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For the year 1979 the 30 advocates who answered tae
questionnaires handled a combined total of 29 legal aid
cases. Of this number 23 (79,31 per cent) were civil
legal aid matters and 6 (20,69 per cent) were criminal
legal aid matters, The number of legal aid cases handled
by the advocates in the sample was also negligible when
compared to the number of other case¢s they handied in 1979,

Of the 117 civil legal aid matters handled by the at-
torneys in the sample 5% (50,43 per cent) were litigated.
0f this number 34 (91,53 per cent) of the cases were liti-
gated in favour of the legal aid recipient. A total of 58
(49,57 per cent) of the legal aid cases were settled. Of
this number 56 (96,55 per cent) were settled in favour of
the legal aid recipient. Most of the civil legal aid mat-
ters concerned debtor/creditor law, insurance law and di-

voree.

In the case of the advocates in the sample all of the
23 eivil legal aid cases were litigated in Ffavour of the
legal aid recipients. Most of these cases were divorce mat-
ters,

Some of the responses to questions concerning the ad-
ministration of the legal aid scheme showed nc general
consensus amonpgst the profession. ~ontrary to expectations,
a considerable percentage (43,33 per cent of the attorneys
and 6CG per cent of the advocates) said that the composition
of the Legal Aid Bosrd should be left as it is. Strikingly,
amongst the advucates the majority in favour of the re-
tention of the present composition of the Board came from
the Pretoria Bar.

Whereas both attorneys and ad» inanimously en-~
dorsed the need to ralse the ir oility Llimits,
only 23,33 per cent of the attorn: only 10,00 per cent
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of the advocates were of the opinion that legel aid should . P
be available in all civil matters subject to the means and

the merits test being met. Also, only 30,00 per cent of S
the attorneys and 26,67 per cent of the advocates favoured o L

legal aid being granted in all civil matters in which the
oppenent is legally represented. AlLl respondents, however,
endorsed the need to extend legal aid to civil actions, in- e
. cluding actiocns of personal injury, which are brought by

< persons who are serving prisen sentences, In addition, the

B large majority of both the advocates and attorneys were e
in favour of legal aid being made available to persons wishing

to appeal provided legal aid was granted to the same person

for the same action in the court below. Eighty per cent of 54
T the advocates answered 'yes' tn the question whether legal

aid should be granted to juridicial persons where the funds -
necessary to cover the costs of litigation cannot be raised

by the party in interest themselves, and where failure to

institute or to defend an action would affect the public

interest, This question was unfortunately omitted in the .

questionnaires sent to attorneys.

Interestingly, whereas amongat the advocates 56,67 per

C cent indicated that lpgal sid "res should be raised, amongst

: the attorneys it was 93,33 per «nat., several of whom glossed
their snswers with exclamatior v ts or with 'N B'., As pointed
out in chapter 17 the Legal Aid Board did subsequently in-
crease the legal aid fees, What s» striking, is that most of

the advocates in the survey who we.e against an increase in

legal aid fees were, judging from the nature of their clien-
tele, clearly not dependent for their professional existance
on legal ald income. .

As to Lthe question regerding disciplinery measures againat
negligent handiing of legal aid ceses, most advocates and

| :
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. l attorneys considered this desirable but unpracticable. Sever- 1
‘ al pointed out that procedures are alresdy available for those r
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who do not do their work properly. Whereas only 46,67 per
cent of the advocates indicated that legal aid briefs are
well prepared, sll said that the briefs are submitted in
good time and that counsel usually has sufficient time to
consult with the legal aid client.

The following question was put to both attorneys and
advocates:

Where a person is indigent but still does not
qualify for Legal Ald and where it is likely that
the pending asction will either go by defsult or
will be poorly contested by the person himself,
should tha legal profession's right to monopoly
of audience before courts of law be relaxed in
favour of allowing:

(a) a relative or friend to represent the litigant
where, owing to feeble-mindedness, il'iteracy,

nervousnese or speech defects, the 117" ant
whould be lncapable of pleading hy Jse
effectively?

(b) members of other professions (e.g, architects,
land surveyors or accountants) to ropresent
litigants where ‘he subject marcer relates
wholly to mattera within the zompetence of
that preafnagsion?

(c) qualif + socisl workers to represent clients
in acts . s with crucial social ~lements, for
example, socianl welfare, pensio: or housing
mettera?

Both branclies of the profession wore almost un;mimous in
their 'No's'. The few who said 'yes' «sre eptablished at-
torneys or senior advocates with s cr-s.derable corporate
clientele. As these replles were not rosompanied by any
comments, it is hard to establish wh rror the ‘No's®, which
came mostly from gingle practices ari -
motivated by the loss ¢f potential 'w'vm; or by a concern for
a drop in the standards of justice. - 1s it clear whether
those who said 'Yes' sald so becsusr iinanciaslly they would
not forfeit much or because of their -iberal views. It is
interesting in this connection that in South Africa most of

11 firms, were
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»
the lawyers who champion publicly the cause for human
rights are generally noted advocates or senior partners
in well-established law firms,

Few attorneys and advocakes made free comments on the
topic of legal aid in the space specifically allocated for
this in the questionnsires, Those who commented, generally
pointed to the need to ralse the legal aid fees (in the
case of attorneys) and the income ceflings in the means test
which, &s one attornmey put it, 'are much too low and Su~
perior courts especially are virtually out of reach of the
lower/middle income groups'. One advocate mentioned that the
practice of attornays passing legal aid cases to whom they
like, should be replaced with a voluntary roster of attorneys
and advocates willing to do (i) civil work, {(ii) criminal
work or both. Perhaps the most controversial comment came
from a Johannesburg Black atterney whose firm, ironically,
does handle legal aid cases:

Legal aid is an institution primarily practised

by countries with socialist inclinatlons. The

RSA being a country im which "class distinctions"

have as a matfer of course been institutionalized,

cannot for the purpose of vindiceting the rights

of the indigent hope to bring eny significant re-
lief to the "inferior classes”,

Except for one Johannesburg Senior Counsel who said that
‘legal aid must be administered by the State and controlled
by the legal profession', none of Lhe rest of the respondents
made any comments as to the basic edministration of the
acheme, The lack of comment on the matter, coupled with the
fact that an appreciable number favoured retentjyon of the
present make-up of the Legal Aid Board, is surprising; par-
ticularly when one considers the legal profession's previous
sdamant insisiance that it be entrusted with the control of
the legal aid scheme. If the questionnaires are anything to
go by, then it appears Lthat the profession is gradually re-
conciling Ltself to Lhe present make-up of the Board. If
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indeed this be so it would be regrettable.' Seen generally
from the peint of the public et large, and specifically
from the point of the Black population, the current over-
whelming official complexion of the Board operates as a
paychological hindrance to a wider use of the legal aid
scheme. Public prejudice will remain tor as long as the
Board does not divest itself of its prepondecant govern-
ment-toned garb.

There is & need for a broader representation of the
practising legal profession on the Board, It is submitted
that the discretionary powers which the Minister of Jus-
tice haes wiuh regard to the appointment and the dismissal
of the practising legal profession's representatives on
the Board, be abolished., Though no representative of the
profession serving on the Board has ever been sacked by
the Minister, the knowledge that this is possible psycho-
logically weakens the legal profession's bargaining power
in the Board, This is evinced by the fact that over the ten
years of its existance the Board has not intreduced any
notable, progressive reform:. despite the legal! profession's
intermittent 2ells for more enlightened policies.

There is a need for such bodies as the Lawyers for
Human Rights, which are concerned with asserting the rights
of the poor and the independence of the legal profession,
to campaign for a wider lawyer and public representation
on the Legal Aid Board,
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19 LEGAL AID IN Ch:iMINAL PROGEEDINGS

1 Introdu on :

South Africa has the highest per capiln prison population in
the world, In 1981 there were 440 prisoners for every

100 000 of the populntion.l One of the primary reasons

Ffor the proportionately huge prison population is that

the major parL of the population, the Africans, are sub-

Jject to an extensive arsenal of criminal laws which apply
only to Lhem. luman activities which in democratic socie—
ties are taken for gruxited, are oullawved ls South Africa,

at least for Africeuns. The vace laws, however, are only
e partly responsible for t:e huge prison populstion. Crimi-
nologists, sociologists and social-psychologists might
search somewhere else for Lhe primary causes.

One of the major secondary factors influencing the size
B of the South African prigson population is the almost univer-
sal lack of legol representalion at the magistrates' courts
trialvs. Recent empirical studies of trials held before both
magistrates' and commissioners' courts in different juris-

° dictions show that Lhe majority of sccused are unrepresented,

2 The Incidesnce of lLegnl Represepintion

8 Iransvanl

The Centre for Applied Lega: Studies at the University

rof the Witwatersrand canducted three studies on the inci-~
] dence of legs) representalion in criminal trials, In Lhe
['“ Lirst suuly2 Lhe Centre's resenreh ollicers ohserved the
[N trial procedure at Lhe Johanpsesburg Commissioners’ courts
’@/ﬁw 1 1981 3Burvey of Rece Relolions 74.
: “ 2 R B Monama and J Dugord 'Defencelessness of the Unde-

fFended' Rand Daily Mail 6 March 1979,

@




over a period of 3 months, from December 1978 to February

B 1979. The Johannesburg Commissioners' courts are by far

the busiest in the country., They handle an enormous volume b
of cases per day. During the 3-month period of observation ’
it was found that only one person had legal representation [ﬁ
« he was acquitted.

In 1880 the Centre studied the court records of 770
persons charged with serious offences before the Witwaters-
‘ ! rand Local Division of the Supreme Court between January
1978 and December 1979.3 Of these 770 persons, under 22,5
per cent were legally represented in the magistrates' courts. B

The percen’'age breakdown of persons without legal represen- :
tation was a&s follows: Africans 84,9 per cent; Coloureds

e 70,4 per cent; Indians 76,4 per cent and Whites 39,2 per i
cent., What is more, of the 53 persons (83 per cent of whom : -

were Africans; 11,3 per cent Coloureds; 1,9 per cent In- l
Q, dains and 3,8 per ceat Whites) who were eventuslly sentenced

“ e to death, less than 7,6 per cent were legally represented

E at the crucial section 115 hearing in the magistrates' courts.

The third and most enlightening study on the procedures
and practices of the Commissioners' courts in Johannesburg
. was undzrtaken by Mr Ramarumo Monama, a Research Officer in
the Centre for Applied Legal Studies.4 The study was con-
ducted over 10 courk days in December 1982 and the mein
B findings are based on the observation of trials held during

this period. The total number of cases heard in 5 courts

during the period of observation was 2380. Mr Monama end an
agsistant attended and recorded 360 trials. Only 5 (0,21 Rl
per cent) of the accused persons were Legally represented. | |

* 3 Sse L D Fernandez 'Bail: An Aspect of Justice' (1982)
. 6 SACC 72 at 76.

4 R Monama Is This Justice? (1983).
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At the beginning of 1980 the Sunday Times investigated
the first 100 cases heard by the Pretoris commissioners’
court. None of the accused had legal representation.d

b Cape

A sample survey of 425 cases tried by Cape Town magis-
trates over a 7-month period showed that 84,5 per cent of
the African, 79,0 per cent of the Coloured and 42,0 per cent
of the White accused persons were unrepresented when they
last appeared in court.® 4 similar survey of 400 persons
facing criminal charges in the Retreat Reglonal court
showed that a mere 31 (7,7 per ceat) had legal represen-
tation at thelr last court appearence.7 What is disturbing
is that a regional court is authorized to impose a prison
sentence of up to 10 years or & fine of pu to R 10 000 and
ean try, apart from murder &nd treason, any offence in-
cluding such serious political offences as sabotage and
terrorism.

Another Cape study of about 140 persons tried in the
Langa Commissioners' court showed that as many as 86,4 per
cent of the accused vere unrepresented.8

¢ Natal

Two studies on the trials of juvenile accused were un-
dertaken in Durban, One study established that of the 500
cases heard in the magistrates' court over a B-month period
in only 1,7 per cent of the cases did the accused have legal
represental::l.m\‘9

411 the court-observation studtes described aboeve

5 Sunday Times 23 November 1980,

6 M Slabbert Justice for A117 (1981) 29,
7 Ibid 30.

8 Ibid.

9 Bee McQuoid-Mason op cit 99.
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established a strong correlation between the incidence
of legal representation and the final outcome of the
trial.

3 The Commissjoners' Courts

Mr Monama's studyl0 reveals some disturbing facts
abous the procedures and practices employed by the Com-
missioners' ('Pess') courts. One of the peculiarities of
trials observed was that in not a single case was the
State witness or the arresting officer present at the
proceedings.ll This is attributed to a provision in the
Blacks (Urban Aress) Consolidstion Actl? which places the
onus on the accused to prove his innocence rather than
on the State to prove the guilt of the accused beyond a2
reasonable doubt. The absence of the arresting officers
at the trials makes it difficult va 1ish whether they
follow the correct procedures when .3 persons without
reference books.!3 In the landmark ce . Newbe v Zikalalal4

the Appellate Divisien held that the law does not reguire

an African to carry a reference book on him ar 2ll times,and
that he should be glven an opportunity of fetching it when
1t 1o demanded,l3 The fact that im 13,18 per cent of the

365 trials observed the accused alleged that they were denied
an opportunity of fetching their books although they were
nearbyl® should serve ms o broad indicatlon of the number

of Africans who are wrongfully arrested annvally in South
Africa. Ik 4s rare that the victims in such cases are aware

10 Is This Justice? op cit.
11 Ibid 27.

12 Act 25 of 1945 o 10(5).
13 Monama op cit 45-47,
14 1975 (4) SA 308(A).

15 Ibid st 509.

16 Monama op cit 48.
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of their right to sue for wrongful arrest. In fact, since
the Ncube deciglon in 1975 only 6 unreported cases are
known in which the accused person later successfully sued
for wrongful arrest on the basis of the rule laid down

in Neube,l7

The Monama study reveasled that in none of the trials
obgserved did the Commissioner inform the accused person of
his right to bail, not even wher the proceedings were post-
poned at the request of the Stace.}8 Only those accused
with some knowledge of court procedure requestad to be re-
leased on bail.l9 Where bail was fixed the amount was
extrsordinarily high, up to three times in excess of the
fine carried by the offence itself, which is usually R 30
or 30 days imprisonment.zo It is rare that an accused per-
son can afford to deposit the bail money. In practice, the
relatives or friends, who could possibly raise the sum,
usually know nothing about the accused’s whereabouts.

The protedure at the trial shovs scant respsct for the
accepted rules of criminal procedure, Trials invelving ju-
veniles are started without the parents or guardians being
warned to be present in court as the Act pz;escribes.n The
Sundey Times investigatlon revealed that all the charge
sheets failed to allege that the accused had committed the
offence either intentionally or negligently. In some cases
the charge sheet did not even specify the place where the
offence was alleged to have been committed nor the official
demanded sight of the reference book.22 The Monama study
showed that on no occasilon did the prosecutors read the

17 Ibld 47,
18 Ibid 28,
19 Ibid.

20 Ibid 29.

21 Sunday Times 23 November 1980. See s 74 of the Criminal
Procedure Act 51 of 1977,

22 Sunday Times 23 November 1980.
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charge fully.z3 Instead of outlining Lo the accused the
details of the charge, the prosecutor would simply pro-
anounce the abridged form of the statutory provision alle-
gedly contravened: for example, 'Pass?', 'Section Ten',
'Section Fiftean'.24

It was found, too, that the interpreters seldom inter-
pret the charge correctly. For example, instead of trans~
lating to the accused the question, 'How do you plead?’,
the interpreter would ask the accused, 'You were found
within the prescribed srea for more than sevepty-two hours.
Is that so?' or 'Is it correct that you were found without
a permit?' If the accused answered ‘yes', the interpreter
would tell the court that the accused pleaded guilty, where-~
upon a conviction could follow without further inquiry into
the facts.25 In one case the accused pleaded guillty but
claimed to be a Coloured, who is not subject to the influx
control laws., The ¢uurt did not investigate the matter and
convicted the eccused on the streangth of her plea.z6

The Centre for Applied Legal Studies' 1979-1980 study
on the Commissioners' 'Pass' courts showed that wide use is
made of wnqualified interpreters.27 In many cases the prose-
cutor or & Black policeman would act as the interpreter,

Although the interpreters have an ilmportant role to play,
the impressien gailned is that they, like the other officials
16 the 'Pass' courts, are primarily interested in completing
the role as soon as possible. The trials are conducted in

23 Monama op cit 34.

24 Tbid.

25 Monama and Dugard op cit. Sece also Monama Is This
Justice? op cit .

26 S v Koris 8914/82 (cited by Monama s This Justice?
op cit 34).

27 Monama and Dugard op cit. See also Monama Is This
Justice? op cit 22,
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such a way that they rarely last longer than 3 minutes,
even if they end in a sentence of more than 2 months im-
prisonment‘zs

Another disturbing aspect of the 'Pass' trials is
the conduct of the court personnel towards the accused,
In none of the trials observed in the Monama study did
the Commissioner or the prosecutor address the accused
or the witness as either Mr, Miss or Mrs.?9 At times, only
the accused's case number was used,30

a The Effect of Legel Representation in the 'Pass’
Courts

As opposed to the situation where the accused were un-
represented, trials in which the accused were legally re-
presented generally turned out favourably for them. This
was strikingly demonstrated in 1981 when the Cape Penin-
sulz authorities arrested some 1000 illegsl squatters in
a period of 5 weeks ~ an incident that attracted wide
criticism,3! With the aid of the Athlone Advice Office, a
privately run legal counselling bureau for the poor in
the Western Cape, a massive asrray of lawyers from the Cape
Bar and the Black Lawyers' Associatlen rallied to defend
each of those charged.32 The presence of defence lawyers
alone effected a dramatic change in the style and the tone
of the triaels, The proceedings suddenly became like those
in normal courts.33 The Attorney General's Office, too,
started taking an unprecedented interest in the 'Pass’

28 M West ‘'From Pass Courts te Deportation: Changing
Paktterns of Influx Control in Cape Town' (1982) 81
African Sktudies 463 st 470. See also Monama and
Dugard op clt.

29 Monama Is This Justice? op cic 37-38,
30 Ibid 38,

31 West op cit 474-475,

32 1Ibid.

34 Ibid,
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30 Ibid 38.

31 West op clt 474-475.

32 TIbld.
33 Ibid.
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courts.34 of - 115 sccused who were charged 81 per cent
were acquitter nr received & suspended sentence., Many
others received fines after pleas in mitigatian.35

Trisls in which the accused are legally represented
last much longer and are often remanded several times,
The unexpected sppearance of a defence attoraney must
necessarily confound a court which operates on the un-
orthodox premise that 81) ceses are undefended aud that
all accused plead guilty.3® If the case is remanded, the
legally represented accused is usually granted bail un-
like the case where the accused has no legal representa-
tion. There are, however, known cases where bail was re-—
fused purely out of spite or as a retaliatory measure for
making matters difficult for the court. In one such known
case bail was refused despite the defence attorney's sub-
mission of medical evidence that the accused was ill and
in need of medical care. The accused vas released from
custody only at an advanced stage of the illness. He died
three days later in 1msptcel.37

According to the Athlone Advice Office many accused
prefer being 'shunted through the court at the rate of one
a minute' so that they can pay a fine and return to their
work and home,38 Consequently, some of the accused do not

34 Athlone Advice Office Report in (1982) 25 Black Sash
Magazine 8.

35 Cf West op cit 472, The presence of formelly clad,
curioualy-looking strangers in the court room is known
to have brought relief to the unrepresented accused.
TFor exanple, in 1980 I had occasion Lo accompany to
the Johanpesburg Commissioners' Court, & group of visi~
ting American lawyers who were being shown around lo-

cal legal fnstitutilons. During our thirty-minute sojourn

in one of the pass courts we witnessed elght trials in
which the accused had no legal representation. Only
tvo ended in a sentencel

36 See West op cit 472,
37 See Sunday Bxpress ¢ May 1982,
38 Op cit 9.
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even bother to engage a lawyer as this could mean re-
peated attendance at hearings. This leads te leoss of

wages or, 1f the accused has been remanded in custody

all the time, loas of employment, In turn, unemployed
Africans in a 'White’ srea expose themselves to a con-
viction and sentence under section 29 of the Urban Areas
Actag, which in practice means being sent to the notorious
Virginia Farm "sleny for 2 years where they provide cheap
lsbour for the potato farmers of the Orange Free state.40
Alternatively, an unemployed African could be arbitrarily
deported to one of the hemelands under section 45 of the
Admission of Persons to the Republic Regulation Act, 41

Such deportation is not subject to appeal or to review by
any court and the person is nobt furnished with reasons.

In the second half of 1981 alone, 2758 Africans living in
the Cape Town area were deported to the homelemds.“2 One
therefore understands the reluctance to engage lawyers.

But this shows the bad faith and the unreasonableness in-
herent in the administration of the influx control laws.
The whole system is organized in such a way as to discourage
intervention by lawyers and superior courts.43 Defence law-
yers are seen as intruders into & closed, legal sub-~culture
with its own separate set of procedural norms which are
applied nok in the interest of justice, but in the interest
of maintaining the system itself,

This state of affairs poses an enormous rhallenge to
the legsl profession. Lawyers have n professional and a
gsocial duty to ensure that the Commissioners' courts and

39 Op cit.

40 See Sunday Bxpress 9 May 1982, See also (1982) 25
Black Sash Mapazine 12,

41 Act 539 of 1972,

42 See 1982 Survey of Race welations 278 and 449 ff
for detalls.

43 Proceedings of trials in the commissiorers' courts
are exempt from automatic judicial revlew.
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the wider spparatus of which they are part do not harden
into an intractible >nolith. The profession should concern
itself more widely w.ch social impacts of the Pass system.
One way of doing this 14 by actively participating in the
run-of-the-mill triale before the Commissioners’ courts,
Limited but significant headway is being gained by those
lawyers who work in co-operation with the Black Sash., Most
of the pro-amico defences in the 'Pass' courts in Johannes-

burg are conducted by Mr Ramarumo Monama of the Centre for
Applied Legal Studies, who is an expert in influx control
matters. .

4 The Positlon in the Magistrates' Courts

Here, too, & significant correlation was established
between the incidence of legal representation and the out-
come of the case, In the study conducted at the Cape,

35,5 per cent of the legally represented accused were
acquitted as against only 10 per cent of those who con-
ducted their own defence,%4 ps regards the proceedings

in the Juvenile courts, one study found that 30 per cent

of the legally represented accused were acquitted as against
only 12,4 per cent of those who were unrepresented.“s The
other study showed a 50 per cent acquittal rate for the re-
presented accused as against 20,7 per cent one for the un-
represented eccused .46

The study conducted by the Centre for Applied Legal
Studies revealed strong correlatisns between the incidence
of legal representatlon on Lhe one hand, and on the other
the plea, the granting of bail and the penalty imposed.
Where there was legal representation (din the summary trial
proceedings) bail was granted in /4,10 per cent of the cases
as opposed to 42,74 per cent of the cases where there was

44 Slabbert op cit 30,
45 See McQuold~Mason op cit 98,
46 Ibid,
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uy legal represem;auan.”7 For a similar instance of high
frequency it was found thet persons refused bail receilved
more severe penalties than those granted bail.48 Aimost
all the legally represented accused pleeded 'not guilty’
and the incidence of the granting of bail was significantly
higher (42,40 per cent) for those who pleaded 'not guflty'’
than for those who pleaded 'guilty' (29,20 per cent).49

It is significant, too, that 39,31 per cent of those who
pleaded 'not guiity' at the section 115 enquiry were final-
ly acquitted in the Supreme Court, as opposed to oaly 6,00
per cent of those who pleaded 'guilty',

All these findings underscore the importance of legal
representation, It is, therefore, no co-incidence that in
the civilized world today the right to counsel is regarded
as a fundemental element of a fair triasl. Article 14 (3)
of the United Nations Covenant on Civil and Political
Rights spells out specifically:

In the determination of any criminal charge
ageinst him,everyone shall be entitled to the
following guarantees, in full equality:

(d) To be tried in his pregence,snd to defend
himself in person or through legal assistance
of his own choosing; to be informed, if he
does not have legal assistance, vf this right;
and to have legal) assistance essigned to him,
in any case where the interests of justice so
require, and without payment by him in eny
such case if he does not have sufficient means
to pay for it....

How to realize this postulate is a question which, over
the past decade or so, has been continnally debated in Great
Britain, Scandinavia, the United States and Western Burope.
The need to render poverty immaterial in the individual's
quest for justice was not considered by itself, but im

47 Fernandez op elt 76-77.
48 TIbid.
49 Ibid.
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conjunction with the wider need to create a more equitable
social order. This socio-political initiative manifested

itself under different national slogans, For example, in
the United States the movement was known as 'The War on

r Poverty', in Great Britain, 'The Rediscovery of Povertv’,

) in the Netherlands, Nivellering (levelling) and in West Ger-
many, Chancengleichhelt (equality of opportunity). And 1t
was against the background of these efforts that the United
States Supreme Court held in the landmark cases of Gideon

0 v Wainwtightso and Argersinger v H§m11n51 that poverty
alone is an insufficient ground for denying a person the

right to be defended by counsel, and furthermore, that no
o prison sentence whatsoever may be imposed unless the accused
has been legally represented, or has knowingly and intelli-
gently wuived his right to counsel.

Although, the superior courts in South Africa have per-
gistently upheld the importance of legal representation in
o criminal proceedings52, the Government has been generally

reluctant to provide the poor with wider legal protection
: . in criminal proceedings. Unfortunately, it appears that the
o idea of 'equal justice for all' is inimical to the Govern-
. ment's policy of White domination. The fact that about 90

. per cent of the persons charged with criminal offences in
. South Africa are Blacks is e factor, too.
NERE Ag seen in connection with the trials in the 'Pass'
courts, legal aid is hard to obtair., The reasan for thig is
L to be found in the Government's attitude to the criminal jus- . ‘
==

tice process, As has been pointed out earlier, from the be-

ginning of their office the Nationalists have been opposed |
te the 1dea of legal aid for the poor in criminal proceed- '
ings. various rationalizatlions were put forward, One was that i

o :

50 372 U 8 335 (1963). i
51 407 U S 25 (1972).

-t 52 See ¢ 10 gupra. :
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maglstrates and judges take care that the unrepresented
accused suffers no harm; another was that it would be
'paradoxical’ for a government to undn the work of one
aof its own departments (the police) by giving legal aid.
After all, considerable expense was involved in detecting

T eriminals, That the enactment of the Legal Aid Act was
L essentially because of the pressure from the legal pro-~
an fession and the English-language newspapers and not be~
[ cause of the Government's inner conviction, is reflected
in the disapproving tone in which the then Minister of

i Justice, Mr P C Pelser introduced the legal aid leglsla-
aol tion in 1969:

o If legal aid is to give rise to the State
having to guasrantee to the skolly element
who loaf about, spatch handbags, stesl

. purses and remove money from people's
pockets, the additional security of being
- defended free of charge by legal practi-
tioners provided by the authorities when
N they appear in court, I can say even at

: this early stage that the writing is on the
wall, I want to put it very clearly that
I shall never be a party to subsidizing
crime.

While on the one hand Mr Pelser's deprecatory tone laid
the spiritual framework within which the scheme would op-

erate, on the other, it caused widespread public pessimism.
Many who had hoped that the legal aid scheme would help to
combat social and legal inequities were put off from the

very start - even before the scheme came into practice. In
§; the words of the then secretary~general of the Associatien
of Law Societies: 'We are married to the idea of a legal aid .
scheme, but we are not married to this scheme'.5% Regrattab- .
| ly, the Legal Aid Board has sinte done very little to in-
spire the confidence of the public. Annually some 1 million

53 House of Assembly Debates col 1496 (26 February 1968).
54 Rand Daily Mail 14 September 1967.
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ac-used persons are tried without legal representation in
the magistrates’ courts.35 The Board grants legal aid to
less than 1 per cent of those who are sentenced to im~
prisonment by the magistrates’ courts rannually56 ~ a state
of affairs which mekes nonsense of the claim made by the
Minister of Justice in 1978 when he said in Parliament:
'Our systems are of such a nature that just about every
person who necds legal ald, can obtain ie',57

5 Legal Aid

a Exclusions

Legal aid is not rendered -~

(i) 1f pro-deo defence is svailable,except where an attorney
is ipnstructed to gssigt & pro-deo advocste, provi-
ded the attorney's services cennot be digpensed
with_and the Director consents thereto.38

The implications of this regualtion are considered ful-
1y in the next chapter. In passing, however, it ought to be
mentioned that this is parxhaps the most unfortunate provision
in the eatire Guide. It brings no relief whatsoever to the
indigent person charged with a capital offence. In practice,
this means that a poor person facing the death penalty has
no right to be legally represented. What an embarrassing
lacuna in & legal system whose architects regard it as being
administered in the best traditions of the civilized, western
legal culture! One should not forget the words of Richard
Lillich ¢f the University of Virginia when he addressed the
First International Confarence of Human Qights in South Afri-

55 McQuoid-Mason op cit 99-100.

56 1bid.

57 House of Assembly Debstes col 6843 (12 May 1978},
58 Guide para 12.1(a).
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cat

The right to legal representation is a sine

gqua non of any legal system worthy of its name:
the more severe the alleged crime and potential
penalty, the more urgent and vital the individuo-
al's right te protect himself against what may be
unfounded accusations by avgiling himself of

the right to legal counsel. 9

(ii) In respect of offences for which admission of
guilt has b en determined or which can be

compounded.Go

It is submitted that this regulation is far too wide.
The Criminal Procedure Act itself provides that an ad-
mission of guilt fine may be reduced 'on good cause shown',6l
If the indigent person affected lacks the communication
ability to show good cause, there is no reason why he should
not be granted legal sid to do so effectively, After all,
an admission of guilt fine may be as high as R 100; an
amount & poar person cannot pay without seriously endan-
gering his means of existence. It is submitted that indi-
vidual cases be considered on their merits.62

(ii1) In respect of cases where the commigsion of the
offence is admitted and the accuged's defence or

excuge ig so simple that it can be advanced by
the accused himgelf without aid.63

With reaspeclk, this regulation reflects no sympathy for
the positien of the undefended person in court - a position
which has been rendered even more precarious since the in-
troduction of the section 115 procedure which provides for

59 R B Lillich 'Procedural Human Rights' in C F Forsyth

and J E Schiller (eds) Human Riphts: The Cape Toun
Conference (1979) 124 at 127,

60 Guide para 12.1(b).

61 S 57 (4).

62 Cf McQuoid~Mason op cit 38.
63 QGuide pars 12.1(c).
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The right to legal representation is a gine

'/_ gqua non of any legal system worthy of its name:
. the more severe the alleged crime and potential
R penalty, the more urgent and vitsl the individy=-
al's right to protect himself against what may be
unfounded accusations by availing himself of

the right to legal counsel.??

(i1) In respect of offences for which admission of
guiit has been determined or which can be
compounded., 60

\

It is submitted that this regulation is far too wide, ‘i

The Criminal Procedure Act Ltself provides that an ad— i

4 mission of guilt fine may be reduced 'on good cause shown‘.6l I

- If the indigent person affected lacks the communication ;

. ability to show goed cause, there is no reason why he should !

) not be granted legal aid to do so effectively. After all, |

an admission of guilt fine may be as high as R 100; an }

“r X amount a poor person canrot pay without seriously endan- i
) gering his means of existence. It is submitted that indi- l

vidual cases be considered on their merits,62 ‘ =

(iii) In respect of cases where the commission of the |t
offgnce is sdmitted snd the sccused's defence or H i

excuse 19 so simple that it can be advanced by o
- the accused himself without aid,63 t

o With respect, this regulation reflects no sympathy for
the poaltien of the undefended person in court - a position L

B‘" which has been rendered even more precarious since the in-
troduction of the sectlion 115 procedure which provides for

‘o 59 R B Lillich 'Procedural Human Rights' in C F TForsyth [
3 and J B Schiller {eds) Muman Rights: The Cape Town i N
v Conference (1979) 124 at 127,

60 Guide para 12.1(b).

61 8 57 (4).

62 Cf McQuoid-Mason op cit 38,
63 Guide para 12.1(c).
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the discretionary questioning of the accused by the mag-
istrxate st the summary triel, Even an aducated accused
person has difficulty in distinguishing between the giving
of evidence and the making of a statement setting out

the basis of a defence. How much more difficult is it for
the uneducated persons who, incidentally,comprise the
bulk of the persons tried in court? A Cape Town study
showed that only about S per cent of the accused are aware
of their procedural rights.®% What is more, a judicial
officer is not obliged to advise the accused to this right
to remsin silent when he is invited to make a statement in
terms of section 115.65

In short, without legal assistance the accused person
is exposed to considerable procedural disadvantages., The
need for legal aid here is great.65 The unqualifled as-
sumption that a ‘'defence or excuse can be so simple that
it can be advanced by the accused himself without aid'
disregards the endemic illiteracy amongst the Black people,
who are the main clients of the c¢riminal justice system,67
This aside, the regulation does not specify the criteria
according to which the legal aid officer determines the
simplicity of the accused's defence or excuse. What may
appear simple to him, may not be so for the accused. Be-
sild the legal aid officer has no way of predicting what
impact the actual live, awe-inspiring court proceedings

may have on the accused's communication abiliry. It is con-

sequently submitted that this regulation should be abolished.
The decisive criterion for the award of legal aid should be

the seriousness of the offence and the nature of the penalty
which it carries.

64 Slabbert op cit 36,
65 8 v Muzikayifani 1979 (2) S4 516 (N) at 520, :
66 Cf Dugard Introduckion to Crimine) Procedure 85,

67 Cf Monama op cit 54-55,
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(iv) In respect of & traffic offence or_any other
offences connected with the use of a motor

vehicle, unless the Director approves in

writing that ap exception may be made on

account of exceptional circumatances.®8

Understandably, it would be asking too much of the

o Board to render legai ald to a poor person charged with
N : petty offences, such as say, a parkirg offence, or failure
" to cancel the licence and registration of an obsolete ve-
hicle. But such petty offences represent only a small frac-
cy tion of the numerous offences arising from the use of a
. 4 motor vehicle. There are serious offences, too; for example,

. contravention of the fuel regulations; carrying of contra-
) band goods; reckless driving per se, or culpable homicide
”‘;’ arising from reckless driving. Similarly, the penalties

- carried by cffences involving the use of a motor vehicle
can vary in degree from light {ines to heavy penalties
whieh may involve a stiff prison sentence. The suspension
or withdrawal of a driving licence is yet another sanction
which can be applied and which can imperil one's means of
earning a livelihood.

Although provision is made for ‘exceptional circum-
Lol stances', the Guide gives no clue as Lo vhat is meant by

this. Besides, the onus of proving 'exceptional circum-
stances' lies entirely with the legal ald applicant. The
agsistant Director of the Legal Aid Board, Mr Joubert,

told the author in en interview in June 1980 that this reg-

ulation was meant primarily to ward off specious applications
for aid, especially those from persons who commit traffic
a offences whilst driving their employers' vehicles. If in

fact this be the underlying rationale Lhen the regulatilon
hgs the unhappy effect of throwing the baby out with the
bath water. As 1L is presently couched this regulation has
a wide deterrent effect.

68 Guide para 12.1(d).
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Under- German lav an-indigent person charged with
a traffic offence has no right to be assigned court-
appointed counsel. An exception is made if the pro-
ceedings will vesult in the withdrawal of a driver's

licence and a consequent ban on practising a pro-
fession,89 :

It is submitted that the Legal Aid Guide be amended.
Again, the yardstick here should be the nature of the crim-
inal sanction that can be applied. A modified compromise
version could read as follows: 'No legal aid shall be ren-
dered in respect of traffic offences which carry a genalty
of R 80 and less'.

(v) In a preparatory examination.’0

At the preparatory exemination, after the accused has
pleaded to the charge the magistrate may question him as he
would under the summary trial prcrzedure.71 During such ques-—
tioning the unrepresented accused is highly vulnerable. He
might make admissions which weaken his defence and which,
if he pieads guilty at the subsequent trial, can be used as
evidence egainst him.72 The need for legal aid here is even
more spparent in the case of state-endangering offences, The
offences mre invariably so widely framed that most unrepre-
sented accused persons do not understand the charges to which
they plead. Most sccused persons aere unaware of their stat-
utory right to object to vague z:lmrges‘73 In practice, too,
it is submitted that most maglstrates do not bother to en-
sure that the accused understands the charge brought agminst
him.

69 Cf ¢ 5 supra.
70 Guide pera 12.1(e).

71 § 132 of the Criminal Procedure Act 51 of 1977, See
also ss 112 and 115.

72 Ibid s 141 (3) (a).
73 See s 85 ibid,
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{vi) For the institution of a privste Erosecution”‘

Unfounded charges and lack of sufficient incriminating
evidence are the principal reasons why the State sometimes
withdraws prosecutions against alleged offenders, Unfortu-
nately, these reasons are often advanced ar & cover-up for
extraneous, untoward pressures ko which the prosecutor is
exposed, This is typically so where the accused is an
influential person and the victim can be satisfied other-
wise than by witnessing justice being done. Such irregu-
larities, it is submitted, are not infrequent in South Afri-
ca. They usually take place in small, isclated places, out
of sight of newspaper reporters and where the prosecutor is
more vulnerable to extra-judicial secial reprisals that
can be taken against him if he goes on with the case than
he would be in a metropolitan area.

A real problem arises where the aggrieved person seeks
to bring charges against the police but where the prosecutor
refuses to proserute. Here it is essential thet the indi-
vidual be sfforded an opportunity to assert his charge in
a private prosecution.

The critical shortage of both qualified and experienced
prosecubors in South Africa’> also sccodnts for a consid-
erable number of alleged crimiuals not being prosecuted.
Because of the work pressure on prosecutors only certain
cases are selected for trial,76

Failure to bring the slleged wrongdoer to book under-
mines the victim's confidence in the criminal Justice system
and may force him to take the law into his own hands. To
guard against this eventeality’7, the Criminal Procedure Act

74 Guide para 12.1(£).
75 The Star 6 November 1980,
76 Supday Times 18 Jenuary 1981.

77 Sglomgn v Magistrste, Pretoris 1950 (3) 84 603 (T)
at 609,
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grants an aggrieved persaon the right to prosecute private-
ly 'either in person or by a legal representation' where
the State does not take up his z:ompleinl:.78 This procedural
remedy 48, .however, of little avail to the poor and the
unsophisticated. Apart from the bureaucratic hurdles that
the individual must aovercomn before he can bring a private
prosecution, he is required to deposit R 100 as security
with the trial court, together with such furthev amount as
the magistrate may determine as security for the costs the
accused may incur.7% In practice, most of those pergons who
have reason to prosecute privately - the poor and the ig~
norant ~ are precisely the ones for whom these depo‘sits are
prohibitive.

It is therefore hard to understand why legal aid is not
rendered in private prosecutions. In West Germany legal aid
is available in both the enforcementproceduredl (Kiageer~

zwingungsverfahren) and in the private prosecutions (Privat-

klage).8! The effect of the legal aid grant is to absolve
the private prosecution from the deposit of security.

No reason exists why (his practice should not be adopted
in South Africa.

6 Quegtionnaires: Some Findings on Ciiminal Legal Aid Cages

The questionnaires sent to attorneys showed ihamt crimi-
nal legal aid cases made up only a very small percentage of
the tatal number of cases deolt with by the individual at-
torneys' firms in the sample. In 1979 the combined total of
ctiminal legal aid casces deslt with by attorneys in the
gample was 53. This number represenbts 31,18 per cent of ail

78 87 (1).

79 S 6.

80 See §§ 172ff of the Straforozelordaung.
81 Ibid §§ 174 frf.
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legal aid cases (civil and criminal) dealt with by the
attorneys in the : imple in 1979. Of the combinded total
of 53 criminal legal aid cases 45 (84,91 per cent) were
defended successfully and in 5 (9,43 per cent) cases the
charges ageinst the accused were withdrawn. In 3 (5,66
per cent) cases the accused was convicted,

Smailer still was the number of criminal legal aid
cases dealft with by advecates in the sample. In 1979 the
combined total of criminal legal aid cases dealt with by
advocates in the sample was 6.

As che answers below show, both the attorneys and advo-
cates were overwhelmingly in support of expanding the ambit
of legal ald in criminal proceecdings. Whereas most advocates
disagreed with the idea of providing legal aid in private
prosecutions, the attorneys were equally divided c¢n this
gquestion,

uestion: Subject to the financial and the merit test
being met, should legel aid be available to:

Advocates Attorneys
(N = 30) (N = 30)
Yes No Yes Ne
7 % z 2

~ any person who is ex~
posed to any sentence 36,66 13,33 76,66 23,33
of imprisonment?

~ any person exposed to
a sentence in excess 93,33 6,66 que::i:g not
of 6 months?

~ a prisoner charged
with violating prison
discipline where the
penalty carried conld 76,66 23,33 83,33 16,66
lead to logs or remis=-
sion of sentence?

- an accused at a hearin
in terms of Section 115 60,00 40,00 76,66 23,33
of the criminal Proce-
dure Act, No. 51 of 19777
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- persons prosccuking al

the private instance?. 23,33 76,66 50,00 50,00

- persons involved in

traffic offences which

carry a penalty which guestion not 53,33 46,66
could lead to the loss asked

of a valid driver's

licence?

7 Some Praclica) Aspects of Lepal Aid in Criminsl Pro-

ceedings .

Between the years 1971-72 and 1983-84 applications for
legal aid in criminal proceedings increased by approximate-
1y 6044 per cent from 96 to 5898.82 Por the pertod 1972-73
to 1983-84 the pumber of legal aid grants incressed by
approximately 1124 per cent from 251 to 3071.43 Making al-
lowance for the increase in the number of criminal pro-
ceedings over the same period, these figures are neverthe-
less impressive, But they pele into insignificance when
seen against the colossal number of indigent unrepresented
persons who are senitenced Lo prison daily, Nobody disputes
this observation. The Legal Aid Board, too, grants that
applications [or criminal legal aid are few.8% Byt anlike
itg critics the Board does nol ascribe the poor ukilisstion
of the scheme to public ignorence aboul its oxlstence. In
his address to Lawyers for fluwen Kights in 1083, Mr Justice
J Milne, Judge President ol the Natnl Provincdal Division
of the Supreme Court, pointed out that

tlie probabililices weem overwhelming that the

smallness of Uhe number of Bisck people who
spply for legal aid when charged with crimisal

82 Aunpual Report of the Legul Ald Boayd for the perioed
ended 31 March 1981 6.

83 Statiscics tsken rom Lhe Annval Reports of the Legal
Ald Board,

84  Annual Report of the Lopsl Atd Boprd for the peried
ended 31 March 1977 6.
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offences is due simply and solely te 1g-
norance. They do not know how te go to
about getting hold of a lawyer let alone
how to get hold of & good and reliable
lawyer - what is probably even worse, theg
do not even know when they need a layer.8

Commenting on the 32 930 ap:iications (ecivil and criml-
nel) it received in the year 1980-8l, the Board arguer:
'If the services of the Board were indeed so unknown to
people, it may well be asked how these people knew about
the service'.86

It is submitted that the qeustion the Board should ask
itself is this: If oaly 3138 persons sought legal aid in
criminal proceedinge, what preveanted the other million or
so from doing the same? This question inevitably raises
again the issue of the public's acquaintance with the
sch~ ‘e, but it prompts us, too, to consider other factors
which detract from a wider use of legal aid in criminal
matters. We could focus on some of these factors before
discussing the question affecting the public's knowledge
of legal aid.

» Psychological Barriers

The Black population in South Africa has been the tra-
ditional target of relentless persecution und harassment
by the State. The dehumanizing treatment they suffer at the
hands of police during vraids, arrests and cften in custody,
has resulted in their widespread antipathy for the machinery
of justice. The police, the law, the courts and the prisons

85 Milne J P 'Address to Lawyers for Hum.u 'Rights' 18,
The copy of the address was made available to me by
the wecretary of Lawyers for Human Rights, Professor
John Dugard, Blrector of the centre for Applied legal
Studies, University of the Witwatersrand Johanresvurg.

£6 Annual Report of the Legal Add Board for the poriod
ended 31 March 1981 6.
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are seen by Dlacks a&s personifications of the State and
its repressive racisl policies. The administration of
justice is predominatly manned by Whites who sre seen

to

be in control of it, too. In the courts, the ma-

gistrate and the prosecutor are, with few exceptions,

White - & colour the Black people associate with the might

of

the State and with their own helplessness. The same

applies to the superior courts where Black assessors
are very rarely wsed 87 A1l of this has a negative
psychological impact on the Black man's perception of

the justice authorities. This will be the case for as

long as Blacks are overrepresented as clieats but under~
represented ns functionaries of the system.

Interviews conducted abt the magistrstes' and the

Commissioners’' courls in Cape Town show that there is

‘a

strong feeling of animosity among "Black" and "Col-

oured" persons towsrds the criminal justice system. Many
believed that the expansion of legal aid services would
not enhance their chances in court as the process of

detection, apprehension and arrest is based on a system

of

discrimination’.878 One interviewee stated Erankly:

"They make the laws in order Lhat they can arrest us,

And when they have arrested us Lhen they want us to be-
lieve in “legal afd". We do not Crust it.'87%

87

87a

871

E P G Ritchings 'Assessors in South African Criminal
Trials' (1976) Crimioal law Review 107 at 1[0,

M Slabberi ‘'Secio-polilical PFactors Influencing Access
to and Effect of Legal Representatlon' in Olmesdahl
and Steyller {eds) op cit 89 st 94-95, 8pe also L D
Fernandes 'The Silent Realilty: Kacianl Discrimination
in the Criminel Justive Process' (1984) 1 Verfassung
und Recht in Uborsee / Law nnd Polities in Africa,

Asip and Tutin Amerfce 37 at 42-47.

“* phert ‘'Socto-political Factors JTulluencing Access
s ud BffecL of Legal Representalion’ in Olmesduhl
o osteytler (eds) op cll 95 (own translullon).
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are seen by Blacks as personifications of the State and
its repressive racial policies. The administration of
justice is predominatly manned by Whites who are seen to
be in comtrol of it, too., In the courts, the magilstrate
and the prosecutor are, with few axceptions, White - a colour
the Black people associate with might of the State and with
their own helplessness. The same applies ot the superior
courts where Black assessors are very rarely used .87 A1l of
this has a negative psychological impact on the Black man's
perception of the justice acthorities. This will be the
case for as long as Blatks are overrepresented as clients
but underrepresented 8s functionaries of the system.

It is against this psychological backdrop that the Black
man's attitude to legal aid should be seer. *iny Blacks
find it hard to belisve that the same Stat: which harasses
them and which is continually reinforcing its discriminatory
laws against them, 18 simultanecusly prepsred to finance
their legal defence against criminsl charges which frequent-
1y stem from the implementation of .he state's discrimina-
tory racial policies. This is net the fault of the Legal Aid
Board. But the Legal Aid Baord could help to combat this
justified scepticism., It can do so by adopting a vigorous-
ly independent posture which must also be sgen to be inde-
pendent, The Board's present, overvhelming official com-
plexion militates against the adoption of such a stance.

b Procedursl Barriers

Muass arrests are & notorious feature of the South African
criminal process., Over week-ends, especially, local police
cells are usually over-~filled with arrested persons, &o
that those who cannot be accommodated locally are transferred
elsewhere, often far away from Ltheir homes. Many times re-

87 Cf F G Ritchings 'Assessors in South African Criminal
Trials' (1976) GCriminal Law Review 107 at 110,
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latives or friends are unaware of the person's arrest and,
if they are so aware of the arrested person's whereabouts,
they frequently do not know the date and the venue of the
trial and how to go about finding this out. Given the thin
legal protection available to Black workers, few can afford
tn stay away from work te go about looking for the arrested
friend or relative. As only a few Black township houses
have telephones, the arrested persons are usually unable to
contact their family or Friends to arrange for ball or for
legal assistance, Although some court cells display legal
aid notices, this 1s not very helpful to illiterate accused
persons or to those who have no way and no time to contact
a lawyer before the triel starts. BEven if relatives know of
the accused's whereabouts and of the need to procure legal
aid for him, they cannot possibly go to the legal aid of-
fices when they themselves are at work. Legal aid offices
keep strict office hours and are tlosed over week-ends and
on public holidays ~ when most arrests are made.

At ths trial itself the unrepresented accused has only
a slender chance ¢f being granted bail. Even if he is granted
bail he will have to remain in custody until a friend or re-
lative brings the bail money. As court offices close early,
those able to pay the bail money cannot do so. In Johannes-
burg, fer example, the courts do not sit after 016h00 to
hear applications for bail, They also do not sit on Sundays
and public holidays.88 This, according to the Chief Deputy
Commissioner of Prisons, also creates 'administrative and
other problems' for the prison authorities.B89

All of these Facturs can combine %o awaken within the
accused a feeling of utter helplessness - a feeling which

88 W Lans 'Sit up and Take Note... Your Human Rights are
Being Eroded' in Huyman Rights in South Africa (Produced
and Distributed by Lawyers for Human Rights Johannes-
burg) 8 at 10.

89 Raend Daily Mpil 5 TFebruary 1981,
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can translate itself into anger and a blind indifference

as to the eventusl outcome of the matter.

¢ Problems Affecting Appeals

The Guide provides that legal ald may be granted to
prosecute on an appeal against a conviction and/or sentence
of & Lower court.90 The Department of Prisons has agreed
to notify prisoners about this possihilit}mgl It is unclear,
however, whether this is really dosne and if so, how widely
it is done. Nelther is it known whether sentenced prisoners {

|
i
1

are afforded an effective chance of applying for legal aid.
The ban on the publication of uncensored information about
conditions in South African px-isons92 makes objective in~
quiry into this matter impossible. Statistics published by Lon
the Legal Aid Board do not show how many applications for i
legal aid are received from sentenced prisoners. According ‘
to the Durban based Prisomers' Education Committee, pris~ i
oners have 's limited, 1f any opportunity to fight for their |
rights'.93 Indeed, it is hard to imagine what opportunities
exigt to consult with 2 iswyer in the case of the many short- i
term prisoners who are sent to ispclated rural jails to work \l
for local farmers, In his address to the Lawyers for Human H
Rights Mr Justice Milne drew attention to the 'sheer physi- i
al difficulty of instructing a lewyer when you are in prison',
It is bad emough for a White man - it is very, very difficult -
for the majority of Black pesple’.%% : '

The Centre for Appiied Legal Studies at the University
of the Witwatersrand, Johannesburg, has started work on the
question of prisoners' riphts. The aim of the project is to

90 Pera 17.1.

T 91 Annual Report of the Legal Aid Board for the period ended !
31 March 1979 4. 3]
92 See s 44(f) of the Prisons Act 8 of 1939. |
93 1979 Sirvey of Race Relations 118, . o
} 5 J 94 Op cit 19, ; “
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compile an up-to-date set of prison regulations to assist
legal practitioners in this neglected area of the law.9>

d Ignorance of the Legal Aid Scheme

One of the most striking findings of the Vaal Triangle
survey discussed earlier was the widespread public ignorence
i ’ as to the existence of the legal aild scheme. Only 16,1 per
‘ cent of the Whites, 10,8 per cent of the Africans, 3,6 per
cent of the Coloureds and 4,7 per cent of the Indians knew
about legal aid. Most of the respondents who knew about le-
gal aid were better educated, higher income, professional
persons. The majority said that they knew about legal aid

R from newspspers. A few said that they had heard about it at i
;f work, or through friends, Of those who knew about legal aid i
;’5“ 52,4 per cent did not know whether or nokt there was a legal ' j!

aid office in the area where they lived.

The poor public awareness of the scheme's existence is,
indeed, alarming; particularly, if one considers that the
Vaal Triangle is the industrisl heart of South Africa. The
ignorance might have to do with the fact that the Vaal Tri-
angle does not have a single voluntary legal advice office
F for the poor such as exiat in Johannesburg and Cape Town, feor ‘
. example. It is submitted that the primary reason for the wide- H
spread ignorance as.to the legal aid scheme's existence has !
to do with the Board's lacklustre edyertisement campaign. i

Until 1977-78 the Board had gpeat R 4188 on advertising {
the legal aid scheme,96 The Bou.d's subsequent annual reports
do not reflect expenditure for advertising. However, the
amount thus far spent on publicizing the scheme is far too
little; particularly, when one cunsiders that the target group
of the advertising campaign comprises over half of the na-
tional population. Thus far, the advertising campaign has

95 See Third Annuel Report: September 1980 ~ September 1981 §
of the Centre for Applied Legal Studies (University of "
the Witwatersrand Johannesburg) 8. {

|
i

96 See McQuoid~Mason op cit 74,
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been directed primarily at State departments, welfare or-
ganizations and professional bodles -~ all of which ordinari-
1y deal with poor people who might need legal aid. To be sure,
this is an effective way to promote public awareness of the
scheme, provided only {(a) that the circnlar sent out by the
Board filters down the bureaucracy to the ordinary clerk who
deals with the public and (b) that the grievance in respect
of which anr indigent might seek legal aid, ig not directed
apainst the very edministration official charged with slerting
the public to legal =id.

Very little advertisement has been directed at the public
itself end, where this has been done, it has been fitful and
uncoordinated. For example, in 1979 notices were displayed
at the sdministration offices in Soweto and in the wards of
Baragwanath hospital.97 Why not in other towns and in other
rv «1 growth points as well? Legal aid is advertised in the
Johannesburg magistrates' courts but not in the Commissioners’
criminal courts.98 Furthermore, the Board's advertigement
campaign is directed mainly at the literate puhlic, It ought
not to be forgotten that the illiterate are precisely the
ones who are in most need of legal aid.

It Ls submitted that the Board should make imaginative use
of radic and television ko promote awareness of the scheme,
Indeed, the Board's recent decision to explore the use of
audia-visual media For publicizing lepal 8id%9 is a welcome
step, In West Germany, the igsue of summonses in civil mat~
ters is always accompanied by application forms for legal
aid. These forms set cut what legal aid is, who can apply for
it and how. Similar practices could be adepted in South Afri-

ca.

97 Anncal Repork of the Legal Aid Bosrd for the periad ended
31 March 1978 4,

98 Monama op cit 355,

99 Annual Report of the Legail Aid Board for the period ended
31 March 1982 5,
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The Legal Aid Board, by itself, can achieve little i
without the co-operation of the police, the prisons N
authorities, the Administration Boards, the Department
of Co~operation and Development, the Commissioners'
courts and the Justice suthorities. Bach of these de- i
partments has, on paper, undertsken to spread word i
about, legsl aid esmongst indiyunl persons who are brought :
into contact with the criminal justice machiaery., In
practice, however, these promises are belng realized
only haphazardly. Tt wskes no sense Lo inform an indigent

!
|
!
|
accused or convicted person about legel aild while on the 1
other hand preventing him Efrom obltaining it. There is }
a need here for practice to be brought in lipe with 1
theory. It is therefore submitted that a provision be 5
inserted in the Criminal Procedure Act, which imposes
an obligation on police, prosecutors, magistrates, Comw
missioners, judges, and prison suthorities to (a) inform
the accused or convicted person about legal aid and how
to go sbout obtaining it and (b) give the person concerned
an effective chance Lo ubtain legal aid.

COne way in which the courts could help an accused
person isdirectly to obtain legnl aid would be Lo fix
bail at a level thal is commensurate with the nccused's
economin circumstances. An empirical study conducted in

Durban in 1981 showed that as far ps Blacks ave concerned
even the stondard ball smount of R 350 can only be met
with the grestest difficully,}04 Tye result 4s that a
large number of persons are forced to languish in custody
sunnecessarlly 105 A good conclusion that wes drawn from
the Durban study was that the courts musl be compelled,
by way of @ wandatory bail sheet, Lo take account of the

106 N € Steytler 'BDeciding on Libherty - a Ball Study
of the Durban Magistraotes' Courts' in Olmesdahl
and Steyller {eds) op et 119 ab 137,

105 Iptd 139,
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accused’'s perscnal circumstances before fixing the heil i
sum. 106 This would help te ensure that mgre accused per-
sons are able te depésik the bail amount end to approach
the legal aid office for legal assistance. ,

Serd{ous consideration should be given to the propossl
LVt of Professor Dugard that whenever s legally unrepresented
accused person is sentenced to imprisonment for more than

B the very facl of non-representation means that the proceed-
ings have not been in accordance with justlce.107

|

|

3 months, in a case involving intricate problems of law, ?

I

|

At a broader level, f{t is submitted that the Legal |
4 Aid Board should use its weight to press for the abro-~ ‘ .
gation of those laws which apply only Lo Blacks and whose i 1
implementation not only costs the tax-payer a vast sum :

of money but, more importasntly, does more harm to the

socisl fabric of socieby than the legal aid scheme can :
P meke good. The Board's duty Lo do this grows out of its b
function as an sncillary agent for the promotion of social

justice and social peace.

‘j
|

106 Ibid, N

: 107 G J R Bugard ‘A Review of South Africun Legal Educ-
: stlon' 4n Legal Aid in South Africa 160 ot 168,
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PRO-DEO LEGAL AID IN CAPITAL TRIALS

1 Introduction

A$§ pointed out earlier, the practice of lawyers helping
poor litigants For God's sake stems from medlaeval Europe.
Warking gratvitously for the poor was godly; taking money
from them was despised as ignoble and unchristian.

Today pro-Dec legsl services are still rendered in Socuth
Africa. Whereas in the Middle Ages such work formed part of
the Church's diaconic relief schese, the current South Afri-
can variant of pro-Deg work has nothing to do with the Church
anymore; nor do South African lawyers repard iL as means of
buying God’s salvation. At best, the pro-Deo instdtution in
South Africa could be regarded as a mere medimeval relic
which, by customery adherence, hes come to occupy an odd
place in the South African legél culture.

Pro-Deo legal services are rendered in both civil and

criminal matters, the latler being of interest to the discus-

gion here.

2 Comparison Lo the German Pflichtverteidigung

Whereas Lhe Cerman Plljchlverieldiger ia assigned Lo
represent an Indigent accused in a Hmited number of criminal

matters, the pro-Boo counsel is assigned only vhere vhe acw
'cused is facing o capilsl charge. But as In Cermany, pro-Peo
counsel is asslgned onty I the accused has ao sell-retained
coungel. In pracilee, however, the overrddiag cviterion for
the assignwent of counsel in buth systems is not so much the
indigence of Lhe accused us Lhe exceptionsl nature of the

case. Whereas Lhe Bflichitverteidiger 49 appointed by the trial




PR

386

judge, the pro-~Deo advocate is sppolnted %y Lhe Bar Council
or committeel on Lhe instructions of the State.

'In South Africe there is no right to a pro-Deo defencef1
In Germany the accused has bobth the right and the pbli~
gation to be defended by mandatory counsel in the appli-
cable cases. This exemplary principle should be incorps-
rated into the Soukth African legel aild practice ond should

be applied in all cases where the indigent eccused is

facing 8 prison sentence.

In theory, both the gro-Dee advocaie snd Lhe PLlichtver-
teidiper are obliged to accepk the sssignment unless com-
pelling rensons exist for not doing so. The Germen law is
particularly strict in this regard, and counsel's right to
refuse ts interpreted narrowly. Some courts have held that
the grounds for refusal must he extrs-ordiparily serious.
General grounds, for example, inadequate financial renumera~

tion, are not sufficient.’

1 See'§ v Gibson NO and others 1979 (4} SA 115 (D) ar 123.

2 R v Mati 1960 (1) SA 304 (A) at 306, In § v Chaane 1978 2
SA 891 (A) it was held Lhet the refusal tu grant the ac-
cused's - request for pro-Pec counsel dees nor constitute
an irregularity.

3 See decision of the Dberlandespericht (Coblenz) of 1 April
1971 1 Ws 161/71 in (1971) 8 Monhatsschrift Cir Deutsclias
Recht 678 at 679,

4 Decision of the Oberlandesgericht (Oldenburg) of 16 March
197% 2 We 70/72 Tn (1972) 10 Nfedersiichsische Rechtspfilege
244-245, Acceptable grounds for refusal incTude the (£
(a) luck of experience {n criminal law and procedure because
of years of specializatlon in obher Edelds; f*) inundetion
with other criminal worky {c¢) drreparable dui.cuption of the

confidential relationship between counsel and client. for ex-
0 ample, the idevlogical motives underlydng the offence with

which the accused 1g charged are so alien to counsel that he
will be unable to impert Lo the eccused the feeling Lhat he
will defend him assiduouvely; (4) 1f a conflicl of interests
exists, for example, 1f counsel acite vs the victim's legal
adviser, or (e) if counsel feels that on account of his sd-
vanced age he will be unoble Lo weather the strain of the

trial, Liwe-Rosenberg Die StrufprozeBordnung und ues Cerichis-

verfasgungsgesets 1 23 ed (1978) 106.

Py s . " "
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In practice, however, neither the South African Bar
Councils nor the German trial judges force counsel to
accept the assignment . In Germeny, for example, the trial
judge first ask -ounsel by telephone whether or not he is
prepared to uccept the assignment. If he is not prepared
wnother lawyer is asked. Judges are usually guided by 8
list containing the names of all those lawyers who have
sgreed to act as , ° shtverteidiger. In Hamburg, for example,
the list is comprised mostly of new-comers to the profession;
lawyers with small clienteles; but also socio-politically
minded lawyers who are genaitive to the legal needs of the
poar.3

In South Africa silks are rarely briefed in pro-Deg cases
and senior juniors only occasionally. One reasnn for this,
according to Addvocate Gilbert Marcun of the Juaannesburg
Bar®, is that the prepareness to accept briefs im criminal
cases decreases with the rise in seniority, Usually pro-Deo
matters are defended by leas experienced junior counsels.
According to Advotate Marcus, for the ) 'ung advocate the
atmosphere in court is psvchologically strenuous. The mere
thought that one's client is facing a capital charge induces
‘a terrible shock'. Advocate Marcts recalled the cmse of an
advocate who, after losing his first pro-Deo case, became so
depressed that even today he refuses pro-Neo hriefs despite
his considerable experience in criminal lav generally. Critics
charge that, &s prg-Deo counsel are without the usval help
of attorneys, the quality of legal representatior rarely
matches that rendered to sn accused who is able to afford
counsel of his choice.” In § vy _Gibson N0 and others® Milse I

S Information ohtained Erom Mr Thomes Dietxich, m lawyer in
Hamburg.

6 The anthor conducted an interview with Advocate Marcus in
Januury 1984,

7 Gross op cit 199 Dugard fHumen Rights and the South
African Lepal Order 129.

8 1979 (4) 8A 115 (D).
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regretted this state of affairs, but went on Lo say:
'"Courts permit such persons to appear because they have

a right to appear and, Furthermote, they consider that some
representation by counsel is better than none. '?

An advocate who has accepted a pro-Deo brief may not
withdraw from tue case unless the Court gives him permis—
sion to do so. In the Gibson case Milne J said: 'It is the

usual practice if pro-Peo couusel wishes to withdraw for
hir to ask leave to withdraw; but I have som: doubts as

to whether che Court would be entitied to refuse to allow
hinm to do so.'!0 The German courts on the other hand, place
strict limitations on the Pflichtverteidiger's right to
withdiaw once he has accepted the assignment. A ground for
withdrawal exists, for example, when the confidential re-
lationship between counsel and client is disturbed.}! Such
is the case, for example, where the accused, through no
fault of his own, lLoses confidence in his counsel; but not
where cpunsel himself cheracterizes the conficential re-
lationship as being dlsturbed because of his client calling
kim 'a puppet of the Court', 12

Uotil recently the financial rewsrd for pro-Deo work
wag niggardly, perhaps more symbolic - R 10 per consultation
anit R 30 per court day, At present the fees chargeable are
R 7% per consultstion and R 75 per court day.

Though the fees charged by the Pfiichtverteidiger are
belcw the normal teriff, they nonetheless provide a basis

for tiving. In fact, in practice it often happens that pri-
vate'y cetained counsel representing clieats who qualify for

9 Ihtd at 127.

10 Ibid et 123,

11 Declsiin of the Oberlandespericht (Hamm) of 10 January
1938 2 Ws 482/57 din (1958) 17 HNeue Juristische ¥ -chen-
gchrift G41 at 642,

12 Decision of the QOberlandespericht (Hamm) of 4 January
1975 2 Ws 40/75 in (1975) 27 Neue Juristische Wochen-—
schrift 1239,
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mandatory representation make an aspplication to the trial
court to have their status converted to that of a Pflicht-
verteidiger. The advantage gained thereby is that counsel
is sssured of remuneration by the State, Before 1972 fees
peyable to the Pflichtverteidiger were very meagre; for
instance, for murder cases the Pflichtverteidiger would re-
ceive DM 150 and the interpreter, if one was necessary, up
to DM 900, In one loecal jurisdiction the Pflichtverteidiger
organized s strike, as a result of which their reiumeration

was substantially improved. 13

3 Questionnasires

To sttfdy the experiences of advocates in respect of the
pro-Deo system, and their asttitudes towards it, 60 gques-
tionnalres were sent to advocates practising at both the
Johannesburg and Preto ia Bars. The advocates were chosen
en & random sample besis. Thirty (30 per cent) snswered the
questionnaires, 10 from the Pretoria and 20 from the Ja-
hannesburg Bar.

a Qeneral Findings

All the respondents were males with an average age of
41,4 years, ranging between 26 years and 68 years, Sixteen
had Afrikaans as their mother-tongue and 14 English. The
numerical breakdown according to the University attended was
as follows: Pretoria University 5; Stellenbosch University
3; Univeraity of South Africa 4; University of the Witwaters-
rand 10; University.of Cape Town 2; Potchefstroom Universi~
ty for Christian Higvher Education 4; and Rhodes University
4, The average period of practice of the Bar was 10 years,
the range being between 1 year and 26 years.

i3 Helms op cit 185,

IO S haimul, & Py E bl a5 o
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b Field of Specialjzation

Not all respondents answered the questions on their
field of specialization, Of the 23 who did, 13 specialized [
in eriminal law, 2 in civil law generally, 1 in insurance

a law, 4 said they specialized in trial work and appeals
and 3 said they had no spectal field.

¢ Preparedness to Do Criminal Work

A totsl of «4 (80 per cent) respondents saild they ac-~
L cepted criminal matters. Of this number, 20 (83,3 per cent)
were prepared to accept all criminal matters including

security law matters, and 4 (16,7 per cent) all criminal
matters excluding security law motters. Of the 6 (20 per
cent) who did not accept criminal matters at all, none was

. prepared o be briefed on a criminal motter even if it in-

P volved a major or regular elient., ' ~
. .
Jon d Bar Council Requirements

Whereas all respondents from Pretoria saild that their
Bar Council did require them to do pro-Deo work, no uniform

angwer was given from the Johsnnesburg Bar, Two senlor ad-
vocates gave opposite answers. Perhaps the cholce of the word

‘require' in Luc question was unfortunate. However, the

majority of the Johanneatirg respondents said that they were
required to do pro-Deo work, but were not compelled against
their will, except in exceptional circumstances. This is the o

case at the Pretoria Bar as well, Indeed, 36,7 per cent of

k. . the respondents said that they had occasion ko vancel a pro- 1
Deo assigoment after accepting it, In all these cases the i
reason was generally because of 'other pressing commitments'.

o During 1979 » total of 15 respondents defended a combined

total of 53 pro-Deoc motters, giving en average of 3,5 cases
per advocate. The highest number of pro-Deo cemses for a single
advocate was 22. Except for one respondent who had been in

. s ek ok "
e il O st ot hideta . >,




P

391

practice for 7 years, all cther respondents who handled
pro-Deo cases during 1979 had less than 3 years experience
at the Bar.

e The Pre-Trial Phase

Most (73,3 per cent) of the respondents said that pro-
Deo counsel usually recelve their instructions in time,
and 80,0 per cent said that pro-Deo counsel usually have
sufficient time for pre-trial conference with the accused. 14
What most respondents regretted was the negative attitude
of the accused towards pro-Deo counsel. Bighty per cent be-
lieved that the sccused regard pro-Deo counsel as represen-—
tatives of the State.

Respondents were asked to select from a check list the
word(s) which, in their opinion, best described the general
attitude of accused persons towards pro-Deo counsel. Below
are the words together with number of times each was ticked
off,

open
jovial
cenfident
cynical
apologetic
indifferent
suspicious
resentful
doubtful
tearful

W

i
aro0cOnvO®OOO

Seven (23,3 per cent) respondents had experienced a
situstion in which the accused refused to be representad
by pro-Deo counsel. In all these cases the accused did not
ask for another advocate, but refused to be represented al-
together.

14 Contra Rand Daily Mail 24 November 1879 in which Mr
Savvas, 8 Pretoris advocate, was quoted as saying, 'ad-
vocates defending pro-Deo cases were often given clients!
confessions and statements late and this made it diffi-
cult for them to prepare cases.'

P TS W PR . b L - Bt T
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In additien to the pasychological barrier there is the
language barrier which exists between counsel and most of i
the accused., Except for 2 advocates who spoke a foreign l
language (Greek and German) and one with a 'working know-
ledge of Zulu', none of the other respondents spnke another ! ﬂ
language apart from Afrikeans and English - a regrettable
fact considering thar most of the accused are uneducated .
’ Africans with little understanding of the official len~- pe
guages. Respondents said that lenguage barriers were bridged }

with the aid of interpreters. From the answers, however, [N
it appesrs that not all interpreters used in the pre-trial ;
consultations were gualified, Five respondents mentioned

calling & warden to act as an interpreter. One respondent .

N mentioned, 'I demanded the sssistance of a State interpreter
v ma""‘ unless I could, by virtue of my previous profession, make

o other arrangements.’

i

|

a0t Seversl advocates mentioned the hardships they encoun-
i tered in tracing witnesses, especially where the crime of

F which the accused was charged took -lace in rural areas, or

where the accused did not know ‘he addresses of the wit-
nesses. ALl respondents, however, were against the idea
of engaging State-paid Investigators to assist with the '
pre-~trisl investigation, All favoured the idea of attorneys

being appointed to act pro Deg together with counsel, the

majority (76,6 per cent) being of the ovinion that attorneys '
should be given the right of appearance in pro-Deg cases.

Another idea which elicited a positive response from 80 per

cext of the respondents, was that the law students from the B

local universities be engaged to conduct the necessary pre-

trial investigation in exchange for recognized academic credit.

£ The Trial Phase

In reply to the question whether they had ever been
able to mcquire the free services of a psychlatrist or
physician where the accused raised the defence of meftal or .

- -t i ke R 3 2. " e ‘o o »
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emotional disturbance 50 per cent of the respondents i
ansvered 'easily', 43,3 per cent 'with difficulty’ and
6,7 per cent answered 'not at all',l3 !

The fact that mosi respondents said that pro-Dep i
counsel is usually briefed in good time does not, however,

P derogate from one radical weakness inherent in the pro-Dec

. system, namely, the late stage at which counsel enteres

the proceedings. Counsel is briefed only after the proceed-

8 . ings 4n the magistrates’ court. Most of the accused are

thus unrepresented at the crucial section 113 hearing. Lo
A court study of 770 persons charged with serious nffences

before the Witwatersrand Local Division of the Suy e

g Court showed that only 22,42 per cent had legal rep..scnta-
e tion in the magistrates' courts.l® The advantage of having
P legal representation at this stage of the proceedings was
clei with regard to the question of bail. & striking cor- !
relation was found between the incidence of legal representa-
;”9’ tion and the granting of bail. Where the accused had legal

b representation bail was granted in 74,10 per cent of the

cases as opposed to 47,73 per cent of the cases where the
accused was without legal representation. Again, as regards
the plea it was found that in almost all cases where the

15 A separate study by the amuthor of the files of 770
persons charged with serious offences before the Wit- .
watersrand Local Divieion of the Supreme Court showed
that in only 5,78 per cent of the cases was expert
evidence led, and in only 1,89 per cent of the cases
B where the death penalty was imposed. No significant
difference emerged between pro-Deo counsel and self-
retained counsel in the vse of expert evidence. But a -,
significant correlation was esteblished betwsen the
incidence of the use of expert evidence and the race and
sex of the accused, Where the accused was a White male, K
expert evidence was led in 26,74 per cent of the ceses;
in the case of White femesles it was 30 per ceat; Black
females 2,56 per cent; Coloured males 3,95 per cent and
Black males 2,48 per cent. See L D Fernasnde- ‘'Aspects
of Legal Representation in Criminal Proceedings’(1982)
99 SALJ 660 at G62.

16 See, generally, Fernandez *Bail: an Aspect of Justice'
7
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accused was legally represented & plea of 'not guilty’

was entered., In turn, the incidence of the granting of bail
was significently higher (42,40 per cent) for those who
pleaded 'not guilty' than for those who pleaded 'guilry'
(29,20 per cent). It is significant, too, that 39,31 per
cent of those who pleaded 'not gullity' at the summary

trial were finally acquitted in the Supreme Court, as op-
posed to only 6,00 per cent of those who pleaded 'guilty'.

These findings underscore the need to provide the ac-
cused with legal counsel at the magisterial hearing. 'lf
this is nnt nrovided it will inevitably affect the fair-
ness af 2quent trial.'}7

Conne. oo, to the question of bail is the quest
of tracing the witnesses. An accused who is remanded ir
custody in Johannesburg, for example, can guide counsel
only vagtely on how to reach an important witness living,
say, on one of the farms ia a remote area such as Nigel or
'somewhere near the Post Office in Kathlehong towmship'.
Whereas the accused, even if he doea not knov the address,
would easily Find such a witness by social instinct, this
cannot be expected of & White counsel, who most likely
has never weathered the social environment of Blacks. As
seen above, a sore point amongst pro-Deo advocates is the
herdship they encounter in locating witnesses. Indeed,

9 respondents (31,03 per cent) in the sample believed that
the outcome of the triesl, which resulted in the accused
being sentenced to death, would have been different if the
witneases were traced.

The extent to which the witnesses problem operates as a
real obstacle to effeckhive representacion is evinced by

17 J Dugard ‘'Legal Assistance to a Detainee brought to
Court' in J Dugard (ed) Reporl on the Rabie Report
(Centre for Applied Legal Studies University of the
Witwatersrand, Johannesburg 1982) 58.
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the sweeping approval respondents gave to the idea that
attorneys be appointed to act pro Deo together with cous-
sel - even to the extent of breaking with tradition by
giving attorneys in pro-Deo matters the right of appearance
before the Supreme Court. Anoth:r idea was thal of en-
gaging law students te conduct the necessary pre-trial
investigation in return fory acedemic credit.

In 1083 the Johannesburg Bar Council introduced a
scheme according to which final year LLB students at
the University of the Witwatersrand assist pro-Deg
counsel in the preparation and the conduct of pro-Deo
defences!®The names of counsel to whom cases have been
allocated are sent to a liaison officer in the law
faculty who then sees to it that students who wish to
assist in the various matters telephone the counsel H—-

concerned to make arrangements for such assistance.
The Judge President, after consultations with other §
judges in the Division, has ruled that:

() Students should not be present 4t consul- ’
tations, because the presence of students i
may make accused persons more reticent {
than they vtherwise woulid he in confiding |
in pro-Deo cuunsel. e

(b) Accused persons should bde told cthat counsel o

will be assisted in the conduct of his de-

fence by a student and if the accused objects L &

the student should not assist in the matter.

(¢) Students may sit 4n the well of the Court
to agsist counsel during the hearing,
especially in the taking of notes.

18 Information about the gcheme wasg obtained from
Advocate M B Labe, chairman of the pro-Deg sub- .
committee of the Johanne burg Bar Council (August |
1984) . .

i
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[
(d) The student should not be introduced to the }
presiding judge. }

(e) The students must sign a declaration in
which they pledge not to disclose any dnfor- I
mation obtained in the course of their
assistance of pro-Deo coungel. .

(f) The University authorities should be re- :
sponsible for procuring the signature of the .
student to the declaratlos, Counsel should :
alsc ensure, before enlisting the assistance
of the student, that the declaration has
been signed.

It is perhaps too early to appraise the practical
aspects of this scheme. It ought to be pointed out,
however, that in the early 1970s a similar scheme in-
volving student asaistance was not 'particulariy popular' 5
with students.19 b,

The question that necessarily springs to mind A
is the following: Why not enlist the assistance of
attorneys? After all, an attorney's office has

19 Dugard 'A Review of South African Legal Education’
in Lepal Aid in South Africa 162.

RO SE PP, W; 1 o o
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a greater resource potential thaa is availahle to the
student and which, unlike students, operates continuously
and independently of such seasonal events as univeraity

examinations and university vacetions.

The second reason against the use of students in capital
cases is an ethical one. The life of the accused is of
major importance in a capital case, This concern transcends
the interest in providing law students with a 'unique op-
portunity' of gaining practical experience., It is objec~
tionable enough that poor persons facing the death penalty
are being defended by inexperienced advocates, Reform ef-
forts should aim at enlisting the services of more experienced
counsel to handle such cases; not less experienced under-

graduates,

g Factors Influencing the Optcome of the Trial

With regard to cases in which their clients had been
convicted and sentenced to death respondents were asked to
tick off from a list the factors which, in their opinion,
would have led to a different outcome of the trial.

Would the outcome of the trlal have been different if:

Yes No

- the accused had been more

candid and opea with you? 14 15
~ the accused had been agsigned

more expericnced counsel? 12 17
- the accused had been of another

racisl grovp? 29
~ the victim of the crime had been

of anothur racial group? 29
~ the brief had been given to you

in time? 29
-~ you had more pre-trilal cenference

with the accused? 23
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Yes Ne | 1

- witnesses were traced? 9 20 : |
-~ the trial had been given ’
28 |

wider publiciey? 1
- the interpreter had been more

competent? 0 29

o - the Bench hed been differently

. composed? 22 ,
you were assisted by an attorney? 17 12

‘e
'

‘ h Quality of Pro-Deo Represeatation

Twenty-nine (96,66 per cent) respondents said that the

eagarness tn accept pro-Deo cases is greater among younger
[CUR menbers of the Bar. Several, however, glossed their answers
L with remarks such as, 'have no choice', 'must earn a living',

A 'it is not eagerness but compulsion', Twanty-one ( 70 per
P cent) believed, however, that an accused suffers prejudice
' B at the hands of young and inexperienced counsel., When asked
which of the following should be assigned to defend an
accused pro Deo this is how they answered:

(a) a young and inexperienced ad- .
vocate who has suffi:ient time

. to prepare a defence - 13,33 per cent o 1

. (b) an older and experienced ad-

vocate whose normal case-load

aéfords him relptively little

v" time to prepare s defence - 33,3% per cent
(e) neither (&) nor (b) - 53,33 per cent ’
W .
S Four of the reapondents who chose (b) added the proviso i !
'only if the fees are increased'. ‘ (
i Pro Deo and Legel Aid . ‘
. All respondents said that the pro~Deo system should be
’ { incorporated into the Legal Aid scheme. ' .
" J ;
} 1

- R SRV (A, 2 e P - a
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i Attitudes, Observations and Suggestions

The respondents were asked, 'In one or two words, how
would you characterize {a) your own attitude and (b) the
general attiiude at the Bar towards the prg-Deo system?!

The personsl sttitudes spelt out 1eflected mainly
feelings of resignation, grievance and dutifulne s, The
following, which are quoted in full, could be said to be
representative: 'fulfils & need', 'too busy to do prg Deo',
'cynical', 'dmperfect but useful', 'could be better', ‘'has
to be done but difficult to f£it into practice', 'good but
room for improvements', 'an ¢ssential service', 's financial
loss but a good experience’', 'terrifying but valuable ex-
perience', 'best experience one can obtain', 'unsatisfactory
bocause of quality of counsel', 'must f:e done but avolded

if possible'.

Most of the respondents characterized their personal
attitudes as reflecting the general attitude at the Bar.
The few comments on the Bar's attitude g.nerally were:

'a good experience to young advocates', 'shonld be better
renumerated', 'not interested' and 'a necessary burden to

be carried'.

The gist of the observations and sugpgestions made was
that if fees were increased, more senior juniors would ac-
cept brlefs and thet would improve the quality of represen-~
tetlon to an scceptable level. One young advocate remarked:
'Judges ehould behave better to counsel bearing in mind
they perform a service to the court. Where the cases run
in excess of the time estimated by the state, postponements
should be granted to accommodate other commitments of coun-

sel.'
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4 gonciusion

One observes that in modern, oppressive, political
environments, indepepdent professional groups with strong
3 public service orientations, tend either to adapt to Lhe

reigning political mood, or as an alibi for the neutrality
towards the Government's inequitable racial policies, ara
forced to assume some callateral, svcisl patch-up role -

not unlike the rele played by chivalrous knights and .pious

clerjcs towards the poor under Lhe absolutislic regimes.
Whereas this cannot be generally said of the legal profession
. in Jouth Africa, it certainly holds true for its spparent
A tolerance of such charitable services as the pro-Dag, prow
o amico, and in forms psuperis institutions.

The pro-Deo system is completely incompatilble with
modern access~to-justice standards msintained in democratic,
free-mark2t economies, llence Lt comes as no surprise that

in practice pio VWeg wurk cannot effectively compete with

Is other remunerative work for the services of established ad-
“ vocates. The responsibility for doing pro-Bec work is conse-
L quently placed on the shoulders of the novices. The view
that novices are thereby provided with veluable experience
is indefensible, for inm practice,once the young advocate has
become wise and skilful through experience, he stops doing
pro~Deo work. The experience gafned is thus not ploughed back
for the henefi( of the class of wccused from which iL was

gleaned.

After a carcful counsideration of the pro-Deo system one
. {s forced to the conclmuslon Lhat Lhis system should be
abolished and Le replaced by the legal aid scheme, The
Legal Ald Bourd, too, has acceploed, i principle, Lhal
there is & need Lo extend legnl ald to persons charged
with capital offencus.m Unfortunatoly, the Board has

20 Aspunl Report of the Lega) Ald Bosrd for Lhe period
eénding 31 March 1984 B.
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made the implementation of Lhe scheme subject to the
avsilability of funds,?) IL is submitted that where i
the life of an indigent person is al stake, the State,
especially one which proclaims to be inspired by
civilized values, has an obligatlon Lo ensure that

such a person has an aulomatic right to counsel of

his choice throughout all phases of Lhe proceedings
regardless of the nature of the capital offence with

A which he is tbarged. The exercisa of this right should
=~ nat be made dependent or tue availability of funds.
: The fact thalb in practice abno.* 20 per-cent of the

accused perscons in capital triale are defended by
pro-Deo counsel?? should nol detract from e uore
fundamertal need to ensure that such persons are
efforded a right to legal aid counsel,

N 21 Ibid., - i

) 22 D J McQuold-Mason 'Dlscrelion in the Provision of

[ State~Finonced Legal Ald Bervices Lo Indigent Accused £
in South Africa’ fn Olmesdahl and Steyller (eds) op

‘ cit 103 at 104.




LEGAL ASSISTANCE FOR THE POOR IN POLITICAL TRIALS

Introduction

T(;day the political trial is a regular phenomenon in
both S::ul:h Africa and West Germany. In South Africa this
has become even more of a feature of coulemporary politico~
legsl life since the 1976 Soweto achool unrest which has
resulted in & new political awareness among the urban Black
population, Blacks are becoming more and more sensitive to
political injustice, There is a wide and stiffening resist-
ance to the Government's race policies. The demand for
radical political reform has been reinforced by the newly-
wen independence of Angola, Mozambique, Zimbabwe, and now
looming large, Namibia. Acts of political vielence con-
tinually sweep the face of South Africa. The Government sees
itself being subjected to a 'total onslaught', and has
consequently expanded 'he definition of state-endangering
crimes. Between 1 December 1980 and 30 November 1981, 630
persans were detained under Lhe omnibus security laws in
South Africe and the jiudependent homelands,l

In West Germany, un the olher hand, one can distinguish
two major periods of polflflcal Lrislg, starting from 1949,
During the 1950s and 19608 the bulk of the political trials
involved members of Lhe outlawed Communist Party of Germany
(Kommunisvisclie Parle) 1)cuLsch‘wn(ls).2 In the 1970s political

1 1982 Burvey of Race Relalions 84,

2 The Federa! Governmenl opplied 4n 1951 for Lhe ban on the
KPD, which was granted by the Constitutdonal court on
17 August 1956, The ban was Imposed in accordsnce with
Atticle 21 of the Basle Law which says in subsection 2
that parties whose nlws or behaviour jeopardize or prejudice
Lhe existence of the free democratle order are un-
constitutional., Tn 1908, by which time Lhe Federal Republic
was confident in fts ows existence, a comimunist party was
once more allowed Lo exls% - but nok Lhe seame one, Sc in
April 1969 the Germnn Communist Porty (Deutsche Kommunisti~
sche Partel) was founded. IL still exists Loday, together
WITH Gther Communist parties which have since been formed,

@
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trials revolved primarily arcund members of the Baader- o ©
Meinhof gang - an ultra left terrorist group comprised
of the left-over, uncompromising faction of the 1968

stusent rebellion. After most of its members were con- ;
victed and imprisoned the group reorganized itself as |

: the Red Army Faction (Rote-Armee Fraktion) which, today, J
e poses a threat to the security of the State., Several RAF i
b

i

|

!

1

i

@‘ ringleaders have been apprehended «nd are presently
. facing charges of assassination, kidnapping and other
k State~endangering crimes,

2 Access to Goungel i

§
Most of the persons detained under the 'drastic pro- . ﬁJ
cesss' provisions of the Internal Security Act, 74 of

. X‘ 19623 and the enactments it replaced are denled access “‘
to legal counsel er to anybody except an official of the

¢ State during the critical pre-trisl phase of the pro-

woB ceedings/‘ In practice, however, the individualized justice

that official discretion allows produces great i equi-

N . ties. For instance, the security police have uu., tructed

s access to the detainee. Even where the security pnlice '
know the name and the address of the counsel retained ‘,

- privately by friends or relatives of the detainee, they k

have on occasion eliberately forestalled counsel's ap- !

: pearance in court by withholding the trial dete, thus i

W i foreing the accused to go unrepresented or to opt for a i

3 F¥or criticism of this Act see J Dugard 'A Triumph for
v " Executive Power - An Examination of the Rabie Report
o and the Internal Security Act 74 ~f 1982' (1982)
99 SALJ 589-604.

4 See 8 29(7) of the Internal Seecurity Act 74 of 1982. L

N . [ SUSP VI ST 2 e, etk cheia R o x
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pro-Dec advocate.? Where the accused's counsel mekes a

belated appearance, an adjournment is not automatically
granted, but is in the discretion of the presiding judge.

Perhpas the harshest example of the effects of de~- i
liberately denying the accused legal representation is
the cese of § v Tsotsobe, Shabengu and Moise.® In this

case two of the accused wove brought before & magistratce

to plead to charges of treason within only minutes of their
arrest. None was legally represented. Both made admisaions !
on important issues which were later referred to by the

trial judge as evidence supporting their conviction on

charges of high treason. Both were sentenced to death,

5 Examples of cases where the security police deliberately i
withheld trial dstes are S v Madondo (Ermelo Circuilt j
Court) cc 133/78; S v Miukeki and others (Port Eliza- |
beth Regional Court) cc RC8/280/78; 5 v Mahlungu (WLD |
1 March 1978) cc 558/77; S v Molete (Springs Regional |
Court) cc 147/78. |
In § v Gibson NQ and others 1979 (4) SA 115 (D) at 139 i
Milne J commented critically:

'I thint it may be desirable to say, however, that

the authorities, including the Security Police,

are clearly under an ubligation to take all
reasonably practicable precautions to ensure:

(a) that accused persons are advised at the
earliest opportunity of the fact that their
friends or relatives have arranged for legal i
representation, 1f that is known to the police
{or other authorities); and

{b) that the legal adviser so instructed should i
be kept fully informed as to the date when
the accused is to be tried and of the general
nature of the charge against him,'

6 CC 154/81 heard by the Transvaal Supreme Court in June -
August 1981, See J Dugerd ‘'Legal Assistance to a Detainee
to Court' Ln J Dugard {(ed) Report on the Rabie

B An Bxaminarion of Sscvrity Legisiation in South 1
Africa (Centre for Applied Legal Studies, University of
the Witwatersrand Johannesburg 1982) 51 at 57-58.
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Although in West Germany the accused in 2 political
matter is guaranteed legal representation, the right to
counsel itself hae been gloased with & number of quali-
fications which give the State important advantages over
the accused, The restvictions on the right to counsel
vere introduced in the 1970s a5 a legislative response
to the tactics employed by the sccused and their defence
counsel in the so-celled Baader-Meishof trial. Bach of
the accused in that trial selected between 10 and 16
defence counsel with whose aid an ingenicus intormation
network was established a;nongst the inmates of various
penal institutions and their sympathisers on the outside.’
By expleiting rheir rights to the full the defence counsel

succeeded in engineering considerable delays in prm:erlure‘8

To forestall further conspiratorial activiiies amongst
the accused and their counsel the legislature enacted a
measure which limited the maximum number of defence counsel
to 3 per accused.? The legislature also forbade the joint
defence of several accused by a single defence counsel.lo

Another measure was enacted which provides for the
exclusion of counsel where counsel is under grave suspicion
of being an accomplice in the commission of the sct which
is being investigeted; or of misusing his contact with the
detainee to commit criminal offences or to endanger prison
vecurity; or 4in the case that the sccused 1s conpvicted, of
thyarting the executlon of the penaity,ll

In September 1977, shortly after the Baader-Meinhof ter-
rorists kidnapped the president of the German Employers'

7 D Krauss 'The Reform of Criminal Proceidure Law in the
Federal Republic of Germany' (1979) 24 Juridical Re-
yiew 202 av 210, :

8 Ibid.

9 . § 137(1) of the Strafprozefiordnunp.
10 Ibid § 146,

11 Ibid § 138(a).

[P . ot A it 43, e
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Asgociation and killed two of his aids, the controversial
Xontsktsperre-Gesetz (Contact Ban Act) was enacted.l?
This law provides that where & terrorist organization
poses a present danger to the iife, Dbody or liberty of
a person all oral and written communication between
certain detainees and the outside world including the
defence counsel, can be forestalled for & peried of 30
days in order to avert this danger, The establishment
of the danger has to be confirmed within 2 weeks by the
responsible Provincial Court of Appeal or the Federal
Supreme Court .13

This measure was almed at cutti.g off communication
between suapect terrorists detained in separate estab-
lishments and those still at large, Tho events leading
to the enactment of this law were the [ollowing:

The authorities sugpected that those terrsrists who
were holding Schleyer hostage were being supported, if
not directed, by both the suspect and convicted terror-
ists in the various prisons,3® It vas suspected that
some of the defence counsel were maintaining the con-
tact.13b In order to save Schleyer's life and to secure
his release the justice ministers of the states in which
suspect and convicted terrorists were held, in agreement
with the Federal Minister of Justice and the justice
ministers of the other Federal states, ordered the total
isolation of thése prisoners sccused of supporting or
membership of a terrorist orgnnizatilon.lsc As there was

}2 Lew of 30 September 1977 [BGBL T 1877,

13 §§ 31-38 of tle Einflhrunpspesetz zum Cerichtsverfas-
sungspesetz of 27 Janvary 1877 RGBL 77 as amended
by the Anderungsgesetz of 8 December 1981 BGR1 T 1329,

132 0 R Kissel commentary to § 31 of the Ednflihrungsgesetsz
zum Gerichtsverfassungspesetz op cit QGerjchtsverfas-
sungsgesetz (1981) at 1424.

13b Ihid,

13¢ Ibid. See also S Cobler Law, Order and Politics in
West Germany (F Mc Donagh trans 1978) 144.
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no statutery, basis for elis executive act the responsible
ministers invoked a state of emergency.l3d They said

that. the measure would be maintained until the end of

the kidnapping.l3e

A number of lawyers appealed to the Federal Con-
stitutional Court.!3% "4t this poiat the "large crisis
committee" decided that attack was the best form of
defence, and presented the so-called "contact ban law"
to the Bundestag for approval'.l38 According to Cebler,
this law had been prepared long before Schleyer's kid-
napping, but there was little chance then that the
Bundestag would pass it.

a Critical Discussion of the German Access-to-~
Counsel Provisions

These anti-terrorist enactments constitute deep
legislative inroads into the prpcedural rights of both
the accused and defence counsel. These incursions un-
dermine the liberal reform-spirit of the Criminal
Procedure Amendment Act of 1965.13M This Act extended
the procedural rights’.of both the accused and counsel
substantially., For exsmple, counsel was afforded the
right to communicate freely with his client in custody.13i
Before then, wiitten communication between counsel and
his client in custody was subject to judicial centrol
and, where the resson for the arrest was the danger of

13d Cobler op cit 144~145, See also Kissel op cit
1424,

5
13e Cobler op cit 145.

13F Cobler op cit 145,
13g Ibid.
13h Gesetz zur Anderunp de
Gerichtsverﬁnssungsgeu
B1 G67. This law car

131 Ibid § 148,

efordnung und des
9 Decemher 1964
effect on 1 April 1965,

- B S P 2 “ e PP £,
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collusion, oral communication, too, between the detained
client and his counsel was subject to control.

This Act slso extended the category of cases which
entitle the accused to be defended by mandatory defence
counsgel, Furthermore, counsel was afforded the un-

J restricted right -o imspect the file.13] To protect the
person sgainst self-incrimination at the time of the
arrest, the Act made provision For cautionary rules

which the interrogating instances must observe in their
questionning of the accused,l13k These rules are similer

to the South African Judges' Rules of 1931. The difference
is that in Germany they are legally binding.

It is against the background of these positive inpo-
vations that the wider implications of the anti-terrorist
measures should be seen. A disquieting aspect regarding
the anti-terrorist laws is the relative superficiality
of the debate preceding their enactment.’4 The Contact

" Ban Law was passed without any chance for public control

or influence.}4d The then Social Democratic Liberal
.coplition Goverament was under keavy public pressure,
generated by right-wing politiciang and those media close
te them, to act, and guick:; at that, This undermined
the rational search for equ-t y effective slternative

ok measures of lesser sccio~pu!stical import. Yet, in opting

for the enactment of this drestic legislation, the legis-
lature underwined the principles which constitute the
very Rechtgatsat which it seeks Lo safeguard., Professor

Krauss observes correctly:
)

134 Ibid § 147(2) and (4).
13k Ibid §§ 136(1) and 163 (a)(3),
14 CE Krauss ap cit 213; Verelnlpung Demokratischer

Juristen (ed) 2Zur _rechbspolitiechen Entwicklung in
der Bundegrepublik Deulschland (1983) 94,

H 1ha Cobler op cit 145,

- - e ke o ik i i o it i R
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What is far more important and
threaténing is Psrlisment’s continual
readiness to assert &n accompanying
legislative control of individual
criminal proceedings while they are in
progress. This is not only objectionable
as being individual cese legislation,
and thus itself & constitutional sb-
surdity because it undermines the prin-
ciple of the division of power; it is
also, even more damagingly, an obstruction
which impedes a broader view of criminal
procedure and which concentrates legal-
political attention on specific exposed
points of procedure, thereby blocking
the way towards comprehensive reform.

It is submitted that the law which provides for the
exclusion of counsel from the criminal praceadings”c
constitutes ap affront to the legal profession. It
impinges sorely on coumrsaul's professir~al --lf-respect.The
fact that a2 minute number of lawyers m .' . 2 misuysed
their professionsl ststus to further ths aims of
terrorism, is, indeed, regrettable. Buat this surely
does not justify the enactment of & law that casts such
moral discredit on the entire prufession., The basic
trouble wi. this law is that it lends itself to judi-
cial misug It can be exploited by judges who merely
want to get rid of 'awkward' or 'disagreeable' counsel.
The danger that this 'mighr_ happen is greatest in poli-
tical triasls. The reason is that in some political trials
the mere suspicion of complicity in the crime suffices

to exclude counsel from the proce-u:ngs. 4d Furrhermore,
counsel who esserts himself tena:.ouely on behalf of his
client could easily risk provoki -y :che suspicion that he

is trying to thwart the ends of 1 iize,14e There is

14b Op cit 216.

l4c See note 11 asbove.

14d See § 138(a)(2) of the Strafpruzefiordnung op cit.
l4e fé I Miiller Rechtsstaat und Strafverfahren (1980)
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also the danger of cnunsel pandering to the idio-
syncrasies of the judge merely to avoid unnecessary
vietimization.

In short, from whichever polnt one regards the
exclusion rule, it is not conducive to the healthy
administralion of justice.

It is submitted that the law prokiditing the joint
defence of several accused by a single counsel con-
stitutes yet another uawarranted legislative inter-
ference with the ethical rules of professional conduct.
Heinrich Hannover, a well-known defence counsel in
political trials, makes this point well when he says
that this law

is basz:d on a distrust of the legal
profession, whichk, contrary to an

established tradxtion of the Rule of Law,

is no longer regarded as capable of .
determining for itself the conflict-of-
interest cases which preclude the defence

of several accused in the same proceedings.“’f

The trouble with this law is that it impairs the
effectiveness of the defence in cases in which the accused
are charged en bloc with, say, being members of a criminal
orgenization and where the culpability of the accused
hinges on » finding on the nature of the organization.

&n effective defence sets out first that the orgenization's
structure, aims snd activitles be defended. To prepare
such a defence a common dlascussion between the accused
,persons and counsel is necessary. Under the present
arrangement, each of the sccused in the example would be
compelled to employ his own counsel, This would not only
have the effect of multiplying the costs of the proceedings
but slso of protracting the procedures.

14f § Hannover 'Strafverteidigung in der Vertraueaskrise'
in H llannover W loltfort and G Maue (eds) Strafver-
teidigung nnd Anwslisorganisotion (1979) 7 at 16
(own translation).

P A e o
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The mout drastic of all the anti-terrorist measures
is the Contact Ban Law, 'While on the one hand this law
denies coynsel access to his detsined client. on the
other hand the interrogating authoritiea have free access
to him. The interrogation takes place in counsel's ab-
sence,}48 The detsinee is thus denled the help of
counsel at a crucial stsge of the proceedinga.

Two aspects of this law merit attention: First, the
decision whether or not to apply the contact ban lies
not with the judge, but with the executive - 'after
proper exercise of discretion'.}4P Tae appropriate judge

s is only called upon to 'confirm' the need far the contact
o ban.l4l Second, the contact ban law affects not only
founders or members of terrorist orgenizations, but it

'supporting' or 'publicizing' s terrorist organization.l4]

i
|
can also be used against persons who are suspected of |
|
!
. §
These two apects impert an ominous perspective to \
this law. The danger is that it could be used by the H
government of the day as ¢, instrument for gatting rid

of its political) enemies. The then Social Democratie

Party deputy, Coppik, one of the few members of Parliament
. . who voted against the enactment of the Contact Ban Law,
- warned against the effects of its wide sweep when he said:

“ Anyone who still says, "what does it have
to do with ma? I am not involved with
terrorists", must be told clearly that

r under the new law nobody, no matter how

A innocent, can be sure of not being im-
prisoned as a vesult of denunciation end

lig § 34(3)(i11) of the Linfihruspspesetz zuw Gerichtsver-
fasgunpsgesets.

l4h Ibid § 31(4).

143 Neither the accused nor his counsel have a right to !
be heard - I Milier op cirL 116.

147 Ibid for a reuwl example.

WL n o osdbe e B ahemma e P
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disappearing into a prison for weeks and
months with. ut contact with a lawyer or
even with his relatives.l

Tiil now, the Contact Ban Law has been applied only
once, namely in the circumstances that led to its
enactment. Is this nolt & good reason for daspensing
with this measure altugether?

b Ihe Present Situation with Regsrd to the Contact

Ban Law

In the coalition talks preceding the Formation of
the current Federal Government in 1982, the Federal
Democratic Party (the Liberals) pressed its prospective
conservative coalition partners, the Christian Democratic
Union and its sister pariy, the Christian Social Union,
to accept the need to water down the Contact Ban Law.
But till mow this law has not been amended, The reason,
one speculates, is that the Liberals, who also hold the
Federal Justice portfclio, have been systematically
warding off attempts by the Christian Social Unilon to
tighten the laws regulating political asylum and other
matters affecting aliens. The failure to reach consensus
on these issues certainly lessens the chances of reaching
8 compromise on an !ssue of internal security.

Instead, with the present reneved outhreak of acts
of terror, both the Clhiristian Democratic Party and the
Christian Social Union have been calling for the rigorous
application of the Contact Dan Law.138 These calls have
also found gporadic echo amang some politicians in the
Social Democratic Party, the main opyposition party.l5b
Some conservatives, such as the Minister of Justice of

15 Coppik (SPD) Bundestupg Debelea of the 8th Leglslative Period
44th Sitting (29 September 1977) 3372 {own translation).

158 See the Siiddeutsche Zeitung 9 January 1985, .

15b See Die Welt 9 Janusry 1985 and the Ergnkfurter All-
gemeine 15 January 1985,

P - ok Bk Shoschnocili is -l
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Baden-Wirttemberg, Heinz Eyrich, have even been calling
for the enactmen: of a Yaw that authorizes the control
of oral communication between counsel and political
detainees.!3¢ For Franz Josef Strauss, the Prime
Minister of Bsvaris, the anti-terrorist measures do not
go far enough, In & recent emotjonal speech he pointed
that it is high time that the 'long overdue' 'legal-
political errors' be corrected,l5d

Indeed, such statements are disquieting, especially
when uttered in defence of the Rechtastaat as is uswally
the case.

¢ The German Bar Association and the Anti-Terrorist

Lavs

Whereas a number of German civil rights groups,
including the Association of Social Democratic Jurists
and those judges and stare prosecuters in the Public
Service and Transportation trade union, voiced energetic
protest against the provisions of the anti-terrorist
laws, the Germen Bar Association kept a low profile.lse
Neither did any local Bar Associstion nor any local Bar
Council call an extra-ordinary meeting.lsf The then
President of the German Bar Association, Wagner, sccused
foreign lawyers who criticized the German measures of

15¢ Die Welt of 18 February 1985. It ought to be pointed
out that the so-celled Anti-Terror Gesetz of 18 August
1676 (BGB1 I 2181) provides for the control of
written communication bebtween counnel and the accused
in certain criminal matters of a grave nature.

)
15d See the Prankfurter Rundachau 8 February 1985.

15e See W Holtfort 'Interessenvertreter ohne Interessen-
vertretung (Die berufssténdischen Anwelisorganisationen)'
in H Hannover W Hollifort end G Mauz (eds) Strafver-
teidipung und Anwaltsorgenisation (1977) 25 at 45,

15f Ibid 48,
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sentiments of one conservative politician, the Bar
Association leaders stated that the 'very liberal'
criminal procedure reforms that were effected in 1965
had, in fact, gone far beyond whet is customery in

other liberal states.l3% The Association's reaction to

the Contsct Ban Law was: 'bitter, but necessary medi-
cine'. 153

In short, the Bar Associstion's attitude wes more
pelliative then critical, This is disappointing, par-

ticularly when one has regard to the fact that it was

pusillanimity of the German Bar Asscciation which,

only some four decades ago, encouraged the Nazis to

reduce

racial

the Code of Criminal Procedure to an engine Eor
and political oppression,

d The Rabie Mommission

In its Reportl6, which was tabled in the South
African Parliament in February 1982, the Rabie Commis:ion
of Inguiry into Security Legisiation justified the le, -
provision which denies counsel access to detainees.
The Commission's main argument was that lawyers or

emotionalizing the issue.158 The Bar Association leader-
ship chose instead to parry the foreign criticism by
pointing to some of the illiberal criminal procedure
provisions in foreign jurisdictions.l3h Behoing the

158
15h
154
153

16

Ibid 45,

Ibid note 43 at 53.

Ibid 47,

Cited by i llannover

Demokratie und Recht 184 atL 185,

RP 90/1981.

‘Zum Kontaktsperregesetz' (1979)

[N
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in custody, sometimes up to 5 years.zl‘ Durirg the period
in custody each detainee is kept in solitary confinement
regardless of the part each played in the alleged crime.
Detainses are sometimes subjected to a form of torture
known to psychologists as 'sensory deprivation'. This is
a form of torture in which the sensory stimuli are strong-
ly reduced. This is done by exposing the detainee 'to
copstant light, almost complete silence, white-walled
cells on which nothing hangs, white furniture and almost
continuous obscrvation.'23 Amnesty International has
strongly criticized this practice.26

In its decision on the applications of Gudrun Ensslin,
Andreas Baader and Jan Raspe the European Commission of
Human Rights pointed out the dangers of isolation for both
the physical and spiritual well-being of the detainee. The
Commission stated thalt the international I ure on criminolegy
and psychelogy shows that isolatio, an suffice to
impair severely the physical and sp. . well-being. The
following findings can be diagnosed: chronic apathy, fatigue,
emotional instability, conrcentration difficulties, disturbances
of the vegetative nervous systems.37

The Rable Commission which was appointed in 1979 to

examine the South African security laws regrettably did not

24  Amnesty International Amnesty Tnternations Arbeit zu den
Haftbedingungen in der Bundesrepublik Deutschland fir
Personen, die politisch motivierter Verbrechen verdsd h-
tlgt werden oder wepen solcher Verbrechen versrteilt sind:
Isolation und Tsolationshaft (AL Index Eur 23/01/8C Nay
1980) 15. Accused persons in otrdinary criminal proceed-
ings seldom spend more than six months dn pre~trial
custody.

25 Ibid (own transiatioen}.
26 Ibid 31l-44.

27 Decision on the Applicatians Nos 7572/76, 7586/76 and
7587/76. See further Decision of the European Commission
of Human Rights on Application No 5310/71 (Ireland v the
United Kingdom).
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even bother to look into the interrogation methods applied
to political detainees - this despite the numerous de-~
tainee deaths and the complaints of torture made by ex-
detainees,28 !

Indeed, a person who 1s brought to trial after being
tertured is reduced to a8 mere object of the proceedlings ~
even where he has legal representation. This submission
is based on the simple recogr’tion that the accused, too,
hag an important role to play at the trisl. He must be
alert for he has to stand up for cross-examinatien and
re-examination; he has to listen carefully to the evidence
led ang must point out to his defence counsel misstatements
or any other forgotten details which might suddenly apring
to his mind. Together with counsel he has to make quick and
intelligent decisions on important matters affecting the
case. All of this is possible only if the accused is pos-
sessed of his normel senses, Therefore it is essential that
at the pre-trial stage already the accused should not only
have the right to consult with his counsel, but sbove all,
the right to do so in @& scund psychelogical condition,.

In November 1982, the Minister of Law and Order in South
Africa issued directions regarding the trestment of persons
held under section 29(1) of the Internal Security Act, 74 of
1982.29 1n paret, the directions are:

(&) that the detained person shell be informed

of the reasons for his detention end also
of his limited rights to request the
authorities to release him30

28 See The Star 11 March 1982. See alse The Sovetan 1 Octo-
ber 1982, For a detailed repor:y on the torture of de~
tainees in the Ciskei see N Haysom Ruling with the Whip:
A Report on the Violation Human Rights in the Ciskei
(Centre for Applied Legal dies, University of the
Witwatersrand Johannesbu.g 1983) 58-63.

29 Notice 877 of 1982 Goyernment Gazette No 8467 of 3 De-
cember 1982,

30 Ibid ss 2-4.
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{b) that the detainee's relatives shall be
informed of his detention 'unless this
will hinder any investigation or endanger
the security of the State’;3l

(c) that the detainee's health shell be pro-
tected3?; and that the detainee shsll have
el decent facilities 'where prncticahle';33

5 (d) that the detainee shall be treated
el humanely:“’

- (e) that the interrogating officers shall not )
__ " take firearms into the interrogation ses- |
e sions 'unless there are compelling security i
reasons for doing so';35 and P
. (f) that complaints brought by & detaines against

the security police shall be investigated

forthwith by an officer from another branch
36

of the police force.

Lawyers for Human Rights rightly points out that as long
as 'section 29 remains in force in its present form, one can-

not really expect an improvement in conditlons of detention',37 i i
Also, unless the directians are given the force of law and

as long as several of the directions 'have wide escape clauses 5
which permit the police to evade the spirlt of the direc- . !

tions',38 political detainees are not adequately safeguarded
against abuse of police power,

i
31 Ibid s 7. 1
32 Ibld ss 27-29. 1
33 Ibid s 13.
34 Ibid s 13-17. .- (

35 1Ibid s 22,
36 Ibid s 19. i
37 Marcus and Dugard op cit 89.
38 TIbid 86.
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Lawyers for Humen Rights has therefore recommended i

(a) '(t)hat the directions should be given the
force of law;39

(b) ‘(t)bat the terms "torture" and "inhuman
or degrading treatment" should he given
specific form so that it is not left to

By, the police to decide on the meaning to be
assigned to them';40

i
i
|
{
|
I
i
. i
= {e) that '(a)n independent ombudsman should ]
be charged with securing compliance with |

the directions';41l apd |
i

|

I

|

!

(d) thet ‘there is a resl need for the proper

"o education of the security police 1In respect
of the directions and the hazards of inter-
rogation to the health of the detainee,'4?

¢ 4 The Need for Equality of Procedural Rights

The South African Government continually denies that

South Africa has political detainees, political trials

and political prisoners."3 Imprisoned popular leaders are
officially branded as ordinary criminals. In one trial the
presiding judge even threatened to report defence counsel
to the Bar for suggesting that there were political trials
in South Africa.%¥ But anyone familiar with the South ;
African political culture knows that official mistitling

39 Ibid 89, :
o 40 Ibid 90, ‘
- 41 Ibid 92, i

42 Ibid 93, .
43 For criticism of the Government's attitude see Dugard
Human Rights and the South Africau Lepal Order 205,
44 The judge was Steyn J and the case: 8 v Ramudzuli and
Duma (Krugersdorp Supreme Court) 20 February 1978 to )
30 May 1978.
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and semanti. s«irsplitting are favourite devicas used by
the Governmcu* to market its policies abroad.

Inrespective of the appelilation the Government might
reserve for them, persons arrested under the security laws
are denied an opportunity to defead themselves effectively
against the charges. The procedural regulations of state-
security legislation lean strongly in favour of the State;
they determine not only the outcome but also rhe conduct
of political trials. In its decision on the applications
of Ofner and Hopfinger v Austria®S the European Commiseaion
of Buman Rights held that the procedural equality of the
accused iwth the prosecutor is an inherent element of a
fair trial. Although the equality spoken of here certainly
applies to the trial itself, its application at the pre-
trial phase, admittedly, cannot apply literally. This is
because the roles of prosecutor and defence are by their
very nature different ones. The equality here then can
best be seen &s a structural principle, particularly in a
civil law jurisdiction such as Germany where the prosecutor
cannot really be regarded as a party at all., But this does
not derogate fram the right of the accused to be given
substantial parity with the State, end the right to an
effective chance of challenging any and all evidence produced
by the State and to present evidence in defence.

The Soutn African practice of laying too much emphasis
on the security of the State snd very little un the security
of the individual {s dangerous as it can only breed contempt
for the State and its institutions; particularly in Sauth
Africe where the msjority of the population does not equate
national gecurilty with Lheir own security. The numerous
state-gecurity laws passed over the last three decades have
not created more security, but less. Perhaps the lesson to

45 Applications Nos 524/59 and 617/59.
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be drawn here is that security is based on respect of the
individual’s fundamental rights, not on their abelition.
"Man's security comes from within, himself, and the security
of all men is founded upon the security of the individual’,
Manly Hall once said.%8 One could go further and say, the
best way to defend the security of the State is to de-

fend the person standing before the court. This idea, it

is submitted, should become the hall mark of state-security
legislation.

5 The Costs of Political Trials

Political trials are, by their nature, ¢ostly. Huge
expenses are incurred in preparing for trial, Witnesses,
who are sometimes scattered all over the country, have to
be traced and subpoenad to the trial. As they are compelled
to attend the trial for as long as they are needed, accom—
modation has to be arranged for them., The same applies to
expert witnesses who sometimes have to be flown in from
overseas.47 Tn South Africa these trisls sre sometimes held
in remote areas, far from the dumiciles of the accused. In
such a case counsel, 1f the accused is privileged to have
one, is forced to leave his office for weeks or months on
end. His travelling and hotel costs have to be paid. Friends
and relatives of the accused have to travel from far to at-
tend the proceedings, at much cost and physical sacrifice.

The accused, on the other hand, are generally Loo poox
to afford the enormous costs of engaging counsel. In South

46 Quoted by L J Peter Peter's Quotstions (1979) 461,

47 TFor example, in the Lrial of the Peace Committee (Frie-
dengkomitee) in Disseldorf, West Germany in 195%/1960,
the defence presented 50 expert witnesses from all over
the world to rebut the charge that the Peace Committee
was B communist front. See H Hannover ‘'Verteidigung als
Menschenrecht' 4n 3, It ernatlonales Russel-Tribungl -

Zur Situstion der Menschenrechte in der Bundesrepublik
Deutachland IV (1979) 25,
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Africe most of the political accused are achoolchildren,
atudents, labourers clerics. In Germany, too, the
political accused are msinly from the underprivileged

groups. '
6 Legal Aid
a Germany

In Germany state security trials take place befare
the State Court of Appeal. An accused who is charged
before this court has.a right to mandatory legal re-

L1 ) presentaticn.[’s

Over the past few years, howev’er, considerable
controversy has developed around the question of man-~
datory defences where the sccused is charged with a
politically motivated crime. This needs to be explained:

- " In practice, even where counsel has been retained
1 privately with the eid of funds raised by the accused’s i
. political sympathisers, the courts srill appoint counsel ' B
against the wishes of the accused to act side by side :

with the accused's own counsel,?9 The reason for this is
that the accused tend to sabotage the trial by disen~
gaglng their counsel in the course of the court proceedings.

Wher this happens, judges have to close the trisl and
appoint counsel to defend the accused. But since security '

1 trials are compiex, the newly assigned counsel might
need seversl months before the trial is re-opened from the |
> atart again. All thia costs time and money.

Thus, to prevent a complete coilapse of the trial 1
the courts assign mandatory counsel who, should the ;
accused drop his counsel, will be sble to continue with
the defence without the proceedings being dnterrupted,

48 § 140 of the StrafprozeBordaung.

2 49 8ee, generally, M Kinzel Erfahrungen einea Zwangs- N
N verteidigers (1981) 9/10 Strafverteldiger 464-466, |
1
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The primary purpose for the sssignment of such counsel is,

therefore, to encure that “he proceedings go on. It is
precisely this peint which has given rise to critiecism. ]

One attorney who was assigned Lo act alongside the
private counsel in the Baader-Meinhof trials points out

that the circumstances in such trials are such that it is
absolutely impossible for assigned counsel to continue N
with the defence when the accused discharges counsel midway
through the trial.30 The first reason is that the accused

5 simply does not have confidence in someone who has been

. assigned to defend him against his wishes. The Republican
Lawyers Association (Republiikanischer Anvaltsverein)s? -

a group of wadical lawyers who inter alias eriticize the

traditional Ber Association for its ilnsgensitivity to some (o
socio-political issues - rightly points out that no re-
ciprocal feeling of trust can-develop as long as the

accused 1s suspicious of his lwyer.s2 e

The second reasson is that mandatory counsel rarely
. knows what the defence strategy for the trial is since,
A in practice, genuine confidential consultations between

= . the accused and his counsel cannot take place in the ©

R presence of mandstory counsel who has been forced onto @
TR the accused.3? For mandatory counsel the whole situation |
is very unpleasant and one cen understand vhy attorneys

(,(; J are not eager to be assigned In such cases. i

§
N There is widespread agreement as to the need to remedy |
%‘;“ this intolerable practice.4 One interesting suggestion !

v that has been made is that the presiding judge should

50 1Ibid. H .
51 Founded an 11 February 1979.

n 52 See, generally, H Hannover ‘'Strafverteldigung in der
Vertrauenskrise' in Hanvover MNoltfort and Mauz (eds)

., op elt 7-23, . :
. 53 Kinzel op cit 465, ;
54 RieB op cit 463 especially note 32, . |
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afford the accused an opportunity to chose at least two counsel
to defend him at.che cost of the State vhere the trial is
complex.348 The need for the appointment of mandatory
counsel would thus be obviated since it is unlikely that
all defence counsel would be simultaneously relieved of
their mandates during the trial,54D There is, however, no
chance that this proposai will be adopted given the fact
that the conservatives in Parlisment favour a hard line
egainst persons charged with state-endangering offences.
A more realistic alternative would be to assign mandatory
counsel only where the accused agrees that he acts side
by side with his own counsei’4€ or only where the accused
fails to engage new counsel within a reasonable time after
disengaging"'his previous counsel, 3

The requirement that convicted indigent persons, tod,
pay back the huge costa of the proceedings and the inter-
pretation expenses3® has, in the past, resulted 'in the

54a See B Haffke 'Zwangsverteidigung - notwendige Ver-
teidigung - Pflichtverteidigung' (1981) 9/10 Straf-
verteidiger 471 at 484,

54b Ibid. N

S54c RieB op cit 464,

55 1Ibid,

56 See § 645 of the Strafprozefordnung.
The long-standing German practice of requiring non-Ger-
man-speaking sccused persons to pay interprelbation costs
in criminal proceedings leading to thedr conviction has
been recently held by the European Court of Human Rights
in the case of Luedicke, Belkacem and Kog to be in
breach of Articie 6(3)(e) of the Eurcpean Convention on
Human Rights which provides that anyone who cennot speak

! or understand the language used in court, has the right
to receive the free assistance of an interpreter., The
Court held that 'the words "Eree" (gratuitement) in
Articse 6(3)(e) have dn themselves an ordinary meaning
that is clear and determinate: they denote a once and
for all exemption or exonerat-.on from liability to pay
interpretstion expenses and not a conditional remission,
temporary exemption or suspension’. Judgement of 28

*  November 1978 Yearbook uf the European Convention on
Human Rights (T978) 630 st 634 (Summary of the Judge~

ment).
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families of politilcally persecuted persons being subjected
to bitter financial distress for years'.57 Although the
State Treasury has occasionally granted individwal persens
partial remission of the costs. it is also known to have
insisted mercilessly on the repayment of the full costs of
the proceedings regardless of the individusl's economic
and social circumstances. The Treasury's inflexibility in
such cases has been criticized 2s a form of extra-judicial
political disciplining of unrepentant opponents of the
prevailing political order,?8

b Scuth Africe

In practice, state legal aid 1s not available to persons
charged with political offences. One reason is that political
trials in South Africa are often capital trlals for which
\pro—-Deo advocates are assigned to defend the indigent ac~
cused where he is not able to instruct counsel of his
choice. In capital cases legal aid can be granted only if
e8n attorney is instructed to assist pro-Deo counsel, but
here again, only if the Director of Legal Aid agrees to
his appointment.59 This exception, however, exists only on
paper for in practice pro-Deo advocates are never assisted
by attorneys no matter how complicated the case,

Raymond Tucker, a well-known Johannesburg civil-rights
attorney, told the authorS0 that another reason is that ac—
cused 4in political trials reject pro-Deo counsel, whom they
regard as representatives of the State. They prefer to be
represented by experts. Indeed, most of the political trials
are defended by skilled senior counsel, These trials are

57 W Amman (ed) Referate der 1.-15, Arbeitstagung des er-
weiterten Initistiveausschusses fir die Amnestie und

der Verteidiper in politischen Strafsachen, Heidel~
berp 1957 (manvscripts) 15, Tagung 24,

58 See A von Brilnneck Politische Justiz gepen Kommunist
in der Bundesrepublik Deubschland 1949-1068 (1978) 29

59 Guide para 12.1(a).

60 TInterview in January 1984,
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on politically active Black lawyers in the 196Us very few
Black lawyers have been prepared to accept briefs in poli-
tical cases; this despite the fact that only a tiny per-
centage of the Black lawyers have been engaged in extra-
professional political activities. Their general argument
is that they fear hi-rassment by the security police. Does
this mean tbat White lawyers who have been involved in
political trials all along have nothing to fear? Raymond
Tucker's reply to this question was that there ought to be
no fear if a lawyer conducts the case in a truly professional
menner and to the limits of his professional abilities.

It would, however, be unfair to make the unqualified
assertion that the present second generation of Black
lawyers are indifferent to the legal plight of political
offenders, most of whom are Black. First, it ought not to
be overlooked that most Black lawyers, like mos: of the
other Blacks who have professions, have gone through enor-
mous social, economic and political hardships to obtain
their educaticn. Most of them want to reap the economic
fruits of their professional expertise and the social
prestige that goes with it, This tends to lead to a politi-
cal conservatism and a disinclination to grapple with the
harsh politicai realities of the day. Second, as pointed
out earlier in this study, the mejority of the Black lawyers
in South Africa occupy their premises on a very flimsy le-
gal basis, They have no security of tenure. The. facg thag
their permits to practilse in urban areas can be cancelled
at any time is perhaps one reason why they shun invelvement
in the legal defence of enemies of the State, Third, Black
lawyers who, for some or other reason, fe!l into disfavour
with the Government do not have the guarantee that their
respective Law Societies will speak up for them. The past
record of the attorneys’ profession has not been encoura-
ging when it comes to the question of intervening boldly
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on behalf of Black colleagues who have fallen victim to

arbitrary executive action.

More recently, however, a growing - though still
very small - number of Black lawyers are becoming involved
in political triale. One reason for this is that with the
growing politicization of the Black population, pressure
is being bronght on Black lawyers and othar leaders in the
Black community to show more concern for the political
problems of the Black people, Another reason is that with
the increasing interest shown by civil-rights organizations
abroad, for the human rights cause in South Africa, Black
lawyers are being esked more and more by their colleagues
from abroad what they - who deal with the mechanics of the
law - are doing to enhance the cause of the Black population,

(i) The Funding of Political Trials

With the banning of the South African Defence and Aid
Fund in 1966 the principle source for providing pselitical
accused with skilled, privately retained defence counsel
was sealed off. In 1971 the Dean of Johannesburg was prose-
cuted under the Terrorism Act with, inter alis, providing
funds for the legal defence of political offenders, The
basis of the charge was that the Dean's action was likely
to encourage potential offenders to step up their hostility
towards the State. This contention was rejected by the Court,61

As @ resylt of the Government's action local people
were reluctant to provide funds for the defence of persons
charged with political offences. Civil-rights lawyers also
feared that the stepped-up official action would dissuede
donors abroad from financing the defence of indigent politi-
cal offenders, This has not happened.

61 S v ffrench Beytagh 1972 (3) 84 430.
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At present most of the funds for political trials
come from abroad. The Lawyers' Committee for Civil Rights
in Washington, USA, is a major source. Various lawyers
and law firms in Great Britain, as well as charitable
arganizations in Europe also provide funds, The defunct
International University Exchange Fund (IUEF) was another
source. Mr Tucker told the author that without the funds
from abroad very few accused persons in the political
trials would have been in & position to instruct counsel
of their choice.

(ii) Lepal Aid Provided by the Soukh African Council
of _Churches®?

The South African Council of Churches (hereafter SACC)
plays a major voluntary role in the financing of the defence
of politicel offenders., The SACC's legal aid scheme is
administered under the auspices of a daughter body, the
Dependants' Conference (! aceafter DC).

The DC has regional offices in the Transvaal, the Cape
Province, Natal and in Namibia. Each of these offices is
staffed by one or two field-workers who visit the families
of banned persons, political detainees, and politiual
prisoners. The aim of these visits is to provide material
reiief for the deprived families, or where s family member
is awaiting trial, to arrange for legal assistance.

The DC provides legal assistance only in political
cases. The concept 'political' is defined widely and embrac
other legal actions arising out of raclal victimization, For
example, the DC has funded legal actions (a) against the
authorities for withholding the school examination numbers
of Bleck scholars who protested against their inferior

62 Informatlon on the SAGC's legal ald work was obtained
from Anne Hughes of the SACC.
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educatinn and (b) against the Minister of Police for
damages arising from the medical neglect of persous
detained under the state security lave. Alse, the DC has
provided legsl counsel to political prisoners on Robin
Island, who were charged with violating prison rules.

The procedure for the granting of legal assistance
is as follows: A family member or friend of the political
detainee goes to the DC's regional office to lodge an
applicat:i:on for legel assistance. The application is then
forwarded for considerstion to the Gemeral Secretary of
the SACC in Johannesburg, Bishop Desmond Tutu, supported
by information, documents and legal opinion on the case
obtained by the Regional Director. Should the application
be approved, legal counsel is engaged and paid out of the
SACC's Asingeni Relief Fund (the name meaning 'we don't
go in'), or out of the Legal Costs Trust Fund. Over 90
per cent of the funds are donated by organizations abroad.

As far as possible, the DC refers thte applicants to
attorneys of their choice, Most of the attorneys in the
Transvaal and the Cepe Province know about the service, and
have agreed to & scale of fees which ensures that the DC's
limited funds are stretched further than might otherwise
be the cabe. Attorneys and edvocates assisting the accused
remain in contact with the DC coffices and continually re-
port back on the progress of the proceedings.

Because of the DC's limited funds all applicants for
legal aid are asked to contribute a nominal sum, no matter
how smell, towards the legal costs, The willing response

'has been very heartwarming'.

Besides financing legel representation, the DC helps
people to locate the whereabouts of detained relatives or
friends and arranges that Lhey be brought clean clothing
and Eood. When political trials are held in distant areas,
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the DC arrenges for the transport and accommodation of
indigent family members attending the trials, Also

in pursuance of lts policy of preserving the unity of
the family, the DC encourages relatives to visit politi~
cal prisoners on Robin Island, Transport to, and accom-
modation in cape Town are arrenged for those who are
unable to afford the trip.

All in all, the BC has brought much legal and material
relief to the affected persons., Attorneys and advocates
working under the scheme can boast & high success record.
Their intervention on hehalf of convicted persons has in
many cases resulted in lighter penalties being imposed.

(iii) The Report of the Bloff Commigsion

The Report®3 of the Eloff Commission which was ap-
pointed by the Government to look into the activities of
the SACC was critical of the political motives underlying
the SACC's legal aid scheme. Although the Commission found
that the provision of legal aid for the accused and of suc-
cour for the dependants is praiseworthy, it criticized the
fact that the aid is nat extended te persons charged with
non-political offences.64 The Commission made the unqualified
eriticism that 'the political offender is as much a8 crim-
inal as the robber or the murderer'.53 With respect, this
undifferentiated equation is unfortunate. Admittedly, from
a technical point of view a politicel offender is as much
8 criminal as the robber, One could even go further and say
that the politicel cffender is as much a criminal as the
traffic offender. This letter comparison shows the extent
to which one could go if one looks aL the matter purely
from a technical poink of view.

63 RP 74/1983.
64 Ibid para 6.5 at 178.
65 Ibid.
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The Commission's criticism of the SACC's bilas towards
political offenders is unfair. The Commission overlooked
the fact that in practice the Legal Aid Board is loathe
to give legal aid to persons charged with politiecal of~
fences.

Indeed, it 4s hard to avoid the conclusion that the
Commission's findings in regard co the points mentioned
above were calculated to harmonize with the Government's
view that there sre no political trials in South Africa
and that all convicted persons are ordinary criminals.

The Commission asserted that the SACC, by boasting a
high success record of counsel engaged by it, was assuring
'would be terrorists' that 'if they happened to be caught
the SACC would throw in its financial weight to save them
from conviction',66 This same argument was raised in Par-
liament in 1978 by the then Minister of Justice, Mr J T
Kruger.57 As stated before, this argument has been rejected
by the Appellate Division. It is surprising that, although
the Commission heard evidence that 'political cases often
presented special difficulties calling for the employment
of skilled counse1'53, it neverthecess went on to imply,
as Mr Kruger did in 1978, that privately retained counsel
are unnecessary as the State does provide pro-Deg counsel.89
Quite apart from the fact thal 4n practice senior counsel
are rarely appointed to act pro Deo, even where the sccused
faces the death penalty, the Commission overlooked the fact
that the accused reject pro-Deo counsel whom they regard as
representatives of the State,

66 Ibid,

67 See House of Assembly Debapes col 6849 (12 May 1978),
68 Pare 15.4.2 at 288,

69 Ibid at 289,
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The Commission examined the SACC's fund raising in
the light of the Fund Raising Act, 107 of 1978. This Act
exempts religious bodies which promote 'religious work'
from the obligation te obtain the permission of the
Director of Fund Raluing to collect contribu.:ion.’® As
the SACC regards its legal aid work as religious work it
has not taken any steps to obtain the Director's per-
mission, The Commission recommended inter alis that, to
ensure that the SACC does not fall within the rubric of the
exemption clause, the Act be amended so as to substitute

the word 'spiritual' for the word 'religious'.’l The
proposed narrowing of the concept 'religious' is clearly
designed to put a stop to the SACC's legal afd scheme. The
interpretation of the concept 'spiritual', however, will be
left to the courts.

Conclusion

It is likely that the Government will implement the
recommendations of the Eloff Commission, but it is un-
likely that it will do so soon. The reason is that the
¢ -ernment clearly underestimated the concern which the
Eloff Commission has evoked in Europe and in the USA; and
this at a time when the South African Government is making
renewed efforts to improve its image abroad.

But the uncerteinty surrounding the future of the
SACC's legal aid scheme remains. Such are the hazards to
which privately-run, charitable legal aid schemes are ex-
posed. Their existence depends not only on the financidl
vicissitudes of their patrons, bul aslso, es in the case of
the SACC, on the political temperament of the government of
the day. This, however, should not derogate from the fact
that the responsibility of ensuring that all citizens have
effective access to Lhe courts, rests with the State. This
duty should not be left tu.privnte organizations,
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22 LBGAL ASSISTANCE IN ADMINISTRATIVE PROCEEDINGS

1 Introdugtion

In proportion to its population, South Africa has one
aof the'most extensive and the most involved network of state
administrative |||achil|er.y in the western vorld.! The bulk of
the administrative apparstus hes been erected Lo implement
the Government's vace pelicies. To ensure thelr rapid and
unimpaired implementation, the legislature iss exempted a
sizeable measure of administrative acts and decisions from
Judicial review while simultaneously investing the ad-
ministrative organs with wide discretionary powers previously

held only by judges.

The discretionary justice dispensed by administration
officials affects chiefly the poor - Lhe Black populastion.
Their exclusion Efrom Parlismenl renders them particularly
vulpnerable to the manner in which the race laws are imple-
mented., Take for example the laws governing race classifica-
tion, place of residence and the movement of Africans. These
laws are implemented with s measure of brutality that the
western world hes rarely witnessed sinte Lhe Second Worla-
War. Kinghorn rightly points oul:

I£ those who are most dircetiy affectel by Lhe
system of apartheld and in partflcular by the
administrative bodles scl up to enforce Lhe
gystam were direclly represented in the cenlral
legistature, political control of sveh bodies,

‘ even agsuming that they conlinue Lo exlsh, would
be different, It also wcems obvious Lhal if those
who are mosl dlrectly affected by Lhe system of
aparthedd were directiy represented on the various
administrative bodies, thoesc bodics would exercise
their powers in different ways,

1 M Wiechers Adminisiraliefrog (1973) 18-19,
2 C Kinghorn ‘Apartheid and Administrative Bodies' in
P Randall {ed) [Luw, Jusbtice and Soelety (1972) 65 at 75.
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A person agpriecved by an administrative act or raling
may, however, have recourse to an ordinary court where,
for example, judicial raview is not expressly or impliedly
excluded by the enabling statute, or on the common law
ground that the authority has committed a recognizable
irregularity in the proceed‘lngs.3 In practice, however,
most of the persomns aggrieved by administrative decisions
do not turn to the courts for help. This is because most of
the affected persons ere ignorant of their rights. Secondly,
most of them are too poor to afford legal assistance. The
third reason has to do with the fact that a considerable
amount of administretive functilons are performed by mag-
jstrates who are themselves judicial officers. In the rural
areas, for example, the magistrate is the local represen-
tative of many State departments. Most of the Black people
do not know that magistrates also function as administrative
officers, The traditional image of the megistrate in the
minds of Black people is that of someone who embodies the
law and authority., Consequently persons who are aggrieved by
the magistrates’ administrative decisions back out in the
belief that magisterial acts always have judicial finality.

Indeed, where the courts cannot control the administra-
tion, eilther because Pariiament wills it that way or because
the courts themselves remain inaccessible for the poor, Lhe
administration sooner or later becomes corrupt. And where,
as is the cese in South Africa, the victims of edministrative
action have no Parliamentary representative Lo whom they can
turn for help, corruption within the administration becomes
endemic, Today Black persons in South Africa are finding it
incressingly hard to asserl the few rights they have without
first gressing the palms of administration officials. In the
Transvaal, for example, the notion of 'tsjo-tsjo' (an omni-
bus colloquial term for 'bribe money’) is a household word

3 Shidiack vy Union Goversmsnl 1912 AD 642 at 651-2,
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amongst township Blacks. Families often have to starve
for months in order Lo raise money necessary to 'buy'
a driver's licence or to secure some other indispensible

official sanction,

The effect of such practices is that both Government
and citizen lose respect for each other. In short, the
nation is deprived of s sense of democracy. This is the
last thing South Africa can afford,

The Founding Fathers of the West German State were well
aware of the dangers of the uncontrolled executive state.
Accordingly, article 19(4) of the Basic Law states clearly
that 'recourses to a court must be open tc anybody whose
rights have been infringed by the act of a public authority'.
Every effort is made to give this postwlate practical mean-
ing. Thus judicial review applies even to 'a decision by &

school authority that a pupil must repeat a year, or a deci-
sion by the examining board of a university thet a candidate

tional postulate becomes meaningful also to the poor, legal
aid is available to an indigent aggrieved and also to in-

I
!
§
!
has failed an examination'.4 To easure that the constitu- i
i
i
b
digent parties in interest,d ¥

The obligation to provide victims of erbitrary administra- =
tive action with quick, inexy.wsive and easily accessible
remedies should become a major concern of the South African
Government. The first practical step to be teken in solving
this need should be along preventive Jines, This means that
legal representation should be provided already at the time |
of the individual's initial confrontation with the administra-
tive machinery. In the light of these considerations I shall
examine the current posilion regarding legel representation
in administracive proceedings.

4 H Kbtz and N Horn Germen Private and Commercial Law v
(1982) 42,

5 BSee ¢5 supra.
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2 The Right ko Legal Representation in Administrative
Proceedings

In South Africa no right exists to legal representation
in qucsi-judicial administrati-e proceedings except where
it iy conferred by statute.8 Ln Dabner v South African Rall-
ways_and Harbours?, Innes CJheld: 'No Roman-Duvch authority
was quoted as establishing the right of legal represenkation

before tribunels other than courts of law, and I know of
none.'8 This precedent which was set by the Appellate Di-
vision in 1920 has since been followed in g number of cases.®
. Although the Dabner philosephy was once agsin underscored in
the recsnt case of Smith y Beleggende Outoriteir van Komw
mandement Noord-Tramsveal van die Suid Afrikaanse MWeermaglO,
in his judgement Cilllers AJ suggested that even when a right
to legal representation cannot be inferred from the statute,
i. amight not he inappropriate to consider sllowing legal re—
presentation in view of the nature of the charge,ll

6 Examples of statutes which confer this right are: sll(5)(a)
of the Population Registration Act 30 of 1950; s36(3)(a)
of the Publications Act 42 of 1974, as amended by Act 44
of 1279; s845(c) of the Water Act 54 of 1956 as amended by
Act B4 of 1980; 883(12) of the Tncome Tax Act 58 of 1962
us emended by Act 96 of 1981; 415(1) of the Arbirration
Act 42 of 1965; ss3415(6) and 418(1)(c) of the Companies
Act 61 of 1973 as amended by Act 84 of 1980. Under the
Prisons Act 8 of 1959 as amended by Act 43 of 1981 & right
to counsel for trial procedures held at prisons is con-
ferred by s58(2). Prison regulations have, hovever, madu
serious inrosds into this right. See s123(2)(f) of Prison
Servire Regulatlons as zmended by Government Notice R 350
Government Gazette No 6860 of 18 Februery 1980, For ciikd~
cism see (1980) 48 Apnusl Survey of South African Law 519,
1920 AD 583.

1bid st 598.

See Mandblakayigse Ngcobo v Chief Native Commigsjoner for
Natal 1936 NPD 94; Director of Education v Lekhetoa
194971 sa 183 (T); Balomenos v Jockey Club of South Africs
1959 (4) SA 381(W) 390; Bell v Van Rensburpg NO 1971 3

SA 693 (C) and Williamson y ielleux 1978 2 S4 348 (T).

10 1980 (3) SA 519 (T).
11 Ibid at 526.
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It is submitted that the right to legal representation
should be afforded not only to a person who is facing grave,
administrative disciplinary chsrges, but also to a person
desirous of exercising his rights or privileges affirmative-
1y but who is unable to do so personally because of lack of
skill., The followlng distinction which Wiechers draws be-
tween someone facing a charge and someone applying for a
licence, cannot be endorsed:

In most cases of quasi~judicial proceedings (in the

sense used to describe the term) the quasi-judictal

action is executed at tte instance of the subject,
therefore the workings of the rules of natural

justice may sometimes be curtailed where circum-

stances clearly demand it, Nobody Fforces one to

apply for a trade lic.ace; if in certain cuses the

law wants to exclude legal representation by impli-

cation or expressly, it cannot be alleged that the

applicant has been treated unfeirly. In the case of
disciplinary measures it is altogether different:

here the official is unwillingly confronted with a

charge, the effect of which can be ext:remely_grave.12

First, administrative orgens are not only policing
agencies, but also agencies which enable the subjeet to real-
ize his rights and privileges. Similarly, a lawyer is engaged
not only to defend the vital interests of his client, but
also to help give concrete effect to his client's rights un-
der the law, Where the subject is ‘unable to present hia de~
mands eloquently and forcefully enough, no reason exists why
he should not use a leéal representative to do so; particular-
1y if the matter is of vital importance to the subject, for
example, if 1t concerns an application for a hawker’s licence
the refusal of which would seriously affect the applicant's

'means of livelihood.

" Cp cit 155 {own tranglatiou).
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Professor Wiechers, however, correctly peints out

. that, when deciding on'whether legal representation i
& i should be allowed or not, the essential question to ask

i is whether the person has an opportunity to put his
case properly, taking into account the nature and the -
extent of the proceedings and the possible effects on i
the rights and privileges of the person.”" r‘

N Under English and Commonweaslth law there appears to
be general agreement that a person who is entitled to
appear in person at an oral hearing also has a right to
be represented by counsel of his cholce.}?b There is, how-

! ever, some controversy around the question of whether
o lawyers should be invelved mere, less or at all in pro- R
@ ceedings before administrative tribunale 'he core of the
* argument agailnst lawyer participation [+ tuat the pre-~
. sence of counsel has the effect of increasing the lewgth
and the formality of the hearing and the likelihood of
subsequeat judicial proceedings. 12¢ yien their technical
and legalistic approach lawyers .re seen to rob tribunals
of those qualities which they are supposed to display,
namely speed, informality, inexpensiveness and expertise.
It has also been argued that where discretion is an im-
portant element a legalistic approach is likely to hinder
the operation of discretion to the disadvantage of the
. claimant.l2¢

As to the virtues of legal representation Flick points

} out:

Counsel can inter alia, act as & deterrent to the 1
summary dismissal.of a party's case; bridge possible [
hostilities betwedn the party and tribunal members; l L

| !
i
|

i2a Op eit 221,

| 12b See GA Flick Natural Justice (1979) 144,
12c 54 de Smith Judicial Review of Administrative Action 3ed(1973)187, |

12d  RM Titmuss 'Welfare "Rights", Law and Discretion' (1971) : g

B 42 Political Quarterly 113-132.
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clear up vagaries and inconsistencies in testimony;
and can focus the attention of tribupal members on
elements of a party's claim. Moreover, it is feir
to obperve that s lawyer has a rather unique whility
to interpret relevant statutory provisions and to
ensure consistency in adminlstrative decisionmaking
by marshalling whatever prior decisions of the tri~-
bunel or the courts serve as & guide to the exercise
of administrative discretions, The ability of a
lawyer to delineate what may otherwlse be a cumplex
legal and factual issue and his role in acting as a
check upon the administrative process should never
be underestimated.

& The criticism against the need for lawyers in proceedings
| before tribunals has, however, not been sble to prevail,
ey The predominant view is that lewyers have some role to

play.“f In England, the tendency has been to expand ra-
ther than Lo restrict the right to counsel.l28 Although

. under English law there is no general provision conferring
N a statutory right to legal representation before tribunals,
it is only in the casse of tribunals appointed to investi-

¢ gate complaints against practitioners under the National

- Health Service that lawyers are positively prohibited. |
The reason put forward by the Council of Tribumals is
that there is a ‘strong likelihood that if legal repre=~
0" sentation were permitted it would be the practitioners
who would avail themselves of it, so thar complainants
would be deterred from coming forward!.iZh

‘ The Royal Commission on Legal Services recommended 1
that ‘every applicant before any tribunal should be able [
. to present his case in person or to obtain representation.l2i i

In the United States, sectlon 6(a) of Lhe Fedaral
Administrative Procedure Acht provides:

o A person compelled Lo appear in person before
an agency or representabive thereof is entitled

12e Op cit 144,
12f Smith and Bailey op cit 569,
12g de Smith op cit 188,

12h Cited by FJ Garner and BL Jones Garner's Administrative
o Lew 6ed (1985) 239,

1214 Op cik para 15.11.




428c

to be accompanied; represented, and advised by
counsel or, if peérmitted by the agency, by other
qualified representaltive. A party is entitled

. to appear in person ar by or with counsel or other
p duly qualified representative in an agency pro-

. ceeding.

Some Stete legislatures even impose an obligation
on administrative organs to inform the party of its

right to counsel.l2X Professor Schwartz pnints out,
however, that in certain matters the maximum fees

chargeable by attoraeys are so small that in practice
't e virtwally impossible to obtain an attorney',121

u Also, the courts have refused to extend the Gideon v
r Wainwright principle to indigents in edministrative

proceedings,12m

This hrief excursion into the legal practice in
England and the United States suggests that in both ©
those jurisdictions legal representation has become i
| an integral feature of the administrative law culture,
N It is submitted that, for ass long as administrative

procedures are nokt simplified to the extent that the
subject can present his case properly himself, and for

as long as the adjudicating instences are not made to

“ play a more active role in quasi-judicial hearings, the
PERE need for legal representation will not diminish. The
desirability of simplified procedures should not ob-
scure the need to safeguard the procedursl rights of
the subject. As Botha JA held in Turner v Jockey Glub
of South Africa: :

127 5 USC §855(b). Sece slso Goldberg v Kelly 397 US
254 (1970).

12k See Flick op clt 155,
121 B Schwartz Administrevive Law 2ed (1983) 468,
» 12m Ibid. See at 207 and 366 above. !
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Having regard to the fact that the person charged

is not entitled to legal representation, and that

ne prosecutor appears Lo present the evidence...,

a board conducting an inquiry should, therefore,

in my view, particularly where, as here, the evi-

dence consists of written statements, take an
active part in the proceedings in its quest of
the truth, and not assume a mere passive role by
limiting itgelf to an adjudicatiaon on the evidence

presented, 4"

It is, however, rather disconcerting that South
African legal literature has devoted relatively scant
attention to the issue of legal representation in the
administrative process. It is submitted that, except
in matters affecting political detainees, discourses
on this question have been too academic, This is un-
fortunate given the wide discretionary powers vested
with administrative officials with regard to matters
affecting the huge racially oppressed section of the

population in particular.

In recent years public interest lawyers representing
aggrieved Black claimants have won test cases with far-
reaching socio-political effects against Black Admini-
stration Boards. In these ceses the intervention by law-
yers and the subsequent jJudicislization of an essentially
administrative matter helped to stay executive high-
handedness and, what is more, helped Lo focus inter~
nutional attention on one o the evil aspects of Apart-
held.

12n 1974(3) SA 633(4) at 652-3.
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3 Legal Aid .

The official policy concerning Lthe granting of legal
aid to poor persons involved in administrative proceedings
is vague. The Guide states that legal aid is given 'in all
cases where the assistance of a legal practitioner is normally
required' .13 It follows,therefore, that in all deserving
cases where the right to legal representation is conferred
by statute, or where it cen be inferred form an interpre-
tation of the statute, }egal aid should be given. According
to the Legal Aid Board's annual reports, applicants for legal
aid in quesi-judicial maltters are sgldom referred to at-—
torneys. For the period 1977-78 to 1980-81 an average of
4,5 per cenl of the applicants were referred to attorpeys.
For the period 1983-84 only 2,36 per cent were referred

. o
to attorneys. According to the Board's reports most GOf

ne cases 'are resolved by medistion of the Board's re-

presentatives or are referved to other institutions,’
Again, it is difficult to tell from this whether the
person did in fact receive help. The progressive in-
crease in refusals, together with the sharp decline in
the cases being referred to attorneys, has led to the
conjecture that legal aid for quasi-judicial matters
will eventually fall away.ld

The suggestion that legal representation before adminis-
trative tribunals lies outside the purview of the legal aid
scheme and that instead law atudents should represent indi-
gent persons before such tribunalslS, is, with respect, unfor- i
tunate. Implicit in Lhis argument is the suggestion that ad-
‘ministrative proceedings are not that cruciel. It is often
forgotten that some of Lhe worst soclal injustices obtaining
in South Africa today are in a large measure the product of

13 Para 11.1.
14 See McQuoid-Mason op cit 113.

15 See Editorial 1976 De Rebus Procuratoriis 108 (cited
by McQuoid-Mason op cit 180).
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the discretionary justice dispensed at administrative level,
The need for legal protection here is obscured by the fact
that much of the actusl, personal suffering takes place
far from the public eye ~ in squatter camps, in mental
asylums, in reformateries, on prison farms and in the
desolate homelanda, Corder rightly points out that

the results of an administrative hearing can

often be as dispstrous for a person's rights

and freedom or vorse than, the result of a

court hearing, and, if a party 3s allowed

legal assistance there, thgn he should be
allowed it in a tribumal.l

Indeed, the socio-legal implications of the administra-
tive process in South Africa are too far-reaching to be of
no concern to the legal profession. Lawyers have an important
role Lo play in taying bare the workings of the administra-
tion and their social effects, Any goveraument which prufesses
t) be democratic has a fundamental interest in ensuriug that
its administration remains trensparent and that the executive
does not become a 'state within a state'. Therefore, it is
absolutely necessary that administrative melpractices are not
concealed from public scrutiny merely because the aggrieved
persons lack the means of exposing official excesses before
independant judicisl forums. Hence, the legal profession’s
role in the administrative sector must be increased, not re-
duced. The public should make more use of the lawyers, hot
less. Undoubtedly, law students have an important role to
play, too. They can educate underprivileged persons on their
pubiic rights end obligations, write letters or £ill in forms
on behalf of those who cannot do so themselvesl7, and they
can initiste legal proceedings where necessary. But the

16 H Corder 'The Content of the Audi Alteram Partem Rule
in South Africa' (1980) 43 IHRHR 156 at 177.

17 ©€f McQuoid-Mason op c¢it 180,
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responsibility of representing the indigent client before
an adminigtrative tribunal must remain with qualified
ilawyers. The ples here is for a full recognition of the
need for a State-funded legal aid scheme for poor persena
involved in legal disputes with public authorities, This
responsibility should not he de egated to law students.
Care should be taken that the paternslistic, charitable
legael aild sttitude is not rejnvenated.

In reply to the questior 'should legal aid be available
to persons engaged in proceedings before all administrative
tribunals?' 63,33 per cent of the attorreys gsurveyed said
‘yes' as opposed to 20 per cent of the advocates., The huge
discrepancy here is inexplicable, Perhaps the reason is that,
as opposed to advocates, atterneys have, within the ordinary

scope of thedr work, & higher incidence of contact with ad-
N ministrative authorities and are therefore in & better po~
: sition to gauge the need for legal aid there.

s HRitherto the discussion has focussed more on legal re-

b presentation and legal aid as a partial prophylaxis against
administrative excegses, Legal aid should also serve as &

K useful medium for bringing the socially deprived within the

i protective arw of the administration. Take, for example, the
situation regarding Black juvenile offenders ~ an issue

v which Professor Frances Bosmen, g former Juvenile Court
prosecutor, raised with the Hoexter Commission inquiring in-
to the functioning of the courts, 18 Many Black childrer who
are arrested for committing childish pranks are brought be-
fore the Juvenile Gourt on criminel charges. They are usually
convicied, sentenced to recelve s whipping and are then left
- to their own devices again. In practice, court proceedings
are ofven started without the presence of parents as is re-
quired by law, About 90 per cent of the children are without
b legal representation. Consequently, some plead guilty te

18 See Sunday Express 9 November 1980.
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assault where they have amcted in self defence and should
enter a ples of not guilty. In the recent case of S v M9,
Didcott J commented criticelly on this practice:

Accused persons sometimes plead guilty to
charges, experience shows, without under~

o, standing fully what these encompass. The
° danger of doing s¢ is 90 obviocus in &

. society like ours, which sees many who are
’ illiterate and unsophisticated coming be-

fore the courts with no legal assistance.
The danger 1s greeter still, it goes with-
. out saying, when such a one is a young child
“ with a limited grasp of the proceedings,20

Lo The intervention by legal ald attorneys here could ensure
that the children are remitted to the Children's Court where
a they can be assigned social therapists instead of being tried
and branded as criminals - a stigma which, after all, could
o~ disqualify them from obtaininy legal aid should they need it
- in the future.2!

a Legal Aid to Persons Apprieved by Administrative
P Decisions
Yo w Obviously, no legal aid is available where the edministra-
N tive decision is not judicially reviewable., But is legal aid
N available where the matter is judiclally reviewable? i

Again, the Legal Aid Board's policy here is nebulous. The
. Gulde stipulates the criteria for the granting of legal aid : .

in civil and criminal appeals, but mentions nothing about le- : ‘

gal aid for review at the firat instance. In the case of ; !
Scott and others v Hanekom and others??, otherwise known as
the Mbekwenil case, legal eid was denied a group of indigent,
' Biack township residents who were contesting the validity of

19 1982 (1) SA 240 (N).
20 Ibid 242, t
21 See para 10.1 of the Guide.
22 1980 (3) SA 1182 (C).
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the procedures used to establish a community council for ’
them.23 Legal aid was refused aithough all the applicants :
satisfied the means test and did in fact have a prima

facie good case, the disputed election being subsequently |
set aside by rhe Cape Supreme Court. The criteria used to P

reject the application for legal aid were not in accordance {
with the Guide, but vere extraneous to and in conflict with o
it. The Director of the Legal Ald Board did not even reply
te the attorney's protests about the refusal of aid, nor
to the attorney's request for information concerning the
h procedure for appeal to the Chairman of the Legal Aid
LRt Board.24

2

The Board's negative and demoralizing stand in the

’ Mbekweni case might not be representative of its overall
attitude. But what it does show, however, is that the grant-
ing of legal ald in review proceedings is virgin soil. Some
4 of other major issues raised by the Mbekweni case and on

- which ne clarity exists, concern, for example, the extent
of the confidentiality of the informaticn furnished by the
legal aid applicant and the extent of the Director's compe-
tence to éntertain an applicatiuvn for legal aid where it is
sent directly to him. Indeed, an urgent need exists for the
. Guide to spell out clearly the regulations governing the
granting of legal aid in this crucial sphere of public law.

b Legal Aid to Persons Contesting ‘the Validity of
Subordinate Lepislation

r A striking characteristic of the iaws affecting Black |

© persons, notably Africans, is the impetuosity with which ;

" they eare enacted. Little heed is pald to the advice of 1

experts,.and those for whom the laws are meant are not {

23 For a full discussion of this case, see A Ladley 'A Guide
ko Legal Ald? Some Tssues Arising from the Refusal of lLe-
gal Aid in the Mbekweni Community Council Case' (1982)
99 SALJ 237-254, P

24 Thid.
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consulted at all. This inevitably results in laws which

are worded unintelligibly and ambiguously and which often
reflect no regard for the basic human interests they affect.
By-laws anu ,voclamations issued under such twilight laws
are often more ill-conceived, and in their application
usually cause patently unreasoneble constraints and hard-
ships on the politicaslly emasculated and indigent Black
people. Legal “ess agalnst discriminatory and unresson-
able by-laws has the important advantage of effecting a
broad protectien of class interests - at least for the time

being.

In the questionnaires sent to practising lawyers 70 per
cent' (21) of the attorneys and 73,33 per cent (22) of the
advocates favoured the idea of legal aid being made available
to indigent persons contesting the validit of subordinate
legislation. That a v de need for legal protection exists
here, was recently highlighted by several cases in which
socially conscious lawyers made applications on behalf of
indigent persons to the courts to s~t aside local proclama-
tions on grounds of their unreasonsble application. Thus in
Xomani v Black Affairs Administration Board, Peninsula Ares?5,
the Appellate Division of the Supreme Court declured invalid
the Black Reamidential Regulations which separate married
couples where the husband, but not the wife, qualifies for
residence in an urban srea, In § v Adams; S v Werner?§ the
hppellate Division turned down applications challenging the
validity of the Gronp Areas proclamations. But the continual
publicity these cases received in the press attracted wide
public attention to the plight of persons who are displaced
and rendered home.ess by the Group Areass laws, After the
Appellate Division's unfortunate decision the State resumed
prosecution of the Bleck persons living in 'White' areas in
contravention of the proclamatlon and in whose interests the

25 1950 (4) SA 448 (A),
26 1981 (1) SA 187 (4).
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appellate actions were brought. But the public-spirited
attorneys who volunteered their services for the indigent
accused staged vigorous derences, at times challenging the
proclamations on grounds not considered in the appellate
actions. This led Lo a large number of cases being with~
drawn,

in November 1982, in the case of S v_Govender?’, the
®:ary:3al Provincial Division delivered an historic decision
in the series of Group Areas cases. In this case an Indian
woman, MNrs Gladys Govender, had been convicted by the Jo-
Azxnnusburg magistrates' ouri of unlawful accupation of
premises in a 'White' group area. The magistrate had further
ordered ihat Mrs Govender, together with all persons living
with her, ke ejected from the premises she was nccupying
illegally. un appeal, the Supreme Court, per Le Grange J,
held that so person convicted under the Group Areas Act
may be evicted without the Court first enguirling into the
circumatances relevant to the ejectment order. Examples
0f such vircumstances are 'the personal hardship which
such en order may cause and the availability of alternative
accommodatinn!?3 Ag the Department of Community Developmert
had not offered Mre Govender alternative accommodation and
because she had no alternative place to live, the magistrate
should have exercised hiy discretion to stay the eviction
order until the authorities could f£ind alternmative accommo-

dation.

The Govender cncision was subsequently confirmed by foux
judges in the unreported case of § v Cassim.29 Professor John
Dugard, who represev-ed the appellent in the latter case and
who also spearhesded the legal initlative againar the evic-
tion of persons convicted uader the Group Areas Act, rightly

27 Transvaal Provitclal Division case no A 1461/82.
28 Ibid at 5.

29 See [ifth Aunual Report: September 1982 — Sweptember 1983
of the Centre for Applied Legal Studiea (University of
the Witwatersrand Johannesburg) 7.
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commente that these decisions represent 'a triumph for co-
operation among lawyers committed to the furtherance of
justice through the legal process'.,30

-

K i In none of these cases was legal aid granted., When the
author asked some of the accused why they had not applied ’

for legal aid, they became very critical of the legal aid : . 4
scheme, referring to it as a 'waste of time' and 'useless',3i
More recently, however, the Legal Ald Board has granted

legal aid to indigent Africsns in the Western Cape con-
testing the validity of township housing regulations used

el to prevent wives of locally qualified men from living with

their husbands in urban areas,3? This la a welcome innova-
tion. But there is still considerable public misgiving as
to the Board's overall attitude to the granting of legal

5 aid in actions against public authorities. Socially committed :
O lawyers see the Board's rigidity as dis-ouraging the emer- X
gence of effective public interest litigation. It would,
- however, be short-sighted to dismiss these misgivings. The
‘ fact is that they exist, Indeed, if the Legal Aid Board is

serious about combatting its negative imasge, and if the -
Board genuinely wants to gain the confidence of the pudblic,
especially that of the Blacks who are continually victimized

by the unreasonable application of local proclamations, it
will have to show more E£lexibllity in considering sapplications
for lega. aid in 'test cases' of wide socio~political import.

30 Ibid, .

- 31 I gained first hond knowledge of the Group Areas prose-

b cutions in 1981 in my capecity as an executive member
of the Action Committee to Stop Evictions (Actstop),
the organization which arranged the legul defence for |
the accused.

32 Letter received form No¥l Robb, Director of the Athlone
4dv.ze Offlce dated June 1982.
Sev Annusl Report: October 1st 1980 - December 31st 1981
Athloue Advice Office (Under the aunspices of the Black
Sash and the 8 A Institute of Race Relations) 16,
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The Board's hitherto mechanistic approach should give way
to a more liberal approach in which the Director's con- i
siderable discretionary powers are exerciased more fully i «

in favour of the underdog.

4 An Ombudsmen: A Supplement to Legal Aid

A well known extra~judicial instrument for controlling
the administration and one whirh is being adopted in a
growing number of countries, is the institution of the om-
budsman,33 Ompudsmen or ombudsman-like institutions func-
tion in 73 countries,34

According to Rowat, the ombudsman's office can be de-~

fined as follows:

(1) The ombudsman is an independent and non-partisun P
: officer of the legislature, usually provided for
in the constitution, who supervises the adminis-
: tration;

. (2) He deals with specific complaints fram the public
TR against administrative justice and maladmlnis—
; tration, and ;

BS (3) He has the puwer to investigate, criticize and
§ publicize but not to reverse, administrative
action.

By serving as a clearinghouse for complaints, tho ombuds-
man helps to identify areas of conflict between the sudbject . ‘

33 Named after and modelled on the Swedish Justiticombudsman, \
[ established in 1809, .

34 W Gellhorn ‘'Protecting Hnman Rights in the Administralive
! State', in Forsyth and Schiller (eds) op cit 177
184-185.

35 P ¢ Rowat The Ombudsman Plan (1973) 147, In 1974 the In~
ternativnal Bar Association defined the ombudsman's office
as one created 'by the constitution or by action of the

X leglslature or parlisment and headed by an independeat

high~level public official who is responsible Lo the leg-

! islature or parlisment, who receives complaints from ag-

grieved persnrns agalnst government agencies, officials,

and employees or vho acts on his own motion, end who has |
the power to investigate, recommend currective actien,

L and isaue reports', Gellhorn .p cit 185, o
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and the stale. People gain a sense of security in knowing

that there is someone to whom to turn. Gellhorn says: e
When a complaint ¢omes to an ombudsman, however,
it is the ombudeman, not the complainant, who i
chooses vhat to consider and how to investigate
and whether to criticize the official. The com-
plainant gains, &s ageinst that loss of control,
freedom from the emotional strain and expenditures
of time and money that presenting his case tg the
courts or other vrgans would have entail ed. 3

Heedful of the ombudsman's existence, offitials tend
to be more careful in their dealings with the public. This
. improves the quality of the administration's wark. Not i
S only the public, but civil servants, too, complain to the i
’ ombudsman about their work conditions. 'Because ombudsmen,

in every land they have served, have regarded themselves
as improvers of public administration rather than primariiy
9 as gXposers of malefactors, they have on the whole ehgendered

a co-operative spirit emong officials,'37

Africa is widely endorsed by the country's gcademic and prac-
tising lnwyers,38 At the international Bar Assgociation Con-
ference on the ombudsman which was held ut Stellenbosch (S 4)
. in April 1981, many delegates spoke enthusiastically in fa-
L vour of an ombudesman in Sourh Africs. The General Council of
' . the Bar of South Africa, for example, was entirely in favour
o of such an institstion.39 The Government, however, feels

|
]
i
i
ke The need to establish an ombudsman's office in South l\
A
I
i

that an ombudsman is not necessary in South Africa. In a

36 Gellhorn op cit 185. ;
37 Ibdd, !
|
]
|

38 See G C Kachelhoffer 'Dic Ombudsman, 'n nuwe Konsti-
tusionele ontwikkeling' (2967) 30 THRHR 339 at 352;
C Ringhorn op cdt 75; M Wiechers op cit 271~272;
G N Barrie 'The Ombudsman: Governor of the Government
M (1970) 87 SALJ 224 at 238; J D Van der Vyve
' beskerming vnn menseregte in Suid-Afrike (1975'5‘“51.-
Fditional 1979 De Rebus Procuratoriis 299; H Rudolph
"The Ombudsman aad South Africa' (1982; 99 SALJ 92 at 107. .

39 See 'Letter to the Editor' from A Chaskalson The Stax
1 May 1982,
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“parliamentary debate in 1973 Nationalist members felt that

the existing chunnels of parliamentary control of adminis-

trative mction were adequate.%?

In practice, however, Parlisment has proved incapable
of protecting the citizen effectively against administra-
tive abuses. Take the sdministration of the security laws.
Many people have died whilst in police custody. Many have
complained of torture. Take the situation regarding prison
labour. Here, toc, several prisoners have died of exposure
whilst working on private farms. Many have complained of
being assauited by farmers. Take the corruption of some
administration officials whea it comes to the issuing of
houses for Black persons, residence permits, trade and
drivers' licences.

The recent establishment of the office of Advocate-
General%l to combat corruption and maladministration in
the civil service, signifies a belated recognition by
Parliament that its control of the administration ir far
from adequate, This office was create! after the so-called
'Department of Information scandal' whica invelved the mis~
appropriation of State funds by senior Government officials
and which resulted in the resignation of the then State
President, Mr B J Vorster, and Dr C P Mulder, a Cabinet
Minister.

The Advocate-General‘s usefulness to the public is under-
mined by the narrow ambit of his jurisdiction. Second, the
procedurec for lodging complaints are formal and bureau-
cratic. Third, the press is afforded only limited access to
the Advocate-General's reports.*? These drawbacks impart
to the Advocate-Ganeral's office the profile of a Covern-
ment department and not that of a citizen-orientated in-

40 See House of Assembly Debates cols 3353-3356 (23 March 3,
1973 See also Rudoiph op cit 98-100,
41 Bee Advocate-General Act 118 of 1979,
42 For eriticism of thege shortcomings, see Rudolph op
cit 101-104.
:
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stitution as it ought to be, It is therefore not sur- .
prising that between Auvgust 1979 and July 1981 only 65 i,
complaints were brought to the Advqnate—ceneral.53

It hes been recommended that the Advocate-Geuneral's .
jurisdiction be broadened, that the procedure for bringing
complaints be simplified, and that the Advocate-General
be empowered to act on hig own initiative,44

Co Indeed, 1t is the composition of the South African
Parliament itself which calls for an urgent introduction
of sn autonomous ombudsman. In a country where the majori-

e n ty of the population have no say in Parliament, where laws

i

L' : sre enacted impetuously and without regard to the interests
' of the disenfranchised, where the disenfranchised have no

' political outlet for their grievances, except but not of
the persons they pur. rt te represent, where the disenfran-

chised resort increasingly to public violence to draw of- -
o ficial attemtion to their plight, the establishment of an [
. - ombudsman's office would be a welcome imnovation, Admitted- N
B ly, the ombudsman's effectiveness is limiied by the nature

' of his office. He may investigate, crititize and publicize,
or change laws. But, as Gellhorn puts it, no one can ex-
pect him to 'expunge systematic injusties'43 in a society. b
These limitations, howevar, should not detract from the |
usefulness of the ombudsman as instrument for protecting

incivideals and the publin at large against abuses by ‘
~ government administrators. 'Ap ombudsman or similar office i

may serve not only as a link between government and the
B citizen, but may also reault in the more equitable application

43 Statistics taken from Rudolph op cit 104,
44 Ibid 107-108, i
45 Op cit 186.
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of Iaws and regulation.'46

As regards low-income citizens, the ombudsman can, i
in theory, supplement the State legal aid service in
two ways: First, he could work towards an elimination of
those problems which the poor, the ignorant and the 41-
literste generall  have with the administration such as
intolerance and impoliteness Aon the part of officials,
delay in being attended to, language problems, difficulty
with £illing in forms and practical hardships in locating
or getting to 2 particular administrarion office, These

are irritaeting problen % cannot be conceived in legal i
terms but whieh usus/ 2 to bigger and wore pain- s
ful problems with the tration. Secondly, the ombuda- (\

man could mediate on behair of a particular individual who,
say, has suffered apm injustice at the hands of an adminis-

tration official but who, for som= reason or another was
unable to obtain legal assistance.4’

i Wow all this is easier said than done. Experience in
i other countries has shown that ombudsmen 'are chiefly i
3 helpful te persons who possess n 'rights consciousness® }
infrequently found in the least advantaged elemeats of

society!.48 Gellhorn points out: 'In Sweden, for example,

e the ombudsman receives few complaints from migrant workers;
= in New Zealand, Maoris rarely seek the ombudsman’s help;

46 Editoriai 1979 De Rebus Procuratoriis 299. At the end P
. of his thorough study on the protection of humen rights y
3 in South Africa, Van der Vyver op clt 184 comes to

{o_, the conclusion: (T)he establishment of an ombudsman's

/] office should be considered seriously. A country with an

{ extensive administrative law and in which the CExecutive

J is invested with wide and fer-reaching powers, can hard- i

T 1y afford not to have one. Such s person, who should be '
above party pelitics, can keep & vigllant eye over,
amongst otheis, executive actions which in the usual run
of things are regarded as confidentiel ard which there-

J fore never come to light (own tryanslavion).
]

47 Cf Rudolph op cir 107.
48 Gellhorn op cit 186.
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in Israsel, Arabs do not venture often to the ombudsman’s
office.'49 The Black population in South Africe might
similarly not make effective use of an ombudsman. One
reason for this dis that their enforced politice., social
and legal isolation put them at a real disadvantage yis—
a-vis Whites when it comes to meking effective use of
national social services. Another reason is that after
decades of being harshly discriminated against, Blacks
have become deeply mistrustful of any official innovation

purporting to be in their interest., Parliament has deluded

b them time and again. Consequently, even when the legisla-
ture enacts an objectively beneficial measure, Blacks have
second thoughts as to its usefulness for them, 50

To avoid the ombudsman's nffice functioning to the
exclusion of those persans who are most in need of protec-
the egtablishment of this institution should be pre-

tion,
ceded and accompanied by an extensive educational campaign

in which the public, especially the poor and the uneducated.
are enlightened on everything concerning the ombudsman,
including his political aqeutrality and how to enlist his
help. Such an educational program will be expensive, but

worthwhile.
The Position in West Germany

e 5

In the Federal Republiec the notion of the ombudsman has
been uneble to take root., It .s feit that the existence of

a fully devaloped system of administrative courts mskes an

49 Ibid 186-187.

L 50 For example, in November 1980 the Department of Educa-
i tion and Training ennounced that it was to introduce
- compulsory education for Africans at the primary school
level. The scheme was tried in 201 schools with a com-
e bined enrollment of 45 000 children, In their consul-
» tations with the school committees of the affected
K schools, Department officials eancountered strong op-
position to the implementatiun of the scheme, Sece,

W

generally, 1981 Survey of Race Relations 346-347.
)@
: {
) i
|
|
i
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ombudsman superflucus. Instead, the Linder parliaments as
well as the Federal Parliament itself have decided to
widen the powers of the petition committees (Petitions-

ausgchlisse). The petition committees receive complaints
from citizens and have the right to examine official files
4 and to investigate the matter on behalf of the aggriaved.>l
In practice the petition committees are of slender benefit
to the aggrieved individual, Instead of investigating the
w0 complaints they pass them on to the administrative authori-
ties against whom the grievances are brought, Two eminent

" ¥l 'In order to portray themselves most favorably
B . (sic), the administrative bodies try to make
i each matter appear as though there was neither
F e an infringement of individual rights nor a
e threat to the public interest, In practicelly
every case, the petition committees of the
parlisments permit themselves to he satisfied
with these glossed-over administrative reports. '2

I
|
|
i
|
!
I
|
[, German judges have noted: }
|
3
i
& The Parliamentary Commisgioner for Military Affeirs r
02 (Wghrbeauftragter des Bundestages)S3 |
The Parliiamentary Commissioner acts as an ombudsman
for the armed forces. He watches over the constitutienal

N 7 51 In addition to a petition committee the Land North-Rhein

\\ Westphalia has a so~called citizens' commissioner (Biir-

- gerbeauftragte). His function is to ensure that grievances

laid before the petition committee are brought quickly
and without red-tape to the Land government for consider- i
ation. Unlike the petition committee the citizens’' com-
missioner has the power to by-pass the Land goverament
and take up the matter directly with the administrative i
organ against which rhe complaint lies, Should he, how-
ever, fail to secure relief for the cltizen, the matter
| is once again brought before the petition committee.

I
i
32 © Sender and T Strecker 'Access to Justice in the Fede- !
t
|

ral Republic of Germany' in M Cappelletti and B Garth
(eds) op cit 527 at 575,
53 This office was established in 1957 by an Act of the Bun-

dastap: Gesets iiber den Wehrbesuftragten des Bundestages
of 26 June 1957 BCBl I 652.
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rights of the citizen in uniforw and is veguired to see
to it that the army's so-called 'principles of internal
guidance'S4 (Grundsdvze der inneren Fihrung) are observed. 1’
This means that he has to ensure that the army remains a

democratic citizens' army in close contact with the people i
and thet it does not return to its old euthoritarianr ways.
After the experiences of the Weimar period it was felt

that this time the armed forces should not be allowed to
become a 'state within a state'. The Commissioner exercises
control over the German armed forces stationed in the Federal

Republic as well as over those on military exercise over~
SQBB.SS

His main task consists in investigating complaints from
< members of the armed forces or from ather sources, concern-
b ing a variety of matters, such as allegations of the vio-
lations of the moldiers' vights, Any soldier or officer may
s lodge o complaint directly with the Coumissioner without
going through the official channels and without fear of any
w disciplinary measures being taken against him,36 Anonymous
. complaints are not considered.37 The Commissioner, however,
1¥ is not obliged ko disclose the name of the sggrieved.sa
After receiving complaints the Commissioner 1a empowered
" ta inquive Lnto them at any level of the armed forces or
. | defence department, and may institute legal proceedings or
disciplinary action against any person or office in the army {
if there is evidence of violating a soldies's rights., The
i Commissioner may ingpect the file¢s and records of all mili- 7
i
|

S tary agencies mere metu and mey visit any army lostallation
without notice.

54 Taese are & set of principles which define the role of !
the army in society and the officers' conduct twoards
the men.

55 Das Parlament 27 November 1982,
I 56 § 7 of the Bgsetz fher den Wehrbeauftrapten des Bundesw
i

tages.
57 ZIuvid § 8.

58 Ibid § 9.
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The Commissioner is elected every 5 ye:.s in @ secret
ballot by a majority of the Bundest:zag_.59 He reports snnual-
ly to the Bundestap or its Defence Committee about his
work and the complaints he has receivod, and he may re-

commend improvements of the conditions that he has found, 60

In practice, the effectiveness of the Commiassioner
depends or who occuples the office. In theory, any en-
franchised West German citizen above the age of 35 years
and who has served at least one year in the army is eli-
gible for this oifice, But in practice it is hard to find
the suitable man., Hle has to be acceptable to the main
political parties, knowledgeable in military affairs and i
must not be opposed to seldierilngin principle. The first
Commissioner, General Helmuth von Grolmann, a former com- N
mander of the cavalry division, was forced to resign be-
cause of a scandal in his private 1ife.b1 nis successor,
Vice Admiral Hellmukh Heye,

formerly an arch critic of |
Ritler's expansionist milditary policies and known for

his strong, independent mind, was forced to resign, too,
after some of his articles criticizing the structure and

behaviour of the armed forces had appesred in a magazine

called gu:l.ck.62 Heye's articles which were based on his
annual reports to the Bundestap engendered & heated public
debate on military affairs, thus forcing the Bundestag to
introduce reforms. Rowat, who followed the Heye polemics
with interest, writes:

The ombudsman's stand probably also helped to
streagthen parlisment in relatlion to a too-
pawetful executive. The fact that he could
force such an important debate to take place
was a significani mark of democratic health
in West Germany.

59 Ibid § 13.
60 Ibid 8§ 1 and 2.

61 See, generally, Rowat op cit 39-44, See also A Grosser
ap eit 207,

62 Grosc op cit 207, i
63 Op ele 27.
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The current and fifth incumbent of the Commissioner's
office is Karl Wilhkelm Berkhan, & World-War II veteran
and former Socilal Democratic member of the Bundegtag.
In practice, Berkhan, who is now in his second term of
office, enjays the confidence of the armed forces. Both
generals and servicemen turn to him with their ccmplaints.ﬁA
The Commissioner receives thousands of complain.g an-
nually. In 198065 ne received 7 244 complaints and in 1981
the number was 7 265.66 In the latter case he resolved
5 398 (74 per cent) complainta67 and instituted measures
against offenders in 603 cases.88 Ip practice, roughly
one~third of the complaints are successful. In two-thirds
of the cases the Commissioner and his 30 sssistants find
the complaints are unfounded. But even then the Commissioner
asks the authorities concerned ko recongider the matter,
so that here, too, individaal relief 1s granted in several

cases.69

Commissioner Berkhan's success is traceable to the wide
publicity he gives to his work. In his bi-annual, week long
visgits to every army division, he informs servicemen about
his work and talks about everyday military matter with re-
presentatives from each hierarchy in the division. The
Commissioner also has 8 say in the preparation of legisla-
tion affecting his work. In June 1982, s law was passed

64 Berkhan: 'For example, 8 general wrote to me saying that
he found certain measures of his commending authorities
to be unjust to his soldieras. He asked me to change this
regulation.' Quoted by Das Parlament 27 November 1982.

65 Unterrichtung durch den Wehrheauftragten des Bundestages,
Jehresbericht 1980 Bundestag Drucksache 9/240 17 March

1981 ar.

66 Unterrichtung durch den Wehrbeauftragten des Bundestapes,
Jahresbericht 1981 Bundestep Drucksache 9/1406 3 March
1982 30.

67 TIbid.

68 Ibid 37,
63 Das Parlamert 27 November 1982..
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which expressly underscored the position of the Com-

missioner as an sid of the Bundestag in the exercise of
control, and which invested him with wider powers. Berk- #
har himself comments satisfactorily:

I cannot complain that the legislature treats
the Commissioner's suggestions lightheartedly.
Some of the things the commissioner has regarded |
ag right have often been put through; others | =
remained by the wayside because of lack of money |
or because of other pressing needs.

411 in all, the office of Parliamentary Commissioner
is an effective institution against erbitrary infringement
of the rights of the citizen in uniform. Thus Rowat states:

How to ensure civilian coatrol of the military
and how to preserve the rights of the citizen
when he becomes a soldier are difficult problems
to solve in any country, and have hecome particu-
larly pressing with the postwar growth of modern
armies, After all, cases of military cruelty or
arhitrary sutho»ity are not unheard of in other
democraci¢s, including Britain, Canada and the
United States. 1n couatries vhich do not have an
ombudsman, however, such cases are not easily
brought to light. The creation of the office of
military ombudsman is a_significant step towards
solving these prcblems.71

|
i

It is submitted that the South African legiclature
should seriously consider the introduction of a similar
office for the South African Defence Force (SADF). The
SADF complaints service that was instituted in 1979 does
not appear to be effective, Indeed, when he gave evidence
before the Hoexter Commission inquiring inte the functioning
of the courts, a Cape Town magistrate, Mr Norman Patterton,
gpoke of 'fatal irregularities' which take place in the
SADF military courkts. Amongst Lthe anomalies he pointed out,
were: {a) that trial officers receive no more than 20 hours i

70 Das_Parlament 27 November 198  (own translation).
71 Op cik 43.
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legal training; (b) that in military summary trials (which
make up 95 per cent of all trials) the accused are not
allowed legal representation; (c) that for no good reason
the public end the press are barred from attending the
trials and that in about 30 per cent of the military cases
he had received for review, he had sat aside convictions
becaure of irregularities in court procedure.?’?

b Commissioner for the Protection of Dats
(Datenschutzbeauftiagter)

In 1977 the Bundestag passed the comprehensive Data
Protection Act.’3 The aim of this Act 2a = sratscy any
persenal interests of the individusl that warrant protgc-
tion against the misuse of personel data which are stored
modified or erased in data banks or which are communicated
to third persons from data banks.74

To ensure that public authorities observe the Act's pro-
visions, the Act established the office of the Federal Com-
missioner for the Protection of Data. The Commisaioner is
appointed by the Federal President on the recommendation of
the Bundestag,”3 The Commissioner, who holds office for five
years, is attached to the Pederal Ministry of the Interior
to whom he also reports.76

72 Reported in Sunday Tribune 30 November 1980 and Rand
Daily Mail 27 Novembar 1980,

73 Gesetsz pum Schutz vor MiBbravch personenbezogener Daten
bel der D: - serarbeitung (Bundesdatenschutzgesetz - BDSG)
of 27 Jan . 1977 BGBL I 201. This law was enacted pur-
suant to tne resolutions adopted on 20 September 1974 by
the Committee of Ministors of the Council of Europe on the
protection of the privacy of dndividuuls yis vis elec-
tronic banks in both the public and the private sectors.
See Resolutions (74) 29 and (73{122 (publis:ed énlﬁorward
in Burope Legal Supplement No Information Bulletin
of the Directorate of Legal Affairs October 1974).

74 §§ 1 and 2.
75 Ibid § 17(1).
76 Ibid § 17(5).
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Any person may complain to the Commissioner if he be-
lieves that his right of privacy has been violated as 2z
result of his personal data being processed by, public
authorities or other public establishments in the Federal
Republic.’7 After receiving the complaint the Commissioner
investigates Lhe matter. He and his assistancs are au-
thorized to examine documents and files related to the
processing of personal data, and especially to stored data
and to data processing progxammes.7B Should he discover
an infringement he complains to the authority concerned
and he may submit propossis fur the elimination of the
irregularities he has found.’? Infringements are punishable
by fines or prison sentences of up to 1 year and up to 2
years where the oiffender acted for profit or out of mal-
ice.80 Proceedings are instituted at the instance of the

person concerned. B

An important aspect of the current Act is the right it
gives the individual to know the information stored about
him. Thus paragraph 13 states that the person concerned
has {a) the right to be given on request information on
personsl data stored about him; (b) the right to have in-
correct data corrected; (e) the right to have his personal
data blocked where their accuracy is disputed or vhere they
are no longer required for the sccompiishment of the tasks
for which the sterage unit is competent, and (d) the right
to have his personal date erased when thelr storage was
inadmissible or where they are no longer required for the
accomplishment of the tasks for which the storage unit is
competent.82

77 Ibid § 21. An exception is made in the case of courts
of law, provided they do not deal with administrative
matters.

78 Ibid § 19(3),

79 Ibid § 20.

80 Ibid §§ 41(1) and 41(2).

81 Ibid § 41(3).

82 See generally § 13 of the Act.
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Each of the Linder governments has enacted a data pro-
tection law which accord with the Federal law. Aad each
Land has its own data protection commissioner and super-
visory asuthority who ensure that the provisions of the
law are observed in both public and private spheres.

In practice the Federal Commissioner and his Léinder
counterparts are amply qualified for the tasks of probing
the darker reaches of the modern computer technology.
Roughly 1000 automated data systems are registered with
the Federal Commissioner.33 The numerous investigations
conducted in 1981 in both the public and the private domain
revealed many dubious practices invelving the storage, pro-
cessing and transmission of personal data. In some cases the

impreprieties were subsequently eliminated, in others, es-
pecially in the sphere of state security, advisory con-
sultations with the Minister concerned or with the agencies
themselves are still continuing.sk Together with his Lénder
colleagues, the Federal commissioner issues a brochure en-
titled The Citizen and His Data (Der Biirper und seine Daten).
This brochure which is widely and easily availlab? informs
the citizen about the actual and the likely places where

his personal data are stored and how he can assert his
rights under the Act. The brochure is continually revised
and is written in simple and easily understandable language,

The continual publicity the public media give to the
work of the date protection commissioners. including concrete
example of cases where they have helped aggrieved persons,
has generated wide public awareness of the existence of the
preventive and remedial measures they have against illegal
invasion of their privecy. To make the Act even more mean~

83 Prof Dr Bull Vierbker Tdtigkeitsbericht des Bundesbeauf-
tragten filr den Datenschuls: gemdB § T9 Absataz 2 Satz 2

Bundesdatenschutzgesetz dem Deutschen Bundestag vorgelegt
15,

zum 1 Januar 1982
84 Ibid 6 ff.
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ingful to the ordinary person the follawing amendments are
to be effected:85

{a) All persons shall have the right tec cost
free information on data stored about them
(presently the fee is 10 DM).

{b) All persons whose privacy has been illegally
inveded shall have a right to claim immaterial
damages irrespective of a finding of fault on
the part of the offending instance.

(c) All persons hall have the right to know whence
data about them was obtained and which agencies
regularly receive data.

(d) The general right of the state security au-
thorities to refuse to give information they
keep on persons is to be abrogated and shall
apply only where the personal interest has to
be subordinated to the wider public interest.

(e) Where personal data have been corrected, the
corrected data shall be transmitted to all
agencies in possession of the incorrect dats.

The need for these amendments grows out of the increasing
concern of the public sbout the long term social effects of
the cybernatics revolution. Young people, especially, have
become very critical of the general practice of data storage.
A striking example of their concern wss the proposed massive
boycott of the 1983 national census which did not take place.

A11 in all, the implementation of the Data Protection
Acr represents en imaginative example of how a legislature
can meet directly a public legal need, The substantive protec-
tion of both the individual and the public at large against
abuses by government administrators has been rendered meaning~
ful by eminently practical procedures of which the ordinary
person can readily ave’l himself, In a sense, one could call
this a form of direct, legislative, extra-judicial aid em-
bodying preventive, remedial and educative elements. For the

85 Ibid 358.

-y PO LT ST ST "I P G | N o,

[




452

remedial aspect tc be effectively realized, lawyers will
have to concern themselves increasingly with the socio-
legal impacts of <he cybernetics revolution.

South Africa has no standard statute which regulates
the storage, processing and transmission of personal data
by public authorities. The subject has no right to sanction
inter-depa:iemental transmission ¢f his personal data.
Neither does he have the right to know which government
bodies store his personal data, nor the right tc know what
information is stored about him, for what purposes and for
how long, He has no right to inquire into the lggality of
the meens used to obtain information about him. This, in
turn, means that he has no way of ascertaining the accuracy
of the information kept about him. ALl of these deficits,
coupled with the wide discretionary powers vested with
the public authorities and the limited judicial control over
administrative actioen, coalesce to render the individual
particularly vulnerable to the infringement of his privacy
by public authorities. The most vulnerable here are the
politically ostracized, the poor and the unsophisticated -
all who are least able to defend themselves, What is worse,
legal aid 1s not granted in actions for invasion of privacy,86

There is a8 real need for a controlling statute regulating
the storage, processing and transmission of personal data in
both the public and the privete spheres.87 Several states have
already enacted such starutes.38 The need for such s statute

86 Guide para 13.1 (¢).

87 Cf, generally, D J McQuoild-Mason The Law of Privacy in
South Africe (1978) 197.

88 Sweden snd the U S A (1274); New Zealand (1976); West
Germany (1977); France, Denmark, Norway, Canada, Luxem-
burg and Austria (1978); Hungary snd Israel (1981). Simi-
lar legislation is about to he intraduced in Belgium, The
Netherlands, Switzerland, Great Britain. Italy, Finn-
land, Portugal and Japan. For details, see Prof Bull
op cit 58-63.
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should be actively canvassed in South African lew journals.
Law schoois, teo, could play a catalytic role in giving the
issue currency., One way of doing this would be to introduce
a seminar on say, 'computers, society and law' with the
empnasis on the computer impact on society and the resulting
legal developments relating to privacy. Computer scilentists
and other professionals from the computer industry could
participate.

6 Conclusion

How to control the range of administrative discretion and
how to provide quick, inexpensive and easily accessible re-
medies to victims of administretive impropriety, is a major
concern of most democratic states today. As has been shown
in the historical section of this work, the current South
African Government had made no secret of its disinclination
to allow this concern to accompany, let alone supersede, the
implementation of its race policies. The systematic erosion
of judicial powers over the last three decades has resulted
in a monolithic administrative machinery which steam-rollers
human rights wherever they interfere with official policy.
Bannings, erbitrary srrests, deportations, detention without
trial, torture, withdrawal of passports, forced removals and
evictions, invasion of privacy, refusal of residence permita -
all effected without the obld: ation to provide reasons - have
become s permaneat feature of the Scuth African legal order.
Calls for the appointment of a commlssioner to locok into the
powers of the executive89 have gone unheeded. The right to
counsel in administrative proceedings has partly been whittled
away by Parliament and partly been made to hinge on a too

B9 Ses M Wiechers 'Dle Legali*-‘+sheginsel in die Ad-
ministratiefreg' (1967) 27 p 309 (325); Ven der
Vyver op cit 4,
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rigid academic classification of administrative functions
into judicial, quasi-judical and purely administrative
functions.%C For the poor, the majority of the populatien,
the existing channels of redress against administrative
impropriety are as good as closed. The Legal Aid Board's
pelicies on the granting of legal aid in administrative
review proceedi=gs is vague and discouraging. The number
of cases in which legal aid 1s granted bears no relation
to the real scale of injustice which the poor suffer at
the hands of administrators. Indeed, the Board's attitude
underscores the widely held suspicion that legal aid is
granted only grudgingly, or not at all, where primary
Government interests might be affected. It is small wonder
that for the year 1981-1982 the Board received no applica-
tions for assistance in quasi-judicisl matters.9l It is
therefore submitted that:

a) Parliament shculd create a right to legal represen—
tation in gll administrative proceedinga;

b) The Legal Aid Board should abandon its equivoca-
ting stance for a positively affirmative policy
which accords with its overall aim - that of making
poverty an inconsequentisl factor in the pursuit of
justice. The need .or generopus legal ald in ad-
ministretive proce+ 1 38 is dictated by the very
nature of the relatiunship between the subject and
the public asthority It is a relatlonship which
involves 'parties who ,. are in principle unequal -
namely, on the one sid2 individuals, and on the other
alde the bearers of publin power';92

90 Gf Corder op cit 160.

91 Anpual Report of the Legal Aid Board for the period
ended 31 March 198Z,

92 Bender and 3trecker op cit 546 {emphasis my own),
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c) Pariiament should create the institution of the
ombudsman, or ombudsmen~like institution such
as the ones existing in West Germany.

d) Parliament should appeint a committee to look
- into the practices and procedures of administra=- T,

tive tribunals with the aim of making them
' inexpensive, accessible snd simple.
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23 ALTERNATIVE PATHS TO JUSTICE: A SI3JRT REVIEW QF EFFORTS
IO ALLEVIATE PRESSURE ON THE COURTS AND TO REDUGCE THE
HIGH COSTS OF CIVIL PROCEEDINGS

1 Introduction

The problem of delayed justice ls one of the most
pressing problems of our times. In many countries the courts
are congested, the judiclary is overworked, and a complex
bureaucracy environs the business of the courts. The effect
of this is that procedures are sluggish, time-consuming &and
disturbingly expensive.

A sluggish machinery of justice affects the pour in par-
ticular. As npposed to the wealthy litigant the indigent
litigant is less able to weather the financial strain caused
by drawn out legal proceedings. He is thus more likely to
abandon a promising action, or to be blackwmailed into a settle-
m;nt. One cannot but agree with William Gladstone's famous
saying: 'Justice deleyed is justice denied.' The wider effect
of lethargic court procedures is summed up by Professors
Schwab and Gottwald in their comparative survey of constitu-
tional order and civil procedure: 'Nothing does more damage
to the image of the administation of civil justice than the
tardy winding up of proceedings.'!

Several states have adopted basic constitutional rules
which guerantee the individuel the right to accelarated jus-
tice.2 This, however, has not solved Lthe problem. The vital
point is to realize the constitutional guarantees.

1 K-H Schwab and P GotLwald 'Verfassung und ZivilprozeB'
in Effektiver Rechtsschutz und verfassungswiBige Ordnung
{edited by W J Habscheid) (1983) 1 at 63,

2 Ibid 63-64.
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2 Eff-rts to Solve the Problem

In a number of countries, notably in the United States,
reforms to ease the pressure on the courts and to bring jus-
tice within the reach of the common are underway.3 The main
thrust of the reform movement is directed towards the crea-
tion of informal, non-judicial instituticis for resolving
civil disputes. A recent survey shows that there is an
emerging trend in favour u€ con-tiliation.% One reason for %,
this, as Professors Deati and Vigoriti point out, is that N
conciliation grants access 'nmot to a different kind of jus-
tice, but simply to traditional justice, at lower costs.'S

a West Germany

At present, the problem of congested courts is the

Lt “ subject of an extensive debate amongst judges, practising
and academic lawyers, and the Ministry of Justice. Various
‘e reform proposals are being put forward. These vary mainly

from {a) analysing first the reasons for the increase in
lirigationf, (b) reviving the inetitution of arbitration
(Schiedsmann)? to (c) cr.ating institutions which emphasize
mediation and settlement,®

. The Stuttgart Model of civil procedure, the main features

See Cappelletti Garth and Trocker op cit 686 ff,
4 V Denti and V Vigeriti 'The Role of Coneiliation as a
Means of Avoiding Lawsuits and of Conflict Resolution!'
Effektiver Rechtsschutz und verfassunpsmdfBipe Ordnung s
(edited by W J Habscheid) (1983) 345 at 371. :
5 Ibid 372. !
6 E Blankenburg 'Schlichtung und Vermittlung - Alterna- | o
0 tiven zur 2iviljustiz?' (1982) 1 Zeitschrift flr Rechts-
¢ politik 6 at 7-8. i

7 K F Rahl ‘Erfahrungen mit Glteverfahren' (1983) 3/4
Deutsche Richberzeibung 90 at 96-97. :
8 C Stracker 'M8glichkeiten und Grenzen der Streitbeilegung

durch Vergledch' (1983) 3/4 Deutsche Richterzeitung
97 at 98 ff.
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of which were adogved in the Simplification Amendment of
19769 gives effect to the idea of conciliation as means

for resolving civil disputes.'The procedure here is es-
sentially designed to afford the parties an opportunity

to settle the matter before the final hearing of the wit-
nesses, A recent study, which is based on the 1981 Bavarian
court statistics, seems to suggest that the Simplification
Amendment has brought significant relief to the courts.l!0
The study shows that despite the increase in the number of
actions, as compared with the year 1971, the Bavarian courts
disposed of more cases within the same time period than was
the case before the Amendment came into effect.ll This leads
the author, Professor Gottwald, to conclude: 'Hence there is
no need to establish special small claims courts, state con-
ciliation boards or other alternatives which have been heavy-
1y discussed in recent years.'l?

It is, however, unlikely that Professor CGottwald’s obsger-
vations will affect the quest for alternative modes of dispute
settlement. In fact, in 1982 the Federal Ministry of Justice
launched a number of pilot projects to explore alternatives
to the orthodox civil procedure.l3 The main thrust of these
projects will be {a) to examine ways of increasing the scope
of extra-judicial legal advice generally, (b) to intensify le-
gal advice to consumerelin particular, {c) to observe the
activity of the recently~created mediation centre in Hesse,
which regulates conflicts related to building contracts,

9 BGB1 I 3281,

10 P Gottwald 'Simplified Civil Procedure in West Germany'
(1983) 31 American Journal of Comparative Law p 687.

11 Ibid 700,

12 Ibid 700-701.

13 See D Strempel 'Alternativen in der Ziviljustiz: Bericht
iber Bestandsaufnahme und Forschungsvorhaben des Bundes-
ministeriums der Justiz' (1983) 9 Jshrbuch fiir Rechts-
soziologie und Reghtstheorie 186 at 188 ££.
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(&) to explore other, more effective ways of collecting
debts against private persons and (e) to increase.the use
of arbitrators in civil disputes,

These pilot projects are to run for several years and
will be supervised meinly by the Zentrum fiir BuropHische
Rechtspolitik at the University of Bremen.

b South Africa

{1) $gmall Glaime Courts

In December 1983 a Bill wuich provides for the establish-
ment of sma.l claims courts in South Africa, was published
for comment.l4 The Bill glves effect to the main recommen~
dations contained in the Fourth Interim Report of the Hoexter
Commission of Inquiry into the Structure and Functioning of

the Courts.l15

The Bill provides for the establishment of small claims
courts which shall adjudicate over claims aof wp to R 750
and immoveable property, actions of ejectment, mortgage bonds
and credit agreements.l® The courts shall be presided over
by commissioners who shall be appointed by the Minister of
Justice.l? The commissioners shall be appointed from the ranks
of legel practitioners outside the Public Service and who
shall have at leasst seven years uninterrupted experience ei-
ther as an advocate, attorney or a magistrate,!8

Only natural persens shall be permitted to institute
actions, but not agsinst the State.l?

14 Bill to Estmblioh Courts for the Adjudicatjon of Small
Civil Claims; and to Provide fox Incidentnl Matters
Government Notice no 919 Gevernment Gazette No 8993
of 9 December 1983,

15 RP 52/1982,

16 8 13,

i7 8 9.

18 8 9(2).

19 & 14(2),
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(a) Pre-triasl Procedure

The plaintiff shall deliver the prescribed summnns to
the clark of the court together with a copy of the written
demand which he has previously sent to the defendant. 20
If the plaintiff’'s summons complies with the requirements,
the clerk of the court shall issue the summons and hand it
to the plaintiff, who shall deliver it to the messenger of
of the court for.service on the defendant.?! If the defendant
enters appearance to defend, the clerk of the court will ap-
point a day for the hearing of the claim.22 Apart from the
summons no further pleadings shall be required of the par-
ties. The defendant may, however, before the hearing, hand
to both the clerk of the court and the plaintiff a state-
ment setting forth the nature and the basis of his defence.?3

No person shail be bound te bring an action befere a
small claims court if the dispute also falls within the
jurisdiction of a conventional court. Should the plaintiff
in fact sue in the small claims court, the defendant will
be obliged to submit to its jurisdiction,24

(b) Proceedings in Qourt

411 hearings of the small claims court shall be sublic,
unless both parties request the commissioner to cont the
proceedings in private425

Perhaps the most striking aspect of the proposed small
claims trial will be the absence of legal representatives.
Except in the case of & minor or a person who is precluded
from appearing in court unassisted, in which case the court
shall allow representation by a parent or guardian, the par-
ties to an action shall appear in person without legel as-

20 S 29(1).
21 S 29(2).
22 8 31(1).
23 8 32(2).
24 S 24(1).
25 8 4,

.
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sistance.?8 The court shall function inquisitorially and
shall not be bound to the existing rules of evidence. 27
Both parties shall be entitled to call witnesses, but

no person shall be compelled to testify befdre the court.za
Witnesses shall not be entitled Lo any compensation or
allowance,??

{c) The Hoexter Commission's Reasons for R ding
the Exclusion of Lega) Representation

The Hoexter Commission's objection to legal representation
at amall claims triasls was based on the following considera-
tions:

- Legal representatlion would have the effect of in-
creasing the costs of lirigation, thus creating
the very problem which small claims courts were
designed to solve,30

1

Experience in Austrialia, Eng ..~ the United
States shows that so long as t. ceedings are
actively inquisitorial the absence of legal ro-

presentation results 'in an ¢asier and speedier

fact-finding process'.3l

- The presence of legal representatives at a small
claims trial tempts the adjudlcator to relinquish
his inquisitorial role and ‘to lapse into a more
familiar adversary system of resolving disputes'.
Legal representatives inevitsbly 'tend to infuse
{nto the proceedings that air of formality end

26 8 7.
27 8 27(1).
28 Ibid.
29 Tbid.

3¢ Fourth Interim Report of the Commission of Inguiry

into the Structure and Functioning of the Courts
RP 5271982 179,

31 Ihid 179-180.
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technicality which is fundamentally alien of
the real spirit of small calims procedures'.32

To sllow legal representation 'is to give to the
wealthy litigant an improper advantage over a

poor opponent'. This would frequently lead to an
unequal contest ‘between an indigent and unrepre-
sented plaintiff on the one side and on the other
side a lawyer representing an affluent busivess

client'.33
{d) Ihe Award of Costs N

DR The Bill provides that an avard of costs ip the small
e claims court shall be limited to (2) court fees, (b) an

s amount in respect of the isswve of summons, and (c) costs

Wi ol service upon the defendant.3%

5 (e) Review Proceedings

i No appeal shall lie from the decisions of the small

courts.35 An sggrieved party shall, however, have a limited

right of review to the Supreme Court. The grounds for review
o shall be those set forth in paragraphs (a), (b} and (c¢) of
} section 24(1) of the Supreme Court Act.36

(ii) Comment

The proposed small claims court promises the person with i
. little or no means a readily accessible justice. The South

African Co-ordinating Consumer Council has rightly hailed |
this development ss a 'giant step for justice'.37 The success 1
0f the small claims court will, however, depend on several ;

factors.

32 Ibid 180.

33 Ibid. T
34§ 38,
35 8 45,

< 36 Act 59 of 1959, See s 46 of the Bill.

37 Rand Dasily Mail 21 October 1983,
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First, the public must know about the existencé of the
court. It is submitted that the Department of Justice
launch a wide and an intensive campaign to inform the public,
particularly the Black population, about the existence of
the small claims courts, where théy are situated, how Lthey
work and how one should go about seeking their protection.
It is submitted that this sdvertisement campaign be directed
at the person self and not at governmental agencies as has
usually been the case with the advertisemsnt of legal aid.
Extensive use should be made of radio, television and other
illustrated media to bring the existence of the courts to

the notice of the common man,

Second, the courts must be easily accessible, both geo-—
graphically and as regards their hours of operation. It is
submitted that both thesc factors will determine the extent
to which the Black population uses the courts. It is sub-
mitted that effect be given to the recommendation by the
Hoexter Commission38 that court hearings be conducted in
the evenings outside ordinary office hours, and possibly
during Saturday mornings. This will necessarily require
considerable flexibility on the part of commissioners, who,
it appears, will be mainly practising lawyers.

The third fector concerns the practical assistance that
should be given to litigants at the preparatsry phase of
the proceedings, As it presently reads, the Bill makes no
provision for such assistance to be given to the parties.
The need for assistance here was emphasized strongly by the
Hoexter Commigsion when it said:

The Commission wishes to state quite
unequivocally that in South Africa a
small claims court will operete success~

fully only if, ak the stage of the fil-
ing of the claim by the plaintiff, and

38 Op cit 185,
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thereafter during the entire process

of pre-trial prepsration, specialized
assistance by full-time and salaried

legal or paralegal staff is available

both to the plaintiff and the defendant.39

It is submitted that this recommendation be implemented
in £ull.

Fourth, an important factor will be how the swall claims
court is perceived by the public, particularly by the Black
population. Tt is submitted that winning the confidence of the
public should be a primary concern from the start, The court
should guard against lapsing into the image of the traditional
governmental agency, which is characterized by formality and
officialdom - an image that would be incompatible with the
notion of a ‘peoples' court'. For it to gain social ac-
ceptance, the small claims court would have to be seen as a
social rallying point, a kind of village hall.

The mode of procedure envisaged for the small claims court
bears some resemblance to that of the African customary court.
Features cemmon to both pro&edures are the absence of legal
representatives, the inquisitorial nature of the proceedings,
the informality and the deviation from the generally accepted
rules of evidence. This tempts one to raise the question: Does
the African customary law, both substantive and procedural,
not perhaps harbour important clues which could help to solve
some of the problems inherent in the application of South
Africen lay?

It is submitted that there is a need for a wider and deeper
research into African traditional law, not alone for purposes
of documentation and analysis, The plea here is for research
with a comparative perspective, the wider purpose of which is
to tease from the African customary law those ideas which
could be adapted to meet Lhe legal needs of a wlder section
of the Snuth Africen population.

39 Op cit 181,
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24 EXTRA-JUDICTAL LEGAL AID

1 Introduction

According to the Legal Aid Guide, legal aid includes
advice.! Yet, a study of the Guide leaves one in no doubt
that legal aid ig available only for judicial proceedings.
No provision is made for extra-judicial legal advice alone.
In practice, the 'advice' referred to in the Gulde means
essentially legal counselling incidental to litigation. No
provision is made whatsoever for the indigent person seeking
mere prophylactic legal advice, or the person who seeks le-
gal advice on matters such as the legal implications of &
contract entered into, or the legal dimplicatioms or the
iawfulness of a specific administrative action; or how to
go about making a wil! r £illing in a tax form, or entering
into an ante-puptial contract, or asserting an insurance
claim, or how to go about registering a charitable organiza-
tion. These are some of the routine, yet crucial problems
encountered mainly by the underprivileged and which, if they
are not dealt with timeously, sconer or later bring the per~
son into involuntary contact with the machinery of justice.

The legal profession, except a handful of lawyers, has
generally shunned the question legal advice for the poor.
The Government, on the other hand, has been wholly unrespon-
give to the need for such a service. As wag shown in the
historical part of this work, the Department of Justice
searched for verious excuses to withbold its support for the
legal advice bureaux which emerged in the 1940s and 1950s.

Despite an unco-operative and scomewhat hostile Government
attitude the Johannesburg Legal Aid Bureau has managed Lo

1 Para 1,1(g).
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survive, M.:~ than that, this Bureav has been the spirit-
uval driving-force behind the establishment of several nther
agencies which provide gratuitous legal advice to the poor. Al i
A1l of these have sprung up over the past two decades. This
chapter will focus on each of them from Lhe point of finence, e
structure, location, operatlon and the type of problems

. handled.

B 2 University Legal Aid Clinics ‘

. : a Tae 'White' Universities

NN (1) Universicy of Cape Town (situated at Rondebosch,
. Cape Town) °.
i The Legal Aid Clinics here are the oldest in the country.

They have been in existence since March 1971 and have provided N
the main impulse for the establishment of the Clinics at the
Universities of Stellenbosch and the Western Cape. L

i The founder and convener of the University of Cape Town 6

Legal Aid Clinic was Peter Gross?, whose father, Sam Gross,
was one of the main campaigners for the introduction of the
Btate legal ald scheme. %

. “y (a) Pinance

This is provided by the University's Student Represeata-
tive Council and amounts to some R 3 000 a year.

{b) Orpanizstion

The Clinic has 7 branches which are manned by some 100
law students who are under the central control of a
management commlttee. A total of 64 attorneys who work
N voluntaritly on a roster basis supervise the Clinics.

I . Each Clinic is controlled by 2 centre heads, a convenor

2 For e description of the Clinics' work in the early 1970s,
see Gross op cit 187-189. Unless otherwise indicated, in-
formation here is taken from McQuold-Mason op cit 139-143,

R R PP ..



and & Clinic co-ordinator. 4 part-time secretary is i
employed for the typing.

(c) Location

8ix of the off-campus Clinics are scattered over the fz
b Cepe Flats in the Coloured townships of Heldeveld, |
Kensington, Manenberg, Crossroads, Elsies River and
Retreat. One Clinic is situated in Mowbray. Except

¥ for two Clinics which are housed in community centres

P and the howbray Clinic which is housed on the premises

i of the Domestic Workers Employment Project (DWEP), the

' rest of the Clinics are housed in buildings belonging

P! to the University Student Health and Welfare Corporation
o (SHAWCO) .

The Western Cape Administration Board turned down a
L. students' request to open a Clinic in the African town-
ship of Langa. Even an appeal in Pariiament to the Min-

ister of Co-Operation and Development was unsuccessful.3

(d) Operation
‘e The on-campus Clinic is open on Tuesdays and Thursdays
S between 13h00 and 14h00. The off~campus branches are
open one night a week, Mondays to Thursdays from 17h00
{ and 22h00. Clinic work is divided Iinto adminlstrative
' ‘Vj and advisory spheres. The finel year students do the
counselling part. The extent of the help glven consists

referring the client to the Legal Aid Office, or if it
is a social problem, Lo a welfare organization. If the
client qualifies for legal aid a fille is opened on the
matter by the administrative sectlon which is manned

B
(ﬁ: in giving legal advice, conducting correspondence and
[y

g

. by 4th year students, No actlon is taken without first
consulting the supervising attorney. The Clinics handle
a large volume of cases, well over 2000 per year. Most of

3 The Argus 25 March 198f
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the problems concern divorce and maintenance matters.

In 1976 the Lep Aid Clinics Committee of the Univer-
sity considered .ne idea of sllowing membera of the
Coloured community ko run the Heideveld Clinics them-

o selves.% The ides was dropped; instead the students
@ decided to start a 6-month treining scheme for the

local rezidents. The aim of the scheme would be to
train community members to counsel on sccic-legsl

problems, Ideally, these people would then run the .
Clinic under another name, with the law students as-
sisting in the less numerous, purely legal matters,>
It seems that the scheme is still in its experimental B
phase.

b (ii) University of Stellenbosch® (situated in Stellembosch)
. The Legsl Aid Clinic waec started in April 1975.

{a) Finance

R This is received from the Urbesn Foundation.

(b) Orgpspjzation !
The 5 Legal Aid Clinics which are situated in and arcund
Stellenbosch are manned by some 50 law students. The

s e number is not definite as more students than can be
utilized are keen to participete in the Clinics' work.
This is gspeciaily true of the junior students. Bach

of the Clinics is stnffed by a team of students under a
clindc leader,

{c) Location

The 5 Clinics are situated ak the following places: in

4 Sunday Times 15 February 1976.
5 Sunday Times 29 February 1976,

6 Information was obtained from Pieter Pretorius, Chairman
of the Legal Aid Clinics of the University of Stellen-
bosch (letter dated 18 April 1982).
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the town of Somerset West (about 20 kilometers From
Stellenbosch); in Macassar, a Coloured township near
Somerset West; in Scottsdene, a Coloured township about
20 kilometers from Stellenboach. Two are situated in
Stellenbosch itself; one on the university campus for
students and employees of the University and the other
next to the local mapistrates' courts. The latter is
meant mainly for the local residents.

(d) Operation

The extent of the assistance given is limited to coun—
selling, conducting correspondence and making applica-
tions for State legal eid om behalf of clients. Two of
the Clinics are supervised by practising ettorneys., The
chairmen of the Legal Aid Clinic laments the lack of
support from locsl attorneys. A faculty member, who is

a qualified attorney, has been asked to canvass for sup-
port amongst local attorneys.

During the year 1982 the Clinics were consulted by a
total of 235 persons, most of whom were Coloureds. The
break~down of the problem areas was as follows: divorce
41,03 per cent; msintenance 17,95 per cent; matters
related to the obtaining of identity documents and the
reglstration of births and deaths 20,51 per cent; housing
and rent problems 10,25 per cent; hire-purchase 5,13 per
cent and motor vehlcle insurance 5,13 per tent,

Legal Ald is a compulsory course in the 4th year of study.

(iii) University of Port Elizabeth’ (situated in Port
Elizabeth)

The Clinic was sterted in August 1974,

7

Information taken from McQuoid-Mason op cit 143-144,
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(a) Finance

This is provided by the University's Students Represen-
tative Council. In 1978-79 a total of R 140 was voted
for the Clinics.

(b) Orpanization

The Clinic is rum as a sub-committee of the Students
Law Society, a bedy attached to the Students Represen-~
tative Council, There are, however, plans to include
the Ciinic in the University's Community Services Pro-

ject Committee.

(c) Operation

There are 3 Clinics: 1 on campus and 2 off campus i
which are located in the Coloured townships of North ;
End and Gelvandale. Anorher Clinic is being planned for 1

the Africen township of Kva Zakhele. The Clinics are

manned by smail teams of students who work under the .
supervision of attorneys. Deserving persons are referred o
to the Legal Aid Office and those who do ot qualify ;
for legal aid are told to go to an attorney of their
choice ~ but not without first considering the matter
carefully. Most of the clients ure Coloureds and Africans.
Most of the some 200 cases handled annuslly concern Lol
domestic problems,

The lack of academic credit for work done in the Clinic,

together with the lack of participetion in the Clinics'

work by faculty members, and the lack of adequate finances

all seem to militate against student enthusiasm for fol-

lowing up cases.

(Lv) Rhodes University® (situated in Grahamstown) ;
1he Legal Aid Clinic was started in January 1979.

Information was obteined trom Professor R C BeuLhin of the
Faculty of Law, Rhodes University and Mr A J G La

Director of the Legal Add Clinic (letter dated 27 January
1983).
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(a) Finance

This is provided by the Students Representative Council
of the University from the funds allocated to it by the
University tc finance student activities, The Clinic's
budget for 1982 was R 1500,

(b) Orpenization

The Clinic is administered by a Director, appointed

by the Faculty of Law, He is assisted by a committee

of 4 students, all in their 5th or final year of study.
They are elected by the 4th and 5th year students, some
25 in all, who volunteer for and perform Clinic duties.
This activity forms no part of the degree curriculum
and is not used in any way to assess students.

(c) Operation

The Clinic is open from 17h00 - 1%h00 on every Wednes-—

day except for 4 weeks in the year. Lt operates with the
permigsion, and under the auspices of the Law Society of
the Cape of Good Hope, Students have no right of audience
in the ordinary courts. The exteat of the assistance given
is therefore limited to legal counselling, conducting
correspondence outside Tlitigation and helping clients

to apply for State legal aid.

In 1982 a total of 178 persons consulted the Glinic for
help, The bulk of these persons were African residents

of Grahamstown and the rest were students of all races
from the university community. Maintenance, labour and
general contract problems constitute the bulk of the cases.

{v) University of the Oranpe Free state? (sttuated in
Bloemfontein)

Presently the University has no Legal Aid Clinic. However,

9

Information was obtained from Professor J L Snyman of the
Faculty of Law, University of the Orange Free State, Bloem-
fontein (letter dated 24 February 1983).

S
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plans for the éreation of an all-embracing welfare
society which will operate on a multi-disciplinary
basis, are well advanced. Legal advice for the poor
will form one limb of the welfare service. This service
will be run by law students under the guvidance of the
teaching staff, but in close liasison with the Legal Aid
Board and Lbde practising legal profession.

Interescingly, the Dean of the Faculty of Law asked

the Legal Aid Board to permit the University's law
students to manage the Bloemfontein Legal Aid Office.tO
The Dean emphasized that clients would be treated in

s 'dignified and excellent way' and that the Board
would be asssured of the services of 'highly qualified
jurists (at least LLB degree), who would render service
on & continuous basis'.l! The Board eppreciated the of=-
fer but terped it down for ‘'legal and administrative
reasons'.l2? The Board, however, encouraged the Law Facul-
ty to set up its own Legal Aid Clinic which can refer
possible legal aid cases to it 13

(vi) University of Natal, Durbap (UND)}4
The Legal Aid Clinic was established in 1973,

(a) Finance

This is provided by the Students Representative Council,

(b} Organization

A management commlttee consisting of representatives from
the students, the law faculty staff and the practising
professton determine the Clinic's policies. The Glinic

10

11
12
13
14

Annual Report of the Legpal Aid Board for the period ended
31 March 1982 6.

Ibid.
Ibid.
Ibid.
Information obtained from McQuoid-Mason op cit 153-159,




473

employs a part-time secretary to do the typing, to act
as receptionist and to ensure that gtudents maintaln
contact with their clients.

(c) Location

One Glinic is on campus, the other off campus, in a
church hall which is situated in an industrial area.

{d) Qperation

The on-campus C.inic is open on Fridays from noon to
midnight during term-time, while the off-campus branch
is open Saturday morpings for 2 hours, throughout the
year, Two members of the teaching steff, one of whonm

is an attorney, supervise the campus Clinic. The off~-
campug Clinic is supervised by practising lawyers.

Staff members supervise all new files opened. Qlinic
work consists in conducting correspondence, negotiation,
drafting documents and referring clients to other
agencies. 'Feedback' cards which are stamped and ad-
dressed to the clinic are given to those clients who are
referred to the Legal Aid Office. The Legal Aid Officer
is requested to return the card indicating whether legal
aid was granted and if not, the reasons for refusal.

Final year Bachelor of Laws students have to attend at
least 2 legal aid clinics as part of the professional
practice course.

The campus Clinic, which is open to studeats, staff and
members of the public, deals with about 100 cases annuval-
Ly, most of which concern motor collisions involving
udents. The off~campus branch has a larger clientele
(185 during 1980) most of whom are Africens (over 60 per

cent), The cases involve mainly: labour, motor collisions,
divorce, crime and hire-purchase., One of the main problems
experienced by the Clinics is a shortage of funds. Most

of the funds are used for remunerating interpreters used
in the Clinics.

;“ . .
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(vii) University of Netal, Pietermaritzburg (UNP)
The Clinic was established in June 1974,

{a) Organization

This is on the same bagis as the Durban Clinic.

(b} Locatiop

There are 3 Clinics: 1 on campus and 2 off campus. The
off-campus branches are housed in the Lay Ecumenical
Centre in the African township, Edendale, and in the
Civic Centre in the Indian township, Northdale.

(c) Operarion

The off-campus Clinics which cperate on Saturdays from
9h00 - 12h00, are supervised by attorneys. Some 40
students are involved in clinie work. They counsel,
write letters, draw documents, negotiate on behalf of
clients and refer appropriate cases to the Legal Aid
Office or to other agencies. Most of the cases concern
divorce.

Transport is a majer problem of the Clinic.

(viil) Rand Afrikeans Universityls (situated in Johannes-
buxg)

The Clinic was started in February 1981.

{a) Finance

The University's student welfare orgaulzation Rausors

sponsors the Clinie, Grants are also made by the Urban
s ad

Foundation. A large chain store contributed d
chairs towards the establishment of the Clinic.

Information received from G Joubert, Director of the
Rand Afrikaans Universiw Low Clindc (letter dated
20 May 1983),
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(b) Organization

The Clinic is administered by the University Council.
Its Management Committee consiusts of: a Director, an
Assistant Director, a Manager, the Dean of the Faculty
of Law ond members appointed by the Faculty.

{c) Location

Three Clinics are in operation, One is situated on
campus. Of the 2 off-campus branches one is situated
in a library in the nearby Coloured township, Western;
the other is situated in the administration building
of another Coloured township, Davidsonville, some 12
kilometers from the campus.

{d) Operation

The on-campus Clinic is open on Wednesdays between

14h30 ~ 17h00; the one in Western, on Mondays and Wed-
nesdays between 16h00 - 18h00, and the one in Davidson-
ville on Wednesdays between 14h30 ~ 17h00. Clinic work
involves 28 students who take the compulsory Practical
Legal Studies course (praktiese regskunde). This course
is compulsory also for part-time students drrespective of
their prsctical legal experience. At present 2 attorneys,
8 state prosecutors znd 3 articled clerks are teking the

course.

{e) Litigation

Clinic work is supervised by practising advocates and
attorneys, together with feculty staff, The Clinic has
been granted permission by the Law Society of the Trans-
vaal to practise through attorneys involved in the
Clinic's work. Any type of legal work is done, including
litigstion, except litigaetion affecling matrimonial met-
ters, third party motor vehicle insurance and the trans-
fer and registration of immoveable property. The means
test used by the Clinic corresponds roughly to that of the

LRy
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Legal Aid Board, though exceptions are made in deserving
cases.

(f) Social Work Reports

Social Work students under the supervision of the De~
partment of Social Work alse work at the Clinics as
counsellors in legal cases with eminent social
components. In diverce matters the students draw up
the necessary probation reports and refer their clients,
if they quslify, to the Legal Aid Office for further
help. In 1981, 16 such reports were drawn.

The number of persons using the Clinic increased from
79 in 1981 to 194 in 1982, Most of the cases received
are from the off-campus Clinics and concern mainly di-
vorce, insurance claims and administrative law,

{ix) University of Pretorialf (situated in Pretoria)
The Legal Aid Clinic was opened in June 1980,

(a) Organization

The Clinic is run by some 15 lew students under the
supervision of 5 members of the staff, Ultimate control
is vested with the Faculty of Law, but routine matters
ave handled by students,

(b) Location

The Clinic is located in the Coloured township,
Eersterust, and operates frow the Eersterust Child
Welfare Offices. A new branch is plenned for the Afri-
can township, Mamelodi.

(c) Operation

Students do the counselling. They conduct correspondence
on behalf of the clients, negotlate settlements, draw

16

Information teken from McQuoid-Mason op cit 152.
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simple contracts and wills and refer applicants to the
Legal Aid Office or to other agencies.

In its first year of operation the Clinic handled 56
cases most of which were divorce end criminal mat-—
ters.

(x) University of the Witwatersrand!? (situated in
Johannesburg)

The Clinic here was started in 1973,
(a) Finance

The Clinic is subsidized by the University. The Clinic
also conducts an acceunt in which donations from private
persons are deposited.

(b) Orpanization

The Clinic is supervised by an attorney from the Legal
Resource Centre who has been seconded to the University
for this purpose, There are 2 part-time administrative
secretaries who work Mondays to Fridays from 08h00 to
12h45, In addition to thelr routine secretarial duties
the administrative secretaries co-ordinate the activi-
ties of the student counse’’ors and help them to become
acquainted with the system of record keeping,

(c) Location

‘he Clinic is situated on the main campus of the Univer-
sity. It is open to all students and members of the
staff and, in deserving cases, to members of the public.

(d) Qperation

The Clinic is open on Mondays and Thursdays from 10h00
to 14h00. A list of the counsellors' names together with

Information is based partly on my discussions with the
supervisor of the Clinic, Liezel Power, in January 1984
and partly on the Cliniec's 1983 Report
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the times when they are on duty is pinned on the
counselliors' notice board. The counsellors are law
students who participate either voluntarily or in 4
fulfilment of the requirements of the Practical Legal
Studies course. During 1983 a total of 32 students N
were involved in the Clinic's work. Th. supervisor is
present at the Clinic on the 2 days on which it is
open and ghe remains there until late in the afterncon
going through the files.

Of the 327 clients who consulted the Clinic during 1983,
advice and assigstance was given in 177 cases. A total of
70 clients were referred to other appropriate legal aid

agencies, including the Legal Aid Board. As regards the

rest, 50 clients did not return and 16 decided ro abandon
the matter, In 13 cases the Clinic was unable to assist

and in one case it withdrew for ethical reasons.

Most of the cases dealt with by the Clinic were claims
arising from motor vehicle accidents, breach of contract @
and credit sgreements, housing, property, landlovd and
tenant matters and mgtters relating to family law. During
1983 the Clindc collected R 1% 519 on behalf of its
clients and it saved them & further R 8 640. At the be-
gianing of 1984 the Clinic's supervisor was investigating
the possibility of obtaining permission from the Law So- L

ciety and the Ber Council for members of the scademic staff H
to practise as Clinic practitioners. At present there are

2 attorneys and 4 advocates on the staff of the law facul-

ty. If permission iz granted the Glinic will be able te

litigate matters on & limited scale.

The Clinic, together with the Clinics at the Rand Afri-
kanns University and the University of South Africa, aims
to realize the intentions expressed at the Legal Aid Con~
ference which was held in Durban in 1983. At this cen-
ference the need was raised for the formation of an Asso-
ciation of Law Clinics which would llase with its members,
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the organised profession and Government institutions
with regard to
a) the admission of student practitiocners;

b) the introduction of standardized student

practice rules;

¢) student invelvcment in the proposed small
claims court;
d) the provision of video training material

for use in the Clinics; and

e) the exchange of standardized documents

and research materials,

b The 'Black' Universities

(1) University of the Western Cspel8 (situated near
Bellville)

The Legal Aid Clinic was established in 1975,

{a) Finance

A copsiderable sum is raised from social functions
organized by the law students. In 1980-8] the Clinic
was granted a sum of R 1020 by the Law Faculty.

(b) Orgesnization

The Clini¢ is organized along the same principles

as the University of Cape Town Legal Aid Clinic.

(e}  Location

Altogether 4 Clinlcs are operative. Three are situated
on the Cape Flats in the coloured townships of Hannover
Park, Bellville South, Manenberg (Jolntly with the
University of Cape Town Clinic). The other Clinic is
gituated in Paarli-East, somn 20 kilomekers north of

the University. The Hannover Park Clinic 1s housed in

Informaetion obtained from MeQuoid-Mason op cit 144-146,
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a shopping centre; the one in Manenberg in a com-
munity centre, and the other two in church halls,

(d) Operatiun

The Clinics are staffed by about 24 students, and
work on the same bssis as the University of Cape
Town Clinics. The students do the counselling. They
also conduct correspondence on behalf of clients,
draw simple wills and contracts and refer deserving
persons to the Legal Aid Office.

Although the students who participate in the Clinics
are enthusiastic, they have been unable to obtain sup-
port from the other lav students in the University.
This causes staffing problems. The Clinic acquired a
vehicle to overcome tranaport problems, Other aspects
of the Clinics, for example, the preventive legal
education schemes, are hamstrung by lack of finance.
In 1980-81 che Clinics were consulted by 671 persons

who had mainly divorce and maintenance problems.

(ii) University of Zululand?® (situated about 160
kllometers north of Durban)

The Ciinic was started in 1978.

(a) Finance

Sponsoring sppears to be fitful and uncertain.

(b} Organization
Volunteer students run the Clinic under the guidance
of a member of ataff. During the 1980 July vacation
2 students were employed at a nominal salery to keep
the Clinic going.

Information obtained from McQuoid-Mason op cit 159~
160.

i
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(¢) Location

The clinic is situated on the campus. An off-branch
was planned for 1982,

(d) Qperation

The Clinic is open on Saturdays between 8h00 - 12h00.
Labour and contract matters meke up the bulk of the
cases, Welfare clients are referred directly to the
social workers. This has caused a 50 per cent decline
in the number of cases handled by the Clinic.

{ii1) University of Durban~Westville?® (situated on the
outskirts of Durban)

The Clinic, which was started in 1978, ceased functioning
at the beginning of 1981.

Lack of funds appears to have been the major reason for
the closure. The University stopped financing the Clinic
when the Attorneys' Fidelity Fund discontinued its fi-
nancial support for the Legal Aid Clinics generally.

A sum of money donated by an oil concern, at the request
of the law students, was frozen by the University ad-
ministration which monopolizes the University's main
fund-raislng.

This affected the Clinic badly. As the Clinic was situated
in the Indian township, Chatsworth, some 30 kilometers
away from Durban, the :osts of transport were immense,
The University provided a vehicle for which the Clinic
paid a nominal sum, The Rotary Club donated some muney
as well.?! But the Clinic was short of proper premises,
too. An outbuilding at the back of a church formed the

21

Unless otherwise indicated information ils from McQuoid-
Mason op cit 159,

Matsl Post 16 September 1979.
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makeshift counselling room.22 It had no filing

cahinet, no telephone and no stationery.23

The Clinic wus alsc andermined by other law students
who vere opposed te the formation of such bodies on

campus. 24

(iv) Upiversity of the North?3 (situated about 25
kilometers east of Pietersburg)

This Cliaie, which was started in 1977, suspended its
operation in May 1983, Here are the reasons:
(a) Problem of Staff

oL Originally it was hoped that the students themselves
would run the Clinic with guidance from the teaching

staff, In practice, however, students lacked the
enthuysiasm. The bulk of the administrative work de~

volved on the staff member serving as Supervisor on
the Clinic's Management Committee., Staff members found i
- it hard to sllocate their resources to do what was

essentislly students' work. Consequently, since its
inception the Clinic operated by fits and starts, at i
times activity was halted altogether, For example, a
Management Committee was not even elected for the year .
1983,

(b) Problem of Gontinuity ;

This was a severe problem.Bach year when the new Mun- i
agement Committee took over, the task of training new H

= students to run the Clinle came to rest squarely on the
shoylders of the faculty's supervisor. Whenever super-
visors changed, difficulties were uwxncountered in getting P
the Clinic operational again.

22 Ibid.
- 23 Ibid.
| 24 Tbid.

25 Informaktion obtained from D H Rossouw, Department of
Jurisprudence (letter dated 9 June 1983). ;
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[cll Problem of Location

Apart from the Mankweng complex, other judicial and
administration centres are far away. This made per
sonal liaison, which was often necessary, almost im
possible(l The Clinicis geographic isolation also af
fected the number of persons who came to it for help
The transport facilities are poor and villages are

far apartl This also made it difficult for students to

maintain effective contact with their clients®

d Problem of Balancing the Interests

The establishment of the Clinic was largely due to the
initial optimism of one member of the staff that such

a Clinic would serlla the educational nerd of the stu
dent [ Clinical work would, on the one hand, help the
student to bridge the theory practice gap | on the other
hand it would be a beneficial community service | Today
the teaching staff is sceptical of the Clinicls capacity
to fulfil these functions effectively ] At one stage

the Clinic considered launching a preventive law
campaign with the accent on difficult, high(fre uency
legal problems But because of the Clinicls isolation

it was felt that contact to the neighbouring population
would be hard to establish™ However, a study project on
crime in the Mankweng district was launched, but students
lost interest as the project was more academic than prac

tice orientated

All these factors dissipated the enthusiasm for the
Clinic among both the academic staff and the students
Hence it was felt that (a temporary breather might be
the right medicine

The academic staff is of the opinion that a Legal Aid
Clinic *s ideals can, in principle, be fulfilled more

effectively through similated practice !l for instance,






















































































































































































































































































































































