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ABSTRACT ARTICLE HISTORY

The right to health has primarily been developed and understood Received 24 February 2022
as an individualistic right and framed in terms of healthcare  Accepted 23 February 2023
services. Public health and disease prevention have become

increasingly important, partlc_l_JIarIy with the increasing occurrence Right to public health:

of novel pandemics. The ability of the traditional framing of the disease prevention; human
right to health is less helpful in contexts where one seeks to rights; collectivist rights;
apply a human rights-based approach to public health communitarian
interventions. Though it has been posited that this may be

remedied through the introduction of a collective right to public

health, the South African experience illustrates the potential of

the existing right to health to support public health e orts.

Drawing on the African concept of ‘ubuntu’, one can adopt a

communitarian approach to the right to health to enforce and

protect the right, even where identifying discrete rights-holders

and beneficiaries is challenging. This paper further argues that

this communitarian approach to the right to health can

ameliorate some di culties experienced with judicialisation of

health in other jurisdictions. The South African experience of

judicial enforcement of the right to healthcare is used to illustrate

the potential value of utilising a communitarian approach to the

development of the right to health to include public health.

KEYWORDS

1. Introduction

Without public health and the lives it protects and promotes, no other rights would be poss-
ible. Whether caused by an individual lack of curative care or a collective lack of public
health, the resulting morbidity and mortality su ered represents a gross violation of
human rights. Public health is a vital component of health rights, without which states
could not assure the health of individuals.*

Since it’s codification in the 1946 Constitution of the World Health Organisation, the
right to the ‘highest attainable standard of health’, in the form of a right to health has
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increasingly gained recognition in domestic constitutions. Alongside this recognition,
there have been debates as to whether the scope of the right is limited to medical treat-
ment and healthcare services,® or if it includes the broader antecedents of good health
(also referred to as the social determinants of health),® such as those enumerated in
the right to ‘a standard of living adequate for ... health and wellbeing’ articulated in
article 25(1) of the Universal Declaration of Human Rights.* While much attention
and focus has been placed on defining the entitlements this right a ords in the way of
individual access to healthcare services, less has been given to the relationship between
the right to health and public health. The right has, in this regard, been framed almost
entirely in terms of individual entitlements and the duty placed on the state.

Unlike with individual access to healthcare services, public health e orts are more
di use in nature. Rollinson posits that public health ‘refers to disease prevention and
health promotion at the level of the collective.” Interventions underlying public health
e orts are often preventative, population level interventions that may lie outside the
healthcare system.® In resource constrained settings, interventions can often play a
pivotal role in the protection and indirect realisation of the right to health by reducing
the burden diseases place on the healthcare system.

The role of public health has become increasingly important in the realisation of the
right to health, particularly with the increased frequency of novel pandemics where
population level interventions operate to protect collective health and it is challenging
to identify the individual rights-holders that benefit from these actions. In these scen-
arios, the nature of public health, and its interaction with the right to health, is distinct
from the individual treatment usually contemplated as part of a right to health and
healthcare. Mason-Meier and Mori, in their discussion of a ‘right to public health’ elab-
orate on this, postulating that public health interventions o erane cient means for rea-
lising the right to health, particularly in resource-constrained settings.” In this sense,
public health interventions may yield greater benefits and satisfy duties of progressive
realisation and minimum core under the right to health when compared to access to indi-
vidual medical and healthcare services.?

There is an additional component to the distinction between improving public health
versus individual healthcare in the context of novel pandemics. The public health
response to novel or emerging pandemics is often unable to rely on biomedical interven-
tions, and instead relies on non-pharmaceutical interventions (NPIs) that often lie
outside the healthcare system.® These epidemic control interventions operate on a popu-
lation level, and protect public health in a way that makes discerning discrete benefici-
aries of the intervention — and correspondingly rights-holders — complex if not
impossible, particularly where these interventions cannot absolutely prevent a disease
but contribute to a reduction in the burden.’® Yet it is recognised that a rights-based
approach to these public health e orts is central to their success.* As Mason-Meier &
Mori outline, the emphasis on individualistic interpretations have overlooked the poten-
tial for the right to health to improve public health and in doing so, vindicate the right to
health at a community level:

Applying only a curative health model to societies under the individual right to health has
denigrated collective responsibility for health, relegating obligations for healthy conditions
to the individual alone. Yet, to the degree that the right to health, like all individual rights, is
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premised on the autonomy of the individual, globalization’s autonomy-diminishing e ects
impair an individual right to health and necessitate a collective approach to health rights.*?

In pandemic responses, there is a need to develop the role of rights beyond impediments
to the measures to a mechanism to buttress and guide epidemic responses.*® During the
COVID-19 pandemic, many NPIs which limited individual rights — such as isolation and
quarantine, restrictions on movement and gatherings, and mandatory mask-wearing,
were central to the pandemic response.** There was opposition to these measures and
the ensuring curbing of individual rights in many countries, which may be addressed
through framing rights as supportive public health measures.™® Thus, the development
of a right to public health — or the application of the right to health to public health inter-
ventions, can o er value for both pandemic responses as well as broader public health
e orts.

Despite the importance of having rights underpinning public health responses, there
is lack of literature on this right to public health and how the right to health can support
public health e orts. There has not been much development of the concept in scholar-
ship beyond Mason-Meier & Mori’s treatise on the need to create a right to public
health.

Practically, however countries and judiciaries have been required to address tensions
between public health and rights. In doing so, these bodies have had to considering the
role of rights in public health responses and developed conceptual approaches to this
issue — including how to use rights to buttress population-level interventions.

A potential means to address this lacuna in international law emerges from South
African jurisprudence. Section 27(1)(a) of the South African Constitution'® is often
understood to be a domestic analogue for the right to health!” and provides:

Everyone has the right to have access to— health care services, including reproductive health
18
care

The language of section 27(1)(a) emphasises, in the first instances, ‘access’ and in the
second instance to ‘healthcare services’ being biomedical interventions and treatment
of disease. On the face of it, the section frames the right as an individual’s entitlement
to medical treatment. Yet the interpretation given to section 27(1)(a) by the courts,
and the framing of a rights-based approach to public health in South Africa jurispru-
dence, conceptualises section 27(1)(a) which both provides an entitlement to treatment
as well as a right which protects, and promotes public’s collective interest in health. What
enables this collectivist entitlement to health is a communitarian interpretation of an
individual right which underpinned by the concepts of ubuntu and communitarianism
that proliferate African traditions of human rights. This form of interpretation o ers a
mechanism to realise a right to public health within the existing architecture of the
right to health adopted in so many countries. This provides the needed ‘right to public
health’ as a concept and entitlement housed within the right to health as it currently
exists and without the need to create novel human rights mechanisms to protect commu-
nity-level health.

This paper proposes to use of a communitarian approach to interpreting the right to
health to promote public health, drawing on the models of interpretation adopted in
South Africa as a mechanism to develop a ‘right to public health’.
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This paper will first discuss the relationship between human rights and public health
to provide scholarly context and background to the shift in framing of this paradigm.
Thereafter we will canvass the di ering conceptualisations of a right to public health,
from the collective right proposed by Mason-Meier & Mori to the application of a com-
munitarian framing of the right. There will then be a brief discussion of the phenomenon
of judicialisation of healthcare to further illustrate the merit of the South African
approach, before moving to an in-depth analysis of the communitarian interpretation
of the right to health adopted in South African jurisprudence. The paper will then con-
clude by drawing out the form of a right to public health from South Africa as a potential
guide for the adoption and interpretation of a right to public health in other jurisdictions.

2. The right to health under international law

The Preamble of the Constitution of the World Health Organisation (1946) recognised
that ‘the enjoyment of the highest attainable standard of health is one of the fundamental
rights of every human being’.*® The Preamble also codified a broad definition of health
which extended beyond the absence of disease to include ‘complete physical, mental and
social well-being’. These statements amounted to the first recognition of a right to health,
and even this early conceptualisation spoke of a broad right but one that was individua-
listic in its conceptualisation.

Two years later, the Universal Declaration of Human Rights (UDHR) entrenched this
right as one that not only encompassed health and physical well-being by adopting a
social determinants of health (SDOH) framing to the right.® Article 25 reads:

Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing, and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.

Article 25 recognises that a person’s health is constituted by more than just physical well-
being and access to healthcare services yet it remains framed as an individual entitlement
to health and well-being, not a collective entitlement to broader public health.

Since 1948, there has been increasing recognition that extra-sectoral factors have a sig-
nificant influence on the health and well-being of individuals, directly impacting an indi-
vidual’s ability to realise their right to health.”* For example, article 12 of the
International Covenant on Economic, Social and Cultural Rights (ICESCR),* read
with General Comment 14,2 remains among the most comprehensive statements on
the right to health and its content. The text of article 12 mirrors the wording of the
WHO Constitution in outlining the right to health as ‘the right of everyone to the enjoy-
ment of the highest attainable standard of physical and mental health’. Sub-section 2 of
the article outlines in greater detail the obligations of a state in fulfilling this right which
include both the provision of healthcare services as well as obligations to ‘prevention,
treatment and control of epidemic, endemic, occupational and other diseases’.?* These
obligations are subject to progressive realisation and the States obligations in this
regard are constrained by available resources.

The framing of these obligations focuses more on individual access to healthcare ser-
vices, health outcomes and disease than on utility of population-level health
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interventions or environmental factors which have a significant bearing on the realisation
of the right to health. However, the Comment acknowledges article 12 is intended to
capture a broader definition of the right to health which includes ‘conditions in which
people can lead a healthy life’.?®> Notwithstanding the adoption of this expanded con-
ception of the right to health, the General Comment does contain caveats, acknowledging
that a state cannot completely or fully ensure the good health of its citizens since illness
may be the result of genetic factors or an individual’s lifestyle.?® In this regard, ICESCR’s
framing of the right to health includes broader public health content but places signifi-
cant emphasis on the individual entitlements that make up the right to health.

The Declaration of Alma Ata, which placed the right to health at the forefront of
addressing global health inequities, focused on primary healthcare as a means to
realise the right to health. However, in conceptualising the right to health and the role
of policies, the Declaration of Alma Ata recognised that realisation of the right to
health was contingent upon action from sectors outside the healthcare sector, stating:

The Conference strongly rea rms that health, which is a state of complete physical, mental
and social wellbeing, and not merely the absence of disease or infirmity, is a fundamental
human right and that the attainment of the highest possible level of health is a most impor-
tant world-wide social goal whose realization requires the action of many other social and
economic sectors in addition to the health sector.?’

Specifically, the Declaration recognised that economic and social development were
required for the ‘fullest attainment of health for all and [for] the reduction of the gap
between the health status of the developing and developed countries’.?®

In 1986, the Ottawa Charter for Health Promotion (the Ottawa Charter) built on this
multi-sectoral approach and made it central to the realisation of the right to health,
stating ‘[h]ealth is a positive concept emphasising social and personal resources, as
well as physical capacities. Therefore, health promotion is not just the responsibility of
the health sector, but goes beyond healthy lifestyles to well-being.”®® The Ottawa Charter
went further, outlining in concrete terms ‘prerequisites for health’ which included
many underlying determinants of health such as food, shelter, education and equity.*°
The Ottawa Charter specifically held these to be ‘the fundamental conditions and
resources for health’ and went further to emphasise the role of SDOH and underlying
determinants of health: ‘Political, economic, social, cultural, environmental, behavioural
and biological factors can all favour health or be harmful to it’.>

In contrast to the more expansive definitions outlined above, treaties specific to the
rights of vulnerable populations have often adopted a narrower conceptualisation of
the right to health. The Convention on the Elimination of All Forms of Discrimination
Against Women,** which specifically applies to women’s HR, outlines a state’s obli-
gations regarding health under article 12 as consisting of the elimination of discrimi-
nation against women to ensure equal access to healthcare services for men and
women.*

The Convention on the Rights of the Child®* contains both obligations and entitle-
ments in relation to the right to health, as well as the provision that some rights may
be limited in the interests of public health.>® Article 24 recognises the rights of children
‘to the enjoyment of the highest attainable standard of health and to facilities for the
treatment of illness and rehabilitation of health’, and specifically places an obligation
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on the state to ensure that children are provided with access to healthcare services,
including treatment and preventative services.*® Article 24 goes further than this,
though: sub-article 2 requires states to ‘pursue full implementation’ of this right to
health by, inter alia, providing healthcare and medical assistance as well as combatting
disease and malnutrition.>’

As outlined above, the various paradigms and definitions of the right to health con-
tained in international law show that there is a basis for the right to health to include obli-
gations, duties and content that extend beyond access to healthcare services and
encompass the protection and realisation of the underlying determinants of health.
However, there is not a specific or explicit provision for the right to health to operate
at a population-level or for entitlements to be held collectively when it comes to
broader public health outcomes. Rather the content as currently framed largely focuses
on the duties the State owes to individuals as rights-bearers.

3. The relationship between public health and human rights — a series of
shortcomings

The relationship between the right to health and public health itself is of increasing
importance given the growing recognition of a right to healthcare, particularly the
growing recognition of a justiciable right to health, in domestic law.*®

The tensions that arise within this relationship may be understood by contrasting, at
an ideological and conceptual level, the fundamentally collectivist aims of public health
against a traditionally individualistic model and conceptualisation of human rights.>
Human rights are often conceptualised and understood as individual entitlements and,
the enforcement of these rights, particularly through the judicial system, is often
through the lens of individual litigants seeking to vindicate those individual entitle-
ments.*® The collectivist conceptualisation of rights, and collectivist interests as a necess-
ary antecedent to the protection of individual rights are often absent from human rights
treaties that position rights as individual entitlements and the state as bearer of the cor-
responding obligation.**

The highly individualistic focus of ordinary human rights discourse was captured in
Elliot’s contention that the increasing global adoption and acceptance of human rights
is ‘the triumph of the individual’. To this end, Elliot asserted that, ‘the normative
content of human rights standards points to a global environment where the individual
is widely regarded as fundamentally sacred and inviolable, and therefore the locus of
rights that must be guaranteed by legitimate global actors.*?

However, against this understanding of individual entitlement, the inherently collec-
tive goals of public health initially seem incompatible with the rubric of individual
human rights. Indeed, for much of history, public health e orts have been pitted as
infringing, limiting or disregarding an individual human rights in furtherance of this col-
lectivist notion of ‘public health’.** Even the recognition and the accompanying judicia-
lisation of a justiciable right to health in certain settings has been viewed as exacerbating
inequities by realising the right to health of individual litigants at the cost of resources
being allocated to the collective.**

A further challenge presented by individualistic interpretations of the right to health is
judicialisation of healthcare, being ‘the use of legal actions and rights-based injunctions
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to obtain medical treatments and pharmaceuticals’ and has led to healthcare priorities
being determined by courts and litigation.*> As an enforceable and justiciable right to
health has gained increasing recognition in domestic legal systems, it's enforcement
through the judiciary and court system has often driven the discourse and development
of the right.*® In particular, the extensive cases concerning access to medicines in South
America have come to dominate scholarship on enforcement of the right to health.*’
Even in South Africa, a significant proportion of literature on the right to health is
focussed on access to medicines as the touchstone for judicial enforcement of the right
to health.*®

This judicialisation is often framed as having negative consequences for the healthcare
system.*® In many jurisdictions with justiciable rights to health — in South America par-
ticularly — the increasing judicialisation of the right to health has seen healthcare priori-
ties be dictated by the judiciary and individual courts cases.>

Though there are debates and di ering accounts of the true impact of this judicia-
lisation on equity and the healthcare — most have viewed the phenomenon as increasing
the individualisation and pharmaceuticalisation of healthcare services, in many
instances, skewing resources to the few individuals vindicating rights through the
court system rather than the society collectively.>* This phenomenon has seen litigants
increasingly rely on the judicial system to adjudicate the realisation of a range of socio-
economic entitlements, requiring courts to act as arbiter and determiners of inherently
polycentric decision-making.> The judicialisation of healthcare within resource con-
strained settings, such as the Global South, carries with it unique features.>®> The
increasing phenomenon of judicialisation of healthcare, specifically through the right
to health, in South America has typically been accompanied by the increased pharma-
ceuticalisation of healthcare, emphasising access to individual treatment.>* This exacer-
bates the incompatibility between the individualistic models of realisation of the right
to health and a community focused-public health response that often relies on non-
pharmaceutical interventions.

As a result, the use of the right to health to support the adoption of interventions that
sit outside the healthcare system, is at odds with this model of enforcing the right to
health and thus, there is a need for a solution to these shortcomings in the existing
models of defining the right to health. In this regard, a collectivist approach to application
and development of the right to health o ers a solution.

It is in this context, that the creation of a right to public health or the integration of
public health goals in the existing rubric of human rights, can provide a mechanism to
address these challenges, tensions and shortcomings. The question is then, how should
such a relationship be created? Is there a need for a new, collective right to public
health, or can existing human rights be developed to include these concepts. A potential
answer to this is proposed by Mason-Meier & Mori in the creation a collective right to
public health. We treat this as a point of departure for the communitarian approach
and thus first discuss this proposed collective right to public health.

3.1. A proposed collective right to public health

Securing population health is not merely the health of many individual persons, but a col-
lective “public” good that is greater than the sum of its constituent parts.>®
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Mason-Meier and Mori contend that what they describe as a ‘collective right to public
health’ is necessary to protect, vindicate and realise a right to health in an era of globa-
lisation.®® The necessity of this collective right to public health is underpinned by two
features of this increasingly globalised world. The first is that individual medical care
— and the corresponding rights that protect this such as a right to healthcare or access
to medicines — are less relevant to a person’s health status.>’ Individuals exercise less
control over their own health status but instead, ‘underlying societal determinants of
health’ have an increasing influence on individual health.*® These features mean that
the controlling epidemics requires require the adoption and implementation interven-
tions that lie outside the healthcare system, tackling the social determinants of health
such as gender, education, food and development.59 In fact, in many instances, measures
that seek to address epidemics are population level interventions that do not per se have
direct and identifiable beneficiaries. Within legal discourse, there is often then an
inherent tension between these population level interventions and their impact on indi-
vidual rights as they are traditionally construed. This tension emanates from the framing
of public health e orts as resulting in incursions on individual rights, which itself is a
product of the construction of rights in a manner divorced from broader public interests.
Little to nothing is said of the communal interests that may be protected by public health
interventions, and how health rights relate to these interests.

At a conceptual level, this may be due to the scope, and expressly individualistic
definitions of human rights under international human rights instruments.®® At a prac-
tical level, this may be informed by the development and enforcement of rights through
litigation which operationally requires individual right holders to bring the case but
cannot accommodate or concretely recognise individual right holders benefiting from
population level public health interventions. At an ideological level, Mason-Meier &
Mori argued that the Western notions of negative obligations as the centre point for
enforcement of rights have excluded a collective right to public health from the ambit
of the existing right to health. This may emanate an initial emphasis on civil and political
rights which are negative in nature. Collectively, these three facets may have fuelled what
Mason-Meier & Mori suggest is an undue focus on individual access to healthcare as the
core content of this ‘atomised right to health’ which has skewed the focus of action on
health to focus on the healthcare system over other interventions:

The right to health has been advanced in the ICESCR as an individual right, focusing on
individual access to health care at the expense of collective health promotion and disease
prevention programs. ... Despite developments in public health since the original drafting
of the ICESCR, the right to health remains mired in a curative or clinical model of
health, quixotically advancing individual medical solutions to problems requiring societal
change through public health programs. ... Thus, while public health has developed to
meet changing health needs, the right to health has not evolved to meet this changing con-
ception of health.®

Centrally, Mason-Meier and Mori contend that the content of the existing right to health
cannot accommodate a right to public health but instead, a right to public health requires
the creation of a complementary but independent societal right to public health. Though
we agree that legal recognition to the collective interest in public health is of immense
value, we disagree with the proposition that this can only be achieved through a novel
‘collective right to public health’. The notion of a collective right to public health as a
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solution faces challenges including that fact collective rights are not universally accepted.
Beyond this, the right to public health potentially has the same weakness as a right to
health, namely: a dischotomised conceptualisation of health that fails to recognise that
health interventions are both fundamentally a public issue as well as a deeply individua-
lised and personal one. As an alternative, this paper seeks to argue that a communitarian
interpretation of the right to health can provide a basis for recognising, protecting and
vindicating public health. This approach is expanded upon in the next section.

3.2. An alternative approach: the case for a communitarian approach to the
right to health

What is apparent from the preceding discussion is that public health objectives are con-
founded by the right to health because of the individualistic way rights tend to be inter-
preted.®® This issue is, however, a direct consequence of the Western account for human
personhood and rights. But this issue does not arise if personhood and rights are concep-
tualised in a di erent way, as is the case in certain streams of thought of African philos-
ophy, including African communitarianism. African communitarianism is characterised
by the view that the individual, and any entitlements they may have, are inextricable
linked to the interests of the broader community.®® As John S Mbiti puts it, communi-
tarianism is founded on the premise that ‘the individual does not and cannot exist
alone except corporately [because] [h]e owes his existence to other people’.®*

From the perspective of African communitarianism, all individuals within a commu-
nity share a dialogical relation, and because of this, they also share reciprocal obligations
to each other, chief which is the duty to treat others in a way that promotes harmony in
the community.®® As a result of this, no individual’s entitlements can ever be conceived of
in a way that is adverse to the interests of the broader community. This is something
which South African courts, in particular have recognised in recent years, in departing
from the atomistic view of the person and their entitlements, to a view based on commu-
nitarianism — as Forman explains:

[T]his approach to rights was based on the traditional African notion of ‘ubuntu’, which
translates to ‘humaneness’, personhood and ‘morality’, and which ‘envelops the key
values of group solidarity, compassion, respect, human dignity, conformity to basic
norms and collective unity.’ This is a notion which the Court argues ‘su uses the whole con-
stitutional order ... . [and] combines individual rights with a communitarian philosophy.’
This approach to rights seeks to ensure not simply that individual rights are realized, but
to make doing so an integral part of a collective ethos of mutual respect and humaneness.®®

The concept of ‘Ubuntu’ alluded to above is descriptive of an underlying ethos of sub-
Saharan African cultures, which holds that all human beings, being inherently social
creatures, require other human beings in order to live a good life. Therefore, individuals
in a community owe reciprocal obligations to each other aimed at achieving harmonious
relations within society.®” This ideology is associated with the Nguni expression ‘umuntu
ngumuntu ngabantu’, which may be translated as ‘persons depend on persons to be
persons’.?® One might assume that communitarian philosophy like Ubuntu, and its
regard for the interests of the broader community, is entirely opposed to the idea of indi-
vidual human rights. However, as commentators on Ubuntu have pointed out, any

claims of a disjunction between human rights and African communitarianism are a
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product of a misrepresentation of rights as being exclusively a feature of individualism
and a manifestation of the atomistic view of the human person in Western philosophy.®®
However, as alluded to above, the e ect of Ubuntu has not been to reject the concept of
individual human rights, but to redefine rights in a way that reflects the African commu-
nitarian vision of the individual person as an entity indelibly bound to, and in a dialogical
relations with, a broader community. This is what was meant by Sachs J remarked that
Ubuntu ‘combines individual rights with a communitarian philosophy’. Accordingly, a
trend that has emerged from the interpretation of rights through the lens of Ubuntu is
an acknowledgement of the need for individual autonomy to not be framed in an atomis-
tic and overtly individualistic way.”® It is this reconceptualisations of how one thinks
about individual rights, which we seek to argue for in the context of the right to
health in this paper.

The reason African communitarianism is a worthwhile lens through which to view the
right to health, is because of how it provides a useful means through which to navigate
the apparent conflict between this right and the society’s collective interest public health.
This conflictis, in e ect, a conflict between the interests of particular individuals and the
interests of the broader community. And what we see in cases dealing with conflict
between the interests of individuals and communities in which Ubuntu is utilised, is
that what African communitarianism calls for is not a dominance by community or indi-
vidual, but a recognition of their interrelated relationship.”* A similar approach can (and
should) be taken at a global level in relation to the right to health, especially in regards to
health interventions that have implications for both individuals health outcomes, as well
as the health of the general public. It is for this reason we argue for a communitarian
approach to the right to health, which, as Langa J puts it, ‘calls for a balancing of the inter-
est of society against those of the individual’.”

As a means of expanding on the argument for a communitarian approach to conceiv-
ing of the right to health, the next section outlines the relationship between ubuntu and
the African human rights system before turning to consider South African jurisprudence
as an example of how such an approach may be operationalised.

4. The regional approach: the African human rights system, the right to
health and ubuntu

4.1. The right to health under regional instruments

At aregional level the right to health has, notwithstanding the narrower text contained in
key instruments, the developed a scope that extends beyond access to healthcare. The
African Charter on Human and Peoples’ Rights (the African Charter),” recognises the
right to health in Article 16 as the right of every individual ‘to enjoy the best attainable
state of physical and mental health’.”* The article outlines the specific obligations states
have with regard to the fulfilment and realisation of the right to health, stating: ‘State
parties to the present Charter shall take the necessary measures to protect the health
of their people and to ensure that they receive medical attention when they are sick’.”®

Despite expressly outlining the core obligations in relation to medical attention, sub-
sequent interpretation of the article has seen the text imbued with a broader meaning. In
Social and Economic Rights Action Centre and another v Nigeria,”® the Commission
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recognised a right to food as being implicitly contained in both article 4 (the right to life)
and article 16 (the right to health) of the African Charter.”” The Commission explicitly
recognised a conceptualisation of the right to health, owed to a community, that was con-
tingent upon the enjoyment of other rights:

While the right to food is not specifically enumerated in the African Charter, it is implicit in
such provisions as the right to life (art.4), the right to health (art. 16) and the right to econ-
omic, social and cultural development (art. 22) ... It is undeniable that food is central to the
enjoyment of such other rights as health, education, work and political participation.’

This solidified the content of article 16 as expanding beyond individual access to health-
care to a broader entitlement a orded a community a ected by the activities of a private
actor.

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (the Protocol)’ provides special protections to women, specifically to
protect women against discrimination. Article XIV of the Protocol contains a right to
health, specifically related to sexual and reproductive health The Protocol also requires
states to take action to curb ‘harmful practices’, including practices which, inter alia,
negatively a ect a women’s rights to health, dignity and physical integrity.*° Though
the content of the entitlements contained in the Protocol are broader, the enforcement
and framing of duties remains highly individualistic in its content.

Under article 14 of the African Charter on the Rights and Welfare of the Child
(African Children’s Charter),®* all children have the right to enjoy the best attainable
state of physical, mental and spiritual health. Article 14.2 outlines a state’s obligations
under this right and includes specific measures to protect this right. Specifically, states
are required to ‘to ensure the provision of necessary medical assistance and health
care to all children’ and are obligated to take steps to assist parents to realise these enti-
tlements as well 22

Though the recognition of the underlying determinants of health is more limited
within regional instruments, the infrastructure of the African Charter and other popu-
lation-specific conventions do recognise the right to health as encompassing a broader
array of obligations than merely an obligation to provide access to healthcare and
medical services.

4.2. Ubuntu and the African human rights system

The African Charter has adopted a collectivist and communitarian approach to the
content of the rights it protects. The principles of communitarian were to be borne in
mind from the development of the Charter and particular emphasis was placed on the
protection of socio-economic rights, not just individualistically but collectively.®® This
is done most overtly in those rights which are explicitly created as collectively held
rights, such as the right to development or the nature of the right to property where it
is held by communities rather than individuals.®*

However, the Charter e ects the communitarian approach even within the other
rights through its inclusion of collectively health ‘people’s rights’ as well as its inclusion
of duties on individuals as well as states.®> Under Article 27, individuals have rights to
their families and society as well as to the State. Moreover, when exercising one’s
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rights, one must have due regard to the rights of others as well as community or public
well-being in the concepts of ‘common interest’ and ‘collective security’.®® These two
components reflect the core of a communitarian approach to human rights — illustrating
the reciprocal nature of rights and duties as well as the reciprocity underlying all relation-
ships.®” Cornell posits that these features of the Charter as ‘concrete manifestations of
ubuntu’.®® However, the concept of ubuntu within the Charter extends beyond the
content of the rights to the approach adopted in understanding the relationship
between rights. Communitariniasm, particularly when viewed through the lens of
ubuntu, highlights the interdependence between individuals and community. Critically,
it is understood that individual rights cannot ‘be meaningfully exercised in isolation of
broader community rights.’®°

The African human rights system is, in many ways, anchored in the protection of
peoples’ and human rights and has been implemented at a country-level through the
adoption of similar rights in national constitutions.”® The next section considers how
the African communitarianism has operated at a practical level and in the context of
the right to health by considering how concepts of communitarianism has influenced
South Africa’s jurisprudence on the right to health.

5. The influence of the communitarian approach the development of the
right to health in South Africa

South African case law on Ubuntu provides a practical context within which we can con-
sider the practical implications of African communitarianism in human rights discourse.
Since its inclusion in the Interim Constitution in 1993,°* Ubuntu has featured promi-
nently in South African law as a value that guides the application and interpretation of
human rights.> And one recurring role of Ubuntu in South African case law has been
to bring attention to the reciprocal nature of human relations in a society defined by a
communitarian ethic like Ubuntu, and the implications of communitarianism philos-
ophy for how we understand human rights.”® This sentiment was concisely expressed
by the Constitutional Court by Sachs J in Port Elizabeth Municipality v Various
Occupiers:

The spirit of ubuntu, part of the deep cultural heritage of the majority of the population,
su uses the whole constitutional order. It combines individual rights with a communitarian
philosophy.**

The developing South Africa’s jurisprudence on the right to health demonstrates how the
philosophy of ubuntu may be operationalised in the interpretation of the right to health.
Moreover, the South African jurisprudence provides examples of how the application of
communitarianism to a traditionally individual right may work towards the protection of
public health.

5.1. The initial approach to judicial enforcement of the right to healthcare

South Africa’s initial judicial enforcement of the right to healthcare was characterised by
two features — first, was a judicial deference to government decision-making about the
provision and non-provision of healthcare services and second, that the enforcement
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of rights was not individualistic. The first emphasised the separation of powers adopted
by the judiciary when enforcing socio-economic rights more generally.*® There was a rec-
ognition in early case law that the government had limited resources and that decision-
making in the healthcare and other sectors was inherently polycentric.®® This approach
was adopted in the earliest of South Africa’s socio-economic cases — Soobramoney v Min-
ister of Health.®’

However, it is in the approach adopted to interpretation of the right to healthcare that
these decisions laid the foundations for an approach that would depart from the trends of
judicialisation of healthcare. The earliest right to healthcare decisions are characterised
by a communitarian approach to the interpretation of health rights, as evident by the
court’s regard on the impact the application of these rights would have on all rights
bearers. As Forman put it:

While [Soobramoney] appeared to reject an enforceable individual right to access health care
services, the Court was careful to suggest that this right was in fact justiciable, albeit within a
novel rights tradition premised not on autonomy but on human interdependence. This new
approach would require adapting traditional rights analyses to “provide a broad framework
of constitutional principles governing the right of access to scarce resources and to adjudi-
cate between competing rights bearers.”%®

The communitarian interpretation and enforcement of the section 27(1)(b) (and related
rights) adopted by the Constitutional Court remains a unique feature of South Africa’s
enforcement of the right to health. The South African approach remains disparate to
the trend of individualistic interpretation of the right to healthcare observed in South
America. As Rajan observes in his discussion of the South African model:

South Africa has emerged as an exemplary locale for the manifestation and shaping of this
phenomenon, in ways that have exceeded mere contractual dispute in order to adjudicate
fundamental ethical, moral or constitutional principles, often taking recourse to discourses
of rights. The judicialization of health is part of a more general contemporary global
Southern phenomenon of the judicialization of politics.*®

As will be discussed further below, the communitarian interpretation in South African
right to health cases, builds a foundation upon which one can understand the content
of the right to healthcare as not only owing to individuals seeking to enforce the right
but as containing entitlements owed to the broader community and public — in some
senses related to the protection of this broader societal entitlement to access healthcare
which has been interpreted as including preventative measures. We unpack the scope of
this so-called communitarian approach with reference to South African jurisprudence in
the next section.

5.2. The development of a communitarian approach to a right to healthcare in
South African jurisprudence

As mentioned above, Soobramoney is the natural starting point in understanding and
analysing South Africa’s right to health jurisprudence. As a case concerning the enforce-
ment of an individual’s right to dialysis treatment, the court may have elected to enforce
that right as an entitlement owed to the applicant alone or to the group of individuals in
the same medical position as the applicant. Instead, the court elected to balance the right
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of the applicant and those in his position to healthcare against the interests in public
health of broader society. This position was articulated by the framing of the competing
interests by Chaskalson P as the impact provision of these dialysis treatment services may
have on the provision of other healthcare services or even services outside the healthcare
sector, particularly in South Africa’s resource constrained setting.’®

If all the persons in South Africa who su er from chronic renal failure were to be provided
with dialysis treatment — and many of them, as the appellant does, would require treat-
ment three times a week — the cost of doing so would make substantial inroads into the
health budget. And if this principle were to be applied to all patients claiming access to
expensive medical treatment or expensive drugs, the health budget would have to be dra-
matically increased to the prejudice of other needs which the State has to meet. (emphasis
added)

Here, Chaskalson was particularly mindful of the impact a claim such as the applicant’s
may have on the healthcare system that is utilised by the broader South African
population.

The hallmark of judicial deference in socio-economic cases was not solely framed as an
issue of poly-centric decision-making or allowing the State to make decision but framed
far more collectively as a concern about the rights and entitlements of those not immedi-
ately before the court. In Chaskalson’s discussion of resource constraints he explicitly
considered how this decision may impact the broader needs of South African society,
stating:

Unfortunately, this is true not only of the appellant but of many others who need access to
renal dialysis units or to other health services. There are also those who need access to
housing, food and water, employment opportunities, and social security. These too are
aspects of the right to

“ ... human life: the right to live as a human being, to be part of a broader community, to
share in the experience of humanity.” The State has to manage its limited resources in
order to address all these claims. There will be times when this requires it to adopt a holistic
approach to the larger needs of society rather than to focus on the specific needs of particular
individuals within society. [Own emphasis added.]***

Though this is framed in terms of resource constraints, it is worth noting that in his con-
curring judgment, Sachs J draws out the communitarian interpretation beyond this.
Though initially Sachs recognises the integral role of rationing to the protection, pro-
motion and realisation of human rights,'° he expands the concept to explicitly frame
rights as collectively held, shared entitlements and a courts role as not only to limit
rights in resource constrained settings but instead to support action which enables the
greatest and more e ective enjoyment of rights:

Traditional rights analyses accordingly have to be adapted so as to take account of the special
problems created by the need to provide a broad framework of constitutional principles gov-
erning the right of access to scarce resources and to adjudicate between competing rights
bearers. When rights by their very nature are shared and inter-dependent, striking appro-
priate balances between the equally valid entitlements or expectations of a multitude of clai-
mants should not be seen as imposing limits on those rights (which would then have to be
justified in terms of section 36), but as defining the circumstances in which the rights may
most fairly and e ectively be enjoyed.'®?
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The court’s duty in relation to these rights, and thus the content of the entitlements of
these rights are not owed exclusively to those seeking to vindicate their rights in an
immediate court case but are a di use, collectively held entitlement and thus actions
must aim to also protect the collective entitlement to public health, rather than just
the rights of those before the court.

This framing of the individual entitlements under section 27 against a broader societal
entitlement to access health was reiterated in TAC, where the court stated:

It should be borne in mind that in dealing with such matters the courts are not institution-
ally equipped to make the wide-ranging factual and political enquiries necessary ... for
deciding how public revenues should most e ectively be spent. There are many pressing
demands on the public purse. As was said in Soobramoney:

The State has to manage its limited resources in order to address all these claims. There will
be times when this requires it to adopt a holistic approach to the larger needs of society
rather than to focus on the specific needs of particular individuals within society.' (empha-
sis added.)

In TAC, the court considered the flipside of this issue, noting the substantial e ects the
HIV pandemic could have on the achievement of other rights while acknowledging as in
Soobramoney that government also faces demands to meeting obligations to access, inter
alia, education, housing, water and food.*®® Consequently, the foundation for a commu-
nitarian interpretation of the right to healthcare became entrenched in the most founda-
tional of section 27(1)(a) jurisprudence.

The preliminary exploration of judicial reference to the right to health above illustrates
how the communitarian approach to the right to health has a distinct advantage to how
the right is traditionally framed at the international level; namely: it reconciles the appar-
ent conflict between individual and collective entitlements by accommodating both and
balancing them.

The application of section 27(1)(a) to non-pharmaceutical interventions and public
health responses more broadly has expanded over time and o ers further detail on
how this collectivist approach may be applied outside the healthcare system.

In 2009, British American Tobacco (BAT) challenged the constitutionality of the
Tobacco Products Control Amendment Act 63 of 2008, specifically the sections which
prohibited the advertising of tobacco products on the grounds that the ban unjustifiably
limited BAT’s right to freedom of expression under section 16(1) of the Constitution. It is
worth noting, when considering this case, that the intervention under consideration
(namely marketing restrictions) lay wholly outside the healthcare sector. In considering
whether the limitation of this right was justifiable, Phatudi J gave significant weight to the
public health purposes of the ban which extended beyond tobacco users to ‘passive
smokers’, stating:

I am of a strong, view that protection of ‘public health interest’ is one of the fundamental
rights that override the interest of an individual including that of the applicant The right
to freedom of expression is not absolute and cannot override the interest of the democratic
society. Advertising of a tobacco product is made solely for the interest of a person with a
sole purpose of persuading or enticing members of the public to patronise the product. In
fact, the main purpose of advertising tobacco product is to promote the use of the harmful
product which often becomes fatal even to the consenting adult tobacco consumers. The
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tobacco is more harmful to passive smokers especially children who find themselves,
without choice, in motor vehicle(s) in which a smoker is a passenger and smoking.'%°

Despite the recognition of this ‘public health’ objective as a basis to justify the advertising
ban, the High Court did not expressly invoke a rights-based approach to justifying the
ban.

The Supreme Court of Appeal, however, approached the limitations analysis with
reliance on both section 24 and section 27. The majority judgment of Mthiyane DP,
focussed primarily on the public health objectives behind the advertising ban with refer-
ences to both sections 24 and 27 of the Constitution. The court explicitly linked the
public health objectives of the ban to the right to a healthy environment, stating: ‘The
public health considerations and the countervailing right to a healthy environment
make a strong case for the limitation of the right which the appellant seeks to enforce.™*%’

In determining the constitutionality of a ban on the advertising of tobacco products,
recognised the role of the ban in protecting public health.*®® Specifically, the Court found
that government had an obligation to implement tobacco control measures and that
these measures were linked section 27(1)(a) of the Constitution, stating:

There can be no question that government has an obligation to protect its citizens from the
ravages of tobacco use. Smoking is undoubtedly hazardous and has an adverse e ect on
health care. In terms of s 27(1) of the Constitution everyone has the right to have access
to health care services which the State is obliged to provide and to carry the costs of, if
necessary.%®

The BAT case aligns with the communitarian approach to the enforcement of the right to
healthcare adopted in Soobramoney and TAC; but extends this content to — when read
with section 24, the right to a healthy environment — the prevention of illness and disease
through measures that fall outside the healthcare context. The BAT decision provides an
interpretation of the right to healthcare that can be used to buttres and strengthen public
health interventions — even where the beneficiaries of these protections cannot be discre-
tely identified.

This approach was reinforced and further developed during the COVID-19 pandemic.
During the pandemic, the government was tasked with navigating the terrain of how best
to respond to a novel virus with a limited array of public health interventions — most of
which did not involve the provision of healthcare services and did not target specific indi-
viduals but the population as a whole. The subsequent legal challenges to this response
resulted in jurisprudence which expanded the application of section 27(1)(a) beyond
access to healthcare services to include disease prevention measures and broader
e orts to protect and improve public health.

In Esau, for example, the Minister was tasked with defending a suite of measures
aimed at preventing the spread of COVID-19. In this regard, the Minister argued that
the COVID-19 regulations worked to promote the rights to life, freedom and security
of person and, importantly, access to healthcare system — not of a particular person but
of broader South African society.™'° The Supreme Court of Appeal accepted the argument
that these measures served to protect societal interests, specifically the right to life stating,

In a sense, there has been something akin to a trade-o : the rights to freedom of movement,
to dignity and to pursue a livelihood were limited to prevent the spread of Covid-19 and
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that, in turn, protected the right to life of many thousands of people, who would have died
had the disease had the opportunity to run unchecked through the country.***

The role of these measures, and the balancing act government was engaged in, was
described by Plasket JA as a form of protecting and promoting the rights of the collective
of South African society through slowing the spread of the virus and allowing healthcare
facilities to be better prepared and equipped.'*?

The High Court gave similar recognition of the role of NPIs in protecting the right to
life in which concerned the constitutionality of the ban on sales of tobacco protects. In
British American Tobacco South Africa (Pty) Ltd and Others v Minister™® and in Fair-
Trade Independent Tobacco Association (FITA)** the Minister again invoked the
right to life and the strain on the public health care system to justify the prohibition.
In this regard, the Court said the following on the right to health and the duties it
imposes during a pandemic:

The Constitution imposes positive duties on the State to protect, promote and fulfil the
rights in the Bill of Rights — including the right to life and the right to access to healthcare
services. Thus, the State has a duty to take steps to prevent the spread of disease and to
reduce the burden on the healthcare system, so as to ensure that those who need these ser-
vices can have access to them. This duty is particularly acute in a pandemic.™*®

This reading of section 27(1)(a) which would encompass a measure such as a ban on
tobacco sales to protect the capacity of the healthcare system was successful in FITA
which the court expressly finding that the ban was in line with the state’s duty under
section 27(1)(a):

In One South Africa,*® the Court went even further in expanding the content of
section 27 beyond COVID-19 measures. The broad reading adopted by the court sees
the realisation of the right to health — not purely in terms of ensuring access for patients
but as part of broader social and development obligations. The court when so far as to
read the growth of the economy as a means for the state to fulfil its obligations under
section 27(1)(a), stating

In this case, the constitutional issue implicates a range of fundamental rights, which pull in
di erent directions. The measures the state adopts to deal with the threat posed to the
right to life must in turn safeguard and protect other constitutional rights which are
also a ected by the Covid-19 crisis. Section 7(2) expressly requires this of the state.
These include, for example, the right to reasonable access to health care services for all
the population, and not only for Covid-19 patients; the right to freedom of movement;
the right to dignity which attaches to the ability to earn a living and feed one’s family;
the right to free choice of one’s trade, profession and occupation; and the right to property.
Moreover, the measures that the state adopts must also not hinder its ability to meet its
constitutional obligations progressively to provide access to housing, social-welfare,
health care and education. The health of the economy and fiscus are central to its
ability to do so.**’

This interpretation is likely heavily influenced by the context of the case as the applicants
were arguing for a continuation of hard lockdown to prevent the spread of COVID-19
and save lives where the government was defending its e orts to re-open the economy
which would likely compromise public health to some degree. Consequently, the com-
munitarian approach to interpreting the right to health doesn’t always result in the
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prioritisation of public health over individual interests but contemplates a balancing
between competing interests of health and community well-being.

6. Discussion

These cases show the operation of a communitarian approach to the right to health in
furtherance of public health measures across di erent epidemics. The scope of the
right to health and its development as a communitarian right in South Africa span
three epidemics, HIV, non-communicable diseases and COVID-19. Within each of
these, the public health interventions proposed and the Courts’ consideration of the
impact these measures will have on rights was not limited to those parties immediately
before the Courts or most directly a ected by the intervention.

Rather, by adopting a community-oriented approach to the interpretation and oper-
ation of the right to health, the Courts have been able to utilise the right to health to
protect the interests of the broader community and public health objectives. This high-
lights the core element of reciprocity which underpins communitarianism, namely that
in exercising an individual right, one must have regard to the rights of others as well as
the broader interests of society. In these cases, that broader interest has e ectively been
public health considerations but, in operationalising this approach, the South African
courts have opted to frame these considerations not just in terms of public good but
also as part of the entitlement the broader community has to access healthcare services.
Thus, the other tenet of communitarianism as observed in the African Charter is reflected
in the jurisprudence of South Africa, the sense that rights are not held by and owed solely
to individuals but may also be held collectively.

The operation of the right to health in the South African context has been developed
beyond an individual entitlement of access to healthcare to now concern state obligations
to fulfil and protect the right to access healthcare services held by South Africans outside
the parties immediately litigating and without the need to specifically identify rights-
holders. This has enabled the Courts to develop and apply what is e ectively a right to
public health, without the need for such a right to be formally codified in the Consti-
tution. Rather, through the adoption of communitarian principles, the content of existing
rights, such as the right to healthcare, may be expanded to include the interests of public
health without the need for novel human rights instruments.

This approach has an additional benefit in that it avoids the distortion of priorities that
so often has emanated from judicial intervention in the healthcare system. The commu-
nitarian framing has enabled the protection of the broad goals of public health through
the recognition of communitarian entitlements under the right to health, even where the
beneficiaries and rights-holders may not be easily ascertainable and discrete as would
normally be the expectation in litigation. This means that, in making decisions, the judi-
ciary must have regard to the impact the outcome may have on the rights of others — due
to the interdependence of the individual and collective rights and avoids having the rights
of those before a Court being prioritised over community well-being and common good.

Finally, the communitarian approach to the right to health has a clear advantage to the
traditional framing of the right to health under international law in that it reconciles the
apparent conflict between individual and collective entitlements by accommodating both
and balancing them to reach an outcome that is best for the community.
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7. Conclusion: the communitarian model as a way forward for the right to
public health

There is an immense value in integrating public health into human rights frameworks.
Particularly in epidemic response situations, a right to public health can provide a
means to buttress and protect public health responses from opposition and challenges.
However, this idea of a ‘right to public health’ has, until now, remained under-developed.

This paper has sought to use the communitarian approach, through the lens of South
African jurisprudence, to propose a mechanism to recognise a right to public health
within the existing human rights infrastructure of the right to health. This approach to
a communitarian interpretation of the right to health, firmly buttressed by other civil
and political rights, o ers a pathway to develop the content of a traditionally individua-
listically framed right to health to include public health. This communitarian approach to
the right to health can have utility and application in supporting and guiding action for
future epidemic responses, particularly where the response involves interventions that
are (i) outside the healthcare sector, (ii) benefit a collective and (iii) protect the rights
of this collective.

While the enforcement of the right to health has long been plagued with complexities
such as the phenomenon of the judicialisation of healthcare, the communitarian
approach o ers an antidote to these di culties, enabling countries to leverage on their
existing human rights architecture to promote broader public health objectives.
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