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FREFACE

This thesis consists of the printed text of the chapters
on the lew of eridence in Volume IV of South Afvican Criminal
Lav aod Procedure (formerly Gevdiner and Lansdown), mow in
the press, For this purpose the peges have been re-mubered,
the cross-references amended, mnd specisl indexes rrepared.
The printed text generelly states the law as at 315t December,
1969, and relevant cases Teported in the South African Law
Repoxts, Jamvary - July 1970, ave aunotated in typesoript.

fte organisation of the materisl in the text has been
influenced to some extent by that of Oross cn Evidence, 3rd
ed. (1967), In H. Hoffmann, South Africen Law of Bvidence,
2od ed. (1970), Wigmore on Evidence, 3rd ed. (1940), apa
Gerdiner and Lensdown on South African Crimivel lew and
Procedure, II, 6th ed, (1957).

Ky thanks are 216 4o Professor Ellison ahn, 4o Profossar
. J. B Dugard, and 4o Professor P. Q. R, Boberg, of the
University of the Uitwatersrand, for their generous help, by
4dvize end Yy example, on matiers of technique; and to Messrs.
Juta and Oo. Ltd., publiskers, for kindly making aveilible the
spevially nunbered pages for imclusion in this thesis.

Jean Cempheil
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CHAPTER ¥ §

NATURE AND SOURCES OF THE
LAW OF EVIDENCE

Section Page

1. Tiso Natuse of Legal Evidence .. 666 1
1. Sources of §.A, Law of Evidence o3
HL Tilegally Obtained Evidence . 0 s

1 THE NATURE OF LEGAL EVIDENCE

Evidence in & legal sense refers to those means, other than argument, which
can be st before & court of Jaw to persuade it 45 to the existence or Gon-
cxistence of facts (fucta proband) which are the subjcct of judicial investigation.
Teincludes oral testimony from witaesses, and documents and objects prodsced
to thé court,

Many, perhaps most, of the rules of evidence are exclusionary rules. Magh of
what would be fegarded 2 probative in everyday jife and cormon-sense
seasoning s Kept out of the process of judicial pmor The reasons for the rules
of exclusion ure lasgely historical, fowing in great measure from the procedusal
division of furction between judge and jury. Some rules of exclusion are based
onpolicy,
itaf the same time the danger of prejudicing the tribunal irrevocably against the
actused., The fairness of the trial and the need to guard agaiast even the possi-
ility of prejudice take precedence over fogical cogency. .* is for easons of
policy alsa dul, even whm evidence is legally admassible, ihe. Judicial officer is
ested with discretion fo exclude it where its prejudicial poten-
talities au:wugh o probative foree Ths judicial discretion can be wxerised

is tochnically ndmlwble by common law or by statute.
is LA, in R. v. Hepwor
*A. criminal vial is 7ot a game wheee one ;ms is =||L!ded 1o ciaim the beeftof oy
omision. or istake made by the othe side, and  juye’s positon o & sriminal it o
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Adodge it an adminsirtor of ot be i ot merly  Sgurceatshe s ik only (@
iect and the procesdings conding to tecopnlsed rules of procedure but
that justios B oy

The pawer of the court presiding over a civij trial is not correspondingly goeat,
S the pblio nterest s less directly involved.) The corcept of 2 caiminal rial
us displayed in judgsments Such a5 &. v. Hepworth bas 2 correlative effect upon
the Function of the prosecutor #hose role is not to be conceived of in partisen
terms. Horts Yequired to act as & sespoasible and independent legal offcer, whost
duty is not simply to obtain a conviction, but to place befors the court all the
. rlevant faces in s possession whether they make i favour of @ conviction ox
it
“Apast from the matter of judicial discretion, the rules of ovidense are genecally
the same in criminal as in civi) case. The differences are accounted for largely
by the fact thet. in eciminal 1 5 thece are no detailed pleadings narrowly
defiiug the isses,S and by the incidence of the onus of proof, which resis
wormalfy upon 1he prosecution, 4o be discharged beyoud 2 tewsonable dovbt,
Thero ere in addition certain particufar rules applying only in criminal cases,
for axamnple, the terms upon which 2 confession by the accused” is received, or
the competency and compcllability as a witness of the accused’s spouse,
Another difference betiveerr civil and criminal evidence is (haz whereas in a
civil trial the rules of evidence ean be waived or varied by consent, in criminal
cases generally speaking the defents vanmot consent 1o the dmission of other-
wise inadmissible evidence, or waive its right to object to it# As to the position.
e he delsne nadtenly or by desgn sl ender o st nadmisle
evidence, see below, pp: €80 and 04.1"
“The manner in which the reception of evidence is deteronined imiisausiads
STER0a,-ane will wise be referred tu as celevant when particular rules of
‘idence are dealt with. Broadly, it may be stated that In terms of section 109(3)
of the Criminal Code matters of law are for the judge alone, 2ad this jncludes
sulings upon the admissibility of evidence,? the amount of eyidence.® the order
of evidence™ and the burden of proof Matters of cogency 5 10 the weight or
exndibilty of evidencs are for the trier of fact, Which since the abalition of jary
Itials™ means the judge sitting with assessors, or the judicia® officer if he is
sitting alone. Where the jssuc of the competeacy of & witness depends op
matters of fact, c.g. his sanity or level of comprekension, it is adjudicated befote
U full sourt s questions of the weight an tho admisibiity of bis evidence
eatno: copveniently be sepatafed.X

m e g, Sosotal sy N0, 1965 ) S 416 ()
i e A B s
n:mu),!qsm)mn;mx_

ths importance: ﬁlndﬂﬁnmllhemﬂofmnlﬂﬁﬂmmwv
Mmlrr 1937 A.DBISX’ ‘) Y7 oy S A, B
S For, T L 07 S L, nfs.armmnhkmm.mmmwx

0 xu‘;vmm A ;he)
a {AD, lomons, S.A. 352 (ADJ.
[ e rf’f‘%’:m 1947 (4) S.A. 508 (AD).
: glrlamw V. Fiskers B!rwm, SiaDs
V.
WDy the Abalitor of 1 N
Mqud.r m"s{\m K.B. m(ccu, n v. Manargo, 1963 (4) S.A. 708 F.C).
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Tewill be approsiated from the above that there is & clear distin
the admissibility of evidence and it suficiency. f what is .ddw;go;: in law
Pfqpeﬂ)' be pus before the court, it is admissible. I is only once it has been

could be admitted that ity persussiveness, aloe of in conjunction with other
evidence, in satisfying the court as to the facta probanda has to be considered,

“Fhe classification of some different type of evidence, and a discussion of each,

1ype, hig been set out in the chapter on “The Manacr of Adduclng Evidence’

Selow, p.608, where the distinction betwsen primary and secondary, evidence of
documents is aiso set out. See also, as to the Best Evidence ruls, p. 96D, and as N
to the nature of circumstantial as opposed to direst evidence, helow, p. ROW;-!

Parely on the matter of terminology, it may be said very broadly that the
distiootion which is drawn between direct or original evidence and hearsay
evidence refers, in the former cuse, t0 the festimony of a witness us to whet T

with his own semses, aad in the latier Case, to the testimony of a

witness who merely reports what another stated himself to have perceived. See
‘pelow, 5999, ‘Parol evidence' is a term of ast which is used, where the meaning i
of a docurment is in issue, to refer (o other evidence (oral or written) of that
meaning, outside of the document itsels.

L]

1A SOURCES OF 'I'HE SOUTH AFRICAN LAW OF EVIDENCE IN

ThcsonthAfncan hw Fevi Roman-Dutch principk '
Although cctasionally the cours have made passing reference to those prin- .
oplesy® the English law of evldenu yns ety latodued into Seuth AGica, &
Ordinance 72 o 0 (C)- :
‘The presoat iaw is regulated hy the Criminat "xoceduxe Ac: 19557 a5 i
smeaded. This Act contaips evidential rules on a umber of topics, aud for the #
residue of stles not expressly set out provides in sectiua 292 (as amended by the .
Criminal Procedure Amendment Act, 1963%): .
“The law &% to the ldm:si’bﬂl(y of ¢ evidu\u and as to the competercy, exaninstion and
cross-exanination of in force in respect of criminal proceedings oo i
mmmhwnrmy. 1961, shﬂllwlyhmywnmaplﬁllvmwﬂedbylhuAﬂ "
or any othar law.
In ddition, the ffect of section 292 Is expressy aid apparently superfiuously
extended to spesific cases by sections 232 (professional privilege), 233 (State
‘prvilege), 234 (pnvdege ngmnsl selfincripination), 241 (beasay), 262 (dymg
47 (chazac! sexual charge), 202 and 260
{manner and sufﬁaem:y o oot of mwnm.enz to yublic office), and 286
(mpeachment and support of a witness's credibility).
What then was the law in force on 30th May, 19617 As held by the Appellate
Division in Ex parte Minisier van Justisie: in re S. v. Wagner® it was the

ot Misierk v. Fagan (1897) 14 S.C. $0; R.v. Leuner, 1958 (3) S.A 562 S.W.A).
"Aﬂﬂa Seatloss oen

2 0f 1963, ste. 29, This gmenment fss, I n intsted at loat einforced o i
l:lml!e In the lpnmlr.h IM “courts to the whole question of what our law of
dence estier e the subject, even [hose o{mMpe!lm D!vklon. are. s
o Yk b vl s wil ccoringl b reforsd (5 :
Tl:n aniy ln ﬂmln

historical intercst.
21985 (4] S.4. 507 (A, 3F-G. Sce, also, 5. V. Langa, 1963 () 8.4, 941 (N): S v,
lmm1%(4);;”;’,5(5(’0:)’:;«”5‘”14%”5»4 0 1565 (81 S.A. 336 (13-
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previous unamended scction 292, which applied to residus] matters not expresly
Gealt with the 1aw ‘in force in criminal proceedings in the Supreme Court
Ldu:ame in England, and Steyn C.J. in ian der Linde v. Calisn adaed shet
1o be read in the light of the provisions whereby, until 19569 the Privy
el s the ultmate court of appeat for South Afves. The resdlS 1 vt
1950 apigions of the Privy Council and Appelate Division decisions are
binding aa the South African cousts, although the Appellate Division is free to
depart from either if satisfied it was clearly wrong= Post-1950 Privy Counci
decisions are persuasive only, since it is not past of the Supreme Coure of
Judicature in England. Decisiuns of the House of Lerds and lower tridunals in
the English hierarchy of courts prior to 1961 are bic-Jing on Seib Afsican courts
1 50 far as they lave been undersrood and applied in South At and (i
‘mast meas fies, that South African rules of practice, not English practice, areta
jlowed # and sccondly, that A

lish decisions Which may contradiot them.® Post-1961 decisions of the
‘Eaglish courts, like post-1930 Peivy Cotneil opiions, a1 persuasive only.*
‘Even where English case law is autdoritative, the same has never applied to
tae development of English faw by statutes, which are not incorporated by
rfercuce” Further, when there is @ substuntive provision on evidence in @
South Aftican statute, even where this is identical in wording to an Evglish
statute, the English cases remain persuasive only. The effect of the incarpora-
tion by seference of the body of English law into South African law means, of
coutse, that it is not treated in the same way as is foreign kow where it i &
questian of fact, when it requizes proof by an expert in the foreign law.*
‘The complicated rules of precedent applicable to evidentiaty matters have tho
cesult of giving esycual significance to the distinction between those rules which
A idence, ang s zose which
Iaw. A provision such as section 292 is to be giv<n 3 erstrictive interpretation,
said Stratford C.J. in Tregea v. Godart.2 Thus, the jncidence of the cnus of
proof, or the existence of & presumption,™ have been held 1a be maners of
iu\‘sunuve faw, aithaugh the effect of the onus of proof or of a presumption is
evidentiary,® Similarly, while we adopt the Englisk evidentiary rule that 4
B tere cor it
R e wmzmm«m &
25011965, Vo der ik . Caz ity ivused o (1967) 84 5.4.0.7. 245
Comait ke N o of 195,
e 968),
A R
c Misise van Jusie
tothe earlier aw, Surmon v, Sur N
; L, 19 1965 ser ) D o e 4393 Lwanes e
R

i

Krauer, 3527 T SA 415 (AD) 3t
xm. 193 0.
idearii

2, 1933 T.2D. As! sampmmhxmmmuum siven 10 506, 226 of
it msed below, p. a
e P 040 (98.0. 163 (SR 1o
IR AD (637,

Tepen . o, 29 AT 1658 223,
rbea. G, oA

aéz*;
= s

43, per Watecmeyes SA.
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viarious 8aIission is recelyed against a party if be was in privey of obligation

oroftitk s
whether such privity exists in law,%

m EV!D‘F;?CE OBTAINED BY COMPULSION OR OTHER ILLEGAL

Statemonts elicited from the accused whish amount to admissions or confes-
sions are inadmissible If be has been induced to speak, whether by violence or
moral pressure¥ Admissions or confessions by conduci i the form of
w.mn; out of places or |hmgs are expressly made adumissible by section 245 of
iminal tained from the acoused against his will, but
missions by conduct in oﬂm (orms still require at commaon law to have been
nsz and vountasly mads, 5. & empls of bis haadwriing ursted by (50
secused s Ioadmisile i coerced

ur
that mdeuu is not inadmissible ]lls'» because it was Jllzg.llly obtained.®
Dosuuierts have een admitted even if procured unlawfully, e.g. by stealth or
i the absence of  valid search warrant. & The accused can be compelled, under
sections 289, 290 asd 291 of the Code, to furnish gvidence against himself by
meas of finger-, palm- or footprints or by medical examinations, the resuits of H
which ave again admissible whatever the method by which they were obtained. B
There is, however, some authority for saying that such forgible examinations e
would at commorn [aw have rendered the evidenc inadmissible® and it is not i
clear whether this has been overruled by Ex parte Minister of Justice: i re R.Y.
Matemba® or whether the point was there merely beirg dealt with obiter.
There is Do Joudt that the judicial discretion 10 exclude in the interess of
Justice evidence which is tectinically admissible applics to illsgally obtained
‘evidznce as to all other kinds,® the test being whether its recs; would be

‘safee” to tho accused havin; regard to the nature of e of offeuce chiszed an
the circumstances in which the evidence was procured < exampl> of \mm

circumstances can be seen from . v, mr\aes" ' where emzem(y

obtained from the accussd in the coursy of an enguiry inte
his mental mondition under the Mentel Pisorders Act, 1918,
was excluded. On the other hand, eavesdropping bY a
‘plain clothes® pnliceman was held not to be umfair ia

R v. Stewart?

Vi Deventer, 1966 0) SA_ 1 (A.D) st 24, per Williamson EA.

s
5. G8GEE 114,
nn i 18] UK B B CCAY Koy, 5155 02D, 19,
e s ”‘ ]}ﬁniz?‘n(un.l M 1943 AD. 75. Sce, geusrally, (1968)
.u

. Uys and Uys. 1940 405; Andresen v. Minister
King 5. R, (1968] e
e LR 25 TRD. 4513

R.v. alelzte, ¥ Rv
e i (1918 33 RL R 37 (aperpeni);
o

“Kmm R 11955] AS mn’c Caguv Gunn 11964) 1 Q.B. 485 Bell v. Hogz,
C. 3 R [io
“’“*s' HESTVELH RS  te meansng atven to
ust excuse!, dxscessed below, po 19
. 639 (C.A.J-
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bave to be proved

CHAPTER 2
MATTERS PROVED WITHOUT
EVIDENCE
Section

1. Foroat Admiscions e B Pg
. Judicisl Notice . - o
A Faeh Judiciaily Nnhc:d .o

1. Logal notorir ty .- R X

2. Faots notoricasly ascertsinable .. “ .08

3. Affairs of State .. . - . 0OF W

B, Judicis] Notice of Matters of Law . " 000 i}

1. South African law . . Beo b

2. e e U

3 Folgnlw . . L 068,

I. FORMAL ADMISSIONS
“Where facts are formsliy admitted by a party they crase to be jn issue, and
the other side js relieved of the necessity of calling evidence to establish thoss
, unlike extracurial infors f admissions which arc tendered i evidence and
¢ other s\deé btcl!m 2B4(13 ¢ the Cnmmn] Procedure
At provides that judicial may be made by the defence in criminal
e, ad S Suih an admision i Sulent evdents o the ks
At common taw such admissions could not be mads n criminal trials? and as
seation Z84(1) speaks only of admissions by the defence it could bave been
'h‘xm. thiat the procedure is not to be c!len[,ed ta the prulomuon 2 The couris

that the oy be made
bmesuw
‘ﬁul.v ¥, 19: G5, (G.W) I479.l(. Faudtt 1958 {3) S.A. 767 (T) at 776-7,
ey a Sﬂg .A 474( (195)7;, Y () oA )
al Justice. mxm ., 30, 7ec. w.

}l‘:“wndnmn has been prmived. in ‘the application of sce. 243(1) of the Act, See

s
% Podbrey, 1948 ) S.A, 181 (C)at 184: S,v. Devideon, 1964 (1) SA. 192 (1) s 1945
n s AR S QRS

6
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7
By the phiase ‘sulicent wvidence’ is meant both that the facss adritied are
taken 0 e proved o of proof? and further, th
tacontradict or reb i .

to formulate pm'-nuly the facts intended to be admitted; the Joose. pmm of
simply ndmiiting the evidence given at the preparatory examination is partion.
Tosly to be discouraged 23 there shovid be 1o doubt about to which facts the
adniission was related. On the other hand, if the evidence io contradiction is
admissible as relovant to other issucs in the case, the court may refieve the
admitting paty of the usual consequences of conclusiveness,$ for it would be
| ~dously inequitable for & ,migmem to be founded upon facts which appear,
from the rest of the e & been ersoncously admitted.

T civil cases & “ormal Samisson made it ‘pleadings or ut the trial cantiot
be withdrawn without the leave of the court, which wili only grant leave if
faraished with sworn evidence? explaining the sircumstances in which the
admission can be mae 2 and if satisficd that it was made in error® and without
mala_fides* Although section 284(1) makes 5o express provision for the
withdrawal of adwmissions in criminal trials, te nvemdmg discretion vested in
s criminal court may be exerciscd to achieve this resul

s only facts ‘refevant 50 dhe isse’ which can be ;dnuthsd under the seotion,
which ‘s not-inteoded’, said Fannin J. in 5. v. Kurwayolt 10 be used by the

s  means of getting on record something which he State does not
propose to meke part of its case’, There must, it seems, be some issue between
prosecution and deferce i regard to the subject-matier of the propased admis-
sion, though an acceptance of the admission may be taken to ! icate o
existenc issue.

‘Statements sade by the accused in an unsworn statement from the dock, or
in an expleatior. when giving his plea under section 169(5) of the Code, may
amouat to judicial admissions, provided it i clear that he intended to absalve
fhe State from the busden of leading evidence on any matter® Wiere he i

* R, v. Fouche, 1958 (3) S.A, 767 (T) at 777; S. v. Kunwayo, 1964 (3) S.A. 55 () at 36;
M} 476 it 478; The 1969 {1} S.A. 385 {A.D) at. 337,
;ummmv'n'!wxm e e, :(m' o s b orded &0 mm‘?ya (0124

T che 1008 O A K. 367 ()t 6T, Gondon . Tarsow, (581 G) SA. 25 DY)

::fs Slmbe/ 1968 (‘J;M}?%mdw‘zﬁ A vaﬁvm, 1969 (1) 5.A. 385 (AD) At 368,
e mlm o . Wiline H an m;,fu) 7935785 S 553 (0o $95; Raree v, Urion
m o v. ang:,m 1927 T.\u: A% .lmgﬂa; Parag, ﬂol(?nsssi o, %L "mmmm (’x;; ;nzgm
D‘Mm.»‘fwﬁum mﬁm 8,
el et (S SR RN
 Mooiman v. stare Moolman, 1937 C.R.D. 2V; Zanig V. Parvathie 4.0., 1962 (3) 5.
"(96‘{3‘)"&*:‘5,‘59&‘};,) §1H » H. 15 (T%; 5. v. Moyhew, 1967 (D PH,H 4N,
iy dusio the it e ot

Tbid, 4 ch of oot gully’ ta one o
urmamu:m:\“fy ot i Sutstandiog stes between hin uad tra Sals . 1.

"R-v ?5;’}.572,".& 5‘\ A 108 2); 5. v, Gowss, 1968 (4) 5.4 354 (OW.; o Signdard
sk of St Afiea, 2

o Minier of Bantis Educaiton, 1956 (1) S.A, 229 (N) bt 242-3.




- andetended it should be explained t bim that he is wnder 1o obigation to
assist the prosecution in making its case.
"On the question whether formal ot atc com etent where th
o8 pleaded guilty, see below unde "Corraboration p 5, |

L, FUDICIAL NOTICE .
A, Facts JupictLy Nomcep
4 trler of fact, whether judicial officer or assssor, may not in geseral soly
on his own kuowledge as to the trutll or offierwise of the faots in issue before
him. For him to do so would be In effect for him to adjudicate as between his
own informsation and that presented by the witnesses testifyirg, I, therefors, he
finds himselFin this positinn he must immediately discharge himself from acting
i 3 uicial capacity and is under a further duty, as 2 judge or magisrat, to
offer himseif as & witness in the cse,
re are, however, cetiain calegones of informatian of which 2 trier of fact
ey take cognizance without their being established by evidence. The judiciary
xmat be comtained ‘In an ivory tower without windows' In ordet fo under-
stand, correlate and cvaluate the issues of fact in any procoedings, a trier of Fact
st of necessity employ his background knowledgs and experisnce.® To lead
ovidence to establish such background matter afresh in every case would clog
the workings of the courts. The doctrine of judicial notice is bsually said to be
grounded in the expediency of avoiding unnccessarily protonged trials, i and the
grobl of i proper spplcatio js e defiion of were the earing of
evidenice may Fairly be regarded a5 superfluous
Brondly, 1 foots whish may b udielally soticed must be ‘50 potorious a5
pot to be the subject of dispute smong reasonable men, of . . , be capable of
immediste accurate demonstration by resost 1o readily accessible sources of
indisputeble accuracy”.® Notorious fucts were said in R, v. Affican Canalig Ca.
(S.W.A) Lid to include ‘elementa} experiencr in human nature, commersial
affairs and everyday life’. Whether a fact is of such a nsture is a question of law
for the decision of the presiding judge.® Evidence is inadmissible to controvert

SR DT SA @) S v Lo B @54 d01
e e S i Wesite, retont, 1035 T 361, & v, Zva, 1964 () SA.
ISAN)esD s A

wan!.s( i 8. &mnm,wssaum D) 2} 306. CI
e e by D b
Ac.m(HL)nm 3"’ .thouldaﬂccndvmeﬂd ofress from
13 inaist nnmvﬁ Dmnfoncmﬁ
o

Ty e e e oo Lond Simonds n reton oY
l'n-rlamm.r oSt T A, 391 (et T it 20 s repugmant frat & court o etice
‘ ’Méwmﬁd |)h=eamnwn ot of o 1het f shoul requre

lons,
e e o o s o s U v R 839 IS.&P 688

ST3ER251) sivg thak the Jidge conll have gven Insnucilons (o cure decionces ¢

knpwledge of any furor Ge.g. K. V. 4! 1951 3 s)u o v

3 ; But see Edmund M. Morgan {944
2 K &“zsé’ fa ;e st um-x o A e e Toom e i
divion of fartions b ool

rﬂs!é(l)&A x# Gy 'k'fizcvisy Ctnnsscn 1.

o, S0 P, 308, wigee, Phipsa’s comgue: (hat udges may natice wimt

"'Eywmn umm et o e’ s aporoNed (5 262




faets properly naticed; they have more than merely prima facie validity, being
refitable.® This do:s st of course distegard the fact thut whether something
be & matter of dispute, and further that |ndxxpumbmty
isnot immutable but may vaty from time to fime and from place Lo piace.
dmgess are adequately guarded against by the judicial offces operly vton
‘own impressions so that il necessury the parties muy correct au esroneous one.
Beyond the requiremeat that the trier of fact fecoguize that his personal store
is maiters of everytay namnzky
1o seasonable men, generel principles cannot be isolated, and examples may
smultiplied without giving much llhm\nnuon On the one side of the line, eln ly
a court may take cognizance Of facts such 3s that gelignite s & Smga.
explosive;®® that public compmas are generally incorporated to carty on
‘business and make a profit;™ that ‘here is a rietwork of national roads in South
Africa which are public roads’ ‘“ Cleatly on the other side are cases where it hes
‘been heid that the court may not notice without evidence the chemica] compo-
sition of mitkshakes™ or beer,? the rules of roulette,® the habits of farm fowis,*
or the manner of estimating the age of animals™ and their local market value
A knowledge of the workings of machines is ot assuied to be common (o all
seasonsbly intelligent members of the community, " except in broad outline ot
‘where the machine is i common use by laymen.® Matters of science, such as the
incidence and range of abnormalities in the period of humas gestation,* or the
genetics of skin pigmentation, cannot be judicially noticed, except where they
Bave pecmeated into tne backgraund knowledge of non-speciaists, Thus, in
R, Morela,8 Tindall 1.A. held that judisia) nofice could be taken of the fact
that no tiwo fingerprints arc exactly alike.
Tt will be noticed that the doctrine of judicial notice is far more freely applicd
to gencralitics rather than to masters of detail, and this is 5o also wheze the jssus
is the operation of & statufe or document and the meaning its framers intended.

"ue{zwkvv Godkdard 11940) 1 K.5. 687 (m)u 00-1;

Nao (1884 4 ED.C.236;
w douts, Sodia notcsshould o Fllams, 148 @ 50
ay hav to be eauipped to aotles rghebins riog erideate = ot

%g;n&bp’\:lblc, &8, McCuaker v, Goddard 11940} 1 Foe

mExnmdtabeme Tiper 54 AD. 3931 34,
; M‘;fgm:lC i sW,’.«?ﬂ'ﬂ"llggsiu)D 57 (S W) ot 199. Butol the
i o vy P oy O msoy £
Ry Biklisbe 1960 () S el
. Toger,

g lm, 1965 (1) 8.A. 859 (N).

v S BBQ(E!DL 71,

3 Prelnrﬁu- IYMTPD 76, CLL R. v. Rosser (1836)
o Westelike Boere nmlm‘: Verseniging, Bok. v. Rudaisky N.0., 1931
13 7243 Rodaizky's case, sbove; R. v. Hickey,

clow.
restonnta {851] AC. 391;
A5 0 LA 05 (DM Mapa .
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Anexamgl of the formes s the courts£endiness o rey on thei owa
of poplc’s behaviour and rections, while refusing o notion the merfvf-‘.fnnﬁ
‘hetiavious of any one individuel® Again, in Commonwealth itioping Repre-
entative . P. & O. Branch Service® the House of Lords asserted its knowledge
o a stats of war bt not of the date 2nd signiicance of cach manoeuvTe or
n forming port of umt war. An example of the latter type is Ex parte
Jewich Colonial Trust, Li re Estate Nathan* which was concerned with 2
{estator's predictions, in 024, r:gardmg the cost of subsidized immigeation to
Palestine over the foliowing fifty years.
Apart from these two categories, judicial knowledge is not easily assumed.
The judges have not agreed with the fext-writers that the scope of judicial
knowledge shonid be extended vither than restricted, As De Beer J. commented
B v tha‘m],

Phipsca, \m;mre md Scoble what astomdiny

e e, appiclon of i dosin, oo e o et 5
effects of an exteaded application”.

The most ‘astounding resuts® have indeed been attempted by tris) courts, whose

comttons hizve {requenly besn sct askde Secause of magisteril assemptons

inthe spbere of whiat has been called ‘racial mythology' % .. that Afrlcans see

boter o wight han Go whits” that Aficess ars capable f mgkig denie i

idensifications. from. spoor-tarks.*® or that Indians are secretive an e i

committal. Another racial e oo e veen

judicialiy nmotiged ~ this time by the Appellate Division

itaelt, in 1911“‘. 1s that the m;otny of the white in-

ha id adof icatgex{ﬂ ra f a;ly prejudiced and

congider = eir in

I L Eroprlsty 0t¥el’it8ep:§ds SATehe partietlar form in which
X%, 22 direction fo the jury, in'a tral Fot indcent assauli, that A .

Voot give in when seized, was held not to have been improper, Had the N

direction been in terms, "They afays give in when selzed”, the sesult would

‘presumably have been different

1. Laeal Notoriety
A fact may be )\Id;cully noticed evess if not mmuy natorious, if it xs well
kaown ta all persons in

v. Masonda (1928) 49 N.L.R. 62; Powp= V. R., XB‘SHPD 177; R. v. Mabals,
I 1557 (5. 408 (0 0 L4 Bt o Mo ot L Sociy ¥,
o [xp(liﬁ)m 191‘2{-} L),
3567 () 8.A. 397 ananﬁsm ship Co,, L1d. v, Karlshamns Olje-Fabriker ([B
(1949} AC) 196 {H.] L()N7 £ M m p arcy {ook judicial notics of the fact
zeasosiable grounds !n l% ipating

o gr 8 & general wat.
YB00PD. 20076, Dlul'eem:n

iowever, bavo been intended

s

e clum
by ghe of jer C.J. in R. ¥. mgxnms.
S, 2. Hollmann, Sour 4jicon Low Lo o o, (570 5. 92
TRy, Tutel, 1953 (4) 3.4 406 ¢
=R v. Sitimela, 1962 (§) SA. 0 8.
sy e (3183 37 NLK. 517}
*in Moller, Keimows, i, 1911 ALD, 63 3¢ 63,
1932 (3} 8.4, 212 (A.D) was Inf

).
tenot of i whole smslngup, ‘which was thet ‘Whether ar oot the mpumm Fiad in fack
sblied whan s s Jeivant 1 th Kot of ths BGsed's

5 20 505 00 S, 577 G




appefiate court sitting somewhere clse find themselves ignorant of the
s is immateral, but notoriety within the localfy i nov mmu:: i
‘prosdly than sy other kind. Thus a judicial officsc may take cognizance of the
genegal character of the disaict in which o S8 bt ot of e Amioies topo-

apihical features™ or matters as specific as the condition of its stock fences.
Tthas been held that e may notice only its priacipal features and main roads.®
Relative distances®” and the refation of this locality to olhert“ would in most
drcumstances b begond the scope of judicial knowledge, The judicial feavures
itho district, e, thot it i an rban area® or ts boundaries, % may be notioed
only whets these are mentioned by name® in statutes or proclamations, and it
s been held unneoessary to have evidence tat the name could not apply to
sove than one place.?

2. Facis potorionsly ascertainable
Where a fact is not itself notorious, but it may easily be ascertained by oo
sullng sources of indisputable accuracy, it semaius within the sphere of e
sotice. Thus the court may refer to cafendars and authoritative almanacs to
establish oo what day of the week & particular date fell, or the times of suarise
a2d sunees. 5 In General Life Assurance Corspany v. Moyle® Innes C.J. remarked
that judiciat notice could be taken of standard maps and State documents such
a . o b s o

The reference to ‘standard maps’ was ssid in a laer judgment® to mesn maps
and surveys issued under governmental or similar authority. Doube has,
oweeer, been expressed 85 to whether a gourt ruay take judicid notis of ail
a map.* Probably the ordinary tet should apply—whether the
Sppiication of the map's symbols o concrete Facts of goography would ba self-
evident to reasomably intelligent persons in the commuaity, If it would not,
expért evidence is necessary.
mv Bolekow, Veughan & Co., Lad. (9257 1 KB 383 {CA.); R, v. Harold, 1929
© Deyiel's case (1511} 4 B. & AJd. 243, I0SER 526, R . St SLCRD. 2, Bl .
(46 0PD. 643; &, v, Katvenburg, 1947 (1Y S 423 (8); R v. Koistosaay, 1547 (4) S.
MR R v 'A'lsnmbalw(i)s.hlls(s.k ~AD).
Makula, PH, H. 193 (O)
73 ot 375; R v, D Neoker, 1903 CP.D. $67; R v. Ross,
1935 Sk 345 (W 3 B s A v, Tharapson (18425

yr g
: Maalo, xmzn
"nqke(':ms« 821 4 cmd 243, 106 ER. 5161 R, v, Fouaraff, 1940 O.FPD, 2707
Ry di, 1951 0 (}SS.A uo 3. Xiger, 51 18 54,3709,
e B
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3, Public matters and afflrs of State
‘Judicial motics is taken of public and pofitial facts, Some of these
Koo 1o judicil offcer s o any member of the commianity. T s
Afiister of Tnterior® the Coust naliced Jactual dotals of the constnatioral
of the countey, and in Publications Control Board v. William Helnenas,
17 the majority of the Appellate Diviston toak fudicial nofice of the provating,
‘Sadards of public morality,
‘Oiber public matters might not be thus notosious: whether war as boen
declaced,® a foreign government recognized, ot the territorial Limits of the
fry d defiped.™ If a court feels it iacks the information Tnecessary to take
1 cognizance of these facts, this may be obisined from the approprinte
of the Exceutive, Such nformation, when given

one of his Ministers upon a matter whxch!sv&ulmly witnin hnunmunnu

Is other wards, it comes from an indisputably accurate sousce of knowledge.

As e basis s s#id to be the desirabilizy of conforntity of conduct between the
Executive and the Judiciary, evidence is inadmissible to contradict the offcial
conclusions, An enalogous principle is exemplified by ¥zn Deventer v, Haroke
and Mossop® where Tnnes C.J. refused to hear cvidence that ths pucpested
Britsh aanexation of the Viyheid district had been premature becase at the
time there bad been to effective ocoupation of the area or subjugation of its

people

‘Tudiciat notics was 1aken, in Johnson and Irvin v. Mayston N.O of tho
signatute of the Governor of Natal. (Tn addition, sction 253 of the Criminel
Prosedure Act sow provides that the signature and stals of public oficers are
admisgible as prima facie proof of attestation, on their mere production.)
Dove-Wilson 3. et on to emplmslm 7 s the English court bave done, that

facts, whether they

by il asisance o ot the sxmlﬁcance and copency of facis 5o noticed is
ot he court along
B. Jowiciat, NOTICE 0F MATTERS 0F LAW
1. South African Law

)udlclk\ officers must be llken to know the hwi OY the country, Accordingly,

tatutes of the Republic

1057 (2) S.A, 457 (AD.). On mafters of wncieot b xynhecommuamemmd
ot b o ma)nmzlmsﬁ;m “Represextative ¥. P. & O. Broach Service (19237

& 0. Brovich Service [190T] AC. 198 (E0L.);

13, 57 ELR, 769 Duff Development Co., Id. v. 6o
;ﬂ-ﬂ u?g:) AL 791’22!L), cm-\zun»sd/lw 'v. Rayner & Keeler, Vs Wo.2) [mﬁf
Deslgnens Co, L v. Gt of Eelepon (911 A.C. 797 (L) 6T,
Tl R 0, it el Cal gl bt it lasfon o the cout's
Jarisdicion to snquixe into scts of Stata {39e 3t priae
* G908 WML, 396, AL
233 Cork e Sl v, Royny et Kegler L4 (N 2) 11986} 2 AILER. 336 [
T i s 2375 . . Inhapiaats of Anderson (04
sqhba Sy

ot e (199 ¥ ED.C. 23; Brown and Jesuldehout v, R 1903 T5. 1014; R ¥-




‘partiamentt may be jodicially notized, though it i usual s a matter of co
for 3 copy of the enactment to be furnished to the sonet for it to refresh its
knw]edg, of these matters.” Similarly, the common law however obscure miay
nolized® though again referesice may have to be mad to previous decisions,
e mhortes and modern textbooks to ascertain the state oF e o, i
Judicial knowledge is not presumed to cover private Acts of Pulmmcnt, or
etnctments passed by other than original fegislative powers unless the taking of
judiciat notice is antborized by Act of Parliament # Provincial council ordi-
Jances, ot being delegated legislation, ™ may be noticed in the province to
which they apply, but the ordinances and pre-Union legisiation of ofber
praviasss st be proved by handing in & copy of the Prosincial Gazetre®
Procluantions which have the force of original legislation may be notiosd,®
‘ut pot those which rank a8 delegated Jegislation, Thse latter, ke government
notices, egulations aod municipal by-‘aws, fall under the acgis of section 251 of
the Cr ocedure Act® which re:
(1) Judicial notie shall be taken of eny law of gavemtsent notice, ar of any other
‘matter which has been published in the Gazette or in the official Gmu.cnny Province.
{2)A copy of the Gazette, ot of the of fficial Gazetre of any provines, or such

s,
oflbn Gaverament printer, s‘ll-‘)y on its mere- N’ﬂduﬂhll. ‘be evidence of the contents of
such law, actice or other thatter, 24 the case.

‘the provision is unfonunnmy worded, a5 i subsection (2) is taken titerally,

snesion (1) i reodered amost smgatar, and s inerpretation hs Ted 1o

i en producsd
8t the tri, courts have g gy (orn iy copy) st be
anded i Lo form port o the reord” or whler sinply the fact that it was

the court seed be secorded® There are several cases where,

hough g Gazette was produced. t the s, the couts Lave o

convictions ‘but the practioe.

smsariticized by Young ). in the Southern Rhodesian cuse Thv Mokcramtcn
‘Thﬁnllc of law requires complinace with formalities and pioof | \v/ﬂ:ﬁsum blwuu’ed]
he existence of a taw carnot as an Ui formality.
W Ses Afomey-Gentral v. Schoemer, 1959 (1) P AL, .
. mr;clmw;;lh (|90};‘11€h 438, Seaville v. Colky (lB )zEISC« 3%,

o iz ihe et of isc.9 of the ) mmmmms{"(su.ssvn,c &) by

wm"mﬂﬁ’mm Seaned 0 6 publi apes, pales Othrwise covidad, Tov the

notice.
F'dal\ Cﬁﬂﬂ ‘and Briehanan (1853 2 Searle 15 at 18-19. Ewnuhol‘sunhcxpm
m‘mwhunmsac 27af1bBPwn1(!ndPﬂvlk|u ‘Partiameni Act, No. 91 of 1953, and

‘%¢. 253 of the Criminaj Pmcedure Act, No, 56 of 1955.
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Finelly, the cases are divided on whether section 251(1) s to be construed 15
dispensing eatirely with the psoduction of the Gasetre$ or whether sub-sect”
Qs mthn 10 be crupbasized and the handing in. of the Gazetre fnsistod upon.#*
the legistature clarifies the matter the last-mentioned procedure should
e followed.ex abundante cautela. The growiog spate of subordinato (egislation
been accompanicd by impovements i s accessibility. The danger of
convietions being Saunded on repealed or amended regufations increases
accardiugly, and sy shght inconvenience crused by adopting the suggested
sourse 5 by comparison trivial.

3. Castom
it customs with which  judicial offoer is scquainted in b capacity as an
sapert in those customs nced not be proved in proceedings where he Is sitting
2500 expert, 85 in 2 Banfu sommistione?s court or i the Bants High Court
Tt of th, applicable fzw,
custom noticed must be nlmrly and pmuly formulated, in particulas whets
ermival or punishable conduct s sought to be estabished by it The custom
judicial zotice ¢ves ikough Appellate Division judges
or other nonwexpert judicial officers ey reqire instruction to equip them to
take such notice.® Wisere, on the other hand, the custor is part not of the
applicable law but of the relevaut facts, as it would be in the Supreme Court ar
‘agistrate’s court, the ordinary priaciplet of notosiely mvst be satisied % Thus
an CJ. was prepared in R. v. Dhlamini® to infer from the fuct that the
e i i wives it he s have 52 asets; bt drlais of o paricular
m’bel lobola procedures woutd have to be proved.
Local customary jaw need not be praved by cvlde:w:." but evidence must e
led to establish trade c'ns!oms‘ ‘unless they have recophized in previo
il decisions £¥Zdgpoe

s Tk and G o 1 . Oendo,
P LY. wss OpE B 9 onser,
BB SA o e s, TR

19550 3
ckas, 190 R Onmam.whﬁ:. S iy
3.5 R. v. Mak: 1961 Q) S.8. 93( . cl‘g)mmx'mhm
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@ k. v, Gaisie, 1931 C.PD. 76 at 80, R. v. Potpicter, 1956 C.P.D. 2i1; R, v. Tonfeni, $931
RD. 344; Serabe v, Kap,ur&m Cnmlmll’.v Schoo! Board, IBﬁG)S-A.ZSa:g}.AnT;lV'
fEy ;

prociamation wulnhl:mm:uﬂ o atferat
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3, Forslgn Law
sodiial moice cantiot bt taken of the law of forelgn counties F

st be proved in the same way es any ather fact farmivg part orﬁﬁﬁv of
ucholcal of specialized knowledgo—by an expert, witness. Textbooks i
ot the forelgn vt ar copies of foreign stafutest are nof evidence i them
sk b, like 2uy other expect, the witiess may 1c%er to them in support and
:._,,“muon of his opinion.!

tenoe of the wtpess as an expert must be shown: he must prove to
begeritus s e officii. The best qualification would be experience as a judge,?
magistrate® or practitioner® in the foreign system, but an academic ﬂegme was
mp!ﬁ as sufficient in Hul.mher V Vnanc/wlku: vaor Zidd Aftikar Formal

shown. A certificate from the Gam\nn consub-generl as to the validity of 2
uriage celebrated in Germany was held inadmissible in Levy v, Zervi s there
wus o evidence that e had had any opportunity or need ta acquire & knowledge
ofthis brzned of the Jaw, his consular functions being Jargely cotamescial; but
in Ajami v. Complmllf.’r o/Cu:Iom:“ evidetice on what was legel teader in Wm
Affice was reorived fom a hapk manager with twenty-four years' experien
there, the Privy Council d:clumg it needed to be satisfied merely (g) that m
vituoss conducted & businsss which made it in bis interest to take cognizance of
what notes v legal tendes in West Africa, and (5) that he had in fact taken
such cognize:

ur eourts nse 1o relx e wwal sequisements of proof where the forcign
faw in issue was English law, on o ground that they were us well qualifisd as
any expert 1o detecmine what that law was This practice was dispproved by
the Appellate Division in Schiesinger v, C.LR. and possibly the
which Ven Wyk J.A. ix that case could find a tacit agreement to d:qmm wlth
formal proof will not be sepeated in a crintzat case. The same insistence on
sroof applies to the Jaws of Botswaza® Lesotho, Swaziland, and Rhodesie}*

‘Tegardless of how close the ties are between those legal systems and ouz own.

A I re Jucobs (1885} 3 H.C.G. 204} Ex parie Neubay (.lN'IG)S.A.ﬂs(O Anderson ¥,
The i, i;és(«;s{m&oL ), Conon o 1 oree <G Cicoen Pecrore
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il ses the onasof proving the Fosega faw s onthe party who dlims
diat it I applicable and that it diffess from domestic law,"® and in the Absence
O idencs the forcign law 1s presumed 1o be the sams as South Afrisan st
Wi thers s 10 diect authosty og the poia,t seems mest wailaly tht the
sl woud be spplied i . ccimin sk Fron the o dcaiion i
Seiniee #, R 15 scems that only Muson 3. would have applied the eief rues
o . s C.1. o Bristowe J. would spperenrly have reguided s 166
Jracin's uty 0 adduce s of e forsgn lw 2 one of the Tt
and the saene ssoumplion was made in Molar v, KA The toasoring of
i Lin feltee i 39 ozt appis s msh o the evidential ouus as to
e f prost, i thet s o esson o v i sty
pinc prosecution should alweys beat oof.
d“m‘fx'& s that the Rrpeasudor opemtgye A xenﬁxpueap'eo
statute as well as fo common law.

R i e abk spellate function was being exeroised. The
s & procedent of LS decsion totay ¢ ottt

" v, Schapirp, 1904 TS, 613,
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CHAPTER. 83

WITNESSES: THEIR ATTENDANCE
AND COMPETENCE

Section FPage
L Wmwoduction .. .. .. .. . . . .. 8 V3
0 Compellabity .. - L. e g
ML Rersons cufiog Mental Jmpalimest . . . .. 60 3o
4 IV, Young Children .. . . et
V. Sudiciel Offcers asd Logal Pratitionees. —+ . .. 4% 2R
VL. The Accised as & Witaess ., - .. P a3
A, Unswora statement Qs
B. “Testimony on oath . . o 35
1. Avcused giving evidence for defence - . ®eQs
2. Accused as @ witness for prosecution .. .. .. 988 @7
VI Compellabifity of Sccomplices .. .. .. .. .. 000 g
VI, the Acoused’s Spouse a5 Witness .. .. .. .. .. GO 9§

1: INTRODUCHION

A witness is competent to testify if his evidence may properly be put before
the court, He is sompellatie if, bccng competent, be can be compelled to give
evidence even against his own will2

"The Cominal Procedare Act contains various provisions desing wih both
<ompetence and compellability, and in addition section 292 states that the Iaw
5 10 compeiency of withesses shiall, where not expressly provided for, be
deteomined sccording to the law of ‘England? Actordingly the statutary pro-
visions are not exclusive but are supplemented by the common Jaw.

At common law, these were many disqualifications from competence, of
which the me.t nmpomm ‘were those based on crime and on fnterest. Nurl}’ P

et ofmma.xammm e s

2y
B e N 5t e R, eminge, 1951 ) SA. 36 (WD
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theso bave been abolished by statute. As Van don Heevs J.
Expurte p{mmzruf!uxnu inre R.v. Demingo,

t)he history f the law of procedure and e..d i
o i ot ol et
jatiptonsy

Thus section 223 deciares generally that unless specially excluded ail persons are.

both competent and o?mpelhble 8 witnesses. The old rules of infapdia dis-
no lo even from

persons under sentence of death The ‘principal m!er:sl dxsqullxﬁcﬂﬂan that

h d ons and their estifying, has also been

wbmmlly withdrewn, though some limitations remai n

uestions of corpetence and compeliability, like any other question of the
admissibility of evidence, are matters of law and are therefore for the decision
of the judicial officer alone, 8t a trial within n {xial where, if necessary, evidence
and argument may be heard." Unlike other rulings on receivability of evidence,
theze “Iials within the tria¥” need ot take place in the absence of the assessars,
even though they do ot participate in the decision. Whether the witgess is
competent Wil be decided by the judge, but whether or how far his evidence
will be believed s a mattex for the full court as trier of fact, Any evidence led at
the competence inquisy, e.g. relating to the proposed witness's mental povers,
susy be cruciel to the weight of bis evidence should he be ruled competeaL® Lest
4 e be held incompetent, however, the inquiry shiould as far as possible be kept
off the main issues in the case; if these cannot be avoided on the side issue of
contpetence, the assessors must be cxcluded A decision 85 to 4 wimesss
competence, at least where his sinity or maturity is disputed, s of an inter-
Tocutary nettre, 1€ his competency is brusght into doubt by virtue of is own
‘tebaviour while testifying the court should ihen initiate an inquiry fnto his
capacity® or if it has already been investigated, should seview its cartier
ruling

commented in

Oommonly in criminal tals a request is made fo the court to order any
withesses present to withdraw untif they re calted to the stand3* A witnoss who
has remained in court to hear the other witaesses, whether or not 20 order of
1his kind kas becn given, is not thereby disquafified from: testifying He cemains
acompetent witness, though he saay be liable to penalties for contempt of court

Pl DA 36 (D) at 5. S s, Chatles 7. McComnick, Hundbook of the Law of

95
1 A)‘ s (150 25 ML R. 2643 & v. Tom, 1914 T.ED. 37; . v. Diallionoa,
Mzﬂib

’iuw%gm)w%n 464 . v. Creinld, 196 7.0, 151, In view of the

porty so aegion.
Dunne 1 Crim. App. Rep. 176 (CC.AY; K. v, Reynolis (193] 1 X 1.
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Adn, 225 But the court bas power to set aside = subppema
if totally sutl\vﬁed that % e witnase is unable te give
any rel e (Sherv. i 1970 {1) S.A. 183

A4 N, 271 Xn § v, Hertzog, 1870 (2} S.8. 8§87 {T},at
TESE 7., 3t was held That Hll the ecircumstances af the
sase may be lacked at fio mee whether a just excuse exists,
Sneluding the ease or diffioulty with which the witness

¢ eould give tie evidence (aurely & test uf convenience

; Tather than pf justice}, the 'hona fidem’ of the wﬁtnm,

/ amd whether 0w not be has had legal advice.

. for the police o

aid the welght f bis edeie may be mich Smiciled The oxt
on the circomsiaties

its vatoe in affected each case, the
T wltaces vi-duvis 1. paty celling i, s vo 1 m
1. COMPRLLABILITY . 2

Befa all I

Wits
to au:nd coutt, be swors, and be exRmnEATH

A witness’s atiendance st court is exforeed by of w suby
at the instance of either the prosecution of i defer(e IFit sppe
to have the evidsace of & witness who ia novcslled b the partien t
isself call the witniesa® The Appellats Division hasleld that it s

Witnesses who have been sibpoénacd mun mnxl in attenda
ugs ar terinated™ sod provislon. s e ot the pey
expenses Failtire to obey I sab)m:nu is m\ uﬁtnm
The sourt may oontpiel aky conrt whether i
subpoena or #ot, o ke swom ami gwe widem = Ercalcitrioes
excuse’ i3 punishable by (ol prisonmess, ¥
if the refusal is prsisted: in2¢ Seqwu 2§2 thus ersiges a-substa
although it may be ssmmarily tried, and acvordinglf he witness
the assis if he in Found gbifty wit be treated

convicl® L
Tris not entirely clear what typo of exouse will be riganded as §
fore exonerating for the pusy Wmé?’ wtction 242, It nged fro be 2
€1, in 5. v. Wainberg/ bus then supgestodabil
test: the witness must “find himself ip, choumstances]
umanly intelerable to have 1o testify". Nothing In th

appears from the wording would secin 10 uilnue
of justice, whick would exdude exgilses accepted byihe
legx!ndon /® The contest betweer ,‘
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aad the weight of his evidence may be much diminished ™ The extent o which
its value s affected depends on the citcumstances in cach case, the position of
the witness vis-3-vis the party calling hiny, and so forth,

1. COMPELLABILITY
ith the d below, all
to attend court, be sworn, &nd be. uummed O

A witness’s attendence at coart is enforced by means of a subpoena, issued
st cho instance of sither she prosecution of the dd‘enue 22 If it appears necessary
to have the evidence of 2 witness wa is n by the parties the court may
itself call the witnessX* The Appeliate Diy on bls held that it i undesirable
for the police to defence witne ability to faraish

t evidence is only known to them by virtue of the subpoena procedure
Wittesses who havo been subpoeaacd must remain in atiendance wnal the
‘roceodings are terminated,? and provision is made For the payment of their
expenises. Failure to obey a subpoena fs an offence.

"The court may compel any person present in court, iether in respanse to a
subposns of ot to be sworn and give evidence® Recaluitrance wnlhnut ust
cxcuse’ is punishable by twelve months' imprisonmant, which ma
if the refusal is persisted in Section 212 thus creates & aubshnmm offence,
glthough it may be summariiy tried, &nd accordingly the witness is entitled to
the assistance of courscl?® and if he is foond guilty wilt be treated like aay other

et
Itis not eatirely clear what type of excuse will be regarded as ‘just’ and there~
fore examerating Sor the purposes of sestion 212. It ased ot be n lzwful cxcase,

gei aside a subpoens said Steyn C.J.3n 5. v. Weinberg,® but then suggested obiter an cqually sigorous
88 is vnable to give | test: the witness must ‘find himself in ciroumstances . . . jn whish it would be
itm, 1970 (1) S.4. 13 umanly otlerabe o ave o testiy’. Nothing in the Policy ol she section as it
== e from the wording would seem to reqlllm such 2 straining of the quality

af “justice, which would exclude excuses accepted by the courts noder previous

) B.4, 587 (T), legislation.® The contest between an individuai's right to the privacy of his own

A, v

ircumstances ol i = B . Keller and Parker, 1915A.D 538199,

» & just excuse exi Uk v’{;‘(es:m s mER

th which the witness r"sﬁ ‘?.‘mu“é ml;...,...aw aeaccaliy R v. Hepeorth, 1928 AD. 265

ant of canvenience s b1 ﬁ;SA 15 (y; . et o the et oo e

fides® of the wituess qwalbyﬂ.{(m . South At Care o Sianite s an Evlderte, At ed. (‘1’3&2) Lp I
it e e o m;L B 363, Bt she oraiuel subpocas applls & an

advice, é
2 BT K e 20, Seo , Jpposite.
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oriociples aad e public interest in the administration of justice would
be unequel endugh without adding to the scale further weighting ag:f::{" the
individual®
The aforegoing provisions apply nat oaly to witaesses at the trial but also o
2 preliminary inquiry where persons may be subpoenacd to appear before &
‘magistrate for exnmmnuon by the public prosecutor regarding the commission
e fons apply to the prod
Again, all ¢ e provisions applY to tie production of dacuments whict
may be compelled by means of  subpaena duces tecumn. Pmd\xcnnn of oﬁmhl
" dpcumeats in the control of a public servant requires the permission of the
armey-general if the ongm!-l is desired “The Act doos not require the
docincents to be specified in any particutar way, but if the subpuena is imprecise
the witness will not be. P=nurzed for non-production.® if a person, subpnenaed
or not, has the documents in court be can be compelled to produce them.®
Prasession and control of the dacuments are sufficieqt to subject a witness 1o &
+ subpoana. duces fecum: his ownership of them need not be shown.™ Possible
aecess o them falling short of controt is insuffivient 3

1. COMPETENCE OF PERSONS SUFFERING FROM MENTAL
IMPAIRMENT
‘Section 225 of the Criminal med\lre A:t rends

mwmwﬁvalmmrmmmnummammmuu

o disabled.
‘Whether 2 witness i3 sane, sober, or comprehending enough 1o !enhl}/ls 8 matter
Tor the trisi court to determine, cither by heating evidence or on the basis of the
‘witness's conduct in the box. A finding of competence s interlocutoty and may
lze altered if the course of the evidence casts furthor doubt on the point.®®

by

ofmemory due to old aga—daes not disquatify the witness but may result in his
Iextimony being of no vatue®®

Tncompetence where it exists is not absalute, for it Iasts only so long as does

1he: defect. Thus a lunatic may testify during lucid intervals, and a drunk when

cbellenc o7 3 stpoens, doss ot sxmto contsmplte & ks standerd, S s mouired

fma ol it wouid be iy o usly diferenditio in s vay

"Sﬂeﬁn?u? S T A &m‘m‘ 56 (SR, AD.

5oL B350 S, 1963 (DS 415( mssmmuﬁnyammmm Yoo,
By CRD. 401, and Wauttel s, Evies N.0, 1539 TP 198,

Sec. 263 sl have
eghnaived: ener, 193 (ll)srh H, 73 {G.W.),
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hes sober.3 Further, sestify on tod by s

B 2s where he sullors Tcom partienlor 488 o dotgen
T evidence of 5h & wituess may be reseived even wher bis saaity or
0 °Thy

with a femalo |dmz or Imbcclle,“ me fomale complainant has been permitted to

teséify, for were the terms ‘idior’ and ‘imbecile’ to be given identicat intet.
‘pretations i the Mental Disorders Act and the Criminal Procedure Act 50 that
{ite complainant would. be automatically disqualified if any offence has taken
pa.;g,:lt would oftes be impossible ever to establish the commission of the
crime

& deaf-mute is not incompetent to testify provided a satisfactory means of
communicating questions and interpreting his answers is available, and he is
proved othorwise to be of requisite understanding ¢

v, COM.PETENCE OF YOUNG CHILDREN
i age in our law below which ¢ ohild is déciared incom-
o tesiy 4 The matarty aad understanding of the particular child must
be considered by the presiding judicial officer,% wha must defermine whether
it has suficient intelligence to testify and a proper appreciation of the duty of
speaking the truth,® On this test the evidence of & 7-year-old® und even of
§year-old® have been received, though the Court in R. v. Unthlahio® was
umderstandably reluctant to admi testisony from 3+ or d-year-old. thlher
ar not the child understands the nature of an oath is not a eriterion®® and,
accordingly, the course teken in sofie Englist cases of postgoniag & trial while
the necessary religious instruction is given, has nc. e plac fn out practioe
‘A rule of thumb suggested in the East African and Rbodesian courts is that
chifdren under 14 may be regarded as of tender age.® In R. . Makhanganya®

R . Croploly, 1526 DF 5. 151, The compeoncy T losed sl oe date of idial oot

iach,
a%v 350 5 e 22 mnuvs ¥, Davis, 1925 AD. 30
v . ooage. 1555 AD, 48 6sp w1 405; Hiaier 1. muy(mumy 53.
Pimaadivad o, 23 of (951, previouly se. 4 of i Gitks sk
Mepaly Defotive Women's Proiction Act, No.
T o e o Com, e Bmm, 138 CED. 37 3 deon vached
il ipte I aaon St of & Eoror vuncel (ss pointed out by
PATK I Siv. Harson, 1365 0) S.AJM(A_D) ity
Zeclmi (11507 Cape L i, 3008 ED.C, 164; R, v. Ranikoln,
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Fotbes F.J. outlined the procedure to be adopted by the trial court when faced
ith 2 young witness s

uelénia the hld shetio e <G underids o gaateof i
v 100 s phe o s e o md‘&“’,.é&.‘.‘.‘.&?“‘ 2':'»?33. .
fruth and falsebood, and the e to et the . Do rcord shoui thow

3

tht a child s £t 10 be syorm, or
mn(ognzmmm’wummwmnm .p,;'iu’.,
that outits

The: age o of the child is of course relevant in cva!\unng the: wexghl 0 b= nt.cnldud
=mg inversely

mule d.umlsud

V.’ COMPETENCE OF JUDXCKAL OFFICERS, COUNSEL,
PROSECUTOR, ATIORN]
Althongh counsel and lmm:ys axe competant 1 tesily i cass in wbich
they azeasling® the courts ‘poitted out th:
thesn to da 50,% particularly if the testimony is on fucts nmer ‘than on matters
ign Iaw.5? Judicial officers find it distastefu to
have to make findings of credibility which may reflect adversely on a member of
1ha legat profession® More importast, however, is fhe possibility of the
professlonal independence of the prastitioner luvoived being jeopardized. As
Tegards the prosecutor in particular, his personat invelvemsnt will make it
difficult if not impassible for im to “prosecute an avoused person with that
detachment and moderation which is in accord with the high traditions of
ticn at the public instance in this county”.5
For the proseculor ¢o give evidence againat the accused is ot per se m
irregularity,? but care must be taken that his evidence i X not presented to the
cnm'tmth:!nmufm unswora statement s
ompetency of 2 judge or magistrate to estify in a case oves Which he is
ptem!mg Is not even of asademic significance. As Centfivres C.J. put it in
Ex parte Minister of Justice: in re K. v. Deminga,

¥ 00,0
5 B ivory of the taw fn s respec s fstrated iz (1908) 36 S.4L. 300
* Miichell v. mulmer (lﬂ?gl l'ﬂwlk 95; Landers v, Vogel {1906) 21 NI.R. 590; £.
Segriry of Site fr 16,
 Bengicks ¥, 1955 399
@ Aiichell v. mm(l!m I1NLK95

» P, ”163 The same considerations
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rate, ﬂn iestimony was held to be
mnrmfglv,ummf'm iﬁ;. % 5 e x s P 1935 0B, 7 8. v. Nakedie,
m% Ty .w Usn’“n i su(wu 6190, Hickman By 1991
70&53!-! -1 {a civil hﬂﬂh\lln!hfnllmbﬁl S
‘meyom, & th
T LI :wywﬂf""ﬁ m“"“‘mu e Tor s Gl cout 1 1 fspec, 38
el 28 being s col }gmmormncnmnmmmmws

AT S S A o

ALy




23
itlodey it impossibis ta imagine a Jo o wing the Sench, ging

o nself i m re ot o wilhout any comment sccepling |
acceoting the evidence given by

e o 1o i o e
O o ol regard the marter 1 eoes resalorars T oF IOmpeeat witoes, the

St may be mentioned that what the learned cm:r Justice thought was unimagin.
abe bes occurred, in R. V. Sonyangwe with of course precisely the result
expeck

VI, THE ACCUSED AS A WITNESS

though e
was permitted to telate unsworn his version of the facts.* The 1898 Act removed
M incompetence 1o testify for the defence, bu. left his common-law position
otherwise unaffected. The provisions of the Criminal Procedure Act followed
sul and reerence fo Englis suthory i thus persuasiveonly ine he fek s
covered by South Aftiean legislation.

A. UNSWORN STATEMENT

When the accused was to enter the box aud give evi
sath, his common-jaw right o make an unsworn siatement from the dock was
expressly preserved, and wey be excreised Whether or not he is represerted by
counsel or attoruey™ and irrespective of Whether witnesses are called by the
defence to testify on cath.®

The accused i thus presented by section 227 of the Code with & threefold
choice. He may enter the box 4nd give sworn evidence, o he may zemain out
of the box and unsworn; if he chooses the latter he has Stll the choice of lther
remainiag sifent or of making an unsworn Statement from the dock.® As 2
matter of practics the difference betwoen these courses and their diferent
effeots™ must be explained to him by the cuun," but ualess he is undefended
and iguorant™ of His position failurs fo give the explanation is not per ¢ an
itregularity.” The teed for the explanation is not dispensed with by a plea of
gulty.™ The making of the explanation as well as the choloe made by the
agcused should appezr on the record,'s

= 1908 DG, 394, Koiab 1. ropery eld th nre o havo o
4, Kotak L. Diopely beld e oD oYY Gt L 50 R v
g, 5 T8 o iR

“&V Cele, |m(l)& »ﬂ(A—D)lKZSl.D:IsKmJA
e e which Bllowsi K. v, De Jer, 1933 T, 6, fn this
N 33 3
" KO(}IBV Cele, 3959 U)S.A-MIA_D.)nlﬂl 'R v, Siphambo, 1963 ()
W R. v, Cele, above, st 256, per Ogilvie Thompson LA.
a8y Vea lm(;)sA 9]’("%3)
"SV Alm-h 1 5 S.A.mw I(!‘S—H
N:Mm ?}mg(g) ?]A/ 363 (T)( R V) Mekaloa, 1953 (1) S.A. 454 (1), Cf. & v.
c@;’lmx%‘b 84, 161 O,
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539 eed ‘?glnlzufs,x LS ¥, 5 108 @ 11912 v.
. Ngubuk, .
Mhalos, 1953 (1) $.A, 454 ().
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Jf the meoused chooses 10 ke an unswom statement, he s of cousse not
subject to ceoss-examination sither by the prosecution or by the court, lhungh
the cout mey ask him questions for the purposes of clucidatiog bis meaning.™
and ey in appropriate citcomstances even draw his atention 1o matters in
sted of explanation.”® A failure strictly to observe the dividing line betwees this
form of questosing aud cross-examination il render the procesdings

iy

“The time for the statement to be made is after the close of prosecution's case
bt o the defence caso is closed® and certainly before the prosecutor
‘addresses the cor

. Ceie the App:llat: Division held that the accused's unswora state-
ment is ot miere rgument but, as distinct from she addresses (which usually
sy b do by defnce counsel)wnder ecions ST, 169(9)and IKX() i 8
“echnically 1o be regarded 2 evidence”2 The court is therefore abliged fo
weigh the atemeat mith th oiher evidential materia presated, bt 15 weight,
i any, depdsentely upor he icunstaness e ot mercly the sbienc of
the oattrand the lck of opportunity f
which resuls in his statement being of lss value fhan svorn tanmony itis
afso the fact that h
oath and ot sxammation, This may e o weight than an extcas
judicial statement, and will racely prevail whete contradicted by evidence on
‘ath # Y is ulikely that the statement could suffice to discharge a legal onus of
ploof xesting on the accused, but n ofher cases may conceivably be sufficient
angwer to the prosecution’s prima facie case3

“There 3 fitle South Affioan authority 1o date ax o how far, i at al, the

Whough i itis ‘technically evidence’it may, possibly, be admissble for ths pur.
pose. I R. v. Sedi®® Smit A.J. beld that the unsworn statement could not be
evidence against 4 co-accused, and although the reasoning on which the decision
was based hus been overruled by R, v. Cele,” a contraty decision would cerfai

b post unfaily prejudicial to ‘the co-accused who would have 6o opportuRity
to nross-examine. In addition, the efitct of the cautionary mies relatiug 1o
accomplice evidence®™ woulld give the statement so little weight thax it covld
hardly be of any assistance to the State casn® Neither of these objections

TR Makamets, D OYSA. TS (OFS.v. Verl, 153 105K 309
. iE Memba, IW&P‘H H mx) BOCS. v. Tengest, 1967 (1 P.H., EL 193 10), may be
v Npwaoka, 1948 ) 5.4 421 G,
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ippiy i the statement 35 received s eviderice i favour of'a co-aceused, but
Sapremne Court of New South Wales®™ has held st an ueswom mﬁ:&‘;
seceived only as evidence for the prisoner making
i has becn suggesied that the thyeefold choie 9pen 1o the acoused is 2
and thata

of the unswor statement, leaving a strai choice between evi

oath and silence.® The advantages of this simplification are not clearcut,
‘awever, in & Society where the vast majority of accused persons ase Miteraie
and andefended, Certainly the abolition of the tight to make an waswory
staternent should under no circumstances pizcede the establishment of an
effective system of logal aid ®

B, TESTIMONY ON OATH
1, Aecused glving evidence for the defence

Section 227(1) enacts that every accused p:r-on is ammpe!cm wnncs for the
defence ¢ every stage of the
o testify et the preparatory mmmanon, at the trial, at 2 "trial vn\bm a tial
whete the admissibility of evideace is being tested, are enfircly separare ones

ént of each other, and naire compel i to & particular course on the
‘others, Thus, he may testify at the preparatory examination and not at the
wial* or on the ssus of the vofuntariness of & Confession but 2ot onthe general
issue,% or only aftue conviction in mitigation of seatence but not otherwisete
{Fhe wishes to testify he bas a right to be heard, and it is a gross ircegularity for
$itm to be tefused the opportunity of doing 50.5 Whese he execcises his right to
sty at al, be must cnter the Wittess-box ang catot ve sworn vidence
from the dock®*

The accused as a witness is in the same position as an ordmary witness,
except that he cannot in cross-examination clai the privilege aginst self-
Invrimination in respect of the offence for which he is being tried.® Instead, he
s given asother shicld protecting him against cross-exwaination revealing bis
$ad character &nd previous convictians,® His crsdit may be astacked by putting

W o R. v, Kedly (1 46 5.R, (N.SW.) 344, Sec Z. lndPB mﬂm’ o the
um/zv}éml’(m) AR A Y v i e “
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bis provious inconsistent statements 1o him,? and Tis evidener may be used 1o
provie corroboration of, o othervise 1o srengihen, the State case spainst

The competence 2ad compeliability of co-prisoners accused jointly of the
same offence is governed by the same rules as where there is oaly one acoused.t
ct-apcused is competent to testify in his own defence and also for the
defence of any of the oelers, but he can only be calied to do 50 on bis own
applicetion, and is not compellable at the instence of a co-aecused® even on
preliminasy issues of of evidence. The danget of ing
Jo euter the witness-box is of course that ke therely lays himself opes tc cross-
examination by the prosecution not only on the tole of the ooy calling
bins but on his own complicity as well.
‘Where A and B are jointiy sndicted, A’ decision to give videaco on his owr
pehalf cap hardly aveid affecting B. Whatever A stys regat ling Bs actions is |s
evidence for ar against B, whether contained in his evidence in chicf® or elicited
jn crossrexaministion by the prosecution, though the rudes relating to accomplice
exidence will apply. (It s clear that ance A becomes a withess the State may
cross-examine him on all relevant matters not only those relating to his own
giilt?) In R. v. Zawels® this was quafified by a reference to what is now
section 246 of the Coda3* which provides that a confession is not admissibie
against anyone other than the pesson making it. Curlewis C.J. said that if
‘o ofthe sccused sukes  adjcon of Hs gl amonsiing to o cofeson totgh
i imiion syt e sinisibl = olemos e son 1240} aginst any otber
himself, the rest.

4 liktkhluflvlymhu\v(llmsﬂﬁrlll\mmmnltsmyuﬂhcnﬂﬂlmd
¥ the Iearmed Chief Justics was merely expleining that in A's adaiision of kis
own guilt uder cross-examination he was ne. identified with B for this to
operate also as an admission of B's guilt, then the. statement is nnexupuanlblc
¥, however, it means that A’s evidence incriminating B is admissible against B
agly where A da:s D! at the un\z time ml*mmmhe ‘himself, the statement is
both llogical an he facts A’ to have
reforred to B's gum o oy 10 1 oMTAS

3 Usless these amaat to Inadmissible confessions (R, v. Gixibegs, 1959 (4) S.A. 266 (E)).
e TR
I
‘R. S, () LI ¥ .nmws.&ms(o
b &S 1B QDZ(CAX; it 413, But cf, S. l lswmpd‘lhlbcf&l
Md‘! R Bwl
l&m e " )I;levqman {4736) 95 AE.R 196 and R v Dil:h (A?gi 53 Cr. App.
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Were incrivinate B, B e him as of sight 1o
1o 5. v. Longa® the question arose whether B had the same right of cross-
oo S A'S evidence Gid not ineminais him, & B enicled o an oppo-
tunity to elicit evideace in his favour by cross-examining A? Harcourt J. in a
usive judgment gave an affrmative answer, but Milne 1.P. would kam
Sliowed only questioning not cross-examinations
Another aspect of joint trials to be considcred s the position whore A has
made a previols extrajudicial statement regarding B. Does the fact of  joint
erial alter rule that a it
bis present testimony can be pm to him as i m-hmg his credit™ I A's
previous statement incriminated B and was made to the police it may be
inadaiasible by virtue of the prmlege of snformers? iF not covered by that
pavilege, even though it is theoretically admissible only to destray A's crdits
it is submitted that for B's protection the statement should be totally excluded
in the exercise of the court's discretion. In any event the fact that it is to be
proved s & ground on which A separation of trizls may be ordersd If A's
evidence mcmmms B, 10 “indesiable ymudxn: s caused i€ Bis permitied to
0 show

though the cous:qllem npeachmatnt of A a & vitness adversely aTeeté Y
defence., If A's evidence has ot inciminated B, it may be queried whether the
2doption of Miloe 1.P.'s view on B's right to question ouly would include the
possisiliy of establishing & previous ststement Fevoussble 1o B, a% this is
by Harosut 3.

2. Accused as 3 witness for the prosecution
The common-Jaw incompetence of an accused person to testily for the
‘prosccution at any stage of the proceedings continues for 2 long as s retalns
the statos of an accased person® The incompetence applies also to the pre-
paratory examination, which todeg is Do longer & mers nvestigation, bt i
Facased on particulsr accused individuals.® The aceused cannot be compelied to
conviet himsel ut of bis o month, 254 the couct’s gover 10 call witnesses
ey oot be ‘employed to call the accused for the purpase of stresgtheniog the
case® oven if he testified on his own application at an earliet stage of the
mangxn
Bafhon, 1 17D, 35 Fo ¥ Bagen B S8 STADY O wheee this
‘ R 2 xs 9‘ i v e . v Speane, 1588 () & 30 (¥
,. 'y
- e ‘N) ot J. finds J;ppnﬁlll (069 rim, LR 40, o R. Cros,
e e o e T T e
ong s . ‘?Qﬁx»méx?ww S.A. 266 (E).
= T 'lumn 5 b ke dimganded i s contst o the Court o Appeatin
f«vm; lQ.}LBﬂ,IIQﬁlIAM B2CCA).
G \046 A'D, 1101 3¢ 11045 . v. Bagas, 1952 (DS, A 437 (A D)t 4423,
"‘Bmtl Ve, 1940 () 5. . 93 (0) a1 674, and &, v. Limbada, 1958 ) S.A. 38 (AD)
”Mwhshmmryexmwilﬂsynmbk,c;mévﬁ\u)j: 11 of 1996 00
Sapgesiion e Solipes, s V. 3. Hiasti, koot
mamm ) MQ’]’%A éﬁm)zsos,tu 386.
b famba, luv(L())sA‘zzs(cz at 230; R. v. Naran, 1954 (1) SA. swts-u
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Ths common-law {ncompeience also prevents a prisoner testitying for the
ion AgAinal 2 PErson chavged jointly with him vnless he first Joses his
o status 35 & co-aveuted s thougli the processes by which he. suffers this
mutation ll 2 Where lie thus b the
mus of corraboration relating to accomplice evideace must be observed &
icted on 2 joint tsial censes fo be an accused person for the
Purposﬁ of giving evn‘lrm:l for the prosecution in the ronuwmg ways
o trials.
bur are indicted separa2ly they are not mwused and each may be uued by
{he prosecution at the other's trial** The same applies where they ace indicted
joiatty and thereafter a separation of trials is ardered ® It is however highly
andesisable for either 10 be called after ke has been convicted but befors e has
been sentenced, 5 he then as an induccment to fean 1o the prosecution d
pmnxiull in the hope of obtaining 2 more Jenient sentence. He remaing
Aheies  The fet
that the State wishes 10 call one acoused against the other is not 2 sufficient
groun on which & separation of trials may be ordered.%
(b) Hy @ plm ofgml:y Whete A and 8 are jom'.ly indigted, i both plead not

mn,lﬂrthem;..unotwbc or Ty nlense & s oot and
incompetent.® If A pleads guilly and B pleads not puilty, the correct prosedure
58 mattr ofpracice i tha ih rals should ten b separated Bt  ellure
f A to tesify against B, eves

i A could not b coavicted o kis plea of gullly alone undes section zssuxb)
of the Code, 45 thee is 1 longer any jssue betwoen him and the prosecution in
relation to verdict.3 There is still an issue between fhem as to sentence, wiless
he s seatenced, as i5 desirable,2 before being called; If ke is unsenteuccd oay
cvidenca he gives on his owa belalfin mifigation of sextence may be admissible
agaiost B but, a against B, will be of almost no weight.#*

Ste R. v. Willem, 1908 TS, 537 at S38; R, v, Roberts, 193

™ Ex parte Minisier of Sustoe: i re R v. Dewings, l?slﬂ)s.A JS(A«Q?JMN
Vl;lg;nﬂm‘r! . o £8.
RN Pooderson. “The Evidesce of Co-Prbsoners® (1952) 11 Camb. L.J. 209: H. C.

# Wonior v, R (1366 T LT, 367,
“R v Von mﬂm T, $2; B parte MinSster of Justice: i re R. . Pawlgo,
15 (HSA 6 A D) st

- v Goliele, Tois it .0,

per Greeaberg I, 3
e, 1008 T, 471 'alSSS.Ilv “Razack, 1917 CED, 285; R. v. Hiifer, 1918
R, v. M ma. 93 O.P.D. 105,

H mm"xs:'-'fsm. S S [0 G 30 D 3.

= 2. Zonele, 1959 @) 5.5, 313 (D) at 325,

Mm_‘s;nm See £x parte Miister of Justice: in ¢ R V. L'fmiluu,lgﬂ(
a

Tn &, v, Zonele, 1959 () S.A, 319 (A1) 30 325, Holmes LA, clted with apparest approsad
o e S 5 aiar, 1 o B vt A's evidence 1
admissiblo against B), mmunmpnmm ﬂhcmsnn!m»mepﬂ:mn».rp‘n*
the trials Is 30 avoild prejudicing B by A’s evidence. Faty "s case in this TESFe ierecoseil
able with & v. Mrbe Wl.iA MS()bﬂq\lnldmthﬂilS) where A's evi s

1) 5.4, 36 tAD)

OWE defesce,
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(&) By @ nolle prosequi, f the prosecutor entets a noll
aogn)wd stis ofen done in of his agreein; e oroequd aaiust one
e thereupon oeases t0 be  co-prisoner and may cumpelenuy bo called for the
ytion.

() By «n acquittal. I one co-acensed is acquited there is no longer any ssue
between him and the prosecution either as 1o verdict or sentence, and the seme
applies under section B of the Cade, which provides that a withdrawat of the
vharge after plea eatitles the accused 10 a verdict of acquittal, In both these cases
the acquitid prisoner  thereupon becomes competent o tesly for (he
‘proseention.#

VII. COMPELLABILITY OF ACCOMPLICE

The compellabificy of persons criminally associated with the accused In the
commission of the offence charged is governed by section 254 of the Criminal
Poceiue Ac 9 which applies to botis the preparatory examination and the

'ms ‘provision, recently amended several times, used to govern only persons
gelieved to be accomplices,™ but Jis aet hus now been widened o include any
‘person who in the prosecutor's opinionttis an accomplice® and sy person who
i the prosecutor’s opinion “will be required to answer questions the xeply to
would tend to incriminate him in respect of an offence mentioged by the
prcw‘.umr 3 These petsons ars not merely compellable but ate in addmﬂn
deprived of the privi st self-incrininasion, in the case of accomplicss
in so fur a9 questions eiatng 1o the cilme Charged arc coneerned, and in the
ouse af other pecsons, I respect of questions relating to the offence 'mentioned
by the prosscutor’. They arc not apparently deprived of the privilege for
questions mlmng Tot to these but to other offences;® nor should they remain
unprotected if their answers Inmmmne thesn both in-the offeace charged or

mentoned and also in another erim

‘Provided the witness fully answers m such questions to the satisfaction of the
court, e s entitled to an indemnity from prosecution in respect of the offence

gk i pocoun agint i 8) (. Lenner v, 26 @) 3 120 0L
lhlfldnnaﬁu:lmllhe < 05 g8 wrmedou: in £ garte
egeInye R Y. Demlnta msx(x)s:;n:s(w»mw 10 eactido [t

icted

8
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Bopl, 1932 C) W

bt 328; R. v, Magqonstolo, 1948 (2) 5.4.322. (E)

b e also aceusod: R. v, Rabe D, 87.

" Mlhlg" Hubbard, 1925 T.P.D. 4:;3‘ LVSNM lg?ﬂ)?. u‘u(‘%)= itness s

o Prosecutor merely states that the State hﬂ information il
accamplic,the mqn'('{-,mnuynr‘m: ot et % Goenier, 961 S (2L m
N" fk the of the amendment by sec. 29 » “\E General Lay &mer

jo. 80 of 1984,

“Addbﬂ 8 of eral Law Amet e MI Ne. 62 of 1966,
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s«:wnnmcodenm,mm <vidonie of | hemsmrulln’um tha particalas ofense.
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charged or mentioned.# He anstwers ‘fully if is answers are frank and honest
o the satisfaction of the judge alone, wherein the assessors are riot concared 4
 he has don 80, the provisions of section 254 are peremptory. The witaess is
entiled s of eight to huve an indemuity etered on the record, 0 and even I It
s ot been recorded he can raise it as a bar to prosecuion,® upless he has
ot th nderalty undet secton 25403) by febling 1o v evidence st al
stages of the proocedings where h is calied. Where the indemnify is not eamned,
he temains Gable o prosecution but his cvidence cannot then be used against
b

‘The prosecutor must iaform the court that the witness's statis is governed by
eion 294, and I the witnss has alceady besn convicted of e afesce the
court should e told of this aiso, and that he pleaded guilty if such was the cise,

a5 these fatts are Teievant 1o the weight of his evidence™® Further, it is the
practice for the court to inform the witness of the provisions of section 254, so
that he Is aware he may lose the protection promised by unsatisfactory testi-
mony. But fuilsre to warn the witness 5 not an irceguiarity of which the
ccused in the case can complain, as it does not form part of the issues between
the defence and the prosecution * and by the same token the defence has no
vight to lead any cvidence o to advance any argument to show thet the witness
is oI5 ot entitled [0 his indemnity. 5 As far s & subsequent prosecation of the
wimess is concerned, a failure to viars could Dot gperste as s bar o the chasee:
At most, on 8 somewhat straired analogy Wi swane, the admissibility
s ral of his earlier unyarned evigence rngh- be affocted.
that where an 254,
Ins mxence il ‘require corroboration in accosdance with the mudmry and
zautionary rules, wheress in the case of the other type of witness comemplned
by surtion 254, only caution, if he hes » Motive to misrepresent,® nesd be
exercised. A accomplive who is awaiting trisl,& or who has been comvicted of
the offence but ot yet sentenced.® remsins Competent to testify for the State,
But for him to do s in cithee case has been held by the Appellate Division to be
andesirble. As a matter of practics he should be sentenced before being catied,
to rtmave any hope that his own punishment may be lessened by inventing or
exaggerating the guilt of the accused. If his t¥ial and sentence have not yet been
R e, 1539 D 1, por Watermuyer 1A s earasd Yl of Apped e
may

e hnde by e ke o Fapal,
o K opeor s it m’ﬂ)m i'smm,mxwmg
mhm Rty can G be g the énd of the 0l
oty Incampetsit,

e 2 5% (5 P L 205 (A & 2 (A)s.A.Ow(A.D)»Ass-“
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concluded, the possibility of some such inducement operating o
hmiihes the gt of e evidios ad ictease he e o nsoneme e

VIIL COMPBTENCE AND COMPELLABILITY OF ACCUSED'S

At common. lnw the accused’s spouse was incompstent to testify either for or i
against him or her, being disqualified both on the ground of ml:im and from |
eing identified with hits 2s & 2rty to the cause,5 though the rule did 201 .pply
where the offsne charged Was ne Sgainsk fho spouse’s person, Jberty or Tl
health.® The generai incompetence was removed in England at the same time }
::!:[“q;dar the nsed # In South Africa the matter is now comprehensively

ot

For the. puxpom of determining comp2tence, a spouse is restrictively defined
253 person marsied to the accused by 2 coremony which the law recognizes as
walid for all purposes.® Potentially polygamons marringes are deuied such
recogaition even where there i in fact anly one vife™ and so are purely
religious tites not celebrated in due form by a marsiage officer.™ Teanskeiun
tuarriages by tribel custom were recognized by Jaw for some purpuses and the
spoum af such a union was thercfore sccorded fuli recogaition by the mum for

of determining competency,” but section 226(3) of
Pmadm het ks mow detsred thee unions o be oxcludod rom recogmunn
for ts purpose i the Trauskel s in th fst. of thecourry.

Section 227(1) of the A
for the defence but only on the scoused's spplication.’ She cannot, moreaver,
¢ compelied to testiry against her awn will™ . i

" 5 See eap, the jodgment of Centiires C.J. In D
55 e Maglorhens (1342) Ligas, e msa_mnuz Hisof

;
. nteest tg sioto that i Roman Taw, (oF analogous feasons, the slsves of a litigty oot . ;
aar et mmhm:."w,mm a2 oy gt A A : i g
4 Texthook of Roman Law, 3rd ed. (1963), pp.
 DP.P. v Blady [1912}2 K.B. 89; R . Blandmrd [l!!l)l AUER. 114, Thers has bees (

16 fe o exczplion of competence i the case 0 1 Brownt. 123 : i
E.l 655) bnltl:gnnlxu‘knmﬂu from dmlbt(m R. Cmss, E\Ai;itneg 3rd ed. (1967, p. 143
See 2

7.
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“The general mmm‘pelenv.g of the accused's spouse to testify for the prosecu-
tion remains uechanged, and applies even where in liﬂln:’:{‘yﬂ she is galled :la
tesify not against hier husbacd but only sgainst his co-aceused, for there is only
one caso and tho accnsod spoute 15 a party {0 it,™ At common faw this general

incompeténce contimtes even after the termination of the marriage by death o
divoree, i the events to which the spouse is Lo testify took place diring the
coverturs.® Whether asnulment has the same efect depends oo whether the
m‘m in the mermiago made it void or merely oidable F the lattes, then untl

the hil

ided it was 8

On the other hand, if the mnmnge was void ab muin the parties to it were never
‘marcied or the purposcs of the spouse’s competency us £0r all other Purposes.™
The Cmnuu\ I'mcedure Al:t pravides for cestain exnephcnd cases where en
e called to tastify for ven in these caszs,

of mme, tha spouse witness Temains entitied to mvoke i privileges of
declining (o answer pasticular questions conforred by sections 229 and 23078
Torther, if the socused is charged with several counts, the spouse may propesly
becalled b the proseclluon o testify against mm ot samie of these ouly, evn if

spect of all, though ber

%3

otion 226(1) of the Act makes the spouse both competent and corpellsble
Where the accused is cliarged with offences Against the etsan of cither of them
oo i v, it sny ofsece ndet Coapter 1L of the CHldrers A
b:ymy, incest, nbducnnn,“ certuin offences undor the Inmorality Act® and
4 Qerjury or situtory pe

whether, in the case of mmory offences, the affence i u cmud primaily in the
‘public interest o puﬂclp:.lly for the protection of tse spouse, for anly the latier
sank s offences against her persan. S The achial racu of the offence alleged by

s 2a charge of living on the
Droceeds of prostitution has bem\ held not to bean oﬂ'encb against the person of
the wife even if the earnings are hers and even if she bas been foroed by the

& g, ooy (8833 DG, 2% Rov. Mapotassa, 1982 T.P.D. 91; Didamind v. R, 1943

2 Goor v, Mariribank (1942 4 Moo, &G 5 1 ER I

o s o vonaiany o e maage b o et b Souh Affcan ot by

E..--uu b o e, Vo Doveren 196 G155 frip

i GP] " e (195411 .. 219 {CCA). I the ight of the
1_ T

o below, p. 040,

3 Bam 1964 &) S,A, 21E.

At e
S5t oedoacn axciuted i A, v, Kabo, 1928 GED, 28 ot o do«mba.dmu;me
mnluﬁenﬂwﬂmmochmmd Sidctian nce aginst he
oyt Tave been received thece by virtue of the comon T w
» " - Lord Mo of Landon (1886) 16 Q BD. 712;
M:xlmdwv Dwﬁéisfﬁ‘ﬂ 5] ‘1‘194010 o Koo 0si AR lﬂ-lhleluanmuler
he spauise was 1o be an. Iplnsk ‘her person; ‘not fotlowed in
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R, v. Hinda, 1956 G) 5.A. 695 BR).
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accused husband into prostitution.® The com
e on o bt oviance i beorot s 0 SPouse s ot o
The accused’s spouse is made competent thongh not compelfable where the
chmrge is of an offonce against hor separate property or under section 16 of the
Tmmorality Act.¥” No test of what is her *separate property” is provided. A strict
interpretation on the oxdinary meaning of the wards would apply it only to
property escluded from any commutity of propéaty betwosn the accused and his
Tponse, but it scems generally agreed that & more generous construction is
i T R v. Young® he phirusa was hed to cover al ighs ofthe wu‘:

% tat e ights n geopecty eotcied under the Mammomﬂ ey
Act® should be similarly in
Where the spouse is cumperm ‘but non-compeliable witaess, it is desirable
for her 1o be iuformed of her position by the court so that she may devide
s infeligently hether or not she will testify."

v, 1912] 2 KB, 89.
B, v, Banthuys, IQHTPD.M.D.I'.PQVB%’#I 12K mmbaum,‘

Fer Mason J. In at 44
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it o aon, by
TR e T oy 0 4 ::Enf" ot and . docs 1 1 w700 kich oA
sever beproved ol e
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A, INTRODUCTION

Itis 8 basic principle of the admiaistration of criminal justice that an accused
oo should be confronted with the witnesses against him wnd aforded the

ortunity of challenging their evidence, This principte is embodied in

edion 150(1) of the Criminal Drocedure Act, which states that, subfect b5

express exceptions, evidence at a criminal triat shall be given viva voce in open
court and in the presence of the accused. Departures from this priciple are fow
and should be fimited n. scope by narrow statutory construcion.

I ki shaalbsoucaat s

Sisonieodiamtly

Thwml imony of wil is di 3 vith,

the coutt, e taken on
commission, ot pmor to be aflorded by way of affidavils or certificates, as
discussed below.? Even in those cases, however, the Court retains its overridiog
pover to ensure & fair trial. and may sequire orsl evidence to be tendered
instead,?

An accused person js eatitled 10 be made aware of what evidence of his guitt
I5 brought befare the coust. The judicial officer must therefore apply his mind
1o the question whether the accused understands the language in which the
witaesses testify and must have an interpreter provided if necessary, even if the
accused Js represented.t 1n pursuance of the same general principle, she court
may act only o the evidence properly presented fo it at the trial. The judicial
officer may not act on his aw private knowledge of the facts, and indeed if he
Bay any must at the feast disclose the fact fo the parties: his recusal may bo
secessary.® It is not irvegular for the pm;d:ng judge to use such general know-
ledge and experience as all men would have! but the dividing line between
permissible and xmpermuslble kqnwled,ge, though it cantot be defined with
lbwlme clasity, must be of

problem was mnndered by the Appellate Division in &. v. Makeip,!
Where, o axde t s the ilentibeaton ofthe sccused s thecriminl, e judge
Bad privately inspested, measured and comparcd certein exhibits (a plaster cast
of spoor found at the e of 1he crime, and the accused's boat). This was
found not to fave been an irregularity, as the judge had in any event beon under
aduty to inspect the exhlblts and his experiments to compare them had been of
e e

ﬁl sﬁsbz in m;md to tendering evidence which was given at the preparatory
o,

i 208 e G
* Mackessack 1963 (1) 5.A., 852 (N).
ey 96 (’;‘)"'s'ﬂ" i‘sﬁn 'nm"éré o, 1061 () 5.4, 506 (1),
under ety Noi
BRI,
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a simple and obvious nature requiring no speciat skills. But Ce
neriasless commented:® ntlivres 5.A.
F think it is desirat ¥ dM;synhr:-ﬂMOf e i court pursues

the line of
o o and mnhc T rvesgnton e rest o e s Bueh prossist
e becaea conducted in his pbsence”
For the court to obtain information privately about the facts of the case,
whether from persons who are witnesses or from others, is a gross irregufacity.s
Ifsome evidence is heard at » trial and further socused persons are then joined,
i evidence ust be given again if it is to be admissible against them, Merely to
bave It read over is insuffcient®
hers is i
hethere forms he must informa e parties of bis canclusion so that tl\cy may if
they wish call evidence to challenge it.X The judicial officer should not privately
fnspect tha scene since it may influence him to draw adverse inferences but his
foctuitous acquaintance with the focality is not necessasil an irregularity1®
Apart from the exceptional cases already mentioned, where certificates,
affidavi ¢ ‘permitted, witnesses
by the opposing party A written report saunot be handed in insicad, as this
‘o offbnd agabast the hearsay rufe o Not may & witnss imselfmercly rand
ina report or document embodying his evidences Where he has such & doc-
‘ment it may in appropriate cases be handed in 2 a convenient record of his oral
tstimony, 3 but oral testimony there must be, even if only to the effect that the
witness confirms the contents of the document
it follows from the Iast point that the general requirement of viva voce
evidemce 8 not 50 Tigorous s to exclude supplementing it by other moans. .
Rov. R & chiaxge of crimen injuria, the female complainants ere permitted 1¢
Write down instesd of speaking the words alleged 0 have been uitered by the
accused, snd the writing was then shown to the Court and to the defence
At
‘l'ﬂmv Assistant Mm.mau, Plelona, 1915 TP.D 361 at R. v, Lewis, 1950 (1)
A 622 R.v. Makardf. 1960 (4) S_A ; S. V. Webb l96£{|l’ . b (7).
Du cﬁm(uﬁuuna 492, za;m 1918 CP.B. 5415 &, v, Remasalo, 193
e e z“'a'ém sk N)“Bvﬂs’ hmv«)sﬁmr&)
£ i
ILv Suglz 938 3y S.&vﬁﬂ(ﬂ) See, toc ) o\'fdA‘D V. Du Plessis, 1950 (1)
"WLI:. Mnulwl, 1934 T.PD. 105, En;lnsh law differs; see Salshury v. Woodiand (19691
B4 i L.R, 306; Thubela v. Preterius N.O., 1951 (4) S-A. 506 (T)-
"R.v l):uuer.(?SI(X)S.A .SZ(TJ 4 062 ()
'(“Y. ', v. Yibe, 1964 (3) S.A. 502’(’%).5 v Mmﬁﬂ 1965(4)S.A IIS(O) SV
Nﬂm)-. L (Y)SA. 668 (N).
", 1958 {3} S.A. 56 ©).
vEY D, 863 a1 367 K.

(3) S.A. 86 (S.R.) 1t 89,
il 1968 O S S AT 108 (s & v

. v. Jenkinson, 1926 E-D.L. 28
' g befors the witness i
fencs bas beea writien in e viees s

s "?"‘“ "




Nor dozs the general principle exclude witnesses who are Gumb and wha testify
by gestares and sign langusge.S
Ex parte statements o he bar may got take the piace of evidence, being
‘made neither on oath nor subject to cross-examination, and his applies also to
evidence given before the trial (6. at the Beating of ao application for bath or
after verdict in mitigation or aggravation of sentence®

B. COMMISSION, INTERROGATORIES, CERTIFICATES AND
AFFIDAVITS
1. Evidence on Commission
Whese » witnesy's attondance in person o give wvidence in any criminal
srocedings would cause unreasonable delsy, cxpense or inconvenience,
{pelcation, may e made 10 2 suy:nor court to dispense with the witness's

which his evidence is desired may [y adjourned antil it has been ohtained.5
“This provision is permissive and confers @ discretion og the court heting the
application.™ Notice of the application must be given to the other parties to the
proceedings.* The applicant st set out ot ouly the facts to which the witness
s desired (o testify, ' but n]sn facts to sadsty the court a5 fo the undue deay,
nse. are not established, the court
wmotacl mmf i ission, ™ oreven if
‘produce the witness in person at a later stage® The procedurs
Shoid be s spmngiy invoked, varying as it does the ordinary roles in criminal
cases that a witness be examined personally before the court so that he may be
osscsamined and bis demeanous observed, and that an ascused parson be
against him, id only be granted
‘where no injustice can pmbly be done to me other side,® Thus it should not be
issued where the evidence of the yroposed witness s a vital component of the
uae® or where the credibility and henco the demeanour of the witness is
important.* On the other band, & cotamission will normally be granted to
evidence of a purely formal nature, which is unlikely to require probing o7
cross-examigtation,® or which is merely introductory of and supported by
documents that will form part of the deposition.

SR Kanikoo, 955 DY S A 255

. . v, 1957 () A 183 (C); Standord Bk of St LiL . Mt of Bante
Sioaion ATk 88 (A (C' . Vay Ry, ol 05,0, 622 (o
20D, T, 2ufent (1969 86 SALS. 16, 5 Soith 19050, iihon n.edunm
ion bettaon evidence and i foo Masel V. 5, 1964 2) FEL 5. 265 (AD)
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52 Lo 190 A af2 31,352 50,
2
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o, in the
dicaion of the ot the sm= sy be i be orderd o bm the accused’s costs or

Lt nummam he must put fnrwud [y xm ofmum to s

ibersise be prejudiced in b defon how ke would

e he sourt goants the applictcion a nnd the witess i within the Republic, a
comuission is issted to a magistrate, who takes dowa the evidente in the same
way 5s in & preparaloty examinasion commission 1s to be sxecuted
cutide the Republic the ules governing commissions de bene esse spply*
‘Afier having been exosu st be returasd, with
dcpusiton, ta the coust isving ix. T2 e then open 1o the inspevtion of both
parties and it may be read in evidenre and subjected to objections as to admissi-
bty I¢ is oniy then that the daposition becomes part of the evidenice on
secard in the proocedings,t ft Shouid ot be supplied 1o the cour: before the
ial, but heued for the first time with the other evidence.®

‘Where a foreign court requires evidence to be taken from 4 witaeds in the
Republic, & similar procedure is provided for by the Foreign Courts Evidence
Aat, 1962.46

2. Tnterrogatories

Avy party to criminat preceedings in which a comniission is issued may
transmit interrogatories relevant to the issue to the person directed to take the
evidence, Who must exzmitie the witness on the intecrogatories.® The wittoss
may aiso be orally examined by or on bebaif of any party to the proceedings in
the saimo way 25 if he were testifying in court. 4

Inlgn‘ogalm& may also be. submmcd vy the court under mnn 239 nfﬂl&
Cote,

1o lisr. The interrogatories 2nd any reply purporting 10 be fiom the deponent
arp sdmissibl a5 cvidence in the proceedings, subject of course to the
seclnsionary rules.7

3. Certificates

Where a statute provides for certificaits to b admissible in evidence, the
provisions of that statute must be strictly observed. whether as {0 the form,
sontent or signatory to the cortificate® The purpose of such provisions 1: ©
reduce the incouvenience and expense which would be occasioned were
personal atsendance in court of officials invariably insisted on. It is ch:refcm
uanecessary To have cvidezee authenticating the seals or sijatures on a

s il 23 accused’s Jack of means was accspted in
Ry Sunéx‘le. 1914 T2, 128, and ¥ Tiny Tm 1914 TR.D, 565.
B S0 B, Thy Tom 1914 T, 505 dstorney-General of Soutk West Aficay.
Fapichonsky,

. Bk (e S5 Sk, 71 W, S
o5 Wm:r'vw« (903 B 5.€. -
4+ Sea below, . 9. B9
CRD. 3

A
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"JLvsmr o 8 v hen o EDL 320,
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st s these are chefienged® and certificaies may be put in from the

As a rule cetificates are received only in proof of formal matters Whi
Imhkdy to be challenged,® bt provision is occasionally made for calling the
yuaker of the certificate to give oral vadence and be crossexamined on i, It is.
almos pravided fhat th s cantents,
so that i¢s truth may be relied upon unless challenged. Whers jts acouracy i

ted, the evidence in contradictior et he such 8s 10 convin ~ - -
bt it would be uusae to rely upon the coruticate. It the evifence doey not
crate such & conviction in v.hz mmd of the court, the ststutory prinma facie

successfislly is 2 question orthz cmmmsu 3 6ase, but factors relating
to the souoe of the maker’s kuowiedge will w £ b6 relevant
4. Affidavits

The admissibility of =Bavits in liew of ora! testimony is increasisgly
‘mitted under statutory exceptions 1o te general principls that evidence be ‘shven
vive voce and suhject to crosi-esaminating,

Agpart from special statutes, section 232 of the Criminal Proceduze Act alfows
evidence to be tendesed by way of affidavit Lo establish that something has or
14 fiok transpired i 2 public office, court of Iaw or bank; that information was
of was ot farnished 1 an official; that a ")ty registavion hs ot has not
iaken place: a large racge of 10pics of a scientific or technical nature, covering
e physical, biological and forensic fielis of knowledge; 2nd to establish the
accuracy of saitway consignment notes. In every case it must be read in open
caurt 40 45 0 be brought 1o e knowledge of the other side.%

strietly with tho provisions of the section, and must
mnﬁne n!elfmrmwly to the matters Tegarding which * i permitted,® 1t shoul.
contain as full details and explanations s oral eviduice on the same pofits

‘would pravide. The court is given tise power under section 239(6) to requite
the deponent to attend and testify in person, or to submit interrogatories to him,
and should excrcise these powers whesever the affidavit requires elucidation or
expapsion.”

afidar e, made (o the Susticss af the
Peace and Commissioners of Oslhs Act, 19635 and the governateat gotices
itsued thereunder.

W es.
BR Chl 41
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nm)kx&ciﬁ mﬁ;ma - Comin ) Brcafue Ak G oo o cced.
R, v, Chizah, 1
o 0D B s S50 S5, 435 (A, conmmeting g & . 1,
myws& :99(%!:-?;@ 2,
= S B 2910y R o Vor Caler 1953 S ANGM: S Hamuecky
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¢ REAL EVIDENCE
Ojoots produced to tho couet s exhisits have been calied seal evidence. Ass

Fos cxample, the wittiess producing the exhibit will testity that it was Foun
the scepe of the crime, or bears fhe accused’s fingerprints, ) if b:ﬁx;:'.he n::
ginant, tha it 5 the object which was stolen from him. Evidence conceming
objects may be received without the objects having to be produced as m.b,.,
Tpusin R. . smt, whsete the accused was charged with stcaling & rotar-car,
there was evidence from a fingerprint expert that he had found the accused's
fngerprits on the window of the ax and on an empty brandy bottle Ief in I,
Neither the bortle nor a photograpk of the prints was produced, but the expert’s
evidence was nevertheless adwitted. While it would certainiy have mads it
it the court to folicw and appreciate the evidence had it been able to
these objeets, the failure to produce them wes held to affect only to the.
cogency of the testimony.

“The privciple of R. v. Smis way apply to documents if they are tendered g5
things, as, for example, where theft of s document s in issue. I, however, the
s turms on Th corteas of the docuamen, seconduzy evience canverting s

ditced. By the
same token, i x thing Js in the qatun. of & document, ecnian ot sl
jt are fn fssue, then primary = ing ftself with its inscription—
must be por Ju e 5
“The apy 4% e of & peson seho is in court s seal evidence of his race for the
puteposes of the various sttutes under which racial classification is necessaty. S
A child's sppearance may be evidente of his age for the purposes of a judlaul
estimate under section 383 of the Criminal Procedure Act, 1955.% A physi
asemblasoo Detween persons i <ome evdenc of laionstip where o
Iegitizacy is iz issue, though it i3 of trifiing weight The observable bodily
Fatures of the sccused of campliuant—e.. the scars or e he bears,
streagth, height, and so fortk, are part of the ovidenos before the ot In
addition to what the court can itself observe, provision is made fot ﬁnguprms,
palm-prints, and footprints to be taken, and for physicat and psychiairic
Investigation of the sccused to be undertaken if necsssacy withoat ‘g acvied’s
consent being required, The prints and the resuity of suan investigations of
st Ssmonstated, s
Mkﬁ‘km n“htmdaw:andmmbﬂmldad Olmﬂvll. 1945 OPD. 16,
"g:nms_»xm(,x_msea, va,ﬁl:z ). 1967 () S.A. 560 (D).
“ LV.M’ I?SZD)S.A.“T (,u))-us
1947 (2) 5.A. T8 R. v, Vilbre, 195 @
Mm(w).s o A B e o o
sanclusion as

@
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course have wh;b: h{)mved hy‘ the person who 100K them,$
‘A gesson's clothing may lso be evidence, which is why the accused.
b produced in the dock wearing prison clothes or m!:'mles‘ as mih:.‘;' ium.,l
heid to be nquxval:nl to leading evidence of his bad character or previous
oo
ymmzxaphs uf relevant scenes or objeats nay be banded In provided there is
identifying their , and fie may of
course be examlned as to whether thew have been retouched in any way® A
Phqmylph or accident plan of the scene of the crime containing 2 reconstruc-
tion of events, if admissible at all,”* should not be shown to witnesses, as it
would suggest to them the evidenioe requited from them™ Where a film or
pholograph is taken by purely mechanical means, without human agency, it s
admissible even thongh eviderce as to its making canpot be given as it would te
by 8 camerama.
“Tape recordings of speeches or Sonversations ars admitted as real evidence,
and must be accompanied by testimony identifyling the voices and the occasion;
in addition, tue person who made the recording mst prove that it has not been
ypered with. Tt is desirable that the: . should be evidence as to e sircum-
stanioes and manaer in which the tape
and cogency of the tape as evidence,® A ranscript of the tape, aud transiations
i ecords speech in a foreign laoguage, Tuay also be received € their acouracy
is established
Al'hollgh the purpose of an fnspectiv in foco feld by the court s usully
m’lbp witnesses, it has also been recognized that the court dues thereby acquire
information at least analogous to real evidence and of a pnmcnluly vivid asd.
cngml kind.® Unlike in England, however, the courts in South Africa do sot
rnit information 50 acquired to outweigh all other evidence so-as to found a

Jidgment on it slone® More dubious, both on principe sad on uthority, are

o st me product
s may e e o codure
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the Sauth African decisions which hold that what is ssid and dane by witaesses
e :rgwm in loco i not evidence at ail.% In this respect the English law

D, EVIDENCE OF READINGS MADE BY MECHANIC; E
OR ELECTRONIC INSTRUM] AL BLECTNIC
‘There s no presumption of fact thnc measuting fnstrumests are usealiy
eiable® Vi den Heever 1. explained why not in R. v. X whers, without
mare, évidence of a speedometer reading was tender

1t

or feultily. To oty ind i indiv
e e, when fiself clretty o i e o ot iy cony

T do ot think it wes i o, i
kot 1o Jeoirdise his Bberty by

such slapdash methods as.
While, thetefore, the courts will receive evidence of xudmy taken by insteu-
ments, without any principle anslogous to the rule against hearsay being
iavoked,™ a foundation for its reception shoyld first be laid. Jf the reading was
given by an instrwment with which the average citizen is amilier, such as a
stopwatch, there must be evidencs that its acouracy was fested 3 If it Is & Jess
familias instrament of & technical or speciafist nature, there must be clear
idesce, including expect cvidence, to establish that the instrument js of & kind
capable of giving an accorate measurement, and it must thep be proved that the
‘portloctisr model from which the xeadmg i the case was taken was at the time
operating reliably aud accurate)

E. DOCUMENTARY EVIDENCE
1. Primary aod Secondary Evidence: the Best Evidence Rale
T totms ‘primary’ and “secondary’ are sometimes applied 0 orat as well as
idence, being used to indicate respectively whether  best
evideacs of a matter is being given or atelatively inferior substitute. In respect of
oral evidence the distinction is more accurately made by the terms ‘original
evidence’ and ‘hearsay’, leaving the terms pﬁmnry and ‘secondsty” applicable
exclusively to the feld of documentary evidence.® Where a document which is
elevant Is ieself produced to the eourt, it is said ta be prizary evidence of its

LY. Vondr berue, 10(65.0. 11 ) 120, Ko v Ludck 197 Y3023 (413)
2 31, coud be read as impliedly sup) upporting der Merwe, But In R. v. Kumalo, 1
) évmmum. sfesson Jiada i

y vitaes

T Sohy 48 B 1

"Anvmh argmmnl Wwas ﬁrm.!y rejected in *Sappore Murd’ V. “Statie. of Liberty? [1968)

: R. 139 K. ¥. Veale, I8 T;
; \9&1 (4)5& :L‘a«» 5. M"fm wuu)sAmm,s ¥ e 1963
} 1569,

grlwe, ) s o oo “Dis Gatiomter”
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contents; Where some derivative, inferior or substit
e ot tute proof of its contents.
Where the contents f & document are in issue, peoof of thase cont
t afforded by the production of the document itself, to the u::::a‘:“;‘
sepondary evidesce. This insistence on primary evidence, while historically
sntedatine tho formulation of the *best evidene’ rule, is today cited as the only
Jemainiag survival of that rule. Whers it appliss, no evidenoe of the document’s
conteots othes thap the document jtself is admissible. Thus, evidence os to W

‘admissible in R. v. Hulem,® as the title decds themseives shandd hate becn
produced, and in R. v. Pelunsky® the Appellate Division refsed to admit the
cauriterdoils of Sottery tickets as proof of the contents of the tickets. The case of
two counterfoil copies tendered in Pelunsky should bs distiuguished from cuses
excoted in duplicate, which brings
fuio existence Moze than one original® A shorthand writer’s notss s\lbseqnm\ll
transoribed e not whe original writings but merely stages i the production of
the original, 50 that it is the transoript which is primery eviden:
“The principle is of application only where the document it in itself the best
evidmos, so thet it dogs not by its very natute suggsst the existenve of better
‘tvidence. The mere fact that a relevant document exists does in jtself mean it is
griary ovidenge of its contents, &5, minutes of 1 mesting are secor
&, .50 of the fact that it was held, whereas oral evidence from a person who
attended would be primary evidonce By the same tokes, no
be pmﬂuwd if the issue is whether & pacticular relationship or status msled,
if the relationship or stams has hun defined in & writicn instrument, since
el el tha e tems of the writiag are not in ssuc. Thus, the isste of whether
‘péyments were mads 8s royelties or as remuneration for services wals beld, in
Firestone S.A. (Pey) Lid, v. Gentirico A.6.% not to requice prodlu:hon of the
gseement defining the selatianship becween the giver and the recipie
(W hese there fs 20 question urmaumudldwmnwnulﬂmlnwuﬂfwbo
etablished ks i partiss o it of bess and

oty parol videnos, kthough it s Some oy T b et

Such videnco may be onvisng in vaniag e, 1od sy ot b 10 con.
el e T roduction of e ocutet i s 1t pmpricnt bt s
parply, and it js Dot secondary evic inmemollmmk,

Where the cotents of the docament are what is ift issuc, production of the

» 1343 (3) it L that @ cenified cxtract from e Dendds
e e a2 of the Gt Code. Bt s K. ¥
Mﬂ'ﬂJWT—P.B 412.

L1
N atinal Trade Developr, T, (523 45 NLR. 308; Kkl v. v,

3 3 229
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seeondery ovidence veceived. These exceptional situations arc four:

{s) Where production of the original document is impossible, sither legally or
gmuuy, Stcondary svidence s therefore adumissible whers, for exatmple, it
would be aa offeace to remove the docyment from its presen Tocation, where
e affned 4 0 b SECmOVEbIeSY of Whert 1 has womn iy s amriere
found after proper search.% A document is not considered fo bo lost wher therg
salla Tiope, albeit only a sanguine one, of ifs recovery.™ The foss end the

of the search must be established before the secondary evidence is

b (b) " hese e dosument s ovtsid the forisdicton o o court and eithes 2t
wasonable efforts to pracure it have been mads end have failed, of it com be
emonstruted that any such efforts are doomed to failure

(o) Whate the other party has admitted the contents of the document or has
constated to the introduction of secondary evidente.? The ordinacy rules of

admissions in criminal cases will apply. A mere fuilre to contest the

admissibifity of the secondary evidence is not to be connmetl 4 a consent,A nor
is an admission of the acouracy of the scoondary evi

d) Where the document i in the possesson 0[lh= g ‘party who has faited

of refised after notice {0 producs it

In any of the foregoing cases where psimay evidence is dispensed with, any
1ype of secondary evidence may be teadered—copies, aral evidence, efc. At
common Iaw there are no degrees of secondary cvidence.? However, Wiere by a
siatute secondary evidence of & particular type is rendored admissible in &
situation here at common law the original would be reqired, other fozms of
seondary evidence remain excluded, For example, altiough the Motor Carrier
Transportation Act, 1930, relaxes the crmmon-law insistence on the originat
dorumest by authosizing the production in evidence of a seitified copy of &
Tioence issued vader the Act, ‘orel evidence of the contents of e 2~ nce cannot
‘e received s

2 iving se5, 70Y0) o tor Carrier Trammparta-
hﬂﬂ}?ﬁk“’mﬂ  applying sec. 1Y) of the Mator Carrier Transpor

% Waits v. X. (1916) 40 NLE. 108,

3 D, fo0z 75 105 -
'm i T 2 S e e

N ‘humlummblybeupeﬂedwhﬂnhwwnu,mduummbe

L ““ﬂm 1947 @) S.A 2 AD).
L% P v B Dy Whnmlhemhuxynmmlnu refosed to
o s o e regords. of 3 ¢ martial faw, the Tocord wes

i 1V s o 546 5 2 e sone ad
e
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‘M 239; R, 1954 {3} 5.A. §41 (C).
;mb?;s&i‘x’x e ek o, 108 .5, 297 L v.

WWL.D
v, Radriwilf (1" 1380 Pi R. 1912 EDE 413 R A Gmﬂ. 1911 C.P.D.
m ”( ) O s Eovsoravin (919 36 NLR. 4 i that, 1920

dunur Rass (1 &9 102,139 ER, 676; K. mn.msc.!u g
. Brat (m&w/%wssms,&mm was r dgheles, 1969 G)

Xﬁ
‘"L““"""%;’yfwm, o e ot s, Nogovntn, 198 0ty




4, Praof of Docusents

Tt manner in which a document may be put in evidence is
e ditinc from those Eoverning the svideniry wss widoh s oA oy
be docurment. We ase concerned were only with the former. The effect of 3
docoment once it s properly before the court—for example, whether i is

evidence of its costents or whether it may be put to o witness to attack his
eredibility or used by him to refresh his memary—~is  separate question,

Dosuments may be of two Kinds, distinguishes secording 1o the maaner by
which they become evidence. The one category consists of thoss docusuents
vhich necd 10t be athenticated by a witoes producing them snd lsu[y[ng to
tbeir exeoution, Le. they are docunients which ‘prove themselvey’
evidence o their mere production. The other category covers domsments whicn
require suthenticating evidence for their reception,

The documents which prove themselves are almost exclusively public or
offcial At common lew public documests coming from the proper offciel
custody are admissible in evidence on theis mere prodvction,* and jn addition
satutes mqumng the keeping of records or registers or the issue of figences or

ly provide that the documents prepared theceundor prove
dmnselvu“ Proof of the genuineness of official sigaatures and seais is not ¢
prerequisitc of admissibifity upless it is challenged® Production of the original
of fftial doeuments froa a State offial equires the consent of the atoraer-

Fowerer, i toey o m\tmmzca\mi by wey of an offcs) cortificats the Satter
apparently proves

‘The foregoing dm m apply to foreign offieial nct.s. for the public documents
of s foreign country always require authentica

The only private documents which prove ‘h:mmm are those that are
anthenticated by their age, partly bevause (it Is said) it js usdikely that anyune

would forge @ document which would ouly be of assistance many years later,

pmly beuauss of the diffiulty or impossibility afier tbe lapse of # lang
permd of obaining, a witness who could give suthenticating evidence.
Acuardingly, the ancient documents rule provides that docoments more than
twenty years old? coming from the proper custody and which are not og their
face suspicions, become evidence without proof of their due exeoution A
foundation for thelr seoeption must of course be laid by ¢vidmee &s to tho age®
m mmdmumﬁmmmammv.mw "800, and jugiciat
o
mapeaiey 18164 Caop 4171 B s L Sk 15,171 B4,
o S Sioms Coder .18 bf he P Conirol Act, N 25 of (9683 58

nlﬂ:{ﬁlmw i 0“96

% 355 of the Crimnal Prooedis Act: Do o, Jilloms . Liowd (5401 M. .G, 671,
L) Fs'e'é’ sm Jalmm 4l Irsis HAN Mnyw; N0 (1909) 30 NIR 3

“Seu. 1.5 »
ferreasx {1429) l Bﬂdam 335) 1 ED.C. 273 st 278;
mm. LY mh, e D a§ 768 Blenionten 0 of

. Rickany, 1
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ofthe documents asd as tG the custody whence they come.

sourcoin which «ne would zeasonably expect to A fonndrl:: l;;:f:a‘;i o

they been anfhentic, but it eed mot be e only or even the muslpmpercux!ady"’
“There s 7o restriction on.the type of document which can be tendesed

ancient—wills, conlm;s. letters, scoounts, etc. Ancient capies of Sovments

ay ulso come in in this way provided producti

hder the best evidesce Tule prodction of he origal f excuced
‘Where the document is not self-identifying, because it is neither public nor

anclent, it cm only be put in evidemce by a Witness who cen testify as to its
thentici e person who executed it, o one who saw its ewoeution or

who can n‘lenm‘y its maker from the bandriting 21 otlier features® 17 the

“If witaesses to the execuuen of the document were tequired. by law 25 8
condifion of its validity, thea the document can ony be proved by calling one
of the attesting witnesses, If sny attesting witness vas available at common law
20 otber evidence of the dosument's execution wap admissible, not even that of

¥ makec 2 Since 19623 however, the common-law rule applies only 1o testa-

wtary documents, In all other cases the dosument may now be proved
h no attesting witness was alive, which meaas by proof of the sigusturc by
he altceting witness™®

‘Whil the attesting witness must téstify, his evidenco need aot, to render the
docoment admissible, favour its authenticity, nor is it conclusive or even
‘necessaily sulicient proof of due excoution.” There is confliing authority on
whether the need to calt him persists even whore the party against whom the
document is tendered fras admitted its excoution.®

Once a docusoent has been properly received in evidence neither party hay
any dght to elter it, ot has the cot t pover to ‘authorize an alieration®
Conversely, if the document is (albeit improperly) sitered, the court cansot
order it to be restored to its ansmal sme) ‘thangh the fact of alteretion ¢4n of
cpurse be proved in evidence.

There Is no reqmremenz that documents be 5'amped before being tuadered in
# erintinal oot
3. Proof of Handwriting

‘Evidence to 1dentify a person’s handw-ing may be gisen by any person who
it Familiar with j¢. The cvidence of a baudwiiting expert is not a necessity.

5 nckeser (1836) 3 .C) 173, 132 E R 380.
S R R
ot it of Do (158 i)

.
=1, v. Dadia, 1921 C. rlS.S Wﬁ!laﬂ 193 PO, 257 at 351-2
v, s v. G B e §1 % % E R T8, e i & coicaed by Wiamnore,

"%ec.hrmzwmmm 14 of 1962, s read with sec, 44 an the Schodule to ths

il Proceedinge Evidencs No, 28 of 1965,
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Giky Bras. . b
* Botes v, Grobbel 31 'Sag, 283 of the Criminal Procedore drocedure Act.
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Section 248 of the Ceiminal Proosdurs Act, 1953, affows the awthorshii
disputed piece. of writing to be proved by comparing it with other Jﬁgii:
already proved, to the satisfaction of the presiding officer, to be gemnine. The
gentine writing used for the comparison need sot be otherwise relevant to the
sue It seoms from R. V. De Kierg% that the compatison need not be miode
by an expert ip haodwriting, Any Witness whese opinion would assist the coust
may be asked about it. Or the court may itseif make the comparison, unassisted
by any witoess, " though it is of course dangerous for it to do so. ndeed, so
unreliable are opinions as to handwriting, even those of an expers, that the

the greate that aloge.® There is,
huwsver, 09 e that in principle & conviction cannot be founded solely upon
e evidence of a handwriting expert, in the unlikely event of the court being
convinced by It beyond & seasonable doubt.?

F. ORAL EVIDENCE
L. Oarst, ANFIRMATABRIOR ADMONTION

No witness may testify or be examined without.being spon cath® and the
admiszion of unsworn oral evideace s an i ity
‘Not everyone appearing before a cout is & witness for this purpass, A petson
‘subpoened duces secum o produce documents necd ot be sorn unless he i
sequired to & i.e. not if they prove are (o be
proved by another witness.# In R. v. Bopidhen,*® where the usher of the Court
had repadted i Jouder toes What was said by certain witnesses who were
{estifying very softly, be was lield not to have acted as a witness. On the other
‘hand, an interpreter is a species of expert Witness, and interprefed evidence is
‘wnsworn. unless both he and the witaess whase testimony he interprets are upor.

s
“The oath must be administered o the witess o the form which mest cleatly

3y the ususl form establithed in South African procedure the witbess swears
that he wilt eff the truth, the whole truth and uotbing but the truth, at the same
tiste holding by the fingers of the right hand or kissing the Bible, and in either
case ipvoking the name and aid of the deity.* This is normafly administered in
question aud answer form as o kind of stipulation, but the witness is upon oath.
ven if he merely nods or mumbles & response.

@Ry, Foreman (3), 1952 (1) S.A. 426 (SRJ). -

® Biechv. idgway (1859 | F, £ F. 200, LIS ER. 722, 1930 AD. 308,
"3&.:-‘[..&\1:0'( fe, 1958 (2) 5.4, 481 (AD)) at 490D. Cf. & v. O'Sullivan (1963)
38 App. ey 77 -

% 73

Ry, Horwitz, 1960 WD), 149; R.v. Erurer, 194} OLD. 33,

BR Y. Tt 1961 (B S, 975 (1); R.v. Chrdor, 1966 (3) SA. 428 (RAD).

= Ao v. Chetty. 1946 AD. 142 N

@ 82 TI0T) of the Criminit Proceduss Adl, 1953, As to Wha swears i the witnes, sce
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1f the usual form of oath would not be binding upon the witness's conscience,
ihe presiding officer must ascertaiz by inquiry from the witness what altornative. v
form shovld be adapted. In Efandshoele Trading Co., Lid. v. Mia,® Hiersts 3.,
faved with & Musliat witness, in addition made the necessary inquiries also from
& priest of the Islamic faith, to ensure that the outward form of the oath was
amording to the tenets of the witnesPs

At comemon law persons who would not have considered themsetves baund N
iy some form of oath were held incompetent (o testify even though they reco;
nized the obligation 1o telf the truth.# Seotion 221 of the Criminal Broceturs
‘At 1955, gives persons who object to taking the oath the privilege, of making
an affirmation instead,” in a prescribed form. A witness who has affimed is to
‘e eauated for i purposss with & witness who hias sworn, o that, for example,
bis evidence may e subject of a charge of perjury.®
Where the court finds™® thet a witness does a0t uaderstand ot recognize the
obligation arising from an cath or affrryatioh he many be admonished o speak
the truth.® It is not the practice in South Africa to take the witnass aside for
insteuction upon the oathS Lord De Villiors C.J.x® was of the view that &
‘witaess's ignorance of the nature of an oath could be regasded as diminishing
the weight of his evidence, but usless that knowledge is in some way relevant to
bis understanding of the issues there does not seam to be any fogic behind this
reasoning, since the obligation to speak the truth must have beea understood
forthhwlmesnobew wpetant at ail.o
‘witness has taken the cath, affirsed or besn admonished should
4 benoted upon the record ¥

T, EXAMINATION AND REFUTATION OF WITNESSES
In the pormal course of events (which may to some extent be varied in the
i diwwetion of the court) the examination of & witness called by the patis
H - ‘proceeds i varions stages.® Hi first gives evidence in chief, or ‘dirsct’ evidence,
Ied by the party whe calied lum ThereaRer the upposmz party cmswx‘amn:s
effect of th may

murvm{ uoti  later age fo the proceedings, with khe ‘persaission of the court s>
"The party calling the wimess may be able fo rehabilitate the witness’s evidence
and counter the resuits of the cross-examination by reexamination. fn addition,
exaswined by the judicial oficex

(o) momce e o
2 pasty lays I the evidenco
B s supporting his casé, mmm 10 the rules of admissibility. Neithor party is
- Cetonack (1861) 7 H. & N. 360, 158 ER. SI2
O e O D o e e B v Von e e, 1995 G 34

@ Sec. 2261 aud (3).

t it and gt mecly sergt connels
e am'%fmwm akbmganys, 1963 R, &N &
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obliged to convince the court in advance 25 to the relevancy of o particuler
Silgess's testimony &

A witness may be led through his evidence by question and answer or be
 pesiited simply to narrate kis story unintertupted. There are no fixed rules oy ;
to the extent to Whick one or otber mefhod is adopted.™ If questions are ackeg {
iy canot be in the form of leading quesions. Whethor o question s lading
or ot depends 50t 50 miich upon the form or phrassology but upon the cizoum.

e cae. 1t s & Judiog question I i s suegeie f s decved

snsver ot e epy oundd upon eSsroveted or ngroven i
son for the probibiion on ladin. quesons s tat the wites s
o 1 b6 n syrathy with the party cabing b, 30 et ho o
inclined to co-operate by zeadlly udopting the sugested answer, and his would

doss net apply leasling questions are permitted, 1.e. where the witaess is not
disposed 10 fall in with the questioner's suggestions because he is Bostile,® or
whese there i little miotive to accept false suggestions, 25 in regard to introduc-
. Jory suatter such a5 the witness’s narne, address and occupation, S The court has
a discretion to permit leading questions in cases witere there is no other way of

dliciting the evidence, .6, to direct the witness's attention to the topic on Which
fucts are required of bim,* o5 to get  divect contradiction of what anther
witncss bas said. s

1, Tmpeaching own Witness

‘Examiation in hief must be confined to matters elevant o 1he issucs i the
case. A pacty who calis a witness is considered to put him forward a5  person
worthy of belief. Evidence that the witness is honest may be exctided unless his
character bus first besn attacked by the oppeneat.® For the some reason, if the

finds hi g out to here, for example, he ]

oss ot give the evidence expecies fcom him, of whete bis version i broken .
4own in cross-cRamization), e canmot impeath the witness's credit stll furthor
by cross-examining him as to oredit™ or by feading evidence to discredit him?
Faced with an unfavourable witness, thers are only thees possible courses of
remedial aotion open to the calling party:™

) Evidence in contradiction. A pariy fhas @ right to cell as mush ovidemce as
be can to establish his case. This right is not affected by o of his witnesses
Laving given unfavoursble evidence, Fusther or additional evidence on facts

5. v. Wilkens, ; R, v. Ciiva [1965] 3 AHLER, 116 (CC.A
‘Snmlm 1961(4)51\ mmm.hui (1963), paras. 1517 .5 A. P, ODowd, The
gl uin:wlh%m(!?ﬂ)spm car exaumgies my be found in R.v,
Wibml XBIZ)BCI App 12‘] and in Moor v. MMV&!”‘]J»NIE.R 458 (CA).
.h o Elders Sd. o, (1940, 11, 5je o, §775.
. Vichalls V. JJ,«;IM XHS‘\J Sﬂﬂt‘zs‘lI ‘IPE.ER«)”
‘Camp, 42, .1
2 b ey C‘:mgxmhmﬂlmvl-lkv R, 1934 NED. 267,
Wellers, 1918 TP.D. 234; )a": 6% (2 BH, H. 260 SR);
HM&WMOAN:(P‘))LH v. Crawsas, 1967 () PR, F. GS(A'D) .26 "
o+ S5, 3 of the Crisminal Law Proceture. m.msmuw gec.
Procedure Act, 19557 Moothoosamy v. W&WQ)&DNL%UW
"&ﬁ.mrl.\ly.kﬁmwﬂh:m(ﬂ‘s)usi (1961) 5
e s ‘o';{ﬁmn&ca wmpany v. Else {1884} 2 FLC.G. 439; Moothaasomy v. Murugar




vt o th s may ot be e as ofigh evn s ol i
mndn the unfavourable witaess ot s indisetly 0

of the Criminal
Pmcedulc Act, 1955, introduccs a dtplmlle from the Enghsh‘aw" by yxmndlz:g
that & PRIy

w{mue{umh‘bkomninnoﬂhmﬂfnd L ot presidiog at such
proecting advers o e garty caliog bin) ay,aed e sl s o o i o

3 Jodical officer {he winees hether b hay o1 b st previomsi s
mmmmwmmemmhmemdm & invonciaeor, 18 ah
alieged

o
oncasio - hen it

D s i svidente b et

Ifa party is aware that bis witness has made a previous incopsistent statemer it
45 hils dnly fo prove it7® In . v. Loofer™ it wes said that if the witness has rude
seversl provious statements, some vopsistent and soms inconsistent with
testimony, it is fairer to put in all of them, but the bettar view is that it e
peevious Statement is not demonstrably inconsistent with the evidence it caaot
e used atall”” On the other kand, if the previous statements arc in thstmc‘plru,
such as separate jetters, each of ‘which is consisiont with the witress's cvi
though their combined effect i3 to contradict it, they are still admissible.” ﬂ

“The witaess must be given an oppdrtunity fo explain and comment upor the
contradiction,” and may be asked whether the truth is conteined in his previous.
statsment or in his present testimony,® but be canos be cross-cxamined upon
the previous statement unless he has frst been doclared hostileS by the court.
Nor, of Gourse, can the statement be regacded as evidence of its contents, Jt i3
nd.nnmb’ e selely to jmpeach the wities's aredi

‘ot admit making
way 1s pecessary, e.g. if it was recorded in a document the acouracy of

: m: transcription must be shawn, and o forth.
N Parties who anticipate the defection of 2 witness often take the precaution of
recording a statement from him. The courts have frequently expressed dis-
approval of the practice whereby a prospective witness is asked or, worss,

. %In Eagland (as. }nsam.hmlAlhunn lll!ﬂ‘.‘ﬁ‘:mm ﬂlﬁéumdm in Fﬁ)npﬂ?ﬂmj
et o roved
a ey ot 1 earfier law, see K. v. Joowalmray, 1.!9‘41 a}.)gg.é)i ll35{sl{lg56)
"A’L Weiler, 1918 T.R.D. 234; ; R. v, Fraser
NG A, e, m(cu,.umR.v%s;fyn,xSsa(ns,sl.aza(m)nssv e to the
lm
"l’sl S.A. 798 it 503, per Herbsiest J.
Hanika (C”a) BETB AT on the gemeral sy of oo
wn.\iilmxmumwts o8, 53
i e S
i,
asked sbout it while i the Box.
R P e o %% (s K. . Golder 119607 1 WKL 1369

Y, Wl"lrh 1918 T.P.D, 236 01 238; Srevnkauip v. Sireet, 1923 7. 1. 208; K, v, Loofer,
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compelled to Swear to ruch a statemment 50 that the threat of & pesjury
ot vt the witaes?’s s S A wiacss giving evidems i cony g e
“pthmidated, induced, instructed or threatened' S but free of ourside inter
frrence sheuld led at hberly to dzmrl from wha( lu: has enllex sufﬂ thewm:s
wico

may 50 vitiate B wmzess < relinbi 1y tlm g0 cmdgnm at ali can be mmms o
what b says t0 support & conviction S” For a wiess to be armested op 2 charge
of pesjory while the tsial s stll i progress s also 0 oinfously undesiebi becauss
of the effect it tay bave ugon the remaining witaesses. ™

(@) Hostile witoesses, Where a witaess, by e conduct in e box, shows
Bimself 10 be adverse, the party calling him may ssk the ooust to deshaes the
witaess to be ‘hostile’ tnd to permit the examination in chiel .0 be conduutnd as
2 crdtmnmmﬂnon ththﬂ' the wmwss ls declared hostile or not s wI“y in

the.aeretion of
]udp wilf b= v:ry relustant to dm other fnen in very exceptional

X the pmn ssion of the court s uhmnu'l, the ralling party may ther cross-
esapeine his own witness as to e issues. ‘cannot reverse the pracedure
ny first cross-cxamining his witness and !hen o the basis of the snswers asking
the court to declase him hostile.

& witness s boscle if he shows an ynfaic bias ageinst the pacty caling bim
that he does not wish to tell the truth at that party’s instarce.$ It Js Xugﬁy 3
question of his demeanous in the box, e.8. i he is reluctant, evasive and contra.
dictory® The fact that the Witness gives evidexce unfavourable or unexpectsd
e party cﬂlmz ‘im, his selationship with the opposing party,’* or ﬂzat

hohas made previous statements mmnmmlt Witk i preseat testimony 3¢

indications which the court may mmone of these

ig conclusive.

These is vonflicting suthority at common faw a8 to wheiher a necessaty
witess, i, 2 witmess whom a perty §s compelied to call, such as one who
afestd & will, can be cross-examited by the calling pasty ~hnot leave of

L aurens v. Lourens (1915) 36 NLR. 428; Fersmuan V. Amﬂlev 1936 CPD. m,
Magack, 1937 HED. m,xvmmswz‘;_‘r o

e
Uoemesereanen

o .

5 Hlie. RUSZH S NLR 1503t 148 R by w@ms,&smm,
© Sjetn v #1 g o Seseh o T D, 208, . . Sopweshls
A Fawe Willizms 1926) 43 S.ALJ. 269 ot 268 quotes wuthority that  bonite
sk e 0 090 8 Sl s
pppme Lo

.
wk e h e um; S ALLIS,
mzzhl);g{rﬁcm S o Generl ostont . (b 1942 WL, 1305 B. . Locjer
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urt and even if not hostile,*” but the question ay
ogsidered in South Afeica sprears never to have been

2. Witness refresbing memory
A witness fay refmh his memory during his evidence by referving to notes or

mpmoran e nntebook,
bpial gcords, ur a faruty Bibiel~but the same pﬂncm)es apply where they
i otser Form:

while testifying in cm:r the memoranda must fiest be proved to comply with
certain conditions, bt these are not applicable if th witness s asked to look
at decuments by the apponent during bis tross.examination®
For a party's own witaess to refresh hix wemory, the document must have

been made by the witness ata time when he 44  clear recollection of the fucts.¢
or, if made by someane eise, must have been read by the witness and acoepted
by hiim a5 correct while he had sach recollection® Fhus & Anderson v, Whalley®
& ship’s captain wos permitted to sefiesh his memory n:gnrdmga ‘navigational
acvident from the ship's log, although the log had bean kept by the mate, since
the captain had read and approved it abow a week after the accident when the

were fresh in his mind. OF cousse if the witness never had personat
knowledgp of the facts recorded, ic. wheee he has had fio mem ity of the facts
which conld be refreshed, he cansiot refer to memoranda prepares by others or
by himself in depro-tnos an the kuowledge r € others.” Whether the witness had
& clear recollection of the facts at the fime the memorandum was made o read
is a question of fact in every case. Theve is 50 fixed time liczit and exact contem-
‘potancity of the notes wnu the facts vecorded is ot regiired® It has been held
that he memoranda should heve been firepered ante fitem morm,? but this
does not apply to expcn witnesses or those in a similar position, 50 that &
physician may refer to his report sven though it was made expressly for the
puuposes of litigation»

itmess at tho tire of testifving stll retains some fncependent recaflec-

uon of the facts, be may refresh his memtory from Coples o extracts of the

secollection and can tell the court only what is in the notes, e.g. Where he saye in
effort ‘T do ot ceineather the Facts but it atust have heea so beeanse that is what

* See (1926) 43 S.4.2.J, 260 3t 265 n, 25, and at 267,
“Lau-(;nv &, f’mrj& 5‘7‘ "~ " R v. Rose, 1537 AD. 461,
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Twrote down’+* I the Dﬂl’mﬂ cannot be produced a copy may be used provided
nupmved!nbe;: m!r:nhhx

If & witsess wishes to s memory from notes thay must be produced,
They noed a0t be aduissible in themselves ™ but F ditosure is oot dencas
becalse o privilege is being clalmed in respecs of tham the witness canmot refor
to tham2® It is essuntld that the docurents be availshie for the court and the

opponent to inspect thoss portions to witich the witness has referred, so that he
may be cross-examined on them** The court may in jts discretion refuse the
opponsnt scoess to the other portons of the memovanda* 1€ actess to°those
ofher portions is permuessd they become pert of dhe opponeats evidencr, o8 the

irts referved to 2nd adepiod by the witness in chiel are part cf the cailiuy
‘party's case™® (evenUif they form the subject of cross-exemination)

‘Apact from this, the memoranda ate Tot evidence of the trmh of their
contents.® They are selevant only 10 the credibifity ¢ “thy witness and cannot be
used s independent picces of evidence 1o coroho e i The riotes may be
bended in, if 5o ob)ecmm Js taken to this conrse, as congtating 4 convenient
record of Bis evidence.

All the foregaing 3s concerned only with the position where the witness
refrsshes his memory while in the witness-box. 1t is not iregular for him to read
4ay memrenda st all fo refvesh his memoty extracurilly before ke gives

evidenn,P and t least where the witaess retains some independent recollection
oﬂ. 3 events, the opponent canot demaod broduction of the memoranda fn
ooust.

3, Previoas Consistent Sistements

A stasutory departure from the commos law peomite & party to sapeach his
2own witoess by proving that the witness has previously made a siatement
inconsistent with bis present testimony.? The converse does not appiy, A party
ol attempt 1o enhance o rehabilitate the credit of his witness by.showing

that the witness told Hie same story on a previous oceasion® For example, in

Mg Hisfhard (R0, & T4 [RER. 51 G G Bplraion, L. .
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R.v. Chizah™ the aliegation. ng\mst the accused was that, being an African, he
had been valawfikly in an urber asee. His defenice was that he was Coloured,
and sought to prove this by pre mng his mama!e certificate where he was so
descr as held for
m the information he Wimsell had giveo. On e same princigh
S e o s Mol 0, On e e e e e
Vmous exphnnnens bave been put forward to account for the rule of

excinsion, of Televaney,
A previous consistent smcmem of the witness has insufficient probative value,
partly because falsehoods may be repeated as often as the trath and partly

‘because the witaess is asstmed to be telling the truth on his oath nless reasons
to the contrary appeat, so that there i o need to estblish his truthfulness in -

wdvance.

“The general rule of exclusion is subject 10 five well recognized exoeptions.
Fven where the previous consistent statement is admissible under ono of these
calgoric, howeve, it o nver videnc of the truth of s conents s o5 o

in the box, but
i :elcv-m to the weight of his evidence alon
Previous consistent sttements are admisible in the following cases:

3.1, To rebus an o which it would otherwise be permissible to draw
‘This exception applies only to previous consistent stutements of the acrused
himself, The absence of an cxphnation from the accused, the giving of n fufse
explanation, or undue defay in advancing 2n explanation, eze all factors which
the coust may properly ‘ake into account in evaluating whether or not the
prosecution hias sade out a prima facie case of the accused's gullt, where e was
found at the scene of tho crime or ©: possession of incriminating articks. S
Similarly, where e raises the defence of alibi only at a time when it & 00 late E
Jur the pohce to investigate its teuth, the copency of that defence may well be gt
ceduced,® In fairness to the acoused, thersfore, evidence that ke immadistely . £
-zndmd explanation he now refies v , is admw'ssibie in chief to counter ia : . |
$

advance the possibility of an adverse inference being drawn®* (though such
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evidence is not necessaily sufficient to prevent the proseoution disch
h«lden of proaf)3 e s

exception 35 not exteaded to allow evidence 1o bo guven of vius
avmmo when th scotsed mentioned s preent dfenes 11 S o
support 10 adverse inforence, the ordinary rule that the accused's extracurial
statesments are admissible againt him but 10t in his favour applies,* though ha
s of course entitied 1o have bis wholo statement, inoluding the fevoursele
porcions, pus it if the prosecsition wishes to uss the unfavourable portios

3.2. Previous identification

To avoid as far as possible mistakes fiowing from the notorious unreliability
of evidence of identity, various mdemury devices have been developed. Fox
Inuance, such evidence i to be approached with caution, and where possivle

corroboration will be sought 3 In lddmon, ‘various safeguards to establish the
reliability of iden: ion patades have been enumerated.™ It is therefore clear
thiat the normal assumption that & Witriess is to be trusted on his cath vatil
impeacked is not made where he gives jdentifying evidenco, and accordingly
evidence establishing his consistency is admissible. The witness may himself
testify in chief that he made the identification he has made In court also on &
former occasion closer in time to the events in jssue. In addmlm, the previous
identification may be proved afiinde by those who ob:

It bas not been seftled whether the evidence of the bysundms is admissible
even where the identifying witness dos not himsell diing his testimony
mention the previous occasion,® but ihe better view seems to be thut the
evidence aliunde remains admissible, sduce the credibility of » witness who
wsuﬁa to identity is always in lssuz - Of coursé evideuce of 1d=nnﬁc.mon on.

ly be given identity
i court, since it i relevant only to Lhe credit of that evidence,

3.3, Rebutting afterthought

1 a witness is impeached in cross-gxamination 5o tlwt the assamption of his
trustworthiness is put ie question, the jarty calling him may rehabilitate his
cxedit by showing Fhot be told e see stary hefors he had the motive or
opportunity to fabricate. This may be done when the witness himself is
re-cxamined, dnd in addition other witncsses should be cafled to testify in obief
25 to his previous recounting.$ For cxample, if it is put to & witness in cross-

By e 5 G S S zs(lm%ssig'um S e of o 3. o
) - o4 i 1Au1=.ma7(cnunv.s;«.|m
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Tuaving beet recently fabricated, evideace could be heard that the wi
mentioned the same. dcmls immediately after the events in qu«uv,n"‘:e aese

Not every cross-exeminution attacking the Witness’s reliability ms
countered by proving his previous consistent statement. It is Adlmmble ordy
when the cross-examination tends in the opinjon of the court® to sugpest fhst
the witmess's testimony has been recently fabricated or embefiished for some or
other season® Merely to Suggest that the witaest's memory of the events
uareliable,” or to ask why he did not mention certais facis before,% would not
suffice.

“The previous consistent statement ia no¢ mdependent corroboration af the
witness's evidence but is relevant merefy to his o
34, Res gestae

Whero the previous consistent statespent formed part of the res gesiae, it may
be proved. Rexgexnu s of coursea Bexivle amoept, md s depends upon

+ contct of & us, huc a witress lunﬁed et . o acted 56 Ihn buyar's

agent in the transaction, Evidence that he had told the seifer so at the time the

conttact was entered into was mx(ved 85 part of the res gesras, thoug stats-
‘had m¢ h

‘ments to her

3.5, Complatuty

is exception is & Survival of an ofd procedural requirement of earty English
Iaw* (which had in fact an exact Roman-Dutch equivalent™) whercty a woman
who was raped hiad to bave raised the huc aad oty before she could prosecctoau
appeal against her Bxssilanh It may be justified today by the fact that charges of
a ind inant 3

credit js aswvays of importance.™

1o its modern form, this ekosption to the Tule against previons consistent
statements states that where the compiainant testifics to an offence such a8 rape,
indecent assault, or kindred offences, evidence is admissible of the fuct thet she.
{or hewy volununxy made a complaint, at the first reasonable opportunity
thereafter, and of the terms of that complaint* The complaint s admittsd to
prove the consistoncy of her conduct at the e with ber pressat testinton, ¥ so

v Barganin (918 Cr. ik VR B
“FAZmawI o & A’fumn,auga.%ism Jaizs 1§
SR MBS, AJJJ(AD)E)A 38; R. v, dbrey,

‘i NIWW, Wﬂéé) S.A_é! (7
* R, Erasmus, 1!
Miloe v. Ly B& 5. (58 E.R. 686; Fisher v. Fisher, 1911 W.LD, 1.
hh”: e N L e o . Wt oo
probakily Vﬂben\mved undu Iushndu\;
* argument Seginning or ending at diffcrent.
it s an s N, G &m:)zscn;%%uu .
2 1565) SATER.
g v.’romlvﬁ.gwusu' mx_s’ "’” m"" [‘%s A o0s 1.5, 207 s 21,
:ﬁkﬁmwm’%" el
% The ruls applics io gl o mv:u!mms h R et 1522] 2 KB, 123 . %

D)
o (1908 21 S.C. 255,
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 the complainant does uot give evidence the question of her
does ot arise and the ¢ uplaint is inadmissible. It js onmmggn;umta
complaint s proved o negati £
consent s acither Jegally nor factually in issue Though - svent o mxr.
consistency, however, it is not to be regarded as cotroborative of the
complainant’s evidence 5
‘A complaint may only be'proved where circumstances analogous to rape or
indecent assault arc alieged 5 In essence the offence must have coptained the
two clements, indecency and violence, The sexual element alone, as in charges
cf crimen injuria®™ or miscsgenation,¥ would not suffice, nor would violenge
lose® The offenre actually charged is Dot the decisive factor. For example,
meest may be sommitted with or without scsompansing violeace, but if the
nant testifies that violence was used the complaint may be proved.
Similarly it would be admmissible if the gocused is charged simply with ml\ﬂ(
but it sppanst from the evidence that the assault was of n indecent character. '
¢ complaint was made at the first reasonable opportemly i &
question. it depends upon the facts of each case. Where young childros are
invalved, who do not realize the nature of the acts perpetrated upon them watil
cmmsmm arise making & complsiat astural, ovena fairly lengthy interval
/ould not
Much shorter delays might be wnreasonable in lhe case of adults or children of
understanding.® An important factor i considering the circpmstances is the
accessibility of a person in whom the particular complainant would naturally
confide. 1t Js not necessary that the complaint be made 1o the first person to
vhom the complainant speaks after the alieged offence.™ If the complainant
spaks fixst to someone to whom full details would not be expected to
a0 sul<equently makes a more complete natration to a perion wnh whom she
i on, mece fatimate terms, the terms of both complaints may be
‘The cemplaiat can logmaﬂy only be relevant to the complrnanz's uedl[ ifit
sepreasnted his or her ‘unassisted and unvarsished story’ It must not have
been elicited by leading questions which suggested the terms of the complaiat,”
sior by threats or intimidation without Which 0o complaint might have been
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e Tht mere ict it t was made in gamer to 2 quesion®”
jon® would n i, pro.ided
‘complainant’s owtt !poutanlo\ls story.
T possily that the complaat may be untaue docs at ende it s

0c after same

e wmpxunnm mdn n The coun may therclore chouu 16 cxercise its
v the complaiaant is rouag child
jmmediate comphmt may be ingufficient to pmumﬁ{e’mnﬁxgt to plx“n:;
selinnce on its evidence, unless substantiel corroboration is aiso present
Complaints made about the accused's previous misconduct, et s
|,y the present complainant o by others, should not be mentioned in evidence,
‘being excluded on the ground of m'ele\'nlux: as well 25 by the prohibition of
evidence of the accused’s bad charact

(6) CROSSEXAMINATION
1. Generally
“The objects sought t.3 be achieved by cross-cxamination’, m the formutation
of Henochsberg A.J. (as e then was) in Carroll v. Carrof],® ‘are to impeach the
, credibility and geneal value of the evidence in chief; to sift the facts
already ‘stated by m witness, to detect and expose discrepancies or to elicit
ippressed facts which will support the case of the srows-exansiai ining party.’
‘Witnestes called by one party sy be croscxatined s of right by the other
paxty, and the court has no discretion 1o prevent the exercise of that right®
even fo protect the witness. In R. v. Nawot? where the witsess, s &-year-old
‘boy, was 5o fnghuned by the pmeendmy that the magistrare infervened to
il his disteess, the prohibiting of cross-examination was still held to be an
irregulacity, l’m:ﬂ.’hﬂn of th witness by Cisallowing cros-examination Which
him wo the proper course for ths
p:«ld\ng officer i to inform the witness of his right ‘o refuse to answer.®®
Where the witizess is Withdrawa before he gives any evideaos ke is not subject 10
cross-txamination, but if he is not withdraws he ¢can be cvoss-examined even
if he gives 1o evidence in chief at 4ll It is not necessary that the evidencs in

TSLT I MAA A
ER.v, Osbora

V¥, 1961 (6 S.A. 201 (D)
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f he gives should be adverso to the cross-examining $ide®—he may have
given ouly formal cvidence such as to prove Sommentor e eross
cxamination o nﬁnbd 1o matters he testified to0 in chief

As there s 5 rig!
egercise this ng,m Tn prevent a. yuny ukmg ‘his oppnn:nt by surprise, he must
gisclose 50 much of of the appone:
shat witness, for expnmmm o comaent® T s el ase, failure to oross
examine may be regasded as an admission of the subject-matter of the absten.
tons® In ctiminal proceedings the rule is far from infiexible® and is of
especially scant application where the accused is wnrepresented. If it s not
tesesary 1o sm wmmm 1o put {he opponent’s case, because it has already
Ve drim imalacy, i o st v
becatise the evidetice amounts to no more than a direr:t denial ot contradietion
uﬂbc opponent’s case.% If, on the other hand, a failure to umn-exnmme may

lead the opponeot into ecting on the assumption that cortain
dmmu of his vase are not being seriously disputed, the court may mach great
wiright to the fact that there wes 20 challenge on those aspecis by cross-
examination.® It is all & question of the circumstances of the caoe, since the
maiz effect Of a failure to cross-examine a witness Is upon the cogency of that
‘witoess's evidence.% If it has inherendy little cogency, because it is obvicusly
farfetshed or apparently fanciful, challenge may svelf bo superfivous.” Where
the oo arms Targely on the relative cmd!blhty of the witnesses fnt e
fon ase for the defence, e re the former ar
aps, cx otberwise 1o be regarded with pamcullr c!wumipecl(on, the otber
sjde’s failure to cross-exaine is unlikely to be condond.™ (All the lfm’cgouxx
upplles in appropriate cases a5 wuch to examination by tls cours as by the
spponent.”®)

one acsuged wihes
|bn~ ’«G Clmllh 9 Cmulmk CMA‘M. 11967),» Zﬂ
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The court mey also properly draw & cross-examiner’s attentior
e b e i e s
exercising its power of recalling a witness under section 210 of the Criminal
Brocefus ACL? As 10 Lhe mescutes a ciosyoxamier can ako 10 provent an
adverse inference being drawn from ks fudlure to cross-examine, soe. the
Agpelat Divisio cass o Mbele v. 5

*The range of permissible cross-exarmination is in many respacts broy

* that of examinatios in chief, ¥ need sot b restricled to the issues mmmc;g:n
bt may b directed also to collaters! matiers relevant solely 10 the whaesgs
oredit4 Fuether, as the witness is assumed 10 be out of sympathy with fhe
seoss-examines and to least in favonr of the party caifing him, lnnmg questions
may be asked in cross-examinationt In R, v. Istiaif® Davic 7. exercisel his
disosetioni to prevent Jeading questions wiile tho defence was uos ining
the camplainant, & Young girt whom the sccurad was afleged to bave abducted
and who was clearly in love with him and resentful of the prosecution. The
fearned Judge pointed out that in these circumstances her answers to leading
qgiestions by the defence would have been of no weight, Even if the court doss
not fatervene where a witness is manifestly favourable ta the cross-cxamining
pm)" factors of weight and cogency would counsel the avoidance of jeading
questions lest his evidenice be suspect because it ia in substance untested:
‘Misleading questions' which frap a Witness into making false or unproven
sssumptiogs of fact are always improper.?

Tange of i oes not the
gov:mmge&‘wt of the exclusionary raies, which apply ‘with hardly Jess rigour
Tere than to examination in chief.® Thus in R. v. Perkins'® the inadmissibility of
a confession was held to prevail sven though it had becnﬁn! referred to by the
defence in cross-examining a State witness. (This has since been somewhat
.mm by sestion 244(1) of the Crimival mm\m A, whiich provides that

portion of an inadmis-
ilbk confession the whoie can then be pmvod ) The judgment in Perkins's case
vaas founded upon the opinion of the Privy Councit in R, v, Bertrand™ that

‘e bk o st s the sdminlamion of s & o e o doub, o

eﬂ.banmy mach
2., Solomons 1933 ()8 . 351 m(/w)ms:
'lm #11, H. 162
s r“ﬁm’%o&vﬁm&x" elyant i wntere e g 1 . 2 in the
of Krause 1,
‘“R;vMﬂmwmlflxm,ws\mu.,wl(m)nm,s . Neewabe, 1966 (2) P,

{E).
143 CPD. 418,
37 nﬂ:ﬂ‘l«lm Motors ‘fo”é.) gd.lvgacmnw. 1967 () P F. 6 AD).
o ?us i’%’% B b D iR hesey (19441 3 Al ER. 220 (COAY; R
o vicasous s nisson Inadrmsstl sgeinst
s R R ek 1‘5‘57\‘3{‘)‘“?:?{’ S s v a4 T, s 41
Of course, ‘e proves

i confession ol Be admisbi, tbe mere fect Uiat it nas
Drosecution in chief would
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. Corll. Carral, 1947 () S 31 (D) st .

?A_mﬂ:
MRS




61

where be is advised by co subsuasialy, not of svume
sl o he comimon Cndemiodiog e Do S i s e

Thus, reasoned Tones CJ.2 the aceused could not by waiver or consent render
adatsible 2 mumt “Which. the legisature had ex and
o o i pressly and unconditionaliy
‘e subsequent application of 1his prncipl has ot folloyed an entirely
untraubled course. In R. v. Meyer' the accused was cherged with walawl
carnal infercousse with  gisl below the age of 16, Clearly the prosecution could
st have Ind evidiace, to prove the accused’s immoral habits, of his provious
soiustion f the complainant’s sister. However, the defence was based on an
temp o prove  couspiacy by the wholo o the wmpmnlnt‘s famiy ap s!
ion, and thus 1 o el
T fac of the eadier miscondc, W pk appliaion o the Perki
linglo this situation would clearly have e uwockabl, o the Coust el

viich to grouisd. & compiaint of irvegolacity, As n\bseqmmtly c]ar.ﬁnd by the
Appellate L, vision in R. v. Baseh, the ‘position i now that an exch rule
of svidence (whether Statutory o7 commou-law) which would pmvent the
prosecation or the court from: eliciting certain evidence cannot be applied to

i n the interests of his defence, The evidence

mmn ot the a o desired by T remetas
Tebdmistie, on the ofher pand, 1 15 ‘o properly part of ths amswer (o the

qaestion,

It seezus, from R. v. Mifchelf® that just because otherwise inadmissible

evidence is elicited by the defence does nnt five the ymiecutlon a.mcme tolead
i

mldmmbl: evidence may stiff be cmssexnmlmd on lt m destroy, if possible,

Apm from the qm:shon ofudmlsslbﬂxty.  fair degros oflsumde is permitted
of Dongwe v,
dAssisiant Magistrate, Durban"' Ttis to be assumed that e e cdbarks 0 an
mexpected fine of investigaton that this is not merely a hopeful “Fshing
sxpedition’ but fias some fatent relevance which will soon appear. The court
should not therefore interrupt or require counsel 10 expiain in advace the
pucpose of esch question, as to do so may deptive the cross-examisation of its
caucial weapon of surprire, A ‘curtaiment of cross-exumination in genesal o of
& lide of inguiry it partienfar wonld be grosily irreguiac® On the ofber hand, 2
Judicial officer has # duty as well es 8 discretion to controt the conduct of
5 before him. Tn the interests of the admialstration of justice he may
‘prevent vsgll: ‘and irrelevart questioning or dicect that questions be clarified by
rephrating® be may curtail fengthy questioning as to collateral matters of

2R, Perkins, 1 1925 TRD. 390.
UL 0SA Q’znm)ﬂnssu 1920 Y7L
"lnsuuw reported in 8. 5. May, South Afiicar Cases and Seatuses on Evidence, dth el

Qldmin 1A T 0D 675 Ie;kvwlrxvhwmumidwl‘ly 1925 TRD. 113}
1'%

19014
m;nﬂevn.m PE . I
R.¥, Sacks, 1931 T.PD. 1
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Sonsistensy of mcailecknn," and he must Intervene to protect 4 witness
sbusive, insulting or hatassing cm:»s»enmmanon, for l\\cp:!nlgnny otz:e.;::‘;;
jnconsistent with gross discourtesy to Witnesses.® A cross-examiner should not
recklessly impute misconduet to a witiess, and even if fnstemted to o 8o setaing
iy professional responsiviliy Sor weighing whether it is & necessaty soutse
s pointed out by Vizcount Sunkey L.C.*

u;

[yl At
 the cost.of Higation bt is 2 wiste of bl thce, Such  vose "“""'m

nmmﬂshnwmhu\mhdwmtmlnume[hw.]lunmwlﬁnmfnruduc

o pud e coel o prsant i 10 e cous
mmﬁnmmkntdnmmmmmmm o

The civil inbility of a oross-examiner who oversieps the Jimith of defensble
should also 5 and, in defence.

cousl, the contences of making impatuions upos the- proscuion
As to questionisg by the couttitsel, ses below.t
i ot sliways obliged o snswer ¢ question even it i progery the
subject ofcross-examination, for b ay be sble to deim pevilege  Whero i is
e acoused who is
Ty e Impraper b vista of seeian 328 o the Crimsaa Froceiuns Ak

2. Crovexsmination as to credit
A witsess may be cross-examined on matters eatirely coftaterat to the israes
fot the purpose of testing his credit. Questions whick are relevant seither o tho
rispues ior to the credibility of the witaess may not be por® but it s in the
discretion of the court whether any aspect of the witnesr's past conduct,
assaciations or citcumstances should be excluded as irrclovant to bis veracity,
‘presiding offices as trier of fact is the best person fo deside what questions
m.\l affect the chdlbﬂxly of the witness in his mind, lnd ‘e £,y even indicate
that fur because the witness
‘m been sufficiently exposed of disoredited.® In GlVIlewm v Gﬁlbxxham” the
question whether 4 witness had committed adultery Wes Vit
20 bearing upon the Jikelihood of his teiling the truth on oath, but Jater conrts
- e, TS CED, T 1957 6) S.A. 408 () R v,
’sinnl‘z')“é'\)'\‘ B R e, - Bl RO AR AN B
‘Neil (1950) 34 Cr, App- Rep. I Boat, 1964 (1) S.A. 224 E); De Vorv. &,
"“&IINHO%WW)IM ep. 6 )
e of Goue s o the iy of s barsier who i o crosoamins
ity Sofocad T (31848 SALL 8 e, oy Y, May, smumm Caser
R e o i, Ausin 19551 IAC 36

& Feveati
:ss;%%v s«n«u«.msw 151,
it Frosmts A e oo, 1, below:

2 Seo el pp. WD
"Snwdguv 1;- Willon ummmwa. ipER a2,

-G CPI, 776
'Dbiﬂtv B 1960 (1 B )Nm&wmmmmum
for it theceafter {0 lﬂ(pllnyplﬂ of the witness’

3
TS, 128,
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pave dingieet? aad indeed witnesses—particularly complainants in chesges
javolvisg indecency—are commanly nsked about thoir sexual enconsters aad
‘misconduct.¥ On the other hand, the cross-examines n &. v. Sacks™ was not
k a witness “Whethor be was in trouble in Port Nolloth for
1.5, oa th gromnd hat e queston wse  Vagut and Sbiag one it eould

pad
n:;’ he had beer: nrusted. and thus murpmed would have been xm-.levm o

A witness may be cross-examined 55 1o whether kit testimony i other tr
Bad bon disbelieved of rejected by the coust, though it is sai fhat a yier g
should mot be unduly influenced by another court’s view of M Witness's
sty ™
162 matte: relative to the v kaess's crditis put to him and he denfes it must
e der aceept the deuial or can he bring evidence o contradivt that
denial? For example, f & prosecution witness s asked whetbor e bas & grudse
st the acoused, and ke says he does nt, may the defence cafl evidzucs 1o
Show that he doss in fict bear the accused malice? In general the principle is
that 3 witness's reply in cros&mmminnn upen the collateral matter of his
crodit is conclusive, and the cross-examining party i not permittsd to adduce
e i Conadioon of it eply,™ sice othcwis rls yorad b nndly
srolonged, Thus in Grans v, S.4. National Tt and. Assurance Cor Lid.
Thouth o witness could be esked if e bad not offered t0 give favoursble svidence
il o ¢ conidraton, upon s Gl s 0 sl b
sy o difernt reult wosld e Chbly e Do raches, S vl Fieae
the acoused s charged with rape or indecent assaalt, the complaineat saay be
ot s shasty of o gerel ehavions and sngtpsil s
of misconduet whether ith the sccused. o with oihers® If sh denies the
., evidence o consadision wmy S ted 4 show
it she has had previous vohuntary interconrse with the accused, this being
sy ot 1o it he sl 0 i coneted on s eaion
chargud, Bt b deafal of previous interconrse wills ofher men ganaot
i, fing uslycolleel % Canfess poriaps T prove 1353,«?2!»6"‘
If the asmmx tion is relevant to the issue, evidenoe in rebuttal is no less
ﬂmm’b‘n, Just because the questions are in addifion Televent to solleteral
T of credit. A lsstraion Is provided by . v. Sobrions® where e

Clferd v, Clifford 19611 3 AI'ER, 235 >
me{?}uﬁ"ﬁwjﬁ 3 BT e v. 2, 1046 NPD. 6363 M. 5.,1967 0)
‘;m Tep. . See, also, Hamangile v. R.. 1911 EDL. 3715 & v, O'Nelll (1950)
.. 108.
T s e (1792 Com. 7. Dl 3 (CA) ﬂm:m Alge, 125 TRD.1;
Ry Fumelr, 1926 5’ .. 1960 ) P, F, 21
n (a5, Sex, o, K., Zakern 5.8, 198(6.C)
veneral V. wa.«kuu'a)a 9! 5’ ER.3%, md
e

L. g)s},m
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foriarty v. London, Chaihan
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sccused was charged with murder by stabbing. Under oross-exami

proscoutor, the accused denied that he Lied bed  kuife ou him m;o;wm
evening, and the prosecation was pezmitied to contradiot this denial by leading
evidence that he bad made other use of & knife on the same evening, The posses.
i kil was clarly relevat to stablivh the charge,and A nommaity
have to be proved by the prosecution in chief even had the aecused not denicd it.
Tie! fact that the teuthfulness of the secused?s cvideace was pwn in doubt was

et a question refers to a matter in issue or to a collatera! matter is a
question of law,®* and there is no clearcut fest as to whether it relztes to the
jssues or to credit or to hoth. It is a question of degree depending wpon the facts
of esoh pasticular case. That the subject-matter of he gistion cauld have been
proved in chiel i oae criterion of relevance to e isswes, but not the only
criterion.$! Fnr exsmple, in Wilkins v. 5.4 ovidence was received to costradict
s witness's ciaim that he had been an eyewitness 1o the events in
Jssue, I.hhmlgh the defenco couid clearly not have fed evidence of his absence
‘had it not been for his answers in cross-examination.

There nxe 1ypes of case only!® where evidznoe to contrediot a witness's

tion 28 to cr it is permissible.

(@) By mnne,“ a witaess may be crossxamined as to whether he has a
criminal record, and if he denies that he has been convicted of any offence the.
eonvlc(inn ‘may be proved fa the manner provided by section 345 of the Criminal

re Act. It Is not, apparently, necessasy that the conviciion have been
of an oﬂ':nc: involving dishonesty.”” A witness's previous conviction for
assault® or for selling beer Ticepce!® bas be d the statute.

(5) Evidence is admissible to establish the wilness’s genersl siows as
unreliable % This may take two distinct forms. (i) Where the witness aas some
disability o tendency which makes him untrustworthy, it may bs proved te
discredit him in contradiction of his answers under cm(m:mﬁnmmn A morai
disability would e of |
‘perties—that the witriess is the uxllsed's pasamour, slslzr or dzughter," ormt
he baun grudge against® or has been bribed by® the accased or the prose-
wution. A physical disability conld be shown by evidenow that & pUrpo!
eyewitness has defeative vision or, as in Tookey v. Sfesrepolitan Posine Canunis-
sloners that the witness suffered from hysterical 87 detusionrd yezsonality

SR 7 Sooraos, 1999 ) S 352 (AU, v
Sikarkana, 196324)‘2) Sn by, o oo nas

gt e b .
e (st Coiminal Procedure Act, 1415 (2 & 29 Vi . 1), asead st
5, 286 ofthe Ciploat rocedur Aty No 56 o 155
. Ciford (186113 AE, 2 2
L' . Il!?Si 1"323 YDE odat dit.
o 2
ichicock (184 lEx.san’x.l“ER_J!IN},pﬁrA'dmm
H é‘hﬂmv A ] Crmnkalate . Golloway (1887}
u
Hamarglev. R 1L EDL 334 . Tonal 13
iamey-General v. Hii At B SR
u‘;{g&s)nc 595, [k%f]lAHE(Lz(J}G(H um)ncamm}ru 115 The gvidencs
cal e

thuzgy'mmsml:m.m mmmun‘ua fence story, bus this s nat the
Sesis upan whizh the House of Lorls choss to found ifs sembbily.
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husacler was

the witness is ba

English stat
. reminded

statement, the only remed;

the wit

but if he is crass-exan

®In

s mot conmistenly told the same

may alse give his own personal of

3, Prevlons Inconsistent Statement

Cross-examination as to credit may be direoted o showing that the witness
same story v he nerTated in his evidence in chiet,
The procedare for discrediting the witness by cross-exataining him s o &

‘preyious slmant inconsistent with his present
e, the Criminal Procedure Act, 1865, which is made applicable
in South Afnu by section 286 of the Criminal Code, The effect is that a witnsss
may slvays be asked in cross-examination
wnt:adncwrv statement. If he does not admit having dono so, be may be
¢ occasion and circumsianots. If he thereapon admits having
made the smﬁemem he must be giver the opportunity of explaxmng o1 excusing
the confradiotion which may thereby be deprived of much of its
force.% But if the witness pelsms in his dental of having made any mwnsul:nl

party would be
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disorders. (i Evidence of a witness’s genesai bad reputation fs admiasiblc to
impogn i credit, thongh i may aot nchude st inances when Bs tad

. Richardson® the Court of Appesl, in setting

his

outthe pmmdure forso lmpenchmg 2 witness, held that the impugaing witacss

opinion of the witness’s untrostworthiness but

o carot spesk of he pardcula incidents upon hich i oot apiion of

discrediting witness may himself be impugoed by

shoving his gencral unnhabxhty, bug the process of recimination must stop
there

resent testimony is taid down i an

ke has ever made 3 previous

isg

itness's previaus incorsistent statement can
of having made it, Is whether or not it refates to the issues I the case and not
merely to collatecal matters.S If it can be proved, the statemeat must be fully
aad properly proved, e.g. by calling witaesses who heard i,

I the previous fnconsistent statement is in documentaty Iﬂrm, the document
need not be shown to the witness betore the cross-cxaminer asks whether he bas
ever told & different story. [t may thereafter be shown to bhim and he mey then
be asked if he stiil udh:ms to hxs evidence, without its being put in evidence,®
contents it should be made available to the
coutt and the o o2 aento The witoess must be gven an opportunity of explain-

y the denial by proviog he tatemeat. Whether oF ncs s sen e done depends

apon anoter application of the principle stated sbove rogarding the contza-
diction of answers given in cross-examination, although the question of a
previous incomvistent statement itself aclates only to credit. The test of whether

ed to zobut his denial
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i e contradiotians If he can. % If he denies making the statemeat, the doca-
Inent sgain can anly be proved if it refers to the issues in the case nd not to
‘merely collateral matters, and where it can be proved this must be done fu the
‘peoper manner by which documentasy evidence is adduced: It would not, for
‘xampte, be sufficieat for the dovument to be merely read over fram the bar®
‘Whererer the previons inconsistent statement is proved, it can be used only
10 iarpench the witness’s credibility, Tt is never evidence of the facts asserted tn
the statement and the court cannot found a judgment upen its contents.® On
the other hand, the court may nevertheless consider it safe ta rely upon the
itness’s sworn testimony, dcsphe proof of (he inconsistent Statement.™ But
itself is evid of the witness's Jinbifit; ws that
aaless the maker of the statement gives evidence, the documents or statements
axe irreievant and cannot be used For the purposes of crosv-examination.® I
“The court may at any time during the procecdings requiro the dosument fo be :
eoduced to it forinspection and sy make suck st of i ot the purposes ofthe
et as it thinks 6™ subject to general princigles,
A

R

[ —

shoul not, in cross-examining a witness as to credit,
il ace™ o jncapable of
. produchon "5 Thus & witacés may not be crosvexamined on oF centtadicted by

Statemeats i respest of which privilego js claimed™ This is of partisular
jrmportance in the ease of statements taken by the police from prosscution
witaesses. The defence cantiof compel the prosecutor fo make thase statemeats
availablo 1o i for cross-exemination, as a claim of privilege was upheld by the
Appellate Division in R v. Steyn.™ However, Greenberg J.A, in that case
Strossed thet & proseculor has ab javarisble duty a8 an clicer of the ovurt to
“Fotgieter v, Minty ond Sons, 1929 T.P.D, 148; Botha N.0. v. Tunbridge N.0., 1933 ED.L.
a5 5, v. Jegzels, 1962 () 8.A. 704 (C).
t‘se:: v ani Dosumepiary Evidence, p. 0.4 2
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(14
inform it Where & State witoess has made previous sta
inconsisteat with h d, in G e seally

to the contrary, to make those Statements available o the defence for cross.
m,grﬂn?:‘ 1;;5 prs]:ncz the discharge of this duty no doubt depends Jargely

ypon frank and vigilant co-operation between the fuvestigating poli

B prosctating counsel ™ g pelice officers

(6) REEKAMINATION

After the completion of the opponent’s cross-examination, the witoess may
be re-cxamined by the party who called him, Re-examination must be confined.
to answering and rebutting the cross-cxsmination and no new matter may be
introduced®® except by leave of the colm.“ wheteupnn & further cross-
examinstion upon the new material must be all

Generally sll the rules applicable to cxnmmlnon in ohiel anply also to
re-examination, so lhal, for example, feading questions may not be p

{#) EXAMINATION BY THE COURT

As part of his controlling function to ensure that the truth is efivited and.
justies done, the presiding judicial officer may examine the witriesses called by
the parties by guestions testing, emmdnnng or supplementing® the evidence
eicited by tho parties and. if desirabie, by investigating aspects of the case to
which the parties’ exsmination. i mot acvert Tt Gosabl tht questions by
the court should be put after both parties heve Snished with the witness or, if
more cnnmmm. when the questioning ort any particuler tapic has been
complet before @ new topic is introduced. Interruptions by the court
should beml imized in prder not to break the line of thought of cross-sxuminer
lnr] wittess. S

i the court’s pawer
provxded s 0 doing does not amaunt citier to teking over the. o ot ogbe
rosgantiont o o the defence o o 50 inffacacing & witness's answers that
90 picture of the witness’s own vegsion of the facts is obtained * Ta pacticular it
isIrregolar for the court to adopt & badgering or harsssing atritude towards the
acensed or the defonce witnesses, as there. s thea not even e appearance of a
faie tciuk These principles apply equally $o trials of & politcal pature, as
Vat der Rizt J. pointed out in . v. Makaula™ for itnesses should invariably

W AC37. S0 0, K. v, Fraser (19501 40 O Awp- Rep. 160, . v. Wit 1961 () SA. 13
FCIuIE R v T 9’%‘?};&;} 771 81, &3 Tsisanarieon The Fsioe
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unemcd in euch 2 manner &3 to enlist the sympathy of the witaess ¢
Jabile with law avd order. d of tho
Usdus il pﬂ-\"wplhrm in mdf nndesitable s depriving the court of
i¢h &0 oby )
:umﬂl has from fis detached position & moch 0 by
ors & cuoch oK favouzable
5. m ‘appreciation u.m Judge oo st ;,,ﬂm vouzst vanmnwn« for, "ﬁ
faspeak,  Crose < amminato
ondsd by 2 Vo . nd i inb ‘
b s futher % ¢
o » being questioned by coupset ™
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= . RELEVANCE AND ADMISSIBILITY

11, Character of the Accused
1. Good and bad character
2. Previous convictions . I
3. Previous aequittals ., .. .. .. ..
I, The Ruls against Hearsay .
1. What is hearsay .. . .-
2. Res gesta and heatsay rule . I -
2.1. Statements in issue or re!zvnnt toissue ..
- 2.2 Statements 25 conduct evidenting treatment
‘a 2.3 Verbal parts of relevant acts .. .
N 24, Statemeats of nhysical or mental condition
2.5. Declarations of intention
26. Spontancous declaratians .
‘Hearsay declarations by deceased pmbl\s .

3
B 3.1 Declurations In the course of duly -
4 32, Declasations against interest . .
33, Dying declaration: ool ; o
3.4, Declsrations as to pedigree PO : :

3.5, Declaratians as to public rishts !

EXN Post-t:shm;mary declll’lhﬂm by iemlors

Public docu e

4 ; . Siuory exeeptions o hearuy k6 )

- . 5.1, Bankers' books

52, Doguments of sompanics sad assaciations |

Exkdece in pror roveediogs -«

Admissi N
: 78 vamg the admissibify of an admission. . .1 .

: .
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2. jor reely 30d volmiarsty made
7.3, Statements i the presence of a apy
7.4, Admissions by cenduct
7.5, Vicxrious adesissions .

. Comcriminls: common purpose
8, Confessions .. . =
8.1, WhatIs o confession .

32, Provisg 1y of & mnfssmn
83. Conditions of admissibility .. .
8.1. Sound and sober sestes .
83.2. Free and voluntary, 1o undue infiuence
833, Confesslon to a peace officer
834. Confession at preparsiory exainination
9. ‘Things and places pointed ow by accusad ..
1V, Opision and Belief .
L. Getore opision sad u‘pul: .
2. Opision .
21 Lay Wmmn -
2.2, Expert opinion .. E
V. Judgments a8 Evidence .. .. .. .. ..

i RELEVANCE
rejectiug svidence, judges frequently deseribe It as ‘legally itrelevant'
using et n 8 techical secse: Mote modern usage, Dowercr, Gravs 3 dear
ermirolagical distinction between relovance and admissdility. The laticr
'pnmpposes the presence of the Iormzr, butis nm-rowe( in scope:
Wkn we huve caid (1) that, it 0, pothing which is not, or is not
to be lngically relevant is !dml!slhls, nnd (7.} that, mbjeﬂ to many exceptions
lnd qullll’u:unm, whatever {s logically relevant is adsulssible; it js obvious that, in
, Wtre are tests of admissibility othier dhvas logi It!em
Evidence is only admissible, then, whea it is relevant; and irrelevant evidence is
alvays inadmissibled Relevant evidence, kowever, is not necessatily sdmissible,
forit - may be excluded by onsof other of the exclusionary rules which comptise
the bulk of the [aw of evidence.
‘Eidence may be refevant in three ways. [t may be relevant (@) to the issues
in the case, s defined by the indictment and the plea thereto read in th Jight of
'h= applicabl law;3 (5) to the credibility of witnesses  or to the ndmissibifity of
oter cvideave, such as proof offered on whether a confession by the acoused Was
freely and voluntarily made as required by section 244(f) of the Criminat
Buocedune Act, 1956, 1 svidense I offtcd for the truth of te fus asserted,

. 520 AD. 58

>80 e Cerson, 1918 T.P.D, 457 R v. Lkelo, IQE

muﬁa,'?szm.n 5., c:.mmm« 1567 msuwcm
.
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i, divet avdenis, it relsvance i abvious. Disputed questions of elvance,
{iweefore, arise only in respect of circumstantial evidence, y

The Appel\m Division has adopled® Stephen's definhion of relevance as
present whe

o \m - are 0 sl o canh b ik

oy ‘aken by Ml o in connection Mﬁ‘i‘lﬁ:unfu.m" i

pmblhle o th st resent or faliee xistence o Ron-£8sics of 1 S
nR nza,? s C.J, aid a factis relevant ‘when inferences can properly

o Seaum Trom it 83 1o the cxistence of & fact in issue', Melther defpion
ulmutwc, the former leaving unstated what s ‘the common course of evéaty',
aud the latter a critorion of the propriety of drawing inferences. The courts are
wont to repeat that relevance is 2 matter not of [aw but of logic and common
seasa® This overlooks the fact that decisions on relevance nre treated as
precedents i subsequeat cases, but s conveniently fexible™ for there are
Situations 0% Which experience and judgment would lead to individual differsnces
of opinion on whether any inferences can be drawn from facts, ¢.g, whether an
attemp at swicide by 4 person aceused of  serious crime is of is not probative
of his consciousness of guiit® IF the probabilities are aqually balenced the
oigsnce will not advance the inquiry and is therefore icreiovant and
inadmissible.** Facts supporting highly speculative inferences, such as identifi-
cation by police tracking dogs, are siaiiarly inadwmissible as entering ou ‘a
texion of conjecure and uncertainty” > Thix daes nat of courss mean that the
evidence of the fact tendered must conclusively indicate the inference to be
dtawn from it. There is a clear distinction between relevance and sufficiency.
As stated in the definitions of relevance quoted, the inference need only be 2
permissible or seasonable one.*

Thus evidence of the accused’s motive to commit the crime charged,'s or
lhmm b'y him to comrmt it? ure refevant to the inquiry as to whether he did
e of his mental condition is always admissible—at the
ot ot pmseclmun as well as of the defenco—as relevant io whether or
Wot e can be fixed with criminal responsibility 3 Evidence of his possession of
Plopecty is admissible 1o show his guilt of a crine which must or may result in

, such as ilicit Biquor selling® counterfeiting, theft, receiving™ or
bribery Thet he and his family have been living above his lwwful means is
¥ eCarmid 3.
‘nm <, n’f’x ¥ Ja o {4’2‘»“‘5‘”1{5""'““””'3’1”» M

e PR RN o S i,

& ).61‘!‘5 95,364 {AD). wakaamsmﬁmwuumn tate Division in 1966 (1)
Sco MeCarimick, sbove, pp. 318-19. CL & v. Simen, 1929 T2.D. 328: B v. C.1949.2)
e e (2)9% 5 %’n 63, Purcy instctive bebaviour of

i ey ol Wi pions o paes may
Tmpaio,ltﬁ mﬁr toc il s o e T

R 918 AD, S0 8t
" Nk"”'w“ @5A WD ADY

A 808

: sﬂi.v Mapllﬂnmla (l). IW(X)S.A Ia.Xng"TP-D 77.}'
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Hake oy e crimi mmz s excluded, in RV Wmm)s_uowm,
w3 S TR D S D O

%
1
¥
I
i
i




n

celevant 10 the inference that he had an unlawful source of incame, as wi
5 charged wih legally transporting passtogers for reward® ot i eling i
gome kind # Where a state of affaiss is affeged fo exist, evidence that it existod
before und after the date alleged is receivable to found the inference of pros.
pective or retrosctive continuity.® O the otber hand, evidence of a subsequent
tate of aifairs is not admissible if the situation in fssue i 4ot of 2 continuing
aatuce 25 50 inference could helpfolly be drawn from i Facts constituting
part of the res gesta—those intimataly related in time, flace or circupsiance
Jo the issues, or which lead up to or explain the issues—are refevant and
admissible to give the court os complete as possible a picture of the events; but
sltbongh theis mewe proximsty 0 the facts in issue will usually suffice for their
admission, they can be excluded if they are demogstrated to be unconnected
with the issues i

Evidence which is prima facie relevant may yet b sejected under the exclu-
sionary factors. These, ‘in order of theis importance’, are listed by McCosmick®?
os fatlows:

Fis,

it i rcvokes sy crese » sidefsue thid will nduly Jics e sy fron s i

:":ﬂuz amoust of tme. Fourth, the danger of unfair surprise to the vppoasat whan,

having 00 reasonable ground to anticpate this developrnent of the proof, be would be

unprepared 1o meet it."
More than one of these calegories may of course apply in any particalar case.
“The second and third were invoked in Delew v. Town Courcll of Springs an
sction for payment of zn elestricity account whete evidence of the amount of
siatements of account submytted 5 previous years was exchuded. All four have
‘been advanced as the reason why the bad character of the accusad person—~both

is i his other di imi i i law

it the sense that it way not found an inference as to his guilt on 3 particular
occasion.® The excluston bere is based on policy rather than fogical relevance,
45 is akown by the Jact 1ha the character or reputation of persons other thanl
the accused may be proved if relevant, and the character (in the sense of repute)
of the complainant kas been held to be relavant on charges of erimen infuria
raped or similtar offences, or where paternity is in issue.® The compiainant’s
previous veluntacy intercourse with the scoused s also refevant to the issue of
wonsent, but nat her acts of connection withy other men, which would involve the

2R, v. Nistni, 1956 (33 S.A, 641 (E).
., 19582)

® Nidapo v. R, YPHL T2 (C) )
« Valfr e s o, Sk (2) 8. 307 (0 Fedrv. By, 1961 (@) S.A:
S D M e ) X557 58 ezl Revsyagers, L ¥,

SA 445 (AD).
et G Rharces, Durban (1914) 35 NLLR. 1. CE. Wilkson v. Clark

3. 616, iy
 Stp Carcol] v, Carrol], 1947 (&) S.A. 37 (D); R. v: De Bewr, 1395 (3} SA. 10 (ADJ;
ol O E o s 1950, 3920
T Nt
2RV, Van Tomter, 1932 T.P.D. 90. CF, Sudani . 3 -
£ 562247 of the Criminal Procedurs Act, 1956; K, v. Stevess (1889) 16 SC, 2804 £ v,
Adostin, 1937 C.p.D, 3315 5. v. Regina, 1958 () P, 1, 152 (A D) (uhses the evideace

yewsver, reected on procedural gounds); K. v. Samuels, 1930 C-P.D.
&, Franks, 1930 A.D. 430.
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cout i » englhy invesigtion o calbters ssues® (as 10 the caaster o
I b@é&éﬁp-—m d i

joded, Thus the practice of & government departe : was he
s e sope of the authority conferred by it in & ltter of ap;oﬁf.::".: I
RandiesBro. & Hlon, Lid. . Estate Horner and in 5. v. Latsoko evidence
s was sdmicied

establsh thot the mn: technique had been used on the accused by thati m:ig‘:
donlteam | for the purpose of showing that & confession hiad been elici
Him by

The =xn:lusmn of evide™ = of the accused's misconduct or accasions oerttan
sse “charged, doss not of conrse extend (0 cases where the offencs

proof of more than one act, such s charges of unlawful dmlmg or

nnhwflll practice, Whether prool of epetiiousacs (s required s a guesion of
‘onwrought
201 s been held t constitute a dealing® but r iega radiog™ o ing on
i earings of prostution” more b one act may
than one act of witch-finding was required {0 prove e e was 7 Yo
and tepite’ a witchidnctor, bt a person mxy unlawfully ‘practse’ es a doctor
by puttiag up & nameplaic and advertsing himsell 45 such cven thongh only
one act of treating a patient js proved ®

Ta e sgainst earsay and vidence i s prviged from dislonurs.on
some ground,& discussed elscwhere, a exclusionary rules,

of

neationcd hritng :
principle. ]
. CHARACTER OF THE ACCUSED i
L Good aod Bad Character g 3

The question of the inadmissibiity of evidence of similar facts on the grounds
of their irvelevance, or insufficient relevance, to the facts in issue, is discussed
above, Under ihis heading the admissbility of evidencr which is Logically
elevant to the issue is noW 1o be dealt with ;

of the accused~the law-abiding o
has roundfested during his past life~is not ithaut reevance to is gmn on |he
paricalar charge for which fe s standing trial. Deductions from. a man’
Casscter are commonly eled on i everyday e and s reevance s Tecognied
i the Jaw of- evidence by permitting the accused to call evidence as to bis good
character to pessuade the court of the improbability of his guilr® as well as of

16 NP D19 Ci Lamprechs . Varkeviser, 1932 GIF.D. 385, Tl contray concluion
ceched i &3, Nallpws, 1950 (4) S, 578 57 (8, i be sppore,sppario s ot 10
e beeed 02 confusion of the res nrer ala acta

6L 8 SA 168 (D). See, 100, lt V. Musekia, 1965 () SA- 329 (SR ADJ;
- R, 1966 () S 476G

Goehaiic
RV, Pockian ang Lalloo, 1906 .5, 196, But cf. R. v. Hurwliz, 144 EDL. 23
SR v Abrahams, 1937 LED. 240; .. “Mphahiele, 1942 T.PD. 112,

1908 7.5, 436, A

"R. Tid, Y
v o 1919 ED. L l .
mE Y. CRD. 89, Sov, 100, R, v. Steydom, 1946 EDL. 3423 R
va W:,e }ma)mm oy
v,
4 See below, fﬁlv 21, PRy Dﬂﬂﬂ @ R, Gimingham, 1946 ED-L. 156.
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i crftvontinss of s sion. @ Good characes may b bl

ouy by evidence of bis reputation. for uprightnsss, bt slto xm:ﬁ?y"f,’;
proving pacticular Virtunus 3cts. 4 F such evidence is endered, however, the
B sed's chasacter is putin issue. If he testfis, he may be held to — Forftited
yis shield against cross-cxamination as to character under section 228(a) of the
Criminal Proceduce Act;® and furtker, though the proseontion Wil not

e arty beoome entiled 10 Iead evidence i rebatal and attack b chasacer
in every circumstance where he foses such shield, % if his character hias been put
e byt dlence e prosstion may adduesvidenes o s b chmice

ar by

witnesses. n the Iatter only
5o the acoused's general eputation and moay ot aamte S pcifc ngasnts of
their own personal opinion of him.

'When the defence les given evidepce of the accused's good character fn any
respect its witnesses Tay be cross-examined upon the whole of it, even on thase
nspects unselated to lhe clmrge
“your character i issue,

o e o s
Apat from these cases of cross-examining on ox rebutfing defence evidence
of the 2ocused’s good character, the prosscation witnesses may not in general
g videacs of the aocused’s bid or suspcious harsclec Excet n s0 a &5
this I elicited os part of proper saswers to defence cross-examinationh) to
support an inference that he is the Kind of man who would commit e oRnos
The prohibition applies to Stute evidence of his bad :zpunmon.“ ‘but in its mosc
Frequent application is formulated as exciuding evidenos of the misconduct of
the accused on any occasion other than that charged where the selevance of the

in msﬂl or to pamcular forms of cnmmn.l ur otherwise reprehensible
. The reason far this exclusionasy rule is not its jrrelevante, since
o et hat & person has on prmons or subsequent occasions transggessed
Rsosal ot Jegat bouadaries would cestainly indicate that he is the kind of person
on whot these standacds have little restraining effect. The basis of the rule is
Tather the undse prejudice o the prisoner the recsption of such evidence may
eause, by clouding the issue of his guilt on the Bmitcd chasge with the wicked-
ness of his ways in general, However many crimes he may have cnmmm:d the
seties must Stop st some point; but 3f erimes g, 5, ¢, and  could be
against him when he is cherged with erime e, the tricr of fact may tend 10 (orgpl

~§J€""”ﬁp i, S o SSANEL RS RS
3 Anaihg?c 50 D 42 R . Dutureasst 19481 KB, 4 (CCAY, 119471
"’“: Tabers olf 101 o, 4%, &vimp?us(ma TCar. &P, 296, I3 ER. 132,
PerHunwmgn Tin R v Wield (9371 4 A £3. 164 {GCA. Set, toa, Stitond V.
p U 315&1_)‘ [z A ER BALY, oy 0,0,
-mn indecendy

361 esp. a1 2 st
ls:n!ﬂn oy et o 5, m‘;{ it & iy tation viogininy

that e sm:uy:muggkluﬁn’; bk the xg vy e el o, Eave & singler
Soaoation mpeellhihty = lh: nn ne!d ‘inadmissible. See, 100,
Dim v R RS, S0 R eupat, 933 G

|
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st it I as possible that he terminated is criminal career after erime
itinefuded also critue e The accused is to be protected from rwst;ninsdn:iuﬂgz
qult on one oceasion via bis sriminal propensity us shown on other arcasions,
o e is not on txial for the whole of his past life. Nor is any elaxation of the
exclusionary rule to be permitted merely because the charge may be diffcult to
drive home without propensity evidence,’ or, as was at one stage thoaght to be
the case, where he is accused of an urnatural uffence.5t

Itis therefore to ensure the faimess of the trial hat evidence which supports
only reasoning from propensity is excludeq. Evidence of repeated miscanduce
docs nat, however, necessarily support feasoring from prapensily. Thus, the
chicge may iavolva proof of a series of acts, for example, unlawhul peddling®
20d repetitious conduct would therefore constitute the facts in issue as to which
evidence conid ot be excluded.® Another type of case Where propensity is ot
shows by the similar fact evidence is exemplificd by R. v. Lees? where the
secused womasn was charged with murder by arsenic poisoning. Evidence that
she and the dieccnsed had been associated in perpetrating a number of thetls,
and had substantisly increased the sizz of his estate which she was to inherit,
‘was admitted as highly relevant to the establishment of the accused’s motive 5
comanit the crime, Tindall A.C.J. stressiog® that ‘it is clear that o reasona
uibenal conid . . . for & momest regard the accussd 25 more likely o commit
surder beoguse she was capable of committing theft, No prejudics to the
accused could therefore arise.”

Fusther, evidence of the accused’s previows seisconduct soay have multiple

levance. Tt may be capable of Supporting an inference fram propensity, but
also have relevance to some cther proper aspect of the case, The leading case of
1his kind is Makin v. Attorney-General for New South Wales,™ which arose out
of a charge of infanticide against 2 husband and wife. The body of the baby
whose death formed the subject of the chiarge had been found together stk the
semains of three others, and the disputed evidence sttowed that the remains of &
total of pine other babies had been found buried in the gardens of two houses
previously ocoupied by the accused, and that the deceased and sevesal other
Children had been adopted by the aceused upon payment of & sun: inadequate
for their suggort for moro than a limted peciod. In ruling ihat the evidence was
admissible, Lord Herschell 1.C. sald:#

that the accused had been guilty of criminel el other than those tavered by the indict-

he mere fact trat th evidence s¢ads i
crimes does not make it inedwmissible, if it be 5, ‘vant 10 an issue before the jury, and it
uay be o relevats i ic appeass upon the question wheiher the axs alleged to consttute
e srime. in the indicument were designed ot acxidental, of ta rebut 2 defence
‘which would otherwise be open to the accused.”

The exclusionsary rule therefore relates oaly to the use of similar fact evidence as
am index of the accuseds propensity or disposition, but ot to its use for ether

5657, Comen sod P B, Casie, Fssays on the Law of Evidence (1954), 5p. 142-3- A
nRVI, 1& (4} S.A. 614 (AD.), per Ceatiivres c.)J t 622
. 5, £, abose.
SRv. Delieda, 195 (3) S.4. 583 (€). £ See 2bove, under Relevance.
IEspsa, FEl ki AT
09941 A.C. 36 P AL




76

pucposes. 1 it i relevat for any other season, it is not excludsd

‘Losd Herschell's statement of the rufe was analysed by the Appellate Division
in R, v. Zawels Stratford 1.A. pointed ot that it ‘was not contemplated in that
passage that be two rules, the ground
of relevancy and the otter ailowing it on the gmund of necessity to ebut 2
Zefonve. The oply test, said the leaned Judge of ppeat, was one of relevanze,
2md the allusion to possible defences was mereiy 10 illustrate selevance. But
the mete theory that a plea of not guilty puts everything in ssue cannot be
applied ta determin relevanc, fo ‘the Frosecution cannot credit the acoused
it fancy defences in order to ebut them at the outset with some damaing
‘piece of prejudice”.® The evidence is usually said to be required to iate to some
Teat fssne m the t2ial® and if as a resuit of an admission by the & fence some
aspect of the mﬁrn o longer contested, evidence of tho other miscondact
m.yu ‘e extluded For example, in R. v. Solomons,® on 2 charge of murder by

stabbing, the teial court had refused to allow the State to lead evidence that the
accused had suabbed two other persons earlier the same evening. During
subsequest cross-examitation Of the accused, he denied any knowledge of
the crime, or that he had had a knife in his possessiop on that evening, and the
coute had fhen “rightly and propesly’, in the view of the Appeliate Division,
instructed pi ite the ps . Had the accused
ot feaied possession of  life the carlier ruling ecinding she evidense 45 not
selating fo a matter really in issue would have stood. A man may therefore
paradcxically render evidence inadmissible by contesting only ose issue,
whereds if he makes 20 admission and contests two the evidence would have to
admitted # But if the evidence is relevant to establish the State case as well
axrelevant tp the defence abandoned by the admissian, the paradox Is avoided,
a3 the dofence admission saves the accused nothing. Thus in R. v, Zawels,® ona
chrge of fraud, evidence of smilar false misreproscatations mage to oibec
e Televant 10 p: of theaccused, which was

4 by i

stpporting the State case might focidentally also rcb\lt a deente of mistake or
acident could sot render it retmpclxvely inadmissible just becayse the acrused
‘Tappened not to aise taese
‘The prosecation conld not b . to b cceditig the wocused with fancy
defimces' if the act ailsged may be capable of an innocent expianation and

suFauia exsmples of exclusion a5 vlevans only (9 prpetsly ar, oo, Mohumed v.
WO R T s 575()._0). S B e SR
At:vm 53 NED &5; R v. Spilkin, R EDL.

3 v, D.P P. [1952] AC. 69 {H 1) st 708, 119521} AUER.
AT oun o Db R (lm/nimse(s‘mmn

‘Wml)nwxw z 938 Emg‘m (L at 22 5
A f
DL o, o ot i, s L T
X3 ey WL.R 957
"l i it o . 157 that Lond Herschells phrsce in Makin,about

above,

e e o s dae tctially apen

w;‘gsg e emsaie of the prncile s i - £ 15
"ﬂnmpwnv R US18]AC, 228 (ML) ax 232

s i’fs AD. 32 Ser. Ioa, erkcins v. Jeffery 11915 3 KB, 702 & . Armstrong [1522)
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¢ fact evidence Js tendered to prove its guiity comy )
o sugesig i of deine wrs i by e st o
or at the preparatory examination,’ for the prosecution cmnnl be obliged to
ithhold its evidence until the defence has actually been revealed and theroby
sk the discharge of the accuscd at the close of the State case or orat he compleion
ot n-c pmparawry examination.

v, Noorbliai® Davis ALA. wamed that nothing more should be
conmn:d in the State evidence than is absolutely necessary for the purpose for
‘which it is admissible, 50 that maters extraneous t0 the issve to which it is
celovant should be excluded. That this dictum is not to be aplied to timit the
Taugo of relevant similer fact evidence i clear hiom &. v. Masthews? where
Schreiner J.A, sai

ke Crown e ssentaly tha there was conceted sction by persons who, 53

ival gang,
Sl and, i eroumstsnces so indicied, to kil 1 was contended {for mi"ri.,::gl
teal, g

ig
e cmusted 4 evéeree ity ok Pmnuly e i of gan viokn ot direted

ive, i i

ina "o T
is ceat -cons the. ‘the extent t which it
might render it o cxtreme Vi g et
tn purssancs of e general princpl, svidene et (o the sl
propensity has bees admitted, wesao sy Seforant
e e guily knovledger or intent” 4 « aytematic cours o crminal
conduct”? acts of preparation or attempts;™ it has been found relevant to the
res ges'ac,™ to establish the identity of the criminal®” or the commission of the
acii res 16 corroborate Witnesses on Other counts in the indictment.® or o
grove ths guilty association between co-criminals® Detailed discussion of these
or othee examples would not, it is fet, be warranted $ since decisions finding
eg.‘K v, RMkl. 1915 AD. 185; R, v. Pharengue, 1921 AD. 5T, &. v. Jomail, 1952 (1)
o hosar 1 A B, 5 (C.OAY 21 8.5,
"Hﬂ"’lvv DPI’ (19521 A.C. 694 (H.L.) at 08,
M 1960 (l) 5.A. 752 (AD.) asp, at 758, 759,
":;Lv l(ellerandmkn, JISAD % e, v Pharengie, 1921 AD. ST,
SA.7 UMS AD, 7E Rv. GMA! ]935 EDL 3887 'S.'v, Letsoko, 1964 (4)

Fag, R.V. Troskie, 1920 AD. 466, ;

W}ql;rmvkﬁv P:rklm', 1920 AD. 207 R.v. De Beer, 1845 (3) S.A. 140 (n 005

nanumm ¥ R, [lvll] A,C le (H—L) R ¥, Dolrll. 1925 AD. 30 R v, W, 1947 (2)
‘evideace admitie. Thompson

dc;ant lo mﬂobon(c an’ lﬂ ul' ideotification, a5 pointed oV hy ‘Montrose (1554)

S8 v Green, 1062 0) S G86 (LD o5 2955 V- Gakool, 1965 (3) SA. 461 ()
uvv 3477 oslon onfmed Jn 1980 (H 34, 236 aph
e,

5 % v. Bowden,

R. . Viljoen, 1947 (1) S.A. S6{AD.L S v, at 893 R, v. Tatana, 1934
2 . ﬁaM at 480,
o P T N ‘3’,;3;,}' T D vl 9602

o oy o Ao o e 1 s=¢-"m ernatonal Tobucee Co.
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slevance i the facts of one case canmot favariably be treated as
i comparable evideno o be 1eevent In’ anciher: s Ko

malter mof of Jaw but of logic and omman sense. On prisciple, however, there
catomot be said to be any Gistiuction in relevance between the misconduct of the
qa;md ‘before the com::!ss!en of the chnrxed, and those uximquam toit;ina
er coul
2 fins between tho other acts and that charged, this being 3 ..mm"a.%’éc‘ﬁifé
mmly the weight and not the admxmhlny of the evidence. On the other kund
e to the offence charged does depend both on the degres of similarity
Tenveen the previous tets and those chug;d # and an the strongth of the
evidenco implicating the accused in the other misconduct, for
“eyidence of otfer occurtencss which merely tond 10 deopea suspcion does i o Io
prove puil
In shis zespect weight and ndrm:sxblhty cansot be cleacly detsaceated for
even if the evidence is not beli may be
similar allegations being made ngamn one individual which gives those
eliggations their relevance, though coincidence slone is not equivalent to
credibility
The principles of relevance then, are not sigid ones, depending as they do on
matters of degree varying in every case. In addition, the Rexibilty of the rules of
admissibility in this branch of the law is further increased by the coust’s dis-
cretion to exclude technically admissible evidence if its reception would unfairly
prejudice the acoused, a discretion flowing from the overriding power of 2
aiminal court to control in all aspects the fairness of the trial, but which is of
parti where evidence of ather tendered # Clearly
e ‘degzee of prendice vaused by such evidence is conditioned loss by the
strengih of its non-propeasity relevance or by the degres to which the accused &
ideptificd as the perpetrator of the other acts, than by the uapleasantness or
viciousness of the conduat afleged against him.® Whers, therefore, the evidence
tendered could infiuepce the trier of fast becanse of its relevance to propeasity it
addition o its relevance 1o the issues in the case, the court in exercising its
discretion muse weigh the strength of the potential prejudice against the proba-
five valus of the evidence, and receive it only if the desiabilly of admitting it
beeauu of ts i 1y outweighs the dange ty accasionsd
s gut that the application of this tost meass,
lﬁlk cruciy, tlml suong smular fact evidence will be accepted and wealk simifat

't 958; A, v, Eraspoas, 1945 QD 50 ot 15,
o S s uwysn!.ml m(mp rinted in

B R, v. Matihews, 1960 (1) 8.A. 752 (¢
U;Jﬁ 33 Gmn. 1962 {3) S.A. 886 (A.D))

WRv. I3, 57 esp. at 612, * R,

W Earrisy, DP.P, [1952] EL S, s T ST AT 0
J 26T i a«’;hmwlnu: m(w:az]v:.s excluded ju X, v. Unlalo and Nolnsa (1904]

S, e o cit, 0.

o o e e @ J45-8 futere, 1948 WLD. 195 ot 199; Canen and
Carrer, op. ., at [u b of cobndence s not g ilfiient Eundu[fkkmknu
uwulmi?'fv‘t Sl e e e rom £ ¥

R, % h
m‘R & {1945 AD. s‘s Harrs v, PP, (IPT2LAC. 698 (FLLI 00 07; Rev, Roets,
A
g) m{“)h“ % 8, ot in 1510 47 SALLAIYal 418
- M5,

ven and Clrter, .
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fact evidene rejected. A somewhat different criterion was applied

i R, v. Kian2® there was no reason, he stid, why the tri:lp;\.dg:ys::m -
esercsed his discetion to exciude the evidenc o with the issue
of the accused’s gaiit was ‘very direct’. This test seems & less satisfactory ono
{han that alrcady set out, which was enuaciated in X. v. Naorbhal, as It fails to
{ake account of the prejudicial effect of displaying the accused's dirty finew
regandiess of the peg of elevance on which it is hung.

2. Previous Convictions of the Accused

Section 300 of the Criminal Procedure Act excludes evidencs before verdict
(bt the acoused has & criminal record ¥ since the disclasure of that secord
inevitably prejudices him in the eyes of the jury or other trier of fact Even
inadvertont disclosure of the accused’s previous convictions will amount to an
jrregulirity, For instence, in K. v. Meyer a witness on being asked where he
had first met the accused, replied, ‘In prison’, Although this answer was
unexpecled and unsolicited, Rumpff J. discharge the jury. Where wie previous
convictions were disalosed at the preparatory examination and thus included in
s recard, it was held in R, v. Mgwenyat that they should if possibie be expunged
from the copy handed to the triai judge (but the same does not necessarity apply
6 the record before an appeal rourt).*

“Tho accused's bad record, however, cannot always be successfully concealed,
15 where he is charged with frivial offences in a superiot court® or where the fact
of 2 previous conviction s an integral part of the charge.t In addition, the scope
of section 300 is subject to the common-law priaciple relating fo chatacter
widence discussed jmmediately above, and accordingly if similar fact evidence
is substantially relevant to anything other thau the accused’s propensity, its
admissibility does not depend on whether or unt the accused has been convioted
15.2 rzsult of bis previous conduct but only ost relevance as already defined
this connection.3 Thiis & conviction was upheld in Mpanza v. RS where, in the
course of proving certain admissions made by the prisoner, th State witnesses
disclosed the fact thal these had been made while they aud the accused were

%1954 {2) S.A. 340 (AD.) at 342,

» See, geacraily, Julius Stone in (1932) 46 Harvord LR, 983,

51 Ax 1o the manner Of Broof of previous convictions after verdle, for the pusposes of
sentence, see  Secs, 303 bir, 3.

™ rsiowe J, said in R, v, Dominie, (913 T.2.0. 362 at S84: ‘Ons knowe, from one's own
experience in itying criminal cases, the effect which is produced on, the mind of & judge when
e Jearns that there is a recors of previous contvictions sgainst tho aomused, A 1 .
A ar er of that kind did not affect kis mind.’ In the
ight of this, the comment by Davis AJoA- in R. V. Safiv ana Beometr, 1941 A.D, 391 at 442,
gt prejudicial evidence will more easily be found to have: “afected he minds of the jury that
"'H‘S‘sﬂif;‘l‘:";;’%‘,‘; See R, Tities (1907) 24 5.C, 437; R.¥. Negezw, 1328 ED.L.

. 26 (W), See, (00, X. v, T . 437; K. v, Nggeau, 1524 EDJ
1005 2 v, i (O DB e . Mocke, 1949 (4) S.A. 35 (. On the effct of the
otrins 1 court T prison clothing, See Ta re Triter N.O. I830) 6 HCG. 24
Femessy v, R, 1907 T8, 14,

T AT 017, " " i

= R. v, Mogore, 1952 (4) 5.A. 1 (F) at &, where Dowling 1. disagreed with the expurction
favgured in R. v. Kiepalo, 1952 (3) 5:A. 223 (T). .

M%Wnyav 1931 AD, 3 at 7; R, v. Biton, 1946 AD. 773 0t 922
i

v, 3 :
< Coalry Cierk e Pesga; Diwbt USHT) 8 N.LR 71 K. v. Magate, 1952 (95:A- 1 {0

Ry RMali;a, 1958 (3) S.A. 663 (T).
oV Pharengue, 1921 AD. 573t 39, 1907 .5 T4; R, v. Mallka, 1958 G)
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pates of the same prison. Similarly, evidence of the (s prev
o will boreceived oA et provious
O tened for the purposs of establishing extenuating circurstagces.

st evidence is also admissible for the defence o ostablish the.plea of
suirefuis canvict, an alibi (the acoused’s presence in gaol at the fime of the
alieged commission of the offence), or for any other relevant purpose.®

There are two statutory exceptions to the relevance principle; sections 276
204 271 of the Criminal Procedue Act, 1956, which, by way of facltaing pror
{3atthe aceused js  fenas, provide (hat on charges of knowingly receiving tolen

rapery,
B other property sioien within the provious twetve months, ard that h hes becn
convicted within the previous five years of any offence involving fraud or
dishopesty. Thres days® written notice must be given 10 the defence of the
prosecution’s intention to lead such evidence.
The common Iav in respects other than relevance is not altered by these
rovisions: previous convictions not faffing within the statutory fimits continue
1o be admissible if relevant; and although in terms sections 276 and 277 provide
simply that o the giving of the statutory notice proof of the acgused's previous
convictions becomes receivable, the common-law discretion of the court to
gisatlow the evidence in the interests of the fairness of the trial is not excluded.®

3. Previous Acquittals
Maxwell v. Director of Public Prosecutions;”® Viscount Saukey 1.C.
remarked that an acquittal js in general not evidence of bad character, but
simply s misfortunc. Normally, therefore, the fict of an acquittal of or uaproved
suspition against th accused is frrclovast and inadmissible though f relevant
1t will not be excluded, €3, in R, v. Waldman® the aconscd was charged with
Aving property stolen by X; a previous acquittal on an identical cherge was

sdmitied as relevant to siow the accused’s knowledge that X was a thief.

1T, THE RULE AGAINST HEARSAY
1. What is bearsay

Evidence s hearsay when it consists in a witness's reporting to the cours, oF
putting in & dosument containing, assertions by snothet whete the sssertions
are relevant only because of the facts asscrted. The rufe excluding heatsay,
Historically “the result of marking off the functions of witaesses from 1hose of
jrors 3% was developed in order to ensure that manifestly untrustworthy
evidente stiould not be laid before the jury. Hearsay evidence, although of
eourse frequentiy refied on in everyday lif, is said ta be unrustworlhy becase
the sssertion reported was not made on oath, and the declarant cennat be
TRY ) TS, v. Malinga, 1962 (3) SA. 174 D),
R O e A DI e S T B &k 2
£ 2,76 (C.CA)

£ 36 (C.CA).
$3£7A.C. 309 GLL.) at 219,
Blcred fm,’;,‘ 30501 2 AT ER, 13 (HL. R, v. Umills and Nokasn (1506
H34C; Ry, Rep, 204, quoled in (193410 LO.R. ot $53. §
LR e f thg excfusionasy rule &
R W, S B sty e U550 & e History fnngmarmrama o
Morgay 't of ten ralhet than 25 ot
‘of the rise of the jury. See, too, ﬁm on Evidence, 10th 4. (1963), po. 277-80.
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;uhjmed o cmsswmmauon whereby his sincerity or kanesty, or hi
o oo e ot s v
e ion, out-of-couet ssserions may oo excluded cven where hess supposed
antees are present. Sworn affidavits by persons who are not or sanget be
called as witnesses are excluded as hearsay,'* as are statements made by persons

m svidence on oath in previaus proceedings where they wers or conld have
Heen cross-cxamined 8 Further, the sule has been invokes 1o exclude evidener
hete the pessons whose utteraces were reported Were in fact present and
testfyingX Tt scoordingly secms clear that the hearsny ulé s clgely inked
lh ‘he basic principle of onr procedure that evidence be given orally in open

'nms date stamps in & passport have been held 1o be hearsay if tendered to
e the dates 0n which the holder of the passport left or entered a country®
P nvoices and delivery notes are mere hearsay evidence of (he contents of &
pareel  the fact that it was dispatchied @ A person's own evidence of his age or
parentage is hearsey, as is a birth certificate® though the latter as been made
admissiblls in evidence by statuts, as discussed below, p.
Where the assertions wis made by the declarant mmngh an mmpmer. the
person to whom it Was int-cpreted cannot give evidence of what was said ur
cither he had sufficient knowledge of the fanguage used to ﬁ)((ow what pnsud
between the declaracs and the interproter, or the interpreter testifies also, The
‘prngiple was explained by Davis AJLA. in R. v, Mitrchet as follows:
It scns to o to be clear that R s sufficent if B, the inierpreter, deposss o the fac that
b s e corely il it v s 0 i by A ane € ks g whos

or e
po sy, < e h\lcrpmcr depenss o8 foct il his own moviette nlmely o
“The person Lo why within
i ov ki, hrl, Wbl (he Snorpet it . T of the e o8
BandC, esch sacaking to his own <zow) b was said by A
The learned Acting Judgs of Appeal was here dealing with the case e of s confes-
sion, but the same problem atises whenever an interpreter has been used,* even
if only o prove, fn cases of pequry. that an oath was ndmmmmd”
Wees £ M, Morgas, Hearsay Dungers and tho Applioation of
e B e ool [ e e it
osecrtmaion i ensuingihe sy of sndes.
il Roron (841} T Motz 390 Bl . . (1300) 21 N.LIR. 20 Lkt v Jo
: Recvn v, Union Gavt 1931 C '

54 OB, (10, Thoush e peviow ottt o nconsisiert
statements of & witness can be pu 0 b 36 certads Sircurmstanots, they are ot evidence of the
ot i b atc admsive oy o 2t credxbtlhy oy and (1963)
L Mihigon L1, 1305 i 1oe v Jpanc had boen patied 10 the sction thest
e v etelved 33 .ame %, which constiute &5 exceplion ©

i
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The admissibility of statistical svidence and of police

T o of cartan iype of rne ik been sonsoenes v 2P g
Tt was admitted without comment oS relevant to a fact in ssus by the Appellate
Division in Sulter v. Brown,™ and in the Rhodesian case of R, v. Nyoka® (where
it was necessary to esublists the cxistence of a state of “public disorder), but it is
undoubtedly hearsay and has therefore been excluded in several casesy* except
where Jt is tendered after conviction for the purposes of semtence, under
Section 186(2) of the Criminal Procedtre Act, 1936, where, subject 16, orose.
examination, the rules of evidence need not be striotly appiied &

The application of the exchusionary rule may ou occasion prevent cenaia
matters fror being proved at all, for original non-hearsay cvidence may be ot
only more expensive or {ncomvenient 20 oblain: it may simply be upoblsinzble.
Tn targe ocganizations, for cxample, the Tumber oy turnover o the persounel
sy meke t impassible fo trace the person who has frst-hand knowledge of the
facts, For this reason, sugaestions were mads in the provincial divisions that,
whesss na better evidence is available, hearsay evidence of matters recorded in
the ordiaary course of official or business preatice could be given. Under this

ing ived trade union ing the i i

a mining company's records of the sumbers op its $tfY and railway records
shoving the weight of  particular load. This trend was, however, fitmly
checked by the Appeliste Division in Vuican Rubber Worke (P1y) Lid. v. .
S5.A.R. & H.3 where, after distinguishing the rule against hearsay frorm the best
evidence rule, Schreiner JA. sai

*No oubt the difference between evidence and bearsay cap be seid to be an illustration.

o brond ule avaurng o s of che st svdence, bl b bete sy of st he

A‘Vidﬂlﬂ:q hat 38, Jepal evidence, at all. . . . There is 5o doubl that the exceptions tn the i

nosd.far such cxceptians if Justice was 0 be dons. But that is a different thing from
Tecopmising  griociple that the role agawse hearsay may be reluved or Is subject 10 8 .
‘generat qualification I the colt thinks the cuss is one of aecessity.’ :
& similar conclusion was reached by the majority of the Court in Myers v.
D.P.P.® where the House of Lotds was coricomed with the identification of
notor-cars alleged o have been stolen. The identifying evidenco was given by an
employee of the manufacturers, who staled that he practice was for the
vehicles' chassis and engine numbers to be noted on cards by the Psumhling

workmen, an on
i inchy s evi T xokuded by the Law Lords:
orignal evidenoe by the unideatifiable wockmen that they bad nctuslly seen on
s B R TR R
e Sk, 1562 6) SA. Y (53 . v. Phieas, 1966 () SA. 538 (SR & v i
Ao, i
bt . Ggabi, 1984 (1) SA. 261 (1); R.v. Kipe, :
Eatre AL SN2 (00t S Grea 38 H I Bl Ra kel e o)

Y. Moros;
Gomer Workes Uit Di; yg}iaﬁd Stbers 159 () 8., 1110 (WY 44 11287

7 RV, Ferguson, 1949 () SA.
s * Gibson Y. Amold & Co, (Pi) Ltd., 1951 (2) SA. 139 Ty Cansen,

W),
1988 5354, 268 (ADY,
AL A, in Taglor v. Budd, 1992 AD. 32683,
e L R 5 1. Semowevr he pecsasiv dissents
.

{19851 4. C. 1001
o Lords Pearca and Doncvas

R.v. B, 1940 O ya,
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cazs the numbers entored in the records should have be
a smmmn clearly the danger of deliberate mmwz....u:..m:fg;@oﬁ"ﬂ
i the resords was minimal, and the possibility of ervor 1o larger in the hearsg
evidence than it would have beon in the original. Myers's case has therefore begy
overtuled in England by statute,* and no dount it was the manifest mconv:menc:
a0d absurdity of exclusion which led the Agpellate Division to mr use ta recog.
sz o5 hearsay the almost identical evidence yeceived in . v. Naran.® Evey
where wha is technically heassay is daily scted on by hundreds in their daily
\ransactions, a5 produce brokess throughout ihe country act on lists of the
matket peices in the major centres, the courts must exclude the evidence®
mere fact that an asserlion is reporied in evidencs daes ot necessarily

bring the rule against fearsay into play, for an assertion may be tendered for
son-hearsy use, that is, where the making of th ussertion is relevant for some
feason other than the truth of the matters asserted ™ Where the fact that &
statemet was made at all or i partieular terms is in fssue or relevan lo an

ssue—for example, fo prove tht the speaker was ative at the time, o that a
fraudulont misrepresentation or inquisies were made, a contract entered into, or
pesiured evidence given~the reporting witness is gwmg original evidence of
it he perceived with his own senses.® amu s spoken or contained in
Jetters by one spouse to another,® ar even 1o a third person, are admissible to
show the terms of affection or otherwise on hich they lived; and the fact thata
statement was made may be used 1o prove the hearer's knowledge of the
information communicated o that as a result of threats he was in e or was
provok:

Iniplied Assertions as Hearsay
As formulated by Cross, s implied assertions ey be of two kinds, ‘statements.
which were not intended by their maker to be assertive of the fact they are
tendered to prove, and non-verbat conduct not intended 10 be assertive of the
fast it s tendered to prove’.

Criminal Evidsnce Act, 1965 . 20), which is in oune o he Eriance Act 1908
28) on o o s hmeneigs Fukdeges Avs Nov 25

msetin
.D. 474, and
e o hes v . Vi Foter Works W ey,
&m,am S (J) S.A, 265 (AD).

Ses Bland v Faitke d De Villes, 1965 ED.L 26, Roinaon . Fandfantein

s Golt m.l.., Ca Lid, 534 A 157, siock s i lms o s st
ke e o1 3 Tt
r[lku fda va|u=. hnm:vtf ully mamd, e oo it wnlh.m
tion Gee t 1

o, !5& ﬁ“ﬁ‘; by sec. e Amwdz jmeot Act, No. 93 A

T 55 % Scligman fn (1912-33) 2 . 7,15
= Kv, il 08 cup 1157 e v. Chapiman, 1933 N.P.D. 355 fter-
Yt 1938 A 10 cp b V10 A L Ltd s 3k

TR e ek e )
T B A b
LR v, Wil »{1960] L4 ;wlamx"z:xaic"c;g Tioki v T Tile (9811} WLR 9.
C.ED 293,

g v Herkeley (836) 7 Car, & P, 635, 173 E-R. 7%
AR AR o

192




2

An example of the rst Kind Js 5. v. Vi Niskerk,s where
garged with stealing a gun from a prisoner, Letess writen by ‘;,e"’;‘;:',::‘(x;
had since died) 1o his bromer, remmdmg Bim 10 get the gun back from the
magistrate, were excluded as y. Watermeyer J. pointed out that had it
been stated dircctly in the et o i prisoner had not given the gun to the
magistrate, they would clearly have been hearsay; it would make no differeace
(o theic admissibility hat the same statement was made by way of implicatlon,
The same Teasoning would appear to account for the decision of the House of
Lotdsin Teper v, R..% butin Stafart v. Dryden’ Parke B. held that the signature

of an atfesting witness to a boad was not an assertion of the bond's due execu-
tion, Tt could be contended that 10 sign describing oneself as witness o & deed is
4 shorthand form of asserting, ‘I witnessed the excoution of this document’#
3nd 510 mors abbreviated than & drowiing man's shouc of ‘Sharks?” or, a¢ sea,
s fookout's cali of ‘Landl’, but Bakert argues in support of the decision that the
sigaatuse should be teeated tather ss presumptive evidence of due execution
ban 85 an exgeption to the rule against hearsay.

Where conduct is intended to be assertive there would seem o be no doubt
shat it falls ander the exclusionary rule. A communication by signs or gestures
i indisingashabe i princile from  spoken or wrifien communcation, s
10 report it was held by the Appellate Division to he hearsay in Sutfer v. Brown
Mare recently, however, in 5. v. Dolo, wile exchding o hearsay a ltement
by the deceused jn a murder charge identifying the accused as his assailant,
Williamson §.A. held admissibte evidence that the decsased had then slapped the
accused's foce. 1t may be that the distinction between this case asd Sufer v.
Brown les in the fact that the slap was not intended to be assertive, but
Wiliamson 1A spresly Found’sthat the inadmissble statementwis repated
by the act which e .
cannot stand together, the correctness of Qole's case i ‘principle is doubifu.

Recognition of the hearsay naure of conduct not intended to be assertive Is
50 less dubicus. In Wright v, Doe d. Tatham™ letters witicn to 3 testator Whose
sanily was In issue were rejected as constituting hearsay assertions of the
writers® opinion that tie addressee was Sane, an asscrtion implid by the treat-

1964 () S.A. 729 (C), discussed by 1 H. Hollmpn in (1960) 81 S.4.L. 150 Aoather
cample of s ozt Assetion, thaugh the Court faed & xecopin
lender, 1913 TED. 5t bl the sieranes would et Lo fll mm e u\mmu.
viewioas admissi
w12 W L9004 CAY.
Laszl Aran, usm 2 Al ER. 447, While Cros, above, p. 384, sugacts s as &

|Frpctis
TAHO M, & W, 615 150 £.1, 581. )
el ot st Dt e igrafs of dot:umu;l’xlnlny ather capacity is nessssarily an
is by o means unaimous:
M. o e Relatan betvoen Heorsay and
oSty b Fars. B BTl L

rved Memory'
“msw 55 at 370, L ]A‘C-ZZB(HL\»[IQM)
3 AII ER. 865 (wh::u Ih: m&nn:wu Mm‘ﬂtf udmllleﬂ \md!l’ the ‘dying deciaratior
o
“% @ S 178 mn y T sament couid ot e corved a8 dyng decaraion

shown fhat
A 384, 1, R.v cmsm uquxmc 5 f’ erson‘s silence,
B8N T AL & V. L3

e & T e that he had no objestion

been rngarded “ohiter, as

in Re v Chagr;xan Cwsg] 2 u L.R. 1004 (C.

se0 Wigmore on Evidance, 11, § 150

eons to b
hearsay ovidence u)f bhis opinion
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enn of i a5 Gapable O s oher haad, o Lo v, Pl
Goal Co., LI statements by a man, since deceased, of his ueufrﬂ"li’ e
fathered a child wese it o prove the fsouss of ‘Daternity and of his intea.
tion to support the child. The statements of belief were relevant anly bsogis
the facts an which the belief was founded could be inferred from them, and it
s those facts and not the belief which were of importznse. The use
e cxidence was thesefore destmguxsth)z Trom the use 10 b mode of e
evidence rejected in Wright v. Doe d. Ta
A comparable situation acose in the Soun Aican case of Levin v. farclays
fank D.C.O. whtre, in order to prove that two persons not parties ta the
astion were oartners, evidence smanager of their joint operation of 4
partnerchip banking sccount was reccived. Potgieter J.A. rejected the argument
Tiat this conduct es liearsay in the following terms 2
“Although gome of this evidence may omoun. to conduct of the afleged
ot Sonbacy o . S o % Qo 0 5 el o
udmlum ot they were trading in partiership; but  relied upor 2 independent favts

Ifa conversation between A and B iad been overheard in the couese of which
A fad ofered to emer 50 partneship agreement with B and B had sgrss,
clearly the reporting of this would Dot have been Rearsay evidencs of the
agrocment, But if B had thereafter told bis wife il bad entered into
such an egreement, for the Wife t0 50 testify would surely have been mere
frosrsay, and o differcat in principle from the evidence received in Levin The
opeing axd operaion of & pactneship baaking account would be admisible
to eove thet crtin posormance o the agreesent had been embatked upon,
bul, properls viewed, not 0 prove (ke Hstoris] ventaf e ‘agreement having
ey at all. Ao Hiemtr . pet it in St Parryv, Maeray n dealing
with the adisibilty of ‘Daok entries

mnlwelh-llmalewuwh 'lalhsuus'lfmwuslnhll\lwml.ﬂld

Ty car nynulhliplrlnfl'whl in, .ad P: 0 by means of book

enteies™, then the books arc adnissible to show ﬂlnl ht mﬂe |h= ennies, Th:y mlhtn
s ),rdlgl w\lh. Tor fastance, & cheque pat in to prove tkat paymest was:

e, it cannot be stated with any coldidlmz

vhetr he rule agaioat hearssy doss pok 4pply (o conduct not itended to b

' Phipsan on Evidence, 10th ed. (1963), p. 222, explains the decision s i 2pplication of the
"meﬂm\:lwehdow /806); but as E. M- Morgar nhlslhﬂwn(ﬂmﬁ"m LR 1T
o200 i seems clear f'r:nl;llmr)( aimples gven I as Jodamentpot al of yBie invelved
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stive, or whether it does so apply and is received i
Sow elationship. uncer ap exception ta the rule i corain cases, such s fo
2. Res Gesta and the Rule agaiost Hearsay
Res gesta s refecting to 2 supec-category of adumissibility s @ bused
orase. Lord Touhin in Homes v. Newmaf® accused n%r ber':!u“a‘ phase
adopied to provide a respectable legaf cloak for @ variety of cases (o swhich o
formula. of precision can be applied, and writers have designated it in terms of
far less judicial moderation. The phrase is commonly employed to cover facts
i issue us well as those closely related by factors of time, place and cireumstance
(o facts In issue, snd is therefore descriptive of an inchusionary Tather than an
:xdullouary ‘principlet
my schemes of subdivision of the lew of res gesta, of varying complexuy
hlvc o ‘suggested. It is not proposed to suggest another here. The ferm has
bers wied 16 efer o evidence of condua. ox of statements when these aee
themselves facts in issue, to cireumstantial evidence, and to matiers refevant
only to the credibility of witnesses, such as complaints in sexval cases. Tn 3o far
28 it refers to Statements, it undoubtedly leads to confusion since it is applied
not onfy to those whmh arc hearsay but are admmcd " exceptions to the
hearsay rute, but also ta i i
which are received as shcwmg only that & witness has or hss not contradicted
simself, The categories of rex gesta statements 10 be treated of under this
genesal heading are thase which do not readily fall und:r any other heading,
the treatmens which follows is not intended to give comprehiensive coverage
of the diffecet res gesta concepts but sather to Allusm(e e intesaction with
sdopted are not Necessarily mutually exclusive and in many instances the
Gecisions mentioned could be dealt with under more than one heading.

1. Statements In issue or relevant fo an fssue
facts in i dealt with gbove in the discussion of what is 3.

fearay e of  statement The admisisity o or statoments which are circum-
sasal evidncs, sot it o ey e, cated by R. v. Howonan® The

et s Fyanet, wht chucged th aking Y destroy locust swarms, and
idenc o b neibous' complaints et b o e eectvd ot or
e esay purpose of pving that faur, but a8 ineodusing and explanatory
of the inspector’s frequent visits to the actused's faom,

7 8es below, pp. 960-90. ach. L2aat,
“"mw ‘coliestion of Immv,'rc. [ n di Suid-Afckeanse
28 T.H.R-H.R, 25] at 258-9,
Gestr C:!mlnxl(kse:’xm Reagisaiz” ()9’35) ifSL.R.K.l%]M M‘»leH ‘Gooderson, ‘Res
sia in (1959} Combrid at , .
V23 Gt sbove: ., }#:mun.:ﬂ;::g’ (1559 1:1.@&11« s
ove i
Souih 703, op. 3010,
Tt e L of Evidie, 2nd o2 (1070 Dhepien vy oo, Evdencs e o,
-N,-udiwl{ull‘mann.
IDHOP.D 51, Haams, above, regards R, v. Alexander, 191 ZTP
M'"l wpeorase(muzm—u,w e Arguably, o e teled us

56t w a0 example
icarials admissicn by

T
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[Futher examples of statements used a1 circumstantil evidence will be
in Wigntore,$ who stresses that in such cases the hearsay rule s not concexr—::gd)

2.2, Statentents as conduct evidencing treatment

Whers the manser in which & pers~. i treated by others is
oase—ususlly, to establish that person's 'ehhcnsh\pbt{) those oﬂ»::e,:;:‘u;l\ A
s not the only type of case®—evidence is admissible of their conduct towards
im, including their statements in 5o fat us these are conduct, Statemens of this
Kind are not admitted under any exception to the hearsay rule, but as verbal
conduct constituting circumstential evidence from which inferences as (o the
matiers in issue may be dawn.™ Whether, therefore, the declarant is alive or
dead at the time of the trial, preseat or unavailable as a witness, i irrelevant to
the aumissibifity of the statement.”s
Thus, for example, to establish the paternity of a child, the fact that his
mother's husbund treated him distantly or morc unkindly than her other
chikdren is relevant 1o rebut the presumption of pater st quem muptiae demon-
stran, and statements made by the husband which are conduct, such as mani-
festations of distike or indifference, may be proved™ Similarly, the relevant
uct may consist in instructions given by the mother’s paramour as to the
chitd’s upbringins." his nnming the child as his son and heir in his Wil or his
‘promise to marry the mother
‘Onthe same principle, - evidence thal & Womas was introduced by man s his
wife to the priest of his shurch or to the midwife attending her confinement,”
et he registered her children as legitimate” o that she habitually ordered
‘goods for ks account describing herself as his wife,® has been received in proof
of the marciage™
‘The evidence of conduct and nawnems i this type of case was said to be
rw:wed vd sspit of th in The D) where what
whether an irregular marriage o ke place in Seotiznd. The words
aid behasious of the alieged husband both before ond after the date of the
alleged ceremony were proved as casting light on the probahilitics of the
eremony haviag taken place; but his purely narcative stateatents on the point,
aticred subsequent to his marriage in facie ecclesiae to another womas, Were
excluded a5 ot being part of the res gesta of the first ceremony. The reasoning
scems to be that narrative statements are not conduct from which relevant

® Wigmoea on Evidence, VY, §§ 1788-9.
1 g evidence of the way X is treated by his family ar his physician could be relevant to the
:;Moﬂ\hsn!(y»see ight v. Doe d. Tatharn (1837) 7 AL & E. 311 &t 388, 132 ER.

Ayt 11 App. Cas. § (H1.}at 10.

Locd hvkb ysart Pe (1881) 6 App, Cas. 489 (L) at S02.
e Locd ummneny mvm( i )ﬂmv ‘(.”Z

)me:(insca.r 163, 7 E.R. 365; Fitzgerald v, Green, 1911 EDL. 432

frri .
464, by v. Baiilie (1889} 2 Ch.D. 282. Sec, too, Wilkinsan v. Estate Sy,

WvP Dufiym Steam Coul Co., Lid. B914] AC. T23 (HLY esp. o1 733, CF
L5 196 () PR H ey
The D lr (xu‘a‘lf'% o, muu_y € 522
e a
n " Eirgraidv, Grety 1911 EDJ P45 2t ASD.

100, sec. 270¢3) af |
i l)BApng(;ASS(HL)nM

‘Procedure Act, 1953,




oferenes may be drawn, but simply assertions which depend for
on the truth of the matfers stated. As sack, they e ,fm el ﬁ‘;‘;‘mﬂﬁf

g ‘pedigres declarations. Subsequent carrative sia

et by the House of Lords in The Ayfesford Peerage case ot 1 retsons
,ﬂ swm for the ruling and it is submitted that on pnmﬂple'he decision on this
pointt in The Dysart Peerage case is to be preferre

; 23, Verbal parts of relevant acts

‘Whers 4he fact that & statement was made is in itself in fssue ot relevant,
evidence of its making is not hearsay, and it receivable without anything further
being shown just as evideae of eny otber fact i issue is rceived.® But where
wibat i in issve ot relevant i not the making of a statement but an act, both
verbat and behavioural corponents of that conduct may be prove’ 4, the
reporting of those verbal componeats o statements is not hearsa, i this
soonud {ype of case, msmten:‘enrxh dmmedbemnsenjspanoianma{

andif the act

consents of t
the statemeat (buing mere hearsay) may be pmved 'n Wnkhr v. Doz d, Tatham
the facts of which ase given above, just because the letter-writers’ statements
were made in the course of the act of writing leters did nol render them
admissible, Coltman J. pointing out®” that he knew of no case ‘where the act
doncs, Inits own pature, irrelevant to the issue, and where the declaration per se
is inadmissible, i which it bas been held tha the union of the two has rendered
them aduwissible”, Thus in Naidoo v. Ismail® interpleader praceedings where the
awmership of goods was i issue, whether the claimant had bought the goods of
‘which the atsachment debtor was custodian was jtselfa relevant question, and o
statement by the person who had sofd it to him was therefore received; but in
Hyde v. Palmer®® the fact of a sale having taken place 3t all was held to be.
rrelevant, and the seller's comments while entering inta it had o be excluded.
‘Staterneats cannot be regarded as verbat parts of conduet unless the words are
spokea by the person whose conduct is the subject of investigation™ aad the
words accompanied the conducs. Strict contemporavety of words and asts is
sherefore required™ though if the conduct is of a continuing nafure 2. statetcat

"n‘hﬂbﬂnd dectarations in The D) Iﬂmﬂmmhﬂﬂ &t S02 F., nat 10 satisfy
w’”‘nmu o &ur::.)'?%-'v'{;'” el -
P ek, . 0048,
=5 s 7 0 Vetbal conust eviecin treatnca, dcusd mmednly bove
s
”7’;/ eﬂiE'ldalu Ind od, {1940), VI, § 1766 f.; Fulius Stone, “Rer Gesor Revpieata’

“ (1837
( T”M &EID, ’llE,L"?!(llE’n7A¢&L313Itiﬁl,llzu 488 2L 507,

9'15
S us also, Biits. l!]ﬂ7A¢RESm b1z
uﬂ):n.as 65, 2 E0. 26 s“in £y k( RSB
CdetELJ mmu—u ‘and cases t od,

12 ER. 73
te Currlg and May NN.L'
« TRE S50 i xpare Curri

Crnnml.\
:mv Cortorond iGigh 3.

Sidwanth v, Stdmouth (]
"“V’SJH 3 il had been desiroyed animd

ke doaed ﬁmmﬁ‘:‘i; ot stormey's ol where <he scally
e G oAy conmporanES:
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pade at any tine during its continuance safisfes this requit "
¥ o th Fact that tho declasation s only aduited brouss & vratr(,?;‘:‘ogg
26h, that f the vot is complete fn itself the declaration is not part of it, The not &
Incomplete It i legally equivocal in nature, and the declarztion f seceived o or
far as, but only in 50 far as, it completes o explains the chawactes of the att
“[tus in Bassan v. Attormeys, Notaries and Conveyancers Fidelity Guarantee Fiuni
Buard of Controh® statements made by a olient on handing moneys to His
atoraey were received o exphain tie nature of the Gasding over. in itself
auttiguaus, for morey can change hands as a loan, or a donation, or to be held
by ihe rexipient in. trust for another, or to be kept for himself in setUement ofa
dent; though statements made by cithes pasty thereafier, such as the attorney’s
book entries reflecting his disposat of the mioney, would, the Co et indicated,
have been rejected as purely narrative and not required to wormplete the act. O
e other hand, in K. v. Plumer,%  postal official was chacged with the theft of 3
ilf of exthange from 3 Jetter in the post. A statement on the envelope, ‘Two
stillings paid® (being the postage payable for a letter and enclosure) was sejected.
as evidencs that the letter had contained the enclosure alioged, presumably on
the ground that the act of posting, though relevant, was in o Wey ambiguous
0 as to peed explanation by the accompanying declatetion
34, Statements of physieal or mental condition

A persor’s whjective feelings of the state of his mind or the state of bis
body, which are essentially internal, are susceptible of knowledge by others only
by the indications he himselr gives of them by words or by conduct, Where the
indications are verbal, it is controversial smong the writers on the law of
evidence whether the reporting of the verbal indications s bearsay or original
evidence,’ though the better view apgrars to be tha iC s not hearssy, Altbough

jon 18 hazy, however, it i ity i

8580 exception to the rule against hearsay of as no-leassay) by a Jine of cases
tacing theit origin to the fragmentarify reported 1693 decision of Thompson v.
Trevarian.®

‘Whete anyone’s menta o bodily eondition is in jssue or relevant to an issue,
is contemporaneous statements respecting those tapics are sdmissible in proof
of thet condition. The leading case is Aveson v. Kinnainf® aa stion on a Jife
fusuruace policy, where the sfate of health of the life assuted—the plaintifl’s
wife—st the date of taking out the policy was in issue. A friend of the wife’s
gave evidence that whed. visiting the latter she bad found her it bed at an upusuat
bour, and she wat permitted to refate the teasoms—her Hiness—-the wife had

hen assigned i oo, An example of ion of

‘Maloi® where the accused was charged with the

meatal condition is R.

See Lenssen v, R, 1900 7S, 1545 Bewnison v, Carswright (1364) 3 B. & 5. 1 esp. 3 38,
S o 385 e aceused's sempied st afes st was hld o b clovnt
3 s A sl el b i
and ambiguows in R. v. , 199 (7). S.A.sﬁl (SR, 50 as to Jet in evidence. of his declasations.
dning bis reasons for the atiempe.
st Vi sumierized by R. W, Biker, The Hearsa Rale {1950, pp. S/ 1.
i R, 1657,
z; (ms§ € ‘"m'ﬁﬁg.?’|%g%§.‘fzsL Sec, 100, R, V. Joluson (1347) 2 Car, & K. 394, 175

105 W.LD. 200, Ses, aiso, Gidy, Gicky & Wiy, Malcomess® Esate, W3TEDL. 269,
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murder of & woman, He had stated to a poli.eman that he had fought
o petsos the same c¥ening bcaus of s suspicons st one wasaslabii
with his (the sccused’s) wife, and dhat the other wos hzrbounng fer. The
policeman’s evktance of this statement was aditiod by Murray J.
ALy vkt which throws light upen (e inesion of e ) I priow e

it s 0 elevan st
;e ® nuuwmrumum. bt motive nehea

regard, inier dlid, to an; e b
“e:‘ 1 5 exmable Bk of conre” g T ren
Statemonts expmsly or lmplledly assertive of state +f mind have similarly been
seceived to show the d s ignorance)* knowledge® or belief® of fucts, his
malicet or Gate of ccmfusmni and the presence or absence of a fraudufest
intent®

1t must be stressed that for statements to be recelved under this headiag, the
state of body or mind must itself be the fact in issue o refevant o an jssue,t

and may be used only to establish that state: for example, declarations of belief
are admissible only to show the belief but not the et of the fucls believed ing
and in 5o far as the declaration is narrative it is similarly excluded. Thus in
Amys v, Barfor® s doslor’s ovidence that his patient had stated his pain 1o have
‘been caited by a wasp sting was excluded, and in &. v. Laiawus,® g charge of
extortion, evidence that the complainant said he was in fear w.s received, but sot
fis report of what had passed st the conversation between himself “and the
axu

“The requirement that ! siatereat must Telate to contemporaneaus feelings
i anc. In Aveson v. Kinnalrd declarations referring
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Halo? subsequent decaratons shoving stae of mird were wdnied, lthongh
Wardiaglon L.J. in the former case agreed that contemporancous ones i

have had greater weight, Tn cases fike Fletcher and Malo, the dociaration i o
acoording to Professor Cross, tendered as cvidence of a person’s feclings at a
partioular date, as circumstantal evidence from which the coust may drav, the
nforence that the feelings bad existed at  date in the past or contiuted to exist
to2 date in the future s Where no such inference can refiably be drawn because

< G Exote v e, 1902 CPD. T3 1 1040
* ik uﬂmn'.'.’,'i'lf."fgif,\g‘ Bisc B i 0 b 19w Ce. 301
Tt At e enonee S s 1564 B SA. 51 G 0 381

)
A OPD,
s Cosh Wialsalrs, L1 v, 1933 . .D, NI Shigho v. 52, o S and
Ay s s m

Cred

U4, v. L. & H, Paiicanisky, 1935 A.D.k‘)ax?ﬁ:zn supporied.
¥ Ruto Flour Mills . . Adelion B el
Sl o what s

cxcption o s nrhmnl: nciuing e s ol o the seouion ofwilisorto
RGP D 200 ot 297,298

£
“Kﬂik laa ISER. usm 2 gigi7] | Cn. 339 at 343, 367,
11859 WD, Z80'at ,
Dm0 s 11907, . 4101 sisothe O sl b 5 Segan i
A Erolin s e oy

(1912-} n)zsl,im,

e view of Lau: dveson v, Kianaid. b s not casly
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intecvening circumstances have created too great a dar
,uumntin chramstanoss sreat a danger of fraud, a subsequent
However the wnt:mpmnmy requiremsent is interpreted, of course, it does
5ot exclude tostimony by a wimess of what his past fesfings or intentions were,
though such evidence i of Fitle weg ight 7 :

2.5, Declarations of imention to prove intention aurried into affect
A related problem to that just discussed, and one to which no clear answer
can be given, conceras the admissibility of evidence of 2 person’s statements of
bis intention to do an act, teadered to prove not his intention, but the fact that
he did the uct. In the American case of Munia! Life Insurance Company v,
Bilimon* 8 man's lesters from Kansas "~ his sister and his sweetheart telling
them that he intended leaving for Colorado with a Mr. Hillmon were received
as tending to prove that he and Hillmon hed it fact Ioft together. In England the
admissibility of'a declaration of intention for such a purpose is unsettled® but
in South Africa statertsnts of intention have in several cases been employed t
i . For example, a husband's
Staternents that he was going to give his wile a motor-car were admited in
Pietarse’s Fixecutors v. Pleterse to prove that he had in fact given it to her
Tn Gleneagles Farm Dy V. Schoombee® Hoexter 1. heid that such evidence,
aithough inadmissibe in criminal cases, could b received in civil cases for the.
pucposes of corroboration only. The point was expressly left open by Van den
Heever 1.A. on appeal but neither branch of Hoexter 1.'s proposition can find
suquestioning support on the authoritiss. Ciayden J. would have excluded the
evidence entirely in the civil case of International Tobacca Co. (5.4 Led. v.
United Tobacco Companies (Sourhy Lid™ As to ceiminal cases, wiile the judg-
meat of Srntord C.. i R v. Blon™ sppeses fo be in tine with English
us R, v, Waimwright'™ in holding that evidence of the deceased's statement
Shat she was going to mest the aceusad coild aot propedy be used to prove die

RN, Goaderson, o 3 2 2 s of the
view st refe ool in criminal
runsacion s a cont 5, ¢8. 00 ‘ot thoss dealing
il e gtacvation of
oo Langlam v. A, 861 S, 811 (N) at 515,

Bl v. Eilan, 1965 () S 703 (D) st "109; Kelly v. Banersiell [1949) 2 All ER.

1 srped 5 . Slgmn i 4 Exepion o the ey Rl
s a0 b miedns i ablton of
i ) 2, Map, Th’:a}';llrmuéue- iy Thien Years Alce (wz!)
¥y n
G e e e ant v 13- 70 U,

B 1967), pp. 472-4. In R. v. Barney (1932), auoted by
;TS50 Earriie L (ﬁ-ré,") "Court admitied a satemment by X 25 1o ¥'s

ing t0 ¥ fag altempted fo-camry aut that intention, See

52 Gaoderwg i (951) Combricge L. i

< Set, also, Eiaeris v, Comlson, D, 915 Styman v, Popes P1y) Lid, s cro,
mns‘)mnxvmmm"x"ysq«)m4 rh, ‘Marais J, wont evea e in Telyiny oo
o terms of the Inunuctlons gven (o 2 rap pastepatiog iy Wt Gumond Boviog 1 prove
;hg;;!éw stricton uad bese oneyed. CF. £ n te Ford an s in e Esiate Boediker,

el "lw(l)S.A. 630 (AD) at 811,
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«id 30, & compromise position is that taken by Fischer J,
dnic i dmissiog, evidence of

n R. v, dpterttin
¢

ofiatention intended; i it istingus
on fhe ground e:ilm they had all concerned statements made by persons ather
than. accuse
Tt should be noticed that aithough evidence s frequently received of the fact
that the accused previously threatened to somit the dct of which bo is then
che the criminal,
{he cominissian of the aet by somscont being required to be proved alfinde
There is one clear case where statements of intention ave admissible as
ciscomstantial evidene of probability to prove the act done, Ants-testamentary
declarations by a decensed testator of his intentions regarding the disposal of his
estate are recelved to prove the contents of his Wil and also appacently its due
exetution.® In View of the confusion of autherity outlined above, however, it is
ot ciear Whether 1his s to be regarded as an example of the general priciple of
mmnhmzy, oF (as seems more Jikely) as an exception to she general rule o
exclusion.
Post-testamentary declarations by a testator ure discussed below, p. 806

26, Spwmmmu: declarations

of statements stems, like the category of assestions commmg
phyuml condmnn, from Thompsn v Trevrio bl unis that ctegory, e
‘been held cleasty to constitute sn nxc:puon fo the rule against hearsay. The

by Wigm
Division  gives the ground upon whlch this exception has been recognized:

o ey s comegh 2o thut e wicmaes which b sy
tancous and sincere response to the actual scesations and peroeptions Ilnudy broted

dnmmllhn ofthe i

could nt hats been brought {ully 1o bear by repsoned teltios, the Uiteraace ey be
{aben o pariady wustworthy (or at feast, a8 lacking the usust grounds of unitust-
wortbioess), ans
observed

byh]m and may Gierefore be zeofved as testimony o those facts.”

A less ltraion of th principte o affocded by R. . Tl chargsof
rising ot of the dsath of

o e seemse i 34 arsalisd he, esimony Trom T acighbours p

sectived that on the day in question they had heard sounds of & scuffie, thuds

LpaorD. 16

915 ALy 350t 153; ¢ Mot 52209 S 2 4D) 25T
Sm d St Leannrdr R i, (C.A) a
i, 1928 B DL 435 K. UWGIIL 17S.A. 67 )t mm (mou "w mm‘“mnm

evidence wa mldwbeo[hmgwmhl) Set.a parie Slade, 192
his intont
‘ad not revoked it.
"Delam Rudman, 1928 BD.L. 439 nt 4] See.nlm,mdmlnno{lh:mm
"( oo mmn‘r;:{';{’nmaimowp 001 82,
v. Qolo, u'ss 1} S.A 17‘M)ulm,$ v. Tuge, 1966 (4) S.A. 565 (AD) at 51,
L ~m£wd¢mx. rlgg.(IDw).VLK
s cade, above, 4 180, and , 8153,
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and the deceased’s volos crying ont, “Yoh, please don't hit me any more, you
A ik i

In . v. Tuge iazason J.A. listed the four requirements he
statement would bave to setisfy to e admetle 2 aying decarsion,

First, the declarant must be shown to be wnavaiiable as & witness. In Tyge's
sase itsel the declarant In fact couid not be found, but it is subitted that on
Wignore's reasoning, i the declarations are accepted because they ars the best
cvidence, indeed beter, because fresher, than the declarant’s testimony on the
stasd, they should not be rjected Even if the declasant is available, It is
socordingly to be hoped that the requirement of unavailebility meationed by
Willamson T.A. is not to be regarded as settled beyond the possitility of
seconsidetation.

The second requirement is that there must have been an occurrence Startting
eaogh 10 produce a stress of nervons greitement i th deciaant, whether ba
ws & pusticipator of & bystander.” The typice] cases have concemed explo-
sions,® coflisions,® or assaults, % but it is nat necessuzy that any physical shack
$as been present: in Tuge’s caso the starding event was 2 robbery. &

Third, the doclaration myst have been made while the siress was sill so
operative upon the declarant that his reflective powers may be assumed to have
‘been in abeyance, How strict a degree of contemporaneity was to be insisled on
befots thia requirement could be regarded as satisfied was until recently contro~
versial, Ote law in this regacd has now been settled by S. v. Tuge, which gave
approval to Wigmore's views* that the proper course of inquizy is not a judicial

ing up of minutes or houss to determine whether objectively considered a
story can be Jevised or contrived in four® of five or ffleen®” minutes. Rather,
the inguiry must be directed 1o a determination &y the tral court whether, a5 &
quemon of fct, the pamculu declaration tendered was in truth made spon-
n approach already adopted in R. v. Le Rowx . Py
&V, Nfclwll.r," i S Zylv G AT, o There i n reason why the
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ot have bees immediately befe
a5 immediately after the startling event.t
“The nature or contents of the decleration may afford 2 gulde as to its spor-
vaeity. An offer by one Mjmver involved in a collision to pay the other, though
in M,
v. Yorkshire ln:umnce Co., L, but the deosased’s wish that the mua:i::Z
wm-xd eater Paradise, her tusband being charged with her murder, was held fn
R. v. Le Poux® to segative any idea of her having maliciously devised o story
agaiost i, Tt was md= clear in Tuge's caseM that & declaration in appropriate
ciroumstances may be regarded as spontaneons even though it was made in
ez o question and even though it is written and not oral.

‘The fourth requirement for admissibility as a spontancous declasation, as
formelaced in Tige, s hat e statement must ot b & reeousteution of a past
event, but must relate fo f the startlin
it. The distinction drawn by Lord Normand in Teper v. R.3 betwecn declarations
relating to the commission ot circumstances of the act in question, wich would
be admissible, and dectarations relating to the identity of the actor, which would
b nadmissible, has no validity in principles® and was ot adopted ia S. v. Tuge,
where the declaration reosived was & note of the registeation number of the
mbhm ‘getaway car—which was clearly relevant on!y to identification.

ly harrative matter contaised in the Geclaration wil be excluded as in
oubm N0, v, SAR, & H4 which arose out of s clion bowen a olley
and a trein, A declaration by 1 trolley driver immediately thereaftor #s to his
authority ta drive his trofiey on ihat line was rejected as not referring to the
incidents of the actual collision. If the abeyance of the deciarants refiective
funlues is considered to pmvlde sufficient guarantee of the trustworthiness of
sation, there seems to be no eason in Jogic why its nasrative portions
slmuld be regarded as less r:llnbl: than its descriptive ones, but the distinction
fssanctioned by authority, and Wigaiore®* poiats ut that 't is possible 1o argue.
at such usterances imply t¢ Some extent a process of refiection or deliberate
easoning’.

3, Exceptions to the Hearsay Rule: Declurations by Deceased Persons.

These six exceptions to the rule against bearsay ae variously justified but, as
applied in Engiand, all require as 2 prerequisite to. admissibility the death of the

W Sep A P. ODowd, Law of Evidence in South Africa (1963), p. 823 L. T. C. Raems in

(19653 28 T-Il R.
LR,
ety e e By overruling Kely v. SAE, &Hz 1978 TPD. 671,

at 5734,
sellance vas umdon!uxlinvArmld&Smu‘(l?l?u Lixg
» t9s2] iscussing 1. V. Gibson (1887) {8 Q.B.D. 5. o, theaccsed
it e e
T o “The person he stons wen
mmm{r.ﬁ'ﬂ&y T s et . 5 s oo o Y
sl facts, in . v Joln, I
otreG s Hsariey (1954 10 L.0.. 310 81 384, . 73, who takes
i G s s s oy e iy of beatsy sisecions o
e, 1
bl W‘lm:cnzvﬁkm 3rd od. (1940), § 1750,
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declarant.® This has not been uniformly insisied on in the Sout i o0
apparently infiuenced in this regard by Naik v, Pillay's mm“}f,‘,f{,’f,‘;‘“::jﬂ_
ability of the declarant even from causes other than death was said to sufice
‘However, most of these cases antedate the decision in Valean Rubber Works
(Fiy) Lid, v. S.AR. & H' and muust thercfore be regarded a6 having been
overrul

Many of the conditions of admissibility ase logical and antiquated. In civil

scope of sdmissibility as regards documentary hearsay has been
sonsiderably extended by the Civil Proceedings Evidence Act.® Unfortuately
the old rules bave not been, similarty relaxed jn criminat trials In this countey.
The recent English Criminal Evidence Act™ may provide a useful legislative
eat, being simila in conception to the civil act, Perhaps most desitable of
21 wouid be tegislation on the lines of fhosc in fores in Massachusetts and
Risode Istnd®® where all declarations of deceased persons based on their
‘personel knowledge are received, and the circumstances under which they were
‘made affect merely the weight of ths evidence.

It may be mentioned that aif these exceptions 10 the rule myuinst hearsay are
governed by section 252 of the Criminal Procedure Act and therefore governed
Targely by English Jaw.% The dying declarations exception is in addition dealt
with specifically by section 242, to the same effert,

It should be borne in mind throughout. tht the dectased whose wards are
‘eing reported is the real witaess, and it must be shown that had he been alive
be would have been competent to testify.¥

3.1, Declarations In the course of duty

Written or oral declarations tade by deccered pecsons in the oedinary course
of duty contemporaneously with the ast o fransaction of which they wers undor
2 fty to speak, may be received in evidence. This exception to the tile against
‘hearsay is usoally dated Srom Price v. The Earl of Torringion wiere, ia o

ity of beer the plaintill tied to dant, cvidesc
s received of an entry made in the plaintif’s shopbook by a deceased drayman
secording, 23 was the practice in the plaintif’s brewery, the delivories he had
made thet day. The reason for this exception is said to be the unitkelibood of
someote misrepresenting fects where the Person to whom the duty is owed could
easily discover inaccurasies or falsifcations.™

“The declarant must have had personal knowledge of the facis assertd aad
must be speaking of his own acts and not those of others. The latter condition

- Wrﬁh&g’ Z‘a‘phamab%ta(‘(l’g?n; Ad. & E. 313 at 384-5, 112 E.R, 488 at 515; Starla v
Frgei . Cai. 633 01

*e.g RV, Fe .4 (Geclarstions i the course of duty); Fuchs and
Do o b i o s g

3 e itlers 3.4 ecessitarqe rel the

1523 AT, 81147, o D VAl LA e e o i 8 the

'} grave liness in instance.”
Sl @sa s AaDn 553, cted above, p. 00092
o, X

31965, ¢, 20, quoted in full in (1966) 83 S.4.LJ, S at S18
ST u'éd’mng’:&, e e o af Evidence (1959), 5. 630

s above, chap. 16.

_"&fmmms(l %3411 Leach 337, 168 E.R. 2733 R.¥. Wingield, 1953 Q)S.A 46 (6.8,
M 1Salk. 285, 91 £.R, 252,
" Poute'v, Dieas (1833) 1 Bing. (N.C) 643 at 653, 131 ER. 1267 st 1263
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was not satistied in The Heary Coxon,® an action which arose out of & cobiis
betwieen two ships; eatries in the logbook of one of the ships, by s G mﬂiﬁ
frst mate, describing the incident, were excluded becatse the description of botk
ships’ manoeovres was nexiricably interuingied, 50 mu the parts refating to

declarant had heﬁn \lndm a dnly o record the acts. uﬁhe n(hur ship a: well, and
tad seen those acts personally, could not make the entries admissible. Lack of
oo Knowiudge was e Tale i Vi Vseden v Boug i whacs a merchunts
fedgers were tendered in evidence, and Gregorowski I commented.
T caniwt 563 how an ordiancy kedger can b procf of becatse
e s e

The exulcnm ofthz declerant’s duty to Tecord or assert the fucts must be
‘proved afiimde before evidence of the deslaration can be received, as mast the
Tact that it was made contemporancously with thase facts.™ The duty mu:t have
been owed to another, such as 10 the declarant’s employer,” and not a mere
practice of convenience adopted by the declaraat for bis own purposes in
dealing with his emplayer ot witk: others. s Thus secords made by 2 physician of
the results of his exsmination of a patient were excluded in Simon v. Simon,
and a stockbroker's records of his purchase of shares for a customer in Ma,u!y
v. Alfen™ On the other band, in Doe d. Pattershall v. Turford,’” where a firm of
soficitors had given instructions to their clecks that the time znd date of service
of notices skould be recorded, on the one occasion when a pastrer served.
notices his tecord of that fact was received. ‘[Wle must assume’, Lord
Tenterdea C.J. remarked, ‘that wh2 & principal served the nnlme. ‘e would do
what he required his clerk to do.’ Tn other words, since the principal was
pexfmnng 2 duty owed by his clerks to him, he was under the same doty as

they were to record that performance.

"The declaration is required to have been made . temporancously with the
ccourrence of the Facts recorded, but this requirement 5 not strictly applied, and
du:lammmx in fhe cvening reporting the moming’s transactions would be

. In The Henry Coxon™ a gap of two days was held too great, but in
Welaut. Winier and Company® Lassdown 1. ippeared satisted {o admit the
declaration despite the lapse of a similar period of time. A case where contern-
‘porancity was clearly lacking is Polini v. Gray,® where the record of an applica-

NS 4y 712, Se, alo, Vinin Ferro-Conerate Pipes () L

mect, 1941 T ‘r;‘lz‘sz,wh: Preece (1843) 11 M- 1w'-m InER. frith
‘Barpurd, 1908 1467 Wi v Tayior 136715 WL

 Polints. Gray (1879) 3 ChD.411; . Bayman (mz):sc 385 Mercer
s 3 Ch. 380 €A 18 Srelait . Wintr and Compu, 1580 EDL Y o 156,

i lvumda{(hebmbmwhi:hmywuem&.mm o o ek
=l ) e n aordanes with i
Smllhv ks G i))‘nnzmzfsms%)w o1 B 61
1. "9 (1875) 13 €HD. 558,

H :’x Ad. 590, 1
"( e sw.:m,nnsn 377 a1 329. Set, also, the, munnnuusum
TN
mmx‘aIWanlz (1843)4 QBD. 132 a0 385, HA ER, 84701 94,

IA7E73 P, 155 a1 158,
em{lgg)’scm 41 1C.A). Tn additan, 50 duty to recosd the date of bicth was found 10
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tion for a government appointment tendered to prove the applicant's date of
bith was rejctd, nker el becusse s Bith had obviotly osmtres many

Unl-ke declarations aginst interest, declarations in the course of duty are
rendered inadmissible if the deciarant is shown to have had a motive to mise
represent the facts assexted = Another point of difference from derlarations
against interest Js thay deciarations i the course of duty are admissible anly to
establish these facts of which the deciarant had a duty to speak. Callateral facts
asserted, however clostdy connected with the duty, cannot be proved by the
declaration. Tn Chambers v. Bernasconi,S where a deputy-sherifl was under a
gty to inform the sherif of the fact and dnw of any arrest, it was held that his

vequtn conld not be used to establish the place where an arrest bad taken place.
The extent of this principie can be scen nom ‘Stapplton v, Clough Once it had
‘peen shown that the declarant was under 2 duty to keep a writien record, which
was seceivad, his orai declaration made & the same time and contradicting the
writing had to be exnuded Had his duty been one more general in scope, as in
Nolan v. Bernard® a farm manager swas charged with keeping a complete
record of all daily =v=ms uf ‘the farm, the declaration might have been received.
3.2. Declarations agalnst interest

‘Evidence may be given of Geciarations made by a deceased person If, to s
Kknowledge, the declasations were against his pecudiary or propritary interast
at the time he made them, and provided he had personal knowledge of the facts
ass theory of this exception is the! 2 statement asserting a fact against
interest ns unlikely to be either deliberately false or heedlessly incorrect™

st peal or social i ‘howevar, be reccived under

this excoption to the hearsay rule,” whatewer the gmvizy of their possible

o, As admission by the deceasd declarant that he committed frand.

‘reseived because it amounts to ac acknowledgment of liability to repay the

Py frandulently obtained, cven though the criminal consequences would
alntost invariably be tppermost in his mind*

Provided the declaration is against pecuniary of proprictary interest, the
extent of the interest is apparently immaterizl, though if it is trifing it does.not
wecessarily provide apy motivation to tell the truth.® Appareatly it suffices that
the declaration is prima facte agatnst interest:5 it is not necessary 10 go 1o the

a‘;glaglgpvis%ﬁleluﬂ 1 Bing. N.C. 649 at 652, 131 E.R. 1267 at 1269; The Henry Coson
""(vu‘:)'nx CM. & R. 347, 149 E-R. 1114, Ses, also, Jantier v. Hume Pipe Co- L, 1950 3)

SA.
» (1853) ZEl &!L 933, 118 E.R. 1016,
Walr {1903) 2 Cb. 16¢ {C.A.), whese, receiving.
wm“s !H!ﬂrt in cvml:c‘”mallﬂﬁn mu’v:'m! L. pointed out (at ld!) Hun the. duxy 01
ety oo,
it o
,:,:}"“’"‘ ""&5“3‘3‘1",‘ i "“"‘,‘)w, e S e,

Case 134)
n cl &F.85, 3 E

W R Ot iy Lot v Elands Stoel Mils (Pty) L 1963 (2)S.4. 303 (W)
% ‘Bernard . Jeffesson, ‘Declarations Aglnsl Tnsecest’ (1944) 58 Horvard LR. 18t 19,
e i Tighor v, s approved by (be Coatt
ﬂfAmsulh. Cawanlv by lmum m.« [wul s F_& SI(CAatS 4
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extent of sowing that it could never be self-serving ™ Nor i
declunnl mmm ::: h;d say fnterest  the aetion in wmiﬁ';.'.‘} :Iercﬁ:nl;::h;
g the distinguishing feat
tndered” his being i guishing feature between declarations against
The underlying concept of purely merenary psychol
deciarant must have hed persona! knowledge. e oo :&“::‘S‘?:Almg
which the supposed guarantes of tuthfulness is lacking. Similarly, the theory
sequices that the declarant must have boen aware that the decleration is against
hls interest,* though this requirement has not always bezn insisted an.
declaration i against pscumury imterest if it admits a Habllity of the
wmm or repels a claim he would ofherwite have kad against snother,
&.g, tntrics in the books of a deensed creditor that a debt has been discharged %
o statement abandoning a claim for damages® or 2o acknowledgment that
‘moneys réctived are being held for the declarant’s employex" or partnee.® A
declaration is against proprictary interest where, for example, the desiarant
would isberit on anothersintestacy and his declaration upholds the validity of
will whepsuader 2 does not teke,® ar where the declaration predicates a lesser
il i property than the declerant appears to have,such as a vaement it e
‘holds as tenant or bailee rather than as owner.! (This is subject to the limitation
fhat » tenant’s assertions cannot be reseived to derogate from his isadlord's
title.%) In some of these cases it wifl be seen thet the question of the declarant’s
conscicdsness that e is speaking against interest is a highly theoretical one,
‘presuming, for example, his knowledg that possession is prima facic evidence of
owpesship; and i the fact that he is a tenant is implied from his assection that he
Ias paid his rent, this requizcment becomes even more remote since ke himsell
would o doubt regard his statemeat as highly self-serving. Logic would there-
fore require at least that if thece is evidence showing that he was not in flct
aware that the statement was against his interest, it should be excluded. Us
with some of The other exceptions o the hearsay rule even the proved Crstence
of a motive 10 X‘Mslfy goes only to the weight of the declaration snd does not
affest its admissibilit

T was said to be the test in Smirh . Blakey (1867) LR. 2 QB.
(ul}mofﬂu’wv Witham it Ward . H. . Pitt & Company [lDl)]ZK.B. lW(C_L)lllﬁ
S B, e Hearay e (1350 pp. 7i-3 pins ou ha the priea focs

Mmﬂwhdlkafoldcrlm!w
oo to the conszaty in 2, 1927 WL, 278 a1 281, ta cleasly incorrect.
seec. sdmmmuss AR RE Lk
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foquirement.
e ar v, Il(dt % Srien Dmmmcf%"' (i, .
= Highan v, Ridgiay (1 110,
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Tugrges Compary. 1961 (3) 8,4 631
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1
The fact thst fhe declaratic o i so that s\
seally made against the interest of the declerant’s esiate, s ot rend 1t
inadoissible! Sics the sestriction to pecunic 1y or proprictary intervsts i any
event limits this hearsay exception t prtrimomai rather thas personal interests.
Tho ntrest impugned by tre declarston need uot b  lgally enorecae
et n of & friendly

o share
heme has
e B e A Seteaton s s, mif.?y“iu‘};"a“;:
and diserving, is nadmisibles? but o doclcation whie faterest s
e et 10 ply to Tiher Favouratlo
aswrtions, ey
s made. In Swith v. e s tohis
recelpt of three huge or' s exciuded, since the possibilty -f this nuhnz i
responsible in the e their foss was held ta be to0 remote a contingency.?
o Lioyd v. Powell _ryn Steam Coat Co., Lid,? a man's rdission that he
was responsible for 4 Woman's pregnancy was rejected #S importing only &
future liability for maintenance of the child, though his interest might have been
~pgded a5 a presently exiiivg ons i€ the woman kad been maried and her
‘rasband b had a clim for dsmages for the uduliery:
A declaration agpmst interet i admisibe o prove m ody tho it w whwlns

o a Yighly selftrving, 1 Staars v, Grant™ a degsased purchpse of | bt
had noted the price & Was to pay on & copy of the diagram distritnited at the
auction sate where _ Jught, #nd this was held 10 render sdmissible his further
statement on the plan indicating the situation of 4 peoposed taarket, A tesant’s
‘Statement that he is such is admissible to prove furthec facts asserted, such a5
lh:]dmmy of the fandlord,”* and a confession by the deciarant that he partici-
in perpetrating a frand i received in 5o far as it proves X's
cump\my 05wl I Highart . Rilway™an enty i e bocksof o midwie

establish
the child’s date of Imth
Te appears from the Jatter case that the entire entry need not have been made
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and the onses where A% agent has acknowledged receiving.
wmey for hl! Pnlldpa.\ i obseore. E'“L? i 30Nty cases are s established. wmlm. or
= umx AG T L) TS e o I TS 19521 54 CAY 165,476,
. Attorney-Generad (1965) 1

“ﬂs(n)um.lum 16, 25ER.
. Uncle, Irason (811) 4 Taon B 1963 (35,303 W5

e et 1411 1
“(l‘ﬁf %%.’”3"1’.» o L e v, Wakam (1519 3 Ch.D. &5,

ten.

e e < g




A 1 . ey

00
at the same time, for the nidwife entered the debit for atteading delive:
1y some
five months before receiving and recordiog payment, and it
which rendered the whole admissible. twas the later ety

3.3. Dying :i‘clnm!lm.\'
The ..m.

under this exception to the hearsay rul
has been desesibed as ‘the most myxueul n ts theory and the most arhlkiry xxxi
its lumhmms 26 It may be formulated as permitting the reception, in criminat
cases whese the accused is charged with criminal responsibility for @ dmﬂl of
dectarations made by the deceased victim as to the circumstancas of his death,
proti wete madr ot & time when the declarant’s death was impending
and when b bad a seitled bopeless expectation of death, The regairements for
admissibility are a5 strictly appiied where the dying decteration is teadered by
the defence as where it is tendered by the prosecution.’

Asthe deJurast is in offect ths res! witaess, it must be shown that he would
have beer bad b been alive2® tendeced
musthe a melew one, not in the seqse of being a full description of the causes
or symptoms of the fatal injary or dnsme, but as representiog all he wished to
say. If incomplete, as in Waugkv. The King;® where while speaking the deciarant
5 into o coma from which be ever recovered, the pdnnl atement st be
excluded in foto. Tuis rba of the decl
given, as long as the court is satished that the meaning of the deccased 15 huv-x
accurately onveged

The uvs of such declaration is confined, typically, 10 chasges of murder o
culpable homicide—a resttiction which, though mavifestly illogical, s weil
mbhshnd # Tt is not enough that the death of the dectarant in fact resulted
“om the alleged act of the na:uscd. if the clserge is not based on the death. Thus

RV, a charge the fact ibat
e pationt B died in consequente of the drug did not render her dying
deckaration admissible, The requiement that the death charged be the death of
the declarant s cqually illogical, as fan be seen from the American case of
Wastberry v. State where & hushand and wife were shot by an inizuder at the
seane time. The accusot was charged with the mutdec of the husband only, and
accordingly the dyi

ok ek ek o e e
7 R.y. Murion (1B62) 3 F. 192, 176 v. d 3
»RY, nfm":.;»ﬁ) A P ST B E R W oS0y A 6. 0

.0
BRv. Bahﬂ‘("‘?(l,s.& 1 L‘tl:.!%ﬂlls.A 82 (ADD.) at 98. CL. Chandra-
skhergy RIS AC m(m.‘)nt’wsm AUER. 865
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(1217813 B R $12, s beep etablsed st st <,
g 5555 Wrg!nlsﬁkliﬂ)il%s‘s!lz;;ﬁlht ing declarations are inagmissibie i1
rases. See, aiso, Korsten, Capler enz.
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To be admissible, 2 dying declaration need not have becn spontanicous, It
fave been elicited by questions, even leading questions, (hozgh lhcs:u:hnn::?;
pomhh be recorded along with the answers® (and will in any event affect the

onad in the deceased’s conscious and
lmplluuons of his situation. The deck
said Baron Eyre in K. v. Drum arants mid,
“impressed with the awil kea ef -wmhlnu dissolution, acts umer a sanctio
B e e o o o o ST

epivlent to mmummmwmm e o

The declssant's awaseness of the retributions at hand in the afer life is therefore
2 precequisite. In R. v, Pike® the dying declarations of & 4-year-old child were
rejected us he could not have any such awaeness, but thosc of a 10.year-ald
were received in R. v, Perkins® upon proof that he believed he would go to hell
ifhe told & He and 1o heaven i€ he were truthful, Oddly cnough, the question of
whether the dectarent’s soheme of beliefs include the conception of sanctions in
an after-fife hos never been considered in South Africs, but the Australian
couts have excluded the dying declaration of & native of Papua and New Guinea
antho ground of bis b

of deaifi-bed veracity or falsehood.%

That the decarant was It exrers s morsradily proved than s sareoess
of that fact—his ‘settled hopeless expectation of death’® His espectation of
impending death may be inceated drgely by the words he wd of By the ek
that he was 50 told by his atlendante;® or it may be proved circumstantlally by
‘his demeanour® or his conduct such as the fact that he gave instroctions as to
his funeral® or took ieave of is family.3* ¢ it may be shown that the natute of
his m)xm:l or Hllness was such that he musz inevitably have had the reauired

3 Even the words used are not conclusive for the deceaseds Settlod
o |)31W 1905 T5. 119; . v. Borrordley (1505} 38 LIN, 311 Sce, too, R v. Huloi,

"(57“)1 ‘Leach 3378t 238, 168 E.R. 274 at 272. See, also, R, v, Weodcock, 1 Leach CC.500,

v p %, 1 Bouver, (9644 SA. 35 (0t 5.
(829) 3 Car. kl’ ’598, 111511_
XM)OC“ &' 19 v

Anthropology has amply ﬂﬂwmmld the feet that in most African &iibes, there s no
concapion o o anee i cormpondf i of Cltanity, bt i oncepton 1s
soidla heforma p i is Fa from anatogous (¢ M. Fories, ‘Some
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expectation of death hias been held not 10 be sulficiently os
11 bae 10 hope of recovery, 1 think I shall die'® of | 'fg;:e:e‘::ul:nr T
do tot think [ will sucoeed in getting well"©* Further, the courts have cecognized
\hut in certain African legusges expressions such as T am dead” or f have been
Killed do not bave thei Tieral meaniug butare vsed idomatizallyto ndicate o
fecling of funmc;s, unconsciousness or serious injury.9

Iﬁhet is any doubt as to the extent of the deceased declaras

condition, the declaration will be excluded—for zumplc.n}f!);w;‘;:f
dwanan that he mums !Ome Impe of Tecovery, how: faint.® But if after
declaration i ion of death peoed:

ot thereby tendored m:dnusme. provided death in fact emue::ca ﬁ:&;
Bow long after.? Ifin the required state of mind be reaffitms a previous declaces
tion made before he was in hepeless expectation of death, it must be clear that
}e remembered to adhere in articulo mortis 10 31! the dstalls of the prvious
dedlaration, whick should therefore be read over to him when he reaffirms (t8

3.4. Declarations es 1o pedigree

Where genealogionl oF pedigree matters are m issue, amd no merely relovant
10 the issus,® hearsay declarations by deceascd members of the fansly s to the
relationship in issue, made ante fitem it are admisitie 2 ‘exoeption to
the hearsay rule.

These declarations ace teceived as reflecting the family tradition as to its
history, so that n md ‘ot be shown that the declarant had personal knowledge
of he facts ass ut.ouly members of the family ate presumed to be
suliciently sm,\\amud i e Tamily teadition o be. quatifed 10 spsak 1o ¥,
and declarations made by friends or servants whatever their degroe of inltimacy
with the family cannot be seceived under this exception.t” The testinonial
qualification of the deceased declarant—which must be proved altvnde the
decluration itself, requires the declarant to have been legitimately related by

# R v. Mariha (1834) 1S NLR. 326,
&y, Nooti, 1532 LD, 50 N
»Eidooce 1 stablh s fck gl o v Moo 19D 561 at 363, and fudicial
Hascres, I ED) LY

nadvlll(ﬂmllcvxCC 6.

* There is 710 logic i.qlnﬂhﬂ bmnhmllmblvmdﬂmm v”nﬂif'l tsof
Ellﬂ (lm)ﬂ F—'Lit 537 103 ER, 450, 2 h!llily decarat "a pauper’s bitttt
l{r bmmwemed nllhkhg‘l!nllgehmnngvmhvmmh ml("zy
s, e e oo ronon,
mmzamb:kﬁﬁm'&n gt S o et S e
o ik
%%&{_;gmm (lﬂ,l;)) LR. lJ QE 818 (M) R is \imlﬁ‘ wll:\iw\'a"ﬂﬂl! lﬂllﬂN,
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biood,# or have beer the spowse of a person so related,® 10 eithe the

the person afleged to be related to the family, Relationship to both i
shown, ecasss I this could be establihed alunde decartian it oud

4 incest charge s e Seae alged the warmplanand o o

oo aceused's dlegitimate child. & declasation of the cumpm;::xd g
grandmother, whoss ificit intercourse with the accussdl had resulted in the bitth
of the complainant’s mother, was excluded an the grousd that she was aot
{egitimately connected with the accused, but the jndgment cannot be supported
35 she was clearly legitimately connected with the complainat, on the prinsiple
s mioeder mioak*t geen basiaord The deceased declarant as a member of his
own family may have spoken s to his own parentag, legitimacy, s asin
Do i Jenkins v Daies when Lord ‘Denman C.J. commeatec that

mm;xushnmyawa“mmmmgmuu.smm(mm

The identity of e declacant veed not be shown If the declaration has been
accepted by the family gencrally as representing its tradition, such as eatries in
family Bibles* or a pedigree displayed by the family in ita reception roam.® ftis
only if such general family acceptance is Jacking that the identity of she meker
must be established %

Pedigrec declarations are recsived on the theory that cvents affecting the
fuaily or s members woutd naturalty be the subjéct of discussion withi the
il n particular, the fime or place of biris, mirrage and deaths and the
Sdenty of Fan individual's
persomal history such as the e o ran nvny from home, committed a
murder.® or took up & partienlar occupation or residerce.tt Declarations on
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such matters are received, in the oftemequoted words of i
Whitelocke v. Baker, 5 of Lord Bidon L. in
“the !Ilmll‘ dusmm of a party, who st know \h: truth; lml wM Spesia ﬂﬂvn Ih:
fali !hnﬂ of khe tuth',
1f, therefore, the declurations were made dt & time when a controvers; (itﬂ h
1ot nevessarily actual litigation™) as to the very point® had aris " is, p“gxl
et motam, they il be exclud. Thets s no fis disqualilying the decaration
avea f it vas made for the purpose of avoiding o coniroversy which it was
foreseen might ariss ia the future, but which had a0t yef caused dispute=
‘though this circumstanve may impair the weight to be given to the declaration

3.5, Declarations as to public or general rights
s ion to the hearsay rule ati jidence to be given of deslarations
by 10 establ

mattets of public or general interest. “Interest' here is used ot in the sense of
gratifying curiosity or desire for information, but sefers to mstters ‘in which &
class of the community (hus] a pecaniary intaest, or some interest by whioh
their legel rights and abilities are affected
‘Brivate or ndividual rights cannot be esalishe n s fashion, even though
5 qumber of individuals may have similar rights. The pressnoe of a cluster of
private rights does not moke the issue one of genersi interest~it is not i mere
mattes of degree or quantity, but of the nature of the right.® Thus the question
| whether, in a particular distric, it was the sheriff or the local ‘thority which
casrying out a death sentence was held to be a matter of pucely
private rights in R. v. Anfrobus,® though in Rogers v. Wood,™ in contrast, the ) s
Saolntment of jurisdiction as betwecn the ity of Chester and the cousty of H
Chestar was toeated £3 @ matter of general cights. On the other hand, though the %
issue may be a private one, it may cofncide with questions of public right. For f
example, in Tharmas v. Jenkins™ evidence ot v, “tation as declared by deceased (
‘was received once it had been shown that the boundaries of a farm .
coincided with the boundaries of the hamiel o which i€ fell, ¢ " the same wovld B £
i
¢

presumably apply if the private rights derived from ¢~ wers u.pendent upon the
existence of public rights

"’\ 13 Vea. i 510!{51 33 E.R. 385 ut 386.
e Yokl emase (AT 4 Corp. 402 T E.kl)!.ﬂulamﬁtmr(lkﬂﬂ

rkeley
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Naturally, evidence under this heading is equally admissible whether it
;ﬁ‘,;s :E[l)l:lauan asto I:xz existence of a public right, ot as to the nomexistence

‘The reason advanced for the admissibility of such declarati
ot taion sl et e cntran o s, b i
of genesal concern, are likely to be discussed by and thercfore known to those
aifected, so that contradiction could be expected from others with conflicting
intecests.™ It follows that oply the declarations of persoas with persona) know-
ledge of the reputation prevailing in :he comnmmty are admissible. 1o the
case of publ.lc nghls‘ such g5 whether rtoad on private land is a
public. highway,’® any mesiber of the sublic wod be competent,™ although
ualess the eciurant had had. som conmection with the rights or their user his
assertion would be of litle weight. In the case of rights of a more sestricted kind,
which are onfined to members of & Particular commuuity.® only members of
that commuaity are considered competent The fact that the declarant was
personally interested in the rights does sot disqualify bis declaratians® IF,
however, the declarations were wade posy Aem movam, the possibility of
mistepresentation is thought to become too immediate and the dectarations will
be excluded.®

of tthough i
of their statements, need not be shawn directly. o eweiede v ot ranhed of
Broxtoweh it was implied from the nature of the position held by them. The
desision of Gane 1. fa Puchs and Downing v. Purt E/r'ndztlz dhnicpaiiy
thout proof of even thy
however, 1 be an unwarranted extension.

“The requirements s fo competent knowiedge of the declarart do tiot mean
that the declaration is admissible in 50 far as it efers ta facts within his personal
knowledge.® Tn so far & anyihing other thas reputation i asserted, h declaca-
tion is pro fanto inaduissible. Hearsay evidence of particufar fici is therefore
excluded even though inferences as to xights may be drawn from those facts, The
‘physicel features of fand, e.g, the focation or condition of houses or sircefs, ihe
exisience of a road ot acts of user® have boen heid to be particular facts. The

- Dt v Portr (1831 Car .8, 81 T3 £ 5
¥. Inhabi Jondshive (1855 4 Ei, & B, 35 at 342, 119 KR, 196 3 198;
quw S Do (40Nl K E 3wl HEER My,
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i ) 8t 355,

Al 5 D Ta v, Lydenburg Municipalis, 1909 7.5, 527.
St Bt B 3 Sl argms sl 9 ER. 1353 oF 1357,

"Ma:!l)v ‘Davles (1822) 11 Price 162, 14

f fis moia e s s thas applying to pedigres doclons
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evidence must relate only o the legal quality or attributes of
to thelr character as being the subject or the exereise B[p\»bllc‘:;hn?c: g
sy striking example is Mercer v. Dennc®® where it was to Ssablish

rom time immemorial the inhabitants of a district had ad 4 customazy
,-.g:.z o dry thle hingonets 0 & bank beween the so s+ conte Depositions
tnken during the seventecath century, from which it appeared that fhe bank had
at thas period been covered by the tides, were held to be inadmiseible as relating
oy to partcular facts, for they did not go direstly to establish ot disprove the
custosn but merely to negative it by way of inference.

fon o a declarstion a5 ta publi or general ights by proof of

user 35 necessary for the admissibilty of the declasation” Evidence of user
would of course strengther: the reputation evidence—which ks been said to be
of ittle weight®~ but may not be shown by the dectaration itself, as this would
amount fo the asszition of particular facts.

3.6, Post-testamentary declarations by testators as fo thelr wills

1o Sugdensv. Lord St. Leonards™ the Court of Appeal oreated g new exeption
to the rule against hearsay, on the grounds that the declarant had peculiar means
of knowledge and is usually without motive to lie.% This exception permits the
teception of evidence of a testator's post-tesiamentary declarations &s fo the
contents of his will, in praof of its contents, Though Sugden’s case was doubted
obiter in the Housc of Lotds, it has continued to be foliowed in the Court of
Appeal,® but ts principle hes not been extended fa Bngland 1o adumita testator’s
declarations where the jssue i5 2ot the contents of a fost will, but whather the
testator in Fact made a wilt at all or in particular terms.?

Tn South Africa, no case so far appears to have turned on proof of the contents
of a lost will by the testator’s asertions, but the exsention of wills hss boen fa
st in Several casss. Tn Brovk v. Brink such declarations by the festator were

miited to but in Dukads v.

By the deceased that she had not made 2 will was said to be insdmixsible as
‘hearsay. Dukada's case cannot be resonciled with Kunz v. Swart, where the
Appelhm Division admitt.4 without guestion a large volume of evidence as to

the deceased’s assersions in arder 1 determine whetber ot not he had exesuted
the will which was aliesss to be a forgery. Accordingly, Dukade was not
fllosed by the Rbasan Court in &, v. Foreman (1) where fhe testaror's

1180512 Ch, SIBC..
o e Bumet G ) 1 CM. & 919 2193, 167 ER. 1358 ¢ 135 Duowasen .
u ilgn (1850) 15 Q8. 491 o 909, 117 ER. 657 at
ngte.
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declarations Were seceived.in order to establish which of two i

infactexecuted a5 ¢ il I tsv, Fuvnsr's cace w £wo lastruments he bed
Fx porte Curris and May NN.O,% wheee Lot 3. tndionsin sk i
uot have a:mnt\ed hearsay declarations by the testatrix as to wh%?:}m‘:g

er will.
‘Both Kunz v. Swart asd R, v. Foreman tuay be distinguist

case of R, v. Basson, though Ogihvie Thormpson 1. i"mh:;';,m oot
and purported to foliow it. Basson's case was concemned with whether the
testatsix had executed a particular will or whether it bad been forged by the
accused; the testatrix’s setements after the date of fhe disputed wil, referring
1o an earlier will proved to be genuine, were received as evidencing her lack of
intention to rovoke the earlier wil, and this decision may therefore be regarded
as an illustration of the admissibility of declarations of mental condition
received to prove past state of mind.! But it is not clear whether the Court
considered ber state of mind to be independently relevant, and i not, apd that
state—he belief that she kad not revoked—was employed merely as suporting
an inforence a8 to the facts on which that belief was based, then Basson's cose s
indistinguishable in principle from those where this exception to the hearsay
rule is properly brought into play.

4. Pablic Dociments

At common law, public documents are evidence of the truth of their contents
provided they were made in pursuance of a public daty by a public nfficial after
inquiry into the mateers stated. It need not e shown that the maker of the
document is dead or otherwise unavailable, the evidence being ceceived on
grounds of convemience rather than necessity.? Nor is its adnissibility effected
by the possibility that the official had an interest in the matters recorded—2
consideration whick affects oaly the weiglt to be given to the evidence.*

The subjective operation of the duty on the rind of the maker of the docment
35 said to afford the circumstantial guarantec of its trustsorthit Tt Fovlows
that foreign documents are equally admissible, provided the existence in. the
fosel try of i i d it is proved
that the document is in the form required by the law of thal country and is
‘properly authenticated.t

‘Public documents are those made under common-law of statutory authority,
expross o implied? original or delegated.f Thus a magistrate’s reasons for
judgment? and official births and marriage registers' have been held to be public
documents, but South Africun baptismal registers do not qualify, however

1965 (2) SA. 184 (SR,

#1855 (33 S.A- 697 (C) at 701,

M e

= T e Society v, Biher n/berf,‘ﬂ’m; $2C). 2nd Fin. 641 at 668-9, BE.R. (561 at 1573,

1Dl e Koy (859 fu?p, o 451 QUL w o4 0. B prtc P, 812 GED.
BiTRY (943 T.0.D,, 474; Pedegal v. Pedreznl, 1958 (£} S.A. 436 SR).

¥ &ov. De Villzrs, 1546 A0, 43 at 500; Hssim v. Nalk, 1952 () S.A. 331 (4D at 3401
Meycer v, Demne [1905) 2 Ch, $36 (CA)

. $38 (CA) s 56
Sviay. Toecs (4013 App Cas 623 GHL) 1 548,

2 R.v, Makolomisg, X 371 N 5

+ These 378 1 additin naw governil by statute; sec, 423 of the Bicths, Mardoges 319
‘Deaths Registration Act, No. 81 of 1963, and see below. p.4h. 109
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reliably maintained,? sinee in this country there is no fegal du 6
Even if made under autharity of hw,%nwcver, a d«;‘:lumz:l{ Py c.d;:x,:hc
document for the purpeses of this exception to the dearsay rule, wnless it is
compiled for the purpose of affording members of the public a right of gccess
1o it Because of this cequirement, 2 pofice ocvprrence book fendsred to prove
the fict of an asrest and the rature of the report made by the arresting officer
was rejectéd in Lenders v, R.}* and in Northern Mounted Riffes v. O'Collaghan®®
& regimental muskenry register was exeluded as having been kept purely for the
domestic regulation of the corps. For the same reason a prssport and post
office vecords of the delivery of telegrams  have been etd not to be public
documents. 5t foliows that confidentis) official documents cowdd never be
admittcd under this heading, irtespective of any claim of Stats pnvd=g= ..
Official documents made for a temporary purposs and not inteaded 1o be
incorporated in a permanent public register are likewise excluded.® Finally,
public documents must be produced from praper custody, ic. from the custody
of the officiat properly having control of them. Court records must be put in
by tae clerk of 2 magistrate's court or the registrar of  superior court, as the
case may be® not, for cxample, by & court interpreter On this principle,
ancient maps in the possession of public Hibraries were held not be be publio
docusments in Attorney-General v. Horner (No. 2)2
“The offcer who made the documents must be shows to have had & public
duty both 1o inquire into the matters stated and 1o record them. If his duty was
‘merely to secord Information given to him with no obligation ta satisfy kimseil
persaplly as 1o the facts, fhe document is inadmissible. For this reason, it was
held in R. v. De Villlers™ that a motor-cat registration certificate could not be
xcemved 1o prove the engine and chassis numbers of the vehicle in question,
e the licensing officials were under 10 duty to sscertzin that they were
corru:lly informed when ng,mem\g the mumber. The extent af the duty of in-

1o follow Doe d. France v. Anmw:,“ butin that case: m mzker of the document.

+ Dae d, France V. Androws (1850) 13 OB, 756 at 759, 117 ER- 644 at 645
ey, Mlyabill lqllEDL.uLArmdwl el cgister may ol b sl
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Wepener, 1950 (1) P.H,, . 73 (G-W.) w8,
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b5
o m%:‘v{, Fyeecla (1800} 5 App. O 623 (H.L.) at 649; Hepne v. Fischel and Company
913 . 190, N .
U TV b, 1346 DL 2. Delegtin is permsitted by se 263(2) of the Crimlasl
muﬂmm s  Ngow v. &, 19} EDL. 162.
2 11913] Ch, no(c,auu st of
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ol o personai knowledge of the matters recorded, Abseace
Kowledgs wes beld (o bea ftal batto adrisibtiy i Do . Fommmr F o
On the other hand, it appears From Ilrrt'St\n”tr}'4 that in England it is sllfﬁ:‘:nt
if the officer way satisfy himself by making inguiries from others, and the
tikeliboad of his error, presumably bused on the probabilities as to how fur i
the cireumstances the inquities are likely to have been pursued, may mean that
dtﬂuzﬂlpmns of the document may differ in weight. On the face ofit, De Villiers
is more in accord with Bray than with Andrews and Srolfery, but the Appellate
Division decision may have turned oa {ke peculiar consideration that the
Yicensing officers in fact sever did make inquiry, and in the absence of such.
shiawing the Cotet might el have been preparcd to assume, with Adrews and
Slollery, that reasonabiy sufficient investigations had been undertaken.
any even, the document s only admisible to evidence those matters

which there was’aduty
not covered by the duty, it must be

35 not apparently @ requircment that the maker of the dogument base been
a public official, 8 lotg a5 b was carrylag out & public duty imposed by faw2

exoeption o the essay vl setions 261 and 263() of iz Ciyinal mm\m

Act, 1955, rovides
thatthe oriinalof an omc.al docament may odly be pmdllrxd in coun  upon
the order of the . The provision for such

i that ora} evids f the ﬂnglnulregsu:r s cm:lmu

Is inadmissible.

8. Statutory Excegtions to the Hearsqy Rule
Many statutes provide thet documents propored in conpection with their
administration shall be admissible as prima facie proof of their contents. In
‘some of these cascs the documests might In &ny event be admissible at common
i as public doouments e, irth, marciage and ﬂ:l(h certificates received.
3 42(3) of the Births, isiation Act, 19632
In other cases the general provisions of the Cnmlmll Procedure Act, 1955,
watld probably cover the circomstances specially provided far under partizulir
Acts, 0 that, for example, section 11(5) of the Maintenance Act, 1963,% adls
little to the field already fuctuded under section 249 of the Crimioaf Procedure.
At A simgle and comprohensive code mmllaung the whole field v
HEDED A D3 IRER. 126
by nym(%i)ua SE T LR, 6 fure Sy [19261Ch. 284 (C-A)
i o H Mk v, kley 01538)

i Richardsor v, Mellish (lu‘) 2 Bﬂli 229
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documents would bring desirable unifocmity, tnd would chviate tue it
! b ] e necessity
for frequent repetition of the statutosy Farmuia that the
e s o contents of a doctment
The effect of this formula was discussed by the Appellate Division in R v,

‘held, overruling R, v. G

Chizah . v. Gill;
i the document do ot become valucless as so0n 25 <
e document o sa 25 so0n 25 challenged. Rather, the
‘aud whether he is so convinced depends on the ature of the evidence refuting
o on thougic aot the anly ones,
would be Whether the maker of the document & personat knowledge of the
matters tecorded or whether he acted on inquiry, *:d fiom whom he inguired,
IF the refinbitsy of the document is loft in doub, 1 prima facie proof sweated
by statute remains undisturbed. Au exemple of a -uss where the court was
persuaded not 10 ely upon the documest is Langens - R, where 8 matriago
certfcate was tendered i proof of the tusband's plac: of bicth. The certificate
icted in this respect by b pcrents, whish 25 original
vidence was obviously stronger tha the dovble kearsay of the certificute, a
etz record of the husband's heving recounted to the regitering officer what he
$imsel had been told as to his place of bisth.

51 Barkers' bocks

The admissibility as evidence of the masters recorded in the books of a bank,
where the bank is not a party to the praceedings, is provided for by section 264
ofthe Criminal Procedure Act. Such books need be identified anly hy an affidavit
hy an officer of the bank, Section 2631 allaws copies or extaacts of the entries
i the bonks to be reccived, again verified ouly by 8ffidavit. Ten days’ totice
st be given to his opponcnt by the party intending to put in such copies or
extracts, fu enable the opponent to {uspect the originals (i necessary. obtaining
% court order compelting a reluctant bank an three days' notice to make the
ariginals available for this purpose™). The court may, however, on application
of a party refuse to receive the copies’ and disect the production of the
originals.®

“The provisions, constituting an infoad upon the ordinery principles of ibe law

‘an officer of the bank, who must state fhat he personafly examtined
the books, and that the ten days’ notice required by section 265(1) was in fact
iven & i i

s s
of the hank documents, but shouid the document have becs. received without it,
will resalt in the conviction being set aside on appeal®

1960 (1) 5.4 438 (AD) 11 4823, _
L, 43 SA. 195 (C) poee #1600 (2 PH. .22 (1)
= See. 267 of the Coirinal Procedure Ast, 1355.

 Sec. 2652). 5. 2658,

* Sex, 266.

8 Graih v. Mouton N.0,. 1958 (1) S-A. 453 (T) at 465-6; 5. ¢ Smit, 1966 (1) S-A. 638 {0).
e Tl

2 R. v. Picterse, 1950 (4) R ¥, 3 - .

© Gribb v. Maulautl,fi‘, 95k (1) SA. 463 (T); & v. Bhool, 1980 (9S4 BIS(D.
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5.2. Documents of companies, organtaations and associations

Various provisions of the Companies Act* tender documents directed %
prepated by that Act prima. facie evidence of theic mmmu-kh:e:gu: ?r
members, the minutes of company meetiogs.* and o Forth. < In applying these
‘provisions it is merely a question of the wording of each whether the document
is evidence against all persans or only against  limited class of persons.

The steict construction which the courts have given to the bavkers' books
pravisians of tie Crimisal Procedure Act has unfortunately not been. equally
insisted on as regands the most far-reaching of the statitory exceptions 1o the
hearsay rule, those contained in sections 263is and 26ifer of the Criminat
Procedure Act, seotion 13(4) of the “uppression of Communism Act® and
sestion 2(3) af the Terrorist Ack® Tue scope of all these sections is markedly
similar, und, broadly, they provide that documents purporting to be made o
issued by an organization or association {or copies or extracts thereof) are
sdmissible as evidence of the truth of their contents. From ag evidentiary view
the provisions may be classifed into three typos:

{@) Where @ basis for the reception of the document must first bo Jaid by
introductory evidence, ¢.g. that the document was found in certain presmises or
in thie custody of certain persons,™ of js certificd by the Secretary for Foreign
Affairy as being of foreign origin* In these cases, unless he Stamtory pro-
conditions are first established, the document remains mere inadmissible
hearsay®

(&) Whers the dorument is only admissible as proof of its contents if certaia
types of allegation are made in the charge, e.g. where ihe acor 1 is charged
with being an office hearer or actiye supporter of u particular organization,
Whether such aljegations are made is a question of interpretation of the indiot-
ment, but ia . v. Naidoo™ Harcourt 1, dealivg with the meaniug of the phrase

contrast fo the cases on the bankers’ books provisions, rejected the submission
that heing in derogation of the coman faw, the statute should he restrictively
intecpeted

() Where the dooumen is sdmissible o its mere production, provided it
‘purparts to emanate from a particulac organization.” All that is necessary here
s that the document be exhivised to the court for its iaspection, fo determine
whether or not it dots, on its face, identify itself ws admissible. An example s
S.v. Matsiepe,® where the fact that & document was headed ‘Constitution of

xg;l;a&ﬁ ouiszs. "m examples are secs. 97, 152 and 128,
SRl e aer, 1967 QS 89110, o gy cr 1067
A b L1830, F Act No. 44 of 1950; sc. 263y of the Cate; 50 Z3Ka) nd ()

0. X
g 5.
e oL AN S5 13 00; 5. Noldoo, 1966 () 5A. 519 (3522
s rism Act.
g X B 3
SR g ke
in B di , in (1 LS X
i B e o S0y so. So3b(i e and () f the Codes s 2030 of
, 83 of 1567, " s
O (A1) st 712 See, o, the Jufgment of the lowee urt, oparted in
1962 (1) P.H., H. 40{T).
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5.3, Docuriwiits uf companes, organizations and associations
Various provisions of the Companies Act render documents

prepazed by that Act prima. facie evidenos of their munvs—m:ﬁ: oo

‘memmbers,* the minules of company meelings,  and so forth 4 1n applyiag these

provisions i Is serely & Question of the wording of each whether the documeat

Tnssted on as regards the most fa-reaching of the tatutory exceptions 1o the
earsay rule, thoso contzined in sections 263bis and 263ter of the Criminst
Procedare Act, sectics 12(4) of the Suppression of Commusism Act¥ and
section %) of the Ter isni Act The scape of all thess sections is markedly
simifar, and, broadly, 1aey provide that documents purporting to be made or
issued by an oiganization or assaciation (or copies or extracts thereof) are
admusnblc s evidence of the truth of thelz contents. From an evidentiacy vies
e provisions may bz classified into three

(a) “Thc:e a basis for the reception of the document must first be lsid b
iintroductory evidence, ¢ that the document was found in ce
in the custody of Cortain persons 3 or 15 erifed by the Secctary ot Foreign
Affairs as being of foreign origin® In these cases, unltss the statutory pre-
~ontitions are first csablished, the dogument remaing mere inadmisible

®) Whera tho document 15 only admissible &S proof of its contents if certain
types of allsgation are made in the chasge .g. where the accused is charged
with buing an office bearer or active supposter of a particular organization.
‘Whether such allegations are made is & qllmlnn of interpretation of the indiot-
ment, bt in 5. v. Naidoo™ Harcourt X, deating i mc meaniug of the phiase
“sctive supporter”, refused to interpret such proy arrowly, 8nd in manifest
contrast to the cases on the bankers’ books pr pmvtsmns. Tejected the submission
that befng in derogation of she common law, the statute should he restrictively
interprete
() Where he document is sdmissible on its mere production, provided it
purjotts to emanate from a pesticular organization 7 Al that is nesessary here
is that the document be exhibited to the court for it inspection, to determine
whather of not it Joes, ot its face, identify itself as admissible. An example is
S. v. Matslepe where the fact that 3 document was headed ‘Canstitution of

. oy
adn Rggeores. e camples e s 97, 52 ad 168,
H perher, 1957 (3 SA. 883
S e Sk, 1997 0) S0 53 "Rt Mo, 83 or 1967,
e l2(4)(n}nnd 30 of Act No. 46 af 1950, 26 26t of the Gode; s 203 and )
of Act Mo, 83

4
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o g(":(c)MAl: L i v @ of e ot s 200 o
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9%1 @) S.Ag-ém (AJ)} at 722 See, akso, the jigment of the lower coust, ~eported in
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the AN.C." was held by the Appellase Division ta

Lot A oo proof without more of the
Same of the provisions here discussed make document evide

sosused where it bears & name ‘corresponding’ to that of tha aeus lg.wm o

provisions should, it is submitcd, be regarded ue un ample. of categar (g)

wbave, where & condifion precedent fsr admissibility must be umﬁnd, Gt to

2 it the document is admissinl on ity meze production. vesponding’
i s bose held not t requlrs dency but s s:mﬂu:y‘ct;uugh i
sponding’ does nas ~tem 1o sugg®st & loose approniiration sud n the Aliksans
veaton ‘ooreenstem is even lss eqvivoal. Newrthe v, Sethlodi®
“Sehlod” was held
“Mothaping'-
R shuuld ‘be noted that documents acmitted under these v ctions may not be
used i proof of anything “wove than (he purpose authorized, ' exantole, under
section 263bis(1)(e) of the Code, Where a documer appears ta rolloot the
roseedings of a meeting, it may be used to peove i : holding of sud tite pro-
ceedings at the alleged o-¢eting, but not that the everts reported to that smeeting.
ook place.®

& Evidence in Prior Proceedings

The record of evidence piven at endlier proceedings may be nsed, like any
olhes previous statement proved o hawe been made hy a witness, for the
purposes of examining him to credibility S Morover, that record cantat as 4
peneral nl.le be tendered to pmv= the facts then deposed to, and it is hearsay
evidence dered fc se. This appiies even if the earlier staterment
was on 0ab. and |nesp=l-nve "5t he wators of the prior proceedings ~irials
Defis domestie® of foreig®® courts, inquests, preparatory examinations,”
mmlv:rcy lnqumes‘e or meetings o[mdhom » Aecnrdmgly. waless the record.

nnd acithe: the reading: ouit of the record™ nor the consent of the defance™ cures
the def:

lf the gerron who was & witness at the former proceedings js a party to the
present proceedings, his previous tesiimony is o missible against him as an

i of Act No. 83 of 1957,
“ fﬁﬁ?gﬁ? apd. (5 o the Code; e 260 of AL o Bl Uy,

S Gg ’%PSA 818 (O a3,

uex-x Piilcack, I 162.DL37] Bu!lﬁl
tion,  Phocitlx GﬂllfMl ving Co.y Lty 1994 AD, 297
i ity o ln#mm‘!’l o i v o, 16 . L 3.5, 153 &}

LA lvmuf‘”)' g‘:cm'" Inre 1938 C.R.D. 247,
; . 100, inion,
mberger (1871} 1 154 . v, Nasaa, .ssst“umu)) I was
5 '"'Sm) i".;&wmmmm e gz actlory
’-ﬁnl’ni ‘admisslon, il uuef-ﬂs m
i o, 10 mw‘ o “:Z‘n"&‘«f
t Act, No.
vmmmhym s(a)nnhuammﬁwm.m; »?‘.‘2'“ R
5 ] fort (2 A‘h A/tsu Lid,, 1928 WLD, 203.
v Min, 1933

)P, 27
ren G, 2663 R. v. Koki (1891) 12 NAR, 348; R, . Kweajs,
54 ""'ffe"v”}mﬁfl, ot (5 P . 350 O
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admission, as an excepfion to the henssay ride.™ The evidence of other witn
2 that procecding must, to be. sdmissibi oot
o aious mdmnmgns. le, be shown to falt into the category of
Where the previous evidence was given at an ingui

Aot 18364 o the, Companles Act, 1926 it is expr ““";in'v".faéi‘ sxon“;m .
smmm. that the evidence 50 given will be admision ag agalnst the witnzss who
ave 6% Ho necd not b give notice thak it s to bo so used.” It was neceisary
0 legisate partionlarly for Theso cases, since at common Jaw to bs wsed 85 an
admission the statement would have to be shown to have beea freely and
“ountarity mads, which might not have been satsfed whero it was made Gnder
statatory compuision and with 1 tight to claim the privilege against self-
nerimination.* For this reason the inquiry provisions are siciolly construed,
and any irregulasity in the conduct of the meeting wiil vitiate the admissibility
of the EVMH\O& taken™ It shm:_ld e noted “ﬂ( I.Nw!lgh the voluntariness #spect.

of is provided

to the ardinary rules of evidenca such as the pnnclp!e of relevanse,® opinian
evidenee,® and of vicarious admissions. The evidenos given by the insolvent
otid rerofore e sdmisable sot only againe kim but el galis those in
privity with him who are bound by his acis, such 85 a creditor who is alleged to
D e a i relrants ram i nsolventis Wher the ssdepee 1
the inquiry was given by oficers of a compaby, siace it has been hild chat hey
do not in 50 doing make admisions binding an the company, hei cyidence
caanot be received in an action agains! the company.®

™ R. v, Carson. 1916 AD, 413,
® Naik v, Pillay's Trus‘ee, 1923 AD. 471 st 476; Maels's Esiote v, Vermooten,
S K. Roioun an Pather 1047 ) SA- 581 (308 89452 - Dk, jiiess
" vicarious adgis<ions, see P 068 125
MAct of 1936, see, 65,
2t Vo, 46 of 1928, e T3, 1560, 160,
“ Se& E:lwrnlb'v on these ions, R. v. Jaspan, 1940 AD. 9. Yorkshive snsurance
SauAE/ hlra, L(d Am W.LD, m Il. Lvun :mdl‘nIhEr. I‘)41 (2)
S A_ !8 R v. 966 S.A.

a0 S Sbnmm\' X o o e, !
. it o gt e ot e ity eston whether B s ]

ftosue: R, v. Feator, 1928 TiF
ek @54 BHAD)

Ry, ’ﬂ.\' 40 AD. 3 st 1. Sbﬁm)w hwwv;r LV. Mﬂ’ﬂﬂ. 1956
IDEIR v. Cargon, Ty n} wuh:ﬂﬂa V.Ml’"t.
(1) 5.A, 851 It ince been stznsory campulsion would not ps
o g Sobar R, Moo, ks S e B (R, e postian regaa
mnf&swﬂl ls st \nwlenr- See be "5!-1 -5
(3 A al 251, Set, &, B, v Patken, 1933 TRD. 1t
J”R Kllr “%‘L Ry \l;ﬂg’lA]?u?D 472,
i i ¥
by 44 Illa:;mﬂ((l;;)l;NLR. % e Ten. an
00, k¥ Pl Srwnte, 1923 £, ;zi e Vi der e . o, 5% GPD.
uknaﬁmi.Wrmd'Bm. I, 246, The atterws: X
Eato b, ll;fi., TR CED, Bran ”_mm Do e . De A GO o vt
s ot 16 Saviemparss
e e o R
of the wb!eq\mll ;Illulll’nl shou S Aie N.On mgz

Rpresen o
N‘m“ﬂ\ll nf the state frd, howeves,
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To the aforegoivg principles there are several exceptions.
st the s Tagerate, v presklod b s prepmemia ee et of &
sitsation where the record at the preparatory examingtion tmay constitute
evidonce at the trial8 There o & commondaw excsption which allows the

evidence given al previous proceedings to be received provided 1t s esiablished,
o tae Eormmulation given In Zensvelt wid i, £1d. 4 Sl Swifh, 208 oy
pocesdings are botweci the same parties of their privies, ) the ismes involved
ace the same or substantiefly the same in both procecdings, (c) the party against
whom the deposiions ar tendered had a full opportunty o weosvesumining

ion was being

insane, kept out of the way by the opposm party, o top 1l fo teavel. An
wecomplion of the aecased can apparently nof be regarded as being
with him,® but in any evest the evidence at the acvamplice’s trial would et
normally have been subjest to cross-examination by the criminal wnless
a co-aecused at that tri

These four commondaw requirements are restated in section 243() of the
Crintinal Procedure Act, whereunder, on cortesponding conditions, the evidence
given at & former criminal trial is admissible at a later triaf against the sate
aocused on the same charge.

Tho admissibility of, depositions taken at the preparatory examigation is
provided for by section 243(1) and (3). Both subsections require swora evidence
that the deposition fendered it an acourate transeript of the evidence and that
e accused persopally or through his representative had a full opportuity of
cross-examining the witness® In acdiion, of course, the deposition must
ssml‘y the ordmlry rules of evidence as o relevancy, opinion evidence, and so
forth.” Where these conditions are satisfied, and the deponest is proved to be

1Sec, 189.0f the Critsinal Procedure Act. fasmislostasoadumrbmior prdlile
“mowl_n (PN
¥ R, Sondhloan (1884) 4 BD.C. 270; Vin Whe'. R (1925) 45 N, R 271
CEDIST K v. A 143 0.0 273; R. 3, Berade, 1946 6. W15

14
By @At

Fﬂ! ‘the comman-aw postilon, see R, ¥, Odendal{ {{§75} 5 Buch. 172.
it ﬁmmms‘{(??” Pl App, Gas. 58¢ R, v, Margendal, 1999 G.2.D. 453, OF. K.¥.

G ‘2) L‘A.l{"d‘) v. John Swift, Lid., I9WWL,D Hi.wmmmspnwwuhﬂ

(ommm:nn sportunity where he ‘could have rade 3 spec
though this would ad: ity hata been \m\nuﬂ itis -r.u‘)!e Im‘Jﬂ lul Iha\llll bz
%‘M in mgﬂ;’ g the éljlﬂh!‘hl m’ Sl!wh o mdlm\lln 0 W In )‘ru\

Borald. Jnnes althong

of shart notice. oa'\be ‘pregaratory examination, fn D’ﬂulmm « mpm-m mmi

il hﬂﬂ xnm:mn

. v, Forting,
VR, N,

Cross-examine.
mm dld notappeat at
ervd s oo

ulid | ulﬁa ieot Oppar-
";3‘.‘": ‘1‘9"5%‘?5 G m A i ks o Sl LW ?.;é’:i
it decls
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vt o coungel St o8,
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the ori
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dead, incaanke of westifying ™ too il to attend® or ;

fy the scvused, under sabsection (1) the court hus no prsn ?nﬁreﬂgl:r‘::;?h:l
admissibility of the depusition, which must be reccived. If ihe witness cammot
be found after diligent search or cannot be compelled to attend the tright
subsection (3) gives th court & disctetion, even though the conditions mentiond
ate fulflld, - reject or aceep the deposition. Apast from the pre-condifions,
there s no overlep beiween subsection (1) and subsection (3% d

'Under subsection (1) of section 243, as the Appeitate Division has warned,»
he acenlssion of depositions even of vital witmesses may prejudice the accuséd
agd the couet has no discretion to prevent this. It hus, therefore, & duty to
‘mitigate the passibility of prejudice by warning the triers of fact as to the weight
of the dz‘pﬂxiﬁor: ﬂ.f the absent witaess, and they should be helped to realize the
denger of convicfing merely on the record. The danger increases in direct
proportion to the significance in the case of the withess's evidence and its
Sredibility, and the warning should b particularly stressed in those Situations,
such ns those involving the evidence of accomplices or of the complainant in a
sexual charge, where a cautionary rule of corroboration appties.*”

‘Where the court is given a discretion under section 243(3), in respect of the
seception of the deposition, an appeal court cannot intetfere with its exercise.?®
The factors which should influence the judicial exercise of that disccetion were
sunmarized by De Waal L in R, v. Sioifz™ in a passage vequent'y approved in
subsequent judgments

“This disceation T know should bo exciised guardediy. The court should look at the
maturo of the evidenca sought to be put in. IF, for instance, i conflicts with other evidence
i the case, i from cross-cxamination the evidence as recorded would seem 1o leave &
doubt, oad generally where from the nature of the evidence uch would depend on the
caedibility o the wilness, <o that aJury should have e opporuniy of jutein ot ther.
“witoess, -

siow in aomitling he evidence under the section.”

A Fucther factor which weighed with the Court i Siofty’s case (which was &
charge of theft) in admitting the deposition was the fact that jts contents—to
the effect that the complainaat’s shop had been broken into and robbed—-couid
‘Tbardiy be denied and at the same time did not in itseff implicate the accused.

“The fact that without the degosition the State case roust Tail 35 pot a reltvant
factor in the exercise of the courU's discretion.? It seems that if the deponent was
i fact crossexamined at the prepatatory cxamination this muy be taken into

Motz v. B 1923 AD, 835,
R S, 02 AD. 110 at 117; R, . Gollah, 1948 EDL, 310,

v Mivana 199 TP, 1291 R. Y. Siofals, 198 ©) S.A. 85 (C1

R Ve s, 1950 A D 2903 R, Stale, 1928 WeL.D. 58

ng e PSS S a1

V. Kaw : )0t 142

e et e () SA. 135 (A at 144, See, alo, 5. v, Jabovs, 1969 3) S.A.
TSR, ndeews, 1920 AD. 290 5t 293. B is submitted that (ho diew e ressed by Fischer .
o 5, Ko T334 O 13, ha {13 also in th antee fscelion of the picscing ey

it hes been
hﬂwcﬂ on the wording of Lbe szction.
o\ Rasl, (5.4 927(T); R, Soffels 1948 )
)

1oy, R, v. Rosool, 1927 T.D.D. 73 R. v. Malan, 1945
. (©); R, v. bladla (1), 1962 ) S.A. 519 D).
TR, Spoffels, 1948 (2) S.A. 809 (O).
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mounu o5 oy the extent Lo which inadmissible matte is cuntained ia the

Scctlon 243 is clearl, sonceived in the fnterests of the pros

.; o Pt o at that tral the deposition of a Stale Wipuss ﬁl:‘: .;mm l::;:‘;
ion. Whether the wording would permit. the peosec.tion to put in the

egnmmn of 4 defenve witness hus been doubted,® \n\ui uf course it is the
deposition of the accused which s recelved as an adm SV, Andrews?
the defence was permilted at the teiaf to putina depumuan I‘mm a State witaess,
a course apperenlly slready permiticd, though the report is unciear on the
point, by the Appellate Division in Masia v. 5.4 The defence was held entitied
to invoke the section to put in the deposition of a defence witness in R, v.

Megitwko.? The desirability uf giviag the defence the same facilities 4s the
prosecution is clear from the point of view. of policy 0 but whether the strict
wording of the section is susceptible of such an application seems doubtful, sad
the possibility of (his being permitied undet the common-law exceplion 5s sel
aut in Lensvelt’s case above is & fikelier one

7. Adrwlssions

a waiver of proof by one or vther pﬁ(cy,“ informal admissions made out of
court, which cover statements and conduct by u party inconsistent with his
legaions, are tendered by the opponent’ as evidence against that party. Like
other such evidence an admission is not conclusive praof; it does not shift the
{sual burden of proof to the pasty against whom it is isndered,¥ and in jtself
may riot be believed by the court}*

Statements by 2 pacty which are admissions sre received as an exception to
the hearsa; 1ule, the rationale being that o one would be tikely 1o speak against
h-mxell' univss the statement was true (a formulation appareatly influenced by

the declaratiors i+ cast interest exception to the rule against hearsay). Certainly
he caaniot obyect to evidence of his own statements on the ground of unreliability
a5 ot having been made on oath of sibject (o cros-examiration. The guarante
of reliability is ot ‘and the scoused
cannot therefore Imd evidence of his previous statements which are favourable

‘111 R V. Zaﬁrlaﬂ, lg(! N P.D. 1?5 11 Taliaud‘ 1930 WALD. 196,
e e
'1964(4 vt b howshe,n R, . Gt 1960 (1) S A 22(C)
e SRR 55 (D). Antere s Tetlowea i prefscence 1 Cele n &.v. Labson,
By
‘f-‘é‘;‘?ﬁémuu‘“‘%u T “‘",.,{5”""“‘1[ o967, pp 2001
Y, o avia i 1368 52 5.4.L.. 137, e b Hast

ih:'l‘vi:zu;u :u;;::;}?ﬂ (3),&/\ 67 m nt 78, And‘l'm nh:: Plv in R Y. Persotams,

el Rase 293 (AD.
1951 ) SA
b )3 G e, 1R Bl

0

5655 Monkorv. S, 106¢H) ERL LIS (T
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