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ABSTRACT

Rural and former homeland areas, mostly within a setmn caotext, are predominantly
characterised by parallel statutory and customary legislative regimes which are both fully
recognised under the current constitutional dispensation of the Republic of South Africa. The
existence of this dichotomy in rural South ib& predates the 1996 Constitutional dispensation
and is therefore the legacy of the apartheid era, which saw the passing of various laws such as
the Bantu Homelands Constitution Act, 1971 (Act 21 of 1971) which was also later renamed the
SelfGoverning Erritories Constitution Act, 1971 (Act 21 of 197The basis of thegpassing of
theselaws emanated from subsequent laws such adBBtm@u Authorities Act, 1951 (Act68f

1951) and the Promotion of Bantu S€&bvernment Act, 1959 (Ac#6 of 1959) which al®
resulted in the establishment of tribal/traditional, territorial and regional authorities which relied
on customary and ingenous understandirtg the management of lafithe statutory regulation

of planning and land use management was later introdactdge isegoverning and homeland
areas with the promulgation of Proclamations R293 of 1962 and R188 ofwlli68 were
enacted as Land Use and Planning Regulations in terms of the Black Administration Act, 1927
(Act 38 of 1927). This signalled the begingi of alegacy of parallel land use and land
development application procedures found in the setman contexts of Pogtpartheid South
Africa.

The Postl994planning legislative reform process has resuttesl planning system that is very
complex and dificult for the rural communities to comprehend, and for the tribal/traditional
authorities to embrac&he reason for the challenge induced on the rural community is due to the
current planning laws that prescribe land use and land development applpratedures that

have very technical and expensive requirements for the majority of the rural community to
understand and affox@dn the other hand, discontent from the tribal/traditional authorities is due
to the fact that theurrent institutional arrangeents in terms of the Constitution of the Republic

of South Africa, 1996 (Act 108 of 1996), the Local Government: Municipal Structures Act, 1998
(Act 117 of 1998), the Local Government: Municipal Systems Act & Regulations, 2000 (Act 32
of 2000), as well athe new Spatial Planning and Land Use Management Act, 2013 (Act 16 of
2013) has placed municipal Councils at Local Government, at the centre of planning and land
use and developent management decistomaking, with tribal authorities as consulted
participants in the procedn. attaining the intended outcomes of planning, this therefore calls for
an incremental approach to the introduction of a statutory land use management system, in as far
as land use and development application procedures in audeamcontext are concerned.

This approach is one that embraces the incorporation of local indigenous and customary
knowledge and understanding into land use planning and resource man&g&Vith the
Thembisile Hani bcal Municipldity as a case study, emplgss placed on the context
specificity of land use management systems and applicable procedures irualbgendontext.
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1.1Introduction

The choice of this research topic was inspired by the limited literature that exists around the
subject of parallel land use and land development application procedures kurlsami
municipalities. This research is aimedogening an eye towards this under researched subject,
whilst aiding and complementing all available academic research and literature around this
subject. This research is intended to take on a-g@eefic approach, particularly focusing on

the former KvaNdebele/Bophuthatswa homeland, with a particular focus on the Thembisile Hani
Local Municipality as delineated by the new municipal boundaries of the democratic
dispensation.

1.2Background of Research

The context of this research is communicated inTthembisile Hani Integrated Development

Plan 201312016, where out of 57 villagewithin the municipality, only 8are formally
proclaimed townships (Thembisile Hani IDP 2€A016). The result of this forrand type of
settlements is born out die history éthe former KwaNdebele and parts of the Bophuthatswana
homelands which saw the establishment of-gelferning territories established in terms of
Proclamation R293 and R188 (Dr JS Moroka IDP 2012/2013). The former represents settlements
under communal le and the latter represents the Permission to Occupy (P.T.O) system, both
under the jurisdiction of traditional authorities (Dr JS Moroka IDP 2012/2013). Viewing this
reality from a Land Use Management polamdt of
Use Management Scheme has proven to be quite a challenge, if not impossible in most of the
villages. This is mainly due to the parallehdadess formahs well as formal Municipal land use

and land development application procedures

The inability d the municipality to effectively enforce its land use management scheme, given
the abovementioned reality, has resulted in roomplianceby communities insemturban
municipalities A semiurban municipality, as defined Wary Holdings (Pty) Ltd v Stab (Pty)

Ltd and Another 2009(1) SA 337 (C@je municipalities that are still characterised by remnants

of the SelfGoverning Territories Constitution Act, 1971 (Act 21 of 1971) (Steylter, 2009;
Zenker, 2014)Furthermore, a serurban municipality is clracterised by formal urban areas
which have been proclaimed as townships in terms of applicable planning legislation, as well as
rural areas in the former homeland areas under traditional leadership (Steylter, 2009; Zenker,
2014). Coupled with the abovementioned, traditional leaders in such contexts have very
minimal technical knowledge on matters of the allocation and use of Tdmsl amongst other
problems has also resultedencroachments (the unmanaged and unplaoo&gpation of land),
especially a land that has strategically been earmarked for human settlements in terms of the
Municipal Spatial Development Framework, as well as the unauthorized extension of property
boundaries. The majority of land within the municipality is owned by state degragtrand this
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guestions the municipalityés ability to manag

not owned by the municipality.

Given the above account of the background to which this research topic has been formulated, this
study is ale undertaken at a time when planning in South Africa as well as in the Mpumalanga
Province is undergoing a major change with the new Spatial Planning and Land Use
Management Act, 2013 (Act 16 of 2013) (SPLUMA), and the new Mpumalanga Development
Planning BIl 2012. The Mpumalanga Development Planning Bill, which is drafted under the
auspices and as a legal requirement of the SPLUMA, is aimed at establishing a uniform planning
system for the province which will result in the repeal of past planning lawd vilaxee done

very little to undo the spatial challenges facsggniurban municipalities that are characterised

by former Homeland areas under traditional leadership

1.3Rationale Behind Research

As much as this research topic is eapecific, the ratioale behind it is justified by the need to
guestion the relevance of a uniform land use management system not only in relation to the
Thembisile Hani Local Municipality, but to many other samban contexts in South Africa and
within the Mpumalanga Proviecwhich are more or less similar to the study area. This has also
been informed by an analysis of the findings of this research study. Based on the afore
mentioned, this research is also intended to come up with caagegific conclusions that must
inform the Mpumalanga Development Planning Bill, the implementation of the Spatial Planning
and Land Use Management Act, 2013 (Act 16 of 2013) (SPLUMA), as well as current and future
research on land use management systems in former homeland areas underatrkditiership.
Given tre nature of parallel less formahd formal land use and land development application
procedures in the Thembisile Hani Local Municipality, this research study has only limited its
scope to a comparative analysis between the abmargioned parallel application procedures.

Furthermore, the main objective of this research report is to propose recommendations that will
contribute to an emerging debate within the Mpumalanga Province and country as a whole
around the development of maappropriate and contespecific pieces of planning legislation

and processes.

1.4Problem Statement

This research is aimed at responding to many challenges that were identified in the background
study in relation to the subject matter. These identiflemllenges therefore form the basis of the
problem statement. The first challenge is the conflict between parallel legal systems
(statutoryand customary). There is a vague distinction between the applicable parameters of a
Statutory/Regulatory Law si@m on the one hand, as well as a Customary Law system on the

13



other. This has therefore led to known cases where the Thembisile Hani Land Use Management
Scheme of 2010 is unable to penetrate molagas on communal land under traditional
leadership.

In this case the municipality has ended up in a situation where it is unadfedtivelyregulate

the use and management of land in the affected villages, again questioning the relevance of its
land use management system in such a context. Furthermasreh#tienge also has a negative
impact on municipaled projects aimed at reversing this spatial trend. These munrlegal
projects involve processes of the formalization of the villages as well as the upgrading of land
tenure rights from informal land ogpation rights to formal full ownership rights. The processes
undertaken will eventually result in the release of the land owned by state departments through a
vesting process which will have the ownership of the land in question transferred to the
municipality. The state land release process has in most cases proven quite complicated and
cumbersome especially due to the ongoing and unresolved land restitution cases on all land
subject to claims in terms of the Restitution of Land Rights Act (No. 22 gf)1®&8ongst other
lengthy procedural challenges.

The abovementioned processes are quite crucial requisites in order to ensure that all informal
areas and settlements are formalized to make it easy for the municipality from a land use
management point ofiew. In relation to the different and complex spatial challenges facing the
municipality, which questions the relevance or applicability of a formal and uniform land use
management system, there is also a structural problem from a municipal governanag poi
view. This problem is borne from the unclear distinction between the roles and functions of
municipal planners and traditional authorities in land use management and planning. This
unclear distinction is the underlying premise why this research togmcbeen undertaken.
Current applicable planning legislation in South Africa is mostly focused on establishing systems
that will ensure the successful implementation and operationalization of statutory/regulatory
Land Use Management Systems in both fofartbhn areas and in traditional and former
homeland areas.

Todeset al(2010) concede that existing research on alternative land use management systems i.e
ContextSpecific and Strategic Spatial Planning approaches have not been sufficient enough in
respanding to the management of land use and development. This concession therefore speaks to
the gap that still exists in the pursuit of establishing appropriate/relevant land use management
systems in South Africa, in both formal/urban areas and in-ggmanlocal contexts. This has

not only led to the existence of parallel land use and land development application procedures
between traditional areas and formal areas only, however, the same parallel application
procedures are also a common phenomenon in foheal urban areas of semrban
municipalities. Based on the aberentioned, it has become common practice in setyn
municipalities to have less formal and simplified application procedures for traditional areas on
the one hand, and to have the formpplication procedures that are informed by an applicable
land use scheme for urban areas on the other hand. However, the main problem is that the less

14



formal applications are also being submitted by the resiadrft'mal/urban areaa nd t hey dr e
beingacknowledged and accepted by the Local Municipalities. This is despite the fact that only
formal application procedures in terms of the applicable land use scheme should apply.

This research study is a move away from the reliance on this bias, whilstoquesthe
relevance of statutory/regulatory Land Use Management Systems inudeni Local
Municipalities characterised by former Homeland areas in South Africa. Moreover, battle lines
have been drawn in semrban Local Municipalities with regards to wh institution between
Municipal Councils and Traditional Councils must lawfully assume sole responsibility and
authority over planning matters in communal land under traditional leadership. Although current
planning legislation as well as the Constitataf the Republic of South Africa are clear that the
Municipal Council shall be the authority of first instance when dealing with planning matters,
however our failure to historically respond to this grey area and find a common understanding
has caught upooner than anticipated.

1.5Research Question

The background study conducted thus far has resulted in the formulation of the following
research question which will also be broken down intocgudstions that will assist in giving
effect to the specificef the research topidhe Thembisile Hani Local Municipality has been
used as a case study from which tlesearch questions will be responded to.The research
guestionis as follows:

What are the dynamics underpinning the formal and less formal land usend land
development application procedures in semirban municipalities?

1.5.1Research SubQuestions
The research question will be unpacked under the following researciusstions:

1 Has this parallel land use and land development application prodeskmeadopted by
semturban Municipal Councils?

1 What informs the less formal and simplified land use and land development application
procedure in semirban municipalities?

1 What are the challenges of having a formal and uniform land use and land developme
application procedure in sefarban municipalities?

1 How are the challenges impacting on the enforcement of applicable land use and land
development management systems in s@fnan municipalities?

1 What mechanisms are being used to integrate the fomaaless formal land use and
land development application procedures in serban municipalities?

1 What are the differences and similarities between the formal and less formal land use and
land development application procedures?

15



1.6 Literature

The aim ofthis literature review is to provide a broader theoretical framework that will inform
the research topic. The Thembisile Hani Local Municipality dlasbeen used as a case study
from which the debates and arguments drawn from the theoretical frameweortested.
Therefore, it is also important that this review takes into consideration the other theoretical
debates in a global context, not as a case to case comparison, but rather as a way of drawing
some practical ahtheoretical arguments that halveenuseful in the analysis of the research
findings in order to come up with useful conclusions and recommendations when responding to
the research question. The selected literature shares important perspectives from the U.S,
Australia, countries of the Paidiflslands, Africa, with a particular focus on Botswana, Namibia,
Nigeria, Tanzania and Uganda, as well as South Africa. For the purpose of structure and logic,
the theoretical arguments and debates extracted from the selected pieces of literatur@eae grou
into two distinct schools of thought, namely: the Communitarian School of Thought as well as
the Individualised School of Thought.

The Communitarian School of Thought argues from a soci@istred perspective, whilst the
Individualised School of Thayht argues from a capitdliven point view. This section further
discusses more useful debates emanating from matters of institutional arrangements and
governance at the local level, this is the level or sphere of government under which the function
of land management is undertaken. More literature on universally applicable guiding principles
underpinning land use planning and management practices globally has also been eXplored.
discussion of these guiding principles has proven to be crucial as theyséared as a basis

upon which the effectiveness and efficiency of land use management systems, for the purpose of
this research, are assessed. The principles discussed have provided enough scope for the
comparative study between formal and traditionatllase management systems as well as the
analysis of the research findings to depaotn. These guiding principleslatle to the fact that

they must inform all land use and land management practices universally, formal and traditional,
given the fact thathey prescribe that the latter be very much sensitive to -eacioomic and
ecological/environmental conditioi®aleet al, 2000; Ministry of Agriculture and Lands, 2007).

As much as the end result of this research report has a focus on South Afhidagvaase study

of Thembisile Hani Local Municipality in Mpumalanga, various approaches and mechanisms to
land use management from various countries around the world have been explored. For a useful
comparison between land use mechanisms in South Asndaother countries in the world, this
section also explores countries with the same paiali@l systemg(statutory and customary),

and how these relate to land use managenBarsted on the fact that the various concepts related

to land use managementstems are used quite interchangeably and more often in this research
report, it is important that these concepts be clearly defined and distinguished in order to limit
confusion to the reader. This section therefore focuses on unpacking and framingahg va
concepts as used in the South African context, although most of the concepts might echo the
same meaning globally.
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Furthermore, more literature on the sehistorical context under which land use management
systems in South Africa have always opedais discussed and debated. The evolutiolarod

use management systetldMS) is traced back in history, pe$f94, to its current form as it is
applicable today. What is also useful for the purpose of this research report is that an extensive
discussions provided in this section on the relationship between traditional leadership in rural
areas and formal/statutory land use management systems, focussing on the development as well
as the change in policies and legislation with regards to LUMS in SoutbaAfWWhat this
discussion achieves in this section is a clear picture of the policy and legislative frameworks
under which LUMS have evolved over tire&isting research papers and literature on the impact

of land reform programmes (with particular attentito land tenure reform) on land use
management systems in former homeland areas has also been incorporated into the theoretical
framework of this research study. Moreover the above, alternative forms of land use
management systems appropriate for forhmmeland areas in South Africa have been explored.

Another important piecef@esearch that relates to thesearch topic is a paper on the successful
implementation and operationalization of Land Use Management Systems in the Rural Areas of
KwaZulu-Natal (KwaZulu-Natal Planning and Development Commision, 2010).

1.7 Research Methods

1.7.1Type of Research Approach

In responding to the research question underpinning this study, an explanatory case study
approach has been employed, together with a formatraluation research approach (Yin, 1994;
Sarantakos, 2005). This is the most appropriate research approach given the nature of the
underpinning research question and has been useful when it comes to exploring the contextual
dynamics that underpin bothettiormal as well as the customary land development procedures in
rural areas. The evaluative research approach has also been useful in identifying the strengths
and weaknesses of the subject matter in question with the intention of coming up with workable
conclusions and recommendations (Sarantakos,
empirical inquiry that investigates a contemporary phenomenon within itdifee@bntext,
especially when the boundaries between phenomenon and contexterée moar | y evi dent
abovequoted definition validates the use of a case study research approach given the fact that
the contemporary phenomenon in the study is the existence of a formal and uniform land use
management system, parallel with its i@ context being the opposing legal land regimes in

rural areas.

Figure 1 belows a depiction of the logical methodological model that has been followed in this
research study.
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Research Topic

Problem Statement Research Project

Research Question

Literature Review (Focus on Broader Global Debates
around Research Topic)
Global Theoretical Perspective
Conceptual Framework

Debates Emerging from South Africa

Data Collection and Testing
Ground

Figure 1: Overall Approach to be Employed for Re sear ch Study (Adopt «
Expl anatory Case Study Approach and Sarant akdc
(Yin, 1994; Sarantakos, 2005)

The first phase, which is the research project definition phase, has comprised of a formulation of
the research topic, a problem statement that the research aims to respond to, with brief
hypothetical assumptions, as well as the underpinning research question and related sub
guestions. The second phase has comprised of a comprehensive literature raviettempt to

locate the research topic within broader and global theoretical debates, thus creating a conceptual
framework to depart from. The third phase zooms in on the various debates emerging within the
South African context on the subject matter, #mnd phase also seeks to establish a framework
with a set of criteria that will be used to evaluate formal Land Use Management Systems. The
fourth and final phase focuses on the Thembisile Hani Local Municipality in Kwaggafontein as a
case for the comparae study in response to the research question, using the broader theoretical
debates (both in the South African as well as global context) as a guiding framework for the case
study.

The Thembisile Hani Local Municipality was selected as the relevanityota this research
study given the fact that it is characterised by opposing legal land regimes, which in turn have
also led to paralldand development procedures.
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1.7.2nformation for the Type of Approach
The key information that this type ofsearch approach has relied on is as follows:

1 Municipal/formal land use management practices in rural areas (with particular attention
to land use and land development application procedures)

1 Less formalland use management practices in rural areas (witicpiar attention to
land use and land development application procedures)

1 Information on received land development applications (eg. Consent for Secondary
Land Use Rights, Rezoning, Subdivision, Consolidation, and Site Allocation)

1 Practical experience diie researcher having been employed as a Municipal Planner in a
rural Municipality (Dr JS Moroka Local Municipality) with similar land management
regimes as the Thembisile Hani Local Municipality

1 Responses from the Thembisile Hdmcal Municipality and the Nkangala District
Municipality (under whose jurisdiction th&hembisile HaniLocal Municipality is
situated) and residents of the Timbisile Hani Local Municipality, as well as the tribal
Councils within the municipality.

1.7.3Forms of Data Collected

In responding to the core research question and its underlyirguasitions, this research study

has relied on both forms of quantitative and qualitative data in drawing up balanced conclusions
from the required information. Given the nature of the tfpeesearch approach being employed

in this study as well as its underpinning in theory, a quantitative approach was deemed
appropriate at first. This first phase of data collection has entailed a collection of quantitative
data, the findings of which hakerefore provided focus for the second phase of qualitative data
collection in relation to the findings of the former. The various sources of evidence that both
forms of data has been collected from are as follows:

9 Various documents around the subjecfasmal land use management systems in rural
areas

i The Thembisile Hani Land Use Scheme

The Thembisile Hani IDP documents

1 Records of land use and development applications from within the Thembisile Hani
Local Municipality. This source of data has formed¢bee of the quantitative study by
collating a body of data on the number of applications received, both in terms of formal
and less formalapplication procedures. Thisource of data has also soughtgather
guantitative information on approved applicats, applications not approved, those that
did not go ahead post approval, as well as any illegal developments which are
unaccounted for by the municipality.

1 Qualitative interviews (supplementary to the first phase of quantitative data collected)

=

19



1 Quanttative survey with residentspplicantf the Thembisile Hani Local Municipality
(20 residents surveyed overall, with 10 from formal/urban areas and another 10 from
traditional/rural settlements. Some were selected applicants from the list of less formal
applications obtained from the Thembisile Hani Local Municipality, and others were
residents who visited the Municipalityods
enquiries)See APPENDIX J

1 Practical experience (As a municipal planner dealing with theresrient of the
municipal land use scheme as well as formal land development application procedures
in a semiurban municipality)

1 Practical observations of the study area (Thembisile Hani LM)

1.7.4Research Strategy

For the successful collection of rerpd data, a sequential explanatory strategic approach, as
defined by Creswell (2009), has been the most desirable for this research study (see Figure 2).
According to Creswell (2009), the sequential explanatory strategy entails the collection and
analysisof quantitative data in a first phase of research followed by the collection and analysis of
gualitative data in a second phase that builds on the results of the initial quantitative data.

Sequential Explanatory Strategy

Phase 1 Quantitative Data Collection

Key Findings/Issues

Phase 2

Figure 2: A Strategy Model to be Employed in Data€alt i on ( Adopted fron
Sequential Explanatory Strategy) (Creswell, 2009)
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In this research study, the qualitative method has been devised in such a way that the preliminary
findings thereof seek to inform the key findings from the quantitativeysivdch begin to
respond to certain phenomena pertaining to the subject under study (see Figwaeyearch
strategy adopted above applied to the collection of data at thatcaselevel/phase. During this
phase, the quantitative data was collectedhfthe Thembisile Hani Local Municipality as well

as from the Nkangala District Municipality. The use of the abueationed data sources is due

to the fact that more accurate information on formal land development applications was not
available in Themisile. This however, makes sense, especially based on the determination by
the MEC for Local Government and Housing, published in the Mpumalanga Provincial Gazzette
Vol. 10 No. 959 dated 26 May 2003, which saw the municipal planning function for the
Thembisle Hani Local Municipality being adjusted and vested under the competence of the
Nkangala District Municipality. The adjustment of the Thembisile Hani mualigganning
functions were born out & lack of irhouse capacity to carry out the functionst@eing to
municipal planning.

Therefore, the targeted sampling of the various informants that were interviewed as part of the
gualitative study was based on the key issues which arose from the quantitative study, which in
turn successfully provided @iction with regards to the subject matter under study.

1.8 Ethical Considerations

As a Municipal Planner by occupation working for a different Local Municipality, Thembisile

Hani Local Municipality was chosen as an ideal locality for the research studg $ not
compromi se onebs independence as a researcher
guantitative survey angualitative studythe aims and possible implications of the reseheste
beenexplained to them as fully as possible. Funth@re, matters that could place the informant

in an embarrassing, false or compromising position-awiss authorities, have been
confidentially handled. Therefore, the respondents sampled for the set of qualitative interviews

and the residents/applican&irvey, willingly consented to their participation in the research

without coercion.

1.9Limitations of the Research Study

There was &hallenge of time and distance, as well as the availability of some respofaents

the qualitative interviews. In orddo get the important information required for the final
analysis, the approach was improvised from the intended personal communication approach to
communication via telephonic and electronic me@®ssed on the inability to travel to the
Thembisile Hani bcal Municipality for the undertaking of thresidents/applicantsurvey, the

muni cipalityds student town planner volunteer
As much as the overall stance of this research study proposes an incremeraatextdgecific
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and simplified procedures to land use and development application procedures irugbs@mi
context, the research recommendations still fall short on how municipalities will be able to deal
with the unintended consequences of havewgh a flexible approachto land use and
development managemeithis is mainly due to the fact that the interpretation of the provisions
of the Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013), which
necessitate simplified land use and lareelopment procedures for municipalities, remain
extremely subjective.

The purpose of this research study was therefore to come up with espmeexic
recommendations that will be ideal for the study area and similar contexts. The monitoring and
evaluaton of the actual impact of the proposed recommendations is beyond the scope of this
research study. Therefore, this study creates an opportunity for further research in any of the
discussed specialized areas pertaininpéananagemerdnd use of land

1.10Chapter Outline
This research repodomprises of fiveChapters as outlined below.

Chapter One’i Setting the Scene for the Research Report

This opening chapter is an important chapter for the reader as its primary aim is to introduce as
well as set outhe scene for the research study. This chapter will provide an explanation as well

as a discussion of the key aspects which informed the research study. Amongst the key aspects to
be covered in this chapter is the background of the research studypblenpstatement which

the research study seeks to respond to, the rationale behind the research study, the research
guestion, and the research methods and approach that was employed during the research study.

Chapter Two i A Theoretical and Conceptual Franework Underpinning the Research
Study

This chapter is aimed at developing a theoretical and conceptual framework from the broader
debates drawn from a wide range of literature that is relevant to the research study from a global
point of view. This chaptds important in order to maintain the premise of this research report as
an academic study. Furthermore, this chapter is aimed at providing a historical as well as the
current context underpinning Land Use Management in South Africa from a legislative an
policy point of view. A broader overview of land use management has enabled one to locate the
research stwudy in relation to the evolution
This chapter will also provide a discussion of the various pi@tdegislation (national and
provincial) applicable to planning dte local sphere of government.
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Chapter Threei Locating the Research Study wihin its Legislative and Policy Context

The purpose of this chapter is to place the research study whthimistorical and current
legislative and broader policy conteXthis chapter will seeko deriveappropriate conclusions

and recommendatiorfsom the underpinning planning principles which have been consistently
enshrined in the White Paper on Spafinning and Land Use Management, 2001, the Spatial
Planning and Land Use Management Act, 2013 (Act 16 of 2013) as well as the National
Development Plan (Vision 2030).

Chapter Four i A Comparative Study of Formal and Less Formal Land Use and
DevelopmentApplication Procedures The Case of the Thembisile Hani Local Municipality

This chapter is aimed at introducing the research study area regarding its physical location in
relation to South Africa, its historical background on the state of land and lamdansgement

within the municipal area. Due to the fact that this research entails a comparative study of
existing formal and traditional/customary land use and development management systems, it is
therefore important that the institutional organisationth@ municipality be discussed with
regards to the roles and functions of the municipality and traditional authorities in the decision
making of matters pertaining to land use and development applications. The comparative study
has therefore been informég the raw quantitative data on the different formal and traditional
land use and development applications including a round of qualitative interviews from relevant
municipal officials from the Thembisile Hani Local Municipality and the Nkanagala District
Municipality. This chapter will conclude with an analysis of all key findings from the round of
gualitative interviews. These interviews were based on the key identified trends from the
guantitative data that was collected.

Chapter Five1 Implications for Current and Future Research (Conclusion)

This closing chapter will be aimed at concluding the research study whilst presenting the
implications of the study in the form of brief recommendations that current and future research
and legislative drafting po@sses on Land Use Management in former homeland areas and South
Africa as a whole will pick up from.
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CHAPTER 2

A Theoretical and Conceptual Framework Underpinning the
Research Study
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2.1Introduction

The aim of this literature resw is to provide a broader theoretical framework that informs the
research topicThis chapter is aimed at developing a theoretical and conceptual framework from
the broader debates drawn from a wide range of literature that is relevant to the resdgrch stu
whilst maintaining the premise of this research report as an academic study. Furthermore, this
chapter is aimed at providing a historical as well as the current context underpinning Land Use
Management in South Africa from a legislative and policy pofrview. A broader international
overview of land use management systems will enable one to locate the research study in relation
to the evolution of South Africads | egislati:
chapter also provides a dission of the various pieces of legislation (national and provincial)
applicable to planning and which guide the implementation of land use management systems at
the local level. The Thembisile Hani Local Municipality was used as a case study from which
the debates and arguments drawn from this theoretical framework were tested. Therefore, it is
also important that this review takes into consideration the other theoretical debates in a global
context, not as a case to case comparison, but rather as a wewaig some practical dn
theoretical arguments that amseful in answering the research question and all the relevant
research suljuestions.

2.2International Literature and Debates

Todeset al (2010) becomes the first piece of literature to presemtial concepts that are of
importance to the research study topic. The first key concepts drawn from the article is that of
6soci al and contextual di versityo. These conc
from part of a discussion of kaus forms of spatial planning as well as their appropriateness in
different contexts (Todest al 2010). This discussion also forms part of a debate on how
traditional oldstyle type of planning systems, centred on land use control and zoning, pays litt
attention to social diversity (Todext al 2010). Another useful concept is that of a common
identifiabl e 06 petall2010). Thisrdoreepteis reldvant(tdl tbedtapis in that it
provides one withhe opportunity to question whosgerest the current land use management
system is intended to serve, the urban or the rural interests?

ObengOdoom (2012) also brings to the fore further key concepts that are pivotal for the
research topic. A useful concept in this journal article, which 9e ahe that underpins the
debates and arguments which foll ow, i de 6Land
provides a critical review ofand reform initiatives in different countries within S8aharan

Africa (ObengOdoom, 2012). This conceptl@ls one to draw out the implications that such
programs have on land use management systems as a planning component under question. This
component of planning is echoed well by Watson (2011) and Berrisford (2011) as they both
advocate for planning law m@fms in African countries and South Africa respectively. Another

key and relevant concept that one can draw from Olledgpoom (201 2) i's that
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| awb. The focus on the concept of customary |
in different countries in Africa have had, especially in territories under the rulership of traditional
authorities.

Customary law is also discussed in the case of the South Pacific Islands, in a context where
custom and tradition clashes with westernization (idiyand Holzknecht, 2003yVhat is useful

from this concept of land reform is its component of land tenure reform as well as the
implications that the latter have on the use and management of land under the said territories
(ObengOdoom, 2012). A usefulomcept which emanates from the component of land tenure
reform is that o®dootn) 2812)d Larid eenuneraec6rding © Dbapom

(2012), refers to the system of institutions or rules of land ownership, use, and management,
obligations, regonsibilities, and constraints on how land is owned and used, and there is a
distinction drawn between individualised or private land tenure on the one hand as well as
communal land tenure on the other. Private land tenure refers to the rights to ldhd tvaer

is entitled to, while communal land tenure refers to the land rights which are held by any figure
of authority on behalf of the community (Obe@gloom, 2012).

Anot her wuseful concept is that of O6dhetactomi c
that traditional authorities often apply a form of resistance to-dtpolicies at the expense of

the communities which they govern by using their position and existing community social
networks (social capital) for material/leconomic gain goalitical power (Boydell and
Holzknecht, 2003; Ober@doom, 2012)This concept can further be linked to the discussion of

LiPuma and Koelble (2009) as argued by Mamdani (199&% 37) on O&éparti ci pator
democracyd whi ch s waditiosal ldadershipl irmSoutH Africancbnstitutes a
potentially indigenous form of participatory deliberative democracy, or whether it represents a
lingering form of despotic domination by traditional leaders.

2.3Broader Theoretical Debates

The theores, arguments and debates presented in the selected pieces of literature are centred on
two ideological schools of thought which will be outlined in this part of the literature review.
First this article will present the arguments and debates largelyatimgrfrom the global
context such as the U.S, countries of the South Pacific Islands (in a context where both
individualised and communal tenure systems are legally enshrined in the constitutions of those
countries), greater Stbaharan Africa, and Soutkfrica. The arguments and debates discussed

in this section have been grouped into different perspectives or schools of thought such as the
Communitarian School of Thought, the Individualised Tenurial School of Thought, as well as a
structuralist perspeete with debates and arguments around issues of institutional arrangements
and governance at the local sphere of government in South Africa.
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Todeset al(2010) argue that the traditiorstlyle Modernist Planning or Master Planning is static

and rigid in itsapproach towards complex planning issues. They further argue that too much
emphasis is placed on the grand plan with less intent on its implementation, while it also assumes
a common identifiable public inteesttwaygno®es
6one size f iTedssetall201@. appr oach (

2.3.1 Communitarian School of Thought

Theorists of the communitarian school of thoughtgue that communal and custdased
traditional forms of tenure are the most effective way to engmare security, and this is
achieved throughthe heory of &ésoci al capital (of existi
holds that communal tenure is the most secure form of tg§@bengOdoom, 2012). In the

South Pacific, the customary nature of laadnership and control is acknowledged and
respected as it is argued that it does not prevent the optimum use and development of land in its
many forms Boydell and Holzknecht, 2003)Champions of the communitarian school of
thought argue that insecure teaus a result of statled policies that ignore traditional values,

and which promote individualised property rights that marginalise rather than empower all
equally from a land tenure security point of vie®@bengOdoom, 2012). Thereforethe
individualised perception of the communal system as one with no rules and plagued with
problems is too simplistic and lacks both theoretical and empirical deductions (Boydell and
Holzknecht, 2003; Ober@doom, 2012).

2.3.2 Individualised Tenurial School of Thought

This school of though&rgues that individual land rights are the best form of tenure system as
this reduces conflicts in land ownership and land use with key champions of the theory arguing
from an economidbased perspective such as Hernando de Soto d&at Spate in (Spate, 1959;

de Soto, 2000 as referenced in Boydell and Holzknecht, 2003). Theorists in the individualist
school of thought argue that a plural legal regime will not prevail in the long run, and hence the
individualised tenure systems wilidrementally evolve and displace communal tenure systems
(ObengOdoom, 2012). It is further argued by individualists that the concept of social capital as
championed by communitarians to underpin customary and communal forms of tenure is made
flawed by traitional leaders who use the existing networks of social cdpitgdolitical power

and economic gain®oydell and Holzknecht, 2003; ObeQyoom, 2012).

However, Boydell and Holzknecht (2003) uses the arguments and debates from both schools of
thought, and through weighing the merits and demerits of both perspectives, proposes an
accountable and unbiased democratic system of land tenure as a major part of the land reforms
agenda in Africa, rather than making formalisation the sole centre of discussiarsadution

27



that will create a functional hybrid of the two opposing tenure systems as proposed by LiPuma
and Koelble (2009), which will be conducive to present day South Africa.

2.3.3 Institutional and GovernanceRelated Debates

Todeset al (2010) arguehat strategic spatial lanning or any alternative form of planning for

that manner, is marginalised and often made weak by tradistylal MastetPlanning that still
applies in practice, and this is mainly attributed to political arstitutional pocessesOn the

issue of how the role of traditional leadership is adaptive to the arrangement of currently existing
institutions of governance, Thornton (2002, 1) as referencddPnma and Koelble (2009),
argues that the institution of traditional leadigpshas proven not to be able to adapt to present
liberal democracy and it has therefore demonstrated the capacity to evolve its behaviours
internally. This argument is important for the research topic in that it allows one to open the
discussion of whichinstitution has legitimate authority over local governance in the rural
context. Thornton (2002) and Oomen (2005) as referenced in LiPuma and Koelble (2009)
provides clarity to the aboy@osed discussion in their explanation on how South Africa went
aheadand crafted a democratic dispensation with the intention of rooting out one of the remnants
of apartheidi the power and privilge of traditional leaders in the former homelandsut has

since retracted from this oppositional politics to one borderingadlision and compromise

with these rural power holders.

Taking the existing institutional arrangements of local governance in South Africa and their
implications for land management as a competency of local municipalities, in rural areas,
traditional leaers hold the power to allocate land (as guided by the Communal Land Rights Act)
to individuals and families who have no other claim to the land other than the word of the chief
and his council (iPuma and Koelble, 2009). In interviews conducted in seveushl
communities, several traditional leaders argued that local government reform had brought about
a situation of o6two bulls in a kraal 6, meanin
and authority lies at the local level (LiPuma and KoelB@09). The traditional leaders further
argued that the introduction of local government had been a mistake and that traditional leaders
were in a better position to administer localities than democratically elected local councillors
(LiPuma and Koelble2009).

2.4 Universal Guiding Principles for Land Use Planning and Management

For the efficient, effective, and sustainable attainment of land use planning and resource
management planning, it is recommended that the economic, the social, and the ent@onme
implications are considered, and that traffs are identified with a view to finding solutions to

land use conflicts (Ministry of Agriculture and Lands, 2007). The identification of the-ofésle

for land use conflicts entail that all land use dexis need to have been weighed against the
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economic, the social, and the environmental pillars, whilst maintaining a balance between them
respectively. Land use planning recognises that there are pressures from many different interests,
and helps to ensearthat land and resource management decisions take into account the needs of
communities, the economy, as well as the environment or ecological needs (Ministry of
Agriculture and Lands, 2007).

In 2002, the University of Michigan State published a very ulsefport on Sustainability
Assessment and Reporting, and the schematic representation below is a clear indication of the
integration of the three important pillars of sustainab{l#ye Figure 3jRodriguezet al, 2001).

It is therefore important to nothat sustainability in the sense as alluded to in the report, as well

as for the purpose of this research report, can be extended to assess land use management
practices for the achievement of sustainable outcomes.

2.4.1 SocieEconomic Guiding Principles

The Ministry of Agriculture and Lands in British Columbia, Canada, commissioned & socio
economic and environmental assessment (SEEA) report which provide guidelines for land use
planning and resource management planning (Ministry of Agriculture and ,L2608g). It is
important to assess the impact of land use planning on economic development, so as to identify
the jobs, income, and other appropriate indicators for each major current and future economic
sector that depends on the resources of the outoomesult of land use planning (Ministry of
Agriculture and Lands, 2007). Furthermore, it is also important for land as well as resource
management plans to take into consideration the concerns and objectives of the community
(ibid).

2.4.2 Ecological/Envionmental Guiding Principles

Based on the global importance of some land use management decisions underpinned by a socio
economic ethos, many of them are taken with limited attention to the ecological as well as the
environmental impacts thereof (Dadeal, 2000). In other words, Dakt al (2000) argue in their

report onEcological Principles and Guidelines For Managing The Use of Lanchat ecol ogi
knowl edge of the functioning of the earthos e
of dedsions on land use and management. This section will discuss five principles which dictate
various universal guidelines for land use planning and management in ensuring that the
processes which are of gr eat f u n daensustained| i mp
(Daleet al, 2000). These ecological principles deal with time, species, place, disturbance, as well

as the landscape (Dade al, 2000).
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The Three Spheres of Sustainability

Social-Environmental
Environmental Justice

Natural Resources Stewardship

Locally & Globally

Environmental-Economic
Energy Efficiency
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use of Natural Resources

Environmental
Matural Resource Use
Environmental Managemet
Pollution Prevention
(air. water, land, waste)

Sustainability

Economic-Social
Business Ethics

f:uﬂpfmﬁ”? e 2002 Fair Trade
iversity of Michigan .
Sustainability Assessment Worker's Rights

Figure 3: A Schematic Representation of the Integration and -D#ddetween the Three
Pillars of Sstainability (Rogrigueet al, 2002)

The guidelines for land use management which emanate from the principles of ecological
science as mentioned above, offer practical mechanisms for incorporating the latter wugeland
decisionmaking (Daleet al, 2000) These guidelines suggest that custodians and managers of
land should: (1) examine the impacts of local decisions within a regional context, (2) plan for the
anticipated longerm change including potential unexpected events, (3) preserve as much as
possble all rare and endangered landscape elements and associated species, (4) by all means
applicable, avoid land uses that contribute towards the depletion of limited ecological and
environmental resources, (5) retain large contiguous or connected areasritzan critical
habitats, (6) minimize the introduction and spread ofmative species, (7) avoid or compensate

for the effects of development on ecological processes, and (8) implement land use and
management practices that are compatible with theadgiotential of a particular aredig).

It is important to bear in mind that the discussed principles and guidelines are derived from the
conceptual as well as institutional foundations of land use deasatmg which outline the
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implementation ofdnd use decisions in the United States of America (USA) (Etcdé 2000).
However, despite this focus on the United States, the incredible variety of political, economic,
social, and cultural institutions encountered throughout the world are more osinat
regardless of contextbid). In other words, the principles and guidelines discussed above are
applicable worldwideilid).

2.5 Mechanisms and Systems of Land Use Management in the Global Context

The discussion throughout this section will eenaround various systems and mechanisms of
land use management applicable to different countries such as the United States of America
(USA),countries of the Pacific Island&ustralia,Botswanaas well asTanzania

2.5.1The Object of Land Useand Land DevelopmentManagementinsights from the

United States of America (USA)

With the emergence of planning and zoning, the core object and authority rested on three legal
traditions of the role of government in (1) reducing harm and nuisances, (2) ensuenyg ord
timing of development and associated services, and (3) protecting public values (Callies, 1994 as
cited in Daleet al, 2000). Based on the critique byal2 et al (2000), these traditions did not
recognize the key role of ecological and environmenjatesns in maintaining adequate
economic and health condition$he organization of government in the US is based on the
concept of jurisdiction: the relationships among spatial area, the discretion of citizens, and the
authority of the government withinaharea (Dalet al, 2000). The importance of jurisdiction in
organizing government makes it impossible to separate space from law, and this tight coupling is
particularly evident in the ways that lande decisions are taken (Platt, 1996 as cited in &ale

al, 2000). Jurisdictions for landse decisions in the United States form a nested, spatial
hierarchy of local, state and federal land owners, where each level has been granted specific
freedoms and responsibilities for lande decisiormaking by the & Constitution, case law, and
statute (Caldwell and Shradeechette, 1993 as cited in Daeal, 2000). Because most of the
authority for landuse decisions is vested at the lower levels of this hierarchy, the aggregate
effect of landuse change resultsom many individual decisions that are diffused in time and
space (Dalet al, 2000).

The concept of private ownership of land, as part of the individualised school of thought, is one
of the most important structural attributes of society in the Unitate$tas it conveys a great

deal of flexibility to the owner in landse decisions (Dalet al, 2000). However, private land

use decisions also depend on the public provision of infrastructure, environmental quality, and
public safety (Smith, 1993 as citad Dale et al, 2000). Constraints on land use, in the form of
zoning and land use regulations, are imposed by government to ensure that the above needs are
met, as well as to make sure that externalities of any type of land use are dealt with (Platt, 1996
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as cited in Daleet al, 2000). Externalities, as mentioned above, are the current or future effects
of land uses that extend beyond the boundaries of individual ownership and thus have the
potential to affect surrounding land owners (Deieal, 2000). Inthe South African context, the
externalities of a land use or development are investigated in the form of an Environmental
Impact Assessment (EIA) provided that the proposed land use or development is statutorily listed
as an activity that requires suchveonmental authorization in terms of the National
Environmental Mangement Act (No. 107 of 1998) (NEMA, 1998). Externalities can be physical
(e.g air or water pollution), biological (e.g habitat fragmentation), aesthetic (e.g noise and effects
of view shed), or economic (e.g changes in commercial activity) (Bakd, 2000).

The fundamental role of government in lamek decisiormaking is to encourage the
externalities that enhance the welfare of society and to discourage those that harm it (Smith,
1993;Platt, 1996 as cited in Dakt al, 2000). In playing this role, government can require land
uses on private land to meet standards for public health, safety, and general welfare (including
aesthetics, population density, and environmental quality (Qwtinth, 1997 as cited in Dakt

al, 2000). The Constitution of the United States of America bestows power on its states to uphold
the abovementioned standards, and in turn the states delegate most of that authority to local
governments who control privatand use with zoning regulations (Cullingworth, 1997 as cited

in Daleet al, 2000). Zoning, according to Garner and Callies, 1972; Platt, 1996 as cited in Dale
et al, 2000) is a regulatory power that specifies land uses within specific geographic gones a
well as a process by which the residents of a local community examine what people propose to
do with their land and decide whether or not they will permit it. The above definition defines
zoning as both, a regulatory tool for land use, as well as ausm@dr development application
proposal, with the outcome and decision of the latter highly dependent on its endorsement by
affected residents of the local community.

Private land use is indirectly influenced by a range of government policies which passeEs

taxes and transportation, often with unintended consequencese{4/2000). For example, in

the United States, the tax deduction for home mortgage interest payments, concurrent with
federal and state highway development, fuelled suburbanizatioraided the emerging pattern

of exurban development in previously rural areas (Kunstler, 1993 as cited irtCal|e2000).

Estate and capitajains tax laws also encouraged suburban sprawl as well asldargeal
residential development in two prary ways (Daleet al, 2000). Firstly, homeowners moving

from one housing market to another are encouraged by tax laws to reinvest their appreciated
housing investment in a new and often larger hatnd)( Secondly, estate taxes discourage the
passing on Pagricultural land from one generation to the next, especially where residential
demand has elevated land pricésd). Dale et al (2000) states that local government can set
property tax rates which can relate with market forces to determinaitanpléterns.

The U.S case is aexample and demonstratidrom the Northof how a formal and statutory
regulatory land use management system should opeFat¢hermore, this example also
demonstrates how the universal guiding principles of land use plannthgnanagement are
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translated into desired spatial outcomBserefore, the U.S case is useful in that it is a universal
demonstration of the object of land use and development planning and managénent
example alsalemonstrates the direct relationshipldink between ownership, the market and
land use management

2.5.2 Land Use Management Systems and Mechanisms in the Pacific Islands

Before the colonisation of the Pacific | sl ant
were governed by differ# customary tenure systems, although diverse they often shared some
common elements (Browet al, 2010). All these evolved to facilitate the allocation of rights of
access for subsistence, seafoods, hunting, foraging and to conduct ceremonial act®{Biown
2010). In all cases land rights were multiple, conditional and negotiable, and what was owned
was not the land or water so much as rights to its use, few of which were ahbad)itén( other

words, no one individual held all rights to any onetpladividual rights were nested with
extended families, lineages, clans and tribes rights to land were normally acquired as a
consequence of membership in a grouipidf. Without mapping or writing, rights and
boundaries often relied on the memory of gromembers (Crocombe, 2001 as cited in Brawn

al, 2010).

Today there are three categories of land which are encountered in Pacific Islands countries and
they are as follows: customary, freehold, and government land Bebain2010). Government

land wasused for infrastructure such as roads, government buildings, national parks, and mining
sites (Brownet al, 2010). Similar to the South African context, freehold and government lands
have been alienated from the customary tenure system and, although eoate $till claim
customary rights to them, are generally governed by statutory and common law @&raivn

2010). A high proportion of land in the Pacific Island Countries is held under customary tenure
and this has therefore played a crucial role indlamsource allocation and management
(Secretariate of the Pacific Community, 2008). Most of the land has not been registered and
cadastral boundaries are at times not known and this has led to conflicts around ownership and
has alsoinfluenced decisioamaking around the use, development and conservation of land
(Secretariate of the Pacific Community, 2008).

Pacific Island Countries and Territories do not have land use policies or national land use plans
(Secretariate of the Pacific Community, 2008). Siapproximately 97% of the land in the
Pacific is under customary tenure, and based on the fact that customary chiefs have no legal
powers of enforcement and in the absence of national land use plans iare$ polistomary

values alone areot enough to rgmnd to unscrupulous land resource usage (Secretariate of the
Pacific Community, 2008). An example of such unscrupulous usage of land is the logging
companies who are exploitative and operate outside the confines of applicable legislation
(Secretariate othe Pacific Community, 2@). This therefore means thatnajor limitation to
sustainable rural development is the lack of data and information on rural land use in the Pacific,
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and most Paci fic |l sl ands6 admi ni gblerf@tandv e and
resource allocation and management are highly sectoralised (Secretariate of the Pacific
Community, 2008). Most pieces of land use legislation applicable in the Pacific, such as in the
Cook Islands through the Cook Islands Land Use Act of 1869e been too rigid and non
contextspecific (Secretariate of the Pacific Community, 2008). The implementation of the said

Act has therefore been a major challenge because the local peoples do not hase af se
ownership in complying witha piece of lgislation that is inappropriate to their local needs
(Secretariate of the Pacific Community, 2008).

In response to the above discussed challenges regarding national and rural land use planning, the
Pacific Island Countries are now moving towards the éshabent of national land use units

that will coordinate and facilitate land use issues between national and grassroots levels
(Secretariate of the Pacific Community, 2008). Moreover, there is also a move towards the
establishment of what is called Landeagroups in local communities that will promote the
adoption of sustainable conservation practices and foster cooperation between communities, land
users and government agencigsd]. These Landcare boards will assist in the implementation,
monitoring am evaluation of land use policie®ifl). There is a crucial lesson that this research
study can draw from the Pacific Island case when responding to the challenge of land use
planning and management legislation that is inappropriate to the local needs of
communitieBased on the above, adopting a more cooperative and collaborative approach
amongst all stakeholders that are paotiand management is ideal.

2.5.3 Land Management Systems and Mechanisms in Australia

In embracing the crossultural (statutoy western and customary native systems) relations
underpinning land management, the Australian government has adopted a collaborative approach
as a response to land use and resource management. In recognition of the native communities
that are characterideby customary practices to land and resource managemerexigtiag
indigenous knowledge is accommodated in the Australian land management system in the form
of what is termed oI n(dW)dRavieset al, 2013).rindigeivbasnLangl e me n t
Management(ILM)is characterised by a range of activities such as environmental activities,
natural resource management activities and cultural heritage management activities that are
undertaken by indigenous groups and organisations across Australia (Bia&ie2013). This
indigenous approach to land management has its origins traced back over at 0&fsty/éars

ago based on the relationships between traditional Aboriginal and Torres Strait Islander societies
and their customary land and country estdf@avieset al, 2013). The indigenous peoples of
Australia engage with various multiple stakeholders in land management such as the
government, scientists, producer groups, conservationists and any other relevanibjpBrty (
These engagements occur in ange of mechanisms such as formal governraepported

natural resource management projects, indigenous anthnaged protected areas, endangered
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species initiatives, water planning processes and the pursuit of championing cultural objectives
in the absere of nonindigenous actorskid).

The respect for indigenous law and knowledge through Indigenous Land Mana@m@rtas

resulted in more effective land management outcomes in Austibid). (Based on the
Australian experience, this research sthdg identified two main drivers of Indigenous Land
Management. These are based on the recognition of indigenous rights and interests to land
through title and land use agreements as well as the recognition of indigenous leadership at
multiple levels of deisionmaking (Davieset al 2013). Australia has developed different
indigenous land tenure systems under various laws and arrangements underpinning same (Davies
et al, 2013) . The most significant of these tenu
recognised under the Native Title Act of 1998id). Indigenous tenure covers approximately

16% of Australia and most land uses under this tenure system have been classified as traditional
indigenous land usesb{d). The traditional indigenous landses have been recognised and
legitimised through indigenous land use agreements which cover almost 39% of Australian land
(ibid). Through native title recognition and the indigenous land use agreement approach, the
Australian government has therefore babte to regulate land management in the entire country
(ibid).

Traditional 6l ndigenousdéd | eaders have since
Indigenous Land Management arrangements at multiple levels of government dewikiog

and in pratice (Davieset al 2013). An example of this is the Indigenous Advisory Committee

which was established to assist the Minister for Sustainability, Environment, Water, Population
and Communities (Daviest al, 2013). ThisAdvisory Committee comprisaadigenous bodies,

experts, communities and other stakeholders to ensure that the views of indigenous peoples are
incorporated in the i mplementation of the Aus
central to environmental, land and resource memamt bid) . Tr adi ti onal 0l ndi
have formed part of rounble engagements with the Parliamentary Secretary for Climate
Change and Energy Efficiency to ensure that indigenous land management provisions in the
relevant policies and pieces l&fislation benefit indigenous peoplbid). Indigenous people

have also established regional alliances to enable a wide range of land, water and natural
resource policy issues to be addressed through their entrusted customary instibudipns (

The Australian case demonstrates the ability of a ecofisiral country characterised by
overarching statutory and customangtive mechanisms underpinning land management to find
synergy between the criteria which applies in the former and that which idoydeaditional
6indigenodsdoughddehe. 6l ndi genous Land Manage
example does not prescribe a @mefits-all statutory approach to land use and development
managementbut rather also embraces the native and custokmmwledge and practices to land
management.
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2.5.4 Rural Land Use Planning and Management in Botswana

With much attention given to regulatory urban land use elements for the rural settlements of
Botswana, together with the development of land use elsnthiat are important for the
planning of these settlemen@avric and Keiner (undated) hamentified two processes that are
highly significant for the purpose of this research. The first is the gradisgrdeanisation and
uncontrolled rural urbanisan, especially in the periphery of major towns and cities like
Gaborone and the major urban villages (Cavric and Keiner, undated). The second process is on
the poor and inadequate use of land according to its capability and suitability, land tenure and
owner ship (Cavric and Keiner, undated). I n the
city, there seems to be an overlap of different ways of using urban and rurabidhdThis is
prevalent in rural settlements such as Tlokweng, Mogoditshah&ahane amongst others, as

well as in major urban villages such as Molepolole, Mochudi and Ramotsida Most of the

people still live in major villages of designated rural communities, where the land is
predominantly used for agricultural and anin@dd processinglfid).

The rural settlements and villages in Botswana are administered within strictly defined
boundaries, under direct control and management of one or more land llod)ds ( Bot swanaa
rural environment presents a territorialised grotipeople, engaged in cattle raising, agriculture,
collecting veldt products and in forestii¢l). Planners in Botswana mostly focus their planning

in declared planning areas in terms of the Town and Country Planning Act of 1977 (Cavric and
Keiner, undgd). The land within the declared planning areas is through planning processes
transformed into state land, while the land outside of the planning areas is in most cases
communal or tribal land (Cavric and Keiner, undated). It is important to note thedlared
planning area can still be situated within the administrative boundaries of the entire rural
community which is managed from the primary rural centre and which is under the jurisdiction
of main or sudand boards (Cavric and Keiner, undated). Tdwerlapping of administrative
jurisdictions often results in universally inevitable ownership conflicts between state land and
tribal/communal landilpid). These conflicts normally come as a result of the transformation of
communal land into a declaredaphing area or state land, and this therefore limits the legal
competencies of the land boardsd).

Based on the above, the authority of the land boards is reduced to the protection of agricultural
land and its transformation to alternative uses swclheaidential, commercial and industrial,
applicable within designated planning areiégdj. Within the nordesignated parts of the entire

rural community, the land boards perform normal land use planning and development functions
as well as the allocatmoof land {bid). With regards to state land situated outside of designated
planning areas, planners prepare land use plans, and for the land situated outside designated
planning areas on the other handscatied land use district plans are developed asedl as
planning regulatory mechanismii@l). Based on the abovdiscussed planning practices and
systems, Botswana is in need of an integrated and uniform rural land use management system
(Cavric and Keiner, undated).
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What can be derived from the Botsweacase, in a context that is characterised by overlapping
and multiple planning jurisdictions, is the need for an integrated and uniform national land use
management system that will be sensitive towards rural land use management.

2.5.5 Customary and Stautory Land Tenure Rights in Tanzania and their Implications

for Land Use Planning

In terms of the Land Ordinance Act of 1923, which is still in force, all land in Tanzania belongs
to the state or Government and is declared as public or state land (Kauza¢r993). This

means that all land is under the control of the President of Tanzania and is held and administered
for the use and common benefit of the natives of Tanzania (Kaazahi1993). In 1975, the
Tanzanian government passed the Villages Bimmaa Village (Villagization) Act which
established the Ujamaa villages and gave authority to Village Councils to handle all legal land
issues in the villages (Kauzest al, 1993). Under this Act, the state allocated land to registered
villages, and inturn the established Village Councils allocated land to households (Kaizdni

1993). Currently, Village Councils also hold communal agricultural land, grazing land, forest
land and in some cases unutilized reserved land for future allocation andauszer{iet al,

1993). The intention of the Villagization Act of 1975 was to ameliorate Customary Law,
however there was no proper land management systems to aid the implementation of the Act and
therefore the village community continued to abide by custphasv and rights (Kauzeret al,

1993).

The precolonial indigenous land tenure arrangements have had a significant influence on
evolving land tenure and land use planning systems in Tanzhida (There are three main
forms of land tenure in Tanzaniadiay and they shall be discussed beldawd]. The first
common tenure system is the right of occupancy which is defined as a title to occupy and use
land and includes the title of a native community lawfully occupying or using land in accordance
with natve law and customilfid). The second common tenure system is the customary or
traditional land tenure system which is underpinned by customs -tawlsywhich reflect a
communitydéds consensus about what <can waweesl cann
(ibid). The third and final most common form of tenure system is the communal land tenure
system which is defined as land that is held under the control of the entire community or village
and which has been allocated for use solely by the said coynitord).

Land use in rural Tanzania continues to be dominated by traditional practices informed by
cultural norms, customary beliefs, and the local knowledge of the rural communities (Ketuzeni

al, 1993). This form of traditional land use and resour@nagement in rural Tanzania is
therefore in direct conflict with the tegown planning approach practiced by Government
(Kauzeniet al, 1993). This results in a situation where traditional land use continues without
direct neglect of government plans wsddhese are actively imposed by government (Kateteni

al, 1993). The Ministry of Agriculture, following the introduction of new approaches to land
management in the context of rural Tanzania embraced the fact that since land tenure and land
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use systemsra primarily implemented at the local level, it is therefore the local village
authorities that should be responsible for their control (Kaueeral, 1993). An important
milestone for lhe National Governmemtf Tanzaniain 1993 was the development abad Use

Policy which seeks to, in the village areas, facilitate land use by incentives, acknowledge
resource use and rights by incentives, and involves local communities in the management of
those resources (Kauzeet al 1993)With the intention of fostémg sustainable land use
investments not only in Tanzania, but in Zambia and Mozambique astheedpovealiscussed

pillars of the 1993 Land Use Policy have culminated intcuarent legal framework for
sustainable land use and resource managé¢bDenpanet al, 2015).

2.6 Conceptualising Land Use Management Systems (LUMS) in South Africa

This section will begin by discussing the most crucial and important concepts regarding land use
management systems (LUMS) in South Africa, which include but are mitedi to land
management, land use management, land use planning, planning and zoning, development
planning, and development control (Charlton, 2008; Rubin, 2008; KweXatial Planning and
Development Commission, 2010). Given the fact that these cormeptssed quite frequently

and nterchangeably in this report,is therefore crucial that their different meanings be defined

and an explanation be provided regarding situations in a land use management system where
each concept appliesA land use manageent system (LUMS) is aimed at achieving
coordinated, harmonious and environmentally sustainable develogNteihf 2003 as cited in
KwaZulu-Natal Planning and Development Commission, 2010). Land management is defined as
At he manner i n avlhlied, | mamdagesd, copnitaranned for,
(Mahubane, 1998; Sisya, 1998 as quoted in Rubin, 2008:3). Concepts which emanate from the
definition of land management include but are not limited to development control, zoning and
land use planningkwaZulu-Natal Planning and Development Commission, 2010). Land use
management as a sebmponent of the broader concept of land management is defined as an
Aofficially recognized system that determines
further held that land use management represents various systems through which local
government seeks to establish influence over the way in which land is firseddding the

division of land into lots for different users, forms of activity, nature ofdngs as well as the
densitie® thereof (Chetty, 1998 as cited in KwazZiMatal Planning and Development
Commission, 20105). In other words, the above definition refers flall actions that are
required by a municipality to manage lantbr example, trough the zoning of land, the control

of development, and through decisioaking processes (Kahn, von Riesen and Jewel, 2001 as
cited in KwaZuluNatal Planning and Development Commission, 203)0

fiLand use planning is a component of land managementhwhimlves the approval and
regulation of urban and rural land osend it refers tofia systematic assessment of land
potential, alternatives for land use and economic and social conditions in order to select and
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adopt best land use optiand-AO, 1993 agited in Peacock, 20Q0as cited in KwaZultNatal

Planning and Development Commission, 2010). Development planning and development control
are two components of which land use planning is constituted (Kwd¥athi Planning and
Development Commission, 201l fiDevelopment planning refers to a situation where the
physical environment, including the presence or absence of transport, water and other utilities are
evaluated and plans prepared about how different land uses and development can best be
implementedin the public interest (KwaZulu-Natal Planning and Development Commission,
201Q15).

Development control has to do withe implementation side of development planning, because
it is where plans that were decided in the outline or policy plan are rmepted (KwaZulu-
Natal Planning and Development Commission, 209)0 In a situation where zonin@s a
componentof development control does not exist, the developmentnaof &all therefore be
managedin terms of the conditions of title of the subjeeandl (Peacock, 2002 as cited in
KwaZulu-Natal Planning and Development Commission, 2010). Zoniifithes primary tool for
land use managementand it isfian aspect of town planning which is primarily concerned with
certain guidelines, restrictions or limitons on the use of laadThe Planning Initiative, 2005
andNtuli, 2003 as cited in KwaZultNatal Planning and Development Commission, 208)0

2.7LUMS in South Africa: A Socio-Historical Context

2.7.1 The Evolution of LUMS in PostApartheid South Africa

The key reason for the introduction and implementation of the newtavathll land use
management systems was in an atteftptredress the injustices of apartheid planaiag well
asfito provide a social, legal, economic and technical framewotknhat benefit the population
at larg® (Williamson, 2001 as cited in KwaZulNatal Planning and Development Commission,
201017). Past spatial injustices therefore resulted in a lack of integrated and fragmented
settlement patterns in the curresintextwhere land administrations local, provincial and
national government shoufilay a pivotal role in reshaping and redefining spatial outlook of
the country (Williamson, 200las cited in KwaZulNatal Planning andDevelopment
Commission, 2010)L.and ug management systems (LUM&kthereforeintended at providing
fiprecise information for land administrators and decisnakers so as to aid them in the process
of determining what land uses are relevant in the new South afraginshaw, 2006 as cited
in KwaZulw-Natal Planning and Development Commission, 2070 Shortcomings and grey
areas became apparent in KwaZdlatal with the implementation of a osseze fits all approach

to LUMS with the aim of providingia commonly applicable system that pgphcable throughout
the whole province(KwaZulu-Natal Planning and Development Commission, 2080

In 2005, the KwaZultNatal Planning and Development Commission attempted to improve the
limited scope and perspective of the LUW®aZulu-Natal Planningand Development
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Commission, 2010 Thisincludedan addi t i on of asuch asmlvauatioroahd el e m
rating system, a system for monitoring property ownership, a system for monitoring
infrastructure and services, a system for incorporating bgildimd health byaws, a means for
incorporating environmental issues and requirements, and finally, a means including
transportation requirememtg¢The Planning Initiative Team, 2005 as cited in KwazNktal

Planning and Development Commission, 2080 However, regardless of the above attempt,
there was a limitation with the revised LUMSiithat rural areas and their economies of scale
were not adequately catered for, and this necessitated further studies, such as the application of
indigenous knowledgesystems in rural areasland allocation andithe current land use
management systems in rural ate@swaZulu-Natal Planning and Development Commission,
201018). Thesefistudies sought to unpack the status quo in rural areas towards establishing
effective mechanisms for interventigikwaZulu-Natal Planning and Development Commission,
201018).

2.7.2Traditional Leadership and LUMS

In order to get an walepth understanding of existing power dynamics and institutions in rural
communities, thdinstitution of traditional leadership is the starting point and has long been the
basis for local government in Africa during the qa@onial times and most African societies are
still ruled by this institutioo (KwaZulw-Natal Planning and &velopment Commission,
2010:18). iCountries such as Botswana, Namibia, Zimbabwe, and South Africa do recognise, in
their constitutions, the existence and importance of the institution of traditional leadership
(Shabangu and Khalo, 2008 as cited in KwaAwaial Planning and Devgdment Commission,
201Q18). The institution is intended to eexist and work in harmony with democratically
elected structes such as municipalitiesKyWaZulu-Natal Planning and Development
Commission, 2010). This eexistence between traditional and denatic systems is the basis
from which this resear ch lesefgrraind forsnalland ysé and at i on
developmenapplicationproceduresiepart.

Areasunder traditional leadershiim KwaZulu-Natal arediversein terms of their leadengp,

tenure arrangements and land use and management prdéieagulu-Natal Planning and
Development Commission, 201@) 8me traditional areas include privately owned land and may
also include commercial agriculture and subsistence agriculture andveregens across the
province imply that planners must deal with each traditional authority on dgasse bass

(The Planning Initiative Team, 2005 as cited in KwaZNatal Planning and Development
Commission, 20109). Most parts of rural areaseacharacterised by communal land tenure
system which is categorically seen as less complicated when it comes to acquiring land as well as
enjoying land use rights, but it requires to be understood within their particular contexts (The
Planning Initiative ®am, 2005 as cited in KwaZuNatal Planning and Development
Commission, 2010)Land allocation for a particular purpose or use in rural areas under
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traditional leadership is practiced through customary médhgdi, 2003; Mbokazi, Ndlovu,
Mtshali, & Bhengl, 2010 as cited in KwaZulNatal Planning and Development Commission,
2010).

In light of the aboveas in the Australian cask,is very important totake into consideration the
indigenous knowledge mechanisms practiced in the use and managemeantiofiamral areas
(KwaZulu-Natal Planning and Development Commission, 20R@cording to th&waZulu-
Natal Planmg and Development Commissior20Q20), the abovealiscussedknowledge
fishapes the ways in which people engage in any endeavour relating iess&gruanning and
developmeri. These indigenous knowledge mechanisms to the use and management of land
embraces the realities @ontextin rural areas(Jordaan, Pureng & Roos, 2008 as cited in
KwaZulu-Natal Planning and Development Commission, 2010js ostly conflicts with the
essencef the western planning paradigwhich hasoften resulted in onesizefits all land use
management laws and systelfi®orse, Doeseds & Botes, 2002 as cited in KwaZldtal
Planning and Development Commission, 20B2@cording to(Jordaan, Pureng & Roos, 2008 as
cited in KwaZuluNatal Planning and Development Commission, 2RQ)@indigenous
knowledge systems emphasise the unique, sense of place andadentitf .an ar e a

Apart from South Africa, the land management functias also becomethe competency of
Local Municipalities in countries such as Botswana and ZimbgRBlabangu and Khalo, 2008

as cited in KwaZultNatal Planning and Development Commission, 20T0g devolution of

local government power to traditional cousd@uring the apartheid era has left a legacy of land
ownership and jurisdictional conflicts facing the current local governance dispensation
(KwaZulu-Natal Planning and Development Commission, 2010). Khoza (2002), maintains that
the tribe did not own lay but the traditional leader held it in trust on behalf of the tribe, and it is

for this reason that Khoza (2002) sees traditional leadership as the opposite of democracy, rather
than a different form of democracy (as cited in KwaZNhtal Planning and &elopment
Commission, 2010).

2.7.3Policy and Legislative Context of LUMS: A Historical Perspective

Historically, land use management systems in Sdéidtita have had to grapple with the dual
interface between customary anstatutory mechanismgKwaZulu-Natal Planning and
Development Commission, 2010). In the South African context, Kanyeze, Kondo & Martens
(2006 as cited in KwaZulilatal Planning and Development Commission, 2010) provide a clear
distinction between the two forms of land tenure systeme@sgnised and enshrined in the
constitution. The customary land tenure system is often governed by unwritten traditional rules
and is administered by traditional leaders, whereas the statutory land tenure system is governed
by modern law which is of RomeDutch decent and unlike the former system, is supported by
documentary evidence such as title deeds or lease certificates administegegebyment
(Kanyeze, Kondo & Martens, 2006 as cited in KwaZhktal Planning and Development
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Commission, 2010). ltight of its historical land policies, South Africa iscauntry whichhas,

since the advent of constitutional democracy, always grappled with certain complexities in
addressing demographic and racial profiles wherein cultural diversity in relation tasend
management systems (LUMS) features as a crucial subject in the attempt of addressing
segregation and the disintegration of services to the people. The Constitution of the Republic of
South Africa, 1996 (Act 108 of 1996) acknowledges, amongst othegsththe diversity that

exists in South Africa, as well as the values of democracy, human rights and dignity, redress, and
development in its various facets (KwaZdNatal Planning and Development Commission,
2010). Given the history of segregation and timperative to develop a united democratic
society, the integration oflasystems relating to resouredilisation including land use, remains
critical in South Africa ipid). The country has also been confronted with challenges relating to
maintaining a healthy equilibrium between development and land use management
(Montgomery, 2000; Peacock, 2002 as cited in KwaZidtial Planning and Development
Commission, 2010).

Focussing on the traditional land tenure system, Peacock (2002 as cited in KhNafallu
Planning and Development Commission, 2010) argues that there is evidence of environmental
degradation within areas governed under this land tenure system mainly due to the lack of
statutory regulations as wil/| b e, wittie €ancesns e d .
regarding the future ecological sustainability thereof have been raised, is the South African
Spatial Development Initiative Programme (SDI) (KwaZMatal Planning and Development
Commission, 2010). Thep&tial Developmentn i t i iad Strategié intervention by thetate

whose main aim wago integrate and cor di nat e the combined effor
agencies with a view of unlocking unedilised economic potential within specific regions
through the focus of investment onve®pment corridos (KwaZulu-Natal Planning and
Development Commission, 2022). An example of one such initiative was the Maputaland
(Lubombo SDI), now known as the N4 Maputo Corridor, wiueneidor routes were constructed

to dissect a number tfaditonal authority areas on different tabjurisdictions (KwaZuleNatal
Planning and Development Commission, 2010). The main challenge according to Montgomery
(2000 as cited in KwaZuttlatal Planning and Development Commission, 2P20wvasfiaround
balancig development and nature conservaijomith the main criticism being abofitincertain

and possible negative impacts associated with implementing a project with potential to cause
large scale land use changes within areas which are not subject to effirdlezftective statutory

land use and environmental regulati@ns

2.8 The Role and Participation of Traditional Authorities in Municipal Structures

In practice, the available pieces of legislation in South Africa make provision for the
involvement of tradional leadership but lack clarity with regards to their specific roles and
functions in land use management mattasswell as a clear distinction of the parameter of
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operation in the latter of both, the traditional leadership and local government (KmZial
Planning and Development Commission, 2010). There are various pieces of legislation in local
government which seek to regulate the institutions and structures that are involved in land use
management and planning, as well as equivalent practicesaditional leadership areas
(KwaZulu-Natal Planning and Development Commission, 2010). Some of the pieces of
legislation that have guided the implementation of LUMS at the local sphere of government
since the advent of the democratic dispensation iecltid Municipal Demarcation Act (No. 27

of 1998), the Municipal Structures Act (No. 117 of 1998) and its amendments, the Land Use
Management Bill of 2001, the Municipal Systems Act (No. 32 of 2000) as well as the Municipal
Systems Amendment Act (No. 44 &003) (KwaZuluNatal Planning and Development
Commission, 2010).

The Municipal Demarcation Act (No. 27 of 1998) was promulgated in order for rural areas to
also be incorporated into municipal wards as part of the-tevailall arrangement (KwaZutu

Natal Plaaning and Development Commission, 2010). Lang (1999 as cited in Kwalatdl
Planning and Development Commission, 2010) argues that the implementation of the Municipal
Demarcation Act for the first time afforded rural areas with the potential to prasigesople

with the convenience of a variety of economic and social services, as well as the improvement of
the quality of life. Based on the above and with its implications for future land use planning in
rural areas , this therefore marked the dawn ofwa context within which rural land use finds

itself today, and this is characterisby a generation offiemployment opportunities, the
encouragement of small businesses, the provision of physical, social and economic
infrastructure, community involvemennéa development, empowerment and the education of
people as well as the facilitation of development through lessening bureaucratic ogh&nots

1999 as cited in KwaZutilatal Planning and Development Commission, 2820 From a land

use planning and magement point of view as far as unlocking and fostering development in
rural areas is concerned, this is the situation which has municipal planning stuck at a crossroads
between rural or traditional land use management procedures on the one hand teiholimo
bureaucratic and land use and development controls, versus the formal and regulatory land use
management system.

It is important to bear in mind that at the time that the Municipal Demarcation Act was enacted,
and while land use and developmemntrol in South Africa was the responsibility of the
provincial administration through the Developmentciiation Act (No. 67 of 1995), he
institutional adjustments and rearrangements that came with the Municipal Demarcation Act has
decentralised thelgnning function to the local sphere of government where greater community
involvement and responsibility occuiibifl). To complement the above however, as years have
progressed, the LUMS has been introduced so as to help and enable municipalitiesrto bett
manage their land (KwaZulNatal Planning and Development Commission, 2010). An
important issue to interrogate as far as the intended aims of LUMS is concerned, is about
whether the means do successfully meet the intended ends equally across allafitigscip
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within South Africa. The issue of whether the means do meet the ends as far as LUMS is
concerneds a fraction of the motivatinéactors behind this research reporhelresulting land

use management systems and mechanisms, however differengatazhfext and geographical

area and borne from whether the former do meet the latter, is what this research report is
primarily concerned about.

The Municipal Structures Actl998(Act No. 117 of 1998) provides for thepresentatiorand
participation of traditional leaders withirmunicipal @uncils (KwaZulu-Natal Planning and
Development Commission, 2010). Building on the statutory inclusionaditimnal leaders in
municipal @uncils as enshrined in the Municipal Structures Act, in 2001the Ministry of
Agriculture and Land Affairs formulated the White Paper on Spatial Planning and Land Use
Managemenin 2001which resulted in the enactment of theaihd Use Management Bill of 2001
(KwaZulw-Natal Planning and Development Commission, 2010; White Paper onalSpati
Planning and Land Use Management, 2001). The Land Use Managemeft Zi01 provided

for the first time, a legislative basis for whidtaditional leadergan participatan all matters
pertaining to the use as well as the management of land innmuratipalities (KwaZuleNatal
Planning and Development Commission, 2010).

Traditional leaders weréclearly identified in the Bill as part of the Municipal Land Use
Commitee consisting of 15 membersiowever, the shortcoming tie Bill was that it dichot
fiprovide clear guidelines on land 68¢éwaZulu-Natal Planning and Development Commission,
201Q023). The Municipal Systems Ac2000 (Act No. 32 of 2000 made it a requirement for

local municipalities in South Africa to prepare and adopt an Integraggdi@pment Plan (IDP),

with a Spatial Development Framework (SDF) as a component that will guide municipal land
use management syster(ibhe Planning Initiative Team, 2005 as cited in KwaZhhtal
Planning and Development Commission, 2010). Concurrenttirtlunfolding developments as

far as land use management legislation in South Africa is concerned, there were also various
challenges around land ownership that needed to be tackled. The Communal Land Rights Act
2004 (Act No. 11 of 2004)(CLaRA) was intoduced nationally to address land ownership in
comnunal land(KwaZulu-Natal Planning and Development Commission, 2010).

In KwaZulu-Natal for example, traditional leaders have remained sceptical about the CLaRA
because it made no mention of their rolehie tmplementation process thereof, hence this has
caused enormous challenges in its implementation (Kwaatal Planning and Development
Commission, 2010Although it has always been common practice for traditional leaders to apply
customary means to ldnmanagement in rural areas, some do believe that land must be
formalized, where its size, type and monetary value must be deterrfiveaZulu-Natal
Planning and Development Commission, 2010he abovementioned is however a very
expensive exercisevgn the very large tract®f land held under communal ownership imatu
areas(KwaZulu-Natal Planning and &elopment Commission, 2010)ufthemore, another
challenge is thabusiness angotentialdevelopmeninvestorsdid not embrace th€ELaRA since
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it maintained that land beommunally ownedibid). This is also due to the fact that business and
potentialdevelopmeninvestorsprefer a freehold systemibid).

TheCLaRA was eventuallgleclared unconstitutional amslno longer applicable in the Republic

of South Africa(KwaZulu-Natal Planning and Development Commission, 20I8g Province

of KwaZulu-Natal, through thé&waZulu-Natal Planning and Developme#tt (No. 6 of 2008),
provided for local municipalitiesto manadend outside itsschemeareaincludingareas under
traditional leadershiffKwaZulu-Natal Planning and Development Commission, 20D@spite

the provisions which allow for the management of land under traditional leadetisbip
participation of traditional leaders iland use managememptocesseshas nobeen properly
embrace(bid). Pre1994, traditional leaders were at the centre of development of rural
communities under their jurisdiction, and this meant that they were in charge of administration in
their respective jurisdictions (Khanyisz)10).

The new democratic dispensation introduced a system of local government which resulted in the
administrative and certain governance functions being moved from the institution of traditional
leadership to a Council of developmental local governm@ftanyisa, 2010). The new
democratic government incorporated the institution of traditional leadership into the local
governance system, which saw the establishment of ward committees and traditional Councils to
ensure participation by communitiebifl). Moreover the abowvsaid, individual traditional
leaders are allowed to stand for elections to Municipal Councils, Districts, Provincial and
National Legislaturesilfid). Traditional Leaders had control over the economy, they performed
economic functions s as land allocations and distribution, and they also became custodians of
the land ibid).Traditional leaders facilitated economic, environmental and developmental
matters, including the power to collect tax (Khanyisa, 2010). The traditional leader was a
religious leader, a custodian of the culture of his people, a defender of his people, and a judicial
officer responsible for the maintenance of law and order (Khanyisa, 2010).

The role that traditional leaders have always been identified with in traalitior former
homeland areas can still be allowed to flourish as long as these practices are strategically
integrated under the current Constitutional Legal regime. The negotiations that took place during
the transition period towards the election of a deratic government proved to have significant
implications for the recognition of traditional leaders (Khanyisa, 2010). The role of the Congress
of Traditional Leaders of South Africa (CONTRALESA) in shaping the institution of traditional
leadership for déctive rural development and governance resulted in an authoritarian battle
which would haunt the negotiated settlement of accommodating the existence of traditional
leaders within the newly created governance structures (Khanyisa, 2010). Moreoveovtae a
mentioned remains prevalent even despite the passing of pieces of legislation in the new
democratic South Africa such as the Constitution of the Republic of South Africa, 1996 (Act 108
of 1996), the National House of Traditional Leaders Act, 1997 {Aabf 1997), the Traditional
Leadership and Governance Framework Act, 2003 (Act 41 of 2003), the Local Government:
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Municipal Systems Act, 2000 (Act 32 of 2000) and the Local Government: Municipal Structures
Act, 1998 (Act 117 of 1998) (Khanyisa, 2010).

A number of demands from the CONTRALESA, although a settlement was reached in the form
of the abovementioned passed laws, would result in the lack of cooperation and synergy in local
spaces of governance. This has therefore formed the basis for locatirestarch study within

local government, specifically focusing on the parallel land use managegmecedures
followed in semiurban municipalities characterised by former homeland areas under traditional
leadership Based on the aboweentioned, the CONRALESA pushed for the recognition of
traditional authorities and their institutions as the primary level of government in rural areas,
while rejecting the notion that, in the rural areas of the former Homelands, municipalities and
elected Councillors mugte the primary level of local government (Ntsebeza, 2006:270 as cited
in Khanyisa, 2010). For the purpose of this research study as well as in an attempt to locate the
subject on the recognition of traditional authorities within the current democratatitDtanal

order of governance, Section 211(1)(2) of Chapter 12 of the Constitution of the Republic of
South Africa, 1996 (Act 108 of 1996) provides a guiding principle as a framework of usefully
engaging with the subject matter at hand.

Section 211(1)(Rof Chapter 12 of the Constitution of the Republic of South Africa, 1996 (Act
108 of 1996) reads as follows:

A211 Recognition

(1) the institution, status and role of traditional leadership, according to customary law, are
recognised, subject to the Constiturti

(2) A traditional authority that observes a system of customary law may function subject to
any applicable legislation and customs, which includes amendments to, or repeal of, that
|l egi sl ation or those customs. 0

(The Constitution of the Republic of Soutlrisa, 1996: 121).

Subject to the correct interpretation of Section 211(1)(2) of Chapter 12 of the Constitution of the
Republic of South Africa, 1996 (Act 108 of 1996) as cited above, and for the purpose of this
research study, it is therefore argued tiiat customary means of governance in areas under
traditional leadership, must be aligned to other constitutionally recognised pieces of legislation
which are applicable in administering land matters and systems of governance such as the Town
Planning and dwnships Ordinance, 1986 (Ordinance 15 of 1986), the Spatial Planning and
Land Use Management Act, 2013 (Act 16 of 2013), the Local Government: Municipal Systems
Act, 2000 (Act 32 of 2000), the Local Government: Municipal Structures Act, 1998 (Act 117 of
1998), the Traditional Leadership and Governance Framework Act, 2003 (Act 41 of 2003) and
any other applicable pieces of legislation in the above regard. The problem statement of this
research study is to a very large extent ratisad around the challeeghat exists in rural local
communities or in former homeland areas, where the institution of traditional leadership is not
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fully embracing the environment that Section 211(2) of Chapter 12 of the Constitution of the
Republic of South Africa, 1996 (Act 80of 1996) seeks to achieve. Section 212 of Chapter 12 of
the Constitution of the Republic of South Africa, 1996 (Act 108 of 1996) on the other hand
provides for a focused view on local government in as far as the role of the institution of
traditional leaership on matters affecting local communities is concerned, matters on land,
governance and other developmental aspects impacting on local communities (The Constitution
of the Republic of South Africa, 1996). According to Khanyisa (2010), within the xdoate
Section 212(1) of Chapter 12 of the Constitution of the Republic of South Africa, 1996 (Act 108
of 1996), the constitution also indicates that national legislation may provide a role for
traditional leadership as an institution at local governmevel] on the matters affecting local
communities as discussed above.

As far as Section 211(2) of Chapter 12 of the Constitution of the Republic of South Africa, 1996
(Act 108 of 1996) is concerned, a situation where the alignment of customary practiotiseand
constitutionally recognised pieces of legislation, with specific reference to matters of land and
governance, as envisioned by the Constitution of the Republic of South Africa, 1996 (Act 108 of
1996), has become unattainable, and a more negotippedagh in response to this challenge
becomes an unescapable reality. An example of this negotiated approach is being enforced
within the Mpumalanga Province, in what is regarded as a major milestone in the form of a
Memorandum of Understanding (MOU) erddr into by and between the Mpumalanga
Provincial Department of Cooperative Governance and Traditional Affairs (CoGTA), the South
African Local Government Association (SALGA) representing all local municipalities, the
Mpumalanga Provincial House of Tradi@ Leaders, as well as the South African Police
Services (SAPS) (SeeAPPENDIX A). The Mpumalanga Department of Cooperative
Governance and Traditional Affairs (CoGTA), while carrying the mandate of supporting,
monitoring and strengthening the institutiohtoaditional leadership and local municipalities,
seeks to effectively and efficiently integrate the role and status of the institution of traditional
leadership and the traditionalb@ncil to heed the responsibility to plan for land use and land
managemt within its area of jurisdiction (S&PPENDIX A). As to whether the Memorandum

of Understanding, since its signing in March 2014, has yielded any positive cooperative results in
as far as the attainment of sustainable and effective land use and laagemant practices
within the jurisdiction of traditional leadership is concerned, is subject to extensive monitoring
and evaluation across the Province.

2.9 Conclusion

This chapter hadeveloped a useful theoretical and conceptual framework aroundsthessizd

range of arguments and debates from various global perspectives. This theoretical and
conceptual framework has been crucial in locating the South African experience within this
global body of literature in order to learn and draw key lessons fitarational experience. As
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much as a large part of the focus of this research report is around the existing land use
management systems in South Africa, this chapter has also provided a clear account of land use
management systems and mechanisms fromr gjlodal countries. This global account has
enabled this chapter to extract the universal guiding principles that should inform land use
management systems and mechanisms and these principles have provided enough scope for the
analysis of the effectivenesd the parallel formal andess formal land use and development
application procedures in traditional/customary aesathey exist in South Africa. The universal
guiding principles as discussed in this chapter and as advocated for byetDall€2000),
Rodriguezet al (2002) and Ministry of Agriculture and Lands are as follows, and they require
land use management practices to be sensitive towards:

1 the social conditions;
1 the economic aspects;
1 as well as the ecological and environmental conditions dbtadity or area of concern

This chapter has also unpacked the conceptualisation of Land Use Management Systems
(LUMS) in South Africa, and their applicability given the duality that exists with regards to the
difference between the urban as well as t@lrcontexts respectively. A historical account
around the devepment of LUMS over the past 3/ ars of the new democratic dispensatias

been discussedwhilst providing the sociéhistorical context underpinning the evolution of
LUMS, the reception of UMS by traditional leaders in rural areas, as well as the policy and
legislative developments which have served as a guiding framework for LUMS.

As echoed in this chapter, an important issue to interrogate as far as the intended aims of LUMS
is concened, is about whether the means do successfully meet the intended ends equally across
all municipalities within South Africa, urban and rural. The issue of whether the means do meet
the ends as far as LUMS is concerned is a fraction of the motivatiomsféetind this research

report, and the resulting land use management systems and mechanisms, however differentiated
per context and geographical area and borne from whether the former do meet the latter, is what
this research report is primarily concerregbut. From a land use planning and management
point of view as far as unlocking and fostering development in rural areas is concerned, this is
the situation which has municipal planning stuck at a crossroads belegseformal and less
technicalland u® management procedures on the one hand, versus the formal and regulatory
land useand development procedures
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CHAPTER 3

Locating the Research Study within its Legislative and
Broader Policy Context
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3.1The White Paper on SpatidPlanning and Land Use Management, 2001

The government approved the White Paper on Spatial Planning and Land Use Management in
2001, al so known as fAWi se Land Useo, under tF
Local Agenda 21 (Ministry of Agriculire and Land Affairs, 2001). Agenda 21 resulted from the
United Nations Conference on Environment and Development held in 1992 in Rio de Janeiro
(Ministry of Agriculture and Land Affairs, 2001). With regards to land resources, Agenda 21
was based on the dmd objective to facilitate the allocation of land to the uses that provide the
greatest sustainable benefits and to promote the transition to a sustainable and integrated
management of land resources (Ministry of Agriculture and Land Affairs, 2001).nTém@ion

of the White Paper was to show practical ways in which South Africa may move towards an
integrated planning for the sustainable management of land resources approach by satisfying the
following specific needs: the development of policies which vabult in the best use and
sustainable management of land; the improvement and strengthening of planning, management,
monitoring and evaluation; the strengthening of institutions and coordinating mechanisms; and
the creation of mechanisms to facilitatket satisfaction of the needs and objectives of
communities and people at the local levkid). The introduction of the White Paper on Spatial
Planning and Land Use Management in 2001 was a first step by government towards introducing
new legislation in Buth Africa that provides a uniform, effective and efficient framework for
spatial planning and land use management in both urban and rural cabidxts (

Cabinet, through the introduction of the abawention piece of planning legislation, intended

clear up the extraordinary legislative mess inherited from the apartheid planning system and
forms of governance (Ministry of Agriculture and Land Affairs, 2001). This was to be achieved
by rationalising the existing plethora of planning laws into oaBonal system that will be
applicable in each province, in order to achieve the national objective of wise land use (Ministry
of Agriculture and Land Affairs, 2001). The White Paper of 2001 draws from the Green Paper on
Development and Planning published1999 which was developed by the Development and
Planning Commission appointed by the minister of Land Affairs, together with the Ministers for
Housing and Constitutional Development in 1997 and which was also built from the
Development Facilitation Acf,995 (Act 57 of 1995)il§id). The White Paper of 2001 also builds

on the concept of the municipal integrated development plan, the IDP, as provided for in the
Municipal Systems Act, 2000 (Act 23 of 200®)id).

The White Paper on Spatial Plamgp and Land Use Management proposed the following
elements of a new spatial planning and land use management system (Ministry of Agriculture
and Land Affairs, 2001; Padarath, 2015):

o Principles. The basis of the system were principles and norms aimedhéatvany
sustainability, equality, efficiency, fairness and good governance in spatial planning and
land use management, which all planning authorities would adhere to

0 Land use regulatorsThis element would be characterised by authorities in the three
spheres of government who will be able to take the different types of decision falling
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into the realm of spatial planning and land use management. Provinces would have
provincial land use and appeal tribunals as land use regulators in specified situations.
Nationally, the Minister would be a land use regulator of last resort, and only acting in
cases where there has been neglect or flouting of the national principles and norms. The
most prevalent land use regulators will be municipalities

o IDP-based local spati planning. This element was informed by the Municipal Systems
Act which requires that part of each muni
framework. The White Paper of 2001 spelled out the minimum elements that must be
included in a spatial dedopment framework and also proposes that the spatial
development framework operate as an indicative plan, whereas the detailed
administration of land development and land use changes will be dealt with by a
municipal land use management scheme. The laadscheme will record the land use
and development permissions accruing to a piece of land. The inclusion of the spatial
development framework, with a direct link to the land use management scheme, was an
essential step towards integrated and coordindtthing for sustainable and equitable
growth and development.

o A uniform set of procedures for land development appraaks set of such procedures
for the whole country, and the alignment of the procedures for land development
approval with those presenttequired in terms of the Environment Conservation Act
(73 of 1989) for environmental impact assessments. The White Paper intended to
eliminate the current situation where different procedures apply in different provinces,
and even within a province inftBrent apartheid race zones.

o National spatial planning frameworks. In order to achieve more integrated and
coordinated spending of public funds it was proposed that the Minister, in consultation
with cabinet, is able to prescribe national spatial planfrangeworks around particular
programmes or regions. This was not intended to be a national plan as such but was
intended to be a policy framework for sustainable and equitable spatial planning around
national priorities.

The Green Paper of 1999 as a @algpillar for the White Paper of 2001 was informed by an
extensive study of the planning laws which were in place in each province which included the
laws inherited from prd994 provinces and homelands as well as those designed purely for
application inblack urban areas (Ministry of Agriculture and Land Affairs, 2001). This revealed
an extraordinarily complex and inefficient legal framework which has also resulted in significant
landuse planning and management problems, with planning officials in &krep of
government having to deal with numerous different systems within the jurisdiction of each
province, and within most municipalities (Ministry of Agriculture and Land Affairs, 2001).
Before the enactment of the Spatial Planning and Land Use Manaig@wete 2013 (Act 16 of
2013) the country was still marred by contrasting {aed management systems in different
former race zoneshid). As an inheritance from apartheid policies, every municipality in the
country was responsible for the administratmia range of different regulatory systems for
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managing landise {bid). This meant that different procedures had to be followed by applicants,
and different standards had to be met where different opportunities were made available to
members of the puldiaffected by proposed developmentsd). This further increased the
administrative burden on undeapacitated municipalities and contributed to the lengthy time
periods it took to get applications processbdi]. Another critical problem which washaerited

from the abovaliscussed history is that ofeak enforcement in municipalisewhere those
controls that are in place to prevent illegal, unsafe, environmentally unsound land development
are only rarely enforced (Ministry of Agriculture and Landahfs, 2001). There are two most
crucial reasons related to the above for the purpose of this research study and as a basis of the
problem statement of same. The first reason is that most of the land use and development
controls in local municipalities remm unenforced and are often inappropriate, particularly in as

far as they affect the poor (Ministry of Agriculture and Land Affairs, 2001). The second reason is
that there is a general lack of law enforcement capacity in local government, especiallgrin un
capacitated municipalitiesb{d). The most important and unfortunate reality that was conceded

by the Ministry of Agriculture and Land Affairs was that both of the abueationed reasons
created a sense of impossibility in achieving the desired matswf the White Papeib{d).
Moreover, the problem is so immense that the resources available for achieving the desired
outcomes are very limitedith the resulthat the aboweliscussed problems cannot be addressed
(ibid).

Based on the abowtiscussedihe White Paper of 2001 proposed two principles moving forward
which will be the core of the planning system to address the aheméoned problems. The

first form is the principle of incrementalism and the second is the principle of minimalism
(Ministry of Agriculture and Land Affairs, 2001). The principle of incrementalism was borne
from the fact that most municipalities, in particular, have never practiced proper planning
functions and have never had any proper planning instruments (Ministry of Agrecahd Land

Affairs, 2001). Therefore, these municipalitienoot be expected to develpprfect planning
systems at the desired expected pace, but they would have to start with very simplified systems
which can develop into much more intricate systeamsl instruments over timeib{d).
Minimalism on the other hand acknowledges the limitationsgbaernment in all spheres face

in as far as carrying out their planning and legislative requirements, especially limitations with
regards to resources. The tfdlbat The White Paper of 2001 acknowledged that there is weak
enforcement and resource capacity, especially in municipalities within former homeland areas
where they have not been extensively involved in land use and land development management,
calls forthe incremental approacibid). This approach will entail the ongoing revision of land

use and development controls by municipalities to achieve appropriate outcomes whilst building
local enforcement capacitip{d).

What is most important to take frorhet White Paper of 2001 are its founding principles and
norms, which would also later, based on their long term relevance, be the basis upon which the
guiding principles of the new national Spatial Planning and Land Use Management Act, 2013
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(Act 16 of 2013)is found. The founding principles of the White Paper on Spatial Planning and
Land Use Management Act, 2013 (Act 16 of 2013) are as follows: the principle of sustainability
which promotes the sustainable management and use of land resources in accattdahee w

law; the principle of equality where the appropriateness of the use and development of land must
be determined on the basis of its impact on society as a whole; the principle of efficiency where
the desired result of land use must be producedtivghminimum expenditure on resources; the
principle of integration; the principle of fair and good governance where the capacities of
affected communities should be enhanced to enable them to comprehend and participate
meaningfully in development and plang processes affecting them (Ministry of Agriculture

and Land Affairs, 2001). This research study has therefore leaned more towards the principle of
sustainability in as far as the universal guiding principles for the use and development of land are
concened. Based on this principle therefore, every municipality must have a land use
management system in the form of a land use scheme which should be a key part of a
municipalityos regul atory power s -Bwm of thewu st
municipality (Ministry of Agriculture and Land Affairs, 2001). According to the Ministry of
Agriculture and Land Affairs, a land use scheme was aimed at being an instrument that can
either be a very complex and detailed document which would accommodate a vgdeofan
different land uses especially where there is relatively strong institutional capacity as in
metropolitan municipalitiesi§id). On the other hand, based on the needs and capacity of smaller
local or district municipalities in primarily rural areas)and use scheme can be simplified and
customized to be suited to such circumstances. This was what the White Paper of 2001 envisaged
to achieve.

3.2The Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013) (SPLUMA)

3.2.1 Introducing the S’LUMA in Relation to the Research Study

This research study is undertaken during a significant time in the country where a major
milestone in the form of a groursteaking national and provincial planning law reform pssc

has been achieved. The nevatidnal Spatial Planning and Land Use Management Act, 2013
(Act 16 of 2013) (SPLUMA) and the Mpumalanga Provincial Spatial Planning and Laand Us
Management Bill (MSPLUMB) hatherefore been drafted as a result of the abogationed
planning law reform proces3he SPLUMA was assented by the President of the Republic of
South Africa on the of August 2013 and has come into operation as fromtd duly 2015.

Even though the Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013)
(SPLUMA) hasbeen promulgated and has come into operation, most municipalities in the
country have not yet established the necessary systems as required to start performing their
planning functions in terms of the SPLUMA.

The introduction of the SPLUMA is set to aidfegdtive and efficient planning and land use
management (Padarath, 2015). In the context of a transformative agenda, the SPLUMA has been
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proposed as a possible tool to effect the desired spatial transformation (Padarath, 2015). This
spatial transformationgenda is therefore underpinned by the principles of inclusivity, mobility

and access, economic development that drives local and national growth prospects and
transforms space in a manner that is socially and environmentally sustaibat)leThe above
mentioned principles are also aligned to the universal guiding principles for land use planning
and resource management planning as discussed previously. In building on the research study by
Padarath (2015), and for the purpose of this research studyPthéVB\ will be discussed in

this section in terms of its guiding principles and normative direction to land use management as
well as the sections and provisions of same.

Until the promulgation of the SPLUMA, the systemic elements proposed in the 2001 White
Paper on Spatial Planning and Land Use Management, and detailed in subsequent spatial policy,
were not included in any new legislation governing spatial planning and land use management
(Padarath, 2015). The Development Facilitation Act, 1995 (Act 6P8%5)1(DFA), predating

the White Paper, which has since been repealed, was the onrli98dspiece of legislation that

dealt with spatial development principles and provided a land use management mechanism
(ibid). The DFA was applied in paralleltoexistgy pr ovi nci al and for mer
legislation and mechanisms, and municipal Town Planning Schemes, and it has therefore been
repealed with the finalisation of the SPLUMAi@). Other historic parallel planning related
legislation that has beemepealed by the SPLUMA include: the Removal of Restrictions Act,
1967 (Act 84 of 1967); the Physical Planning Act, 1967 (Act 88 of 1967); the Less Formal
Township Establishment Act, 1991 (Act 113 of 19@1FTEA), and the Physical Planning Act,

1991 (Act125 of 1991)ipid).

In the absence of a new uniform piece of planning legislation like the SPLUMA, various pieces
of legislation governing issues with a direct impact on spatial planning remained in force and
some were formulated pe$994 (bid). Thesepieces of legislation include: the Subdivision of
Agricultural Land Act, 1970 (Act 70 of 1970); the National Environmental Management Act,
1998 (Act 107 of 1998)NEMA); the Heritage Resources Act, 1999 (Act 25 of 1999); and the
Mineral and Petroleum Resmes Act, 2002 (Act 28 of 2002)b{d). The SPLUMA was
therefore developed to legislate for a single, integrated planning system for the entire country as
a response to the challenges facing plannifmgd)( The current legislative compliance
requirement®f the SPLUMA will demand more innovative sharing and engagement methods in
order to transcend the boundaries between technical and authentic engageiaenTHe
concepts of engagement and participation should therefore be fully embraced in mues;jpaliti
especially when dealing with traditional leadesd) . The SPLUMAGS i mpact o
is dependent on the quality of mechanisms, process and systems established by the various
spheres of government, and specifically the extent to which thelagewent principles are
translated into achievable and contextualised spatial outcomes in each spatial impdntiarea (

The enactment of the SPLUMA has brought about the following changes to spatial planning and
land use management (Padarath, 2015):
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1 reiteration of the sole mandate of municipalities where municipal planning (land
development, land use management) is concerned, placing municipalities as authorities of
first instance whilst invalidating inconsistent parallel mechanisms, parallel systeims an
measures or institutions that existed to deal with land development applications

1 the development of a single and inclusive viallvall land use scheme for the entire
municipality to regulate land use and development

1 the preparation of respective SDBg all three spheres of government, based on the
norms and standards guided by development pringiples

1 alignment of authorisation processes where necessary on policies and legislation
impacting land development applicaticarsd decisiormaking processes;

1 the alignment of forward spatial planning in the form of Spatial Development
Frameworks (SDFs) with everyday land use management and regulation in the form of
Land Use Schemes.

The first point above is the most important for the purpose of this reseadshastut was the

most relevant basis upon which the findings of this study were tested. This has therefore assisted
the research process in deriving cordgpecific conclusions and recommendations in response

to the problem statement. Based on the abineSPLUMA is also a response to the following
planning challenges (Padarath, 2015):

1 clearly defining each element of the planning system, from strategic spatial planning to
the management of land development, and specifying the links between the elements

1 legislating principlded planning, giving normative direction to the content and
intended outcomes of plans and planning mechanisms

1 through the planning principles, attempting to address the fragmented, unsustainable
spatial development patterns still cheterising the country

1 creating a single, integrated legal system dealing with planning in a uniform way for
the country

i specifying the role of each sphere of government in the planning system.

In the context of this research study, the SPLUMA is intendeaserve as a framework for spatial
planning and land use management as a response to the following challenges which have also
partly informed the problem statement of this study: past spatial and regulatory imbalances;
inconsistency and lack of uniformgitin the application procedures and decisioaking by
authorities responsible for land use decisions and development applications; and poor facilitation
and enforcement of land use and development measures (Department of Rural Development and
Land Reform2013). Furthermore, the SPLUMA was enacted during a time when the following
contextual planning problems continue to plague the country (Department of Rural Development
and Land Reform, 2013):
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1 many people in South Africa continue to live and work in @adefined and influenced
by past spatial planning and land use laws and practices which were based on racial
inequality, segregation, and unsustainable settlement patterns;

1 multiple laws at national and provincial spheres of government in addition tawise |
applicable in the previous homelands and-gelferning territories which have created
fragmentation, duplication and unfair discrimination, continue to exist and operate;

T parts of the countryds urban and espatalal ar e
planning and land use management legislation and are therefore excluded from the
benefits of spatial development planning and land use management systems;

1 various laws governing land use give rise to uncertainty about the status of municipal
spatal planning and land use management systems and procedures and frustrates the
achievement of cooperative governance and

1 informal and traditional land use development processes are poorly integrated into formal
systens of spatial planning and land use management.

Since the commencement and operation of the SPLUMA, the implementation thereof has been
marred by a dark cloud which might potentially haveliogpions on its current form. Duringé

Minister of Rural Devapment and Land Refoiinparliamentary address to the National House

of Traditional Leaders which took place on tH& & July 2015, traditional leaders expressed
great resistance against the SPLUMA Act, which they say does not recognise them asafradition
leaders and land owners (Ndenze, 2015). The traditional leaders argue that the Act bestows sole
discretion and responsibility tocal municipalities to preside ovplanning matters as well as

who gets to sit on Municipal Planning Tribunals, evercommunal land (Gasa, 2015; Ndenze,
2015). The House of Traditional Leaders further claims that the implementation of the Act
undermines their authority in communal areas under their jurisdiction (Gasa, 2015). The Minister
confirmed that the Act was alreaéh operation as from the’bf July 2015, and that it was not

only meant to empower municipalities in their planning functions, but that they also needed to
take ownership of the Act themselves (Ndenze, 2015). The Minister further assured the
traditond | eader s that as the fide facto ownerso o
all land use and land development matters in terms of the SPLUMA which affects land under
their jurisdiction (Ndenze, 2015).

The House of Traditional Leaders hasgoled with the Ministeto suspend the implementation

of the Act until amendments which confirms them as the owners of the land under their
jurisdiction are made (Gasa, 2015; Ndenze, 2015). It is important to note that the debate on the
ownership of tradibnal land is not the main concern of this research study, although if left
unresolved, it has the potential to render the land use and land development management systems
in terms of the Spatial Planning and Land Use Management Act, 201316Acif 2013)
ineffective in traditinal areas.
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3.2.2Guiding Principles of the SPLUMA and Key Provisions in Relation to the Research
Study

3.2.2.1Underpinning Development Principles of the SPLUMA Relevant to the Research

Study

This subsection of the Spatial Plamgiand Land Use Management Act, 2013 (Act 16 of 2013)
(SPLUMA) will discuss the guiding normative principles of the Act in the context of this
research study. Furthermore, there will be a particular focus on only those sections and
provisions of the Act ahits regulations that are relevant to this research study. This is not in any
way meant to render the rest of the guiding principles and provisions of the SPLUMA as least
important, but it is to rather ensure that those parts of the Act that have beers askasis upon
which to test the findings of this study are thoroughly discussed and analysed for meaningful
conclusions and recommendations. It is important to note that the White Paper on Spatial
Planning and Land Use Management, 2001 establishéduhdation for the planning principles
currently contained in the National Development Plan and the SPLUMA (Padarath, 2015). Based
on the abovesaid, there is therefore close alignment and clear policy transitional direction visible
in these sets of pringies (Padarath, 2015).

The development principles discussed below are in terms of Chapter 2 of Section 7 of the Spatial
Planning and Land Use Management Act, 2013 (Department of Rural Development and Land
Reform, 2013). The first relevant guiding developinprinciple of the SPLUMA that will be
discussed is the principle of spatial justice. The most important aspects to draw from this
principle are the following: the past spatial and other development imbalances must be redressed
through improved access land andits use spatial development frameworks and policies at all
spheres of government must address the inclusion of persons and areas that were previously
excluded, with an emphasis on informal settlements, former homeland areas and areas
characterisg by widespread poverty and deprivation; land use management systems must
include all areas of a municipality and specifically include provisions that are flexible and
appropriate for the management of disadvantaged areas, informal settlements and former
homeland areas; land development procedures must include provisions that accommodate access
to secure tenure and the incremental upgrading of informal areas (Department of Rural
Development and Land Reform, 2013; Padarath, 2015). As far as this resealghisstu
concerned, this principle seeks to respond to the past spatial and development imbalances
through the improved use of land. This is to be achieved through the inclusion of formerly
excluded areas such as informal settlements and former homeland vateas applicable
regulatory spatial planning and land use management systems. This principle also emphasises on
how municipal land use management must be applicable throughout the entire municipal space,
wall-to-wall.

Based on the abowaentioned, thigneans that land use and land development procedures must
be developed to be flexible, appropriate and corgpetific especially with regards to the
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formerly excluded areas. This principle also echoes the importance of applying an incremental
approach irorder to achieve all that is envisaged above. Given the spatial planning and land use
management legislative background as well as the challenge that lies ahead in as far as the
implementation of the SPLUMA is concerned, an incremental approach is wedtrdhe second

guiding principle is the principle of spatial sustainability with the key aspect being upholding
consistency of land use measures in accordance with environmental management instruments
(Department of Rural Development and Land Reform, 2@RJarath, 2015). This principle
speaks to the fact that regardless of the context of any area in question, as well as the leadership
regime characterizing same, customary or otherwise, land use management measures must be
standard.

The third guiding priniple is the principle of efficiency, whereby decisioraking procedures

are designed to minimise negative financial, social, economic or environmental impacts, and
where development application procedures are efficient and streamlined with timeframes
adheed to by all parties (Department of Rural Development and Land Reform, 2013; Padarath,
2015).This principle promotes an environment whereby all spatial planning, land use and land
development procedures, as well as all decismaking procedures of sameeaefficiently
adhered to. The above is to ensure that the financial, social, economic and environmental well
being of communities is not compromised. The fourth guiding principle is the principle of spatial
resilience, whereby flexibility in spatial plangolicies and land use management systems are
accommodated to ensure sustainable livelihoods in communities most likely to suffer the impacts
of economic and environmental shocks (Department of Rural Development and Land Reform,
2013; Padarath, 2015). Thisinciple seeks to ensure that land use management systems in any
context within the country, are developed in such a manner that they become sensitive to the
needs and livelihoods of communities. In other words, this means that the regulation or
managemet of any land use or development must take into consideration the fact that residents
of previously disadvantaged communities often conduct inegenerating land uses as the main
means of survival. It is therefore very important that land use and devahbpnanagement in
terms of the SPLUMA takes this into consideration.

The fifth and last guiding principle is the principle of good administration (Department of Rural
Development and Land Reform, 2013; Padarath, 2015). The key aspects to draw from this
principle are the following: all spheres of government must ensure an integrated approach to land
use and land development that is guided by spatial planning and land use management systems
that are underpinned by the SPLUMA; the preparation and amendfsgrdti@al plans, policies,

land use schemes as well as procedures for development applications must include transparent
processes of public participation that afford all parties the opportunity to provide inputs on
matters affecting them; and policies, istgtion and procedures must be clearly set in order to
inform and empower members of the public (Department of Rural Development and Land
Reform, 2013; Padarath, Z8)1 Padarath (2010) provides amgument that, as with any
normative or conceptual statemiethe principles will always be open to interpretation when
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applied to a specific local context. Another positive aspect emanating from the guiding principles
is the adoption of a flexible and incremental approach walldws for a differentiated setf

spatial planning and land use management mechanisms in different circumstances (Department
of Rural Development and Land Reform, 2013; Padarath, 2015). Padarath (2010) further argues
that, based on the aboewgentioned approach, if clear guidance is navjated, the outcomes
strived for in terms of the SPLUMA, may not be achieved as they will be lost at the highest
levels of planning that should guide other detailed plans and planning mechanisms.

3.2.2.2The Sections and Provisions of the SPLUMA Relant to the Research Study

In terms of Section 24(1), a municipality must adopt a single-teallall land use scheme for its

entire municipal area (Department of Rural Development and Land Reform, 2013). This will
therefore entail the introduction of cert-specific and appropriate categories of land use zoning

and regulations into areas not previously covered by a land use scheme, such as areas under
traditional leadershipil§id). Section 24(2)(c) makes provision for land use schemes to adopt an
incrememal approach in the introduction of land use management and regulation, especially in
the abovementioned areas that were previously not covered by a land use scheme (Department
of Rural Development and Land Reform, 2013; Padarath, 2015). From an acvasand
institutional point of view, more flexibility and responsiveness should be built into land use
schemes (Padarath, 2015). Padarath (2015) interprets the achievement of this view through the
incremental introduction of regulations, shortened proms in certain areas, the promotion of
incentives and providing provisions that can respond to the application of policy and set
priorities. In terms of the abosdiscussed, it is clear that the SPLUMA considers land use
management mechanisms to do mdrant just control land use and development (Padarath,
2015).

Based on the above, Padarath (2015) further emphasises on the need to recognise that the
introduction of regulatory land useanagement systems, especially in formely excluded areas,
cannot addresa range of issues that also impact on the spatial transformation agenda of the
SPLUMA. This is due to the lack of capital resources prohibiting land ownership, unresolved
land claims as well as the security of tenure for most in the ainewtioned formey excluded

areas (Padarath, 2015). Therefore, municipalities need to develop land use management systems
that are cognisant of all citizen®i@). In understanding their context, municipalities can employ
innovative ways of addressing land use managéeraad establisrsameas more than just
assessing development applications and development cabi)l Padarath (2015) therefore
argues that simply having a watl-wall land use management system will not automatically
realise the desired regulatorytoomes of the SPLUMA. The SPLUMA does not prescribe a
specific spatial form, this will solely be the responsibility of the local municipalities (Padarath,
2015). An example of how municipalities have taken responsibility as mentioned above is within
the Mpumalanga Province, where the Department of Rural Development and Land Reform has
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developed a standard generic modeldyy that can be customized to the respective local context

of municipalities within the province. Section 16(1)(d) of the modelalyméakes provision for

the accommodation of cultural customs and practices of traditional communities in land use
management (Department of Rural Development and Land Reform, 2013). In terms of Section
17(1) and (2) a Municipality must develop and adopt a lesgdscheme in the prescribed manner
and may, on its own initiative or on application, create an overlay zone for land in areas that are
prioritized for shortened and special land use and land development application procedures
(Department of Rural Develomnt and Land Reform, 2013).

Section 33(1) of the SPLUMA requires that all land development applications must be submitted
to a municipality as the authority of first instance, in the prescribed manner as contemplated in
Section 14(1)(a) and (i) of the SBMA Regulations (Department of Rural Development and
Land Reform, 2013). In terms of Section 14(1)(a) of the SPLUMA Regulations, a municipality is
tasked with determining the manner and format in which a land development and land use
application must be sunitted (Department of Rural Development and Land Reform, 2013).
Furthermore, Section 14(1)(i) also makes provision for a municipality to determine a procedure
that provides for the submission, assessment, and determination of a land development and land
use applicationibpid). In terms of Section 35(1) of the SPLUMA, a municipality is required to
establish a Municipal Planning Tribunal in order to determine land use and development
applications within its municipal area (Department of Rural Development_and Reform,

2013; Padarath, 2015). A Municipal Planning Tribunal must, in terms aifo8e36(1) of the
SPLUMA, consist of officials in the fultime service of the municipality as well as persons
appointed by a Municipal Council and who are not municigféicials, but who have the
knowledge and experience in spatial planning, land use management and land development
(Department of Rural Development and Land Reform, 2013).

In terms of Section 38(1)(b) of the SPLUMA, a person may not be appointed astzents a
Municipal Planning Tribunal if that person is either a member of Parliament, Provincial
Legislature, Municipal Council, or the House of Traditional Leadiéid)( In other words, and

for the purpose of research study, this means that local @udcillors and traditional leaders

may not take part in the decisiomaking on land use and land development applications. As far
as Ward Councillors are concerned, they are not completely removed from the process since the
Municipal Councils are the onego are required to in terms of Section 36(1) of the SPLUMA

to appoint members to serve on the Municipal Planning Tribunal, and to, in terms of Section
37(1) determine the terms and conditions of service of those members (Department of Rural
Development ad Land Reform, 2013). As for traditional leaders, Section 23(2) of the
SPLUMA, subject to Section 81 of the Local Government: Municipal Structures Act, 1998 (Act
117 of 1998) and the Traditional Leadership and Governance Framework Act, 2003 (Act 41 of
2003), makes provision for municipalities to, in the performance of their land use management
functions, allow the participation of traditional councils (Department of Rural Development and
Land Reform, 2013). Based on the above, it becomes clear thatdhesct role of Councillors
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and traditional leaders, marks the professionalization of the planning profession at local
government, in as far as decisioraking is concerned.

There is howeverprovision as an alternativfer traditional Councils in traditizal areas where

there is resistance against their indirect role in land use, land development, and general land
management matters. Regulation 19 of the Spatial Planning and Land Use Management Act,
2013 provides for a traditional council to conclude aviser level agreement with the
municipality in whose municipal area that traditional council is located, subject to the provisions
of any relevant national or provincial legislationterms of which the traditional dZincil may
perform land use managemermwers and duties on behalf of the municipality in the traditional
area concerned (Department of Rural Development and Land Reform, 2013). Based on the
above, a traditional council can only undertake land use management in its traditional area in
accordancavith the provisions of the service level agreement entered with the concerned local
municipality (Department of Rural Development and Land Reform, 2013)sitaation where a
traditional @uncil does not conclude a service level agreement with the ipalitie as
mentioned above, and that traditional Council continues to engage in land use and land
development management matters, that traditional Council is still obliged to provide proof of the
allocation of land rights in terms of the customary law iggple in that traditional area to the
applicant of a land development and land use applicatad).(This is to allow for the applicant

to submit a land development or land use application in accordance with the provisions of these
Regulationsipid).

3.3The National Development Plan 2030 (NDP)

The National Development Plan (the NDP), Vision 2030, was developed by the National
Planning Commission as a strategic guiding document significant for planning. Through the
NDP, the National Planning Commissiaas successful in crafting a broad and strategic vision

that will underpin the planning system into the future. Chapter 8, also referred to as desired
Outcome 8 of the National Development Plan is aimed at transforming the human settlement
landscapeaswel as the entire countryo6s space econor
This transformation agenda meant that all planning related systems and legislation in South
Africa will be restructured in order to reverse the legacy left by apartheid spktraling
(National Planning Commission, 2011). As part of this new vision, emphasis is placed on a set of
normative principles that will underpin the planning system in the country, and they are as
follows: to create spaces that are liveable, equitablstaisiable, resilient, efficient and
supportive of economic opportunities and social cohesion (National Planning Commission,
2011) . Therefore based on the NDPO6s embrace
smooth transition from the White Paper gpafal Planning and Land Use Management 2001

from which the normative principles were enshrined, to the final promulgation by cabinet of the
Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013) was ensured.
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In ensuring that the desired outces of planning are achieved into the future, whilst
acknowledging the challenges that lie ahead in as far as achieving the transformative agenda, the
overall vision of the NDP embraces an incremental approach (National Planning Commission,
2011). This incemental approach is viewed in the context of this research study wherein the
NDP acknowledges that the country has a dysfunctional and inequitable settlement pattern,
especially in former homeland aredsid). Many of these settlements in the former hiame

areas have population densities approaching that of urban areas but which lack the suitable mix
of land uses and economic activities to support local economies, including the necessary
infrastructure and governance arrangements to manage this chiaidye The NDP further
acknowledged that the past systems governing land use in traditional areas were not working and
the institutional capabilities to manage processes such as the development of appropriate
regulatory systems were nexistent (bid). Before the enactment of the Spatial Planning and
Land Use Management Act, 2013 (Act 16 of 2013), the NDP identified the need for a guiding
framework for national spatial development due to the fact that the often parallel and conflicting
legislation that reglated landuse management was largely unreformed and dated back to
apartheid ipid). The inefficiencies in the processing of land use and land development
applications by municipalities was also identified as a challenge based on the fact that the
applicable planning legislation did not distinguish between procedural requirements for small
municipalities that receive only few large applications and big metropolitan municipalities that
receive manyibid).

As part of Vision 2030, the NDP proposed a numbkerecommendations which seeked to
respond to most of the aboedescussed challenges underpinning the South African planning
system. Interventions that include economic solutions, institutional reform, changes to land
management systems and infrastructovestment were proposeibifd). More work is required

to ensure that there is a sufficiently differentiated understanding of rural areas in South Africa,
especially traditional areas within former homeland ardad)( A differentiated approach to
spatia planning is required which allows simple approaches to be adopted in uncontested areas
such as traditional areas, and which provides for mechanisms to address the conflicts that are
likely to emerge in other cases more speedily than at prebaht (A reform of the current
planning system is recommended in order to eliminate inefficiencies in administrative
procedures for land development without compromising the need for careful evaluation of
proposals (National Planning Commission, 2011). Municislitire required to f@&ssess and

adopt contexspecific procedural mechanisms for land use and land development applications
whilst strengthening the enforcement of planning and building control regulations (National
Planning Commission, 2011). Attentioashto be paid to land use management processes as well
as the quality of development applications in areas under traditional governance (National
Planning Commission, 2011). What the National Planning Commission was aiming to achieve
from the abovaliscused recommendations of Outcome 8 of the National Development Plan is a
combination of a strategic vision and realistic incremental changes (National Planning
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Commission, 2011). Based on the abodiszussed therefore, the NDP has the necessary
strategic imptus to inform ongoing legislative reforms well into the future.

3.4Conclusion

This chapter was able to locate the research study within its broader legislative and policy
contextThis has proven crucial for the purpose of analysis that has been ablerive
conclusions and recommendatibns at ar e based on the wunderpinn
broaderplanninglegislative and policy frameworkhe key principles that are enshrined in the

White Paper on Spatial &ining and Land Use Management2001, the Spatial Planning and

Land Use Management Act, 2013 (Act 16 of 2013) (SPLUM&g well as the National
Development Plan has served as a litmus guide from which to test the findings of this research
report, whilst ensuring informed conclusions aedommendations.
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CHAPTER 4

A Comparative Study of Formal andLess FormalLand Use
and Development Application ProceduresThe Case of the
Thembisile Hani Local Municipality

64



4.1 Introduction: The Thembisile Hani Local Munic ipality

Established in terms of the provisions of the Local Government: Municipal Demarcation Act,
1998 (Act 27 of 1998) together with the Local Government: Municipal Structures Act, 1998 (Act
117 of 1998), within the democratic context of the Constitutibthne Republic of South Africa,
1996 (Act 108 of 1996the Thembisile Hani Local Municipality is situated on the navéstern

part of the Mpumalanga Province under the Nkangala District Municipality, Republic df Sout
Africa (see Map 1(a) on pa@d). In relation to its location, the Municipality shares its municipal
boundaries with the Tshwane Metropolitan Municipality (Gauteng), the Dr JS Moroka Local
Municipality (Mpumalanga), Elias Motsoaledi Local Municipality (Limpopo), Emalahleni Local
Municipality (Mpumalanga), and Steve Tshwete Local Municipality (Malanga) (see Map

1(b) on pages5). The Thembisile Hani Local Municipality, together with the Dr JS Moroka
Local Municipality are home to a majority of settlements that formed part of the former
KwaNdebele Homeland which was established by the former apartheid Government as a self
governing state in terms of the Bantu Homelands Constitution Act (Act 21 of 1971) (Thembisile
Hani IDP, 2014/2015; Zeuker, 2014).

Based on the situation of the Thembisilari Local Municipality in terms of the municipal
demarcations of the democratic dispensatandwithin the context of the former KwaNdebele
Homeland, the Municipality is comprised of seven (7) traditional authorities which are
recognised by the Departnieaf Cooperative Governance and Traditional Affairs (COGTA)
(Thembisile Hani IDP, 20:2016). The seven (7) traditional authorities with jurisdictions
overlaid or superimposed on the current Municipal Ward delineations are as follows: the
Ndzundza Fene Twal Authority, the Ndzundza Sompalali Tribal Authority, the Ndzundza
Mabhoko Tribal Authority, the Manala Mbongo Tribal Authority, the Manala Mgibe Tribal
Authority, the Manala Makarena Tribal Authority, and the Machipe Tribal Authority
(Thembisile Hani 1P, 20112016). Within the abovenentioned recognised seven (7) traditional
authorities in the Municipality, there are fifty seven (57) settlements and villages, and eight (8)
of which have been proclaimed in terms of Proclamation R293 of 1962 as legahlisbed
townships (Thembisile Hani IDP, 202D16).

The legal status of the settlements and villages within the Thembisile Hani Local Muncipality, as
mentioned above, means that there are only eight (8) settlements where property owners or
households hee freehold title ownership to their properties in the form of full title deeds or Deed

of Grants registered against their properties (Thembisile Hani IDP;2Zd). The rest of the
settlements do have preliminary plans, and some do have approved @telrageglownship
General Plans, however the households residing in these settlements do not have freehold or full
ownership of their properties (Thembisile Hani IDP, 2@D16). The type as well as the legal
status of the aboveentioned settlements repees the settlements that were established in
terms of Proclamation R188 of 1969.
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Map 1: (a) Location of Thembisile Hani Local Municipality in Relation to South Africa and Mpumalanga;
(b) Locality Map of the Thembisile Hani Local Municipality
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The types of ownership or tenurial systems that exist within the Municipality will be further
discussed wdepth in the following section dhis Chapter. Covering the types of ownership or
tenurial systems is crucial for the purpose of this research, especially when viewed through the
lens of Daleet al, 2000 one of the prominent theorists of the individualised tenurial school of
thought whdor the relationship between form of tenure/ownership and land use. The uniqueness
and desirability of the chosen study area is borne from the fusion of the former KwaNdebele
Homeland, with its status as an independent-gmlerning territory, with the e
democratically delineated Municipal Ward jurisdictions of the new dispensation. The study area
is significant for the purpose of this research study in that it is the basis upon which the research
can begin to explore the dual or parallel land agglication proceduresrhich are experienced

in a semiurban and semiural Municipality.

This Chapter will begin to focus on the dichotomy that exist within the established realm in
Local Government, and which can be attributed to the following: i) the fornealiablished
Municipal Council structure where in terms of the Constitution of the Republic of South Africa,
1996 (Act 108 of 1996) municipal planning is a vested function, and ii) versus the recognition
and incorporation of the institution of traditioralthorities in processes of municipal council
functions, together with the unintended and legitimization of thegeeirning aspect of the
traditional authorities, esp@tly around matters of langhanagement. Hence when one carefully
pays attention tohe overlapping authorities within the chosen study area, as well as within the
context of the prevalent parallel land usgplication proceduresa comparative stly of the

latter is made ideal.

4.2 Historical Background and State of Land Use and Devefmment Management

4.2.1Legacy of Past Planning Legislation and Processes

The overlapping jurisdictions and authorities found in the Thembisile Hani Local Municipality as
introduced in the previous section are due to the history of the study area beingea fo
homeland with a number of regional traditional authorities established under the constitutional
regime of the apartheid Bantu Homelands Constitution Act (Act 21 of 1971), and which was
therefore incorporated into and recognised in the current deticompastitutional regime of the
Constitution of the Republic of South Africa, 1996 (Act 108 of 1996) following the transition
from the former to the latter regime (Zeuker, 2014). Within the Mpumalanga Province, the
planning law environment has been heawlfluenced by the composition of parts of former
homelands such as the former KwaNdebele Homeland, Kangwane Homeland, Gazankulu
Homeland and the Lebowa Homeland, including parts of the Old Transvaal P(deulcer,

2014) Based on this historical backgmd, the South African planning landscape in the new
democratic dispensation found itself inheriting, apart from varying systems and forms of
ownership/tenurial systems, a number of applicable and more often confliction pieces of
planning legislation, anthoth these factors which define the planning landscape in-rseahi
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and semurban contexts will be discussed further within the context of the Thembisile Hani
Local Municipality.

As discussed in the previous section, the different forms of tenureutrahtly exist within the
Thembisile Hani Local Municipality were inherited and are part of the legacy of the former
KwaNdebele Homeland Government as well as the legal status of the settlements and villages
that were established in terms of ProclamatiB293 of 1962 and R188 of 1969 which were
promulgated as Land Use and Planning Regulations in terms of the Black Administration Act,
1927 (Act 38 of 1927) (Baylis, 2011; Thembisile Hani IDP, 2@016). Proclamation R293
regulated settlements over landttisaheld under communal titleship and where households are

in possession of Deed of Grant documents as guarantees to their land, and it further applied to
urban development (township development, granting and registration of tenure as well as the
issuingof building permits) in the former homelands and-gelferning territories, including the
former KwaNdebele Homeland, other than in Kangwane and Lebowa (Baylis, 2011; Thembisile
Hani IDP, 20112016). Within settlements that were established in termsamidnation R188

on the other hand, a system of ownership which is characterised by the Pertoi3o@mupy
principle was enforced, where the allocating authority of land in this case wotlid dggoointed
headmen of the recognised traditional author{fléeembisile Hani IDP, 20:2016). This meant

that upon the allocation of land, households were not issued with freehold title deeds, but rather
with Permissiorto-Occupy (P.T.O) certificates which did not guarantee them an indefinite right

to their alloc#ed land (Thembisile Hani IDP, 202D16).

Proclamation R188 regulations also apply to rural land tenure and development where lesser
requirements for survey and registration is required, making it more difficult to upgrade tenure
and formalize developmerin these areas (Baylis, 2011). A guideline document has been
developed by the Mpumalanga Province for the formalization of settlements and the upgrading
of land tenure rights in townships proclaimed in terms of Proclamation R293 of 1962, and dense
rural settlements situated on land governed by R188 of 1969 (Baylis, 2011). The guideline
recognizes that the formalization of settlements and upgrading of land tenure rights requires
cooperation between spheres of government, traditional authorities ancetttecatfommunities
(Baylis, 2011). This form of cooperative governance will be discussed further in the following
section of this Chapter, with a specific focus on the role of traditional authorities in Municipal
structures for the purpose of this reseanttialy.

More regulations were promulgated at a later stage in terms of the Black Administration Act,
1927 such as Proclamations R1886 of 1990 and R1888 of 1990, where the former applied to
township establishment while the latter applied to the preparatiown planning schemes in
released areas in former homelands andg®ierning territoriesilid). The abovementioned

seeks to demonstrate that, despite the fact that these areas were homelandsyandrsel{
territories within a rural context, theerwas still a considerable amount of thought given to
establishing and maintaining a land use management and planning regulatory framework. As to
why planning within the Thembisile Hani Local Municipality as well as Local Municipalities of
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a similar ruralcontext within the Mpumalanga Province and the rest of the country has left an
open window for the traditional authorities of former homelands andjeeérning territories to
operate outside of any applicable land use management and planning regudatewdrk, is a
guestion that this research study will also seek to respond to through thorough analysis.

The majority of the land within the Thembisile Hani Local Municipality is held in trust by either
National or Provincial State Departments on behfithe community, and most of this land is
governed under customary law by the recognised traditional authorities (Thembisile Hani IDP,
20142015). With only eight (8) proclaimed settlements within the Municipality, this means that
private land ownership othe rest of the settlements which represent a majority of the land
within the Municipality, is impossible to attain (Thembisile Hani IDP, 20016; Thembisile

Hani IDP, 20142015). This is mostly due to the fact that the applicable pieces of legislation
which are aimed at securing tenure to land for the community, such as the Less Formal
Township Establishment Act, 1991 (Act 113 of 1991) as well as the Upgrading of Land Tenure
Act, 1991 (Act 112 of 1991) involve a very lengthy and often cumbersome aplipmocess,

and in most cases such applications are never finalded. came out of the findings of the
qualitative interviews is that the municipality would engage with the admeeissed application
process until the application is acknowledged lgyrttunicipality and the applicants are advised

to pursue their applications further with the relevant Provincial or National Departnaeaks

t hat s as f ar as mo s(Mashashigd.|persoraltcommongcation Oetaberp r o g
2015)The Less Forml Township Establishment Act, 1991 (Act 112 of 19Q19¢FTEA) has

been widely used in rural municipalities within the Mpumalanga Province such as the
Thembisile Hani Local Municipality for the establishment of new settlements and townships,
especially informer homeland areas (Baylis, 2011). The Upgrading of Land Tenure Rights Act,
1991 (Act 112 of 1991) on the other hand provides for the formalization of townships where the
general plans have been approved and where the registration of full ownerskaxecgace
(Baylis, 2011).

From experience, the role and cooperation of traditional authorities in formalization and tenure
upgrading processes is the most crucial part of the application process, and it is therefore at this
point where these processes moiften than not reach a deadlock. This is due to the fact that
traditional Councils are generally very hesitant to issue out tribal resolutions in support of the
Statebs efforts to formalize and wupgr dghdte t enu
are also within the jurisdictions of the recognised traditional authorities (Thembisile Hani IDP,
20142015). Befoe the promulgation of the newallonal Spatial Planning and Land Use
Management Act, 2013 (Act 16 of 2013), planning coumtiye and egecially within the
Mpumalanga Province has always been marred by multiple and often conflicting pieces of
legislation which apply in different areas depending on the legal land cftdahes areas in
guestion as discussed previougBaylis, 2011).

The mpact that this disjointed legacy had on the planning system, which is most evidentin semi
rural municipalities such as the Thembisile Hani Local Municipality, has resulted in some pieces
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of legislation being administered by the municipality and somdéytovince, and this is what

has complicated planning and development within the municipality (Thembisile Hani IDR, 2014
2015; Baylis, 2011). Amongst those already discussed in this chapter so far, there is also the
Black Communities Development Act, 198Act 4 of 1984) and its Land Use Regulations
(Baylis, 2011). The Black Communities Development Act of 1984 provided existing
leaseholders to land certain security of rights until the township register is opened and full
ownership can be conferred (BaylX)11). The Act, together with the Township and Land Use
Regulations R1897 of 1986 was assigned to the Mpumalanga Province, and in terms of
Proclamation R163 of 1994, Regulations R1897 of 1986 was used for land use management
within townships established terms of the Actilpid).

The former KwaNdebele homeland also developed its own planning law in the form of the
KwaNdebele Town Planning Act, 1992 (Act 10 of 1998)d). This Act was intended to apply

to parts of the former homeland and was aimed atlaggg the planning, as well as the
establishment and development of towihgd). The Mpumalanga Province was also responsible
for the administration of the KwaNdebele Town Planning Act of 1992, although in other
homelands, it continued to use the proons of Proclamations R293 of 1962 and R188 of 1969
(ibid). The assignment of the administration of all past planning laws regarding land matters to
all provinces was enforced with the enactment of the Land Administration Act, 1995 (Act 2 of
1995) which futher made provision for the creation of uniform land legislation, and other
matters incidental thereto (Baylis, 2011). The Land Administration Act of 1995 pertains to
proclaimed areas including former homelands, areas for which a legislative assembly was
established in terms of the S@bverning Territories Act of 1971, and any area that was
established in terms of the Black Administration Act of 1927, and which is situated outside the
two aforementioned areas (Baylis, 2011). Later followed the Commuamal Rights Act, 2004

(Act 11 of 2004)(CLaRA) which was aimed at addressing land use management and relations
between traditional and elected authorities in the former homeland areas as well as any other
matters incidental thereto as discussed in Chapi®ayis, 2011).

4.2.2Current State of Land Use and Development Management

As far as the current state of land use and development management is concerned, the
Thembisile Hani Local Municipality is presently dealing with a serious challenge of inadequate
availability of properly planned land for human settlement (Thembisile Hani IDP -2014).

The abovementioned challenge has therefore resulted in the eruption of informal settlements in
most areas within the Municipality, where some of the traditiam#horities are further
perpetuating this phenomenon by the allocation of people on the unplanned land (Thembisile
Hani IDP, 20112016). This practice of the allocation of land by the traditional authorities for
either residential purposes or for developiris not regulated correctly and this therefore makes

it very difficult for the Municipality to plan properly (Thembisile Hani IDP, 2€A016).
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Traditional Authorities more often allocate land for a particular use or development without due
consideratiorfor the long term impact that the proposed use or development on the environment
and service infrastructure, and vice versa, and consequently the impact that the development will
have on the people who will directly be affected by it (Thembisile Hani BDP42015). This
sporadic means of allocating land by the traditional authorities means that the importance of
ensuring that proper planning is undertaken, together with all required accompanying specialist
studies, is often neglected (Thembisile Hani IR8142015). As emphasised in the Thembisile
Hani Integrated Development Plan, it is important that the municipality addresses the above
discussed scourge in order to prevent a worse scenario where the allocation of land for human
settlement purposes is m® on dangeprone or environmentally sensitive areas (Thembisile
Hani IDP, 20112016). Moreover, another challenge inclsdemmunity members who apply to

the Municipality for use or development on raw and unplanned land, and this makes it difficult
for the Municipality to process and have a final determination on these applications without
proper planning and specialist investigations conducted (Thembisile Hani IDP;2Q0%4%
Examples of this will be explored in the form of the quantitative data on Uesedand
development applications, under the Quantitative Data Analysis section.

The sporadic allocation of land as discussed above has also resulted in the second most crucial
challenge for the Municipality, and that is the rammpliance of the abowaentioned practices

with the Thembisile Hani Spatial Development Framewafr2010, as well as the Thembisile

Hani Land Use Scheme (LUS) of 20@Mhembisile Hani IDP, 2022016). In terms of Section

26 of the Municipal Systems Act, 2000 (Act 32 of 2000) (MS@&nd as a component of the
Municipalityés I ntegrated Development Pl an (I
the Municipal Systems Act, 2000, and now read with Section 20 of the Spatial Planning and
Land Use Management Act, 2013 (Act 16 of 2D{SPLUMA), the Municipality is required to
develop and adopt a Spatial Development Framework (SDF). The Municipal Spatial
Development Framework is the principal planning document which is aimed at informing all
decisions pertaining to spatial planningndl use and development within a Municipality
(Thembisile Hani IDP, 2022015). The Spatial Development Framework is aimed at achieving

the following objectives: i) to set out the desired spatial form of the Municipality; ii) to set out
basic guidelines foa land use management system within a Municipality; iii) to indicate the
desired patterns of land use within the Municipality; iv) to indicate where public and private land
development and infrastructure investment should take place; v) to indicatesingble and
undesirable utilisation of space in a particular area; vi) to provide a strategic assessment of the
environmental impact of the Spatial Development Framework; vii) to identify projects and
programmes for the development of land within the Mipaility (Thembisile Hani IDP, 2014

2015).

Baylis (2011) argues that the Spatial Development Frameworks that are prepared under the
Municipal Systems Act of 2000 have tended to have an urban bias, and far more work is needed
to relate planning and landaisnanagement schemes to the local circumstances, particularly in
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rural and traditional areas. Therefore, this is the kind of bias that the SPLUMA seeks to respond

to, and that this study has drawn its research findings from. In giving effect to, as foelthas

effective implementation of the Thembisile Hani Municipal Spatial Development Framework,
2010, the Municipality has developed and adopted a-tevallall land use scheme which is
currently known as the Thembisile Hani Land Use Scheme, 2010. Tlhogitgnajf land uses

within the Thembisile Hani Local Municipality, some of which are also regulated by the
Municipalitydos Land Use Scheme include commer
subsistence farming and large parcels of unspecified, llundamentally zoned agricultural
(Thembisile Hani IDP, 2012015).

In the context of the current disjointed planning system within South Africa and the Mpumalanga
Province, this makes it almost impossible for the Municipality to have complete covgrat

area of jurisdiction in terms of land use management, and thus rendering the enforcement of its
land use scheme ineffective (Thembisile Hani IDP, 2BQ#5). With regard to the regulatory

land use management component of planning within the Mpngal Province, the
Mpumalanga Town Planning and Townships Ordinance, 1986 (Ordinance 15 of 1986) applicable
to former Awhiteo, #Aindianod, and Acol ouredo a
the regulation of land use (Baylis, 2011). As tenseen from the description of the laws and

their applications in the previous section, the complexity of this stptogs heightened by the

limited geographic applicability of certain laws, the new reality of sailvall municipal areas,

and the diffeing needs of communities in urban, traditional, and rural areas (Baylis, 2011). Apart
from the multiple pieces of legislation applicable depending on jurisdiction, there are also
various roleplayers involved in the allocation as well as the determinatidine use of land, and

these are the recognised traditional authorities, the Municipality, as well as the Mpumalanga
Provincial Department of Cooperative Governance and Traditional Affairs (formerly with the
Department of Rural Development and Land Adstimation DARDLA) and the Department of

Rural Development and Land Reform (DRDLR). The abmentioned has therefore resulted in

the parallel land use and land development management practices that this research is concerned
about.

Before the commencemeoit the new National Spatial Planning and Land Use Management Act,
2013 (Act 16 of 2013) (SPLUMA) which seeks to establish a uniform system of planning in
South Africa, the Mpumalanga Province had authorised most local municipalities, including the
Thembisie Hani Local Municipality, to deal with land use regulation within their areas of
jurisdiction, however this excluded former black areas or released areas in terms of the repealed
Black LawsAmendmentAct, 1949 (Baylis, 2011). The traditional areas amintr homelands
that are subject to a variety of customary an
and different forms of tenure such as the Less Formal Townships Establishment Act of 1991, and
the Land Use and Planning Regulations in teaihthe Black Administration Act of 1927 are
administered by the Provincial Government and have not been integrated into the municipal
planning systemilgid). The overall objective of the Less Formal Townships Establishment Act,
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1991 (Act 113 of 1991), whic has now been repealed by the SPLUMA, was to formalize
settlements or villages to be deemed to be townships established in accordance with the Town
Planning and Townships Ordinance, 1986 (Ordinance 15 of 1986) as the law governing the
establishment of tomships in force in the area in which the designated land is situated (Baylis,
2011). This therefore meant that all future land use and development applications undertaken
within townships established in terms of the repealed Less Formal Townships Estebtigitt,

1991 would be administered in terms of Ordinance 15 of 1986. In addition, the laws that are
applicable to the former rural areas of Mpumalanga and which constituted the old Transvaal
Province were also still administered by the Mpumalanga Pre\ioid).

All of the abovediscussed stattgu 0 i S despite the fact t hat
designation of the administration of the Town Planning and Townships Ordinance, 1986
(Ordinance 15 of 1986) to the provinces where it is currently applicableerms of
Proclamation 161 of 1994, assigned its applicability to entire areas of municipal jurisdictions,
including former tribal and black areabi@). However, in practice, the application of different
laws to different geographical and types ofntounities indicates that the applicability of the
Town Planning and Townships Ordinance, 1986 (Ordinance 15 of 1986) to entire areas of
municipal jurisdictions has not been generally embraced and adheibaioThe Provincially
authorised municipalitee have generally been geared for procedures in the Town Planning and
Townships Ordinance, 1986 (Ordinance 15 of 1986), but still fell short in adapting to the wider
scope of their jurisdictions before the new wahlwall land use management schemes were
introduced ipid). The geographic applicability of old area/tospecific town planning schemes,
some of which were promulgated in terms of Ordinance 15 of 1986, were generally limited in
scope, leaving large parts of the new weallvall municipal areas uegulated other than by
customary laws, other old order laws, as well as the Development Facilitation Act, 1995 (Act 67
of 1995) (Baylis, 2011).

Some old order laws, such as Proclamation R292 of 1962, while providing a valuable option for
land use developemt, have shortcomings that have had to be addressed by provincial adjustment
to the information required by the authorities for decisimaking (Baylis, 2011). These laws do

not match the structures at municipalities, fail to integrate the outcomes heitplanning
systems at local level, are outdated, and do not involve interested and affectedipattieghge
diversity of laws of similar planning intent but with different approving authorities and
conflicting competencies requirepecialized knowledg and insight on the part of the
implementing authorities for a balanced outcorb&l). The potential for confusion is significant

and can result in delays, wrong outcomes, and poor integration with municipal systems, often to
the detriment of communitighat require assistanc#i@). Interventions such as the new wall
to-wall land use management schemes will improve the formal framework for land use
administration, but unless supported by adequate capacity and traditional leadershipvituy

not resdve the problemsilgid). The abovementioned buyn and role of traditional authorities
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will be elucidated further in the following section when this research study begins to explore the
participation and role of Traditional Authorities in Municipal Strwes.

4.3 A Quantitative Analysis of Formal and Less FormalLand Use and Land Development
Applications (20117 2014)

4.3.1Findings

This section will seek to provide an analysis drawing from a set of quantitative data in the form
of available records othe number of applications received, both in terms of formal as well as
less formalland use and development application procedures. There are two sets of received
application records, and in consideration of the parallel or dual landpydieation proedures

which characteris¢he Thembisile Hani Loal Municipality as a semirbanmunicipality, they

have been categoed as both the formalpplications received in terms of applicable planning
legislation as well as the less formal/simplified applicaiogceived. The formal as well as the

less formal/simplified applications received and processed within the Thembisile Hani Local
Municipality consist of the following types, which have been organised in the form of Table 1.
and 2. respectively: the formapplications consist of township establishment applications,
rezoning applications, subdivision applications and consolidation applications, whilst the less
formal applications consist of site/land allocations and consent use applications that are of a
lesser technical nature compared to the formal applications (see Table 1. and 2. with populated
information). With regards to the timeframe of the collected application records for this
guantitative study, from 2011 to 2014, this is due to the fact thahtise available and reliable
application information collected from the Thembisile Hani Local Municipality as well as the
Nkangala District Municipality for both categories of land use and development applications is
between 2011 and 2014. For a clearereusihinding of the above, this section will further
provide a distinction between the different types of applications profiled as part of this
guantitative study.

Table 1. shows that between 2011 and 2014 there was only a total of 17 formal land use and
dewelopment applications received and approved. Table 2. shows that between the same time
period as above there was a total of 380 less formal land use and development applications
received. The 380 number of applications are comprised of applications lositeoallocations

(196 applications) and consent use applications (184 applications). However, for the purpose of
this research study and analysis, the focus will be on the 184 less formal consent use
applications. This is all in order to successfullyiagh proper comparative analysis with the
formal type of applicationsBased on the manner in which the less formal applications are
captured in the ThembisiléHani application register, it iclear that the municipality
hagleveloped a template that wilssist with systematically capturing these applicatidiss

register has assisted the municipal planners, after advising the applicants with the proper
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application procedures to follow, to keep track of the process and status of same, especially
where theelevant provincial and national state departments are affected.

THEMBISILE HANI QUANTITATIVE LAND USE AND DEVELOPMENT
APPLICATION DATA

TABLE 1: FORMAL LAND USE AND DEVELOPMENT APPLICATIONS 2011 -2014
- Township Establishment Rezoning Subdivisio Consolidation
Approved 8 5 3 1
Not Approved 0 0 0 0
No Follow-Up 0 0 0 0
Unauthorised Undetermined Undetermined | Undetermined Undetermined
Development
TOTAL 8 5 3 1
TOTAL (%) a7 29 18 6

Table 1: A Table of Formal Land Use and Development Appdinatin
Thembisile Hani Local Municipality (Source: Minutes of the Tov
Planning and Land Use Committee Meetindskangala District
Municipality)

Based on the above, any form of land use, land development and site allocation application from
areas underraditional authorities, must be accompanied by letters of recommendation/consent
from both the tribal authority under whose jurisdiction the affected application land/property is
situated as well as the local ward councillor under whose ward the appligabperty is
situated. Although most of the less formal applications are received from areas predominantly
under traditional leadership, records still show that the same type of applications are also
received from the formal/urban areas within the muaidyp The abovementioned application
composition is therefore also being used for most of the less formal type of applications received
from formal/urban areas. The reason for this is discussed later under the analysis subsection.
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TABLE 2: LESS FORMAL LAND USE AND DEVELOPMENT APPLICATIONS
20112014
_ Site Allocation Consent Uses
Council Approval 0 0
Not Approved 196 184
No Follow-Up 0 0
Unauthorised Development Undetermined Undetermined
TOTAL 196 184 380
TOTAL (%) 52 48 100
Ward Councillos Consent 14 57
Tribal Authority Consent 14 71
No Consent 168 56

Table 2: A Comparative Table of Less Formal Land Use and Development Applications in
Thembisile Hani Local Municipality (Source: Land Use and Development Application
Registeri Thenbisile Hani Local Municipality)

In defining the different types of applications, this section will begin by discussing the formal
land use and land development applications, wherein the Thembisile Hani Local Municipality in
terms of the Town Planning and Tosips Ordinance, 1986 (Ordinance 15 of 1986) (pending

its repeal) is an authorised Municipality to assess these form of applications (Assessment Criteria
for Land Use Applications in Thembisile Hani Municipality, undated). However, regardless of
the abovementioned, the Thembisile Hani Local Municipality is not, as per standing
determination by the MEC for the Mpumalanga Department of Cooperative Governance and
Traditional Affairs (CoGTA) due to inadequate planning capacity reasons, authorised to exercise
its planning functions as they are currently vested with Nkangala District Municipality
(Assessment Criteria for Land Use Applications in Thembisile Hani Municipality, undated). This
means that the Nkangala District Municipality is responsible for admmimgteall planning
functions on behalf of the Thembisile Hani Local Municipality, and this includes the assessment
of land use, development and planning applicatidlisl)( Formal land use and development
applications in this sense means complete appiicsiti in terms of applicable planning
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legislation, that are usually submitted by qualified town planning and land surveying applicants
for larger developmentsb{d).

In most cases in practice, such formal applications will either be submitted in terrms of a
applicable Land Use Scheme, in this case the Thembisile Harioaaéll Land Use Scheme of
2010(Assessment Criteria for Land Use Applications in Thembisile Hani Municipality, undated;
Nkangala District Municipality: Municipal Planning Capacity BuildiGtrategy for the District
Municipality of Nkangala and the Local Municipalities of Dr JS Moroka, Thembisile and
Emakhazeni Town Pl anning fAQuick Referenceo Guide,
is stateowned land, the abovwmentioned applicatns are often subjected to a state land release
process that is facilitated by the National Department of Rural Development and Land Reform,
as the custodians of which all state land is vested, in order to procure land use and development
rights (AssessmeénCriteria for Land Use Applications in Thembisile Hani Municipality,
undated).

The first type of these common applications is the application for township establishment in
terms of Section 96 or 108 of the Town Planning and Townships Ordinance, 198@&(0edl5

of 1986) which is intended to consist of at least two proposed erven (Nkangala District
Municipality: Municipal Planning Capacity Building Strategy for the District Municipality of
Nkangala and the Local Municipalities of Dr JS Moroka, Thembesilé Emakhazerii Town

Pl anning AQuick Referencedo Guide, 2006). The
amendment, in terms of Section 56 of the Town Planning and Townships Ordinance, 1986
(Ordinance 15 of 1986), of land use rights to an adéra zoning, use or development
conditions in terms of a proclaimed and applicable Land Use Sclieiaie The third and fourth

type of common applications are the applications for subdivision and consolidation, in terms of
Section 92(a)(b) of the Towndining and Townships Ordinance, 1986 (Ordinance 15 of 1986),

of erven in an approved township respectivébyd]. These will include all approved townships

that were established in terms of the Town Planning and Townships Ordinance, 1986 (Ordinance
15 0f1986), or any other repealed law relating to townshipd)(

It is important to note that despite the fact that the albls@issed types of applications are
defined in terms of the Town Planning and Townships Ordinance, 1986 (Ordinance 15 of 1986)
even though the Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013)
(SPLUMA) has been promulgated and has come into operation as fromdahduly 2015, most
municipalities in the country have not yet established the necessary systegaiged to start
performing their planning functions in terms of SPLUMA. This also means that most
municipalities are not yet in a position to commence with the assessment of land use and
development applications in terms of the SPLUMA. Traditional & fesnal applications when
compared to the formal applications as discussed above, and for a clear distinction between the
two types, are those applications that are submitted by local residents predominantly situated on
stateowned land, and of which threguality and content are very limited, and often lacking the
following: clear intent of the applicant, locality diagrams, insufficient motivation for proposed
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rights, insufficient cadastral information (Surveyor General Diagrams, stand boundaries, etc)
(Assessment Criteria for Land Use Applications in Thembisile Hani Municipality, undated). The
most common of these less formal types of applications received by the municipality are
applications for land/sites for either residential or for business purpasegll as applications

for business rights (Assessment Criteria for Land Use Applications in Thembisile Hani

Municipality, undated).

TABLE 3: LESS FORMAL LAND USE AND DEVELOPMENT APPLICATIONS (2011 -2014)
Consent Use Applications
Traditional Aras Formal Areas
Council Approval 0 0
Not Approved 116 68
No Follow-Up 0 0
Unauthorised Developments Undetermined Undetermined
TOTAL 116 68 184
TOTAL (%) 63 37 100
Ward Councillor's Consent 39(34%) 18(26%)
Tribal Authority Consent 49(42%) 24(35%)
No Consent 28(24%) 26(38%)

Table 3: A Comparative Table of Less Formal Land Use and Development Applications from
Traditional Areas and Formal Areas within the Thembisile Hani Local Municipality
(Source: Land Use and Development Application RegisThenbisile Hani Local

Municipality)
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The common challenges associated with these types of applications are that the residents
applying in the abowenentioned manner do not have the understanding of a Land Use
Management Scheme or land use contralg] another challenge is that both the Thembisile
Hani Local Municipality and the Nkangala District Municipality are unable to process and have a
determination on all the applications given the ownership status of the land whereupon the
applicants are siated (bid).

Despite the challenge identified as part of the findings, in the context of a lack of understanding
of formal/legal application procedures by the residents of traditional areas, the collected data
shows that same is also a challenge in thedburban areas (see Table 3 abowunless there is

a provision for a simplified procedure for these types of applications catered for in legislation,
the current standard and legally acceptable application procedures, with the exception of
SPLUMA, 2013,dictate that if a person who is not the registered owner wishes to apply for a
specific land use on land registered to the state, a rental agreement needs to be reached or the
person needs to buy the landiq). The abovanentioned process entails thaetperson or
applicant needs to undertake a state land release process which is a very complicateshan
cumbersome process thaolongs both the acquisition of planning rights for the applicant, as
well as compromises the ability of the ThembisilenHaocal Municipality and Nkangala
District Municipality to speedily decide on applications (Assessment Criteria for Land Use
Applications in Thembisile Hani Municipality, undated).

On the other hand, all the formally compiled applications have registeneers who, with the
attachment of a special power of attorney, authorises professional planning and land surveying
consultants to motivate and lodge the applications on their béthialimportant to note that the
traditional areas represent the fiftgven (57) traditional settlements and villages on state land
and under the jurisdiction of traditional leadersfsipe Map 2 on Page 78) for St@wned Land

within the Thembisile Hani Local Municipalitywhile the formal areas represent the eight (8)
areas which have been proclaimed in terms of regulation 4(1)(a) of Chapter 1 of Proclamation
R293 of 1962 and any other applicable planning legislation, as legally established township areas
(Thembisile Hani IDP, 20t2016). The data that was sampled fog tbrmal areas in Table
3.include semregistered areas wipneliminary township layouts that are registered at the
SurveyoftGener al 6s of fice, but not yet procl-ai med.
2016) such areas represent 13 out of the 57oafggmed areas. From the 184 number of less
formal consent use applicatiosampled, as depicted in Table 88 represent the same type of
applications received from formal areas as defined above.
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4.3.2Quantitative Suvey: Analysis of the Responsdgom Residents on Land Use andland
Development Application Procedures in Urban and Traditional Areas
In an attempt to validate the assumptions and some conclusions regarding the reasons why there
is a high number of less rimal land use consent applications as opposed to the formally
compiled and technically motivated applications in terms of applicable legislative requirements
and criteria, a survey was undertaken which targeted the local residents of the Thembisile Hani
Local Municipality as participant$n light of the questions that the local residents were asked to
respond tp and for the purpose of analysis of same, these were organised into three (3)
categories of analysig.he categories for analysis are as follods: ) testing the ¢
knowledgeof thecommon applicable law governing the use and development of land within the
municipality; 2)t esting the communityds knowledge and
development  application  procedures; 3.) testh g t he communityosre
professionalconsultants to undertake technically motivated and compliant applications in the
prescribed form on behalf of the commupity and 4. ) testing the commu
fees associated with land use amdlalevelopment application procedur€able 4. below is a
representation ofesults derived from the responses of the community of Thembisile Hani
Which will also be discussed in the following ssictions.

4.3.2.1Knowledge of the Law Governing the Usand Development of Land

The fact that 73%fsampled residents residing in traditional areas demonstrated asignificant lack
of knowledge of the common applicable law governing the use and development qirteved,

that there is generallpw propensity ® comply and abide by the law such area®n the other
hand, the proportional difference between those who have knowledge of planning legislation
governing the use and development of land those who do nat very minimal. The fact that

there is53% d residents who have knowledge of planning legislation as compared to just 47%
of those who do not, demonstrates the conclusion that the residents in urbahnasesasore
knowledge of the laws governing the use and development of tkeard those residingn
traditional areasAlthough the above results hold trd&,% of those who do not have knowledge

of planning legislation in urban areas is still very significant to warmgny les$ormal
applications have also been submitted to the municipality by udsdents as will also be
further discussed in the following sslection.
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TABLE 4: RESIDENTS QUANTITATIVE SURVEY RESULTS IN URBAN AND
TRADITIONAL AREAS (FROM 5 OCTOBER 2015 i 26 OCTOBER 2015)

Indicators of Analysis Responses
Yes No Do Not Understand
Tradition Urban Tradition Urban Tradition Urban
al Areas al Areas al Areas Areas
Understanding Current Applicable
Planning Legislation
Town Planning and Townships o o o o o o
11 Ordinance (Ordinance 15 of 1986) 2 (20%) 2 (20%) 8 (80%) 8 (80%) 0(0%) 0 (0%)
Knowledge of
Legislation 0 o o o 0 0
and 1.2 The SPLUMA (Act 16 of 2013) 3 (30%) 6 (60%) 7 (70%) 4 (40%) 0 (0%) 0 (0%)
Regulations
2. Knowledge Land Use Schemes
21 ;’gigmlsne Hani Land Use Scheme of 3 (30%) 6 (60%) 7 (70%) 4 (40%) 0.(0%) 0 (0%)
AVERAGE: 27% 47% 73% 53% 0% 0%
Knowledge of Type of Land Use
3. Rights Agplicablyepon my Property 1 (10%) 2 (20%) 9 (90%) 8 (80%) 0(0%) | 0(0%)
4. ggg‘é"lfgﬁzg ksgﬁcgfsnznd Land 1(10%) | 20%) | 9@o%) | 8(@8o%) 0(0%) | 0@O%)
Knowledge of Knowledge of Land Use and Land
. Y 0, 0, 0, 0, 0, 0,
Application 5 Development Application Procedures 6 (60%) 5 (50%) 4 (40%) 5 (50%) 0 (0%) 0 (0%)
Procedures
Experience in Lodging Land Use and
6. Lagd Developmen? Agplications 1 (10%) 0(0%) 9 (30%) 10 (100%) 0(0%) 0 (0%)
Knowledge of Prescribed Format
7. Land Use and Land Development 0 (0%) 0 (0%) 10 (100%) | 10 (100%) 0 (0%) 0 (0%)
Applications
AVERAGE: 33% 18% 67% 82% 0% 0%
Reliance on . . )
Professional 8. El‘fnsr']g'fofi';récgSr'\‘/?foerss'ona' 10 (100%) | 10 (100%) | 0 (0%) 0 (0%) 00%) | 0@O%)
Consultants Y
AVERAGE: 100% 100% 0% 0% 0% 0%
Affordability 9. Affordability of Professional Fees 2 (20%) 0 (0%) 8 (80%) 10 (100%) 0 (0%) 0 (0%)
AVERAGE: 20% 0% 80% 100% 0% 0%

Table 4: Results of the Comparative Quantitative Suoidesponses from Residents of the
Thembisile Hani Local Municipality: Knowledge and Affordabilitylcdnd Use and
Land Development Appliation Procedure§Source:Survey Conducted by Sibusiso
Chili, Student Town Planner, Human Settlement and Town Planrnihgmbisile Hani
Local Municipality)
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4.3.2.2Knowledge and Understanding of Land Use and Land Development Application
Procedures
The survey results show that %7 ofsampled residents residirig traditional areasalso
demonstrated asignificant lack dinowledge and understanding of land use and land
development application procedures. This, in essence, fyribnegs that there is generadlylack
of ability by the community to comprehend thgpécation procedures that are imposed by the
local municipality The fact that on the other hand, there is avery tpgbportional difference
between those whdo not, and those whbave knowledgeand understanding of application
procedures in urban agat 82% and 18% respectivefyrther proves why there is submission
of less formal applications in not only the traditional areas, but also in the urbanTdreas
abovepresented results support why there is generally a lack of knowledge and undegst@ndi
land use and land development application procedures in auseam municipality such as the
Thembisile Hani Local Municipality

4.3.2.3Relianceon Professional Consultants for the Compilation and Motivation of Land

Use and Land Development Appliations
The conclusions derived at in the previous-sattions,together with the resultdfom the
residentssurveyed (with 100% of residents in both urban and traditional areas indicating a
reliance on professional consultantsfor the compilation and aimtiv of land use and
development applicationg)rove that the only measailablefor most gplicants in Thembisile
Hani tocomply withapplicable laws and procedures governing the use and development of land,
is the reliance on professional town plamiand land surveying consultaniBhis further
demonstrates how planning is suclegally and professionally inclined practice, which directly
compares to the legal/law profession as arguedvaghishi, 1. personal communicatior8
October 2015)

4.3.24 Affordability by Residents of Fees Associated withrofessional Consultants

andLand Use & Land Development Application Procedures
The results from thénigh and significant number dhe residents samplefvith 100% of
residents in urban areas and 80%traditional areas respectivelgemonstrated a very low
propensity and ability to afford the fees that are associated with land use and land development
application procedure#cludingthe services provided by professional town planning and land
surveyng consultants for saniéhis survey has proven that in order for most residents within the
Thembisile Hani Local Municipalityo comply with all formal requirements of land use and land
development application procedurésey will requirethe services oprofessional consultants.
However, the inability to afford such servicegans that the attempts of most residents who
apply for land use and development rights remain futile
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4.3.3Analysis of Findings

With the basis of argument found within the contebgpmactice in the United States of America,

Dale et a2000 argues that the concept of private ownership of land conveys a great deal of
flexibility to the owner in laneuse decisions. The significance of the legal status of the
settlements and villages ithin the Thembisile Hani Local Municipality will also be
demonstrated in the following section of this
enforce its Land Use Scheme for land use regulation is challenged within the realm of, i) the
multiple pieces of planning legislation, ii) the overlapping and often conflicting jurisdictions
between the Municipal Ward delineations versus the recognised and gazetted jurisdictions of
traditional authorities, and iii) the lack of understanding of forngddl@pplication procedures

by the residents of the municipality (both from traditional as well as formal areas). In responding
to the problem statement of this research study in terms of the unclear distinction and grey area
that exists in as far as thdes and functions of municipal planners and traditional authorities in
land use management and planning in traditional areas is concerned, themainteeed
approach ensured that the planner embraced the coexistence of municipal and traditional
structures and procedures in matters of land by basing decisions on consent use applications on
the comments received from the affected ward Councillor as well as the traditional authority.
Although this form of approach has never been based on any piece of lapplecal use and
planning legislation until the Spatial Planning and land Use Management Act, 2013 (Act 16 of
2013) was promulgated.

In terms of Table 1. and 2. above, with regards the monitoring and fafpoin weighing the

impact of this approach irpace, no records were available as to how many of these consent use
applications have been approved by the Municipality. This also means that the municipality is
unable to determine the level and extent of unauthorised/unmanaged development within its
municipal space. The available quantitative data was therefore analysed under the assumption
that, by submitting both letters of recommendation from the affected traditional authority and
local ward Councillor constituted a blessing or principle approval &ywthnicipality as well. In

other words, this approach has in practice proven not to be a more strict and regulatory
procedural approach, but has been rather reduced to a minimum measure for ensuring that what
would inevitably be an established use, withwethout the final approval or consent of the
Municipality, is to a certain extent made known to the municipality for some level of
management and contrffMashishi, I(personal communication 3 October 2J19he above
discussed assumptions are baseg@ensonal reflection and experience having worked as a Town
Planner in a similar serurban Municipality.Table 2. shows that all the less formal applications
were not approvedAlthough according toMashishi, I. (personal communication 3 October
2015) the planning officials of the Thembisile Hani Local Municipality would be stuck at a
crossroads of following legislation on the one hand, as welhelping the community since for

most an improvement in the livelihood strategies depended d@aged on te above, for the
minorapplications that will not have a major significant impact on the context of the community

at large, the applicants thereof would be permitted to go ahead, especially in cases where they are
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most likely to continue anyway in an uncanited manneralthough on record, such permissions
would not be recorded as approMddashishi, I.(personal communicatio October 2013)

Based on the number dbrmal applications received and approved between 2011 and 2014
being reasonably less, dspicted in Table 1., this is attributed to the nature of the study area
being a semurban municipality, with predominantly traditional and unproclaimed areas. As
much as the low number of applications received and approved is significant for anagysis, th
fact that all the received applications are approved shows that both the Thembisile Hani Local
and Nkangala District Municipalities are committed to facilitating devetgiiMangani J.P.
(personal communication 5 October 2013y other words, most dhe approved applications

are highimpact applications such as township establishment and rezoning applications. With
regards to the less formal consent use applications data in Table 2., the fact that all 184
applications have not been approved is alsigaificant point of departure for analysis. The
abovementioned observation further strengthens the finding that both the Thembisile Hani Local
Municipality as well as the Nkangala District Municipality are unable to process and have a
determination onhese types of applications. This may be based on the fact that they lack the
necessary minimum requisite technical information as well as due to the fact that the ownership
status of the land whereupon the applicants are situated involves a very lergytiegtarical

state land release process.

Therefore based on the less technically packaged and incomplete nature of these applications, the
municipality is unable to decide, or yet properly facilitate the d#aie release process with the
Department of Ral Development and Land Reform (DRDLR) as the state Department to which
all state land is vested. Based on Table 3., the fact that there is a significant amount (68) of less
formal type of consent use applications received from the formal areas as vegll that the
challenge of a lack of technical and legal understanding of formal land use and development
applications is not only a problem amongst residents in traditional areas, but this is also a
problem in the formal proclaimed areas. Table 3. furshemws that there seems to be a relative
level of reliance on the simplified application procedure even in the formal/proclaimed areas.
Twenty six percent (26%) of the 68 applications are accompanied by letters of recommendations
from the respective localavd Councillors, while 35% of the number of received applications

are accompanied by same from traditional Councils. The main question that the qualitative
analysis section will be responding to, is as to why the municipality seems to be accepting these
types of less formal applications in formal/proclaimed areas. The qualitatilyesianahase has
therefore endeavourdd get to the bottom of what informs this simplified approach, legislative

or otherwise.
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4.4 A Qualitative Analysis: Responses from thélunicipal Planning Officials of Thembisile

Hani Local & Nkangala District Municipa lities and Tribal/Traditional Councils

Within Thembisile Hani
As a means of responding to or qualifying the significant findings and conclusions derived from
the quantitativeanalysis, a number of points have been identified from which to analyse the
responses of the participants of the qualitative interviews. The conclusions from the quantitative
analysis thathis section has responded amdwhere assumptions wereaae,are as follows:

1 conclusions around the reasons for the submission of less formal land use and land
development applications in both traditional and urban/proclaimed areas (i.e lack of
understanding or affordability);

1 conclusions around the significance of flegal status of settlements in Thembisile Hani
Local Municipality;

T conclusions around the Thembisile Hani Lo
wall-to-wall land use scheme and manage contraventions within the municipality;

1 conclusions and assutgns around the Assessment Criteria for Land Use Applications
in Thembisile Hani Municipality not being based on any applicable piece of planning
legislation;

1 conclusions around the napproval of the less formal land use and development
applications (e based on their less technically packaged and incomplete nature);

The round of qualitative interviews were conducted firstly with the former Town Planner of the
Thembisile Hani Local Municipality due to the fact that the Municipality is currently without
planner. Another interview was conducted with the Town Planner from the Nkangala District
Municipality responsible for overseeing planning matters in Thembisile H#ftiere
assumptions were made regarding the Assessment Criteria for Land Use Appligations
Thembisile the Town Planner from the company that was commissioned to develop the,criteria
Mr Herman Strydom of Plan Associates Urban & Regional Planneas, consulted for
confirmation and validation.

4.4.1 Conclusions Regardinghe Reasons for theSubmission of Less Formal Land Use and

Land Development Applications in both Traditional and Urban/Proclaimed Areas
It is found that the reason why most residents of Thembisile Hani, whether from traditional or
urban/proclaimed areas, cannot compile &neally complete application, and if referred to a
professional planner they also cannot afford the fees charged by these profefdiasiailshi, |.
(personal communication 3 October 2(J15)According to [Manganj J.P. (personal
communication 5 October025)] the Nkangala District Municipality also shares the same
sentiments that the reason why residents in Thembisile submit less formal applications is that
most of them do not understand the technical and legislative aspects that must go into a land use
and land development application and they also cannot afford to undertake such apasedss.
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on the above, this also limits the ability and capacity of the community to participate, engage and
interrogate the application process on meviaiigani J.P. (grsonal communication 5 October
2015].

4.4.2 Conclusions around the Significance of the Legal Status of Settlements within the
Thembisile Hani Local Municipality
With most of the land in Thembisile Hani being stavened land, the Town Planning and
Townships Ordinance, 1986 (Ordinance 15 of 1986) does not apply in most areas and as a result
there was no other alternative manner to assess the applications that are from Ordinance 15 of
1986 excluded areafMashishi, I.(personal communication 3 October 801 Moreover, the
applicants from traditional areas did not have ownership over their allocated land and this would
pose a serious challenge in as far as obtaining ownership power of attorney from the National
Government (Department of Rural Developmemi &and Reform) to lodge a land use or land
development applicatiofMashishi, I. (personal eomunication 3 October 2015)jangani, J.P.
(personal communication 5 October 201%ased on the aboxdiscussed responses from the
Nkangala Distict Town Plannand from the former Town Planner of the Thembisile Hani Local
Municipality, the legal status of settlements, as well as the ownership of the underlying land, is a
key prerequisiteto dealing with land use and land developmentapplications.

443 Conclus ons around the Thembisile Hani Local
its Wall-to-Wall Land Use Scheme and Manage Contraventions within the
Municipality

The main challenges which were the reasons why the Municipality could not effectively enforce
its land use scheme is due to the fact that there was no land use managelaerdriy/that no

legal action would be taken by the municipality against residents who contravene the land use
schemdMashishi, I. (personal communication 3 October 2D1Bputineland use and building
inspections are performed and once contraventions are detected, notices of transgression against
the municipalitydéds | and use scheme would be
the abovealiscussed actions against tgressors, they would still not compliiashishi, 1.
(personal communication 3 October 2013n example of this challenge was experienced when

a local businessman was caught building an unauthorized mortuary structure without an
approved land use, landewklopment or building plan applicatioibifl). After exhausting all
procedural means to notify the businessman to halt all construction works, they proceeded with
the development to completion regardless because they knew that the municipality does not ha
the legal capacity to take them to couinid).

Most of the traditional areas within the municipality are not reflecting on the land use scheme
due to their informal nature with no cadastral registratipbangan; J.P. (personal
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communication 5 OctobeP015). There is a lack of understanding of the purpose of the
Thembisile Hani Land Use Scheme by the Local Municipality as well as how it should be
enforced in traditional areddlanganj J.P. (personal communication 5 October 2D1%his
therefore leasl to a situation where the municipality relaxes its enforcement of the land use
scheme within traditional areagoifl). This therefore means that in effect, proper land use
management in most parts of the Thembisile Hani Local Municipality is very minimal.

4.4.4 Conclusions and Assumptions around the Assessment Criteria for Land Use
Applications in Thembisile Hani Municipality and its Underpinning Applicable
Piece of Planning Legislation
The Thembisile Hani Local Muncipality, with the assistance of theanig&la District
Municipality attempted to develop an Assessment Criteria for Land Use Applications but it was
not completed and could therefore not be used as a land use managemgvitsbdaghi, |.
(personal communication 3 October 2(015\ccording to M Herman Strydom of Plan
Associates, the town planning firm that was commissioned to develop the assessment criteria, the
fact that the criteria was not completed was based on two important reHseffisst reason was
due to the fact that the Nkangalas®ict and Thembisile Hani Councils could not adopt the
criteria [Strydom, H. électroniccommunication 2®ctober 2013) The reason for this was that
the Department of Rural Development and Land Reform (DRDLR) had to approve the principle
criteria, as tb custodians to which all stabevned land is vestedSfrydom, H. électronic
communication 23ctober 201j. The DRDLR further had to authorise the NkamgBlistrict
and Thembisile Hanmunicipalities to deal with the applications and keep a databaa# of
approvals $trydom, H. (electronicommunication 2@ctober 2015) These requirements could
not be fulfilled at the time because the DRDLR was under a lot of work pressure and was unable
to delegate officials to engage with the development and fat@lis of the assessment criteria
[Strydom, H. électronicommunication 2®ctober 2015)

Based on the abovée second reason for neompletion of the assessment criteria is that
Department of Cooperative Governance and Traditional Affairs (Co@1&k) commenced with

the development of blaws for the Thembisile Hani Local Municipality that will contain
provisions that will recognise informal land ownership which would allow for the community to
apply for change in land use rights, and for the Nkénistrict and Thembisile Hani
municipalities to be able to deal with such applicati@tsydom, H. €lectroniccommunication

23 October 2019) However, due to the fact that the criteria was based on best practices
emanating from the Town Planning amdwnships Ordinance, 1986 (Ordinance 15 of 1986)
together with thénterim Protection of Informal Land Rights Adi996 (Act 31 of 1996 and the
Thembisile Hani Land Use Scheme, 2010, Ordinance 15 of 1986 as the primary planning
legislation did not have pwisions that will legitimize the implementation of the assessment
criteria once completgStrydom, H. électronicommunication 23ctober 2019) The rationale
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behind the assessment criteria was based on two aspects. The first being that most of the land
within the municipal area is vested with the National Government of South Africa (the DRDLR)
and it is further under the inherited autibypof tribal/traditionalleaderq Strydom, H. électronic
communication 2®ctober 2013) The second reason is thhetpeople within the municipality

have limited resources and capacity (financial and technical), therefore making the application
for the change in land use very difficustfydom, H. électroniccommunication 230ctober
2015).Responses fronMashishi, I.(personal communication 3 October 20Hs)d Mangani,

J.P. personal communication 5 October 2Q1&¥0 emphasised the same reasons.

The purpose of the assessment criteria was therefore meant to allow a person to apply for a
change in land use without hag to go through the entire state land release pro&tsgdpm,

H. (electroniccommunication 5 October 2015)This mechanism would therefore allow the
applicant to execute a land uapplicationand provide the municipality with a mechanism to
executeadnd use controlgtrydom, H. électroniccommunication 2®ctober 2015)

4.4.5 Conclusions around the NorApproval of the Less Formal Land Use and Land
Development Applications
A reason for the noapproval of the pending less formal land use and laakEldpment
applications is due to the fact that the municipality hadfulty developed and adopted criteria
to assess them dmMashishi, I. (personal communication 3 October 2D1Ahother reason is
that since the Town Planning and Townships Ordinab@86 (Ordinance 15 of 1986) did not
apply in most areas, these applications could not be assessed and would have to be referred to
either Province or National departments who have jurisdiction to release the affected land in
order for the Municipality to poceed with assessing the applicatigMashishi, I. (personal
communication 3 October 2015Yhis would therefore be the responsibility of the applicants to
approach the relevant Departments and comply with their requirements in order for the land to be
released to the applicantis other words, regardless of the fact that the Thembisile Hani Local
Municipality had a land use scheme in place, the municipality was still not able to assess
applications from the state land area#id).Furthermore [Manganj J.P. (personal
communication 5 October 20]5)0 a certain exterattributesthe inability from the Thembisile
Hani Local Municipality to deal with most of these undeterminable less formal applications to
the fact that both the Town Planning officialedathe Management in Planning within the
municipality do not have a broad and substantive understanding of the purpose of land use
scheme procedures, and how these apply in state land areas under traditional I€Euisrship.
therefore leads to a situatiorh@are the planning officials are unable to firmly and clearly advise
the community, more especially the applicants, on the correct application procedures to follow in
a way that the community will be able to comprehend [Mangani, J.P. (personal commumiication
October 2015)].
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The Town FRanning Section at the Thembisile Hani Local Municipality as well as the Nkangala
District Municipality could not assess any other application except an application that is
submitted in terms of applicable plannitegislationMashishi, I. (persodacommunication 3
October 2015); Mangand.P. (personal communication 5 October 2Dp1@pashishi, I. (personal

communication 3 October 2015), was quoted as
draft a legal contract, sowhyeshu | d it i n our case everyone do
Atheir applicati on éccavding ®Mashahi, I. (persohaomnaunicatiord a r d 0 .

3 October 2015) and Mangani.P. (personal communication 5 October 2ah8)less formal
apdications are acknowledged and they are referred back to the applicants with advise that they
need to submit full applications the prescribed format, however, the spirit of both respondents
echo the fact that this becomes too much of a butdethe appcants, both in terms of
understanding and affordability.

Most of these types of applications are acknowledged but a decision cannot be determined and
this situation is always explained to the applicants as to why their applications cannot be
assessedMashishi, I. (persorlfacommunication 3 October 2015); Mangadi.P. (personal
communication 5 October 20]5)Applicants are further advised on their acknowledgement
letters to consult with the relevant Provincial or National departments with regards rto thei
applications ipid). Even though this was the standard practice, there are some applications that
would get a verbal gahead from the town planning officials in Thembisile Haviashishi, |.
(personhcommunication 3 October 2015)[hese would be thosmplications that will have no

major detrimental impacts and does not significantly change the context of the affected

aredibid) . Mashi shi, . (personal communicati on
were always caught in between. We have tv¥olegislation, at the same time we have to help

these peopl e, you understando as wel | as sayi
controlled manner, they wil! do it anyway, S

Planning Depamenthowevertook a resolutiorthatthe less formal applications in the form of

less technical letters shall not be recognised and the ThembisileLbleali Municipality is
therefore also compelled not to have any determination of such applications ds tia#yhave a
mandate to do such, neither delegated by the District nor permitted by legif\éaiogani J.P.
(personal communication 5 October 2gQ19herefore based on the evidence extracted from the
response oMashishi, I. (personal communicatiorC&tober 2015)versus the fact that Table 2.

of the quantitative findings show that all the less formal applications were not approved, it can be
assumedhat some of the rights applied for were exercised by the applicants anyway.
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4.5 Tribal/Traditiona | Land Allocation and Land Use and Development Mechanisms in
Thembisile Hani: Responses from théVlanala-Makerana and the ManalaMgibe Tribal
Councils

In an attempt to explore the logics and practices which charactaend allocation, land use and

land derelopment mechanisms and procedures in areas under tribal/traditional authority, the

ManalaMakerana based in KwaMhlangaand the ManalMgibe Tribal Councils based in

Empumalanga were consulted. These are two (2) out of the seven (7) recognisedunb#s c

within the Thembisile Hani Local Municipality. The logics which emanate from the responses of

both tribal councils are discussigdthe context and in comparison to formal legislated processes
employed by municipalities.

4.5.1Land Allocation Procedures by Tribal Councils

When members of the community apply to the tribal council for the allocation of land, in most
cases for purposes of either residential, business or place of public worship, the first aspect that is
considered iseahpe taeptl hatnp aNabézithal £€mhmi e d® ma b ie in
SJ. (tel ephoni c ¢ ommu nNdoakazd Queen 2Mébend® ¢telephorecr 201
communication 26ctober 2019)The most common mechanism is to further verify if the land

to be potentiallyallocatedto an applicant has not previously been allocated to anyone

[ Ndabezithd Chi ef Mabena, SJ. (telephonic communic
that the subject land has previousipt been allocated, the tribaloGncil therefore grants
permission for occupation to the applicant in the form of a Permigsi@tcupy (P.T.O)
agreement as di scuss Hdhbezehddr [AGheirefi nMatbleina, c Isdpt
communication 26 October 203 c c or d i Ndigvikazibo @Qu e e n Ma brecn a (t e
communication 2@>ctober 2015)still on the same subject of land allocation procedures, after

the tribal council has identified land that is suitable to be allocated for occupation, the Local
Municipality (Thembisile Hani) is engaged in order to fyeif the identified land is indeed

suitable for occupation, as well as to also determine if the municipality will be able to provide

the necessary infrastructure.

Based on the responses from both tribal councils, it is clear that there seems to be some
differences and inconsistencies in the manner in wdiié@rent Councils manage the process of

land allocation. As much as, based on the findings and common observations as discussed in the
problem statement, there seems to be a level of disregard, bl doibacils, of laws and
regulations governing the allocation of land, there is also some degree of willingra:deast

comply with formal processes imposed by the municipality. For example, as discussed earlier in
this chapter, with most of the landder tribal authority vesting on the Province or National
Government, the only process for land allocation or disposal that the Thembisile Hani and any
other Local Municipality recognises, is the Provincial or State Land Release pktagisishi, 1.
(persom communication 3 October 2015); MangadiP. (personal communication 5 October
2015].
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4.5.2Land Use and Land Development Application Procedures Followed by Tribal

Councils
When the community requests permission from the tribal council to use tleatatl land for
any other use other than residential, the applicants are referred to the Local Municipality to seek
advice and guidance on the planning process that they need edakedand comply with
[ Mdabezithd Chi ef Mabena, SJat i(otne | 226 h O ecNdlevikazdo m2n@ h 5
Queen Mabena (telephonic communication@g&ober 2019) The mostcommonof the land
use permissions sougSpazéd bhdpse, cbhDanmaimng yand B
Wo r s hNdpbezithéd Chi ef Ma b dania ,comrBuhicatior{ 26e Octolger 2015);
Ndlovikazd Queen Mabena (t el e@ctoben20t3)Thedriibah@uncilc at i on
supports most of these applications due to the fact that they are deemed as vital livelihood
strategi es f oNdabgithagd dcCdhmmdniMay e[ln@ , SJ. (tel eph
October 2015)]The tribal counciensures that they have a representative that will be involved in
the entire applicatioprocess, especially when it is a very higipact development such as a
Shoppiy MaNdlovikfz& Queen Mabena (tel e@ctolenaZ0E)AT o mmu n i
discussed previously ithis chapter, often the tribalcCunci | 6s support for
devel opment application is decl ar e MNdlovikazdbt he f
Queen Mabena (telephonic communicatiorCfober 2019)

It is clear from the abovdiscussed mechanisms that there is no specific criteria that is used by
tribal councils in assessing land use and land development applications within theictjoris
Instead, the facilitation and major decisimaking of the entire application process is deemed to
be the sole responsibility and function of the municipality.

4.6Conclusion

Based on the qualitative analysis of the findings drawn from the rdunteoviews, most of the
assumptions and conclusions made from the findings of the quantitative analysis have been
gualified. The qualitative study has been successful in responding to the five (5) key basis points
of analysis derived from the quantitaigtudy and this has therefore gone a long way in as far as
making appropriate and contesgpecific recommendations and conclusionkis chapter has

gone a long wayn deriving the key aspects of this research study, and that are worth proposing
achievabé recommendationsand conclusiombe key aspects that the final chapter deals with

are as follows: 1.) the ownership and awity aspects associated with managing the use and
development ofand in a semurban context; 2.rapacity and resource consitiai associated

with land use and land development in a sarbian context; and 3@mbracing the realities of
context in land use and land development management.
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CHAPTER 5

Conclusion: Implications and Recommendations for Current
and Future Reseach
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5.1Recommendations

5.1.1Shifting Focus from Ownership and Authority to the Management and Use of Land

Based orthe findings which came out of the qu#ative and qualitative studithis research

report is therfore of the view that in ater to manage the resistance by traditional leaders, the

use and management of land should not depend on the ownership of same. There are two areas
that the above recommendation will respond to. The first is that this will eliminate the obstacles
and techitalities associated with stak@nd ownership, and which often prevents the majority of

the rural public from exercising their desired land use and development rights. Secondly, based
on the positive responses from the tribal councils that were intediewthis research study,

there is a sense of willingness to actively engage and cooperate with the municipality in as far as
land use and land development management matters are concerned. Although there seems to be
an embedded sense of ownership amthaity in some of the tribal@unci | sd respon:
above recommendation should therefore be the starting point. Furthermore, current ongoing
debates centering around resolving this resistance of the SPLUMA by traditional leaders should
identify and focu®n agreeing on a common gadlachieving sustainable land use and resource
management, spatial transformation, and corgpetific land use management mechanisms that

the majority rural community can comprehend and embrace.

The key fundamental principleshich underpins the abovdiscussed recommendations, and

which presents a countargument to what Dalet al (2000) contends, is that the private
ownership of land need not be an important structural attribute for land use management systems
in semturban municipalities In other words, the ownership status of land in such contexts
should not have a bearing on the applThigant 6s
according taStrydom, H. €lectroniccommunication 5 October 2015)an theréore be realised

by recognising the informal or insecure ownership of land which is characteristic of state land
areas under traditional leadership. This will therefore allow the communities in such contexts to
apply for changes in land use righ&rydom H. (electroniccommunication 5 October 2015)

5.1.2 Embracing the Realities of Context in Land Use Management

The Australian case of Indigenous Land Management (Ipkrtices has provided a pivotal
elementin coming up with key recommendations thanh cassist with the development of
contextspecific land management mechanisms in a sgban contextEmbracing the local
contextual realities is the first step towards guiding the proposed simplified and expeeiic

criteria for the majority of resghts in a serirban municipality, as long as such a criteria will

put emphasis on the protection of the broader community and environment from potential
negative impactdnstead of drafting prescriptive land use management laws in the South African
contet, we need laws that will recognise and accommodate land use practices under traditional
leadership, as long as this is under the guiding principles underpinning the laws. Such principles
should also include the universally accepted guiding principlesusfainability. The above
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mentioned recommendation is crucial as research in the country has shown that there has been
some form of land use managementraditional areas thdtas beeriused with some degree of
customary responsibility and authority,tkvithe participation of tribal @uncils in the formal
planning process

With the participation of traditional authorities in the Integrated Development Planning process,
including the development of the Spatial Development Framesnaska component thereof,

t her e s houl d¢ompliancebweth tiaerSpatiah @ewvelopment Framework by traditional
authorities. The fact that there is roompliance with the Spatial Development Framework
exposes a deeper problem or shortcoming in the way in which traditisth@lrigies participate

in the development of same. The participation of traditional leaders in the-aisoi®ned
process is very crucial in order for them to realise how important it is to comply and be guided
by the Spatial Development Framework inthkir land use and land allocation practices. Based

on the abovementioned, there is a need for a shift away from a passive approach by the
municipality to the involvement and participation of traditional leaders in the establishment of
t he muniregulatay lantd ysé management system. The municipality should adopt a
negotiated approach to land use management for areas within the municipality that are within
traditional authority jurisdictions. This will entail the formulation of a special critfenathe
regulation of land use and development in the priority areas, as long as the criteria is informed by
the underpinning principles and provisions of the Spatial Planning and Land Use Management
Act, 2013 (Act 16 of 2013)Based on these recommendatipthe operationalization of which
depends on the implementation of the SPLUMA, the resistance of the SPLUMA by traditional
leaders should however not be ignored.

It is important to note that this research study has uncovered that the main challengalsehich
emanates from the problem statement is not only the coexistence of municipal councils and
traditional authorities within the space of land use and development management irugbaemi

and former homeland context. The main problem however, is plaat ftom the laws that are
administered by municipal councils in as far as land use management is concerned, there are also
provincially administered laws which serve to regulate land use management in former self
governing and homeland areas. These p@ally administered pieces of planning legislation
have thus been able to accommodate the role of traditional leaders. In practice and from
observation however, in the context of the abmentioned, traditional leaders have to an extent
operated outsidef this regulatory framework. Another problem with regards to the above is that
despite the Memorandum of Understanding (MOU) entered into by and between the
Mpumalanga Provincial Department of Cooperative Governance and Traditional Affairs
(CoGTA), the ®uth African Local Government Association (SALGA) representing all local
municipalities, the Mpumalanga Provincial House of Traditional Leaders, as well as the South
African Police Services (SAPS) in March 2018ee APPENDIXA), there is continued
resistace from the Mpumalanga House of Traditional Leaders as well as the National House of
Traditional Leaders against the SPLUMA.
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Based on the resistance from the House of Traditional Leaders, the successful cooperation
between local municipalities and tradital leaders in land use and land development
management as well as the implementation of the SPLUMA is compromised. It is therefore clear
that the abovenentioned MOU is unlikely to yield any positive cooperative results based on the
sentiments from trational leaders within the province. This is therefore a gap that local
municipalities that are characterised by traditional areas need to fill in terms of Regulation 19 of
the SPLUMA. This means that in local municipalities where there is this kind ctaese,

service level agreements would have to be entered into between Municipal Councils and
Traditional Councils, and these agreements will clearly set out the roles and functions of both
institutions in land use and land development management mditesstype of cooperative
relationship will ensure thdtetter and more integrated decisimaking between the Provincial

and Local spheres of government, including traditional structures, is achieved. As much as the
abovementioned recommendations of thigsearch study embrace a more synergistic and
cooperative approach to land use and land development management, they need to be considered
in the context of Section 2(2) of the SPLUMA. Section 2(2) of the Spatial Planning and Land
Use Management Act, 2018ct 16 of 2013) reads as follows:

fi(2) Except as provided for in this Act, no legislation not repealed by this Act may prescribe
an alternative or parallel mechanism, measure, institution or system on spatial planning,
land use, land use management anadlaevelopment in a manner inconsistent with the
provisions of this Act. o

(Department of Rural Development and Land Reform, 2013: 11 and 12).

As illustrated through the Thembisile Hani Local Municipality case through the lens of a
prescriptive land use amagement regulatory law system, instead of viewing the existing and
prevalent parallel land use and development application procedures in mumespafith
predominantly traditional areas a problem, there is an opportunity to find synergy between
both types of procedures. This is also primarily due to the fact that the constitutional recognition
of traditional leaders observing a system of customary or indigenous law and situated on land
within the area of jurisdiction of an elected local governmest $ignalled a protection of the

role and authority of traditional leaders tnustures of governancehe above recommendations

are also in line with the provisions of the Spatial Planning and Land Use Management Act, 2013
and Regulations (Act 16 of 2013pPLUMA). Based on the quantitative analysis of this
research report, the fact that 100% of the received formal land use and development applications
have been determined, versus the 0% of the less formal applications determined, should not be
viewed asa problem but rather as an opportunity to come up with simplified and capesific

criteria and procedures that will make the latter determinable. The above further reinforces the
need for a synergistic approach to dealing with parallel land use aetbpeent application
procedures in a semirban municipality subject to compliance with Section 2(2) and Regulation

19 of the SPLUMA.
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In other words, semirban local municipalities may, as a solution to the inconsistent and parallel
land use and land delopment application systems, develop simplified application procedures
with the formal procedures as long as they are not inconsistent with the guiding development
principles and provisions of the Spatial Planning and Land Use Management Act. An eaample
the abovementioned is found currently with theaterim measures put in place ke
Mpumalanga Province by the Department of Cooperative Governance and Traditional Affairs
(CoGTA) in preparation for the implementation of the SPLUMA, this follows al legmion

that was soughtybthe Department (see APPEND®). Local municipalities within the province

will continue their land use and land development management procedures in terms of the Town
Planning and Townships Ordinance, 1986 (Ordinance 15 of)1886 any other current
Provincial Planning legislation until they have completely established the necessary systems to
commence with the implementati of the SPLUMA (see APPENDIX). This arrangement is
meant to be an interim measure, and is in no winded at delaying the achievement of the
intended outcomes of transformation, as embedded in the Constitution of the Republic of South
Africa and the SPLUMA. As soon as Local Municipalities finalise the establishment of all
theirsystems required for thenplementation of the SPLUMA, the aberentioned intended
outcomes will be realised.

These recommendatiortapture the spirit of the incremental approadiiocated by this research
study,towardsfully achieving a uniform and integrated planning systBased on the findings

from the responses presented in this research study, emanating from the side of the Local
Municipality as well as the Tribal/Traditional Councils, there is only one applicable and
recognised criteria and procedure for evaluating lasel and land development applications.

Such criteria is one which is prescribed in terms of applicable planning legislation, a
municipalityds Spati al De v-aw and méand Us& Schame.wo r k ,
Simplified and contexspecific proceduresan be established, as long as these are not
inconsistent with the provisions of Section 2(@) the Spatial Planning and Land Use
Management Act, 2013 (Act 16 of 2013)

5.1.3 Addressing the Capacity and Resource Constraints Associated with Land Use
Management in a SemiUrban Municipality

With reference to the findings from both the quantitative as well as the qualitative studies of this

research, the recommendations which are aimed at addressing the capacity and resource

constraints have focused on the Whedge and understanding of the community, traditional

| eader s, |l ocal political |l eadership and munic

affordability of land use management procedures respectively. In addressing the capacity

challenge, extesive educational and awareness programmes with all of the -disoussed

interested and affected parties must be embarked upon. Such programmes must also involve the

role of the relevant Provincial and National Departments such as the Department ab@w®pe
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Governance and Traditional Affairs (CoGTA) as well as the Department of Rural Development

and Land Reform (DRDLR). Through these capacitation programmes, the broader community
must be made aware of the benefits associated with complying with fandalpplicable land

use management regulations and application procedures, whether simplified, flexible or

ot her wi se. This can also be aided by the muni
incentives to complying community members.

In addressig the affordability aspect of the community, two crucial aspects with a major
financiatbearing impact are keylhe first aspect involves the simplification of application
procedures especiallythose applications that will have a lowand no material impacthe
broader context of the communifihis will assist by eliminating the need for all the expensive
requisite specialist studies that are unnecessary for low impact applications, thus resulting in a
massive cossaving by the community for a land uaed development applicatidrne second
aspect is to ensure that local municipalities adopt town planning application tariffs that are
reflective of the demographics of its context. This will be achieved by lowering the town
planning application fees thaheé community is being charged for the submission of an
application for determination.

Moreover the abovdiscussed recommendations, key lessons can be drawn from the case studies
of the Countries of the Pacific Islands and Tanzania, who have successfafiyed a
cooperative, collaborative as well ab@tomup approach to the use and management of land in
general, amongst glarties affected by the latter.

5.2Concluding Remarks

The main conclusions of this research report have been derived from degelap
understanding of the historical and current Provincial pieces of legislation on spatial planning
and land use management within the Mpumalanga province and the rest of the country.
Therefore, the recommendations which are derived from the condusidhis research study

will seek to aid the currently egoing research around the subject of land use management
systems in traditional areas. The recommendations contained herein also respond to the
challenges which emanate from the grey areas thaincento exist due to the parallel land use
and land developmentapplication proceduf@snd in a semurban municipality. The main
objective of these recommendations is to contribute to an emerging debate within the
Mpumalanga Province and country as aoleharound the development of more appropriate and
contextspecific pieces of planning legislation and processes. This is to ensure the facilitation of
better land use and development management and the delivery of development kuidbaemi
municipal comext.

Based on the abovmentioned, this research study has thus discovered a significant problem
around the subject matter under study, and this has been through historical findings from
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planning legislation and practice within the Mpumalanga provincéh Véigards to the above,

the province inevitably found it quite challenging to preserve the effective regulatory spirit of the
planning laws that were applicable in former homeland and formegoedirning territories

within the current democratic wetib-wall municipal jurisdictions. As much as the province had
assumed the role of administering most of these past planning laws, local municipalities in terms
of the Constitution of the Republic of South Africa, 1996 (Act 103 of 1996) have also been
bestowedwith both executive and legislative authority over planning matters within their
municipal jurisdictions. The uncertainty of seamban municipalities in Mpumalanga with
regards to the extent to which their planning jurisdictions end has opened a wet@vwior
traditional leaders to operate outside of any applicable land use management and planning
regul atory framework. This problem is also ex
of all the past planning laws assigned to it. With regards @0y $ argan@ent of the work that is

still needed to relate planning and land use management schemes to the local circumstances of
traditional areas, this further strengthens the call made by this research study of a negotiated
approach to planning andnid use management in a predominantly traditional and-gdran

context.

Based on the abow#iscussed recommendations, in the context of the Thembisile Hani case
study, perhaps a solution to the problem identified by this research study inarkamontext,

is one which will not base the diagnosis of the problem on right or wiidregfact that there is a
serious lack of understanding, knowledge, affordability and inability of the community to
comply with former land use management prescriptions neéedée embraced, whilst
incrementally introducinghe latterand educating the local political leadership, the traditional
leaders the community as well as the municipal planning officidlscrucial prerequisite to
actualising the above is the simplifima and the contexdpecification of application procedures

in the main areas of priority for sudline crosgeference approach that was applied for the
purpose of this type of research study was a key cornerstone in responding to the main research
gueston of this study in a mulilimensional manner.
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SALGA, MPHTL AND SAPS [SEE APPENDIX CD AT THE BACK
COVER OF THE THESIS]
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MUNICIPALITY]

107



Interview Transcripts for the Qualitative Analysis Phase

Personal Communication 1:
Participant: Ms Itumeleng Mashishi

Designation: Former Town Planneri Human Settlements and Town Planning, Thembisile
Hani Local M unicipality

Date: 3 October 2015
Time: 15:00 pm

Venue: Standerton (Lekwa)

1. Does the Thembisile Hani Local Municipality have a wallvall land use scheme that
covers the entire municipal space?

Response: Yes, it does.
2. If yes, when was it developed andbpted by the Municipal Council?
Response: It was adopted in 2010.

3. Is this land use scheme also applicable in communal or traditional areas under traditional
leadership?

Response: No, since it was done in terms of the Ordinance (Referring to the Town
Planning and Townships Ordinance, 1986 (Ordinance 15 of 1986).

4. Are the land use and development application procedures in terms of the land use scheme
applicable to both formal/urban areas and traditional areas?

Response: No they are not. | think it relats to the first, like the previous questions

that | 6ve just answered. Like | said gor e,
proclaimed. So some of the requirements, like, they are not applicable, for example

they dondédt have ownesrship to their propert

5. What measures has the municipality put in place to ensure that the land use scheme is
enforced and complied with within the entire municipal space?
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Response: | think it will be the, the thing we were just talking about (referring to

our earlier conversation on the Assessment Criteria for Land Use Applications in
Thembisile Hani, prior to the commencement of our interview), they developed that,
kana keng? (Sesotho question meaning O0OWhat

ya.

a. (Question that foces on enforcement and compliance) Otherwise Itu ( short
expression for 6ltumelengdé), in terms
do not comply with the land use scheme, what measures were there?

Response: Well, what we would do was, we would gadinspect like now

and then, and then if we see that there are contraventions we would write,

like, contravention letters. But the main challenge was, like, the legal part of

it Li ke, we would write contravention

woul d be a problem because we didnodt hav

end with that | etter and going forward
remember there was even this case, like, there was this guy who wanted to

build a mortuary and then there was noapplication that was submitted, and

then we even went on site just to find
and all of that. And then we wrote him a letter to get him to stop, but he

di dndt stop, he even conti nuecdualenge unt i |
him.

6. Does the municipality have land use managemeiawy

Response: At the time we didndét (referring
Hani).

7. If yes, are there any contraventions that committed against tlaavbyr the land use
scheme?

Response: It will be land use scheme (clarifying that the part of the question on the
by-law is not applicable). Ya there are.

8. How does the municipality deal with case of contraventions against #aevlyr land
use scheme?

Response: I tyh(clarifyinglthat\she has hineagyaathswered a similar
guestion).
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9. Based on the status of all the pending less formal applications submitted, none of them
seem to be approved. What is the reason for this?

Response: Emm. . | i ke | develop that criedanrefernngtdé we t
the Assessment Criteria for Land Use Applications in Thembisile Hani) so it was not
final. So we could not use it, and |1 0ve

Ordinance [referring to the Town Planning and Townshps Ordinance, 1986
(Ordinance 15 of 1986) | was not applicabl e
those applications. Even the issue ya ownership was a problem, most of them we had
to refer them to province [referring to the Department of Agriculture, Rural
Development and Land Administration (DARDLA) for applications that are
subjected to provincially administered planning legislation and jurisdiction] or
national [referring to the Department of Rural Development and Land Reform
(DRDLR) for applications that must first be subjected to a state land release process
before determination] to acquire that land first before we can proceed with the

application. Some of them, i ke, youbdd ad:
stay in KwaMhlanga, they have érmal stands and all of that, but the issue, like they

di dnot have money for those..kirra (Sipedi
know how to compile applications obviousl.y

but they donét haveéet &afkerdmohieke they. chaea
Kirra even according to us, when we say, like, an application is complete, it has to be

done in a certain way. So once its not like that, like...and only the professional
planners know how to compile those.

But do you think its wrong, like, for us to have, like, standards for how our
applications should be and all of that?

My Response: | dondt think its wrong.
|l tumel engds Response: 6Cause 1 6m thinking,
draft a legal contra c t . So why should Iike in our <ca:¢

why should everyone do as they want).

My Response again: I dondét think its wrong
if you |l ook at the i mpl i cat irooussee)pthereccarey dev
serious implications, there are big implications, and its law hantle ntle (Sesotho for
exactly). The only thing that can regulate that is law.

10.Based on the above, are there any applications of this nature that have ever been
approve@
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Response: No.

11. Are there any of the applications of this nature that have been acknowledged by the
municipality and the status of each application communicated with the applicants?

Response: Ya..weobve. .|l i ke mostablereceitetht e m, | i
from the Thembisile Local Municipality on the less formal land use and land

development and consent use applications) we drafted some acknowledgement

letters, but like the process just ended there with acknowledgement letters. There

was nothing done. And then some of them (referring to the applicants of the above

di scussed applications) who dondt wundersta
weodoll explain..ya. Some, even on the ackno
the relevant depatments..ya.

12.1f there are none that have ever been approved nor acknowledged, what would be the
main reason for the nesttendance of these applications? (Reflect in the qualitative
analysis writeup about the pressures and forces that a planner félcesfer or against
and application, or both and which essence results in stagnation and inaction in as far the
assessment and determination of an application is concerned).

Response: I 61 1 be repeating what |1 06ve alre
Thembi sil e, Ordinance doesndét apply. So we
(Sipedi for oOowhat wil/l |l sayo), I|ike, the
a criteria, like, there was no any other way to assess the applications because

Ordinancedidn ot appl y. Even the applications wer
have ownership to those properties, so.. I

issue of the applications being up to standard, like, is an issue. Ke hore (Sipedi for

0i tshatwé)t the problem is that Ordinance do:¢
your applications to be up to standard, but in terms of which legislation because
Ordinance doesndot apply.

Apart from that Itu ne, mhlawumbe wena as the planner, sitting ko Themblisilen..

From your discretion maybe, receiving this application knowing exactly gore this is the
intention of this person, yabona. Obatla tavern or spaza shop, yabona. | mean Thembisile

and JS Moroka (referring to the neighbouring Dr JS Moroka Local Murach i t y) it 6s
uni que context where sometimes ke survival
matter. You get this letter, you have this piece of legislation, it does not comply in any

way in terms of this piece of legislation, uhhm.. Was therepagssure nje, from both

sides, either from not complying with the legislation, or from the need coming from this
person or maybe councillors saying 6no maa
youdbre the planner t her eouisaythdt waullmscallybe t hos
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main reason why there in most cases be no action as much as we know gore at face value
you canodét assess this application vele, ku
maybe saying ey..yhbhar kdhhowathemeidrse aneaeec dy o
|l 6m a planner?

|l tumel engds Response: Ke gore we were a
to follow legislation, at the same time you have to help these people you

understand. But, like, for your small applications, yur consent (referring to

minor consent use applications) sometimes we would just go against the law,

mara on things that are not major you u
change, like, the context of the area. Most of the time we were in between,
like,someone coming to you everyday pleadin

against the | aw. Sometimes if you donoét
manner, theyoll do it anyway. So its be
ya.. O0Cause | t htiofrokn faening dven, likelwe kn@ewv p o i n

people want to develop but | etds help vy

112



APPENDIX C: INTERVIEW TRANSCRIPTION i MR MANGANI J.P [TOWN
PLANNER, NKANGALA DISTRICT MUNICIPALITY]
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PersonalCommunication 2:

Participant: Mr Johan Prince Mangani

Designation: Town Planneri Development and Planning, Nkangala District Municipality
Date: 5 October 2015

Time: 18:29 pm

Venue: Middleburg

[Interview conducted in english, with the use of some untranslad IsiZulu slang and often
calling the participant by nick-name]

1. Does the Thembisile Hani Local Municipality have a wallvall land use scheme that
covers the entire municipal space?

Response: Ya, mm.
2. If yes, when was it developed and adopted byMhbaicipal Council?
Response: 2010.

3. lIs this land use scheme also applicable in communal or traditional areas under traditional
leadership?

Response: Ya, in theory its applicable..not practically
3.1 Do you care maybe to, just to explain the rationale loethiat?

Response: No, | think in my analysis or in my view, most of the traditional
areas, al t haomglhschenieftlsey ae not eefletted on the
scheme. So you find that certain properties are not appearing on the scheme.
| think the issue ofilack of understanding of the purpose of the land use
scheme and how to apply it kuma rural area, or kuma traditional areas, it
channel us to a situation whereby we become very relaxed kuma traditional
areas.

4. Are the land use and development applicafimotedures in terms of the land use scheme
applicable to both formal/urban areas and traditional areas?
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Response: Currently thatoés whatds happenin

because obviously you cannot expect ama customary lands or tribaleas to follow

the same procedures as urban areas because

knowledge and the type of developments taking place in a formalized area and an
unformalized area is two different things. So currently we even has a issue, eifr,
ownership because most of the tribal land areas in terms of the title deed, is owned
by the national government. Then we are faced with a situation whereby a person

will try to apply for a certain type of land use but without any consent from the

owner which is the state. So obvious the scheme, whenever they drafted it they never
thought about how to accommodate or best differentiate the different contexts that

exist in municipalities. So hence now withourby aw wedve already i nt
thing of incremental introduction of land use, so we specify certain land uses, to say
this one must constitute a full application. So | think our thinking in choosing the
type of land use was on based two factors. The first one was, uhm, the impact of
development,and the second one was the financial affordability of the particular
developer. Infact we have three, three factors. The other one is any development
that will trigger the environmental assessment or authorization, must go through a
full EIA. But in a nu tshell, they took a blanket approach when they were drafting
the | and use scheme. It doesnd6t matter whe
through the same procedure, thereds no exc
4.1  Ehh, ehat was interesting, ehh Johan né&e,kn your criteria just as a build up in
what you were saying, I just wana cl ari
prioritized areas kutsi you want simplified procedures, the main criteria becomes
the impact of the proposed development ne?
ResponseYa.
4.2  And then there was a second issue that | missed, from that what..
Response: We check kutsi, obvious as much as we go for impact, but the
financial or affordability of the person who will be doing that land use. For
example we assume thatthe personhvo i1 s doing a funer al p
have much impact but that person must aff..can afford a full application. A
person whods doing a huge supermar ket w
its not about the impact, but these people can afford. For example yoaell
mast, these companies of Vodacom they d
any high i mpact on the community, so, t

different criterias.

4.3  Okay, very interesting.
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5. Alright, eh, what measures has the municipality pytlace to ensure that the land use
scheme is enforced and complied with within the entire municipal space? So in terms of,
eh, maybe | know from a district level obviously, eh, nina niku oversight. Okay the
functions do vest upon you, but in terms of emmsgikuthi, eh, through | monitoring and
evaluation maybe, and assessing kutsi, eh, how is planning actually happening on the
ground. Ehh, what measures are there nje in terms of ensuring kutsi iya -evddece
land use scheme, and people are complying,digtection of contraventions and all of
that, yabona?

Response: No, to be honest currently, ther
We..all the municipalities in the district, we are so reactive. We depend on people

maybe complaining or submittinganyc o mp |l ai nts. So, thered6s no
inspectors or any formal form to be proact

system in place.
5.1 To..ensure that proactive response, siyalindza, and react? Okay.

Response: Nakhona we depend to th@mmunity, if someone say, uhh, this
land use is not inline with the scheme whatever.

6. Does the municipality have a land use managemefavby
Response: No, not yet. We are in the process of, ya.

6.1 As part of SPLUMA implementation.

Response: Mm.

7. If yes, ae there any contraventions that committed against tHavibyr the land use
scheme? Okay, its just a builgh from that question, leya kuthi, eh. Okay, I think le
guestion |l ena ne is just sort of |inked to
asked. Kuthi fine you have a | and use sche
macontraventions are only detected through complaints. So it means ukuthi, eh, there are
those complaints and there are contraventions, ne, that eventually come to the attention
the municipality.

Response: Y a, but they are few. They are f
matter kutsi the community bona themselves are not even aware of the land use

system, hoe it works. So if you have to scale like one (1) out of ten (ifijact one (1)

out of twenty (20) that we get a complaint. So its not something that its happening

like, some will happen just once in six months.
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7.1

7.2

So in other words, ehh Supa, just to understand. Ehm, would you the say,
detecting from wthlaer g da ec slatyumeg of , el
community, ehm, you know embracing just, ngingathini.. more of an organic, eh,

|l dondt know how to put it. But you see
way for a very long time, before | introductiontohhi s systems, they
anything wrong with someone nje just putting up a, what should | say? Uhm,

mhl awdmpe a tavern or whatever wuse basi

devel opment, thereb6s |l ess interest from
developmat. They see that as normal but they do not look at that in the context of
the procedures that must be foll owed ev

they see | development.

Response: They dondét have any knowl edge
way even the community bona as a members
| want to change my house into a church | must apply. Its only few individual

who are aware kut si okay therebds a proc
hence youol lersanebjeetan applicatidon oa thegbasis of the

merit of the application unless its an issue of ownership, or any other matter,

but i nfact they dondét have any knowl edg
properly the introduction of a land use system in trbal areas, and especially

taking into account kutsi with the apartheid system people were..the rural

areas were excluded from the system, so they were not catered from the
system, so as things are now, theyodre n
development,these are the procedures to go. You never find a person object

that no, there was never enough public participation or it was not advertised
within 21 days and all those things. So
knowledge.

The knowledge of basically thatthi, maybe looking at a new development and
guestioning it in the context of, did that person follow procedure ABC kwa
Masi pal a, whatever. They dondét go deepe

Response: I ts not | i ke t hmeg idfontbhe raen@d ye
development for example a shopping complex, their main concern is job

creation than whether this went through the whole normal procedure, they

dondét care about those processes of tow
town planning, the comnunities in these areas they still need to be educated

or informed atleast that as a neighbour if there is such a development, or as

an affected party, you have 123 rights.
rights to object or to be consulted, all thos¢hings.
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8. Alright, uhm, its clear kutsi vele, uhm, what one might from a professional point of view,
ne, easily detect nawuli planner, kutsi no, certain developments are not happening in
terms of iland use scheme O0cahasésswe have Kk
contraventions being detected by the municipality, right? So now, where does that leave
the planner, eh, in terms of maybe the responsibility of dealing with, with with with with
with with certain contraventions, eh, based on the knowledgeflngdiona ngiyabona
kunje, but eh, do you feel kutsi the, the the the role of that planner ubona kutsi hayi
ngcono ngiyiyeke vele this thing because umphakatsi awuyi boni irelevance yayo kutsi
why should | detect kutsi yicontravention le and actually doething about it. So in
other words, the question basically is saying, eh, what measures are there to deal, how
are..how does the municipality deal with these contraventions yabona. Its sort of
controversial in a sense but it sjust trying to get kutsi,, efmould we even define them
as contraventions for example, yabona, in that context, given the background
|l ongébpaintela yona?

Response: ltés. i1tds actually difficult be
dealing with people who are notevenawaretht t her eds a contravent
used to that system. Have never been infor

that system, yet also the, your, probably your management inside planning within

the municipality, they donodviewisthadprobablyder st a
the point of departure should be how do you make sure that now you inform the

community about what suppose to be done, and how do you allow the existing land

uses to continue as they are and able to formalize them. So | thinkformmeh er e 6 s a

lot that still needs to be done, even with the introduction of the biaw, for me it

mean nothing if the information sharing sessions are not done enough, because how

do you fault a person who doesndédt know? Wh
much as you own your property, you just own the right to do anything within your

property but within the applicable legislation and procedures. Because people are

currently of the opinion kutsi, | have a ownership of this stand, so | can do as | wish.
Soyoustill need to win the community, and al
to the community what are the benefits and disadvantages of either following the

right procedure, or doing it informally. Because for now | think the community they

view it asa waste of money, a waste of time, and why do we have to apply, its my

stand. So, you need a buyn from first of all your traditional leaders, they must first

understand the whole point or purpose behind the land use system. So as a town

planner it leavesyou in a situation whereby, infact you have, as much as you wish

you can change the situation, but when you strike the ground obvious its impossible.

|l ts something that wondét be done over a ye
planning.
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8.1  Anincrementhapproach?

Response: Ya, I think the incremental a
tsine what we did currently, we said funeral parlours, cell masts, your
schools and clinics O6cause that was dev

complex, your scrap yrds. And then we said, the other spaza shop, no, for
now no. But obvious when you start with those businesses, | think the, one of
the issue from my personal opinion is still outstanding on the blaw, is to say
the other land uses, how many years graceepgod do they have before they

start to follow the full application be
a sudden you just switch after ten years, you never inform these people,

youbre saying now you going fudrl applic
now, we are exempted for this period, a

do the full application, ya.

9. Based on the status of all the pending less formal applications submitted, those letters of
intent, uhm, none of them seem to be approved, yabghat is the reason for this?
Because, just to clarify that Supa ne, you
talking about angithi? Its those eh, recommendations from the councillor, and the
traditional authority with a one page letter saying, nealylvant a stand, or | want to use
my stand as a business or a church or othe
movement there, mhlawumbe in terms of assessing those applications and deciding on
them? Maybe getting them approved is another aspedtthiok atleast attending to
them and having a decision on them.

Response: | think as a districtwe took a decision to say those letters, number one,

they are illegal, we cannot entertain them. The second thing, the local municipality,

they are aware thatt hey donodt have the planning fun
jurisdiction to take a decision on land use applications. So as a district we not
entertaining any of those letters, in such a way, | remember we received one last

month, we just informed the appicant that we need a full application. We, we we

just took a decision that we, according to our land use scheme, we are not allowed,
according to any town planning legislation, not allowed to just do a letter, so hence

now the situation is that the munigpalities, they did approve those applications,

which is illegal to issue the letter saying that the municipality approve the
application, and yet as a district with the planning function we are saying, for us a

|l etter doesnot me a n e a fetyet jbhst ta ipform you thag you er c a1
intend to do something, but you still need to submit a full application. So in all those

letters we just respond that we need a full application.
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9.1

9.2

9.3

So just to check Supa, in other words, ehm, that letter would aoristtict with
a letter from the municipality?

Johands Response: Il n fact we never, t he
letter, but al |l the other l etters we |
letters, we never even get hold of those letters, we juste i ng i nf or med t

what the local municipality is doing, but they never forwarded that letter to
us.

6Cause | t hink, e hgn, emd wdna reveru lsatk toatlee a b
assessment criteria ne. But in terms of that assessment criteria nerdakibe,

out of interest, there was this assessment criteria for land use applications which

|l ooked at t hat form of those forms of
painted a picture of a lack of understanding of the public to compile a formal
applicdion, a complete application, technically, eh, financially yabona. Eh, given
those factors vel e, and the context, p
technical knowhow , ehm, kuthi maybe the municipality actually attending to

those applications &obugh most of them are not approved yabona. Ehm, maybe |

might be placing you in the context of, iThembisile Hani, but what | gathered

from the town planner, fine the assessment criteria was there and the municipality

has been doing that for years, recegvthese applications but not being able to

mov e. So, whatodés the relevance of that
was developed by the Nkangala District as the function holders, yabona. Would

you say it was probably a statggo report to painthat this is the situation, as

opposed to saying this is something you can move forward with, and actually
apply, yabona?

Johands Response: Yho, to be honest wit
assessment criteria. N u mbhe distritt doothat ifl d o n 6
you have the functions. Its like giving someone the authority to arrest

someoneé(audio probl em). So as a distri

what informed the district to take the decision. But since | joined Nkangala,
its beena year now, | never heard of anything like that, or even from the
town planners of those local municipalities. All of the three local
municipalitiesé(audi o problem). . because
local municipality get someone who want to appl you refer that person to
the district, to say there are planning functions with the district, so you can
consult with district, thatés my own un

So, based on that Supa, and from the responses of the town planner, eh, its safe to
conclude tosay it was just a statcgu 0 r epor t because nakho
i mpression from the town planner kut hi
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assess the applications and actually ha
mandate, and, eh, it seetnsbe a document nje which seeks to serve mhlawumbe
informing future processes moving forward, or informing new legislation yabona.
Johanodos Response: I think maybe for me
obvious this local municipality they have their bwn planners, they, if the

situation come in a situation where you have to advise a developer which

process to follow. To say this is how we gona view your application in case

you submit to Nkangala, but not to take a decision. Maybe, and also maybe

to provide the town planners from the local municipality to have knowledge

when they attend a land use committee so that they understand what informs

the decision.
100S0 basically from what youdre saying Supa
ukuthi ke off ci al | vy, there arenot any applicatioao
approved, because it wouldndét be informed
So we can safely say that, even i f it was

J o h an 0 s tioh:t might happen there are but not the one that is approved by

the district or the one that the district is aware of them. The one that maybe they are
there, is the one that we donodot know as di
the local munidpality

11.So meaning kuthi ke none of these applications have ever come to your attention, and
thereds no way kuthi theydbve ever been ac|
that came..got to your attention, the only one. You advised the applicaobmait a
fully..(interjected by Johan).

Johanods I nterjection: Ya, which they did.

11.1 Oh, which they did. So meaning kuthi in a situation where you get such an
application, there is some form of acknowledgement and guidance to say that no,
this is not the mper procedure. Submit in terms of this and this is how you must

compile it?
Johands Response: Ya, thatodods what we do
122S0 just as a general, from, 1t6s |linked to

formal applications ne. If therare none that have never been approved nor
acknowledged, in this case there is, so this might, is partly not, eh, relevant. In this case
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there is. What would be the main reason for the none attendance of these applications,

maybe if given the background,e now under stand the backgro
movement in most of these applications O0ca
or otherwise, yabona. Unless youdd be in a
this application does n@omply, do this and this and that yabona. Ehm, but you find a
situation where from the information that

i sndét such maybe proactiveness from the | o
applicatcms and they cannot move, and i1itds furt
applicants come, yabona, ehm, obviously they need progress on those applications.
Muntu naseka submittile assumes Kkut si no,
ehm, but tlere seems to be just no movement, maybe to say..they are all parked, they are

all registered and all of that, and they are parked. Maybe from the background that
youbve painted, ehm, would you care to sha
attributedtotat , from the problems that youbve al
these applications nama frustrations nje, yabona.

Response: Shoo, thatés my own speculation,
that the municipality they are receiving, probably now they are sitting in a situation
where as a municipality they are aware tha

decision on applications, yet they already received the applications, now they are

scared to take a decision because they now the consences of taking a decision. So

in a situation whereby they are undeci ded,
cannot able to finish, and probably they made certain promises to the developers, so

now they are sitting with a situation whereby you have all tase applications and

they cannot able to process them. Probably wish to return them back but for

what ever reason, they cannot. Ya for me th
probably happening if they receive an application, because they never approach the

district formally, or informed us of those applications. We just being told and the

district responded on a letter without any proof to say we just been informed that

you QgQuys you are approving applications an
so.Bu dondét have any proof. We just respondi
those allegations are true, this is the way to follow.

13.With regards to all applications submitted ne, in terms of the assessment criteria, the less
formal applications njendpa besikhuluma ngawo, and looking at the minutes yema land
use committee meetings ne, youbdbve addresse
It can be a simple response, ehm, Its clear la kuthi they do not form part of the agenda of
none of those eetings. Just a final reflection nje, eh revisiting your previous responses,
just as a recollection, kuthi what would be the reason for that?
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Response: | think its basically because the land use committee when they sit, the
agenda is informed by the digtict. It means we only consider those that are
submitted to the district, so thatdos the r

14.So in fact obviously, the applications that form part of the agenda are submitted by the
municipalities, and they, or is it a direct submission by the devw&lope

Response: ltdés a direct submission by the
application from municipalities.

14.1 Even these less formal applications, you never receive anything?
Johands Response: Mm.
14.2 Okay.
15. Between the Nkangala District Municipaliéynd the Thembisile Hani Local
Municipality, who is responsible for the assessment of land use and land development

applications?

Response: ltdés the district. ltés accordin
done in 2003 by the minister of housing.

15.1 Oh by the MEC?
Johands Response: Ya.

16.So as a continuation to the abaygestion, between the district and Thembisile Hani,
who is responsible for the formulation of recommendations for determination?

Response: 1 tdés the district

17.How often do you provie monitoring, evaluation and support to the Thembisile Hani
Local Municipality on planning matters?

Response: We do it daily. Anything that ha
being done by the district and not by Thembisile. So all the matters refed to
planning, they are directed to the district.

18.Based on the minutes of the meetings of the Nkangala District Land Use Committee, |
have observed that there has been a 100% approval rate of all the applications received
from the Thembisile Hani LocMluni ci pal i ty. And thatdés vyour
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maybe for a big development as well as your township establishments, eh, one two three
subdivisions and consolidations yabona. What has been the main reason for this,

basically? Maybe can you reflege based on maybe the context and, yabona. Kina its
clear kuthi, Ocause this was between 2011
applications. Its less than average for most municipalities obviously yabona, and all been
approved, yabona. Eh, | think@gan easily have a reason that maybe it can be due to the
need for expansion of those areas or to formalize or whatever, because some of these
township establishment applications are formalization, yabona. How can you reflect on
that? (Assess the applicats and query specific aspects in the content thereof, and in the
context of a 100% approval rate).

Response: I think itdéds a matter of number
we receive were in |ine with eaevdlopme®@DF. Seco
these areas, so its become too difficult to disapprove an application that bring

development to the community. And then third, its that as | said the community are

not informed about the town planning things. They are not in a position to olgct to

an application, so now it become a situat:.
town planner of the district. The community they have most say infact, although
theoretically they have a say, but practic

are not even informed with whats happening on these areas. And | think lastly its
that, uhm, the land uses within the area, the communities they are not diverse, so
most of the land uses that we receive for application, to us we view them as an
application that are trying to diversify the land uses and also the economic activities
of the areas. So obvious as town planners we encourage diversity in terms of

economic activities as |l ong as they donoét
land uses. AndIth nk t hereds also an issue of uhm,
easy for a person to pick the right land for that particular development, unlike

Gauteng where there's |imited | and availab

competition over the land, aml when you make a decision you become too

consciously and too careful as compared to Thembisile where land is available at the
cheapest |l ess price, and thereds stildl |l ot
kind of development.

19.We are practicallglone Johan, but as a final reflection from you in understanding the
direction of this research, maybe from your own planning point of view, ehmm, where do
you see, do you see this situation changing, ehm, in terms of, you know uhm, you know,

inmostcaseas pl anners and through i for mal |l egi s
we want to see things happening by ne, in former homeland areas. Now, looking at this
paral |l el |l and use application procedures b

ehm,you know affordability, ehmm, you know awareness of these procedures you see.
Do you see those problems nje, ehm, not becoming an issue in future and things
happening the way they supposed to be happening, eh, in terms of what legislation
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prescribes andsayou know in terms of the standard form of application procedures?
People actually embracing that and complying with that in a context such as iThembisile

Hani, do you see the situation nje nor mal

as to how thigs must happen, which is very useful for the research. Ehm, in light of that,
those recommendations and proposals, do you see things changing?

Response: Its possible to change things, but you need a serious effort number one. |
think the issue of eh disrict having the functions is also a contributing factor,

because we are in a situation whereby the local municipality, they not take
ownership of being able to detect or monitor any contravention because in their
mind is that the district having our functions, and in my view they are not happy

with that situation, so 0l et the distr.i
assist the district, they thinking like they are smart or clever while they have our
functionso6. So | t hiumisreversieg the adjustrhentmfo i n t

power back to the local municipality and then second thing is to capacitate the local
municipality to have people who will able to inform the community, and also get the
buy-in from the community, especially politically rom the Mayor, MMC. And the
other thing its obvious to understand t
area, you cannot be too strictly about land use systems as compared to bo Tshwane
and City of Cape Town, because we are desperate in need of depshent So we
cannot treat idevelopment as Joburg, from application fees, turnaround time for an
application. In my view, ehm, municipalities like Thembisile must have shorter
turnaround time. And then the other thing for the community, for them to get the
buy-in, they must able to clearly understand what is it in for them if they to follow

the right procedure, what is the benefit for the community. So, we must able to win
by involving the community, political and also the traditional leaders, because this
an area that lot of, eh, places under traditional leaders and people there they value
and respect the traditional | eader s. So
start with the traditional leaders, then they understand everything with regard to

land use management system, then now they able to cascade that to the community
with the traditional leaders. It should not be a situation whereby we come as a local
municipality to educate people that are in the centre of authority without the

blessing ofthe tribal authority. So it need, its possible but it need effort, it need time,
it need energy, it need proper strategy and proper plan. And it not something that
can be done in one, overnight. It something that need to be slowly introduction it.
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19.1 Anincremental approach as you said.

Johands Response: You need some sort of incen
people who decide to go for this change in land use application or follow the right way,
t hereds this i nc e nlectrisitgar whiatever just toeritairagethat er or e

community to do right thing.
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APPENDIX D: INTERVIEW TRANSCRIPTION i1 6 NDABEZI THAG MABENA
[CHIEF, MANALA -MAKERANA TRIBAL COUNCIL,
KWAMHLANGA, THEMBISILE HANI LOCAL MUNICIPALITY]
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Telephonic Communication 1:
Participant: O6Ndabezithadéd S.J Mabena

Designation: Chief, ManalaMakerana Tribal Council, KwaMhlanga, Thembisile Hani
Local Municipality i 078129 6694

Date: 26 October 2015
Time: 13:29 pm
Venue: Ermelo

[Questions pogd in IsiZulu. Responses in IsiNdebele. Entire interview translated into
English]

1. How does the Tribal Council manage the process of allocation of land to the community,
and what mechanisms are used to determine if the land is suitable for allocation (for
residential or any other purpose)?

Response: When the community approaches us with the intention to apply to be
allocated land, we assist them by checking as to whether or not the land is occupied
by other household. If we find that it is not occupied byanyone. We allocate them
the land.

2. How does the Tribal Council assist the community if they want to apply for alternative
land use rights on their allocated land? For example if they want to open a Spaza Shop,
Tavern or any other land use rights.

Respong: There are business sites, and we do grant the people the permission to
operate any business on their allocated land and then we refer them to the
municipality for further assistance. We always support the people because it is their
way of making a living and because they are trying.

3. What criteria does the Tribal Council apply when considering these land use requests
from the community?

Response: We do not have any criteria as a Tribal Council. The municipality deals
with the applications from the community.
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APPENDIX E: INTERVIEW TRANSCRIPTION i 6 NDLOVUKAZI 6 MA B E N/

[QUEEN, MANALA -MGIBE TRIBAL COUNCIL,
EMPUMALANGA, THEMBISILE HANI LOCAL
MUNICIPALITY]
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Telephonic Communication 2:
Participant: ONdlovukazi 6 Mam Mabena

Designation: Que@, Manala-Mgibe Tribal Council, Empumalanga, Thembisile Hani Local
Municipality 7 082681 8373

Date: 26 October 2015
Time: 13:47 pm
Venue: Ermelo

[Questions posed in IsiZulu. Responses in IsiNdebele. Entire interview translated into
English]

1. How does thdribal Council manage the process of allocation of land to the community,
and what mechanisms are used to determine if the land is suitable for allocation (for
residential or any other purpose)?

Response: When we get requests for the allocation of landevidentify land that we
deem will be suitable, and then we engage the municipality to check if it is indeed
suitable for settlement, and also to determine if the municipality will provide the
necessary infrastructure.

2. How does the Tribal Council assisetcommunity if they want to apply for alternative
land use rights on their allocated land? For example if they want to open a Spaza Shop,
Tavern or any other land use rights.

Response: Normally when we get such requests from the community, we refer the
applicants to the municipality and we engage the municipality throughout the entire
process. For example, there was a proposal for the development of a shopping mall
and we involved the municipality and the municipality explained the whole process
in terms of what is required from the developers and criteria. | was also personally
part of those engagements.

3. What criteria does the Tribal Council apply when considering these land use requests
from the community?

Response: We do not have any criteria, so we lye on the criteria of the
municipality.
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4. So | see that you have established a close relationship with the municipality and that you
work together.

Response: Yes we do try to work with the municipality. We have the land, but it is

the municipality that must provide the infrastructure at the end of the day. When

we support, recommend and refer people to the municipality, the municipality

always turns people back with a reason that the Tribal Council does not have the

aut hority to al |l oc atpebleinavithdhe mWWieipaldyobotave hav e
get frustrated at times because of the attitude of the municipality towards us. As

much as we know we have the power to do as
to that, hence we always work hand in hand with the muicipality.
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APPENDIX G: LETTER FROM MPUMALANGA CoGTA ON INTERIM SPLUMA
MEASURES [SEE APPENDIX CD AT THE BACK COVER OF
THE THESIS]
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APPENDIX H: LESS FORMAL LAND USE AND LAND DEVELOPMENT
APPLICATION REGISTER OF THE THEMBISILE HA NI LOCAL
MUNICIPALITY [SEE APPENDIX CD AT THE BACK COVER OF

THE THESIS]
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APPENDIX I MINUTES OF LAND USE COMMITTEE MEETINGS [2011 i 2014]
[SEE APPENDIX CD AT THE BACK COVER OF THE THESIS]
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APPENDIX J:

THEMBISILE H ANI RESIDENTS/APPLICANTS SURVEY
RESPONSES

University of the Witwatersrand, Johannesburg Mail = Qualilative Survey Queslioneire Page 1 o1

WITS Lerate Motloung <0703645j@students.wits ac za>

UNIVERSITY

Quatitative Survey Questioneire

2 mossages

Lerate Motloung <0703645j@studants wits. ac.za= 5 Cctober 2015 at 08:35
In gibusisochili2 6@E@gmail com

Moming Sbuda,

As dizcussed on Frday, please tind atached the st of questions D would lilke you 1o 2ssist ma with.
Tne criteria and approach has also bzen outlinad on the quastionaire

Your willingness o help has bean much appreciated bru wam
Regaros,

Thaba

@ Quantitative Survey Questionaires.deocx
= MK

sibusise Chili <sibusisochil 25@gmail.com:= 26 Octobar 2015 at 15:08
Tor Larato Matloung =07 03645 @s udants.wits ac.za>

SHO Skacskho find the attaches herete cuestionaires
please check them and get back o me

On Mon Oet &, 2015 at B:35 AM, Lerata Matlaung <07 D345 Esludents wits ac 22> wiate:
Morning Sbuda,

As discussed on Friday, please find attached the list of quastions | would ks you to assist me with
Tne criteria and approach has also been outlingd on the guasticnairz

Your willingness to help nas sssn much appreciated bru war!

Repards
Thabo

2 attachments

T‘_‘I'l Approved general plans.pdl
3B05K

proclaim wnships.p
ﬂ lmimed tor hi df
3412K

il el gooe lecomdmal w0 m—280k -6 79383 [du2 view ptésearch inbosdth.., 200510726
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L PR Evbeln €
Residents of the Thembisile Hanl Local Municipality (Quantitative Survey) - 20

Farticipants: 10 fram traditional areas and 10 from formal/urban areas (Yes/No/Do not
understand Responses)

1. Haveyou ever heard of the Town Flanning and Townships Ordinance, 1986 ¥\ ©
(Ordinance 15 of 1986)7 (To gain an understanding of the participant’s knowledge or
understanding of the laws gove rning land use and development manzgement).

2. Have you ever heard of the new Spatial Planning and Land Use Management Act,

2013 {Act 16 of 2013)? (To gain an understanding of the participant’s knowladge or "r"LQ

understanding of the laws governing land use and development management),

Have you ever heard of the Thembisile Hani Land Use Schame of 20107 V6D

Do you know what a land use or land development application is?  ¢™ o)

Do yau know what is the procedure that you need to follow in crder to apply at the

municipality for land use or develapment rights on your property? i3

B. Have you ever applied for any land use or development rights on yaur properly at
the municipality? v\ ©

7. Do you knaw what the format for a standard land use and development application
should be like? V™ ©

8. If not, based on the above, would You appoint a professional practitioner to compile
such an zpplicaticn on your behalf? ¥4

3. Would you be willing Lo Fay the professional practitioner the professional fees
charged for services rendered on an application between (R 20 000,00 — R
30 000.00)7 ¥~ O

10. Do you know what type of zoning or land use rights are applicablz on your property? '3

L.'IIJLL.L:-

The first 10 participants o be interviswed must be from any of the below tablad townships:

Na Tewnships

1. “waldhlanga
A" MB," "BAY &
“hia"

2 Tweclontein X

3. Meailoio exzension
11 Tewnship

4. lweefantein
Township

5. V0ghlaagte Ridge
(RBuhlebasizwe
(RDF)

. Langkloof

7. Boekenhouthack

8. Goedereds
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Residents of the Thembisile Hani Local Municipality (Quantitative Survey) — 20
Participants: 10 from traditional areas and 10 from formal/urban areas (Yes/No/Da not
understand Responses)

1

mosw

vl

Have vou ever heard of the Tawn Flanning and Townships Ordinance, 1386 ™
{Ordinance 15 of 1986)7 (To gain an understanding of the parlicipant’s krowledge or
understanding of the laws governing land use and development rranagernent).

Have you ever heard of the new Spatial Flanning and Land Use Maragement Act, :
2013 {Act 16 of 2013)7 (Te gain an understanding of the participant’s knowledge or N9
understznding of the laws governing land use and development management).

Have you aver heard of the Thembisile Hani Land Lse Scheme of 20107 g

Do you know what a land use or land development application is? ~go

Do wou know what is the procedure that vou need to follow in order to apply al the
municipality for land use or development rights on yeur praperty? tj":e.

Have vou ever applied for any land use or development rights on your property at

the municipality? ¥ w2

Do yeu know what the format for a standard land use and development application
should be like? ¥ O

If not, based on the above, would You appoint a professional practitioner to compile
sich an application un your behali? 'rfj—‘“Eg

Would you be willing to pay the protessional practitioner the professionsl fees

charged for services rendered on an application between (R 20 000.00 - R

30 000.00)7 Lo

10. Do you know what type of zoning or land use rights arz applicable on your property? Vg

The first 10 participants to be interviewed must ba from any of the below-tabled townships:

No
1.

Townships
Kwahhizrga

b o el
“Ma”
Tweefentein K
Moloto extension
11 Tawnship
Tweefontain
Township
Viakluzgte Rlege
[Buhlebesizwe
(RTIEY

Langkloof
Boskenhouthoek
Goegerece
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Residents of the Thembisile Hani Local Mu nicipality (Quantitative Survey) — 20
Participants: 10 from traditional areas and 10 fram formal/urban areas (Yes/Mo/Dao not
understand Responses)

1. Have you ever heard of the Town Planning and Townships Ordinance, 1085 VL6
(Ordinance 15 of 19856)7 {To gain an understanging of tha parlicipant’s knowledge ar
understanding of the laws governing land use and development management).

2. Have you ever heard of the new Spatial Planning and Land Use Management Act,

2013 (Act 16 of 2013)7 (Te gain an understa nding of the participant's knowladge or

understanding of the laws governing land use and development management).

Hawve you ever heard af the Thembisile Hani Land Lise Scheme of 20107 ﬂt_‘_’;

Do you know what & land use or lang development application isy (A%

Do you know what is the procedura that you need to follow in order Lo apply at the

rmuricipality for land use or development rights on your property? YL

6. Have you ever applied for any land use ar develospment rights on your property at
the municipality? v

7. Davyou know what the format for a standard l2nd use and development application
should be like? vy &)

8. If nat, based on the above, weuld you appaint a professional practitioner to campile
such an application on your behalf? ‘:\:,}J_Q,_h,

2. Would you be willing Lu pay the professional practitioner the professional fees
charged fur services rendered an an application between R 20 000.00 - R
3o pop.ag)r V-2

10, Do you know whar type of zoning or land uss rights are zpplicable on your property? Vg

ne

R )

The first 10 participants Lo be interviewsd must e from any of the balow-tablzd townships:

Nao Tawnships

1, Kwaabdhlziga
"AYUE" TBAT &
YRA"

2. Turzefanirin K

3. Malote pxzension
11 Tewnship

i Teeesfontpin
Terwnship

- Vizklazgte Hidge
[Arhlcbesizue
{ROF)

-8 —ang<loof

.8 Bowpke nhout hnelr

2. Goec erede
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Residents of the Thembisile Hani Local Municipality (Quantitative Survey) — 20

Participants: 10 from traditional areas and 10 from formal/urban areas [Yes/No/Do not
understand Responses)

1. Have you ever heard of the Town Planning and Townshigs Ordinance, 1986 (\5 @y
(Ordinance 15 af 1986)? [To gain an understanding of the participant’s knowledge or
understanding of tha laws gaverning land use and development management).

2. Have you ever heard of the new Spatial Flanning and Land Use Managzment Act, 8
2013 {Act 16 of 20137 {To gain an understanding of the participant’s knowledge or E-/E
understanding of the laws gove rning land use and development management).

3. Have you ever heard of the Thembisile Hani Land Use Scheme of 20107 Lgﬂ_j
4. Do vyou know what 2 land usc or land development application is? g%
5. Deyou know what is the procedure that you need ta follow in order to apply at the

municipality for land use ar development rights on your preperty? Ao Mgl

6. Kave you cver applied for any land use ar development rights on your proparty at
the municipality? 44 L3

7. Do you know what the format for a standard land use and development application
should be like? Ly

8. If not, based an the above, would you appaint & prefessional practitioner to compila
such an application on your behalf? )jx&g

2. Would you be willing v pay the prafassional practitioner the professional feas
charged lur services rendered an an application hetween (K 20 000.00 - R
30 D00.00)7 12,5

10. Do vou know what type of zoning or land use rights are applicable un your proparsy? ‘%Q_X

The first 10 participants Lo ba interviewed must be from any of the below-tahlad townships:

Mo Townships

1. Kwahihlznga
AR UEAT B
“pa g

2. Tweefantein K

3. Moloto retension
11 Township

1. Tuweefuntein
Tovermship

5. Vizkizagle Ridgs
[Duslezesizws
|RDP]

B. langkloof

T Boekenhouthook

B, Goederads
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Residents of the Thembisile Hani Local Municipality (Quantitative Survey) — 20
Participants: 10 from traditional areas and 10 from formal/urban areas {Yes/No/Do not
understand Respanses)

1. Have you ever heard of the [ own Planning and Townships Ordinance, 1985 Fslﬂ
(Ordinance 15 of 1986)7 [To gain an understanding of the participant’s knowledge ar
understanding of the laws governing land use and development management).

2. Have you ever heard of the new Spatial Planning and Land Use lManagement Act,

2013 {Act 16 of 2013)? (To gain an understanding of the participant’s knowledge or [N O
understanding aof the laws governing land use and developrment management),

3. Have you ever heard of the Thembisile Hani Land Use Scheme of 20107 no

4. Da you know what a land use or land development application is? 1\.©
Do you knew what is the procedure that you need to follow in order to zpply at the
municipality for land use or development rights on YOUF property? (}j@

B. Have you ever applied for any land use or develaprment rights on your property at
the municipality? Lk

7. Do you know what the format for a standard land use and develaprment application
should be like? e

8. ITnot, based on the abave, wauld You appeint a professional practitioner to compile
such an application on your behalf? )

9. Weuld you be willing to pay the professional practitioner the professions| fees
charged for services rendercd on an application between (R 20 000.00 - R
30000.00)7 O

10. Du you know whal type of zoning or land use rights arz applicakle on your property? YO

The first 10 participants to be interviewsd must be from any of the below-tabled townships:

Ma Townships

1L Kwabhlanza
“AT MR HER g
“MA*

i Tweafontein K

3 Malots extension
L1 Trwwrship

4. Twioefanteln
Township

5. Vlzklaagte Ridgs
{0uhlebesizuwe
(KL}
Largkloct

7. Boekenhouthock
el TR
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appaint a professional practitioner Lo compile
s
v~y o= mew wasiDNAl practitioner the professional foes
{'haI‘FEd for services rerdcrnd on &n application between (R 20 000.00 - R
30 000.00)? N9

10. Co you know what type of zoning or land use rights are applicable on your properiy? ,I"”l_{}

The first 10 participants to be intervicwed must he from any of the balow-tabled townships:

No
1,

b

Townships
{waMhlanga
A0 YBAY &
g
Twesfontzin K
Moloto extension
11 Township
Twerlontrin
Tewnship
Wakluagte Ridge
[Ruhlcbesizwe
[RDP)

_angkloof
Boekenhouthoek
Goederede
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