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while testifying at a proceeding, that is offered in evidence
to prove the truth of the statement", while 'statement' is
defined as "an oral or written assertion or non-verbal con-
duct of a person intended by him as an assertion". This
definition excludes implied assertions from the scope of the
hearsay rule, and is thus subject to the objections already

discussed.

(II) Schiff then proceeds to consider his second proposi-
tion, viz. that the courts, even without the benefit of sta-
tutory backing, should admit hearsay evidence, in the form of
both express and implied assertions, when the purposes of the
rule in the adversary trial system would not be substantially
served in the circumstances of the particular case. If a
declarant is available to give oral evidence, he argues, then
there is no good reason for waiving the standard procedural
demnands. But where he is unavailable, through no fault of
the proponent, then the judge should allow the evidence "if
the introduction would not at that time at that trial sub-
stantially harm any of the interests our system's demands

89
upon witnesses protect".

This approach, he suggests, is not quite as heretical in

Canada as it would at first seem. In the case of Ares v
9

Yenner, ° for instance, the Supreme Court of Canada threw

aside the shackles of Myers v DPP °' and admitted in evidence

certain hospital records even though no existing exception
could be invoked to allow their reception. The court unani-
mously adopted the minority view expressed in Myers' case,

especially the views of Lord Pearce, thus creating an ad hoc
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exception to the hearsay rule. In the words of Hall J, in
whose judgment the other judges concurred,

"I am of the opinion that this Court should
adopt and follow the minority view rather than
resort to saying in effect: 'This judge-made
law needs to be restated to meet modern condi-

tions, but we must leave it to Parliament and
the ten legislatures to do the job.'" 92

Such judicial frankness and boldness is a welcome relief
from the over-conservative, tenacious adherence to dogma
which has entrenched many debatable premisses so solidly and
inflexibly into our hearsay law. Regrettably, it is highly
unlikely that the South African Appellate Division will fol-
low suit, particularly in the light of the decision in Vul-

can Rubber Works (Pty) Ltd v South African Railways and Har-

bours. 93 In this case the court refused to recognize

"the principle of necessity as a basis for relaxing the rule
against hearsay beyond the well-established exceptions",94
indicating the reluctance of our courts to depart from the

95
traditional exceptions to the hearsay rule.

What then of the merits of Schiff's approach? It is re-
spectfully submitted that this approach represents the most
scientific and logical solution to the problem that has yet
been proffered. Its appeal lies in its rational explora-
tion of the rationale, not only of the hearsay rule, but of
the entire accusatorial and adversary procedural models
which the rule is designed to serve. It has a flexibility
and pristine logic which render it academically sound, while
never ignoring the practical and functional features of our

trial procedure. The only objection, it is submitted, is
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that the model is perhaps incomplete, in that no guidelines
are suggested to assist the court in evaluating the preju-
dice caused to the protected interests, or in identifying
any safeguards inherent in the evidence or the circumstances
of the case which could serve to mitigate this harm. in
this regard, the factors suggested by Finman (§_L_1p_r_a_1)“could
assist the court, but, whereas Finman's comments were con-
fined to the potency of cross-examination, the court would
be required to conduct a similar inquiry in respect of any

of the procedural demands which, on the facts of the case,

require consideration.

Group III: A distinction should be drawn between non-

assertive statements, which are hearsay, and

non-assertive conduct, which is not:

This "compromise solution", says Weinberg, represents one of
the "three distinct views which Professor Cross has pro-
pounded in this area".97 Certainly Cross has changed his
mind more than once on this subject, a charge to which the
learned author himself pleads guilty, maintaining, however,
that he is "unashamed".98 It is interesting, therefore,

to follow chronologically this changing perspective.

(1) 1956 : "The Scope of the Rule Against Hearsay".°°

In this article, Cross asked whether there is any logical
basis for distinguishing between 'apparent belief translated
into action' and 'apparent belief translated into words'.

He seemed to accept without question that non-assertive
statements of the type considered in Teper v R 100 are hear-

say and inadmissible, but suggested that conduct should be
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divided into two categories:

(1)

(11)

"Conduct which is relied on as equivalent to an
assertion of the actor's perception of or belief
in a particular fact",w1 such as the conduct of a
doctor who examines an accident victim and places
him in a mortuary van, which is relied on as equi-
valent to an assertion by him that he believes the
victim to be dead. Such conduct, Cross said,
should be rejected as evidence of the existence of
the fact believed, unless it can be admitted by

way of exception to the hearsay rule.

Conduct reliéd on solely as the "basis of an infer-
ence to the actor's contemporaneous state of mind
or physical sensation",102 such as a wife's treat-
ment of her child as illegitimate, relied on to
support an inference of her belief in its illegiti-
macy and thence to the fact of her adultery. Such
conduct, he argued, is not within the scope of the
hearsay rule; it derives its probative value from
the behaviour, not the mere assertion of the person
whose mental state or physical sensation is in ques-
tion, and the evidence is thus 'circumstantial’.

It is possible, he conceded, that such an actor

_"may have been guilty of simulation", but contended

that "this is less common than lying, and more

likely to be discerned by the witness who deposes

‘ 103
to the conduct."”

With respect, I find it difficult to justify this distinc-
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tion: 1if the conduct of the doctor may be regarded as the
equivalent of an assertion such as, "I believe the victim
to be dead", then surely the conduct of the wife may simi-
larly be regarded as the equivalent of an assertion such
as, "I believe my child to be illegitimate". Furthermore,
the same untested hearsay dangers are present in both sets
of conduct, and the labelling of the second category as

'‘circumstantial evidence' does nothing to solve the problem.

It is interesting to note, therefore, that at this stage
Cross would include within his definition of hearsay all
non-assertive statements and certain, although not all, non-

assertive conduct.

104
(2) 1969 : "The Periphery of Hearsay". By now, the

learned author had formed a consistent view of the nature
of non-assertive conduct. He considered the conduct of the
sea captain who embarked on a ship with his family after
thoroughly examining it - one of the examples cited by Baron

Parke in Wright's case - and concluded as follows:

"With respect, I doubt the propriety of treat-
ing conduct which was not intended to be
assertive as something to which the rule
against hearsay applies. Admittedly many of
the dangers against which the rule provides
are present if the evidence of the behaviour
of the deceased captain is received. He is
not available for cross-examination, he may
have been a very incompetent captain, or he
may have had reasons for going aboard which
were sufficiently pressing to make him take
the risk attendant on the defects in the ship
which he observed. On the other hand, one
can say that the fact that deeds generally
speak louder than words is sufficient justifi-
cation for treating that which was not intended
by the agent to be assertive as falling outside
the ban on hearsay. To my mind, however,



Page 354,

there is a far more cogent reason for adopting
this course; if such conduct is to be treated
as hearsay whenever it is proved as equivalent
to an assertion by someone other than the wit-
ness who is testifying there will be no end to
the situations to which the hearsay rule will
apply. n 105

By 1975, Cross was even more adamant about drawing this dis-
tinction between non-assertive statements and conduct, say-
ing that it "has even been suggested that the rule against
hearsay applies to conduct which was not intended to be
assertive if reliance is placed on the conduct as an implied
assertion".106 He rejects this seemingly preposterous sug-
gestion - despite the fact that he himself was one of its
proponents 19 years before - on the ground that " ﬁlf the
rule were to be held to extend to assertions implied from
conduct not intended to be assertive, as distinct from ver-
bal utterances not intended to be assertive, its scope

0
would be unduly wide."1 7

Weinberg, correctly, it is submitted, rejects this distinc-
tion as being unjustifiable.108 It is based, he says, on
the assumption that once a piece of evidence has been
labelled hearsay, it should summarily be rejected. We
should not distort the scope of the hearsay rule merely be-
cause the labelling of non-assertive conduct as hearsay
would force us to create more exceptions to the exclusionary
rule, and, he submits, if we had "recognized all along that
implied assertions logically must be classified as hearsay,
it is probable that the current unsatisfactory rigid hearsay
rule with its inflexible exceptions would never have

emerged in its present form, and we would not now be faced

with the urgent need to modify it." 109
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Moreover, it is submitted, it is difficult to understand
why deeds should "speak louder than words". Implicit in
the nature of both non-assertive statements and conduct is
the fact that the declarant/actor did not intend to commun-
icate his belief. The danger of insincerity is thus
materially reduced. What other dangers, however, can be

said to be reduced by the fact that a person unintention-

ally conveys his belief by way of conduct instead of words?
I submit none. Admittedly it is less likely that a person
would stage a charade to misrepresent his belief by conduct
than by words, but this relates only to the danger of as-
sertive intent, which must be eliminated before the evi-
dence may be labelled "non-assertive". Once it is so
labelled, all the other dangers remain intact. The
distinction advanced by Cross is, therefore, it is re-

spectfully submitted, of no assistance.

110
(3) 1979 : Cross on Evidence (5th ed). In his

last pronouncement of the law on this topic, the learned
author was somewhat more ambivalent in his treatment of
implied assertions, stating that "on the present state of
the authorities more than one view can justifiably be
taken on the question“.111 He concluded, however, with

112
the following "highly tentative" submissions:

(1) The hearsay rule only applies to statements in-

tended by their makers to be assertive.

(1i) Statements of the form "Hello X", however, in
the context of one person greeting another, must

be considered as being assertive, expressing not
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merely greeting but also recognition. They
must therefore be considered hearsay if ten-
dered as evidence of the presence of X at the
place in question, in accordance with the deci-

. 113
sion in Teper v R.

(iii) On the other hand, verbal and non-verbal conduct
not intended to be assertive falls outside the
ban of the hearsay rule even when the conduct is
only relevant because it points to the fact that
the actor entertains a particular belief (e g

the ship's captain example discussed above).

It is respectfully submitted that these statements are
confusing and contradictory. If "Hello X" is to be re-
garded as assertive of the fact of X's presence, then
there is no logical reason for withholding the same status
from all non-assertive statements or verbal conduct. This
conclusion, of course, conflicts with submission (iii).
Then, 1if non-assertive statements are considered to be
hearsay, in line with what was said above, there is no
logical basis for treating non-assertive conduct any dif-

ferently.

Cross's last submissions on this question would therefore
seem to be a final, valiant but unsuccessful attempt to
strike a balance between the authority of cases such as
Wright and Teper on the one hand, and the accepted limi-
tations and inflexibility of the exclusionary rule on the

other.
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Group IV: Implied assertions, whether non-assertive

statements or non-assertive conduct, are

not within the scope of the hearsay rule

at all.

(1) WIGMORE: Few discussions of evidentiary topics

are complete without a consideration of the views of Wig-
more. On the question of implied assertions, however, the
learned author, somewhat uncharacteristically, does not
seem to adopt a clear stance. In fact, two directly con-
flicting views are to be found in different passages of his

) 114
Treatise:

(1) Para 459: The learned author asks us to consider
the case of an observer who looks out of the win-
dow of a comfortable home and sees that the per-
sons on the highway are shuddering and turning up
their collars. From this, he argues, the natural
inference is that it is extremely cold outside.

If this evidence is tendered to establish the
latter inference, he asks, is this an infringement
of the hearsay rule? The answer, he says, is no,
for the following reason:

"The Hearsay rule excludes extra-judicial
assertions only, i e deliberate utterances in
terms affirming a fact; and, although in
effect an inference from conduct may be the
same in result as an inference from assertion,
nevertheless the two are distinct. Nor does
the policy or spirit of the Hearsay rule
apply:; for that policy is to test the asser-
tions of persons regarded as witnesses, by
learning the source of their knowledge and by
exposing its elements of weakness and error,
if possible; so that where the evidence is
not dealing with a person's assertion as de-
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riving force from his personal character,
knowledge, or experience, it is not within
the scope of the policy of the Hearsay

rule." (Italics added).
(ii) Para 267: Wigmore here considers the example

of the conduct of parents, who always treated a
child as their own, which is offered to estab-
lish legitimacy. The belief of the parents, he

submits, is "of service only evidentially, i e

as forming a second step of inference to some

other fact which forms the ultimate object of

proof", and concludes that such "double infer-
ence" is "practically equivalent to accepting ...
the parents' conduct in a purely assertive and
testimonial fashion". If such evidence were to
be received as circumstantial, he argues, "could
not any and every hearsay statement be brought

in upon the same plea, by resolving it into a
double inference, namely, by translating A's
assertion, that he saw M strike N, into an infer-
ence from his utterance to his belief and from
his belief to the fact asserted?" There is,
therefore, he submits, a strong argument "that
the pretended double inference of a circumstan-

tial sort is equivalent to giving credit to a

testimonial assertion, and involves therefore a

danger of evasion of the Hearsay rule”.

Imbued with that "instinct of compromise which has
affected so many British institutions", the common law,

Wigmore submits, conceded something to both principles,
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viz. the rule against hearsay and the concept of circumstan-
tial evidence. In a few cases, it yielded to the theory of
circumstantial evidence (e g the cases concerning marriage,
paternity, testamentary belief etc); in others it allowed
the implied assertion to be admitted by way of an exception
to the hearsay rule; and in all remaining instances, along

the lines of the judgment in Wright v Tatham, "it denied

the propriety of the circumstantial inference and insisted
on the application of the Hearsay rule to conduct which was

118
equivalent to an extra-judicial assertion".

Wigmore's views, it is submitted, reflect well the confused
and inconsistent state of the law on this topic, but do
little towards clarifying matters or providing a satisfac-

tory framework for reform.

(2) EUSTACE SELIGMAN: In an article entitled "An

116
Exception to the Hearsay Rule", Seligman expressed the

17
view that "only conduct apparently intended to convey

thought can come under the ban of the hearsay rule". His

reasons for this conclusion were as follows:

"When there is no intention to communicate to
any one there is very much less chance that
the act was done in order to deceive, and
hence the third and fundamental danger in
admitting hearsay does not here exist, or at
least not so strongly. Furthermore, as a
rule the fact believed in this latter class
of cases is a simple one, and hence the
first and second dangers [} e inaccurate per-
ception and faulty memorﬂ are decreased." 118

This argument represents the traditional case for receiv-
ing implied assertions as non-hearsay, and rests, as has

already been seen, on two misconceptions. First, whereas
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the hearsay dangers may sometimes be reduced in any given
implied assertion, it is rare that they will all be en-
tirely eliminated. And secondly, in those instances
where the dangers are eliminated or considered suffi-
ciently reduced as to guarantee the reliability of the
evidence, the position is indistinguishable from that of
an express hearsay assertion, the reliability of which is
vouchsafed by circumstantial evidence. In the latter in-
stance, a strong case can be put forward for admissibility,
but the fact that the evidence relies for its value on the
credibility of an absent actor or declarant, and that none
of the accepted courtroom devices are available to the
adversary of the party tendering the evidence, point
strongly to the hearsay-like quality of the evidence. In
appropriate cases, it is submitted, such evidence should
certainly be admitted. But to deprive it of its hearsay
label would be logically untenable and could lead to a dis-
regard of both the dangers inherent in the evidence, and
of the safeguards which should be looked at to ensure that
such dangers are minimized. This approach, in short, re-
presents a flagrant disregard of the values on which the

hearsay rule is based.

(3) PHIPSON: As author of one of the most authori-

tative English texts on evidence, Phipson is perhaps the
most influential opponent to the inclusion of implied
assertions within the hearsay label. He submitted that
the evidence in Wright's case was excluded not as hearsay

but as opinion, and rejected the labelling of such evidence
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as hearsay. In any event, he added,

"the doctrine of Wright v Tatham, on this point,
has apparently never been followed, acts of
treatment being admitted or excluded on grounds
of relevancy only and not of hearsay." 119

1
This observation has been criticized by Cross 2°and, signi-
ficantly, the authors of the most recent edition of Phipson

On Evidence. In the 13th edition of that text book, the

following passage appears:

"It is submitted that the better view is to re-
gard the admissibility of certain instances of
'conduct' either as being within the 'res
gestae' rule or as particular exceptions to
the doctrine in Wright v Tatham. There appears
to be no decision of the courts which supports
Phipson's rejection of the doctrine." 12!

Although Phipson's views have made a substantial impact on
the way in which our courts regard hearsay, it would be

anomalous to rely on a view which has been rejected in the
latest edition of his book, particularly in the absence of

any authority supporting the original contention.

Conclusion

Out of this discordant mass of conflicting views it is, as
Weinberg intimates,122 difficult to find consensus on any
particular approach. What does emerge, however, is a
general feeling of dissatisfaction about the somewhat ran-
dom treatment of implied assertions at the hands of the
courts. Of the various proposals to remedy this problem,
it is submitted that the solution espoused by the modern
American writers on this subject is the most scientific.

The appeal of this approach lies in the achievement of a
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logical, holistic image of the hearsay concept. The in-
clusion of implied assertions within the hearsay fold is
in harmony with the theoretical foundations of the rule
discussed in Chapter III. It does, however, necessitate
a re-examination of the criteria governing admissibility,
as the present structure of exceptions is ill-suited to
the peculiar demands of implied assertions, and the exclu-
sion of implied assertions falling outside these excep-
tions will often deprive the court of probative, valuable
evidence. The immediate need, therefore, is for a system
of 'reliability factors' to determine the admissibility of
implied assertions. However, because of the general dis-
satisfaction with the law relating to express assertions,
it is equally important to extend the enquiry to such
assertions and investigate how our hearsay law, as a whole,
may be improved. During the course of this chapter,
attention was focussed on the views of Prof. Schiff,123
who advocated predicating the admissibility of hearsay on
the fundamental dictates of the adversary trial system.

In this approach, it is submitted, lies the key to the
problem, and, in the remaining chapters, suggestions will
be made as to how this model may be employed as an instru-

ment in reforming South African hearsay law.
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Chapter IX

CODIFICATION : A WAY OUT OF THE HEARSAY THICKET?

It was submitted in Chapter III that the abolition of the
hearsay rule in its entirety was unjustifiable, and that
the exclusion of some hearsay was economically cost-
efficient. In the ensuing discussion, two major en-

quiries presented themselves:

(1) How should hearsay be defined? If some hearsay
warrants exclusion, we should know with some degree
of accuracy which evidence falls within the hearsay
concept, thus demanding further scrutiny as regards
its admissibility.

(2) What criteria may be used to separate that hearsay
which should be received from that which should be

excluded?

Our common law, riddled as it is with irreconcilable deci-
sions and intractible dogma, would seem to be incapable of
yielding satisfactory answers to these questions, and the
only solution is to codify our hearsay law. To argue, as
some no doubt would, that such a step is unnecessary, be-
cause the hearsay rule "works in practice", would seem to
be an evasion of the problem. What merit is there in a
rule that operates best when it is ignored? The rigours
of our learsay law are mitigated in practice by a seem-

ingly tacit agreement that the full import of the rule is
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not to be taken seriously, thus creating a licence for ig-
norance and abuse. It is submitted that this balm of
forgetfulness cannot seriously be advanced as a counter to
a scientific codification that would allow the realities

of legal practice to square with sound theoretical norms.

In resorting to legislation, we would, in any event, be
following the pattern set by other Anglo-American juris-
dictions, where the reform of the hearsay rule has been
the subject of thorough examination by Law Reform Commis-
sions, resulting, in many cases, in codification. Our
tardiness in following this precedent may, however, work
to our advantage, as we find ourselves in the enviable
position of being able to draw on the experience of these
countries, as well as the cases and literature which the
evidence codes have spawned. - To legislate on so thorny
an issue as hearsay is certainly hazardous, and, in many
cases, proposed codes have ended ignominiously on the
scrapheap. It would be in our interests to learn from
such experiences, for it would be regrettable to repeat

these errors.

It would no doubt be instructive, therefore, to examine
and compare the reform of hearsay law in all the Anglo-
American countries, viz. England, Scotland, the United
States, Canada, Australia and New Zealand. This, how-
ever, would be a formidable task, the adequate perform-
ance of'which would require a dissertation of its own.1

For the purposes of the present dissertation, however,
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attention will be focussed on only two countries apart

from South Africa, viz. the United States and Australia.

My reasons for this choice are as follows:

()

(a)

(b)

(c)

(d)

(e)

The United States:

Being the largest of the "hearsay jurisdictions",
the United States reform programme has affected
more people than any other, and has yielded by far
the greatest volume of academic comment on the

question.

The time span of this reform programme covers over
forty years and three major Evidence Codes, com-
piled by some of the leading writers on the Law of

Evidence.

Of these three codes, only the most recent has
found recognition, the first two having been re-
jected out of hand. The reasons for the negative
response of legal practitioners may profitably be

investigated by any body intent on reform.

The fact that the reform programme in the United
States 1s, for practical purposes, virtually com-
pletg, affords us an excellent opportunity to ex-
amine the working of these measures in the prac-

tice of the courts.

The nature of these reforms is also of great
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interest: The Federal Rules of Evidence, the most
recent of the codes, adopts a hybrid solution to
the hearsay problem, setting out detailed, speci-
fic exceptions to the rule, but supplementing them
with residual exceptions based on a judicial dis-
cretion. Because the desirability and ambit of
such a discretion will inevitably lie at the ful-
crum of any debate concerning reform of our hear-
say law, the United States solution is of great

interest and significance.

Australia:

Unlike the United States, where the reform pro-
gramme has already been completed and implemented,
Australian attempts to reform the law are still in
embryonic form. Although many of the individual
states have legislated in this regard, plans are
afoot to draft a comprehensive Uniform Evidence
Act, entailing a codification of hearsay law.
Australia, therefore, in much the same way as
South Africa, finds itself in a position to choose
from the various approaches adopted by the other

jurisdictions.

As a preliminary step to such reform, the Austra-

lian Law Reform Commission has drafted research

papers on the hearsay rule, containing various re-
commendations and setting out the choices con-

fronting the legislature. Two aspects of these
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proposals are of particular interest:

(i) the Commission's choice of definition so as to
include implied assertions - both verbal and

2
nonverbal - within the hearsay concept; and

(ii) the decision to minimize the judicial discre-
tion,3 a recommendation which is, in a later
paper,4 reconsidered and left open after a
discussion of the relative merits and faults

of such an approach.

The reform measures - both enacted and proposed - in the
United States and Australia have therefore, in different
ways, much to offer us. In what follows, I intend to
examine these programmes separately, paying particular

attention to two aspects of the reforms:

(i.) the choice of hearsay definition and
(ii.) the employment and scope of a judicial dis-
cretion.
(A) THE UNITED STATES

Writing in 1959, a leading Canadian commentator on evi-

dence law was forced to concede the following:

"As a Canadian, I hesitate to admit it, but it
is very clear to me, that in the field of
evidence law, a combination of scholarship,
determination, good common sense and genius
has been at work in the United States for the
past half century or more to reform the law,
and the fruits of that sustained and combined
effort of the bench, bar and teaching profes-
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sion in that country are now available in con-

venient form and are now being plucked by more

than one legally advanced state of the Union."
The American harvest has indeed been rich, and, as the
learned writer predicted, the fruits of this laudable ef-
fort have been gleaned by an increasing number of states
and territories. Largely responsible for this process
has been the "convenient form" in which this scientific
thought has been wrapped, viz. three evidentiary codes
compiled over a period of approximately thirty years. The
impact of these codes on hearsay law has been substantial,
providing us in South Africa with a solid foundation on

which to embark on a programme of reform.

Plans to codify the Law of Evidence, including hearsay,
may be traced back to 1942, In that year, the American

6
Law Institute drafted its Model Code of Evidence, the

provisions of which, it was envisaged, would supplant the
common law and all statutes inconsistent with the Code.
These aspirations, however, were doomed to failure. The
reception of the Code by the profession, according to one
learned commentator,7 "varied between chilliness and
heated antagonism", and it failed to find acceptance in a
single state. Largely responsible for this unanimous re-
pudiation, was the erosion of the exclusionary rule on

two fronts: First, a narrowing of the definition of hear-
say to exclude non-assertive conduct; in terms of Rule
501(1),'a statement is not hearsay unless it is either in-

tended to be an assertion, or is offered for a purpose re-
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quiring an assumption that it was so intended. Secondly,
and more significently, a widening of the exceptions to
the rule to such a degree, that the Code "substantially
read the hearsay rule out of existence".8 Apart from a
general liberalization of the traditional exceptions, the
Model Code created two new far-reaching exceptions which
particularly aroused the ire of the conservative legal
profession. These are contained in Rule 503, which pro-
vides:
"Evidence of a hearsay declaration is admissible
if the judge finds that the declarant (a) is
unavailable as a witness, or (b) is present and
subject to cross-examination".
Undaunted by the hostile®reaction to the .Code, the
National Conference of Commissioners on Uniform State Laws

prepared and published the Uniform Rules of Evidence in

1953. Rule 63 defines "hearsay" as "evidence of a state-
ment which is made other than by a witness while testify-
ing at the hearing offered to prove the truth of the
matter stated", while "statement" is defined in Rule 62 (1)
to include "not only an oral or written expression but
also nonverbal conduct of a person intended by him as a
substitute for words in expressing the matter stated". The
Uniform Rules, therefore, retain and further entrench the
narrow assertion-oriented definition of hearsay set out in
the Model Code, a definition which has not been univer-
sally acclaimed.9 As regards the exceptions to the rule,
however, the Uniform Rules are somewhat more conservative

than their much-maligned predecessor. The general excep-
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tion relating to statements of unavailable declarants, in
particular, is substantially watered down, admissibility
now being made conditional upon the judge's finding them
to be "made by the declarant at a time when the matter

had been recently perceived by him and while his recollec-
tion was clear, and made in good faith prior to the com-

10
mencement of the action".

Despite this concession to traditionalism and conservatism,

the Uniform Rules were only marginally more successful

than the Model Code, and were adopted, in whole or in part,
1

in only a handful of states or territories. In stark

contrast, however, the recently enacted Federal Rules of

Evidence have been highly successful. As of the begin-
ning of 1982, twenty-one states had adopted versions of
the Federal Rules,12 prompting one writer to remark that
"before long states without a similar evidence code will
be exceptional".13 To what may this unprecedented popu-
larity be ascribed? Wellborn submits that the major rea-
son 1s the orthodox, traditional approach which the
drafters chose to follow, flavouring the Rules with an
"intrinsic characteristic of proven market value".1‘
Professors Wright and Graham, in fact, in their treatise
on federal procedure,15 call the Rules "not a true codi-
fication but simply an authoritative compilation of the
caselaw", maintaining that "it is difficult to see how
adoption of the Federal Rules will improve the law of any

state".
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Before adopting this approach, the Advisory Committee con-

sidered three possible solutions to the hearsay question: 18

(1) Abolish the rule against hearsay and admit all hear-
say. This, the Committee conceded, would be the

simplest solution", but one which would require some qual-
ification. It should not be allowed to abolish automati-
cally "the giving of testimony under ideal conditions";

if the declarant were available, then compliance with these
ideal conditions should be made optional with either party.
What, however, if the declarant were unavailable? The
Committee considered Rule 503 of the Model Code, which made
"no distinctions in terms of degrees of noncompliance with
the ideal conditions" and which exacted "no quid pro quo in
the form of assurances of trustworthiness", and concluded
that it was "unconvinced of the wisdom of abandoning the
traditional requirement of some particular assurance of
credibility as a condition precedent to admitting the hear-
say declaration of an unavailable declarant". Further-
more, the Committee added, if the hearsay rule were
abolished, the confrontation clause of the Sixth Amendment
would, in criminal cases, still operate to exclude much
hearsay evidence. This would create a split between

civil and criminal evidence which the Committee felt to be

an "undesirable development".

In rejecting this solution, the Advisory Committee was no

doubt greatly influenced by the hostile reception
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of the ill-fated Model Code. In this regard, we in South
Africa would do well to learn from the American experience.
The legal profession is notoriously conservative and would
not welcome the demise of so well-established a bastion of
evidentiary law. Even if legislation were enacted to
abolish the rule, it is unlikely that judges, inured to

the system of excluding hearsay, would attach much, if any,
weight to such evidence. Furthermore, as the Advisory
Committee observed, the abolition of the hearsay rule would
require some qualification, particularly where the declar-

ant is available to be called as a witness,

The Committee's comments concerning the confrontation clause
in the Sixth Amendment should not be regarded as being
totally inapplicable to us in South Africa. The fact that
we do not have such a clause, and that the abolition of the
hearsay rule would not create a "split" between civil and
criminal evidence, does not reduce the need for such a
principle in criminal cases. At present, this need is
served -~ albeit inadequately - by the hearsay rule, and the
abolition of this rule would serve to exacerbate the prob-

lem instead of remedying it.

(2) Admit hearsay possessing sufficient probative force,

but with procedural safeguards. This approach entails

abandonment of the existing system of class exceptions in
favour of individual treatment of each item of evidence in

a particular case, an approach which,the Committee pointed
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out, has been "impressively advocated" by leading academic
commentators.17 Admissibility would be determined by
"weighing the probative force of the evidence against the
possibility of prejudice, waste of time, and the avail-
ability of more satisfactory evidence", and the tradi-
tional hearsay exceptions would merely be factors to be
considered in assessing probative force. This approach
would, the Committee opined, require some procedural safe-
guards, such as "notice of intention to use hearsay, free
comment by the judge on the weight of the evidence, and a
greater measure of authority in both trial and appellate

judges to deal with evidence on the basis of weight".

Despite the obvious merits of this solution, the Advisory
Committee rejected it on the grounds that it was unsuit-
able, "involving too great a measure of judicial discre-
tion, minimizing the predictability of rulings, enhancing
the difficulties of preparation for trial, adding a fur-
ther element to the already over-complicated congeries of
pre-trial procedures, and requiring substantially dif-
ferent rules for civil and criminal cases". Furthermore,
the Committee added, the probative value of hearsay only
differed from the probative value of original evidence in
one respect, viz. the absence of the oath, cross-examina-
tion and demeanour as aids in determining credibility; to
exclude evidence on this ground, merely because the judge
does no£ believe it,would be "altogether atypical" and

, 1
"extraordinary".
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The last-mentioned comment of the Committee is particularly
difficult to comprehend in the light of its adoption of
solution (3) (below). To reject a discretionary power to
exclude hearsay on the grounds mentioned above in favour of
a general exclusionary rule accompanied by a series of de-
fined exceptions would seem to be irreconcilable with this
view of hearsay theory. If the absence of the standard
procedural safeguards is insufficient to justify the exclu-
sion of hearsay in respect of solution (2), then it is
surely an even less adequate justification for expounding a
general exclusionary rule as laid down in solution (3).

The exclusion of at least some hearsay is either justifi-
able or unjustifiable, and the machinery effecting this
exclusion - whether it be a judicial discretion or a
general exclusionary rule - can have no bearing on this

preliminary issue.

The other reasons furnished by the Committee for re-
jecting this solution are, it is submitted, either similar-
ly unconvincing or inapplicable to South Africa. Consider

these objections individually:

(a) This solution involves too great a measure of judi-
cial discretion and minimizes the predictability of rul-
ings: Judge Weinstein once commented, rather wryly, that
"Egcmw lawyers prefer a precise bad rule to a discretion-
ary good one",19 and, while the learned writer expresses

some sympathy with the objections such lawyers had towards
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a discretionary power, he finds himself unable to share
their mistrust of its fairness and certainty. The force
of their objection, he adds, can moreover be reduced by
requiring "notice in advance when hearsay intended to be
used does not fall within one of the standard exceptions".zo
Where the need for such hearsay only becomes apparent at
the trial itself, however, the court should again have a
discretion to dispense with the requirement of notice in
appropriate cases. While this approach is not, as the
learned writer himself concedes, without its faults, its
inherent flexibility would seem to be far more conducive
to the attainment of justice than the "Victorian rigid-
ity" 2! of the traditional approach, which at times seems

to resemble a game of Russian roulette in the arbitrary

and capricious way it separates admissible and inadmis-

sible hearsay.

(b) It enhances the difficulties of preparation for
trial and adds a further element to the already over-
complicated pre-trial procedures: No doubt the require-
ment of notice of intention to tender hearsay evidence
will increase the pre-trial burden of counsel, but this
would not seem to be an insuperable obstacle. Where a
party wishes to call an expert to express an opinion, our
rules of court in South Africa require that he give his
opponent at least fourteen days notice of his intention

to do so, and, in addition, deliver to his opponent a
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summary of the expert's testimony at least ten days before
the hearing.22 Our courts have held, however, that

these rules do not preclude an expert, in appropriate

cases, from testifying where notice has not been given.23
Similar rules could be devised for dealing with hearsay
evidence, and, as in the case of expert testimony, they
would not be likely to cause much difficulty. Any in-

crease in counsel's pre-trial burden would be more than

offset by the increased facility with which he could prove

his case.
(c) It would create different rules for criminal and
civil cases: Because of the absence of a constitutional

confrontation clause, this objection is inapplicable to

South Africa.

The reasons of the Advisory Committee for rejecting solu-
tion (2) would therefore seem to be somewhat questionable.
Perhaps the most important reason for their decision, how-
ever, was one not expressly stated in their notes to
Article VIII, viz. a reluctance to risk arousing again the
ire and mistrust of the legal profession. The failure of
the Model Code and the Uniform Rules to win acceptance can
never have been far from the drafters' minds while draft-
ing the Federal Rules, and many choices between conven-
tionalism and innovation must surely have been resolved in
favour of the former through haunted memories of these two

lingering ghosts of American evidentiary law reform.
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(3) Retain the common law approach but revise the pre-

sent system of class exceptions. As intimated above,

this was the solution adopted by the Advisory Committee:
the traditional hearsay exceptions were collected under
two rules, one (Rule 803) dealing with situations where
the availability of the declarant is regarded as imma-
terial, and the other (Rule 804) with situations where
the reception of hearsay is made conditional on the un-
availability of the declarant. Each of these rules
ends, however, with a residual exception providing for
the admission of hearsay which does not fall within one
of the specified exceptions,z‘ but in respect of which
there exist "equivalent circumstantial guarantees of
trustworthiness" provided (a) that the proffered asser-
tion tends to establish a material fact; (b) that it

is more probative on the question at issue than other
reasonably obtainable evidence; and (c) that its admis-
sion serves the "purposes of the rules" and the "inter-
ests of justice". It is further provided that these
residual exceptions may only be used to receive such evi-
dence if the adversary is given notice sufficiently in
advance of the hearing to provide him with "a fair op-

portunity to prepare to meet it".

Two aspects of the Federal Rules call for specific at-
tention and closer scrutiny, viz. the residual provi-
sions contained in Rules 803(24) and 804 (b) (5) and the

definition of hearsay in Rule 801.
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(I) The Residual Hearsay Exceptions

The history of these exceptions makes interesting reading,
and demonstrates clearly the strength of the forces of con-
servatism and traditionalism. In the preliminary draft of
the Rules in 1969,26 it was provided that all hearsay
statements having assurances of accuracy "not likely to be
enhanced by calling the declarant as a witness" would be
admissible, and the present exceptions were merely enumer-
ated as illustrative examples of this general principle.
When the final text of the proposed Rules was drafted in
1971, however, it was decided to revert to the traditional
approach, and the illustrations became specific exceptions.
Residual exceptions were added to Rules 803 and 804, how-
ever, which provided for the admission of other hearsay
statements "having comparable circumstantial guarantees of
trustworthiness". In this Jiberal - although slightly
watered-down-form, the Supreme Court adopted the Rules and

submitted them to Congress.

The two residual exceptions found little favour with the
House Judiciary Committee, however, and both were deleted
entirely as injecting too much uncertainty into the law of
evidence and impairing the ability of practitioners to
prepare for trial.27 The Senate Judiciary Committee, on
the other hand, felt that without separate residual provi-
sions, "the specifically enumerated exceptions could be-
come tor£ured beyond any reasonable circumstances which

they were intended to include", and accordingly reinstated
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28
them. The Committee felt that evidence such as that ad-

mitted in the case of Dallas County v Commercial Union

29
Assoc. Co. Ltd., which was found to have a "high degree

of probativeness and necessity"”, should be admitted despite
the fact that it does not fall within one of the estab-
lished exceptions to the rule. However, they added, these
residual exceptions should enjoy a far narrower scope than
the version adopted by the Supreme Court, and eventually
the Rules emerged in their present form, subject to the

four prescribed conditions of admissibility set out above.

Conservatism and orthodoxy had once more won the day, and,
to put the issue beyond all doubt, the Senate Judiciary

Committee added the following injunction to its report:

"It is intended that the residual hearsay excep-
tions will be used very rarely, and only in ex-
ceptional circumstances. The committee does
not intend to establish a broad license for
trial judges to admit hearsay statements that
do not fall within one of the other exceptions
contained in rules 803 and 804 (b). The resi-
dual exceptions are not meant to authorize
major judicial revisions of the hearsay rule,

including its present exceptions. Such major
revisions are best accomplished by legisla-
tive action. It is intended that in any case

in which evidence is sought to be admitted
under these subsections, the trial judge will
exercise no less care, reflection and caution
than the courts did under the common law in
establishing the now-recognized exceptions to
the hearsay rule." 39

The criteria of reliability and necessity, therefdre,
after starting out as the primary yardsticks for admissi-

bility, ended up as legislative after-thoughts, cautiously
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and almost reluctantly appended to a set of specified
hearsay exceptions, and qualified by four carefully formu-
lated conditions, lest "an overly broad residual hearsay
exception ... emasculate the hearsay rule and the recog-
nized exceptions or vitiate the rationale behind codifica-
tion of the rules".ai This compromise, it was en-
visaged, would "encourage growth and development in this
area of the law, while conserving the values and exper-
ience of the past as a guide to the future".32 Whether
this objective has been achieved, is, however, the subject

33
of some debate among American commentators.

Edward J Imwinkelried, in an article in which he assesses
the various possible interpretations of the residual ex-
ceptions, submits that they at best preserve the pre-Rule
common law powér of the federal trial judge and at worst
derogate from such power.s‘ The residual exceptions, he
argues, while seemingly most revolutionary, are in fact
most traditional. In support of this contention, the
learned writer examines the case law both before and

after the adoption of the Federal Rules.

(a) Before the Rules:

"The forte of the common law", says Imwinkelried, "has al-
ways been its capacity for evolving new doctrines based on
accumulated judicial experience".35 This capacity mani-
fested itself in the field of hearsay law in the emergence

of a judicial discretion to admit hearsay that eluded
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a recognized exception. The basis for such a discretion
was derived by identifying two common denominators to the
common law exceptions, viz. circumstantial probability of
trustworthiness and necessity, criteria which were em-
ployed by Wigmore 36 to rationalize the entire system of

exceptions.

The first signs of this trend took place in the 1950's in
New Hampshire, where Wigmore's criteria found implicit
approval, and soon afterwards in other states, including
New York.37 In the 1960's, the federal courts endorsed
this practice, admitting evidence on the ground that it
was "fundamentally reliable" or conformed to "the general
policies underlying the exceptions to the hearsay rule".38
In some cases, Wigmore's dual test was expressly invoked,
inducing the court to conduct a careful investigation into
the hearsay dangers involved, the circumstantial indicia
of reliability present on the facts of the case, and the

need for such evidence.

39
In United States v Barbati, - the accused was convicted

of passing a counterfeit bill to a barmaid. At the
trial, the barmaid was unable to identify the accused as
the person who had handed her the bill, but a policeman
was allowed to testify that she had identified the ac-
cused shortly after the event. It was argued that such
evidence was not hearsay, but Judge Weinstein preferred

the "more realistic" view that it was, since "its use re-
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quired reliance upon all elements of her credibility -
observation power, memory, truthfulness and ability to
communicate".40 Having thus classified the evidence, he
found that it was "not necessary to decide whether it falls
within a specific hearsay exception",‘1 as the "current
clear tendency" is for federal courts to admit hearsay

"when it is highly reliable, highly probative, and where

42
the opponent has an adequate opportunity to attack it".

Turning to the facts of the case, the learned judge found
that "there is no more satisfactory evidence available,
probative force is high, and availability of the hearsay
declarant for cross-examination makes the possibility of
prejudice slight".43 On the question of reliability, he
carefully considered all the hearsay dangers, and found

them to be properly accounted for:

"The statement of the barmaid identifying de-
fendant was spontaneously made within a few
moments of the time the bill was passed and
while defendant was still in his place at the
bar. It is unlikely that her observation of
the man who gave her the bill was mistaken -

he was awaiting her return with his change.
There was no time for lapse of memory. No
reason for her to lie was suggested; in any
event, any motive she might have had to falsi-
fy, would not have been substantially different
at the trial than it was at the time of the
event. The process of pointing out the defen-
dant was so simple that an error in communica-
tion was improbable. The barmaid was unlikely
to have remained silent if the police had
collared an innocent bystander rather than the
man she intended to point out." 44

In the course of his judgment, Judge Weinstein referred to
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the decision in Dallas County v Commercial Union Assurance

45 : .
Co, which Imwinkelried describes as "[e]asily the most
]
famous federal case embracing Wigmore's criteria".4 The

Dallas County case was certainly a seminal decision on the

ambit of the pre-Rule judicial discretion, the philosophy
behind which was subsequently tersely stated in United

47
States v Castellana: "We are loath to reduce the cor-

pus of hearsay rules to a straight-jacketing, hypertechni-
cal body of semantical slogans to be mechanically invoked

regardless of the reliability of the proffered evidence".

The high-water mark of this approach was reached, however,
in 1971, in the decision of the Court of Appeals for the

48
Fourth Circuit in Chestnut v Ford Motor Company. The

court was required to consider the admissibility of a
statement made by one of the parties which had been ten-
dered as a "spontaneous exclamation", which, it was ar-
gued, constituted a recognized exception to the hearsay
rule. On the question of this categorization, the court

expressed the following view:

"For purposes of convenience we use here the
term employed by Wigmore to describe the rule
that has been applied to admit hearsay state-
ments of accident victims, 'spontaneous ex-
clamation.' But we recognize that the modern
trend is to ignore labels of this type com-
pletely and concentrate on two factors that
underlie most exceptions to the hearsay rule:
(1) the necessity of accepting hearsay testi-
mony rather than direct testimony subject to
cross-examination; (2) the circumstantial
probability of trustworthiness of the hearsay
statement ." 49 (Italics added.)
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The hearsay straight-jacket, had, it seemed, been torn
asunder, but the general satisfaction accompanying its de-

mise was destined to be short-lived.

(b) After the Rules:

The legislative history of the residual exceptions in the
Federal Rules did much to revive old fears, and it seemed
at one stage that the proposed discretionary provisions
would never see the light of day. When they did even-
tually emerge, after a painful and hazardous delivery,
they were severely constrained by five qualifying require-
ments and an injunction by the Senate Judiciary Committee
that they be employed "very rarely and only in exceptional
circumstances".so How then have the courts construed
these provisions in the light of the pre-Rule liberation

of hearsay at the hands of the courts?

Generally, Imwinkelried finds, the "cases construing the

residual exceptions assume sub silentio that even after

the Rules' adoption, the courts have the same degree of
discretion to admit hearsay which does not fall within an
orthodox exception".51 This is borne out by the extent
of the reliance placed in many post-Rule cases52 on

leading pre-Rule decisions, such as Dallas County and

Chestnut, and, where such cases are not expressly cited,
by their inclination towards the "pre-Rule tendency to

place primary emphasis on the testimonial quality of sin-
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cerity in determining the admissibility of.hearsay".53

However, the learned writer adds, despite this general be-
lief in the survival of the judicial discretion, the
courts seem to have applied the residual exceptions cau-
tiously. In many cases, these exceptions are cited
merely as alternative grounds for admissio;'l,54 while, in

others, the courts have gone as far as saying that they

should only rarely be employed.

55
In Lowery v Marvyland, the statement of one Dixon was

tendered as a statement against interest in terms of Rule
804 (b) (3), and, alternatively, under the residual excep-
tion, Rule 804 (b) (5). The court held that the statement
did not qualify as a statement against interest, and
turned to the alternative argument. This, it found, was
defective, as it ignored "the first of the four necessary
conditions to admissibility, ie, the statement must have
equivalent circumstantial guarantees of trustworthiness
as the other hearsay exceptions"?° Turning to the
general scope of the residual provision, the court de-
clared that"Dlt was the intent of Congress that thi§
exception be used rarely and only in exceptional circum-
stances", and concluded that,"ﬁﬂince statements such as
Di¥on's are covered by Rule 804(b) (3), the admissibility

57
cannot be considered under 804 (b) (5)".

This restrictive approach found varying degrees of appro-

. , , 8
val among the divided bench in United States v Medico,s
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an appeal from a decision of Judge Weinstein to admit
double hearsay identification of a getaway car under the
residual exception in Rule 804. The majority took cog-
nizance of the Senate Judiciary Committee's instruction
that such exception be used only in "rare and exceptional
circumstances",sg‘ but found that, as the evidence satis-
fied the specific conditions of Rule 803(1), it was "con-
sonant with the legislative purposes which the residual
exception was designed to achieve".60 It was found,
moreover, that the evidence contained sufficient indica-
tions of reliability, which were "on par with those which
justify the ennumerated exceptions".61 Judge Mansfield,
however, opined that the "admission of the double-hearsay
identification of the getaway car in the present case
violated both the spirit and purpose of FRE 804 (b) (5) as
thus expressed, since the evidence failed to satisfy any
of the basic conditions for exceptions to the hearsay
rule".°2 In his view, it "lacked any circumstantial
guarantee of trustworthiness", was "hardly 'more proba-
tive on the point for which it is offered than any other
evidence which the proponent can procure‘",°3 and its
reception was not in the interests of justice. In the
light of the drafters' request that the residual excep-
tions be used sparingly, the learned judge concluded,
therefore, that resort to Rule 804 (b) (5) by the trial
judge was "a serious error", the effect of which would

be "to emasculate the hearsay rule and violate the funda-
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64
damental purposes underlying it".

A case which conflicts starkly with this approach is

65
United States v American Cyanamid Co. In order to as-

certain the accepted meaning of "production capacity" in
its industrial sense, the Cyanamid Co. had conducted an
enquiry among various producers of its product, viz. mela-
mine. The company then sought to tender in evidence,
under Rule 803(24), the responses of the producers, in
order to show that it had not dishonoured its agreement to
limit its production of melamine until its competitors had
increased their "production capacity" by a determined
annual amount. The government contended that the evidence
should be excluded, arguing that the Senate Judiciary
Committee's report had limited the application of Rule
803(24) to exceptional cases. The court, however, re-
jected this argument, stating that the text of the Rule
does not require "that the Court find a case to be 'excep-
tional', whatever that means, in order to receive any evi-
dence".ee Such a construction, the court added, would
negate the requirement of Rule 102, which encourages a
liberal interpretation of the Rules, and would render the
application of the discretionary exception uncertain.
Instead, the court added, one should look only at the
specific requirements of the Rule, which contains "suffi-
cient express criteria which must be satisfied before an

67
item of hearsay will be admissible”.
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Of the two approaches apparent in the case law, Imwinkel-
ried prefers the more progressive view expounded in the

American Cyanamid Co. case. No doubt, he concedes, any

supporter of the Senate Committee's report would find
this opinion "not only unacceptable but infuriating".68
However, he submits, despite this ostensible inversion
of the legislative history of the residual discretions,
the court in that case reached "the proper conclusion",6
and the approach favoured in cases such as Lowery,

Medico and others is "bad in law".70 His reasons for

this seemingly heretical view are as follows:

1. The Senate Report, although it states that the ex-
ceptions should be used "very rarely and only in excep-
tional circumstances",71 is not unequivocal in this de-
mand. It cites, for instance, the cases of Dallas
County and Barbati,72 two of the most far-reaching de-
cisions on the ambit of the discretion at common law,
and states that federal trial judges, in applying the
residual exceptions, are to use "no less care, reflec-
tion, and caution than the courts did under the common
law".73 This ambivalence, Imwinkelried submits, may
be the product of political expedience, the final text
of the exceptions having been a political compromise
between Congress and the Senate. This, he argues,
somewhat deflates the "legislative history" argument

commonly forwarded to support the restrictive construc-
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tion of the exceptions, and opens the way for the more

liberal view set out by the court in American Cyanamid.

2. The broad construction is more literal, giving vent

to the specific words used in the text.

3. This interpretation is more purposive and consis-
tent with the overall purpose of Article VIII, which is to
liberalize federal hearsay practice. To adopt the narrow
construction would be a step backward, giving federal

trial judges less discretion than they had at common law.

4, The Cyanamid approach is also more reasonable. It
would be absurd, the learned writer points out, to insist
upon extraordinary probative value in respect of hearsay
submitted under the discretionary provisions, when we do
not require svch quantum of value in respect of the hear-

say we routinely admit.

The approach advocated by Imwinkelried, therefore, has
much merit. It seems to strike a satisfactory balance
between the "values and experience of the past” and the
creative innovation needed for the future. The appeal of
this approach lies in the fact that it has its roots in
the common law while remaining true to the overall pur-
pose of the Federal Rules. However, this view has en-
joyed scant judicial support, most of the cases having

preferred the more reactionary view followed in Lowery
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and Medico, and herein lies a lesson for all would-be re-
formers of the hearsay rule: the legal profession is
generally a very conservative one, and is reluctant to
espouse radical doctrinal changes to the law. Examples
of this inertia have been encountered throughout this
discussion of the American attempts to reform the hearsay
rule, such as the hostile reaction to the liberal provi-
sions in the Model Code and the Uniform Rules, the legis-
lative history of the residual exceptions in the Federal
Rules, and their subsequent treatment at the hands of the
courts. The breadth of vision and creative flair ex-
hibited by jurists such as Judges Wisdom and Weinstein
would seem to be the exception rather than the rule, and
drafters of reform proposals should keep in mind that
their handiwork is likely to be construed by lawyers and
judicial officers less inclined towards innovation or ex-

pansive thought.

It should be borne in mind, therefore, that any attempt to
create a broad, discretionary basis for admissibility of
hearsay in South Africa would probably be thwarted by a
reversion to the principles of the common law. It would
seem, paradoxically, that to create a wider base for ad-
missibility, a more comprehensive provision, qualified by
rules or guidelines, is likely to be more successful than
a tersely-stated general provision that allows for an un-

fettered discretion.

On the other hand, a discretion that is qualified by ex-
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haustive conditions gives rise to major problems of inter-
pretation. The United States federal courts have en-
countered this problem, as, in determining the admissibil-
ity of an item of hearsay evidence tendered under the
residual provisions, they are constrained by the specified
conditions set out in these exceptions. It has therefore
fallen to the courts to interpret these conditions and to
establish their precise ambit. The ensuing difficulties
have prompted one writer, D A Sonenshein, to remark that
"Eﬂnly when agreement is reached on the standards to be
applied will the goal of the residual exceptions - to pro-
vide for the growth and development of the law of hearsay
without importing too much uncertainty into the hearsay
rule - be realized"." In support of this observation,
he examines the conditions set out in the residual excep-
tions, viz. trustworthiness, probativeness, the interests
of justice and notice, and demonstrates how the federal
courts are divided on the interpretation of each. By way
of example, it is instructive to examine briefly his com-
ments on the interpretation of the first - and, possibly,
the most important - of these conditions, viz, trust-

worthiness.

The residual exceptions prescribe that the proffered
hearsay statement must possess circumstantial guarantees
of trustworthiness which are equivalent to the explicitly

recognized exceptions to the rule. This "general
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language", says Sonenshein, has "inspired the judicial
w75

formulation of three independent standards against
which to measure such trustworthiness:

(1) One test is to restrict the enquiry to factors ex-
trinsic to the evidence itself. Such factors include

the availability of the declarant at trial, corroboration
of the statement by other admissible evidence, and the
admission by the declarant at trial of having made the

7
statement.

(2) The second approach discernible from the case law
is to restrict the ambit of the investigation to circum-
stances surrounding the making of the extra-curial state-
ment. Examples of such factors which have been used by

the courts to gauge trustworthiness are as follows:

(a) Factors used to confirm trustworthiness:

The short time lapse between the event and the statement
describing it; the fact that the statement was made vol-
untarily; the fact that the statement tended to impli-
cate its maker in a crime; the making of the statement
under oath; the fact that the statement was based on
personal knowledge; the fact that the statement was made
by a disinterested person or official; the richness of
the detail contained in the statement; the fact that a
written statement was edited and corrected by its maker;

77
and the lack of a motive to falsify.
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(b) Factors used to negate trustworthiness:

The fact that the statement was made during dispositional
negotiations, or in an attempt to curry favour with the
authorities, or in the hurly-burly of legislative poli-
tics, or for litigation purposes, or in fear of physical
harm, or by a person known to be a braggart; the fact
that the statement was later recanted; and the strong
personal relationship between the declarant and one of

78
the parties.

(3) The third standard is a combination of the first
two, reflecting those cases where the courts have exam-
ined both extrinsic and intrinsic indicia of trustworthi-

79
ness.

Of these three approaches, Sonenshein prefers the second,
arguing that the other two are based on a misperception
of an important premiss of the residual exceptions.

These provisions insist on guarantees of trustworthiness

which are equivalent to those effected by the enumerated

hearsay exceptions contained in the rules. These excep-
tions revolve around the reliability factors inherent in
the making of the statement, and do not refer to extrin-
sic corroboration. The same criteria, Sonenshein
argues, should therefore apply to the enquiry required

by the residual exceptions. As the learned writer ob-

serves, moreover: "The vice of hearsay is that the out-
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of-court declarant cannot be cross—-examined when the state-
ment is made; the fact that hearsay evidence is corro-

borated at trial does not correct this vice." 80

A further interpretative difficulty ensuing from this
trustworthiness requirement is presented by what Sonenshein
describes as the "near-miss situation",81 where a prof—.
fered statement is in the realm of a specific exception but
just falls short of satisfying such exception because it is
deficient in one or more of the prescribed conditions. Some
courts have held that where such evidence complies with the
spirit, if not the letter, of these exceptions, admissibil-
ity may be appropriate under the residual exceptions.82
Others, however, have held the failure of such evidence to
satisfy the specific requirements of an enumerated rule as

83
precluding a finding of adequate trustworthiness.

Similar problems of construction beset each of the prere-
quisites to admissibility contained in the residual provi-
sions, a legacy of Congress's insistence that the judicial
discretion be fettered and qualified. As a result, the
courts have "strayed from the congressional intent" and
have "generated uncertainty by misinterpreting and misap-

84
plying the residual exceptions”.

The above analysis of the residual exceptions has, there-

fore, yielded two vital legislative lessons:

(1.) The creation of a broad, unqualified discretion to
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admit hearsay tends to meet with opposition at the hands of
the generally conservative legal profession and, moreover,
tends to be counter-productive, in that the absence of
legislative guidance induces the courts to resort to the

safety of the common law.

(2.) A discretion which is exhaustively qualified by a
closed list of specified prerequisites, on the other hand,
is also unsatisfactory, as it tends to generate problems of
interpretation and to create tension between the original
legislative intent and the growth necessary to accommodate

legal development.

The solution, it would seem, lies in the creation of a
judicial discretion which is qualified by a non-exhaustive
set of factors which draw attention to the intrinsic hear-
say values, but which are not allowed, individually, to ob-
scure the overall enquiry of whether the admission of the
evidence 1is desirable. The precise structure of such a

85
qualified discretion will be considered at length below.

(II) The Definition of Hearsay in the Federal Rules

Another controversial feature of the Rules is the choice
of definition in Rule 801. The relevant provisions are

set out as follows:

(a) Statement. - A "statement" is (1) an oral or
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written assertion or (2) nonverbal conduct of a
person, if it is intended by him as an assertion.

(b) Declarant. - A "declarant" is a person who

makes a statement.

(c) Hearsay. - "Hearsay" is a statement, other
than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove

the truth of the matter asserted.

86
The Advisory Committee -on the proposed Rules considered
five categories of evidence to which the hearsay label has

commonly been applied:

(i) Verbal assertions: These, the Committee stated,

"readily fall into the category of 'statement'", provided
the verbal communication was intended by the declarant to

be an assertion.

(ii) Nonverbal conduct that 1s assertive in nature:

The Committee considered the example of one who points to
identify a suspect in a lineup, and observed that this is
"clearly the equivalent of words, assertive in nature, and

to be regarded as a statement”.

(i1i) Nonassertive nonverbal conduct: This category

refers to evidence of non-verbal conduct that is "offered
as evidence that the person acted as he did because of

his belief in the existence of the condition
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sought to be proved, from which belief the existence of
the condition may be inferred". It is arguable, the Com-
mittee conceded, that such evidence falls properly within
the hearsay concept, in that it is "untested with respect
to the perception, memory, and narration (or their equiva-
lents) of the actor", but this was not considered suffi-
cient to warrant incorporation within the definition of

hearsay in Rule 801, because

"the Advisory Committee is of the view that
these dangers are minimal in the absence of an
intent to assert and do not justify the loss
of the evidence on hearsay grounds. No class
of evidence is free from the possibility of
fabrication, but the likelihood is less with
nonverbal than with assertive verbal conduct.
The situations giving rise to the nonverbal
conduct are such as virtually to eliminate
questions of sincerity. Motivation, the
nature of the conduct, and the presence or ab-
sence of reliance will bear heavily upon the
weight to be given the evidence."

(iv) Nonassertive verbal conduct and (v) "verbal con-

duct which is assertive but offered as a basis for infer-
ring something other than the matter asserted", referred

to by Wellborn 87 as "assertions used inferentially":

Both these categories are summarily dismissed by the Ad-
visory Committee as being governed by "[glimilar consider-
ations" as those relating to nonassertive nonverbal con-
duct, and, therefore, also to be excluded from the defi-

nition of hearsay in Rule 801(c).

Academic response to the decision to exclude the last
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three categories of evidence from the ambit of the defini-
tion of hearsay has been mixed. Barton and Cowart,88 in
a lengthy article inwhich they discuss all the provisions
of the Federal Rules on the question of hearsay, welcome
the decision to exclude implied assertions from the defini-
tion as being a step "resolving one of the most troublesome
issues surrounding the common law of hearsay".89 They
cite with approval the above passage in which the Advisory
Committee furnished its reasons for this restrictive defi-
nition, and add that this is in line with the modern trend

in the United States to admit implied assertions as being

90
circumstantial evidence of the fact inferred.

Another advocate of the definition of hearsay set out in
Rule 801 is Susan R Kelly,91 who maintains that the prob-
lems that arise in respect of the Rule's treatment of im-
plied assertions are capable of being remedied by other
provisions of the Federal Rules. The main problem, she
argues, is that the definition "aims primarily at elimi-
nating evidence presenting a danger of mendacity",92 a
danger which the drafters believed could adequately be
accounted for by confining the hearsay label to statements
or conduct not intended to be assertive. This leaves un-
assailed the other recognized hearsay dangers, which are,
moreover, those which cross-examination is most effective
in exposing. The solution, the learned writer submits,

is to be found in Rule 403, which empowers a court to ex-
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clude otherwise relevant evidence "if its probative value
is substantially outweighed by the danger of unfair preju-
dice, confusion of the issues, or misleading the jury, or
by considerations of undue delay, waste of time, or need-
less presentation of cumulative evidence".93 This Rule,
it is argued, may be used to exclude evidence "when the
inferential chain becomes extended",g‘ as in the case of
implied assertions, in which case the court should deter-
mine "whether the trier of fact can properly evaluate the
evidence, considering whether the circumstances indicate
that the actor's perception and memory were reliable, whe-
ther the event in question is the most probable explana-
tion for his state of mind and ensuing act, and whether the

trier of fact is a jury of laymen or the judge himself".95

Much of the acédemic comment on the choice of definition
in the Rules has, however, been far from euphoric.°°
Blackmore, for instance, in an article entitled "Some
Things About Hearsay: Article VIII",97 discusses the de-
finition in Rule 801 under a heading, "Bad Hearsay
Things",98 and demonstrates the inadequacy of this defi-
nition by considering the following example: In terms

of the restrictive definition adopted, evidence that a
driver, having first stopped, proceeded through an inter-
section controlled by a traffic light, would be admissible
on the issue of whether the light had changed. This would

not be affected by the fact that the driver's perception
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may be faulty because, the learned writer adds somewhat
cynically, "there was obviously no intent on the part of
the driver to tell the world, 'Look folks, the light

99
turned green'."

100
More vociferous still in his criticism is Stewart, who,

after considering the reasons advanced by the Advisory
Committee for leaving implied assertions out of its hear-
say definition, found them "faulty on almost every point".101
He directs his attack at four aspects of the definition:

(a) It does not afford a proper analysis of need and re-
liability, which is possible only if nonassertive conduct
is defined as hearsay:; (b) it rests on the unjustifiable
assumption that nonassertive conduct evidences a more re-
liable belief than does assertive conduct - "[?]o their
dismay people frequently act upon erroneous perceptions

and beliefs";102 (c) 1t glosses over the difficulty of
ascertaining the particular belief that underlies a parti-
cular nonassertive act - "[b]ehaviour of children who taunt
an old lady may be based on numerous beliefs other than in-
sanity";103 and (d) it rests on the doubtful proposition
that people are "more likely to lie than engage in deceit-
ful conduct".104 If the definition were formulated so as
to include implied assertions, he concludes, "the focus of
analysis would shift to inherent reliability and the need
to condition the admissibility of that evidence upon a

showing that the declarant is unavailable for cross-exami-
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105
nation, the ocath, and demeanour evidence".

Most implacable of all the opponents to the definition in
the Federal Rules is, however, Wellborn, who describes
"the attempt to delete from the hearsay concept all out-
of-court verbal expressions that are not simple, direct
assertions of the matter they are offered to prove" as "a
novelty so unsound, both in principle and in practice,
that one cannot help but surmise that the Committee did
not fully understand the results of its handiwork".106

The problem, according to Wellborn, is that a hearsay
problem exists "whenever the belief of a human being other

than the witness is used as evidence" thus necessitating a

comprehensive definition of hearsay to take account of

107
"all the ways in which human beliefs can be communicated"”.

Such an all-embracing notion of hearsay, he adds, was

o8
adopted by the English courts in Wright v doe d Tatham,1

where the court accepted that nonassertive verbal conduct
fell within the scope of the hearsay rule. Baron Parke,
moreover, in a famous dictum, accepted that nonassertive
nonverbal conduct should be similarly treated, thereby
effecting a conflation of two distinct problems that Well-
born describes as "truly historic, in the sense of conse-
quential” 1o’in that it triggered off a series of deci-

sions and culminated in "the present mishap, the unwhole-

110

some hearsay definition in the Federal Rules of Evidence".

Wellborn examines: Baron Parke's "expansive definition of
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hearsay",111 and finds that it is sound as a matter of
principle. Critics who have attacked the labelling of
nonassertive nonverbal conduct as hearsay on the ground
that it presents fewer or reduced hearsay dangers than ver-
bal assertions have, he submits, "failed to make a persua-
sive case". Their arguments are normally based on ques-
tionable adages such as "actions speak louder than words"
and "talk is cheap", and do not overcome Finman's observa-
tion that "not all conduct evidencing a belief is suffi-
ciently important to circumstantially evidence the relia-
bility of the memory and perception on which the belief is
based".112 Where there are such circumstantial safe-
guards, a strong case exists for regarding the evidence as
exceptionally admissible, but it is no argument for whole-
sale treatment of the entire class of nonverbal nonasser-
tive conduct as non-hearsay. Conduct, furthermore, raises
greater dangers of accidental miscommunication, as the
risks of ambiguity are normally much greater when belief is

inferred from actions rather than words.

In principle, therefore, one cannot quibble with Baron
Parke's approach. However, Wellborn continues, "[p rin-
ciple is not the only consideration in devising legal rules
for human consumption",113 and one has further to determine
the feasibility of adopting this approach in legal prac-
tice. It has been pointed out "that very often, probably
more often than not ... the hearsay objection to evidence

of nonassertive conduct is overlooked in practice with the
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11
result that the ... doctrine operates very unevenly", 4

an observation which prompts Wellborn to pose the follow-
ing question: "Even though there are hearsay risks in
this category of evidence, risks perhaps as great on the
average as those of verbal hearsay, is the magnitude of
the problem such that the aggregate of these risks justi-
fies taxing our three-pound brains in the effort to
eliminate them - when experience tells us that, unless we
all wax as clever in the courtroom as Baron Parke in his
chambers, the effort will succeed only 'unevenly'?“115
To answer this question in the negative, as the drafters
of the Federal Rules seem to have done, 1is, therefore,
according to Wellborn, "an innocuous concession that at
least has a plausible justification on grounds of con-

116
venience". Their error, he maintains, was in accord-

ing the same treatment to nonassertive verbal conduct.

Once again, Wellborn approaches the problem from a dual
perspective of principle and practicability. As regards
the first consideration, he finds the case for labelling
nonassertive verbal conduct as non-hearsay even weaker
than that concerning nonverbal conduct. Whereas the
danger of "concealed assertive intent" may be somewhat re-
mote in the latter category, it is much more significant
in the former, as "it is the nature of speech - unlike
acts - to convey thought and information".ﬂ7 On the

question of practicability, further, he submits that the
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. . . 1 . .
"problem of inconsistent recognition" % s less likely to
occur, as a witness's reference to another's statements -
as opposed to conduct - triggers the hearsay objection as

119
an almost automatic response.

While I agree fully with Wellborn's submissions concerning
nonassertive verbal conduct, I have reservations about
dismissing the Committee's treatment of nonverbal conduct
as merely an "innocuous concession". The fact that the
hearsay doctrine operates "unevenly" in respect of this
type of evidence - as, indeed, it seems to do in almost
every other type of evidence ~ merely bears testimony to
the unworkable state of the hearsay rule in its present
form, a fact that is universally recognized. If the
hearsay concept were clearly defined to include nonasser-
tive conduct - whether verbal or nonverbal - this problem
would surely be alleviated. The uncertainty concerning
the borders of hearsay is perhaps a greater impediment to
consistent results than the inability of counsel to "wax
as clever in the courtroom as Baron Parke in his chambers".
Moreover, even if we were to assume that an expansive
statutory definition of hearsay would not guarantee con-
sistency, would this by itself be sufficient to warrant
excluding nonverbal conduct from the definition when one
takes into account what Wellborn concedes to be its
"dubious" theoretical justification? Would it not be

preferable to have at least some cases where the court is
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called upon to consider the hearsay issues involved than
none at all? The counter-argument that the court would
thereby be deprived of valuable evidence would, of course,
be unanswerable in terms of the present law, but, if the
labelling of evidence as hearsay is seen as a warning
buzzer rather than an automatic sword of excision, then

this objection would fall away.

Wellborn turns next to a consideration of the wording of
Rule 801, and finds that, besides being theoretically un-
sound, it "is fraught with ambiguity and complexity".120
Academic commentators, he observes, are not in agreement
as to how Rule 801 should be interpreted, largely because
of the absence of any definition of "assertion" in either

the Rule itself or the Committee's Notes. Accordingly,

three schools of thought have emerged:

(a.) Only direct, literal assertions are hearsay:

If the word "assertion" is given its standard, dictionary
meaning,121 then only a declarative sentence, the terms
of which affirm positively the matter it is offered to
prove, can qualify as a hearsay "statement" in terms of
the Rule. This, says Wellborn, would seem to be the
most plausible interpretation of the term, although it is
also the least attractive. It is also the interpreta-

122
tion that most commentators have accepted, although

its doctrinal repugnance has caused many to resist it.
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{b.) Hearsay includes statements which, although not

direct assertions of the matter sought to be proved, were

intended to be assertive thereof:

This approach, which is less mechanical than that in (a.)
above, finds support in the Advisory Committee's Note,
where it is stated that "[t]he effect of the definition of
'statement' is to exclude from the operation of the hear-
say rule all evidence of conduct, verbal or nonverbal, not
intended as an assertion. The key to the definition is
that nothing is an assertion unless intended to be one.” 123
(Italics added.) Certainly, as Wellborn points out,
"[é]ome resort to the declarant's intent will undoubtedly
be necessary if rule 801 is to work at all in the real
world of human language",12‘ as the results yielded by the
literal meaning approach are arbitrary and intolerable.
The problem, however, is that intention, being a subjec-
tive concept, is extremely difficult to determine. This
presents no problem where the fact sought to be proved is
a necessary implication of the literal statement - for
instance "it will stop raining in an hour"125 necessarily
implies "it is raining now" - but the question becomes
more complex when it is only a probable or possible infer-
ence. Is, for example, the statement "it has been rain-
ing a lot here now" or "you will get wet if you don't take
an umbrella now" intended to be assertive of the fact of

1286
present rain?

At the heart of this problem lies one basic question: If



Page 412.

hearsay is to include, as the Advisory Committee seems to
indicate it does, conduct intended as an assertion, what
meaning must be given to the word "intention"? Professor
Ball 127 suggests that it be given a liberal interpreta-
tion, in that a person must be taken to have intended to
assert Y if he states X but realizes Y at the time of
utterance. This in effect restores the approach in

Wright v Tatham, for, as the learned writer points out,

“[i]f someone had interrupted the men who were writing the
original letter to John Marsden and asked them 'Do you
realize you are writing to him in a way that shows you
think he is sane?' I believe they would have answered: 'Of

course I do - do you think I'm an idiotz'n 128

This suggestion, says Wellborn, is too radical, reducing
intent to a fiction. Instead, he puts forward as a pos-
sible alternative the bifurcated definition of intent set

129
out in the Restatement of Torts, in terms of which an

actor intends not only those consequences which he "de-
sires to bring about", but also those which he knows are
"certain, or substantially certain, to result from his
act".130 If this is translated into hearsay terminol-
ogy, an actor or declarant will be taken to have intended
to assert a matter if "his act or expression was moti-
vated, in whole or in part, by a desire to communicate a
belief in the matter" or "if he had present, conscious
knowledge that communication of such a belief was substan-

131
tially certain to occur".
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No matter which interpretation is accepted, Wellborn finds
little cause for optimism in this attempt to mitigate the
rigidity of Rule 801. As he puts it, “[é] subjective de-
termination of the declarant's intent is hopelessly complex
if not simply hopeless, period" whereas an "objective de-
termination does little if anything to remedy the arbitrari-

132
ness and artificiality of the rule".

(c.) Hearsay includes nonassertive verbal conduct:

Some writers have argued against massive odds that Rule 801

should be interpreted in such a way that the ratio deci-

133
dendi in Wright v Tatham is not disturbed. Chief adher-

ent to this minority view is Professor Michael Graham, whose
argument is that the Advisory Committee's interpretation is
not borne out by the actual words used in the Rule. He
adds: "When a statement is offered to infer state of mind
of the declarant from which to infer a given fact in the
form of an opinion or otherwise, since the truth of the
matter directly asserted must be assumed in order for the
nonasserted inference to be drawn, the statement is

properly classified as hearsay under the language of Rule

801(c)." '**

This contention, as Wellborn points out, does not always
hold true: If, for instance, the statement "That driver
is color blind" is tendered to establish that the traffic

light was red at the time, it is not necessary to assume
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the truth of the direct statement asserted. Moreover, he
adds, it would be absurd to reject the Advisory Committee's
interpretation of its own rule. It seems therefore that
interpretation (c.) is founded more on wistful optimism
than solid reality. The fact, however, that it finds sup-
port, not only among academic writers, but also in some
decided cases, is indicative of the dissatisfaction felt

about the soundness of Rule 801.

Turning to the case law, Wellborn finds "inconsistency, un-
predictability and confusion",135 a result that he finds
hardly surprising in the light of the above analysis. The
cases, he finds, fall generally into the following catego-

ries:

A. Cases adopting the narrow definition of hearsay and

holding that implied assertions do not fall within the

purview of the definition in Rule 801.

Illustrative of this approach is the decision in United

136
States v Perez: The appellant had been convicted of

conspiring to distribute cocaine and of distributing
cocaine. In an appeal, he contested the admissibility of
testimony given by a government informer, one Nunez, and a
special agent, one Cazares, in which they had described a
telephone call taken in their presence by the appellant's
accomplice, one Perez. By listening to that one side of
the conversation, the two witnesses had gathered - al-

though no express assertion was made to that effect - that
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the caller was the appellant, and that the subject dis-
cussed was a transaction concerning drugs. The Court of
Appeals found that the evidence had been correctly re-

ceived, stating:

"Perez' verbal conduct acknowledging that the
caller was [Ehe appellant], whether express
or implied, was an implied assertion and ad-
missible as nonassertive conduct under
Federal Rule of Evidence 801(a), (c). Con-
sequently, either Cazares or Nunez could
properly testify to the call and Perez'
acknowledgment over a double-hearsay objec-
tion." 137

A similarly restrictive approach was adopted in United

138
States v Snow, where the court held that a name tag

bearing the name of the appellant was non-hearsay when
offered to prove that a briefcase, to which it had been
affixed, belonged to the appellant. The court, however,
did not even identify the problem of whether the evidence,
being an implied assertion, fell within the ambit of the
definition of hearsay set out in the Rules. Instead, it
held the name tag to be a "mechanical trace" and thus a
"type of circumstantial evidence".139 The fallacy of
this reasoning has been explained at some length above,140
and the decision has justifiably been criticized as yield-
ing the correct result but on erroneous theoretical
grounds."1 It may seem harsh to point a finger at the
drafters of the Rules in this regard; after all, the
"circumstantial evidence" label has long been a convenient

escape route for courts that either have failed to identi-

fy the hearsay problem or are too familiar with the rig-
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ours of the exclusionary rule. Nevertheless, Wellborn is
not prepared to exonerate the drafters completely: "It
may be", he adds, "that by carving the hearsay definition
down to bare bones in such an unprincipled way, the Com-
mittee may have contributed to an environment in which

. , , . 142
this sort of reasoning is more likely to occur".

We would do well to take heed of Wellborn's warning: By
emasculating the hearsay rule through a narrowing of the
definition of hearsay, the Rules have created a climate
conducive to admissibility without providing for a proper
assessment of trustworthiness. A preferable approach
would be to label as hearsay all nonassertive conduct,
whether verbal or nonverbal, and to decide the question
of admissibility on grounds of reliability, either by way
of a broad judicial discretion, or a statutorily-defined
residual exception based on equivalent considerations.

If this approach had been followed in Snow's case, no
doubt the court would still have reached the same result.
In the cases that follow, however, the advantages of the

expansive definition will be more clearly apparent.

B. Cases applying the expansive definition and holding

that implied assertions are hearsay.

(1) Cases decided after the Rules were drafted but be-

fore they became law:

143
United States v Pacelli, a case decided in 1974 while
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the Rules were still before Congress, epitomizes what Well-
born describes as "the tenacity of the sound concept of
144
verbal hearsay discernible in modern pre-Rules cases"”.
The appellant had been convicted of the murder of a woman,
Parks, and a witness, Lipsky, had been allowed to testify
to the conduct and statements of the appellant's wife,
uncle and friends at a gathering a few days after the mur-
der. The purpose of this evidence, in the words of
Mansfield J, was "to get before the jury the fact that
various persons other than Lipsky, who had been closely
associated with Pacelli, believed Pacelli to be guilty of
145
having murdered Parks". The reception of this evi-
dence was held to be prejudicial error on the following
grounds:

"Since the extra-judicial statements clearly
implied knowledge and belief on the part of
third person declarants not available for
cross-examination as to the source of their
knowledge regarding the ultimate fact in
issue, i.e., whether Pacelli killed Parks,

Lipsky's testimony as to them was exclud-
able hearsay evidence." 146

The court considered the rationale behind the hearsay
rule and the values that rule served to protect and
added:

"The admission of testimony as to the third
party's declarations in the present case
violated the central purpose of the hearsay
rule, which is to give litigants 'an oppor-
tunity to cross-examine the persons on whom
the fact finder is asked to rely.' N
Cross-examination of the declarants, had
they been produced as witnesses, might have
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established that the information came from
Lipsky himself, from third persons, or from
news media, especially since appellant had on
the same day been jailed as a result of the
discovery of Parks' body." 147
The fact that the statements and conduct "may not have been
intended by those involved to communicate their belief that
Pacelli murdered Parks" was dismissed by the court as
148
"irrelevant", because, on balance, it could not be said
that the hearsay dangers had been materially reduced:

"While the danger of insincerity may be reduced
where implied rather than express assertions

of the third parties are involved, ... there is
the added danger of misinterpretation of the
declarant's belief. Moreover, the declarant's

opportunity and capacity for accurate percep-
tion or his sources of information remain of
crucial importance. ... Here, for instance,
there is no suggestion that the declarants
actually observed Pacelli commit the crimes
with which he was charged. ... Pacelli was
entitled to cross-examine the third party de-
clarants in order to test the validity of the
inference ... that he had told the declarants
he had killed Parks." 149

The inexorable logic of this analysis, founded squarely on
a basic appreciation of hearsay values, would prove diffi-

cult to eradicate. Later that same year, for instance,

150
the court in Park v Huff adopted a similar stance on

the issue of implied assertions on substantially similar
facts. Curiously, however, the court quoted the defini-
tion contained in Rule 801, and seemed to find no diffi-
culty reconciling it with Professor Morgan's hearsay-
danger ar'lalysis151 upon which it based its decision. It

was accordingly held that the testimony of the witness,
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Seay, regarding the out-of-court statements of the declar-
ants, Pinion and Worley, were inadmissible as they

"clearly implied that Park was involved in the conspiracy
to murder Solicitor General Hoard".152 The reasoning of

Judge Wisdom is worth recounting at some length:

"Implied assertions may in certain circum-
stances carry less danger of insincerity or un-
trustworthiness than direct assertions, ... but
not always. The danger of insincerity or un-
trustworthiness is decreased only where there
is no possibility that the declarant intended
to leave a particular impression. ... Here we
cannot exclude that possibility; Pinion's and
Worley's statements carry the implication that
they mentioned the 'old man' to Seay with the
intention of communicating to him, as a fact,
Park's participation in the plot.

When the possibility is real that an out-of-
court statement which implies the existence of
the ultimate fact in issue was made with asser-
tive intent, it is essential that the statement
be treated as hearsay if a direct declaration
of that fact would be so treated. Baron Parke
made an observation to that effect more than a
century ago in the famous case of Wright v
Tatham ...

Were the rule otherwise, the hearsay rule could
easily be circumvented through clever question-
ing and coaching of witnesses, so that answers
were framed as implied rather than as direct
assertions. The federal courts have consist-
ently considered such implied assertions to be
hearsay." 153

A year later, in Muncie Aviation Corporation v Party Doll

154
Fleet, Inc, Judge Wisdom was called upon again to decide

a similar issue. On a question of negligence following an
air collision, evidence had been tendered, in the form of
two advisory circulars published by the Federal Aviation

Administration, to establish "the standard of care customar-
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. . 155
ily followed by pilots approaching uncontrolled airports".

Judge Wisdom quoted Rule 801 (a) and observed that although
the Federal Rules of Evidence were not yet in operation, the
definition was in any event "merely a codification of exist-

156
ing law". He continued:

"Since the advisory circulars contained no asser-
tions of fact, but merely recommended procedures,
arguably they do not fall within the class of
'statements' subject to the hearsay rule. On
the other hand, since the circulars were intro-
duced to prove the F.A.A.'s belief that the pro-
cedures recommended were in fact safer than
others, they could be construed as implied
assertions of recommended piloting practices.
Moreover, since the circulars were prepared by
persons not available for cross-examination whose
opinions were not subject to challenge or clari-
fication, the recommendations suffered from the

usual dangers inherent in traditional hearsay."157

Nevertheless, the learned judge held, the "characterization
of the evidence as hearsay or non-hearsay is not dispositive
158

of the outcome of the case". He considered his deci-

sion in the Dallas County case and reiterated his view that

"the primary criteria for permitting the introduction of
otherwise inadmissible hearsay were the elements of neces-
sity and trustworthiness".159 The former reguirement
manifeéted itself in this case in the "virtual impossibil-
ity, not to mention practical inconvenience and prohibitive
cost, of locating and calling as witnesses the various com-
pilers of the advisory circulars",1°° and the latter in
"the fact that they were recently published by a govern-
mental agency whose only conceivable interest was in insur-

161
ing safety".6 The evidence had, therefore, correctly
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been received by the court a quo.

This decision, according to Wellborn, served as a preamble

to the "inevitable collision between rule 801 and sound
162

common law analysis of verbal hearsay". The sound-

ness of this observation is borne out by two factors:

(1) A consideration of how the case would have been de-
cided had the Federal Rules been effective. Clearly, as
the advisory circulars constituted implied assertions, the
court would have been compelled to regard them as non-
hearsay, thus obviating the need to consider the question
of necessity or trustworthiness. What then if the circu-

lars had lacked these indicia of reliability?

(2) A look at case law after the adoption of the

Fedefal Rules in July 1975. These cases, says Wellborn,
reveal the deficiencies of the formulation of hearsay in
Rule 801 and demonstrate dramatically "the problems that

will persist unless the rule is rewritten".

(11) Cases decided after the Rules became law:

164
In Park v Huff, Judge Wisdom had warned against the

restrictive definition of hearsay, predicting that it
could lead to the rule being "circumvented through clever
questioning and coaching of witnesses, so that answers
[aré} framed as implied rather than as direct asser-

185 166
tions". In United States v Check, this prophecy
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came dangerously close to being fulfilled. Check, a
police officer, had been convicted of possession and dis-
tribution of heroin as well as conspiring to distribute
narcotic drugs. Chief witness for the prosecution was
an undercover detective, one Spinelli, who had investi-
gated the case and had employed the assistance of an in-
former, Cali, to introduce him to Check as a prospective
purchaser of the drug. The preliminary negotiations were
conducted between Check and Cali, who then passed on the
information to Spinelli. Cali, however, had refused to
testify at Check's trial, a problem which the prosecutor
in the court a quo overcame by employing a method of
questioning which, it was argued, circumvented the ob-
stacles presented by the hearsay rule. He did this by
establishing from Spinelli that he and Cali had con-
versed on several occasions, and then by asking Spinelli
at least thirteen times: "Without telling us what Mr
Cali said to you, what did you say to him?"167 At this

invitation, Spinelli responded with, inter alia, the

following accounts:

"At that time I told William Cali I didn't part-
icularly care whether or not Check was con-
cerned about rats and not wanting to meet any-
one new or about being busted by the man, and I
had again still no intention of fronting any
money or the $300 which Cali owed him." 168

"I told William Cali at the time I didn't parti-
cularly care whether or not the cocaine which I
was supposed to get was 70 percent pure, nor
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the fact that it was supposed to come from a
captain of detectives; I had again no inten-
tion of fronting any money to him, the $1 200
for the ounce of cocaine or the $300 which
William Cali owed to him," 18

® o s 00 0

"I had a conversation with William Cali and at
the time I informed him that I was glad to
find out that Check, after seeing me in the
street, had felt somewhat more comfortable
now, that he was going to make arrangements
now to get the ounce of cocaine that I wanted,
and that I was willing to wait with him to
call Check at a quarter after 1:00, and then
subsequently proceeded to pick up that ounce
of cocaine." 170

This evidence was admitted in the court a quo, albeit
somewhat reluctantly, the trial judge remarking that
Spinelli "doesn't seem to be [testifying to just his part
of the conversation J. He seems to be weaving the two

together. We can't distinguish which is which." '

The court of appeals, however, was unequivocal in its con-
demnation of the evidence, holding that it "was a trans-
parent attempt to incorporate into the officer's testi-
mony information supplied by the informant who did not
testify at trial. Such a device", the court continued,
"is improper and cannot miraculously transform inadmis-
sible hearsay into admissible evidence".172 It re-
jected out of hand the argument advanced by the prosecu-
tion that the evidence was non-hearsay because it "was not
offered for the truth of the matters asserted therein but

was offered instead for more limited, and allegedly per-
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173
missible, purposes". In the view of Waterman J, this

. . . 17
line of reasoning constituted a "subterfuge" 4 and an
175 '

"audacious ... artifice", the effects of which would

be most prejudicial to Check:
"[B]y incorporating Cali's hearsay into Spinelli's
testimony, the government received the benefit
of having, in effect, an additional witness
against Check while simultaneously insulating
from cross-examination that witness, a witness
whom we can safely assume would have been sub-

jected to a scathing, and perhaps effective,
cross-examination by defense counsel." 176

Of some interest is the absence of any reference by the
court to the definition of hearsay in Rule 801. The court
did perhaps allude to this problem by stating that Cali's
out-of-court statements were "no doubt ... being offered to
prove the truth of the matters asserted in them".177

There can be no doubt as to the correctness, in principle,
of the court's decision. Of greater concern, however, is
the question whether this principle can be made to square
with the wording of Rule 801, This is somewhat doubtful
in the light of the narrow interpretation that most com-
mentators concede would seem to be required by the drafters
of that rule, and, moreover, in view of cases such as Perez
and Snow. Obviously, the courts will not allow evidence
as damaging as that tendered in Check to be admitted, des-
pite anything contained in the Federal Rules, but it would
seem that their efforts to evade its constricted ambit will

engendef unnecessary difficulty and confusion.
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These fears are borne out further by the decision in

178
United States v Ariza-Ibarra, another drug case,

where the state sought to prove indirectly the state-
ments of an informer, Larain, who did not testify,
through the testimony of an agent, Jorge. By so do-
ing,"ﬁlt was ... conveyed to the jury, implicitly

but unmistakably, that Larain knew first-hand that
Ariza was a drug dealer - and that Larain himself was
exceptionally reliable in such matters“.179 The court
of appeals, again, was not prepared to sanction this,
stating that "the jury may not give any credit whatever

to the implied testimony, much less the views concern-

ing guilt, of an absent witness".180 (Italics added.)
The eviderice was, therefore, excluded as being hearsay.
What causes Wellborn some concern, however, is the fact
that the court cited,181 as autbority for this proposi-

tion, both Rule 801 and the case of Wright v Tatham,

without realizing the inconsistency involved. It

would seem, therefore, as Weilnberg once remarked, "as

though we have not taken what Baron Parke said serious-

182
ly enough".

(B) AUSTRALIA

Although the reform of the hearsay rule on a federal level
is at present in its infancy, state law commissions in

183
Australia have long been active. In Tasmania, South

Australia, Queensland and New South Wales, the hearsay
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problem has, in varying degrees, come under the micro-
scope and formed the subject of substantial reports and
recommendations, which, in some cases, have led to legis-
lation. I do not propose to deal with all these reports,
but one which I submit may be of interest is the report of
the New South Wales Law Reform Commission, published in

184
1978.

This proposal advocates the abolition of the hearsay rule
in its present form, and seeks to substitute it with de-
tailed rules relating to the admissibility of "out of
court statements". These are defined to include both
statements and conduct, but only if they are intended as
assertions, thus excluding implied assertions. Such
statements are treated as being admissible provided either
the maker of the statement is called as a witness, or the
parcvy tendering the statement is justified in not calling
him to testify and the stipulated procedural requirements
are followed. Grounds of justification are then specifi-
cally enumerated, being wider in civil than in criminal
proceedings, It is further provided that, in deciding
whether any of these grounds is satisfied, the court shall
have regard to the nature and importance of both the state-
ment and the question on which the statement is tendered,
the resources available to the parties, and, in criminal
cases, the standard of proof to be met and any other rele-

vant matters.
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A distinction is drawn between an oral statement, which is
admissible only if the declarant had knowledge based upon
his own observations and if the person testifying actually
heard it, and documentary evidence, which, if it came into
being in a reliable way, is admissible no matter how many
links there are in the chain of copies. These provisions
are supplemented, however, by a series of far-reaching dis-
cretionary measures. The court is given a general discre-
tion to admit hearsay evidence where the statement is not
otherwise admissible if there are reasonable grounds for
thinking that it may be reliable. In criminal proceed-
ings, the discretion is extended to allow the reception of
an otherwise inadmissible statement which supports the ac-

quittal of the accused.

There are also discretionary measures to allow the court
to exclude evidence otherwise admissible in terms of these

proposals, where, inter alia, its weight is too slight;

its utility is outweighed by its tendency to prolong the
proceedings; it would operate unfairly against the adver-
sary or mislead the jury; its admission would constitute
an abuse of process; or the other party would be unfairly

surprised.

These recommendations have not yet been implemented, how-
ever, and have not met with unequivocal acclaim. The
Australian Law Reform Commission has criticized the choice

of definition on the ground that, although it is designed
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"to resolve doubts about whether evidence of 'implied as-
sertions' is hearsay", it createé "difficult questions ...
about whether assertions that can be inferred from a
statement or conduct were in fact intended by the person
who made the statement or did the relevant act".185 The
Commission also expressed reservations about the discre-
tionary measures, arguing that they create uncertainty
(which is not alleviated by a notice procedure or by pre-

trial decision) and would be difficult for the court to

apply. In an article in the Australian Law Journal,

similar sentiments were expressed:

"One has some reservations about the allowance
of such a discretion, unless its scope and
nature are carefully defined. Is it to be a
'free' discretion, or a discretion requiring
to be 'properly exercised'? The judgments
of individual judges of the High Court during
recent years are sprinkled with dicta as to
what considerations may legitimately be taken
into account or ougnt mandatorily to be given
particular weight or mandatorily to be disre-~
garded in the 'proper' exercise of a statu-
tory discretion. Appeals to the High Court
against the exercise of a too loosely defined
discretion to admit hearsay could easily lead,
not only as contemplated, to the development
of useful precedents as to the admission of
reliable classes of hearsay testimony, but
also to a maze of controlling rules, and ex-
ceptions thereto, no less daunting than the
present maze of exceptions to the hearsay
rule." 186

The rejection of both the restrictive definition of hear-
say and the discretionary approach to resolving the

problem, of admissibility constitute, therefore, the two

most striking features of the proposals of the Australian
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Law Reform Commission.187 Given the formidable task of
reviewing Australian evidentiary law and recommending
appropriate legislation to effect both uniformity and re-
form, the Commission has turned its attention to the
vagaries of the hearsay rule, examining the reasons tra-
ditionally offered for its justification, its merits, its
shortcomings, and its treatment at the hands of codifiers
in the major Anglo-American jurisdictions. Flowing from
this carefully-compiled analysis is a proposal for the
reform of the rule, the salient characteristics of which

are as follows:

(1) General Approach:

The Commission follows the common law approach of a gen-
eral exclusionary rule qualified by stipulated exceptions.
The term "hearsay", however, is avoided, and instead the
expression "previous representation" is used. Clause 2
states the general exclusionary rule:
"Subject to this Act, a party to a trial may not
tender evidence of a previous representation

to prove the facts asserted by the representa-
tion."

(2) Definitions:

A "previous representation" is defined as "a representa-

tion made by a person otherwise than in the course of
giving evidence in the trial in which the evidence of the

representation is sought to be given", while "representa-

tion" is defined as "an assertion of a fact, whether the
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assertion is oral, written, express, implied or to be in-
ferred from conduct, and whether or not the person who
made the representation intended it to be an assertion of

188
that fact".

The decision to include implied assertions within its de-

finition is justified by the Commission on the following

grounds:

"By including conduct and implied representa-
tions in the definiftion the debate is avoided
about whether [such] evidence ... is hearsay
.o The difficult gquestions posed by defin-
ing hearsay as implied assertions 'intended'
to be assertive are also avoided." 189

(3) First-hand hearsay:

The Commission distinguishes between what it calls
"first-hand" and "second-hand" hearsay. The former it
defines as a previous representation, "made by a person
whose knowledge of the fact asserted by it was or might
reasonably be supposed to have been based on his own ob-
servations of that fact", the maker of which was, at the
time he made it, "mentally capable of giving evidence of
the fact asserted by it".190 The admissibility of
such representations is governed by specified principles,
the stringency of which is dependant on whether the
proceedings are criminal or civil and whether the maker

of the representation is available to testify.
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(a) Civil proceedings:

(1) Where the maker is unavailable, the representation

is admissible, provided "the person giving the evidence
witnessed the making of the previous representation" and

191
notice is given in terms of the Bill.

(ii) Where the maker is available, the conditions of ad-

missibility are more strict. The representation must be
"made at a time when the facts referred to in it were or
could reasonably be supposed to have been fresh in the
mind of the person making it"; the maker must be called
to testify unless there is no objection or the court
grants leave; other witnesses giving evidence of the re-
presentation must have witnessed its making; and notice
- except in certain exceptional cases - must be given in

terms of the Bill.

(b) Criminal proceedings:

(1) Where the maker is unavailable:

Apart from the prerequisites stipulated in (a) (i) above
for civil cases, a previous representation tendered by

the prosecution must, in addition, comply with one of

192
the following conditions: It must have been made
either at a time when the facts referred to in it were
or could reasonably be supposed to have been fresh in

the mind of its maker; or by a person acting under
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a duty to make it; or during and relating to the employ-
ment of its maker; or under oath, in any court of law,
in proceedings between the parties to the trial, provided
the maker was cross-examined at those proceedings and a
reliable record of the cross-examination is tendered in
evidence; or against the financial interests or reputa-
tion of its maker; or in circumstances tending to estab-
lish that its maker has committed an offence or is liable
in damages at the suit of another person. This clause
was designed to incorporate some of the common law excep-
tions, which have been modified to meet the major criti-
cisms traditionally levelled at them, viz. that they
operate uncertainly and tend often to result in the ex-

clusion of probative evidence.

Even if these conditions are satisfied, the court is ex-
pressly directed to exclude a representation where the
accused proves that its maker had a motive to misrepre-

193
sent the facts asserted by it.

A previous representation tendered by the accused, on

the other hand, is not subject to these conditions, and
is admissible provided the person who testifies actually
witnessed its making, and the prescribed notice procedure

194
is followed.

(1ii) Where the maker is available:

The conditions of admissibility here are the same for the
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prosecution and the accused: The previous representa-
tion must have been made at a time when its contents
were fresh in the mind of its maker; its maker must be
called to testify; other witnesses giving evidence
must have witnessed its making; and the required notice

195
must have been given.

(4) Second-hand hearsay:

Such evidence, the Commission opined, where a representa-
tion of fact is made by a person who does not have per-
sonal knowledge of its contents, is "generally so unre-
liable that a more restricted and specific approach must
be taken to its admissibility".196 Accordingly, it
adopts an approach of identifying specific areas where
there is a need to admit second-hand hearsay, and formu-
lating "sufficient safeguards of reliability to ensure
that the court's time is not wasted" and that the adver-
sary is adequately protected. These areas, in the

Commission's view, were as follows:

(a) Public and private records: These are rendered
admissible to prove the facts referred to in them, no

matter what form they may take.

(b) Reputation: Specifically reputation as to family
history and relationships, public and general rights,

and marriage.
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(c) Telegraphic messages: These are made admissible
as evidence of their contents and the person by whom they

are sent.

(5) Protection of the adversary:

The Commission expressed the view that "[l]t is desirable
that the party against whom hearsay evidence is to be led
should not be taken by surprise".197 It accordingly
recommended that such party be served, not less than four-
teen days before the date fixed for trial, with a notice
containing (inter alia): the date, time and place at
which the previous representation was made; the names and
addresses of the maker of the representation; complete
details of the evidence proposed to be tendered; complete
details of the facts sustaining the admissibility of the
representation in cverms of the proposed Bill; complete
details of all other relevant representations of the
maker; and, where the maker of the representation is
available, and the evidence is tendered in civil proceed-
ings in terms of s 5, a statement as to whether the maker
will be called to testify, and, if not, the grounds re-

198
lied on for not calling him.

Provision is made for objection to the service of notice
199

in civil trials, and the courts are given a residual

discretion to "permit evidence of a previous representa-

tion to be tendered notwithstanding that notice, as re-
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) ) 200
guired ... has not been given".

Comment on Some Aspects of these Proposals

(1.) Choice of definition

The Commission's decision to adopt a broad definition of
hearsay is to be welcomed. If adopted, this definition
will be the only one of its kind in the Anglo-American
evidentiary world, most codes having adopted a version
similar to that in the Federal Rules. The merits of the
expansive formulation have been stressed at length
throughout this dissertation, and the definition proposed
by the Commission escapes the criticism levelled at the
American formulation by writers such as Finman201 and
Wellborn. 202 In the context of the proposals advanced
by the Commission, this definition fulfils two significant
functions: First, it subjects implied assertions to the
identical conditions of admissibility as express asser-
tions; if a doctor's express statement that "X has a
spinal injury" is to be excluded as not satisfying these
conditions, then his conduct in treating X for a spinal
injury must similarly be rejected. Secondly, where the
conditions of admissibility have been satisfied, the fact
that an implied assertion has been labelled hearsay as
opposed to "original" or "circumstantial"” will serve to
warn the court not to attach too much weight to the evi-

dence. 'In this regard, the traditional hearsay dangers
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may properly be taken into account, even though they were

considered insufficiently strong to warrant exclusion.

(2.) General approach

Both the Federal Rules and the proposals of the Australian
Law Commission advocate a broad exclusionary principle
qualified by exceptions. Here, however, the similarity
ends. The Federal Rules contain twenty-seven rigidly
formulated exceptions, which to a large extent embody the
common law, lubricated by a residual discretion to admit
hearsay that falls within certain limits. The Australian
proposal, on the other hand, contains neither a list of
ad hoc exceptions nor a residual discretion. Instead,
it reflects a concerted attempt to isolate general prin-
ciples for admitting hearsay, based on the rationale of
the common law exceptions and the values underlying the
hearsay rule. The essential variables in this mix are
reliability, necessity and fairness, and these are re-
flected in the three major distinctions drawn by the

Commission in its treatment of hearsay:

(i) First- and second-hand hearsay: The more re-
stricted, specific approach accorded the latter category

is explained on the basis of its general unreliability.

(i1) Civil and criminal proceedings: In the view of
the Commission "considerations of fairness" required

that a different approach be taken to hearsay evidence
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in criminal trials as opposed to civil trials, as:

"ﬁﬂraditionally, the criminal trial is pre-
mised on the view that we should minimise the
risk of convicting the innocent, even though
this may result in the acquittal from time to
time of the guilty. The proceedings are of
a very serious nature involving allegations
of breach of the law and involving serious
consequences for an accused person found
guilty." 203

(iii) Availability and unavailability of the maker of

the statement: Where the declarant is unavailable to

testify, the need for receiving hearsay is obviously

much greater. The principle of necessity has, as the

204
Commission points out, been employed in all legisla-

tion attempting to reform the hearsay rule.

Apart from these three primary criteria, the Commission
also took into acéount the following secondary considera-
tions: Expedition in the proceedings, finality, the need to
avoid unnecessary expense, certainty, clarity and simpli-
city. The result is a code which avoids the statutory
catalogue of time-honoured exceptions favoured by the
Federal Rules, and which is fashioned more by sound legal
policy than the haphazard erosion of the hearsay monolith
at the hands of the courts. In this respect, the Austra-
lian approach is, it is submitted, preferable. After
all, the common law exceptions have been the subject of
too many barbs and assaults to warrant legal immortality;

of far greater value is the general policy, or highest
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common factor, that may be elicited from these excep-
tions. This gives the system a greater degree of co-
hesion, and allows it to deal more flexibly with the
vicissitudes of practice. In another respect, however,
the Australian approach is, it is submitted, deficient.
Unlike the Federal Rules, the Commission's proposed code
makes no provision for a residual discretion either to
admit otherwise inadmissible hearsay, or to exclude

otherwise admissible hearsay.

It could, perhaps, be argued that there is no need for
such measures in view of the liberal "general principle"
approach adopted by the Commission. This argument, how-

ever, ignores three important considerations:

(i.) Although the Commission eschewed the "specific
exception" approach of the Federal Rules in favour of
general principles of exclusion, some areas of the pro-
posed code are more conservative in their treatment of
hearsay than others. One thinks particularly of evi-
dence tendered by the prosecution in criminal trials,
where the Commission, by its own admission, attempted
to incorporate a revised version of the common law ex-
ceptions relating to declarations of deceased persons.
The entire class of second-hand hearsay, moreover, is
dealt with along the lines of the specific exception
approach of the Federal Rules. The result is that,

although the Commission's treatment of hearsay may
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genefallx be said to be more flexible than that of its
American counterpart, in certain specific areas, the op-
posite may be true. By adopting a residual discre-
tionary exception, the drafters of the Federal Rules re-
cognized that no list of specific exceptions could cope
adequately with the vagaries of hearsay. The Australian
proposal, it is submitted, could be improved by recog-

nizing that same fact.

(ii) By defining hearsay to include nonassertive verbal
and nonverbal conduct, the proposed code brings under the
hearsay banner a vast welter of evidence, the status of
which was previously uncertain, and in respect of which
the hearsay problem was usually ignored. The common law
exceptions, including those retained in the proposal,
arose almost éxclusively in response to the need to re-
ceive certain express assertions, and may not be appro-
priate to implied assertions. The trustworthiness of
such assertions is often enhanced by their nonassertive
quality, thus lending force to the argument that they be
subjected to less rigorous demands than express asser-
tions. The Australian proposal, however, ignores this
distinction, and treats express and implied assertions in
the same way. The flaws in this approach may be demon-
strated by taking the following example, derived from the

205
facts of S v Van Niekerk:
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A magistrate, A, is charged with the theft of a valuable
rifle that he has confiscated from B. His defence is
that B had told him to sell the rifle and keep the pro-
ceeds. To rebut this defence, the prosecutor tenders
evidence of letters written by B to his brother, in which
he requested him to collect the rifle from A. These
letters were written after the date on which A was
allegedly instructed to keep the money, and at a time
when the issuing of such instructions, if they were in-
deed given, was no longer "fresh in his mind". This evi-
dence would, in terms of the Commission's proposals for
criminal trials in clause 6, be inadmissible, as none of
the exceptions listed in clause 6 (1) (b) is applicable.
Nevertheless, a strong argument may be made for admissi-
bility, as the reliability of the evidence is suggested

by two factors:

a. the lack of assertive intent, which reduces the

danger of insincerity; and

b. the fact that the subject matter of the assertion
was of importance to A, which reduces the possibility of

honest error.

The point that emerges from this example is that it is
difficult, if not impossible, to lay down a closed list
of reliability factors on which to precipitate the ad-

missibility of implied assertions. Such factors are
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best gleaned from all the circumstantial factors that may
exist in a particular case. This exercise defies pre-
cise enumeration and lends itself instead to the more

flexible -attributes of a judicial discretion.

(iii) While the rather liberal approach of the Australian
Commission may, in some areas, reduce the need for a dis-
cretion to admit, it has the opposite effect in respect of
a discretion to exclude evidence. The proposed code
opens the floodgates to a torrent of hearsay assertions,
many of which may carry minimal probative force. Even
the more conservative Federal Rules contain a provision 206
empowering the court to exclude relevant evidence where
its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, mis-
leading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative
evidence. The need for a similar discretion in the Aus-
tralian proposal would seem to be even greater if the

courts are not to be faced with a stream of time-consum-

ing, prejudicial evidence of negligible value.

(3.) The possibility of a judicial discretion

In response to criticism of its hearsay proposal, the

Commission in 1982 issued a further research paper, en-

207
titled "Hearsay Law Reform - Which Approach”, in

which it examined, respectively, the merits of a system

that minimizes and maximizes the scope of a judicial
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discretion to exclude hearsay. Its analysis may be sum-

marized as follows:

A, Minimizing judicial discretion

(a) Model epitomizing this approach:

To demonstrate this perspective of hearsay, the Commission
uses its own previous proposal for reform of the rule,
which, although it contains some discretionary elements, is

largely principle-oriented.

(b) Advantages of this approach:

(1) Historical consistency: It is consistent with the
development of the rule at common law, and is therefore
not entirely alien to legal practitioners and judicial

officers.

(2) Certainty and predictability: It allows parties to
ascertain, with reasonable certainty, in advance, whether

particular items of evidence will be received.

(3) Consistency: It is preferable, especially in
criminal trials, that the rights of the parties be deter-
mined by pre-existing rules rather than the capricious

whim that characterizes a discretion.

(4) Economy and efficiency: Specific rules have the
effect of confining debate and thus reducing litigation

time and cost.
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(5) Impetus to reform: The greater the discretion given
to the court to control the admissibility of hearsay, the
more likely it will be that the common law will continue to

flourish in its existing form.

(6) Focus on principle and policy: By drawing up pre-
cise rules, the legislature is compelled to confront and

attach priorities to the vital issues.

(c) Disadvantages of this approach:

(1) Exclusion of probative evidence: By allowing hear-
say to be received only within the limits of specific ex-
ceptions, it is inevitable that some valuable evidence will
be lost to the court. In the Australian proposal, this is
particularly apparent in the case of second-hand hearsay

and evidence led by the prosecution in criminal trials,
where the exceptions are more restrictively framed. The
Commission conceded in its second paper that this may neces-
sitate adding a discretion to admit probative evidence in

order to moderate these provisions.

(2) Complexity: Any system of exact categories must
necessarily be more complex than a discretionary approach.
This may hinder acceptance of this approach and reduce its

appeal in the eyes of practitioners.

(3) Cost: By rendering some probative and valuable
hearsay inadmissible, the proposed code necessitates the

calling of witnesses in situations where cost savings could
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be achieved by relying on the hearsay evidence.

(4) Notice requirements: These, the Commission con-
cedes, may be criticized as being unrealistic and imprac-
tical. In the United States, such requirements are
often ignored, despite being a précondition to admissi-
bility by way of the residual exceptions (viz. Rules
803(5) and 804(24)). Perhaps, it continues, this proce-
dure should only be required where either the maker of
the statement is alleged to be unavailable or where a

party wishes to avoid calling the maker for cost reasons.

B. Maximizing judicial discretion

(a) Suggested model:

As an example of this approach, the Commission proposes a
general principle of exclusion, qualified by, instead of
specific exceptions, a general discretion to admit hearsay

subject to the following four requirements being satisfied:

(1) Reliability: Whether the evidence is sufficiently
trustworthy.
(2) Convenience: Whether it is more probative on the

point in issue than any other evidence that could reason-

ably be procured.

(3) Justice: Whether, on balance, it would be fair and

in the interests of justice to receive the evidence.

(4) Public policy: Whether countervailing policy

considerations require its exclusion.

208
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The Commission then elaborates on these conditions, stating
what factors may be considered in this enquiry. It is
submitted, however, that these factors are not sufficiently
comprehensive to be of any real value. If it is necessary
to give guidance on the exercise of a general discretion,
then such guidance should be clear and explicit instead of

confusing and abstruse.

(b) Advantages:

(1) This approach avoids the detailed categorization of
the proposed code, and offers simplicity, flexibility and
uniformity. The basic hearsay values of reliability, con-
venience and justice are elevated to preconditions of ad-
missibility instead of being the motifs of a system of pro-

liferating exceptions.

(2) It may easily be grasped by legal practitioners and

judicial officers.

(3) It reflects the approach taken in many Continental
countries, where the hearsay rule is unknown and the judge

has complete control over the evidence tendered.

(c) Disadvantages:

(1) Judges would, in the absence of adequate indica-

tions to the contrary, exercise their discretion conserva-

tively so as to retain the status quo.

(2) Broad concepts such as reliability, justice and
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convenience are likely to engender a lack of uniformity.
Any attempt to remedy this problem, however, would re-

strict its simplicity and flexibility.

(3) A broad discretion wouid probably render decisions
uncertain and unpredictable. Parties would thus have to
keep witnesses available to testify in the event of cer-
tain hearsay being rejected. Legal advice on evidence
would become hazardous and pre-trial settlements inhibi-

ted. All this would increase litigation and costs.

(4) The floodgates would be opened to swamp the courts
with evidence of marginal relevance. As mentioned above,
however, this objection would disappear if the courts were
allowed a general discretion to exclude, similar to that

provided by Rule 403 of the Federal Rules.

(5) A litigant could object to the admissibility of any
hearsay, necessitating deliberation by the court of all

the factors and guidelines mentioned above. This would
increase the potential for delays, which could be exploited

by more wealthy litigants to protract trials.

(6) All hearsay would stand the risk of exclusion, in-
cluding evidence presently admissible in terms of the ex-
ceptions to the rule. This would further increase uncer-

tainty and reduce uniformity.

(7) A broad discretionary approach would increase the

points of objection which may be taken on appeal, increas-
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ing both the number and length of appeals.

(8) Reliability would become a threshold issue, in that
‘the courts would have to determine whether evidence is re-
liable even before it is admitted. This may often prove
to be difficult, as a proper assessment of reliability may
not be possible until all the evidence has been led.
Judicial officers would thus be forced to admit a substan-
tial amount of questionable evidence "subject to objec-

tion".

Conclusion:

The need for legislative reform of the hearsay rule has
long been recognized. As early as 1898, Thayer suggested
it would be beneficial to "restate the law so as to make
what we call the hearsay rule the exception, and make our
main rule this, namely, that whatsoever is relevant is ad-
missible".209 Almost half a century later, Professors
Morgan and Maguire found no reason to revise Thayer's
appraisal of what they termed a "peculiarly absurd portion
of the law of evidence".210 In the words of the learned
writers: "Fifty years have done comparatively little to
make it sensible, and fifty further years of judicial evo-
lution will do little more. Legislation is imperative

211

" Today, another half a century later, these words

seem, from a South African point of view, prophetic.

In 1938, in an article entitled "Tomorrow's Law of Evi-
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dence",212 Mc Cormick predicted a "drift ... from rules of
exclusion mandatory on the judge, to rules expressed in
terms of discretionary balancing of considerations”, 213
concluding that "the time will soon be ripe for us to re-
cognize that the [hearsay rule] calls for a treatment in
terms of a discretion which needs only to be limited by
some requirement of fair notice and to be guided by a
general standard".zi‘ In view of the arguments submitted
in this and the following chapter, it is my hope that

these words will, in the same way as those of Morgan and

Maguire, be prophetic.
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Chapter X

CONCLUSION : SUGGESTIONS FOR LAW REFORM
IN SOUTH AFRICA

What, then, are the choices facing the South African

Legislature?
(a) To retain the status quo: This, I have argued, is
untenable. The flaws in the common-law hearsay-structure

make reform imperative, and the argument that the rule
"works in practice" rests upon a curious blend of legal

fiction and judicial licence.

(B) To abolish the rule and to allow all relevant evi-

dence to be received subject to an assessment of its

weight: The simplicity of this approach gives it much
appeal, but, while it is certainly preferable to the
present system, its innocuous facade belies certain ser-

ious drawbacks:

(1) It is too radical a departure from traditional hear-
say theory - even more drastic in its consequences than
the bitterly opposed Model Code and Uniform Rules - and
is likely to elicit vociferous resistance from the legal

profession.

(i1) Exclusion is a more effective mechanism than the
evaluation of weight for dealing with hearsay of minimal

probative value.
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(iii) An extlusionary rule, by compelling the court to
label evidence as either hearsay or non-hearsay, is more
conducive to a proper recognition and assessment of the

dangers and safeguards contained in such evidence.

(iv) In the absence of legislative guidance, it is pos-
sible that the courts would allow the traditional hearsay
objections to colour their determination of relevance,
thus leading to a resuscitation and re-statement of the

same problems that currently bedevil the topic.

(v) A scientifically formulated standard for separat-
ing admissible and inadmissible hearsay would be more
satisfactory than a vague, broad mandate to receive all

relevant evidence subject to an evaluation of its weight.

(C) To devise scientific criteria for determininé when

hearsay should be received or excluded: This, it has

been submitted, represents undoubtedly the most satisfac-
tory solution to the problem. It raises, however, the
problem of choice, as here the Legislature is faced with

a variety of possible formulations:

(a) A general exclusionary rule qualified by defined

exceptions: This is the approach of the common law, and

it has been shown that a concept as slippery as hearsay
is not' comfortably accommodated within the rigid confines

of precise categories. It lends itself, rather, to the
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more flexible qualities of a judicial discretion sometimes
to receive hearsay, a fact recognized by the drafters of
the United States Federal Rules when the thirty specified
exceptions of the Rules were supplemented by the two resi-
dual discretionary exceptions. It is impossible to com-
pile a comprehensive list of acceptable hearsay categories,
just as it is impossible to identify all relevant evidence,
and, even if our recognized hearsay exceptions were rationa-
lized, revised and expanded, such an approach, by its very
nature, is doomed to failure. It could be argued that in
South Africa the specific exception approach was dealt a

mortal blow by the decision in Vulcan Rubber Works (Pty)

1
Ltd v SAR & H, which, in effect, terminated the expansion

of the common law exceptions, and that the status quo may be
salvaged by a statutory circumvention of this decision.

That this would be a panacea is doubtful. In Canada, for
instance, where the courts have rejected the restrictive

2
view of the majority in Myers v DPP, 1legislative reform

has still been considered necessary.3 The stark reality,
it would seem, is that the category and label approach is
conceptually defective in that it fails to come to grips
with the variable character of hearsay. The border be-
tween acceptable and unacceptable hearsay is often very
thin, and depends on several inter-dependent factors which
defy precise ennumeration and which may only be garnered
from the totality of the circumstances of each individual

case,



Page 461.

(b) Defined exceptions qualified by a residual discre-

tion to admit in certain prescribed cases: This approach,

which was adopted in the Federal Rules, also gives rise to
certain difficulties. If the residual exception is re-
strictively framed so as to apply only in particular, cir-
cumscribed areas, then one has not really remedied the
problems encountered in (a) above, and the discretion is
rendered impotent. If the provision is given a wide am-
bit, one runs the risk that the ensuing tension between
the specific exceptions and the flexible residual provision
may create uncertainty and induce the courts to seek
asylum in the relative safety of the common law. It is
clear that such a solution is an anomaly, as it creates a
paradoxical hybrid between rigid rules and a wide discre-
tion, and makes it difficult for a court to resolve diffi-

cult issues by resorting to original legislative intent.

The approach of the Federal Rules raises, furthermore,
difficult problems of interpretation, as the courts are
compelled to resolve questions of admissibility by re-
ferring to the language of the residual provisions rather
than by adhering to the general spirit and policy underly-
ing them. The ensuing plethora of interpretations has,
apart from jeopardizing uniformity, given rise to con-
structions and decisions which are incorrect and undesir-
able. One particular problem that has plagued the

courts concerns assertions which narrowly miss admissi-

bility via one of the recognized categories but which
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comply substantially with the requirements of the residual
exceptions.‘ Problems such as these, it is submitted, may
be avoided by jettisoning, once and for all, the category
approach and by making discretion the central mechanism
for controlling admissibility instead of a safety net for

regulating the imperfections of a flawed system.

(c) A broad, ungualified discretion to admit hearsay in

appropriate cases: As with the abolitionist view, this

proposal is unlikely to find an enthusiastic audience
among legal practitioners. However, unlike that solu-
tion, this approach may be counterproductive and lead,
paradoxically, to retrograde results. For judges, sub-
jected to the considerable demands and pressures of liti-
gation, and cast into the very midst of the hearsay
thicket, could hardly be blamed for evading its unyielding
briers and resorting to the well-worn paths of the common-
law exceptions. Few would be so bold as to blaze trails
through the heart of this thicket - a task more appropri-
ately assumed by the Legislature. Certainly legislative
direction is necessary, but it should be a direction that
would provide guidance instead of shackles; that would
fortify and foster the judicial discretion rather than

stifle it.

(d) The identification of various categories of hearsay,

followed by general principles of admissibility rather

than specific exceptions: This approach, endorsed by the
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5
Australian Law Reform Commission, runs into conceptual

difficulties at both ends of the admissibility spectrum.
At one end, it would not adequately cover all classes of
reliable hearsay, no matter how carefully such classes

are compiled; at the other end, the ennumerated catego-
ries would necessarily be widely defined, allowing hear-
say of minimal probative value to be received. It was
submitted above ° that these defects could be cured by
introducing both inclusionary and exclusionary discre-
tions, but this would result in a system that was cumber-
some and unnecessarily complex. It would, furthermore,
create uncertainty as to the status of the specific
principles, as the dual discretionary provisions would
render them, in large measure, redundant or tautologous.
Because the provisions of such a system would often en-
compass general situations rather than specific instances,
the distinction between them and the residual discretions
would tend to become blurred, and one would be left with
a bifurcated system for determining admissibility. Each
particular question would then have to be resolved by hav-
ing recourse to both standards, thus giving rise to con-

fusion and unnecessary problems of construction.

(e) A judicial discretion qualified by a set of non-

comprehensive guidelines: Here, it is submitted, lies

the solution to the hearsay dilemma. By liberating
hearsay from its traditional maze of exceptions, it

would be possible to come to grips with the true concep-
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tual objections to its reception, and to make these objec-
tions central rather than incidental to the overall en-
quiry, viz the admissibility of reliable evidence. Such
an approach, moreover, allows one to transcend the present
debate concerning implied assertions, and to perceive
hearsay as evidence raising particular objections or
dangers. This obviates the need to investigate the some-
what abstruse distinction between evidence that gives rise
to certain permissible inferences and implied hearsay
assertions, and penetrates the very core of the problem by

identifying hearsay-like dangers and reciprocal safeguards.

The challenge that faces the Legislature in this regard is

four-fold:

(1) to formulate a satisfactory definition of hearsay
that will identify any evidence raising these

dangers;

(ii) to decide whether to adopt a general principle of

exclusion or inclusion in respect of such evidence;

(iii) to lay down a set of guidelines that will shepherd
a judge through the hearsay thicket without having

his discretion unduly tempered; and

(iv) to create procedural safeguards to prevent undue

prejudice to the adversary.

The drafting of such an enactment should, furthermore,
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take into account the following factors:

(1) The origin of the hearsay rule, and, in particular,

its emergence as both the 'child of the jury' and the
'product of the adversary system'.7 Account must there-
fore be taken of, respectively, the prestige of the fact-
finding process and the protection of the adversary. In
the light, however, of the modern swing towards the latter
conception of hearsay, together with the abolition of the
jury in South Africa, it is submitted that greater empha-
sis should be placed on the seqond of these»principles,

although the first should not be entirely overlooked.

(2) The traditional rationale underlying the hearsay
rule. Hearsay has traditionally been excluded because:
(i) it contains certain intrinsic dangers; (ii) it brings

into question other dangers, which are not peculiar to
hearsay, but which are exacerbated by the absence of the
standard curial procedural devices to which witnesses are
normally subjected; (iii) the absence of these procedural
devices may therefore cause prejudice to the adversary in
the presentation of his case; and (iv) the admission of
hearsay causes procedural inconvenience and difficulties.8
The proposed judicial discretion should, therefore, be
structured in such a way as to take account of these ob-
jections, focussing particularly on the traditional
‘hearsay dangers' of insincerity, defective memory, faulty

perception and accidental miscommunication, and the pre-
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judice caused to the adversary through being deprived of
the effective employment of the recognized procedural
aids. Such an approach would be in accord with the
views of Professor Schiff, who submitted that "judges
should admit any item of hearsay evidence at a trial

when the purposes of the hearsay rule within our litiga-
tion system would be served no more than barely under the

9
particular circumstances".

(3) Considerations of legal policy. The hearsay rule

spans the straits between two conflicting evidentiary
principles. On the one hand, it is desirable that all
relevant evidence be received and evaluated by the trier
of fact, and on the other, it is equally desirable that
all witnesses testify subject to the 'ideal conditions'
of the courtroom, where such evaluation may be properly
conducted. The proposed discretion must therefore, of
necessity, take account of the tension between these two
poles and provide some yardsticks as to how these com-
peting priorities may be resolved. In this regard, two

factors warrant specific attention:

(i.) Necessity: Necessity and trustworthiness were
the two elements identified by Wigmore10 in his attempt
to rationalize the common law exceptions to the hearsay
rule. They were adopted by the United States federal

courts as being the dual criteria for determining the
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1
admissibility of hearsay, and were subsequently modi-

fied for incorporation into the residual exceptions of the
Federal Rules. As regards necessity, these provisions
require that the proferred statement be "more probative
on the point for which it is offered than any other evi-
dence which the proponent can procure through reasonable
efforts".12 The Australian proposal, on the other hand,
comes to grips with the problem by setting out different
conditions for the admission of hearsay, depending on
whether the original declarant is available or unavail-

able to testify personally.13

(ii.) The interests of justice: The residual exceptions

require that "the interests of justice [must] best be
served by admission of the statement into evidence"iAa
requirement which the United States courts seem to have
conflated with the constitutional confrontation rule of
the Sixth Amendment.15 This concept of protecting the
interests of the accused also finds an echo in the Austra-
lian proposal, which distinguishes between the reception ‘
of hearsay in civil and criminal trials on the ground that
"the criminal trial is premised on the view thag we should'
minimize the risk of convicting the innocent even thoqgh
this may result in the acquittal from time to time of the
guilty".1° It is submitted that this principle may bene-
ficially be utilized in the formulation of the proposed
discreéion, thereby making allowance for the right of con-

frontation which has become inextricably fused with the



Page 468,

17
hearsay rule in the United States.

(4) The meaning of 'hearsay'. In Chapter 1V, it was

shown that hearsay may generally be viewed in one of two
ways. It may be seen as an extra-curial assertion
offered to prove the truth of its contents, or, alterna-
tively, as any evidence which rests for its probative
value on the untested testimonial factors of an actor or
declarant other than the testifying witness. The
theoretical advantages of the latter view have been
illustrated; it remains to determine whether this
declarant-oriented approach is practicable in the light
of the solution which I have submitted should be

adopted.

Throughout this dissertation, one leitmotiv has run like
a thread through the discussion: the conceptual superi-
ority of the declarant-oriented perspective of hearsay
over its assertion-oriented counterpart. Yet in most
instances, the full acceptance of this line of thought
has been thwarted by a major obstacle - its incompati-
bility with the common-law exclusionary rule. The
proposed judicial discretion, on the other hand, comple-
ments perfectly the broad perspective afforded by such a
definition. The union of these two concepts would
allow the court to identify hearsay-like evidence and
then to examine whether, on balance, the exclusion of

such evidence is desirable. 1In short, the labelling of
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an item of evidence as hearsay would merely state the ques-

tion of admissibility, not solve it.

(5) The r8le of hearsay as a "marginal cost factor". It

was submitted in Chapter III that the exclusion of an item
of evidence is only justifiable if the total cost of receiv-
ing it exceeds the total benefit derived thereby.18 It was
further shown that it is fallacious, when applying this
principle to hearsay evidence, to resolve the question of
admissibility by comparing the probative value of such evi-
dence (which represents total benefit) with only its hearsay
cost (being that part of the cost caused by the hearsay
quality of the evidence). This would be to mis-state the
problem, and to ignore the other components of total cost.
What, for instance, of the tendency of the evidence to cause
confusion, waste of time, lengthy collateral issues etc?
What, moreover, 1f such evidence possesses minimal probative
value? Should it be received merely because all the custo-
mary hearsay dangers are substantially accounted for? It
was demonstrated above that the rules governing hearsay and
relevance represented two facets of the same problem, viz.
admissibility. It would therefore be erroneous in the ex-
treme to overlook this fact in formulating the overall
enquiry at which the proposed judicial discretion is to be

directed.

At first glance, it may appear that these two enquiries are

capable of separate resolution, but, on closer examination,
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this is shown to be impracticable. How, for instance, is
a court to determine the relevance of opinion evidence
which is also hearsay, without taking account of the hear-
say dangers involved? Opinion evidence is generally
admissible if the witness is in a better position than the
court to draw the relevant inference:9 an enquiry that
necessitates examination of his memory and powers of per-
ception and evaluation. How can the court assess these
qualities when the hearsay character of the evidence ren-
ders them immune to curial scrutiny and cross-examination?
It is, therefore, clearly impractical to divorce these two
co-determinants of admissibility, and the only solution is
an enquiry that conflates them: Hearsay evidence, accord-
ingly, 1s only justifiably admitted when its probative
value exceeds the sum of the disadvantages caused by its
reception. This proposition has the added virtue of being

20
consistent with accepted relevance theory.

In the light of these observations, the following proposal
is tentatively submitted as a model for legislation on this

topic:

DRAFT PROPOSAL FOR HEARSAY REFORM

Section 1 - Definitions

(1) For the purposes of this Act and any other law, "hear-
say evidence" means any evidence which does not

derive its value solely from the credit to be
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attached to the witness himself, but rests in part or
in whole on the veracity and competence of some other

person, hereinafter referred to as the "maker".

(ii) For the purposes of this Act, the "probative value"
of an item of evidence means its logical tendency to
show or indicate the material fact for which the

evidence is offered.

Section 2 - Admissibility

(a) Subject to the provisions contained in [Ehis} or any

other law, hearsay evidence is inadmissible unless:

(1) its probative value exceeds the disadvantages

caused by its reception;

(ii) its reception is in the interests of justice;

and

(1ii) the maker is unavailable to be called as a wit-

ness.

(b) In determining whether the probative value of any
item of hearsay evidence exceeds the disadvantages
caused by its reception in terms of s 2(a) (i), the
court shall take into account all relevant factors
including, but without necessarily allowing any of

these or any other factors to be solely determina-
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tive of the issue, the following:

(1) the trustworthiness of the evidence, and, in
particular, the extent of any dangers that
may arise as a result of relying on the sin-
cerity, narrative competence and powers of
memory, perception and evaluation of the

maker; and

(ii) the extent to which the reception of the evi-
dence raises procedural difficulties such as
undue delay, waste of time, lengthy collateral
issues, confusion or the misleading of the

trier of fact.

(c) In determining whether the reception of an item of
hearsay evidence is in the interests of justice in
terms of s 2 (a) (ii), the court shall take into ac-
count all relevant factors including, but without
necessarily allowing any one of these or any other
factors to be solely determinative of the issue,

the following:

(1) the extent of any prejudice that may be
caused to the other party or parties by
virtue of the fact that the maker is not
subjected to cross-examination or any of
the other standard devices to which a wit-

ness is ordinarily subjected; and
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(ii) the nature of the proceedings - whether civil
or criminal - and, in the latter instance,
whether the evidence is tendered by or against

the accused.

(4) For the purposes of s 2(a) (iii), the maker will be
unavailable if he is dead, or unfit by reason of his
bodily or mental condition to attend as a witnesé,
or is outside the Republic and it is not reasonably
practicable to secure his attendance, or all reason-
able efforts to find him have been made without suc-

cess.

Section 3 - Notice

A party must, in any civil proceedings, give his opponent
notice of his intention to adduce any item of hearsay evi-
dence at least four days before the commencement of the
proceedings. Provided that if such notice is not given,
the evidence may, subject to the provisions of this Act,
be admitted subject to such order as to postponement or

costs, or both, as the court may consider fit.
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COMMENTS ON THIS DRAFT PROPOSAL

Section 1 - Definitions

(1) The definition of "hearsay" is based on the formula-

21
tion adopted in Jones on Evidence. It is a classic de-

clarant-oriented definition, akin to those endorsed by
writers such as Tribe 22 and Lempert and Saltzburg. 23 The
scope of this definition is extremely wide, bringing under
the hearsay banner all evidence that raises particular
dangers and objections, and avoiding the semantic and
esoteric difficulties which invariably flow from defining
hearsay as a particular kind of assertion. It is there-
fore irrelevant, for the purposes of this definition,
whether a statement or act is intended as an assertion or
not, or whether an assertion is express or implied. The
enquiry, instead, revolves around the purpose for which an
extra-curial act or statement is to be employed, i e
whether or not it requires the court to treat the absent
actor or declarant as a witness. This perspective of
hearsay is in perfect harmony with the basic rationale under-
lying the common law rule and is vastly superior to the tra-
ditional assertion-oriented statements in coming to grips
with implied assertions and other evidence 1lying on the
borders of hearsay. Its functional simplicity serves also
to alert the court to the fundamental dangers inherent in
hearsay evidence, and dovetails with the flexible, discre-

tionary approach to admissibility set out in s 2.
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(ii) The definition of "probative value" is derived
24
from a statement of Wigmore, and finds favour with
25 26
writers such as Mc Cormick and Lilly. It is also in

27
line with how that concept is understood in South Africa.

Section 2 - Admissibility

Section 2 (a):

The rule contained in this section is expressly made to
operate " [s]ubject to the provisions contained in Ethis]
or any other law" so as to take account of other statu-
tory inroads into the law. The adoption of this draft
proposal would, however, necessitate a re-examination and
revision of some enactments, particularly Part VI of the
Civil Proceedings Evidence Act28 and the Computer Evi-
dence Act.29 These provide, respectively, for the admis-
sibility of certain documents and computer prints-out,

and it would be anomalous to subject such evidence to the
technical requirements contained in those enactments while
allowing other, less trustworthy hearsay to be admitted by
way of the less restrictive measures set out in the above
proposal. It would therefore be necessary either to
amend these statutes by inserting residual discretionary
provisions, or to repeal them and allow documentary and
computer evidence to be governed by the same measures as
other hearsay. The latter alternative, it is submitted,
may be'preferable in that it is simpler and engenders

greater uniformity.
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The rule in s 2(a) is stated in the negative, i e hearsay

is inadmissible unless the three stipulated conditions are

satisfied. The reason for this approach is that it is
more in line with the common law than a positive formula-
tion, and is therefore less likely to encounter resis-
tance at the hands of legal practitioners. Lawyers are
familiar with the traditional r6le of hearsay as an exclu-
sionary rule, and the American experience demonstrates
clearly the hazards of disturbing firmly-entrenched

notions and principles.

The three conditions for admissibility, as qualified and
explained in section 2(b), (c) and (d), create a delicate
balance between, on the one hand, flexibility and judicial
creativity, and, on the other hand, legislative guidance
and direction. The wide wording used in the formulation
of these conditions in s 2(a) is indicative of the ex-
tent to which admissibility is left to the discretion of
the court, a notion which is further strengthened by the

following factors:

(1) the court is empowered and, in fact, obliged to take
account of "all relevant factors" in resolving the

enquiries stipulated in subsections (b) and (c);

(ii) no attempt is made to list comprehensively these
factors, and the matter is left to the discretion

of the court; and
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(iii) it is expressly provided that those factors that
are listed are not to be considered as being

either exhaustive or decisive of the issue.

There are, however, areas where the judicial discretion is
curtailed, and where the courts are compelled to follow

the Legislature's lead:

(i.) the court is obliged to exclude an item of hearsay
evidence unless all three conditions are shown to be sat-

isfied;

(ii.) one of these conditions (s 2(a) (iii)) is capable of
simple factual determination, thus removing it entirely

from the province of the judicial discretion;

(iii.) in the determination of the other two conditions

(s 2(a) (1) and (ii)), the court is compelled to consider
all relevant factors; 1if one or more such factors are not
considered, the discretionary power of the court will not
have been properly exercised, leaving the way open for a

party to appeal against the court's finding; and

(iv.) 1in conducting the enquiries set out in s 2(b) and
(c), the court is obliged to include in its investigation
an examination of certain specific factors. Although
these factors are not necessarily solely determinative of
the issue, a failure to consider them will constitute an

irregularity.
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The result, therefore, is a qualified discretion, which
must be judicially exercised and which provides guidance
without unnecessary shackles. It ensures, in effect,
that the courts follow a particular line of reasoning
without limiting the factors that may be employed during
the course of such reasoning. The proposal, in short,
sets the lower limits of admissibility, and allows the
court to resolve the remaining questions subject to a
minimum of legislative interference. It is instructive
in this regard to consider each of these three conditions
in turn, in order to examine the rationale underlying
their incorporation and the chain of'reasoning the court

is required to employ.

Condition (i):

This condition is central to the entire question of admis-
sibility, and rests on the fundamental premiss that evi-
dence is only beneficially received if the total benefit
exceeds the total cost caused by its admission. It also
embraces the r8le of hearsay as a marginal cost factor, as
it measures the probative value of an item of hearsay evi-
dence against all the disadvantages flowing from its re-
ception. In s 2(b), the court is instructed to take ac-
count of all relevant factors in conducting this enquiry,
but two sets of disadvantages are singled out as warrant-

ing parficular attention:



Page 479.

Section 2(b) (i) :

This provision compels the court to conduct a hearsay-
danger analysis along the lines advocated by Professor
Edmund Morgan in his well-known article, "Hearsay Dangers
and the Application of the Hearsay Concept".30 Implicit
in this analysis is an assessment of the risks that may
arise through relying on the testimonial factors of an
actor or declarant who is not before the court, and an
evaluation of the degree to which these risks may be re-
duced or eliminated by recourse to the circumstantial
indicia of trustworthiness surrounding the making of the
act or statement. By way of example, the court could

consider the following factors:

(A) Factors relating to the danger of insincerity:

Whether the evidence was assertive or nonassertive;
whether it was against the interests of the maker;
whether there was any motive to falsify or misrepresent;
the relationship between the maker and the parties to
the case; whether or not the making of the act or
statement preceded the controversy; whether it was sub-
jected to cross-examination, the oath or any equivalent
device designed for procuring the truth; whether it was
voluntarily or spontaneously made; the status of the
person by whom and to whom it was made; and the reputa-

tion of the actor/declarant for honesty.
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(B) Factors relating to the danger of defective memory:

Whether any or substantial reliance was placed on the
actor's/declarant's memory; the importance of the act or
statement to the maker; whether the act or statement con-
cerned the maker's own affairs or the affairs of another;
the length of time that had elapsed between the act or
statement of the maker and the event or condition it pur-
ported to describe; whether the evidence is first- or
second-hand hearsay; and the amount of detail which the

evidence contained.

(C) Factors relating to the danger of faulty perception:

Whether the maker had a proper opportunity to perceive the
facts which his act or statement is offered to show;
whether the facts were within his personal knowledge;
whether the evidence is first- or second-hand hearsay; and
whether there is any reason to doubt the maker's ability

to perceive properly the facts in issue.

(D) Factors relating to the danger of accidental mis-

communication: The manner in which the material facts

were conveyed by the maker to the witness (i e whether
oral or in writing); whether the maker's act or state-
ment could have been motivated by a belief other than
the one'which it is tendered to establish; the simpli-
city or complexity of the act or statement; whether the

evidence is first- or second-hand hearsay; and the
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court's impressions of the ability of the witness to con-
vey accurately the act or statement of the maker in the
light of the peculiar susceptibilities of hearsay to

erroneous transmission.

(E) Factors relating to the danger of erroneous evalua-

tion: Where the evidence relies for its value on an in-
ference or opinion drawn by the maker, the court should
consider whether the maker was in a proper position to
draw that inference; his qualifications; how much is
known of the facts on which the inference is based; and
whether there is any reason to question the maker's judg-

ment.

Section 2(b) (ii):

This provision takes into account the other disadvantages
of receiving an item of hearsay evidence and is based
largely on Rule 403 of the Federal Rules of Evidence.31
It incorporates those disadvantages which have tradition-
ally been considered by our courts in the enquiry relat-
ing to "legal relevance".32 The co-dependence of these
two provisions, viz. ss 2(b) (i) and (ii), is a manifesta-
tion of the principle, expressed above,33 that only when
the two rules relating to hearsay and relevance are work-

ing in harness may a proper answer be found to the ques-

tion of admissibility.
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Condition (ii):

This condition is designed to give expression to the

modern notion of the hearsay rule as the product of the
adversary system of trial procedure. The primary con-
sideration, therefore, is whether it is in the interests
of justice that an item of hearsay evidence be admitted,

and in this regard, two factors (inter alia) must be

considered:

Section 2(c) (i):

Cognizance is taken here of the chief objection to hear-
say evidence - the fact that it rests for its evidential
value on the veracity and competence of a person who is
not subjected to the standard "ideal conditions"34 of
the courtroom. According to Professor Schiff, the
function of the hearsay rule is "to protect the oppoéing
party against evidence of relevant matters presented in
a fashion not satisfying the well-settled demands of
witness examination in our trial system".35 The
learned writer then goes on to list eight such demands
which characterize the in-court testimony of a witness
but which are of no avail to the adversary in respect of
hearsay evidence.ao The extent of the ensuing prejudice
may, it is submitted, be assessed by looking at the fol-

lowing dual enquiry:

(a) What utility would these procedural devices have



Page 483.

enjoyed? Each of these aids should be considered, but
it is cross-examination that usually has the greatest
potential for uncovering errors in perception, memory,
narration and evaluation. Its value in exposing insin-
cerity is somewhat less celebrated, although still by no
means negligible.37 It should be remembered, moreover,
that because the adversary has been deprived of these de-
vices, the focus falls upon the potential results of

their skilful application.3

(b) What substitutes are there, if any, for the inapplic-
able procedural devices? Here regard may be had to the
conditions under which the act or statement was made - was
the maker under oath; did the adversary have the opportun-

ity to question him?

Section 2(c) (ii):

One of the requirements for admissibility via the residual
exceptions contained in the Federal Rules is that the re-
ception of the proffered evidence be in the interests of
justice.39 As was pointed out above,40 this requirement
has been linked to the investigation regarding confronta-
tion under the Sixth Amendment. This constitutional
provision, it has been shown,41 owes its origin to the
premiss that it is desirable that the accused in criminal

proceedings be given the opportunity to confront his

accusers. However, as the United States Supreme Court
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has found, this principle must occasionally yield to the
dictates of public policy, and confrontation may be dis-
pensed with where its utility is low or where the dual test
of necessity and trustworthiness is sati.sfied.‘2 Section
2(c) (ii) is designed to accommodate this experience; it
alerts the court to the different priorities that apply in
criminal proceedings - where the risk of convicting an inno-
cent man necessarily carries more weight than the general
need to receive all relevant evidence - without fettering
the judicial discretion. The court would therefore be free
to conclude that, on the facts of a particular case, the re-
ception of an item of hearsay evidence would serve the
interests of justice despite the deprivation of the accused's

right to confrontation.

Condition (iii):

43
Trustworthiness and necessity were identified by Wigmore

as the essential criteria on which to predicate the ad-
missibility of hearsay. The former element has been
incorporated into this proposal in s 2(b) (i), where the
court is obliged to assess trustworthiness by conducting
the requisite hearsay-danger analysis; the third condi-
tion to s 2(a) (as qualified by s 2(d)) takes cognizance
of the latter. The treatment accorded these two con-
cepts is, however, strikingly different. Whereas the
enquiry ‘as to trustworthiness is left largely to the dis-

cretion of the court, subject only to the mandatory
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hearsay-danger computation, necessity is removed entirely
from the nebulous realm of discretion and given the hard
substance of legislative control. It is tersely stated
that hearsay evidence is inadmissible unless ... "the
maker is unavailable to be called as a witness". This
is followed in s 2(d) by a definition of unavailability,
which is derived from Part V1 of the Civil Proceedings

44
Evidence Act.

The restrictive effort of this condition is justified, it
is submitted, on grounds of legal policy. It was stated
above‘6 that the hearsay rule straddles two conflicting
principles, viz. the need to subject witnesses to the
ideal conditions of courtroom testimony and the need to
receive all relevant evidence. This conflict, it is
submitted, should only be resolved in favour of the
latter where the maker is shown to be unavailable.46 In
the residual exceptions to the Federal Rules, a different
approach is taken, and the proffered hearsay evidence is
required to be more probative "than any other evidence
which the proponent can procure through reasonable
efforts".‘7 Because of the potential uncertainty and
problems of proof, it is submitted that this approach
is not altogether satisfactory. It tends, furthermore,
to conflate the hearsay rule with the best evidence rule,

48
a union which is neither necessary nor desirable.
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Section 3 - Notice:

Because of the wide admissibility base created for hearsay
evidence by sections 1 and 2, it is necessary to ensure
that the adversary is not taken by surprise by its presen-
tation at trial. To remedy this problem, the residual
exceptions to the Federal Rules require the proponent to
provide his opponent with notice of his intention to offer
it "sufficiently in advance of the trial or hearing to
provide the adverse party with a fair opportunity to pre-
pare to meet it".49 This provision, moreover, is made a
prerequisite to admissibility, thus giving the courts, on
the face of it, no latitude or scope for discretionary
manoeuvre. Despite this apparent inflexibility, the
United States courts have split on the issue of whether
notice may, in appropriate cases, be dispensed with.50

The majority view is in favour of admissibility where the
proponent only becomes aware of the need to adduce such
evidence after the trial has commenced,51 whereas the
Second Circuit has adopted a stricter approach,52 main-
taining that there is "no doubt that Congress intended

that the requirement of advance notice be rigidly en-

forced".

Academic opinion seems to be in favour of the more flexible
54

approach, and Sonenshein has suggested that the residual

exceptions should be amended to conform to this view and

to "rescue the courts that have adopted it from decisions
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which are unquestionably correct as a matter of policy,

55
but erroneous as a matter of law".

In the light of these difficulties, it was decided to di-
vorce the notice requirement from the conditions for ad-

missibility, and to allow the court a wide discretion in

dealing with a defaulting party. The court may, in such
cases, refuse to receive the evidence, or, in its discre-
tion, receive the evidence subject to any order as to

postponement or cost which it deems fit.

Conclusion:

Over three decades ago, Professor Morgan once expressed

the following sentiment:

"I1f we were privileged to start anew and were un-
willing to treat the hearsay objection as affect-
ing weight rather than admissibility, we should
do well to put in the category of hearsay all
evidence which requires the trier to rely upon
the use of language or the sincerity or the memory
or the observation of a person not present and not
subject to all the conditions imposed upon a wit-

ness. But we should have as the basis of the
system the principle that all relevant evidence is
admissible ... " 56

Today, in South Africa, we have this privilege, as the
hearsay rule is currently awaiting the attention of the
Law Commission. An opportunity such as this is too valu-
able to waste by resorting to the spurious and illusory
safety of traditionalism and orthodoxy - such retrogres-
sive timidity has for too long hampered the reform of the

hearsay rule in foreign countries. It is time for a
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revaluation of out-moded notions and a bold change of
perspective. Such a change, it is submitted, has been
attempted in the draft proposal set out above. Although
this proposal is my own, it is consistent with what may
be garnered from the accumulated wisdom of many percep-
tive minds that have graced the law of evidence, and its
claim to validity rests on the basic values underlying
not only the hearsay rule, but also the adversary system
that created it. I have attempted to expose the hear-
say rule as merely being a functional instrument of the
adversary trial, and, thereby, to create a holistic sub-
stitute for it, in which ostensibly disparate concepts
fit harmoniously together. I have endeavoured to
achieve this result (a) by effecting a linguistic purge,

in which terms such as res gestae (in so far as it im-

pinges on hearsay), implied assertions, nonassertive con-
duct, verbal acts, verbal parts of acts, double hearsay
and many others are rendered redundant; (b) by conflat-
ing the exclusionary rules relating to irrelevance and
hearsay, so as to yield a composite solution to the
problem of admissibility; and (c) by reducing the hear-
say concept to four elements - trustworthiness, pro-

bativeness, justice and necessity.
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