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ABSTRACT

It has been widely accepted that investor treatments afforded by states alone do not have a
significant impact on FDI inflow. Rather, FDI inflow has been shown to be dependant on
numerous other factors. This has however been traditionally examined against the backdrop
of an ever-more globalised world, whereas more recent years have seen an uncharacteristic
slowdown in globalisation, and indeed has ushered in a post-pandemic anti-globalisation
trend. During this period, FDI in developed and developing states has faired very differently.
Specifically, FDI into developing states has proven significantly more resilient compared to
their developed counterparts, and indeed has overtaken developed states in net FDI inflow for

the first time. Can this resilience be attributed to divergent approaches in investor treatments?

This enquiry was undertaken by examining representative proxy states from the pool of
developed and developing nations. After carefully electing said proxy states from both ends
of the FDI inflow spectrum, | analysed whether, and to what extent they provided the most

considered investor treatments; MST/FET, NT, MFN, pre-establishment protection and

protection against expropriation.

Notably, although the USA generally provides for these protections and is at the top of the
FDI spectrum, Angola remained at the bottom of the spectrum whilst providing similar, and
indeed broader protection in the case of NT and MFN. Furthermore, the Netherlands is the
only state lower than Anglo during the examined period, yet it, save for pre-establishment
protection, offered similar treatment. The study in casu was unable to establish that
differences in investor treatments had any bearing on FDI inflows, and could not account for
the converse performance of developed and developing states during the anti-globalisation

period.
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I INTRODUCTION

The 19" and 20™ centuries saw a rapid increase in globalisation of the world economy.!
Amongst increasing trade, migration and cultural exchange, these decades were characterised
by a rise in cross-border investments, a boom which was welcomed as states better came to
appreciate the importance of incoming investment from foreign jurisdictions to stimulate

domestic economic growth.?

More recent years however have seen a notable slowdown in globalisation, and a post-
pandemic anti-globalisation trend has appeared.® Specifically, the 2008 financial crisis led to
an abrupt slowdown in trade reform?, and in 2020, the Covid-19 pandemic triggered a drastic
decline in the global economy.® Further factors such as heightening political tensions and
increased commitment to populism and nationalism appear to be prolonging this anti-

globalisation trend.®

Foreign direct investments (‘FDI’), as a prominent category of cross-border investing has not
escaped this trend, and indeed declined by almost 50% globally within months of the
pandemic.” FDI is undoubtedly at the mercy of external factors impacting globalisation
generally, and indeed literature has shown that stronger standards of protection on their own
do not attract FDI,® as will be discussed below. However, the inherent provisions and
protections afforded to foreign investors may act to fortify resilience in times of investment

stress and anti-globalisation to some extent. Conversely, a lack of investor protection may

! Shekhar Aiyar & Anna Ilyina ‘Charting Globalization’s Turn to Slowbalization After Global Financial Crisis
available at https://www.imf.org/en/Blogs/Articles/2023/02/08/charting-globalizations-turn-to-slowbalization-
after-global-financial-crisis, accessed on 28 July 2023.

2 Organisation for Economic Co-Operation and Development Foreign Direct Investment for Development:
Maximising Benefits, Minimising Costs (2002) at 5 available at
https://www.oecd.org/investment/investmentfordevelopment/1959815.pdf.

3 Stefanie Walter ‘The Backlash Against Globalization’ (2021) 24 Annual Review of Political Science at 422.
4 Shekhar Aiyar & Anna llyina op cit note 1.

S International Monetary Fund World Economic Outlook (2020) at 21 available at
https://www.imf.org/en/Publications/WEO/Issues/2020/04/14/weo-april-2020.

& William L. Casey, Jr. ‘The Impact of the Covid-19 Pandemic on Globalization and Foreign Direct Investment
Flows’ (2022) 6 Global Journal of Entrepreneurship 1 at 20.

7 1bid at 17.

8 Bushra Yasin, Aamrah Hussain & Muhammad Ali Chaudhary ‘Analysis of Factors Affecting Foreign Direct
Investment in Developing Countries’ (2003) 41 Pakistan Economic and Social Review 1 at 60.
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result in poor FDI inflow even in favourable conditions, although this does not fall within the

ambit of this text.?

(@) Research Problem

Upon even a preliminary view of historic FDI flows, undeniable trends in the data are clear.
Developed states have historically received more FDI than developing states; and FDI has
tended to be concentrated and trickle more into developed states. However, as will be seen
below, FDI has reduced in developed states in recent years'® whereas developing states have
not only fared better but overtaken that of developed states.'* Notably, at date hereof, the data

illustrates that the top receivers of FDI are a combination of developed and developing states.?

Owing to their sovereignty, each state is at liberty to elect how it governs FDI and what
treatments it affords foreign investors. They do so through enacting laws, regulations and
policies, both at the domestic and international level.*® Not only is there a tremendous range of
these governing regimes employed by states, but they also differ in their substantive provisions

as will be examined below.

Although it has been established that specific treatments and standards of treatment do not have
a significant impact on a state’s FDI*, it may still be that better treatments may increase
reliance during the more recent anti-globalization trend. Against this new backdrop, it is vital
to determine to what extent, if any, the substantive protections afforded to foreign investors

may act against a decrease in FDI. Doing so will not only guide states on their policy

% See Josef C. Brada, Zdenek Drabek & Ichiro Iwasaki ‘Does Investor Protection Increase Foreign Direct
Investment? A Meta-Analysis’ (2020) 35 Journal of Economic Surveys 1 at 36 in which it is stated that the
extent to which investor protection impacts FDI inflow is controversial with various studies finding either a
positive, insignificant or negative correlation.

10 The World Bank ‘Foreign direct investment, net inflows (BoP, current US$) - China, United States’ available
at https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?end=2022&locations=CN-US&start=1990,
accessed on 22 January 2024.

11 The World Bank ‘Foreign direct investment, net inflows (BoP, current US$) — Netherlands, Angola’ available
at https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?end=2022&locations=NL-AO&start=1990,
accessed on 22 January 2024.

12 Organisation for Economic Co-Operation and Development ‘Foreign Direct Investment Figures® available at
https://www.oecd.org/investment/investmentnews.htm#:~:text=Source%3A%200ECD%20International%20Dir
ect%20Investment,China%20(USD%2021%20billion), accessed on 20 September 2023.

13 Nasser Mehsin Al-Adba The Limitation of State Sovereignty in Hosting Foreign Investments

And The Role of Investor-State Arbitration to Rebalance the Investment Relationship (unpublished PhD thesis,
The University of Manchester, 2014) at 13.

14 Josef C. Brada, Zdenek Drabek & Ichiro lwasaki op cit note 9.
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considerations so as to better attract investors, but will assist legal practitioners who advise,
structure and draft FDI agreements who will ensure that they are aware of the governing
provisions and protections and contract within their ambit. It has been submitted that ‘a
fragmented world is likely to be a poorer world’, and that this statement rings true for emerging
economies most of all.™® This can, at least in part, be attributed to the fact that they are more
reliant on FDI from geopolitically distant states.® Why then do emerging states appear to be

retaining FDI more effectively than developed states?

(b) Primary and Subsidiary Research Questions

Given the disparity between FDI inflow trends of developed and developing states, is there a
significant difference in investor treatments afforded by said states impacting their FDI inflows
during the current anti-globalisation trend? Put crisply, are investors going where they are
treated best, or do other factors continue to render these protections relatively inconsequential

in the modern era?

In examining the answer to this question, several subsidiary questions must be explored.
Firstly, what is the key difference between developed and developing states, and what are their
respective FDI movements? Secondly, what investor treatments and protections do these states
provide? Thirdly, what treatments were states offering when their FDI peaked, and what was
being afforded when it crashed?

(© Control Variables and Limitations

This text seeks only to address FDI inflows specifically and is not concerned with globalisation
generally. As such, other areas of international commercial law, such as trade law which
governs the flow of products and services as opposed to investment of assets, falls outside the

scope of this text.

15 JaeBin Ahn, Ashique Habib & Davide Malacrino et al ‘Fragmenting Foreign Direct Investment Hits
Emerging Economies Hardest’ available at https://www.imf.org/en/Blogs/Articles/2023/04/05/fragmenting-
foreign-direct-investment-hits-emerging-economies-hardest, accessed on 18 September 2023.

18 1hid.
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Additionally, one may explore the holistic rational in the regime which a state has elected to
govern FDI to ascertain its general approach to foreign investors. For example, South Africa
has elected to govern foreign investments via domestic legislation, moving away from BITs. It
does so through adopting PIA, which claws back regulatory space for South Africa.
Furthermore, in exercising this control, South Africa fills this legislation with provisions aimed
at protecting investments in accordance with the Constitution.!” Although one may infer a
state’s intentions associated with the chosen regime, which may be elected to actively
incentivising local investments or encourage foreign investors!®, this falls outside the scope of

this paper which is concerned with the substantive treatment provisions only.

Lastly, there are numerous factors which, although not standards of protection as they are
ordinarily known, contribute to the level of investor confidence in a state; political stability,
policies and civil and state body unrest, taxation provisions, employment requirements such as
BBBEE and Employment Equity to name but a few strong FDI factors.® Indeed, merely the
prospects of an extreme return on investment may render the examined provisions
inconsequential. The effects of these other factors falls outside the scope of this text, and will
not be analysed. It is accordingly of the utmost importance to separate the substantive treatment

of foreign investors from the other factors which may affect a state’s FDI inflow.

(d) Methodology

To arrive at a conclusion requires an analysis into whether there is a correlation between
standards of protection and FDI inflows. This will be determined by analysing the USA, China,
the Netherlands and Angola as proxy developed and developing states at the top and bottom of
the FDI inflow spectrum respectively; and determining whether there is a correlation between
the treatments afforded by the developing and developed states against their respective FDI
inflows. However, with almost 200 states to choose from, the selection of which states to

include in the dataset is of the utmost importance.

17 Protection of Investment Act 2022 of 2015 of the Republic of South Africa section 4(a).

18 Joyce Karanja, Xolani Nyali & Wilbert Kapinga et al ‘The International Comparative Legal Guides: Foreign
Direct Investment Regimes 2023 — Fourth Edition: An Overview of Policy and Regulatory Developments in
East and Southern Africa’ available at https://bowmanslaw.com/insights/competition/the-international-
comparative-legal-guides-foreign-direct-investment-regimes-2023-fourth-edition-an-overview-of-policy-and-
regulatory-developments-in-east-and-southern-africa/ accessed on 28 July 2023.

19 Vladir Vagner Veloso Jr The Impact of Broad-Based Black Economic Empowerment on Foreign Direct
Investment Inflows into South Africa (unpublished LLM thesis, University of Pretoria, 2008) at 77 — 78.
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Firstly, one may consider the top and bottom states ranked by FDI inflows globally, or
alternatively by continent or region such as Latin America or the Caribbean,?® or further
alternatively, by type of state such as landlocked or island states. There is a myriad of variables
which must be excluded, and the selection criteria should account for as many as possible.
However, as this text focuses on investor treatment, | see no benefit in taking geography into
consideration, and this will not be a factor when in determining the proxy states. Simply, | will
ascertain the top and bottom states as ranked by FDI inflow as the independent variable,

whereafter | will analyse their respective investor protections and treatments will be analysed.

Secondly, one specific factor may create a skewed result for any one point in time. For example,
South Africain 2021 had a substantial spike in FDI, which was attributable to a 45% acquisition
of Naspers, before plummeting back down the following year.?! Outlying events such as this
must be accounted for. | submit that isolating transient factors may be achieved by examining

the FDI-inflow independent variable over an extended period of time.

Specifically, the FDI flow between 2018 and 2022 will be examined. This is a five year period
spanning part of the anti-globalisation era. It commences the year prior to developing states
topping developed states in net FDI inflow, and runs until the most recent year containing a
full dataset as, at time of writing, the 2023 FDI statistics for many states is not captured. Indeed,
| submit that this period captures the essence of the anti-globalisation period in which

developing states have outperformed developed nations.

Lastly, and as stated above, there is a myriad of other factors which impact a state’s FDI
inflows, many of which bore greater consideration during the Covid-19 pandemic. This
presents a unique opportunity to not only observe a state’s attraction of FDI generally, but it’s

resilience to loss during a global stress.

2 The OECD has commented that a state’s geography can impact its ability to attract FDI. See OECD ‘FDI
Regulatory Restrictiveness Index’ available at https://www.oecd.org/investment/fdiindex.htm, accessed on 18
February 2024.

2L Olivia Kumwenda-Mtambo ‘South Africa FDI inflows jump in 2021, securities outflows soar’ available at
https://www.reuters.com/world/africa/south-africa-fdi-inflows-jump-2021-securities-outflows-soar-2022-03-29/,
accessed on 7 January 2024.
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Although there is no universally accepted distinction or defining criteria, there are well-
established indicators which differentiate developed from developing states. The GDP per
capita of a state is one such factor which provides an indication of the average economic well-
being of its citizens.?? Another indicator is a state’s areas of production, which reveals the
nature of its economy; developed states tend to have strong service and industrial sectors

whereas developing states rely on agricultural production.?

Generally, developing states are those in Africa, Latin America, the Caribbean and parts of
Asia, while developed economies are commonly found in Northern America and Europe.?*
However, certain organisations have endeavoured to formally classify states. The UN,
specifically the Economic Analysis and Policy Division (EAPD) of the Department of
Economic and Social Affairs of the United Nations Secretariat (UN DESA) uses such
indicators so as to annually classify each state into one of three categories; developed
economies, transitioning economies and developing economies.?® It compiles its reports on the
strength of data collected from EAPD and the IMF, World Bank, OECD, Eurostat and national
sources.?® I shall rely on the UN DESA’s classification of developed and developing states for

the purpose of this research.

Organisations have also recorded and compiled data on FDI inflows. In this regard, I shall be
relying on that presented by UNCTAD and the World Bank, which contains the annual FDI
inflow of each state measured by the balance of payment (‘BoP’) in USD. I will generate this
list for the years of 2018 — 2022, and rank the states by cumulative FDI over those years. A
complete list of the states, as ranked by FDI inflow performance is attached hereto as annexure
‘A’.27

22 United Nations World Economic and Situation Prospects: Statistical Annex (2022) at 3 available at
https://www.un.org/development/desa/dpad/wp-content/uploads/sites/45/WESP2022_ANNEX.pdf.

23 Justin Kuepper ‘What is a Developing Country?’ available at https://www.thebalancemoney.com/what-is-a-
developing-country-
1978982#:~:text=Developing%20countries%20have%20economies%20with,agriculture%20as%20their%20ma
in%?20industry., accessed on 28 December 2023.

24 United Nations Conference on Trade and Development ‘Country Classification’ available at
https://unctadstat.unctad.org/en/classifications.html#:~:text=The%20developing%20economies%20broadly%2
Ocomprise,%2C%20Australia%2C%20and%20New%20Zealand, accessed on 15 October 2023.

%5 United Nations op cit note 22.

% |bid.

2" The World Bank ‘Foreign direct investment, net inflows (BoP, current US$)’ available at
https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD, accessed on 22 January 2024.
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As states above and in accordance with this methodology, | shall examine the USA and the
Netherlands as proxies for developed states; and China and Angola as those for developing
states.?® These represent the top and bottom two states by FDI inflow calculated by cumulative
BoP over the aforementioned period globally, and do not present as outliers.?

I will consider the following, and to what extent they are provided by the proxy states: the
standard of treatment provided, NT, MFN, protection against expropriation, and pre-
establishment protection.

(e) Structure

The key differences between developed and developing states having been established above,
and the proxy states having been selected in accordance with the methodology, | will now
present the extent and sector-allocation of each states FDI receipts. Additionally, although the
BoP method will be used to select the proxy states, I will also analyse each state’s gross FDI
inflow. Lastly, | will present each states respective investor protections and treatments which
they afford foreign investors.

Once these findings have been presented, | will provide a brief overview of the historical
development of the current global FDI regime in this context as well as a synopsis of the
characteristics of each states so as to give context to give further context to their economic

sectors.

| will then provide an explanation of each examined provision, their iterations and natures, and
how and to what extent the proxy states address them; and lastly discuss the corelation of FDI
inflows with the investor treatments afforded by the corresponding proxy states and compare

these results between the respective developed and developing states.

28 United Nations Conference on Trade and Development ‘Global Foreign Direct Investment Flows Over the
last 30 Years’ available at https://unctad.org/data-visualization/global-foreign-direct-investment-flows-over-
last-30-years, accessed on 25 October 2023.

29 The World Bank op cit note 27.
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I FINDINGS

(@) Macrotrends in Gross Global FDI Inflows measured by USD

The gross world FDI inflows increased from US$ 204 888 million in 1990, to a peak of US$
1906 638 million in 2007 before the 2008 economic crisis. The global FDI inflows then
declined to US$ 1 488 308 million in 2008 and further to US$ 1 173 741 million in 2009 before
starting to recover. Post-2008 however paints a far more depressed picture, and the post-
pandemic anti-globalisation phase from 2020 saw a staggering low FDI global inflow of US$
961 983 million. Notably, developed economies primarily accounted for the drop in FDI world

inflow in 2020.%°

Millions of dollars

2 500k
2 000k
1500k
1000k

500k

0
1960 1992 1994 1996 1998 2000 2002 2004 2006 2008 2010 2012 2014 2016 2018 2020 2022

Year

-e-World >
A line graph depicting the FDI flows in US Dollars of the world and economies for the period
1990 to 2022. Source: United Nations Conference on Trade and Development ‘Global Foreign
Direct Investment Flows Over the last 30 Years’ available at https://unctad.org/data-
visualization/global-foreign-direct-investment-flows-over-last-30-years, accessed on 25
October 2023.

Although there has been a general decline since the 2008 economic crisis, it is clear that
developing states have fared significantly better since as far back as the 2008 economic crisis,
and indeed were far more resilient to the 2001 FDI downturn. As illustrated in the above graph,

FDI inflows into developing economies overtook those into developed states for the first time

%0 United Nations Conference on Trade and Development op cit note 28.
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in 2019, and the gap has only widened. LDCs however still tend to attract the least amount of
FDI, and the possible causes of this increase in FDI into developing economies while LDCs

show no analogous trend will be discussed below.

(b) FDI Inflows of Proxy States measured by the BoP in USD

The USA and China obtained the highest FDI net inflow for developed and developing states

respectively. The possible reasons for this shall be explored below.

FDI net inflow in the USA increased from 214.72 billion BoP, USD to 388.08 billion BoP,
USD in this five year period. While China decreased from 235.37 billion BoP, USD to 180.17
billion BoP, USD in the same period, it remained the highest over-all receiver of FDI amongst

developing nations.?!

During the post-pandemic anti-globalisation phase of 2020 to 2022, the USA experienced a
massive low in their net FDI inflow which decreased to 138.36 billion BoP, USD in 2020, but,
by 2022, had recovered to 388.08 billion BoP, USD. On the other hand, China remained on
their upward trajectory in 2020, attracting a net FDI inflow of 253.1 billion, but suffered a
substantial decrease in 2022 with a net FDI inflow of 180.17 billion BoP, USD. *?

31 The World Bank op cit note 10.
%2 Ibid.
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A line graph depicting the net inflows of FDI in BoP, USD of the USA and China for the period
1990 to 2022. Source: The World Bank ‘Foreign direct investment, net inflows (BoP, current
US$) - China, United States’ available at
https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?end=2022&locations=CN-
US&start=1990, accessed on 22 January 2024.

The Netherlands and Angola received the least FDI amongst developed and developing states
respectively. The Netherlands in fact performed the poorest of any state in the examined period.
As with the developed states above, the reasons behind this, and whether or not it is influenced
by investor treatments shall be explored below.

Specifically, FDI net inflow in the Netherlands increased drastically from -330.34 billion BoP,
USD to -11.51 billion BoP, USD between 2018 and 2022. Angola remained relatively stable,
with a slight decrease in FDI net inflow from -6.46 billion BoP, USD to -6.6 billion BoP, USD

during the same period.*

In 2020, upon the commencement of the pandemic anti-globalisation phase, the Netherlands
saw a decrease in their net FDI inflow to -202.78 billion BoP, USD which then increased -

11.51 billion BoP, USD. Conversely, Angola experienced an increase in FDI net inflow in 2020

33 The World Bank op cit note 11.
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to -1.87 billion BoP, USD, but suffered a decrease in 2022 to a net FDI inflow of -6.6 billion
BoP, USD.3*

LABEL

NETHERLANDS

\/

A line graph depicting the net inflows of FDI in BoP, current USD of the Netherlands and
Angola for the period 1990 to 2022. Source: The World Bank ‘Foreign direct investment, net
inflows ~ (BoP, current US$) —  Netherlands, = Angola’  available  at
https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?end=2022&locations=NL-
AO&start=1990, accessed on 22 January 2024.

(© Gross FDI Inflows of Proxy States measured by USD

Notwithstanding a significate dip to USD 95 882 million in 2020, the gross FDI inflow in the
USA increased from USD 203 234 million to USD 285 057 million between 2018 and 2022.
China likewise increased, going from USD 138 306 million to USD 189 132 million during the
same period. Its growth however continued to increase in 2020 where the USA declined,
attracting FDI inflow in the amount of USD 149 342 million.*®

3 Ibid.
% United Nations Conference on Trade and Development op cit note 28.
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A line graph depicting the FDI flows in US Dollars of the USA and China for the period 1990
to 2022. Source: United Nations Conference on Trade and Development ‘Global Foreign
Direct Investment Flows Over the last 30 Years’ available at https://unctad.org/data-
visualization/global-foreign-direct-investment-flows-over-last-30-years, accessed on 25
October 2023.

The USA’s increase in FDI was largely attributed to receipts into the manufacturing sector,
which comprised more than 40% of the total FDI inflow®® and the sector saw a general increase
in received FDI for the period 2018 to 2022.%” The USA’s dip in 2020 was likewise severely
present within the manufacturing sector which lost more than USD 71 million between 2019
and 2020.% The second largest contributors to the USA’s FDI inflow were their finance and
insurance sector along with the wholesale trade sector, although the contribution of FDI into

the finance and insurance sector declined during the 2018 — 2019 period.3®

Conversely, although China’s manufacturing sector was previously the highest FDI-receiving

sector, it has seen a decline in contributions in recent years. Rather, China’s service sector

3 Global Business Alliance ‘Foreign Direct Investment in the United States 2022 available at
https://globalbusiness.org/foreign-direct-investment-in-the-united-states-
2022/#:~:text=0ver%2040%20percent%200f%20investments,industries%20by%20FDIUS%20through%20202
1, accessed on 18 February 2024; Bureau of Economic Analysis ‘Direct Investment by Country and Industry,
2022’ available at https://www.bea.gov/news/2023/direct-investment-country-and-industry-
20224#:~:text=Foreign%20direct%20investment%20in%20the%20United%20States%20was%20concentrated%
20in,wholesale%20trade%20(9.7%20percent), accessed on 18 February 2024.

37 OECD ‘Inward FDI Flows by Industry — United States of America’ available at
https://data.oecd.org/fdi/inward-fdi-flows-by-industry.htm, accessed on 18 February 2024.

38 |bid.

39 Global Business Alliance op cit note 36; Bureau of Economic Analysis op cit note 36
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(comprising IT, research and technology, and leasing and business) is experiencing a

substantial increase in FDI inflow, surpassing that of the manufacturing industry.*°

The inflow of FDI into the Netherlands decreased from USD 99 381 million to -USD 67 340
million between 2018 and 2022, with the lowest FDI inflow being in 2020 in the amount of -
USD 86 507 million. Angola remained relatively stable, decreasing from -USD 6 456 million
to -USD 6 142 million during the same period, although it experienced an increase in gross
FDI inflow in 2020 to -USD 1 866 million.*!

Millions of dollars
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Netherlands  +-Angola :
A line graph depicting the FDI flows in US Dollars of the Netherlands and Angola for the
period 1990 to 2022. Source: United Nations Conference on Trade and Development ‘Global
Foreign Direct Investment Flows Over the last 30 Years’ available at https://unctad.org/data-
visualization/global-foreign-direct-investment-flows-over-last-30-years, accessed on 25
October 2023.

The Netherlands main destination sector to FDI inflow is that of the wholesale and retail trade
sector. This sector contributes approximately 37% of the total FDI inflow for Netherlands. The
next highest sector is that of specialised business services which has a FDI inflow share of 20%
less than the wholesale and retail trade sector.*?

%0 Qinchen Zhang ‘Sectoral and Country-Origin Dynamics of FDI in China in 1997-2020" (2022) 56 The
Chinese Economy 2 at 91.

41 United Nations Conference on Trade and Development op cit note 28.

42 Lloyds Bank ‘Foreign Direct Investment (FDI) in the Netherlands’ available at
https://www.lloydsbanktrade.com/en/market-
potential/netherlands/investment#:~:text=The%20majority%200f%20foreign%2Downed,(12%25%20%2D %20
CBS)., accessed on 18 February 2024.
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The petroleum sector is consistently Angola’s highest FDI receiver®® although its growth

declined in 2021.% This is in line with the overall slight decrease in Angola’s FDI inflow.

(d) Protections Afforded by Proxy States

I will now analyse the protections and treatments afforded to foreign investors by the proxy
states, in an attempt to determine whether there is a correlation and possible causation between
their treatments and attraction of FDI.

As will be seen below, there are nuanced differences in investor treatments, and it is
accordingly of the utmost importance that the exact wording of the provisions is examined.
However, | will first provide a brief overview of the investor treatments afforded by the proxy
states in order to illustrate the more binary findings at a glance, before presenting and analysing

each provision in its nuance.

State Standard of NT MFN Expropriation Pre-Establishment
Treatment Protection
(Y/N) (Y/N) (YIN)
(MST / FET) (Y/N)
(Y/IN)

Y, per model BIT.# | Y, per model | Y, per model | Exempt from compulsory | Y.*
BIT.% BIT.4 expropriation — It s
however permitted for a
USA public purpose provided
that it is non-
discriminatory in nature,
in accordance with due

process of law and prompt,

43 Lloyds Bank ‘Foreign direct investment (FDI) in Angola’ available at
https://www.lloydsbanktrade.com/en/market-potential/angola/investment, accessed on 18 February 2024.

4 Doris Dokua Sasu ‘FDI flow into the petroleum industry in Angola 2019-2021 available at
https://www.statista.com/statistics/1179029/fdi-flow-into-the-petroleum-industry-in-angola/, accessed on 18
February 2024.

4 Article 5 of the U.S. Model Bilateral Investment Treaty (2012).

46 |bid Article 3.

47 Ibid Article 4.

49 International Trade Administration ‘Trade Guide: Bilateral Investment Treaties’ available at
https://www.trade.gov/trade-guide-bilateral-investment-treaties, accessed on 4 January 2024.
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adequate and effective

compensation is paid.*®

Y, contained in
majority of BITs but
not in Foreign
Investment Law of
the People's Republic
of China which came
into effect in 2020.5!

China®®

Y, although
this protection
is commonly

restricted.52

Y, but not in
Foreign
Investment

Law of the

People's
Republic  of
China.  The

BITs however

traditionally

Exempt from
governmental

expropriation unless it is
and

in public interest

under a special
circumstance in  which
case fair and reasonable
compensation must be

promptly provided.>*

Y, with a negative
list which provides
exceptions, per
Article 4 of their
Foreign Investment
Law of the People's
Republic of China.%®

only granted
MFN
protection
post-

establishment.
53

Y, per model BIT.%6 Y®, and in

model BIT.58

Y, per model
BIT.5®

Model BIT has protection. | N, the BITs

Expropriation is however | currently in force do

permitted for a public | not offer pre-

purpose provided that it is | establishment

Netherlands

non-discriminatory in | protection. The

nature, in accordance with | model BIT only
due process of law and | accords post-

and

prompt, adequate

48 U.S. Model Bilateral Investment Treaty op cit note 45 Article 6.

%0 It is worth mentioning that at time of the writing hereof, Angola and China had signed a BIT which was not
yet in force. A copy thereof could not be obtained to confirm which investor treatments were included. The
findings are accordingly absent the Angola-China BIT.

° Tingliang Wang ‘Western Misperceptions and China’s Approach to International Investment Law’ (2019) 17
Santa Clara Journal of International Law 1 at 21.

52 Shen Wei ‘Evolution of Non-discriminatory Standards in China’s BITs in the Context of EU-China BIT
Negotiations’ (2018) 17 Chinese Journal of International Law at 802 — 810.

%3 Saren Abgarayan ‘Most-Favoured-Nation Claure in Chinese Bilateral Investment Treaties’ (2019) 7 Gobal
Journal of Politics and Law Research 1 at 46.

5 Article 20 of the Foreign Investment Law of the People's Republic of China; Changhao Wei ‘Summary of
China’s New Foreign Investment Law’ available at https://npcobserver.com/2019/03/summary-of-chinas-new-
foreign-investment-law/, accessed on 2 January 2024; Z. Alex Zhang & Vivian Tsoi ‘China Adopts New
Foreign Investment Law’ available at https://www.whitecase.com/insight-alert/china-adopts-new-foreign-
investment-law, accessed on 2 January 2024.

%5 Ibid.

%6 Article 9 of the Netherlands Model Investment Agreement (2019).

57U.S. Department of State ‘2023 Investment Climate Statements: Netherlands’ at point 3 Legal Regime
available at https://www.state.gov/reports/2023-investment-climate-statements/the-
netherlands/#:~:text=Legal%20Regime-

, Transparency%200f%20the%20Regulatory%20System,takeovers%2C%20and%20reinvestment%20are%20no
ndiscriminatory, accessed on 30 October 2023.

%8 Netherlands Model Investment Agreement op cit note 56 Article 8.1.

%9 |bid Article 8.2.

Page 21 of 54


https://npcobserver.com/2019/03/summary-of-chinas-new-foreign-investment-law/
https://npcobserver.com/2019/03/summary-of-chinas-new-foreign-investment-law/
https://www.whitecase.com/insight-alert/china-adopts-new-foreign-investment-law
https://www.whitecase.com/insight-alert/china-adopts-new-foreign-investment-law
https://www.state.gov/reports/2023-investment-climate-statements/the-netherlands/#:~:text=Legal%20Regime-,Transparency%20of%20the%20Regulatory%20System,takeovers%2C%20and%20reinvestment%20are%20nondiscriminatory
https://www.state.gov/reports/2023-investment-climate-statements/the-netherlands/#:~:text=Legal%20Regime-,Transparency%20of%20the%20Regulatory%20System,takeovers%2C%20and%20reinvestment%20are%20nondiscriminatory
https://www.state.gov/reports/2023-investment-climate-statements/the-netherlands/#:~:text=Legal%20Regime-,Transparency%20of%20the%20Regulatory%20System,takeovers%2C%20and%20reinvestment%20are%20nondiscriminatory
https://www.state.gov/reports/2023-investment-climate-statements/the-netherlands/#:~:text=Legal%20Regime-,Transparency%20of%20the%20Regulatory%20System,takeovers%2C%20and%20reinvestment%20are%20nondiscriminatory

effective compensation is

paid.®0

establishment

protection.®!

N.63

Y, present in
all BITs.®

Y, present in
all BITs.%

Y, with compensation5®
and only in the context of
expropriations for specific

public purposes as listed in

Y, their model BIT
provisions include
pre-establishment
NT and MFN.%8

the Law of Expropriations
by Public Utility. Angola
is furthermore a member
of the World Bank’s
Multilateral

Angola®?

Investment
Guarantee Agency which
offers insurance against

expropriation.”

A tabulation of the presence or absence of various standards of investor protection provided
by the Proxy States; the USA, China, the Netherlands and Angola.

The above table provides an overview of the standards of treatment each state affords their
foreign investors. However, a more in-depth inquiry into the wording of the clauses is required
in order to analyse whether there is a significant difference in the investor treatments afforded

by each of the states which has a consequential impact on their FDI inflows.

8 Ibid Article 12.

61 Albert Marsman, Martje Verhoeven de-Vries Lentsch, Erin Cronjé et al ‘Investment Treaty Arbitration:
Netherlands’ available at https://globalarbitrationreview.com/insight/know-how/investment-treaty-
arbitration/report/netherlands, accessed on 4 January 2024.

82 It is worth mentioning that at time of the writing hereof, Angola and China had signed a BIT but same was not
in force and a copy thereof could not be obtained to confirm which investor treatments were included. The
findings are accordingly absent the Angola-China BIT.

83 See Agreement for Cooperation and Investment Facilitation between the Government of the Federal Republic
of Brazil and the Government of the Republic of Angola (2015) which contains Angola’s model BIT provisions
as provided for by Presidential Decree No. 122/14 but does not contain an MST or FET provision.

8 Filipe Vaz Pinto, Ricardo do Nascimento Ferreira & Frederico de Tavora Pedro ‘The Middle Eastern and
African Arbitration Review 2022: Angola’ available at https://globalarbitrationreview.com/review/the-middle-
eastern-and-african-arbitration-review/2022/article/angola, accessed on 2 January 2024.

% Ibid.

% Ibid.

87U.S Department of State ‘2023 Investment Climate Statements: Angola’ available at
https://www.state.gov/reports/2023-investment-climate-
statements/angola/#:~:text=Under%20the%20revised%20Law%200f,calculated%20pursuant%20to%20the%?2
Oact, accessed on 3 January 2024.

% See Brazil-Angola BIT op cit note 63 Article 11.2 — 11.3 read with Filipe Vaz Pinto, Ricardo do Nascimento
Ferreira and Frederico de Tavora Pedro op cit note 64.

Page 22 of 54


https://globalarbitrationreview.com/insight/know-how/investment-treaty-arbitration/report/netherlands
https://globalarbitrationreview.com/insight/know-how/investment-treaty-arbitration/report/netherlands
https://globalarbitrationreview.com/review/the-middle-eastern-and-african-arbitration-review/2022/article/angola
https://globalarbitrationreview.com/review/the-middle-eastern-and-african-arbitration-review/2022/article/angola
https://www.state.gov/reports/2023-investment-climate-statements/angola/#:~:text=Under%20the%20revised%20Law%20of,calculated%20pursuant%20to%20the%20act
https://www.state.gov/reports/2023-investment-climate-statements/angola/#:~:text=Under%20the%20revised%20Law%20of,calculated%20pursuant%20to%20the%20act
https://www.state.gov/reports/2023-investment-climate-statements/angola/#:~:text=Under%20the%20revised%20Law%20of,calculated%20pursuant%20to%20the%20act

(i)  USA

Not only does the model BIT of the USA provide for MST, NT, MFN and expropriation
protection, but the USA affords such treatments in their BITs at the pre-establishment stage.®

The USA’s model MST provision provides that ‘1. Each Party shall accord to covered
investments treatment in accordance with customary international law, including fair and
equitable treatment and full protection and security. 2. For greater certainty, paragraph 1
prescribes the customary international law minimum standard of treatment of aliens as the
minimum standard of treatment to be afforded to covered investments. The concepts of fair
and equitable treatment” and ‘full protection and security’ do not require treatment in addition
to or beyond that which is required by that standard, and do not create additional substantive
rights. ’7°

The USA’s model NT provision provides that ‘1. Each Party shall accord to investors of the
other Party treatment no less favorable than that it accords, in like circumstances, to its own
investors with respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments in its territory. 2. Each Party shall
accord to covered investments treatment no less favorable than that it accords, in like
circumstances, to investments in its territory of its own investors with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other

disposition of investments. "'

The USA’s model MFN provisions provides that ‘1. Each Party shall accord to investors of
the other Party treatment no less favorable than that it accords, in like circumstances, to
investors of any non-Party with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of investments in its territory.
2. Each Party shall accord to covered investments treatment no less favorable than that it

accords, in like circumstances, to investments in its territory of investors of any non-Party with

89 World Trade Organization ‘Modalities for Pre-Establishment Commitments Based On A GATS-Type,
Positive List Approach’ (2002) at 8, para 26 available at
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-
DP.aspx?language=E&CatalogueldList=103291,68566,66075,57538,47692&CurrentCatalogueldIndex=4&Fu
lITextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True.

0°U.S. Model Bilateral Investment Treaty op cit note 45 Article 5.1 —5.2.

" 1bid Article 3.1 - 3.2.
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respect to the establishment, acquisition, expansion, management, conduct, operation, and sale

or other disposition of investments. "2

The USA’s model expropriation provisions provide that ‘1. Neither Party may expropriate or
nationalize a covered investment either directly or indirectly through measures equivalent to
expropriation or nationalization (‘expropriation’), except: (a) for a public purpose; (b) in a
non-discriminatory manner; (c) on payment of prompt, adequate, and effective compensation;
and (d) in accordance with due process of law and Article 5 [Minimum Standard of

Treatment]...

(i)  China

The foreign investment regime of China is governed by the recently enacted Foreign
Investment Law of the People's Republic of China which was implemented to replace China’s
fragmented three model BIT system.”® This new law however, at least in respect of the
standards of treatment examined herein, only addresses expropriation and pre-establishment
NT.

China’s Foreign Investment Law pre-establishment NT provisions reads as follows: The State
implements the management scheme of pre-establishment national treatment plus negative list
with respect to foreign investment. As used in the previous paragraph, ‘pre-establishment
national treatment’ refers to affording foreign investors and their investments treatment,
during the investment access stage, no less favorable than that afforded to Chinese domestic
investors and their investments; and ‘negative list’ refers to the special administrative
measures on access that are implemented in certain fields for foreign investment as prescribed
by the State. The State affords national treatment to foreign investment outside the negative
list. The negative list is to be published by or published as authorized by the State Council.
Where the international treaties or agreements that the People's Republic of China concludes
or joins have more favorable provisions for the treatment of access by foreign investors, the

relevant provisions may be followed. "

2 |bid Article 4.1 — 4.2.

3 Ibid Article 6.1.

4 Changhao Wei op cit note 54.

5 Foreign Investment Law of the People's Republic of China op cit note 54 Article 4.
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China’s Foreign Investment Law expropriation provisions reads as follows: The State will not
expropriate the investment of foreign investors. Under special circumstances, the State may,
for the public interest, expropriate or requisition the investment of foreign investors in
accordance with the provisions of law. Expropriations and requisitions shall be conducted in
accordance with legally prescribed procedure and promptly give fair and reasonable

compensation. '

(iii)  The Netherlands

The Netherlands’ most updated model BIT provides for FET, NT, MFN and protection against
expropriation.”” However, these protections only extend to foreign investors as post-
establishment protection.’

The Netherland’s model FET provision provides that ‘1. Each Contracting Party shall ensure
fair and equitable treatment of the investments of investors of the other Contracting Party. In
addition, each Contracting Party shall accord to such investments full physical security and

protection. "7

The Netherland’s model NT provision provides that ‘Each Contracting Party shall accord to
an investor of the other Contracting Party and to an investment of an investor of the other
Contracting Party, treatment no less favorable than the treatment it accords, in like situations,
to its own investors and to their investments with respect to conduct, operation, management,

maintenance, use, enjoyment and sale or disposal of their investments in its territory. &

The Netherland’s model MEN provision provides that ‘Each Contracting Party shall accord
to an investor of the other Contracting Party and/or to an investment of an investor of the other
Contracting Party, treatment no less favorable than the treatment it accords in like situations,

to investors of a third country and to their investments with respect to the conduct, operation,

76 1bid Article 20.

7 Albert Marsman, Martje Verhoeven de-Vries Lentsch & Erin Cronjé op cit note 61.
78 |bid.

8 Netherlands Model Investment Agreement op cit note 56 Article 9.1.

8 Ibid Article 8.1.
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management, maintenance, use, enjoyment and sale or disposal of their investments in its

territory. 8

The Netherland’s model expropriation provisions provides that ‘Neither Contracting Party
shall nationalize or take any other measures depriving, directly or indirectly, the investors of
the other Contracting Party of their investments, unless the following conditions are complied
with: a) the measure is taken in the public interest; b) the measure is taken under due process
of law; c) the measure is taken in a non-discriminatory manner; and d) the measure is taken

against prompt, adequate and effective compensation. 2

(iv)  Angola

In 2014, Angola passed Presidential Decree No. 122/14 in which they approved the use of
model BIT provisions.® The first practical example of these new generation provisions is found
in the Agreement for Cooperation and Investment Facilitation between the Government of the
Federal Republic of Brazil and the Government of the Republic of Angola (‘CFIA”), which

contains the standards of treatment relating to NT, MFN and expropriation.

Angola’s model NT provisions in CFIA reads as follows: ‘Each Party shall, subject to
applicable law, will allow investors of the other Party to establish investments and conduct

business on terms no less favorable than those available to domestic investors. 84

Angola’s model MFN provisions in CFIA reads as follows: ‘Each Party shall permit investors
of the other Party to establish investments and conduct business on terms no less favorable

than those available to other foreign investors. &

Angola’s model expropriation provisions in CFIA reads as follows: ‘Investments made by
investors of one Party in the territory of another Party may not be expropriated or nationalized,

except: a) For purposes and for reasons of utility or public interest; b) In a non-discriminatory

81 Ibid Article 8.2.

8 |bid Article 12.1.

8 Filipe Vaz Pinto, Ricardo do Nascimento Ferreira and Frederico de Tavora Pedro op cit note 64.
8 Brazil-Angola Bit op cit note 63 Article 11.2.

% |bid Article 11.3.
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basis; ¢) upon payment of just compensation, adequate and effective, as established in

paragraphs 2 to 4 of this Article; d) In accordance with due process. %

11 DISCUSSION

(@) Historical FDI Flows and the Status Quo

It is widely recognised that international rules governing foreign investment date back to the
12" century,®” and it is generally accepted that modern international investment law has its
origins in protecting the economic interests of the investors’ home states. BITs particularly
proliferated as a mechanism for former colonist states to protect their citizens and property
abroad by further advancing what they described as the customary law rule of minimum

standard of treatment (‘MST”) of foreigners.®

It may accordingly be said that the international investment law regime is rooted in the
sustenance of powerful former colonisers.®® This has led to an inherent ideological divide
between capital exporting states and FDI-receiving host states. The former generally
comprising developed, western nations and the latter generally developing states.*® However,
as seen above, notwithstanding the myriad of new factors which now contribute to investor
confidence in a state, the FDI inflows during the tumultuous times of the Covid-19 pandemic

being explored appear to favour former colonies over EU states.

Investment treaties are concluded between states, are legally binding on those two states and
can be enforced through international law.®* Most agreements provide for similar protections.
In addition to the specific provisions itself, clauses must be interpreted holistically and in
accordance with the Vienna Convention on the Law of Treaties, 1969. As discussed above,

there has been a tremendous increase in cross-border investment in recent decades.®? Even with

8 |bid Article 9.1.

87 Sarah M. Alshahrani ‘What Should We Know About the Origins of International Investment Law?’ (2020) 48
International Journal of Legal Information 3 at 123.

8 Kate Miles ‘International Investment Law: Origins, Imperialism and Conceptualizing the Environment’
(2010) 21 Colorado Journal of International Environmental Law and Policy 1 at 3.

% Ibid at 1-2.

% |bid at 3.

% International Centre for Settlement of Investor Disputes ‘Investment Treaties’ available at
https://icsid.worldbank.org/node/20271, accessed on 25 October 2023.

92 See | INTRODUCTION ABOVE.
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the more recent downturn, 11As and BITs have increased from 72 in 1969 to 2844 in 2021.%
As a result of the sheer volume of agreements being concluded, states tend to develop a model

BIT which they use to premise all of their BITs.

Historically, inflows of FDI to Africa, a colonised continent, have been directed at the
extractive or natural resources sectors.** The below graph, as at 2002, illustrates how mining
and manufacturing accounted for the vast majority of FDI inflows. However, post-2016 has
seen a greater composition of FDI focused in the sectors of logistics communications and IT
services.*®

Transport and
communications,

Trade and

Mining,
accommodation,

34%

‘: 9 o

Finance and
SETVICES,

36% Manufacturing,

-14 l)(I

A pie chart depicting African FDI inflow by sector, End-2002. Source: M. Nowak & Luca A

Ricci ‘Foreign Direct Investment in South Africa: Why Has It Been So Low?’ available at
https://www.elibrary.imf.org/display/book/9781589064706/ch005.xml, accessed on 20
January 2024.

(b)  Analysis of Proxy States

93 United Nations Human Rights Office of the High Commissioner ‘Reforming International Investment
Agreements’ available at
https://www.ohchr.org/sites/default/files/documents/issues/development/resources/2022-08-04/Reforming-
International-Investment-Agreements.pdf, accessed on 18 February 2024.

% Albert Edgar Manyuchi ‘Foreign Direct Investment and the Transfer of Technologies to Angola's Energy
Sector’ (2016) 51 Africa Spectrum 1 at 56.

% Further Africa ‘What shifting foreign investment patterns mean for Africa’s recovery’ available at
https://furtherafrica.com/2021/06/05/what-shifting-foreign-investment-patterns-mean-for-africas-recovery/
accessed on 16 January 2024.
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The USA is a coastal country located in North America and has a population of circa 336
million people.%® Not only is the USA the top developed state with regards to FDI inflow, but
it also leads world rankings with the largest gross domestic product.®” The USA market
diversification heavily favours the service sector while industry is an intermediate contributor
and the agricultural sector features less than one percent on the country’s gross domestic

product.®

With the second largest gross domestic product,® and situated in East Asia, China is a coastal
country boasting a population in excess of 1.4 billion people.!® Although considered a
developing state, China’s agricultural sector contributes a mere 7.3% to its gross domestic
product. It also follows a similar trend to the USA in that its service sector contributes the most
to its gross domestic product, followed by industry. It is however worth noting that the
discrepancy in contributions between the service and industry sector is not as stark when
compared to the USA. This suggests that China’s economic drive is more focused on
manufacturing and export, although economists surmise that China is shifting its efforts to the
high-tech and service sectors.!

The Netherlands is a geography ically small coastal state found in Northwestern Europe with
a population of approximately 18 million people.t®? Notwithstanding its relatively small
population, the Netherlands ranks in the top 20 countries in terms of gross domestic product.1%3

% The U.S. Census Bureau provides a continuously updated but unofficial population clock in addition to its
decennial census and annual population estimates. See United States Census Bureau ‘U.S. and World Population
Clock’ available at www.census.gov/popclock, accessed on 9 January 2024.

9 Aaron O’Neill ‘The 20 Countries with the Largest Gross Domestic Product (GDP) in 2022’ available at
https://www.statista.com/statistics/268173/countries-with-the-largest-gross-domestic-product-gdp/, accessed on
5 January 2024.

% Statista Research Department ‘Value added to gross domestic product across economic sectors in the United
States from 2000 to 2021’ available at https://www.statista.com/statistics/270001/distribution-of-gross-
domestic-product-gdp-across-economic-sectors-in-the-
us/#:~:text=U.S.%20gross%20domestic%20product%20contributions%202000%2D2021%2C%20by%20secto
r&text=In%202021%2C%20the%20agriculture%20sector,the%20GDP%2C%20at%2077.6%20percent.,
accessed on 5 January 2024.

9 Aaron O’Neill op cit note 97.

100 WorldoMeter ‘China Population’ available at https://www.worldometers.info/world-population/china-
population/, accessed on 9 January 2024.

101 C. Textor ‘GDP distribution across economic sectors in China 2012-2022" available at
https://www.statista.com/statistics/270325/distribution-of-gross-domestic-product-gdp-across-economic-
sectors-in-
china/#:~:text=1n%202022%2C%20the%20agricultural%20sector,from%20the%20service%20sector%2C%20
respectively., accessed on 9 January 2024.

102 WorldoMeter ‘Netherlands Population’ available at https://www.worldometers.info/world-
population/netherlands-population/, accessed on 9 January 2024.

103 Aaron O’Neill op cit note 97.
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The Netherlands main contributor to its markets is the service sector with industry contributing
less than 19% to its gross domestic product and agricultural comprising less than 2%.'% The
market diversification is perhaps indicative of the physical size of the country and thus the

limited land space available for farming and manufacturing.

Angolais located along the western sea border of Africa and has a population of approximately
37.2 million people.1% It has the third largest gross domestic product in Sub-Saharan Africal%
but fails to feature within the top 20 world ranking.?” Rich in natural energy resources, its
market relies heavily on its oil and gas mining sector and although a developing state, Angola’s
services sector exceeds its agricultural by nearly 6-fold.1% Angola was listed as an LDC in

199419 pefore graduating to a developing state in 202110

As a point of departure, it must be noted that apart from the Netherlands, which does not offer
pre-establishment protections, all four of the proxy states provide for all of the protections

examined, albeit to nuanced and varying extents as will be discussed below.!!!

(©) Minimum Standard Treatment and Fair and Equitable Treatment

As traversed above, there is a historical ideological divide concerning the standards of
treatment which a host state should accord foreign investors and their assets. Developing states
were historically of the view that the equality principle should be favoured as they saw the
treatment of foreigners and their assets as a matter of equal treatment of citizens; essentially

called the Calvo doctrine.!2

104 Aaron O’Neil ‘Distribution of gross domestic product (GDP) across economic sectors in the Netherlands’
available at https://www.statista.com/statistics/276713/distribution-of-gross-domestic-product-gdp-across-
economic-sectors-in-the-netherlands/, accessed on 8 January 2024.

105 WorldoMeter ‘Angola Population’ available at https://www.worldometers.info/world-population/angola-
population/, accessed on 9 January 2024.

106 _loyds Bank ‘The economic context of Angola’ available at https://www.lloydshanktrade.com/en/market-
potential/angola/economical-context, accessed on 6 January 2024.

107 Aaron O’Neill op cit note 97.

108 |_loyds Bank op cit note 106.

199 United Nations: Department of Economic and Social Affairs ‘Least Developed Country Category: Angola
Profile’ available at https://www.un.org/development/desa/dpad/least-developed-country-category-angola.html,
accessed on 20 January 2024.

110 Government of Angola ‘Background of Angola Transition and Graduation from LDC Category’ available at
https://www.undp.org/pt/angola/angola-transition-and-graduation-ldc-category, accessed on 21 January 2024.
111 See Protections Afforded by Proxy States above.

112 Manuel R. Garcia-Mora ‘The Calvo Clause in Latin American Constitutions and International Law’ (1950)
33 Marquette Law Review 4 1950 at 205 — 206.
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The Calvo doctrine, which was advanced by a Latin American scholar of the same name and
embraced by Latin American states, requires that in the resolution of a dispute, an investor

cannot invoke diplomatic protection and must exhaust local remedies for redress.*®

In recent history, developing states led by Latin America, argued that the standard of protection
of foreign nationals and their investment assets, should be premised on the principles of
equality, and specifically the equal treatment for foreign nationals and their citizens.**
Conversely, investor home states (which in a historical context are largely European and the
USA)!® advocate for an international MST for the protection of their citizens abroad.'*® This
treatment is one that could potentially supersede the protections that the domestic law of the

state offers.

The crucial difference thus appears; developing economies wanted equal treatment of citizens
and foreign nationals, which was based on the law of the state. Investor home states however
felt that the domestic protection was not good enough and required an international MST, a

customary law which offers protections far greater than domestic law.

In S.D. Myers, Inc. v. Canada 7, the Tribunal described the MST as “a floor below which the
treatment of foreign investors must not fall, even if a government is not acting in a
discriminatory manner’.}*8 The Tribunal held that MST accords where it is established that an
investor has been treated in an unjust or arbitrary manner, to such an extent that it is
unacceptable from an international perspective.!'® This determination must be made with
regard to the ‘high measure of difference that international law generally extends to the rights

of domestic authorities to regulate matters within their own borders’.*?

113 Cholvi Ferrer Irene & Duggal Kabir A.N. (ed) ‘Calvo Clause’ available at
https://jusmundi.com/en/document/publication/en-calvo-clause, accessed on 25 January 2024.
114 Manuel R. Garcia-Mora op cit note 112 at 206.

115 Adriana Sanchez Mussi ‘International Minimum Standard of Treatment’ available at
https://asadip.files.wordpress.com/2008/09/mst.pdf, accessed on 25 January 2024 at 4.

116 Witness Nabalende ‘Protecting Foreign Investments using the Calvo Doctrine’ (2020) 1 Finance and
Development 2 at 174.

117 (2000) Partial Award.

118 |bid at 259.

119 |bid at 263.

120 1pid.
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MST was the major standard of protection featured in the multilateral frameworks on
investments such the Havana Charter for an International Trade Organisation in 1948, OECD
Draft Convention on the Protection of Foreign Property in 1967, Convention on the Settlement
of Investment Disputes between States and Nationals of Other States (ICSID Convention), and

OECD Multilateral Agreement on Investment.

The USA contains MST in its model BIT, to the extent that it is reflected in customary
international law. China has however not carried MST into its governing legislation at

all.

The Netherlands provides for FET in its model BIT and Angola only includes FET in each
of its BITS. In the context of MST and FET, it does indeed appear that there is a direct

correlation between the standard of treatment and FDI inflow.

(d) National Treatment

The principle of National Treatment (‘NT’) is broadly premised on affording foreigners the
same treatment as nationals.'?* However, more accurately, it does not require ‘the same’
treatment, merely treatment which is ‘no less favourable’. Although it is conventional to
include NT, which can be found in approximately 85% of investment protection treaties,?? it
has not yet been elevated to the level of a customary law obligations, and accordingly must be
expressly provided for within treaties, failing which states remain free to discriminate against

foreigners.?3

NT has a comparatively short history in international law, and the treatment of foreign investors
in this respect may be broadly categorised into four evolutionary stages. It is self-evident that

the first stage is that prior to any rights being afforded to foreign investors. The second stage

121 World Trade Organisation ‘Glossary definition’ available at
https://www.wto.org/english/thewto_e/glossary_e/national_treatment_e.htm#:~:text=The%20principle%200f%
20giving%20others,once%20they%20have%20passed%20customs, accessed on 30 October 2023.

122 Cis4r Ivan ‘National Treatment’ available at https://jusmundi.com/en/document/publication/en-national-
treatment#:~:text=National%20treatment%20clauses%20appear%20in%20around%2085%25%200f%20invest
ment%20protection%20treaties.&text=Unlike%200ther%20non%2Ddiscrimination%?20obligations,part%20of
%20customary%20international%20law, accessed on 15 December 2023.

123 1pid.
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is that where, as in the Roman context, certain foreigners were permitted to trade with the host
state under general international law principles (ius gentium).*?* The third and fourth stages, as
discussed below, pertain to the NT-era wherein NT provisions were included in 11As thereby
affording foreign investors the same rights as a host state’s nationals subject to the terms and
conditions of the clause; and the stage where not even equal treatment of that of certain host

state’s nationals is deemed adequate for foreign investors respectively.

It was only in the 19" century that it became less controversial to provide foreign nationals the
same rights as nationals, through the work of the Calvo doctrine.? As stated above, NT is not
the general rule and states are at liberty to exclude this protection if they so wish. Additionally,
and linking to the discussion on MST above, there is a view proposed mostly by capital
exporting countries that NT is an insufficient protection for foreign investors; the minimum
standard of protection should not be measured against the treatment of a domestic population

but against a standard which all civilised nations should abide by.'?®

This dispute was however rendered somewhat moot with the rise of international investment
agreements as NT became an essential standard of protection.'?” However, the exact way in
which NT is provided for in the treaties differs greatly. If one examines the texts carefully,
some clauses appear simple and similar, there are nuanced differences, and the number of
qualifications and restrictions may differ greatly. For example, the NT provision in NAFTA is
almost identical to that in the US model BIT, and indeed all treaties concluded by the US bear
this similar structure. Alternatively, iterations of NT can be found with Mauritius, Zimbabwe,

Russia and Thailand, which provided for NT meshed together with MFN in the same clause.

NT provisions in NAFTA added the qualification that the comparison between foreign
investors and nationals had to be in similar circumstances.'?® Generally speaking, the longer
the provision, the more restrictive the clause as the additional content could only serve to
narrow the scope of NT which would otherwise, by default, be a broad clause. For example,

124 Britannica ‘jus gentium’ available at https://www.britannica.com/topic/jus-gentium-Roman-law, accessed on
25 February 2024.

125 Manuel R. Garcia-Mora op cit note 112 at 206.

126 | bid; Adriana Sanchez Mussi op cit note 115; Witness Nabalende op cit note 116.

127 UNCTAD *‘National Treatment’ (1999) 4 Series on Issues in International Investment Agreements at 1.

128 Article 1102(1) of the North American Free Trade Agreement (1994).
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Common Market for Eastern and Southern Africa (‘COMESA”) treaty uses the wording ‘for

greater certainty’ so as to introduce further restrictions.'?°

130

The USA’s constitution provides robust protections for foreign investors,*” who are generally

afforded the same standard of legal protections as domestic investments and investors.'3!
Indeed it provides for no less favourable treatment, in like circumstances, in respect of
establishment, acquisition, expansion, management, conduct, operation and sale or any other

disposition.

China’s application of NT is unique in that, through BITs, it applies different NT protections
to investors from developed and developing states. It does so with the goal of attracting FDI
from developed states — and it attempts to achieve this by restrictively granting NT to
developing states whilst more liberally granting NT protection to investors from developed

states.132

The Netherlands provides a similar NT provision to that of the US, save that it does not apply
to establishment, acquisition, expansion or conduct, but does apply to use and enjoyment.
Angola also provides for NT broadly, and without limitation save for the established ‘like

circumstances’ qualification.

(e) Most Favoured Nation

The principal of MFN is premised on the idea that all foreigners should be treated equally.*3*
It is a founding cornerstone of international trade law, which was thereafter imported into the
realm of investment law.'* As with NT however, this treatment is not a customary law
obligation, and states are not under any obligation to provide this treatment to their foreign

investors.1%®

129 Article 17(2) of the Revised Investment Agreement for the Comesa Common Investment Area (CCIA)
(2020).

130 Fred L. Morrison ‘The Protection of Foreign Investment in the United States of America’ (2010) 58 The
American Journal of Comparative Law at 1.

131 1bid.

132 Shen Wei op cit note 52 at 810.

133 OECD ‘Most-Favoured-Nation Treatment in International Investment Law’ (2004) 2 OECD Working Papers
on International Investment at 2.

134 1bid at 3.

135 1bid at 2.
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By requiring that one state may not be favoured over another, MFN clauses effectively import
provisions by incorporation from other, more favourable treaties concluded by the host state. '3
It is submitted that this is finically desirable as well as it mitigates negotiation and
implementation costs where the host state is not required to renegotiate with their other investor
states each time a new treaty is signed. The ejusdem generis principle does however provide
that the MFN standard of protection can only be invoked in situations where the dispute relates
to the same category or subject as that of the relevant MFN clause.®’

138 and an in-

As with NT provisions, the precise nature and protection of MFN clauses varies,
depth analysis of the wording is required to ascertain its impact on foreign investors. For
example, the Argentina-Spain treaty of 1991 is formulated very broadly in that it references
‘all matters’ that are subject thereto.’®® In contrast, some BITs restrict and limit both the
substantive and procedural application of MFN by, for example, excluding the ISDS and
taxation or subsidy matters.**® MFN clauses may additionally ringfence the importation of a
provision to benefit a single investor, thereby excluding specific states.!** As is evident in the
analysis of the proxy states, it has become common to include a ‘like circumstances’ qualifier,
although some states, like South Africa, simply take the route of excluding MFN in its

entirety.4?

The USA provides for MFN in a similar manner to the way in which it provides for NT. Simply,
it provides that treatment may be no less favourable, and subject to the like-circumstances
qualification; and in the context of establishment, acquisition, expansion, management,

conduct, operation, and sale or other disposition.

China, although traditionally including MFN in its BITs, has not granted this standard in its

more recently promulgated domestic law.

13 Micheal Ewing-Chow ‘Thesis, Antithesis and Synthesis: Investor Protection in BITs, WTO and FTAs’
(2007) 30 UNSW Law Journal 2 at 550.

137 OECD op cit note 133 at 9.

138 1bid at 3.

139 Article 1V(2) of the Agreement for the Promotion and Reciprocal Protection of Investments between the
Republic of Argentina and the Kingdom of Spain (1991).

140 OECD op cit note 133 at 5.

141 1bid.

142 See Protection of Investment Act op cit note 17.
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The Netherlands and Angola both however continue to include MFN. Like the USA, the
Netherland’s MFN provision mirrors that of its NT provision. Moreover, as with its MFN
provisions, the Netherlands NT clause is similar to that of the USA, but it does not apply to
establishment, acquisition, expansion or conduct, but does apply to use and enjoyment.
Angola’s model MFN provisions apply without restriction save for the like-circumstances

qualifier.

() Pre-Establishment Protection

Although foreign investors nowadays may be considered to have more rights than domestic
investors, they were previously only protected after their investment was made into the host
state.}*® There is however increasing attention to the ‘pre-establishment” model in which rights

are granted before the investment has been established.#*

A pre-establishment provision within a BIT prevents a host state from denying a foreign
investor access to an investment sector on specified grounds.**® Although the protection may
be explicitly stated within the BIT, it is usually rather implicitly identified by reference to the
‘establishment’ or ‘acquisition’ of a foreign investment; one will not necessarily find a
dedicated ‘pre-establishment’ clause addressing its protection but rather is required to infer
from the wording of the subject treatment.4®

The USA’s model BIT provides for pre-establishment protection in respect of NT and MFN.
This protection has the effect of affording foreign investors within the investment access stage
treatment that is no less favourable than that afforded to the USA’s national investors and

foreign investors from other states.

143 Vrinda Vinayak ‘The Pre-Establishment National Treatment Obligation: How Common Is It?’ available at
https://efilablog.org/2019/01/14/the-pre-establishment-national-treatment-obligation-how-common-is-it/,
accessed on 25 February 2024.

144 1bid.

145 | orenzo Cotula Investment treaties and sustainable development: investment liberalisation (IIED Briefing,
May 2014) at 1.

146 Tania Voon & Dean Merriman ‘Incoming: How International Investment Law Constrains Foreign
Investment Screening’ (2023) 24 Journal of World Investment & Trade at 91 — 92.
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Unlike the USA, China only offers pre-establishment NT protection, which standard is subject
to a negative list of investment sector exclusions. These are administrative measures that

restrict the access protection offered to foreign investors.

The Netherlands has not yet adopted pre-establishment protections with their model BIT
provisions relating to FET, NT and MFN only offering protection once the foreign investment
has been made. This evidently differs from the pre-establishment protection offered by the
USA, its higher FDI inflow developed state counterpart.

Notwithstanding that Angola is on the opposite end of the scale to the USA, both in FDI inflow
and developing status, it provides for similar pre-establishment protection in respect of both
NT and MFN.

(9) Protection Against Expropriation

It is evident from the above findings that all of the proxy states recognise the importance of
protecting foreign investors from expropriation of their assets. Notwithstanding this
recognition, the states allow for expropriation in limited circumstances, that being where it is
for a public purpose, alternatively, in the public interest and provided that the due process of
law, alternatively, legally prescribed procedure is followed. In addition, all of the proxy states
require that the foreign investor be compensated for their lost asset and that such compensation

be inter alia fair, prompt and adequate.

While the proxy state’s expropriation provisions overlap to a large extent both in express
wording and intention, they do present some differences. The USA, Netherlands and Angola
include a provision that the expropriation must be non-discriminatory. The USA takes their

provision further by stipulating that any expropriation of foreign assets must accord with MST.
Although China does not include a non-discrimination protection, the formulation of protection

against expropriation is more exacting in that it reads ‘will not’ as opposed to ‘shall not’ or

‘may not’ which is contained in the expropriation clauses of the USA, Netherlands and Angola.

Page 37 of 54



(h) Effect of Examined Investor Treatments on FDI

As stated above, FDI inflows into developing economies has overtaken that of developed states,
and gap is only widening. However, there is simply insufficient evidence in casu to establish
that investor treatment has any significant effect on this, and remains a non-factor as it was
prior to the modern anti-globalisation phase. Rather, other factors such as degree of integration

into the global economy likely have a far greater influence.

Notwithstanding the increase of FDI into developing economies, LDCs still tend to attract the
least amount of FDI. This however cannot be attributed to a lack of investor protection on the
finding herein as Angola, notwithstanding the fact that it is a low-FDI receiving state which
was classified as an LDC up until 2021, offers no less invertor treatments than its developed

proxy-state counterparts.

There are numerous reasons which may contribute to an explanation for this. For one, there is
a wide gap between simply ‘articulating principles of non-discrimination and applying
them’.}4” As is the nature with contractual provisions, they only come into play when there is

a dispute between the parties.

Although states with weaker economies such as developing, emerging and transitioning
economies ‘have come increasingly to see FDI as a source of economic development and
modernisation, income growth and employment. Countries have liberalised their FDI1°148, This

may not however be reflected in the guard-up actions and protectionist drafting.

The standards of protection afforded to China’s foreign investors are in quite a few instances
restricted. This includes the protections of NT,# MFN=° as well as exemptions from

expropriations®: and pre-establishment protection.:s

147 peter M. Gerhart & Michael S. Brown ‘Understanding National Treatment: The Participatory Vision of the
WTO’ (2003) 14 Indiana International & Comparative Law Review 3 at 1.

148 Organisation for Economic Co-Operation and Development op cit note 2 at 4.

149 Shen Wei op cit note 52.

150 Saren Abgarayan op cit note 53.

151 Foreign Investment Law of the People's Republic of China op cit note 54; Changhao Wei op cit note 54; Z.
Alex Zhang & Vivian Tsoi op cit note 54.

152 |bid.
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Despite examining states on extreme ends of the FDI-inflow spectrum, they appear to provide
for substantively similar investor treatments. As such, there is no correlation between the
standards of protection and FDI inflows. Consequently, FDI inflow must remain dependent on

other factors.

As is evident from the findings, there simply does not appear to be a correlation between
investment protections afforded to foreign investors be host states, and FDI inflow of said state.
This is in line with a 2020 study which found that there is no significant correlation between
l1As and FDI inflow.%3

Moreover, China is very restrictive with its protections, yet benefits from high FDI.
Furthermore, the two largest receivers of FDI also present as the two largest economies. As

such, it may simply be that general economic activity is the greatest correlator of FDI inflow.

IV RESEARCH LIMITATIONS

Before one may establish whether investor protections have an impact on FDI inflows, one
must first determine whether there is even a correlation present between the two. In this report,
an attempt was made to examine this by way of analysing four proxy states, with an

extrapolation to the remaining states.

However, a further examination may be done by way of a statistical analyses on a far greater
number, if not all recorded states, which the ambit and length of this report does not allow for.
To do a comprehensive statistical analysis to determine whether there is a correlation would
require an in-depth review of the FDI statistics of far more states, so as to increase the pool.

Additionally, an apparent limitation of this research is that all four proxy states afford investors
similar treatment. As such, one may analyse states which afford far more contrasting

treatments, and determine whether this has had a detrimental effect on its FDI inflow.

153 Josef C. Brada, Zdenek Drabek & Ichiro lwasaki op cit note 9 at 58.
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Furthermore, as opposed to attempting to reach a conclusion by analysing proxy states, one
may alternatively examine a single state to determine whether there was a change in FDI before

and after said state changed its treatments.

For example, instead of globally assessing the period between 2018 and 2022, one may
examine South Africa’s FDI inflows in the five-year period preceding PIA, and in the five-year
period after the enactment of PIA. The effect of China’s recently promulgated domestic
legislation may similarly be assessed; or indeed USA FDI inflow during its transition away
from NAFTA and in favour of the USA-Mexico-Canada FTA, and modification of FET

standards in more recent I1As.

V CONCLUSION

It has been well-established that investor treatments alone have historically had little impact on
the FDI inflow of a state. This does not appear to have changes as, despite offering similar

investor treatments, the Netherlands and Angola have faired far worse than the USA and China.

States with developed economies tend to have ‘more open economies, with a higher proportion
of their GDP derived from international trade. Developing countries, on the other hand, may

have trade barriers and rely more on domestic consumption and investment’.

The study in casu however does not show that differences in investor treatments has had any

bearing on FDI inflows.

Notably, although the USA generally provides for these protections and is at the top of the FDI
spectrum, Angola, which provides similar, and indeed broader protection in the case of NT and
MFN, remains at the bottom of the spectrum. Furthermore, the USA and the Netherlands, being
both Northern hemisphere, developed nations with similar NT and MFN provisions (save for

pre-establishment applicability), are on polar opposite ends of the FDI inflow spectrum.
In view of the above, there is insufficient evidence to show that investor treatment alone has

become anymore relevant to FDI in the changing global economy that it has been in the pre-
2018 era.
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Country Name

United States
China

Germany
Singapore

Hong Kong SAR, China
France

Brazil

India

Canada

Arab World
Hungary

Japan

Spain

Australia

British Virgin Islands
IDA only

United Kingdom
Mexico

Ireland

Sweden

Poland

Africa Eastern and Southern
Israel

Indonesia

Italy
United Arab Emirates
Viet Nam

Korea, Rep.

Chile

South Africa
Colombia

Cayman Islands
Malaysia

Turkiye

Czechia

Russian Federation
Denmark
Philippines
Argentina

IDA blend
Romania

Saudi Arabia
Egypt, Arab Rep.
Thailand

Portugal

Finland

214715000000
235365050036
166915563991
81160897313
97036255479
77493098693
78162724370
42117450737
42603762049
34280584721
-64364899191
25289367858
58626179995
60685908478
34389709123
34817127482
-25055440307
37856647940
67361732390
-1368759169
19204000000
13588979646
21514500000
18909826044
44249715319
10385286000
15500000000
12182600000
7942631935
5569462350
11298692774
173644549
8304480742
12450000000
8324668391
8784850000
8764023726
9948598824
11716769819
10977701640
7343560129
4247107441
8141300000
13747219811
7846086578
-10571698825

315984000000
187169822365
73974461221
105293129463
58299361095
53499337504
69174411753
50610647354
48942300762
38737863094
98480187616
39960544340
25880652698
38959497520
39103361611
34804617280
19790761929
29906397517
-46633226471
16517284259
17619000000
14868657823
17362500000
24993551748
31185214397
17874659401
16120000000
9634300000
13579090979
5116098443
13989154028
1080420249
9154921685
9549000000
10752120871
31974770000
-3801733789
8671365874
6649187838
8433846759
7365441774
4562573671
9010100000
5518708214
10320042522
15611668562

138363000000
253095616059
160800654975
78447583787
117452284751
19368829836
37786286307
64362364994
30384551083
37153652367
167595011685
62584719398
36630335496
15307363570
39619635210
29893557176
132476034789
31518884488
34782774941
18904841096
19151000000
12856690683
23109200000
19175077748
-22090942205
19884468665
15800000000
8764900000
11447397289
3153552569
7458624984
6171022541
4058769679
7700000000
8515481808
9478810000
-263702467
6822133291
4884127676
6214759033
3602418172
5399157040
5851800000
-4947474467
3991854438
-2487590239
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493085000000
344074977062
95903989770
138544182411
137191251277
95864839856
46439071565
44727277563
64727018504
54474448041
29840453699
34669239976
43909506911
24834777277
39361498410
40567448974
5922252759
33477494833
81018660490
52477900210
37113000000
52797207530
21486300000
21213080330
18911500067
20667120490
15660000000
22060400000
15933021425
40658789145
9561335277
25893089207
20245157327
13325000000
12890950336
40449990000
18030756547
11983363327
6902840208
10927421752
11738217410
19285643585
5122300000
14640873082
7850966593
23869274273

388078000000
180166881345
47374917273
140844052224
120951629239
105424958014
91502103578
49940258404
53705241568
53775972452
-13984794998
47522407141
42294129936
67118916307
38118551089
39718142913
44126903482
38931993836
14952575509
50046398276
35305000000
18078355990
27868400000
21428338422
31228075332
22736555480
17900000000
17996000000
20864902958
9194808416
16868746438
24590019850
14725970432
13094000000
10529730879
-40043500000
27041426455
9199942906
15408346794
6962835274
11882525849
7886341958
11399900000
10196091866
9099403315
9139669355

1550225000000
1199872346867
544969587230
544289845199
530930781841
351651063903
323064597574
251757999052
240362873967
218422520675
217565958810
210026278712
207340805035
206906463152
190592755443
179800893825
177260512653
171691418614
151482516859
136577664672
128392000000
112189891672
111340900000
105719874291
103483562910
91548090035
80980000000
70638200000
69767044585
63692710924
59176553502
57908196395
56489299864
56118000000
51012952285
50644920000
49770770473
46625404222
45561272334
43516564459
41932163334
41380823694
39525400000
39155418507
39108353446
35561323126




Peru

Norway
Greece
Malta

New Zealand
Oman

Serbia

Kazakhstan

Caribbean small states

Ukraine
Cambodia
Estonia

Uruguay
Ethiopia
Mozambique
Dominican Republic
Costa Rica
Croatia

Bulgaria
Lithuania

Ghana

Panama
Morocco
Guyana
Mongolia

Macao SAR, China
Pakistan
Uzbekistan
Bangladesh
Senegal
Myanmar
Slovenia

Nigeria

Slovak Republic
Iran, Islamic Rep.
Guatemala
Congo, Dem. Rep.
Latvia

Gabon

Lebanon
Turkmenistan
Belarus

Georgia

Bahrain

Albania

Uganda

Cote d'lvoire

Tanzania

5872657139
-5664319362
4025447789
4486075228
2516488850
6455136541
4071895068
353291555
2833323624
4975000000
3212633447
1232358348
1726550037
3360419369
1678061192
2744500000
3014543618
1314767768
1809860000
1299841764
2989035000
5011326421
3544387229
1180405596
1951528196
1729819689
1737000000
624686536
2421626238
847841575
1768195523
1538137615
775247400
2250850832
2373000000
922397870
1407563588
424290065
1379070816
2658003845
1606640192
1426500000
1304946394
111170213
1204383364
1055353353
620330654
971576866

4760357407
16329824318
4999635990
4363198052
2915754514
4237711313
4268709250
3730856271
4017315608
5796000000
3663032999
3052870944
1469761179
2548743427
3379329136
2829200000
2719031329
3940753802
2221250000
3434299310
3879831470
4219287512
1720825003
1695179887
2443343095
6509553755
2234000000
2316482962
1908045387
1065461344
1735589413
2151537534
2305099812
2279811254
1508000000
1170758860
1350994226
1114592059
1553136875
1906392482
1853632129
1273300000
1382476633
1548138298
1201022154
1273609177
848881139
1217235252
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791099206
-4102660408
3303648833
4559447772
4135119591
2888946684
3485786683
7205989084
3755450878
304000000
3624644990
3616480318
525593986
2395799881
3187942207
2460600000
2103003649
1249365581
3594550000
4505744062
1875782953
-2476517788
1418713119
1294482521
1719115942
-6888472945
2057000000
1728247828
1525312160
1845665273
1907154041
506269487
2385277666
-1141703441
1342000000
1004371660
1498084808
938191969
1716511506
1623326612
1436241797
1393200000
551844401
1021382979
1069744880
873769790
712915894
684887679

7419858360
14179043238
6132475888
4761059354
4539913925
4019505852
4600176721
4548971295
2932613480
7954000000
3483461606
7361224248
3648821211
4259445795
5295396105
3349700000
3592802258
4660184374
2499330000
2971618905
2612789793
1760842027
2264148625
2237312735
2173385310
4852440489
2147000000
2274808219
1723856464
2588126617
2066606470
2219247756
3313210000
970903541
1425000000
3597772700
1677673790
3721078150
1529221084
597150390
1287334690
1230721862
1267373916
1779175532
1218586452
1100458611
1392435143
1032913863

10848486728
4777329084
6846333191
4829250953
7828092281
3715648028
4593001355
4907465709
5945308234

366000000
3578831296
1530123235
9403623363
3669991332
2539017296
3961600000
3560958051
3669271655
3216630000

685714457
1472600000
2640423253
2177845609
4408443480
2504294750
4000000000
1339000000
2498441262
1555404915
2586179934
1238500000
2180392923
-186792429
4052338522
1500000000
1338345150
1845773309
1216506137
1104592039

457878416

936039710
1613025743
2033803142
1951329787
1441381891
1526189107
1583694622
1111461438

29692458840
25519216869
25307541690
22999031360
21935369160
21316948418
21019569076
20746573914
19484011824
19395000000
17562604338
16793057092
16774349776
16234399804
16079745936
15345600000
14990338906
14834343180
13341620000
12897218498
12830039216
11155361424
11125919586
10815824219
10791667292
10203340988
9514000000
9442666806
9134245165
8933274743
8716045447
8595585316
8592042449
8412200708
8148000000
8033646240
7780089721
7414658380
7282532320
7242751745
7119888518
6936747605
6540444485
6411196809
6135118742
5829380037
5158257454
5018075098



Ecuador

Algeria

Lao PDR
Nicaragua
Honduras
Cameroon

Sri Lanka

Jordan

Sudan

Tunisia

Cyprus

Maldives

New Caledonia
Bahamas, The
Mauritania
Montenegro

Chad

North Macedonia
Bosnia and Herzegovina
Mali

Niger

Somalia

Kenya

Jamaica

El Salvador
Kosovo
Madagascar
Equatorial Guinea
Pacific island small states
Congo, Rep.
Moldova

Armenia
Zimbabwe
Mauritius

Fiji

Namibia

Guinea

Paraguay

Rwanda

Brunei Darussalam
Sierra Leone

Benin

Barbados

Papua New Guinea
West Bank and Gaza
Seychelles

Zambia

Djibouti

1389198763
1466116068
1358019506
837600000
1442587576
765092013
1614044009
954929577
1135787164
988942901
-1110259659
575658028
345295372
491404689
772890477
485653128
460890508
648732425
601783317
467295391
466042273
408000000
767761507
774620603
412743968
318542992
612036371
396077780
627573289
4315250918
293790000
266855049
717865322
460511368
468861003
234372725
352760000
217668334
366192316
516202621
250446054
194073683
241596500
306641515
210694556
305172394
408438492
170000000

979020496
1381200050
755524124
503000000
955095298
1024779238
743466231
729718310
825354992
810173458
52834747336
961037566
723480357
482229306
-883561116
417589860
566638948
549500830
447875545
859091549
717147639
447000000
469940267
665415555
696287033
285081551
474311425
452287112
450871049
-1427679257
507170000
100287214
249500000
444077761
322282826
-176478262
44400000
402405577
263172335
373256767
342400000
218207872
215370129
335572154
131879984
257086352
547967910
174999015

1094715901
1143918160
967706086
746500000
236016866
675186994
433869416
760281690
716939711
592172050
-26023544827
440711709
571728129
434599800
927916266
530903011
557692503
7693780
433013742
536851813
360653575
534000000
426305189
265100554
386532638
394625250
358467141
410016918
329650150
-1983178867
157790000
58582750
150360000
224668083
239380738
-150172761
176350000
95203659
152614121
565542275
172699178
174019952
262100000
112992634
79744992
80053481
245205491
158230011
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647301151
869151162
1071913716
1220100000
800315953
963531503
592289970
621830986
522869617
533089200
-33356590448
642830714
793713551
383064779
1070252545
693740796
705100759
696255528
638360931
639944165
594829132
601000000
463348936
320480000
827195489
500927943
357536665
459848321
522622522
531981391
391310000
366445215
250000000
253189253
409894560
690706672
197610000
207095460
211896129
204749380
212289193
345985236
238735064
-10712492
353477055
111455092
-271436093
166750131

829041804
75197018
528224850
1293800000
1081725501
888544608
898295214
1137042254
573504495
713365124
11132326696
721895590
696307346
1254831913
1147555313
872574937
614018506
870411847
645101054
252912731
580737027
636000000
393583092
318736000
-388707
811468365
396244477
458509903
209556442
532256251
592040000
998055425
341500000
252104280
103581592
932012209
658300000
473691502
398599355
-292416275
250000000
266603189
200000000
326714861
232941162
212054363
10809409
190854274

4939278115
4935582457
4681388282
4601000000
4515741195
4317134356
4281964840
4203802817
3774455979
3637742733
3476679097
3342133607
3130524754
3046130487
3035053486
3000461732
2904341225
2772594410
2766134589
2756095650
2719409646
2626000000
2520938991
2344352712
2322370421
2310646101
2198596081
2176740035
2140273452
1968630437
1942100000
1790225654
1709225322
1634550744
1544000719
1530440583
1429420000
1396064532
1392474255
1367334768
1227834425
1198889932
1157801693
1071208672
1008737749

965821681

940985209

860833431



Antigua and Barbuda
Grenada
Gambia, The
Tajikistan
Curacao

Kyrgyz Republic
Nepal

Aruba
Bermuda
Belize
Timor-Leste
Cabo Verde

Liberia
St. Vincent and the
Grenadines

Kuwait

Malawi

Burkina Faso

Eswatini

St. Lucia

Botswana

Haiti

Sao Tome and Principe
South Sudan

Palau

Dominica

Afghanistan

Turks and Caicos Islands
Guinea-Bissau

St. Kitts and Nevis
Vanuatu

Solomon Islands

Sint Maarten (Dutch part)
Lesotho

Central African Republic

Suriname

Korea, Dem. People's Rep.

Burundi

Samoa

Bhutan

Tonga
Comoros
Marshall Islands
Kiribati

Tuvalu

Andorra
American Samoa
Channel Islands

Cuba

204608527
184005689
81805007
220862232
126924997
144222600
68261794
135921173
95416372
122041647
47925665
103550533
129129755

40008168
-21377569
77012306
268414908
31130827
45522201
285955062
105000000
23698321
60140000
50605000
78283172
119435106
42227000
20563818
40051767
37583468
24992542
-47915083
40874072
18003535
130960766
1953529
983747
16713451
2649454
19911276
5672348
9752051
-1144365
298862

128250995
198978977
71083306
212809731
203230454
403865100
185563266
-75226541
4389827
93910242
74580323
122921295
86681700

68838376
515617569
55227832
162970140
127970922
75509998
93607130
75000000
24191800
-2210000
54219000
63039789
23404554
26961667
71658680
62459226
37113030
32787093
73868338
35732593
25601157
84160364
29895010
1044957
-2178816
13011377
1742414
4300804
5164920
-558281
298862

77209535
148811370
189576191
106534793
155743256
-401518600
126626337
161066979
476518084
76202814
72378586
67659060
86960000

65244280
-558055523
45238934
-98777856
38787633
47558517
31792610
25000000
47112185
17500000
42429000
21535038
12970148
30418889
20989722
5597402
24438741
8980047
22167460
28001667
1737360
1039900
6338706
8722119
4426082
-2786961
4226388
3875846
3045061
2624093
100000
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244580656
144226099
251822629
84038181
145700401
226205400
196326024
133545121
49675692
125495493
68841375
91527344
45680000

160335378
-272335307
46413011
-79957355
112865288
85650507
-319055858
51299000
59000133
67500000
32549000
33778931
20600976
28690278
18529723
26441254
41322241
27919072
27950792
-12372192
5409980
-132705617
18116858
9933540
8948925
6783112
258488
4024772
499428
1031376
199431

195850567
159967673
236000000
174305128
140679717
290850200

65455865
248150283
-32893333
133556468
262459429
122385812

73106667

86366263
752255306
188564034
121295500

13350248

66611699
216459291

39303200
126603837
121500000

58050000

28215162

35000000
21940885
15536015
-4068229
40718833
13461948
-7818689
24047722
-9305315
10000000
12883688
4800455
9670493
2867487
3859327
2573908
1032396

850500280
835989807
830287132
798550066
772278824
663624700
642233286
603457016
593106640
551206663
526185378
508044043
421558122

420792464
416104477
412456117
373945337
324104918
320852922
308758236
295602200
280606276
264430000
237852000
224852092
176410783
163297833
153682828
150085664
136389252
135397586
89533456
84417450
74799755
74150097
66304102
33568052
32710097
29327477
29006054
21733097
21035369
2985220
897155

0

0
0
0



Faroe Islands
Micronesia, Fed. Sts.
Gibraltar

Greenland

Guam

Isle of Man

Not classified

Libya

St. Martin (French part)
Monaco

Northern Mariana Islands
Nauru

Puerto Rico

San Marino

Syrian Arab Republic
Virgin Islands (U.S.)
French Polynesia
Eritrea

Togo

Bolivia

Yemen, Rep.
Venezuela, RB
Iceland

Trinidad and Tobago
Azerbaijan

Qatar

Iraq

Angola

Austria

Belgium

Liechtenstein
Luxembourg
Switzerland

Netherlands

5937841
61015000
-180972715
302368781
-282098333
886000000
-622718386
-700185701
1402998000
-2186263736
-4885100000
-6456076413
-28605757320
-41601387267
-87212093508

-83336482548

160387834479

330338474188

0 0
12731153 -15547613
-60671910 -30349590
345697547 -59206820
-216636843 -1129487271
-370982778
-1278000000 -456000000
-556463721 -878458465
183972765 1055969148
1503918000 507151800
-2812637363 -2434065934
-3075600000 -2859100000
-4098478748 -1866468113
-12394032433  -11666737766
-21379939833  -24346546464
163717596801 9838881744
8774913614 242167615576
-18220277023 202784872121
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-25624448
-31228190
-136221499
583576425

-996000000
108528896
-934781798
-1707666000
-1093406593
-2637300000
-4355116553
12326601371
24036812330

25122591053

134262930570

131479968065

-9480303
-32045670
-226939150
-11934917

941333333
961239136
-913501690
-4474481000
76098901
-2088200000
-6598652652
-1408908485
9792975251

322053781286

27707325846

-11506545671

O O O O O O O O O o o o o o o o

-31983369
-93280360
-257642637
-472113826
-653081111
-902666667
-987872540
-1308527277
-2768079200
-8450274725
-15545300000
-23374792479
-41748834633
-53498085984
-87212093508

-206711194236

-500336141164

-694330137068



