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The global rise of digital trade has shifted economic inequalities, narrowing gaps in some regions while
exacerbating disparities between Africa and more digitally advanced areas. The massive dominance of
Big Techs in digital markets has concentrated economic benefits among a few large players, often
bypassing local African firms. The African Continental Free Trade Area (AfCFTA) aims to enhance
intra-African trade to foster economic growth with its newly adopted AfCFTA Protocol on Digital
Trade focusing on integrating African digital markets. However, without careful regulation, this
integration risks deepening existing disparities. Given that Big Techs’ dominance is a key driver of
these imbalances, I explore how the AfCFTA’s Competition Protocol can be leveraged to navigate
them. The Competition Protocol, with its multilayered approach to competition regulation, offers a
framework for ensuring digital trade fosters equitable economic development across Africa. It tackles
anti-competitive conduct in cases with a continental dimension, such as the abuse of economic
dependence by gatekeepers, mandates support for regional and national authorities through technical
assistance and capacity-building, and promotes cooperation and coordinated enforcement between all
three jurisdictional levels. While not a complete solution, the Protocol represents a significant step
toward ensuring Africa’s digital market integration promotes equitable development.
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1 INTRODUCTION

The rapid evolution of digital trade is significantly driving global economic growth and
reshaping the distributionof economic resources.Over recent decades, Asian economies,
led prominently by China, have capitalized on digital trade to narrow the economic gap
with their European and North American counterparts. In contrast, African countries
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have experienced limited benefits from digital trade, as the economic value generated has
largely bypassed African firms.

The African Continental Free Trade Area (AfCFTA) aims to enhance intra-African
trade,1 which remains low by global intra-regional standards, including in the digital
trade sector.2 By increasing intra-African trade, the AfCFTA could help develop globally
competitive regional value chains,3 which in turn may enhance the global competitive-
ness of African firms and economies,4 thereby helping to reduce economic inequalities.
However, the massive dominance of a few large firms from Asia, Europe, and the US in
the digital trade sector poses a significant risk to this potential growth, as their anti-
competitive behaviour could undermine the benefits for African economies.

The intersection of digital trade law and inequality has increasingly drawn scholarly
attention. Agarwal and Mishra critique the inadequacy of digital trade rules in Free Trade
Agreements (FTAs) to address equitable development, largely due to the limited involve-
ment of developing countries.5 Mishra further explores how international trade law could
help bridge this global data divide,6 while Peng examines how international economic law
perpetuates digital inequality, proposing reforms to better support developing countries in
navigating trade liberalization.7 Vásquez Callo-Müller and Kugler investigate the links
between digital trade, development, and inequality by focusing on developing countries’
engagement with digital trade rules in the World Trade Organization (WTO) and
Preferential Trade Agreements (PTAs).8 In the African context, Beyleveld and Sucker
stress the importance of caution and transparency in negotiating cross-border data flow
(CBDF) rules under the AfCFTA’s Draft Protocol on Digital Trade9 (DTP), adopted in
February 2024, as a means to mitigate digital inequalities.10

1 See e.g., Recital 1 of the Preamble to, and Art. 10(1) of, the AFCFTA Agreement.
2 See e.g., WTO,New Data Reveals Regional Variations in Digitally Delivered Services Trade (2021), https://

www.wto.org/english/news_e/news23_e/serv_26apr23_e.htm (accessed 6 Jan. 2025).
3 On these and other potential benefits of regional integration via the AfCFTA, see Roberto Echandi,

Maryla Maliszewska & Victor Steenbergen, Making the Most of the African Continental Free Trade Area:
Leveraging Trade and Foreign Direct Investment to Boost Growth and Reduce Poverty (2022), https://open
knowledge.worldbank.org/handle/10986/37623 (accessed 6 Jan. 2025).

4 As aimed for in in Art. 3(f) AfCFTA Agreement.
5 Binit Agarwal & Neha Mishra, Addressing the Global Data Divide Through Digital Trade Law, 14(2) Trade

L. & Dev. 238–289 (2022), doi: 10.2139/ssrn.4276764.
6 Neha Mishra, International Trade Law and Global Data Governance Ch. 5 (Hart Publishing 2024).
7 Shin-yi Peng, The Uneasy Interplay Between Digital Inequality and International Economic Law, 33(1) EJIL

205–235 (2022), doi: 10.1093/ejil/chac019.
8 María Vásquez Callo-Müller & Kholofelo Kugler, Digital Trade, Development, and Inequality, 117 AJIL

Unbound 116–121 (2023), doi: 10.1017/aju.2023.17.
9 Protocol to the AfCFTA Agreement on Digital Trade. Draft, STC–JLA (9 Feb. 2024), Durban, South

Africa, https://www.bilaterals.org/IMG/pdf/afcfta_digital_trade_protocol_-_9_february_2024_draft.
pdf (accessed 6 Jan. 2025).

10 Alexander Beyleveld & Franziska Sucker, Regulating Cross-Border Data Flows under the AfCFTA Protocol on
Digital Trade: The What, Why, How, Where and When, 20(2) MJIEL 299–327 (2023), doi: 10.2139/
ssrn.4437331.
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In this broader debate on the intersection of trade law and inequality, several
scholars also examine the role of competition law. Mishra examines how trade law can
foster competition in the data-driven economy,11 while Peng underscores the need for
international competition rules to limit the market power of large digital platforms and
combat data colonization.12 In the African context, Beyleveld and Sucker highlight the
importance of incorporating competition rules into CBDFs regulation under the
AfCFTA DTP to protect smaller competitors and ensure more equitable market
access, thereby addressing economic disparities across the continent.13

In this article, I further explore the role andpotential of competition rules in navigating
existing and emerging economic inequalities resulting from the rapid expansion of digital
trade, as well as the anticipated integration of African digital markets through the DTP. I
acknowledge, however, that fully harnessing the potential of digital trade requires a
comprehensive strategy – including the development of suitable digital taxation rules
alongside Special andDifferential Treatment provisions,14 addressing infrastructure deficits,
and cultivating workforce skills within AfCFTA State Parties. Since the DTP does not
include specific competition rules, my focus is on the provisions of the recently adopted
Draft Protocol on Competition Policy15 (AfCFTA Competition Protocol).

Arguably, combining trade laws, which focus on disciplining state conduct, with
competition laws, which aim to discipline the behaviour of economic operators,
offers the most promise for achieving market balance.16 Fox and Bakhoum note that
while the complementary roles of trade and competition disciplines remain generally
underdeveloped,17 one of the most impactful contributions of a common market is
the integration of both disciplines.18 Therefore, the AfCFTA Competition Protocol
presents a significant opportunity for African countries to integrate these two areas.

Like most competition laws, the Competition Protocol addresses the conduct of
market participants by aiming to prevent anti-competitive practices that could distort
outcomes and restrict opportunities. Economic inequalities are embedded within
broader structures and systems that shape the distribution of resources, opportunities,
and outcomes. I therefore focus on economic inequalities while acknowledging

11 Mishra, supra n. 6, Ch. 6.
12 Peng, supra n. 7.
13 Beyleveld & Sucker, supra n. 10.
14 Agarwal & Mishra, supra n. 5; Beyleveld & Sucker, supra n. 10.
15 Protocol to the AfCFTA Agreement on Competition Policy. Draft, STC/Legal/Min (Jan. 2023),

Accra, Ghana, https://www.bilaterals.org/IMG/pdf/en_-_draft_afcfta_protocol_on_competition_po
licy.pdf (accessed 6 Jan. 2025).

16 Franziska Sucker & Jonathan Klaaren, Trade and Competition (Laws): Interrelations from a Southern African
Perspective, in International Economic Law: (Southern) African Perspectives and Priorities 565–601 (Kholofelo
Kugler & Franziska Sucker eds, Juta 2021).

17 EleanorM. Fox &Mor Bakhoum,MakingMarketsWork for Africa: Markets, Development, and Competition
Law in Sub-Saharan Africa 122 (OUP 2019).

18 Ibid.
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their overlap with various other forms of distributional inequalities19 and their inter-
section with social, political, and geographical domains. By ‘navigating economic
inequalities’, I refer to strategies aimed at addressing deep-rooted disparities within
and across societies. This involves ensuring a more equitable distribution of resources,
opportunities, and outcomes, requiring collaborative actions from governments, civil
society, businesses, and individuals.

In section 2, I therefore explore first global and African trends in economic
distributions at various levels, with a focus on digital markets and the evolving
landscape of digital trade. Given that the unprecedented growth and dominance of
digital multinational enterprises (MNEs), or Big Techs, in digitally advanced
countries is a key driver of widening international economic inequalities (section
3), I then examine the complementary roles of competition laws and trade regula-
tions in section 4, focusing on how they intersect with market integration and
contribute to these inequalities. This includes illustrating the potential of the DTP
to entrench or exacerbate existing inequalities and exploring how competition law
can mitigate these effects. Since the AfCFTA Competition Protocol provides a
comprehensive framework for integrating the various levels of competition reg-
ulation across Africa, section 5 then provides an overview of these levels, followed
by a discussion in section 6 on how specific stipulations within the Protocol may
help address economic inequalities and distribute the potential benefits from digital
trade more equitably. I conclude in section 7.

2 GLOBAL AND AFRICAN TRENDS IN ECONOMIC DISTRIBUTION
WITH RISING DIGITAL TRADE

Digital trade, generally understood as the cross-border exchange of goods, services,
and other tradables ordered or delivered digitally,20 has seen substantial growth in
value, claiming an increasingly larger share of global trade. While both digital and
non-digital trade expanded at comparable rates in the mid- to late-1990s, by 2018,
digital trade had surged, reaching nearly five times its 1995 value.21 In contrast, non-
digital trade grew to only about three and a half times its 1995 value.22 This highlights
the increasing significance of digital trade worldwide. This trend is further evidenced

19 See Agarwal &Mishra, supra n. 5 (access, regulatory and use component); and Peng, supra n. 7 (network
and application layer).

20 While I do not join the debates around its definition, see e.g., Wolfgang Alschner, E-Commerce or Digital
Trade? Why the Difference Should Matter To Trade Lawyers, in Research Handbook on Digital Trade 54–72
(David Collins & Michael Geist eds, Edward Elgar 2023).

21 See Javier López González, Silvia Sorescu & Pinar Kaynak, Of Bytes and Trade: Quantifying the Impact of
Digitalisation on Trade, OECD Trade Policy Papers 273 (2023), https://www.oecd-ilibrary.org/trade/
of-bytes-and-trade-quantifying-the-impact-of-digitalisation-on-trade_11889f2a-en (accessed 6 Jan.
2025).

22 Ibid., at 8.
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by the rise in exports of digitally delivered services, a key component of the digital
economy, which increased from 44.67% of total services exports in 2005 to 62.77%
in 2021,23 marking a 40.52% increase since 2005.24 This enormous value growth of
digital trade has contributed to significant shifts in international economic inequal-
ities (section 2.1), and is starting to do the same at an intra-African level (section 2.2),
and within African countries (section 2.3).

2.1 INTERNATIONAL ECONOMIC INEQUALITIES

With the rise and ongoing evolution of digital trade, overall international economic
inequalities have decreased (section 2.1[a]). Simultaneously, the gap between African
countries and the rest of the world has widened, while Africa is also positioned as the
region with the largest underutalized digital growth potential (section 2.1[b]).

2.1[a] Reduced Economic Inequalities Between Asian and North American/European Countries

China and India have significantly increased their shares of the digital trade market,
reducing the traditional dominance of North American and European countries. In
1995, the US, Germany, and the United Kingdom (UK) commanded substantial
shares of the global digital trade market – about 17%, 10%, and 8%, respectively.25 By
2018, these shares had declined to 15.5%, 7.5%, and 7%.26 Meanwhile, China’s share
grew from amodest 2% in 1995 to 6.5% by 2018, while India’s share rose from below
1% to about 4%.27

This shift in digital trade mirrors a broader global economic shift. Since the
1980s, the substantial growth of Asian economies, particularly China and India, has
narrowed the economic divide between North American and European countries,
contributing to reduced international economic inequalities.28 This rebalancing is
evident at both the individual and aggregate levels. For example, China’s per adult
national income was only 5.66% of that in the US and 7.16% of the EU’s in 1980.29

By 2022, these figures had increased to 33.83% and 49.15%, respectively,30

23 Data from UNCTADstat, https://unctadstat.unctad.org/EN/ (accessed 6 Jan. 2025).
24 Ibid.
25 López González, Sorescu & Kaynak, supra n. 21, at 9.
26 Ibid.
27 Ibid.
28 See e.g., Branko Milanovic, The Three Eras of Global Inequality, 1820–2020, With the Focus on the Past

Thirty Years, Stone Center on Socio-Economic Inequality (2022), https://osf.io/yg2h9/download/
(accessed 6 Jan. 2025).

29 Calculations are based on GDP data from the World Inequality Database using constant 2022-USD
values adjusted for purchasing power, https://wir2022.wid.world/ (accessed 6 Jan. 2025).

30 Ibid.
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showcasing remarkable growth. Similar patterns are observed in other Asian
countries, including India, Indonesia, and Viet Nam.31 Furthermore, the
aggregate growth trends highlight an even more pronounced convergence
given the significant populations of China and India. China’s GDP, for
example, which was only 23.14% of the US’s GDP in 1980, escalated to
145.77% by 2022,32 indicating that, by some metrics,33 China’s economy has
surpassed the US’s in terms of total output.34 A similar pattern is evident when
comparing China’s economic expansion with that of the EU. Moreover,
India’s GDP grew from 12.61% of the US’s in 1980 to 49.37% by 2022.
Overall, similar growth trajectories are evident in other Asian countries, like
Indonesia and Viet Nam.35

2.1[b] Widened Economic Inequalities Between African and Asian/European/North American
Countries

African countries are often described as ‘digital latecomers’ compared to their
counterparts in Asia, Europe, and North America.36 For example, the majority of
leading digital platforms are owned by firms headquartered in the US (e.g., Alphabet
(Google), Amazon, Apple, Meta (Facebook), Microsoft, Twitter, Netflix, Tesla) or
China (e.g., Alibaba, Baidu, Tencent),37 while Africa and Latin America together
contribute to only about one percent of the global digital platform markets.38 This
significant disparity is also evident in digital trade market shares. While China and
India have significantly increased their shares since 1995, Africa’s role remains

31 Ibid.
32 Ibid.
33 Ibid.
34 Using purchasing power parity, China’s economy appears already larger than the US, but by market

exchange rates, the US remains ahead. Either way, China has rapidly caught up economically (see e.g.,
Graham Allison, Nathalie Kiersznowski & Charlotte Fitzek,The Great Economic Rivalry: China vs the U.S.,
Belfer Center for Science and International Affairs, Harvard Kennedy School 8–13 (2022), https://www.
belfercenter.org/sites/default/files/pantheon_files/files/publication/GreatEconomicRivalry_Final_2.pd
f (accessed 6 Jan. 2025)).

35 See World Inequality Database, supra n. 29. Further examples are Bangladesh, Korea, Malaysia, and
Singapore.

36 On the term ‘digital latecomers’, see Christopher Foster & Shamel Azmeh, Latecomer Economies and
National Digital Policy: An Industrial Policy Perspective, 56(7) The J. Dev. Stud. 1247 (2020), doi: 10.1080/
00220388.2019.1677886.

37 Statista, Leading Tech Companies Worldwide 2022, by Market Capitalization, https://www.statista.
com/statistics/1350976/leading-tech-companies-worldwide-by-market-cap/ (accessed 6 Jan. 2025).

38 SeeAntonio Andreoni & SimonRoberts,Governing Data and Digital Platforms in Middle Income Countries:
Regulations, Competition and Industrial Policies, With Sectoral Case Studies from South Africa, Oxford Digital
Pathways Paper Series No. 5, 18 (2020), https://bit.ly/3BRcT8Y (accessed 6 Jan. 2025). I fully
acknowledge the significant disparities among African countries themselves in their ability to participate
effectively in the digital economy.
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marginal. In 2022, Africa’s contribution to global exports of digitally delivered
services was just 0.9%.39

Despite its modest market share, Africa has seen substantial growth in digitally
delivered services exports between 2005 and 2021. Its share increased from approxi-
mately 17.70% to 33.90%, marking an impressive growth rate of around 91.53%,40

which exceeds the global average growth rate of 40.52% during the same period.41

Moreover, in 2022, Africa’s exports of digitally delivered services expanded by 8%,
twice the global growth rate, reaching nearly USD thirty-three billion.42

This upward trend is likely to continue, given the broader context of intra-
African trade. Intra-African trade, especially in value-added and industrialized
exports, contributes more to growth than Africa’s trade with any other region.43

Having the lowest volume of intra-regional trade globally, at just 15%,44 therefore
underscores the continent’s significant potential for expansion. It also points to
substantial room for growth in the digital trade sector, as evidenced by the still low
level of digitally delivered services traded within Africa, which account for only 3.3%
of the region’s total trade in these services.45 With eleven of the world’s fastest-
growing economies46 and a young, digitally eager population of more than 1.53
billion,47 Africa is positioned as the region with the largest underutilized digital
growth potential.

Given the underutilization of this potential, the economic benefits have not yet
shifted in Africa’s favour. Unlike the significant economic advancements in Asian
countries like China and India, African economies have lagged behind those of
North America and Europe since the rise of the digital economy in the late twentieth
century. The disparity becomes evident when examining changes over time. In
1980, Africa’s average per capita national income was significantly higher than that of
China but considerably lower compared to the US and the EU.48 By 2022, though

39 World Bank Group & WTO, Turning Digital Trade into a Catalyst for African Development 3 (2023),
https://www.wto.org/english/thewto_e/minist_e/mc13_e/policy_note_digital_trade_africa_e.pdf
(accessed 6 Jan. 2025); calculations are based on data fromUNCTADstat, supra n. 23. In 2005, Africa’s
share was approximately 0.91%, which slightly increased to around 0.99%. By 2015, it had decreased to
0.98%, and further declined to 0.89% by 2021.

40 Ibid.
41 UNCTADstat, supra n. 23.
42 World Bank Group & WTO, supra n. 39, chart 1, at 3.
43 SeeWorldEconomic Forum,Africa’sGreatest EconomicOpportunity: TradingWith Itself (16 Jan. 2018), https://

www.weforum.org/agenda/2018/01/why-africas-best-trading-partner-is-itself/ (accessed 6 Jan. 2025).
44 Compared to Europe (67%), Asia (58%) and Latin America (20%).
45 Ibid.
46 African Development Bank, Africa’s Macroeconomic Performance and Outlook 12 (2023), https://www.afdb-

org.kr/wp-content/uploads/2023/12/2023_meo_report_final_english_version_-_24.11.2023.pdf
(accessed 6 Jan. 2025).

47 Worldometer, Africa Population (live ticker), https://www.worldometers.info/world-population/afric
a-population/ (accessed 29 Nov. 2024).

48 World Inequality Database, supra n. 29.
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the income gap between Africa and Western countries had slightly narrowed,49 the
difference between Africa and China had dramatically widened. The average income
in Africa fell to just 24.20% of China’s, marking a stark reversal from the situation
four decades earlier.50

2.2 INTRA-AFRICAN ECONOMIC INEQUALITIES

As African countries engage more in digital trade and use digital advancements, their
economic journeys start experiencing and are likely to continue experiencing new
shifts, resulting in economic disparities within Africa similar to those observed
between the continent and more economically affluent global regions. This is
evidenced by Ghana, South Africa, andMorocco leading the way, jointly accounting
for over half of the continent’s exports in digitally delivered service in 2022.51 This
growth, led by sectors like business process outsourcing (BPO) and IT services, and
that of Madagascar, surpassed the global average since 2015.52 Along with Egypt,
Algeria, Kenya, and Nigeria, just seven countries make up 77% of Africa’s digitally
delivered service exports. Such concentration suggests the selective and uneven
potential of digital trade’s economic impact across the continent, with benefits
accruing disproportionately to a select few countries. In other words, despite the
rise and ongoing evolution of digital trade offering new avenues for growth, this
growth might not reduce the existing intra-African economic divides and may even
widen them.

To provide some context on economic disparities within Africa, they have
persisted and shifted over time. Regarding persistency, in 1980, the continent’s
average per capita income was USD 4,186,53 with significant internal disparities.
The five lowest-income countries – Mozambique, South Sudan, Somalia, Uganda,
and Chad – had incomes ranging from USD 619 to USD 886,54 while the five
highest-income countries – Algeria, South Africa, Seychelles, Gabon, and
Libya – reported incomes from USD 9,394 to USD 52,777,55 showing a twenty-
eight-fold disparity between the top five countries and the bottom five.56 By 2022,
the average per capita income increased to USD 5,318,57 yet the economic divide
remained. The lowest-income countries – South Sudan, Burundi, Central African

49 Ibid.
50 Ibid.
51 World Bank Group & WTO, supra n. 39, chart 3, at 4.
52 Ibid.
53 World Inequality Database, supra n. 29.
54 Ibid.
55 Ibid.
56 Ibid., with Libya at the high end.
57 Ibid.
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Republic, Somalia, and the Democratic Republic of the Congo – had incomes
between USD 752 and USD 1,184,58 while the highest income countries – Algeria,
South Africa, Seychelles, Gabon, and Libya – had incomes between USD 14,382 to
USD 28,975,59 now a manifested twenty-two-fold disparity.60 GDP data further
highlights these persistent inequalities. In 1980, the top ten economies contributed
approximately 79% to Africa’s GDP, with the top five alone accounting for about
64%.61 By 2022, these shares slightly shifted to 76% and 60%, respectively.62

Meanwhile, the contribution of the ten smallest economies and the bottom half
increased marginally from 0.62% and 5.51% in 1980 to 0.65% and 6.20% in 2022.63

In relation to shifting disparities, the economic journeys of African coun-
tries over the past four decades have been anything but linear, with significant
variations in economic performance across the continent. For instance, Libya
has seen a decline in its per capita national income, contrasting with Egypt,
Mauritius, and the Seychelles, which have experienced consistent growth.
Meanwhile, South Africa’s economy has shown relative stability with minimal
growth. The comparison between Egypt and South Africa is particularly strik-
ing. In 1980, Egypt’s per person national income was substantially lower than
South Africa’s, at USD 5,410 compared to USD 12,816, respectively. By 2022,
this situation had reversed, with Egypt’s per capita income rising to USD
14,977, thereby surpassing South Africa’s USD 14,382.64 This shift is even
more remarkable when considering population growth and the total size of the
economies. Egypt’s economy expanded dramatically from around USD 253
billion in 1980 to approximately USD 1.83 trillion in 2022, whereas South
Africa’s economy grew from about USD 443 billion to USD 1.01 trillion.65 In
relative terms, Egypt’s economy, which was 57.23% the size of South Africa’s
in 1980, had grown to 180.34% of South Africa’s size by 2022.66

The divergent paths of other African countries further highlight the continent’s
susceptibility to shifts resulting from economic opportunities, in line with global

58 Ibid.
59 Ibid.
60 Ibid.Notably, Libya was an outlier in 1980. By excluding it from the calculations and replacing it with

the next richest country in both 1980 and 2022, the average income per-capita in the poorest five
countries is recalculable to be around 6.20% and 4.87% of that in the richest five countries for 1980 and
2022, respectively.

61 Ibid.
62 See ibid. Consider again that Libya was an outlier in 1980. Removing Libya from the calculations and

replacing it with the next richest country in 1980, and noting that Libya was not in the top 10% by 2022,
alters the initial figures to around 60% and 74%. Thus, inequality remained relatively unchanged over
the forty-two-year period in question.

63 Ibid.
64 Ibid.
65 Ibid.
66 Ibid.
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economic trends. When comparing pairs of countries that began with similar per
capita incomes – such as Botswana/Liberia, Morocco/Zimbabwe, and Ethiopia/
Burundi – the former country in each pair experienced significant economic growth,
while the latter saw either stagnation or decline.67

2.3 WITHIN-COUNTRY ECONOMIC INEQUALITIES

Globally, within-country economic inequalities have risen, a trend observable across
both high-income and developing countries.68 This phenomenon is measured by the
share of pre-tax income held by the top 10% of earners.69 For example, in theUS, the
income share of this group increased from 33.85% in 198070 to 45.6% in 2021.71

Germany saw a similar trend, with the share rising from 28.6%72 to 37.81%.73 This
pattern is also evident in emerging economies, with China’s top 10% witnessing an
increase from 27.89% to 43.35%74 and India’s from 32.36% to 57.13%,75 signalling a
widespread global shift.76

African countries have not been immune to this trend, reflecting significant
within-country economic inequalities. In 2021, Namibia’s top 10% of earners held
approximately 64.2% of the total income,77 with Botswana, Angola, Rwanda, and
Seychelles also displaying considerable income concentrations among the top 10%
(59.2%, 58.01%, 53.94%, and 52.09%, respectively).78 South Africa presents an
extreme case, with the top 10%s income share reaching 65.41% by 2021.79 Even
in countries like Nigeria and Egypt, where income distribution changes have been
more moderate, high levels of inequality prevail, with the top 10% accounting for
42.72% and 47.6% of income, respectively.80

67 Ibid., figure 9.
68 For a detailed description of the global trends, see Alexander Beyleveld, Taking a Common Concern

Approach to Economic Inequality: Implications for (Cooperative) Sovereignty Over Corporate Taxation Ch. 2
(Brill|Nijhoff 2022).

69 There are more nuances to these trends. For example, income shares of the top 10% have risen over
time, reducing those of the bottom 90%. Within the top decile, the top 1% has grown faster than the
remaining 9%, and the top 0.1% has outpaced the next 0.9%. Also, wealth inequality has intensified,
with wealth more unevenly distributed than income, and there is growing overlap between individuals
at the top of the income and wealth distributions. See further Beyleveld, supra n. 68.

70 World Inequality Database, supra n. 29.
71 Ibid.
72 Ibid.
73 Ibid.
74 Ibid.
75 Ibid.
76 See further Beyleveld, supra n. 68.
77 World Inequality Database, supra n. 29.
78 Ibid.
79 Ibid.
80 Ibid.
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Regarding the potential impact of the ongoing evolution of digital trade on
within-country inequalities, South Africa serves as an example for many African
countries. It reflects similar trends towards a digital economy as observed globally.
Many Big Techs have established a dominant position in South Africa’s domestic
digital economy, particularly in search and social media, despite minimal investments
in South Africa.81 In sectors requiring investment, Big Techs have either been
initially absent, such as Amazon in delivery (only present since May 2024),82 or
they have quickly secured a domestic lead before their business models could be
replicated, as seen with Uber and Airbnb.83 In sectors like advertising and delivery
infrastructure, local start-ups and major domestic tech firms have competed for top
positions.84 Existing businesses transitioning to digital platforms have contributed to
these efforts by leveraging their established positions.85 This trend is particularly
noticeable in fintech, where banks and insurance firms use their data and gatekeeper
roles to drive innovation, and in advertising, where media firms shift from print to
digital.86

Overall, while the local African digital markets are in their infancy and may
benefit from new entry and penetration pricing models, thereby reducing within
country economic inequalities, evidence from more mature digital markets suggests
that this period can lead to entrenchment and concentration, potentially increasing
within country economic inequalities.87

3 KEY DRIVERS FOR WIDENING ECONOMIC INEQUALITIES
THROUGH RISING DIGITAL TRADE

The reasons why the enormous value growth generated by the rising digital trade has
contributed to widening economic inequalities between African countries and their
Asian, European, and North American counterparts are multifaceted. While an in-
depth discussion goes beyond the scope of this article, several key aspects are worth
briefly highlighting.

In many African countries, factors that prevent individuals and businesses
from fully engaging in the digital economy range from lack of necessary
Information and Communication Technologies (ICT) infrastructure, such as

81 Competition Commission South Africa, Competition in the Digital Economy version 2, 26 (7 Sep. 2020),
https://www.compcom.co.za/wp-content/uploads/2020/09/Competition-in-the-digital-econ
omy_7-September-2020.pdf (accessed 6 Jan. 2025).

82 Amazon, Amazon Launches Amazon.co.za in South Africa (6 May 2024), https://www.aboutamazon.co
m/news/retail/amazon-south-africa (accessed 6 Jan. 2025).

83 Competition Commission South Africa, supra n. 81.
84 Ibid.
85 Ibid.
86 Ibid.
87 Ibid.
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electricity and mobile broadband, to inadequate payment solutions and low
levels of technological literacy.88 Moreover, economic constraints and limited
regulatory capacity hinder the establishment of robust digital trade regulatory
frameworks, including the effective management of data protection and CBDF-
governance. The size of the domestic digital market also plays a crucial role.
Larger developing countries with significant digital resources, such as India and
Indonesia, have more potential to benefit from data localization and other data-
restrictive policies compared to smaller economies with limited human capital
and market size.

However, the most significant driver of rising economic inequalities, and most
important for this article, is the unprecedented growth89 and dominance of Big
Techs that provide key digital platforms and social media services.90 Their largely
unhindered access to vast amounts of user data enabled by increasing digital market
integration91 has given these firms significant competitive advantages,92 turning
them into so-called ‘data-opolies’.93 While dominance and growth do not auto-
matically increase inequalities, the largely undisciplined global digital market,
coupled with the limited resources of competition regulators in developing coun-
tries, particularly to address the anti-competitive conduct of Big Techs based
outside their jurisdiction, increases the potential for abusive behaviour and thereby
the likelihood of increasing inequalities.94 Let me explain this link in digital
markets in the context of the upcoming African digital market integration in the
next section.

88 UNCTAD, Rapid eTrade Readiness Assessments of Least Developed Countries (2019).
89 World Bank, World Development Report 2021: Data for Better Lives 227–228 (2021); see also Abdul

Muheet Chowdhary & Sébastien Babou Diasso, Taxing Big Tech: Policy Options for Developing Countries,
South Centre (21 Dec. 2022), www.southcentre.int/wp-content/uploads/2022/12/TCPB27_Taxin
g-Big-Tech-Policy-Options-for-Developing-Countries_EN.pdf (accessed 6 Jan. 2025).

90 See also Mishra, supra n. 6, at 135.
91 On rulemaking in PTAs, see Mira Burri, María Vásquez Callo-Müller & Kholofelo Kugler,

The Evolution of Digital Trade Law: Insights from TAPED, 23(2) World Trade Rev. 190–207 (2023),
doi: 10.1017/S1474745623000472.

92 Mishra calls it the ‘data advantage’ or ‘informational advantage’, Mishra, supra n. 6, at 135.
93 On the impact on competitive dynamics across markets globally, see e.g., Andreoni & Roberts, supra n.

38, at 22; Maurice E. Stucke, ShouldWe Be Concerned About Data-Opolies?, 2(2) Geo. L. Tech. Rev. 275
(2018), doi: 10.2139/ssrn.3144045; Frederic Jenny, Competition Law and Digital Ecosystems: Learning to
Walk Before We Run, 30(5) Indus. & Corp. Change 1143 (2021), doi: 10.1093/icc/dtab047; OECD,
Handbook on Competition Policy in the Digital Age 18 (2022), https://www.oecd.org/en/publications/
oecd-handbook-on-competition-policy-in-the-digital-age_c8c1841b-en.html (accessed 6 Jan. 2025).

94 See e.g., Franziska Sucker, The International Trading System and Market Distortions , 7 HYIEL 169 (2019)
169–185; Sucker & Klaaren, supra n. 16, at 567–568.
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4 THE INTERRELATION BETWEEN COMPETITION LAW, TRADE
LAW AND INEQUALITIES IN AFRICAN DIGITAL MARKET
INTEGRATION

The AfCFTA DTP, by integrating the African digital market, is likely to reinforce
and potentially exacerbate the unequal distribution of benefits (section 4.2), parti-
cularly given the negotiated outcomes on rules for CBDFs. However, the enforce-
ment of competition laws may provide a means to address these inequalities
(section 4.3). To contextualize this interrelation between competition law and
digital trade regulation, I begin by alerting to the specific competition character-
istics of digital markets (section 4.1).

4.1 SPECIFIC COMPETITION CHARACTERISTICS OF DIGITAL MARKETS

Interrelated key characteristics that distinguish competition in digital markets from
traditional markets include (1) high concentration, (2) rapid technological and
consumption pattern change, and (3) well-informed consumers.

First, as discussed in the previous section, the digital market’s massive domi-
nance and high concentration are primary drivers of rising economic inequalities.
This concentration is driven by data and the structure of digital platforms, which
operate as multi-sided markets. These markets consist of firms offering digital plat-
forms services that connect multiple groups of distinct but interdependent users on a
single platform.95 Examples include Amazon, which connects buyers and sellers;
Google and Meta, which connect advertisers, content creators, and users; Uber,
which connects drivers and customers; and Airbnb, which connects homeowners to
consumers needing accommodation.

In such markets, service providers distribute costs across various segments, often
offering their services to users for free to increase subscriptions, while cross-subsidiz-
ing their income with revenue from advertisers. For example, Google provides its
search engine at no cost to users but charges advertisers and content creators. As the
number of users grows, the platform’s value increases due to heightened demand
from advertisers and content creators, creating network effects. This dynamic also
leads to a massive concentration of data within a few firms.96 By analysing and
utilizing real-time user data, these platforms can tailor their services and continuously
enhance their products, strengthening user relationships and driving further data

95 Sebastian Wismer & Arno Rasek, Market Definition in Multi-sided Markets OECD DAF/COMP/WD
(2017)33/FINAL (15 Nov. 2017); Jørgen Veisdal, The Dynamics of Entry for Digital Platforms in Two-
Sided Markets: A Multi-Case Study, 30 Elec. Mkt. 539 (2020), doi: 10.1007/s12525-020-00409-4.

96 So-called ‘walled gardens’, Andrew Froehlich, Walled Garden (TechTarget Nov. 2021), www.Tech
Target.com/searchsecurity/definition/walled-garden (accessed 6 Jan. 2025).
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collection.97 This data advantage makes it easier for these firms to expand into related
and new markets, further entrenching their position.

These dynamics result in digital markets often exhibiting ‘winner-takes-most’
outcomes,98 especially as platforms accessible globally via the internet are not con-
fined by national boundaries. Reduced transaction costs, efficiencies for market
participants, and the high interdependency and interoperability between platforms
(e.g., smartphones requiring Android or iOS to use Facebook or WhatsApp) drive
rapid globalization. These factors enable platforms offering new services or innova-
tive delivery methods to capitalize on first-mover advantages.99 As a result, a handful
of Big Techs dominate entire sectors of global commerce, leading to highly con-
centrated digital markets.

The second key characteristic that distinguishes competition in digital markets
from traditional markets is that consumers in digital markets tend to be better
informed than those in the industrial economy.100 This heightened awareness allows
them to define their preferences and needs quickly and accurately, driving innova-
tion. Similarly, the rapid evolution of consumption patterns and technology, the
third key characteristic, fosters innovation and market disruption through new
entrants and products, ultimately benefitting consumers.101 Given that competition
regulation aims to benefit consumers and promote innovation, digital markets can
provide an ideal competitive environment for innovative firms, provided one dis-
regards the often-significant regulatory constraints and high costs associated with
cybersecurity, data, and digital infrastructure.

Notably, both the second and third key characteristic suggest that first movers
feel the need to maintain their dominance, which explains why Big Techs have
adopted deliberate, often anti-competitive strategies. These strategies include algo-
rithmic collusion,102 leveraging dominance in some areas to exclude or limit rivals in
others (e.g., self-preferencing of data and platform access),103 and acquiring compe-
titive threats through ‘killer acquisitions’. Such strategies often lead to even greater
market concentration. For example, acquisitions of small market players with low
turnover but rapidly expanding user bases have enabled some Big Techs to

97 So-called ‘data feedback loop’, see Mishra, supra n. 6, at 166.
98 OECD, Handbook on Competition Policy, supra n. 93, at 19; HM Treasury, Digital Competition Expert

Panel, Unlocking Digital Competition 4 (Mar. 2019).
99 When commenting on the first draft report of the Competition Commission South Africa, supra n. 81,

some stakeholders argued that digital market concentration is neither inherent nor irreversible, citing
the success of non-first movers through innovation, at 17.

100 Ibid.
101 Mishra, supra n. 6, at 166. For example, search engines have started to compete with AI-driven

chatbots.
102 See generally OECD, Algorithms and Collusion: Competition Policy in the Digital Age (2017).
103 UNCTAD, Competition and Consumer Protection Policies for Inclusive Development in the Digital Era

UNCTAD/DITC/CPLP/2021/2 8–9 (2021).
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significantly expand their platforms, lock in more users, and gain access to extra-
ordinary amounts of new data (e.g., Facebook’s acquisition of WhatsApp).104

Overall, the digital market’s reliance on data and the multi-sided nature of
platforms creates complex competitive dynamics that challenge traditional regulatory
frameworks.

4.2 AFRICAN DIGITAL MARKET INTEGRATION MIGHT EXACERBATE INEQUALITIES

In February 2024, the AfCFTA State Parties adopted the DTP. Following ratifica-
tion by twenty-two State Parties, the DTP will become an integral part of the
AfCFTA, taking effect thirty days thereafter.105 While amendments are theoretically
possible until it is formally in force, no changes to its content are expected.

The DTP departs from the typical trend observed in South–South trade agree-
ments, which usually lack extensive commitments.106 This shift is driven by the
ambitions of the AfCFTA State Parties to create a single, cohesive market, including
a digital market. The DTP introduces measures aimed at integrating the currently
separate national and regional digital markets in Africa. It covers both traditional
trade issues (e.g., market access, non-discrimination, transparency, institutional
arrangements, technical assistance, capacity building and cooperation) and digital-
trade specific matters (e.g., data governance, business and consumer protection,
digital trade facilitation, digital inclusion, and emerging technologies). For many of
these specific issues, the DTP mandates national-level implementation obligations
that are sometimes quite specific, such as requiring State Parties to enforce specific
behaviours and standards on private entities.107 Meanwhile, it grants wide discre-
tion in other areas. Integrating the currently separate digital markets in Africa
might enhance economic growth and development by leveraging the strengths
and resources of the combined markets, ultimately forming a single African
digital market. However, there is little reason to believe this newly integrated
market will operate differently from others, which often exhibit tendencies
toward concentration and dominance.

In general, the pursuit of profit maximization by suppliers tends to occur at the
expense of competitors, especially in saturated markets. This often leads to the

104 Ibid., at 4. On the case: CaseM.7217 – Facebook/WhatsApp: CommissionDecision Pursuant to Art. 6
(1)(b) of Council Regulation No 139/20041 C(2014) 7239 final, 164; slightly different, Case C-252/
21 Meta Platforms Inc v. Bundeskartellamt ECLI:EU:C:2023:537 [2023], para. 62.

105 Article 47(2) of the DTP.
106 See Karishma Banga, Jamie Macleod & Max Mendez-Parra, Digital Trade Provisions in the AfCFTA:

What Can We Learn From South-South Trade Agreements?, ODI Supporting Economic Transformation
(SET) Working Paper Series (2021), https://bit.ly/3qNampH (accessed 6 Jan. 2025).

107 Articles 21.4 and 25.3 of the DTP.

AFCFTA COMPETITION PROTOCOL 19



emergence of dominant positions, such as monopolies or oligopolies.108 Although
many competitors strive to innovate and increase efficiency to offer better goods and
services at competitive prices, only a few typically survive, leading to the paradox of
unrestricted competition where, if no competitors remain, competition is effectively
eliminated.109

Dominant positions pave the way for anti-competitive behaviour, where one or a
few economic participants deliberately hinder or eliminate competition to advance
their own interests. Such practices disrupt the efficient allocation of resources and
undermine free pricing, leading to distorted competition and market imbalances that
ultimately harm consumer welfare and the common good. If dominant operators
consolidate their positions, smaller providers and competitors – whether in export-
or import-competingmarkets –may face further displacement and significant obstacles
to entry. This constrains competition, reduces market diversity over time, and could
stifle the growth of African technology firms.110 Consequently, this is likely to increase
inequality within the market, including between African firms and between African
and foreign firms, depending on which company gains dominance.

More specifically, as with any market integration, the dismantling of state-
created barriers through the adoption of rules, including those in the DTP, that
aim to limit State Parties’ ability to create barriers to digital trade, such as non-
discrimination principles restricting protectionist policies, increases the leeway for
cross-border private operators to establish their own barriers.111 In the DTP context,
such leeway is reinforced by the design of the CBDF-rules, which establish a general
rule of free data flow, with restrictions on personal data transfers and data localization
permitted only under specific circumstances.112 This approach could prevent African
countries from maintaining their desired level of control over their citizens’ personal
data, concentrating data control within major digital MNEs operating in Africa, and
thereby exacerbating inequalities.

Even more leeway for private operators to establish trade barriers is created by
allowing individual State Parties to conclude FTAs with third parties,113 including
those hosting globally dominant digital MNEs, as seen in the US-Kenya Strategic
Trade and Investment Partnership (STIP) and the associated FTA.114 Such third-

108 This observation goes as far back as 1776 (Adam Smith inTheWealth of Nations) and 1867 (KarlMarx in
Das Kapital).

109 See Sucker & Klaaren, supra n. 16, at 567–568.
110 See generally Deborah Brown, Big Tech’s Heavy Hand Around the Globe (Human Rights Watch 8 Sep.

2020), www.hrw.org/news/2020/09/08/big-techs-heavy-hand-around-globe (accessed 6 Jan.
2025).

111 See Sucker, supra n. 94.
112 Articles 20 and 22 of the DTP.
113 See Art. 7.3 of the DTP.
114 US-Kenya Strategic Trade and Investment Partnership, https://agoa.info/bilaterals/kenyausa.html

(accessed 6 Jan. 2025).

20 LEGAL ISSUES OF ECONOMIC INTEGRATION



party FTAsmay include extensive digital trade commitments, potentially triggering a
regulatory ‘race to the bottom’ as State Parties compete to attract foreign direct
investments by offering the most favourable conditions. Establishing ‘data havens’
would position some State Parties as regional ‘data hubs’ for these dominant digital
MNEs, with significant distributional implications within the AfCFTA. At the same
time, near-unrestricted data flow through these ‘data hubs’ could further enhance the
operations of dominant digital MNEs within Africa, potentially exposing the African
digital market to market power abuses and likely increasing inequalities between
AfCFTA State Parties and other regions.

Given that the tendency towards concentration is particularly pronounced in
digital markets, the negative effects of dominance (such as reinforcing the power of
Big Techs, reducing competition, distorting market dynamics, and increasing
inequality) are amplified. Moreover, the pattern in non-digital markets, where
developing countries have traditionally seen far more concentrated structures than
developed economies, might be replicated in digital markets, thereby intensifying
these effects even further.

4.3 HOW COMPETITION LAWS MAY REDUCE ECONOMIC INEQUALITIES

The enforcement of competition laws has increasingly been viewed as a critical
instrument in addressing economic inequalities, particularly within the digital econ-
omy, where market concentration and dominance prevail.

Proponents of this approach argue that competition law holds significant
potential for levelling the economic playing field.115 By curbing monopolistic
practices and the abuse of dominant positions, it promotes equitable market access,
enabling smaller firms and start-ups to compete effectively, fostering innovation and
inclusivity.116 This is particularly crucial in digital markets, often dominated by
platforms, where barriers to entry are substantial due to network effects and econo-
mies of scale. Additionally, enhanced competition benefits consumers by leading to
lower prices, greater product diversity, and improved services, thereby addressing
disparities in access to digital subjects of trade.117 This aligns with the broader goal of
reducing economic inequalities through market mechanisms.

115 Lina Khan, The Separation of Platforms and Commerce, 119(4) Colum. L. Rev. 973–1098 (2019); Fiona
Scott Morton, Reining in Dominant Digital Platforms: Restoring Competition to Our Digital Markets,
Testimony Before the Senate Before the Senate Committee on the Judiciary, Senate Judiciary (7 Mar. 2023),
https://www.judiciary.senate.gov/imo/media/doc/2023-03-07%20-%20Testimony%20-%20Mort
on.pdf (accessed 6 Jan. 2025).

116 Ibid.
117 See e.g., OECD, Handbook on Competition Policy, supra n. 93.

AFCFTA COMPETITION PROTOCOL 21



However, several scholars question the capacity of competition law to address
the root causes of economic inequalities, particularly in the digital economy. The
hybrid nature of digital markets, characterized by both monopolistic and oligopo-
listic traits, makes traditional competition law insufficient to address the unique
dynamics of network effects, data monopolies and economies of scale that enable
dominant firms to retain their power despite regulatory interventions.118 Also,
enforcement is particularly challenging in global digital markets, especially for
developing economies with limited institutional capacity.119 Another concern is
regulatory capture, where powerful firms influence competition law enforcement to
their advantage.120 Some scholars also warn that overly aggressive enforcement may
stifle investment and innovation, particularly in fragile or developing markets,
potentially exacerbating economic vulnerabilities.121

In light of these critiques, scholars and policymakers increasingly advocate for a
nuanced approach to competition law, highlighting its potential strategic application
within a broader framework to promote equitable outcomes in digital markets.122

Key factors include the robustness of regulatory institutions, effective enforcement
mechanisms, and regional cooperation among competition authorities to address
cross-border challenges.123 This cooperation, often facilitated through frameworks
like trade agreements, strengthens regulatory capacity and ensures consistent applica-
tion of competition laws.124

Therefore, arguably, integrating competition law into the broader trade and
economic framework would ensure it is not applied in isolation but rather as part of a
strategy to address the structural challenges of the digital economy. Competition law
can assist in controlling market power, limiting excessive economic influence, and
fostering equitable resource distribution, while trade laws address regulatory frag-
mentation and promoting equitable market access, issues that often affect smaller
economies. More specifically, trade rules focus on eliminating market access barriers

118 See generally Mordecai Kurz, The Market Power of Technology: Understanding the Second Gilded Age
(Columbia University Press 2023); Nicolas Petit, Big Tech and the Digital Economy. The Moligopoly
Scenario (OUP 2020).

119 See e.g., UNCTAD,Global Competition Law and Policy Approaches to Digital Markets 58 (2024), https://
unctad.org/system/files/official-document/ditcclp2023d7_en.pdf (accessed 6 Jan. 2025); UNCTAD,
Enforcing Competition Law inDigitalMarkets and Ecosystems: Policy Challenges andOptions, TD/B/
C.I/CLP/74 (24 Apr. 2024), https://unctad.org/system/files/official-document/ciclpd74_en.pdf
(accessed 6 Jan. 2025).

120 Petit, supra n. 118; Ioannis Lianos, Academic ‘Capture’? The Hidden Costs of Corporate Funding in
Competition Policy Research and Proposed Remedies, CLES Research Paper Series 7 (2024).

121 Kurz, supra n. 132.
122 See e.g., Competition Commission South Africa, supra n. 81, s. 3.3.1; Eleanor M. Fox, South Africa,

Competition Law and Equality, Restoring Equity by Antitrust where Markets were Brutally Skewed, 3(1) CPI
Antitrust Chronicle 1 (2019).

123 OECD, Handbook on Competition Policy, supra n. 93.
124 See e.g., Fox, supra n. 122; and Lianos, supra n. 120.
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created by governmental measures, whereas competition rules aim to achieve market
balance by addressing barriers between economic participants within a given market.
Such an integrated approach is likely to result in a more equitable distribution of
benefits of digital trade and foster inclusive growth.

Under the AfCFTA Agreement, State Parties have attempted to integrate trade
and competition law by adopting the DTP and the Competition Protocol as integral
part of the agreement.125 However, a key question arises: to what extent can the
specific stipulations of the Competition Protocol within the AfCFTA framework
contribute to these objectives, given that competition laws themselves can some-
times exacerbate economic inequalities depending on the regulation approach
taken.126

5 THE VARIOUS LEVELS OF COMPETITION REGULATION IN
AFRICA

Market asymmetries and dominant positions in the anticipated integrated African
digital market, as well as anti-competitive behaviour, can currently be addressed at
the national and regional levels, and soon also at the continental level. Since the
AfCFTA Competition Protocol outlines a framework for integrating various levels
of competition regulation in Africa (section 5.2), I begin by briefly taking stock of
competition regulation at national and regional levels (section 5.1).

5.1 NATIONAL AND REGIONAL COMPETITION REGULATION IN A NUTSHELL

Over thirty of the fifty-four AfCFTA signatories have enacted national competition
laws.127 While these laws share some similarities, they vary considerably in the
behaviours they regulate, the priorities they emphasize, the penalties they impose,
the rigor of their enforcement, and the structures of their regulatory institutions.128

For the purpose of this discussion, two key observations merit attention129: First, the

125 On how to integrate competition laws in the African context, Eleanor M. Fox, Integrating Africa by
Competition and Market Policy, 60 Rev. Indus. Org. 305–326 (2022), doi: 10.1007/s11151-022-09854-1.

126 A different question is whether adopting ex ante regulation for digital markets in developing countries
could undermine digital innovation (see e.g., Anu Bradford, The False Choice Between Digital Regulation
and Innovation, 118(2) Nw. U. L. Rev. 377–454 (2024), doi: 10.2139/ssrn.4753107).

127 On national competition laws see e.g., Baker McKenzie, Competition in Africa Report 7–8 (2022);
Kamala Dawar & George Lipimile,Harmonization and Integration in Africa: The Case of Competition Law
and Policy, in The Emergent African Union Law: Conceptualization, Delimitation, and Application 69
(Olufemi Amao ed., OUP 2021); and Tim Büthe & Vellah K. Kigwiru, The Spread of Competition
Law and Policy in Africa: A Research Agenda, 1 Afr. J. Int’l Economic Law 41–83, 45–50 (2020).

128 On all these aspects, ibid.
129 While, to my knowledge, no academic text currently provides a comprehensive overview of competi-

tion law at the national-level across all African countries, Fox and Bakhoum’s work does cover a
significant number of these jurisdictions, in Fox & Bakhoum, supra n. 17. Examples of practitioner
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majority of State Parties have varied national-level competition laws, underscoring a
landscape marked by legal diversity; second, a significant number of State Parties lack
such laws, revealing notable gaps in the regulatory framework.130

At the regional level, the AfCFTA Agreement recognizes eight pre-existing
regional economic communities (RECs) as foundational ‘building blocks’ for the
establishment of the AfCFTA.131 These RECs have distinct approaches to competi-
tion regulation.132 Notably, the Arab Maghreb Union (UMA), the
Intergovernmental Authority on Development (IGAD), the Community of Sahel-
Saharan States (CEN-SAD), and the Economic Community of Central African
States (ECCAS) do not have formal competition regimes in place. Moreover, the
Southern African Development Community (SADC) focuses primarily on coopera-
tion and capacity building efforts,133 while RECs like the Common Market for
Eastern and Southern Africa (COMESA),134 the East African Community (EAC),135

and the Economic Community of West African States (ECOWAS) have developed
substantive supranational competition rules.136

In addition to the recognized RECs, other intra-African regional integra-
tion instruments also include competition law provisions. For example, the
Southern African Customs Union (SACU) requires Members to adopt compe-
tition policies and mandates cooperation among its Members for enforcing
competition laws,137 similar to SADC’s approach. Furthermore, the West
African Economic and Monetary Union (WAEMU) and the Economic and

developed overviews that cover most African jurisdictions are Baker McKenzie, supra n. 127 and
Bowmans, Africa Guide – Competition (2022), https://bowmanslaw.com/wp-content/uploads/2016/
12/Bowmans-Competition-Guide_04.03.2022.pdf (accessed 6 Jan. 2025).

130 Except for the Republic of Congo, Equatorial Guinea, and the Seychelles, all the State Parties that lack
national-level competition laws are considered least-developed countries (LDCs) by the United
Nations.

131 Recital 10 of the Preamble to, and Art. 1(t) of, the AfCFTA Agreement.
132 On regional competition regimes, see e.g., Dawar & Lipimile, supra n. 127; Büthe & Kigwiru, supra n.

127; at 53–61; Fox & Bakhoum, supra n. 17.
133 For an overview of SADC competition regulation, see Mfundo Ngobese & Alex Kühn, Regional

Competition Enforcement: Co-operation Between SADC Competition Authorities in the Investigation of Cross-
Border Cartels, Eleventh Annual Conference on Competition Law, Economics and Policy, University
of Johannesburg (2017), http://www.compcom.co.za/wp-content/uploads/2017/09/Cooperation-
between-agencies-in-the-SADC-region-draft-1.pdf (accessed 6 Jan. 2025); and Mark Burke et al.,
Cross-Cutting Competition Issues in Regional Industrial Development, Eleventh Annual Conference on
Competition Law, Economics and Policy, University of Johannesburg (2017), https://www.ssrn.co
m/abstract=3103594 (accessed 6 Jan. 2025).

134 For an overview of COMESA competition regulation, see Fox & Bakhoum, supra n. 17, at 133–139;
Dawar & Lipimile, supra n. 127, at 71–73.

135 For an overview of EAC competition regulation, see Joyce Karanja-Ng’ang’a, EACCompetition Law in
East African Community Law: Institutional, Substantive and Comparative EU Aspects (Emmanuel
Ugirashebuja et al. eds, Brill|Nijhoff 2017).

136 For an overview of ECOWAS competition regulation, see Fox & Bakhoum, supra n. 17, at 141–142.
137 Article 40 of the SACU Agreement.
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Monetary Community of Central Africa (CEMAC) have established substantive
supranational rules governing competition.138

Competition law provisions also feature in various PTAs/FTAs concluded
between RECs or individual State Parties, and third parties. For example, the EU-
SADC Economic Partnership Agreement (EPA) includes a specific provision for
cooperation in competition matters.139 More comprehensively, the Mauritius-
China FTA dedicates an entire chapter to competition,140 covering enforcement
co-operation141 and substantive obligations concerning non-discrimination in
enforcement,142 due process, and transparency.143 Notably, within its investment
chapter, this FTA permits certain interventions related to the forced transfer of
intellectual property under defined conditions.144

State Parties also participate in various informal networks that facilitate coopera-
tion, capacity building, and related activities, with the African Competition Forum
(ACF) being a prime example. The ACF is an informal network of African national
and multinational competition authorities, primarily aiming to promote ‘the adop-
tion of competition principles in the implementation of national and regional
economic policies of African countries’.145 Fox and Bakhoum highlight the ACF’s
productivity and active engagement in the field, noting its biannual conferences and
steering committee, which align with international conferences of affiliated groups,
including the International Competition Network (ICN), BRICS competition,
United Nations Conference on Trade and Development (UNCTAD) competition,
and the Organization for Economic Co-operation and Development (OECD)
Global Forum on Competition.146

5.2 Continental level: The AfCFTA protocol on competition policy

Under the AfCFTA Agreement, Article 7(1)(c) obligates AUMembers to negotiate
the establishment of competition regulations, suggesting that the AfCFTA State
Parties deemed such regulation important for achieving the agreement’s objectives.
These negotiations, initiated immediately after the AfCFTA Agreement’s adoption

138 For an overview of WAEMU competition law, see Fox & Bakhoum, supra n. 17, at 142–150. For an
overview of CEMAC competition regulation, see Tamara Dini, Merger Notification under the CEMAC
Competition Law Regime, Bowmans (18 Jan. 2021), https://bowmanslaw.com/insights/competition/
merger-notification-under-the-cemac-competition-law-regime/ (accessed 6 Jan. 2025).

139 Article 18 of the EU-SADC EPA.
140 Chapter 9 of the Mauritius-China FTA, but excluding it from its dispute resolution (Article 9.8).
141 Article 9.5 of the Mauritius-China FTA.
142 Article 9.3 of the Mauritius-China FTA.
143 Articles 9.3 and 9.4 of the Mauritius-China FTA.
144 Article 8.9(3)(c)(ii) of the Mauritius-China FTA.
145 Ibid.
146 Fox & Bakhoum, supra n. 17, at 129, 155.
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by the AU Assembly on 21 March 2018,147 culminated in February 2023 with the
adoption of the AfCFTA Competition Protocol, following nearly five years of
complex negotiations.148 Like the AfCFTA DTP, the Protocol will become an
integral part of the AfCFTA once it takes effect thirty days after ratification by
twenty-two State Parties.149 While amendments are theoretically possible until it
formally enters into force, no changes to its content are expected.

While noting that, unlike competition chapters in many other PTAs,150 the
AfCFTA Competition Protocol is subject to a binding dispute settlement
mechanism151 similar to the WTO DSB, with strong obligations and prohibitions
rather than merely common disciplines on transparency, procedural fairness and
cooperation, I focus on two key aspects: the integration of the various levels of
competition regulation in Africa (section 5.2[b]) and the substantial rules applicable
to competition cases with a continental dimension (section 5.2[c]). I begin by setting
out the institutional structure (section 5.2[a]).

5.2[a] Institutional Structure

To enforce its rules and achieve its objectives, the Protocol establishes several key
institutions. The AfCFTA Competition Authority (the Authority), designated as ‘an
autonomous body with an independent legal personality’, is organized into twomain
parts: the Board, responsible for decision-making, and the Investigative Body, tasked
with conducting inquiries.152 The Authority is authorized to make decisions, impose
sanctions, interdict certain conduct, prohibit mergers, and impose financial
penalties.153 The AfCFTA Council of Ministers154 is responsible for establishing
the Committee on Competition Policy (the Committee), which facilitates the
implementation of the Protocol and promotes its objectives.155 The Committee is
also charged with developing and recommending regulations to ensure the effective
implementation of the Protocol, including establishing procedures and defining the

147 Article 7(2) of the AfCFTA Agreement.
148 On design suggestions for the Protocol, see e.g., Fox, supra n. 125; Vellah K. Kigwiru, Supranational or

Cooperative? Rethinking the African Continental Free Trade Area Competition Protocol Institutional Design, 12
(1) J. Antitrust Enforcement 98–125 (2024), doi: 10.1093/jaenfo/jnad003; Elizabeth Gachuiri,
Approaching Competition Policy in the AfCFTA, in Inclusive Trade in Africa: The African Continental Free
Trade Area in Comparative Perspective Ch. 10 (David Luke & Jamie Macleod eds, Routledge 2019).

149 Article 26 of the Competition Protocol; Article 23(2) of the AfCFTA Agreement.
150 Mishra, supra n. 6, at 160.
151 Article 23 of the Competition Protocol subjects disputes arising regarding the Protocol to the AfCFTA

Dispute Settlement Mechanism.
152 Article 13(1) and (2) of the Competition Protocol.
153 See further Art. 17 of the Competition Protocol.
154 Article 11 of the AfCFTA Agreement.
155 Article 18(1) and (2) of the Competition Protocol.
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Authority’s powers.156 Completing the institutional structure, the Tribunal, another
‘autonomous body with an independent legal personality’, is designated to handle
appeals against the Board’s decisions.157

5.2[b] Integration of the Various Levels of Competition Regulation

As a starting point for establishing ‘an integrated and unified African continental
competition regime’, as envisaged in Article 2(a) of the Protocol, the State Parties
acknowledge the multiple levels of competition regulation in Africa by implement-
ing a bottom up approach and limiting its application to ‘conduct with a continental
dimension’.158 This is defined as conduct that significantly affects competition in
markets of at least two State Parties that do not share the same jurisdiction under the
existing RECs.159 This means the Protocol does not cover conduct that solely affects
competition within markets regulated by a common REC jurisdiction, nor does it
apply to matters that fall within the jurisdiction of national competition
authorities.160

While the Competition Protocol thereby closes any gaps for those cases cur-
rently not covered by any (African) competition regulation, complexity with this
bottom-up approach arises in scenarios where conduct impacts competition in
markets involving at least two State Parties outside the same REC-jurisdiction and
at least two State Parties within a common REC-jurisdiction. In such cases, con-
current jurisdiction between the Protocol and the relevant REC is established to the
extent that the two State Parties within the common REC are concerned. This
concurrency is implicitly acknowledged by what might otherwise be considered a
legally meaningless provision that allows REC-level competition authorities to
‘maintain their jurisdiction as building blocks for an integrated competition regime
in Africa’.161 The Council is tasked with developing future regulations and proce-
dures to manage the concurrent jurisdiction.162 However, in instances where there is
a conflict between the Protocol and REC competition laws, the provisions of the
Protocol ‘shall prevail’.163

156 Article 19 of the Competition Protocol.
157 Article 24(1) and (2) of the Competition Protocol.
158 Article 3(1) of the Competition Protocol.
159 Article 1(h) of the Competition Protocol.
160 Confirmed in Art. 3(2) of the Competition Protocol.
161 Article 20(1) of the Competition Protocol.
162 Article 20(2) of the Competition Protocol.
163 Article 3(3) of the Competition Protocol. The term ‘regional agreement’ is ambiguous but, when read

in conjunction with Art. 19 of the AfCFTA Agreement to which it refers, it appears to incorporate
both RECs and other trade agreements between State Parties. This suggests that the provision impacts
not only the Competition Protocol’s interaction with REC-level competition regulation but also its
relationship with other trade agreements, such as those discussed in s. 5.1 supra.
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To be able to manage the interplay between the competition regimes and
sectoral regulatory laws at national, regional, and continental levels, as envisaged in
Article 2(g) of the Protocol, State Parties are required to notify the Secretariat of their
national laws and international commitments related to matters covered by the
Protocol.164 Notably, the considerable number of State Parties that have not yet
established national competition laws165 must enact such laws and create enforce-
ment bodies upon the Protocol’s entry into force.166 To this effect, the AfCFTA
Secretariat or Authority, upon request, must provide technical assistance to State
Parties ‘wishing to enact competition legislation and establish competition enforce-
ment bodies’.167 When doing so, State Parties must keep in mind their overall
obligation to endeavour to harmonize their competition laws in consistency with
the Protocol.168 While it is not yet clear whether the State Parties share values to a
sufficient degree for harmonization, the commitment to the principles of transpar-
ency, independence, and procedural fairness is a good starting point for achieving a
bottom-up approach towards regulatory convergence.169

Importantly, the State Parties have recognize the need for close cooperation
across all levels of competition regulation when implementing the Protocol to
address harmful anti-competitive practices170 and achieve uniformity in interpreta-
tion and enforcement.171 To facilitate such cooperation, the Council is tasked with
developing regulations to establish a network of national, regional and continental
competition authorities.172 Moreover, the Authority must recommend procedures
and policies to strengthen cooperation between AU Members.173

Ultimately, the culmination of these arrangements involves the AU Assembly,
which is tasked with adopting ‘a roadmap for an integrated and unified African
continental competition regime’.174 This roadmapmust align with the Abuja Treaty,
which establishes the African Economic Community, and must consider the com-
petencies of the various competition regimes. Notably, the operationalization of the
Authority must proceed in accordance with the roadmap, which will form an
integral part of the Protocol upon its adoption.175

164 Article 12 of the Competition Protocol.
165 Section 5.1 supra.
166 Article 12(3) of the Competition Protocol.
167 Article 22(2) of the Competition Protocol.
168 Article 12(5) and (7) of the Competition Protocol.
169 See generally Rodrigo Polanco Lazo & Pierre Sauvé, The Treatment of Regulatory Convergence in

Preferential Trade Agreements, 17(4) World Trade Rev. 575–607 (2018), doi: 10.1017/
S1474745617000519.

170 Recital 5 of the Preamble to the Competition Protocol.
171 Recital 7 of the Preamble to the Competition Protocol.
172 Article 22(3) of the Competition Protocol.
173 Article 22(4) of the Competition Protocol.
174 Article 25(1) of the Competition Protocol.
175 Article 25(2) of the Competition Protocol.
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5.2[c] Substantive Rules for Cases With a Continental Dimension

For competition cases under the scope of this Protocol, namely those with a con-
tinental dimension,176 the State Parties identified four broad categories of anti-
competitive practices that are deemed incompatible with the proper functioning of
substantial parts of the AfCFTA Market177: (1) agreements and concerted practices
that restrict competition, (2) abuse of a dominant market position, (3) anti-compe-
titive mergers or acquisitions, and (4) abuse of economic dependence. Following this
classification, the precise conditions when the behaviour for each of these categories
is prohibited are stipulated in detail.178

Particularly relevant to this discussion is the fourth category, abuse of eco-
nomic dependence, also known as abuse of a superior bargaining position.179

Derived from competition rules in several EU Member States,180 the concept
addresses situations where a company in a relatively stronger position abuses this
position by exploiting or unduly pressuring another company that is economically
dependent. Thus, unlike the prohibition of abuse of dominance, which involves a
dominant market position, abuse of economic dependence requires only a superior
position relative to the dependent counterparty.

Given the difficulty of defining market boundaries and proving dominance in
digital markets due to rapid technological evolution and market innovation, this
approach to determine dominance, initially confined to the retail sector, has gained
significance in the online platform sector, especially in addressing self-preferencing
strategies. Reflecting recent trends,181 Article 11(4) specifically targets the digital and
data economies within the provision on the abuse of economic dependence, prohi-
biting designated gatekeepers or core platforms from engaging in specified types of
anti-competitive conduct.

176 Article 3(1) of the Competition Protocol.
177 Article 5 read with Art. 1(1)(l) (definition of ‘Market’) of the Competition Protocol.
178 Article 6 (horizontal business practices), Art. 7 (vertical business practices), Art. 8 (exemptions from

horizontal and vertical business practices), Art. 9 (abuse of a dominance), Art. 10 (mergers and
acquisitions), and Art. 11 (abuse of economic dependence and any other anti-competitive practices).

179 Japan (Art. 2(5) Anti-Monopoly Act); Korea (Art. 45(1)(6) Monopoly Regulation and Fair-Trade
Act); Taiwan (Arts 20 and 25 Taiwan Fair Trade Act).

180 Germany (s. 20 Act against Restraints of Competition); France (Art. L. 420-2(2) French Commercial
Code); Italy (Art. 9 Law No. 192 of 18 Jun. 1998).

181 In addition to examples listed in ibid., see Art. 5 (2) Regulation (EU) 2022/1925 of the European
Parliament and of the Council of 14 Sep. 2022 on contestable and fair markets in the digital sector and
amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act) Doc L 265/1.
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6 LEVERAGING CONTINENTAL-LEVEL COMPETITION RULES TO
ADDRESS ECONOMIC INEQUALITIES ARISING FROM AFRICAN
DIGITAL MARKET INTEGRATION

While competition cases affecting economic inequalities at the inter-continental,
intra-African, or intra-state levels can arise at all three jurisdictional levels, the
stipulations in the AfCFTA Competition Protocol that may contribute to equitably
distributing the benefits of digital trade vary depending on whether they apply to
cases with a continental dimension (section 6.1), or fall under the purview of anREC
or a national competition regulation (section 6.2). Some contributions may apply
across all three jurisdictional levels (section 6.3). Therefore, I differentiate along these
lines when considering the role and potential of these rules.

6.1 JURISDICTION OF THE AfCFTA PROTOCOL: ENFORCING PROHIBITED CONDUCT

Addressing the massive dominance and data concentration of firms from economic-
ally powerful regions, and disciplining the resultant anti-competitive behaviour, is
crucial to prevent widening global economic disparities, support the growth of
African firms in these sectors, protect supply chains, and manage any distributional
tension between AfCFTA State Parties. These tensions become particular important
when a State Party benefits disproportionately from Africa’s digital and data markets,
especially when acting as gateways to the entire market. With the growing inter-
connectedness of African markets and potential trade agreements with non-AfCFTA
countries, there is an increasing risk that anti-competitive behaviour could stem from
entities within an AfCFTA State Party but controlled by interests in Asia, Europe, or
North America. A relevant example is the ongoing negotiations between the US and
Kenya regarding the STIP, aimed at establishing digital trade rules that might favour
dominant US MNEs.182

As African digital markets become more integrated, competition cases with
a continental dimension, i.e., where conduct impacts competition beyond a
single REC jurisdiction and outside national competition authorities’ jurisdic-
tion, are likely to increase. The Protocol outlines several prohibitions that, if
enforced, could curb anti-competitive behaviour and reduce dominance in
digital markets.

This discussion does not contribute to the debate on the most effective tools for
regulating competition in digital markets, while recognizing the uncertainty sur-
rounding the application of traditional competition law in this context and the lack of

182 The US reversed their stance inWTO digital trade negotiations and thus might change their approach
in future FTA negotiations too.
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consensus on this issue.183 Instead, the focus is on how the legal framework provided
in the Protocol can account for the unique characteristics of the digital market, as
described above. Given the dynamic nature of digital markets, each intervention
must be assessed based on the specific market circumstances at the time. The
considerations for possible interventions are not exhaustive and are divided into
the following categories: abuse of economic dependence (specifically gatekeepers
and core platforms), other selected forms of anti-competitive behaviour, and
mergers.

6.1[a] Gatekeepers, Core Platforms, and Abuse of Economic Dependence

The aforementioned challenges of proving dominance in digital markets make
enforcing the prohibition of abuse of economic dependence, as outlined in Article
5(d) read with Article 11 of the Protocol, more suitable for addressing massive data
concentrations and the issues arising from them than the prohibition on abuse of a
dominant position in Article 9, as it focuses on a superior position relative to the
dependent counterparty rather than demonstrating dominance.

For designated gatekeepers and core platforms, Article 11(4) assumes superiority
and economic dependence of the counterpart.184 Therefore, the first step for its
effective enforcement is for the Council of Ministers to establish a list of gatekeepers
and core platforms, as per Article 11(5). Given that most anti-competitive behaviours
likely stem from Big Techs, it may benefit AfCFTA State Parties to designate these
firms as gatekeepers.185 The South African Competition Commission’s non-exhaus-
tive list of active platforms can guide the designation of non-African gatekeepers.186

Moreover, the inclusion of emerging African gatekeepers, like Takealot, must be
carefully considered, especially given the recent entry of Amazon into the market.187

Being a gatekeeper and possessing large amounts of data provides a competitive
advantage, particularly through network effects and economies of scale, which may
lead to durable market power. While not inherently anti-competitive, these advan-
tages can be abused to create high market entry barriers.188 Accordingly, Article 11

183 See Mishra, supra n. 6, at 166 for further references.
184 The addition of core platforms alongside gatekeepers is slightly confusing because gatekeepers are

defined as operating a core platform (Art. 1(k) of the Competition Protocol), see also Folakunmi
Pinheiro, Regulating Africa’s Digital Markets: What to Do, and What Not to Do, Competition Policy
International (11 Jun. 2023), https://www.pymnts.com/cpi-posts/regulating-africas-digital-markets-
what-to-do-and-what-not-to-do/ (accessed 6 Jan. 2025).

185 Also done by the European Commission, Digital Markets Act: Commission Designates Six Gatekeepers,
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_4328 (accessed 6 Jan. 2025).

186 Competition Commission South Africa, supra n. 81, at 20.
187 See Amazon, supra n. 82.
188 Competition Commission South Africa, supra n. 81, at 38.
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(4) prohibits nine types of anti-competitive conduct by designated gatekeepers or
core platforms:

(1) imposing price or service parity clauses on business users;
(2) imposing anti-steering provisions or preventing business users from

directly reaching consumers outside a core platform;
(3) using business user data competitively against them;
(4) prioritizing their own services or products on a core platform;
(5) discriminating against small and medium enterprises in fees or treatment;
(6) restricting data portability and inhibiting platform switching for busi-

nesses and end-users;
(7) failing to clearly identify paid ranking as advertising in search results, or

allowing paid results to dominate the first page of organic results;
(8) combining personal data from different services offered by the gate-

keeper; and
(9) requiring the pre-installation of gatekeeper applications or services on

devices.189

This list of prohibitions includes several well-known challenges in digital markets.
Enforcing these would curb anti-competitive behaviour,190 thereby likely distribut-
ing the benefits of digital trade more equitably.

Prohibiting service parity clauses and anti-steering provisions allows business
users to offer better deals or enhanced services on other platforms or directly to
consumers, promoting competition and consumer choice. Preventing gatekeepers
from using data collected from business users to compete against them also promotes
competition, as it stops platforms from leveraging insights to disadvantage their own
users. The provision against self-preferencing prohibits platforms from prioritizing
their own services, thereby ensuring a level playing field for all sellers. Also, addres-
sing exploitative practices such as price discrimination and misleading trading con-
ditions ensures paid search results are clearly labelled and do not overshadow organic
results. To this effect, South Africa’s Competition Commission, for instance, found
that unjustified differential treatment between domestic businesses and international
chains hindered domestic firms’ access to and participation in digital markets.191

Prohibiting the combination of data from different services (e.g., search engines,
social media, e-commerce platforms) prevents gatekeepers from creating detailed
consumer profiles to target advertisements or services more effectively, making it

189 Article 11(4)(a)–(i) of the Competition Protocol.
190 But see Pinheiro, supra n. 184.
191 Competition Commission South Africa, Online Intermediation Platform Inquiry. Final Report and

Decisions 10–11 (Jul. 2023), https://www.compcom.co.za/wp-content/uploads/2023/07/CC_OIP
MI-Final-Report.pdf (accessed 6 Jan. 2025), ss 4.3, 6.2, & 7.3.
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difficult for smaller competitors lacking access to such comprehensive data, to
compete effectively. Moreover, banning tying and bundling practices, such as
requiring the pre-installation of gatekeeper applications or services on devices,
protects consumer choice and prevents competitors from being disadvantaged.

Lastly, prohibiting restrictions on data portability and platform switching,
defined as the ability ‘to communicate, execute programs, or transfer data among
various functional units’ with minimal user knowledge of their unique
characteristics,192 would facilitate easy data transfer across platforms without locking
consumers into a dominant service. This enables consumers to combine features
from different digital platforms, promoting competition from new market entrants
lacking the data resources of established firms,193 thereby fostering innovation.194

Examples of restrictions include preventing third parties from installing interoperable
applications or software and not providing user data in a standard format,195 i.e.,
structured, commonly used and machine-readable format. The latter must not be
confused with the right of data subjects to request access to their data in a standard
format from the data controller.196

Moreover, while there are no specific conduct obligations on gatekeepers, such
as those in the EU’s Digital Markets Act (DMA),197 which includes ensuring data
portability,198 enforcing the prohibition on restricting data portability is likely to be
supported by State Parties as they are obligated under the AfCFTA DTP to promote
and support data innovation by cooperating on developing policies and standards for
data mobility, including consumer data portability.199 This illustrates the need to
consider both Protocols together.

Indeed, concerns exist about data portability’s effectiveness in enhancing com-
petition. A 2019 study found that Facebook’s data portability mechanisms had
limited success in promoting competition,200 though this may not apply to all
sectors.201 Some argue that preventing firms from accumulating data to improve
services might deter innovation.202 Others state that compliance costs can be high

192 Data Protection Working Party, Guidelines on the Right to Data Portability 14 (5 Apr. 2017) WP 242
rev.01, Art. 29.

193 Mishra, supra n. 6, at 170.
194 UNCTAD, supra n. 194, at 41–42.
195 Similar OECD, Data Portability, Interoperability and Competition (2021), https://web-archive.oecd.org/tem

p/2022-04-28/576224-data-portability-interoperability-and-competition.htm (accessed 6 Jan. 2025).
196 As e.g., Art. 20 of the General Data Protection Regulation (GDPR), which applies to personal data.
197 Articles 5–8 of the DMA include obligations for gatekeepers.
198 Article 6(9) of the DMA.
199 Article 23(b) of the DTP.
200 Gabriel Nicholas &Michael Weinber,Data Portability and Platform Competition: Is User Data Exported from

Facebook Actually Useful to Competitors (Engelberg Center on Innovation Law and Policy Nov. 2019).
201 Mishra, supra n. 6, at 171.
202 Peter Swire & Yianni Lagos,Why the Right to Data Portability Likely Reduces Consumer Welfare: Antitrust and

Privacy Critique, 72(2) Md. L. Rev. 335, 357–358 (2013), doi: 10.2139/ssrn.2159157; Jenny, supra n. 93.
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due to the complexity and expense of creating interoperable datasets,203 a concern
mitigated by the dominance, or at least superiority, of gatekeepers.

6.1[b] Selected Other Anti-competitive Behaviour

Digital markets also facilitate other forms of anti-competitive conduct not specifi-
cally included in Article 11(4) but that may fall under traditional forms of abusive
behaviour, applicable to all firms, digital or not. For example, denying competitors
access to essential inputs or technologies, a common issue in digital markets,204 could
be considered as refusal to provide access to an essential facility, prohibited under
Article 9(2)(f). Preventing business users from engaging with consumers directly
could be seen as a form of refusal to deal with those wishing to operate outside the
platform, or as restraint on sale, including by output restriction, prohibited in Article
6(1)(b). Restricting data portability or inhibiting platform switching could involve
refusal to support businesses that want to leave the platform. If not accepted as
indirectly addressed, concerted refusal to purchase or supply is prohibited under
Article 6(1)(e). Algorithmic collusion, an increasing concern as firms use AI-driven
solutions for pricing and other functions,205 is captured under Article 6(1)(a), which
addresses agreements directly or indirectly fixing prices and trading conditions.

There are also no requirements for data sharing with other market players under
reasonable terms, despite the importance of data access for consumer analytics in the
digital sector. This is particularly significant in AI-driven sectors where large data sets
are essential. For dominant gatekeepers, qualifying a database as an essential facility
could be an approach. While the legal test for this might indeed be ‘difficult to satisfy
in digital markets’,206 if one accepts that essential facilities refer not only to critical
infrastructure but also to critical resources207 necessary to compete, then refusing
access to a database when economically feasible can be disciplined under of the
Protocol.

6.1[c] Mergers

Article 10, which governs merger and acquisitions with a continental dimension,
does not specifically address digital mergers but applies to all types of mergers and can
therefore be used to address concerns about market dominance and inequalities in

203 Ibid., at 340.
204 Competition Commission South Africa, supra n. 81, at 28.
205 See generally OECD, Algorithms and Collusions, supra n. 102.
206 Mishra, supra n. 6, at 169.
207 See e.g., Rok Dacar, The Essential Facilities Doctrine, Intellectual Property Rights, and Access to Big Data, 54

Int’l Rev. Intell. Prop. & Competition L. 1487–1507 (2023), doi: 10.1007/s40319-023-01396-7.
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the African digital market. Specifically, Article 10 does not prevent competition
authorities from investigating digital mergers, considering challenges related to
notification thresholds and assessments, or from exploring new theories of harm
unique to digital markets,208 thereby addressing the current underenforcement of
digital merger control.209

Article 10(2), read with Article 10(1)(b), reflecting standard benchmarks for
merger analysis, limits the threshold for notification and merger notification fees to
turnover and asset-based criteria. This might not fully capture all relevant mergers in
the digital space, as nascent firms may lack significant turnover or sufficient assets to
trigger notification.210 To address this, the threshold could be set very low,211 and
the inherent value of data could be included in the asset benchmarks. Since digital
firms derive their market power from data rather than revenue, this adjustment
would allow the Authority to review more digital mergers, thereby help capturing
the long-term anti-competitive effects of these transactions. This could even result in
firms breaking into smaller units, reducing market concentration across various
sectors.212

Most relevant for determining ‘whether a merger is likely to substantially lessen,
prevent, restrict, or distort competition’ within the digital market are three provi-
sions. First, by mandating consideration of dynamic characteristics such as growth
and innovation, Article 10(7)(f) ensures that constraints on innovation are consid-
ered. This is more relevant than the service itself in digital mergers where services
may be free. Second, if data is accepted as an essential facility, control over data must
be considered when determining the nature and extent of vertical integration, as
stipulated in Article 10(7)(g). Third, the mandate in Article 10(7)(i) to consider
whether a merger will remove an effective competitor can help avoid stifling
competition and innovation through so-called killer acquisitions of emerging com-
petitors. For example, Facebook’s acquisition of Instagram in 2012213 andWhatsApp

208 Competition Commission South Africa, supra n. 81, at 17.
209 Almost all digital mergers have been approved, often without any conditions, see e.g., for theUK, Jason

Furman, Unlocking Digital Competition Report of the Digital Competition Expert Panel 6, 91–93 (Mar.
2019); for South Africa, Competition Commission South Africa, supra n. 81, at 27.

210 Competition Commission South Africa, supra n. 81, at 27.
211 See e.g., Maurice E. Stucke, The Relationship Between Privacy and Antitrust 97(5) Notre Dame L. Rev.

Reflection 400–417, 408 (2022); Competition Authority of Kenya, Revised Guidelines on Relevant
Market Definition (2019).

212 See e.g., Alibaba’s Split after a Chinese Competition Law Amendment to Prohibit Abusing Data,
Algorithms, Technology (see e.g., Wakabayashi, Alibaba, China’s E-commerce Giant, Will Split into 6
Units, New York Times (28 Mar. 2023), www.nytimes.com/2023/03/28/business/alibaba-china-e-
commerce.html (accessed 6 Jan. 2025).

213 Federal Trade Commission, FTC Closes Its Investigation into Facebook’s Proposed Acquisition of Instagram
Photo Sharing Program (22 Aug. 2012), https://www.ftc.gov/news-events/news/press-releases/2012/
08/ftc-closes-its-investigation-facebooks-proposed-acquisition-instagram-photo-sharing-program
(accessed 6 Jan. 2025).
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in 2014214 eliminated potential competition and consolidated Facebook’s
dominance.

The mandate to consider all relevant public interest factors, specifically promot-
ing sustainable and inclusive socio-economic and industrial development, employ-
ment, the competitiveness of small and medium-sized firms, and the ability of
industries to compete internationally, greatly aids in the ability to navigate
inequalities.

Furthermore, it remains to be seen whether the Authority will adopt a pre-
sumption of harm for mergers involving actual or potential competitors, as suggested
byMotta and Peitz215 and the Stigler report,216 incorporate a balance of harm test, as
recommended in the Furman report,217 or increase oversight of acquisitions of small
start-ups by dominant platforms, as suggested in the Cremer report,218 asking specific
questions related to digital barriers to entry, data usage, competitive constraints, and
market power in the digital space.219

The South African Competition Tribunal’s prohibition of the proposed merger
between Naspers Group’s MIH and WeBuyCars in 2020 exemplifies the enforce-
ment of merger provisions using digital market-relevant tools.220 Naspers, a global
internet group, controls over seventy-nine firms in South Africa, including OLX, an
advertising platform, and Autotrader, specializing in vehicle classifieds. Although
there was no horizontal overlap, the acquisition of a stake in Frontier Car Group
(FCG) indicated Naspers’ plans to enter the market for wholesale and online car
buying, directly competing withWeBuyCars. The Commission determined that the
synergies from OLX, Autotrader, and FCG would give Naspers and WeBuyCars a
significant competitive advantage. The Tribunal rejected the merger due to concerns
that this data combination, coupled with Naspers’ strategic intent and WeBuyCars’
market leadership, could stifle competition and innovation.221

214 Commission, Case M.7217 Facebook/WhatsApp: Commission Decision Pursuant to Art. 6(1)(b) of
Council Regulation No 139/20041, C(2014) 7239 final, 164.

215 Massimo Motta & Martin Peitz, How to Deal With Big Tech Mergers (2020), https://voxeu.org/article/
how-deal-big-tech-mergers (accessed 6 Jan. 2025).

216 Stigler Report, Stigler Committee on Digital Platforms 93 (2019), https://www.sipotra.it/wp-content/
uploads/2020/02/Stigler-Committee-on-Digital-Platforms-Final-Report.pdf (accessed 6 Jan.
2025).

217 Furman, supra n. 209, at 99.
218 Jacques Crémer, Yves-Alexandre de Montjoye & Heike Schweitzer, Competition Policy for the Digital

Era 110–113 (2019), https://euagenda.eu/upload/publications/untitled-257961-ea.pdf (accessed 6
Jan. 2025).

219 Ibid.
220 Competition Tribunal of South Africa, Case No: LM183Sep18, order (27 Mar. 2020), https://www.

comptrib.co.za/open-file?FileId=52223 (accessed 6 Jan. 2025); Reasons for Decision (public version) (7
Dec. 2020), https://www.comptrib.co.za/open-file?FileId=52692 (accessed 6 Jan. 2025).

221 In detail, Competition Commission South Africa, supra n. 81, at 29–30.
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6.2 JURISDICTION OFRECs AND NATIONAL AUTHORITIES: ENHANCING COMPETITION

LAWS AND ENFORCEMENT THROUGH TECHNICAL ASSISTANCE AND CAPACITY

BUILDING

National and REC-level competition laws take precedence in cases without a
continental dimension, as jurisdiction lies with RECs or national authorities, leaving
AfCFTA authorities unable to directly sanctioning anti-competitive behaviour.
However, Article 22(1) and (2) require the AfCFTA Secretariat or Authority to
provide technical assistance and capacity-building in cooperation with the State
Parties, RECs, and development partners. This allows the AfCFTA Secretariat or
Authority to influence and guide the design and enforcement of regional and
national competition laws, even outside its direct jurisdiction.222

Assigning this support to AfCFTA institutions, rather than relying on other
State Parties, is crucial given the trade dynamics, where larger economies dominate
and may perceive strict competition laws in smaller State Parties as obstacles to their
commercial interests, potentially discouraging support for robust competition frame-
works in smaller nations.

Technical support for establishing domestic competition laws and enforcement
bodies is available to any requesting State Party or AUMembers, not just those with
the most pressing needs. This support can be drawn from the institution’s resources
or from specifically mobilized funds.223 The strategic use of these resources, includ-
ing the potential to attract external funding, such as official development assistance
from the European Commission, which has experience in managing complex
supranational competition regimes, is particularly noteworthy.

As traditional tools in competition law struggle to address anti-competitive
practices in data-driven markets, capacity building activities should include gathering
and sharing best practices to inform the development of new laws and the enhance-
ment of existing ones. As suggest by Mishra in the context of digital trade chapters in
PTAs and DEAs, best practices identified by theOECD and ICN can be leveraged.224

The OECD has analysed digital market economics, assessing the relevance of
existing competition rules in the digital era225 and developing tools for regulators to
address challenges such as network effects and winner-takes-most dynamics.226

Similarly, the ICN, a knowledge-sharing platform on global competition law in
the digital economy, has contributed significantly through reports on competition

222 See also Mishra, supra n. 6, in Ch. 5.
223 Article 22(2) of the Competition Protocol.
224 Mishra, supra n. 6, at 176–182.
225 OECD Competition Committee, The Digital Economy. N 151 DAF/COMP(2012)22 (7 Feb. 2013).
226 OECD, Handbook on Competition Policy, supra n. 93, at 19.

AFCFTA COMPETITION PROTOCOL 37



law advocacy and studies on cartels in Big Data and AI-driven industries.227 The ICN
and OECD have also collaborated on a joint survey on international cooperation in
competition law enforcement.228

Considering best practices, including data-restrictive measures such as data
localization, and new tools for more equitable competition, such as increased
scrutiny of anti-competitive conduct in digital markets and requirements for data
portability, interoperability and mandatory data sharing, may lead AfCFTA State
Parties to develop new competition law tools and enhance existing ones that foster
the growth of domestic and African data driven sectors.229 In turn, empowering
domestic technology firms to innovate and scale230 could help economically lagging
State Parties catch up with their more developed African counterparts and enhance
Africa’s participation in global digital trade.

Given the reliance of many African countries on Big Tech platforms for digital
inclusion,231 competition law may also serve as a tool of industrial policy to support
the growth of local digital firms and counterbalance the dominance of Big Techs.232

Importantly, the Protocol does not limit the policy space for domestic or regional
competition laws to address inequalities within individual State Parties or across
Africa,233 nor does it prevent the effective enforcement of anti-competitive conduct
originating from entities within or outside AfCFTA countries.

Technical assistance and capacity building are crucial for addressing the severe
capacity constraints many State Parties face in developing and enforcing their
competition laws, particularly in the data-driven industries, where Big Techs possess
vastly superior resources.234 These efforts are essential for bridging gaps in competi-
tion laws, strengthening enforcement capacities at REC and national levels, and
countering the dominance of MNEs from Asia, Europe, and China, especially in the

227 ICN, ICN Members’ Recent Experiences (2015–2018) in Conducting Competition Advocacy in Digital Markets
(2019), https://www.internationalcompetitionnetwork.org/wp-content/uploads/2019/06/AWG_Adv
DigitalMktsReport2019.pdf (accessed 6 Jan. 2025); ICN, Big Data and Cartels (Jun. 2020), www.interna
tionalcompetitionnetwork.org/wp-content/uploads/2020/06/CWG-Big-Data-scoping-paper-summary
ENGFR.pdf (accessed 6 Jan. 2025).

228 OECD & ICN, Report on International Co-operation in Competition Enforcement (2021), https://www.
oecd.org/en/publications/2021/01/oecd-icn-report-on-international-co-operation-in-competi
tion-enforcement_f4b1638e.html (accessed 6 Jan. 2025).

229 For more discussion, see OECD, Handbook on Competition Policy, supra n. 93; Maurice E. Stucke,
Breaking Away: How to Regain Control Over Our Data, Privacy, and Autonomy (OUP 2022).

230 See e.g., Maxwell Wessel, How Big Data Is Changing Disruptive Innovation (HBR 27 Jan. 2016), www.
hbr.org/2016/01/how-big-data-is-changing-disruptive-innovation (accessed 6 Jan. 2025); OECD,
Data-Driven Innovation: Big Data for Growth and Well-Being (2015).

231 UNCTAD, supra n. 157, at 51.
232 Ibid., at 54.
233 In this regard, see e.g., Alexander Beyleveld & Firoz Cachalia, Exploring Legal and Policy Options to

Address the Competition-Inequality Nexus: The Case of South Africa, in Competition Law and Economic
Inequality Ch. 6 (Jan Broulík & Katalin Cseres eds, Hart Publishing 2022).

234 World Bank, World Development Report 2021: Data for Better Lives 232 (2021).
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digital and data economies. This, in turn, helps reduce inequalities between Africa
and these regions.

6.3 CONSIDERATIONS RELATING TO ALL JURISDICTIONAL LEVELS WITHIN AFRICA

Certain stipulations in the Protocol can help address economic inequalities across all
three jurisdictional levels – national, regional, and continental – by enhancing
cooperation and coordination in enforcement (6.3[a]), incorporating a navigation
and negotiation strategy into the roadmap envisioned by the Draft Protocol (6.3[b]),
and safeguarding market integration gains, while ensuring market balance (6.3[c]).

6.3[a] Cooperation and Coordination in Enforcement

To fulfil its mandate of developing a network of competition authorities to facilitate
cooperation and coordination in implementing this Protocol,235 the Council could
establish an AfCFTA body responsible for both coordinating and cooperating in
competition law enforcement at national, regional, and continental levels. This body
would align tasks, schedules, and activities, while overseeing cooperation in enforce-
ment, facilitating the sharing of information, resources, and expertise among autho-
rities at all levels.

While cooperation and coordination in enforcement often occur through
bilateral agreements between competition regulators,236 such arrangements may
have limited impact when, for example, anti-competitive conduct primarily affects
foreign firms, especially where sufficient competition exists domestically.237

Assigning the coordination and oversight of cooperation to an AfCFTA institution
would help mitigate the risk of individual State Parties’ interests compromising
consistent and equitable enforcement across the continent. Equitable enforcement
fosters convergent interpretation238 and ensures that actions or inactions in specific
jurisdictions (particularly those with large markets) do not undermine efforts to
reduce economic disparities elsewhere. This is especially crucial in preventing dis-
advantages among African countries and bridging gaps with digitally advanced
regions, given the multilayered, approach for national, regional and continental
competition laws,

However, some selective enforcement that protects domestic or African firms
by discriminating against specific foreign or non-African technology firms might be

235 Article 22(3) of the Competition Protocol.
236 Daniel K. Tarullo, Norms and Institutions in Global Competition Policy, 94(3) Am. J. Int’l L. 478–504,

496, 498 (2000), doi: 10.2307/2555320.
237 Ibid., at 498.
238 As aimed for in Recital 7 of the Preamble to the Competition Protocol.
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beneficial, allowing domestic or African technology firms to catch up economically.
While such discrimination could negatively impact digital trade flows and may be
inconsistent with GATS if relevant commitments have been made, this approach
might be considered necessary in contexts where anti-competitive behaviour is
underenforced in jurisdictions outside the AfCFTA. Notably, the WTO panel in
Brazil – Taxation found that concerns regarding the need to bridge the digital divide
fell within the meaning of Article XX(a) of the GATT (public morals).239

6.3[b] Incorporating a Navigation and Negotiation Strategy into the Roadmap

When adopting a strategic roadmap for an integrated and unified African continental
competition regime, the AU Assembly could include two aspects to address eco-
nomic inequalities exacerbated by evolving digital trade across all three jurisdictional
levels:

First, the AU Assembly could incorporate a strategy for navigating inequalities
in the digital and data economies to guide future rulemaking and enforcement efforts
at national, regional, and continental jurisdictions when addressing disparities at all
levels – national, regional, and continental jurisdictions. By embedding a shared
understanding of the role of coordination and cooperation in addressing these
inequalities, the strategy would help align the efforts of different economies, recog-
nizing that successful cooperation often relies on ensuring that all parties see tangible
benefits. This is particularly important when smaller economies seek actions that
could disadvantage larger ones. Also, developing a shared vision for the role and
potential of domestic competition regulations in tackling local disparities might be
challenging, due to the unique nature of each country’s economic inequalities, but
would promote collaboration among State Parties, ensuring that domestic distribu-
tional policies are effective, i.e., not being undermined by other State Parties’
policies, and consistent with broader domestic and international objectives.

A shared vision would enable a more detailed exploration within the proposed
network of competition authorities, thus enhancing cooperation and coordination in
applying the Protocol. This shared understanding would also guide the Authority’s
recommendations on procedures and policies to improve cooperation among State
Parties. It would help the Council develop regulations to manage concurrent
jurisdiction, fostering a collaborative regulatory environment across national, regio-
nal, and continental competition authorities. Ultimately, this approach would lead to
a more equitable distribution of economic benefits among AfCFTA State Parties.

239 WTO, Brazil – Certain Measures Concerning Taxation and Charges (Brazil-Taxation) – Report of the Panel,
11 Jan. 2019, WT/DS472/R, para. 7.548.
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Second, the AU Assembly could incorporate measures to strengthening collec-
tive bargaining into the road map by pooling economic and political resources. By
capitalizing on the AfCFTA, African countries can develop shared positions on key
competition law issues, particularly in data governance, and reflect these in the
roadmap. Negotiating as a single entity would transform the fragmented voices of
fifty-four countries into a cohesive collective, enhancing their bargaining power
both regionally and globally. This is particularly useful for establishing cross-border
rules to address anti-competitive practices in digital and data economies, where
competition rules are often underenforced in major economies like China and the
US. A consolidated African stance in negotiations would improve the prospects of
developing effective rules to mitigating economic disparities, especially those exa-
cerbated by digital transformation.

6.3[c] Closing Observations: Safeguarding Market Integration Gains and Ensuring Market Balance

By enforcing rules against prohibited, anti-competitive practices in cases with a
continental dimension and ensuring the equitable application of competition laws
across the continent – without enforcement gaps and in a manner that protects
African technology firms – private cross-border operators can be disciplined. This
disciplining would prevent them from exploiting the increased leeway arising from
the dismantling of state-imposed barriers to digital trade within Africa, potentially
replacing those with barriers created by private operators.240 In doing so, it would
counterbalance the potential erosion of economic gains achieved through digital
market integration,241 underscoring the complementary role of competition laws
and trade laws.

More broadly, addressing the above-described potential for dominant market
positions and the associated risks of anti-competitive behaviour242 is crucial for
achieving market balance, a fundamental aim of competition policy. A balanced
market ensures the optimal satisfaction of consumer demand while safeguarding the
profitability of suppliers.243 It is essential for creating a dynamic and healthy market
where goods and services are traded without distortion. While some market distor-
tions may persist, effectively enforced continental competition rules can internalize

240 Supra s. 4.2.
241 This possibility was already emphasized by the GATT panel in the Decision on Restrictive Business

Practices: Arrangement for Consultation (18 Nov. 1960) BISD 9S/28 recital 1, echoing Adam Smith’s
illustration (in 1776) of the negative effects of cross-border anti-competitive practices in a liberalized
trading system (Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (1776), esp.
Ch. 10); see also Pascal Lamy, The Geneva Consensus. Making Trade Work for All 132 (2013).

242 Ibid.
243 Sucker, supra n. 94, at 170–172.
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externalities by holding firms accountable and minimizing disparities in regulations
among AfCFTA signatories.244

This need for competition rules to achieve market balance, whether in domes-
tic, regional, continental, or even global markets, underscores the shared objectives
of trade and competition laws within a specific market. Both sets of laws aim to
remove barriers to market access, ensuring undistorted competition among market
participants. The traditional distinction that competition law focuses solely on
market access barriers in domestic markets while trade law addresses barriers faced
by foreign firms245 oversimplifies their roles. In fact, both seek to create a level
playing field. Trade rules generally focus on eliminating market access barriers
created by State Parties, such as those across AfCFTA borders, while the AfCFTA
Competition Protocol works to achieve market balance by addressing barriers
between economic participants within the AfCFTA market.

Notably, this complementary focus on access barriers has not only been recog-
nized by the State Parties in their efforts to protect the gains of ‘trade liberalisa-
tion… from anti-competitive practices’246 and to enhance ‘competition within the
AfCFTA for market efficiency, inclusive growth, and economic transformation’,247

but it has also long been accepted as essential in the EU andmost domestic markets, as
illustrated by the adoption of internal competition rules. Ultimately, there is no
reason to believe that other (digital) markets, whether regional or global, operate
much differently and thus require the same approach to achieve a level playing field
within the market, irrespective of whether achieving global competition rules
remains an aspirational goal.248

7 CONCLUSION

The AfCFTA’s Protocol on Competition Policy is a crucial instrument for addres-
sing economic inequalities, especially those exacerbated by the evolution of digital
trade, which are likely to intensify with Africa’s upcoming digital market integration.
The substantial growth of digital trade has led to significant shifts in global economic
inequalities, narrowing disparities on a global scale but widening the gap between
Africa and more digitally advanced regions. Within Africa, the uneven distribution
of digital trade benefits is likely to continue, deepening economic inequalities both
among African countries and within their borders.

244 Ibid., at 169.
245 See e.g., Mishra, supra n. 6, at 156 (including further references).
246 Article 2(c) of the Competition Protocol.
247 Article 2(b) of the Competition Protocol.
248 On the need for competition rules within the WTO, Sucker, supra n. 94.
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While integrating Africa’s digital markets might enhance economic growth and
development, it risks further entrenching these inequalities, particularly given the
near-unrestricted data flow rules negotiated in the DTP. Given that key drivers of
these widening inequalities are the unprecedented growth andmassive dominance of
Big Techs, whose control over digital platforms and services concentrates significant
economic value among a few large market participants, current market asymmetries
and dominant positions could be mitigated, and anti-competitive behaviour disci-
plined, through national, regional, and soon, continental enforcement of competi-
tion rules and policies.

The Competition Protocol, with its multilayered and integrated approach to
competition regulation in Africa, provides a framework for ensuring digital trade
contributes to more equitable economic development across Africa, rather than
reinforcing existing disparities. For cases with a continental dimension, the Protocol
establishes rules for addressing anti-competitive conduct prevalent in digital markets,
such as the abuse of economic dependence, especially by gatekeepers and core plat-
forms, thereby also helping to fill potential enforcement gaps. For cases under the
jurisdiction of a REC or a national competition authority, the Protocol contributes by
mandating the provision of technical assistance and capacity-building, thereby enhan-
cing the capabilities of RECs and national authorities. Overall, by promoting coopera-
tion and coordinated enforcement across all levels, the Protocol equips AfCFTA State
Parties to curb anti-competitive behaviours, thereby reducing the risk of market
dominance and creating a more balanced and inclusive digital economy in Africa.

Two caveats are worth noting. First, addressing disparities across all levels is
challenging, and focusing on just one may complicate efforts in others. For example,
an AfCFTA State Party strengthening its digital and data economy for global
competitiveness, and thereby reducing international inequalities, might inadver-
tently increase dominance within its domestic market, thus worsening internal
inequalities. Second, although AfCFTA authorities theoretically have jurisdiction
over cases wherein conduct significantly affects competition in State Parties, even if
the firm is not based in Africa, this approach is unlikely to succeed in practice,
highlighting the need for competition rules at the multilateral level to better disci-
pline Big Techs from the US, the EU, and China that operate outside Africa and
address inequalities more effectively than regional rules alone.

However, while the AfCFTACompetition Protocol is not a complete solution,
it marks a critical step towards addressing economic disparities in Africa’s digital
market. Its success will rely heavily on robust enforcement, strategic coordination,
and the collective commitment of State Parties to navigate the complexities of digital
market integration. If effectively implemented, the Protocol could contribute sig-
nificantly to reducing economic inequalities and shaping a more equitable and
prosperous digital future for Africa.
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