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Abstract 
 
The aim of this paper is to assess the need to protect Traditional Knowledge and the adequacy 

of the existing legislative measures to protect Traditional Knowledge in South Africa. In the 

process, consideration will be given to the nature and value of Traditional Knowledge, the 

rationale for protecting Traditional Knowledge and whether the current Intellectual Property 

laws are capable of providing adequate protection for Traditional Knowledge. Consideration 

will be given to the efforts of the South African government to protect the Traditional 

Knowledge generated by the traditional community and alternative methods of protecting 

Traditional Knowledge.  
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TALES AS OLD AS TIME: AN EVALUATION OF INTELLECTUAL PROPERTY AND THE 
PROTECTION OF TRADITIONAL KNOWLEDGE 

 
 

1. Introduction          
  

Rapid developments in medicine, science, culture and technology have led to profound and 

significant cultural and societal change. These radical changes have led to the 

commodification of knowledge and diminishing of cultural and traditional reserves.1 Traditional 

Knowledge, which typically serves the interests of the concerned community, has become a 

valuable commercial commodity. Among some indigenous people, Traditional Knowledge 

remains protected by a traditional way of life, values and norms, which are closely guarded. 

However, more frequently, western ideology pervades indigenous cultural norms, giving rise 

to various conflicts between the divides.2 In the past, maladministration and misaligned 

approaches to the use and exploitation of indigenous knowledge has led to public outcry by 

the community and calls for greater regulation to avoid the exploitation of traditional 

communities.3  

 

Traditional Knowledge holds much value for traditional communities, but only in the last few 

decades has the value of its recognition for commercial exploitation been recognised.4 At the 

same time, the intellectual property rights designed to protect creations and innovations have 

been deemed inappropriate for protecting Traditional Knowledge.5 This has sparked an 

international debate about how to formally recognize and protect Traditional Knowledge, which 

is at present largely unprotected by current Intellectual Property regimes.6 In response, policy 

makers who deal with trade, development, agriculture, health, culture and the environment 

have begun to give careful consideration to the implications of Intellectual Property laws on 

traditional communities.7 Despite this concern, traditional communities have largely been 

excluded from these debates, seeing the fate of their knowledge decided without adequate 

consultation and meaningful participation.8  

 

 
1 K Swiderska ‘Protecting Traditional Knowledge from the Grassroots Up’ (2009) International Institute for Environment and 
Development Briefing Document 1 at 17. 
2 M Bagley ‘The Fallacy of Defensive Protection for Traditional Knowledge’ (2019) 58 Washburn Law Journal at 56. 
3 L Tong ‘Aligning the South African Intellectual Property System with Traditional Knowledge Protection’ (2017) 12 J Intell Prop L 
& Pol’y 179. 
4 L Mqotsi ‘Science, Magic and Religion as Trajectories of the Psychology of Projection’ In Odora Hoppers, C. (ed.) Indigenous 
knowledge and the integration of knowledge systems (2002) 158- 172. 
5 G Dutfield Intellectual property, biogenetic and traditional knowledge (2004) 397. 
6 J Halbert Resisting intellectual property (2005) 36. C McManis ‘Biodiversity, Biotechnology and traditional knowledge protection: 
law, science and practice’ In C McManis (ed.) Biodiversity and the law: Intellectual property, biotechnology and traditional 
knowledge (2007) 1-26.  
7 Dutfield op cit note 5. 
8 P Hountondji Endogenous Knowledge: Research trails (1997) 74. H Odora ‘Introduction’ In Odora H.C. (ed.) Indigenous 
knowledge and the integration of knowledge systems (2002) 2-23.  
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South Africa is the third most biodiverse country in the world.9 Traditional Knowledge, covering 

the use and preservation of the country’s abundant natural resources, is prevalent.10 South 

Africa’s development of a multi-faceted framework for cultural resource protection in relation 

to Traditional Knowledge could provide a promising step in the right direction for the holders 

of Traditional Knowledge in South Africa.11  

 

The first part of this paper will explore what Traditional Knowledge is, what it encompasses 

and the value that it provides the community and the world at large. The second part will 

address the need to protect Traditional Knowledge. The third part will discuss methods of 

protecting Traditional Knowledge with reference to general Intellectual Property Rights and 

the progress made in South Africa in this respect. The paper will also consider the 

effectiveness of the legislative interventions and consider alternative views regarding the 

effective protection for Traditional Knowledge.   

 

2. What is Traditional Knowledge 
 
It has been said that it would be nearly impossible to bundle together the vast diversity of 

indigenous knowledge, culture and tradition enjoyed by traditional communities around the 

world, without losing the diversity that is its lifeblood.12 Despite concerted efforts, there is no 

single universally accepted definition of Traditional Knowledge, the notion is catholic and 

intricate, as it encompasses a wide range of topics relevant to virtually every aspect of life, 

including nature, medicine, history and psychology.13  

 

While a concise and universally accepted definition of the term has not been adopted, there 

have been concerted efforts to clarify the terms associated with Traditional Knowledge.14 

Various terms associated with Traditional Knowledge have proved difficult to concisely define 

within the parameters of the various concerns and connotations associated therewith.15  

 

 
9 The Biodiversity Finance Initiative South Africa available at https://www.biofin.org/south-africa, accessed on 17 April 2022.  
10 Ibid. 
11 R Wynberg ‘Value Adding in the Southern African Natural Products Sector: How Much Do Patents Matter?’ (2009) 1 The 
Economics of Intellectual Property in South Africa WIPO 25. 
12 WIPO ‘Intellectual Property and Traditional Knowledge Booklet no. 2’ available at 
https://www.wipo.int/publications/en/details.jsp?id=123&plang=FR, accessed on 23 July 2022.  
13 K Hossain ‘Protecting Indigenous Traditional Knowledge Through a Holistic Principle-Based Approach’ available at 
https://www.tandfonline.com/doi/full/10.1080/18918131.2021.1947449, accessed on 22 April 2022. L le Grange ‘Western 
Science and Indigenous Knowledge: Competing Perspectives or Complementary Frameworks?’ (2004) 18(3) South African 
Journal of Higher Education 82. P Kuruk et al Traditional Knowledge, Genetic Resources, Customary Law and Intellectual 
Property (2020) 549. 
14 C Oguamanam ‘Local Knowledge as Trapped Knowledge: Intellectual Property, Culture, Power and Politics’ (2008) 11 Journal 
of World Intellectual Property 29 & 35. 
15 Ibid. 
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Traditional knowledge is often summarised as knowledge and practices that people of an 

indigenous community, in one or more society, have developed over time and which are based 

on experience and adaptation to local cultures, traditions and environment, and which are 

constantly shaped by the innovations and practices of each generation.16 

 

Many have formulated descriptions of what categories of knowledge fall under the banner of 

Traditional Knowledge. According to Dutfield, Traditional Knowledge is “a body of knowledge 

built by a group of people through generations living in close contact with nature. It includes a 

system of classification, a set of empirical observations about the local environment, and a 

system of self-management that governs resource use.”17 

 

Traditional Knowledge encompasses a vast array of knowledge and practices, which include, 

knowledge regarding plants, minerals, soils and their properties, medicinal knowledge, 

combinations of organic and inorganic matter and even expressions of folklore.18 These 

intellectual creations, have developed over time and have been improved by subsequent 

generations of the community. This Traditional Knowledge was and is still used to sustain the 

community and its culture and is essential to the preservation of the environment to which the 

Traditional Knowledge forms an integral part.19 

Despite the difficulties in producing a concise and universal definition for Traditional 

Knowledge, the above-mentioned definitions illustrate that while difficult to define, Traditional 

Knowledge can be categorised to include a vast array of cultural expressions, knowledge and 

traditions that belong to various communities around the world.20 As opposed to the Western 

custom of distributing knowledge by way of publication, Traditional Knowledge exists in 

various forms, such as art, songs, proverbs, folklore and stories, communal laws, rituals and 

the like.21 Traditional Knowledge is typically transmitted through cultural mechanisms and 

communal knowledge holders, which renders it collective knowledge, as opposed to private 

knowledge, subject to individual ownership.22 

 
16 The World Bank ‘Indigenous Knowledge Definitions, Concepts and Applications’ available at 
https://chm.cbd.int/api/v2013/documents/4A27922D-31BC-EEFF 
7940DB40D6DB706B/attachments/209070/Hoda%20Yacoub%20-%20IK%20Report%20(1).pdf, accessed on 27 July 2022. 
17 G Dutfield ‘Protecting Traditional Knowledge and Folklore’ International Centre for Trade and Sustainable Development (2003) 
203 International Centre for Trade and Sustainable Development Circular 20.  
18 A Bala ‘Traditional Knowledge and Intellectual Property Rights: An Indian Perspective’ (2016) Technology Information, 
Forecasting and Assessment Council 28. 
19 H Odora op cit note 12. 
20 T Simeone ‘Indigenous Traditional Knowledge and Intellectual Property Rights’ available at www.parl.gc.za,  accessed 17 July 
2022. 
21 Ibid. 
22 Ibid. 
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In the WIPO Report on Fact Finding Missions on Intellectual Property and Traditional 

Knowledge, Traditional Knowledge is described as, "tradition-based literary, artistic or 

scientific works; performances; inventions; scientific discoveries; designs; marks; names and 

symbols; undisclosed information; and all other based innovations and creations resulting from 

intellectual activity in the industrial, scientific, literary or artistic fields."23  

 

A Traditional Knowledge system is characterised by its embeddedness in the cultural web and 

history of communities, including their civilisations and forms the backbone of the social, 

economic, scientific and technological identity of such communities.24 

 

According to WIPO, it is not antiquity that renders the knowledge traditional, but rather the vital 

and dynamic role that such knowledge plays in the contemporary lives of the community.25 

This knowledge, which bears traditional connections with the community, is knowledge which 

is developed, sustained and passed on within a traditional community.26 It is passed between 

generations and sometimes through specific customary systems of knowledge development 

and transmission, which forms an integral part of the cultural identity of a community.27  

 

It is the relationship with the community that renders the knowledge traditional. Accordingly, 

Traditional Knowledge is created and developed every day and evolves as the community 

navigates the challenges posed by social, environmental and miscellaneous challenges.28 

 

A firm understanding of what resources Traditional Knowledge encompasses is a pertinent 

factor in understanding how such knowledge should be protected. Before the protection of 

Traditional Knowledge is discussed, the importance of protecting Traditional Knowledge will 

be considered.  

 

3. The Value of Protecting Traditional Knowledge 
 
WIPO asserts that the contemporary characteristic of Traditional Knowledge justifies the need 

to protect Traditional Knowledge, in order to preserve Traditional Knowledge created in the 

past, on the verge of extinction and to respect and sustain the development and dissemination 

 
23 Permanent Committee on Cooperation for Development related to Intellectual Property ‘WIPO Fact-finding Missions on 
Traditional Knowledge, Innovations and Practices Of Indigenous And Local Communities: Progress Report’ available on 
www.wipo.int, accessed on 17 July 2022. 
24 A Van der Merwe (ed) Law of Intellectual Property in South Africa (2011) 367. 
25 Dutfield op cit note 20.  
26 Ibid. 
27 Ibid. 
28 Ibid. 
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of further Traditional Knowledge which is created by the enduring use of Traditional 

Knowledge Systems.29 
 

Traditional Knowledge that relates to environmental and biological resources forms an 

intangible component of the resource itself.30 Many indigenous communities originate from 

biologically rich and diverse geographical areas. The natural environment forms an integral 

and inseparable part of the cultural existence of the community and the traditional knowledge 

that flows therefrom is invaluable to both the community and environment.31 The indigenous 

community, as the repository of traditional knowledge on the conservation and sustainable 

utilisation of biological resources, plays an essential part in achieving sustainable 

development.32  

 

The protection of Traditional Knowledge raises questions of fundamental justice and the 

protection, preservation and control of communal cultural heritage.33 Protecting Traditional 

Knowledge promotes respect of the invaluable resource and tradition-based innovation, 

empowers marginalised communities and could serve as a deterrent for the misappropriation 

of the resource.34 

4. The Value of Protecting Traditional Knowledge: Examples 
 

a. Traditional Medicine 
 

Many modern medicines, such as phytochemical based medicines and cosmetics, are derived 

and developed from traditional knowledge regarding plants, minerals and various natural 

compounds.35 In many developing countries, access to modern medicine is limited and 

communities rely on traditional medicine, with an estimated 70% of the West African 

population using traditional medicine as a form of primary healthcare.36 In developed 

countries, the use of traditional medicines, forms part of the daily lives of 70% - 80% of the 

population.37 Traditional Indian ayurvedic products accounted for nearly 57% of holistic 

medicinal products sold in the US in 2021.38 Traditional medicines also form an integral part 

 
29 Ibid. 
30 G Dutfield ‘Traditional Knowledge, Intellectual Property and Pharmaceutical Innovation: What’s Left to Discuss?’ in Matthew 
David & Debora Halbert eds The SAGE Handbook of Intellectual Property (2015) 273. 
31 Ibid. 
32 Bala op cit note 24. 
33 Simeone op cit note 26. 
34 Ibid. 
35 Ibid. 
36 Ibid. 
37 Ibid. 
38 The global herbal medicine market is projected to grow from $165.66 billion in 2022 to $347.50 billion by 2029, at a CAGR of 
11.16% in forecast period, available at https://www.fortunebusinessinsights.com/herbal-medicine-market-106320, accessed on 
28 August 2022. 
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of the modern healthcare system as therapeutic alternatives for degenerative and age related 

ailments, such as rheumatism.39 

 

Traditional medicine is not only an important source of health care but is also an important 

source of income for the traditional community. It has been said that traditional medicine forms 

an integral part of the identity of the community.40  

 

A majority of the medicinal plants and compounds used today were discovered by pre-

industrial traditional communities, many of which are still responsible for the collection and 

conservation of these resources.41 While some medicinal plants are produced by commercial 

endeavours, data suggests that most are still collected in the wild by traditional agricultural 

endeavours.42 This economic endeavour supports many traditional communities and serves 

as an incentive for the preservation of Traditional Knowledge.43   

 

b. Agriculture 
 

Traditional knowledge is also deeply rooted in agricultural practices, where the continuous 

development of plant varieties and pest management practices contribute significantly to the 

development and diversification of the environment. Over centuries, traditional communities 

have cultivated ecological and cultural services to conserve the environment which forms an 

integral part of communal identity.44 It is estimated that 80% of global diversity is protected by 

Traditional Knowledge.45  

 

For instance, The neem plant, has been used by Indian farmers for centuries as a pest control 

measure.46 In 1994, following a patent application to the European Patent Office for the use 

of neem seeds as a fungicide, the price of neem seeds rose from 300 rupees per ton the 

previous year to around 4000 rupees per ton.47  This posed a significant burden on Indian 

farmers.48  In 2005, following protracted litigation, the patent was revoked.49 The significant 

 
39 Ibid. 
40 R Abbott ‘Documenting Traditional Medical Knowledge’ (2014) 14 WIPO Toolkit 9. 
41 World Health Organization [WHO/IUCN/WWF] ‘Guidelines on the Conservation of Medicinal Plants’ available at 
http://apps.who.int/medicinedocs/documents/s7150e/s7150e.pdf, accessed on 28 August 2022. 
42 K Srivastava, J Lambert & N Vietmeyer ‘World Bank Technical Paper n° 320, Medicinal Plants: An Expanding Role in 
Development’ (1996) 320 The World Bank Technical Paper 12. 
43 Ibid. 
44 D Akullo & R Kanzikwera ‘Indigenous Knowledge in Agriculture: A case study of the challenges in sharing knowledge of past 
generations in a globalized context in Uganda’ (2007) 11 WLIC 17. 
45 G Raygorodetsky ‘Indigenous peoples defend Earth's biodiversity—but they're in danger’ (2018) 402 National Geographic 
Society 18.  
46 Bala op cit note 24. 
47 Ibid. 
48 Ibid. 
49 Ibid. 
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expense involved with challenging patent applications, the negative effect on the community 

while the patent holder holds the monopoly right and the negative impact on the environment, 

which will not necessarily be preserved by the patentee renders biopiracy a significant threat. 

5. The Vindication of Traditional Knowledge 
 

“The rationale for the protection of Traditional Knowledge centres on questions of 

fundamental justice and the ability to protect, preserve and control one's cultural 

heritage.”50 

a. Equity and Justice 
 

Acculturation and globalisation have disrupted, encroached upon, and placed social and 

environmental pressure on traditional communities and their ways of life. Traditional 

Knowledge holders face increasing challenges in maintaining and passing on Traditional 

Knowledge.51 In some cases, the very survival of the knowledge is at stake.52 In the past, little 

was done outside of the traditional methods of preserving Traditional Knowledge to protect 

these valuable assets from falling prey to diffusion and encroachment.53 The result is that 

many traditional practices, languages and knowledge has been irretrievably lost, such as the 

Apiaká language, which was the language of the Apiacá tribe located in Brazil.54  

 

A key objective in the quest to protect Traditional Knowledge is to ensure recognition of the 

value of the Traditional Knowledge and to ensure that some or other form of compensation 

flows to the holders of the Traditional Knowledge.55  

 

While pharmaceutical industries around the world have benefited immensely from the 

exploitation of the medicinal properties of plants and the accompanying traditional knowledge 

associated therewith, its often the case that the same companies and industries do not 

acknowledge where the knowledge and resources originate from.56 In such cases, there is 

often also a lack of appreciation and respect for the development of such knowledge. In the 

case of traditional healers who use natural resources as a form of traditional medicine to treat 

 
50 Simeone op cit note 26.  
51 Dutfield op cit note 5.  
52 Bala op cit note 24. 
53 Dutfield op cit note 38. 
54 Ibid. 
55 X Mpanza Intellectual Property Laws and the Protection of Traditional Knowledge in South Africa: An evaluation of the current 
Intellectual Property system and its protection of Traditional and Indigenous Knowledge (LLM Dissertation, University of KwaZulu 
Natal, 2014) 17. 
56 C Masango ‘Indigenous Traditional Knowledge Protection: Prospects in South Africa's Intellectual Property Framework?’ 
available at http://sajlis.journals.ac.za, accessed on 17 July 2022.   
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certain ailments, these healers often base their treatments upon generations of clinical trials 

performed by previous generations of healers, who invariably develop invaluable empirical 

information and understanding of the treatment and human physiology.57 Thus, it is not simply 

the information regarding the plant or compound that is misappropriated, but the years of 

clinical trials, data collection and knowledge development.58  

 

For these reasons, it is of vital importance to ensure that Traditional Knowledge is protected 

in the interests of equity and justice. It must be pointed out that compensation is not always 

required in monetary form.59 In many instances, moral recognition has been welcomed by the 

holders of Traditional Knowledge.60  

 

b. Preservation 

Among the major threats to the generation and preservation of traditional knowledge is the 

monopolisation of Traditional Knowledge.61 While the exploration and study of biological 

resources is of fundamental importance for global economic and social development, the 

piracy of biological knowledge held as Traditional Knowledge deprives traditional communities 

of the benefits of the Traditional Knowledge held by it.62 The overuse of these resources, 

without corresponding measures to preserve the resources and environment leads to the 

depletion of the biological resources, which where traditionally preserved by use of Traditional 

Knowledge by traditional communities.63  

The use of intellectual property rights to monopolise Traditional Knowledge, without the 

consent, recognition and compensation of the traditional community as the holder of the 

Traditional Knowledge, is often referred to as biopiracy.64 Biopiracy presents a significant 

threat to the preservation of Traditional Knowledge and more so to the environment in which 

the relevant resources are derived from.65 While Traditional Knowledge is often exploited to 

produce medicinal and other products, it is often the case that where traditional communities 

would use the Traditional Knowledge to simultaneously protect and preserve the environment, 

parties that exploit said Traditional Knowledge, often lack the composite Traditional 

 
57 Op cit note 12. 
58 Dutfield (supra). 
59 C Correa ‘Protection and Promotion Of Traditional Medicine – Implications For Public Health In Developing Countries’ available 
on http://apps.who.int, accessed on 17 July 2022.  
60 Ibid. 
61 R Abbott ‘Treating the Health Care Crisis: Complementary and Alternative Medicine for PPACA’ (2001) 14 DePaul Journal of 
Health Care Law 35. 
62 P Puranik ‘Traditional Knowledge Rights and Intellectual Property Rights: The Tale Of Two Rights’ available at  
http://www.rkdewan.com/articles-traditional-knowledge-ip-rights.jsp, accessed on 23 May 2022.  
63 Op cit note 12. 
64 Ibid. 
65 Ibid. 
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Knowledge to preserve the biological resources.66 The result being, that while it is the 

traditional community that preserves and sustains the resource, the same community derives 

no benefit from the commercialisation of the resource. Often, the commercialisation of 

Traditional Knowledge leads to the deprivation of resources to the community.67 

Traditional Knowledge meets many far-reaching objectives of society, including conservation, 

sustainability, food security and healthcare.68 The preservation of Traditional Knowledge 

encourages the maintenance of these vital practices and lifestyle.69 

 

Yet cultural erosion, fraud and misappropriation of cultural assets poses a serious threat to 

the preservation of this treasure trove of Traditional Knowledge. The relocation of indigenous 

people to urban areas due to poverty and related factors, has resulted in the loss and depletion 

of valuable Traditional Knowledge as those who would be heirs and protectors of such 

knowledge have assumed different roles in different societies.70 

 

It has been suggested that the preservation of Traditional Knowledge plays a vital role in 

promoting better understanding of Traditional Knowledge and that it promotes pride in the 

associated cultures and beliefs.71 It is postulated that traditional communities may be more 

inclined to protect and develop Traditional Knowledge if their rights, as holders of the 

Traditional Knowledge, are respected and in cases where that knowledge is used by persons 

outside of the community, that tangible benefits are seen by the community.72  

 

As traditional communities survived by innovation and collaboration, the preservation of 

Traditional Knowledge depends of innovation in how it is protected and continuous 

collaboration with the knowledge holders to ensure that the Traditional Knowledge, is properly 

used and executed and particularly that the benefits that flow accrue to the community.73 When 

Traditional Knowledge is protected and used correctly, it is also preserved for the benefit of 

future generations.  

 

c. Promoting Self-Determination and Enhancement 
 

 
66 Ibid. 
67 Ibid. 
68 L Poorna, M Mymoon & A Hariharin ‘Preservation and Protection of Traditional Knowledge – Diverse Documentation Initiatives 
across the Globe’ (2014) 107 Current Science 1240 – 1246. C Schulz ‘Money or Pride? On the Why and How of Traditional 
Knowledge Protection in India and China’ (2011) 101 Konstanzer Journal fur Politik and Verwaltung 52-62. 
69 Ibid. 
70 Correa op cit note 59. 
71 Ibid. 
72 Ibid. 
73 Ibid. 
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A fundamental principle for the advancement of traditional communities is the right to self-

determination, which recognises the rights of people to define their own way of life.74 Self-

determination, in pursuit of the protection of Traditional Knowledge presents the possibility of 

contributing to economic development with traditional communities.75 Some argue that the 

protection and recognition of Traditional Knowledge presents the opportunity of economic 

gain, which should not be overlooked.76 This is due to the fact that modernisation has led to 

the shrinkage of supply of biological resources and an increase in the demand for solutions.77  

 

Traditional Knowledge, which is developed for that particular purpose, could well become a 

sought after resource to bridge this gap. Thus, providing effective protection for Traditional 

Knowledge, would allow traditional communities to derive benefits from the use of its 

Traditional Knowledge by industrial users, which in turn promotes innovation and community 

development by self-determination.78 

 

The availability of protection for Traditional Knowledge may also be used to encourage 

traditional communities to share Traditional Knowledge, which would benefit larger groups of 

people and result in economic benefits for the community.79  

 

Similar measures may empower traditional communities to commercialise and manage their 

own Traditional Knowledge, which may in turn strengthen the communities’ market position 

and promote innovation and preservation of Traditional Knowledge.  

 

d. Preventing Misappropriation 
 
The western notion of modern Intellectual Property law holds that the individual holds the right 

to private property, which enables the individual to exploit their intellectual products.80 Under 

this notion, intellectual works that are not capable of falling within the ambit of specific 

Intellectual Property rights, are said to fall with the category of res nullius, which belongs in 

the public domain.81 Whilst useful when applied to individual intellectual works, the same 

notion could be detrimental to Traditional Knowledge.82 Customary laws, which traditionally 

 
74 Correa op cit note 59. 
75 Y Zhang ‘United Nations Conference of Trade and Development – Protecting and Promoting Traditional Knowledge, Systems, 
National Experiences and International Dimensions’ available at https://unctad.org/system/files/official-
document/ditcted10_en.pdf, accessed on 19 October 2022. 
76 Dutfield op cit note 5. 
77 Ibid. 
78 Ibid. 
79 Correa op cit note 59. 
80 C A Masango ‘Indigenous Traditional Knowledge Protection: Prospects in South Africa's Intellectual Property Framework?’ 
available at http://sajlis.journals.ac.za, accessed 17 July 2022. 
81 Correa op cit note 59. 
82 Masango op cit note 115. 
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govern the use and dissemination of Traditional Knowledge, often prescribe special rules 

regarding the appropriation, ownership and possession of Traditional Knowledge.83 The 

concept of the public domain, does not extend far enough to encompass the nuances that 

exist in the various customary laws and in many instances, it is undesirable for the Traditional 

Knowledge to be placed in the public domain at all.84  

 

Many communities hold Traditional Knowledge as a central component of their daily lives, 

environment and religious systems.85 Given its nature of being a communal asset for the 

benefit of the community, Traditional Knowledge is often viewed as a subject over which 

individual proprietary rights cannot be held.86 More so, the application of the western notion of 

Intellectual Property rights over Traditional Knowledge has led to much outrage by various 

communities as such use violates community value systems.87 

 

The Turmeric plant has been used in Ayurvedic medicinal practice for many years.88 In 1995, 

a Patent was granted for the use of Turmeric as a wound healing medicinal preparation by the 

US Patent Office.89 The ensuing public outcry regarding the appropriation of this Traditional 

Knowledge led the Indian government through the Council for Scientific and Industrial 

Research (CSIR) to pursue the revocation of the patent on the grounds that the Patent lacked 

the required level of novelty to qualify for patent protection, as turmeric was a known 

compound used in healing for decades in India, and more significantly, part of the traditional 

Indian knowledge base. 90 Among the evidence brought to substantiate the contention were 

32 references to the healing properties of turmeric found in ayurvedic scripts in three different 

languages and a paper published nearly 40 years prior (1953) by the Indian Medical 

Association.91 The revocation of the turmeric patent was one of the earliest examples of a 

successful challenge to a patent over traditional knowledge and demonstrated the 

complexities of challenging whether an idea that forms part of traditional knowledge in one 

country, can be sufficiently well established to rule out novelty in another country.92  
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The Pharmaceutical and Agricultural industries play major roles in the worldwide economy 

and as a result, enjoy significant power.93 Without adequate protection, the holders of 

Traditional Knowledge are at a great disadvantage and are ultimately the greatest loser in the 

exploitation of Traditional Knowledge.94 The misappropriation of Traditional Knowledge, 

particularly from those without any connection to the community, poses a significant threat to 

the preservation of Traditional Knowledge.  

 

Intellectual Property rights are granted to an individual to reward creativity, whereas traditional 

communities hold the view that the community as a whole should receive recognition, to 

maintain and develop the group identity and survival, as opposed to encouraging individual 

economic gain.95 

 

A major concern shared by many traditional communities and scholars is that existing 

Intellectual Property regimes of many developed countries favour multinational corporations 

over traditional communal values.96 The ‘poaching’ of Traditional Knowledge, under the 

prescripts of existing Intellectual Property regimes, leads to significant economic benefits for 

those appropriating the resource.97 It has been said that developed countries are reluctant to 

adopt laws and policies that protect Traditional Knowledge as the adoption of those laws may 

result in significant economic losses.98 

 

For instance, Article 102 of the U.S. Patent Law defines prior art to exclude technologies and 

methods in use in other countries as prior art. Thus, if the knowledge is new in the US market, 

it satisfies the criteria for novelty, despite it being part of an ancient tradition of other cultures 

and countries.99 

 

Another sphere of traditional communal values that should be addressed is the notion that 

Traditional Knowledge should be used for the benefit of the community. It is important to 

consider who the community is with this context. Community and communal benefit, in the 

traditional context is aimed at benefitting the traditional community, who use their own efforts 

and corresponding Traditional Knowledge to conserve and sustain their natural 

environment.100 Thus, while the word community suggests that Traditional Knowledge could 
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fall into the public domain for the benefit of all people, this is not the case in respect of 

Traditional Knowledge.101 The publication of Traditional Knowledge beyond the confines of the 

community that holds the Traditional Knowledge, denies that community an important 

component of the right to self-determination.102  This is because, while a wrongly granted 

patent can be revoked, once publication is made of Traditional Knowledge, there is no way of 

remedying or reversing the publication, unless the holder of the Traditional Knowledge 

promptly applies to patent the Traditional Knowledge, which in many cases is impossible due 

to financial and social constraints.103 The threat of misappropriation places a significant burden 

on rights holders, particularly in poor and developing countries.  

 

The scarcity of knowledge and access to effective protective mechanisms contributes heavily 

to the mass misappropriation of Traditional Knowledge.104 For instance, Liquorice Root, which 

is one of the most prevalent ingredients in Traditional Chinese Medicine,105 was traditionally 

easily available and widely produced in China.106 Today, as a result of excessive harvesting 

and habitat destruction, production of the plant has halved.107 

 

The above highlights the need to reform the existing Intellectual Property laws to avoid the 

further misappropriation of Traditional Knowledge and the resultant loss of biological 

resources. 

 

The free and unfettered exploitation of Traditional Knowledge without any benefit to the 

relevant community in which the knowledge was developed, poses a threat to the further 

generation and preservation of Traditional Knowledge.  

 

The very nature of Traditional Knowledge, being an asset that is held collectively and used 

individually, raises questions as to the adequacy of the existing protective mechanisms for the 

preservation and protection of Traditional Knowledge.108 These characteristics abridge the 

fundamental conflict between Traditional Knowledge, which is a communal asset and 

Traditional Knowledge used as an asset based on private ownership.109 The next section will 
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address mechanisms for the protection of Traditional Knowledge within the sphere of 

Intellectual Property Rights.  

 

6. The Protection of Traditional Knowledge in the context of Intellectual 
Property 

 
The protection of Traditional Knowledge in the context of existing Intellectual Property regimes 

could perform two functions.  

 

The provision of positive protection, whereby the rights holder is able to attain Intellectual 

Property rights or alternative rights under a sui generis regime.110 This would allow the holder 

access to enforcement mechanisms to protect its rights in the Traditional Knowledge.111 

Positive protection promotes the empowerment of the community to play an active role in the 

preservation of its Traditional Knowledge and promotes Prior Informed Consent, equitable 

benefit sharing arrangements and empowers the community to combat misappropriation.112  

 

The provision of defensive protection for Traditional Knowledge provides the holder with 

safeguards against the appropriation of Traditional Knowledge by means of Intellectual 

Property regimes.113 These safeguards include disclosure requirements as to the origin of the 

resources, information and/or Traditional Knowledge in the Patent application process and the 

preparation of databases containing information regarding Traditional Knowledge and an 

accessible form.114 A database of this nature would be of assistance to various parties, 

including Patent examiners when determining the novelty of the invention in question.  

 

As both approaches serve distinct functions in the protection of Traditional Knowledge, it is 

submitted that both approaches should be used in conjunction to provide better protection for 

Traditional Knowledge.  
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7. The Role of Intellectual Property Rights (IPRS) 

Intellectual property rights serve to protect investments in research and development and to 

promote innovation by providing the innovator with incentives in the form of monopoly rights 

and rights to compensation (inter alia).115  

Intellectual property rights could be interpreted and developed to serve as a tool to protect 

Traditional Knowledge by the development of national legislation in conjunction with 

international conventions and international cooperation.116 While various international 

conventions have been developed to facilitate the protection of Traditional Knowledge at an 

international level, there is much that can be done to strengthen the position.  

An overview of the existing IPRS and how each relates to Traditional Knowledge is set out 

below. 

a. Patents 

A Patent allows the holder (being an individual, group of individuals or juristic entity) a limited 

statutory monopoly over commercially or socially valuable inventions.117 The rationale behind 

the grant of patent protection is that it encourages innovation and development in exchange 

for valuable rewards for the inventor.118 Once the limited period has lapsed, the valuable 

knowledge falls into the hands of the public and becomes available for public exploitation.  

Patents have long been regarded as one of the more effective methods of securing Traditional 

Knowledge as the scope of protection provided is significant.119 

However, while there are numerous examples of how patent protection can secure Traditional 

Knowledge, no examples can be provided of where this right is granted to the community that 

holds the Patent as opposed to an individual.120 For example, while a group of individuals can 

in fact be recorded as a holder of a patent, this would prove cumbersome and difficult in the 

context of a community. If, for example, the elders or traditional leaders of the community were 

recorded as the holders of a particular patent, they would hold these rights in their personal 

capacities and not in the interests of the community, who in turn would hold no legal right to 

force said traditional leaders to use the patent for the benefit of the community. While the 
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community could form a trust to hold the patent, the administration of the trust would then 

again, be left in the hands of the trustees, albeit that the community would hold more rights to 

ensure that their traditional knowledge is in fact held for the benefit of the community.121 This 

represents another instance where traditional knowledge is cast in an ill fitting mould to secure 

some form of protection.  

The Trade-Related Intellectual Property Rights agreement (TRIPS agreement) emphasizes 

the importance of the right of patentees.122 The rights of the holders of Traditional Knowledge 

are understated. The original holders of Traditional Knowledge who have nurtured and 

developed a vast pool of knowledge that has been benefiting the society since time 

immemorable, struggle for recognition and compensation for their innovations.123 Patentees 

who exploit the very same innovations, however, are permitted to monopolise those 

innovations to the detriment of the community in question.124  

The South African Council for Scientific and Industrial Research (CSIR) obtained various 

patents covering the use of Hoodia as an anti-obesity preparation.125 The Hoodia plant has 

been used by the San community as an appetite suppressant for centuries.126 Following 

protracted legal processes, the parties reached settlement on the basis of a benefit sharing 

agreement, whereby six per cent of all profit received by the CSIR will be paid to the San 

community.127 

The patent system could offer defensive protection to traditional knowledge holders by treating 

all Traditional Knowledge as part of the commons, and thereby incapable of being 

monopolised.128 However, as Traditional Knowledge would not enjoy adequate protection as 

part of the commons, it is suggested that effective defensive protection could arise from the 

creation of Traditional Knowledge registers or databases to prevent the registration of 

Traditional Knowledge as Patents by third parties.129 
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While Traditional Knowledge could be said to constitute prior art, there does not exist an 

international directory of Traditional Knowledge that could be consulted by patent examiners 

when assessing the prior art.130  

 

The Patents Act presents several shortcomings in as far as the efficiency of Patent protection 

for those seeking protection for inventions based on Traditional Knowledge is concerned. The 

Act provides that "where an invention is based on an indigenous biological resource, genetic 

resource, or traditional knowledge ... the applicant is required to furnish proof of his or her title 

or authority to use the information or resources.”131 The Act also limits protection to “the 

knowledge that an indigenous community has regarding the use of an indigenous biological 

resource or a genetic resource” and “the way in which or the purpose for which an indigenous 

community has used an indigenous biological resource or a genetic resource."132  

 

b. Copyright 

Copyright protects specific forms of Traditional Knowledge.133 A work, as defined by the 

Copyright Act, is eligible for protection if it is original and has been reduced to material form.134 

The work does not need to be completely new, provided that the author or creator used its 

own skill and labour to create the work in question.135 It is therefore possible to create a new 

work from an existing work under copyright law.136  

Provided that the work meets the originality criteria and has been reduced to material form, 

copyright law could be used as a mechanism to protect Traditional Knowledge. The copyright 

owner, could license the use of the Traditional Knowledge, which would attract the payment 

of royalties for the community.137 

Oral traditions, however, would not attract protection until reduced to material form.138 While 

copyright would provide protection to the rights holder, it cannot prevent third parties from 

making use of Traditional Knowledge to create further works.139 Section 28B of the Intellectual 

Property Laws Amendment Act (IPLAA) sets out that in order for Traditional Works to be 

eligible for copyright protection under South African law, it must be reduced to a material form 
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or be capable of substantiation from the collective memory of the relevant indigenous 

community.140 The Act further states that Copyright protection will only be conferred on a 

Traditional Work if the work is a derivative indigenous work and was developed on or after the 

date that IPLAA commences.141 IPLAA further qualifies the section by setting out that no right 

in a derivative indigenous work provided for in IPLAA, will be eligible for registration unless 

prior informed consent is obtained from the associated indigenous community or relevant 

authority, a disclosure of the indigenous knowledge has been made to the commission (CIPC 

under the Act) and a benefit sharing agreement has been concluded between the parties.142  

 

While IPLAA has afforded recognition to the value of Traditional Knowledge in the context of 

South African law, the practical value of these provisions is questionable. In order for a work 

of Traditional Knowledge to be protected under IPLAA (and subsequently under section 9(1) 

of the IKS Act, which provides for protection of registered Traditional Knowledge) it must first 

be re-enacted in a derivative form or created as a new work after the commencement of the 

Act. While the IPLAA provides for the work to be “capable of substantiation” in order to qualify, 

the IPLAA gives no guidance what that means or how it should be practically interpreted. 

Practically, this means that the community would need to spend time, effort and potentially 

obtain funding to in a sense recreate their Traditional Knowledge in order to gain protection 

under the IPLAA.  

 

Further, the qualifications set out in section 28(B)(4) present complications in that it may be 

logistically challenging to obtain the required consent, the disclosure may well result in 

suspicion and confusion within communities that share similar traditions and the conclusion of 

benefit sharing agreements would necessarily require that the communities have the requisite 

funding to ensure that they receive adequate advice to avoid being exploited through the 

mechanisms set out in IPLAA. 

 

While IPLAA has sought to provide some form of protection for Traditional Knowledge in South 

Africa, its attempt is ill-fitting to the practical needs of traditional communities. Notwithstanding 

the above discussion of IPLAA, IPLAA has not yet come into force.  

 

As copyright comes into existence automatically, it is the duty of the holder to prove their claim 

to copyright in the course of litigation, this places an extra burden on the holder of the 

Traditional Knowledge, who would need to adduce significantly more evidence regarding the 
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source of the work, how it was passed down and related information, which could become a 

costly exercise.143   

 

As copyright generally attaches to the identifiable authors or composers, the requirement that 

copyright only arises when said work is reduced to material form presents a challenge in 

identifying the author or composer. As Traditional Knowledge arises from the combined effort 

and contribution across generations within the community, the duration of copyright also  

presents a challenge for the protection of Traditional Knowledge.144 As copyright does not 

currently recognise any form of perpetual protection (both IPLAA and the IKS Act have not yet 

come into operation), the protection of Traditional Knowledge by use of copyright presents the 

risk of misappropriation and misuse by third parties.145 While it is acknowledged that moral 

rights enjoy perpetual protection in certain countries, morals right vest in the creator or author 

of the work. Thus, in the context of traditional works, the definition or who the author actually 

is or who the right vests in becomes a central point. If for instance the moral right were said to 

vest in the community as a whole, it would be practically impossible to enforce the right or 

determine the appropriate dispute resolution method as every member of the community 

would need to reach consensus on the point.  

 

Section 28(F) of the IPLAA sets out that the term of Copyright protection conferred on 

derivative indigenous works under section 28(B) shall be protected for 50 years from the end 

of the year in which the work was first communicated to the public with the permission of the 

author or from the date of the death of the author.146 The section goes on to state that if the 

traditional work is an indigenous work under the Act that copyright will exist perpetually and 

where the traditional work vests in the state under the Act, then copyright shall exist 

perpetually.147  

 

While the Act has not yet commenced, the deficiencies in protection for Traditional Knowledge 

are clear in the IPLAA. The protection needed for Traditional Knowledge should be tailored to 

meet the practical needs of traditional rights holders to ensure that the legal mechanism can 

be effectively used by those that need it.  
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c. Trade Marks  
 
A trade mark acts as a badge of origin of the supplier of a product or service and is used to 

differentiate the undertakings of one supplier to that of another.148 The Trade Marks Act 

provides for the registration of trade marks, certification marks and collective trade marks.149 

In order to be registrable, a trade mark must be inherently capable of distinguishing the 

undertaking in question from that of another in the course of trade or it must have acquired 

the necessary distinctiveness over a period of time.150  

 

Trade mark protection could be used by traditional communities to designate that certain 

marks, such as symbols, phrases and emblems originate from that particular community, 

which may be useful for the protection of the trade interests of the community.151 Trade mark 

protection could also provide effective assistance in the prevention of the appropriation of the 

value of successful trade marks from traditional communities.152 It is important to note that 

trade mark protection is limited to marks intended for use in trade, therefore, the community 

would need to bear the intention of engaging in trade in order to have recourse to trade mark 

protection.153 

 

The requirement that a trade mark must be used in the course of trade renders it inappropriate 

to provide general protection for Traditional Knowledge.154 The further restriction that 

monopoly in the form of trade mark protection cannot be granted over geographical areas 

presents challenges as many traditional communities are closely tied to their geographical 

origin.155 Further, the Trade Marks Act does not adequately protect Traditional Cultural 

interests. The Trade Marks Act make no provision for the attaining of consent from traditional 

communities for the registration of their Traditional Knowledge, such as emblems, names and 

phrases.156 While the community is able to oppose the registration of such a trade mark, it 

would only be able to do so with prior knowledge of the trade mark application and the financial 

backing to pursue the endeavour.  
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Collective trade marks can be used to protect cultural goods and certification trade mark would 

be of assistance in preserving the integrity of traditional processes and standards.157 Cultural 

icons, symbols, phrases and the like could also be protected by way of registered trade 

mark.158 The issue of individual ownership arises in as far as trade mark registrations are 

concerned. A number of traditional communities in South Africa have formed community trusts 

and holding companies to allow the community or members of the community to hold 

registered rights of their traditional knowledge and property.159  

 

For example, the protection of the word ROOIBOS as a trade mark has been in dispute since 

around 1994.160 A US company acquired the trade mark rights over the word in the US, which 

placed the export of the traditionally South African product and the earning potential of 

traditional South African farmers in jeopardy.161  Objections were lodged against the 

registration and following protracted litigation, the US holder of the trade mark and a South 

African producer of ROOIBOS reached settlement in the matter, which brought the monopoly 

over the word to an end.162 However, when a French company attempted to attain an EU trade 

mark over the word in respect of beverages, the South African government stepped in to 

protect the word, which forms an integral part of the traditional South African community.163 

This intervention led to the recognition of ROOIBOS as a geographical indication, effectively 

ending all possibility for future appropriation by third parties.164 

 

Section 43(b) of the IPLAA states that a traditional terms or expression shall be capable of 

constituting a collective trade mark, certification mark or a geographical indication, and in order 

to be registered as such, the term or expression in question must meet “capable of 

distinguishing” criteria set out in trade mark law and practice as applied to ordinary trade 

marks. Section 43(E) of IPLAA goes on to provide indigenous terms, expressions and 

geographical indications the same period of protection that trade marks enjoy (ten years and 

renewable), and provides for perpetual protection in certain instances.165  
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While the provisions of IPLAA provide much needed assistance in as far as trade marks are 

concerned, it has not yet come into force and its value and practical implementation are yet to 

be assessed. 

 

d. Geographical Indications (GI) 
 

GIs identify goods as originating in the territory of a member, or a region or locality in that 

territory, where a given quality, reputation or other characteristic of the good is essentially 

attributable to its geographical origin.166 

 

While similar to trade marks, GIs are not limited to specific identifiable authors, nor do they 

require an element of novelty or inventiveness to enjoy protection.167 In addition, GI protection 

is perpetual and the burden of registration is relatively low.168  

 

GI’s could provide effective protection for Traditional Knowledge by recognising that certain 

products and undertakings originate from specific regions.169 While not providing specific 

protection for the particular community, GI protection could prevent third parties from 

appropriating Traditional Knowledge that originates in specific regions.170 GIs could also be 

used as a method of recognition of Traditional Knowledge within the IP regime. GIs are 

particularly attractive for the protection of Traditional Knowledge as GIs are owned and 

exercised collectively, which accords with the collective nature of Traditional Knowledge.171 

 

Where traditional knowledge is maintained and developed over a number of years to achieve 

specific characteristics to certain products, GIs give recognition to these efforts and prevent 

third parties from exploiting the Traditional Knowledge.172 If natural and cultural characteristics 

of the given product in the relevant place of cultivation are maintained, the GI is protected. As 

the rights under GIs are community rights, these cannot be transfer freely from one owner to 

another.173 

 

It has been said that as GIs only protect the names of goods rather than the underlying 

Traditional Knowledge, GIs can only play a complementary role in the protection of Traditional 
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Knowledge.174 Further criticism points out that as the scope of GIs is limited to specific classes 

and/or locations of the relevant traditional community, there appears to exist a prohibition on 

the sharing or transfer of Traditional Knowledge with other traditional communities.175 

 

In South Africa, provision was made for the registration of geographical indications in 2019.176 

This recognition serves as a step in the right direction for the protection of Traditional 

Knowledge as GIs.  

 

e. Designs 
 
The Designs Act regulates the protection of designs in South Africa.177 Design law protects 

aesthetic and functional designs based on its shape, form appearance, pattern, ornamentation 

and configuration. The protection afforded is limited and limited only to the features of the 

registered design.178 The Designs Act provides limited protection to Traditional Knowledge, in 

the form of specific protection for specific designs, provided that same is used in the course 

of trade.179 

 

Regrettably, the Designs Act does little to effectively protect Traditional Knowledge as no 

protection is afforded to reproductions of traditional designs.180 There is also not protection 

against the reproduction of traditional designs in an offensive manner.181 

f. Trade Secrets 
 

A trade secret is any type of information, which is guarded within an entity for the furtherance 

of the objectives of the entity.182 The purpose of recognising protection for trade secrets is to 

prevent the disclosure of previously undisclosed information within the control of a person or 

entity from being disclosed to, acquired by, or used by others without consent, in a way which 

is contrary to honest commercial practices.183  
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Provided that there is a clear intention to keep the information in question secret, trade secrets 

could provide an effective way of protecting Traditional Knowledge.184 The rationale in 

defending trade secrets is that it protects the commercial value of the trade secret for the 

holder.185  

 

A further benefit of trade secret protection is that the absence of registration formalities and 

minimal cost implications renders this an attractive option for traditional communities.186 The 

protection afforded is perpetual and this type of protection can be held collectively.187 Given 

the flexible nature of trade secrets, Traditional Knowledge that is not susceptible to other types 

of IP protection enjoy protection as trade secrets.188 Trade secrets present the community with 

the means of keeping their Tradition Knowledge a secret, which as a result, promotes self-

determination.189 

 

A major shortcoming of trade secrets is that once the information has been disclosed, it no 

longer qualifies as a secret and therefore cannot be protected as such.190 Thus, the risk exists 

that disclosure of the trade secret could lead to the Traditional Knowledge falling into the public 

domain.191 While the community with have recourse against the discloser of the information, 

it would have lost the valuable Traditional Knowledge to the public domain.192 The costs of 

enforcing these rights may also prove probative for the community.193  

 

In addition, while trade secrets could prove valuable for many communities around the world, 

not all countries recognise trade secrets. India, for instance, has a large traditional community 

and a wealth of Traditional Knowledge, however, as India does not recognise trade secrets, 

traditional communities cannot rely on its protection.194 

 

g. Concluding Comments 
 

The aforegoing discussion illustrates that existing Intellectual Property regimes are ill-fitted to 

providing substantive and effective protection for Traditional Knowledge. Despite the 
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limitations presented by each type of IP right, there also exists various threats of 

misappropriation in each instance.  

 

The Protection of Traditional Knowledge in South Africa and the call for Sui Generis Protection 

 

The Department of Trade and Industry mentioned two concerns in respect of the protection 

and commercialisation of Traditional Knowledge in South Africa.195 Firstly, that the current 

regime in place allows individuals to protect and commercialise their assets to the exclusion 

of traditional communities.196 Secondly, that in areas where the collective exercise of 

intellectual property rights are available to traditional communities, the communities have not 

exercised these rights.197  

 

It has been suggested a sui generis form of protection for Traditional Knowledge would be 

more effective in adequately catering for the needs of Traditional Knowledge. Under a sui 

generis regime, Traditional Knowledge would not need to fit into the confines of the existing 

regime, but instead, provision would be made for Traditional Knowledge and its nuances. To 

date various countries have adopted sui generis systems to protect Traditional Knowledge, 

including Portugal, Peru and Thailand.  

 

The next section will consider the mechanisms in place to protect Traditional Knowledge in 

South Africa and sui generis regimes which may strengthen the position and the possibility of 

adopting a sui generis regime in South Africa.  

8. The South African position 
 

The Protection, Promotion, Development and Management of Indigenous Knowledge 

Systems Act defines Indigenous knowledge as “knowledge which has been developed within 

an Indigenous community and has been assimilated into the cultural and social identity of that 

community, and includes knowledge of a functional nature; knowledge of natural resources; 

and Indigenous cultural expressions.”198  

 

The communal nature of Traditional Knowledge entails that it does not fit into the western 

concepts of subject matter eligible for IP protection.199 Moreover, biological resources, to which 

the Indigenous knowledge often relates, have often been viewed as “the common heritage of 
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mankind,” free for appropriation and use without regard to ownership or sustainability.200 Yet 

the value of these resources and this knowledge is incalculable, and, without adequate 

protection, both can be expected to continue to gradually disappear, to the detriment of our 

global society as a whole.201 

 

The protection of Traditional Knowledge is very important to South Africa and its economic 

and cultural future, as South Africa is home to approximately ten percent of the world’s plant, 

reptile, avian, mammalian and coastal marine species, and its people have a rich base of 

knowledge regarding traditional uses of these resources.202  

 

This Act has been said to introduce uncertainty in Intellectual Property law in South Africa as 

it does not address various key issues concerning Traditional Knowledge.203 For instance, the 

issue of novelty is not addressed, and therefore Traditional Knowledge would still be excluded 

from protection where novelty is a requirement.204 Further criticism set out that where people 

come up with ideas based on their traditions and where this has resulted in new inventions 

which represent traditional and cultural expressions of the communities and giving it a new 

interpretation, which helps to express the dynamism of their culture, no specific protection 

exists for this type of innovation, but instead the innovator would need to fit into an ill-fitting 

mould.205 These gaps in the legislation places South African innovators and holders of 

Traditional Knowledge at a disadvantage in the global arena.206 It has also been said that this 

Act was not drafted with sufficient consultation with Traditional Communities, and therefore 

does not address the unique needs of Traditional Knowledge Innovators.207 Despite the wide-

ranging criticism, this Act provided a fundamental step forward in the quest to protect 

Traditional Knowledge, which was lacking before the enactment of this Bill.    

  

a. Intellectual Property Laws Amendment Act of 2013 

The Intellectual Property Laws Amendment Act (IPLAA) sought to bridge the gap between the 

traditional IP regime and the need to protect Traditional Knowledge.208 IPLAA, which was 

strongly influenced by the Traditional Knowledge Systems Policy, took a general approach by 
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extending existing IP laws to accommodate Traditional Knowledge by amending existing IP 

laws but without creating a sui generis regime.209 

IPLAA sought to achieve its aims by making various amendments to the existing IP laws in 

South Africa. IPLA also made provision for the establishment of a National Council for 

indigenous knowledge, a national database for recording indigenous knowledge, a national 

trust for indigenous knowledge to allow holders of manifestations of traditional knowledge to 

commercialise the relevant work or for benefit sharing purposes.210 

Various shortcomings of IPLAA have been pointed out.211 IPLAA provides protection for 

manifestations of Traditional Knowledge and not the knowledge itself.212 Notably, while the 

Traditional Knowledge is owned by the community, the manifestation thereof would have to 

be owned by an individual.213 Section 28D of IPLAA does in fact provide that an indigenous 

community is deemed to be a juristic person for the purposes of the Act, and read with the 

definition of an Author under Act, it could be said that the Act make provision for the communal 

ownership of Traditional Knowledge.214 However, the section goes on to qualify the ownership 

in that where copyright is created under section 3 or 28(B) the author is deemed to be the 

owner.215 This means that the person or persons that create a derivative work from the 

traditional knowledge shall own that derivative work, with no guidance as to how the actual 

underlying Traditional Knowledge shall be held and protected under the Act. Section 28(B) 

also provides for Traditional Work created after the Act comes into force, however, it does not 

regulate how the work should be created to qualify, for instance, does the entire community 

need to participate, and if not, who in the community bears the authority of holding the rights 

in trust.216 The Act acknowledges that different communities hold different values and 

structures, but it does not provide practical guidance on how to regulate these differences. 

Simply put, Traditional Knowledge does not quite fit the mould of IPLAA as IPLAA as failed to 

address the practical needs of various and differing traditional communities.  

Further criticism levied against IPLAA at the time of its passing, included that Traditional 

Knowledge is created for and by the community and not for commercial use.217 The 
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widespread commercial use divests the community of these assets in several ways that are 

not remedied by IPLAA. Further, Traditional Knowledge is enduring and may last in perpetuity, 

IP rights however, are limited rights for the very reason that the limitation allows for the creator 

to benefit for a period before the knowledge is given to the community, the rational for limiting 

IP rights simply does not fit the nature of Traditional Knowledge.218 

Further, the purpose of protecting Traditional Knowledge is to safeguard the continued 

development and existing Traditional Knowledge. IP rights, however, take the Traditional 

Knowledge outside of the communal sphere in which it developed.219 The danger presented 

in the form that IPLAA has taken is the disintegration of communal values in favour of individual 

exclusive rights and infighting regarding which individual should hold the right to own the 

manifestation of Traditional Knowledge which is protected under the amendments introduced 

by IPLAA.220 

b. Protection, Promotion, Development and Management of Indigenous 
Knowledge Act, 2019 (IKS) 

The IKS is the legislature’s second attempt at protecting Traditional Knowledge, but is not a 

piece of Intellectual Property legislation.221 

The IKS envisages the preservation of Traditional Knowledge via a recordable system to 

protect and promote Traditional Knowledge within South Africa.222 It aims to do so by 

introducing somewhat of a sui generis approach to the legislative and commercial protection 

of Traditional Knowledge in South Africa.223 It envisages the registration of Traditional 

Knowledge, the establishment of a National Indigenous Knowledge Systems Office and an 

Advisory Panel to assist the National Indigenous Knowledge Systems Office.224 

The IKS seeks to protect Traditional Knowledge and its holders against unauthorised use, 

exploitation and misappropriation and to promote public awareness and understanding of 

Traditional Knowledge.225 In doing so, it strives to strengthen the potential and value of 

traditional communities and promote the commercial use of traditional knowledge to benefit 

society at large without divesting traditional communities of their valuable assets and identity. 
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While the IKS is certainly not without its flaws, it proceeds from a more appropriate starting 

point, particularly, that Traditional Knowledge is fundamentally different to traditional western 

notions of Intellectual Property and that Traditional Knowledge should enjoy protection more 

appropriate to its nature.226 It recognises the paradox that exists between the two systems, 

that IP rights exist to incentivise individuals to create and innovate in exchange for a limited 

period of exclusive rights to benefits of the creation, which will fall part of the public domain 

once the protection lapses and the communal nature of Traditional Knowledge, which should 

enjoy protection outside of the ill fitted and contrasting bounds of Intellectual Property law.227  

Some criticism levelled against the IKS at the time of its drafting was that the drafters did not 

clearly define the scope of what can be protected as Traditional Knowledge.228 Other criticism 

against the IKS relate to the lack of clarity regarding the registration system, the subject matter 

eligible for registration, ownership and how competing claims could be resolved.229 It is also 

worth noting that the IKS does not explicitly repeal IPLAA, which invariably clashes with the 

IKS in certain respects.230 

The Act, seeks to incorporate Traditional Knowledge into existing law, instead of creating a 

separate act to address the various needs that exist.231 It has been said that the protection 

required cannot be achieved by simply amending the existing Intellectual Property statutes 

that are already in place without dealing serious harm to the underlying ideology of those 

statutes.232 The result is an uncomfortable fit.233 

According to Judge Louis Harms “The proposals are fundamentally flawed and will not lead to 

any material benefit to any community in South Africa: they will not make the country 

technologically or otherwise rich and they will protect little (if any) indigenous knowledge.”234 

He expresses the view that the Act not only fails to achieve its goal, but that its application will 

undermine long established and internationally recognised principles of Intellectual 

Property.235 
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Another point of contention, is that the IKS Bill has not taken the stance of repealing IPLAA. 

Section 32 of the IKS Bill sets out that the provisions of the Bill will be overruled by any rights 

which are conferred by another statute regarding Intellectual Property.236 As IPLAA seeks to 

include traditional cultural expressions and Traditional Knowledge in the Intellectual Property 

laws of South Africa, any conflict between IPLAA and the IKS Bill will see the ill fitted IPLAA 

prevail. Thus, while the IKS presents somewhat of a positive step towards protecting 

Traditional Knowledge outside of the Intellectual Property law-based approaches, its 

effectiveness could be questionable in light of the conflict with the IPLAA. Furthermore, while 

the IKS cannot be regarded as Intellectual Property legislation, it explicitly cedes to the 

Intellectual Property laws of South Africa, which invariably means that it cannot stand on its 

own without reference to the Intellectual Property laws of South Africa.  

 

The South African attempt at protection Traditional Knowledge, when fully implemented and 

operational, could operate to achieve economic, cultural and sustainable outcomes and, more 

importantly, to provide protection for Traditional Knowledge. However, shortcomings in both 

attempts have left much to be desired.  

 

The consequence has been that the country as a whole, including Traditional Knowledge 

holding communities, have not benefited equitably from the commercial and other gains 

derived from commercialization of these assets and currently little recourse is available to 

address the nuances of Traditional Knowledge in South Africa.237 

 

c. Concluding Comments 
 

The Department of Trade and Industry (DTI) mentioned two concerns in respect of the 

protection and commercialisation of Traditional Knowledge in South Africa.238 Firstly, that the 

current regime in place allows individuals to protect and commercialise their assets to the 

exclusion of traditional communities.239 Secondly, that in areas where the collective exercise 

of intellectual property rights are available to traditional communities, the communities have 

not exercised these rights.240 As these values are contradictory and serve as a major challenge 

to the protection and conservation of Traditional Knowledge, there is a significant need to 

strike a balance between individual and communal rights.  
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Given that both the IPLAA and IKS are not yet operable, their practical implementation cannot 

be assessed. However, given the shortcomings of the IPLAA, it is unlikely that the DTI’s 

concerns can be adequately addressed by the implementation of the IPLAA. While IKS 

presents a positive step towards addressing these concerns, its failure to override the IPLAA 

renders if ineffective in matters where there is a conflict between the two. Therefore, at the 

moment, the IPLAA presents a stumbling block in the way of achieving the goals of protecting 

and promoting Traditional Knowledge.  

 

It has been suggested a fully and independent sui generis form of protection for Traditional 

Knowledge would be more effective to adequately cater for the needs of Traditional 

Knowledge. Under a sui generis regime, Traditional Knowledge would not need to fit into the 

confines of the existing regime, but instead, provision would be made for Traditional 

Knowledge and its nuances.  

9. Sui Generis Protection 
 
The phrase sui generis describes something that is unique.241 An Intellectual Property regime 

could be sui generis where it has been modified to accommodate certain special or nuanced 

subject matter and policy needs.242 

 

Janke aptly summarises the value of a sui generis regime as:  

 

"Recognising the uniqueness of indigenous culture but also respecting it and 

understanding that Indigenous Knowledge and Western Knowledge are two parallel 

systems of innovation. Furthermore, it must be recognised that Indigenous customary 

laws and the existing … legal system are two parallel systems of law, both which need 

to be given proper weight and recognition.” 243 

 

In as far as the protection of Traditional Knowledge is concerned, several considerations have 

been suggested for effective protection, including the policy objectives, the subject matter, the 

beneficiaries, the scope of the right, administration and enforcement and how the rights can 

be acquired or lost.244 
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A Sui Generis regime has been suggested as a solution for the protection of Traditional 

Knowledge.245 This is because a Sui Generis regime could result in new, better fitting 

intangible property rights that cater for perpetual protection, protection for historical and 

communal cultural works and an extension of what works qualify as Intellectual Property.246  

 

This view, however, is not without difficultly. The lack of consensus between Traditional 

Communities and the difficulty in defining Traditional Knowledge limits the ability to define the 

scope of protection that should be provided.247 The adoption of such a system could not 

address the inequalities created by the existing Intellectual Property laws, which would, of 

necessity exist in parallel to the Sui Generis regime.248 Thus, a careful balance must be struck, 

and it may prove impossible to please all stakeholders in producing an effective method of 

protecting Traditional Knowledge by means of a Sui Generis system.  

10. An Alternative 
 
 
Many have advocated for Sui Generis protection to be introduced in order to effectively protect 

Traditional Knowledge in South Africa.249 While the IKS is the legislature’s attempt at 

introducing sui generis protection for Traditional Knowledge, its shortcomings have rendered 

it largely ineffective in its current form.250  

 

The Law Society of South Africa, through consultation with the South African Institute of 

Intellectual Property, indicated its support for the protection of Traditional Knowledge in the 

form of a Sui Generis regime.251 The International Association for the Protection of Intellectual 

Property (AIPPI) has expressed similar views.252 While the IKS could be refined to provide the 

sui generis protection that could effectively achieve its purposes, no consensus has been 

reached as to the parameters to the potential refinements.253 

 

The Shadow Minister of Trade and Industry, Dr Wilmot James, presented a Private Members’ 

Bill to the Office of the National Speaker. This Bill represents the first formal step in the quest 

to introduce a Sui Generis system to protect Traditional Knowledge in South Africa. The Bill 
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sought to bridge the gap between the ideals set out by Government for the protection of 

Traditional Knowledge and the subsequent pieces of legislation that were introduced to meet 

those ideals.  

11. The Wilmot Bill 
 
With the view of creating an adequate, financially viable and legally enforceable protection 

mechanism for Traditional Knowledge, the Wilmot Bill was proposed as an alternative to the 

IKS.254 The Wilmot Bill was drafted with the aim of providing government with guidance on 

how a sui generis regime could achieve the goals of protecting Traditional Knowledge and to 

mitigate the damage that the implementation of IKS may cause.255  

The purpose of the Bill is to protect Traditional Knowledge, by means of a Sui Generis regime, 

as a distinct category of Intellectual Property, while catering for the nuances that Traditional 

Knowledge represents.256 It also sought to ensure that South Africa’s Intellectual Property 

regime is made to comply with international obligations and to give effect to the more general 

principles of Traditional Knowledge as advocated by WIPO. It also sought to introduce a type 

of protection for Traditional Knowledge that could serve as an international benchmark. 

It has been said that the key differences between the IKS and the Wilmot Bill are that instead 

of making amendments to various Intellectual Property Acts to squeeze Traditional Knowledge 

into the existing mould, the Wilmot Bill creates a new property right called Traditional 

Knowledge, which itself consists of three different rights, namely the traditional work, the 

traditional design and the traditional mark.257  

The Bill contains various provisions that are customised to the needs of Traditional Knowledge 

and has been hailed by many as a step in the right direction for the protection of Traditional 

Knowledge in South Africa.258 

The Bill establishes a system of protection that is customised to benefit the South African 

Traditional Community and should adequately protect Traditional Knowledge. Further, it 

 
254 Ibid. 
255 C Jooste ‘Sui Generis Protection of Traditional Knowledge Bill Published in The Gazette’ available at 
https://journals.co.za/doi/abs/10.10520/EJC139040, accessed on 17 July 2022.  
256 O Dean (supra). 
257 A Vermeulen ‘Traditional Knowledge to Be Protected Through Intellectual Property Legislation’ available at www.polity.org.za, 
accessed on 17 July 2022. 
258 M Coetzee ‘LSSA Comments: Draft Protection of Traditional Knowledge Bill (2013)’ available at https://www.lssa.org.za/wp-
content/uploads/2020/01/LSSA-Comments-on-Protection-of-Traditional-Knowledge-Bill-2013.pdf, accessed on 17 July 2022. 



 40 

proposes that the relevant traditional communities receive financial benefits from the use of 

their Traditional Knowledge.259  

The Bill was criticised on the grounds that the Bill could not prevent the poaching of Traditional 

Knowledge by means of the current IPR, that it introduces additional and burdensome 

provisions that could be dealt with within the existing regimes at a lower cost and that the 

implementation of the Bill would take longer than is justifiable in view of the current need to 

protect Traditional Knowledge in South Africa.260  

The Wilmot Bill has not progressed further and has not been made law in South Africa.  

WIPO has expressed the view that Traditional Knowledge is best protected by Sui Generis 

legislation.261 It is in the process of developing a Traditional Knowledge Model Law to assist 

individual states to adequately protect Traditional Knowledge.262 The Wilmot Bill, which 

proposes Sui Generis provisions presents a step in the right direction for the protection of 

Traditional Knowledge in South Africa. 

12. A Balanced Approach 

The current imbalance between the existing Intellectual Property Laws in operation in South 

Africa and the needs of Traditional Knowledge holders to procure adequate protection for their 

unique Intellectual Property has led to much injustice and misappropriation.  

While the need to develop a system to protect Traditional Knowledge cannot be understated, 

many have cautioned the overprotection of Traditional Knowledge, which may limit the ability 

to develop such assets and result in the shrinking of the public domain.263 Boyle points out 

that expanding the Intellectual Property regime past reasonable bounds will upset the 

fundamental balance between Intellectual Property and the Public Domain.264 He states that 

disrupting the balance would have the effect of disrupting distributive justice.265  

Arguably, the expansion of the existing Intellectual Property regimes benefit developing 

countries and indigenous communities on a greater scale than the more developed countries. 

To avoid difficulties in the universal implementation of these rights and promote innovation, 

an equitable balancing of Intellectual Property rights and Sui Generis rights that protect 
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Traditional Knowledge must be achieved.266 Such a system should respect the contributions 

of Traditional Knowledge, as well as the interests of individuals, both of whom are invaluable 

assets in the global economy.  

Thus, there is a fundamental need to bridge the divide between the protection of Traditional 

Knowledge, being a communal asset and individual innovation as an individual right. While 

finding the solution may result in greater costs and while it may be impossible to recover 

damage for past losses, the Traditional Community may well finally receive recognition for its 

contribution to modern developments.267 

It has been postulated that a balance of this nature can only be achieved by the adaptation of 

Intellectual Property laws to operate alongside fully independent and effective sui generis 

protective legislation and measures (such as traditional knowledge databases), which operate 

in addition to community level measures to promote the value of Traditional Knowledge and 

encourage communities to protect and continue to develop their Traditional Knowledge.268  

13. Conclusion 
 
The value of Traditional Knowledge and the importance of allowing traditional communities to 

exploit their Traditional Knowledge has been addressed in this work.  

 

While the necessity of protecting Traditional Knowledge has been acknowledge by many, both 

internationally and nationally, numerous challenges exist in the quest to achieve substantive 

and effective protection for Traditional Knowledge. These include that existing Intellectual 

Property rights are ill-fitted for the purpose, that the cost implications on traditional 

communities, particularly in developing countries present probative challenges without state 

intervention and that traditional communities require assistance to enforce their rights from the 

state.  

 

In the quest to create better fitting laws to protect Traditional Knowledge, many mechanisms 

have been employed in South Africa and around the world to address the nuances of 

Traditional Knowledge.  

 

The South African Government has attempted to achieve these goals by adapting existing 

laws to include Traditional Knowledge. It is submitted that this attempt is short-sighted and 
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incapable of achieving this goal. The method in which the government has sought to enforce 

its policy bears the risk of negatively impacting the principles of the existing Intellectual 

Property regime, which is valuable to the public within its own confines, or of being entirely 

ineffective and providing no protection for Traditional Knowledge at all.  

 

In the alternative, many have proposed that a sui generis regime would better fit the purposes 

of protecting Traditional Knowledge. This approach entails the introduction of specific 

legislation tailored for the protection of Traditional Knowledge.  

 

The Wilmot Bill, which has been widely accepted by many key stakeholders, provides a 

workable example of how a Sui Generis regime could be introduced and function in the South 

African context.  

 

While the implementation of a Sui Generis regime will inevitably present challenges, 

particularly at the outset, it appears to be the most appropriate course of action in as far as 

the protection of Traditional Knowledge is concerned. A Sui Generis approach aligns with the 

interests of traditional communities and existing measures to protect and preserve Traditional 

Knowledge. There is a need to strike a balance between the existing Intellectual Property 

regimes, which are necessary to protect individual innovation and a Sui Generis approach to 

protecting Traditional Knowledge, which does not fit within the ambit of the existing regimes. 

Neither can exist without the other and should work hand in hand to  effectively bridge the gap 

between individual innovations that are protected by Intellectual Property laws and Traditional 

Knowledge that lacks substantive protection in several respects.  
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