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ABSTRACT

The responsibility of ensuring that all citizens have
effective access to the courts rests with the State. Legal
ald is one of the institutions created by the State for
the purpose of bringing justice within the reach of the
poor. luis thesis analyses the legal aid systems of both
the Federsl Rewur’.,c of CGermany and South Africa. How re-
sponsive are cthe i.; -1 aid schemes in both these jurisdic-
tions to the needs of thuse persone for whose benefit they
exist? '

To avoid making blind comparisoans this question is an-
swered in the light of an historical analysis of the major
socio-political developments that have shaped the policies
on access to justice in each of the two jurisdictions.

In 1923 Germany became the first country te introduce
& system of state compensation for legal aid work. This was
a major development. It signalled a break with the nine-
teenth century theory according to which the State was re-
quired to do no more than pledge to protect the rights of
the individual. The enormous strength of the German lepal
aid movement was, however, negativelv affected by the Weimar
crisis and the subsequent Nazi rule.

Ti. .'neteenth century equality principle was not fully
acceptea at the Cape of Good Hope Although the English rev-
olutionized the court system, acccss tn Justice for the
poor was, and continues to be, hampered by the rigorous
implementation of racially diseriminatory laws and the ex-
tensive powers which vest in the executive. The present state
legal aid scheme is not responsive to the needs of the poor,
As before the enactment of the Legal Aid ‘2t in 1969, much
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of the legal assistance rendered to the poor todasy is of
a charitable nature., The findings of empirical research
show that there is an urgent need to expand the ambit

of legal aid, particularly in the domain of criminal
justice and administrative law. There is further a need
for the State to give material support to the current
initiatives that are being undertaken to expand public-
sector legal services,

The German legal aid scheme has several shortcomings.
These are traceable mainly to the failure of the legal
profession to address itself to the soclo-psycholegical
aspects related tn the use of lawyers., There are, however,
features of the German legal aid practice which could
serve as a useful guide in the search for a more effective

South African legal ald system.
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PREFACE

The legal aid scheme in South Africe has been in
existence for more than a decade, During this perdod
the scheme has been the target of censiderable criticism.
The general argument is that the scheme is lacklustre.
Perhaps too much 1s expected of legal aid. It is often
overiooked that much of the injustice that obtgins inm
South Africa today is caused by Parliament and can only
be redressed by it. The fact that JSouth Africa has one
of the highest per capita prison populstion in the world
is 8 problem that derives essentislly from the implementa-—
tion of the Guvernment's racial policies.

But this does not measn that the legal eid scheme can
achieve nothing concrete. On the contrary, legal aid can
act as a catalyst for promoting real socio-political re-
form through the legal process. This, in turn, promotes
respect for the law, the courts and, above all, for the
rights of the tndividual,

The purpose of this study is (a} to identify the
weaknesses in the legal ald scheme which prevent it from
becoming a more effective ingtrument for promoting justice
and (b) to recommend solutions, I conducted a survey in
the Vaal Triangle to f£ind out what kind of legal problems
people usunlly have, how they go about solving them; and
what they know about legal aid. This study also includes
the views of the legal professlon on matters besring on
legal aid. These views and experiences were elicited by
means of questionneires. Whilst I worked as a Research Of-
ficer in the Centre for Applied Legal Studies in the Uni-
versity of the Witwatersrand, Johannesburg, I conducted
research in order to establish the correlation between

Y




the incidence of legal representation and other variables
in the crimina®’ triel. The findings were published in two
law journals in South Africa. Parts of these published
findings are included and referred to in chapters 19 and
20 of this thesis.
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The main purpose of the comparison with West Germany f
is to find out (a) how legal aid is administered in the H .
Federal Republic snd (k) what Scuth Africa can learn from { B
the German experience. After all, the German legal aid
scheme has been in existence for more than a century.
|
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1 INTRODUCTION

A right that cannot be enforced is worthless, To en-
sure that rights are enforceable the State has created
an apparatus for the administration of justice. Within
this apparatus are the judicisl mechanisms for resolving
legal disputes - the courts. But the courts do not go out
searching for persons who have legal disputes; the aggrieved
person self must find his way to the court., This sets out
that the person knowa his rights, knows how to go about
seeking the protection of the court, and has the means to
assert his rights before the court.

Whereas in ancient times legal relationships were
simple and transparent, today they are complex. The evolu-
tion of the legal system has resulted not only in the
streamlining of procedures designed to make the law more
accessible, but also in the epactment of more complex laws,
in the formalization of the legal precess, the profeasion-
alisation of legal services and the isolation of the indi-
vidual from the legal process, The growth in the complexity
of the law has also brought about an increase in the demand
for professional Jegal services. But legal services, like
other services offered in a competitive economy, are avail-
able only to those who can pay. And with the growing degree
of specialization within the profession the costs of profes-
sional legal services are becoming more and more prohibitive.

The socio-political implications of these problems
facing the ordinary person have been a source of growing
concern to both governments and legal sociologists. The need
to make the law more accessible to the poor is now widely
recognized. In response to the growing demands that the State
must guarantee the enjoyment of social rights many states
have created a right to legal aid. This is a welfare right.
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The constitutions of some states, for example, India
{Article 24), Spain (Article 119) and Brazil (Arti. "e 53},
expressly guarantee the social right to legel aid. In some
states, this right derives from the constitutional or com—
mon law 'equality of treatment principle'., Although the
eligibility requirements differ from state to state, it is
generally accepted that legal aid comprises the right to
gratuitous legal assistance by counsel of one's choice,

The problem of access to justice is particularly
poignant in South Africa where the greater part of the
population is poor, illiterate and isolated from the polit~
ical prucess. The Government's failure tr satisfy the so-
cio~political wants of the poor, the Black population, has
given rise to a highly explusive political climate. This
is evinced by the sporadic outbursts of violence that oc-
cur from day to day. It is widely accepted that there is
an urgent need for reform. Lawyers are becoming increasing-
1y aware of the need to mobilize the profession in order
to press Ior change throuugh the law. The question of legal
representation and access to the law is assuming major im-
portance., One of che basic objects of the recently established
lawyers' association, Lawyers for Human Rights, is to pro-~
vide practical assistance in litigation or matters affecting
human rights.

This new concern for the legal plight of the poor has
been accompanied by growing dissatisfaction with the imple~
mentation of the State legal aid scheme, The criticism, how-
ever, has been sporadic and unco-ordinated.

The purpose of this study i1s to make e comprehensive
assessment of legel ald in South Africa. The study exam~
ines legal aid and the whole question of access to justice
in the light of the soclo-political make-up of the country,
Thus far, research into legul aid in South Africa has con~
centrated mainly on the management aspects of legal aid or

<
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its mechanics. This thesis attempts to relate legal aid

to the politico-legul culture of South Africa and to the
legal needs of the poor. It is hoped that this will help
lawyers and law students to develop a healthy scepticism
towards rules of law and & sensitivity to social justice.

The deciszion to compsre the legel aid system of South
Africa with that of West Germany has not been made arbi-
trarily. Germany has a long-established tradition of pro-
viding legal asgsistance to the poor. Indeed, the American
legal aid system owe3 its origins to the practice amongst
early German settlers of giving legal aid to indigent im-
migrants from Germany. There is therefore much that cwuld
be learned from the German experience, both good and bad,

The second reason for the choice of West Germany is
that there is no comprehensive study of the German legal
aid scheme in the English language. All publications in
English have considered only aspects of the German legal
aid scheme. This study appraises the development of legal
aid in Germany from the post-Roman area up to the present
time. It is hoped that this overview will stimulate English-
speaking lawyers to conduct more detailed research into
some of the German legal institutions that could not be dealt
with fully in this study.

The Socuth African legal system embodies three legal
cultureg: Romen Law, Roman-Dutch Law and English Law. These
three legel systems form the core around which South Afri-
ca's substantive and adjective law has evolved. Therefore,
when writing about a contemporary South African iegal in-
stitution it is wseful to search first the parent legal
systems for a lead, One looks, for example, to the historical
forces which gave rise to the legal institution, the events
which shaped it, and the factors which led to its acckptance
in South Africa. This study will not depart from this ap-

proach.

o
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The thesis first examines the position of the indigent
litigant under Roman Law and Canon Lew, Thereafter the
focus will be on the developments in Germany. After this
the discussion will be extended to the other two limbs of
the South African legal heritage: English Law and Roman-
Putch Law. More recent developments in both England and
thz Netherlands will also be briefly reviewed, Thereafter,
the discussion w111 deal with the question of access to
the courts .n South Africa proper. The historical coaspec-
tus will start with the landing of Van Riebeeck at the
Cape in 1652 and will end with the period leading up to
the enactment of the Legal Ald Act in 1969. The historical
part will be rounded off with a comparative review in which

. the development of the notion of access to justice for the
’ poor in both Germany and South Africa will be assessed
critically.

The discussion will then return to consider the question
?¢ ’ regarding the legal needs of the public today. Next will
come an evaluation of the procedural mechanisms for affording
access to fustice for the poor outside the Legal Aid Act.

. After that the Act itself will be examined in full, Follow-
i ing this, the focus will be on the extra-judicial legal
services #s they obtain today.

The concluding chapter will embody a synopsis of the
ciitique with recommendations.




2 ROMAN LAW AND THE INDIGENT LITIGANT

1 The Legis Actio Procedure

The legis actio procedure is the earliest Roman legal
procedure known to us. Of the five leges actiones de-
scribed by Gaiusl, the most commonly used was the legis
actio sacramento.

a The Legis Actio Sacramento

Under the sacramentary p.ocedure the litigants were
required, after having drawn theilr claims according to
a rigid form, to swear a mutual oath which, in the event
that an assertion was proved untrue, rendered the per-

jurer an outlaw,3

This mode of procedure was, however, of little bene-
fit to the indigent plebeians. Although it was not
difficult Lo recognize an actionable right where the
matter was covered by statute, problems arose where
distant fact patterns had to be interpreted, with reference
to precedents, in order to bring them within the scope of
the statute. Only the priests, who had studied and culeti-
vated the secular law in their seclusive pontificial en-
claves, knew the secrets of the intergreta;io.A To main-
tain their influence on the administration of justice the
priests did not publish the findings of their archaival
work, thus keeping the public in ignorance as to the
workings of the law. As the priests themselves came from
the privileged patricilan class, the secret collegial

1 6 4. 12.
2 6 4.13.
3 Ibid.

4 W W Buckland A Text Book of Ruman Law from Augustus to
Justinian (1921)

i
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science became an effective weapon with which to frustrate

plebian legal claing.d

In later times when the gacramentum became & sum of
money, the sacramentary procedure became even less bene~
ficial to the poor. Gaius points out that where the matter
in dispute was over 1000 ggses the sacramentary sum was
500 asses.5 For disputes involving smaller emounts the
gacramentary sum was fixed at 50 asses.7 The sacramentary
sum was deposited with the priests in a temple, and where
the deponent's assertions were proved false, the wager
sum was forfeited to the State.8

Buckland? points out that not 'every poor litigant
could get a friend to risgk 500 gsses.' Even the lesser
sacramentum of 50 asses was 'a fairly heavy investment in
the case of a poor man (the value of five sheep).lo
Kelly11 states that this made it extremely difficult for
a poor man to litigate by means of the sacramentary
procedure, the main form of litigation open to him.

b TIhe Lepis Actio per Manus Iniectionem

This action, which took place before the magistrate,
was a form of personal execution on the debtor for spe-
cific claims. The plaintiff symbolically seized the defen-
dant by touching hin.}2 The defendant was not permitted

5 M Cappelletti J Gordley and E Johnson Toward Egual

Justice: A Comparative Study of Lepal Aid in Modern
t

Societies (1975) 7 (Cited hereafter as Cappellenti et

6 G 4. 14,
7 Loc cit.
8 G 4. 13,

9 Op cit 613,

10 J M Kelly Roman Litigation (1966) 82.
11 Ibid 82-83.

12 6 4, 21,

1).




to defend himself personally sgainst the manus _iniecto,
but had to appolnt a representative, a vindex, to con-
test the action in his own name.!3 A defendant who could
not appoint a vindex was taken away and kept in bonds, 14

In practice, however, & yvindex was acceptable to the
magistrate only if he was wealthy enough to guarantee
actual payment in the event of the defendant's case
being unsuccessful,ld Thus, only the rich were admissible
as vj.nd:h:cﬂ_‘s;l6
who, as Jheringl7 points out, demunded the money in ad-~
vance to cover the possibility of being condemned. The
primary principle underlying the legis actio procedure,
'nulla actio sine lnge' thus had its counterpart in the

and only the rich could furnish yindices

principle, 'nullas actio sine sere'.l8

The person of humble means had no slternativel? but
to resort to the earlier principle of self-help laid
down in the Law of the Twelve Tables. This provision20
sanctioned the use of persuasion or force by the plain-
tiff in ensuring the defendant's appesrance before the
magistrate. That a low-ranking plaintiff could success-

13 Loc cit.

14 Loc eit.

15 A Berger Encyclopedic Dictionary of Roman Law XXXII
{1953) 766. For the wealth of a yindex see D. 2.6.1,
and D. 2.8.5.

16 P Garnsey Sociaml Status and Legal Privilege in the
Roman Empire (1970) 187.

17 R von Jhering Scherz und Exnst in der Jurisprudenz
{1885) 198.

18 Ibid 199.

19 In theory, an indigent defendant could procure a gop-—
nitor or procurator to contest hls case, but here, too,
the payment of security was compulsory. See G 4. 101.

20 'Si in ius vocat, ni it, antestamlno: igitur em capito.
81 calvitur pedemve struit, manum endo facito.!'
Cited by Kelly op cil 6.
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fully exert force on a wealthy and powerful defendant,
cannot be assumed. As Kelly points out:2!

We still want to krow what could be
done about the powerful man with plenty
of slaves who keeps out of the magis-
trate's way, snaps his fingers at the
weaker plaintiff, and succeeds in pre-
venting the plaintiff by physical force
from bringing him to law.

No evidence exists that the msgistrate ever sent his
small police force to intervene against a reculcitrant
dsfendant.??

The practical hardships encouatered by the poor in
the procurement of a vindex necessitated the intro-
duction of the lesis sction per manus iniectionem pura,
according to which a defendant debtor could act as his
own vindex.23 However, where the defendant lost the
cage, he was still liable for payment of double the value
of the matter in controversy.24 In practice, this reform
did have the effect of widening access to the law, but
the poor party had very slender chances of winning a case
where the wealthy opponent enlisted the services of a
vindex, procutator or cogniter.

2 VYadimgmium

Towards the end of the Republic in ius vocatio was
replaced by yadimonium, which was a promise in the form
of & stipulatio made by a defendant in & triel before

21 Op cit 8.
22 Ibid 9.

23 R Sohm Iautitutionen des Romischen Rechts
10 ed (1901) 231.

24 Ibid 231,
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the magistrate, or by a debtor summoned by his credi- !
tor, binding him to appearence at a future date,?3 §
In some cases yadimonium was without security; in i
other cases it was accompanied by an cath or real 1'
security.26 Exempted from the payment of security {

were men of fides?” and honestas.28 Suspectae personse,

T however, were required to provide security.29 Garnsey3°
points out that it is unlikely that yadimonium without

security was acceptable in the case of an indigent
defendant. Indeed, it is doubtful whether this innovation
© was of any benefit to the poor.

3 Removal of Some of the Obatagles to Justice

Two developments took place in the period of the

., accessible to the indigent plebeians. One was the
election in 254 B.C. of the first plebeian, Tiberius
Coruncanius, to the office of pontifex maximus.3l
Coruncanius published the ritual legal secrets that had
been used as a weapon againat his class, thus destroying

3 the powerful influence the priests previously had on the

course of judiciel proceedings. Coruncanius also ini-
tiasted the practice of giving piblic consultations to
[ S persons in need of legal advice“z - 'a sort of legal
) hospital service', ss Lee interprets 1t.33

25 6 4. 184,

26 6 4. 185,

° 27 D 40.5.4.8.

28 D 26.4.5.1.

-y 29 G 4, 184,

30 Op clt 194,

31 Sohm op cit 87,

0| 32 D 1,2.2.35,

33 R W Lee The Elements of Roman Low 4 ed {1956) 9.

|
|
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The second development was the passage of the ley
Papiria after 242 B.C, According to Jhering34, the
general aim of this law was to make the sacramentary
procedure accessible to the poor. Te this end it
provided firsk, that the oath sum be deposited only
after the proceedings and second, that the ag be de-
valued to 1/24 of its former value, Jhering states that
this devaluation eliminated the 'oppressive limitations’
to the use af the law.3 There is, however, no evidence
which suggests that, in practice, the lex Papirig did
in fact have a wide beneficial effect for the under-
privileged.

4 The Clientela System

The only meaningful legal protection afforded to the
poor during the Republic and early Empire, lay in the
Clientela mystem. In the early period glientes were
strangers from vanquished countries who had migrated
to Rome where they attached themselves to wealthy pa-
trician households to obtain their protection.36 The
clients offered the household-head political support
and a variety of personal services,37

of these services the patron gave his clients protection
38

In reciprocation

an the case of need, especially in legal matters.
Indeed, explaining the law to his clients constituted
the most important duty of the patron.39 In addition

34 Op cit 223.

35 Ibdd.

36 Sohm op cit 223,

37 DBerger op cit 391.

38 Ibid.

39 Schott op ¢it note 6 at 3,




the patron represented his clients in court and con-~
ducted their law suits for them.*® The carnestness of
this reciprocal relationship is evinced by a provision
in the Law of the Twelve Tables providing for religilous
sanctions against @ patron who dishonoured his obli-
gations to his client,4l

The oviginal clientela system disappeared in the
early Empire, but left in its wake similar, though
watered down types of half servile relationships which
continued to characterize social relationships in sub-
gequent epochs of Roman life.%? Eyven taday it is said
that

the Igalian in trouble will Look

to his traditional patronus for
support whether this be the church,
the trade union, an influential
individual, the family or a poli-
tical party, These ... traditions
help explain why there is little
interest in modern italy in the state
provizgnn of legal services to the
poor.

5 Lezgal Assistance

Prior to 300 B.C. the profession c¢f a lawyer
or jurist did not exist‘aa 1t was only after the
plebeian pontifex maximus, Coruncanius, had inaugura-
ted the practice of giving public legal consultations

40 Cf Cicero de oratnre 2 74 302.

41 Twelve Tables Tab VII 21 'Patronus si clieati
fraudem fecerit, sacer esto' in C G Bruns Fontes
Turis Romani Antiqut 6 ed (1893).

42 W Runke) Rémischg Rechtsgoschichte 4 ed (1964) 16.

43 E Blankenburg and J Cooper 'h Survey of Literature

on Legal Aid in Europe' (1982) 2 Windsor Yearbook of

Access te Justice 263 at 289.

44 € P Sherman Roman Law in the Modern World II
2 ed (1924) 451,
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that a group of jurisconsults emerged.bs These were
public men who professed to be skilled in the law

and to whom one could go for legal advice.%® Under

the formulary procedure, which superseded the nbsolete
legis getio, th+ jurisconsults frequently sssisted
magistrates in analysing complicated facts and in
deciding on the applicadility of new formulae.“7
Although the jurisconsults did not represent the
parties in actual litigation, they assisted them in
the first instance in drawing the formula to be pro-
duced to the judge.48 But as they were men of high
social rank, who drew their clientele from their peers
through informal soclal contacts, and were conversant
chiefly with the legal problems normally faced by the
high ordersbg, it is unlikely that they were of benefit
to persons of low status.

Ynder the formulary system the parties in litigation
normally appeared before the magistrate and the judge,
accompanied by patroni or pratores who presented the

motions before the magistrate or judge, examined witnesmes

and argued the case in the actual trial,50 They offered

their services gratuitously, their only reward belng fame

and high esteem in the eyes of their fellow citizens.51
Their services were originally accessible to the under-
privileged through the glientela system.

45 Ibid.
46 Ibid. See notes 32 and 33 gu;ra.

47 N F Jolowicz Higtoricnl Introduction to ithe Study
of Roman Law (1932) 381.

48  Ibid.

49 Garnsey op cib 218.

50 glw Wessels History of the Roman-Duteh Law (1908)
2.

51 Ibid 192,




a Assigtance in Criminal Proceedings

The criminal trial was based on the idea that the
accused must defend himself in person,52 Aa a general
rule legal representatives were not allowed.33 The

rceson for this is to be sought in the praetorian
infamia, according to which certain persons were not
allowed to act for anyone or to be represented by any-
one in litigation.5A In practice, however - during the (7
Republican times at least - the accused was represented
by his patron35 - if he was Fortunate enough to have one.
At the trial the patron usually enjoyed what Mommsen36
calls 'the mute assistance' of an advocate. Towards the

end of the Republic it was not uwnusual for an accused
57

to have as many as four persons representing him.

An accused of low gtanding and of littie means was
5}; at a considerable disadvantage as opposed to his wealthy
counterpart. Whether oy not an accused was kept in pre~

it trial custody depended not alone on the nature of the T ) ‘
; “ crime allegedly committed, but also on the accused's
Uit social standing, wealth, dignity as well as his ability
’ to furnish guarantors.55 At the trials magistrate and

Jjuries showed preference for deferndants and accusers of

}Qﬂr high standing.3% During the period of the Republic it was N
! W not customary for the Court to assign defence counsel e
- Cs

52 T Mommoen R8misches §t aflrecht (1899: reprint 1955)

. 53 D 48.1.13,1. : N

54 D 3,1.1,5 and G 4,82. See Mommsen op cit note 7 at
3763 Buckland op cit 82-93; Garnsey op cit note 2
at 185-86. !

55 Mommsen op cit 377,
56 Op cit 377 especially at note 7.

57 Ibid.
58 D 48.3.1. E
59 Garnsey op cit 277, H
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to assist the accused.50 The indigent accused without

a patrcen was therefore at a considerable disadvantage.
There was also gross inequality of treatment as regards
the convicted person. Honestiores escaped the severe
forms of punishment which were applicable only to the
humiliores.61

6 Fees

After the disintegration of the origi~al ¢lientela
system, a practice sprung up among clients in need of
N legal advice, of giving a fee or presents to persons
who acted for them in court.8% The exactions on clients
L became so outrageous that in the year 204 B.C. the lex
Cingia was passed which enjoined advocates from accepting
gifts from their clients as payment for their professional
s services.%3 But because this statute provided no penalty
. for its contravention, it became '‘more honored in the
breach than in the observance'.%% This led Augustus
(63 B.C.-14 A.D.) to reinforce the lex Cincia with a
genatus consultum (17 B.C.) which inposed a fourfold

penalty on advocates who accepted fees.65 Adherence to
this injunction was of short duration. Under the reign
of succeeding Caesars, advicates grew less attentive to
it. At the time of Claudius (A.D.41-54) the principle

of a fee (honorarium) had become part of the Roman legal

ks 60 Mommsen op cit 376,
F 61 ro: a detailed discussion of the dual-penalty system
& see Garnsey op cit 103 f£
“ 62 Sherman op cit 455.
A 63 Ibid,
. 64 Ibid.
65 Ibid.




px'act:ic&h66 The maximum fee payable to an advocate ..
was fixed at 100 aurei.7 During Trajan's reign

the praetor Nepos forbade acvocates from taking a
contingent fee (pactum de palmario). This injunction )
was necessitated by the practice that had sprung up . ?

amongst advocates of taking fees in advance and not N
68

going on with the case.

a Court fees

During the reign of Constantine the Great already
(306-337 A.D.) subordinate court officials had been in
the habit of accepting bribes from litigants. Constan- . 4
tine enjoined this mulpractice which he visited with

%\ a severe pen‘alty.69 The injunction was heeded only for e
. a short while, The habit of accepting gifts and charging ‘,a,, o
. fees for official duties was resumed agein; it grew
E into a fixed custom which officially crystallized into R
& right in the second half of the f£ifth century 4.D,70 e T

s The fees, which were calculated according to the amount
in controversy, went directly to the subordinate officials
88 remuneration for their duties.’! A fee was charged

66 Ibid.
N 67 D 5.,12.1.13,
68 R Pound Jurisprudence (1959) 698, See alsc

‘o Schott op c¢it 6-7. ;
’ 69 H Sprickmann~Kerkerinck 'Ueber den Ursprung des Lo
Armenrechts im Civilprocesse' (1893) 25 Archiv Loee

£lir katholisches Kirchenrecht 145 at 146, See
generally Kelly op cit 33 f£. on the problem of
bribery.

< 70 M Kaser Dag Romische ZivilprozeBrecht (1966) 448,
B 71 Schott op cit 7.
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for each stage of the litigation in which an official
act was required.72 Where the party lost the case, he
was liable for all the costs including those of the
victoriocus opponent.73 Judges were prohibited from
accepting fees from litigants as payment for thedir
professional duties.”® However, the iudices pedandi
who were low-ranking judges (originally honorary
judges) with jurisdiction over unimportant matters
had the right to require fees for their services.75

7 Exemption frem the Payment of the Costs of Litigation

The costs of litigation were high.76 Gernsey77

points out that

the poorer section of the population
must have suffered considerable hard-~
ship when on the losir; =ide in
litigation. They were :-.ced through
debt to sell their meanrt possessions,
take out credit at unfuvourable rates,
and ultimately fall victim to the
savage debt laws and forfeit their
freedom.

Certain groups of persuns; however, enjoyed either
total exemption from the payment of court fees, or were
required to defray only part of the costs. This was
a privilege actorded by law irrespective of the

72 A Blomeyer ZivilprozeBrecht (1963) 730.
73 Kaser op cit 448.

74 Schott op cit 7.

75 Ibid 8.

76 Sprickmann-Kerkerinck op cit 147;
Schott op cit 13.

77 Op cit 138-139,
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beneficlary's financial circumstances,’8 Fully exempted
were the advocati, episcopi, gceclesiae and the glscus.79
Partly exempted were the comites consistoriani, in sacris

scriniis militantes, agentes in rebus and their principes,
the castrensiani and minigteriani, scholares, milites

and the clerici except the bishops.ao The Emperor could,

in his discretion - per specislis larpitatis - discharge
other Roman citizens from the obligation to pay court

fees., But sgain, poverty was not a criterion,81

Two passages of Ulplan have been conatrued8? o
support the theory that Roman law contained an organized
solution for the legal problems of the poor. These pas-

sages are:

D 1.16.9.5 It will be his (the proconsul's)
duty in most cases to allow the
assistance of counsel to persons who
are under age or otherwise helpleass,
ot to such as are out of their mind,
if anyone asks for it on their behalf;
or, if no one asks, he cught to allow
it of his own accord. Again if anyone
should declare that he is unable
to get counsel, owing to the
power of his opponent, in this
case too the proconsnl ought to
£ind him one. It is not allowable
that any should be borne down_by

the power of his opponenc....83 and

78 J T B von Linde 'Bemerkungen Uber die ZweckmiBigkeit
der in Deutschland geltenden Grundsitze liber das
Armenrecht im Prozesse' (1833) 16 Archiv fiir civili-
stische Praxis 51 at 65-66,

79 Sprickmann-Kerkerinck op eit 150,

80 Ibid.

8% Von Linde op cit 66.

82 S P Gens 'Uber Armenrecht im Prozesse' (1826) 1

Zettschrift fir die Zivil- und Kriminal-Rechtspflepe
im Konigreich Hannover 26 at 28-32; Schott op cit 10-11.

83 Monro's translation.




D 3.1.1.4

18

The words of the praetor are:
-"If they have no advocate I
will give them one. It is not
the practice to show this in-
dulgence to the above mentioned
clagss only (children and people
with physical or mental defects);
he extends it for all alike who
for specific reasons, such as
machination or intimidation on
the part of their opponents,
fail to f£ind counsel."84

Nowhere in these two passages is there any express
reference to the poor. It is possible that the poor also
benefited from this legislation, but more by way of
coincidence than by right.85 Given the widespread in-
cidence of poverty during Roman times, 1f the poer ~ as
a class - were the intended beneficiaries, this would
have been expressly mentioned. It is submitted thst
these benefits were intended primarily as a partial
safeguard agalnst converting litigation into a blatant
political struggle the outcome of which was determined
by influence and force alone. The Emperor, too, had
reason enough to fear the political clout of the then

emerging aristocracy.

At the time of Justinian, however, we find express
reference to the poor. In Novel 17 chapter 3 the Em-
peror's directive to the judges reads in part: '(8)i
tamen sufficientes in datione consistant, alioqui etiam
gratis lites audire'. This Novel guaranteed the poor
total excmption from the payment of court fees. In &
much later Novel86 Justinian prohibited the payment of
fees to the judices pedani in all matters in which the

84
85

86

Ibid.

CE P Gross

Nov 82.

Logal Aid and its Management (1976) 13,




amoynt in dispute was less than 100 aurei. However,

it is not clear whether the poor, too, were exempted
from payment where the disputed sum exceeded 100 aurei;
nor is 1t clear whether the exemption applied only to
the poot.s7

None of the texts above mentions anything about
counsel's fees, It is not clear whether assigned
coungel88 yag paid by the client or by the State, or
whether he was paid at all. This is an important con-
sideration as the question of fees certainly influenced
the quality of legal services rendered. Also, assuming
that counsel was not paid, one cannot exclude the
possibility of him being bribed by a wealthy and in-
fluential adversary of his client.89

8 Concluding Remarks on Roman Law

<he idea of equality in and before the law could
find no echo in a society in which rank, wealth and
power were the prime movers of the legal process. The
functionaries within the machinery of justice, as well
as the legal experts who were independent, the jurists
and the priests, were drawn mainly from the upper classes
whose interests they sought to further, Quite apart from
class prejudices, the legal procedures available to the

87 Sprickmann-Kerkerinck op cit 149.
88 D 1.16.9.5; D 3.1.1.4.

89 Cf Kelly op cit 33. To prevent the wealthy from using
the costs risk as » weapon with which to suppress the
legal claims of the poor, and also to protect ignorant
cltizens against the excesses of civil servants, Em-
peror Valentinian created the office of defensor
civitatis. The defensor had the tasx of dealing with
the grievances of victimized plebelans. The defensor,
however, stopped fulfilling his duty towards the poor
when his office fell pray to corruption. Kaser op cit
437-438,

See alse Cappelletti gk al op cit npot 22 at 10-11,
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aggrieved harboured structural defects which made it
very difficult for the poor to assert the claims against
the rich. The creation of the institution yadimonium is
a striking illustration of how the growth and refinmement of
Roman law -~ itself a formidable feat - could take place
in callous disregard of the legal needs of the poor.
Such evidence as exists on the solicitude that Roman

law showed for the legal welfare of the poor is too
thin to justify a conclusion that Roman law knew the
concept legal aid.

9 Genon Law and the Indigent Litipant

Charity, the most sublime of the triad of Christian
virtues was the principle driving force behind the re-~
ligious altruism of the Middle Ages.90 The social and
scholrstic philosophy of the times, epitomized in the
Summa Theologica of Saint Thomas Aquinas, caused
ecclesiastical concern for the welfare of the poor.

The Church saw its role in perfecting the system of law,
in enlarging and transforming Roman law in the spirit of
Christian ethics so as to produce greater justice and
benefit to mankind.

Canon law strictly forbude ecclesiastical judges to
accept fees from litigants.91 The Roman law glossators,
fired by Christian ideals, gave total .recognition to the
elimination of court fees for the puor.g2 So also was Digest
3.1.1.4., originelly applicable only to children and
people with physicael or mental defects,interpreted to
inciude nlso the poor.93

90 Cappelletti gt al op cit 11-12

91
92
93

Sprickmann-Kerkerinck op cit 154,
Ibid.
Ibid 107-108,
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In 1ine witn its philanthropic ideals the Church
organized & variety of poverty-relief programs for
the miserabiles personae.One such was the advocatus
peuperum deputatus et gtipendiatus, an official
created by canonical statute, who was renumerated
by the Church for representing the poor in ecclesi-
astical courts.?® Also created were the offices of the K

defensores ecclesiastici whose duty it was to render

} . free legal assistance to the poor in the ordinary courts, "ot
thereby protecting them from the fraudulent suits of the RN

rich and powerful. In later times the lay perseons, too,

were allowed to act as defensores. This, however, re-
sulted in malpractices which, in turn, foreced the

cancellation of the service in the twelfth century in o
France.93 In Italy the institutior of poverty lawyers »)
continued to operate until 1865, when it was replaced by ;

T a system of appointed 1awyers.96

L . 94 Cappelletti et al op cit 12.
) 95 Sprickmann~Kerkerinck op cit 139.
96 Cappelletti gt al 12,
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3 THE HISTORY OF LEGAL AID IN GERMANY

1 Mediaeval Times

Under the old Germanlc laws, justice was, in theory,
administered gratuitously. The Volksrechte and the
imperial Frankish capitularies prohibited judges from
eccepting money or gifts for Sheir services.l Byt
after the death of Charlemagne (766-814 A.D,) the ideas
of state, law and administration of justice began to
be eroded., The judges ssw their work no laonger as an
exercise of stately office, but as a pevsonal service
which entitled them to receive paywments from 1itigants.2
The cities, the Church and the landed aristocracy had a
direct interest in the welfare of their underprivileged
subjects and tried to stop this corrupt judicial practice.
Their demands, which were reinforced by statuted in certain
areas, had only partial success: they were cbeyed by some
judges and conveniently forgotten by others.

In the course of time the old Germanic legal proce-
dure was slowly supplanted by Roman law and Canon law
institutions. The Bologna revival of Roman law spread
to Germany and other parts of Europe. German students

1 Schott op cit 21. Although the Germanie judges were
prohiblted from accepting fees, they profited hugely
from the intake of money imposced as penalties upon
wrongdoers., 3uch payments, however, should not be
confused with court fees. See J W Planck Das deutsche
Gerichtsverfahren im Mittelniter (1879) I 137.

2 See Schott op elt 14-21.
3 Tbid 22-23.
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educated in Italian lew schools returned to Ger-
many to work as judges. Under their influence the
old, simple Germanic court procedure made way Ffor
the written, more complicated and more expensive
Roman procedure.4 To assist the indigent litigants
who were unable to bear the costs of the reformed
legal procedure, a Filrsprecher (mediator) was
appointed. His duty was to offer gratiutous legal
assistance Lo indigent litigants.s In some towns,
such as Leipzig and Wittemberg, there were poverty
lawyers who were paid out of public funds for
agsisting the poor pro Qgg.ﬁ

a Poverty Oath

In 1471 an ardinance was enacted which pro-
vided that lepal assistance could be obtained only
on condition that the applicant swore an oath
of poverty (iuramentum ggggertatis)7 in which

4 Sprickmann-Xerkerinck wp cit 159-160.

5 As to the function of the Flirsprecher, the
author of the Schwabenspiegel (Mirror of the
Swabians) wrote: 'Er sol armen lulten ir wort
durch got sprechen, und tuot er das nult gerne, daz
ist wider gotte, und der rikter mag ez im gebietpn
mit rehte, daz er armer luite wort spreche.
Cited by F L A von Lassberg r Schwabenapienel oder
Schwabisches Land-_und Lehen h (1B4D) 44,
& C Fuchs 'Uber die geschichtliche Entwicklung des
Armenrechts im ZivilprozeB (1866) 5 Zeitschrift
£ir Rechtsyerpieichung 104 aL 115,

7 Para 6 of the Kammerg'richtsordnuns of 1471 provided:
'Item auf dass armu halbeu nymand rechtloss ge-
lassen werd, so wol
sein wird, die sachen der armen, die ir armut mit
iren eyden, ob der geso.unen wiri, erwelsten, den
Advocaten und Procuratoras empfehlen, darin zu raten
und zum bosten in Recht firzubringen.'

r Cammerrichter, so ye zu zeiten
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he prorlaimed:

Lch N. schwere, daB ich so arm sey an
fahrenden und liegenden Giitern, oder
Schulden nicht vermag die Cenzleygebilhr
zu erlegen noch einen Advocaten zu be-
solden, daB ich auch umb Lelstungen
willen dieses Eydes mein Gut Haanbe nicht
vereusert noch andern vergeben habe
tr:ulicg und ohne Gefehrde als mir Gott
helffe.
Once the applicants paverty was established an ad-
vocate or procurator was assigned to assist the poor

party gratiutously.9

To prevent the courts from being swamped by a spate
of poverty cases, an ordinance was enacted in 1495 which
made it compulsory for the legal assistance applicant to
swear & promissary oath whereby he promised to repay his
lawyer's fees and court fees at a later stage when hig
financial situation improved.10 As no respite was given
for the reimbursement of expenses incurred by witnesses,
indigent parties who could not afford reimbursing such
witnesses had difficulty in establishing their claims
before the court,il In later times the legal aid applicant
was required to adduce collateral evidence to establish
his poverty, In addition, the applictat had to swear an
oath that he was not ipstituting action against his better
judgement,12

8 Cited by W Bemm 'Ins Armen Recht legen' (1957) 12
Deutsche Richterzeitunp 304.

9 G W Wetzell System des ordentiichen Civilprocesses
2 ed (1863) 298,

10 See para 27 of the Kemmergerichtsordnuug op cit.

11 F Meents Das Armenrecht im sozialen Rechtssraat
des Grundgesetzes (1975) 43,

12 See parus 1 and 2 of the Kammergerdchtsordnung of 1955,

"N N W o o .. e D P . S



25

Until the middle of the eighteenth century one still
could not label the above-mentioned enactments as eva-
dence of an express recognition of the right to legal |
aid.13 No appeal could be lodged against & judicial ;’
decision rejecting o legal aid application.lé Much of f
the legal protection received by the poor came from the

R ) Church. The legal aid provisions in the Kammergerichts- -
; ordnung v4re merely a respoase to the plety of the Church
\‘ and the s.vong influence of chivalrous aristocrats.l3 !
P Chariry still constituted the meinspring in the efforts R

4 towards solving the legal needs of the poor. £

2 The Influ. .e of the French Revolution e

The wave of social and political reform that swept
Q“ the face of Burope in the nineteenth century was a pro-

duct of four dominant influences: the Renaissance,

Humanism, Natural Law and the Enlightenment. But more
proximate and direct in its influence upon the course
of events in Germany was the French Re .lution of 1789. H N

5 The seventeenth and eighteenth century schools of
Natural Lew provided the revolutionaries with broad
concepts with which to implement the idea of justice.
Man was seen as the fundamental reelity. The French 1
Declaration of the tights of Man was, like the Amorican i
Bill of Rights, to serve as the basic definition of the |
¢ goals of qhe Revolution. At the heart of Llhese aspirations *
|
i
I
|
|
|
i
|
P
'

P

lies the idea that men are born and remain fvee and equal
in r:Lghr.s16 and that the principle of all sovereignty
resides essentially in Lhe nation and that no body nor

13 Meents op cit 44.

14 Ipdd 43,

o 15 See Cappellevti gt 8} op cib 13-14.

16 Art 1 of the French Declaration of the Rights of Man.
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individual may exercise any authority whlch does not
proceed from the people.17

The notion of Justice is anchored in the principle
that the Government must preserve the natural rights of
the people,ls and that the exercise of the natural
rights of each man is unlimited, insofar as it does not

infringe the enjoyment of the same rights of other mem-

bers of the society.19 Underscoring these values is the L
principle that courts of law be accessible to all citi~ gi K
zens, irrespective of wealth, rank or privilege. i o
e
To give concreie meaning to these principles, the ‘
Prench rnacted statutes the purpose of which was to make
rhe courts accessible to the poor.20 4 o

The clarions that crumbled the ancien régime in France

resounded in the rrench armies nccupying Germany, thus
paving the way for major reforms. The peasanis were li-
barated from their feudal shackles. The privileges of
the landed aristocracy were scrapped. Municipal admwi-

_;MA, 44 4‘.\,»\4\__11

alstration was reorganized on simple and efficient lines.
Restrictions on enterprise were lifted. The Jews were L
emaus Lpated. The idea of Liberty was given depth and
prominence by Lessing, Kaat, Fries, Schiller and Pesta-
lozzt., The civil libertvies which the Revolution had given
to Frawce, Napoleon gave to Germany.21 The judicial !
systen was reformed and Westphalia, together with most o
of the states which constituted the Confederation of o
the Riine, under the protection.of Napoleon, adopted
the frenun Code civil (or CGode Napoléon) of 804,22

17 Ibia art 3, P
18 Ibid ere 12, Y
19 Ibid art 4. ‘

20 Cappelletti et al 1718,

21 A 3 P Taylor The Course of German Hishyry (1976) 28,

22 H Grundmann (ed) Gebhardt's Handbuch der deutschen
Geschichte III 9ed (1970) 50-53.

|
|
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The new political consciousness in Germany was typi-
fied by the Hambach Festival in 1832 when a huge gathering
of revolutionavies demanded a Republic and German unity.za
The demands for pelitic.’ reform dominated the 1840s.

The 1848-49 revolutions resulted in prominent liberals
being appointed Lo influential State positions. GCivie
reforms which safeguarded the rights of the citizen were

introduced, These refarms, however, did not go far enough.
< In 1847, already, Julius von Kirchmann criticized the

2 State for its faillure to remove the steep economic bar-

: riers to justice.24 In 1869 the Congress of alr German-—
speaking Socialists demanded free access to justice.25

a demand repeated in their Gotha programme of 1875.26

3 The Birth of Legal Aid

4 It was not until the 1870s , with Bismarck as Chan-

o cellor, that the legislatire addressed itself to the

“ question of access to the courts for the poor. The period
being referred to is that between 1871 and 1879, This was
a period of reform. The liberals dominated the Reichstag
Their ieaders, the lawyers Lasker and Bamberger, had a
strong influence on Bismarck and 'were virtually his par-
liamentary managers'.27 The laws restricting freedom of

. movement were abolished, The freedom of the press was

o secured. The nsury laws were repealed, and Germany was

given a uniform currency. Significant in the realm of the

23 Ibid.
24 J von Kirchmann DBie Werthlosipkeit der Jurisprudenz
Pt als Wissenschaft (edited hv G Nesse) (1938),

25 gEisensch Programme (1869) IIT 7 in Programme der
deutschen Sozlaldemokratie (edited by the Bundesse-~
N kretariat der Jungsozialisten)(1963) 71 st 73,

[ 26 Gorhaer Programme (1875) Il 5 in Programme der deutschen
aldemokratie op c¢it 73 at 75,

27 P G J Pulzer 'From Bismarck to the Present’' in
Germany: A companion to German Studies (edited by
M Pasley) (1972) 249 at 256.
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administration of justice was the enactment of the uni-
form Criminal Code in 1871, the enactment of the Crimi-
nal Procedure Code in 1877 and of the Civil Procedure
Code in 1877. Work was started on the Civil Code which
came into effect in [900.

Tt was in the light of these developments that the
right to legal ald was created, Puragraph 114 of the
Code of Civil Procedure?® which came into effect on
1 October 1879, provided that legal aid should be gran- -
ted to any person who was unable to defray the costs of -
litigation without endagering his or his femily's means

o of existence, The proviso was that the intended action
- should not be hopeless or capricious, The State under- %
:' ° took to pay the court fees and to reimburse the expenses
& incurred by the indigent litigant's witnesses.

4 The Legal Aid Attorney

Although the State had now recognized a right to le-~
gat aid it is significant that the lawyer representing

the indigent party was still required to work free of

charge. He had to recover his fees and disbursements

& either from the losing opponent or from the indigent :
(O ;

o client as soon & rhe client's economic circumstances i
B were substantially better. legal aild, therefore, still

harboured elements of charity.

i S

P It could be assumed that the legislature's reluc- ;

e tance to remunerate the legal aild attornecy affected the -
quality of legal services rendered to the puer; espe- H
cially in the then developing industrial economy with "

its emphasis on remunerative work. In addition, the legal

28 ZiyilprozeBordnung of 30 January 1877 RGBL 6 83. I3

. PP NN L v e B s emm ey L



29

profession was at the time strongly dominated by the
upper classes, who, in practice, were ill-acquainted
with the problems of the poor. When he wrote at the
time, Anton Menger, the noted legal philosopher in
Vienna, criticized the profession's inattentiveness
to the legal problems of the poor. He remarked:

Hitherto lawyers have devoted scant

attention to the enormous difference

between the propertied and the unpro-

pertied classes in their pursuit of

justice., This ts, undoubtedly, trace-

able to the universal tendency amongst

lawyers who, because of their educa-~

tion and interests, regard themselves

solely as servants and represeniatives

of the rich....The social contrast which

forces the citizenry of civilized states

more and more into two separate camps,

marked by a reciprocal dislike for each

other, is largely traceable to r.has par-

tiality of the legel prefession,?

The legal ald system had, at least, enabled the poorer
classes to air their grievances in court - a right which
previously existed mainly In theory. The workers started
developing & rights consciousuess. The bourgeois poli-
ticians, on the other hand, saw this development as a
threat to their vested interests. " Criticism was levelled
at the tiberal legal aid provisions and the way they were
implemented.3l The argument was that legal aid was being
misused by the poor. There was, howaver, no statistical
evidence to prove this.3?

29 Dag Biirgerliche Recht und die besitzlopen Volksklassen
3 ed (1904) 17-18 (own translation).

30 See Brunner 'Die deutschen Arbeitersekretariate im
Jahre 1905' Correspondenzblatt der Generalkommission

der Gewerkschaften Doutschlands (1906 197.

31 See Brettner (1897) 9 Deutsche Juristenzeitung 182;
Weil (1902) 8 Deutsche Juristenzeitunpg 197,

32 Ngldake (1901) 7 Deutseche Juristenzelbuns 150 at 151.
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5 Legal Aid et the Time of the Weimar Republic

The inflation that struck Germany from 1918 onwards
made it increasingly difficult for lawyers to handle
the steady rise of legal aid cases which, in practice,
brought them little or no income. Generally, lawyers
were struggling hard te earn & living. Statiscical yvar~
books of the time show that between 1919 and 1933 the
number of legal practitioners increased by 60 per cent.
According to statistics, 62 per cent of the profession
earned less than 3000 Reichsmarks.33 This led to the
enactment of a law which obliged the State to reimburse
all disbursements of the legal aid attorney which he
could not recover from the lasing oppone“t.34 An amend—
ment to this law in 1923 entitled the legal sid attorney
to recover ail his fees from the State.33

Two years later a law was passed which provided that
the maximum €£ee which could be charged in a legal aid
matter invelving a disputed amount over 1000 Reichsmarks,
was 35 Reichsmarks.36 Three years later, the mexiwum fee
chargeable in a legal aid matter in which che amount in
dispute exceeded 2000 Relchsmarks was fixed at 60 Reichs-
marks,37

The rapid rise in wnemployment, coupled with the
melting of the middle-class savings, increased the number

33 8ee E Noack Kommentar zur Relchsrechtsanwaltsordnun
in der Fassunp vom 21.2.1936 2 ed (1937) 4.
34 Art 2 of the Gesetz fiber Teuerungszuschldpe zu den

Gebihren der Rechtsanwiilte und Gerichtsvollzieher
of 18 December 1919 RGBI I 2113 at 2114.

35 § 1 of the Gesetz fiber die Brstattunp von Rechtsanwalts-
gebiihren in Armensachen of & Februwry 1923 RGBI I 103,

36 Art 1 of the Gesetz sur Knderunp des Gesetzes ifber die

Erstattunp von Rechtsanwaltspebiihren in Armensachen
of 14 July 1925 RGB1L I 136.

37 Art 1 § 1 of the Gesetz bhetreffend die Brstattung von
Rechtsanvaltsgeblihren in Armensachen und Andertng des

Gerichtskostengesetzes of 20 December 1928 RGBI I = 411.




31

of persons eligible for legal aid. An emergency decree
was issued in 1930 which cut legal aid fees by another
10 per cent38 and vhich abolished the right to appeal
against the rejections of an application for legal aid
by a court of second instance.3? As a further anti-
infiationary measure legal aid fees were cut by another
10 per cent in 1931, and the legal aid applicant was
now required to show that the intended action had a
prospect of success. 40

These illiberal »nactments in the sphere of legal
aid for eivil proceedings should not be seen purely
against the background of s need to rationalize at a
time of acute economic crisis, but also against the
background of a sinister ideology whiech was then be-
ginning to rear its head amongst bourgeois politicians
and legal positivists - an ideology which was subse~
quently exploited by the National Socialists to bring
the legal rofession into line. This ideology was pro-
pagated under the concept 'peace of luw' (Rechtsfrieden)
or 'legal welfare’ (Rechtsfﬁrsorge).bl

The 'peace of law' ideolopy developed largely as a
response to the legal advice activities of the trade
unions' worker secretariats. At the turn of the century

38 § 7 of the Verordnung des Reichspriisidenten zur Siche-
rung von Wirtschaft wnd Finanzen of 1 December 1930
RGB1 1 517 at 604%.

39 Ibid § 5.

40 § 17 of the Dritte Verordnung dos Reichgpriisidenten zur
Sicherung von Wirtschaft und Finanzen usd zur Bekdmp-
fung politischer Ausschreitungen of 6 Ockober 1931
RGBL I at 565.

41 See U Reifner 'NS-Rechtsbetreuungssatellen und die
Rechtaberatung der Deutschen Arbeiterfront - Theorie
und Praxis sozial befriedender Rechtsberatung' in
U Reifner (ed) Das Recht des Unrechtsstaantes (1981)

178 at 187 (Cited hereafter as Relfner 'NS-Rechtube-
treuungsstellen').
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already, worker secretariats were active in providing
indigent workers with legal advice on matters related
mainly to labour law and social security law, In 1904
a total of 226,260 persons had already consulted some
48 worker secretariats for legal advice.%2 This caused
the former Prussian Minister of Trade, M&ller, to de-
clare before the Prussian Lapndtag:
The propaganda activities of the Social
Democratic Party in the sphere of legal
«tdvice are extraordinarily extensive,
extraordinarily intensive, and extra-
ordinarily effective, and we would be
grossly negligent nzg to meet this
need in other ways.

With the fimancial support of tie Government, muni-
cipalities ar
to set up th: .2gal advice bureaux which were manned
by laymen and =, Ll servants who had some legal back-
ground.bb They offered free legal advice to everybody.

The advice given was to be impartial and wes to be direc~
ted towards the maintenance of the social peace. The main
idea, as professor Udo Reifner puts it, was 'to water
down the political content of social confiicts, to re-
concile the worker with his State, and to isolate social
democracy ', 45

‘able organizatlions were encouraged

This ideology was given currency during Welmar times,
The neutrality, originally :equired of legal advice
bureaux, was now required of the legul profession a% large:
Lawyers wer. told to abandon their partiality tnwards
their clients. They were required to remain neutral and to

42 Tbid 187,

43 Bruaner op cit 401 (own translslion).

44 Reifner 'NS-Rechisbevreuungssteilen' op cit 187,
45 Ibid 188.
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prevent 'unnecessary litigation'. Not the interests of
the individual were important but those of the 'Statie
the economy and the public well-being'.46

6 Legal Aid under the National Socialists

When the National Socialists came Lo power they
amended the Givii Procedure Gode.%? The right to legal
aid was extended to juristic persons with their seat in
Germany and to persons scting in their official capaci-
ties, such as executors of deceassd estates and trus-
tees. 48 It was no longer necessavy for the legal aild
applicant vo show a bare 'prospect of success'. It
sufficed if the applicant could show that the intended
action had a 'sufficient prospect of success'.%9

These surprisingly liberal innovations pale into
ingignificance when seen against the rigorous measures
adopted by the Hitler regime to obstruct access to the
courts.

As early as April 1933 a law was passed which zutho-
rized the exnclugion of Jews, social democrats and commu-

nists from the Jjudiciary and the eivil service,? Lawyers
who were communists were bar-ed from the legal professinn.51

46 P Jessen 'Rechtsflirsorge und Anwaltschaft' (1932)
Die Reghtsaugkunf) 6 at 39.

47 See GLuesetz zur Anderunp des Verfahrens in birgerlichen
Rechtgstreitigkeiten of 27 October 1933 RGEBI 1 730-789.

48§ 114 1bid,
49 Ibid,

50 §§ 1 and 3 of the Ggsetz zur Yiederherstellung des Be-

rufsbepmtentuns of 7 April 3933 RGBY I 175. See also

T Staff (ed) Justiz im Dritten Reich+ Eine Dokumentation

(1978) 48-49,

51 § 3 of the Gesetz {iber die /ulasaung zut Rechtsanwalb-

schaft of 7 April 1933 RGBlL T 188
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Five years later, Jewish lawyers, too, were excluded from
the legal profession.52

Jewish lawyers used to meke up 25 per cent of the
legal profession and they also represented the profes-
sion's liberal and radical phalonx.53 Those who were
, known for their anti-Fascistic activities and for their
“a close co-operation with the trade unions were forced to
s flee the country to save their lives. Among them were
' prominent juristsd such as Otto Kirchheimer, Brnst Fraen-
kel, Franz Neumann, Hugo Sinzheimer and Otto Xahn-Freund.

Indeed, after the expulsion of the Jews the profession
° K moved, ideologically, to the right. Although they were
. not compelled to do so, by 1934 two-thirds (13000) of
the practising profession had joined the Confederation a
e of Wationsl Socialist German Jurists.34

From the ranks of the disbarred Jewish lawyers were X
chosen so-called 'counsels' (Konsulenten) to represent ‘f
Jewish clients. However, Jewish 'counsels' were admitted

s only at the discretion of the court, and even then pre-~
- " ference had to be given to those Jewish lawyers who had
done military service at the front.?9 No "Aryan' German
lawyer was allowed to represent a Jewish client., Thors
who did so were disbarred.>” Exceptions with regard to ¥

52 § 1 of the Fiinfte Verordnung =um Reichsbiirgergesetz
of 27 September 1938 RGB1 I 1403 at 1439.

53 U Reifner 'Instltutionen des faschistischen Rechts-
systems' in U Reifner op cit 11 at 36 (Cited here-
after oy Roifner 'Institutionen').

54 Reifner 'NS-Rechtsbelreuungsstellen' op cit 192.

55 §§ B and 9 of the Flinfte Verordnung zum Reichsbirger-
gesetz of 27 September 1938 RGB1 T 1403 at 1405,

56 I Staff Justiz im Dritten Redch 1978 131-134.




35

the legal representation of Jews by 'Aryans' wvere made
in the case of persons held under preventive detention.

But only those lawyers could be appointed 'whose atti-
tude left no shadow of doubt as to their total agreemsnt |

with the aspirations of the State'.37 In practice, how- } . 1
ever, persons held under preventive detention, more !

particularly those held in the notorious ioncentration

camps, were never afforded access to legal represen-
ratives,38 N

Although Jewish persons were not legally disen~ -
titled to legal aid, they rarely, if ever, were granted .
legel aid.>d

In the sphere of criminal procedure, & number of u

measures were enacted vhich seriously curtsiled the pro-~
cedural rights of the accused and which, onr the other
tiand, armed the pelice and the prosecytion with exten-
sive discretionary powers.eo These enactments had the o

= effect of rendering the accused person a mere object of

the proceedings. B

In theory, mandatory legal representation was pre-
scribed for all criminal proceedings before the People's
Court.b In practice, however, the right to counsel of

“ E one's choice was subject to a number of steep qualifi-
cations. Whether or not defence counsel could appear

57 Directive of the Imperial Ministry of Justice to the
judges of the Provincial Courts of Appeal (31 January
1 1938) cited by Staff op cit 125 (own translation).

N 58 Staff op eil 125,

' 59 A Wagner Die Deutsche Jusktiz und der Nationlsozislis-

¢ | mus {1968) II 136: Sce also Staff op clt 101-102.

o 60 TFor a detailed discussion of the National Socialist
criminal proccdure see I Mller Reghtsstmat und Straf-
verfahren (1980) 74 ff.

61 § 140(1) of the Gesets zur Anderung von Vorschriften

des Strafverfahre d des Gerichtsverfagsungsgesetues .
of 28 June 1935 8 !
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before the Court depended not only on his race, but alseo
on whether ov not he had the ‘correct' political frame
of mind. A defence counsel whose interpretation of the
law was seen as 'patently un-Berman' or as contrary to
the 'healthy populsr feeling', wa- nrot only excluded
from the proceedings, but was prevented from acting as
defence counsel in future as well.52 In addition, the
'undesirable' defence counsel had to subject himself
to the disciplinary meamsures of the Bar; and if he was
8 registered member, he was disclplined by the Party
as well.63

The plight of the 'non-Aryan’ accused was parti-
cularly accute. Only in exceptional circumstances were
Jewish “counsels' permitted to act as defence counsel
befure the People's Court.04 In practice, however, Jews,
Poles, as well as accused persons in political trials
were assigned Court-appointed counsel, who were selected
from a list bearing the names of all lawyers 'agreeable’
to the Ccutt.65 Such defence counsel were, however, use-
less.56 Their presence at the trial was merely for the
purposes meintaining a 'hollow formali:y'.67 One legal
commentstor6d ot the time even questioned the need for
defence counsel at criminal trials. Another writer wrotet
‘We do not need him anymore ~ National Soclalist judges

62 A Wagner Die Deursche Justis und der Nationslsozialis-

mus (1968) III 33.
63 Ibid.
64 See § 1 of the Verordnung zur Durchflihrung der Finfren
ordnung zum Reichsbiirserpesetsz of 12 June 1940
1T 872,
65 Wagner op cik 34,
66 Ibid 33.
67 Ibid.
68 I lenkel Das deutsche Strafverfahren (1943) 227,
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and prosecutors are all able to find the truth and the
law.'69

The 'legal peace' ideology which was propagated |
during the Weimar period was exploited to the hilt by

the National Socialists. Lawyers were told to abandon
their 'legal representative' role for a 'legal care-
taker' one.’0 In fact, lawyers were referred to as
'legal caretakers' (Rechtswahrer)?l or 'servants of the

* (Diener des Rechts)?? who were required to show the

law
same unfaltering loyality to the State as the civil se
vants,’3 As Henkel put it: 'The Court, the prosecutor
and the defence counsel constitute a triad of procedural

institutions that are united in the task of realizing

the law,'74 ER
Such was the criminal justice ethic of the times. B i

Between the period 1942 and 1945 the People's Court alone i

sentenced 11000 persons to death?5 - let alone the millions [

of innocent people who were murdered in the concentration
camps at the orders of the Nazi regime.

69 A Back Der Strafverteidiper und der neue Staat (1935)
21,

70 Noack op cit 3-~4.

71 See Staff op cit 129 and 132-23.

R 72 Henkel op cit 227.

73 See I Miller op eit 210-11.

74 Henkel op cit note 222 at 227 {own translaktion).

|

|
75 U Reifner 'Juristen im Nalionalsozialismus' (1983) i
? 1 Zeitschrift flir Rechtspolitik 13,
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4 DEVELOPMENTS AFTER 1945

After the Second World War the new democratic
Government under Conrad Adenauver immediately set
about reconstructing the social, economic ard the
legal order. A special law! was enacted for the
purposes of re-establishing the unity of the West

German legal system. The old legal aid provi-
sions, however, together with all the amendments
introduced during both the Weimar economic crisis
and the Hitler tyranny, were left untouched.

Throughout the 1950s and for the greater part
of the 1960s legal aid was not an issue. In fact, the
fo T wholt question of the economic costs of obtaining

Justice was of no interest. Discussion on this topic
was regarder ss tabou.? Even the Commissions that
were appointed at the time to lcok into matters of

civil jurisdiction paid scant attention to the problem 5
of the costs of civil litigation.3 The fact that West : - Y
Germany had a more developed system of social security

than other countries helped to smother discussion on

the problems faced by underprivileged persons in their

S quest for justice.? I3

1 Gesetz zur Wiederherstellung der Rechtseinheit auf
dem Gebiete der Gerichtsverfassung, der blirgerlichen
Rechtspflege, des Strafverfahrens und des Kostenrachts

" of 12 September 1950 BGBI I 246,

2 R Wassermann Der soziale Zivilprozef (1978) 187.

|
]

8 3 Ibid )
: 4 Ibid 188. ! 1
J
1
i
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Party which, together with the Liberal Party, formed the
Government then., 'Equality before the Courts' became

the favourite legal topic for statements, discussions,
interviews, features and reports on television and
radio.” In 1376 the politically influential Deutscher
Juristentag, the anrual gathering of thousands of German
jurists, made legal aid a central focus of its delib-

erations.

In #um, iv had become clear that the antiquated legal
aid scheme, which was almost 100 years old, was nu longer
responsive o Lbhe lenal needs of modern Germany. The fact
that Germany once had¢ the best legal si! system in the
world, coupled with the fact th1. ¥suglead, rhe Nether~
lands and Sweden had now overtaken it in this regard,
signalled the need to implement reforms as soon as
possible.

Before going on to discuss the current legal scheme,
it is necessary to review, in broad strokes, the main
proposals that were put forward in the 1970s as alter-
natives to the Armenrecht. But since the proposals dealt
mainly with the question of costs, it is, however,
necessury to explain how the German system of fees and

court costs works.

1 How the System of Costs and Fees Works

The fees chargeable by attorneys are laid down in
minute .. .ail by the Federal Act on Attorneys' Fees,’2
The amo.:c of the fee is related to the amount in contro-
versy, that 1s, the monetary value of the issue. The
attorney is ususlly entitled to three basic fees for

7 Wasgermann op cit note 11 at 194.

7a Bundesgeblihrenordnung flr Rechtsanwilte of 26 July
1957 BGBL I 907 as amended by the Gesetz of
18 August 1980 BGBl 1.1503,

. o M o o e b s Ve oo B ok et ey



39b

conducting a lawsuit: one Eee for preparing the case”’; !
another fee for the preliminary hearing’, and a third

fee for representation in court where evidence is

taken.’d Each of these fees may be charged only once,

regardless of the number of hours the attorney spends

in preparinpg the case, or the number of oral hearings.

The attorney is entitled to the same fee irrespective

w
A
of whether he wins or loses the case and irrespective &
of whether he is well-known and experienced or not, ; N
For appellate actions the attorney's fees increases § :» °
= by 3/10 and for review proceedings before the Federal .

Supreme Court by 10/10.7¢

- The court costs are also related to the amount in
controversy in the lawsuit., These costs car be quite

o substantial especially when expert evidence is led as
< is usually the case in matters involving foreign law s

or complicated medical or technical gquestions.

The advantage of fixing the fees in relation to i
the amount in controversy is that the costs of the
proceedings can be estimated with reasonable accuracy
even before the suit is filed. The risk of investing

an unpredictable amount of money in vain is thus limited.
This system aiso prevents attorneys from demanding un-
reasonable fees and from underbidding each other.

The disadvantage of this system 1s that, from the

lawyer's point of view, 8 case involving a small
amount in controversy but lots of work does not yield H
an adequate compensation. An attorney who handles

mainly cases involving small amounts in controversy,

7e Ibid § 31(1)(44).
7d Ibid § 31(1)(ii1).
7e Ibid § 61. : ‘

7b Ibid § 31¢1)(1). : i
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such as landlord/tenant matters, does, indeed, have
difficulty in covering his overhead expenses. One

could, of course, argue that in such cases the attorneys
should invest only as much work as the statutory fee
justifies. Obviously, this would not be in the interests
of the client. Indeed, this matter constitutes a sore
point amongst those lawyers whose clients come mainly
from the lower-income groups., Some lawyers told the
author that although the legislature has revised the

fee table several timus, thi: problem still remuins.

On the other hand, & case involving little work
but in which the amount in controversy is high results
in an excessive windfall of a fee. Professor Ktz points
out, however, that 'cases involving a lot of money and
little work are fairly rare, but if one should arise,
the attorney may agree to "split the cause of action”
and limit the claim to part of the sum at stake in the
hope that the opponent, having lost the case, will pay
the balance without more ado',?f

To work for a contingency fee is reg -ded unethicsl.’8
An attorney may also not enter into an ay.2ement with the
client in terms of which the attormey will be entitled
to retain a certein part of the amount in dispute if he
wins the case or part of it. An agreement to pay a higher
fee than th~ statute prescribes has to be in writing; to

charge a lower fee 1a considered unethical,’h

7f H Kotz 'The Role and Functions of the Legal Professions
in the Federal Republic of Germany' in U Drobnig and
H-J Puttfarken (eds) Deutsche bLandesreferate zum Pri-
vatrecht und Handelsrecht (1982) 69 at 78.

78 § 52(1) of the Richtlinien. See also decision of the
tederal Supreme Court of 15 Dpcember 1980 - AnwSt 13/80
in (1981) 5/6 Juristenzeitung 203-204.

7h § 51(1} of the Ri inien.
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similar to the health insurance.’ The insurance con-
tract would be entered into either privately or pub- i
licly, or it would be incorporated into an existing ,
gocial security insurance contract. The insured sum
would be the same for everybody and it would be based
on the costs invelved is litigating through three in-
stances a civil action involving a disputed amount of
DM 20 000, The premiums would be the same for every-
body irrespective of income. A small bonua system
would be introduced to forestall misuse of the legal {
insurance coverage, The insurance would also cover the
costs for legal advice.

Another insurence model waes put forward by the
Bremen Christian Democratic Union.l® According to this
model, group insurance contracts would be entered into
between the social welfare authorities and private in-
surance companies, for the benefit of all indigent
persons who qualify for social welfare. The insurers
would pay all the costs of litigation if the insured
party lost the case. Excluded from the insurance cover-
age wonld be all actions arising from strikes, lock-
outs, criminal acts nnd disputes fnvolving the insured b
in his capacity as owner or driver of a motor vehicle. §

9 Insurers estimate that 40 per cent of all West
German households carry some form of legal pro-
tection insurance, About 93 per cent have wmotor i
vehicle or traffic coverage, 50 per cent have
coverfige for contractual disputes, amd 29 per cent
have real estate or rental coverage. See
W Pfennigstorf and § L Kimball Legal Service
Pians (1977) note 48 at 504,

10 See E R8per 'Rechtsschutzversicherung fir aozial e

Schwache' (1975) 11 Zeitschrift £lr Rechtspolitil
252 ££. See also E Rdper Rechltgschutz fir sozial

Schwache (1976) 85 £f.
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The insured would be entitled to seeck out an

]
attorney of his choice who would have discretionary f
pewers as to the institution of court proceedings. \‘
This, however, would be subject to the insurer's |
right to examine the claim first. An arbitration
body consisting of an impartial chairman would en-
sure proper observance for the terms of the group
policy.

The annual premium vo be paid would be calcu—
lated on the basis of the size of the population.

Professor Gottfried Baumgaertel of the University
of Cologne Law School integrated the Bremen model into
his Verfahrenshilfe (assistance towards coats) model,t1
According to chis model assistance towvards litigation
costs would be granted to uninsured members of the

middle class. However, the aided party would be re-
quired to pay the drfference between the attorney's fee
chargeable for legal aid and the normal fee, Members of
the middle class would thus owe it to themselves to hsve
P an appropriate insurance policy.

(i) Objections to the Compulsory Legal Bxpense Insurance

The ides of a compulsory leygal expense insurance re-

£y

¥ 0.9
ot o ceived more negative than posilive comments. At the

;a'%f\ Deutscher Juristentag (meeting of German jurists) held

y S B

in Stuttgart 1976, the insurance proposal was put to
the vote but was overwhelmingly re_jected.lz The principal i

11 G Baumgaertel Gleicher Zuganp zum Recht fiir alle i
(1976) 156 £f. .
o 12 Resolution 4{a)} 'eine globale Rechtsschutzpflicht~

versicherung wird sbgelehnt' (1976) 44 Neue Juri- R N
gtische Wochenschrift 2007,
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objection against the scheme was thet the costs of
maintaining it would have to be borne by its intended
beneficiaries, thus subjecting them to an unreasonable
burden., It was argued that the insurance coverage
would benefit only t%: middle class, which would be
inclined to institute more court actions often in-
volving high amounts in dispute. The insurers would
thus have to pay out more than what they received

in premium intake from this section of the population.
This would be at the cost of the low income groups
who would be contributing the same smount in premiums.

Ofteir nited in support of this argument were the
results of s survey conducted in the American state,
Louisigna, where a similar -ompulsory legal expense
insurance was being tried ovt. The survey showed that
the number of court actions ihrreased by 70 per cent
and that it was the enlightened middle class that bene-
£it thereby, not the underprivileged groups.l3 That a
similar phenomenon could accur in Germany was suppor-
ted by the results of an empirical study which re-
vealed that only 16 per cent of the population in the
Federal Republic have, in their life time, had contact
with a civil court,ld

Another argument was that an obligatory insurance
scheme would estrange the citizen from the legal pro-
cess as the right to institute actions would reside

13 See I Bokelmann '"Rechtswegsperr." Aurch Prozef--

kosten' (1973) 6 Zeltschrift £y Ruchbspolitik
164 at 167.

14 W Kaupen 'Bevdlkerung und Rechtspflege in der
Bundesrepublik' (1971) Anwaltsblatt 63 £f,
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primarily with the insurance companies.15 Also, attor-
neys would become financially dependent on the power-—
wielding insurance companies. This would undermine the 4
in.ependence of the legal profession.15 ’ n‘f

b Costless Justlce o

Impiicit in this proposal is that justice would be
administeved gratuitously. P

The dimplemenation of a system of costless justice
was held to be too utopic.17 It would place an enormous
burden on the State, Critics pointed out thet a system
of costless justice would have the effect of prolifera—
ting livigation, clogging the courts and lengthening
the duration of ptoceedings-ls It was also argued that
such a system would have the effect of converting the
Bar into a branch of civil service.l9 This, in turn,
would undermine the public's confidence in the legal

profession.

There is some historical evidence to support this
latter point. In Prussia, during the reign of Frederick
the Great (1740-1786), advocates were done away with

15 N Trocker 'Empfehlen sich im Interesse einer effek-
tiven Rechtsverwirklichung fiir alle Birger Anderun-
gen des Systems des Kosten~ und Gebilihrenrechts? H
Gutachten B sum 51. Juristentag' in Verhandlungen {
des 51. Deutschen Juristentages (1976) I B3. |
{Cited hercafter as Trocker Gutachten B). i

o 16 Baumgaertel op cit 140,

L 17 M Rehbinder 'Die Kosten der Rechtsverfolgung als Zu-
gangsbarriere der Rechtspflege' in Jahrbuch fir
Rechtssoziologie und Rechtstheorie IV (1976) 395 at 399.

18 W Demuth 'Zum Thema: "Nulltarif bei der Justiz"' (1972)
1 Deutsche Richvevseivunpg 27 ££,

H-M Pawlowski 'Zur . n der ProzeBkosten' in i
(1975) 7 Juriste 97 et 201. !
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and substituted by state-employed 'judicial commissaries’
from whose ranks litigants chose their legal represen-— m
tatives, This institution, however, was subsequently

abolishe& because the public had no faith in these
'commissaries',20

c Adjustment of Amount in Controversy

As the costs of civil proceedings are determined
mainly by the amount in dispute, it was suggested that
the indigent party be afforded the right to request the
court to lower the figure taken to be the amount in
contrcversy;21 This would have the effect of preventing
the wealthy party from blackmaeiling the indigent party
into an out-of-court settlement. Such protection for A
the indigent party is available under the laws gover- " i
ning patentszz, trade-msrkszs, securit‘.ies“, unfairc
competitlonzs, and designs.26

The application for a reduction of the amount in L o %
dispute would be lodged with the trial court and would [
be accompanied by-evidence of the material harm the in- »
digent party would suffer 1f the matter was litigated !
normally. Approval of the application would have the f I
effect of fixing the attorney's fees and the court fees [

20 A Weissler Gescu. .::ze der Rechtsanwaltschaft (1905)

351 £¢€.

21 W Diubler 'Birger =hne Rechtsschutz? Kostenrisiko und £
Grundgesetz' (1969} 13 Betriebsberater 545 at 551,

22 § 144 of the Patenlgasetz of 16 Dwc, 1980 BGBL I 1981 1.

23 § 31(a) of theWarenzeichengagetz of 2 Jannary 1968 as
amended by the Anderungsgeastz of 9 December 1974
BGBl T 1089,

24 § 247 of the Akitlengesetz of 6 September 1965 BGBL
I 1089,

25 § 23(a) of tle Geaetz pepen den unisuteren Wetthbewerb of
7 June 1909 KGBL 1 499 as amended by the Anderunge-
gesetz of 26 June 1969 BGBL Y 633,

26 § 17(a) of tlo Gebrauchsmustergesetsz of 2 January 1965
BGB1I I 24,
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in accordance with the reduced disputed amount.

This proposal was rejected, presumably because of
the heated opposition such an arrangement would attract
from lawyers, whose income depends heavily on the mone-—
tary value of legal claims.

d Abolition of Mandatory Lesal Representation

At present, © party appearing before a district
court and before all other courts of higher instance
must be represented by an attorney admitted to prac-
tise before the court where the action is pending.27

For ihe purposes of making the courts more accessible
to the ordinary person, it was suggested that the insti-
tution of mandatory legal representation be abolished, 28
One critic regards the institutio. as redundant and
attributable to an authoritarie “on.29

The argument against this praposal was that, without
legal representstion, the litinunt would be made into
@ mere object of the proceedings. In addition, it was arpued
that the growth of the law would ¢ stunted. As Professor

27 78(1) of the ZivilprozsBordnung,

28 ¢ Seuer ‘Pogtulationsféli‘pkeit und Grundpesetz'
(1970) 9 Deutsache Richturzsitung 293,

29 J H Husmann 'Zum Dienstiw istungszwang des Rechtsen-
walts ohne sozialadéiquate Verglitung' (1970) 49
Der Betrieb 2305 at 27
This institution dates .sek to the Nineteenth Century.
In 1844 the Prussian M' .istry of State turned down a
request by T' K von Saviuay (then Minister of Legisla-
tion) for the introdur .. n of a general system of
mandatory legal repre... arion, However, on the re-
peated insigtence of ,+ -r:i$ the princlple was adopted
and drafted into the .rozeBordnung which came dinte
effect on 1 October } Yee J Magnus Die Rechtsan-
waltschafr (1929) 3t s and at 468,

k2
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Pawlowski put it:30

One should not forget that ancient
Greece which forbade the participa-
tion of professional legal counsel
in judicial proceedings, developed
a venerable legal ~hilosophy, but
not a methodically cultivated legal
science. In Rome, on the other hand,
there were - very early at that -
men who took unto themselves the
task of counselling and represen-~
ting other people in legal matters.
This wus of decisive importance for
the development of the law.

e Absolvation from the Payment of Costs where the
Lew 1s Vague

It was proposed that litigants be entirely exempted

from paying the costs of litigation in cases where there
' is no legal clarity ‘on the issue at hand.3! The main
argument here was that the State itself, pot the liti-~
gant, must provide legal certainty, and this should not
be done at the expense of the litigants.32

. The main objection to this proposal was that the
. costs the State would incur thereby would be too huge
to justify politiecally,33

A concurrent proposal was that a party who loses in
. an appellate action, after winnimg in the court below,
K should be held liable for the costs in the court of
first instance only,34 Professor Wolfgang Grunsky pro-

30 Op cit 201 (own translation}.

31 U Seetzen 'ProzeBkoston und sozialer Recht#staat'
(1971) 2 Zeitschrift flir Recht und Politik 35 at 37.

32 1Ibid.

33 Rehbinder op cit 404,

34 Seetzen op eit note 1 at 36.
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posed that where an sppeal Js successful the State
should be held liable for the payment of the costs
4n the court a guo and For the bulk of the costs of 5
the appellate actianm,3%

The argument against these proposals was that @
there would be a real Janger that the judgement of
the superior courts would be influenced'by the question
of costs,38

? Conclusion

All the proposals sketched above offer interesting
and wide-ranging clines on how to eliminate the economic
obstaclee that block the individual's access to the law.
Iv is striking, however, that none of the proposals met
with general approval. Given the wide-ranging differen—
ces between these proposals, it is doubtful whether a
compromise proposal, one which contains & little bit
of all others, would be acceptable either. This neces-
sarily raises the question whether access to the courts
1s influenced solely by the costs factor,

P =

It is submitted that the proposals surveyed above
overexphasized the question of costs. This is high-
lighted by the wording of the topic under which the
Jurigtentag, in 1876, cons.dered the inadaquacies of the
Armenrecht. The topic read: 'Is it advisable to change
the system of costs and feesy in the interests of an

35 W Grunsky 'Empfehlen sich im Interesse einer effek-
tiven Rechtsverwirklichung flir alle Bdrger Anderun- H
gen des Systems des Kosten- und Geblihrenrechts? Gut-

achten A zum 51, Juristentag' in Verhandlungen des
51, Deutschen Juristentages (19767 I at 55 (Cited
& hereafter as Grunsky Gutachten A).

36 Rehbinder op eit 404~405.
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effective realization of the law for all citizens?'37

Admittedly, costs constitute a major obstacle for in-
digent pr.sons who want to assert their rights before the
courts. Jut to regard the access problem purely from a fi-

nancial point of view, is to overlock the fact that pover-
oy ty embraces more than mere lack of money. Ignorance of
the law, illiteracy, inarticulateness, mistrust of the
[, law, fear of formal procedure, proneness to exploitation
. and resignation are some of the toncomitant features of

k poverty, None of the proposals analysed the extent to
which these other festures of poverty influence the in-
digent person's utilization of the law; neither was
account tsken of the difficulties that many foreign wor-
kers and their families have in asserting their interests

before the courts.

It is submitted that & wider socio-legal approach to
the problem, one accompanied by empirical sociclogical
o studies, would have revealed some of the practical weak-

would have provided the legislature with more informed
I guidelines on how to model the legal aid laws. Indeed, the
e legislature did consider to proposals surveyed above, but

it rejected them, primarily because of the criticism lev-
elled against them. 39 What the legislature has done about
the problem of access to the courts, is discussed in the
next chapter, |

|
|
H
3
nesses or strengths of the legal aid scheme. This, in turn, i e L E
|
|
|
i
|
H
|
|
|

L 37 'Empfehlen sich im Interesse eiper effektiven Rechts-
verwirklichung flr alle Blirger Anderungen des Systenms "
des Kosten- und Geblhrenrechts' in Verhandlungen des !
5t. Deutschen Juristentapes (1976) I (own translation)

" 38 Cf E Blankenburg and J Fiedler Die Rechtaschutzvergi-
- cherung und der stelgende Geschiiftsanfell der Gerichte
| (1981) 129,

1 39 See the Bntwurf eines Ceselzes ilber die Prozefkosten= w
- hiife of 17 July 1979 Deutscher Bundestag Drucksache \
8/3068 Sachgebiet 310 17-18, |
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5 THE PRESENT GERMAN LEGAL AID SCHEME

1 Introduction

On 13 June 1980 the Bupgdestag enacted the Prozef-
kostenhilfegesetzl (Law Govarning the Assistance To-
wards the Costs of Proceedings). This Act gives effect
to the final recommendations of a Commission that was
appolnted in 1964 to look into the Code of Civil Pro-

cedure.

The new term, ProzeBkostenhilfe, was introduced in
ord:r to eliminate the negative ‘'pauper' connotation of
the old word, Armenrecht. Bxcept for the change; made
with regard to the eligibility for legal aid, the Pro-
zefkostenhilfegesetz is substantially similar to the
old Armenrecht. The new provisions have merely been in-
serted into the old paragraphs.2

This chapter focusses on the main features of the new
legal aid scheme,

2 Who is Granted Lepal Aid?

Legal aid is granted to any person whose personal and
financial circumstances are such that he is unable to de-
fray the costs of the proceedings, or is able to defray
the costs only in part, or by instalments,3

This new provision introduces the sysi:em of instalment
legal aid, according to which the legal aild beneficiary

1 BGB1 I 677,

2 §§ 114-127 of the ZivilprozeBordnung.

3 § 114 of the Zivilprozelordnung. See above at 39a £f
for an explanation on“the system of costs and fees.
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is required to pay back the legal aid grant by instal-
ments. The monthly instalment rate is calculated an a
sliding scale basis, and is based on the person's
monthly net income and the extent of his financial ob- 1
ligations towards his legal dependants., The table accor- .
ding to which the instalment rate is Fixed, starts with
" a monthly net income of DM 850 and ends with a monthly net
income of DM 2400 for single persons. Free legal aid,that is,without
8 the obligation to pay back the grant, is awarded a per-

E e son who has a monthly income of up to DM 850. For single
persons with a monthly net income above DM 850 the month-
ly instalment rate rises in twelve notches from DM 40

(t 5 per cent of the net income) to DM 520 (* 22 per cent B
of the net income).

g’«y An amount of DM 450 is deducted from the monthly net .
v income for the first dependant and DM 275 for every other
’ dependant. Thus, as can be calculated from table I below,
instalment-free legal aid is granted to a married person

L who has a monthly net inceme not exceeding DM 2125 and

who has four legal dependants., Lf, in this example, the
person has a monthly net income of DM 3160, his monthly
instalment rate wili be DM 370. Where his monthly net
income is more than DM 3675 he would not qu-iify for legal
aid, unless the costs of the proceedings wo.: . seriously
jeopardize his means of existence.?

4 § 115(4) of the Zivilprozeforduung




TABLE 15

Income Table for Calculating the Monthly fnstalment

Monthly net income rounded off to the Mark Monthly |
with maintenance obligations towards rate |
0 1 2 3 4 DM ]
Persons* i
up to 850 | 1300 | 1575 | 1830 § 2125 | 2400 0
) 900 | 1350 | 1625 | 1900 | 2175 | 2450 40
1000 | 1450 | 1725 | 2000 | 2275 | 2550 60 L
1100 | 1550 { 1825 | 2100 | 2375 | 2650 90 °
1200 | 1650 | 1925 | 2200 | 2475 | 2750 120 )
1300 § 1750 | 2025 | 2300 | 2575 | 2850 150
: 1400 | 1850 | 2125 | 2400 | 2675 | 2950 180
- 1500 | 1950 | 2225 | 2500 | 2775 ] 3050 210
@' 1600 | 2050 | 2325 | 2600 | 2875 | 3150 240
. 1800 [ 2250 | 2525 | 2800 | 3075 | 3350 300
2000 | 2450 | 2725 | 2000 ; 3275 | 3550 370
2200 | 2650 | 2925 | 32\ I 3475 t 3750 440 .
2400 | 2850 § 3127 36:5 | 3950 520 e

*For each extra dependanc t. .ant in this column ‘
increases by DM 275.

a Income

'Income' is calculated in accordance with paragraph s
) 76 of the Federal Social Welfare Act® which defines 'in-
L come’ as all receipts in money or money's worth after
deduction of the following:

{a) tax duties to the State, excluding wage
° tax and church tax;

W (b

obligatory contributions towards social
insurance and unemployment insurance schemes;

5 Annexure to § 114 of the ZivilprozeBordnung. N
6 DBundessozialhilfepesetz of 28 November 1962 BGBl I
692; BGBI IIT 2170-1-%.
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7 or private8 in-

(c) contributions to public
surance schemes, provided such contributions
are reasonable both as regards the amount

and the grounds; and

{d

expenditures incurred for the purposes of
earning an income; for example travelling
costs to the applicant's place of work.

Also deductible from the income are other special
expenditures such as debts and instalment obligations
incurred before the ar lication for legal aid is lodged,9
expenses arising frem the procurement of a dwelling; con-
siderable ancillary leasing expenses, for example, ex-
cessive heating expenses and expenses iucurred as a re-
sult of the birth, death or marriage of a member of the
fsmily.lo Contributions of a married couple, in terms ot
a building-society savings agreement, are also regarded
as special expenses which are necessary for the couple's
security in the fuLure.11 Similarly regarded are edu-

cational expenses.12

Adjustments regarding dependants are made in table
I above. The dependants must actually receive support; it
is not enough that maintenance money is merely owing

" to them,i? Self-supporting dependants are excluded from

7 For example, motor vehicle liability insurance,

8 For example, life or funeral insurance, private medi-
cal insurance, personal accident insurance, house in-
surance, household insurance, end hail insurance in
the case of Farmers. E Schneider Prozefkostenhilfegpe-
setz (12 ed Supplement to R Zélley Zivilpro?eﬂord—
nung) (1981) 58.

9 Schneider op cit 59,

10 TIbid 59~60.

11 Ibid 60.
12 Ibid.
13 Ibid. -

PO 4 s el . 4 He doarts, ¥,
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the table anu are not taken into account for the pur-
poses of determining the legal aid applicant's monthly
instalment rate.

Only the income of the applicant is considered.
The same applies in the case of an application for legal
aid in divorce proceedinga,l?

b Assets

Legal ald will not be granted to a person who has
sufficient disposable assats to defray the costs of the
proceedings himself., The Federal Social Welfare Actls
defines 'assets' as all property that can be converted
into money.

However, the applicant is required to finance the
suit from his assets only to the extent that this will
not endanger his means of existence. The Social Welfare
Act expressly forbidsl® the alienation of certain cate-
gories of assets as a condition precedent to the granting
of social benefits. The lepal aid applicant is therefore
not required to use the following assets

(a) building~society savings;17

(b) household effects, including inherited items
whoge alienation would result in the ruina-
tion of family relationships:la

{c) tools of trude;lg

14 Ibid 56,

15 § 89 of the Bundessozialhilfepesuty.

16 1Ibid § 88,

17 Schneider op cit 63.

18 § 88(S5S) of the Bundessozimlhilfepesetz.
19 Ibid § 88(4).
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(d) marey received as compensation for pain and
suXfering, unless the amount received is !
high enough to defray the costs of a suit "

involving a nominal amount in dispute;20

(e) bank savings which are not redeemable at

any time and which may not be pledged as . Q;,
21 i)

security;

(f

~

non-luxury items kept for the satisfaction .
of the intellectiual, scientific and ertistic oo

needs; 22 and

{g) a small real estate, especially a family K
dwelling-house that is partly or wholly in- P
habited by the applicant and his next-of-kin :
and that will serve as a dwelling for the
next-of-kin after the death of the epplir:am:.z

3 '

The applicant is also not expected to ralse a loan
to pay the costs of the suit.

¢ Grounds for the Refusal of legal Aid H

As far as the means test Iisconcerned legal aid wilil
net be granted in the following circumstances:

- (a) If the costs of the proceedings are less than
what the legal ald beneficilary would be re-

quired to pay back in 4 monthly-instalments.2> @

i 20 Schneider op cit 65.

) 21 The ratio is that the indigent person should not for-
feit the favourable interests that accrue to fixed,
long-term savings, Excluded, however, are (a) short-
term money deposits that are made merely for the pur-
poses of cbtaining high interests on the savings ba-
lance and {b) securities at regular interest,
Schnelder op cit., 65. o

L 22 § 88(6) of the Bundessozialhilfegesetz.
23 Ibid § 88(7). -

24 3chneider op cit 66-67. i
25 § 115 of the ZivilprozeBordnung. i
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{b) If the applicant is covered by a legal ex~
pense insurance, unless the insurer fails
to perform.26

(c) If a third party is legally obliged to
provide security for costs. For example, a

reciprocal obligation exists between spouses
to provide security for costs in legal pro- - }
ceedings which affect a personal interest,??
] This obligation exists even where the spouses
e are separated but not divorced.28 A similar

reciprocal obligation to provide security for

costs exists between parents and self-suppor-

ting children, in all legal proceedings of vital
L J'.mpm't:ance.z9 Legal aid will, however, not be i
refused in a case in which the relief sought is
of such a nature that the matter cannot be

postponed for the purposes of establishing H LS
first, at the cost of enormous hardship, a
third par.;’s obligation to provide security o -
for costs.30

d Merits Test

Legal aid will not be granted if the applicant’s case
does not. showa sufficient prospect of success. Whether or . i

- not a cage shows a sufficient prospect of success, is a

26 Schneider op cit 63.

27 § 1360(a)(div) of the Bﬂrgerliches Gesetzbuch of
18 August 1896 RGBL T "

. 28 Ibid. "
N 29 Schneider op cit 69.
30 Ibid 70.
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matter for the trial judge who is also responsible for
deci<ing on the application for legal aid. As a general
rule, . case will show a sufficient prospect of success
only » ‘:he applicant is able to tender evidence in sup-
port of ris claim.3! However, legal aid will not be re-
fused if there is no legal clarity on the matter to be
litigated.32

In addition to the 'prospect of success' requirement
is the requirement that the intended legal action must not
appear to be capricious,33 sn action will be regerded as
capricious if a reasonable person, who is not in need of
legal aid, would assert his claim by means of more ex-
pedient and less expensive procedures.34 4 matter will
also be regarded as capriclous if (a) there is no ground
upon which relief may be grantedas; (b) the applicant causes
his indigence intentionally in order to obtain legal aid36;
it appears that two parties in interest conspire to bring
@ suit in the name of the one party who is eligible for
legal ai1d37, or (c) the judgement is not enforceable.38

e Lepal Aid for a Party Acting in an Official Capacity

A party acting in an officlal capacity, for example, a
trustee in insolvency or an administrator of an estate, will

31 F Meents Dag Armenrecht im sozialen Rechtsstaat des
Grundgesetzes (unpublished DJur thesis University of
Bonn 1975) 134.

32 Decision of the Oberlandesgericht (Stuttgart) of 28 Jan-
uvary 1965 3 W 71/64 1965 (6) Monatsschrift flir Deut-
sches Rechr 492, R

33 § 114 of the Zivilprozefordnung.

34 Schneider op cit 43-44,

35 Schneider op cit 46,

36 Decision of the Oberlandespericht (Colegne) of 15 Jan-
uvary 1957 9 W 134/56 (1957) 7 Monatsschrift fiir Deut-
sches Recht 425,

37 Decision of the Federal Supreme Court of 20 March 1967
VIT ZR 296/64 (1967).34 Neue Juristische Wochen -
schrift 1566

38 Schoelder op cit 38,

S
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,ualify for legal atd if the money to cover the costs of
the proceedings can be raised neither from the administered
assets nor by the parties in interest,39 i

£ Legal Aid for Juridical Persons

]
|
. ) Legal aid is available only to domestic juridical per- g
a " sons, that ig, those with their registered seat in the ! .
’ Federal Republic of Germany.“o Apart from the 'insufficient !
9' N prospect of success' requirement, legal aid will be granted §
i
i
5
|
|
|

to a jn-idical person only if the money to cover the costs
of the suit cannot be raised by the parties in interest4}
and if fallure to prosecute or to defend the matter will
be contrary to the public interest,%2 This will be the case
if the judicial decision affects a large section of the ‘
e population or of the economy”; for example, if the de-

cision will give rise to massive unemployment.l""

General mercantile partnerships with unlimited liabili-
v, " ty will qualify for legal aid (a) if all the partners are

. ] eligible for legal aid and if the assets of the partnership "3
3 s are not sufficient to cover the costs of the proceedings, i
R and (b) if Eailure to take the necessary legal action is :
contrary to the public interest .45

A 39 § 116(1) of the 2ivilprozefordnung.

2N 40 Ibid § 116(2).
; 41 For example, the shareholders, creditors, or directors.
. 42 § 116(2) of the ZivilprozeBordnuna.

43 D Thomes and H Putzo ZivilprozeBordaing 10 ed (1978)

44 Ibid,
v 45 § 116{(2) of the ZivilprozefBordnung.
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3 The Procedure for the Granting of Legal Aid

The person in need of legal aid submits his applica-
tion to the €fice of the court where litigation is
pending. The pplication is submitted in writing or by
oral declaracion taken down by the clerk of the court.46
The application must set forth the grievance and the
available evidence that the applicanc has.47 In addition,
the application must be accompanied by documentary proof
of the applicant's financial circumstances.%8 If the ap-
plicant is the defendant he will have to state his de-
fence.

Althuugh it is not compulsory that the application be
submitted by an attorney, in practice the applicant usu-
ally does not go directly to the clerk of the court but
to an attorney in private practice whom he tells his
problem. If the attorney is convinced that litigation {s
necessary, he will draw the complaint and will submit it
together with the application for legal aid to the appro~
priate court. The clerk of the court is, however, obliged
to help am ignorant applicant to §fill in the application
form for legal aid, %9

The trial judge, or an official of the court commis~
sioned by him, decides on the application. The applicant
may be required to support the credibility of his factual
allegations with documentary evidence.30 Before a decision
is reached the opponent must be given a chance to reply

46 § 117(1) of the ZivilprozeBordnung.

47 Ibid.

48 Ibid § 117(2).

49 A Baumbach W Lauterbach J Albers P Hartmann 2ivil-
prozeBordnung I 42 ed (1984) 333. (Cited hereafter as
Baumbach gt al,) See also W Grunsky 'Die neuen Gesetze
iber die ProzeBkosten- und die Beratungshilfe' (1980)
38 Mewe Juristische YWochenschrift 2041 at 2044,

50 § 118(2) of the ZivilprozeBordnung.
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to the claim, unless there are special reasons for not
doing s0.%1 The reply can be made in writing as the

. opponent iz not compelled to make a personal appearance.
%’v However, if the npponent does appear personally he will
o have to be afforded a fair hesring.52 The parties them-

. « selves are not cross-examined. ‘ A
. 3o
- The examination procedure is not a substitute for |
s the actual litigation. It is wmore a summary procedure ‘ S
' in which the judge does not have to look beyond the face ! .o
. of the complaint, aside from the amplifying remarks made K

by the parties themselves., The examination of witnesses
and expert witnesses will be permissible only if it is
impossible to ascertain by other means whether or not

the claim or defence shows a sufficient prospect of success, >3
The witnesses and expert witnesses are not required to 1
swear an oath,54

The Court is authorized to make inquiries at the ap-
propriste public authority to make sure about the appli-
cant's financial circumstances,>> The opponent, however,
has no right to be heard on a matter affecting the appli- '\}
cant's financial circumstancessﬁ; neither does the opponent
have the right to examine the part of the applicant's file
which contains information on the applicant's financial

circumstances,>7

51 Ibid.

52 Schneider op cit 92, See also decision of the Bayeri-
scher Verfassungsgerichtshof of 2 February 1962 VI 109
VI 61 (1962) 14 Neue Juristische Wochenschrift 627.

53 § 118(2) of the ZivilprozeBordnung.

54  Ibid.

55 Ibid § 118(1). P

56 Decision of the Bundesgerichtshof of 15 November 1983 . .
VI 2R 100/83 (Hamm) (J984) 13 Neuwe Juristische Wochen- :
schrift 740,

57 Ibid, i
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A settlement reached by the parties at ihis pre-
liminary phase is entered into the minutes of the Court
and is enforceable,38

The judicial examination of the application for le-
gal aid as well as the settlement, should there be one,

are free of costs.59 The opponent's expenses are not

refunded.60 The expenses of witnesses and expert witnesses
°, are refunded by vhe Statesx, but if the application for
L legal aid is approved, they become the costs to be borne
by the losing party.52

A decision rejecting the application for legal aid is
) appealable, but not if it is made by a Ceurt of Appeal.63

. 4 The Effect of the Legal Aid Grant

The legal aid grant takes effect immediately upon
v pronouncement,

) a The Recipient

The grant has the effect of temporarily exempting the
recipient from the obligation to pay the court costs, both
arrears and future, and the fees of the bailiff.5% No obii-

. gation rests on the recipient to provide security for Pl
S costs.b5 The recipient has the right to gratuitous legal

; representation of his cholce (i) in matters in which legal
representation is compulsory provided the attorney is pre-

pared to accept the brie£66 and {(i1) in matters in which

58 §§ 118(1l) and 794(1) of the ZivilprozeBordnung. (5
59 Baumbach gt al op cit 341. See also Schneider op cit

60 § 118(1) of the ZivilprozeBordnung.

61  1hid.

62 § 127(2) of the ZivilprozeBordnung.

" 63 Ibid § 122(1). .

64 Ibid § 122(2). | o
@ 65 Ibid.

66 Ibid § 121(1) read with § 122(3).
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legal representation is not compulsory but deemed necessary, and
the opponent is legally represented, and provided Further that the
attorney is prepared to nccept the brief,67

!

|

H

A legal aid beneficiary who is simply unable to brief his J
attorney properly and who also lacks the means e undertake a ’n
|

|

I

i

;

i

i

i

P

[
i i

Jjourney in order to consult with his attorney will, en application,
be assigned a local attorney of his choice to correspond with his

av:r.t;rney.68 Also, if the legal aid beneficiary 1s unable to find an
attorney who 1s prepared to accept the legal aid brief - which is
H rare - the Court will assign an attorney.69 . ' §°
4 The legal aid recipient is also entitled to the ad-

vance payment of travelling costs including board and i

L lodging costs at the place of the hearing.70 If he has al- .
-y ready incurred the travelling and accommodation expenses, )
. he will be entitled to reimbursement by the State.’! . g

The legal aid grant is valid only for the conrt of
first instance.’? A new application for aid must be made
for litigation before a court of second instance. However,
if the appeal is lodged by the indigent party's opponent
* the court of second instance will dispense with the merits
test in its evaluatlon of the respondent's application for
legal aid.’3

. If rhe legal aid recipient is required to contribute oW
S towards the costs of litigation, the Court will £ix the
monthly instalment rate. The instalments are payable over bla

67 Ibid § 121(2) read with § 122(3).
68 1Ibid § 121(3).

69 Ibid § 121(4).

70 See Schneider op cit 140-142.

® 71 1Ibid 140, .
72 § 119 of the ZivilprozeBordnung. :
73 Ibid. !
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a period of 48 months starting on the date on which
legal aid is granted. The instalmeats are payable to
the Land Treasury and, for proceedings before the Fed-

eral Supreme Court, payment is made to the Federal Trea~
sury-” The Court is authorized to order that payments
be provisionally suspended once the instalments have
covered the costs of the proceedings or where the costs

can be recoveres from a party in interest.’5

The legal aid beneficiary is required to report any
change to his personal and financial circumstances in
order the instalment rate can be adjusted to the changed
circumstances.’6

If the legal aid beneficiary loses the case he will
still be required to pay all the costs of the opposing
party77, except the costs incurred for the purposes cof
responding to the claim made in the application for legal
aid,’8

b The Opposing Party

In accordance with the principle that the loser pays
all, the successful unassisted opponent is entitled to
recover his costs from the unsuccessful legal aid party.79
The successful opponent has no claim agsinst the State.

It is submitted that this is unjust especially where the
iegal aid beneficiary was the plaintiff. In such cases

the State ought to be obliged to reimburse the expenses

of the legally unaided defendant as the State itself
enabled the plaintiff to molest him with an unfounded claim.

74 Ibid § 120(2).

.73 Tbid § 120(3).

76 Schneider op cit 116-117 and Grunsky op cit 2046,
77 § 123 of the 2ivilprozeBordnung.
78 Schneider op cit 143.

79 § 123 of the ZivilpFozeBordnung.
80 OCf Schneider op cit 143,
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The fact that the unsuccessful legal aid party is
obliged to reimburse his opponent's litigation expenses
certainly diminishes the velue of legal a1d.80 The spectre of
losing the case has the effect of dissvading many poor persons
from bringing their claims to be examined by the courts. 3!

5 ZThe Legal Aid Attorney

Under the old system the legal aid beneficlary had no
right to be represented by an attorney of his choice al~
thoughin practice the trial judge usually appointed the
attorney chosen by the party, The ProzeBkostenhilfepesetz,
however, expressly creates the right to legal representa-
tion on one's choice, provided the attorney is admitted
to the court where litigation i pending.BZ In practice
the attorney who lodges the application for legal aid is
usually regarded as the attorney chosen by the legal aid

beneficiary.

An sttorney is assigned by the judge to represent the
party only where no attornaey is prepared to accept the
brief and where the party requests legal representatinn.sa
In such @ case, the choice of the attorney is in the dis-
cretion of the judge, but prioriry is given to the party's
wishas, In practice, hovwever, it is very rare that the
party is unable to find a lawyer who is prepared to sccept

the legal aid brief,

a Fees
Attorneys' fees are regulated by the Federal Regula-
tions on Attorneys' Fees.sa The fees are fixed according

Bl See below at 65c.
82 § 121 of the ZivilprozeBordnung.
83 Ibid,

84 Bundespeblhrenoprdnung fr Rechtsanwdilte of 26 July 1957

BGBI I 907 as amended by the Gesetz of 1. June 1980
BGEL I 677. .




G4a

the amount in dispute, A fee is chargeable for each of
the following stages of the sult: preparation for the
hearing; the prelimina}y hearing at which no evidence

is taken; representation In court where evidence is taken;
and the settlement.

Qver the past decade the legisiature has sought to

v narrow the gap existing bectween the normal attorneys'
fees and the fees chargeable in legal aild matters. There
is still no parity. In a watter in which the amount in
v dispute 18 DM 6000 the legal aid fee is DM 298 and the
T normal Ffee is DM 321, Where the amount in dispute is

: DM 40000 the legal aid fee is DM 524 and the normal fee
is DM 1120. The legal aid attorney is paid by the State
s and has therefore no cleim against the legal aid bene~
L, ficiary, Where the legal aid beneficiary wins the csse

the attorney may, in his own name, recover his full fee
and cash disbursements from the losing party.as_

° 6 Lepal Aid in the Specisl Courts

Whether or not legal aid is available in proceedings
before special courts depends on the statutory provisions

governing the procedure in these courts.

a Labour Courts

Labour courts have jurisdiction over all matters of
labour law such as disputes between employers and em~
ployees and disputes between employers' associations
apd trade unions, especially those arising out of
collective bargaining egreements,

The procedure of the labour courts is regulated by
the Labour Courts Act.86 In the courts of first and

85 § 126 of the ZivilprozeBordpung.

4 86 Arbeitsgerichtsgesetz of 3 September 1953 BGBY- I
1267 as amended by the Gesetz of 18 August 1980
BGBL T 1503,
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second instance it is not necessary that the parties
be represented by attorneys. They may be represented
by & representative from the trede union or the em-
plovers' association.B? In the court of First instance,
the system of allocating costs and fees varies from

the losec-pays-sll principle applicable in ordinary
civil proceedings in that each party, even the party
that prevails, pays its own lawyer. A party that cannot
be represented by a trade union representative or
representative from the employers' association and that
cannot afford to pay the costs of its action will be
granted legal aid under the same conditions as in
ordinary civil proceedings if the opponent is legsally
represented.as

Q.
Legal representation is, however, r.mnp\'zlsory for
proceedings before the Labour Court of Appeal and the
Federal Labour Court, which sits in Cassgel.89

b Administrative Courts

The procedure in the administrative courts is
regulated by the elaborate Administrative Courts Act,90
Administrative courts aave cogrizaace of all matters

of administrative law, except those falling under the
Jjurisdiction of the social courts and fiscal courts.

The attorney's fees are the same as far civil
proceedings. The loser-pays~sll rule applies, but since
the amount in controvergy is comparatively low and since
the State is ususlly not legally represented in the
court of first instance, the costs risks are much smaller.

87 1Ibid § 11(4).
88 Ibid § 11(a)(1).
89 Ibid § 11(d).

90 The Verwaltunpsgerichtsordnung of 21 January 1960
BGB1 T 17 as amended by “the Gesetz of 20 December
19872 BGB1 I 1834,




6hc

Legal representation is, however, compulsory for
proceedings in the Federal Administrative Court,
which sits in West Berlin.

Legal aid is also available for proceedings in the

administrative courts, even to a party in interest.9!

¢ Social Insurance Courts

These courts have jurisdiction over matters coa-
cerning social insurance and veterans' benefits. The
Social Insurance Courts Act®2 makes provision for the
granting of legal aid to an indigent party,93 The legally
aided person who has not chosen his counsel may request
the court to assign counsel to represent him.9

d Tax Courts

These tourts hear appeals against the decisions of
revenue authorities, An indigent party in need of legal
assistance may be assigned either an attorney or a tax
adviser to represent him.

7 Critical Appraisal of the Legal Aid Scheme

The author has made several unsuccessful requests
to the Pederal Ministry of Jastice to provide him with
the national annual statistics on the new legal aid
(Prozefkostenhilfe) scheme.9 The reasons for the

91 Ibid §§ 65 and 166.

92 The Soziamlperichtspgesetz of 3 September 1953 BGBL I 67
as amended by the Gesetz of 23 September 1975 BGBL I

2535,
93 Ibid § 73(a).
94  Ibid.

95 At one stage the author was informed hy a departmental
head in Ministry that the statistics would be available
in October 1984 (Lettér of 21 March 1984 from
Mr Schuster). But even enquiries thereafter elicited
no reply.
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Ministry's failure or reluctance to furnish these
statistics are obscure, Professor Brhard Blankenburg,
a prominent legal sociologist, points out that one

of the difficulties encountered by legal sociologists
in Germany is that they are rarely afforded full
access to the data they need.96 This is regrettable,
for not only does this have a dampening effect on
legal sociology but, in the final analysis, it is the
public which is thereby denied an opportunity to
become acquainted with certain facts which might well
be of major political significance.

It is, however, estimated that, in 1983, the
Federal states spent a combined amount of about
DM 400 million on legal aid.%7 This amount is
DM 328 million more than the amount spent on legal
aid in 1976 and about DM 293 million more than the
prognosticated costs of the new scheme,98

Several Hamburg attorneys told the author that
more people are benefitting under the new schame than
under the old Armenrecht. indeed, there are a number
of factors which, on the face of it, would suggest
that the new scheme ia more popu’ar than the old one.

First, the new term, Prozefkostenhilfe (assistance
towards the costs of the proceedings) has imparted a
new image to legal aid. Armenrecht (law for the im-
poverished) had the connotation of a State alms-giving
programme. This made the old scheme lose its appeal,

96 See Professor Blankenburg's remarks in G H Roth
'Der Beitrag der Rechtssoziologie zur Reform des
Prozessrechts' in ¥ J Habscneid (ed) Effektiver
Rechtsschutz und verfassunpsmifiige Ordnung (1985) 103
at 110,

97 L Miller-Alten 'Reform der ProzefBkostenhilfe in Fami-
liensachen?' (1984) 11 Zeitschrife flr Rechtspolitik 306.

98 Ibid,




65

especially during the economic prosperity that char-

acterized Germany in the 1970s. The term, ProzeBkosten- P
hilfe, on the other hand, connotes the image of a N\

kind of 'useful service'?? offered by the State.

Second, the introduction of the instalment concept
ought to have the effect of making the law accessible
to the lower middle class, which was previously ex- L.

el cluded from the benefit of legal aid. Anocher feature
of the new scheme which ought to be of interest to

o the lower middle class is that the legal aid bene- [
L ficlary's obligation to pay instalments lapses after

i

i
48 months regardless of the amount in controversy, % o
the duration of the proceedings and the number of %
judicial instances through which the matter is liti-
gated, e

Third, the increase in the number of unemployed
persons, who now number just over 2 million, has had
the effect of automatically increasing the number of
persons who are eligible for legal aid.

Fourth, the enactment of the new legal aid pro-

visions and the Legal Advice Act}00 yax accompanied

W by a wide publicity campaign which was conducted
~hrough the mass medila. As a follow-up, the Federal

o Ministry of Justice published and distributed pamphlets
g entitled 'Good Advice ia not Expensive' (Guter Rat ist
{ nicht teuer). These pamphlets inform the public about

the existence of the legal aid scheme. In addition,
each civil summons issued in the Federal Republic is
accompanied by an information sheet on legal aid as

‘ well as an application form for legal aid. This, it is
- submitted, is a very good idea.

99 Frankfurter Rundschau 17 May 1983.

100 Gesets iiber Rechtsheratung und Vertretung fiir Biir- “
ger mit geringem Binkommen (Beratungshilfegesebz)
{ of 18 June 1980 BGBI T 689,
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a The Practice

A court-file study conducted in Lower Saxony by
the Ministry of Justice of Lower Saxony shows that
legal aid is of benefit mainly in divorce suits, 201
In 1983 a total of 44632 persons were granted legal
aid in the courts of first instance in Lower Saxony.102
Eighty per~cent of the grants were for family-law mat-
ters and only 20 per-cent for other civil law actions. 103
Whereas 32 per-cent of the parties in family-law mat-
ters received legal aid, in other civil actious it was
only 3 per-cent.‘ob

The situation in the other Federal states ought to
reveal a similar percentage breaskdown of legal aid
grants. The high incidence of legal aid grants in di-
vorce matters ls attributable mainly to the fact that,
over the years, divorce suits have become more and more
difficult to finance by the parties themselves. In
1976 already, it was pointed out that even the simplest
divorce suilt invelving an amount in controversy of
DM 4000 was considered to be a luxuty.105 Since then,
boti: the attorneys' fees and the amount in controversy105
in divorce suits have intreased. The average divorce
suit, in which each party has its own lawyer, costs

101 Miiller-Alten op cit 306,

102 Ibdd.

103 Ibid note 12.

104 Ibid 306.

105 Crunsky Gutachten A op cib A9,

106 In divorce suits, the amount in controversy is fixed
by the court on the basis of the triple monthly
income of the spouses. See § 12(2)(ii) of the
Gerichtskostenpesetz of 18 June 1878 RGB1 141 as
amended by the Gesetz of 15 December 1975 BGB1 I
3047.
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DM 5334.107 These costs are prohibitive., It ought to be
pointed out,too, that legal representation before

the family courts is compulsory.m8 The high number

of legal aild gra.ts for divorce proceedings is also
attributable to - he fact that the divorce rate is

high. In 1983, there were 13000 more divorces in

the Federal Republic than in 1976.109 This means that,
unless simpler and less expensive divorce proceedings
are introduced, the number of applications for legal
aid in divorce proceedings is bound to increase.l10

107 Miller-Alten op cit 310, If the divorce is granted
each party pays its lawyer and the court costs are
shared., If the application for divorce 1is bturned
down, the party that brought the application must
pay not only its lawyer, but the lawyer of the
spouse as well., Also the party that brought the
unsuccessful application will be required to bear
the court costs. The court may, however, make a
different order as to costs where the payment of
the costs by the unsuccessful party would con-
stitute an enormous burden, See, generally, § 93(a)
of the ZivilprozeBordnung for the apportionment of
costs iun divorce suits.

108 1In divorce proceedings the judgement concerning the
divorce and the judgement concerning the subsequent
maintenance arrangements are handed down con-
currently where the divorce is granted. The parties
may, however, choose to settle the maintenance
arrangements in an apreement attested by a notary.
This procedure is much cheaper. But because legal
eid is only given for legal representation, those
who need legal aid usually prefer that the mainterance
arrangements be settled in court. This procedure is
more expensive a8 each party must be represented by
its own lawyer. The procedure via the notary is
cheaper as the parties may agree to be represented
by the seme lawyer., Each party pays helf of the
lawyer's fees.

109 See Miller-Alten op cit note 18 at 307.
110 Cf 1Ibid.
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The Lower Saxony study shows that only 3 per-cent
of the litigants in other c¢ivil actions were granted i
legal aid. Converted into numbers, the 3 per-cent i !
might well constitute a large number of persons. But *
this would be due to the fact that the courts are s
now handling a larger volume of cases than, say, five
years ago. Seen in terms of percentages, however, the
incidence of legal aid grants for ordinary civil .

actions remains very small. In this regard the situ- OB

ation is sybstantially the same as under the old scheme.

b The Wenknesses of the Legal Aid Scheme

A basic drawback of the current legal aid system

v is that the legal aid beneficiary who subsequently
loses the case is still required, as was the case under
the old system, to pay the costs of his victorious K

& opponent. This is in accordance with the loser-pays-all
o rule, The unqualified jncorporation of this rule into

. the legal aid provisions is regrettable. Several at-

o torneys told the author that many persons who contemplate
3 . lodging an application for legal aid mistakerly believe
that the grant covers the opponent's costs, too, in

case he wins. Some simply refuse to go ahead with the
case when told that this is not so ~ even though they
might have good prospects of winning the case,

Indeed, the spectre of having to repay one's legal
aid grant on the one hand, and,on the other, to reimburse

the victorious opponent does have a daunting effect. One
elderly lawyer told the author that, for as long as this
rule is applied without qualification in legal aid

. caseg, too, very few people will make use of the legal
aid scheme despite the instalment arraugement which does
constitute an improvement over the old scheme.

. e B o m e e e S E e e W ok B e N
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A person of modest means obviously has considerable
difficulty in deciding whether or not to bring or to
defend an action against & large business concern,
which has not only acquired experience in litigation,
but which also has enough money to litigate the matter
up to the Federal Supreme Court, if necessary.

This is a problem which not only confronts the
ordinary person, but consumer organizations as well,
1t ought to be pointed out that German law makes
B provision for the so-called Verbandsklage ~ an action
. instituted by an association which exists to protect
interests of a certain character and which is authorized
o by the legislature to institute proceedings. Since
EIUR 1965 consumer organizations have the right to sue
W ) for injunckive relief against misleading and other
S acts of unfair competition affecting the interests
. of consumers.lll Ip practice, however, very few actions
are brought.‘”-

o The main reason is that in unfair-competition cases
) the amount in controversy is very high or is set very
R high by the courts.ll3 yith their limited resources,
consumer organizations cannot afford to risk bringing
an action against large industrial concerns unless they

are cocksure of winning.“/’ They are thus reluctant
to litigate controversial matters in which the legal [N
situation is unclear, or to conduct test cases which

.- '“ 111 § 13(1) of the Gesetz gegen den unlauteren Wettbe-
5 werb of 21 July 19653 BGBL I 625 as amended by the
T Gesetz of 26 June 1969 BGBL I 633,

112 See P Gilles 'ProzeBrechtliche Probleme von ver-
braucherpolitischer Bedeutung bei den neuen Verw-
braucherverbandsklagen im deutschen Zivilrecht'
(1985) 08 Zeitschrift fUr ZivilprozeB 1 ab 4-5.

H 113 Ibid 5.

114 Ibid 5; P Gottwald 'Class-actions auf Leistung
von Schadenersatz nach amerikanischem Vorbild im
deutschen ZivilprozeB' (1978) 91 Zeitschrift Fiir
ZivilprozeB 1 at 25.
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could turn out to be of wide benefit for consumers.t}3
Test cases, research has shown, are used mainly by
financially stable organizations such as insurance
companies, professional associations and mainly in

. such fields as protection of trade rights, insyrance
s law, liability for accidents, and labour contracts.:16

In order tc prevent large business concerns from
'é : blackmailing financially wesker parties into a

" settlement, the legislature introduced a system ac-
AR cording to which the financially weaker party may,

in certain cases, request the court to reduce the

) amount in controversy to « level which is commensurate
Lo with the party's capacity to meet the costs of the
suit. 17 15 practice, however, only a very small
aumber of consumer organizations avail themselves of
" this r:‘nght:.“ta it seems that those consumer organizations
that employ private counsel refrain altogether from

making use of this right.!19 The reason is that, from
the point of view of the lawyer, the smaller the

amount in controversy, the smaller will be the fee

chargeable.

The courts, too, are not always well disposed to
applications for a reduction of the amount in controversy.
When considering the financial strength of an argani-
zation the courts tend to focus more on the case at
hand?20 and not, it seems, on the wider socio-political
implications of the financial difficulties encountered

115 Gilles op cit 3-6.
116 Hee P Arens fDas Problem des Musterprozesses'

{1976} 4 J ahrhuch fir Rechtssozjologie und Rechts-
theorie 344-354

117 See p 45 above.

18 Giiles op cit 20,

~19 Ibid, .
120 Ibid 21,
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by consumer organizations. Also, the courts sometimes
assume erroneously that the State is obliged to
supplement the financial reserves of a state-sub-
sidized consumer organization which cannot afford

the costs of litigation,l2l

To obviate these problems, the conservatives in
Parliament have suggested that in unfair-competition
suits the amount in controversy must not exceed
DM 50000.122 It is submitted that this propesal should
be adopted, for the following reasons: First, the
present inconsistent judicial evaluation of organi-
zations' economic resources will make way for a uni-
form rule. Second, the reasonably high amount of
DM 50000 as ceiling, is likely to have the effect of
enruraging the smaller consumer groups as weil to
challenge even the mightiest indus®:».1 concerns be-
fore the courts, Third, state~subs;di:ed consumer
organizations will become less vulnerable ko budget
cuts and thus less dependent on the State.

As far as legal aid is c.ncerned, it is submitted
that the leser-pays-~all rule be qualified as follows:
Where the legal aid beneficiary loses the case, the
State must pay the winning party's costs subject to
the qualification that legal aid beneficiary be
obliged to pay his instslments for a reasonable period
beyond the statutory limit of 48 months. The legal aid
beneficiary should be totally exempted from the payment
of the opponent’s costs in cases in vwhich the income of
the legal aid beneficiary does not exceed a certain limit,
In such cases the State should pay the opponent's costs,

121 Ibid.

122 Entwurf eines Anderungspesetzes zum UWG
Bundestag-Drucksache 8/1670,
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This arrangement would also solve the problem
faced by the victorious opponent who is unable to
recover his costs from the indigent legal aid party.
At present the winner has no right of recourse against
the State where the loser is unable to pay

(1) The Socio-political Limitations

A structural weakness of the German legal aid
system is that it makes no provision for legal re-
presentation outside the run-of-the~mill lawsult.

Tt does not provide for law reform, for community
action or for community education. The debate preceding
the enactment of the enactment of the new legal aid
provisions emjhasized the need tc eliminate the
financial. obstacles to justice. Very little attention
was devoted teo the need to bring legal services within
the immediate geographic and social reach of the
underprivileged groups. Unlike in the United States,
Canada, England, the Metherlands and Finland where

the traditional judicare legal aid scheme is sup-
glewented by a network of community law centres which
are staffed by salaried lawyers, in Germany legal

aid is organized purely on judicare lines, This makes
it difficult for the legal aid system to be used as

an instrument to promote real structural reform for the

poor.

The Verbandsklape remains the major instrument for
the protection of group interests. But, as pointed
out above, only a small number of associations are
able to exercise their right to bring enforcement
actions against mighty industrial concerns. Another
shortcoming pertaining to group representation in the
Federal Republic is that consumer organizations can
only sue for injunctive relief, They cannot sue for
damages. Proposals to the effect that the existing

LS
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practice be changed so as to allow organizations to
recover damages have met with stern resistance from
industrial quarters.}23 Even the Reform Bill rejects
the notion that organizations be permitted to recover «g

collective damages on behalf of the victims. 124
Within academic circles, too, the introduction of a
class action, in the sense that it obtains in the
United States, is regarded as inconceivable, 125
Professor K&tz contends that class actions can be

transplanted successfully only if the reciplent
system (1) provides for some form of contingency fee, o]
(2) offers lawyers sufficlent financial incentives

to conduct class suits and {3) protects both the
lawyer and the class from liability for the opponent's
costs if the action fails.l26

It is submitted that these obstacles are not
insurmountable. The trouble is that, by aggrandizing
them the need for change becomes minimized, if not

o

opposed altogether. Professor Alfred Grosser, an
expert on the post-war German political history, makes
this point well when he says:'The notion of a Rechts—

of its own: that of legalism, for instance - a fondness

for texts that pecrify reality, the temptation to hide
behind the written word and so avoid change or action
of any kind',}27

123 M Cappelietti B Gurth and N Trocker 'Access to i
Justice: Variations and Continuity of a World-Wide 1
Movement' (1982) 46 Rabels Zeitschrift 664 note 98 i
at 684,

124 For criticism, see Gilles op cit 11-15, [

125 1Ibid 11.

126 QCited by M Cappelletti and G Garth 'The Protection
of Diffuse, Fragmented and Collective Interests
in Civil Litigation' in W J Habscheid (ed) Effective- ! "
ness of Judicial Protection and Constitutional Order i
(1983) 117 at 146. N

127 Germany in Our Time (P Stephenson trans) 1970 129.

»
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There is a need to rise above traditionalist ways
of thinking and to aceept the fact, as Professor Gilles
puts it, 'that new problems obviously demand new
dogmatic solutions when the traditional mechanisms for
solving them no langer suffice’, 128

The discussion on public-interest litigation,
which has been going on in Germany for more than ten
years, has aot taken adequate account of the need to
promote a rights conscicusness. Access to the law sets
out that the individual is aware of his rights, knows
when they are infringed or endangered, and knows how to
go about enforcing them. Amongst the underprivileged
groups in particular, 2 large number of unsophisticated
persons are either ignorant as to their rights or as
to the correct means of seeking legal redress. The
Lower Saxony study shows that the legal aid scheme is
not sufficiently responsive to the lvgal needs of the
poor, except in family law matters. One reason for this
is that very little community spadework is being done
by way of helping the poor to overcome the feelings of
helplessness, resignation, indifference and lethargy
insofar as access to lawyers and the courts is concerned.

The establishment of community-orientated and un=-
buresucratic legal ald centres in underprivileged
neighbourhoods would be a step in the right direction.
Such centres would allow for a more organized response
to the legal .eeds of the poor as a group. Lawyers,
who learn very little afout the problems of the poor
in law school, would thus become more acqualnted with the
actual needs of underprivileged minorities. Such centres,
which ought to be funded by the State, could also play
an important educational role. They could run simple

128 Op cit 11. “
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law courses for the public in those areas of the law

in which the poor have most problems. Such educational
programs would help to make the law and its institutions
more transparent to the ordinary person and, by so
doing, would help underprivileged people to overcome
their prejudices against the administration of justice.

(i1) The Problem of Access to Lawvers

Many an unsophisticated person who has a legal
grievance zimply does not know how to go about finding
a lawyer who is most competent to deal with his case.
Lawyers are not allowed to advertise in Germany. Al-
though they are listed in the Yellow Pages, this is of
little use to the potential client since the list
contains only the address and not the field of
specialization as in the case of medical practitioners.
Only those lawyers who are specialized in tax law may
indicate this on shingles, letterheads and telephone
directories. Professor Kétz points out that 'this
exception 1s motivated not by the bar's interest in
making its services more accessible to the general
public but by the fear of losing still more ground to
accountants and other specialist consultants,129

A porential client in need of specialist legal
assistance may, however, approach the local Bar Council
which keeps a list of attorneys who are specialized in
certaln fields of law or who are proficient in certain
foreign languages, But very few people are avare of
this possibility., Apart from this, the procedure can
be quite bureaucratic. In Hamburg, for example, the
offices of the local Bar Council and Bar Association
are difficult to find. They are housed in the civil

129 'The Role and Functions of the Legal Professions
in the Faderal Republic of Germany' in Drobnig and
Puttfarken (eds) op cit 77.
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courts bullding ~ a highly complex edifice with many i
cheerless and confusing passages. There dre no boards Lo
: which indicate on which fleor the Bar Council has its !
RO offices. 4 f
" Under the old legal aid scheme, which did not .
provide for the right to counsel of one’s choice, the

courts usually kept lists of lawyers who were willing

to take legal aid cases. A lawyer would then be

assigned from the list to help the legal aid party j

who did not have his own lawyer. But the lawyer o
J

assigned was not rnecessarily an expert in the matter
of his client., The new legal aid scheme, which makes
provision for the right to counsel of one's choice,

requires that the legal aid beneficiary finds a lawyer
himself. Se, while the right to counsel of one's
choice is a positive innovation, the problem of ef-
fective access to counsel has not been solved.

The Federal Ministry of Justice has, however, an-
nounced its intention to allow attorneys and notariesi30
to hold themselves out as specialists in not more than

two of the followlng fields: labour law, social-welfare R
law and administrative law,!3l This, it is submitted, i
is a welcome development. IL is, however, not clear LI
what conditions attorneys will be required to fulfil '
to hold themselves out as specialists. It is also ant

B clear whether, in the case of administrative law, which
is a wide field, attorneys will be allowed to dindicate
,iv their aspecific fields of interest.

. 130 In some Federal States attorneys may be admitted
notaries so that they are able to exercise both
P professions concurrently.

131 Frankfurter Rundachau 24 May 1985.
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It is submitted that the legislature elsoc authorize
attorneys who are specialists in matters related to
the Aliens Act and the Asylum Procedure Act to hold
themselves out as such.

There is, indeed, a need to ensure that the guest
workers, who come mainly from southern Europe, are
efforded effective access to the law.l32 The legal
situation pertaining to them ls far from satisfactory,l33
Although they have been living in CGermany for many years
they are still isolated politicallr despite repeated
calls by aliens' organizations and church groups that
they be integrated into the political process, at the
communal level at least. In Parliament it is only the
Green Party {die Grilnen) who are calling for the political
integration of the immigrant populatien. Within the
Government there is disagreement between the Liberals
and the Conservatives as to what policy to adopt.to-
wards the guest workers and their families. As opposed
to the Liberals, the Conservatives are pressing that
the right of the guest workers to live with their
families in Germany be curtailed. This never—ending
debate amongst politicians produces feelings of lsgal
insecurity amongst the immigrant population.

On account of their relative poor standard of
education and inadequate command of the German language,
the guest workers usually have difficulty in assertinp
their rights before government agencies.134 Their uncertain

132 In 1982 the entire immigrant populatien in the Federal
Republic of Germany numbered 4,6 million. The Turks
who number about 1,5 million are the largest immi~
grant group. Statistics taken from 6 Jahn 'Auslén-
dische Selbstorganisationen in der Bundesrepublik
Deutschland' (1984) 3 Zeitschrift fiir Ausléinderrecht
und_Auslinderpolitit 135-136, o

133 Cf Ibid 136.

134 Of Ibid.
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legal position exposes them to various [orms of arbitrary
administrative action.!33 Statements by some politicians
to the effect that there are too many foreigners in the
Federal Republic are, unfortunately, sometimes accepted
by administrative courts as grounds for restricting the
right of guest workers to live with their families in
Germany,136

There is, therefore, a need to ensure that guest
workers are afforded more legal protection., One way of
doing this would be to establish legal advice bureaux
in all areas with a high concentration of immigrants.

(iii) Problemy of Access encountered by
Politicul Refugees

Article 16(2) of the Basiec Law states that 'persons
persecuted on political grounds shall enjoy the right
of asylum'. Between 1953 and 1984, a total of 88 376
persons were granted political asylum in the Federal
Republic.137 This figure represents about 17,7 per cent
of the total number of applications received during this
period.

Most of the asylum seekers esntered the Federal
Republic in the 1970s. But, as Germany was then enjoylng
a period of enduring economic success, it also became a
favourite destination for so-called 'economic asylum
seekers', that is, persons whose request for political
asylum amounts to little more than a statement of dis-
satisfaction with the economic prospects at home. To
deter such persons from exploiting the asylum law, the

135 See M Budzinski 'Ausldnderpolitik verunsichert
Deutsche und Ausidnder' (1984) 1 Zeitschrift fiir
Auslénderrecht und Ausidnderpolitik 38 at 42-43,

136 Ibid, .
137 FPrankfurter Rundschau 4 March 1985,
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legal position exposes them to varisus forms of arbitrary
administrative action.l35 Statements by some politicians
to the effect that there are too many foreigners in the
Federal Republic are, unfortunately, sometimes accepted
by administrative courts as grounds for restricting the
right of guest workers to live with their families in
Germany,136

There 1s, therefore, a need to ensure that guest
workers are afforded more legal protection., One way of
doing this would be to establish legal advice bureaux
in all areas with a high concentration of immigrants.

{1ii) Problems of Access encountered by
Political Refugees

Article 16(2) of the Basic Law states that 'persons
persecuted on political grounds shall enjoy the right
of asylum’. Between 1933 and 1984, a total of 88 376
persons were granted political asylum in the Federal
Republic.!37 This figure represents about 17,7 per cent
of the total number of applications received during this
period.

Most of the asylum seekers entered the Federal
Republic in the 1970a. But, as Germany was then enjoying
a period of enduring economic success, it also became a
favourite destination for so-called 'economic asylum
seekers', that is, persons whose request for political
asylum amounts to little more than a statement of dis-
satisfaction with the economic prospects a home. To
deter such persons from exploiting the asylum law, the

135 See M Budzinski ‘'Ausl#nderpolitik verunsichert
Deutsche und Auslénder' (1984) 1 Zeitschrift Eiir
Ausldnderrecht und Auslénderpolitik 38 at 42-43.

136 Ibid. .

137 Frankfurter Rundschay 4 March 1385,
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Federal Government abolished the child allowance for
asylum seekers; reduced their social welfare benefits;
and imposed a two-year employmesdt ban on them.138 Some
of the Federal states ruled by conservative governments
have gone a step further by introducing very harsh
living conditions in the refugee camps for persons
awaiting the outcome of the applications for asylum.139
The cons.tvative governments of Bavaria, Baden Wirttem-
berg and Berlin are demanding the enactment of even
harsher deterrent measures such as the imposition of

a four-year ployment ban on asylum seekers and a
periodic rev: .w of the status of political refugees.lAO

The official hard line adopted sgainst refugees has
provoked considerable criticism from human iIghts groups
and socially engaged lawyers.lbl The Federal Democrats,
who also make up the present coalition Government, have
already indicated that they are not prepdred to curtail
the individual's right co political as' um further,l42
The basic trouble ith the arguments put forward by
conservative politicians is that they tend to be
emetional. No attempt is made, at least publicly, to
discuss the questicn of political asylum in the light
of both the scale cf political oppression in the world

138 See R Marx Asylrecht I (1984) 2.

139 See, generally, 'Asylenten' in (1980) 6 Entwlcklungs-
politische Kerrespendenz 5~6; Siddeutsche Zeitung
6 March 1985,

140 See Prankfurter Rundschau 4 March 1985. Article 16 of
the Asylum Procedure Act (Asylverfahrenspesetsz of
16 July 1982 BGB1 I 946) makes provisien for the
cancellation of the asylum grant where the conditions
which led to the issuing of the grant no longer exist.
In practice, however, neither the Federal Government
unor any State Goverument has hitherto applied this
provision. See interview with Burkhard Hirsch, legal
expert of the Federal Democratic Party, in Hamburger
Rundsehau 25 April 1985,

141 See Frankfurter Rundschau 27 January 1984; Sliddeutsche

Zeitung 14 March 1985,

142 See interviews with Hirsch in Hamburger Rundschau
25 April 1985.
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today and the size of the world's refugee population.
Rarely is reference made to the situation in other
West Buropean countries. The proponents of a more
restrictive asylum practice do not mention that some
other West European countries, that are not as rich
as West Germany, have a much higher per capita refugee
pepulation than the Federal Republic.“‘3

So much for the political background. In brief,
as to the procedure in asylum mattersl44: The proceedings
are of an administrative nature. The applications for
political asylum are considered by the Federal Office
for the Recognition of Alien Refugees. If the application
is rejected, the unsuccessful applicant will be called
upon by the aliens' office in the area in which he is
quartered to leave the country within a stipulated
period or else face deportation, The applicant may,however,
appeal to the local administrative court and will be
entitled tr legal aid if he meets both the means and
merits test.l45

Though the asylum seeker need not be represented
by an attorney when he lodges his applicatién-with the
Federal Office for the Recognition of Alien Refugees,
in practice the prospects of succeeding are greater for
thosz who engage the assistance of a lawyer.”‘6 The
reason is that most of the asylum seekers simply do not
know how to motivate their applications.l4? Some are

143 For statistics, see Frankturter Rundschay 4 March 1985.

144 See §§ 6 ff of the Asylverfahrenspesetz.

45 In terms of Art 16(2) of the Refugees Convention
of 195i.

146 Rechtsanwalt in Hamburg 'Rechtsschutz und Glaub-
wiirdigkeit' (1980) 6 Entwicklungspolitische
Korrespondenz 31.

147 This statement is based on the author's expeviences
rained in the Amnesty” International Asylum Comitter
in Hamburg.
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afraid of mentioning that they were harassed or tor-
tured for political reasons, out ¢f fear that this

might count against them. This fear is particularly
discernible amongst those who have been victims of
relentless political persecution in their respective
mother-countries.148 Others emphasize unimportant details
in their applications. There is, therefore, widespread
need for legal assistance.

In practice, however, asylum seekers encounter many
hurdles in their guest for legal assistance. The truth
i% that the authorities are reluctant to provide them
access to Lawyers.Mg They fear that the availability
of legal advice services will only have the effect of
atzracting more asylum seekers to West German: L350 The
authorities would prefer to counsel the asylum seekers
themselves by means of 1:uamph1et:s.151 In 1980 the
Government of Baden-Wirttemberg even went to the extent
of expressly forbidfing esylum seekers access to lawyers.
This prohibition prompted the representative of the
United Naticns Bigh Commissioner for Refuge#s to inter-
vene.153

Some of the refugee camps are in the country districts,
far away from the metropolitan areas where most of the
lawyers have their offices, st least those who have
developed expertise in asylum matters, Asylum seekers
are also not allowed to leave the districts to which
they have been assigned to sojourn, except in exceptional

152

148 Rechtsanwalt in Hamburg op cilt; see also G Miiller
*Probleme der Rechtsberatung und der Betreuung asyl-
begehrender Auslénder' (1982) Zeitschrift €Ur Aus-
lénderrecht und Ausléinderpolitik 25 at 27.

149 See G Miller op cit 25-26.
150 Ibid 25,

151 Ibid 26,

152 Ibid.

153 Ibdd.
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circumstances.i34 g Baden Wiirttemberg @sylum seekers

are not allowed to consult lawyers who practice outside \ 4
the district in whick they are quartered.!53 Apart
from this, given the fact that they are not allowed to

* «a'{ work, most asylum seekers have no money to afford the . "

services of a lawyer., They are rarely aware of the State
legal advice scheme for the poor.155 Even then most of i

N them cannot afford to contribute the nominal amount

& B
B of DM 20 as is required under the legal advice scheme.157 = o
A -

: Legal aid is available for the proceedings before

u the administrative courts. The lawyer must, however,

B invest an enormous amount of work in order to meet the

requirements of the merits test, The preparation entails

& - research into the theory and the practice of the criminal |
o laws of the asylum seeker's mother-country; soliciting :
) axpert opinion and repeated consultation with translators. :
4 If the application for legel aid is rejected, the lawyer |
. receives nothing by way of financial remuneration despite !
"o the enormous amount of work invested in the case. }

i

Undoubtedly, the mest unfortunate aspsct of the curreat {
restrictive asylum practice is that it affects those who P

are genuinely in need of pelitical asylum. Some

of those who have been repatriated to their respective l
countries vere murdered on their return.}58 The fact \
that an application for asylum may take several years

bhefore the ocutcome is known, coupled with the fact that DN
asylum seekers are forced to idle around and spend :
most of their time in horedom, has resulted in a number }

154 See Sliddeutsche Zeftung 16 February 1985 for examples
with regard to the restrictions on movement,

155 G Miller op cit 29. i
156 Ibid 29,
157  Ihid. !

158 Cf interview with Hirsch in Hamburger Ruandschay -
25 April 1985,
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of suicides amongst asylum seekers.!39 Some have even
preferred returning to their respective mother-countries
notwithstanding their subjective fear of being vic-
timized,l60

Some charitable organizations have set up legal aid
funds for the purpose of affording asylum seekers better
legal protection.l6l The effective utilization of the
fund ig, however, hamstrung by & number of administvative
difficulties.l52 Also, the moneys do not suffice to cover
legal representation befure the administrative courts, 163
The legel aid fund of the High Commissioner for Refugees
is also not well endowed and is used mainly to finance
cases in which there is an extreme need for maximum legal
protection.l64

It is submitted that the German Bar Association should
pressurize the Government to establish political-asylum
legal aid centres in all sreas with a high concentration
of refugees. Such centres which could be staffed by at-
torneys who work on a part-time basis, could ensure that
legal services for asylum seekers are rendered on a me
co-ordinated basis than iy the case at present. The legal
expertise developed in sucii centres could be used for the
litigation of test cases., Also, such centres could serve
as reference centres for other attorneys who handle asylum

matters.

The Government ought to have a firm interest in such
a project for the simple reason that such centres could help
to ensure that only those persons vho are genuinely in fieed
of political refuge do, in Fact, obtaln it.

159 Marx op cit 20,
160 Ibid. See also Stiddeutsches Zeitung 16 February 1985,
161 6 Miller op cit 30,

162 Ibid. .
163 Ibid.
164 Ibid. !
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8 The Present Helmut Xohl Government and the Poor

The present Goverament, which is dominated by con-
servatives, has shown little sympathy for the poor.
The cuts in Government spending are affecting mainly i
the underprivileged groups - those who have no lobby ’
in Bonn.

Social welfare~ and unemployment benefits have been
cut. 165 Pension moneys have not been adjusted. Maternity
benefits have been cut. Also Government loans for
education have been reduced. Some of the social projects
that were established under the Social Democratic/Liberal “
governments of Willy Brandt and his successor, Helmut
Senmidt, which were designed to afford working-class

people equal opportvnities with the privileged groups, o
have either been abelished or are being under-funded. | E
The Government is also not seen to be making an earnest
effort to counter the problem of unemployment.

This 'social dismantling', as the trade unions label
the Government's policies, has given rise to feelings of
social and legal insecurity amongs. the poor. The Government's A
apparent indifference ¢~ the needs of the poor also has

the effect of exposing them to exploitation by unrscrupulous '

landlords, businessmen and employers. There is, therefore,
greater need for legal protection. i

Unfortunately, things do not look bright on the legail i
aid front, The present Civil Procedure Amendment B111166,
which 18 essentially designed to streamline the business

of the courts, envisages two amendments to the legal ald
provisions which, it is submitted, will have the effect
of undermining the public's confidence in the legal aid scheme.

& . 165 At present there are over 2 million unemployed persons
. in the Federal Republic.

166 0f 8 November 1984 DBundestag-Drucksache 552/84.
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The one amendment provides that the means test must
no longer be administered by the judge, but by the
Rechtspfleger, the judicial administrator or registrar.
The reason is that the Government believes judges ad-

167

minister the means test too l:Lberally.165 The Lower
Saxony study referred to above has, however, shown that
judges adminlster the means test properlyﬁ"’ga The fact
that the Government overlooks these empirical findings
shows that it does not attach much value to informed
soclo-legal empirical research, The proposed change
also does not speak much for the Government's confidence
in the judiclary.

The motive for the amendment is tantamount to e
directive to the future administrators of the m
test to screen the applicants rigorowsly. Indeed, .he
more stringent and perfect the screening becomes the
more will it be resented by the public., The new procedure
is ‘ound to become highly bureaucretic, It is doubtful
whether it will contribute to the streamlining of court
procedure. Apart from this, a bureaucratic procedure
is likely to have a repellent effect on those who are
most in need of legal aid but who are least able to put
up with formal procedures. This is one of the reasons
why the old procedure, according to which the legal aid
applicant was first required to obtain a ‘poverty cer-
tificate’ from the local welfare office, was abolished.

The Federaticn of German Judges, which is totally
against rthe amendment, has werned that the new procedure
is tound to cause conflict between the judge and the
judicial administrator.l69b The judges foresee the

167 Tbid.
168 Ibid.
169a

169b 'Konflikte vorprograﬁmien‘ {1985) 5 Deutsche Rich-
terzeitung 192,
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conflict arising particularly in family law matters,
which constitute the majority of legal aid cases,

where a decision regarding the merits of the case cannot
be made, almost without exception, without taking
account of the financial circumstances of the party.l7C
The judges also point out that the future procedure,
according to which the mesns test will be administered
after the reribts test, not only contradicts the se-
quence presently prescribed by statute, but above all,
" 1t will have the effect of making the judge sppear

'a" as a preparatory instance for the judicial adminis~-

) trator.17] This, the judges say, does not correspond

to the image of the judge in the German legal system.

" ~ amendment has to do with the judicial
sty f the instalment amount payable by the
legal . aeficiery. The Bill provides that, if th

legal aid applicant fails to substantiste, within a
certain peried, statements made by him with regard to
his financial situstion, the court must sssume that the 1
applicant has a higher income and more assets and can, I} ‘8
if need be, reject the application, Also, the court will i i
be authorized to vary the size of the instalment payable
once the legal ald beneficiary's situation changes.

The legal aid beneficiary will be obliged, at the re-
quest of the court, to declare, within e stipulated time,
any changes regarding his financiel situation. If the
perty fails to honour the obligation without furnishing
adequate reasons, khe court will be entitled to cancel
the legal aid grank.

The new procedure, it seems, will not be unlike that
prescribed Ior the £11ldng 1n of an income-tax form,
The spectre ¢f having to disclose every detail of one's

. . 170 Ibid.
: f 170 Ibid. . |
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finances will, to reiterate, dissuade many people
from using the legal aid scheme.

The main reason for these amendments is the un-
expected increase in legal aid spending. The un-
fortunate part of it is thet the rather conservative

prognostications a8 to the cost of the scheme were
not based on any concrete evidence of the extent of the
legal needs of the poor, but on speculations that were
far-removed from reality. The President of the Federal
Constitutional Court recently criticized the fact that
the laegislature is controlled by jurists who are

blind to reality and who are reluctant to be confronted
with solid basic data.!?? The Federal Minister of Justice
has pointed out that there is a need te pay more at-
tention to the findings of socio-legal empirical re-
search when drafting 1egislstion.173 The Ministry is
actually funding such research to the tune of DM 750 000
per yeat.174 The fact that the legislature decided to
introduce changes to the legal aid practice, regardless
of the findings of empirical research, shows that there
are areas of the administration of justice in which
parvy-pulitical interests take precedence over concretg

sociul needs.

The reaction of the German Bar Association to the
proposed amendments has been rather disappointing. The
Bar Associatlon's protest amounted to little more than
a statement to the effect that it is prepared to discuss
wiys in which the exploitation of the legnl ald schemo
can be combatted, but that it will reject any attempt
to cut legal aid expenditure by reducing lawyers' fees

172 See Siddeutsche Zeitung 26 Jenuary 1985.
173 Die Welt 25 October 1984. )
174 Tbid. - Pl )
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for legal aid cases.!73

One would have expected a more vigorous protest
on behalf of the poor, too., But it seems that within
the profession there is no longer 8 desire to pick up
the issue of legal aid again. It appears that after
the drawn-out discussion on legal sid, in the 1970s,

' the profession would like to have its peace.

9 Legal Aid ip Criminal Proceedings

The right to be defended by counsel of one's choice
constitutes a major cornerstone of the German criminal
procedure ethic., This right is not only expressly
postulated in the Code of Criminal Prncedurel76, but
it is also deduced from Article 103(1) of the Basic
Law which stipulates that everyone shall have a right
to 8 fair hearing before a court.

The Federal Constitutional Court has held that the
right to counsel of one's choice, coupled with the
established principle of the independence of counsel
is a fundamental postulate of criminal procedure, for
it ensures that the accused is not reduced to an object
of state actlon, but that he maintains his position as a
subject of the proceedings and that he is able to use
his procedural rights effectively.l?? This means tha’
he must be afforded an opportunity to 'avail himsell
of the necessary expertise' in order to defend himself

175 Handelsblatt 21 September 1984,

176 § 140(1).

177 Decision of the Federal Constitutional Court of
14 February 1973 Entscheidunpen des Bundegverfas-
sungsaerichts vol 3477293 at 302-303. See also the
decisions of the Federsl constitutional Court of
3 June 1969 Entscheidungen des Bundesverfassungs-
gerichts wvol 26 69 at 71; of B October 1974
Entscheldunpgen des Bundesverfassungsgerichts vol 38
105 at 1I1.
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adequately against excesses by the State or other parties
to the proceedings.!?8 wor

the dignity of the persen demands
that his rights are not disposed of
abruptly from above, The individual
shall not be the mere object of a
Judicial decision, but shall, before
a8 decision is made which affects his
rights, get a hearinrg in order to in~
fluence the coursg and the outcome of
the proceedings.

The need to protect the rights of the accused in
criminal proceedings is so highly appreciated in Germany,
that the Code of Criminal Procedure expressly spells
ocut the types of cases in which the accused must be

assisted by defence counsel, These necessary-defence
(notwendige Verteldigung) cases may not be tried without
defence counsel. IF the proceedings nevertheless take
place without the accused being defended, they will be
regarded as irregular.lao If the accused does no. have
his own privalely-ret.ined counsel, the trial judge will
appoint counsel to defend him irrespective of the
accused's financial circumstances!8l or his ability te
defend himself.'82 This mesns that 1f it is a necessary-

defence case, defence by counsel will Ye necessary even

178 Decision of the Federal Constdtutional Court of
8 October 1974 Entscheidunpen des Bundesverfassungs-
gerichts vol 38 105 at 11l.
179 Decision of the Federal Constitutlenal Court of
8 January 1959 Entgcheidungen des Bundesverfassungs=-
gerichts vel 9 B9 at 95 (own translation).
o 180 Such procredings constitute an absolute ground for
. revision in terms of § 338(5) of the Strafprozefi-
ordanung, |
181 See Pakelli v Federal Republic of Germany (Decision 5
' of the European Court of Humen Rights of 25 April 1983)
3 in (1983) 13 Europdische Grundrechte Zeitachrift 344
at 347. See also H Dinnebler commentary to § 140
c e in Liwe-Rosenberg Di® StrofprozeBordnupg und das
. Gerichtsverfassungspesets (1978). H
‘ 182 1Ibid. !
!
i
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if the accused is a lawyer.153 The ratio is that the

law regards him as biased. 84

Counsel who is assigned by the trisl judge to de~
fend the accused is called :undatory defence counsel

(Pflichtverteidiper).
i The legislature has, over the years, gradually
“:u - expanded the category of cases in which the assistance
s of counsel is mandatory. At present, paragraph 140(3)
L Ow of the Code of Criminsl Procedure provides that

assistance by counsel will be mandatory if:

(a) che main trial at first instance takes
place before a State Court or a State
Court of Appeal (The State Court is a
first instance court for more serious
criminal matters which do not fall
within the jurisdiction of local courts
or that of the State Court of Appeal.

The Stute Court has jurisdietion in all
matters which carry a penalty of more
than three years imprisonment or in
regpect of which the person may lave to
be committed to a psychiatric h-spital

or may bave to be placed under preventive
detentlion. Appeals from the decisions of
first instance lie with the State Court
of Appeal which alsc sits as a4 L.rst
instanca court in stute security matters);

o» ° H {b) the accused is charged with a major crime;

(c) the proceedings could result in an order
which prohibits the accused from
exercising his profession;

S 183 Ibid,
184 Ibid,
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(d) the accused is deaf or dumb;

(e) the accused has, by order or leave
of a judge, already spent 3 months
in custody and will not be released
lzss than 2 weeks belore the main
trial starts;

(£) the accused might have to be
committed to a psychiatric institution
for medical observation;

(g) the stave prosecutor does not go
ahead with the prosecution because
of the offender's lack of legal
capacity or criminal responsibility,
but applies to the court for per~
mission to order that the offender be
subjected to lawful measures - other
than punishment for dealing with
serious offences - with a view to
reformation of the offender and the
protecition of the publj.t:185 if such
an order is expected to be made after
the preliminary investigations have
been completedl88 or if

(h) the previous defence counsel has been

barred from the proceedings.

The Code further provides that in other matters the
judge may, mero motu or at the request of the public

prosecutor, assign counsel to defend the accused if,

on account of the gravity of the offence or the diffi-
culty of the case, aasistance by counsel appears to be
neceasary, or 1f it is evident that the accused will be

185 For example, withdrawal of a drivers' licence.
186 § 413 of the StrafprozeBordnung.
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unabic to conduct his own defence.l87

Furtharmere, in criminal proceedings relating to
juveniles or adolescents, the judge will assign counsel
to defend the accused (a) if counsel would he as-
signed to defend an adult accused, (b) if the guardian
and the statutory representative are stripped of their
rights under the Juveniles Court Act or (c) if there
is a possibility that the accysed will be placed in an
institution in order that a report on his level of

P development be prepared.“38
Ry
e Deience counsel is appointed by the trial judge

from a list bearing the names of attorneys admitted to

practice in one of the courts in the judicial district.
Although the accused has no right to be assigned counsel
of his choice, the Federal Constitutional Court has held
that, unless there are special reasons for not doing so,

preference should be given to the wishes of the ac- [N
f“’,g( cused. 189

L a Fees and Costs of the Procsedings.

Whereas at civil law the attorney's fees are deter-
mined by the monetary value of the issue, in criminal
proceedings counsel's fees ave flat rates that range
between statutorily fixed maximum end minimum limits.190
e Counsel does not receive single-item fees, but is paid a
lump sum for his pursuits within a court instance. In

187 § 140(2) of the StrafprozeBordnung.

188 §§ 68 end 109(1) of the Jupendgerichtspesetz of
4 August 1953 BGB1 I 751 as amended by the Gesetz |

of 8 December 1981 BGB1 I 1329,

° 189 Decision of 16 December 1958 Entscheidungen des

© Bundesverfassungsgerichts vol 9 36 at 38.

190 These limits are laid down in §§ 83-86 of the
Bundesgebilhrenordnung flir Rechtsanwilte.

1 .
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determining the fee, all circumstances are taken into
account including the importance of the matter, the
amount of work involved and the financlal circumstanies
of the clieat.!9l

Unlike privately retained counsel whose fee ranges
within the prescribed margins, mandatory defence counsel
receives a fixed fee which is four times the minimum but
not more than half of the maximum statutory fee charged
by privately reta’ined counsel,

An accused who is <onvicted must pay his counsel's
fees as well as the expeuwses {-vuyred by witnesses and
expert witnesses.!92 The State may, hewiver, be ecr.ured
to pay the expenses of obtaining expert evideucs whers
such evidence turns out in favour of the accused.}93
If the convicted person is a juvenile or an adolescent
the trial judge may order that the State pays the costs
of the trial.l94 The State usually pays these costs. There
is a very good reason for this practice:

The costs of engaging counsel oftema con-
stitute the biggest financial burden,
especially in proceedings involving
juveniles.... To the juvenile, the payment
of counsel’s fees is equivalent to fine.
This has an adverse effect on him and it
militates against the educational aim of
juveniles' proceedings.193

191 H Dahs Hand . ' _des Strafverteidigers 5 ed (1984)
608,
192 § 465(1) of the StrafprozeBordnung.

193 Ibid § 465(2).

194 § 74 of the Jugendperichtspesetz of 4 August 1953
BGBl Y 751 as amended by the Besetz of B December
1981 BGB1 I 1329.

195 Decision of the State Court in Frankfurt/Main of 19 November
1982 - 5/26 Qs 33/83 4in (1983) 2 Strafverteidiger
69 (own translation)}.
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As to mandatory defence cases: The convicted client
is required to pay his counsel's fees. If the client
is able to psy, counsel will be entitled to recover from
him the statutory fees payable to privately retained
counsel, but only after the trial court has established
the client's ability to pay.198 If the convicted client
is too poor to pay counsel's fees, counsel will be en-
titled to recover from State the statutory fee prescribed
for mandatory defence counsel. If the accused is ac-
quitted counsel will be entitled to recover the normal

o fees chargeable by privately retained councel from the

State.197

b How Effectively Does the Mandatory Defence Scheme
Fulfil its Lepal Aid Function?

The original idea underlying the introduction of the
mandatory defence scheme into the Code of Criminal
Procedure of 1877 was that the stiffer the penalty carried
by the offence, the greater the need to afford the ac-
cused legal protection before the court.198 The poverty
of the accused was not a factor. In fact, a proposal
during the first reading of the Bill in September 1875
9 that indigent accused persons be entitled to be defended
by mandatory deferce counsel found no support in the
Reichstag.‘-gg

However, ls the late 1960s and the 1970s when there
was considerable discussion in the Federal Republic on
the need to give wider and more meaningful practical
effect to the Soziplstaat tenet ensconced in the Basic Law,

196 § 100{2) of the Bundespebiihrenordnung fir Rechtsaenwdlte.
197 Dahs op cit 611.

198 See C Hahn (ed) Die gesamten Materialien zur Straf-
prozefordnung vol I (1880) 143,

199 Ibid 961-962. ~
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and when equality of opportunity became a guiding
principle in socio-political matters, the mandatory

defence scheme came to be regarded as a form of legal
aid, 200 o

There are, however, a number of shortcomings in the
mandatory defence scheme which limit its legal aid func-
tion. First, it benefits only those indigent persens
who come within the rubric of paragraph 140(1) of the
Code of Crimimal Procsdure. Indigent persons who fall
outside the scope of this provision have no right to be
assigned counsel, The legal aid bencfit of the scheme
is therefore more accidental than generally intended.
Even then, an accused who qualifies for mandatory
legal representation but who is not too poor is still Y,oE
required to pay his counsel's fees as well as the expenses ) "
incurred by witnesses and exper. witnesses. The Financial
burden imposed on the convicted person makes it difficult
for him to rehabilitate himself in society.20l

Second, persons charged before the local courts, which
may impose a prison sentence of up to 3 years, are
generally excluded from the ambif of the mandatory . ‘ence
scheme. Admittedly, in practice the courts do occasionally
agsign mandatory defence counsel te defend an accused

facing e prison sentence of 2 years.zo2 But why does the

200 See the decision of the Federal Constitutional Court :
of 8 April 1975 in Entscheidunpen des Bundesverfassungs-
gerichts vol 39 238 at 243. See also H Dahs 'Ver- i
teidigung im Strafverfahren - heute und morgen' (1968) i
1 Zeitschrift Eiir Rechtspolitik 17 at 18; J Welp I
'Die Verteidigung als Anwalt des Vertrauens' (1978) i
90 Zeitschrift Fir die pesamte Strafrechtswissenschaft E
101 at 105, P .

201 GCf G Baurgdrtel 'Chancengleichheit vor Gericht durch
Pflichtrechtsschutzversicherung oder Prozefhilfe'

(1973) 14 Jurigtenzeitung 424 at 427.

202 See Dah:t Handbuch des Strafverteidipers 69.
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law discriminate against accused persons who face

lesser prison sentences or against those who have

ample reason to fear the consequences of a mere
conviction? Let us take the example of aldiens wio are
resideat in the Federal Republic: The Aliens Act
authorizes the administrative authorities to deport an
alien who is convicted on & criminal charge.2°3

Indeed, the deportation can have an infinitely harsher
effect on the person than & p-ison sgntencezo"’; it
leads to his and his family's finaneial ruin as well as
to other major resocialization hardships especially when
children of school-going age are affected by the de-
portation. It is therefore regrettable that the law does
not expressly entitle an indigent alien to be assigned
defence counsel whers the conviction could result in a

deportation order.

It ought to be pointed out that the accused's in-
ability to speak or to understand German does not entitle
fiim to mandatory defence counsel. This is unfartunate,
given the facr that & large number of aliens resident in
the Federal Repubiic are ill-conversant with the German
language, let alone with Germen legal vocabulary or
criminal ;;rocz-:dure.205 Their ignorapce of the language
might be the very reason why some aliens come into con-
flict with the criminal law. Although the law makes
provision for the engagement of qualified interpreters

203 § 10(1)(ii) of the Ausl#indergesetz of 28 April 1965
BGB1 I 353 as umended by the Gegsetz of 25 July 1978

BGBI I 1108.

204 Cf G Strate 'Pflichtverteldigung bei Auslindern'
(1981) 1 Straftverteidiger 46.

205 Cf R Oellericht 'Voraussetzungen einer notwendigen
Verteidigung und Zeitpunkt der Pflichtverteidiger-
bestellung' (1981) 9/10 Strafverteidiger 434
at 438-439; Strate op cit 48,
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whire the accused does not understand German, very few
in.erpreters are trained to explain to the accused how
a German criminal court works.206 Ope Hamburg lawyer
has observed that many interpreters have the bel habit N
of 'filtering' rather than 'translating’ the accused's
statements - 2 practice which is perticularly noticeable
in trials involving persons whose native countries are

far removed from central Europe.207

Indeed, an accused person who has no inkling of
either the language or the procedvre of the ecourt is
reduced to a mere object of the proceedings., There is
very little he can do without the aid of counsel to { 5
influence the outcome of his trial. The accused feels i
cheated out of his rights and this, in turn, certainly

4 undermines his respect for the law.

i
|
H
|
\'
‘
i

There is therefore an urgent need to ensure that R
¢ indigent persons who are ill-conversant with the German
language be afforded legal representationzoa, not least
o because of the far~-reaching effects which a negative

st outcome of the trial can have for aliens,

The third major drawback of the mandatory defence ;l N
scheme has to do with the prectice of assigning counsel. 1

A criticism often heard is that counsel is not assigned [
early enough. In practice, the accused who gualifies for
mandatory defence is assignas counsel by the trial judge ‘
only after the prosecutor has preferred the charge. The !
German Bar Association is presently demanding that counsel :

®

o & 206 Strate op cit 46. !
207 Ibid. ﬁ
3 '\[ 208 Cf the Resolution of the 7th Strafverteidigertag |
i i (Defence Counsel's Day) held in Frankfurt/Mainm in !

April 1983 in (1983) 6 Strafverteidiger 260 at 262;
Strate op cit 47.
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be afforded the right to be present at the immediate
post-arrest interrogation of the accused,209 This is
& welceme development. Indeed, the early pre~trial
stage of the proceedings is crucial and an un-
sophisticated accused who is without legal assistance
at this stage can do irreparable harm to his case,

The other problem with the assignment practice is
that the accused are frequently not told early enough
kthat they must be defended by counsel. They are assigned
counsel without being given an opportunity to suggest
beforehand by whom they would like to be defended.210

Far more disconcesting is the typw of counsel
assigned in mandatory defence cases. Tn practice judges
tend to assign counsel from the ranks of attorneys who
are known to be pusillanimous and who tund to pander to
the whims of trial judges. These 'untroublesome' counsel

enjoy the confidence of the trial judge, but not necessari-

1y that of the accused. This sometimes leads to tension
between the accused and his counsel, especially in
political trials.

This unfortunate practice is partly traceable to the
enormous increase in the number of lew graduates. Many
new-comers to the profession have a very umall clientele
and are compelled to augment their income by working as
taxi-drivers after office hours.2!! To enhance their
prospects of being mssigned more regularly in mandatory
defence trials, some young attorneys tend to ingratiate
themselves with some judges. It is regrettable .hac this

209 This demand was made at the 43rd Anwaltstas (At-
torneys' Day) heid in Mannbeim in May 1985, See
Frankfurter Rundschau of 20 May 1985,

210 R Schlothauer 'Die Auswahl des Pflichtverteidigers’
(1981) 9/10 Strafverteidiger 443,

211 Cf Der Spiepel of 30 April 1984; Der Spiegel
of 20 May 1985,
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sometimes takes place against the interests of the

accused.

These shortcomings of the mandatory defence scheme
limit its effectiveness as ar instrument for affording
indigent accused persons adequate protection before the
criminal courts. Tt 1s, however, surprising that in the

discussions preceding the enactment of the new Legal Aid

b 4
; : Act very little attention was devoted to the plight of
i question of access to justic at civil law. But even

the law-journal articles and legal commentaries that
dealt with the inadequacies of the mandatory defence
scheme, seldom attempted to analyse the scheme from
& wider socio-legal point of view, Much of the criticism

P
the indigent accused. The debate focused chiefly on the 1
|
|
!

centred around the implementation of the scheme and the
technical handicaps inherent it. The main thrust of the

arguments was directed more towards the need to afford J}
the accused procedural equality with the prosecutor. Very |
little was said about the need to afford the indigent f o
accused an opportunity to defend himself as effectively |
as the wealthy accused. This aspect should have received F,
more attention given the fact the mandatory defence scheme
1s regarded as a legal aid scheme, i ¢

¢ The Need to Unify the Lepal Aid System

“ The fact that a legal aid construction has been placed
A on the mandatory-defence scheme has not made it more

F i accessible to the poor. This compels one to ask: Why not
replace the mandatory defence scheme with the standard
legal aid scheme a&s 1t obtasins at civil law? This idea has

-2 been mooted in recent years.212 The gist of the ideas put .
3 212 See W Beulke Der Strafverts’ m Strafverfahren i
o (1980) 256; P RieB TPEli¢ ; gung - Zwangsver-
. teidigung ~ Brsatzverteid. form der notwendigen :
Verteidigung' (1981) 9/10 & _-cteidiger 460 at
461,
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forward is that indigent accused should be afforded
the right to be represented by counsel of their choice
at the expense of the State. The merits test would be

dispensed with altogether as is presently the case
under the mendatory defence system.

The replacement of the mandatory defence scheme by
the civil legal aid scheme would have the important effect

of ensuring that the impecunious accused tog, has a right
in tura, would have the

to counsel of his choice. This,
affect of obviaring some of the problems connected with

the assigament of counsel under the present practice.
Furthermore, uriformity would be introduced into the f
!

{

i

P

|

I

|

criminal legal aid scheme.

Seen realistically, it is unlikely that any changes
will be introdvced in the foreseeable future, It would
entail enormous persuasive arguments to bring the Govern-
ment, which favours a restrictive policy in legal aid {
practice, to accept that there is a need for more com- !
prehensive legal aid in the sphere of criminal law. Also,
it is donbtful, given the long, drawn-out discussiom omn |
legal aid in the 1970s, whether the legal profession
can muster the energy to tackle tue legul aid question "'

]
]
! afresh,

>




75

forward is that indigent accused should be afforded
the right to be represented by counsel of their choice
at the expense of the State. The merits test would be
dispensed with altogether as is presently the case
under the mandatory defence system.

The replacement of the mandatory defence scheme by
the civil legal aid scheme wouid have the important effect

of ensuring that the impecunious accused too, has a right
in turn, would have the

ta counsel of his choice. This,
effect of obviating some of the problems connected with

the assignment :. counsel under the present practice.
Furthermore, uniformity would be introduced into the
criminal legal aid scheme.

Seen realistically, it is unlikely that ar™ e¢'~“res
will be introduced in the foreseeable future.
entail enormous persuasive arguments to bring *lie GLovern-—
ment, which favours a restrictive policy in Jegal aid
prectice, to accept that there is a need for more com-
prehensive legal sid in the sphere of criminal law. Also,

it is doubtful, g ~4 the lomg, drawn-nut discussion on
)8, whether the legal profession

legal aid in the .
can muster the energy to tackle the legal aild question

afresh,

it B i,

;

L N0 NS



6 EXTRA-JUDICIAL LEGAL AID

1 History
a Introduction

Legal advice bureaux in Germany have a long history
which dates back to the last detade of the nineteenth
century. This was the period of indusirializetion - the
period during which Germany 'turned from a predominantly
rural country inte a manufacturer second only to the
USA.'! At the heart of the industrial growth were the
labourers. Socialism had bececme a highly political fac-
tor. In the 1880s already, in a bid to win over r&:
marxist-inclined working class, Bismarck enacted the
Workers' Health Insurance Law (1883), the Industrial
Aceidents Law (1884) and the Old Age and Disability In-
surance Law (1889).

By the 1890s, the liberals, whose strong influence
was reflected in the enlightened legislation that marked
the 1870s and the 1880s, no longer had any political in-
fluence. The majority of them 'washed their hands of
public affairs and withdrew into a liberalism of the
spirit.'z Bismarck now counted on the conservative support
of the Junkers.3 Thus, unlike in England, 'industriali-
zation strengthened rather than weakened the tradition-
alism of German values and the authoritarianism of German
politics,'4

In the administration of justice, too, Lhe liberalism

Pulzer op cit 278,
Taylor op cit 142,
Ibid 143,

R Dahrendorf, ‘Law Faculties and the German Upper Class'
Scciology of Law (edited by Vilhelm Aubert) (1969 re-
printed 1972) 294 at 293.
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which had characterized the judiciary in the preceding
decades and which constituted the chief weapon with which
the middle class had sought te combat bureaucracy5 gave
way to strict conser'/atism.6 Although legal aid had made
the courts more accessible to the poor, the legal aid
scheme was not effective enough, There was still con-
siderable disparity between rich and poor as regards

the utilization of the law.’ At their Erfurt Congress

in 1891 the Social Demscrats demanded the introduction

of a wholly gratuitous legal aid srheme. 8

b The Emerpence of the L»pal Advice Bureaux

With the enactment of the social laws in the 1580s,
working-cla.s people scurried around for legal advice on
hew to exercize their social rights. Lawyers had priced
themselves out of the reach of the ordinary worker. Be-
sides, the lawyers themselves were inadequately equipped
to counsel on working-class problems. In addition, lawyers
were barred from representing clients before the industri-
al trade tribunals - the precursors of the madern labour
courts.?

To meet the legal needs of the labourers and to com-
bat the growing scepticael ettitude towards the legal order,
in 1890 the Catholic Church set up an advice bureau
(Yolksbiiro) in the industrisl city,Essen.’® The bureau

$ B Kehr 'Zur Genesis der preussischen Bilrokrztie und
des Rechtsstaates' (1932) 1 Die Gesellgchaft 101 at 118,

6 G Ruache and O Xirchheimer Sozialstruktur und Straf-
vollzug (Helmut and Susan Kapczynskl trans. 1974) 199,

7 Ibid,

3 'Erfurt Programme' (1891) Resolution 8 in Programme der
deutschen Sozial Demokratie op cit 8L,

9 P Grein Die unentgeltliche Rechtb sberatung Minderbemit—
Ltelter In Deutschiand (1937)

10 E Isermann '"Freie Rechtshilfe" unLI "Gemeinntitzige
Rechtsauskunftsstellen" vor 1933 in Dettschland und im
Ausland' (1975) 2 Recht und Politik 31 at 32,
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gave legal advice on working-class problems. This pio-
neering feat was soon followed by other Catholic and
Evangelical a"ﬂ,anizations.ll In 1894 the first trade-
union legal .dvice bureau was established in Nuremberg.12
This bureau cosunselled meinly on matters concerning
accident insurance. The municipalities of cities, towns
and hamlets also started Lo set up their own advice
eentres which were open to everyone, though they were
intended mainly for the poor. Women's organizations, too,
set up their own legal advice centres where women were
counseiled mainly on disorce and maintenance matters.13
Co-operatives, guilds and employees' associations estab-
lished similar legul counselling services for their mem-
bers 14

In 1906 the various legal advice bureaux leagued up
to form the Union .7 German Charitable and Unpartisan
Legal Advice bureaux.}3 By 1912 there were 916 legal ad-
vice bureaux in Germany.16 During that year alone, the
bureaux registered 1,84 million consultations.l? In
25,42 per cent of the cases legul action was taken on be-
half of clients,18

During World War I the number of comsultations dropped,
but the figures are nonetheless impressive. In 1918, for

11 TIbid,

12 J Falke 'Zugang zum Recht: Eine Fallstudile ilber die
Bffentliche Rechtsauskunfts- und Vergleichsstelle in

Hamburg' (1978) 5 Jahrbuch fir Rechtssoziologie und
Rechtstheorie 13 at 14,

13 Ibid.
14 Ibid.
15 Isermann op cit 32.

16 E Blankenburg ‘'Why Historical Precedents of the "Access
to Law" Movement in Germany Were Not Followed up' in
B Blankenburg (ed) Innovations in the Lepal Services

. (1980) 233 at 243,

17 Ibid,.

18 Ibid.
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example, 1,4 million persons sought the aid of the ad-
vice bureaux,l9

After the war the need for extra-judicial legal ser-
vices was enormouszo, but most of the bureaux closed
down because of the lack of finances and staff and also
because of the general politicsl turbulence during the
Weimar period.21 Despite these adverse conditions the
cities of Hamburg, Cologne, Nuremberg, Liibeck, Bremen
and Exfurt revived their defunct bureaux.2? The Union of
Legal Advice Bureaux was re-established in 1927, and by
1933 it had 230 affiliate bureaux.23

¢ The Political Aspects of the Pnblic Lepal Advice
Bureaux

A great number of the legal advice bureaux were estab-
lished at the instance of conservative politicians. The
purpose was to cnunteract the legal advice activities of
the trade unjons. In 1911 the Judges' Journal (Richter-
zeitung) exhorted the judiciary to participate in the work
of the legal advice bureaux

lest the trade unions affiliated to the
Social Democrats and the Labour secre-
tariats guide lepgal advice for the poor
along the wrong course, misuse it for
agitation purposes, and thus exploiting
the legal plight of the 1ndixidual in the
interest of party politics.z

To counteract the ostensible inflemmatory advic. dis-
pensed by the trade-union advice bureaux, the bureaux

19 Falke op cit 15.

20 Isermann op cit 32,

21 Falke op cit 15,

22 G van Aulock Rechtshilfe fiir untere soziale Schichten

(1977) 11,

23 Isermann op cit 32,

24 Cited by Reifner 'NS-Rechtsbetreuungsstellen' op cit
188 (own translation).
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administered by the public authorities operated under the
motto, 'non-partisanship', Legal advice was thus regarded
more as a means to preserve the social peace and the po-
1litical order than as a means to help the indigent person
assert his rights at law, 'Conflicts' had to be 'stifled
before they exploded‘.25

This obviously meant that in many cases the legiti-~
mate claims uf aggrieved persons were forcibly subordina-
ted to what politicians in the turbulent Weimar period
regarded as the 'common weal'.

d Legal Advice under the National Socialists

Under the National Socialists the concept 'legal ad-
vice' (Rechtsberatung) was replaced by the concept 'legal
care’ (Rechtsbetreuung). Fundamental to the latter con-
cept was the official view that in his dealings with
clients the attorney must remain neutral, The atterney
was required to orientate his work towards the public
welfare and not towards the interests of his client. 'He
must administer legal care and not give lepal advice', as
Kaufmann, a chief exponent of rhe legal-peace ideology,
put it.26 The concept 'attorney' had thus to make way for
the concept 'legal caretaker' (Rechtswahrer)?? o ‘'repre-
sentative of the people' (Volksanwalt).28

This new orientation in the delivery of legal services
formed part of the Naltlonal Socialist strategy to obstruct

25 Ibid citation at 189.

26 S Kaufmann 'Rechtsfliraorge und Armenrecht' (1932)
Dig Rechtsauskunft 40.

27 See Staff op cit 132-133,
28 Klein 'Rechtsfriedensanwalt' (1932) 5/6 Die Rechts-

auskunft 34,
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access to the ordinary courts. Jessen, then an influen-
tial member of the Bxecutive of the German Bar Asso-
ciation, rationalized the Nezi Legal-~peace philesophy
as follows:
We do not want to raise a nation of
grumblers, pettifoggers and querulous
persons, What is more, no assistance
shall be given to those who are inclined
to be stubborn and vexatious. Legal advice
thus has the important function of edu-
cating the people - a task the importance
of which_cannot be overemphasized at
present.

In 1934 the then existent private as well as public
legal advice bureaux were placed under the control of
the newly created 'Office for the Legal Care of the
German People'.30 In turn, this body was supervised by
the Confederation of National Socialist German Jurists.
By 1935 there were 1323 legal tdvice bureaux in Germany.3l
The counsellors were qualified r “=necyvs who belonged to
the Confederation of National ©r ot Jurists,

Legal advice, or legal care . aot given to non-
Aryans, ‘'litigious' persons, the mentally handicapped or
to any person who sought to bring suit against any organ
or institution of the National Socialist reg:Lme.32 The

hureaux were required to submit to the Qffice for Legal

Care a full report on every client who counsulted then,33

29 P Jessen 'Rechtshetreuung der dentschen Anvaltschaft'
(1933) 10/11 Die Rechtsauskunft 125

30 Reifner op cit 192,

31 Ibid.

32 G von Aulock Rechtshilfe fiir untere soziale Schichten
(1977) 15,

33 Reifner op cit 192-193,
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(1) The Dissolution of the Trade Unions and the
Egtablishmen

of the Labour

On 2 May 1933, shortly after Hitler came to power, the
storm troopers (Sturmabteilung or SA) occupied the trade-
union headyuarters throughout Germeny.y‘ They dissolved
the unions and confiscated their funds. Thousands of union
leaders were arrested, tortuved, put on trial and sen-—
tenced to death or to long terms of imprisonment.35

A number of enactments followed which stripped the
worker of his rights and * ich restored the employer to
his old position of absolute master of the enterprise.35
As Shire puts it:

Deprived of his trade unions, collective

bargaining and the right to strike, the

German worker in the Third Reich became

an industrial serf, bound to his master,

the employer, much as medieval peasants

had been bound to the lord of the manor.37

The legal advice bureaux previously run by the trade

unions were taken over by the German Labour Front. The
Labour Front was an autonomous mass organization that was
created for workers but which, in practice, was wholly
subservient to the dictates of the Nazi leadership.38

In 1934 the Labour Front had 388 legal advice bureaux.
By 1940 their number had risen to 492,39 The bureaux
worked busily. In 1934 a total of 1,5 million persons

34 R Wahsner 'Faschismus und Arbeitsrecht' in Reifner (ed)
op cit 86 ar 91,

35 Ibid,

36 Ibid 91-94,

37 W L Shirer [The Rise and Fall of the Third Reich
(1959) 362-363.

38 Wahsner op cit 98. See also Shirer op cit 363.

39 Reifner op cit 197,
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sought the assistance of the bureaux. In 1935 the number
rose to 3,4 million. Litigation was rare. The official
regulations governing the operation of the bureaux ex-
pressly forbade the rendering of further assistance
where a claim was factually unfounded or where its -
assertion was not in accordance with the principles of
National Socialism or the principles of the 'Henour of
Work'.%0 Thus most of the matters were resolved extra-
judicially, or where a case did come before the court,

by judicial settlement.4l According to Professor Reifner,
in only 0,8 per cent of the matters dealt with by the
bureaux did the dispute end with a judicial decision.42
The low incidence of litigation substantiates the view
ehet the Labour Front advice bureaux 'existed to convince
workers that they had no enforceable rights'.%3

e DThe Attitude of che Legal Profession towards the
Lepal Advice Bureaux

When charitable organizations and trade unions opened
their legal aedvice bureaux at the end of the nineteenth
century, the legal profession was neither enraged nor
enthusiastic about these developments. The Bar's attitude
then could be best described as 'aloaf', One reasaun far
the Bar's non-intervention was that the bureaux were not an
enconomic threat te the profession.“ The bureaux dealt
mainly with social welfare and labour matters - areas of
the law with which attorneys were not familiar. Besides,

40 Ibid 201,
41 Ibid 202,
42 Ibid.

43 Ibid 201,

44 See P Steln 'Erfahrungen aus der THtigkeit einer
Rechtsauskunftsstelle' (1905/06) 15 Soziale Praxis
746 at 749,
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the clientele »f the bureaux came from the indigent wor-
king classes who, imn any case, could rarely afford the
services of a lawyer, Also, the legal profession did

not regard the legal problems of the poor as a lucrative
source of income, Legal aid cases were generally regarded
as an 'enormous burden',%3

However, in 1909 the German Bar Association called on
all its members to volunteer their services for the bu-
reaux, but it warned them to approach the bureaux Gewehr

bei Fub (literally, with the rifle at hand).46 By 1913

only 2 per cent of the 12 297 attorneys in Germany had
volunteered their services.4? By then there were 1143
legal aid bureaux throughout the country.48 The Bar
Association attributed the low attorney-participation to
the fact that the legal profession was still possessed
of its wuit-and-see attitude.4?

The economic crisis thst struck the Weimar Republic
in the late 1920s forced the legal profession to re-
appraise its stance towards the buremux., The middle class,
the traditional clientele of attorneys, had been ruined
by the high inflation. In addition, the number of attor-
neys had increased enormously. Also, the State was con-
tinually cutting the renumeration for legal aid work. All
these factors combined to produce a situation which
seriously jeopardized the livelihood of attorneys. In 1929,

45 E Blankenburg U Reifner J Gorges and F Tiemann

Rechtaberatung: Die Soziale Definition von Rechtsproble-
men {1982) 16 (Cited hereafter as Blankenburg et al)

46 J Stranz 'Cegenwart und Zukunft der Pflichtanwaltschaft'
€1909) 17 Juristische Wochenschrift 549 at 558,

47 Blankenburg et al 165,
48 Ibid.
49 Ibid.
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1 out of every 8 attorneys was living at the minimum
subsistence level,30 New-comers to the profession had

very slender prospects of earning an income, 31

It was against the background of these developments
that the legal profession decided to participate more
widely in legal counselling services for the poor. The
Bar, however, set itself two main priorities, First, it
wanted to gain control of the legal aid bureaux in order
to prevent clients who could afford the services of an
attorney from obtaining gratuitous legal assistance.5?
Second, participation in the work of the bureaux would
give the younger members of the Bar and those without

work an opportunity to earn an income,53

Tn 1931, after stringent negotiations between the
Union of Legal Advice Bureaux and the German Bar Asso-
ciation, it wes agreed that (a) attorneys who worked is
the buresux wou?!i be “enumerated by the organizations
which operated the individual bureaux and (b) clients who
could afford legal services would be referred to an attor-
ney. In its subsequent policy statement on extra-judicial
legal assistance to the poor, the Bar Association empha-
sized once apgain the need for the legal profession to gain
the monopoly of the service, 54

The decision to participate in the work of the bureaux
wag, however, left to the individual local Bar Associations.
According to Isermann,55 several local Bar Associations,

50 Ibid 166.

51 Ibid.
52 Ibid 187,
53 Ibid.

54 Ibid 168.
55 Op cit 36.
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especir’ly the ones in Leipzig and Cologne, rendered
"exempi..y' services. However, it is difficult to assess
the comm:. .ent of the profession generally and the
effectivene.s of the new alliance, for by then Adolf
Hitler's star waz in the ascendance.

Under the National Socialists the financial plight of
the attorneys increased, According to one estimate, in
1934 some 2500 attorneys had no income.56 To ameliorate
the situation, in 1935 the Legal Advice Malpractice act57
was passed, This law prohibited legally unqualified per-
sons from giving legal advice. Extra-judicial legal ad-
vice was now completely controlled by the legal profession.
Three years later all Jewlsh attorneys were disbarred.>8
This had the effect of reducing the number of attorneys
from 19 276 in 1933 to 14 800 in 1938.5°

In practice attorneys were not particularly enthu-
siastic about the Nazi legal counselling services for the

poor, 60

£ Developments after the Second World-War

After the war several local Bar Associations estab-
lished gratuitous legal advice schemes for the poor. A
survey conducted by the German Bar Association in 1973
showed that 64 of the then 170 local Bar Associations had
established counselling schemes for the poor. In some

56 See Blankenburg et sl 169.

57 Gesetz zur Verhlitung von MiBbriuchen auf dem Gebiete
der Rechtsberatunp of 13 December 1935 RGBL I 1478,

58 Finfie Yerordnung zum Reichsbiirperpesets of 27 Septem-—
ber 1938 RGRI T 1403,

59 U Reifner 'Institutinnen des faschistischen Rechts-
systems' in U Reidfner (ed) op cit 11 at 36.

60 See O Lehmann Die 8ffeptliche Rechtoberatunp Minder-
bemittelter (1936) 52.
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csues the schemes were subsidized by local municipali-
ties,61

The majority of the Bar Associations offered a de~
centralized counseliing service. According to this model,
the person in need of legal advice went directly to the
attorney's practice after making an appointment, Other
Bar Associations operated their advice bureaux from
rooms housed in court buildings.

No uniform eligibility criteria were applied. Each
Bar Association applied its own test. There was also no
uniformity as regards the extent of legal assistance
. afforded.62

N Attorneys generally preferred the decentralized scheme
‘ as it did not interfere with routine office work. Clients
also favoured the decentralized model. The main reason
given was that the atmosphere in the attorney's private
practice was more 'real', more 'attorney-like' and more
‘personal' than the atmosphere in the advice bureaux.63
Yet experience showed that the decentralized scheme
attracted less clients than the advice bureaux.54 This was
attributed to the psychological obstecles which hinder
unsophisticated persons from going directly to an attor-
ney's practice.63

The advice bureaux, on the other hand, had their own
limivations. As the bureaux were open for only 2 to 3

61 'Rechtsberatungsdienste der 8rtlichen Anwaltsvereine'
Dokumentation des DAV of November 1973,

62 Baumgirtel op cit 9. )

63 H Scherl Verbilligte aul}ergerichtliche Rechtshilfe
£ilr sozial Schwache (1877)

64 Ibid,

65 FE Réper Rechtsschutz flr sozial Schwache (1976) 12,
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hours a day, consultations had to be kept brief. Where
the matter was complicated the client would be referred
to an attorney in private practice and would be charged
the normal fee. Several legal advice bureaux were
forced to close Aoyn when the rooms in which they were
housed were taken vver for ordinary court business.67

The legal profession, however, was not sufficiently
responsive to the call for wider social engagement. With
the growing degree of specialization and competition
within the profession, the idea of working pro amico lost
its appeal.f’B Attempts to pass legislation that would
compel every local Bar Association tov provide gratultous
legal counselling services for the indigent met with stern
resistance.69

In sum, these services provided no effective answer
to the extra~judicial legal needs of the poor.

g Moves towards the Enactment of the Legal Advice Act

In 1974 the German Bar Association, acting on the
incentives of the federal Ministry of Justice, drafted a
legal advice scheme which, it was said, would give 'tan-
gible expression to the notien of material equality before
the law'.70 This scheme was based on the decentralized
model mentloned above, To gauge its effectiveness before
being implemented at national levei, the scheme was first
tried over several years in the Saar, Bavaria and Lower

66 Ibid.
67 Scherl op cit 70.
68 R8per op cit 13,
69 Ibid.

70 'Deutscher Anvaltsverein' (1974) Anwaltsblatt 254
(own translation}.

&




89

Saxony.

In 1979 Lhe Federal Minister of Justice adopted the
scheme by way of th: Legal Advice Bill,7} The
Council of Srates (Bundesrat), which is dominated by {
the Christian Democrats, was initially opposed to the

N idea of regulating extra-judicial legal aid statutorily,
LG The Council was of the opinion that the then existent
arrangemests met the need and that a new law would »nly E‘) ‘
e serve to aggravate the already undesirable spate of un- Ol
necessary laws.’Z The Council, however, r:laxed its -a

opposition in the Face of mounting criticism from infilu~
ential Social Demoeratic judges and legel scholars.

On 18 June 1980, the Legal Advice Act?3 yas passed.
The Act came into effect on 1 January 1981. The Act is H

applicable in all Federal Linder except in Hamburg and
’ Bremen. These two Federal city-states have for many years i

run a well-established system of public legal advice

bureaux which operate effectively.

i

]

4 !
The weekly liberal newspaper 'Die Zeit' has described [N
the Legal Advice Act as 'a classie reform law unparalleled

in the history of, German law'.74 i

[ 71 Entwurf eines Genetses fiber Hilfe durch kostenlose
Beratung und VertGrecung in Rechtsangelegenheiten auBer-
halb eines perfchtlichen Verfahrens (Beratungshilfege- -
. setz) Bundestag-Brucksache 8/3311. (Cited herafter

N ag Entwurf,) P
72 Ibid 17,

73 Geselz Uber Rechtsberatung und Vertretung Flir Biirger

mit gerinpem Binkommen (Boratunpshilfegesets) of
18 June 1980 BGBL I A8Y. (Cited hereafler as Bera-

tungshilfepesetz.)
74 Die Zeit 11 March 1983 (own translation).
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2 The Theory of the Legal Advice Act

a Eligibility

Free legal advice may be obtained by any person, in-
cluding foreign nationals resident in the Federal Repub~
lic of Germany, whose monthly net income, after obliga-
tory deductions, does not exceed DM 850 in the case of
single persons, and DM 1300 in the case of a person
maintaining one legal dependant, The amount is raised by
DM 275 for each further dependant.’5 The second proviso
is that the person is unable to obtain advice elsewhere.’6
Third, the matter must not be capricious.’?

b Scope of Assistance

Legal advice and, where necessary, legal representa~-
tion is available in matters of civil, administrative and
constisutional law.’® In criminal matters only advice is
given.79 Excluded from the ambit of the scheme are labour,
tax and social security matters. The reason for excluding
the latter two was that adequate assistance is normally
offered by the appropriate government agencies. As to
labour Jaw matters, the argument was that the legal advice
bureaux run by the trade unions met the need.

Also excluded from the scheme are matters involving
the application of foreign law, unless the facts of the
case have a beering on e domestic matter.80 It was argued
that the proof of foreign law would be too troublesome
and too costly given the large number of foreidgners in

75 § 1(1) of the Beratungshilfesetz read with § 114(2)
of the ZivilprozefBordnung.

76 § 1(1) of the Beratungshilfegesetz.

77 Ibdd.
78 Ibid § 2.
79 Ibid.
80 Ibid.
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the Federal Rpubljec who are eligible for extra-judicial :
legal aid,81 i

¢ Lodging the Application !

The person in need of legal advice mRuy avaeil himself

of one of two prescribed procelures. The first is via '
w the county court {(Amtspericht). Here the application is
¢ lodged with the judicial administrater (Rechtspfleger) w

[ wha also applies the means test. The application may be Yo
- lodged at any county court in the Federal Republic in

a the jurisdiction of which the need for legal advice
arises.82 The judicial administrator is also authorized

to provide applicants with legal information of an uncom- ;” v
plicated nature, but he is not entitled to evaluate the . |

. merits of the applicant's case.B3 Where the applicant i
- satisfies the need test he is given a legal aid certifi-

el cate (Berechtigunpgschein) that entitles him to consult ;

an attorney of his choice who is admitted to practice “
I anywhere in the Federal Repuhlic.a4 No appeal lies
against a county court's refusal to grant an application. i

The alternative procedure is as fallows: The applicant K
L makes a direct approach to an attorney of his choice vho P
e T applies the means test and who, before giving advice must LR
L satisfy himself that the application was hot previously “
rejected by the county court and that the applicant is .
Wt not seeking & second legal opinion in the same matter.83

The spplicant must, however, satisfy the attorney that he
b is an indigent in terms of the scheme and must furnish

i
i
documentary proof. i
I
f
|

" 81 Entwurf 12.
: 82 § 4(1) of the Beratungshilfegesetz.
83 Ibid § 6(1). See also W Grunsky 'Die neuen Gesetze

" tiber die ProzeBikosten- und die Beratungshilfe' (1980) 38 :
Neue Juristische Wochenschrift 2041 at 2048, 5

84 § 6(2) of the Beratunpshilfegesetz. See also E Klinge ;
Das Beratungshilfepesetz (1980) 66. !
85 § 7 of the Beratunpshilfepesetz.
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d Effect of the Legal Advice Grant

The Federal Rules of the Bar oblige an attorney to
assiu% a person who qualifies for legal advice under the
scheme, 86 however, to eliminate the charity stigme the !
attorney is entitled to collect from the client a nomi-
nal sum of DM 20 which may be waived where the client
is in desperate financial need.8? In addition to the .
. DM 20 the sttorney may ciaim the following amounts from

o the Land treasury: DM 30 for furnishing the client with
X oral or written ndvice; DM 80 for conducting correspon-
dence on behalf of the client; and DM 100 for winding
up the case or for effecting a settlement,88 Added to

oty these amounts are the attorney's out-of-pocket expenses
. - and the value-~added tax.

3 ZEvaluation

a Statistics89

: & In 1981, in all Linder except Hamburg and Bremen there

were altogether 150 249 applications for legal advice. Of

° . this number only 9 545 (6,35 per cent) were turned down.

“g. In 59,53 per cent of the vaeses the applicants were either -
give: immediate assistance by the judicial administrator !
or they were referred to other agencies where they could

obtain assistance. Of the 24 180 persons who were referred a

to attorneys for legal counselling, eivil proceedings were

. . 86 § 49(a) of the BundearechtsanwalLsordnung as amended
e by the Qesetz of 13 June 1980 BGBL

87 § 8 of the Beratungshiifepesetz.
‘ 88 § 132 of the Bundesgeblhrenordnung filr Rechtsanwdlte
of 26 July 1957 BGBI I 907 as amended by the Gesetz :
of 13 June 1980 BGBL I 677. |
89 The statistics were obtained in March 1984 from the Fede-

g ral Ministry of Justice, The statistics for 1983 are,
however, not yet available.
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instituted if 3,33 per cent of the cases. Altogether,
an amount totalling DM 1 627 427 was paxnd to attorneys
by the Lénder.

In 1982 the number of applications increased by
21,39 per cent to 182 385, Only 6,7 per cent of the
applications were turned down. The percentege of appli-
cants who were given immediate assistance by the judicial
administrator, or who were referred to other agencies
for assistance, was 51,32 per cent, Of the 46 508 cases
in which legal assistance was given by attorneys, civil
proceedings were instituted in 1,63 per cent of the
cases, The Linder spent a total of DM 4 248 529 on attor-
neys' fees. The huge increase in the amount spent on
attorneys' fees is probably attributable to the fact
that many cases were brought forward from the previous
year, so that attorneys were able to submit their
accounts only in 1982,

The incresse in the number of applicatlons is attri-
butable to three basic factors.

First, in recent years numerous interest organiza~
tions and civic action groups have sprung up outside the
established political parties. These groups pursue their
interests very actively, both by means of exercising po-
litical pressure and by utilizing legal procedures. Many
of the organizatlons keep thelr members informed on how
to go about asserting their rights as inexpensively and
as effectively as possible. Thus more and more young
people are beginning to make use of legal aid.

Second, because of the enormous increase in the nuym-
ber of attorneys over the past few years, law graduates
who have only slender prospects of establishing themselves
in traditional practices are now looking more and more
towards the underprivileged as their new clientele,
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Young attorneys are now setting up practices in poor
neighbourhoods, too. They are beginaning to specialize
increasingly in social welfare matters, landlord-tenant
law, consumer law, and in legal matters relating to
aliens, particularly political asylum matters. Young
attorneys ave also becoming increasingly aware of how
extra-judicial legal aid can benefit persons who have
been sentenced to prison but who also have pressing
problems of & private law nature.90 In addition, many
law graduates are becoming active in citizens' ini-
tiatives and in other interest organizations in which
they also have a legal advisory role.%! These lawyers
thus inform people on their rights and how to lodge
applications for legel aid,

Third, the high rate of unemployment amongst univer-
sity graduates has resulted in the emergence of what
Professor Blankenburg calls the 'new poverty'.92 Unlike
the ususl socially underprivileged persons, the indigent
academics are in a better position to recognize infringe-
ments of their rights en’ are able to make more effective
use of legal aid.93

b Factors Limiting the Effectiveness of the Scheme

(a) The increase in the number of applications for
legal advice does not dervgate from the fact that there
is still widespread ignotrance amongst the poor as to the
existence of the scheme,9% Aged persons and women living

90 E Blankenburg 'Evaluation des ersten Jahres Beratungs-
hilfe'! (1983) 2 Zeitschrift flr Rechtspolitik 39 at 41,
91 Blankenburg et pl op cit 175.

92 E Blankenburg 'Bveluation des ersten Jahres Beratungs-
hilfe' op elt 41,

93 Ibid.
94 Siddeutsche Zedtung 3 January 1983,
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alone -~ traditionally the main recipients of social wel-
fare - rarely make use of extra-judicial legal aid,?5

(b} There are considerable psychological obstacles
which hinder indigent persons from making effective use
of attorneys. Many are daunted by the spectre of judi-~
cial proceedings. The statistics, too, show that most
of the applicactions for legal adviee are not lodged with
attorneys, but with the judiclal sdministrators. The le-
gal profession, in turn, has complained that judicial ad-
ministrators prevent clients from going to attorneys.96
It is submitted that this complaint is unfounded. The 1981
and 1982 statisties show clearly that a considerable per-
centage of successful applicants who are also issued with
legal aid certificates which they must show to the attor-
ney, do not even go to an attorney for advice. For example,
in 1981 a total of 49 644 legal aid certificates were
issued, but statistics show that only 24 180 (48,71 per cent)
of the clients actuaily consulted attorneys. In 1982 the
percentage increased to 61,78, In fact, this phe- '
nomenon wes discovered in an empirical study that was made
at the experimental phase of the legal advice scheme, a
few years before the Act was passed.?’ The legislature,
however, did not address itself to this problem.

There are, no doubt, other reasons why the number of
ilegal ald certificates issued does not tally with the
recorded number of cases in which attorneys are consulted.

95 B Blankenburg 'Evaluation des ersten Jahres Beratungs-
hilfe' op cit 4l.

96 Die Tapeszeitupp 14 August 1981,
97 G von Aulock 'Rechtshilfe filv untere Schichten und

Anweltschaft' (1978) 5 Jahrbuch fliv Rechtssoziologie
und Rechtstheorie 94 at 100.

e
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One reason is that clients consider the procedure of
first having to go to the judicial administrator and then
to an attorney as too bureaucratic,98 The other reason
is that some attorneys do not bother to submit their [
accounts,99 s0 that it is difficult to establish

whether or not the client did in fact consult an attormey.

o Attorneys complain of the laborious process of fill- ’ 1
" ing in the detailed application forms for the client,
P In practice, many attorneys do not even hother to f£111
in the forms; they prefer to counsel the client gratui- .
tously. As one Frankfurt attorney put it: 'The stupid
red tape involved in filling in the forms takes a quarter
e of an hour. It is not worth DM 1p,'100

A major weskness of the scheme is that only persons
SN who would otherwise qualify for instalment-free legal aid
) . under the Legal Aid Act (ProzeBkostenhilfepesetz) are L
eligible for gratuitous legal advice under the Legal Ad-
vice Act. Thus & considerable number of persons who are
R unable to afford to pay the normal fees for legal advice )
but who are not indigent enough to qualify for instalment-
free legal sid, are excluded from the ambit of the scheme.
o This is regrettable as the basic idea underlying the re-

o forms was that not only the very indigent but also a ‘
sizeable portion of the underprivileged middle class
» should be afforded easier access to justice. The fact that
the amounts presently spent by the Lénder for legal advice
constitute only a very small fraction of the Lénder budg- !

“ .98 Ibid.

99 E Blankenburg 'Evaluation dus ersten Jahres' Beratungs-
hilfe' op cit 40.

100 Cited by Die Zeit 11 March 1983,
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ets10l goes not, 1t is submitted, justify the stringent
eligibility requirements. |

There are other practical shortcomings of the legal
advice scheme. For example, no person qualifies for le-

gal advice once civil proceedings have been instituted.

This is a 'gigantic lacuna in the Act' as one judicial

administrator put 1£.102 1¢ has veen suggested that an
B equitable solution to this problem would be to autherize . 1
the court offices at labour courts to provide non~trade i

union members with legal advice,103

It is also regrettable that foreign law matters are
excluded from the scheme., The argument that it would be
too custly to include such matters in the scheme given
the huge foreigner population is, with respect, naive.

This argument is not based on any concrete evidence

‘e regarding the type of legal problems which aliens have.

” A rather disconcerting aspect of the scheme is that
social welfare matters are excluded from its ambit,
o Persons who have problems with the social welfare au-

therities have no one te whom they can turn for help.

The welfare office does not advise a person who has a

. grievance against it on how to go about asserting his

, right. In practice, too, even poor pit ple have enormous
difficulty to assert their claims before the welfare aut-
thorities. It is submitted that there is an urgent need
o to bring welfare matters under the scheme as this exclusion
. affects precisely those persons who are least able to deal -
° effectively with state departments.

o 101 See Suddeutsche Zeitung 3 January 1983, See further
£ Blankenburg 'Evaluation des ersten Jahres Bera-
tungshilfe' op cilt 40, X

102 Cited by the Frankfurter Rundschau 17 May 1983,
103 Ibid.
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7 LEGAL ADVICE SCHEMES OQUTSIDE THE LEGAL ADVICE ACT

1 Introduction

The provision of legal advice is regulated by the
Legal, Advice Malpractice Act, b According to this Act
an association may, within the scope of its general
purpose, give legal advice to its members? but not to
anybody. Similarly, local authorities are not autho-
rized to run general legal advice services.3‘A local
autherity may provide legal advice only in matters for
which it is responsible.® For example, the Youth Wel-
fare Office is authorized to give legal advice to

persons under its care in matters affecting family law.>
The prohibition on the provision of legal advice
generally does not apply in the case of a Land or a
local authority that has administered a public legal
6

advice before the Legal Advice Act came into operation.
The city-states of Hemburg and Bremen have, for a long
time, run a well-established network of public legal
advice services. For this reason the Legal Advice Act
does not epply in these two city-states. Berlis, too,
has a public legal advice scheme that is run by the local
authorities. But unlike in Hamburg and Bremen, the Berlin
scheme has been operating parsllel to a legal andvice
scheme administered by the Berlin Bar Association and

1 Rechtsberatunpgspesets of 13 December 1935 RGBL I 1478,
BGB1 IIT 303,

2 Ibid § 3(7).

3 Klinge op cit 30,
4 Ibid.

5 Ibdd.

6 Ibid 50-51.
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which is now governed by the provisions of the Legal Ad-
vice Act. Inhabitants of West Berlin may therefore avail
themselves of either of the legal advice schemes there.

This chapter will focus (&) on the public legal ad-
vice scheme in Hamburg and {b) on legal advice schemes

run by other organizations. N \‘/

P 2 The Hamburg Legpal Advice and Mediation Centre e
e (Bffentliche Rechtsauskunft und Vergleichsstelle N
¢ Hamhurg)7

e The Centre was established in 1901 in & working-class
sx;burb of Hemburg.a It started as a legal advice bureau
where indigent persons were given gratuitous advice on o

their legal problems arising out of the employment situ-
ation.? The bureau became so popular that.in 1922 it was I
set up at the Social Welfare Office as a legal sdvice

centre.10 In 1924 the Centre was given official recog-
s nition as a Reconcilistion Board.ll In 1936 the Centre
was brought under the control of the National Socialist
Legal Care apparatus. This resulted in a det;x:ease in the

number of clients. One reason for this was that the coun- i

selling attorneys lost intersst; another reason was that
clients were discouraged by the fact that counselloers were
changed frequentlyAlz

ey 7 Except where otherwise indicated information is based on
discussions with the Centre's counseiluis in November 1983
as well as on the Centre's 1982 Annusl Report, !
. 8 A Rendler Auflergerichtliche Rechtshilfe in Hamburg | o
” bis pur Errichtung der Offentlichen Rechtsauskunft- e
und Vergleichsstelle (Unpublished DJur thesis Uniw i
veraity of Hamburg 1980) 399, . i
Ibid. i o
10 Carl-Peter Hennings ‘Einrichtung und Tdtigkeit der H
% Offentlichen Rechtsasuskunft- und Vergleichsstelle in '
" Hamburg (ORA)' in T Rasehorn (ed) Rechtsberatunpg als i
i o Lebenshilfe (1978) 79, R
11 Ibid. i

pt . 12 Lebmann op cit 52,
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The Centre was re~established in 1946 and was given

official recognition as a mediation Board pursuant to
paragraph 380(1) of the Code of Criminal Procedure.l3

. I
a Organization Lo E!
At present the Centre ia part of both the local So- ? !
cial Welfare and Labour authorities. It is under the su-

: pervision of the Justlce authorities.

The main office is situated in the city centre in a

Ty building that belongs to the Justice authorities. This i

| i cffice is open to the public from Monday to Friday be- )
L tween 08h00 and 14h00. During office hours a total of

[N 9 qualified attorneys give legal advice to the indigent. '

Apart from the mein office, the Centre has 21 local .,
branch-offices each of which is situated in a different
C 8 suburb in a building belonging to the regional Social Wel-
° fare authorities. The staff in each of the branch offices
Y varies in size depending on the demand. Prdinarily an

office is manned by a qualified attorney, a receptionist

: and a typist. Larger branch-offices have up to 5 quali- i

fied attorneys with a corresponding number of office per- i
sonnel. :

S The main office ia particularly well-equipped with

- manuals on family law, landlord-tenant law, law of suc-
cession, labour law and traffic law. Local court decisions “-’»‘\
\ are closely monitored and carefully evaluated to ensure a

high standard of legal advice.

The Centre has a total of 287 staff members. Except
the Director and the 10 €ull-time staff members who are
paid by the State, all other staff members work in an

13 Jennings op cit 79,




101

honorary capacity. Legal counsellors receive an allowance
of DM 32 for every 2 working hours, Secretaries recelve
DM 25, clerks DM 21 and typists DM 20.

There are 136 qualified jurists who counsel the pablic
or who act as presiding officers in mediation proceedings.
Most of them are asctive judges, practising attorneys and
prosecutors. Counsellors and presiding officers are fully
independent and exerclse their duties without any orders
from above. All staff members are, however, pledged to
secrecy especially egainst .ther State authorities.

b Legal Advice for the Poor

All indigent persons who live or work in Hamburg are
eligible for gratuitous legel advice. The income ceiling
is similar to that fixed by the Federal Social Welfare
Act. The means test is dispensed with in cases where the
client seeks advice on matters relating to medical in-
surance, accident insurance, old-age insurance, veterans'
insurance and social welfare.

Clients are, however, required to contribute a nomi-
nal amount which ranges between DM 3 and DM 20 depending
on the complexity of the problem, the duration of the
counselling and the extent of the aid given. Normally
clients contribute DM 12. Client contributions are used
to reimburse the staff and to defray administrative ex-
penses.

No time limit is set for the length of a counselling
session. What is important is that the client fully un-~
derstends the advice and is clear to his course of action.
Usually, counselling sessions last 30 minutes, but clients
asometimes spend more than an hour with the counseller.
Where a client is 11l or physically handicapped ar-
rangements are made that the counsellor consult the client
at his home, old-age home or hospital.

4
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The scope of aid afforded is limited to legal ad-
vice, the writing of letters and telephoning on behalf
of the client, the drafting of documents, applications,
petitions and pleadings. The Centre does not underteke
litigation for the client. But where litigation is ne-~
cessary the counsellor helps the client to fill in the
application form for legal 'd.

In 1982 the total number of consultations was
41 330,14 Practical assistance was given in 21,5 per
cent of the cases. The percentage breakdown over the
different legal areass was as follows:

Percentage

family law {especially main-
tenance matters) 23,2

landlord-tenant law 18,0

lav of contract {especially .

sale) 22,3
labour law 12,3
law of succession 7.3

criminal lew and eriminal

procerure 4,7
civil procedure 3,1
social welfare law 4,2
public law 3,2
la. of things 1,3
non-contentious jurisdiction 0,3

14 Statistics were obtained from Mr Hollo, 8 legal
counsellor in the Ceatre.
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The Centrre tries, as far as possible, to render
court proceedings unnecessary. Legal advice is orlen-
tated towards cresting an atmosyhere that fosters an
amicable settlement of disputes.

¢ Conciliation

The Centre is also a conciliation board within the
meaning of paragraph 794(1) of the Code of Civil Pro-
cedure. A settlement reached has the strength of an
enforceable order. Participation in a formal concil-
iation is voluntary. Conciliastion proceedings are re-
garded as an important element of the Centre's legal
advice activity as parties are able to reach a binding
agreement speedly and inexpensively.

d Mediation

The Centre is likewise & mediation authority within
the meaning of paragraph 380(1) of the Code of Criminal
Proredure. This means that the Centre is responsible
for conducting reconciliations in the following cri-
minal matters: infringement of domestic privacy,
trespasses,defamation, bodily injury, threat, and in-
tentioral damage to property. The institution of a pri-
vate criminal suit must, however, be preceded by an
attempt at reconcilistion.

The aim of the mediation proceedings is to give the
parties an opportunity to discuss the dispute peace-
fully with the aid of the presiding officer. In 1982,
273 reconciliation proceedings were carried out., Of this
number 156 were unsuccessful.

The normal fee charged for reconcillation proceedings
is DM %*u. The highest fee is DM 300 and the lowest DM 10.

-t PRV o, ks e it il e i ﬁ enci i




104

4 Legal Assistance Provided by the Trade lnions

a The German Trade Union Federation (Deutscher
Gewerkschaftabund) hereafter DGB)

With a membership of more than 7 million the DGB
is the largest labour organizetion in the Federal Re-
public, It is comprised of 17 individual trade unions.

The DGB and the individual unions co-operate in pro-
viding legal assistance to members. In some cases legal
assistance for membars is provided by the individual
union; in others, this responsibility is entrusted uo
the DGB.13

The DGB unions have legal advice bureaux in all areas
with a high concentration of union members. Bach bureau
is administered by one or more Rechtr 'skretdre (legal

clerks) who are either qualified att :i:ys or persons
who have undergone an ll-month training in labour law
and social welfare law. The Rechtssekretéire give legal

advice to union members and where litigation is necessary,
represent them before the labcur courts. Private prac-
titioners are engaged, at the expense of the union, to
litigate matters other than labour snd social welfare
matters, Some unions aleo engage attorneys in private
practice to represent members before labour courts and
social welfare courts of higher instance.l6

Where the member loses the case, the DGB or the indi-
vidual union pays all costs sdjudged against him. The
legal expenses are paid out of the members' subscriptions.

15 H Menne 'Rechtsberatung bei den Gewerkschaften'
in Rasehors (ed) op cit 146 at 154,

16 Ibid.

S,

s




105

Every year tens of thousands of matters are brought
before the courts and the annual amount of money re-
covered for the members through litigation amounts to
well over DM 100 millien.l7

b The German Federation of Salaried Emplovees
(Deutsche Anpesteliten-Gewerkschaft here-
after DAG)!8

The DAG, with 470 000 members, groups together sal-
aried staff from the ranks of non-career civil servants
and from the various branches of industry.

The DAG has an extenagive legal advice service for

its members and ensures that they are legally represented
where a matter comes before a court. Legal advice or le-
gal representation is available te any member who pays his
union subscriptions and who is registered with a union
for more than 3 months.

Legal advice may be obtained either over the tele-
phone or through personal consultation. Legal represen-
tation is provided for proceedings before courts, social
welfare courts and administrative courta.

Labour law matters that are litigated concern mainly
unfair dismissals, wage disputes and testimonials. Social
welfare matters pertain mainly to disputes members have
with labour bureaux, social welfare authorities and the
Federal Institute For the Insurance of Salsried Employees.
Various matters are brought before the labour courts, in-
cluding disputes concerning the election of staff coun-

17 Ibid.

18 Urless otherwise indiceted, information on the DAG le-
gal assistance activities wes obtained from Mr Niedexr-
hausen of the legal department at the Federal head~
quarters of the DAG in Hamburg (letter dated 8 May 1984).
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cils, In Hamburg, a considerable number of administra-
tive proceedings are instituted against maritime trade
associatbions. These antions ipvolve mainly the issuing
of seafitness certificates without which no seaman is
allowed to go to sea.

Litigation in 1983 benefited DAG members to the to~
tal amount of between DM 4 and DM 5 million.

4 Consuymer Advice Bureaux

Esch of the West German Lé#nder has a consumer pro-
tection bureau, snd each bureau has several regional ad-
vite bureaux. There are more than 100 advice buresux is
the co\mtty.lg The advice buresux supply consumers with
information on the gquality and value of goods and ser-
vices, general terms of business, conditions of delivery
and guarantees. To save the consumer the trouble of
lengthy and expensive law suits, the bureaux also act as
mediators in disputes between consumers and producers or
sellers.

Numierous congumer complaints are resolved ia this
manner., The success rate lies between 80 and 90 per cent,20

Since 1965 consumer organizations have the right to
asue for Injunctive relief against misleading and other
acts of unfair competition affecting the interests of con~
5\1"!5!‘8421

& Legal Advice

8ince 1980 consumer bureaux that are financed and su-

19 B Miletzki Formen der KonEliktregelung im Verbrau-
cherrecht (1982) 67.

20 Ibid.

21§ 13(1)(a) of the Gesetz gepen den unlsuteren Wett~
bewerb of 21 July 1965 BGEBI T 625,
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pervised by the State are authorized to give legal ad-
vice to consumers,?2 Many consumers avail themselves
of this opportunity and attorneys at the bureaux describe

their experiences as pasitive.23

5 Legal Assistance by Tenants' Associations?é

Tenants' associations emerged at the end of the last
century in the wake of the housing problem posed hy the
influx of workers into industrial areas., Their emergence
also represented a collective response and challenge to
the exploitative practices of politically influential
landlords, who had already grouped themselves into
landlords' associations,whose main purpose was to assert
the rights of landlords effectively through the creation
of uniform lease-agreement forms. The need to form
powerfyl tenants' associations was strongly emphasized
at the time by Professor Rudoiph Sohm, the eminent legal
historian and co-author of the German {ivil Code. He

vrote!

Tenants' sssociations must become a
force in our German fatherland. This

is essential for the sake of the

rights of German tenants, for the

sake of the policies on real estate,

and for the sake of the German nation.?5

Over the years, tenants’ aessociations have grown
gteadily in strength. At present the dynamic and highly
effective German Federation of Temants (Deytscher Mie-

22 Art 1 § 3(8) of the [ ':htsberatungsg'esetz of 13 Decem=- :
ber 1935 RGB1I I 1478, BGBI III 303-22. See R Alven- . §
hoff H Busch K Kampmann Rechtsberatungspesetz i
(6 ed) (198l) 115-116.

23 Miletzki op cit 68, |

24 Unless otherwise indicated information is obtained i
from B von Grinberg 'Rechtsberatung fiir sozialschwa- ]
che Mieter' in Raseburn (ed) op cit 170-177. )

25 GCited by von Griinbery op ecit. 1

i'
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substantial influence on legislation pertaining to hou-—
sing and to urban planning.

Legal adviece to members is given top priority. There
are about 750 legal advice bureaux scattered across the
Federal Republiec, The bureaux are staffed with young
lawyers who have developed enormous expertise in lapdlord-
tenant metters. Where litigation is necessary attorneys
in practice sre appointed to represent the aggrieved ten-
ant. Legal expenses are paid by the Association from the
regular monthly contributions made by the andividual ten-—
ants,

6 Evaluation

The success of the URA and the other legal advice
agenries outlined above is traceable to the fact that
they have been in existence for a very long time. Their
activities are well known, for they champion the incerests
of the individual in matters of basic concern: labour,
housing and consumerism. In addition, trede unions, con-
sumer organizations and tenants' associations pursue in-
terests that are identicel to those of their respective

members.

What about the legal interests of the non-unionized
workers, the tenants not belonging to tenants' associations,
the guest workers, persons seeking political asylum or
other non-organized indigent minorities? These categories
of persons do not have effective access to justice, either
because of the peculisr configuration ef their problems -
with which most lawyers are not well acquainted - or be-
ceuse the problems that they have are not covered by the
ilegal advice scheme; for example, labour matters.

i
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Attempts by philanthropic organizations and several
social institutions to institute legal advice services
for these categories of persons are Strenuously opposed ;
by the legal profession which, by virtuc of the Misuse |
of Legal Advice Act, monopolizes legel advice services. o

For example, an application by a Land branch of the Ger-

O man Federation of Trade Unions to run a gratultous legal
advice service for non-unionized members was success-—

fully opposed by the Bar Association.2?6 Another example:

o A social worker who asserted a legal claim on behalf of
e an alien under his professional care was prosecuted and
ended up losing his job.27 Local Bar Assoclations have |
repeatedly taken legal action against jillugtrated maga- :

zines or technical journals which express legal opinion on
igsues raised in the readers' columns,?8

vy The Misuse of Legal Advice Act was enacted by the
National Socialists to prevent disbarred lawyers and -
pettifoggers from giving legal advice.29 After the War,
this Act was annulled by the Allied Control Council on L.
the grounds that it was & Nazi measure.30 It was later

re~enacted as a Federal law after the racist provisions
were eliminated.3l The justification for this Act today
is that it protects the public ageinst unqualified legal
advisors.32 1p practice, however, tha Act has the effect
W of rajecting the good with the bad. Indeed, there are
cases in which organizations, because of their experience

in certain areas, could counsel a client more effectively J

B 26 N Kotz 'Anwaltsberuf im Wandel: Rechtsvergleichender
Generalberdcht' in Kibler (ed) op cit 79 at 98.

27 Ibid.
28 Thid.

a'l 29 A Kierdorf ‘'Gedanken zum Rechtsberatungsgesetz'
’ in Rasehorn (ed) op cit 69,

. 30 Ibdd.
31 Ibid. o
32 Ibid 74,




than a lawyer; particularly in metters in which the
problem has eminent social componentas.

It appears that financial self-interest is the major
reason why the legsl profession has sought to assert its
monopoly in the domain of legal advice. In this regard,
it is interesting that in both England and the Nether-
lands, too, the legal profession was initially hostile
towards the publice-sector legal uid projects that were
started in thase countries in the early 1970s.33 The
profession feared that the new schemes would divert
potential clients away from private practitioners. But
when the practitioners in both these countries realized
that the experimental projects were in fact promoting
thev abandoned their mistrust in
A similar shift in the
profession's attitude was witnessed in the German town

the usage of lawyers,
favour of active co~operation.

of Wirzburg: In 1972 law students in the University of
Wirzburg established a Legal Ald Clinic for guest workers.3%
The Clinic was housed in the town-hall in a room donated

to the students by the town asuthoritiles. Foreign students
at the University acted as interpreters - a gesture which
incressed the popularity of the student service. Iniéially.
the Clinic provoked resentment amongst local legal prac-
titioners who denied that there was a need for such a ser-
vice., The local Bar Association even made unsuccessful
representakions to the Bavarian Ministry of Justice to

close down the Clinic. The attorneys, however, soon relaxed
their opposition, even to the extent of becoming co-opera-
tive, when the students started referring the more diffi-
cult cases to them for litigation., The Clinic, however,
closed down because of lsck of support from the law school.

33 Bee chs 9 and 10 infra.

34 For details, see I Holzinger 'Rechtsberatung filr

gusléndische Arbeiter' in Rasehorn (ed) op cit 178-

188. |
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Indeed the German Bar Association's intolerant atti-
tude towards organizations that provide legal advice is
a major reason why public-sector lepal aid schemes have
been unable to take root in the Federal Republic. Another
reason is that the German law schools, unlike those in
the Netherlands and the USA, for example, have kept aloof
from the social politics of legal aid. This is traceable
to the fact that legal education is directed more to-
wards equipping the student for the public service in a
broader sense than preparing him to grapple with concrete
social problpma.:m Little attention is devoted to the
social and political underpinnings of the law,36

In the 1970s ¢alls were made for the introduction of
a legal education taat would echo the social realities
of the soclety in which the prospective lawyer would
work. Several law schools responded by introducing So-
ciology of Law as one of the optional subjects in the
academic curriculum. But the scope and teaching of this
subject is severely curtailed and empirical socio-legal
research conducted Ly the law schools is very rare.37

While there has been much discussion on the need to
reform legal education, in practice no significant
changes have been effected. Even the new 1aw38 governing

35 J H Merryman 'Legal Hducation There and Here' (1975)
27 Sranford Law Review 859 at 867. See also D Luban
'Phe Sources of Legal Ethics: A German-American Com-
parison of Lawyers' Professional Duties' (1984) 2
Rabels Zeitschrift 245 at 279.

36 See G Cosper 'Vergleichende Anmerkungen zu der Ausbil-~
dung der Juristen in der Bundesrepublik und den Verei-
nigten Stanten' (1984) 5 Zeitschrift fiir Rechtspolitik
116 at 117. See also M Blank H J Brauns H D Fangmann
und P Uesseler Wohin treibt der Rechtsstaat (1977)
278~2i9,

37 See Rechtssoziolopische Forgchungen am Max-Planck-Insti-
tut Filr ausldndisches und internationaies Privatrecht
in Hamburg (1979) 2. See also E Blankenburg Empirische
Rechtssoziologie am BAide' in “rankfurter Rundschau
24 April 1981,

38 Drittes Gesetz gzur Anderuns des Deubschen Richtergesetzes
of 23 July 1934 BGB1 I 995,

i
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legal educatlon sticks to the traditional dogmatic
curriculum, It is strange that legal education is
designed to equip the student for a career as a judge
when, in practice, less than one-£1£th¥9 of the law
graduates become judges., At the moment it is estimated
that only between 3 and 5 per cent of the law graduates
can find employment in the judicial sphere."o Also,
very few positions are available in the civil service
or in industry.“ The majority of law graduates are
thus compelled to earn a living in private practice.
But due to the encrmous increase in the number of law
graduatas over the past decade it has become very hard
for newcomers to the profession to cover even their

overhead expenses.l‘z

The unfortunate aspect of all this is that although
the explosion in the number of lawyers was foreseeable
the profession undertook nothing by way of exploring
the possipilities of creating employment opportunities
in non-traditional fields, especilally those connected
with legal aid and legal advice for the poor. Although
the profession was aware that in the United States and
Holland, for example, the neighbourhoed [aw centres for
the poor were not only creating new areas of employment
but also breaking down Lhe barriers to access to lawyers,
no initiatives were undertesken in this regard. This is
regrettable particulariy in view of the fact that the
Socigl Democratic/Libersl Government under Willy Brandt
and later Helmut Schmidt supported social projects de-
signed to afford Lhe poor the same opportuni es as the
better-sitvated classes.

39 K&tz in Drobnig and Puttfarken (eds) op cit 69.

40 Der Spiepel 20 May 1985,
41 TIbid.
42 Ibid, -

- JROUIOREPI. . 3 "y cilo. bl iath ain o 85,
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As far as the legal needs uvf the poor are concerned,
it certainly cennot be sald that the increase in the
number of lawyers is mere than the number of potential
clients.

7 Lege)l Bxr--ses Insurance

Legal expenses insurance, which covers the insured's
legal expenses, has been in existence in West Germany
for a long time “s early as 19406 the combined annual
intake in prem. amounted to BM 1,1 millien. By 1977
this figure had increased to DM 1,3 billion.?3 It is
estimated that about 40 ger cent of all German housseholds
carry some form of legal expenses insurance. b4 re these,
about 93 per cent have coverage that is related to the
ownership and driving of motor vehicles; about 50 per
cent have coverage for contractual disputes and about

29 per cent have real estate coverage.l‘s

The standard legal actions covered in the case of
motor-vehicle ingurance are claims for damages againet
third parties on accoun! of accidents, criminal defences,
administrative proceedings concerning the revocation and
suspension of driver's iicences, contracts of aay kind
relating to the insured vehicle, including warranties,
service and repair agreements, lease or rental contracts,
and transportation‘l’b Coverages for the average employed
person and his family include claims for damages, employ-
ment and socinl security matters, criminal proceedings,
enforcement of contractual rights and legf)l constltations

43 E Kininger Rechtsschulzversicherunp als Mittel zur
Uberwindung prozessualer Unpleichheit (1978) nhote &
at 109.

44 W Pfennigatorf and § L Kimball Legal Service Plans
(1877) note 48 mt 504.

45 Tbid.
W Pfennigatorf Legal Expense Insurence (1975) 55.
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concerning family law matters and the law of succession.4?

Legal expenses insurance is also available for
business concerns, farmers, associations (nieinly sports
and social clubs) and for municipalities.*®

The findings of an empirical study show that the S
civil,actions involving persons who have legal expenses
insurance are mostly in metters arising from motor- J
vehicle accidents, followed by matters arising from -
the purchasing of a motor-vehicle or repeirs.“g In
the local courts, sbout 43 per cent of the plaintiffs
in matters arising from motor accidents have legal ex- s
penses inswanco.so But in all other marters before
the local court insured persons make up only about
2 per cent of the litigants and in labour court matters,
6 per cent. An interesting finding is that insured o
persons do not risk litigation anymore than in the K
average case before the court where the constellation
{s comparable.3i Nor were insured persons found to be
particularly stubborn litigants.>2 As far as the at- ;
iorneys are concerned,it was found that their legal ad- n
vigory and other pre-trial activities were much more B

ercensive than someone would expect whose point of depar-
ture was: in cases involving insured clients there is

an unhibited zeal to litigate,given the fect that neither
the attorney nor his client have to bother about the
costs risks inherent in 1itigation.33 It was found that
only 30 per cent of the actions for damages landed in

47 ibid 57,
48 Toud.
49 R Biankenburg and J Fiedler Die Rechtsschutuver-

si herung und der steigende Geschiftsanfall der
Gerichte (1981) 114, i

50 Ibiu,

51 Ib’d 113,

52 TIbid. - i
53 Ibid. .
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court 34 In 59 per cent of the cases the attorneys
cleared the matter through correspondence with the
other side.35 In 11 per cent of the cases legal advice
was given to prevent further conflice.>8 It vas found
that attorneys play an iwnportant role in mobilizing
the interest of all parties in avoiding the costs of
litigation,37

Many insured persons do not know which lawyer to
engage and they consequently approach the insurer for
tips in this regard.38 Some insurers have their fa-
vourits lawyers whom they always suggest to igrorant
persens.3? In the realm of criminal law, some insurers
have fixed agreements with certain attorneys according
to which the attorneys undertake to charge a fee which
is clese to the minimum fee chargeable in criminal
cases irrespective of how complex and difficult the
case is.60 Some attorneys enter such agreements in the
hope that the income derived from such referrals will
make up for their losses in other areas.bl This clan-
destine form of tvuting is regarded as highly unethical
and perilous [or the independence of the legal profes—
sion.82 The fact that at the moment many young lawyers
are unable to earn a living is obviously conducive to
the growth of such malpractices.53

The underprivileged section of the population is

54 Ibid 115,

35 Ibid,

56 Ibid. ’
57 Ibid.

58 Ibid.

59 Dahs op cit 606,

60 Ibid.

61 Ibid.

62 Ibid. -

63 See, generally, Der Spiegel 20 May 1985,
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least covered by legal expenses insurance., One important
conclusion emerging from the empirical study referred

to is that, on account of their low level of social
activity and their inability to assert Lheir interests
effectively, underprivileged persons would least be ) ﬁ
able to deal.with lawyers and insurers 1in the assertion ; ]
of their rights.%4 It has therefore been recommended, .
. correctly it is submitted, that the legal protection - !
A of the poor would be far better effected by che .
W establishment of public legal advice centres outside R
the government hiararchy whose activities should be ol
geared towards equipping the poor and the foreigner ;

population with the ability to assert their rights A
65 P

before government agencies.

64 Blankenburg and Fiedler op cit 129,
65 Ibid. . y
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for the integration of the other socisl sclences into

the law. This lacuns in the Bill has been criticized3?,
particularly because there was widespread agreement as

to the need to foster a closer symbiosis between theory
and practice and between the law and other social sciences.

39 See D Haak 'Die von der Bundesregierung geplante Neu-
ordnung der Juristenausbildung - ein Jahrhundertwerk?'

(1984) 5 Zeatschrift fiir Rechtspolitilk 113-116. See
generally U Haug (ed) Juristenausbildung 1984 (1984).
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8 LEGAL ASSISTANCE FOR THE POOR UNDER ENGLISH LAW

1 Bistory

& Introduction

In the six centuries intervening between the Anglo~
Saxon end the Norman conquests, Bagland was a turbulent
meze of classes and sub-classes. Such judiciel system
as then existed was crude and archeic. Civil procedure
and rules of evidence were primitive, harsh and x-igﬁ.d.1
The cath was the primary mode of proof, the outcome of
the case depending mainly on the social rank and status
of the person taking the oath.? Where the accused failed
to clear himself, either because he had no ocath-helpers
or because he was too poor to furnish security, he was

sentenced to corporal ordest.d

b Relief for the Poor

Much of the legal orotection for the poor came from
the early Church. Inspir d by the spirdt of Isiaiah,
‘nelp the oppressed, do justice to the fatherless, plead
Eor the widow'd, pious men such as St, Ivonius of Bre-
tagne, 'the only advoctate ever canonized'?, worked hard
to bring legal protection to the poor. Ecclesisstical
lawyers, created by special canonical stetute, took up
the causes of the poor and the defenceless before lay

1 P Pellock and F W Maitland The History of Englisg Lav
37-38.

before the Time of Bdward I "2 ed T (1898)
2 Ibid 39.

3 Ibid. See also & Jenks A Short History of Englisgh Law
5 ed 9-10.
4 Isiaiab [.17.

Cappelletti r al op cit 12.
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juclgt-:s.6 However, in 813 & canon of the Council of May- {
ence enjoinéd churchmen from taking part in secular suilts T
except when defending orphans and widows.? And in 1199, H -
by a decree of the Lateran Council, the exception was o ﬁ
extended to include indigent persons who could not e

manage Lheir own affairs.® This decree was reinforced in

1217 by a constitution of the Bishop of Salisbury, which ;
o forbade clerics and priests to act as advocates in oo
secular courts unless when conducting their own cases, :
or thrse of indigent litigants. These measures were os—
tensibly aimed at stopping the habit amongst churchmen of

litigating suits for material gain.?

By the time of Henry IXII (1216 - 1272) it had bec

\ o* an accepted maxim that the poor should not pay for th
° writs.l0 ynder Edward I (1272 - 1307), too, a poor man
could 'sue his plaint upon the pledge of his promises \
oniy". 1l I ¢

The famous clause in Chapter 40 of Magna Carta, 'To
B no one will we sell, to no one will we deny, ov delay
right or justice' promised more than it could give, Al-
though it did reduce the cost of obtaining justice and o
checked some of the rampent abuses which had crept into the
justice machinery under King Julius' reign, the 'elaborate
glogses which overlaid the king's promige'1?, ensured

6 H Cohen 'The Origins of the English Bar' (19135) 31
Law_Quarterly Review 56 at 727 A K R Kiralfy Potter's
Historical Introduction to Enplish Law 4 ed 10. N

7 Cohen wop cit 72,

8 H Cohen The History of the DEnplish Bar and Attornatus
to 1450 (1929) 158-159, |

A 9 Ibid 159. |
10 Pollock end Maltland op cit 195, !

11 J M Magutre 'Poverty and Civil Litigation' (1923) 36 Ca e
Barvard Law Review 361 at 362,

12 W 8 Holdsworth A History of Enplish Law I 5 ed 58,

. B VD ..
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the continued levying of the king's fees. So, for example,
indigent subjects were not exempted from the payment of
court fees.l3 The fair implementation of the Fortieth
Chapter was hamstrung by beaurocrets whose ultimate func~
tiop it was to reinforce feudal structures.rather.than to
champion the legal claims of commoners.i%

An indigent subject could also turn for relief to the
king's justices in Eyre to plead for remedies invoked in
the name of God and charity.!3 It being the age of 'Cabi-
net Justice' the king could occasionally, on special
supplication by an aggrieved indigent, exercise his pre-
rogative to ensure fairness. Tie Chancellor's court,
which initially was & poor man's court, soon outgrew its

associe’ poor litigants.l® In its stead, as &
court £ yarsons, was created the Court of Requests,
But with u .earance of the latter no institutionalize.
safeguards other than charity remained for poor liti-
gants, 17

¢ Statutory Assistance for Poor Litigants

In 1495 the first Bnplish statute requiring the judge
to assign counsel for poor litigants was passed. This
statute, known as the Ia Forma Pauperis Act, provided

(E)very poor person... shall have.,., writ or
writs..., according to the pature of their
causes, therefore paying nothing to your
Highnegs for the seals of the same, nor to

any person for the writing of the same writa,..,
snd that the Lord Chancellor shall essign...

13 Ibidj Pollock and Maltland op cit 195,

14 Maguire op cit 364,

15 Kiralfy op cit 573; £ J T Matthews and A D M Culton
Legal Aid and_Advice (1971) 9-10.

16 Kiralfy op cit 170,

17 Ibid.

R |
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learned counsel and attorneys for the same
without any reward taking thereof; and ...
the Justices shall assign to the same poor
person or persons counsel learned by their
discretion, which shall give their counsel
nothing.taking for the same; and the Jus~
tices shall likewise appoint attorney and
attorneys for the same poor person or
persons and all other officers requisite...
which shall do their duties without any
reward for their iounsel, help and busi-
ness in the same.

Although the pauper procedure represented a more or-
ganized approach to the problems of the poor, it had
three shortcomings. First, the Act did not spell out the
eligibhility eriteria. Second, the indigent party was not
absolved frem reimbursing the costs of the victorious
opponent. Third, pauper proceedings benefited only plain-
tiffs in matters before the common law courtsl?® though in
the Chancery Courts its benefit was extended to include
dependants as well., However, the Chancery Courts forbade
appeals to be brought in forma pauperis.?U The losing
party's obligation to reimburse the costs incurred by his
opponent was subsequently substituted by the infliction
of other punishment as was though reasonable.2! Where the
pauper received judgement for more than &5 he became

iisble for the payment of both the conrt fees and attorney's

fees.

18 In Forms Pauperis Aet 1495 (11 Hen 7 ¢ 12), In Scotland,
Rowever, provisxon for iadigent litigants was made as
edrly as 1425, See C N Stoddart ‘A Short History of Le-
gal Aid in Scotlnnd‘ (1979) 3 Juridical Reviey 170.

19 R Egerton 'Historical Aspects of Legal Aid' (1945) 61
Law _Quarterly Review 87,

20 Ibid.

21 This prodably meant whipping and pillory. See Matthews
and Oulton op cit 1l; Egerton op cit 8
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In 1853 a Rule was promulgated which provided that
'no fees shall be payable by a pauper to his counsel
and attorney... by reason of a verdict being found for pr
such a pauper exceeding £ 5".22 In the case of Carson i
v _Pickersgill it waa held that a successful pauper li- T
tigant had to reimburse only his attorney's out-of-
pocket expenses.

The 1495 pauper procedure was not substantially re-
vised until 1883 when the maximum capital limit was
raised from £ 5 to £ 25. Also, the pauper proceedings
were made available to defendants and plaintiffs alike.24
In 1893 the use of this procedure in appeals was modern-
ized?5 although, for appeals to the House of Lords, the
financial eligibility ceiling was kept at £ 5, Besides,
the appellant had to show that he had a piima facie

good case.

The pauper procedure was, however, repealed with
effect from December 1960 ans a result of State legal
aid being introduced.28

d Legal Assistance in Criminal Proceedingg
Assistance by counsel in criminal proceedings did not
become a legal right until 1836.27 Before then oniy a

22 Rule 121 of Hilary Term of 1853 (Cited by Egerton
op cit 89).

23 54 LJQB 484,
24 Maguire op cit 380,

25 See the Appeals (Forma Pauperis) Act 1893
(56 & 57 Vict ¢ 22),

726 Sen s 17(3)(b) of the Legal Aid end Advice Act
(12 & 13 Geo 6 ¢ 51). This Act was repealed by the
Legal Aid Act 1974 (c 4). o

27 6 & 7 William 4 c 114, Y
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person charged with treason was allowed counsel,28

However, during the eighteenth century assistance by
counsel was often tolerated by judges, but with some
restrictions.?® For example, counsel defending en o
accused charged with a felony was prohibited from 5 A
addressing the juty.so Also, en accused was obliged

to cross-examine witnesses without counsel's as~

sistance,3l

2 The Legal Aid Scheme

a Admipistration

T scheme is administered by the Law Society - 'a remark-
able example of the confidence of the Treasury in the

: lawyers'.33 Acecording to one writeral', the Law Society =
threatened not to participate in the scheme when left-

ist Members of Parliament attempted, with considerable
public support, to place laymen in positions of authority
in the administration of the scheme.

i
|
;
§
J
[
]
The legal aid scheme was introduced in 1949.32 The j
1
]

28 7 William 3 e 3.

i
!
|
29 J B Thayer A Preliminary Treatise op Evidence at the 1
Commyn Law (1898) note 4 at 161, {

|

b 30 J F Stephen A History of the Criminal Lew of Eppland H #
e I (1883) 424, g
31 Ibid, ,

32 See the uegal Aid and Advice Act (12 & 13 Geo 6 ¢ 51).
This Act was repealed by the Legal Afd Act 1974 as
amended. (Cited hereafter as the Legal Aid Act.)

|
1
|
Lo
33 M Zander 'The English Legal Profession' in Anwults- {' .
|
|
|
i
|
J

peruf im Wandel F KiUbler (ed) (1982) 359 at 64,

34 R D Abrahams ‘'The English Legal Assistance Plan:
i A Description of ivts Machinery' (1950) 36 American

B Bar Assoclation Journal 31, For a discussion of the
Sl way the Law Socliety dominnted legal services policy

in the 19208, 1930s and 1940s, see P C Alcock 'Legal i N
Aid: Whoge Problem?' (1976) 3 Britigh Journal of H
Lav_and Society 151-174. |
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The Law Society ia responsible to the Lord Chan-
cellor for the proper administration of the civil legal
aid scheme,33

The scheme is administered in 15 legaul aid areas
in both England and Wales, Each area has a legal aid
office run by en area secretary who has substantial
powers to grant but not to refuse legal aid,36 Legal
ald may only be refused by a committee consisting of
practising solicitors and barristers.37 Each area has
a general committee that deals with applications for
legal aid, and an area committee that deals with appeals
against refusals of legal aid and with financial matters,
including the assessment of bills,38

The scheme is financed by moneys appropriated by
Parliament, partly by the contributions of legal aid
recipients39, partly by the costs and damages awarded
to legal aid recipionts40 and partly by solicitors and
counsel who, in legal aid cases in the House of Lords,
the Court of Appeal or the High Court, accept & 10 per
cent reduction in their fees.!

The Law Society 4s responsible for the administration
of the Legal 4id Fund. 42 The accownts of the Fund are
audited by the Lord Chanceller's auditors,43

35 8 15 of the Legal Aid Act.

36 The Law Society Legal Aid Handbook 5 ed (1983) 3.
37 1Ibid.

38 1bid.

39 8See ss 4 und 9 of the Legal Ald Act.

40 Ibid s 8(1) d.

41 Ibid s 10 read with Part I of Schedule II.

42 Ibid s 17(l).

43 Tbid s 18(2).

USSR 3 4 i, sk Pt B
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b Legal Aid din Civil Proceedings

Legal aid is avaiinble for civil proceedings in the
House of Lords, the Judicial Committee of the Privy
Council, the Court of Appeal, the lilgh Court and in
any county court.l‘"‘ It is available for both original
and appellate proceedings. Legal aid is slse available
in magistrates® courts Eor certain matters such as
maintenance proceedings, guardiaaship of minors and
affiliation prm:eedings."5 Legel aid may alsc be gronted
for proceedings before a coroner and for proceedings in
-9 the Lands and the Employmeat Appeals Tribunal,46

The Royszl Commission on Legal 8ervices, which re-
ported in 1979, recommended4? that legal aild should be

made available for the following proceedings:
. (a) defamation;
C;) {b) relator actions for defendants;
{(¢) contested election petitions;
' (d) all those civil proceedings in magistrates'
courts; other than licensing proceedings; and
{e) proceedings in the Court of Protection which

cannot be dealt with by the Court's Personel
Application Branch,

(1) PEBiigibility

The applicant wust satisfy both a means and a merits

test, The merits test is carried out by the arsa offices

44 Ibid @ 7 read with Part I of Schedule I.
45 Ibid.
46 TIbid.
47 The Royal Commizsion on Legal Services Final Report
Cund 7648 (1979) paras 13,70,
|
{
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and the means test by the legal aid assessment offices
of the Depactment of lidalth and Social Security.48

The means test distinguishes between:

(a) cthose for whom legal aid is

entirely free; A

(b) those eligible only if they pay a

T contribution; and
d (c) those whose means exclude them from
legal aid. -

The test embraces both disposable capital and dis-

RO posable inzome. Those with an annual disposable income
b of less than & 2050 are eligible without contribution
L © whereas those with an annual dispossble income of more
¥ than £ 4925 are ineligible for legal aid. As regards
Py disposable capital, those with less than £ 3000 are
o erigible without contribution and those with more than
£ 4500 are ineligilhle unlers it appears that the appli-
cant cannot proceed without legal aid.49 The resources
of husband and wife who are living together must be
aggregated unless the case is brought by one against
the other.

ne As regards the merits test the criterion is often :
expressed by asking, 'If this applicant were the private

client of a solicitor would he be advised to take or \
defend the action?'.30 The general committee has, how- .

ever, a large discretion to determine the merits of the
‘case.51 i

48 Legel Aid Handbook 3. i

49 P F Smith and 8 H Pailey The Modern BEnplish legal
e System (1984) 390. i

. 50 Thid. :
51 Ibid 391, :
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When the legal aid scheme came into operation in
1950 over 80 per cent of the population was eligible
for legal ald on ecenomic grounds.’18 By the end of
1978 this figure had declined to around 25 per cent,52
The eligibility limits were raised in 1979, 1982 and
in 1983, The scrutiny of the Royal Commission on Legal
Services no doubt helped to promote this development.
The Royal Commission recommended33 that the eligibility
ceilings suculd be regularly updated in future to ayoid
the long downwurd slump which took place until April
1979,

(1i) Effect of the Legal Abd vrant

The legal aid grant eatitles the recipiont "= he
represented by a solicitor of his choice, and if the
case requires counsel, he has the right to make the
selection himself.54 The exarcise of this right is,
however, subject to the cilrcumstances in which a’ so-
licitor or counsel may refuse or glve up & case or
entrust it to another.33

1f the legal aid recipient wins the case, he will
normally have his costs paid by the losing party.36
It is, however, necessary to explain how the Bnglish
law of costs works:

The general rule is that ‘coste follow the event'S56a,
which means that the successful party can expect the

5le I H Jacob 'A o4 to Justice in Bngland' in M
’ Cappelletti a. [ : Sarth (eds) Accegs to Justice I
419 at 445,

52 I Cooper Public [egal Services (1983) 27.

53 Op cit para 12.24.

54 § 12(1) of the Legal Ald Act,

55 Ibid s 12(2).

56 Zander op cit 65. .

56a Rules of the Supreme Court (hereafter RSC) Ord 62 r
3(2).
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judge to order his opponent to pay some or all of his
solicitor's bill. In all cases, however, the award of
costs is subject to the Court's discretion.56 The
Court can award costs against the winner, for causing
undue delay or for not fellowing proper procedures.56°
The successful party, however, does not recover all his
costs., The reason is that the costs are normally taxed
on a party and party basis, which means that only such
costs ave allowed 'as were necessary or proper for the
attainment of justice or for enfarcing or defending

the rights of the party whose costs are being taxed',56d

The Royal Commismion on Legal BServices recommended
that this illiberal basis of taxation be abolished in
favour of a common fund basis, according to which a
reasonable amount in respect of all ‘costs reasonably
incurred is allowed. At present, however, assessment
on this basis is uncommen,58e

The legal aid fund cla‘ims the full costs of the
action first from the costs paid by the loser, then
fram the contribution paild by the winner and third,
£rom the damages awarded the wimner.3’ Tn practice the
legally aided plaintiff gets his contribution back and
the whole or virtually the whole of his damages.5B

Where the legal aid recipient loses the case his
liability must not exceed the amount which is reasonable
for him to pey having regard to the means of the parties.59

S6b See ® 51{1) of the Supreme Court Act 1981 (c 54).
56¢ Smith and Bailey op clt 364,

56d R 3 C Ord 62 r 28(2).

S56e Smith and Bailey op cit 363,

57 See ss B(1)d and 9(9) of the Legal Aid Act.

58 Zander op cit 63.

59 8§ 2 A(S).
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The Roysl Commission recommended®® that che liability
of an unsuccessful legal aid recipient to pay costs
should be limited to the amount of his meximum contri- N
bution to his own costs.

The German legal ald acheme, for example, does not /7 ﬂ
make provision for the successful unassisted party who

Ea is unable to recover"his costs from the legal aid re- !
# o= cipient. Under the Engilish system, this unfairness is ;

i
mitigated by the rule that the suctessful unassisted 7

K aid fund 1f he can show that he would otherwise suffer

party cen apply to have his costs met out of the legal )
- severe financial hardshipbl - 's test that is easily

i
fulfilled since the courts have held that even insurance 1
companies can qualify'.62 "

Y ¢ Legal Aid in Criminal Proceedings
Legal ald is available in the following cases;63

o (a) Where a person is charged with an offence
before a magistrates' court, or comes be-

Fore such a court to be dealt withj
v (b) where a person is or is to be brought be~
h fore a juvenile court;
(c) where a person makes an application to a
’ Lo magistrates' court for a review of com-
3 . pensation ord:rs;
{(d) where a person convicted or uentenced by a
magistrates' court wishes to appeal to the
+ Crown Court;

61 S 13 of the Legal Ald Act.
62 Zander op cit 65.

|
i
|
[
60 Op cit para 13.66. l
!
63 S 28 of the Legal Aid Act. )

i




124

{e) where a person is commiltted to or appears
before the Crown Court for trial or sentence.

(f) where a person wishes Lo appeal to the Court
of Appeal;

. (g) where a person wishes to eppeal to the
I ) Courts~Martinl Appeal Court;

L4 ® (h) where either party wishes to appeal to the i
o House of Lords from rhe criminal division e
‘;“ of the Court of Appeal or the Courta-Martial o
« ‘ Appeal Courtj J .
. (i) where the criminal division of the Court of | ©
P Appeal or the House of Lords orders a person (

o to be retried by the Crown Court; and !

) (3) where & person is liable to be committed P
L or fined for contempt.

,“ Applications for criminel legal aid are made to the
. j’ relevant criminal court. Legal ald may be granted by the
) ﬁ“_,‘ clerk of the court but it can be refused only by a ma-
o gistrate.f’[‘ There 1s no appeal against & refusal although U
.,,w‘ nothing prevents :he applicant from making a further ap~ o

plication.“

(1) Eligibility

N Generally, the merits test is whether the granting of
E legal pid 1s in the interests of justice.80 In the ma-
22 gistrates' courts the merits test is hased on whether |

representation is needed because the defendant is threat~
ened with loss of liberty or livelihood or serilous loss

of reputation or because he does not speak English, or

oo 64 Legal Aid flandbook 6.
65 Ibid,
66 Zander op cit 66,
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has s me mental handicap or for other reasons cannot

cope o7

In each year between 1972 and 1982, 99 per cent of
the applications for trial at the Crown Court were
granced.68 The proportion of legally aided defendants
in the Crown Court rose from 93 per cent in 1972 to
97 per cent in 1982,69 Legal aid is granted irrespective
of whether the accused plead‘s guilty or not guilty.")
The need for legel aid in ceses involving serious of-
fences was spelt out in the following words by Lord
Parker C J in R v Howes?l:

When a man, albeit he is going to plead
guilty, is involved in a serious offence,
carrying a penalty which ... turns out to
be one of seven years, the cases must be
rare indeed in which justice does not
demand that he be granted full legal aid,
solicitor and counsel.

Legal ald is mandatory in the following cases:

(a) where the accused is cherged with
nerder?la;

{b) where the prosecutoer appeals or applies
Eor leave to appeal from the criminal
division of the Court of Appeal or the
Courts~Martial Appeal court to the
louse of Lords?lb;

67 Ibid.

68 Smith and Bailey op cit 514, The Crown Court has
jurisdiction to try all indictable offences., It
also hears sppesls by persons convicted summarily
in the maglstrates' courls and it sentences those
summarily convicted,

69 Ibid.

70 Zander op cit 66.

71 1964 2 QB 439 at 463,

7ia 8 29(1)(a) of the Legal Ald Ack.

71b Ibid s 29(1)(b).
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{c) where a person charged with an offence
before a maglstrates' court is brought
before the court in pursuance of a
remand in custedy and is liable to
pe remanded in custody and is not

{but wishes to be) legally represented;

or

{d} where the accused is kept in custody
to enable inquiries or a report to
be made to assist the couwrt in sen-
tencing or dealing with him for the
offence.?l”

The means test is roughly the same aw for civil

legal aid. In respect of disposable incom: the ac-
cused must contribute a weekly amount for & period
6 months?}®; ang in respect of disposable capital,
the whole of the amount in excess of $£3000.72 The
contribution shall not exceed the actual costs af
the defence.’28 Any contriburion in excess will be
refunded.’2® The court has the discretion to remit
the cantribution where the sccused 1s acquitted or
his appeal against conviction is allowed.??€

7ic

of

7ic Ibid s 29(1)(e).
714 Ibid s 29(1)(d).

7le Average weekly dlsposeble income, £ 42.01 - £48,

contribucion £1; £48,01 - £52, contribution &2;

52.01 - £56, contribution £3; £56.01 -

contribution £4; £60.01 - €64, contribution B5;

. thergefter at the rate of £1 for every £4 ou

of £4 In excess of # G4, Figures taken Erom Hutih

and Bailey op cit note 72 at 516,
72 Swmith and Bailey «p cit 516.
728 Ibid.
726 Ibid,
72¢ Ibid,

Ve sttt ke, " X, i Sl b s
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3 Extra-Judicia) Lesal Aid (The Green Form Scheme)

Legal advice and mssistance is regulated by Part I
of the Legal Ald Act.?3

Under the scheme a client mey consult & solicitor
in privaete practice and obtain help in the form of oral
or written advice, negotistion, drafting of documents,
obtaining an opinion end preparation of & tribunal i |
» case.76 There is no merits test. The only prereguisites p ’
s are (a) that the matter in vespect of which advice or i
essistance is sought involves the application of English } .

S law and {b) that the applicunt satisfies the means test,’! §‘J
¢

Finenclal eligibility is established by the solici~
tor himself with the aid of a green form’8 which sets
out the eligibility limits and the contribution scale.
s The income test is based on the applicant’s take-home
e pay in the previous week. The disposable income limit is
“ £ 93 a week and the disposable capitel limit is £ 655.79

The successful applicant 1s entitled to obtain up
to £ 40 of assistance. T the solicitor wishes to under—
take more than £ 40 worth of work (£ 75 in the cases
i leading to the preparation of en undefended divarce or
SR § judicial separation petition), be must obtain the per-
. misslon of the legal ald authorities.

' 75 B8s 1-5.

q 76 Legal Aid Nendbook 3.

77 Ss 1 and 2(1) of the Legal Aid Act.
! 78 llence the name 'Green Form Scheme',
79 S 1 of the Legal Aid Act.
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The seoliciror is responsible for collecting the con-
tribution, if any, from the client. Ir is not possible
te recever the contribution from the Law Society where

the client fails to pay 1¢,80 ;-

Since 1980 the legal advice and assistance scheme can '
' also be used to cover representation in civil cases in 1
N magistrates' courts, The solicitor must, however, obtain

the permission of the legal aid office before undertaking

| any representation.

The Royal Commission on Legal Services recommendedSl ( -
. that half an hour's legal advice and assistance from so- 4
R licitors who underteke legal aid work should be available {
e to everyone, irrespective of means, free of charge. The i

Commission recommended further that a solicitor should |
be able ko provide legal advice and assistance for a

further 4 hours on his own authority.8Z

) 4 Lay_Centres

i a Historical Backprousd

S 1t became evident in the 1960s that the judicare le«

N gal aid acheme was no longer meeting the needs of the pub-
N lic. The number of poor persons inaligihle for legal aid
had increased.83 Furthermore, there was a maldistribution
W of solicitors. In 1968, for e .n le, Bentham Green, a

N . London suburb, had only 2 firms of solicitors for a popu-
lation of 46 000,84 In s comparatle srea, Poplar, with a
population of 68 OU00 there wag o1 y one £irm.85

:
) i 80 Legal Atd Handbook.

-l 81 Op cit peras 13.5-13.6,
82 Ibid paras 13.7-13.8. .

83 Gooper op cit 26. I
84 Zander 'The Engilsh Legel Profession' 69, |
85 Ibid.
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In 1968 the Society of Labour Lawyers recommended
that neighbourhcod iaw cenires staffed by salaried so-
ilicitors be established to fill the gap in legal ser-
vicea.86 Both the Government and the Law Soclety re- i
jected the 1des.87 The Law Society was of the opinion i
that the legal needs of the public could best be met i
by the solicitor in privare practice 'provided that he “;

|
[
|

is reasdily available to members of the public seeking i
B his help, snd is able to desl with their problems’,88 :

In 1972 the Legal Aid and Assistance Act8% was passed.
Part II of this Act authorized the Law Society to employ
salaried golicltors to provide legal services directly
. The scheme, however, never got off the

to the publ?
ground as no finargial provision was made for its imple-~

- mentation, 90

> b The Emergence of Law fentres

Undaunted by the Government's and the L ty's

k rejection of the idea of neighbourhood law centces, yousg
lawyers, community workers and other inte-usted persors

N
1
i

started planning the organization of legal advice centres
that would provide free legal servicess Lo the puhlic.gl

. The first w centre opened in North Kensington, Lon~
° donr, in 1970, <. was set up by a group of lawyers and
laymen and was funded from charitable sources. After a

. 86 See Cooper op cit 22. See also Jander 'The English
Il Legal Profession' op cit 69,
87 Caoper op cit 22,
. 88 CGited by M Zaander 'Waiverz - The Fnd of e Long Story?'
! (1977) 127 New Law Journat 12°
i 89 {c 50). This Act was consolidat=i “y the Legal Aid Act
! 1974 (c 4).
! 90 ‘The Royal Commlssion on hLagal ..vvl:es op cit para 8.2, .

9
|
I 91 Cooper op cilk 22,
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modest start this centre later won acclasim for its
vigorous advocacy of legal rights. For example, it in-
volved itself in controversial issues of police har-
asament of West Indian immigrants.and it wddressed it~
P self to the housing issues of raciel minorities in me-
).»." tropolitan Londen,92

Wiy In succeeding years law centres vere established at
. the average rate of ahout 4 & year, mostly in Lgndon.93
EC A ¢ Initially they were regarded with suspicion and hostility
' by local private practitioners and the Law Society, who
feared that the sdvent of law centres deprived private

i legal practitioners of much paying work.%4 Ta ensure that } J%
K this did not happen a waiver agreement between the Law i
Society and law centres was issued in 1977 after lengthy jj
2 discussions. The agreement was that, in return for per- 1

mission to establish offices in areas determined by the

. funding agency as ‘areas of need', law tentres would not

B trespass on work Erom which the private profession profits
p considerably: conveyancing, commercial work, personal in-
juries, divorce or criminal cases involving adults,%8

AR

: ¢ The Position at Present ‘
Lew centres have become an estsblished feature of the “.
B English legal landscape. In 1982 there were 42 centres in 1
“"\,//_ operation and some 30 steering groups for new centres were :
g in existence.97 The Royal Commission on Legal Services i
N {
i
62 F W Zemans 'Recent Trends in the Organization of Legal !
. Services' in Bffectiveness of Judicial Protection and |
8 : Constitutional Order W J Habscheid (ed) (1983) H

b 373 at 398.

|
§
93 Royal Commission on Legal Services op cit para 8.1, ‘( B
94 Ibid; Zander 'The English Legal Profession' 69, i

95 Fur an account of the discussions see Zander 'Waivers ~
The End of a Long Story?' op cit 1236-1239. P

96 Ihid 1238, !
97 Cooper op cit 23, ! i
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found that

(t)he impsct of lew centres has been out of |
all proportion to their size, to the number i
of lawyers who work in them and to the amount o
of work it is possille for them to undertake. [
The volume of work they have attracted has
shown how deep is the need they are sttempting ‘}
to meet. It hes dispelled the possibility of i
complacency over the iastitution of the legal i
aid scheme, has emphasized the importance of |
a wider distribution of legal services and i
has shown the desirability of enabling and [,. .
[
|
1

encouraging lawyers to take up work elsewhere
than in their trad: tibgal aress o7 activity
and types of practice, 8

Jeremy Cooper attributes?9 the growth of the law

centre movement to the Law Society's declining influence
on public sector legal services, Very few Law Society ad-
ministraters have committed themselves to the innovation of
alternative legal services schemes.100 According to Cooper
one reason for this is that the Law Society leadership
comes almost exclusively from the ranks of successful

b middle class solicitors who have 'very little conception
/ ! of what the real needs of the poor are'.10} ‘ 4

At present the Law Society is a strong supporter of
the law centre movement.!02 Usuyally law centres refer to

98 Op cit para B.11.
99 Op cit 26~35, )
100 fbid 34, At pp 34~35 Cooper mainteins: 'The Law Society H |
remains content with the legal aid/judicare scheme a8 ; .
the basis of its legal service to the poor, and the ini~ |
) tiatives it has sponsored seem to reflect s rather half~ ,
hearted sense that they ought to be "seen to be doing
. something” rather than any real commitment to change. |
The main thrust of the policy position of the Law Socle~ ]
ty is directed almost exclusively at its trade unien i
function - to look after the interest of solicitors - [
i
!
[

despite continual statements by successive Presidents
that it is also the guardian of the public interest'.
101 Ibid 30,
102 Zander 'The Hnglish Legal Profession' 69, See also Royal
Commission on Legal ' Services op cit para 8.3,

- ks, PR e B e, o N i



private practitioners cases that they can bandle on a
remunerative basi« and private practitioners refer to
law ceantres wora that they find unremunerative. There
is thus = reciprocal benefit, 'and their services com-
plement easch other rather than being ccnnpeti\t'l.ve'.“’3

The centres obtain their financea from various pub-
lic sources. Some are funded wholly by the Lord Chan-
cellor's Department, others wholly by local authorities.
Some are funded partly by the local authority and part-
1y by the Urban Aid Programme of the Department of En-

virosmene. 104

The lack of adequate funding, however, prevents the
centres from offering as comprehensive ~vice as they
wish.105 Whereas between 1978 and 148t spend-
ing on civil and c¢rimisel legal aid in.. & 64
millien to £ 66,5 million a year, the amount voted for
law centres remained at £ 1/3 million. The centres are
thus not ahle to reaumerate their staff adequately or to
provide for thelr pensions. The Royal Commission recom-
mended107 that the centres be financed wholly out of EFunds
provided by the Central Government. The Commission also
called for substantial éxpansion in the number of law cen-
tres. 108 gt present the great majority of the centres are
in Londen and in other industrial cities. The Anti-Poverty
Action Centra in South Wales, which was fanded partially
by the European Economic Community and which was the only
centre which provided lsgal services to the rural poor,

closed down in 1982,

103 Zander ‘The English Legal Profession' 69.
104 Ibid.

105 Royal Comwission on Legal services
106 Cooper op vit 79

107 Para 8.27.

108 Para 8.15,

para 8.16.
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The present Thatcher Government is, however, reluc-
tant to expand public sector legal services.

d The Work of the Centres

Basic to the work of alllaw centres is the aim to cater
for those legal needs that are not met by the traditional
judicare legal aid scheme, The centres, however, differ in
their coastitutions, internal administration and strate-
gies, Dr Cooper has singled out the Brent Law Centre as
being particularly effective in its work,109

(i) Brief Description of the Work of the
Brent Law Centrell0

The Centre is situated in a bourcughwith a population
of over 100 000. The Centre employs a staff of 7, most of
whom are lawyers, The staff are paid on a parity basis,
unlike in some centres. There are no secretarial or ad-
ministrative staff, nor a receptionist or a switchboard.
Each day one of the staff is nominated to answer the
numerous telephone calls, most of which are from members of
the public wanting legal advice.

Although, in principle, the Centre does not provide le-
gal services directly to individual members of the public,
anyuody who telephones is given legal advice and if the
person is eligible for legal aid, the Centre recommends a
solicitor to whom the caller could go for further hkalp, In
some cases the caller is referred to a local organization
that specializes in that type of problem, or the caller may
be invited to come to the Centre for inirial advice, If the
problem is still not solved, the Centre will decide whether

109 GCooper op cit 29B.

110 Information on the Brent Law Centre is taken entirely
from Cooper op cit 102-123.
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or not to proceed with the matter.

As a public relations exercise the Centre does not
refuse certain persons, for example, landlords, legal ad-
vice. Many of the cellers are themselves counsellors ia
other local advice agencies and they telephone on behalf
of their own clients.

Two principles nnderlie the work of the Centre.

First, except the legal advice service offered over
the telephone, the Centre does not assist members of the
public direcrly, The United States experience teaches
that the heavier the demand for a centre's service, the
greater the chances that the quality of service will be
rffected. Furthermore, experience with the traditional
judicare legal aid scheme shows that routine casework for
the poor does not lead to real soclo-political change.

Second, the Centre maintains that if it opens its
doors to everybody, it will not be able to measure its re-
lative benefit to the community as a whole.

The Centre is therefore selective in the matters it
handles., Priority is given to the collective interests
of both the local tenants sssociation and the trade ur
ions - groups that are already working for the collecy -~
interest of the poor and the working classes. The Centre's
management committee is also dominated by representatives
from these two orgenizations. The committee meets manthly
to set broad policy guidelines. Representatives of the
community thus have a major say in matters affecting the
use of the Centre's resources. They also decide what areas

of the law should be given priority.

The deep community roots thus ensure that the real
needs of the people who make up the Centre's client com-
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munity are baing met. The Centre has, for example, helped
the entire lecal tepant population to obtein security of
tenure and indemnity against the carrying out of their

own repairs, It also helped the commupity in its attempt
to stay the closure of a local hospital and in its attempt
to improve fire regulations in high-rise blocks; to im-
prove local road-safety regulations and to publicise the
new equal opportunities legislation. The Centre also pro-—
vides group legal services to meny specific sectors of the
community, including overseas students at a local poly-

technic,

The Centre also produces many publications on socio-
legal matters and on many occasions members of the staff
have led discussions in workshops on legal services.

5 Other Recent Innovations in the Provision of Lesal

Servigces

a Duty Solicitor Schemes in Magis + Lourts

There are over 100 duty solicitor schemes under which
solicitors in private practice attend court on a rota basis
to advise unrepresented accused persons on matters relating
to the plea, bail, legal aid and the adjournment}ll 1f che
accused pleads guilty, he will normally be represented by
the solicitor. If the sccused pleads not guiley, the duty
seolicitor will appear for him on ordinsry lepal aid.112 The
soticitor is paid from the legal advice and assistance

scheme. 113

b Rota Schemes in Citizens' Advice Bureesux

There are about 700 Citizens' Advice Buresux that ad-

111 Zander 'The English Legal Profession' 70.
112 Ibid.
113 Ibid.
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vigse the public on various matters, many of which have

a legal component.“!‘ In over 300 schemes solicitors
attend the bureaux on a rota basis to give gratuitous
legal advice to members of the public.ll3 If the client
requires further legal essistance, the solicitor will
transfer the matter to his office and will handle it unp-
der the ordimary legal advice assistance or legal aid
scheme.“é

Some advice bureaux employ salaried solicitors to
advise bureau workers and their ..ients.l17

¢ The Fixed Fee Scheme

Under this scheme solicitors in private practice
give half an hour of diagnostic advice on payment of a
fixed fee of B 5, irrespective of the client's means,ll8
About BO per cent of solicitors' firms participate in
the scheme.ll9 The aim is to help clients overcome their
initial reluctance to consult an attorney out of fear of

the costg.l20

d Referral Lists

In 1976 the Law Seciety initisted the practice of pud=-
lishing lists of solicitors who accept legel aid briefs in
defined areas of the law.l2! The lists also indicate whether
a firm operates a fixed fee scheme and whether it has an
enargency telephone number, These lists are distributed
throughout the country, free of charge.

114 Ibid.
115 Ibid.
116 Ibid.
117 Ibid.
118 Ibid,
119 Ibid.
120 Ibid.

121 Cooper op cit 32.
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In practice, very little use is mede of the lists.
One reason for this is that they 'are tucked away in
the local library or Citizens' Advice Bureaux'.l?2

The Greater Manchester Legal Services Commitrtee is
presently experimenting with a far more comprehensive
list which sets out, for example, the names of solici~
tors who are willing and able to represent clients be-
fore certain tribunals; the solicitors' date of admis-
sion, their field of speciality and their emergency te-
lephone numbers.123 The lists slso indicate the forrign
languages, if any, spoken in the firm and the Fforeign
legal systems in which solicitors have experience.u"

6 General Comment

The universal criticism against the legal aid scheme
is that the financial eligibility limits are too low
and, therefore, have the gffect of excluding many worthy
applicants from the benefit of legal aid. That the means
test operates as a real barrier is evidenced by the
1982/83 statistics which show that 78 per cent of the
legal aid grants masde were without any contribution on
the part of the legal asd party.l25 Tie Margaret Thatcher
Government has, as could be expected, rejected the
fundamental recommendation by the Royal Commission on
Legal Services that the financial eligibilivy limits
should be abolished and that the contribution be fixed
at an appropriate levei.}26 This is unfortunate since the
basic public grievance against the scheme still remains.

122 Ibid,

123 Ibid 33.

124 Ibid 34,

125 1Ibid.

126 See ibid 358,
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The widely raported announcement by the Government
in June 1985, that it intends to cut social spending
drastically, does not awgur well for the developments
on the legal aid froat, First, because there is a very
strong likelihood that the Government will be disinclined
to uprate the eligibility levels regularly to keep pace
with inflation. Also, one can expent more rigorous means~
testing, especially in the realm of criminal legal aid.
In 1981 already the Lord Chancellor's Department issued
e circular to justices' clerks in which they were
pressurized to ensure that 'legal aid in crimimsl pro-
ceedings should secure value for money® and that 're-
alistic’ down payments should be required in all suitable
cases'.127

The other disturbing feature of the Government's
austerity programme which is likely to come into effect
in 1987, is that inp certsin cases agarieved social wel-
fare recipients will no longer have the right to appeal
to the Social Security Appeal Tribunals.l28 This means
that the poor, those who are least able Lo assert their
rights, will be exposed to arbitrary action on the part
of those cfficials who will be actiag vigoerously to im-
plement Government directives on cost~saving. At present,
the claimant before a Social Security Appeal Tribunal
receives only compensation for loss of earnings and
travelling expenses whatever the outcome of the hearing.
No costs can be awarded sgainst him. 129

Thirdly, the Goveraument's proposed austerity programme
is bound to have a dampening effect on the more radical
reform initiatives which aim to expand public secrer legal
aid and te overcome the social and psychological barriers

127 L C D Circular 81(3) reproduced in (1981) 131 New
Law Journal 359,

128 The Times 21 June 1985,
179 Smith and Bailey op cit 367.
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which prevent the underprivileged from availing themselves

of legal services.

The problem of access to lawyers has not been solved
by the legal aid scheme. Solicitors, too, are not making
enough use of the opportunities afforded them through
the relaxation of the rules on adver:ising.lSo At the
moment advertising is sporadic and st¢ill very modest.
This is spparently due to the iine distinction which
the Law Society makes between 'informative' and ‘'in-
farmational’ advertising ~ a distinetion which is di1f-
ficult to make in practice. Some local law societies
claim thet nobody other than the Master of the Rolls
and the Council of the Law Society can recogrize this
distinction. 131 ¢ seems, however, that the profession
has not yet fully overcome its trsditional negative
attitude towards advertising legal sarvices.l32 The ef-
fect of this 3s that *.e pror and the uneducated, whase
chief source of ianformation is limited to the mess media,
are not being adequately alerted to the availability of
legal assistance in.areas in which people are not general-
1y aware that lawyers can help, such as social security,
housing. employment, discrimination and immigration.

There is a need for wider and more regular advertise-
ment. Statistics show, tou, that 77 per cent of the public,

as opposed to 15 per cent, are in favour of adven:ising.)33

In the United States empilrvical studies on the advertising
of legal services show slso that it reduces costs and in-
creases access to lawyers without any adverse effect on

130 See J Loosemore and R Parsons ‘Legal Services - The Way
Ahesd for Solicitora' (1985) 135 New Law Jourmal 525;

S Krappel 'Solicitors' Advertising: Is Anything Going
on?' (1985) 135 New Law_Journgl 567.

131 ‘'Changing Professional Rules' (1985) 135 New Law
Journal 524,

132 lLoosemore gnd Parsons op cit 525,

133 Kreppel op cit 568.7
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the quality « legal services.i34

Once lawyer advertising in England gains momentum,
as it syrely will, the legal profession as a whole will
have tu take a critical and realistic look at the need
to retain the division of the profession into solicitors
and barristers. The reason is that 1f solicitors hold
themselves out as specialists in cartain fields and 'if
they do consequently develop enormous expertise in the
various fields, it will make no sense to continue to
deny them a right of audience in the superior courts. The
traditiona) argument for the maintenance of the status
gue is that barristers have more time to prepare casesa.
But even tHis argument will flat once smost solicitors
have modern, time-saving technological equipment in their
offices.

Very recently, some radical young barristers, 'the Bar
Reform Group', drafted a private member's Bill which
inter alis would abolish the Bar's monopoly in the su~
perior courts and the distinction of Queen's Counsel,135
The Bill would ‘end restrictive practices, stop the end- '

less multiplication of fees, introduce genuine competition,
and democratlize a profession which is in danger of heco‘ming
a caste, It would end the flummery of legal practice, and
hopefully bring down emcalating foes',136

Needless to say, this 'intriguing'l37 Bill hes little
chances of being passed. But it is important for the fact
that it! .depicts the type of discussion which, through
advertising, is bound to develop around the question of
the costs of lugal services -~ certainly much more so than

134 See D J McQuoid-Mason 'Ethics and the Attormeys'
Profussion: Fact or Flction? Some Perspectives from
the Consumer's viewpoint' (1983) Acta Juridica 213

at 224. ) -
135 See 'Austin Mitchell Tackles the Bar' (1985) 135
New Law Journal 524.

136 Ibid.
137 Ibid,
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in the past. The fact that the profession has lifted the
ban un advertising and haa abolished the two counsel
rule (at least in theory) ~matters which were taboos
less than a decade ago ~ shows that even the most die-
hard traditional practices are not all that immune

fram refora.

There is one feature of the Brirish legal practice
which, 1f allowed to flourish, will seriously uadermine
the spirit of legal aid, namely, racial discrimipation
within the prufession. This problem is most vivid at
the Bar whers Black barristers have difficulties in
finding tenancies. Also, many White solicitors, as a
matter of principle, do not instruct Black barrist. 3138 .
sometimes even when the client asks that a particular
Black barrister be briefed,39

At present there are 210 Black practising barristers,
yet only 48 of the 320 sets of chambers have Black ten-

ants, 140 There are only 5 Black barristers practising
outside London.l4l

The Law Society has repeatedly sought to pretens that
there is no racial discrimination against Black sv.icitors
and has consequently not undertaken anything concrete to
curb discriminatory practices, At a recent conferenr
held in London Black solicitors made a scathing att .k
on the Law Society for ignoring discrimination agalust
Black members of the profesaion.““z

138 Editorial: 'Minority Entry iete the Legal Profession’
{1885) 135 New Law Journal 521 {cited hereafter as
Editorial),

139 J Morton 'Discriminstion in the Legal Profession’
{1985) 135 New Law Journal 573 continuved at 587,

140 Editorial 521,

141 Ibid.

142 Bee generally Mortor aop cit,
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The Royal Commission on Legal Services correctly
pointed out that 'a failure to remove even the ap-
pearance of discrimination from the legal profession
reduces the confiden s every sector of the public
in the administration of justice',}43 It really makes
no sense for the profession to speak of equal access
to the law on the one hand, and on the other to make
it difficult for minorities to enter the profession.
From a legal aid point of view alone, Black lawyers
could play a major role in servicing the needs of the
underprivileged immigrant population - legal needs which
are rarely met in practice elther because they are not
perceived as legal needs or because most White lawyers
are simply not equipped to deal with the problems of
minorities. There is, therefore, apart from all else,
a need to promote the entry of Black lawyers into the
profession.

The law centres are fulfiiling an important funmution
in mobilizing collective legal needs to accomplish wider
socio-political change through the law. In this regard
they are meeting those needs which cannot be serviced by
the judicare legal aid and advice scheme. But they have
one common problem: funding. Judging by the tone of the
Government's 'belated' and insulting4® reply to the re-
commendations put forward by the Royal Commission on
Legal Services, it s most unlikely that the law centres
will receive additional funding from the Lord Chancery's
Department.

The Govermnment did net even bother to respond to an
important recommendation of the Royal Commission, namely,
that legal aid be made available for relator actions,
whick are actions by the Attorney-General on the relation
of the person or group (the relator). It ought to be pointed
out that 'the relator can only act in the name of the At-

143 Op cit para 35.2.
144 Smith and Bailey 374,
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torney-General if he has the Attorney-General's consent

to do so, and it is for the Attorney-General alone to

decide in each case whether to allow his name to be |
used and the litigation to be instituted'.l45 Relator 4
actions are, however, expensive to finance., First, be- :
cause the relator must employ both a solicitor and
counsel even to obtain the permission of the Attorney-

2 General. Secondly, because the court proceedings are
‘wsually complex and lengthy. An ordinary person of
> modest means can ill-afford to bring such an actien.
As legal aid is not available for relator actions only
i a wealthy person or an organization endowed with suf- 3
ficient resources can afford to bring such actions., There

is therefore a real need to extend the legal aid scheme TR
e to cover actions brought in the interest of groups, for i N
: in practice it is usually the poor, as a group, who are

most vulnerable to the effects of unlawful conduct of |

industrial concerns and administrators. |

[ Legal expenses insurance which defrays the costs of !
litigation is only of recent innovation.l48 It provides

i cover for individual persons, members of families or
STOUPS-"“ At present it is marketed through the profes- |
sion but the response has beun small, 148

. 145 J A Jolowicz 'The Protection of Diffuse, Fragmented
Lo and Collective Interests in Civil Litigation' in

Habscheid (ed) Effekciver Rechtsschutz und verfassungs-
E méfige Ordnung {I985) 53 at 63,

i 146 Smith and Bailey op cit 374,

s 147 Ibid,

148 Ibid,
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9 LEGAL ASSISTANCE FOR THE POOR UNDER ROMAN-DUTCH LAW
AND DEVELOPMENTS THEREAFTER

1 Lexal Representation

Under the early Roman-Dutch Law a litigant was not
allowed to be formally represented in court by enother;
he had to act in person.l In the course of time, however,
the courts of Holland began assigning 8 special class of
representatives called taelmannesn, proguratores or pro-
cureurs to plead for their print::[pals.:Z In the case of an
indigent accused, the judge was obliged to appoin:c such a
taelmap who was 'schuldich in des anders woirden te comen
ende sijn beste te bedinghen mit recht,...'3

In June 1450 the Court of Holland decreed that thence-
forth all litigants had to have legal representation.? It
was not necessary that the party appear personally before
the Court es long as the attorney was armed with a proper
mandate from his principal.5 Before inferior tribunals an
attorney alone could conduct and defend the csse, but in
the superior courts the accused had to have the assistance
of both sdvocate and attorney.®

1 For the development of the law of procedure from the time
of the Frankish Empire, see Weasela op ecit 174 £f.

2 Ibid,
3 J P De Monté Verloren Geschiedenis ven het Wettenschap

van het Strafrecht en Strafprocesrecht in de Noordelijke
Nederlanden vobr de Codificatie (1942) 9.

4 C H Van Zyl 'A Brief History of the Law of Attorneys

so far as South Africe is Concerned' (1912) 29 SALJ
261 at 263.

5 Van Leeawan Hel Rooms-Hpllands Recht (1664) 5.4.4;
Voet QCommentarius ad Pandectas (1698 - 1700) 3.,3.12-
3.3.14.

6 Voet op cit 3,3,14-3.3,15;
(1746) 27.4-27.6 and 27.4.8-27.4.10.
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Article 14 on an ordinance of Philip II promulgated
on 9 July 1570 forbade an accused in a criminal trial to
be represented by counsel unless the judge deemed it
necessary.’ This prohibition did not apply where the ac—
cused was unskilled in forensic matters, or where he was
intoxicated or where his behaviour upset the decorum of
the Gourt.® Also, the prohibition against the right te
counsel had no universal application in Holland. In some
towns buvahers could insist that their defence be con-
ducted by an advocate.? But these exceptions should not
detract from the severity of the extraordinary criminal
proceedings which the 1570 Ordinance sought to make more
common . Lamenting the departure from the ordinary proce—
dure which afforded an accused continued recourse to
counsel, Fruin, in his Toelichting to the July 1570 Ordi-
nance pointed out:

In het ordinaris proces kan die besculdigde zich

gedurende den ganzen loop van het process doen

bujstaan door een precureur en voor de hoven boven-
dien nog door een advocaat: in het extraordinaris
mag hij alleen no die ondervraging in de gevangenis
een rechtsgeleerde raadplegen. In het ordinaris
proces staan twee gelijke partijen tegenover elkaar:

in het extraordinaris staat tegenover den belee-
digden staat cen weerloos misdadiger.l0

7 Van Leeuwen op cit 5.4.3. and 5; Voet op cit 3.3.1,
In criminal trials it appears that in the year 1406 al~
ready every accused 'hi si poirter of iandman, mocht ai-
tijd een "tael" - of "talmen", advocaat nemen, die syne
tale hout; deze behoefde geen stedeling te zija.' P J
Blok Geschiedenis eener Hollandische Stad (1910) 231.

8 S Selikowitz 'Defence by Counsel in Criminal Proceedings

under South African Law' (1965/1966) Acta Juridica
53 ax 58.

9 Wessels op cit 376; Selikowitz op cit 58-539., For

the harsh effects of the Ordinance, see J Dugard JInktro-—

duction to Criminal Procedure {1977) 6-9

10 R Fruin QGeschiedenig der Staatsinstellingen in Neder-
land tot den Val der Republik 2 ed (1922) I46. See also

Voet op cit 48 2.20.
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In civil proceedings the attorney's role in the tech-
ni~alities of civil litigation became increasingly indis-
pensanie.ll Tt was, however, illegal for an advocate or
an attorney to contract with a client for a share in the
proceeds of a lawsuit., Their fees were fixed by tariff, 12

a Prg Deo

The Roman-Dutch J.aw did grant leave to indigent persons
to sue pro Deo.'3 The indigents' applications to be represen—
ted gratis and pro Deo, had to be accompanied by proof of
poverty.“‘The application was rejected where the poverty was
faked or where the intended action did not constitute a
ground upon which relief could be granted.l®

How effective the pro-Deo system operated for the bene-
fit of the accused remains speculative, Voet (1647 - 1713),
the greet Dytch jurist at the time, advised against exempting
experienced and eminent counsel from pro-Deg work. The judge,
Voet said, should equalize the division between the parties,
lest the client sustain defeat more by reason of the in-
expertness of 'raw members and novices than by the injustice
of his cause',16

2 Buhseguent Developments in the Netherlands
Pro-Deo legsl ald was abolished in 1957 with the intro-

duction of a State-~subsidized legal aid scheme.

a The Lepnl Aid Scheme

The legal aid scheme is regulated by the Wet op de
Rechtsbijstand aan On-en Minverme endqﬂ” (Legal Assistance

11 VWessels op cit 196,
12 Ibid.
13 Van der Linden Institutes of Holland (H Jute trans 1884)3.1.25,

14 TIbid.

15 Ibid.

16 Op cit 3.1.11 (CGane's translation). ,
17 0f 1957,
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to the Needy and Indigents Act),

Under this scheme the legal aid applicant £irst goes
to the local municipality where & means test is conducted.}8
Where the applicant satisfies the means test he is given a
certificate of indigence which he then submits to the local
legal aid office.l9 The legal aid office decides whether
or not an attorney should be assigned.

As in West Germany and in England, legal aid is granted
on a contribution basis. }amilies with a monthly net in-
come of less than HEL 2000 are entitled to free legal aid.20
It is estimated that about 60 per cent of the Dutch popula-

‘tion is eligible for lepgal aid.

In recent years the legal aid scheme has been subjected
to considerable criticism. Professor Jessurun d'Oliveira
points out:

The present Act, the WROM, is no longer ade-

quate, Not only does it contain discriminatory,

humiliating and patermnalistic elements, and are

aliens, as a rule, unjustifiably excluded from

legal aid, but furthermore, practices have de-
veloped which this Act no longer takes care of.2l

To eliminate these flaws and to provide 'the legal
bedrock for social developmenl:s'22 a preliminary draft of
a new Legal Aid Act (Wet op de Rechtshulp) was published
in 1980.23 The Bill has, however, been withdrawn in the
Light of the recent cuts in Government spending.24

18 H U Jessurun d'Oliveira 'Protection of Diffuse, Frag-
mented and Collective Interests in Civil Litigation'
(1983) 30 Netherlands International Law Review 161 at 182,

19 Ibid.

20 Ibid note 72,

21 TIbid 83.

22 TIbid,

23 TIbid.

24 Cooper op cit 299,
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b Law Shops (Rechtswinkels) !

The socinl‘awnreness that developed amongst young IS
people in the wske of the student unrest in the late 1960s i
had a profound effect on the provision of legal services i

in the Wetherlands.

In June 1970, a special issue of the Journal of Dutch
Law Students, Ars Aequi, was dedicated to the problem of
uamet legal needs.23 The Bar was strongly criticized for

its unwillingness to attend to the legal needs of the poor. -
The studgnts called for the establishment of a 'Social Bar'. N
In 1969 already, some law students in the University of "
Tilburg set up a law shop in old premises in the centre
of town. The students wanted simply to offer legal advice

to the poor and to make their skills socially useful. 26

. Within a few years of the opening of the Tilburg law
shop, about 90 law shops were established in all university
towns throughout the country.?’ The law shops are staffed
)‘ mainly by student volunteers who are assisted by soclally
. committed lawyers, both practising and academic. The law
i shops are open Lo the public a few hours a day, Each law .

ghop has had an average of between 6000 and 7000 consulta- :
tions per year - four times the number of persons who are Lo

assisted under the legal aid scheme.?8 Professor Freek

% Bruinsma wriltes: )

The law shop movement derived its political
influence Erom the fact that it put into i

25 See 'De balie: een leemte in de Rechtshulp?' (1970)
6 Ars Aequi 226 ff.

26 B Garth Neighbourhood Law Firms for the Poor (1980)
119. See also Cooper op cit &6.
27 Blankenburg and Cooper op cit 279,
28 J C Houtappel 'Access to Justice in Holland: A Summary'
in M Cappelletti and B Garth (eds) Access to Justice
I book 2 (1978) 581 at 591.
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practice an alternative legal service: the
existence of a law shop was a practical
criticism of the professional legal services
by wie nrivate bar. In the first years of
their existence, some doubts were raised

about the quality of the legel services by

law students, but these were not substantiated,
while the law shop movement referred con-
vincingly to the accessibility of the law
shop, the kind of legal problems the lay shops
handled, i.e., welfare state law, and the kind
of people the law shops serviced, i,e., low
income people. At all these points a law shop
scored better than the office of a lawyer; at
least in the eyes of the public at large.Z

Law shope are subsidized by the Ministry of Justice.
Some law shops are opposed o Government funding out of
fear of forfeiting their cherished independen:e.3o

Initially, the Dutch Bar Association was opposed to
the lav shops. But when practitioners in private practice
recognized that the law shops were not diverting clients
or income away from them but were instead referring pre-
viously unrepresented clients to them, they sensed the need
to co-operate,3! The Bar Association then joined the law
shops in lobbying the Government to establish legal aid
bureaux (Buros vaoyr Rechtshulp) - a concept which grew out
of a research project conducted by the Institute for Crimi-
nology at the Free University, Amsterdam.32

¢ Legel Aid Buresux

The first bureau was set up in Amsterdam in 1974, By
1983 bureaux hed been established in 19 administrative
districts,33 Most of the bureaux have branch offices. The

29 Cited by Zemans op cit 394,

30 Blankenburg and Cooper op ecit 279,
31 Zemans op cit 394,

32 Blankenburg and Cooper op eit 276,
33 Ibid 277.
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bureaux are private foundatlons, subsidized entirely by
the Government.3# Each bureau has a menagement board con-
sisting of nominees of the Minister of Justice, represen-
tatives of the Bar, and persons not directly involved in
legal aid.33

The bureaux have the dual purpose of granting legal
aid certificates for the judicare scheme end giving ele~
mentary or so-called 'eerstelijnsrechtshulp'.36 They also
recommend lawyers who accept legal aid briefs, especially
those who are specialized in the legal problems of the poer
as a class, The bureaux do not conduct any litigation them-
selves,

In 1982 the bureaux were consulted by approximately
240 000 people. Aliogether the bureaux employ some 200 law-
yers and 100 administrative workers., Lawyers employed by
the bureaux are not allowed to become members of the Bar,39
This is because attorneys are not allowed to advertise their
services wheress the bureaux do so,40

An empirical study undertaken by Professor Freek Bruinsma
of the University of Utrecht showed that because of the heavy
caseloads the quality of legal advice given by the bureaux
wes poor in one-~thlrd of all cases. It was found that the
bureaux generslly neglected giving advice on the social
aspects of the clients' legal problems. It was also found
that, contrary to their 'alternative' ideology, many bureau

34 Ibid.

35 Ibid,

36 N Huls 'Rechtshulp' (1983) 3 Recht en Kritilek 343 at 347.
37 Ibid 344,

38 Ibid,
39 Blankenburg and Cooper 277,
40 Ibid 278,

41 Huls op cit 349,
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workers projected a formal 'Officer of Justice' profi].e.42

To remedy these defects several bureaux are now lim~
iting their in-take capacity in order to improve the
quality of the work,43

d Lawyers' Collectives

Lawyers' collectives, generally referred to as the
Social Bar, were first established in 1974-1975 in the
wake of the law-shop movement.%4 The collectives offer
perspectives for young lawyers with socio-political in-
clinations. Many lawyers who belong to collectives are
themselves politically and socially active. Some are
active in mobilizing clients with collective problenms,
such as those related te housing, traffic congestion,
pollution and urban renewal.43

Initially, some of the collectives received interest-
free loans from the Government, but at present they depend
almost entirely on legal ald income., Their average per
capita income ie, Lowever, below the average natlonal
minimum wage.46

3 The Importance Attached to Legal A |

Between 1972 and 1982, Government expenditure on legal
aid jumped from HEL 25 million to HEl 225 million.47 This
impressive amount, for a population of sbout 14 millios,
testifies of the enormous drive of the Dutch legal aid
movement. The Netherlands has rightly been referred to

42 Ibid.
43 Ibid,
44  Blankenburg and Cooper op eit 279,
45 Ibid.

46 GCooper op cit 82,
47 Zemans op cil note 38 at 394,
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as the 'potential bright spot in the reform of legal ald'.48

The legal aid movement derives its strength from the
strong alliance between the law facultieas, social scien-
tists and the public-sector lawyers, There is a comtinuous
debate on the subject of legal services, and there is a
common interest to use legal aid to effect struc.ural change.
To these ends lawyers’ collectives, legsl aid bureaux, uni-
versities and private practitioners ~ all who have a common
interest in reform projects ~ have grouped together to form
the Legal Aid Association (Vereeniging voor Rechtshulp).4?
The Association has regular meetings with the Ministry of
Justice and also has a say in proposed legislation on matters
which concern it.50 Recently the Association was given funds
by the Ministry of Justice to employ a part-time adminis-
trator,31

4 Future Developemnts

In the light of recent cuts in social welfare budgets,
the Minister of Justics announced his plans to introduce
provisional austerity measures in the gsphere of legal aid,52
These irclude the exclusion of certain matters from the
ambit ~f the legal aid scheme, the introduction of a more
stringent means test and a 10 per cent redvction in re-
muneration for legal aid work.33

48 M Cappellettd B CGarth N Trocker ‘Access to Justice:
Variations and Continuity of a World-Wide Movement'
(1982) 46 Rabels Zeltschrift 664 at 677.

49  Blankenburg and Cooper op cit 280,
50 Ibid.
51  Ibid.

52 See P Ingelse 'De Socilale Advocatuur: niet voor God,
waasr naar God' (1983) 7 Nederlends Juristenblad 212,

53 Ibdd.
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These snnouncements have provoked strong opposition
from the profession, It is estimated that if the Minister's
plans are implemented the lawyers' collectives, for example
will lese between 20 and 30 per cent of their present in-
come .54 This would mean the end of the Social Bar, But the
Dutch are wnown for the social experiments. Indeed, the
growth of legal services programme is largely attributable
to resourcefulness and bold experimentation. It is there-
fore unlikely that the Minister's provisional measures - if
they are implemented - will desiroy the legal aid infra-
structure. 4s one of the chief exponents of the legal aid
bureaux put 1t: 'De rechtshulp is himi hechter vervenkerd
en beter beschermd tegen scherpe bezuin1gingspoliciek.55

54 1bid, See algo P de Koning and ¥ Verberne ‘'Rechtshulp'
(1984) 1 Recht en Kritiek 94 at 102,

55 Huls op cit 362.
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10 ACCESS TO THE La:! IN SOUTH AFRICA:
AN BISTORICAL SUKVEY

1 The Barly Period

When van Riebeeck and his entourage occupied the Cape
in 1652, the law of Holland became the law of the Cape.t
All legel matters, both criminal and civil, were admin-
istered by the Raad van Justitie (Council of Justice)
which sat in Cape Town. Although the law was certainZ,
it was uncertain to the extent that the judges had only
a vague urderstanding of it; the only requirements for
judicial office being that judges should be members of
the Dutch Reformed Church and not closely related to one
another.3

The procedure in civil and criminal cases was regu-
lated by the Ordinances of Philip II of Spain passed in
1570 and 1580 respectively.“ The principal functicnary
of the Raad was the fiscal, a hiéh—tanking official in-
vested with extensive powers and responsible only to
the Here Seventien whose interests he looked after.>
His was a thankless office which attracted nothing but
the opprobrium of company servants. Because he received
a share of the fines imposed by the court, he was usually
far from regarding the protectien of the subject as lying

1 H R Hahlo and E Kahn The South African Legal System
and its Background (1973) 572,
2 Ibid 574.

3 G G Botha 'The Early Inferior Courts of Justiie at
the Cape’ (1921) 38 SALJ 406,

4 Wessels op cit 362,

5 C G Botha 'The Public Prosecutor at the Cape Colony
up to 1829' (1918) 35 SALJ 399-400.
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within his province.® The'slaves loathed him with a
hatred that lacked nothing in depth and sincerity, a
state of mind that wes cordially shared by a large Q
number of Buropeans as welll’ The few acquittals of |

i R company subjects is expleined by the fiscal's reluc~
tance to prosecute where the chances of securing a
R conviction were slim.8

Courts of landdrosts and heemraden were later

B established in country districts to relieve the Raad
of trivial cases, These courts had jurisdietion over B
water ceses and in all cases in which the amount in 1
controversy did not exceed 50 rixdollars (£ 10).%

. Crimea committed in the landdrost's district were prose~
cuted by him before the Raad in Cape Town, subject te

K the fiscal's right of prevention in the prosecution of
all crimes,10

The strong democratic principle espoused by Commis-—
gioner van Rede 'om ieder regt ende gelijck te doen
y : hebben sonder aansien van personen'll found no immediate
echo amid the harsh facts of experience. The Rule of Law "

was non-existent. Justice was administered roughly,l2

te 6 M Wilson and L M Thompson (eis) The Oxford History
of South Africa 1 (1969) 297. See also C G Botha
'Criminal Procedure at the Cape During the 17th and
18th Centuries’ (1915) 3% JALJ 319.

7 V de Kock Those in Bondage (1950) 160,

s 8 R H Elphick [The Cape Khoi and the First Phage of
g South African Race Relations (1972) 246,

9 Botha 'The Early Inferior Courts of Justice ot the

N Cape' 408 and 411,

10 Ibid 409,

11 A J Boeseken Nederlandsche Commissarissen aan de
Kaap 1657 - 1700 (1939) 127. .

12 Wilson and Thompson op cit 297,
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People could be banished without trial and any company
servant could be summarily transferred to another sta-
tion without redress.!d Court proceedings took plate in
foribus cleusus,t4 Although judgement was pronounced in
public, no grounds were given, and torture was freguently

use¢ to extract confessions, 5

e

8 Access to Justice for the Khoi

In practice, only freamen and company servant3s had
access to the courts.'® Slaves were regarded as non-
existent at civil law.l7 Disputes between Khoi and the
White settlers were handled extra-judiciaily by the com-

" nander or his agent.

" Although the Khoi were regerded as a free and inde- i
pendent people, in the eyes of the law they were an in-

s ferior class.l® The field~cornst was empovered to inflict

~>cporal punishment on a Khol without the formality of a i

trial,1? 4 Rhoi who lodged & complaint against an employer

“ was liable for detention in prison till his case was heard;

and where the complaint was unfounded, he was, like the

slave who brought an unfounded charge of maltreatment

against his master, punished according to the nature of

the case.20 Only in 1671 ~ 72 did the authorities extend

N 13 Ibid 222,
3 14 TIbid.
L 15 Botha ‘'Criminal Procedure at the Cape During the
! 17th and 18th Centuries' 321-322,
16 Wilwon and Thompson op cit 297.
17 TFor legislation affecting the slaves, see I T Edwards
k) Towards Emanripation (1942) 224-226.
e 18 Blphick op cit 241, See also W M Mac Millan Ihe
B Cape Colour Question (1927) 156,
19 Mac Millian op cit 156,
20 Ibid.
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the jurisdiction of the Raad to include the trial and
punishnent of Knoi. 2t

In 1748 Khoi were granted the vight to lodge com-
plaints against Whites, before the courts. However, in
1797, when & Khoi summonsed & White woman before the
Stellenbosch College, the heemraden protested bitterly
out of fear that Khoi would gain the impression 'gelyk~
standig met een burger te zijn'.zz The heemraden were
reluctant to agree with the landdrost who said that it
was his duty to treat Khei ‘als zig zelve; dat zulks
de waare gelijkheid uitwaakte, wijl men voor't regt alle
gelijkstandig waaren',23

MacMillan's remarks about the obstacles beretting
racially discriminated persons in their quest for justice
aye as valid today as then:

Where the laws themselves were so far from per~
fect, the hope of reasonable protection for the
coloured people now depended more than ever upon
the efficiency of adminastration. In the best
possible circumstances, it is hard to messure the
dissdvantages of a backward Native who has to
appear in & court of law, whether as plaintiff or
complainant. He is deficient in, if not totally
ignorant of, the language of the courts' pro-
ceedings; even if he understands more than frag~
ments from an interpreter, the atmosphere nf a
law court must add to his natural embarrassment
in the presence of masters who are still more
conscious of rheir own superiority to this ragged,
unwashed, stammering mortal. This very feeling of
superiority is a sore tax on the white man's im—
partiality and sense of justice in declding for a

21 Biphick op cir 241,
22 Qited by P J Venter Lasnddros en Heemraden (published
in Archives Yesr Book For South African History

(1940 II; 38.
23 Thid,
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coloured person against e white man. The
conditions in those days were even more un=
favourable than they are today,...The appeal
to the law was 2 novelty; distances were far
longer, and the Judges of High or Circuit
Court necessarily dealt only with cases
pussed onr by the Landdrosts, and followed
only the main roads, never reaching the re-~
mote and outlying districts where supervision
was most necessary. The welfare of the Hotten-
tots therefore would depend in the first in-
stance on the nearest official, the field
cornet; and much definite evidence goes to
show that the interests of these minor offi~
cials were so completely identified with
those of their fellow farmers that they aire
unlikely to dispense a partial justice.

The Bible, although it formed no part of the Roman-
Dutch law, frequently plsyed a lively role in court pro-
ceedings. For example, in 1685 in a case where a master
was charged with the murder of his alav., ~ Stellenbosch
landdrost cited 2 Exodus 21,21-22 to supmutt the argu-
ment that it is not the crime itself but the criminal's
status which should determine the nature of the punish-

men:.25

2 Eiphteenth-Century Enliphtenment and its Effect
at the Cepe

The last three decades of the eighteenth century
could aptly be described as the Age of Reason, New ways
of thinking about man, society, state and the economy
emerged. This intellectual force expressed itself dra-
matically in the American Revolution, the French Revo-
lution, the unification of Germany under Bismarck and
the wars of liberation in Latin America and Greece. The

24 MacMillan op cit 159,
25 Venter op cit note 82 at 38. °
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secular natural law, the principal propellant of the
revelutionary movement, provided new approaches to law
and the administratlon of justice. Obsolete and unjust
political orders were supplanted by new structures in
which the accents were placed on the concept that all
men are created equal -~ an idea which became firmly
established as a new guiding principle in Europe.

Such revolutionary thought found no echo at the Cape.
The remoteness of the Cape from Europe and the isolated
frontier mentality are, perhaps, factors which counted
against the importation of European radicalism. Instead,
the intense hatred the Boers had for a selfish, mono-
polistic company rule reduced Lheir political outlock
to 8 fierce obsession with producing the sterling quali-
ties necessary for survival. The isolated life of the
frontier district was ideal for this. It bred an inde-
pendent, resourceful and hardy strain of man and woman,
Steeped in the pastoral traditions of the 0ld Testament,
the Boers began ko see themselves as God's chosen people.
Strenuous constructions were placed on biblicel texts to
give cusrency to the raticnale that the inequality of man
and raclal oppression were divinely ordained.

3 First Britigh Occupatign (1795 ~ 1803

In 1795 a British sguedron wrested the possession of
the Cape from the Dutch, Siace the new regime was only
temporary and was reluctant to antagonize the colonists,
1t dintroduced only a few changes to the existing crder.
The administration of justice did not undergo radical
reform. An instruction to Governor Macartney read: 'The
administration of the civil and criminal justice do con-
tinue un the sncient grounds, except where it shall have




already been altered'.26 The governor was instructed
to take 'especial care that in all Courts established
within the said Settlement Justice be impartislly ad-
ministered'.27 Torture was abolished in 1796, so too
were the barbaric forms of punishment.28 However, the
administration of justice remained in the hands of un-
qualified judges.29

4 Batavian Period (1803 - 1806)

In 1803, pursuant to the Treaty of Awiens, the Cape
was restored to Holland, then known as the Batavian Re~
public.

De Mist, the new commissloner, introduced important
changes in the Administration of Justice, The judicial
and the executive powers, which in practice were synony—
mous, were separated, thus establishing the independence
of the Bench.30 A legel qualification became a prerequi-
site for presidency of the Raad.3l An Attorney-General
replaced the fiscal, and was no longer entitled to part
of the imposed fines.3? Arrests could be effected only by
judicial decree3? and the searching of burghers' homes

26 Proclamation of 24/26 July 1797 Kaapse Plakaatboek
(1795 - 1803) V.

27 G W Bybers Select Constitutional Documents Illustra-
ting South African History, 1795 — 1910 ({1918) 6.

28 G M Theal Records of the Cape Golony 1793 - 1831

(1897 - 1905) I1 6, See also S P Whiting South Africa

in the Making 1652 - 1806 (1966) 204-205. For a com-
prehensive discussion on the extent of the Jjudicial re-
forma, see G G Visagle Regspleping en Rep aman die
Kaap van 1652 tot 1806 (1969) 91-97.

29 C F Muller (ed) [Five Hundred Years: A History of South
Africa 2 ed (1975) 103,

30 Visagle 100-101.

31 Ibid 101,

32 Muller (ed) op cit 111,

33 Visagle op cit 105.
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was subject to the fiat of the governor and the knowledge
thereof by the president of the Raad.34 The Raad was in-

structed to issue 'prompte en goede Justitie' irrespective
of person35 and landdrosts were ordered to guaerd the in-
terests of slaves and Khoi,36

Furthermore, qualifications were clearly laid down for
the admigsion of legal practitioners, The right to prac-
tise as an attorney or advocate was subject to the approval
of the Ra_a_d_.37 Legal practitioners had to be of 'good stan-
ding', 'good reputation' and 'proficient in the Dutch
language', and they were required, except those who al-
ready had a law degree, to take an examination in judicisl
practice before commissaries of the Raad, before they could
be admitted to practice.35

In proceedings before the Colleges of landdrosts and
heemraden litigants were, as a rule, required to conduct
their pleadings orally and in person. Legal representatives
were gllowed only where the circumstances of the matter re-
quired a different procedure.Bg The Colleges adhered to
this practice untll they ceased to exist.

In proceedings before the Ragd, where a party was un-
able to secure the voluntary aid of a legal practitioner,

34 Ibid,

35 Ibid 103,

36 TIbid 109.

37 Ibid 107,

38  Ibid.

39 Art 134 the Ordinance of 23 October 1825 provided:
'Voor Landdrost en Heemraden zullen partyen gehouden
zyn, hunne zeak zelve, en by monde, voor Le dragen
en te defenderen; Len ware het Kollegie om dringende
redenen billyk mogt oordeelen, een gemagtigte, of
ander naar regten bevoegd persoon toe te laten, of
dat de natuur der zake, behalwe de productie van
bewys-stukke een Schriftelyk voordraft of defensie
noodzakelyk maakte; hetgeen echter in geen geval tot
een gewoon schriftelyk proses sal mogen leiden'.




the Raad could appoint either an advocate or an attorney,

or both, to represant the party pro Deo or against pay-
ment. 40

5 Second Britigh Occupation

oo From 1806 to 1834 the Cape reverted to a crown co-
lony under the full control of the British government.

» Amongst the first reforms introduced by the British
was the creation, in 1811, of Circuit Courts which were
designed to bring justice within the reach of persons
2 living in remote parts of the frontier. These courts would <
i speed up the process of bringing criminals to book; in ci- '
vil matters, they wculd eliminate the costs barriers and
the practical inconveniences which discouraged aggrieved
K persons from seeking redress at law.%l

In 1812 the British Parliament established a special
Circuit Court to investigate complaints made by Khol to
V2 missionaries against White farmers. Despite the practical o
T difficulties of substantiating charges of violence com-
R mitted many years before, several farmers were found guilty
of withholding wages.%2 The colonists were incensed at the
idea of being summonsed to appear in court at the instance

of Khol whom they held in contempt.

Pursuant to the aim of bringing into harmony with Eng-
1ish jurisprudence the harsh and archaic procedural 1t
then in force at the Cape, Cradock declared that procee-
dings should be conducted in open court to inspire the

40 Venter op cit &0,
41 Visagle op cit 42 and 107; Wessels op cit 363,

42 L Marquard The Story of South Africa (1955) Lo
99-100.
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confidence 'that equal Justice is administered to all in
the most certain, most speedy, and least bothersome man-
ner',43 Indeed, the British Government remained firm in
its efforts to establish the Rule of Law a the Cape, But
the Boers still felt that a man should be allowed to be
a judge in bls own cause. In de Kiewiet's words:

The rule of law and the orderiiness of a

modern government invaded the isolation

of the frontler... it was more than the

law and its agests that came into the lives

of the burghers. The spirlt of a new age

came to perplex the 2onservative mind on

the Colony as well,

6 Humepitarianism and its Effects at the Cape

While Cape frontiersmen searched for scriptural jus-
tification to entrench racist attitudes, Britain was
aflame with a religious upheavel whit¢h emphasized the
equality and the brotherhood of man irrespective of race.
Tris philanthropic movement emboldened by men such as
Clarkson, Strong and Somerset and which fed on elghteenth-
century revolutionary thought, brought a sustained on-
slaught on the savage laws and barbarous institutions then

existent,

In Burope the movement expressed itself chiefly
through Voltaire and the Italian, Becarria, whose monuman-
tal work Of Crimes and Punishments senerated strong public
sentiment against the abhorrent criminal procelure of the
times, One of the fundamental demands made was that all
accused should have the right to counsel in criminal pro-

43 Proclamation No 68 of 25 September 1813,

44 € W de Kiewiet A History of South Africa (1957) 42.
See also Marquard op cit 55 and 111-112,




157

cesdings.45

Despite its weaknesses, the English criminal pro-~
cedure was the most humane yet known, The institution
of the jury had already been established and counsel
was granted to an accused except in the case of felony.

Eighteenth-century reformers, such as Voltaire, con-
sidered the English law the most )Just and the most de-—
mocratic inp Europe and called for reforms along comman
law lines.%6 Mexriman points out that because judges in
Anglo-Eaxon jfurisdictions had often been a progressive
force on the side of the individual against abuse of
power by the sovereign and that the struggle between the
prosgcutor and the defence is ssfeguarded by other insti~
tutions, the judiciary in England and America was not a
target of the revolutionary thrust in the way it was in
France.47 Consequently, the humsnitarian movement in
England concentrated chiefly on improving the loathsome
penal policies of the time, rescuing children from the

cruel and oppressive conditions in mines and factories,
and on sbolishing the savage institucion of slavery.

The developments in Britain and on the Eurcpean ton-

tinent struck no remponsive chord at the Cape. Iastesd,

. formers generated a filerce antipathy for the philanthropic
- movement which expressed itself on the Cape frontier in

v the image of British missionaries whoe were concerned

i chiefly with the lot of the oppressed subject-groups in
the colony. Men such as Spaarmen and Barrow stringently
opposed the differentiated standards of justice and the

45 A Esmein A History of Continental Criminal Proceduse
1Y (1914) 398, See also J H Merryman he Civii Law

Traditicen (1969} 136-137.

] 46 M T Maestro Yolteilre and Beccavis sy Reformers of
f Crimingi Law (1942) 106.

i
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47 Merryman op cit 17.
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barbarous punishments which ianddrosts and heemraden
reserved specially for the oppressed groups.AB Perti-
nent are Venter's remarks:

Die plaaslike Kolleges en veral die heemrade,
was nie dieselide gevoelens toegedaan nie,
Die kolonis was nie 'n ideoloog nie. Hy was
'n praktiese persoor wat die kleurling geken
het en verstaan het, en die teories van die
gelykheid van alle mense, wit of swart, was
iets wat hy nie kon sanvaar nie. Sy ver-
houding tesnocor die slawe, sy ervarings me:
die Boesmsn en met ander gekleurde rasse,
het alles daartoe bygedra om die kleurling
in die o& van die koloniste op 'n laer peil
te plaas.

7 ZIThe Xhoss and the European Law

Individuael cases of gross injustice meted out to
Black offenders, as opposed to the astonishingly light
fines imposed on Whites for brutally asssulting Blacks,
are well chronicled by Bannister, the late Attorney-
Genseral in New South Wales, when he visited the Cape
during 1828 - 1829,30 Only those Blacks, he noticed,
who accidentslly benefited from experienced legal ad-
vice or whose grievences filtered through to the governor,

were given a fair trial.5l

In contrast to the case-loads of justice dispensed
with in the inferior courts, Bannister was profoundly
struck by the stringent legal discipline and strong sense

48 Wilson and Thompson op cit 272-275; Venter op cit 47.

49 Venter op cit 47.

50 S Bannister Humsne Policy or Justice to the Abo-
rigines of New Settlements (1830) 27-38,

51 Ibid 31.
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of justice amongst the Xhosa.3? To this observation
he adds:

were the following:

Little, then, need be said of the atuteness
with which flagrant injustice im likely to
be felt by them, when inflicted too by
strangers, whom all appearances indicate

not only to be planning the overthrew of
their natural independence but also the
spoliation of their very poor possessions,s3

Among some of the suggestions put forwerd by Bannister
54

(a) that suitable Blacks be appointed as
judges and assessors;

(b) that the death sentence, banishment
and corporal punishment for Black
offenders be abolished:

(c¢) that interpreters be provided in the
courts;

(d) that there ahould be equality of rights
before the courts; and

(e

that the legal codes of Black tribes be
studied closer and respected,

53
54

Ibid 34: 'The Koussas are indeed known to be great law-
yers, having individual chiefs famed for theilr know-
ledge of decided cases. They are said by well-informed
persons to hold mock debates, in order to be better pre-
pared when real business arises., Mr, Bentham, and the
continental jurisconsults of Burope, would be inter-
ested to find that in all cases the parties charged
criminally or civilly not only have an opportunity of
answering gquestions in the suit, but their replies are
weighed by the judge as part of the evide. e, subject

to proper deductions for their interest. The foundation
of the interrogating system is doubtless to be found

in usages like that of the Caffres; and it deserves no-
tice that at our requisition they lately condemned four
murderers with the clearest justice, who would probab-
ly have escaped by English procedure. They were Caffres
who had killed twe British soldiers without provocation'.

Thid 48,

S Bannister
(1838) 279-2

Bricish Colonization and Coloured Tribes
8

I
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8 The Right to Counsel and Trisl by Jury

With the introduction in September 1819 of a code
of criminal procedure, entitled 'Crown Trial', which
was to regulate the conduct of proceedings in criminal
cases until -~ 28, the criminal justice process at the
Cape was brought into conformity with English standards.
Amcug some of the radical changes the code introduced
was the abolition of the important dinstinction between
ordinary and e srdinary procedure,dd

The code distinguished between misdemeanours not
subject to public punishment end crimes subject to public
punishment., In proceedings of the latter type th. accused
had no right to counsel until he had been interrogated by
the Court, but thereafter he was allowed to employ an ad-
vocate 'to assist him in putting questions to the witnesses
both in favour of and against him', and was .urther 'al-
lowed to entrust an ad~ncate with his defence on all points
of law that may immediately turn up and with all pleading
in defence of the main ceuse'.58 The belated engagement of
counsel often resulted iu ill-prepared defences.57

In criminal proceedings pertainring to misdemeanours, no
interrogation of the eccused was allowed.58 The accused was
denied the assistence of counsel at any stage of such pro-
ceedings unless he was incapacitated by 'old age, or other
legal impediment' in which case the court allowed him to

engage an aktorney.>?

55 Art 136. For the text of the Code, mee Theal op cit
XXy

56 Arts 65 and 67.

57 Theal op cit XXXIII 82, Sce elso J Dugard Intro-
duction to Criminal Procedure IV (1977) 22.

58 Art 110,
59 Art 125,
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In 1827 Colleges of landdrost and heemraden were
abolished and replaced by full-time resident magis~
trates.60 In thé same year a Supreme Court, consisting
of judges with security of tenurem, was established

for the Cape of Good Hope.

committed for examination was not allowed, prier to
committal for trial, the access of his friends or legal

¢
f

Ordinance No. 40 of 1828 provided that an accused ’ v
e
i

advisers without the permission of a magistrate.62 Nor
was a prisoner, as of right, entitled to the assistance

of a legal adviser during the preparatory examination,63

Trial by jury was instituted4 without regard to the

I
|
:
1
i
\
recommendation of the Bigge and Colebrooke Commission of I
Enquiry that such an institution would afford the Blacks !
Little protection against the prejudices and hostile {
feelings of Whites who would —- by virtue of eligibility |
requirements - conciitute the juries.55 In interracial i
snits, the jurors were predominantly or entirely White, :

& facter which resulted in serious miscarriages ¢f justice P

frem time to time.®6 Eligibility to act as juror was not
based on colour or race. However, in practice, Mohammedans
were always excluded because they swear by the Koran.67

60 Cré No 33 of 19 December 1827. i

61 By letters patent of 24 August 1827: Theal op cit
XEXTL  254fF,

62 Art 38,
63 Arc 29,
64 By ietters patent of 24 August 1827: Theal op cit
LXXTE 254ff, '

65 Sew, penerally, Dugard JIntroduction to Criminal
Proveidure 23-24.

66 Ibid 39,
67 W Wright Slavery abt the Cape of Good liope (1831) 52,
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Other persons of colour, together with a great portion
of the Boers, were generally rejected on the grounds
that they were not acquainted with the English lan-
guage, 58 },
17

9 Right to Counsel in the Trekker Republics

& QOrange Free State

In the Free State, the Colleges of landdrosts and
heemraden continued to exist until 1902 when they were
replaced by resident magistrates' courts.

e The ruies regarding sccess to a prisoner by friends,
relatives or counsel, were taken over from Ordinance
No. 40 of 1828 nf the Cape Colony.59 Landdrosts were,
+ for the most part, farmers who knew little or nothing
about the law and could receive little guidance from
4tttorneys-General. The naiv.chk of one such Attorney-
General, Papenfus, emerges in a circular sent to land- o
drosts in which he stated that it was wrong (verkeerd) to
provide an accused at a preliminary hearing with counsel, -
because it multiplies the costs and difficulties of the

proceedings, all for the sake of acquitting a guilty per-
70

>

B 80R.

In appeals to the Hoog Gerechtshof it was not neces-

sary that the accused be present in person; he could be
represented By counsel. But where he was too indigent, a ﬂ‘
plezitbezorger was assigned by the appellate court to act

Pro Deo.”!

68 Ibid.

69 See Ord No 4 of 1856 in Wetboek (1851 - 1884), \
70 G D Scholtz Dig Constitusie en die Staatsinstellings -
; wan de Orangs-Yrystaat 1854 = 1802 (1537) 150,

ﬂ 71 Art 150 (Wetboek). )
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Following the British annexation a new criminal pro-
72 yas enacted. Article 45 entitled the 2
accused to counsel's assistance during the examination

cedure ordinance

and after, not before73. and to demand that any witnesses {
offered by him be heard.

b South African Repyblic (Transvaal)
L Prior to 1858, the Administration of Justice in the i
i e South African Republic was governed by the Thirty Three
Articles drawn up in 1844, 74

As in the Free State, the justice machinery was in the
hands of untrained and unskilled men who constituted the

Burger Raad. A party appearing before the Burpe: Raad
could conduct his own case or appoint another to appear
, on his behalf,7?

Leave to institute pro-Deo proceedings in civil mat—
; ters was granted by the Grondwet of 1858.76 The indigent
Lo party was required to submit to the court where the li-

" tigation was pending, a written application accompanied
by written evidence from the local field-cornet and two

neighbours which attested the appiicant's indigence. The
‘«, court then cxamined the applicant's claeim, and only after
hearing the opponr ot would 1t decide whether there was a

L
" cause of sction.”’ .

72 No 12 of 1902,
' 73 Art 44,

» : 74 J € Rotzé 'The Administration of Justice in the
v South African Republic (Transvaal)'(1919) 36
SALJ 128 at 129,

75 Ibid.

76 Art 156, For Lhe text of the Grondwet, see F Jeppe
and J G Kotzé De lLocalen Webten der Zuid Afrikaansche
Republick 1849 - 1885 (1887) 35 ff.

77 Art 156(a).
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The accused’s right to counsel in criminal trials
was given recognition with the enactment of the Criminal
Procedure Ordinance No. 5 of 186478 which closely re-
sembled the Cape Ordinance No. 40 of 1828, Also in 1864,
members of the Volksraad were authorised to appear for
others in court.’? An indigent accused, of one who was
deprived of income because of imprisonment, was assigned
pro-Deo counsel.80

In 1903 a comprehensive code of criminal procedure
was enacted for the Transvaal.B! Unlike the Cape Ordi-
nance No. 40 of 1828 on which it was largely based, the
Transvaal code also regulated the trial itself. Article
168, however, replaced the 'generous provision'82 which
allowed for pro-Dec legal representation of an indigent
accused8d by a general recognition of the accused’s
right to counsel at his trial.

¢ Natal

The rules regarding the right to counsel in criminal
proceedings were identical to those in force at the Cape
except that the Natal law, in 1861, allowed any prisoner
under commital for examination or f.r trial, the access
of a legal adviser.34

Regarding persons under preparatory examinations the
Natal law contained two restrictive provisos: the one

78 Art 90, See S Selkowitz ‘'Defence by Counsel in Crimi-
nal Proceedings under South African Law' (1965 - 1966)
Acta Juridica 53 at 67.

79 Voiksraadbesiuit of 14 June 1870 (art 181).

80 Art 98,

81 Ordinance No 1 of 1903.

82 Dugard Introducltion to Criminal Procedure 31.
83 Note 81 gupra.

84 S 4 of Law No 16 of 1861.
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being that the room or building in which the magistrate
vwas condycting the examination was not to be deemed an
open court; the other being that the magistrate could
enjoin any person from having access to the arrested
person if the ends of justice would be best answered

by so doing.35 In the case of Regina v Nomcabs and
Qthers®S it was held that the Supreme Court would not
interfere by way of interdict to stay proceedings in a
preparatory examinastion where the magistrate had exer-
cised his discretion against allowing counsel's presence
at such an examination. In his dissent, Turnbull J held i
that since the passing of the 1861 law a prisoner had an

absolute right to the access of his legal adviser:87 t

I may here state that I cannot imagine

a case which the ends of Justice would

be best answered by refusing the access

N of a legal adviser. The "ends of justice”

= surely include justice go the prisomer
as well as the public:.8

L 10 The Right to Counsel in Post~Unian South Africa

o The criminal procedure codes of the various colonies
remained in force until 1917 w! ap they were consclidated
C into the Criminal Procedure and Evidence Act,B89 This Act,
3 which was based largely on the Transveal Criminal Prote-
A dure Ordicence of 1903, sccorded the accused the right to

@" counsel after arrestgo, during the preparatory exami“atiwngl
B 85 Ibid.
86 (1892) 13 NLR 247.
87 1bid at 250,
] 88 Ibid at 252,
! 89 Act 31 of 1917.
J 90 Ibid s 97(1).
} 91 Ibid s 97(2).
i
|
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and at the trial.92 But like the Transvaal Ordinance,
no provislon was made for pro-Deo lepal representation
of the indigent accused.

The provisions on the right to counsel were re-
enacted in the Criminal Procedure Act of 195593 and
again in the present Criminal Procedure Act, 51 of 1977.
At present the accused is entitled to counsel from the
time of his arrest subject (a) to prison regulations®4
and (b) to the ‘'drastic process' provisions of the
Internal Security Act.%5 The accused's right to counsel
is furthermore subject to the provision that counsel ‘'is
not in terms of any law prohiblted from appearing at
the proceedings in question',96

This latter provise is intended to refer to those
lawyers who are actively opposed to the Government's
policles ~nd upon whom the Minister of Justice has im-
posed rescrictions in the exercise of their professional
duties., In the 1950s and 1960s especially, a number of
lawyers attracted official resentment for their active
roles in opposition politics. 4mong them were Rowley
Ahrenstein, Hyman Barner, 'Bill' Bhengu, Richard Canca,
Joel Carlsen, ‘Bram' Fischer, Ruth Heyman, Sam Kahn, An-
ton Lembede, Nelson Mandela, Ismail Meer, George Montsioa,
'Duma’ Nokwe, Alfred Mangena, Godfrey Pitje, Pixley Seme,
Jaydew Singh, Joe Slovo and Oliver Tambo.®? They were
frequently harassed by the authorities., Some of them who

92 Ibid -~ 218.

93 Act 56 of 1955,

94 8 73(1) of Act 51 of 1977,
95 Act 74 of 1982,

96 8 73(2) of Act 31 of 1977,

97 See, generally, T Karis and € Carter (eds) From Pro-

test to Challenpe: A Documentary History of African
Politics in South Africa 1882 - 1964 IV 71977),

. 3 "y P IR T II. )
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ragularly defended persons charged with pelitical
offences were visited with banning orders which cur-

tailed their prolessional vork and diminished their
usefulness to the public, especially the Black popu~
lation. A case in point is that of Advocate Nokwe
whose banning order made it impossible for him to
appear in the Supreme Court in Pretoria.98

a $Lgse-law on the Right to Counsel i

4 'good many yeara' prior to Usion, & judge presiding
over a murder trial in Port Nolleth: warned that he would
in future refuse to try s murder case should the accused

be unrepreas«’ 99 This artitude undergcores the gravity
with whick Courts in South Africa have viewed
the indivi -ght to legal assistance.

i
The fundamental nature of this right has been upheld f
in a number of cases: In Brink and Others v Commissionar }
of Policel00, Galgut J stated forcibly:

African citizen upon apprehension or arrest
by the authorities to obtain legal advice
and consult with his legal advisers,l

{
1
It 1s the fundamental right of every South { K
|
i
§

And further, chis right

is so fundamental that it should only be taken
away if the regulations specifically say so,
or 1f the re%g%ations say o0 by necessery

impiication.
' 98 Ibid 121,
.9 99 See (1913) 30 SALI 186 ac 187,

100 1960 (3) Sa 45 (T).

101 Ibdd at 67, G{ concukring judgement of Bressler J in
R v Slabbert 1956 (4) SA 18 {T) at 22.

102 Brink's case at 69,

5
:
i
i
i
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In R v Mtetwel®3, Smit A J P held:

Every person is entitled to obtain for him-
self legal representatlion at his trial and
should be afforded an opportunity Yf doing
so when it is reasonably demanded,l04

The right to zounsel 1s not absolute and in no case
has it been held that the fact per se that an accused
is denied legal representation constitutes a ground to
vitiate proceedings.‘os Nor are proceedings vitiated
where the accused refuses legal representation and where
no irregularity occurs by which he is deprived of 1,106
Where the accused is not legally represented, the court
draws the accused's attention to the advantages of being
legally represented. Should the accused fail to secure
legal assistance, the court takes all reasonable steps to
protect the interests of the accused, 107

But a straightforward refusal to allow an accused st
his trial to have audience through counsel is, in the words
of Van Zyl J in 8 v Bloomsl08,

such a gross departure from the established
rules of procedure that the accused in such
clreumstances has not been properly tried

and this being per se & failure of justice

it is not necessary for & reviewing tribunal
to enquire whether a "reasonable" trial court
would inevitably have convictfs 1£ the irre-
gularity had not taken place. 2

103 1957 (4) SA 293 (Q).

104 Ibid at 299,

105 8 v Nongila end another 1970 (3) SA 97 (E) at 99.
106 8 v Baloyl 1978 (3) SA 230 (T) at 291.

107 R v Hepworth 1928 (A) 265 at 277. Gf Baloyi's case
(previous note) at 293; S v Seheri en andere 1964 1
SA 29 (A) at 35.

108 1966 (4) SA 417 (C).

109 Ibid at 421, Cf 8 v Wessels and ancther 1966 (4) SA
89 (C) at 97; Khumbusa v The State and another 1977
(1) SA 394 (N) at 397.
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An accused who 1s unrepresented at a trial through
his attorney's fault does not forfeit his right to legal
representation; and a refuseal by the court to grant a
postponement to sllow the accused to be represented at az
later stage constitutes a failure of justice.ll® The
presiding officer's discretion whether or not to grant
postponement derives from section 168 of the Criminal
Procedure Act.!ll An appellate court will interfere with
such a refusal to grant postponemeat only if the discre—
tion has not been exercised in a judicial manner. It is
important, however, that the accused's application for
legal assistance should not be capricious or designed
to obstruect justice,113 But on the other hand, an accused
is entitled to refuse to plead in terms of section 115
{1) of the Criminal Procedure Act until consultation with
a legal adviser., In § v Mikhizell4 Goldstone A J held:

Om aan the dring det 'n beskuldigde moet pleit
nadat sy te kenne gegee het dat sy eers 'n
regsverteenwoordiger wil raadpleeg is 'n growwe
afwyking van die gevestigde prosesreels en
teenstrydig met ?g ‘n beskuldigde se fundamentele
reg tot bystand.

110 8 v Seheri en andere (supra note 107) at 36.

111 51 of 1977.

112 Desai v R 1953 (1} PH 414; R v Zackey 1945 505 (A)
at 511; R v_Joasnnou 1957 (4) SA 385 (FC) at 386;
Ndanozonke and another v Nel NOQ and another 1971 (3)
Bh 217 (&) at 219-220; S v Seheri en andere {supra
note 107) at 33.

113 8 v Heyman and another 1966 (4) 598 (A) at 604;
R v_Second 1969 (4) 255 (RA) 25

114 1978 (3) §4 1065 (T).

115 1Ibid at 1066.
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11 ZIHE POOR, THE LAW AND THE COURTS (1910 - 1935)

1 Igtroduction

Before describing the efforts undertaken to provide
legal assistance for the poor, it is necessary to re~
view broadly the milieu of the times. The period looked
at is that between the time of the Union in 1910 until
the 1930s. It was the period which witnessed the rapid
transformation of a subsistence eccnomy into & money
economy, a phenomenon marked by a competition between
political and socisl rights on the one hand, and econ-
omic interests on the other. At the same time it was the
period which marked the birth of Afrikaner nationalism,
which depended for its survival on the wholescale sub-
ordination of the Black man. With the tacit approval of
the colonial power, Great Britain, which feared antago-
nizing the Boers once again, the Union Parliament began
enacting laws which gradually weakened the Black man's
influence in both the political and economic spheres,
The historian, de Kiewiet, points out:

The Union Constitution, in native policy,

at all events, represented the triumph of

the frontier, and into the hands of the

frontier was delivered the future of the

native peoples. It was the conviction of

the frontier that the foundations of so-
clety were race and the privileges of race.!

2 Repressive Laws

One of the first harsh laws passed by the Union Par-
liament was the Nativus Land Act of 1913.2 This law made

1 0p cit 150,
2 het 27 of 1013,

4 b PORLP 3 & ik by kb ety
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it impossible for Africans to acqguire land in most parts
of the country. In addition, it aimr+ at eliminating rent-
paying rural squatters, or to reduce them to the status

of labour tenants. White farmers were thus able to evict
Africans who, in some cases, had occupied the land for
generations before the White owner acquired ie.3

To reduce the Africans to circumstances of sexvitude,
the old Masters and Servants Acts“, a typical feature of
British and French colonial policy, were retained., These
laws criminalized the breach of an employment contract
and permitted the infliction of corporal punishment on
male cervants up to 18 years of age for any contravention
of these Acts., The Master and Servants laws were rein-
forced by the Native Service Contract Act of 19325 which
stipulated that & contract entered into by an African is
binding on his children, without comsent, up to the age of
18 years, The whole family was thus automatically exposed
to criminal sanctien.

To control the movement of African workers into the
urban areas and to regulate their movements in the towns,
the notorious 'pass laws' were enacted.®

Under the Government's 'civilized labour policy' sev-
eral industrial laws were enacted which aimed at blunting
the competitive edge of African workers. The word '~ivi-
iized' applied only to Whites, for it was felt that wages

3 F Troup South Africa: An Historical Introduction

(1975) 219,

4 These laws were modelled on an oid Cape statute,
Act 15 of 1856 (C).
5 Act 24 of 1932,

6 The Natives (Urban Areas) Act 21 of 1923 as amended by
Act 25 of 1930 and the Native Y¥axation and Development
Act 417of 1925,
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paid to Africans should be in keeping with 'the bare re~
quirement of the necessities of life as understood among
barbarous and underdeveloped peoples',’ For the benefit
of White workers, the Industrial Conciliation ActB wvas
passed., It excluded Africans from the definition of
'employee' and from membership of recognized trade unions.
The Apprenticeship Act? was used to meke it impossible
for Africans and the great majority of Coloureds to be
enrolled as apprentices. At the instigation of White
workers, the so-called 'Colour Bar' Actl0 vas passed
which specifically excluded Indian and African workers
from obtaining certificates of competency in certain
classes of mining occupations, And to ensure that there
was no political activity amongst African workers, the
Netive Administration Actll was passed which empowered
the governsr-~general to govern all African areas by proc-
lamation and to ban political dissidents to particunlar
areas without judicial sanctlon - a drastic measure con-
sidering that, in fact, the aggrieved African Labourer
had 'vo possible chance of asserting his rights through
civil ptocedure'.lz

7 Department of Labour Circular No 5 of 31 October 1924,
8 Act 11 of 1924 as amended by Acts 24 of 1930 and 7 of
19

9 Act 26 of 1922 as amended by Acis 1% of 1924 and 22
of 1930,

10 The Mines and Works Act, re-enacted as Act 25 of 1926,

11  Act 38 of 1927, Already in 1914 the Riotous Assemblies
and Criminal Law Amendment Act 24 of 1914 was passed.
This law provided for the imposition of penalties on
persons who compelled others to join trade unions or
breach employment contracts in public utility services.
Furthermore, it empowered magistrates, acting under
special authority from the Minister of Juatice, to pro-
hibit pubiic gatherings which, in their opinion, jeop-
ardized public peace and to order the arrest of any
speaker or listener at such meetivgs and, lastly, to
order the police to fire,

12 Report of the Beconomic and Wage Commission 1% 14 of
1926 40,
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e

3 Ihe Social Climate

The eviction of Africans from the farms gave rise to
; landlesgness and poverty.13 The thousands who wandered L |
- into the towns in search of work, swelled the overcrocwded
urban slums.l4 To sugment their low wages, many were dri-
ven to engage in various illegal activities which, ir . /
e turn, mede them the object of intemse police harassment .15

v The 0ld Age Pension Actl6 made provision only for Whites
! and Coloureds. Africans and Indians were excluded. Unem-
ployment insurance, rural housing, hostels for lLow-paid

. workers, assistance for the physically unfit, homes for

old sged - 81l these were inadequately provided for Whites,
very occasionally for Coloureds and Indians, but not at

] all for Africans.l?7 In the work environment African women

13 Troup op eit 220,

14 E H Brookes The History of Native Policy in South i
= Africa (:924) 4933 and 499.
15 Troupe op cit at 257~258 writes: 'Their extreme pover—
- ty made the brewing and gale of beer the obvious and “a
R often the only way women could augment a family income
e that might be far below the bread line. So brewing and
i1licit liquor-dealing were big business. The congtant
and often brutally conducted police raids in search of
contraventions of the regulations made the Liquor laws
second only to pass laws as a source of resentment |
DS against the Government and of bitter hostility between .
Africans, particularly women, and the police; tinder :
which could and frequently did flare into rioting'. :
16 Act 22 of 1928,
L : 17 J Burger The Black Man's Burden (1943) 148. For Afri-
. cans, until 1934, compensation for industrial disable~
ment was available only under the Native Labour Regu- i
lation Act of 1071 which made no provision for tempo- i
rary disablement. This situation wes changed by the |
| Workmen's Compensation Act of 1934 which provided for |
the appointment of an official at the Native Affairs
Department to look into cases entitled to compensation,
and to assess and collect the amount due.
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and juveniles enjoyed limited protection under the Fac-
tories Act of 191818 which placed restrictions on their 3
working hours and which provided for inspectors to en- ﬂ
sure decent working conditions. But because of ignorance
and partly because of the employers' reluctance to inform
them of their rights, Africans seldom benrefited from the »

o provisions of this Act, especially their right to remu-
k nerntion for overtime work done.l?

i a The Foor White &

The numerous lars w.%ewd to secure the rights and pri- n
vileges of the Whites did norning to contain t»= growing
PR number of poor Whites. This class of whiins why wure no-

. ticed already during the Boer War?® were, for thu most part,

unsuccessful farmers, bijwoners or squatters on the farms
" of others, and victims of excessive sub~divisions of land

Ty under the Roman-Dutch laws of succession,Z2l Despite the
' massive material support given to them by the Government?2, ;
their number increased gradually to about 300 00023 at the
start of the world economic recession and to about 450 000
(20 % of the white population) in the year 1939,24 3

The poor-Whites problem was aggravated by their 'nat-
: - ural contempt for hard unskilled labour which the existence

v 18 Act 29 of 1918 as amended by Act 26 of 1931,

19 € Leubuscher Der Siudafrikenische Einge®srene als In-— :
dustricarbeiter und als Stadtbewohner (1931) 104,

20 J Bryce Tmpressions of South Africa 3 ed (1899) 382,
L 21 Troup « -t 236,

|

22 Between April 1933 and December 1934 the Government !
spent 20 million in state support for the poor Whites,

1

B R Krahmann 'Die Armen Blanken in Sildafrika' -(1938)
Zeitschrift fir Geopolitik 544 at 545.

23 H Krieger Das Rassenrecht in Siidafrika (1944) 45,

24 M Timmler "Armut inmitten des Guldes' (1939)

o Deutsche Kolonialzeitung 355.
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of slavery inspired in the Whites!25 They had no sense

for the ethical value of work and spurned all the work done
by Africans and Coloureds as 'kaffir work' below their dig-
nitey.26 They would only do manual work when 'driven to it
by starvation'.27 Rather than working side by side with
Africans and Coloureds they resigned themselves to idle-
ness, vagrancy and beggary.28 Given their low social sta-
tus, they attached great importance to the colour of their
skin and were generally hostile to other racial groups,
particularly the Africans. Brookes comments:'Cases of

third grade clerks, messengers and policemen displaying
boorishness are quite common. Partly it is the old "drest
in a little brief authority" tag; partly it is that these
minor officials, feeling that their superiority to the Na-
tive is not exactly self-evident, wish to euphasize it.'29

The fact is that poor Whites were troubled by deep-
seated feelings of ilnsecurity, They had just emerged from
a hard, gruesome war which they lost. Some 4000 of their
men, including their politicians who had been generals in
the war, were killed in battle; not to speak of their
26 000 women and children who succumbed to the barbarous
conditions that prevailed in the concentration camps set
by the British.30 Their land which had been their way of
life and pillar of respect had been laid waste by the Bri-
tish,

25 Bryce op cit 382,
26 Leubuscher op cit 58; Troupe op cit 236.

27 Report of the Transvaal Indigency Commission 1906 -
1908, T.G. 13 (1908) 36 (cited by Leubuscher op

cit 358), Cf Bryce op cit 382,
28 Krieger op cit 44,
29 Op cit 487,
30 Troup op cit 190.

i
!
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They were fearful of urban life and afraid of being
exploited.3l The Church's Armesorg (parochial relief) !
program provided them with food and blankets, but what i #
they needed, too, was hard, practical legal advice on :

.how to assert thelr rights in fields so largely con- :
trolled by English and Jewish interests.32 The large~
scale resocialization caused by the industrial expansion

had created a maze of new and complex legal relation- !
ship which contrasted sharply to the semi-feudal, le-
b gally undefined, bywonmer status to which many of the .
*poor Whites' had grown accustomed. The legal profession,
like all other professions, was dominated by Jews and the |
English from whom the Afrikaners, as a whole, were sepa- :

rated by a psychic barrier. Besides, legal services had
become costlier and only a few could afford the aid of an
attorney. Gone were the days when raad (counsel)} could be

° obtained cheaply from the stgeps of the old Republican

: presidents.33

4 The Admimistration of Justice

The basis of the civil law was the Roman Dut. law
while the statute law was fundamentally British. Native
law enjoyed only limited recognition on the grounds that
8 part of it was ‘repugnant to the general principles of
L humanity obtaining throughout the civilized world.3% How-

" ever, in 1927 the Nalive Administration Act gave statutory i
recognition to Native customary law in all provinces of

31 G M Carter The Politics of Imequality (1958) 259,
32 Ibid.

33 See E Walker A History of Southern Africa 3 ed i
T (1957) 647,

34 Bouth Africapn Native Affairs Commission 1903-5 V 380,
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the Union.35 This Act provided for the creation of special
courts, Native Commissioners Courts, for the hearing of
civil disputes between Africans.36 In criminal matters
Africens were subject to the ordinary criminal law of the
Union except for the limited extent to which chiefs'
courts disposed of minor criminal cases.

The criminal laws which were enacted purely in the in-
terests of bolstering White supremocy, reflected no sym-
pathy for the social and cultural heritage of the Afri-
can537; nor did they reflect consideration for the eco-
nomic needs of the resocialized urban Black population:
Africans, Coloureds, and Indians. But of more concern te
the entire Black population was the administration of the
law which, as Lord Hailey correctly points out, is a matter
of greater interest to the population and affects 'its
respect for law more vitally than any matter of legal prin~
ciple’.38 The principle of 'equality before the law' which
was repeatedly enunciated by the Supreme Court of South
Africa at the time, found no eche in the practical admin-
istration of the law. Nowhere was this as strikingly il-
lustrated as in the field of criminal justice.

35 Act 38 of 1927,

36 Ibid s 10 (1), In disputes between Africans involving
'customs followed by Bantu', Commissioners have the ju-
cicial discretion to decide whether Africam customary
law or the general law of the land shall apply. § 11(1).

37 African customary law, for example, makes no sharp
distinction between a crime and & delict, Theft, for
example, is, according to customary law, a civil wrong
punishable by restitution of the res and compensation
in kind. Murder was punishable by death, Imprisonment
was unknown. See Brookes op cit 176,

38 An Afyican Survey: 4 Study of Problems Arising in
Africa South of the Sshara (1938) 280,
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a The Police

For the large part, the police were recruited from the
ranks of the 'young country-bred' 39 Whitas who generally
had no respect for the Black man nor any understanding of
the urban worker.40 In their dealings with Blacks they
were generally callous,4! From the point of view of Blacks,
on the other hand, the police were more of a persecuting
F By than s protection foread? - a justifiable attitude in view

of the fact that most Blacks were usually arrested for

b statutory crimes which carried no moral opprobium. In 1935
alone, 63 149 Africans were arrested under the 'pass' laws,

.a 70 957 under the liquor laws and 63 072 under the Native
T ‘ Texation Act,43
) In the country districts, far from the public eye, police
/‘/A‘, often overstepped their powers when investigating complaints
// by White farmers against their Black labourers, In this re-
o gard Burger observed:

A policeman called out to the European farm
on a suspected case of stock theft is just

- as anxious to obtain a conviction as is the
owner of the stock. He meets the farmer so~

39 E A Walker 647.

- 40 Ibid.

. 41 Brookes op cit writes at 492: 'The manners of the

police towards Natives require but little comment.

Nothing could be more offensive than the way in which

a Native, walking out on Sunday afternoon with his

friends, is suddenly aad peremptorily held up to pro-

. duce his pass. This production is quite uncalled for

toon and unnecessary: ik serves no purpose but the tempo-

rary magnifying of the policeman's self-importance.

, But the manner in which the document is called for

’ instils into the mind, even of the apathetic "kitchen~
boy", & burning hatred of the Pass and everything
connected with it',

42 Burger op cit 165.

43 Qfficial Year Book of the Union of South Africe 1937
424, For criticism of the legislation rendering Black
persons criminal, see Report of the Interdepartmental
Committee on Native Pass Laws U G 41 of 1922
paras 720 fF.
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1
cially, hears the whole story from him, and ;
then proceeds to interrogate the accused,
usually in the presence of his employer,
These interrogations are often irregular,
and not infrequently witnesses and accused
are compelled by force to give the desired
evidence that will secure a conviction. An
accused Native is ignorant of his legal
rights, and police fail to inform him, that
. & he is not legally compelled to meke a state-
K ment, or that such a statement may be used
in evidence against him, ‘4% | o

| b TIhe Courts

3 Before 193. nriminal trials were normally held before
o a judge and a jury, but the accused could choose whether
P . he wished to be tried by a judge with assessors, instead

of a jury.43 In practice, however, the principle 'a man
shall not be tried except by a jury of his peers' did not X
apply to Africans, who were not eligible to serve on juries.
Eligibility to act as a juror was based on both franchise
and property qualifications. In practice this meant that in
the Transveal4f and the Orange Free Stated? only Whites

44 OP cit 164,

45 8 216 (1) of the Criminal Procedure and Evidence Act
" 31 of 1917,

B A 46 Art 131 of the Transvaal Grondwet of 1858 stipulated P
PR that only enfranchised persons could act as jurors. -
« But according to the Wet Regelende het Algemeen Kies-

f rept der Burpers 1 of 1876, only Whites qualified for .
& enfranchisement in sccordance with the principle 'het

volk wil geene gelijkstelling van gekleurden met blanke >
i ingezetenen toestaan, noch in Kerk noch in Staat'
L (Art 9 of the Transveal Grondwet). See also S 2 of

the Jury Ordinance 10 of 1902,

47 The majority of Africans and Coloureds wsre disquali-
' fied from acting as jurors by 8 1l of the Ordonnansie

» Reguleerende de Kwalificatie en Pligten van Jurymannen
2 of 1857 which prescribed the ownership of immovable

property as qualification to act a juror. Only in ex-
ceptional cases were Coloured persons allowed to own

property, See 88 1-10 of the Ordonnansie ter Bepaling
der Rechten ven Kleurlingen ten opzichte van Vestgoed
{Wetboek van die Orapjevrijstaat 1891).

|
|
|
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could act as jurors. The same was true of Natal which had
only a negligible number of African, Indian and Coloured
registercl voters,48 In the Cape, the majority of Co-
loured and African reglstered voters were disqualified
from serving on juries by the stringent means test which
was almost triple that laid down by the Franchise and
Ballot Act 9 of 1892.49

The invariably White jurles were ia moat cases pre-
judiced against the Black accused where the victim was
White, or prejudiced in favour of the White accused where
the victim was Black - & phenomenon which led to much
1njustice.50But Africans, Coloureds and Indians were sel-
dom aware of their right to be tried without a jury.’l Ia
response to the grave miscarriages of justice, in 1935,
the Minister of Justice waes empowered to direct that certain
cases of alleged crimes by 'non-Europeans' against 'Euro-
peans', or by 'Europeans' against ‘non-Europeans' be tried
by a judge and assessors instead of a jury.52

Most of the criminal cases were conducted in the ma-
gistrates' courts. Of immense disadvantage to the Africans
who constituted the major clientele of the courts, was the
formal, rigid court procedure which contrasted sharply to

48 For statistics from 1911 onwards, see Official Year Book
of the Union of South Afrtea 1938

49 8§ 4(a) of this Act raised the property qualification for
all from £ 25 to £75. Also introduced was a simple 1i-
terary test (S 6). These requirements alone had the ef-
fect of disqualifying the large majority of Coloureds
for the franchise.

50 See Dugard Introduction to Criminal Procedure 39
especially note 51 on the same page.

51 Hailley op cit 281, .

52 8 36 (5) of Act 46 of 1935
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the leisurely and popular atmosphere of the chiefs'
tribal courts.33 In the Union courts proceedings were
conducted in English or Afrikaans. Magistrates were
not required to possess any standard of knowledge of
the vernacular,9% Though interpreters were widely used,
the standard of interpretation was poor.55 Because of
indigence, the accused were invariably without legal
assistance except when facing & murder charge, in which
case state-vremunerated pro-Deo counsel was provided. In
the small country towns White attorneys, fearing public
opinion, generally shied eway from defending Africans
especially where the charge was brought by a local White
employer-56

While judges took pains to ensure that the accused
was afforded a fair trial with all the procedural safe-
guards, this was not universally so in the caze of ma-
gistrates who, in the swaller towns, were amenabie to
White opinion.57 Also, magistrates were overworked of-
ficials who had to attend to both judicial and adminig-
trative duties, and they were, a$ & rule, not prepared
to listen patiently ko the dilatory amnd picturesque evi-~
dence of Africans, For the most part magistrates were
practically minded men with little training in theoretical
jurisprutience.8 Their '¢.rly training had as a rule -

53 For a detailed description of litigation according to
African customary law, see 5 M Seymor Native law in
South Africa (1953) 3=.39, See further Brookes i,
op cit 175-176 and Burge~ op cit 155.

54 Hailey op cit 282,
55 Ibid, See alse Buvrger op cii 154-135.
56 Burger op cit 155,

57 Ibid 153 and Hailey op cit 282,

58 Brookes op cit 228, &
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accustomed them to look through the eyes of the public
prosecutor and trust overmuch to police evidence',59

In the magistrates' courts the sentences imposed

on Africans were in many cases disproportilonate to the
crime committed and differed sharply from those imposed
on Whites found guilty of similar crimes.%0 This caused

the editor of the Emst-London Dajly Dispatch to comment
on 24 June 1938:

5

counsel or an attorney te act for a poor litigant had been

Previous convictions seem to be the usual
excuse for imposing sentences which are ob-~
viously out of all proportion to the crime
which calls them forth. Thanks to the pass
laws and poll tax (the general tax) previous
conrictions in the case of Natives, espe~
¢ially poor Natives, are generally hard to
find. The magisterial conscience can apparent-
1y satisfy itself with these purely techni-
cal offences, The Department of Justice,
whose job it is to look out for discronpancies
and to intervene if necessary to

scales of justice even, is apparent. »oad
by the unenviable reputation that mits. .nevi-
tably attach to a system where magistrates
have continually to be rebuked ir the very
strongest terms by the judges., Can the people
of South Africa reslly rest coutent to have
their system of justice arraigned at the bar
of ecivilised opig}on as & barbarous and

inlqu ‘- vus one?

Legal Assistance for the Poor

As pointed out aboveb?, the practice of appointing

in force both under the Roman-Ducih law and the English law.

59
60
61
62

Walker op cit 647,

Ibid 646-647. See further h. ,~+ op cit 156-158,
Cited by Burger op ¢it 157,

In C 10.

ad s
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This practice was incorporated into the South African
legal system and is still extant todey. At civil law
indigent litigants are assigned gratuitous legal as-
sistance under the rules governing puuper proceedings;
and in the criminal justice process an indigent accused
facing a capital charge is assigned counsel who acts
pro Bes.

The discussion below focuses on both the pauper and
pro-Deo proceedings together with other relief achemes
as they functioned during the first three decades of this
century, being the period under discussion.

a Paupsr Proceedings

In theory, any person who did not have the means of
going to law, could petitlon the court where the litigation
was pending, for leave to sue, or defend, in forma pau-
peris. In the petition, the applicant was required to set
forth briefly the claim, the cause of actlon and that he
did not own property to the value of a fixed amount apart
from household goods, wearing apparel, tools of trade and
the thing claimed in the suit. The application had to be
verified by affidavit and had to be srcompanied by the
aworn statements of two other parties, or the attormey
acting for the petitioner, testifying as to the petition-
er's indigence.

Where the application was granted, a Rule nisi would
be issued, calling upon the opponent to show cause why the

petitioner should not be allowed Lo litigate in forma pau-
peris. If on the return day of the Rule no cause, or not
sufficient cause to the contrary was shown, the indigent
party was allowed to sue or defend as a pauper.

Attorneys and counsel acting for paupers were enjoined
from taking any fee except where costs were awarded against
the pauper’s opponent, in which case they were entitled to
their usual fees and costs on taxation.
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The broad theory outlined above was so thickly glossed
with tuechnical exceptions and limitstions that in practice
it was only of slender benefit. The application and inter-
pretetion of the rules differed from province to province
and were amended from time to time. In the Cape Province,
for example, only incolae could sue in forma_pauperis®3;
peregrind wishing to do so had to furnish security for

costs.64 The merits test, too, was applied with vacillating
strictness, varying from the requirement that the spplicant
show a prims facze case®5 to th. reguirement that the appli~
cant show that on bslance the probasbilities were in his fa-~
vour, 66

The means test was stringent. The property ceiling was
fixed at the conservative level of 25 in ordinary matters
and 15 in divorce proceedings. In the Appellate Division
the ceiling was 50 for the appellant and 20 for the
respondent, No adjustments were made to these ceilings de-
spite the changing real value of money. Instead, they were
adhered to for more than half a century167

The grant of pauper relief exempted the beneficilary on-
1y from paying the attornry's and counsel's fees and the
Court fees; not from all other expenses such as the Jeputy
Sheriff's and the agent's charges, witnesses' expenses,
advertisements in the newspapers in the case of edictal
proceedings, postages and stationery.68 The spectre of

63 L D van Winsen J P G Eksteen and A C Cillier The Ci-
vil Practice of the Superior Courts in South Africa 3 ed
(1979) 804,

64 Slocock v Plenderleibh 1927 G 338,

65 Brink v N G Kerk in de Transvaml 1907 T 183 at 185.

66 Du Plessis v Marais 1931 E at 72.

67 M R Hahlo and E Kahn The Union of South Africa: The

Development of its Luws and Consititution (1960)
note 94 at 290, e

68 C H Van Zyl The Theory of the Judicial Practice of the

Colony of the Cape of the Good Hope and of South Africas
Generally (1902) 340-341.
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having to pay for these items caused many a potential
litigant to abandon the idea of an action.b% In the Cape,
the Rules of Court relating to the Poor Fund were prac-
tically useless, as no such fund existed, nor was pro-
vision ever made for creating one,’9

Apart from the technical barricades within the in forma

pauperis procedure itself, there were many other levels of
personal barriers which had to be overcome before indigent
persons could effectively vindicate their rights. Inclu-
ded among these barriers were: the problem of recognizing
a legally enforceable right; awaremess of the existence of
the pauper relief institution; courage and psychic willing-—
ness to assert the claim at law; access to atturneys; abil-
ity to describe the grievance intelligibly; preparedness to
risk the outcome of potectial court proceedings, and not
least, the asctual willingness of the attorney or advocate
to assist despite the dismal economic prospects. It is only
recently that soclologists have, by empirical research71,
established the interrelationship of these barriers and the
abilitiy of underprivileged persons to pursue the legal
cleims. According to Mayhew??,

We have a vast array of disputes, disorders,

vulnerabilities and wrongs, which contain an

enormous potential for the generation of legal

actions. Whether any given situation becomes

defined as a legal problem, or even so defined,

makes its way to an attorney or other agency

for possible ald or redress, is a consequence

of the social organization of the larger so—

ciety - including shifting currents of social

ideclogy, the available legal machinery and the

channels for bringing perceived injustices to

legal agencies.

69 Ibid 341,
70 Ibid.

71 See L Mayhew 'Institutlons of Representation - Civil
Justice and the Public' (1975) 10 Law and Society Review
401 ££; B Abel-8mith M Zander and T Booke Legal
Problems and the Citizen (1973).

72 Op eit 406,
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For the hundreds of thousands of illiterate who knew
they had been wronged but were possessed neither of the
ability to freme their legal claims intelligently them-
selves, nor of the courage to go directly to a lawyer,
the in forma pauperis procedure was useless. Nor was it
of any use to those poor persons who sought nothing more
than plain, prophylactic legal advice.’3

In practice, therefore, pauper proceedings benefitted
only a very thin slice of the underprivileged. For those
who literally lived from hand to mouth and who could net
afford paying for the e.itra items mentioned above, nothing
could be done., Equally neglected were the gizater majority
of the lower middle ciasses who were not too poor to gqual-
ify as pauper, yet poor enough not to afford a lawyer.

b The Native Commissioners' Courts

The official rationale underlying the establishment
of separate Native Commissioners Courts to try civil cases
involving Africans, was that these courts would be more
serviceable to African litigants than the ordinary courts
of the land, Of particular advantage would be the low
tariff of costs’4 - much lower than in the ordinary courts
and the speedy settlement of disputes., The success of this
scheme was premised in the belief that the adjudicating
officers would be particularly well versed in indigenous
law; and they would readily apply it without the cumber=

some and costly procedure of proving it.75 The simplified
procedure would also enable the litigants to conduct their

cases themselves.’6

73 D G John ‘'Justice for the Poor: How Legal Aid Bureau
Works' Rhodesian Monthiy Review May 1954 8.

74 Hahlo and Kahn The Union of South Africa: The Develop-
ment of its Laws and Conmstitution 332-334,

75 1Ibid.
76 Ibid.
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In practice, these expectations were not realized,
After exhaustive research on the expedience of the Native
Commissioners' Courts, Raymond Suttner, a renowned expert
on African law, ceme to the following conclusion:

It is not clear that Commissioners are
especially well qualified to decide these
cages. Costs have not proved to be lower
than in other courts. The procedure, as
one glance at the rules will disclose, is
a8 cumbersome as that operating in other
courts, so that it is necessary if one
wishes to litigate effectively, to_brief
attorneys and sometimes advocates.

e Pro Deo

Where the indigent accused was charged with a crime
carrying the death penalty, counsel was assigned to defend
him pro Deo. In earlier times pro-Deg counsel was appointed
by the Registrar of the Suprewe Court!8 but this task was
gradually taken over by a member of the Bar on behalf of
the Registrar.

At first, pro-Deo counsel were unpaid, but in later
times they were paid a small, nominal fee and travelling
expenses by the State.’9 .

In practice, the pro-Deo system. like its counuerp:rt
at civil law, in forma pauperts, had crucial flaws:

First, an indigent person charged with a capital crime
had no right to be defended pro-Deo; mor could he elect the

77 'African Civil Law: Special Legal Aid Problems' in
Lepal Aid in South Africa (Faculty of Law, University
of Natal, Durban 1974) 189. See also J Lewin Studies
in Africen Native Law (1947) 19-20.

78 S v Gibson NO sud others 1979 (4) $4 115 (D) at 123,

79 Hahlo and Kahn The Union South Africa: The Development
of its Laws and Constitution note 91 at 290,




pro-Deo counsel of his choice. The practice of appointing
counsel in such cases is one which was established by the
courts themselves.

Secondly, pro-Deo cases were usually defended by
young and inexperienced advocates, This was linked to the
fact that pro-Deo work was remunerated only meagrely, thus
making it unattractive for more experienced and highly
skilied advocates, who tended to devote their time to more
remunerative work. Indeed, the Association of Law Socie~
ties, in its memorandum on Legal Aid ip the Union of South
Africa was severely critical of the quality of service
rendered by pro-Deo counsel.80 What certainly detracted
from the quality of pro-Deo defences, was the fact that
counsel were appointed only after the preparatory examina-
tion - during which the sccused were often unrepresented8l -
and at that, only a few days before the -rial began.82 No

effect was glven to the recommendati we Lansdowne

Commission of 1947 that pro-Deo coun: ' *« spointed to
assist the accused at the preparatory .  .nation.83

For all its imperfections, the pro-Deo system, at least,

offered some form of assistance to the accused. But pro-Deo
cases constituted only a small percentage of all criminal
cases brought to court. Most of the ordinary criminal cases
involved Africans charged with statutory offences. The
large majority of them were legally uarepresented, and
being toe posr to afford paying a fine, they generally
chose to go to jail., To be convicted and jailed for a tech-
nical offence carried no moral stigma.84 Prison had in a

80 See South African Institute of Race Relations

(=
Paper 84 of "956 1.

81 Hahlo and Krhn The Union of South Africa: The Develop-
ment of its Laws and Constitution 287,

82 Selikowitz op cit 89-90.

83 Report of Pensl and Prison Reform Commission
UG No 47 of 1947 para 226.

84 Wilson and Thompsen op cit II 220,

P " .- . o BNk etEma




189

real sense become the staple gauntlet which Africans were
born te run.

d  Dock Defences

In other criminal proceedings before the Supreme Court
indigent accused persons could avail themselves of the
‘dock defence'. This institution was available to any
accused who could pay counsel three guineas. Counsel
were assigned from a roster, as with pro-Deo defences.

The 'dock defence', however, wae rarely used as its ex-
istence was generally unknown to aucused persons.85

e Pro-Amico Assistance

From time to time public-spirited attorneys and advo-
cates offered their services to poor persons free of charge.
The fact that such services were never heralded in public
or written about, bespeaks the fine sense of honour with
which they were rendered, 86 However, professional chivalry
of this kind was too thinly scattered within the legal pro-
fession, and perhaps too contingent upon the giver's pro-
pensity to do charitable work, to have constituted an or-
ganized solutlon tc the unmet legal needs of the poor,

£ Bocial Services Association

A private organization called the Soclal SBervices Asso-
ciation of South Africa which was founded in 191287, pro-
vided limited but valuable social and legal relief under
its Prlsoner's Aid scheme. So-called 'prisoners' friende'
who were voluntary members of the organization would visit
the court cells on every morning of a court day to counsel
persons in pre-trial custody and to arrange for the payment

85 Sputh Africen Institute of Race Relations Paper 99
of 1935 4,

86 Cf P van Blommestein Professional Practice for Attor-
neys (1965) 138,

87 Sunday Times 21 April 1968,
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of the bail money and fines.8® This scheme slso provided 3
for the assistance of needy families whose breadwinners
were serving prison sentences., But on the whole, work of
this kind was too limited, both geographically and in

terms of personal coverage, to have had widespread tan- X
gible effect. Besides, Social Services was heavily de-

pendent for its existence on donations which, at times,
only trickled,89

Taken individually or collectively, the schemes sur-
veyed above offered no solution to the legel wants of
the poor. Their coverage was too narrow, and focussed
solely on court proceedings. No provision was made for
legal advice. The in forma pauperis and the pro-Deo insti-
tutions which were products of the Middle Ages were hope-
lessly unsuited to cope with the complex legal needs of
an industrial, laissez-faire society. The Government it-
self did nothing to assure effective access to the courts;
it was enough that it paid out meagre sums for pro-Dee
work performed mainly for Blacks, This gesture, one could x

argue, served no more than an alibi fusnction for the large-
o scale racial inequality which the Government actively pro-
e moted,

But on the whole, the Government's inertia reflected
the nineteenth~century, individualistic philosophy of

rights, then still prevailing:

A right to sccess to judicial protectlion meant
essenttally the aggrieved individual's formal
right to litigate or defend a claim. The theory

was that, while access to law and, more particu- ; %
R larly, access to justice may have been a "natural i
N right", natural rights did not require sffirmative lﬁ
5
| {
. 88 Hahlo and Kahn The Union of South Africa: The Develop- o
‘ ment of its Laws and Constitution 290. A

:
89 See The Star 13 May 1968,
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state action for their protection. These
rights were prior to the state; their
preservation required only that the state

did not allow their infringement by uthers.90

The difference was that in South Africe the State for-
sook its overall guardian role in favour of actively re-
ducing the majority of the population to a legal, second-
class citizenry which could be bullied, harassed and ex-
ploited - a situation which increased the need for less
cumbersome routes to justice.-

90 Gappelletti Garth and Trocker op cit 670-671.
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12 THE LEGAL AID BUREAUX (1935 - 1958

1 History

On the S5th December 1935 representatives from the
South African Institute of Race Relations!, the Trans-
vaal Law Society?, the Johannesburg Bar® and the Jo-
hannesburg Rotary Club% met with officials of both the
Department of JusticeS and the Department of Native
Affairs®, The meeting was called to discuss 'the special
conditions obtaining in the courts, where the majority
of accused persons were Natives who were poverty-stricken,
ignorant of the ways of the courts, and in many cases had
traditional ideas in conflict with the legal conceptions
underlying European forms of justice'.’ Beyond this, the
meeting would alsc discuss suggestions which the deputa-
tion had brought along o: ..¥ Lo make justice more easily
accessible for 'vhfortunate' persons of all races brought
before the courts.

It was felt that some form of legal aid should be given
to poor persons facing criminal charges. Of the 798 persons
tried in Witwatersrand Local Division of the Supreme Court
in 1934/1935, only 192 had been defended.8 The deputation
pointed out that though magistrates and prosecutors were,
in theory, fully aware of the importaunce of legal represen-

1 Professor R F Alfred Hoernlé and Messrs J W Dangstaffe
snd J D Rheinhalt Jones.

2 Mr J Cranko.

3 Advocate A Suzman.

4 Mr H Britten (former senior magistrate of Johannesburg).

8 Dr van Rpnsburg (Secretary for Justice) and Mr C H Blaine
(Under-Secretary for Justice),

6 Mr D L Smit,

7 South African Institute of Race Relations Paper 117
of 1935 3.

8 Ibid,




193

tation, in . “ctice they were too overburdened with work
to ensure tha: ndefended accused persons were accorded
a fair trial.”

The Secretary for Justice made it clear that the re-
sponsibility for providing legal aid for poor persons did
not lie with the State, but with the legal profession. He
said he would support a legal aid arrangement only if the
selection of those persons in need of legal aid was left
to the senior public prosecutor.l® He then made the fol-
lowing suggestions, which were adopted by the meeting and
subsequently approved of by the Minister of Justice, as
an experiment to be tried out first in the Johannesburg
magistrates' courts:

1. The senior public prosecutor and his staff
would select from the daily records un-
defended persons whe, in their discretion,
deserved legal assistance. Those selected
vould be told of the defence facilities
available and would have to decide whether
or not they wished to avail themselves of
the defence facilities.

2. The Law Society and the Soclety of Advocates
would be asked to form panels of attorneys
and advocates and to arrange that someone
act as secretary for the panel,

3. The Senior prosecutor's office would inform
the secretary of the panel dally of the names
of the accused persons who wanted legal as-
gistance and the secretary would arrange for
their defence.

4, The question of paying attorneys and advocates
would be left to the Law Society and the So-
ciety of Advocates.

5, The Department of Justice would errange that
4in cares already committed for trial unde-
fended accused be informed by magistrates of
the defence facilities available.

9 Ibid.
10 TIbdid.
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Ir April 1936 another meeting of representatives
from the same bod-.es was convened to discuss the prac-
tical implementation of the plan.ll As the Council
of the Law Society was against members rendering their
services gratuitously, it was agreed that attorneys
working under the scheme would be paid £ 2,2.0. per day,
£1.1.0. per day refresher and £5.5.0, as the maximun
for any case. Counsel would be paid £3.3.0. per day.

The fees would be collected from the accused if they
could afford t> pay. The South African Institute of Race
Ralations, which was to act as secretariat for the scheme,
would try to raise a gum of money as a fund for paying
fees where accused persons were unable to pay themselves,
Mr Britten, then former senior magistrate of Johannes-—
burg was to act as secretary of the panel of attorneys,
end Advocate Bram Fischer was to nominate counsel from
those advocates who were available for dock defences.

In practice, the scheme did not work. The arrangement
whereby prosecutors selected cases from the daily roll
proved to be clumsy and impracticable.l? Retween March 1937
when the scheme came into operation and July 1938 only
28 cases had been deferded. Of these, 11 were referred by
the courts and 17 were defended at the request of the ac-
cused, his employer, attorney or other interested persons.l3
Magistrates made no effort to inform accused persons of the
defence fecilities available,l4

11 South African Institute of Race Relations Paper 67
1.

of 1937

12 South Africen Institute of Race Relations Paper 33
of 1938

13 Ibid.

14 Ibid 2.
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As the experiment was unsuccessful, the scheme was
not tried in other areas.

2 The Johannesburg L. 1 Aid BuresulS

In keeping with its btroadly liberal and humaniterian
approach on clvic matter:y, the South African Institute
of Race Relations (founded in 1929) opened up the Jo-
hannesburg Legal Aid Bureau. Originally concelved as &
liaison secretariat between the magistrates' courts and
the panel of attorneys under the ill-fated scheme de-
scribed above, the Bureat gradually expanded its function
to include the giving of legal advice to poor people
from all population groups.

By the year 1942, the Bureau was handling some 3000
vases per year, the majority of the beneficiaries being
Africans.

a Personnel

The Hureau was manned by one person, Miss Ruth Hayman,
who acted both as director end edministretive officer.
Her work involved telephoning and writing letters on be-
half of aggrieved persons, giving oral legal advice, and

arranging for lawyers to appear on behalf of indigent
accused persons.

b ZTypes of Cages

In the beglnning the Bureau dealt only with criminal
matters, but because of the demand, it widened its scope
to assist also in cilvil matters.

15 Except where otherwise stated, information on the
Johannesburg Legal Ald Bureaux ils deridved from
South African Institute of Race Relmtions Paper 114
of 1942,
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¢ Means Test Je"

Assistance, in both civil and criminal matters, was i
given only to persons who nould not afford legal assist-

ance elsewhere. A means test had been worked out for
each population group in consultation with the social I
welfare agencies and was well above the in forma pauperis ¢

level.

P d TFormg of Assistance

In civil matters assistance was given in all realms
of private law, most notably in matters relating to fa-
v mily law, landlord/tenant law, labour law and hire-pnr-
t' %ﬁ chase agreements. An important feature of the Bureau's
5 policy was to avoid unnecessary litigation and to work
more towards friendly out-of-court settlements. But where A}
this was impossible, the Bureau engaged attormeys to re-

present the indigent client in court.

In criminal matters, assistance was primarily in the
P form of legal representation, The Supreme Court inter-

¢ourts cells every morning to interview arrested persons.

{ preter, Mr Xeys, would voluntarily visit the maglstrates’
j v
4

N He would then report to the Legal Aid Bureau the names of
' those arrested persons with prima facie reasonable de-

o fences. The Buresu would then arrange for the legal defence
of the accused, or in straightforward cases, advise the
accused on how to conduct his own defence. In other cases

the Bureau would try to obtain a withdrawal of the charge,

or arrange for the granting of bail,

Where someone was s victim of a criminal act, the Bu-
0 reau would advise him to lay charges agalnst the aggressor,
o and would asslst in obtainitg medlcal evidence, or in tra-

cing witnesses and referring them to the police. Friends

- W N - i M Lt e - R -
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or relatives of persons arrested for criminal offences
in other parts of the Reef could also go to the Bureau
to apply for legal assistance on behalf of the arrested
person,

e Help from the Legal Profession

The advocates and the attorneys who were engaged by
the Bureau, rendered their services gratuitously, Al-
though most law firms were short-staffed and overworked
because of the War, the response from individual legal
practitioners was excellest. In 1941, for example, there
were roughly forty advocates and 122 Johannesburg law
firms in the voluntary service of the Bureau. I:. other
areas in the Transvaal the Bureau could count on the help
of 84 law firms.

the legal profession bore the main burden of the Bu-
reau's court work; the defence, the institution of civil
claims, the writing of legal opinions, and the conducting
of appellate actions. The court work lnvolved a great
deal of sacrifice on the part of both attorneys and advo-
cates, and the number of cases defended bore only a small
relatlon to the numerous legal consultations and the vast
amonnt of work done in preparation of court actions.

Perhaps the most spectacular engagement of the legal
profession in the service of the Bureau was witnessed in
the 'Vereeniging viots' case in 1937, In this case 88 Afri-
cans were arrested and charged in connection with matters
arlsing out of the riot, The local White attorneys in
Vereeniging met and agreed not to defend any of the accused. 16
At the request of the South African Institute of Race Rela-
tions, the Bureau retained the services of a Johenneshurg

16 Burger op cikt 155,

i
|
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firm of sttorneys who appeared for the defence at the
preparatory examination.? Counsel was briefed to appear
at the official enquiry into the riots and at the trial
in Pretoria. To finance the defence, the accused them—
selves raised a sum of £29.14.1. and a sun of £85
was provided by the Bantu Welfare Trust.l8 The Bureau,
out of its own resources, raised an amount of #£53.5,11,19
The staff of the Inatitute of Race Relations played a
valuable part by undertaking the arduous task of typing
copies of the record of the proceedings of the Prepara-
tory Examination for the use of both counsel and attor-
neys.20

0f the 88 persons originally charged, 58 were committed
for trial before a judge and assessors, 51 were indicted
and 10 were convicted.?l

£ GControl and Financing of the Bureau

From the time of its establishment in 1937 to 1942 the
Bureau functioned under the auspices of the South African
lnstitute of Race Relations. It wes financed by grants
from both the Institute and the Argus Printing and Pub-
lishing Company, and by private donations.

In October 1942 the Bureau became an independent, vo-
luntary organization., Indeed, the success of the Bureau
until then was attvibutable to its reputation of being
free of government control, a feature which enabled it to
assist effectively in several test cases of a political
nature involving African trade unionists,22 Attempts by

17 South African Institute of Race Relations Paper 39

South African institute of Race RE-ALLON9

of 1938 2.
18 Ibid.
19 Ibid,
20 Ibidd.
21 Ibid.

22 N Abramowitz, 'Legal Aid in South Africa' (1960)
77 SALJ 351 at 354,
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the State to bring it under both the administrative and
fiasancial control of the Department of Social Welfare
were striagently opposed by the committee of the Bureau
as well as the Johannesburg Bar Council, largely because
the Byreau would be seriously inhibited in assisting
persons in cases involving the State, particularly those
of a political nature.

From 1944 nnwards the Bureau ren into severe finan-
cial problems. These were caused by the public's with-
drawal of donations and bequests following a publication
by the Minister of Justice, Mr H Lawrence, that the
Department of Social Welfare would thenceforth assume the
costs of running all the legal aid bureaux in the Union.?23
By March 1945 the Bureay had only enough funds to meet its
running expenses for that month.2% In the same year the
Government temporarily withdrew its nominal, quarterly
grant to the Bureau, ostensibly because the Bureau had
assisted twn africans charged under the Riotous Assemblies
Act in October 1944,25

The Bureau was tottering on the verge of a wholescale
collapse when the Government resumed its grant, This res-
pite, together with a grant from the Johannesburg Muni-
cipality and small grants secured from other municipalities
on the Reef, kept the Bureau from closing down altogether,26

In 1949 the Bureau was brought under the control of the
Transvaal Law Soclety, and in the same year it became a re~
gistered welfare organization in terms of the Welfare Or-
ganization Act, 40 of 1947. However, the Bureau continued

23 Ibid 357,

24 Ibid.
25 Ibid,
26 Ibid,
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to suffer financial hardships and at times it could not
even afford the services of a criminal investipator. Not-
withstanding its difficulties, it continued to be of in~
valuable assistance to the poor. For example, in 1952

the Bureau conducted 11 658 interviews and provided le~
gal assistance in 110 criminal cases and 1 306 civil
cases.?7

On the lst July 1953 the Bureau, together with all
other legal ald bureaux then existent, was placed under
the control of the Department of Justice.

3 The Cape Town Legal Aid Bureau?8

The Cape Town Bureau was established in May 1941 by
the South African Institute of Race Relations.

a Personnel

The Bureau was run by a full-time officer who was as~
sisted by a clerk and who was responsible for all the ad-
ministrative work including the supervision of all civil
and criminal matters nandled by the Bureau. In addicioen,
the Bureau employed a part-time criminal investigator who
was sssisted by an interpreter. Like his colleague in Jo-
hannesburg, the criminal investigator was required to vi-
sit the cells every morning and to notify the Bureau of
the names of arrested persons with prima facie defences
but who could not afford legel representation.

27 John op cit 8.

28 Except where otherwlse stated, information on the
Cape Town Legal Aid Bureau is derived from the South

Africap Institute of Race Relations Paper 104 of 1954.
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b Types of Cages
Originally the Bureau handled only criminal matters
but from May 1942, it assisted also in civil matters.

¢ Means Test

The Buresu helped only indigent persons. The financial
eilgibllity for aid was left to the discretion of the Le-
gal Aid Officer or the Investigator who set criteria con~
forming roughly to the in forma pauperis levels. In 1953
2 new means test was devised and was besed on the effi-
cient minimum level figures compiled by the Soclal Science
Department of the University of Cape Town.

d Form of Assistance

As was the case in Johannesburg, in criminal matters
essistance centred primarily on providing legal assistance
at the trial. Other forms of assistance in criminal matters
comprised the advising of an accused in regard to his de-
fence, or negotiating with the prosecutor to secure the
withdrawal of charges considered to be unfounded. As a
general rule, defences depending solely on a plea in mi-
tigation were not undertaken by the Bureau.

In civil matters assistance consisted chiefly of in-
forming poor persons of their rights and duties, referring
them to the appropriate official channels, and counselling
on the advisabllity of instituting court proceedings, The
Bureau always tried to settle disputes amicably and out of
courlk, However, where litigation was necessary clients were
advised on how to proceed in terms of the in forma pauperis
tules of the magistrates' court of the Supreme Court.

e ‘Help from the Legal Profession
The Bureau engaged attorneys and advocates mainly for
court work. They rendered service free of charge. Attorneys

s
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were chosen from a panel voluntarily constituted by lo—
cal attorneys; and counsels were assigned on er annual
basia by the Cape Town Society of Advocates, In civil
rases, panel members were asked to represent persons in
court who did not qualify as paupers in terms of the

in forma pauperis rules, but who were still too poor to
afford legal fees,

The aidvocates working under the scheme, particularly
the younger ones, showed a great deal of enthusiasm and
were of valuable assistance. The attorneys, on the other
hand, showed very little interest in the Bureau, This
is reflected by the fact that between 1952 and 1954, the
Bureau referred only eight cases to the panel of attor-
neys. According te Mrs. Yvonne Matham, the then director
of the Bureau, many attorneys simply 'closed their eyes'Z?
to the existence of the scheme,

£ Control and Finances

Originally the Bureau was controlled by a locel com-
mittee of the South African Institute of Race Relations.
The Institute also bore the financial costs of running
the Bureau and was partly assisted by a grant from the
Department of Social Welfare, From April 1945, the Bureau
became fully financed by the Department of Social Welfare
and in July 1945, the administration of the Bureau's funds
was transferred to the Law Society of the Cape of Good
Hope. On the lst July 1953, the Bureau, together with all
other bureaux in the Union, was transferred to the Depart-
ment of Justice.

g Problems of the Bureau

In criminal matters the Bureau received very little
co~gperation from the prosecutor's office. As the courts

29 Sunday Times 5 September 1965,
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were understaffed, prosecutors had no time to read through
the dockets and to discusgs deserving cases with the Bu-
reau's criminal investigator. Also, the iaterruption

of 'smooth' court proceedings to arrange legal repre-
gentation for the accused, was generally 'frowned upon'

by magistrates who set a high premium on time and on
streamlining the bottleneck of cases which the court had

te dispose of everyday.

The gravest problem that harassed the Bureau wes the
financial one. Because of limited funds the Bureau was
unable to employ more staff to cope with the swelling
velume of work. The consequences of the workload are
described by Nathan Abramowitz, at one time Assistant Le-
gal Aid Officer at the Cape Town Bureau:

This pressure of work led to the staff having
to take work home to do at night in order to
keep pace. The hours during which the Bureau
was open for interviews were curtailed ~ but
clients arrived very early in the mornings

and queued up, often verging on to fights
about who had got there first., Work fell into
arrear as a result of numerous changes in
staff (mainly because the salaries were too
low to retain gualified male employees, female
employees being unobtainable), and the filing
system became unmanagerable because there was
no time to destroy old files., The deficit came
to add to these difficulties.30

These conditions, coupled with the refusal by the De~
partment of Justice to increase the Bureau's subsidy, led
to its closure in November 1957.31 It reopened in Janu~
ary 1958 with a larger staff drawing larger salaries, but
with no corresponding increase in the Bureau's budget.32

30 Op cit 359-360.
31 Ibid.
32 Ibid.
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This proved catastrophic and in September 1958 the Bu-
reau closed down altogether due to lack of funds,33

4 Legel Aid Bureaux in Other Centres

During the 1940s legal aid bureaux were set up, too,
ip Pretoria, Bloemfontein, Pietermaritzburg, East London,
Durban and Port Elizabeth. Except the latter two, all
closed down because of financial problems. The Port Eli-
zabeth Bureau, however, was forced, by the limited funds
at its disposal, to curtail its assistance.? It rarely
assisted in criminal matters as it could not afford a
eriminal inves:igetor.35 The Bureau used to close down
for one month whenever the legal aid officer was absent
on her annual leave, as there was nobody to take over
£rom her.3% Despite the huge demand for help in civil law
matters, particularly amongst the Coloureds, the Bureau
referred only a minimum of cases to attorneys.37 The fear
was that 1f the amount of pauper work referred to them be-
came any greater, the attorneys would withdraw their names
from the panel.35

5 The Government's Attitude to the Legal Aid Bureaux

The Department of Justice whiclh took over the entire
Legal Aid Bureaux scheme in 1953, spelt out lts attitude
to the Bureaux in its critical Annual Report for the year
1958.39 The report stated:

33 Ibid,

34 South African Institute of Race Relations Paper 120
of 1954 1.

35 Ibid 2.

36 Ibid.

37 Ibid,

38 Ibid.

39 G P -5 7535004 - 1959/60 - 620.
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a) In the first place the staff of the bureaux
left much to be desired as most of the em-
ployees wezs not legally qualified or fully
bilingual.

b) Bureaux also appear to operate in the wrong
fields, For example, they spend much time

N on people's domestic problems which could

AN be handled just as well or even better by

. the Departmenz of Social Welfare or otler

institutions.4!

c) The lavestigation has revealed that (legal)
assistance is apparently not neressary in
criminal cases. This view 1s based on the
fact that our whole legal system is designed

. to prevent the conviction of an innocent

person, whether he is defended or not, and

that it is the duty of judicial officers

I and prosecutors, who are considered quite

I capable of doing so, to ensyre that no mis-

i carriages of justice occur.?

d) Even if it is conceded that miscarriages of
justice may occur the machinery for appeal
and review and certain administrative mea-
sures are deemed adequate to remedy them,43

e) Tn so far as capltal crimes are concerned,
it is generally felt that as the accused's
life, his most precious possession, is at

3 stake in sucn a case, the present procedure

whereby pro-Deo counsel are assigned to

persons chzrged with such crimes should be
continued.44

f) Civil cases, however, differ materially from
. criminal cases in that the conduct ok these

. cases 19 primarily in the hands of the par~

S ties with the result that the presiding ju-
& dicial offilcer can do very little to assist

an unrepresented party, The same applies to

appeals in such cases. Legal assistance in

civil cases therefore appears to be justified.“s

. 40 Ibid 4.
- 41 Tbid. i
42 Tbld  4-5.
43 Ibid 5.
44 TIbid, n
v 45 1bid. .
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Nowhere did the Report pay tribute to the work dome
L by the Bureumux. Instead, it disparaged them, but offered
i, no alternative golution other than that Bureaux had proved
to be redundant, The arguments in the Report were them-

o4 selves unconvineing, end if anything, served only to

E rationalize the State's then ubiquitous indifference to
b the needs of the underprivileged groups.

1

i Purely fastidious was the objection that legal coun-

sellors were not ‘'fully bilingual', The irony is that the

R Bureaux themselves never complained of langusge diffi-
culties. If at all, communication barriers would have been
experienced with African clients, whose mother tongue was
neither English nor Afrikaans, and who conatituted, col-

; lectively, the major clientele of the Bureaux. However,

5 where language problems did crop up, they were bridged

i with the aid of interpreters, as pointed out above. A some-

time counsellor at the Cape Town Legel Aid Bureaux points
out that where s language problem did actually crop up, it
was in a case involving e foreigner who spoke oaly German
and French, bet here, too, assistance was given.46

The fact that the Bureeux lacked legally qualified staff
was the fault of the Department of Justice itaelf. Since it
took over contrel of the Bureaux in 1953, the Department

. made little effort to increase the salary payable to a qua=-
lified Legal Aid Officer, or at least, to bring it on par
with the salaries it offered equally quaiified persons wou-
king in the Public Service.%7

The objection to Legal Aid Bureaux interfering in do-
mestic problems which were allegedly the responsibility of
the Department of Social Welfare alone was spuricus., Con-
flicts and hardships within the family often have overlapping

W 46 Abramowitz op cit 361,
¢ 47 Ibid.




social and legal components which should be considered
together when remedies are undertaken. The apprecistion
of the interrelationship of these factors is reflected

in the constructiv spirit of co-operation that existed
between the Bureaux and social welfare agencies such as
the Armesorgrade, Christelike-maatskaplike rade, marriage-
guidance bureaux, and the Children's Aid Society.48

Equally unconvincing was the argument negating the
need for legal representation in ordinary criminal trials.
This view contrasted sharply to the view of Supreme Court
judges who were reputed for their impartiality and pain-
stailking attentiveness to the procedural rights of the
accused, but who, nevertheless, emphasized both the gra-
vity and the expedience of being legally represented.?

In the landmark American case of Gideon v Wainwright
Justice Black declared: 'Reason and reflection require us
to recognize that in our adversary system of criminal
justice, any person hailed into court, who is too poor to
hire a lawyer, cannot be assured a fair trial unless ¢coun~
sel is provided for him'.50

Without the aid of counsel, an ignorant, timid accused
is reduced to a mere object of the court proceedings. This,
purely from an administrative point, is ideal since no
time is lost in disposing of the case, Translated into
the context of magistrates' courts that were usually
clogged with criminal cases of a statutory nature, and
where - as pointed out above - both magistrates and prose-~
cutors were too borne down with work to keep a vigilant

48 Ibid 362. See also South African Institute of Race
Relations Paper 114 of 1942 3 and Paper 39 of
1938 3.

49 See C 10.
50 372 U S 335 (1963) at 344.
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eye on the procedural rights of the accused, little
doubt exists as to which group of poor perscons would
suffer the denial of counsel most: the Blacks.

The Report's justification of pro-Deg defences in
capital cases detracts from its idealistic statement
that judicial officers and prosecutors ensure that un~
raepresented sccused are not prejudiced. If the proce-
dural prophylaxis against miscarriages of justice oc—
curring was so reliable, in capital cases, too, legal
representaticn would be unnecessary.s1 Also, the Report's
reference to the availability of appeal and review pro-~
ceedings as safeguards against miscarriasges of justice
in the lower courts, is in itself and admicsion that the
conduct and the decisions of maglstrates are not always

‘beyond reproach. Appellate procedures, hcwevgr, are not

self initiatory and, in practice, can be invoked only
with professional legal expertise, For the unrespresen-

ted convicted person the Appellate Court has only formal
consolation and brings to mind the cynical and striking-

ly illustrative proverb: 'The law, like the Ritz hotel, is
open to all'. By 1958 automatic review applied only in a
limited number of cesses. Indeed, the peculiar South Afri-~
can institutlon of automatic review did afford the unyepre-
sented accused limited protection., Where the magistrate
imposed 8 sentence sbove & cercain minimum, the record of
the proceedings was automatically trensmitted to a judge

of the Supreme Court who migs confirm or alter the cone
viction and/or sentence in accordance with Jjustice. How~
ever, most of the sentences imposed by magistrates' courts
on Blacks were excluded from automatic review. Examples
here are whippings of males under the age of 21 yeatssz

51 Cf Abramowitz op cit 366.
52 8§ 96 of the Magistrates' Courts Act 32 of 1944.
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and fines of up to £30.53 In 1955 Parliament excluded
the decisions of regilonal courts from automatic review:
'Thus a valuable safegvard against injustice was re-
moved, and this in respect of those inferior courts
whence tae heaviest sente-.es usually emerge'.s4

The Report correctly recognized the need for legal
representation in civil cases, but why a distinction was
made in the cases of criminal matters 1s unclear. What
counts in both criminal and civil pfoceedings is the
participation strength of tke opposing parties; each
should be afforded a symmetrical chance to mobilize the
resources necessary for securing the most favourable
outcome. 'This principle spplies both to the parties and
their counsel in civil cases and to the prosecution and
the defence, i.e. the accused with his counsel in criminal
cases',35

Informing the public of their rights and legal obli~
gations is an important medium for promoting legal cer-
tainty and respect for the rights of others. Xnowledge of
the law enhances the individual's self-awareness in his
dealings with other people and reduces his legal vulner—
ability ~ an important consideration in the labour sphere
where the Blacks, in any case, were excluded from the bene-
fit of the industrial laws. A commendable feature of both
the Johannesburg and the Cape Town Legal Aid Burenux was
their effort to diffuse tensions within the society by
seeking to resolve disputes in a friendly manner; in the
racially charged South African social climate, this was one
way of diluting racial prejudices and ,romoting better race
relatlons,36 ’

53 S 25 of the Maglstrates' Courts Amendment Act 40 c¢f 1952,

54 Hahle and Kehn IThe Union of South Africa: The Develop-
ment of its Laws and Constitution 1974y 264,

55 F Castberg The Buropean Convention of Human Rights
(1974) 123,

56 Gross op eit 171.
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NATIONAL PARTY POLICY ON ACCESS TQ JUSTICE

13 LG UN ALLop U JRALRD

1948 - 1568)
1 Ineguality between Bleck and White"

The post~1948 period was one of intense political tur—
moil, I't was a period marked by the clash of netionalisms.
On the one hand was the White, Nationalist Government new-
ly elected to power and resolutely dedicated to the asser-
tion of the Volkswil at all costs. On the other hand was
the vigorous thrust of African nationalism which ladd
down 'that South Africe belongs to all who live in it,
Black and White and that no Goverament can justly claeim
authority unless it is based on the will of all the people’

To ensure the supremacy and the privilege of the White
man, the legislature immediately went about enacting a
formidable arsenal of repressive laws directed against the
other population groups. To preserve the racial purity of
the White race, marriages, and indeed any sexual relations
between Whites and other races were prohibited.2 The vo-
ting rights given to the Indians in 19463 vere withdrawn®
and the Coloured voters were removed from the Common Roll.S
Africans over the age of 16 years were forced to carry re-
ference hooks to be produced on demand by the police or

1 Preamble to the Freedom Charter of the Congress of the
People adopted at the 'Congress of the People
26 June 1955 at Kliptown (near Johannesburg).

2 The Prohibitlon of Mixed Marriages Act 55 of 1949 and
the Immorality Amendment Act 21 of 1950

3 The Asiatic Land Tenure and Indian Represennation Act
28 of 1946,

% The 4atatic Law Amendment Act 47 of 1948,
The Separate Representation of Voters Act 46 of 1451,




211

other designated officers.® The laws governing the move~
ment of Africans into certain urban areas were extended
to ell urban areas and to apply to African women.” In

the labour sphere, the principles of job reservation

for Whites were tightened and it beceme illegal to_em-
ploy Africans on skilled building work in White areas.®
Africans were excluded from trade union rights and were
prohibited from striking.? Existing laws providing for
separate residentisl areas for the different racial

groups were intensified and executed in callous disre-
gard of the human suffering they caused.lo To eliminete
political opposition, the Communist Party was outlawedll
and African political dissidents could be banished without
a court hearing.lz Africans were prohibited from carrying
firearns, axes, loaded sticks and oth-v weepone.l3 pas-
sive resistence to any law was punichuble by severe penal-
ties which included whippings, confiscation of property,
fines and imprisonmen:.lb Police were given extensive
powers relating to searches and seizures. They could search
premises and seize documents : ithout a warrant, if they
considered the delay in obtaining a warrant from a judicial
officer would defeat the object of the sesrch.l5

6 The Natives (Abolition of Passes and Co-ordination of
Documents) Act 67 of 1952,

7 The Native Laws Amendment Act 54 of 1952.
8 The Native Buillding Workers Act 27 of 1951.

9 The Industriasl Conciliamtion Act 28 of 1956 and the
Native Labour (Settlement of Disputes) Act 48 of 1953.

10 The Group Areas Act 41 of 1950 and the Prevention of
Illegal Squatting Act 52 of 1951,

11 The Suppression of Communism Act 44 of 1950,

12 The Native Administration Amendment Act 42 of 1956.
13 Proclamation 135 of 1958,

14 The Criminal Law Amendment Act 8 of 1953,

15 The Criminal Procedure Act 56 of 1955,

&~
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It was these discriminatory measures which, together
with many other laws and proclemations, transformed Black
people into legal lepers plagued by a maze of restric-
tions of which they were invariably in unwitting bresch.
They lived in constant fear of criminal sanctien. Thus,
one may well ask, given the coerced political, social,
and legal discrimination, how desirable was it to the
State that Blacks be accorded equal justice before the
courts?

To start with, the Government's conception of justice
differed radically from the construction placed upon it
by the judiciary. For the Government, the yardstick was
‘the sense of justice of the people'!6 _ the White people.
Racial inequality, an impertant plank in the Nationalists'
political platform, was presented as a sine qua non for
achieving justice. Mr P W Botha, then Secretary of the
Cape National Party declared that

to gain a clear view regarding fair treatment

and the rights of non~Europeans, we should

first answer another question and that is: do

we stand for the domination and supremacy of

the European or not?....For if you stand for

the domination and supremacy of the Buropean,

then everything you do must i the first place
be calculated to ensure that domination.l

The judiciary, on the other hand, construed justice ac~
cording to the canons inherited from the Roman-Dutch law in
which is inherent the postulate that all men are equal be~
fore the law and that the "law preserves equality and binds
the citizens equally'l®, and that, it is the primary func~-
tion of the Court to safeguard the rights of individuals,

16 (Cited by Carter op cit 98,
17  1Ibid,
18 ‘Yoet Gommentarius ad Pandoctas 1.3.5.




irrespective of whether 'the individual occupies a pal-
ace or & hut'.l9 This was the guiding philosophy which,
at the same time, formed the bedrock of decisions in
which the Appellate Court in the 19508 held unreason-—
able and hence unconstitutional legislation which
established separate but unequal facilities for different
racial groups.zo

The judiciary's velient stand on these issues drew
vituperation from the Government, A Cabinet Minister,
Dr T B Donges, launched a 'judges versus the people’

propaganda vhich he laced with the constant threat that
1f the people did not give the Government & sufficient
wandate, it might heve to make political appointments to
the judiciary in order to be able to rule.?l In a speech
at Potchefatroom, Mr P W Botha declared: 'We are sick
and tired of legal cunning (slimmigheid) in South Afri-
ca'.2? The Government feared that the judiciary's refusal
to sacrifice the individual's rights for politicsl pris-
ciple would encourage Black people to turn more and more
to the courts for legal succour, And this was precisely
what the Nationalists were determined to avoid.23 Mr € R
Swart, the Minister of Justice, stated bluntly: 'This is
our polictcy; but to leave it interpretation in the hands
of courts, to compel people constantly to go to court -

that is an impossible task for which we are not prepared'.24

19 Zgili v Mc Glegd (1904) 21 8 € 150 at 152,
20 R v Abdurahman 1950 (3) S A 136 (A) end R v Lusu 1953

R i3
(Z) S A 484 (A). See also R v Carelse 1943 (C) 242.

21 Die Tranavaler, 24 March 1953, and Die Volksblad,
23 March 1953 (Cited by Carter op cit 171).

22 Die Volkablad 28 March 1953 (Cited by Certer op cit
1

23 Carter op cit 98,

24 House of Assembly Debates vol 82 col 2165 (4 Septem-
ber 1953).
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2 Barriers to Justice

To stop Black people from going to law to complain
about being discriminated against in the use of public
facilities, a law was passed expressly authorizing dis-
criminatory treatment of different races.2” Another law
was enacted which empowered urban local awthorities to
banish any African without a court hearing 4if hils pres-
ence was held to be 'detrimental to peace and order',26
To eliminate opposition to the adminiatration of the
Group Areas laws and removal of squatters, courts were
enjoined from interfering in any way whatsoever with any
order made by Government officials requiring an African
to vacate or be removed from any place.27

3 Black Lawyerg and Problems of Access

This section will focus on the position of Black at-
torneys and advocates who are themselves members of
racially victimized groups. To what extent has the Apart-
heid order affected Black legal practitioners in the exer-
cise of their profession?

Although this section is still part of the historical
survey, this discussion here will focus much on the pres-
ent siteation regarding Black legal practitioners. The
reason for this is that the question posed above is as
pertinant today as it was in the 1950s,

25 Reservation of Separate Amenities Act 49 of 1953.

26 Native (Urban Areas) Uonsolidation Act 25 of 1945 as
amended by 29 bis of the Native (Urban Areas) Amend-
ment Act of 1956, Before this amendment an African’s
departure f£rom an urban area could be ordered only
if he failled to find work, or if u Bantu Affairs
Commissioner so ordered after a trial.

27 Native (Prohibition of Interdicts) Act 64 of 1956,

P
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a Lepislative Obstacles

In the pursuit of their profession Black legal prac-—
titioners are hamstrung by the implementation of two
major statutes. These are the Group Areas Act?® and the
Blacks (Urban Areas) Consolidation Act.29 pccording to
the Group Areas Act no member of one racial group may
occupy any land or premises in a group area set aside
for another racial group, except under authority of a
permit.ao The Blacks (Urban Areas) Consolidation Act,
on the other hand, was enacted to curb the movement of
Africans into 'White' urban areas or towns and to comtrol
their conduct while there.3!

These two laws have made it very difficult for Black
legal practitioners to set up their practices in the
centre of towns and cities. However, before discussing
the hardships they face in obtaining permits to open
their offices in towns or cities, it is essential to ex-
plain why Black legal practitioners are reluctant to
set up offices in the townships set aside for them.

b The Disadvantages of Tewnship Practices

First, the townships set aslde for Blacks are located
far from towns and cities. Lawyers who practise in the
townships would thus be far from the courts, from counsels’
chambers, from the law librariles and from government of-
fices to which they frequently have to have recourse.32

28 Act 36 of 1966,
29 Act 25 of 1943,
30 § 26(1).

3% See s 10.

32 Cf A Subel 'An Examination of "The Legislative and Gon-
ventional Obstacles Placed in the Way of Black Law-
yers Wishing to Practise Law" and the Effect this Has
on the Provision of Legal Services in South Africa'
(unpublished B Proc IV paper University of the Witwa-
tersrand 1980) 18, This paper was made avallable to me
by the supervisor of the project, Mr Ramarumo Monama,
Research Officer at the Centre for Applied Legal Studies,
University of the Witwatersrand, Johannesburg.
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Second, Black townships have no available premises
for housing lawyers' offices.33 Lawyers would thus be
forced to use their own private residerces as offices
in the same way as many Black medical practitioners are
forced to convert parts of their private residences in-
to surgeries.

Third, an attorney who has his practice in a Black
township wouldy, ia practice, be of little henefit to
the Black community. It ought not to be overlooked that
during week-days most of the adult township residents
sre at their place of work which is usually in town. As
rhese townships are far from the towns or cities, the
workers have to leave for work very early in the morning
and return only in the evening, During the day the only
time they have to attead to their personal affairs is
during the lunch hour. Those who have legal problems
and who can afford legal assistance, would prefer to con-
sult an attorney who is situated near their place of
work, 3 It would be both time-consuming and expensive to
travel to a Black township to consult an attorney there.

Fourth, the areas set aslde for Blacks have a very
weak economic infrastructure. Commercial activity is li-
mited mainly to small-sized retail treding. An attorney
who practises in a Black area would therefore have little
opportunity to acquire professional expertise in indrstrial
and commercial law matters. It is regrettable that the
large businrss concerns which are situated un the homelands
do not entrust their legal matters to local Black attorneys
who practise there, but to law £irms in the major urban
centres such es Pretoria.35

33 Ibid,
34 Ibid.
35 Ibid 21-22.
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¢ Hardships Suffered under the Permit System

As prescribed by law, no Black legal practitioner
may set up an office in a White urban area without the
permission of the authorities. The application form
for the permit is very detailed. It must contain the
nemes of the administrative staff to be employed, to-
gether with the qualifications of each member of the
staff in terms of section 10(1) of the Urban Areas Act.
The outcome of the application thus depends, too, on
whether or not an attorney's employees sre legally en-
titled to work for him.38 In addition, the applicant
must state why he cannot establish his business in an
appropriate homeland or in a local Black residential
area.37

Attorneys normally wait 6 to 9 months to know the
outcome of the application.®® In the meantime they are
compelled to occupy premises illegally, thus exposing
themselves to exploitation by some unscrupulous land-
lords.39 If the attorney does in fact obtain a permit,
the permit usuelly entitles him to occupy only the un-
ettractive premises which are situated on the edges of
the central business district. The offices of some Black
attorneys in Johannesburg have been described as not
being unlike a 'railway waiting roonm’,%0

The perai% does not entitle the attorney to security
of tenure, for the Minister of Commurity Development may
withdraw it at any time without gilving reessons. This is
why many Black attorneys do not enter into a lease agree-
ment with their landlords.’l

36 TIbid 13,
37 Ibid 12,
38 Ibid 13.

39 Ibid.
40 Ibid 14,
41 Ibid.
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A1l of these factors combine to make it very diffi-
cult for the Black attorney to estabiish a stable prac-
tice and one whuch inspires the public with confidence.

d The Position of the Black Advocate#?

Advocate Ismeil Mohammed SC, at present one of the
only two Black senior counsels in South Africa, was forced
to spend his first 12 years of practice at the Johannes—
burg Bar without an office. It vas only in 1069 that the
authorities granted him a permit to occupy an office in
the advocates' chambers in Johannesburg. During the time
that he had no office, Advocate Mohammed usually used the
offices of considerate White colleagues who happened to
have legal matters to attend to la other parts of the coun-
try, Some earlier Black advocates refused to practise under
such conditions and emigrated. Some tried to practise away
from other advocates, but this caused them to lose many
of the professional benefits that could be gained by being
continually in the company of other advocates. Those who
practised away from other sdvocates were also deprived of
an opportunity to become immersed in the ethics and pro-
fessional standards of the Bar.

e Other Forms of Racial Discrimination Affecting
the Legal Profession

Black law graduates have traditionally encountered
much more difficulty than their White colleagues to obtain
articles of clerkship. In the 1930s, for example, it was
not uncommon for the young Black law graduate to pay a
premium of up to # 1000 or more to become articled,43 p1-
though this practice has stopped, there are still many

42 Unless otherwise indicated information regarding the
situation affecting Black advocates was obtained from
Advocate Ismail Mohammed SC in an interview with him
held on 10 January 1984 in Johannesburg.

43 Mohammed (Interview).

e
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Black law graduates who come out of university with only
slender prospects of entering the organised legal pro-
fession.#4 It appears that one reason for this is that
there is a proportionately higher pevrventage of LLB
(Bachelor of Laws) graduates amongst Whites who are
looking for places as articled clerks than amongst Blacks.
Another reason, it is submitted, stems from the physical
isolation of 'Black' law schools. Unlike the 'White' uni-
versities, most of the ‘Black' Universities are situ-
eted far away from the main business or judicial centres
where many lawyers practlse. Black law students are thus
deprived of the practical opportunity of establishing
early contacts with the practising profession and to
foster these contacts with a view to facilitating their
search for articles later.

But these are not the only reasons. Black law grad-
vates in search of articles of clerkship still encounter

a considerable degree of racial prejudice on the side of
individual members of the profession, mostly those who

run a one-man practice, This is not so much because of

the resistance from the cllients and staff, but because

of other attorneys who refuse to deal with Black clerks,43

Indeed, it is a sad reflectlon on the ethic of the
legal profession that entry into it 1s, to some extent,

T

still dependent on the colour of one's skin. This is even
more disturbing given the fact that 'South Africa has too
few trained lawyers to meet the needs of a total population
of 25 million people’.46 One cannmot but agree with Advo-

44 Cf A Chaskalson The Report of the Lepal lesources
Centre for the Year ended 31 March 1982 17-18,

45 Bubel op cit 27.
46  Fourth Interim Report of the Commission of Inquiry

into the Structure and Functioning of the Courts
RP 5271982 176.
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cate Arthur Chaskalson, the Director of the Legal Re~
sources Centre, when he says: 'If positions are not and
cannot be made available for black articled clerks, an
alternative to articles 8s a requirement for being ad-
mitted ss an attorney should be found'.47

In t 1950s and 1960s, this being the period ad-
dressed in this chapter, Black legal practicioners were
subjected to discriminatory treatment in the courts as
well, The theory asteted that 'everyone is equal before
the law', B 1 the magistrates' courts, which usually
had separate entries for Whites, Black attorneys were
compelled to sit at tables specially set aside for them.
A Black Johannesburg attorney, Mr Godfrey Pitje, once
refused to conform to this practice and was convicted of
contempt of court. This cofiviction was upheld by the
Appellate Division,%B

Many courts provided separate consult.ng rooms for
attorneys of differsnt races.49 It was practice, too, in
the Transvaal znd Natal, vo have separate robing rooms
for Black advocates.30 Advocate Mohammed points out that
this had the effect of diminishing the status of the ad-
vocate before both attorneys and clients,d!

As a member of the Indian community, Advocate Mo~
hammed was prohibited, until recently, from remaining
in the Orange Free State for more than 24 hours, This

47 0p cit 18,

48 R v Pitde 1960 (4) SA 709 (A). Tor critilcism see

J Dugard Human Rights and the South African Legal
Order (1978} 321-322.

49 Subel op cit 26.
50 Mohammed (Lnterview).
51 Ibid.




prohibition, which dated back to pre~Union times, caused
Indian advocates great inconvenience whenever they had
to appear before the Appellote Divigion of the Supreme
Court, in Bloemfontein.5?2

All these practices show how important race had be-
come to the Justice authorities, The race factor blurred
the line between the formal rules of court procedure and
racist ideology; and it undermined the percept that 'jus-—
tice is colour biind',33

There have been considerable improvements in recent
yeass. One such positive development was the abrogation
of the long-standing rule which restricted membership of
the Pretoria Bar to Whites. There are, however, still a
number of conventioral disabilitles to which Black liegal
practitioners are subjected. For example, no Black advocate
has ever been asked to sit as an assessor; nor has a Black
advocate ever been elevated to the Bench., This is not be-
cause Black advocates are incompetent. Advocate Mohammed,
for example, has a:ted as a judge in the highest court in
both Swaziland and Lesotho, but he is prevented from doing
80 in his own country.

In sum, the cumulative effect of all these ohstacles
is that Black lawyers are unable to develop to the maximum
of their talents,

4 Academic Indifference to the Lepal Problems of the Pogr

In the 1950s the then principal media for reflecting
academic legal thinking, the South African Law Journal and

the Tydskrif vir Hedendampse Romeing-Hollendse Reg showed

a somewhat brazen unconcern for the grim social fabric

82 Mohemmed (Interview).

53 Cf Dugard Human Rights and the South African Legal
Order 322.
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woven by the Apartheid laws. Scholastic writing was pri-
marily concerned with the exegesis of the substantive

law institution: of Roman Law and the Roman-Dutch Law.34
The fact that more than three-quarters of the South Afri-
can population could be summarily deprived of their most
fundamental rights, seemed of little consequence to the
academic legal community - this despite the primacy at-
tached to the protection of civil liberties by the then
newly adopted Universal Declsravion nf Human Riphts
arcund the world. Discourses upon the race laws were

reduced to formalistic, technical, and dogmatic dispo-
witions, designed more to clarify the statute than to
avaluate its social, political and economic import. The
academic approach to racial statutes was therefore either
value-free, or, by implication, teleological. Joel Carlson,
an exiled civil rights lawyer who was a law student during
the 1950s laments: -

My law studies never taught me about the law
as it applied to black people or, indeed, to
any people. The theory and practice of the law
I learned related to the property disputes of
litigants involving money claims, or criminal
law involving illegal acts committed by 'cri-
minals' on the person or property of another
person or persons. In the Fordsburg court I
learned not only of the law of one class as

it was applied to another class, I learned raw
politics, raw economics, and their terrible
effects on the relationship betwegn black people
and white people in our society.55

The firstdown-to-earth analysis of the social aspects of
the Apartheid laws was made by Muriel Horrel of the South

African Institute of Race Relations in a work entitled Race
Classification in South Africa: Its Effects on Human Be-

ings.36 Except for the more critical voices of a tiny few

54 Cf J Dugard 'South African Lawyers and the Liberal
Heritage of the Law' Law, Justice and Sociery (1972)
19 at 31.

55 J Carlson No Neutral Ground (1973) 17-18.
56 South African Institute of Rmce Relations (1958).
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legal academics such as Professors Ben-Zion Beinart, i
Donald Molteno and D V Cowen, incisive critique of the
administration of justice in South Africa was reflected

mainly in law journals in the United States, Canada and

- Great Britain.

Furthermore, despite the enactment of numerous vic-
timizing eriminal laws, the mass arrests, and the con-.

i

|

|

i

|

;j victions under the Pass laws, the enactment of laws z
exempting arbitrary executive action from judicial sanc- i

tion, and the establishment and the collapse of legal |

aid bureaux, the academics' theoretical conception of ;

access to justice underwent no change., The formal right

B to legal representation wes taeken for granted and was \
o implied in theoretical discourses on the rules of proce- 3,
' dure and their operation in hypothetical situations. The ’~
differential economic Status of litigants and the inci- !
dence and effectiveness of legal representation were not ™
perceived as a variable that could influence the outcome
of the proceedings, and hernce the mould of the law. In
v short, legal scholarship kept clear of the ¢conomics of
the court system. Hence, nothing ceme of the suggestion
e by the director of the Johannesburg Legal Aid Bureau,

- Ruth Hayman37, that law students be drawn into the Bureau's
K legal ..id work for poor people.

It was not until the Evershed Committee38 ip Bnglnnd i
tabled its findings, that in South Africa the question of

¥ 57 See South African Institute of Race Relations Paper 114
o] South plrican A0S |
of 1942 5. H

58 This was a committee appointed in Englend by the then
Lord Chancellor to investigate methods of reducing
the cost of litigation and streamlining the business
- in the English courts., The Committee derived ite name
from its cheirman, the Rt Hon Sir Raymond Everghed,
Master of the Rolls. The final report of the Committee's
3 work was tabled in 1953, Cmnd 8878 (1953).
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the costs barriers to justice began to be discussed -
but only amongst legal practitioners. In 1954 the first
law jourmal article on this subject appeared under the
heading 'Reform of Superior Court Procedure'5? and was,

understandebly (it being no man's land) written under a

nom de plume. The writer made useful, practical sugges-
tions on how to simplify the civil proredure in South g
Africa and reduce the costs of litigation. A year later,

Advocate V G Hiemstre, 3 prominent counsel later elevated

to the Bench, pursued this question in a critical essay
under the topic 'Die hod Koste van Bedingvoering',60
Nothing came of the suggestions they made, Then again, in
1957, as & sequel to Sir Tom Eastham's address to a Cape
Town gathering of judges, advocates and attorneys, on

the Evershed Committee's Report, this matter was raised
agein.61 The high cost of litigation was attributed prin-

cipally to the cumbersome Supreme Court procedure: its
& long delay; the 'fruitless technical interlocutory and
- dilatory applications' and its prolizity.52 Reforms were ‘
suggested on the basis of the writers' practical exp~rience

with court procedure. But these suggestions, too, fe.l
flat.

5 Legal Aid Provided by the Department of Justice

In the late 19508 and early 1960s the Johannesburg “
Legal Aid Bureau helped to provide counsel for persons
o charged with political offences. This annoyed the Govern- 1y
. ment, and it responded by terminating its subsidy to the ,/

59 (1954) 71 SALJ 129-136.
60 (1955) 18 THRHR 249-256., P
. 61 'The High Cost of Litigation - An Address and Three
i Letters' (1957) 74 SALJ 399-417,
i 62 Ibid: A E Bttlinger (2) 'The Cost of Litigation:
Suggested Reforms' 405-414; H L May (3) ‘The Prolixdity o
| of the Law' 414-417, :
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Johannesburg, Durban and Port Elizabeth Legal Aid Bu-
reaux in April 1961.93 The official reeson was that

the bureaux 'were not achieving their object, and were
doing very little work - largely through lack of public
knowledge and interest and thersfore Funds'.54 The
bureaux in Durban and Port Elizabeth withered away, but
the one in Johannesburg continued its work - thanks to
the grants from the Johannesburg City Council and the
donations from the pudblic.B55 But the growing number of
applications for legal aid, coupled with the shortage
of lawyers prepared to work free of charge, made it im-
possible to help all applicants, It became a general
rule that, is criminal matters, only applications from
first offenders could be considered. In Durban, some
form of legal aid was given by the office of the Protec-
tor of Indian Immigrants®6, but the coverage was too
small and too narrow,

In 1962 the Department of Justice started its own
legal aild scheme after consvltation with the Association
of Law Societies.®7 The folle—ing is the theory of how the

scheme was to work8;

The Department of Justice would appoint from its
astaff legal aid cZffices at the seat of every magistrates'

63 House of Assembly Debates vol 107 cols 4916-17
{9 April 1961).

64 1961 Annual Survey of South Afyicen Law 436.

65 In 1965 the City Council's annual grant to the Bureau
tutalled R 1800 (The Star 18 March 1965). As its
annual budget was roughly R 7000, it depended on the
charity of the public to the extent of R 5000 per
year {The Star 14 December 1966).

66 See The Star 8 March 1965.

67 G W Cook 'A History of lLegal Aid in South Africa’
in Legal Aid in South Africa 28 at 31,

68 Information on this scheme is derived from Cook

op cit 31-32.
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court and Bentu Affairs Commissioners’ court. At each
of these courts local legal aid committees would be
appolnted by the Justice Department. Each such com-
mittee was to be governed by a board consisting of:

a) the local megistrate who would be gx
officio chairman,

b} the local Bantu Affairs Commissioner
who would be ex officio vice-chairman,

c) e social welfare officer,
d) an advocate, and

e) en attorney,

The powers and duties of these boards wo 1° be:

time to time,

b) where necessary, to réview and vary any
decision of the legal aid officer regarding
an application for legal aid, |
]
|

i
|
i
a) to fix a meams test and to adjust it
i
|
I

c¢) to deal in general with any problem arising
form the scheme, an

4) where necessary, toc make suggestions to the
Department of Justice concerning the operatioen 4
of the scheme. .
1

Poor persons in need of legal help could lodge an ap-
plication with the legel aid officer. The applicant would
be subjected to a mears test which would vary from race to
race. Where the application was successful a lawyer would
be sppointed to help free of charge - only his out-of-
pocket expenses would be refunded.

in practice, however, this scheme did not work. There
are a number of reasons why it failed:

First, legal aid commlttees existed only in the larger
metropolitan areas and not at the seat of every magistrates'
and Bantu Commissioners' court as was promiged, The vast
rural areaa of the Platteland were covered only in theo-




ry.69 But even in cities and towns where legal aid com-
mittees did exist the benefit was slender. One of the
reasons is that the existence of the scheme was unkown
and no effort was made to advertise it. Nor did officials
within the various pheses of the criminal justice pro-
cess luform indigent accused persons of the existente of
the scheme and how tc go about applying for legal a1d.70
Unlike the voluntary Legal Ald Bureaux, the Government's
scheme did not have a 'criminal investigator' who sought
out and referred to the legal aid office the names of poor
persons in pre-trial cvatody, who had prima facie good
defences,

her yeason is the official complexion that charac-
che Government's scheme, Where they did ¢ .t, le-
'Y offices were situated in court buildings; -+
court buildings are marked by a cold and impersonal air
with which Black people in particular associate nasty
personal experiences with the criminal law. The intimate
relation between the legal aid officer and the Department
of Justice made people suspicious of the integrity of the
lawyers assigned to help them, This scepticism was not
evident in the case of the voluntary Legal Aid Bureau in
Johannesburg, which, despite the Government's scheme, re-
ported a large increase in applicants for aid,’! The public's
confidence in tne voluntary Bureau was probably attribu-
table to the fact that it was widely known, it was easily
accessible (situated in a shopping complex in the city
centre); the applicatilon procedure waa informal and straight-
forward, and above all it was reputed for its vigorous
independent profile. How much these features counted with

69 D Ream 'The Right to Counsel in South Africa' (1970) 18
Univeraity of Californiam Law Review 335 at 354,

70 Ibid.
71 TIhe Star 18 March 1965,

&

Wi~



228

lawyers in the voluntary service of the Bureau, is not
clear, but it does seem that the Government's legal aid
office in Johannesburg tacitly recognized the voluntary
Bureau's successful edge. This is reflected in the fact ' 4
that by March 1966, the Government's legal aid office
was referring the few applicants who came to it for aid,
to the voluntary Legal Aid Buresu. It is possible that K

the legal profession's sympathetic though limited in-
72, ga opposed to )

volvement in the work of the Bureau
its disenchantment with the Government's scheme, stemmed
from the fact that lawyers knew the Bureau was finan-
cially unable to pay them whereas the State was.

In the 1960s the need to spend money on improving
access to the courts for the poor was out of the quesation
as far as the Government was concerned. Of principal con-
cern then was the need to consolidate White privilege and
to tame Black opposition. How the poor managed their legal
problema was their own business, net the State'zs. The ueed
to help poor litigants in rivil matters — a need recog-
nized by the Department of Justice in 1@53 - wa® never acted »
upon. The Government's view was that in criminal cases it -
wes anough that the formal right to legal representation
existed. Hence tlue statement by the Department of Justice
in 19635: o

At the outset it must be clearly understood that . i
no obligation rests on the State to ensure that
all indigent accused persons are defended by, an
advocate or attorney. Not only is such a aystem i
not warranted, but it could also undermine the ;
administration of juatice and would moreover be
completely inconsistent with the gen;gal juridical
and social position in this country.

72 Rand Daily Mail 25 March 1966, .

73 Annual Report of the Deparktment of Justice for the .
calender year 1963. B
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This statement is significant for two reasons: for
one, it showed an unequivocal refusal by the State to
assume the responsibility to provide legal assistance
for the poor. No doubt exists as to which 'indigent
accused persons' were being referred to: the Blacks,
the chief clients of the criminal justice process, For
another, the statement represented & microcosm of the
official attitude to the provision of social services.
Thig is connoted by the phrase 'juridical and social
position in tnis country'. The theory as expounded by
the then Prime Minister, Dr K F Verwoerd, was that the
State should not undertake anything that would make
life for the Africans in 'White' South Africa too easy,
lest they grow reluctant to return to their homelands:
"There is no place for (the Bantu) in the European Com-
munity above the level of certain forms of labour'.74
To clothe the Africans with social rights equivalent
to those of Whikes would only give them a false sense
of security., The African, Dr Verwoerd said, should not
be misled 'by showing him the green pastures of European
Society in which he was not allowed to graze'.75 The
Pass laws and the manner in which they were udministered
served as a painful reminder to Blacks that juridically
they were not equal to Whites, The arrests, prosecutions
and imprisonments under such discriminatorylaws 'ciw! the

State large sums of money' and served !

no useful pur-
pose’ .76 Por the Government still to have gome out of

its way ©o provide legal sid for persons charged under the
omnibus criminal laws would be tantamount to being hoist

with its own perard. This was readily admitted by the then

74 Bantu Bducation Policy for the Immediate Future Dept
of Native Affairs (7 June 1954},

75 Ibid.

76 General Circular No 23 of 1954 Dept of Native
Rffairs (14 June 1954},

;
|
|
i
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Deputy Secretary of Justice, Mr J N Oberholzer when he
said it would be paradoxicel for the Government to undo
the work of the police by giving legal aid.’’ The Deputy
Secretary stated that basically it makes no difference

whether an accused has a lawyer or not. Th tatement
was supported by the Department's staple, idealistic
argument: 'This 1s because there is no doubt that our
judicial offilcers realise their responsibilities and do
their besu to hear both sides of the case'.’8 The fact
that most of the accused persons were fgnsrant, fright-
ened and nervous - factors which reduced them from parti-
cipants to mere objects of the proceedings - were entirely
overlooked by the Department.

But to evaluate the Department's public statements at
face value would be to miss the point. The Government's
then indifference to the need for legal representation was
tied to its wider political interest in another social
phenomenon: prison labour asd its benefit to the agri—
cultural sector.

From the late nineteenth century it became practice
for the State to hire out convicts to help the Cape wine
farmers. This practice was expanded in 1934 with the in-
troductlion of a farm-labour scheme in terms of which an
African serving a short prison sentence was permitted to
take up employment with a farmer for the unexpired part,?9
It was called the 'six penny' scheme as the farmers paid
sixpence a day to the Department of Prisons for each la-
bourer. In 1954 the Department of Native Affairs, with the
consent of the Secretary For Justice and the Commissioner
of the Souta African Police, introduced a countrywide scheme

77 General Circular No 23 of 1954 Dept of Native Affairs
(14 June 1954).

78 Ibid,

79 E Kahn 'Crime and Punishment 1910-1960' (1960)
Acta Juridica 191 at 215,




7

WS

2

g
g

5

231

in terms of which Black persons arrested for technical
offences were theoreticrlly alleowed to choose between
being prosecuted and going to work on farms.B0 This
scheme was devised specially to satisfy the labour-
starved farmers on whose electoral support the Govere-
ment counted heaviiy.8l At the same time the victim was,
by inexpensive, circuitous routes and without a court
trial, condemned to suffer the gualitative equivalent

of actual prison punishmentgz except that he was paid a
symbolic ninepence a day which he became entitled to only
on his release,

This so~called 'voluntary scheme' was open to grave
malpractices and much evidence came to light of peaple
being compelled to volunteer for farm 1abour.83 In same
cases the victims disappeared for months without their
relatives or friends knowing anything of their whereabouts,
This prompted & series of habeas corpus applications which
were widely publicized in the press causing public condem-
nation of the scheme.84 Out.of embarrassment the Government
suspended the scheme in 195985 though it continued to apply
to foreign Africens.86

80 Gemersl Circular Nu 23 of 1954 Dept of Native Affairs
(14 June 1954),

81 1Ibid para f: 'Priority should be given to farm labour
in this coanectlon'.

82 African petty offenders convicted and sentenced by &
proper ccurt of law were normally sent to farm jails
to sugment the farmers' labour pools.

83 Kahn op cit 215; Wilson and Thompson op cit 149,

84 A case in point is that of Mr James Sadika who was sent
to work on a farm for six months because he briefly he~-
sitated to pay 5 shillings for a residence permit. For
detaiis, see Carlson op cit 95-102,

85 House of Assembly Debates vol 102 col 8242 (17 June
1959)

86 Foreign Africans arrested on the Witwatersrand without a
pass or a passport and who chose not to be prosecuted
were simply dumped on the northern borders of the Trans-
val., Wilson and Thompson op cit 149,

i
j
.
|
i




232

In response to the pressure from farmers the Govern-
ment stepped up the building of farm jails to solve the
agricultural labour problem, The idea of erecting prisons
in agricultural districts was first mooted by the United
Party Government in 1947, but it was the Nationalists
who carried it to full fruition. The official argument
for building these jails was this:; The jails are over-
crowded because they are small and it is sens ble to re-
lieve the situestion by sending che prisoners into the
country districts where they can work constructively.87
Large prisons were built for the farmers in the Cape, the
Free State and the Eastern Transveal. By 1966 there were
23 such prisons.88 The costs of building these prisons
were met by the farmers themselves, whose share of prison
labour was determined by their share capital, The farmers'
shares in the prison boosted the value of their property
immensely, In the Western Cape, for example, the right
to emply prison labour was valued at R 1000 a convicet,89
Wilson and Thompoon state:

The argument that the growth of the system led

to & vested interest in crime is .ogent. To have

found an emply jeil which cost them anything up

to 25,000 pounds sterling would have been painful

to local farmers no matter how much they deplored
lawlessness.

These aspects of the criminal justice system help to
explain the Government's attitude in the 1950s and mid
19608 to the question of legel aid.

87 This was the argument of the Minister of Justice,
Mr C R Swart (later State President), an enthusiastic
supporter of this scheme. Rand Daily Mail 29 August
1952 (Cited by Wilson and Thompson op cit 148).

88 Wilson and Thompson op cit <148,

8% Ibid.
90 Ibid.
{
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5. Lepal Aid in Political Trials

From ancient times political offences have numbered
amongst the gravest crimes. Treason was the most serious
political crime. But the scope of the concept 'treason'
was much broader than in modern penal law; it was not
limited to offences agminst the state as a communi:y, but
embraced the act of playing another person or that person's
goods into the hands of the enemy, The criminal sanctions
for treason were brutal and included hanging, burning and
breaking on the wheel. With the adveut of the soversign
state treason became generally understood as conspiracy
and rebellion against the sovereign or in the cities,
against the council. The offence was, in principle, pun~
ishable by death, though in practice sentences were less

severe.gl

It was, however, not until after the bourgeois revo-
lukisns thut political offenders were no longer treated
as ordinary crimiaals who had acted for personal gadn,
but as conquered national enemies who had fought in an
unequal struggle for a political conviction. The trial
of the offender no longer became a mere end in its.lf but
was regarded as an auvxiliary instrument of government
policy by which an existing regime could publicly discredit
its opponents according to established rules of procedure.
In democratic political orders rules of legal procedure
came to embody the principle of fairness - e principle
which serves also to underwrite support for the government

91 C Hinckeldey (ed) QCriminal Justice through the Ages
(J Fosberry trans 1981) 130,
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