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Abstract

The political crisis that was precipitated by the 2007 General Election in Kenya revealed a
country that had many unresolved governance problems, which revolved around economic and
social inequality, poverty, corruption and marginalisation of certain am@sommunities,

and had affected the wdleing of many Kenyans. The violence was halted following the
adoption of the Kenya National Dialogue and Reconciliation (KNDR) accord that was
premised on four agenda points: to end the violence; address thantgsumanitarian crisis;

end the political crisis; and address lgegnm issues such as constitutional and legal reform.

The need for constitutional reform resulted in the promulgation of the Constitution of Kenya
2010 (Constitution), an instrument tiefounded on a social transformation ideology of rights,
welfare and empowerment of the people. It seeks to resolve the historical injustices that arose
during previous constitutional orders. In a radical departure from its predecessors, the
Constitution seeks to transform the governance structure to create a system of government that
emphasises improvement in the wedling of Kenyans. For this purpose, it identifies several
national values and principles of governgneenong them being human dignitypra
discrimination and protection of the marginalised, integrity, transparency and accountability,
participation of the peopleand sustainable development. The Constitution therefore lays a
basis for realisation of the right to development (RTD) in Kehyauigh alleviating poverty to

give effect to human dignity and ensure shscrimination and protection of the poor,
combating corruption by setting standards of integrity, transparency and accountability in the
public sector, and facilitating participatioof the people in development to ensure its

sustainability.

The RTD is an important right that espouses a concern for the protection, fulfilment and
promotion of the holisticweb ei ng of i ndividuals and of fApeo
and disdvantaged. Yet, it is also a controversial and misunderstood human right. The RTD

has been misunderstood conceptually because of what its content and nature is, especially at
the UN level where it was initially viewed as a claim by developing Statesshagieveloped

States. The political contestation on the RTD at the UN level led to controversy as to whether

it is a human right. At the African regional level, the problem of defining its beneficiaries,

among other challenges, creates difficulties foratdisation.



This study considers challenges to, and opportunities for, realising the RTD in Kenya. The
study primarily answers the questions: (i) what is the status of the RTD in international law?
(i) is the RTD recognised in Kenyan law and policy®d &in) can poverty alleviation, anti
corruption and public participation interventions facilitate realisation of the RTD in Kenya? In
answering these questions, chapter 2 interrogates the status of the RTD in international law,
chapter 3 determines if thight is recognised by Kenyan law and pojiapd chapters 4, 5 and

6 examine poverty alleviation, afgorruption and public participation interventions
respectivelyas opportunities for realisation of the RTD in Kenya.

The study establishes that tR&D is a human right in international law. It finds that Kenya

has assumed international obligations in relation to realisation of the RTD, and that the RTD

is also recognised, with correlating obligations, in Kenyan law and policy through the
Constitutionand Kenya Vision 2030, respectively. By
law obligations, its constitutional duties under the 2010 Constitution, as supported by
legislation and case law, the study advocates for realisation of the RTD in Kenya through
interventions t hat addr ess Kenyaods triple
participationin decisioamaking processed'he study therefore concludes that poverty and
corruption are major obstacles for realisation of the RTD in Kenya and thlat participation

is of fundamental importance in realising it.

The study is significant and breaks new ground because it focuses on realisation of the RTD in
Kenya under the new transformative Constitution, and with reference to the triple challenge of
poverty, corruption and public participation. Also, the nature of the RTD that the study
advocates is one that is sustainable, in line with the principle of sustainable development
declared in the Constitution and contained in international standardethg has committed
itself to. Since the studybés findings are be
law relating to the RTD as applicable to everyone, as opposed to a specific group, they are
intended to provoke further research on speasgpects of the RTD in Kenya, particularly with

respect to historically marginalised groups or specific groups of people such as women,

children and persons with disabilities.
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Chapter 1. Introduction

1.1Background

Fora long time, Kenya has been viewed worldwide as an institutionally strordgaratratic
country. However, the events that followed the elections of Decembgii@pacted that view
negatively andseverely shook itslevelopmental paradigm in a way not witnessed since it
gained independence from Britain in 1963. The reality is that the country faces a welefrang
challenges relating tdevelopmentMany of these challenges are as old as the Kenyan State
but surfacedn a violent and frightening manner after the December 2007 General Efection.
Behind the crisis that followed the 2007 General Election were tensions that encompassed a
wide range of unresolved issues. Some of the unresolved isauestheir genesis ithe

colonial State and spilled over into the independent 3ftese issues inatieeconomicand

socialdisparities, widespread poverty and corrupfion.

As Hornsby observes:

Kenyads history has not been onellapsd neitharhasitbeénl i t ar y
one of improving living standards, industrialisation, growing national pride and the establishment of a

key role in the world economy. It has been rather a story of endurance: of political and economic
structures inherited fromolonial days, of unfulfilled promise and weighty historical baggage. It is a

story that blends both politics and economics, a struggle to create and consume resources that involved

10n 27 December 2007, Kenya went into a General Election that savotiidiotly contested presidential election

since independence. As late as October 2007, opinion polls had given Raila Odinga of the Orange Democratic
Movement (ODM) 50 per cent of the vote and the incumbent Mwai Kibaki of the Party of National Unity (PNU)

15 per cent. The electioneering period had sharply divided the country along ethnic lines with most groups
supporting ODM and the PNU mainly drawing its support from Central Kenya, Eastern Kenya and Nairobi. On

28 December 2007, the vote count showed @Qalito be leading with about a million votes but as the day
progressed, in the early afternoon, the gap had narrowed to about 100,000 votes. Claims of vote rigging began at

this point and by 30 December when Kibaki was declared winner by the Electorali€omywviolence erupted.

While on the surface of it the violence would appear to have been about vote rigging, it emerged that among the
young urban supporters of Odinga in Nairobi and Kisumu, the real cause was frustration of youth unemployment

while in the Rift Valley, it was about resentment of the Kikuyu over land acquired upon independence from
departing settlers. By the time a truce was brokered in February 2008, over 1,000 people had lost their lives. For

a detailed historical account of these issusee Charles Hornsbienya: A history since independen@913)

751-766.

Morris Mbondenyi, fAThe right to participate in the g
African Charter on Human and Peoples Rights in the light of Kierya 2 007 pol i t i Afrmdn cr i si s
Human Rights Law Journdl83, 192.

3As above.



Western powers and Kenyans in a complex web of relationships; a talewshgtunted by political

considerations, of corruption and of morfey.

In precolonial Kenya, communities that occupied the territory formed themselves around ways
of life and occupation that were unique to them linguistically and culturally. In many instances,
their way of lifeand occupation wagetermined by the geographi@rea that they occupiéd.

As a consequence, communities such as the Kikuyu anékimda who lived in arable areas
developed agricultural economies; the Maasai and Samburu who occupied arid plains practised
pastoralist forms of production; the Luo aKaii who were found around the lake region
adapted to a mixture of crop cultivation and livestock rearing; and the Ogiek who inhabited
forestland thrived on hunting and gatherfrihe common trend across the ecological divides
was that production was prarily for communal subsistence rathigan for individual benefit

This pattern of living and working was replicated amongst all ethnic communities. The kinship
system of community formed the basis of ownergdiifactors of productionvhich included

land and labour. Labour was largely cooperative within the family and larger community. There
were little, if any, differences in the possession of wealth within these communities. Wealth in
all its forms was a shared resource. The ideal of achieving aransugtthe common good

ensured that individuals in ethnic communities did not slip into abject pdverty.

After 1963, when Kenya became independent from Britcdonial rule, that unitpf purpose
changed and the ideology of developmentalism became tamethof governance.
Developmentalism implies achieving and sustaining economic growth before any deliberate
attempt is made by the State to introduce and entrench a democratic culture for the governance
of its subject$.It is informed by the tension betweeconomic growth and social justiaad

is justified oneconomic definitions of development. The economic definitions of development
have found expression in thationaldevelopment plans of successive governments in Kenya.
This exclusively economic gpoach to development puts emphasis gsowth of Gross
Domestic Product (GDP) and ignores the social, cultural and pobasgalcts of development

and itsfundamental principle of human dignity

“Hornsby (note 1 above) 1.

SAbdul Sheri ff, iSocl ahi dlor Kkan y @ & s, Hadith B:gerigaiie the 10 g o t (ec
century(1985) 15.

5As above.

"As above.

8As above.

°Erik Reinert,Developmentalisn2010) 5.



At independencéherefore public policy prioritiesfor develgppmentwere aimed at facilitating
expansion of the national econoAWAt that time, Kenya pursued a development model that
was guided by the philosophy of Af rnatorln soci
development plaik' The main objective ofhie philosophy of African socialism was the
achievement of freedom from want, disease and ignorance so as to achieve social justice,
human dignity and economic wdiking of the people of KenydTo secure this ideology, the

power to control the use of ragaes for development was vested in the Stafée assumption

was that the State was best placed to guarantee the effective use of both public and private
resources in the development agenda of the counlwg.policy framework expressed the

g o Vv er n desine fod mpid growth of the econofyAccess to education and health
services, freedom and political participation, equality anddiscrimination were structured

from an economic growth perspectiveProgramme of actionaimed at povertyeduction,
participation of the people in governance and sustainable development weoelbgts of the
broader policy guidelines that targeted economic growth as an end of, and not as a means to,
development® The need for reconstructing the State fovedepment through constitutional

change then became necessary over time.

The human rights concern tiie Kenyan Stateprior to 2010 was largely about civil and
political rights at the expense of economic, social and cultural rights. While civil andadolit
rights were expressly provided for in the constitwloarder economic, social and cultural
rights were not protected and were not recognised even as derivative princiibgs pblicy.
The conceptof civil and political rights to the politicatlass became the acquisition,

accumulation and retentiaf wealth and power througiconomic growth of th&tate!’

A struggle fora new constitutional order to replace the independence one (as variously

amended since 1964) began in 1990 anchmdted inthe aloption of a newonstitutionon

Al I an McChesney, fAThe promotion of economidounalind pol i
of African Law163, 170.

Republic of KenyaAfrican Socialism and its applitian to planning in Kenya: Sessional Paper No. 10 of 1965

(1965).

2As above, para 2.

BAs above, para 31.

As above, para 53.

5As above.
McChesney (note 10 above) 170.
"Rhoda Howard, ALaw and economic r i g@atifania Wester@ 0 mmo n w e

International Law Journab11.
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27 August 2010. Thigonstitution the Constitution of Keny2010 (Constitution)reates
opportunities for dealing with the problems of the godependence congitional order from
adright t o depespediyehne @QonstitgtiBnfoihe first time in the history of
Kenya recognises the need to nurture and protect thelveallg of the individual, families,
communities and the countt§.Although theRTD is not explicitly recognisedin it, the
Constiution lays a basis for its realisation bgtating national values and principles of
governancethat areto guide the conduct of public affait$.These national values and
principles which bind all State organs, State officers and public officers inclstErsble
development? There are otharational values and principles of governaimcgne Constitution
that support realisation of tHeTD in Kenya,namely participation ofthe people€! human
dignity, equity, social justice, inclusiveness, equality, human rightsdisenimination and
protection of the marginalisédijntegrity, transparency and accountabifity.hese values and

principles ofgovernance addregssues that are the subfj@f chapters 4, 5 and 6 of this thesis.

Against the above backgrountijg studyinterrogates the status of th& R in international
law, determines whether thel'R is recognised by Kenyan law and policy, and explores ways
in which poverty alleviation, anticorruption and public participation interventions can
facilitate realisation of the RD in Kenya.The choice of these three thatic areass deliberate:
poverty is the greatest obstacle to realisation oRfH@ not onlyworldwidebut ako in Kenya,;
corruption has beea major obstacléo poverty reductionn Kenya since colossal sums of
funds meant for the public good end up in the hands of a few plwgleeir personal gain;
and public participation is an important aspect of Ri® becausaneaningful participation

by the beneficiaries of theTD in the development process lies at the core of realising

The study adopts the view that realisatibthe RTD in Kenya must be rooted freedomfrom

poverty and corruption, and entrenchment of public participation in the development process.
This studyis nota panacea to theroblemof nonrealisation of theRTD in Kenyabut is
intended to serve as ailaling block for future scholarly debate on the subjébe significance

of this study is that it focuses on realisation of tAi®Rinder the 2010 Constitutigaground

®Constitution of Keny&010, preamble para 5.
°As above, article 10.

20As above, article 10(2)(d).

2IAs above, article 10(2)(a).

22As above, article 10(2)(b).

23As above, article 10(2)(c).



breaking transformativ€onstitutior) againstKk e ny aés i nt e r cowsstititianal a | I
obligations in that regard. Through its findings that are based on the principles and law relating
to the RID generally, the study advocates for realisation of tf@ Rhrough poverty
alleviation, anticorruption and public participation grventionslt is therefore hoped that the
findings of the study will provoke further research on specific aspects ofTtBeirRKenya

particularly with respect to historically marginalisedspecificgroups of people.

1.2Understanding development

The definition of development has been in a state of flux for a long time now. Definitions of
development have shifted over tiffélo some, it has been equated with economic growth and
therefore synonymous with free mark&t®evelopment seen this way is n@cessarily what

people want but raér that which is imposed Bconomic powers that dominate the market.

On the other hand, others argue that development means progress beyond mere economic
growth?® Developments difficult to define with precision due tts broad scope and therefore
remains subject taontroversy. Whereathe various definitions raise important debateable

issues, this study focuses on the definitions of development that espouse an id&8 bf. the

Browning captures thdefinitional dilemmaby acknowledging thahe scope of development

is broad and therefore it is not possible to define it with preciSiss. such development will

mean different things to different people across different geographical divides ards$ fuério
time. From a social origin perspective, parson from the developed world may view
development as a phenomenon that distinguishes the developed world from developing
nations?® From a development aid perspective, it may be seen as a humanitarigrtfeet b
developed world to assist developing countries implement their development progr@&mmes.
Development practitioners usually take the view that development is the use of social,
economic and legahechanisms so as to impraedoring about improved stdards of living°

As a branch of knowl edge, devel opment has

2%Koen de FeyteWorld developma law: Sharing responsibility for developmga001) 2.

25As above.

26As above.

Rebecca Browning, AThe right t o devel op@Hht i n
<www.kenyalaw.orgkl/index.php?id=1998 (accesed 12 August 2015).

2As above, 2.

2As above.

30As above.
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rights, infrastructure and planning, economics, political governance, health, a sustainable
exploitation of the natural environment and internationdl @&i.Br owni ngodés appro
understanding development demonstrates that it is difficult to define development with

precision due to its complex and mudimensional nature.

The World Bank has taken the view that development encompasses the entitarspéctr
change in any social systei.h e Wor | d B a affirmiss Barpopwnoiancghdés Vvi e

development isomplex and multdimensional in the following terms:

The challenge of development, in the broadest sense, is to improve the qualityedgéeially in the
world's poor countries, better quality of life generally calls for higher incomes but it involves much
more. It encompasses, as ends in themseabater education, higher standards of health and nutrition,
less poverty, a cleaner environment, more equality of opportunity, greater individual freedom and a
richer cultural life*

Whereas Sen also acknowledges the rditiensional nature of developneie takes a
broaderapproactby arguing that development is about the freedoms that people enjoy in life.

Senargues that development is:

€ a process of expanding the real freedoms that people enjoy. Focusing on human freedoms contrasts
with narrower véws of development, such as identifying development with the growth of gross national
product [GNP], or with the rise in personal incomes, or with industrialization, or with technological
advance, or with social modernization. Growth of GNP or of indivithemes can, of course, be very
important aaneansto expanding the freedoms enjoyed by the members of the society. But freedoms
depend also on other determinants, such as social and economic arrangements (for example, facilities
for education and healthre) as well as political and civil rights (for example, the liberty to participate

in public discussion and scrutiny). Viewing development in terms of expanding substantive freedoms
directs attention to the ends that make development important rathenéraly to some of the means

that, inter alia, play a prominent part in the procéss.

Sen approaches the complex and radliliensional objectives of development from the
perspective of Af uncti oni ngs 0 dewatod if they hapea b i | i t
capability to functio®*Sen 6 s ¢ o n c e p tfocusds orf thosedhingsahati ampeyson

3IAs above.

SAnorld Bank,World Development Report: The challenge of developéstl) 4.
33Amartya SenDevelopment as freedofh999) 3.

34As above, 75.



values doing and they vary from simple things like proper nutrition to complex ones like having
selfrespect and being involved in thifairs of his community® Capabilities on the other hand
refer to the freedom that a person has in terms of his choices in life, taking into account his

personal characteristics and his command over available goods and s&rvices.

Sen views development agprocess of expanding the real freedoms thatlpemjoy. To him,

the expansion of freedom is both constitutive (a primary end) and instrumental (a principal
means) to developmeft. The constitutive role of freedom relates to the importance of
enrichinghuman life such as freedom from hunger, freedom from poverty as well as access to
education and political participation. Development entails the expansion of these fré&doms.
The instrumental role of freedom concerns the way different opportunities atiensents
contribute to the expansion of human freedom in general and thereby promote devetdpment.

Senbés approach t o de vbadedgnenwhich seds goodagovernamee,n r |
participation and accountability within States as being about peopldhuman dignity. As

such, human development as an objective cannot be achieved without promoting basic human
rights and addressing its humaghts dimensions of good governance, participation and
accountability’® Development is therefore both a phys$ieality and a state of the mind. The

two aspects of development have in them combinations of social and economic processes
which have the objectives of increasing the availability ofdiigtaining goods and widening

the distribution of those lifsustaning goods, raising the levels of living and expanding the

range of economic and social choices availéble.

Althoughthe UnhitedNations (UN)Chartef? fails todefine developmenit refersin article 55

to developmentwhen spelling out its objectives fomternational social and economic
cooperation. Article 5&) provides that the UN shall promdieh i gher st andards o
empl oyment and conditions of econAdide56ofand s

the Chartethenplaces an obligationon UNmemiggrat es t o t ake Ajooint a

3°As above.

3¢Amartya SenCommodities and capabiliti€4985) 1011.

3’Sen (note 29 above) 80.

38As above.

3%As above.

4%Philip Alston & Ryan Goodmaripternational human right§2012) 1517.
“IMichael TodaroEconomic developme(2003) 2223.

“Adopted 24 December 1945, 1 UNTS XVI (1945



to achieve the objectives set out in article 55. As a conseqspamsalied agenciekave been
created in the UN system to deal with variousésssuch as healffeducatiorf* agriculturé®

and the environmefft A common approach to development in the &iidtem led to the need
for a cardination focal point. This in turn led to the creation of the United Nations
Development Programme (UNDP) on hudary 1966. The UNDP has developed a conceptual

definition of development through itsiman development report serfast published in 1990.

The human developmerbnceptdeveloped by the UNDP was a reaction to the caetin

equation of development twonomic growth only! The UNDP human development reports
define devel opment as a pr oc @atsrecogniseenadmar gi n g
as one, bunot theonly aspect ofvell-being*As a process of enlarging
human develpment paradigm has four main components. Thes® are:

i. Productivity People must be enabled to increase their productivity and to participate fully in the process
of income generation and remunerative employment. Economic growth is, therefobsea of human

development models.

ii. Equity: Peoplemust have access to equal opportunities. All barriers to economic and political

opportunities must be eliminated so that people can participate in, and benefit from, these opportunities.

iii. Sustainability Access to opportunities must be ensured not only for the present generations but for future

generations as well. All forms of capitaphysical, human, environmental should be replenished.

iv. EmpowermentDevelopment must bigy the people, not onlfor them People must participate fully in

the decisions and processes that shape their lives.

4The World Health Organisation (WHO), which was founded on 7 April 1948 as a specialised agency of the UN
serving as the directing and coordinating authority for international public health mattersw@eevho.int>
(accessed 23 April 2014).

4“The United Nations Educational, Scientific and Cultural Organisation (UNESCO), which was founded on 4
November 1946 as the UN agency responsible for promoting peace, social justice, human rights and international
security through international cooperation on educational, scientific and cultural programmes. See
<www.unesco.org (accessed 23 April 2014).

“The Food and Agriculture Organisation (FAO), which was established on 16 Octobewit®46 view to

helping eliminate hunger, food insecurity and malnutrition, and reducing rural poverty.wSeg.fgo.org>
(accessed 23 April 2014.

4The United Nations Environment Programme (UNEP), which was establisHesecember 1972 to act as a
catalyst, advocate, educator and facilitator in the promotion of wise use and sustainable development of the global
environment. Seewww.unep.org (accessed 23 April 2014).

4’De Feyter (not@4 above) 4.

48As above.

“United Nations Development Programriiman development report 196895) 12
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The UNDP human development reports became a major reference point for the UN as it
developed itAAgendador development ir1994 and 1997. In 1992, the UN General Assembly
requested the)N SecretaryGeneral to prepare an agenda for developi?erttis was ¢ be a

working counterpart to the UN agenda for peace released in the same year. The Secretary
General presented his Agenda in 1994, which was adopted by the General AS$embly.
Thereafter, the General Assembly tasked an -@meledad hocWorking Group thait set up,

to discuss the text further. The Wor k¥ng Grc
This report did not fundamentally change the Secrétagyn er al 6 s. |t only ad:c¢

all interested parties: a traditional diplomatic methbdahieving consensus.

The 1994 Agenda confirmethat each State bears the primary responsibility for its
development. The SeetaryGe ner al 6 s r e phatalthoughsack Stateebgacsithe ¢ a |
primary responsibility for the development of pgople, it is not the only actor in the
development proces3.he State must therefore make strategic decisions for development
through provision of competent leadership, formulation of effective national policy and
involving relevant stakeholders in deoisimaking®* It must have the political will to aét.
Capacities for designing, implementing and enforcing policy must be strengthened as well as
adequate weight given to goveremt 6 s r e s p denepment kthroagl political
processes. As de Feyi@nservesgoodgovernance is the single most important development
variable within the control of individual States.

The concept of development adopted in this study, is themtersed by the UN through the
Declaration on the Right to DevelopmentRD).>’ The preamble to the DRDlefines
development as:

a comprehensive economic, social, cultural and political process, which aims at the constant

improvement of the welbeing of the entire population and of all individuals on the basis of their active,

UN General Assembly resolution 47/181, @AAn agenda fo
SWUnited NationsRe port of the UNnSaegeetdar yoGedewal ppinAnt o UN |
UN General Assembly resolution 51/240, fAAgenda for d
53De Feyter (note 24 above) 6.

S4United Nations (note 4@bove) para 139.

5De Feyter (note 24 above) 7.

56As above.

SUN Gener al Assembly resolution 41/128 #AUnited Nation
Doc.A/RES/41/128 (1986).



free and meaningful participation in development and in the fair distribution of benefits resulting

therefrom.

The DRDdefinition of development is adopted in this study becausspitures development

as beingan allencompassing process whiclits across all spheres bfimanlife and
incorporateshuman rights principleund in the éfinitions discussed abovehds human

rights dimensionsave a commo factor: the welbeing of tle human personThe DRD
definition also captures the essentd@velopment as being the ability and freedom of people

to meaningfully participate in the development process and fairly enjoy the benefits that accrue

from it.

In line with article 10(2)(d) of the Constitution of Kenya 2010, this staldg advocategor
development that is sustainable. Sustainable development was first defined by the UN World
Commi ssion on Environment and Devel opment ("
the needs of the present without compromising the ability of future generttioneet their

n e e o Sudtainable developmeentails ensuring that the basic needs of all are met and that
people are availed opportunities through which they can fulfil their aspirations for a better

life.>® The WCED definition is based on the realisatthat sustainable development is not a

fixed principle but is rather a process of change in which the exploitation of resources and
institutional changes in governance must be consistent with the needs of the present generation

as well as future ones. iBhmeans that realising sustainable developngdiependent on

political goodwill°

The broad WCED definition of sustainable development opened up space for various
definitions which have some sense of precision relevant to the time at which they were
advanced, and which infuse human rights language into the sustainable development discourse.
For example, the Swiss Monitoring of Sustainable Development Project identifies the human

rights dimension of sustainable development as follows:

Uni ted Nations, #fAOur Common Future: Report of the Wc
UN Doc. A/42/427 (1987), para 27h& WCED was established by the UN in December 1983 to bring member
States together to pursue sustainable development as
heavy depletion of the worl doés e nJAssemblynesaiution 881161, nat ur a
AProcess of preparation of the environmental perspect
(1983).

5%As above.

60°As above, para 30.
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Sustainable development means ensuring dignified living conditions with regard to human rights by
creating and maintaining the widest possible range of options for freely defining life plans. The principle
of fairness among and between present and fukmergtions should be taken into account in the use of

environmental, economic and social resoufées.

The Centre for Environment Education (CEE) ¢
growth with protection of the environmental quality each reinforcg t h ® Accotdihge r 0 .

to the CEE, sustainable development is aimed at improving human life ardewejlwith a

view to preserving natural resources for future generafiohs such, sustainable development

revolves around the improvement of the eoninent economyand society”

1.3 Problem statement

This study investjatesthe challenge of poverty, corruption and public participation that
Kenya faces imrealisingthe RTD as identified in section 1.1 aboygection 1.1 provides a
contextual background against which the problem statement in this section must be
understood)At independencehe primary development agenda of the State was to ensure that
the people of Kenya wereeke from the shackles of wamjnorance and disea$eThe three

social problems are core to the wiedling of Kenyans and relate closedthe RTD. Whereas

some strides have been made in tackling the problem of poverty through healthcare and
educational programmes, the problefcaruption has rolled badke gains made on poverty
alleviation. Additionally, theConstitutionhas declared public participation, which is a core
principle in realisation of th®TD, to be anationalvalue and principle of governance in the
new constitutioal order. Whereas the Constitution provides for public participation in

governance issuges legislative framework fats implementation has not been put in place.

Two cases have quest toocealsation h&TDyfaa its peoples. Bathi t me n t
cases were brought on behalf minority indigenous peoples. The firsase Centre for
Minority Development (Kenya) and Minority Rights Group International on behalf of Endorois

Welfare Council v KenydEndorois casef® was heard and daimined by the African

51David Altwegg et al (edsMonitoring sustainable developmeg2004) 12

Centre for Environment Education, i SlotarskipSere®|l e devel
53As above.

8%As above.

85Republic of Kenya (note 11 above) para 2.

66(2009) AHRLR 75 (2009 ACHPRIhis case is discussed later in this chapter.
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Commi ssi on on Hu man and Peopl eso Right s

government was found to have violated the right of the Endorois people to developneent.

African Commission was of the view that the Kenyan governmenateidltheRTD of the
Endorois people when it created a game reserve withinaheestral land without involving
them in the development processit the land was alienated f6rThe Commission further
observedhat for a State to implemetite RTD it must fulfil five main criteria: that th®TD
must be fAedius ¢tmibmienanmomy, particip®tory,
The secondase African Commission on Human anddPp | e s 6 Ké&hyafOgi¢ksasey®
was heard and determinedby#ké r i can Court on Human and

In that case, the government of Kenya was similarly found te henlatedthe RTD of the

Ogiek peoplevhen they were evicted from their ancestral homes in the Mau Forest without

being consultd. The Court further found that the government of Kenya had failed to recognise

(

acec

Peop

that as an indigenous people, the Ogiek had a right to determine their development priorities

through their active involvement in the process of determining those prioritie@giélecase
reiterates the importance of active participation of the beneficiaries &Ttban developing

economic, social and cultural programmes affecting them.

In light of the problems of poverty, corruption apdblic participation and the judicial
pronouncements in tiendoroisandOgiekcasesit is arguable thathere has been little effort

by theKenyan governmento ensure realisation of the RTD as part of its obligations under the

African Charter on HRCHPR) tha Protocd te thepAlfriean GharRi g h't s
on Human and Peoplesd Rights on the€anRtheghts o

Constitution.Whereas tie old constitutional order provided no basis for concerted effort to

realise theRTD, the new castitutional order provides a framerk on which the right can be

realised.

The Constitution imports international law into the Kenyan legal system. Article 2(5) of the

Constitution provides that the general principles of internati@valare partof the law of

57As above, para 269.
58As above, para 277.

8%Application No. 006/2012, Judgment of 26 May 2017, Africam@t on Human and Peopl eso

is discussed in detail later this chapter.
"°Adopted 27 June 1981, entered into force 21 October 1986, OAU Doc. CAB/LEG/67/3 Rev.5 (1981).
""Adopted 11 July 2003, entered into force 25 November 2005, OAU Doc. CAB/LEG/66.6 (2003).
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Kenya. In this respect, it is arguable that tHeDis now part of tre law of Kenya? Article

2(6) declares treatiemnd conventions that Kenya has ratified to be part of its law.
Consequentlythe ACHPRand the Maputo Protocare also part of the law of Keny&
Furthermore, dicle 19(3)(b) of the Constitutigorovidesthat rights and fundamental freedoms

not set out in the Bill of Right@BoR) are not excluded from having the force of such rights
and freedoms so long as they are recognised or conferred by law. SibéeOhtheACHPR

and the Maputo Protocdbrm part ofthe law of Kenya, it would follow that thRTD is a
fundamental rightecognised by th8oR. This studythereforeattempts to addressow the

RTD can be realised in Kenya from the foundation that the new constitutional order lays

through poverty alleviation, artiorruption angublic participation interventian

1.4Research questions

In addressing theesearclproblem, the study primarily ansvgethe following questions:
i.  What is the status dfie RTD in international law?
ii. IstheRTD recognised in Kenyan law and polity

iii.  Can poverty alleviatioranti-corruption ad public participatioacilitate realisation of
theRTD in Kenya?

1.5 Objectives of the study
The objectives of this study are to:
I.  Interrogate the status of tRID in international law.

ii.  Determine if theRTD is recognised byXenyan law and policy.

2See chapter 3 below, section 3.3dt a discussionmthe application of international law in Kenya.
*As above.

13



iii.  Exploreways in which poverty alleviation, artorruption and public participation

interventions can facilitate realisation of fR&D in Kenya.

1.6 Scope and limitations

This study investigates the possibilities for realising the RTD in Kenya. It focusevertypo
alleviation, anticorruption and public participation as interventions that can be utilised under
the 2010 Constitution in that regard. The stadlyo interrogates the status of the RTD in
international lananddetermines if it is recognised in Kemykw and policy

In order to establish the status of the RTD in international law, the study examines the evolution
and nature of the RTD at the UN and African regional levels. At the UN level, the study
examines the RTD provided for in the DRD. In aitdhif the UN Charter, UDHR, ICCPR and

the ICESCR are considered as implicit sources of the RTD espoused by the DRD. Whereas
there are other UN human rights instruments which recognise the RTD with respect to specific
groups of people such as women and chiid those instruments are not considered because
the study limits itself to the general principles of the RTD that are applicable to evangne

is not focussed on these specific groupsth respect to the African regional level, this study
examines th&TD protected by the ACHPR. The discussion is limited to the ACHPR because

it deals with the general protection of the RTD in Afridawever, theMlaputo Protocqglwhich

is part of the ACHPR as a supplementary instrument adopted under artaziel §énerajl

deals with protection of the rights of Africavomen is considerednly to the limited extent

that it introduces the concept of sustainable development as a higiii Furthermore, at

the domestic level, the Constitution identifies sustainable development as #he ofy a 6 s
national values and principles of governafitEherefore, this study is limited scopein that

the protection of the RTD at the UN and Afmoagional levels relating to specific groups such

as women, children and persons with disabilities in the relevant treaties on these groups is not
considered in the study. Each of these categories of people can be the subject of a detailed study

at the leel of doctoral research. Venturing into any of them in this study would lose the narrow

“'t should be noted that another supplementary instru
is theProtocoltote Afri can Charter on Human and Peadpdted®d Ri ght
January 2016, not yet in force, which obliges States Parties to ensure the right of older persons to actively
partici petceoniomi &s deivel g.pment o6 (article 17

"Constitution of Kenya 2010, article 10(2)(d).
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focus on the general RTD and the problems of poverty, corruption and public participation in

Kenya.

In determining whether the RTD is recognised in Kenyan law anclypthe study focuses on
the Constitution and the policy statement&anyaVision 2030(KV2030). The study limits
itself to these two documents because they provide key principles to guide the State towards

meeting its international law obligations eftising the RTD in Kenya.

Whereas there are other problems in Kenya that affect realisation of thetisIgdudy focuses

on thetriple challengeof poverty, corruption and public participatiam decisionmaking
processesand their relation to realisan of the RTD. This is because the three problems are
amplified by the national values and principles of governance in the Constitution as core
themes of the new constitutional order. They are therefore selected for purposes of this study
as being fundaemtal issues to be addressed in realising the RTD in Kényéher, with

respect to the problem of poverty, the study focuses on the areas of education and healthcare
on the assumption that a healthy and educated person is less likely togmweemty than a

person who is sickly and uneducated.

1.7 Literature review

This study is limited to realisation of the RTD in Kenya. For this reasmview of literature
on the RTDgenerallyis not undertakemm this section The study however, does drawn
literature onthe RTD in generalwhere relevantThe literaturereviewed in this sectiors

limited tothose orthe RTD in Kenya and the three thematic areas identified for investigation.

A principal work that ha a direct bearing on thRTD in Kenyais that of Ghai’® who
interrogates the subject from the perspective of constitution making. At the general level, Ghai
traces the problem with ti&TD to be that it has remained within the province of debate among
diplomats and international lawyers for a long tith€onsequently, it has had little impact on
constitutional lawyers, political scientists and human rights activists to the detriment of its
intended beneficiaries. This conclusion is reached on the basikdldgbate on thHeRTD has

®yash Ghain Redesi gning the state for right devel,opment 0
Development as a human rigi2006) 140, 14€166.
""As above, 140.
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been blin@d byarguments on the legal status of the DRD and whether it binds m&tatees
of the UN’® That debate hasften revolved around and been trappedthe politics of the
North-South controversy that tHeTD is a claimby developing countries on the resources of

the developed worlé

Ghai uses the DRD as the basis offfi® and although the piece is in direct relatiofkenya,

the implications of itdreaty obligations under article 22 of the ACHPR are distussed.
However, Ghai argues that in order to exploit the potential dRTH2, it is necessary to locate

it in national politics and constitutions and laments that almost no attempt has been made in
this approacl® He acknowledges that tiétate remais primarily responsible for what takes
place at the nationallevéehh ai 6 s wor k concentrates on the
of securing the enjoyment of tiRETD. This study goes beyond that and demonstrates that the
wider State mechanisms suchadinary legislation and policy statements of government are
also crucial in the realisation of tHRTD. This is done against the background tioé
ConstitutionandKV2030.

In addition, two mairdecisionsspeakdirectly to theRTD in Kenyg and are thuselevant b

this study The first is the Endorois case®' where the African Commission made
recommendations on certain aspects oRM® in Kenya The Commission observéatthe

RTD is two-pronged: constitutive andstrumentaf? It held that theRTD was useful both as

a means and as an end. The violation of a procedural or substantive element of the right would
amount to a violation of the whole right and therefore, fulfilling only one aspect will not satisfy
the right®3 The African Commissiomoted that realisation dfie RTD requires fulfillingfive

main criteria namely equity, negiscrimination, participation, accountability and
transparency The Commission stressed that equity and choice are important aratolvierg
themes of th&TD. The Commission concluded that had the Kenyan State allowed conditions
for realisation of th&TD within the meaning of the ACHPR, the development of the Barin
Game Reserve would have increasedfitapabilitie® of the Endoroigpeople, as they would

8As above.

79As above.

80As above.

81Endorok case (note 68bove).
82As above, para 277.

83As above.

84A5 above.
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have had an opportunity of benefitting from the reserve. Their forced evictions had eliminated

any choice as tthe location of their homes.

The Commission fuhter found that the refusal by government to register the Endtedfare

Council (EWC) as a legal entity denied the Endorois community the right to fair and legitimate
representation in matters relating to their wiing. The standards of the Africanr@mission

require that governments must consult indigenous communities especially when dealing with
sensitive issues such as |&Aiting article 3 of the DRD, the African Commission reiterated

that the burden of creating conditions favourableto apebdples e vel opment r est s
The Commission in this case was dealing with the isstieed® TD of an indigenous people.

The principles laid out on participation and choice partially cover the broad spectrum of the
RTD. This study examines tHeTD atthe general level and the problems of its realisation in

Kenya and, thereafter, identifies opportunities for realisation.

Thesecond decision ihat of the African Courtrn theOgiekcase® In this cag, the Gurt was

called upon to determine if, among other things, the government of Kenya had violated the
RTD of the Ogiek. Tk Court, in finding that the government had violated R&€D of the
Ogiekthrough continuous evictions from the Mau Forest @vperiodof time, noted that the
Ogiekhad never been effectively consulted before the evictions were carried out with negative
consequences on their economic, social and cultural develophigre. Gurt placed further
premium on the right of the Ogiek to partidian decisioamakingon matters relating to their
development by invoking article 23 of the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRI®J which provides that indigenous peoples must be actively
involved in developing and determmg development programmes affecting them. Like in the
Endoroiscase, the issues covered on RIED are restricted to participation of indigenous

peoples in determining their development priorities.

A search for rel evant okant the tad decisiens of AV leodidss t h ¢

are the only sources of information on the RTD in Kenya. The concept of the RTD as a human

85As abovepara 281.

860giekcase (note 68bove).

87As above, para 210.

8N General Assembly resolution 61/295, fAUnited Natic
UN Doc. A/RES/61/295 (2007).
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right in Kenya is therefore undegsearched arthis study seeks to fill that gap with respect to

its realisation

While thereare studiesthat deal withspecific aspects of development in Kenya, their
investigations and findings do noomprehensivelyleal with realisation of thRTD. These

studies relate tpoverty, corruption and public participatiand are discussl below

1.7.1 Poverty

Poverty is the masundignified of material conditions in human I#&lt afflicts many people

in the world. The lives of poor people and their heaniding stories bring to the fore the impact

of poverty on society. Sisule asserts that the Poverty Reduction Strategy Paper (PRSP) process
in Kenya brought out this reality dmmade it to a limited extent easier to understand what
Kenyans living in poverty go througRThis is because the real problems related to poverty
are best understood by poor peoffisule notes that a good starting point in the PRSP process
was the invtvement of stakeholders in the consultations that led to its formulation. Those
stakeholders are idefied as the private sector and civil societganisations (CSOs). While
such initiatives are good, it must be ensured that those stakeholders ared¢hsf ioe poor
since they are the most affected by poverty. Additionally, it is not enough just to involve poor
people at the formulation stage but also at implementation and mongtagegf both policy

and legislative measures.

Nafula®® identifieslow productivity, insecurity, and poor governaffcas the major causes of
poverty in Kenya. Traditional farming methods, poor and inadequate extension services, high
cost of inputs and lack of credit facilities heavily affect the economy which is largely
agriculture dependent. Mismanagement and collapse of agricultural institutions further
aggravate the situation especially in the rural areas. Insecurity manifests itself in the form of
banditry, hijackings, stock theft, robbery, physical injury, rape andient’ The result of this

is loss of both food and capital, which renders many households poor because of insecurity.

8Tony SisulePoverty in the eyes of poor Kenyd@601) 1.

%As above.

%Nancy Nafulaetal, (2005) MAReview of policy options for pover
Paper No. 49.

92As above, 20.

%As above.
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Poor governance manifests itself in lack of transparency and accountability in management of
public resources and funds meant to benefitimunities’* Mismanagement of bursary funds,
co-operatives, relief food distribution, fda for women, youth angdersonswith disabilities

are some of the visible problem areas that have had negative consequences on poverty
reduction efforts. Because of grogovernance, households and communities have been left
without vital resources and services that would improve their-lvestig. Nafula identifies

policy intervention areas that would aid poverty reduction initiatives. These include investing

in human deelopment, raising productivity of poor smaltale farmers, infrastructure
development for the poor and the promotion of human rights and empowerment of poor
people® The legislative interventions that would be necessary to push those policy

interventiondorward in alleviating poverty are not considered.

Oiro® acknowledges that poverty is not a new phenomenon in K&nla.the early
independence years, the government identified poverty as one of the four main problems to be
addressed in the independemrea to spur development. The other three problems that were
identified were illiteracy, disease and ignorance, all of which have a relationship with poverty.
Poverty has been the focus of several development plans, presidential commissions and task
forces®® Half a century after independence, no solution to the problem of poverty is in sight.
The government s main response to poverty ha
productive employment can be rapidly crea@ihe reasoning behind this isat the bulk of

the population is poor and the only asset they possess is their own labour from which they can
earn an income to sustain a decent livelihood. The authors therefore conclude that education,
and employment in the agricultural and informaltesex can help alleviate the suffering
associated with poverfy® The strategies for improving access to education and employment

for the poor are not advanced by the authors.

%As above.

9As above, 41.

%Miriam Qiro et al, Poverty and employment in Ken§z004).
97As above, 7.

%8As above.

%9As above, 8.

100As above, 22.
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1.7.2 Corruption

Corruption is one of the major obstaclesd&gvelopment in Kenya. It undermines the rule of

law and veakens the institutions @overnance. These institutions are pivotal to sustained
growth and development. Corruption aldowers the productivity of people, reduces
administrative efficiencyin govanment and undermines the legitimacy of political order.

Since independence, the Kenyan public has been treated to a myriad of sensational press reports
of unbelievable corruption scandafs.In the recent past, it has grown bigger in terms of

personalitis and amount of money involved thereby igniting intense public interest and debate.

Kibwanal?in a multidisciplinary study of the phenomenon of corruption in Kenya, examines
the subject from its socieconomic background and concludes that in couniviesre the

public enterprise is subordinated to the centralisation of power in the presidency and the
capitalistic economic system, networks of corruption are easily cré&t&ibwana also
examines attempts that have been made at eradicating corruption by constitutional and
legislative interventions, as well as judicial and gijadicial interventiong®* This study goes

further to examine corruption as a human rights issue and howarticypar it has been an

obstacle to realisation of th&TD in Kenya.

Anassil® in a civic education handbook on corruption in Kenya, explores the issue of the
phenomenon in both the public amilvpte spheres of life. Anaskirther addresses tlvgay in

which corruption, both grand and petty, is executed and proffers meansttwbigh the vice
can be addr es satthbugh impodastsninaiuse, isldrgely an awareness tool for
the benefit of the larger public.

101see for example, the Goldenberg scandal in which the government lost Kshs. 13.5 billion in fictitious foreign
exchange claimsof gold and diamond jewellery allegedly exported from Kenya, Republic of Keapart of

the Judicial Commission of Inquiry into the Goldenberg Affad05); the AngleLeasing scandal in which 30

million euros were lost in a government procurement confoaca new passport printing system, BBC News
AKenyan officials c¢har geviw.bbocem/newsvoddiafticaBle3BG52 (aagessed andal 0
26 November 2018); the National Youth Seevscandal in which Kshs. 468 million was pilfered from the
Ministry of Devol ution and Pl anning, Standard Di gi
<www.standardmedia.co.ke/article/2001282331fheatnysscamthe-war-sofar> (accessed 26 November

2018); the Afya House scandal where the Ministry of Health lost Kshs. 5 billion in various procurement contracts

that were never honoured by suppliers, The Stah New audit confirms Swwhwthei | | i on /
star.co.ke/news/2018/03/06/nauditconfirmssh5billion-afyahousescandalc172504%  (accessed 26
November 2018)

XKivutha Kibwanaetal, Theanatomy of corruption in Keny@996) 1.
103As above, 24.

104As above, 151168.

0%peter AnassiCorruption in Africa: The Kenya experien(2004).
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Gathii'® interrogates corruptioms a good governance issue from donor perspectives and
suggests a road map towards accountability to dpuedat partners. While this thesso
deals with the governance angle of corruption, it differs from the other works in that it addresses

the phenoranon aanRTD issue.

1.7.3 Public participation

Effective development should na¢ imposedby forcesfrom outside the community it affects.

The key to successful development strategies are ownership of the process by the people it
relates to through #ir participation in decisiomaking from the formulation of those
strategies, through to their implementation and evaluationRTikincludes thdiactive, free

and meaningful participation in developmihy its beneficiarie$?’ The State has a duty to
ensure effective and meaningful participation of the people in development withinitesyer

This duty requires the State to both recearedl disseminate information and constantly
communicate with the people. These consultastimust be in good faith and with the objective

of reaching a just and equitable agreeni&ht.

Mbondenyt®®di scusses the right to participate i
meaning of dicle 13 of the ACHPR andithin the context of the 2007 Gawa¢ Election in

Kenya and the poslection violence that followed. The importance of the afléaw is
identified i n adawitaldeement irdensuring the right &0 partia@pat
government. It cannot be denied that political particgrats relevant to development. This
studydiffersf r o m Mb o n d enrthati itéxamins partikipation in the wider sense of
ensuring enjoyment of thRTD including participation in decisiemaking processes by the

people whom those decisions affect.

Musyokil*%in a study on linking rights and participation in Kenya, focuses on the role of CSOs
in the PRSProcess. Heéraces the struggle to participate in public affairs generally from the

1980s, when Kenya was a oparty state and the CSO struggles weharacterised by

183 ames Gat hii #f Cor r uEppandiogithe aronisesdaadpossibilities 6f the ratesof law as an
anttcorrupti on st r at eCgnnecticut Joreahoy laternatioriaoL8¢07) 1 4

0DRD, article 2(3).

% ndoroiscase (note 68bove) para289.

9\vbondenyi (note 2 above) 183.

19sammy Musyoket al, Linking rights and participation: Kenya country stu¢®004).
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underground movements: Some actors in the development industry at that time took
advantage of faititbased initiatives that attracted little government fetence to launch their
agenda.In the early 1990s, the practice of participatolgvelopment methodologies was
established in Kenya and spread M Manybei ng
constituencies within society such as women, pastoralists, people with disabilities and religious
groups were increasingly involved not only in tharsh for solutions to meeting basic needs

but also in addressing the causes of those needs.

This thesisexplores development from a human rights perspective thaltves/beneficiaries
of the RTD in interrogating the causes of undakvelopment within t context of poverty,
corruption and participation of the people. It then proposes opportunities for realisation of the
RTD in Kenya. The study addresses participation broadly franRaD perspective and

particularly onfiactive freeand meaningful participatio of the people in development.

1.8 Methodology

This study is principally based ordasktopreview ofinformationon theRTD generally The
study employs descriptiyenterpretive comparative and prescriptitechniqgues oéainalysing
information. This approach isaken soas to establish the status of the RTD in international
law, determine whether the RTD is recognised by Kenyan law and poictyo advocate for
the use of poverty alleviation, amorruption and public participation interventions as

important means of realising the RTD in Kenya.

To establish the status of the RTD in international law, its evolution at the UN and African
regional levels is historically described. The provisions of the DRD, ACHPR and Maputo
Protocolare then described and interpreted for purposes of understargimgéaning in law.
TheEndoroisandOgiekdecisions are similarly analysed for the same purposketermining

whether the RTD is recognised in Kenyan law and pptoystitutional order in Kenya since
independence is described and the relevant proxsioalysed. The provisions of the relevant
constitutions are then compared with Kenyads

RTD. The same research temfues are applied to the provisions of KV2030. The

IAs above, 4.
112As above, 5.
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jurisprudence of the African Commisgei@nd African Court on the RTD is also analysed to
determine Kenyads compliance with i ts i nte
relationship between poverty, corruption and public participates been analysed and a
comparative analysief Sout African jurisprudence used to gain an understanding of that
relationship. Through a synthesis of international law principles, the provisions of the
Constitution of Kenya 2010, KV2030 and comparative jurisprudence, the study prescribes how
poverty allevation, anticorruption and public participation interventions can be used to realise

the RTD in Kenya.

1.9 Organisation of the study

The study is divided into seven chapters. Chapter one is an introductiorstodydt lays out

the basis of the entirstudy It introduces the problem to be investigated, provides an
understanding of the concept of developmant set®ut the questins to be investafed and

the aims of the studjdentifies the scope and limitations of the studyjews literature related

to the studyand describes the research methodology used.

Chapter two examines the status of RD in international law. It discusses the evolution of
the right at the global level and the nature of the right, with reference to heabdACHPR

The chapter also examines the legal obligations created bRTBeunder each of these
instrumentswvith a view to establishing the international law obligations that Kenya has under

thetwo instruments

Chapter three focuses on the status ofRi® at the domestic level in Kenya. It traces the
consttutional journey of the Kenyant&e since independeno& background of the colonial
State is set out and then the three mmdonial constitutional ordert the independence
constitutional order, the republican constitutional order and the 2010 constitutionabaders
discussed in detail. THRTD is then I@ated within the current constitutional and governance
structure. The constitutional framework and policy statements relevant RTtbere also

examined.

The three chapters thfmllow focus onthreeproblemareas that affecealisation of thdRTD

in Kenya. Chapter four interrogates the problem of poverty. It explores the connection between
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theRTD and poverty and the principles that underlie the relationship between the two. Against
that backgrond, the problem of poverty and its impact on®¥D in Kenya is examined with

reference to the core issues of education and healthcare.

Chapter five examines the problem of corruption. It explores corruption as a human rights issue
and particularly with respect to tf&rD. It interrogates how corruption affects realisation of

the RTD generally and the international human rights framework aimed at combating
corruption. It then focuses on corruption and realisation oRffie in Kenya.

Chapter six investigates the problevh participation. The importance of participation in
development by its beneficiaries is examined in this chapter as well as the role that people
should play in decisiemaking and through wdt structures. The duty of théae to ensure
participation inthe process and the policy and legal framework for it is discussed. The issue of

how to ensure full and quality participation is also addressed.
Finally, chapter seven summses the findings of the study aadvocatesor realisation othe

RTD in Kenya trough poverty alleviation, amntiorruption and public participation

interventions.
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Chapter 2: The right to developmentin international law

2.1 Introduction

It is important to determine the legal status of RIED in international lawand especially

whether it is @aauman rightecognised by international lawhis is because tHeTD has been

a controversial right among States and scholars ever since it standioted in the 1970&

has sometimes been seen as a right of developing countries to be claimed from developed
countries as fappropriate reparations for c
Sout h by the Nort ho o rternaisnal econompie orden that sn f ot
unfavourable to developing countries and, at other times, it has been viewed as a claim to
material conditions of individuals against their governmérise controversies surrounding

the RTD as set out in the DRD have, at the UN level, led to little progress in clarifying the
content of the right and the implications of its recognition. At the African regional level, the
binding nature of the ACHPR has brought another dimension to the patheesRTD and its

implication onStatesParties While the controversial nature of tiReI'D revolves around the

status of the DRD in international law, the right has its basis and origin in numerous instruments

of the UN? These instruments, together witie DRD, form the normative standards of the

RTD at the UN level and are essential in establishing the legal status, relevance and validity of

theRTD in international law.

The aim of this chapter is to determine the status oRT in international lawlt discusses
the evolution of th&TD at the UN and Afcan regional levels arttie nature of the right, with
specific reference to the DRD and AR The content, subjects, duties and justiciability of
theRTD under theeinstruments is examined withvaéew to establishing the status of the right
in international lawThe discussion in this chapt@soassists in establishing the international

law obligations that Kenya has in relation to RiED.

IPhilip Alston & Ryan Goodmarinternational human right§2012) 1528.

2These include the: Declaration of Philadelphia, Gen€mlference of the International Labour Organisation
(1944); Charter of the United Nations (1945); Universal Declaration of Human Rights (1948); Declaration on the
Granting of Independence to Colonial Countries and Peoples (1960); Declaration on Permaareng8y over

Natural Resources (1962); International Convention on Elimination of All Forms of Racial Discrimination (1965);
International Covenant on Civil and Political Rights (1966); International Covenant on Economic, Social and
Cultural Rights (196); Final Act of the International Conference on Human Rights, Tehran (1968); Declaration
on Social Progress and Development (1969); Declaration on the Establishment of a New International Economic
Order (1974); and Charter of Economic Rights and Duti€xates (1974).
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2.2 The evolution of the RTD in international law

2.21 United Nationslevel

In the 1970s, when developing countries initiated the delmatieeRTD at the UN their hope

was that a human rights approach would strengthen their claims for a more equitable
distribution of goodglobally under a New International Economic Order (NIEDhis debate

led to the adoption, in 1974, of both tH&l Declaration on the $eblishment of a NIE®and

the Charter of Ecommic Rights and Duties of Stafe§he use of human rights language in
these instruments led tpuestions as to whethem RTD existed, and if it did, what it meant.
These instruments were meant to empower underdeveloped cqumiriée developing world

did not have the political nor economic power necessary to ensurerthiementatiorf. As a

result, by the end of the 1970s, these documents had lost relevance and the intended

beneficiaries had become poofer.

Currently, various instruments of the UN implicitly recognise RiED and therefore provide

a basis for implemeation of theRTD that is set out in the DRIMowever, his study limits

itself to a consideration of general instruments of the UN which apply to everyone and all
groups of people because the general principles therein also apply to the UN instruments that
safeguard the rights of special intergsbupssuchas women,children and persons with

disabilities

SFatsah OuguergouZhe African Charter on Human and Peoples Rights: A comprehensive agenda for human

dignity and sustainable development in Afr{@803) 316311. The effects of World War Il and decolonisation

led to demands for a NIEO whaewly independent nations realised that changing power relationships between
nations had rendered economic structures and institutions irrelevant and therefore there was need to create new
ones that were suitable to the needs of emerging independesst. Sia¢ newly independent States depended on

primary products as their main economic activity and could not therefore compete with developed countries most

of them their former colonisers. This was the reason for their position that their underdevelwpmtrg result

of unfair rul es of international economic relations.
economi c o r The Review(oflBeagk Pylitical Econord99, 309. See also generally, Harry Johnson,

AThe new i mtneorm at oo rBadectebRApardNo 649 University of Chicago

“UN General Assembly resolution 3201¥S ) , ADecl aration on the Establisl
Economic Order 0-6B8201(®34.. A/ RES/ S

SUN General Assembly resolution 3281(XXIX, iCharter of Economic Rights an
A/RES/29/3281 (1974).

5Serges Kamga & Charles Fombad, AA critical review of
right to develJoumaha Aftican L4wpe9e,19.) 57
"As above.
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At the outset,lte UN CharterecognisesheRTD implicitly by stating that one of the purposes
of the UN is t o chopardianeénvselving intérreationahpgroblens afl an
economic, social, cultural or humanitarian character, and in promoting and encouraging respect
for human rights and for fundamental freedoms for all without distinction as to race, sex,
language or religi n&The community of nations through this provision realises that working
together is critical to solving problems that affect the social, cultural and humanitarian
character of people and that in solving those prohlesspector human rights is funaaental.

This approach is useful in improving the wiedling of humankindBecause the improvement

of well-beingof peopleis a core objective of the RTD, this provision of the UN Charter on the
importance of international cooperation, can therdbereseermsanimplicit recogniion ofthe

RTD.

The UN Charter providegor international economic and social cooperatsonas to create
iconditions o tb es thagtole b5 of tiye Clrared emphadiséthat stability

and wellbeinghhar e necessary for peacef ul and frier
respect for the principle of equal rights ssedfd et er mi nat i dagivedffectpee op | e s
the purposes of article 5SBember States of the UN arader an obligation tactjointly and

also separately in cooperation with the UN so as to achieve the objectives of arffdetisle

55 of the Chatrter is relevant to realisation of T becausé¢hrough it,the UN commits itself

to promote:

a. higher standards of living, full employment, and conditions of economic and social progress and

development}

b. solutions of international economic, social, health and related problems; and international cultural and

educational cooperatioid;and

c. universal respect for, and observance of, human rights and fundamental freedoms for all without

distinction as to race, sex, language or religion.

8UN Charter article 1(3).
%As above, article 55.
0As above, article 56.
IAs above, article 55(a).
2As above, article 55(b).
BAs above, article 55(c).
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Thebasidlaid in article 55or recognitionof theRTD by the UNis further supported by article

28 of theUniversal Declaration of Human Rights (UDHR)Article 28 of the UDHR entitles

everyoneto a social and international order in which the rights that it proclaims can be fully
realised.n this regard, article 28 of the UDHR echoes the provisadresticle 55 of the UN

Charter in its implicit recognition of thRTD. The UDHR further implicitly recognises the

RTDi n sever al ways. |t acknowl edge of liting a t Aev
adequate for the health and wieding of himself and his family, including food, clothing,
housing and medical car e ltalsaprodant ¢he sights gf s o c i
fieveryone o, %ampaeidpatiorain dltural life of their community’. These are

entitlements through which the full ddepment ofhuman potentiatan be achieved.

At the time the UDHR was adopted by the Uheg intenational community intended that

single covenant incorporating all the rights it setwatild be negotiated to give those rights

the force of an international tred§/Although the immediate po&econd World War political
environment had created unanimity in the international commutingt human rights were
indivisible and interdependent as evidenced by the UDHR, that solidarity eventually gave way
to the Cold War and States became divided in their support for the various tghésresult,

in 1966, the UN adopted two internationaliman rights instruments. These were the
International Covenant on Civil and Political Rights (ICC¥Rhd thdnternational Covenant

on Economic, Social and Cultural Rights (ICESER)n the preambles of both the ICCPR

and the ICESCR, the dominant thewfethe UDHR-t h at At he i deal of a
enjoying civil and political freedom and freedom from fear and want can only be achieved if
conditions are created where everyone may enjoy his civil and political rights as well as his

BN

economic, socialand u | t ur #}was restpted. s 0

¥Adopted 10 December 1948, UN General Assembly resolution 217A (111), UN Doc. A/RES/41/128%. (Ti948

UDHR was not adopted as a legally binding instrument. However, many of its provisions have gained force as

rules of customary international law and others became the foundation of subsequent UN human rights treatie

See, Alston & Goodman (note 1) 142.

BUDHR, article 25(1).

18As above, article 26 (1).

"As above, article 27 (1).

¥paul Laureni The Universal Decl aration on Human Right s: L 8
eJournal USALL. See also, Malcolm Shalmternational Law(2003)261.

9 Arjun Senguptaii On t he t heory and pract i ce Honian Righes Quaitegyht t o ¢
837,839; Danwood Chirwdi Towar ds revitalising economi c, soci al a
Human Rights Briet4.

20Adopted 16 December 1966, entered into force 23 March 1976, 999 UNTS 171, UN Doc. A/6316 (1966).

2!Adopted 16 December 1966, entered into force 3 Jaril@6, 993 UNTS 3, UN Doc. A/6316 (1966).

22UDHR, preamble para 2.
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The two instruments guarantee all peoples the right to determine their economic, social and
cultural development through the right to sddtterminatiorf> The ICCPRfurther protects

ethnic, religious and linguistic minties from being denied the right to the enjoyment of their

culture and professing and practising their religion, and the use of their own ladtitzge.

ICESCR places a duty on every State Party, individually and through development cooperation,

to progresively ensure the full realisation of the rights it recognis@s. ensure the expansion

of peopleds capabiliti®deiagd itmer ¢ CEBSECMRt po fot
of everyone to an adequate standard of living for himself and his fanulyding adequate

food, clothing and housing, and to the continuoysimove ment of FPfAvbnhecor
free fr émohwmgeryd ithe hi e pthyasti tcail n &nlde metne
and fito *®ducationo

Theidea ofthe RTD as a hman right washowever articulated for theifst time by Keba
Mbaye in 1972° and wtil 1993 when the World Conference on Human Rights (Vienna
Conference) was held, tf&TD remained the subject of politically charged delzdtéhe UN
level3! The 1986 proclamation by the UN General AssemblthefRTD as ahuman right

2|CCPR & ICESCRcommon article 1(1)

24CCPR, article 27.

2|CESCR, article 2 (1)Development cooperation is a pdbrld War | phenomenon which arose in the context

of decolonisation. ltvas equated with financial assistance from developed countries to developing ones so that

the developing countries could compete in the worl dods
from States to States, development cooperation ft@s referred to as Official Development Assistance (ODA).

With the ongoing nature of globalisation and technological advancement development cooperation has witnessed

an increase in the number of countries and organisations involved in internationapde@ and the areas of
development support. The areas of support have become varied and include among others climate change,
environmental protection, security, health and education. The forms of support have also gone beyond financial
support and now ilade capacity building and policy change in the form of technical and technological assistance.

These changes have rendered the traditional definition of development cooperation obsolete and a precise
definition of development cooperation difficult. Alonand Glennie argue that due to this difficulty of definition

in changing times, the meaning of development cooperation can only be ascertained on the basis of four criteria.
They argue that devel opment cooper Ams eapticithcta supptrte def i n

nati onal and international devel opment prioritieso; (
devel oping countrieso; and (iv) fAls based on coopera
ownershipd of their own national development strategi

i s devel opme 016 bevetopneent £dopemtio? Borum Policy Bri¢2015)<wvww.ipu.org/splz
e/nairobil6/policybrief.pdf> (accessed 3 February 2017). On the dynamic nature of development cooperation see

also, United Nations High Commissioner for Human Rightsquently asked questions on a human rigfgsed

approach todevelopment cooperatidhR/PUB/06/8 (2006) (accessed 3 February 2017).

26|CESCR article 11(1).

2’As above, article 11(2).

28As above, article 12.

2%As above, article 13.

%%Keba Mbaye, fAThe right to diumanRgpshawnoun&@d3. a human rig
%St ephen Marks, AThe human right to devHavaodiHomeant : Bet v
Rights Journall37. Due to being linked to the NIEO, tR&D became a political issue between developed and
developing countries at the UN. Developed countries viewed the right to development as the NIEO, which they
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through the adoption of the DR little in explaining that right. Instead, it had the effect of
fuelling the controversies that already existed onRA®.? The recognition of th&TD as a
human right at that time was that of a right that integrated economic, social and cultural rights
with civil and political rights in the manner conceived by the human rigbtement before

the ColdWar. In terms of consensus on recognisthg RTD, many intergovernmental
conferences which followed the Vienna Conference seem to have put to rest the debate as to
whether thdRTD exists as a human right. These conferences Imelerihe auspices of the UN
include the International Conference on Population and Development ¢£a84)World
Summit for Social Development (199%)the Fourth World Conference on Women (19%5),

the World Food Summit (199%)and the Second UN Conference on Human Settlements
(1996)3" However, theRTD at the UN levetemains soft law, sinceii explicitly recognised

in theDRD but not yeembodied in a treaty.

Whereas the DRD recognisgsvelopment as a multiimensional cocept,it differs from the

UN Agendas on developmeby introducing a human rights dimensidrne DRD obliges all

States tdgitake steps to eliminatébstacles to development resulting from the failure to observe
civil and political rights, as well as econmmsocial and cultural rights® This provision
demystified the common argument in many pasbnial States in the 1960s and 1970s, that
violations of human rights were excusable for the sake of economic development and that the
realisation of human righ in those States was dependent on the transfer of resources from
developed to developing countri€sThe DRD adopts a holistic approach to development by
incorporating the concept of human rights. Therefore, if human rights are part of the definition
of development, then their violation constitutes lack of developfMdhit given the soft law

nature of the DRD, perhaps its main value has been the mainstreaming of development

had rejected, disguised in human rights language. Due to this politicizationRT EBye¢here was @ movement
from hardline political positions to practical dialogue on its implementation. See Kurshid [Galright to
development in international law: The case of Pakig2010) 2627.

2)ames Paul , AThe human ri ghtpotra ade\e®lobphpMaehlt)Law2i5t s me
Review235
33United Nations,i Repor t of t he I nt eRopauli sotniad n Caomd e Doe.m e B 0 ppme

A/Conf.171/13 (1994).

Jnited Nations, fReport of the World SO@m5t for Soci
®United Nations, fReport of the Fourth World Conferen
%Food and Agriculture Or ¢gFaomids aStuinom ,t of FFeApdo(iP@6ka f WFhSe 9W8d
United Nations, fRep@Gomnf erfentchee olhni Hwermda nNa$§ d totnlse ment s

A/Conf.165/14 (1996).

38DRD, article 6(3).

3% oen de FeytelWorld development lawsharing responsibility for developme2001) 21.
40As above.
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cooperation into the programmes of various UN development agencies and amategst St

The DRD particularly provides that Athe real
respect for the principles of international law concerning friendly relations angeration

among States in accordance with the Charter of the Unitéd dlafdt fucther places a duty

on Stategito cooperate with each otlieso as to ensure development and the elimination of

flobstacles to developmentd

The UN Millennium Declaratiott and the Millennium Development Goals (MDGs) adopted
the same human rights language while setting out the millennial agenda for development up to

2015. While emphasing the need for people living dignified lives, it importantly provides that

no effort shéa | be spared to free fimen, women and ch
conditions of extreme poverty, to which mor e
by fimaking the right to devel opmemimamraceeal it

f rom 4 @he tMOGs accentuate principles which are human rights related such as
participation, national ownership and accountability. The MDGs and human rights principles
are therefore fAimutublly reinforcing concepts

The successor to th®lillennium Declarationis a resolution of the UN on sustainable
development goals (SDGs) to be metbytheyear2080h setti ng out the UN
for peopl e, pl, ‘atmsedsoluion detsput I¥ SPGs and 169 @rgets which are

aimead at realising the human rights of all peopl@he 17 SDGs are complimentary to each

other, indivisible and seek to balance three aspects of sustainable development namely the
economic, social and environmental asp&t®he shared principles and commitme of UN

membe States in the SDGs resoluticerognise the basis of the SDGs as being human rights

and particularly th&TD in the following terms:

“IDRD, article 3(2).

42UN General Assembly resolution55f2Uni t ed Nati ons Mill ennium Decl arat i
43Millennium Declaration, article 11.

4United Nations High Commssoner for Human Rights (note 2hove) 8. See also UNDPuman rights and

the millennium development go&2006) 9.

“UN Gener al Assembly resolution 70
Devel opment o UN Doc. A/ RES/ 70/ 1 (
46As above, preamble para 1.

4’As above, preamble, para 3.

48As above.

/1, ATransfor mi ng 0
2015)
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The new Agenda is guided by the purposes and principles of the Charter of the United Nations, including
full respect of international law. It is grounded in th@versal Declaration of Humarights, international
human rights treatieshe Millennium Declaration and the 2005 World Summit Outcome. It is informed

by other instruments such as feclaration on the Right to Developméht

2.2.2 African regional level

At the African regional levelthe RTD is guaranteed by th®CHPR Its provisionsare legally
binding on Statesd?ties. he ACHPR explicitly spells out tHRTD as being the right of all
peoples tditheir economic, social and cultural developndéftin its preamble, the ACHPR
recognises that the African situation demands that particular attention be paiRTatAEOf
relevance o understandinghe nature of th&®TD is the statement ithe preamble that civil

and political rights cannot be disassociated from economic, social and cultural rights in their
conception as well as universaltf.Importantly, it recognisesithat the satisfaction of
economic, social and cultural rights is a guarantee for enjoyment of civil and politicab.fights
These provisions of the preamble to the ACHPR reiterate th&Tbeis a holistic right that

cuts across all aspects of human life.

The evolution of théRTD at the African regional levedan be traced to the 1960s when most
African States gained independence. Independence of these States was accompanied by their
demandsfor reform in the international economarder on the basis that theitate of
underdevelopment was a direct result of coloniafiihe early 1960s saw the birthrodwly
independent African States such as Nigeria (1960), Tanzania (1961), Uganda KE9§2),

(1963) and Zambia (1964). Ptital emancipation was the primacpnsideration for those

States at that time. Accordingly, the focus of the Organisation of African Unity (OAU) at its
inception in 1963 was the concerns of newly independent Statébenadion of the colonised

ones>®

“As above, para 10. Emphasis added.

SPACHPR, article 22(1).

5IAs above, preamble para 7.

52As above

53As above.

5De Feyter (note 3@bove) 2.

5%Kofi QuashigahThe African Charter on Human and Peoples Riga@02) 1.
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Human rights concerns were not the direct concerns of African Statestemé¢hof formation

of the OAU. The dominant themsim the preamble to the Charter of the OAU (OAU Chafter)

its objectives’ and principle$® were decolonisation, sovereigntigrritorialintegrity of States

and noninterference with internal affairs of Statd&ut at the same time, there were some
indications towards spect for human right§hus the OAU Chartereaffirmedi t s me mber s«
adherence to the UN Charter and WBHR, butin the limited sense of the two instruments

being afoundation for peacefudnd positive coperation amongsifrican States’® However,

in seeking to achieve the ends of article 2(1), the draffeitsee OAU Charter laid a basis for
realisation of theRTD by urging member States to harmonise their policieanmng otler

things, economic cooperatiorducaional and cultural cooperatiomealth, sanitéadn and

nutritional cooperatiorand scientift and technical cooperation.

Postindependence Africa was turbulent anketpoliticd instability that came with that
turbulencebrought about corruption, economic deprivation, authoritarian governments and

civil war.%° Leaders lost touch with their peopled thé means of retainingower was through
authoritarian ruleand abuse of human rights. Political leadership became an obstacle to
realisation of th&TD. However, despite the lack of emphasis on human rights at its inception,
theOAUundert ook in article 2(1) o-bperatibrdhaviGchar t er
dueregard to the Charter of the United Naticarsd the Universal Declaration of Human
Rightso.

Also,pior t o t he O Asdmeghodglat hathlaeéenigivem touartan rights system for
Africa. In 1961, at its Congress of Lagos, the International Commission of Jurists (ICJ) called
for the formulation of an African Convention on Human Righ#&t another seminar in Dakar

in 1978, the ICJ requested the OAU to do etleng possible to establish a system of
guarantees and verification of human rights in Affit®y 1979, the ground had been
sufficiently prepared for the Assembly of Heads of State and Government of the OAU to direct
the SecretanGe ner al t osooi aspassbie in areAfrieas capital, a meeting of highly

qualified experts to prepare a preliminary draft of an African Charter of Human Rights

SeAdopted 25 May 1963, entered into force 13 September 1963, 1001 UNTS 45 (1963).
5’As abovearticle 2.

58As above, article 3.

5%0AU Charter, preamble para 8.

60Quashigah (note 5&bove) 1.

61As above 2.

52As above.
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providingfor, among other thingshe establishment of bodies to promote and protect human
r i g ¥ The ACHPR was thereafter drafted, adoptedl June 198and came into force on
21 October 1986.

The provisions of the ACHPRflectthe conservative environment in which they were drafted.

The Charter was drafted in a conservative manner so that it coulddmextby African States

that were not very transparent or democratic regimes th@he ACHPR was drafted and

adopted under the auspices of the OAU which followed the principle einterference in

matters of States Partie3.h e O Alddessor, the African Union (AUwhich was
established in 2000 through the Constitutive Act of the African Union (AU Constitutiv@Act)
committed itself to the recognition of human rights and promotion of social, cultural and
economic developmefit.One of the objectives of the AU is the promotion of sustainable
socioeconomic and cultural development coupled with the integration of African ecorfdmies.

In carrying out its functions, the AU is guided by several principles which include the
ipromotcoboal ofusbice to ensur e bTad AUrsecksdo e c o n ¢
ensure that the peoples of Africa fully part
of the continento t hr -Aficgrhpariament® Bhese pravikinse®fh me n t
the AU Constitutive Act mark a paradigm shift from Aaterference in member State matters

to a position of embracing human rights as atoofifera |l i ng wi t h Africads d
In this respect, the AU established the New Partnership fori At a6 s Dev el opment
nJuly 2001. The establishment of NEPAD was b
as pervasive poverty, underdevelopment and the continued marginalisation of Africa in the
worl dés ec & @Omemnitte olgectides dIEPAD, therefore, is to place African
countri esofsiwnt aai npaabtlhe gr owt h and devel opment

African countries and between Africa and the rest of the wérld.

53As above.

54As above 3.

55Adopted 1 July 2000, entered into force 26 May 2001, OAU Doc. CAB/LEG/23.15 (2000).

56AU Constitutive Act preambleparas 8 & 9.

57As above, article 3(j).

58As above, article 4(n).

5%As above, article 17(1).

“African Union, ANEPAD Pl aswwivauwnt/enfNEPAD (accessed 1IB&dbiuaryy Age n
2019).

"As ebove.
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Following the establishment of the Athere wasarealisationthat the ACHPR could through
interpretation by the African Commission, be made to fall in line with contemporary
expectations of the peoples of Africa that they shall have equitable access to public social goods
and services sucls &ealthcare, education, water and decent houi$iflge ACHPR therefore,

is a flexible document and witthanging political environmesitan be interpreted in a liberal

fashion’® One vehicle for liberal interpretation of the ACHPR is its article 60. Ar€l sets

out guidelines of interpretation for the African Commission which require it, while interpreting

the ACHPR, to draw inspiration from provisions of international human rights instruments on
human and peoplesd rightrs &spemgeapllgs Afrii ghatn
the experiences of other international bodies dealing withénhm and peopl esod6 ri
Article 60 of the ACHPR also applies to the African Court which was established under article

1 of the Protocol to the Africa@h ar t er on Human and Peopl esd F
of an African Court on Human anld*byvatoept esd R
article 66 of the ACHPR which provides for the adoption of special protocols or agreements to

supplement anddzome part of the ACHPR.

Another avenue for such interpretatioraiticle 61 which requires the AfricaBommission
whendetermining principles of law, to take into consideration various conventions recognised

by African States and African practices tha
Most African practices revolved around communal eeling and these praions open up

avenues for purposive interpretation of article 22 of the ACHRRddition, he ACHPR is

grounded on the concept of human dignithichis aimed at the protection of human and

p e o prigssindAfrica’® Human dignity is central to the deepment of human personality

in all itsfacets and across changing times and environments. The ACHPR, therefore, like any
other human rights treaty, requsrdynamic interpretation in changing circumstances and a

liberal approach that best protects ightsbearers. The open textured language of article 22

Bi ence Gawanas, AiThe African Union: Concepts and i mp
Anton Bosl & Joseph Diescho (edklyman right in Africa 2009) 137.

In Social Economic Rights Action Centre a@entre for Economic and Sotiightsv Nigeria (SERACasg

(2001) AHRLR 60 (ACHPR 2001), the African Commission observed that the-eypied language of the

ACHPR, for exampl e, in not defining fipeoplesd right st
the Charterash t he devel opment of the Commi ssionds jurisprud
this case, noted that #Athere is no right in the Afric
"“Adopted10 June 1998, entered into force 1 Janu@G42 OAU Doc. OAU/LEG/MIN/AFCHPR/PROT.1 rev.2

(1997).

SACHPR, preamble para 2; articles 4 & 5.

35



of the ACHPR provides significant opportunities for its wide interpretation and realisation of

the RTD within the diverse circumstancestbsocietal attitudes in StatearBes.

Pursuanto article & of the ACHPR, the Maputo Protocol was adopted as a supplementary
binding instrumentThe Maputo Protocol was adopted upon the realisation that whereas the
ACHPR alive to the existence of discrimination against women, it did not sufficiently address
the wique historical position of women as a marginalised group and was therefore ineffective
in realising their right$® The ACHPR recognises the rights of women in broad terms and the
lack of specific detail led to its being ineffectual in their protectiaticke 18(3) of the ACHPR
requires States Parties to ensure that discrimination against women is eliminated and that the

rights of women and children provided for in international instruments are protected.

In the 1990s, women movements realised thatlarti8(3) of the ACHPR was not adequate in
protecting the rights of women in Africa as a special interest gfiug reality on the ground

was that gender inequality and discrimination against women was still deeply rooted in Africa

and there was a need riecognise and address in detailed form, the problems facing women

from a human rights perspecti{eThat reality is captured in the preamble of the Maputo
Protocol which notes the concern of States F
Charter on Human and Peoplesd Rights and ot
the majority & States Parties, and their solemn commitment to elimiadtéorms of
discrimination and harmful practices against women, women in Africa still continue to be

victims of discrimin&tion and har mful pract.i

The problem of realising the rights of womi@cluding their right to equality and participation

in the development process was the culturally based inequalities between men and women.
These inequalities were evident in income distribution, access to education and political
participation, among o#r issue<® The consequence was that development projectslithat

not advance the interests of womenehap violating their human righfs.

R o mi Sigsworth & Liezelle Kumal o, i Wo me n , peace and
Af r i c a dnstifutz2 riSeécurity Studies Paper 295
As above. See also Fareda Banda, i Wo me n Reallsimgithea n r i ght

right to developmen(2013) 149.

"8Mlaputo Protocol, preamble para 12.

“Jnited Nations, AThe challenge of implementing the r
77 above) 52.

80As above.
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The Maputo Protocol is a framework that recognises the special role that women play in
sustainiig African valueshat are based on human dignity. The States Parties in adopting the
Protocol were determined fito ensure that th
protected to enable them é&jhey Pfrwltloxxoal Iias
guarantee coprehensive rights for women in Africa by providing family units, communities

and nation States with duties and responsibilities that will ultimately result in human security
and sust ai%Humdneecyity and sustainable peace are crucial pfsarthe

realisation of human development.

With regard to the RTD, t he Maputo Protocol
fully enjoy the r i gh®Toffaoilitat the fullenjoyracntlbyewomienyv e | o p
of the right to sustainable delopment, States Parties are enjoined to introduce gender
perspectives to national development planffirand ensure that women participate in the
generation and implementation of development policies and prografniftes Protocol is the

only binding intenational instrument that introduces a gender dimension to national

development planning.

The adoption of the Maputo Protocol was a defining moment for African women with respect
to realisation of the RTD, which is crucial to their empowerment. In that regard and additional
to the specific righof women to fully enjoy the right sustainableevelopment, the Protocol
recognises the rights of women to digfityiparticipation in political and decisiemakingd
processed’ educatiorf® social welfaré® health?® and a healthy sustainable environmént.

All of these rights are critical in realisatiohthe RTD

8IMaputo Protocol, preamble para 14.
82Sigswoth & Kumalo (note 76 above) 3.
83Maputo Protocol, article 19.

84As above, article 19(a).

85As above, article 19(b).

8¢As above, article 3.

87As above, article 9.

88As above, article 12.

89As above, article 13.

%%As above, article 14.

91As above, article 18.
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2.3 The nature of theRTD in international law

2.3.1 TheRTD under the DRD

Article 1 of the DRD States that:

1. The right to development is an inalienable right by virtue of which every human person and all peoples
are entitled toparticipate in, contribute to, and enjoy economic, social, cultural and political

development, in which all human rights and fundamental freedoms can be fully realized.

2. The human right to development also implies the full realization of the rigipeoples to self
determination, which includes, subject to the relevant provisions of both International Covenants on
Human Rights, the exercise of their inalienable right to full sovereignty over all their natural wealth and

resources.

Article 1 containghree basic principles of tHeTD which are elaborated by other articles of
the DRD and from which its content can be established. These principles are summed up by

Sengupta, the former UN independent expert oiRifi, as follows:

first, there is a humaright called the right to development which is inalienable; second, there is a

particular process of Aeconomic, social, cultural
and fundamental freedoms can dewlogmentisahumarrghtbyz e d o ;
virtue of which fAevery human person and all peopl

enjoyo that particu%ar process of development.

In summary, the contentof ti®TDi s t hat it i s miaghtidali & naibdl
process of devel opment 0; and that right 1is g
the process %The RDR®advdncepeREMin térms of a human righif,and

the cevelopment that is to be claimed aswman right igia comprehensive economic, social,

cultural and political process, which aims at the constant improvement of thieaivegl of the

%2United Nationsi Thi rd report of the independent expert on the
in accordance with UN Commission on Human Rights resolution 26008 Doc. E/CN.4/2001/WG.18/2

(2001) para 4. See also, Felix Kirchmeigheright to developmen006) 9.

%|gbal (note 3labove) 59.

%DRD, article 1(1). 8e also Alessandro Sittd The r ol e of the right to devel
framewor k f orwwd.eapabilityagpmoaemcond/puks/5_ 1 Sittazp¢Hiccessed 11 July 2014).
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entire population and of all individuals on the basis of their active, free and meaningful

participation in deelopment and in the fair distribution of benefits resulting thereffom.

The nature of the process of development contemplated by the DRD is centred on equity and
social justic€® The majority of the population, who are usually deprived of the basis need

life, must have their standards of living raised and their capacity to improve their lives
strengthened. This conception wéll-beingis broad.It goes beyond the narrow view that
human weHlbeing depends on economic growth only and includes theaeeges of an
environment in whichthe opportunities and capabilitie$ peopleto enjoythe benefits of

development are expand®d.

The DRD is rooted in the notion that tR&D is a claim to a social order that is based on equity.

It in that regard, the DREBequiresStates to take measures to realise the RTD and ensure among

ot her things Aequality of opportunity for al
services, food, housingmp | oy ment and t he f &%The DRDfigther i but i
recognises thRTD as a human right that is inalienakbich cannot be taken away. It is cast

as a right to a process of economic, social, cultural and political development in which all
human rights and fundamental freedoms can beffedliised. It is a human right which bestows

on its beneficiaries an entitlement of participation and enjoyment of the process of
development?As Bedj aoui puts it, fAthe right to de

right or the alpha and omegaof humman ght s, the fir.$® and | ast h

Article 1(1) of the DRD identifies the rigiitolders of thd(RTDa s b e i ynhgmaf gersenr

and al l peopl eso. U n RT®ris botth an indvRItal anchoeliectivieo r e
right.1%The problem that arisesitiv the wording of article 1(1) is the question asvteether a
human r i ght c.ahis pmoelemiagseslfrometicetpoliice avound the existence of

the RTD and the opposition to it as a claim by developing countries against developed
countries.Yet, in their very nature, collective rights are human rights for the reason that the

9DRD, preamble para 2.

%|gbd (note 31above) 59.

9United Nations (note 9@bove) para 9.

%DRD, article §1).

99As above article 1(1).

100\vohammed Bedjaouii The right to developmento in Alston & Goooc
Ygbal (note 31above) 57.
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ultimate beneficiary is the individu#i? An argument in opposition to this view can only be

based on political reasons as opposed to legal ones. As Sengupta observes:

Those who would detract from the significance of the right to development by arguing hat it
collective right of the State or nation, in conflict with the individual rights foundations of the human

rights tradition, are more often than not politicallptmated®

Further, aticle 2(1) places the human persat the centre of thRTD. It provides thafit h e

human being is theentral subject oflevelopment and should be the active participant and
beneficiary of the right to developménthe humarpersoris therefore @entral subject of the

RTD in two ways. One is that of an active participemtand the other is o& beneficiaryof,

the RTD.1%4 This identification of the human person as the central subject dRTiis

important because a colleati group acts through the individuals that constitute that group. It

is for this reaso that theDRD placesarespos i bi | ity on dAafhinduwmadubel
and col |l ect i v edbvgiapmentas realisetfuThis responsibility is one that
behoves all human beings to Apromote and pro
order for developmedf® The UN Human Ri ght devel DasknForses i o n 0 s
(HLTF)!%”on theRTD hasdefinedi t as it hped®%andgnbitiduatsfto the eoastant
improvement of their welbeing and to a national and global environment conducive to just,

equitable, participatory and humaantred developmente s pect f ul of% al | h um

102Arjun Senguptaii C o n ¢ e pgtthe @idht te development for the twerftyi r st centuryp in Uni
Realising the right to developmg013)76.

10375 above. The argument that the right to development is a collective right of the State appears to be a
misconstruction of the meamgjrof article 2(3) of the DRD which relates to the rights and duties of the State in
developing policies for the implementation of R&D.

045engupta (note9labove) 843.

10DRD, article 2(2).

108As above.

107Following the adoption of the DRD by the UN Genekakembly in 1986, various institutions were set up by

the UN charged with advising on ways in which BRiED could be implemented These included an epeded
intergovernmental working group (OEWG) (1998), an Independent Expert (IE)-@Q¥B8 and a Higlievel

Task Force (2002010). The HLTF was established by the UN Commission on Human Rights on the
recommendation of the OEWG so as to assist the OEWG carry out its mandate of monitoring and reviewing
progress made in the promotion and implementation ofitfie to development through the provision of the

necessary expertise for that purpose.

rhe term fipeopleso has b
Devel opment in 1990, ipeo
minorities See, United Ndons,i Report of t

een difficult to define at
pvithin | Gtateveucheas iddgenous deoplesand e g r
he Gl obal Consultation on t
Right prepared by the Secret&dye ner al pur suant to Commi ssi odNODpen Hu man
E/ CN. 4/1990/9/Rev.1 (1990), para 80. The OEWG on its
entire population of a State. See, United Natidgh®Re por t oHEnded Waking@reup on the Right to

Dev el o pkBog. E/GN.4/2001/26 (2001), para 44.

PYnited Nati ons -lévét mgkdorce on thé implementation @f the right to development on its
sixth sessiond UN Doc. A/ HRC/ 15/ WG. 2/ TF/ 2/ Add. 2 (2010
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The fact that thd&RTD has been castsaa human right has certain implications. When it is
asserted that a subject (rigidlder) has a specific right, it means that the subject is entitled to
claim against another subject (ddttgarer) that his or her right be respected, protected or
fulfille d. The other subject has a duty to respect, protect and fulfil that¥#grtis typology

of duties in internationahuman rightdaw has beewrlaboratecn by the UN Committee on

Economic, Social andutural Rights(CESCR) n it sd v eommenmtsd’S gener al

The duty to respect human rights requires States to refrain from interfering watijalgenent

of human rights*?the duty to protect demands that the State takes measicteas legislation

to protectright-holders from other parties interfering with their rightsand the duty to fulfil
envisages that the State will take actiowards the realisation of thosghts* The duty to

fulfil human rightscan be further disaggregated into the duties tditie, pronote and
providehuman rightsThe duty to facilitate requires the State to take measures that ensure that
individuals and communities agssisted to enjoy their right$The obligation to promote
places a duty on the State to create and maictanditions that ensure enjoyment of human
rights1® Additionally, the State is under a duty to provide a specific right where individuals or
communities are unable, for reasons beyonil tiatrol, to access a right within the means at
their disposat!’ The assignment of duties, considered subsequently in this section of the thesis,
is particularly important for purposes of establishing accountability for realisation of human
rights1®

To raalise theRTD, the DRD assigns responsibilities to various actors. It captures the duty
holders in a broad manner. The responsibility to realisdifie falls upon individuals and
States. Article 2(2) requires individuals both individually and collectjvely take

110Sjtta (note 94bove) 7.

111See for example, United Nation @mmittee orEconomicSocial and Cultural Right&eneral Comment No.

12: The Right to Adequate Food (Art. 11) pi Ooitteboc . E/ C.
on EconomicSocial andCultural RightsGeneral Cmme nt No. 13: The Right to Educ
E/C.12/1999/10 (1999), paras 46 and 47; United Natidr@mmittee onEconomicSocial andCultural Rights

Gener al Comment No . 14: The Right to the Hicghest A
E/C.12/2000/4 (2000), para 33; United NatiofisBmmittee onEconomicSocial andCultural Rights General

Comment No. 15: The Right to Water (Arts 11 and 12 of
20, 21, 23 and 25.

25ee for example, Gersd Comment No. 14, para 34.

113As above, para 35.

114As above, para 36

11%As above, para 37.

116As above.

7As above.

185engupta (note 10&bove) 72.
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responsibility for realisation of thRTD by respecting the rights and freedoms of others. The

aim here, in the words of article 2 of the D
the human beingo by pr o priate political, soaciabandecoaameEc t i n g
order for developmento. I n the same way, the
equity and social justice to make tR&D areality for all}'® The human person is recognised

to function both individually ath as a member of a community and to have a duty to his

community in promoting the process of development.

Article 3 of the DRD however draws attention to the fact that the primary responsibility for
realisation of thé&kTD lies with the State. States lbéle primary duty of creating national and
international conditions favourable to realisation of the righThis also entails that State
cooperation with other Statesnsure development and the elimination of obstacles to
development?! The actions thatates are required to take at both national and international
levels are elaborated in various articles of the DRD. Article 2(3) creates a duty for States to
develop appropriate national development policies that are aimed at realigtiftierough

i te bonstant improvementofthewbllei ng of the entire popul ati
are required to undertake at the national level, all measures necessary RFOhand
encourage popular participation in all spheres of the development pt&okdile 6 obligates

States to eliminate obstacles to development arising from failure to observe economic, social
and cultural rights because the fulfilment, promotion and protection of those rights are essential
to the realisation of th®TD.'?3 Since the RD involves the realisation dfivil, political,
economic, social and cultural rights, all the State obligations to realise tightsequally

apply to the RTD. Thereforéhe State is under a duty to respect, protect and fulfil the right to

development?*

At the saméime, the DRD recognises the challenges that developing countries will encounter
in realising theRTD in their jurisdictions. As sucht places a premium omternational
cooperation as a solution to those problems. Article 4 therefore places a duty on the State

individually and in cooperation with other Statés formulate international development

11%s above.

2DRD, article3(1); See also, Sengupta (nofedbove) 853.

12IDRD, article 3(3).

122As above, article ).

12305 above, article 6(3).

R4Arjun Sengupta AOn the theory an detab(edaReflectorsomife devel
right to developmer(R005) 61,75.
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policies that will facilitate the full realisation of theght.}>> The international cooperation
envisaged isn substanced evel opment <cooperation since the
international cooperation is essential in providing these [developing] countries with appropriate
means and facilitestofastr t heir compreh®nsive devel opmen

One of the main arguments thatstheen advanced against tR&€D as a human right is that it

is not justiciable or capable pfdicial enforcement because the DRD is not a legally binding
instrument in internationalv?’ The objection is raised by jurists of the positivist school of
thought who hold the view that a right must be capable of judicial enforcement and sanctioned
by legal authority such as legislati&f{.This argument does not take into consideration that
there is a distinction between legal rights which flow from some legislative or common law
source and human rightduman rights, unlike legal rightate moral and ethical claims which
arisesolely from the fact that the ghtholder wasborn humarnt?® According to Sengupta,
Ahuman rights precede the | aw and are not d
d i g n Hyman rights, therefore do not necessarily need sanctioning by some legal
authority to be valid. However, this does not mean thataf no use to legislate human rights

for purposes of judicial enforcemekit.

Judicial enforcement of human rights is not the only method through which human rights can
be implemented or fulfilled. ThHRTD is largely a right which can be implementedside the
judicial process through supervisory mechanisms to ensure that it is fuffil€tis would
include for example, reporting procedutéslt is sufficient in this regard that the DRD spells

out the nature and content of tR&D and identifies the ght-holders and dutpearers. While

the DRD is not legally binding in international law, that fact does not take away the

responsibility of States to realise tRé&D.

12°As above, article 4(1).

126As above, article 4(2).

2’Mesenbet Tadegi Ref | ecti ons on the right to deAffcanddlprment : Ch
Rights Law JournaB25, 336.

1285engupta (note Mabove) 74.

2Burns Westondi Hu man Ri ght so guoted in Alston & Goodman (not
13%s above.

Blsengupta (not&02 above) 76.

132 As above. See also, Tadeg (note Above) 337.

138 For further reading on UN human rights reporting procedures see, Alston & Goodman (note 1 ab&vd) 838
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As such, at the national level, States should implement the right by formulating réaterop
development policies and designing the necessary development programmes to gite effect

those policies3* At the international level, States must discharge their primary duty of creating
favourable international conditions for implementation ofRA®.1*° That duy is progressive

and Statesshoufilie nact | egi sl at i o ns engagkopplicattieng ansll at i v e
Af ormul ate schemes that empower beneficiarie
of developmentvith equity and sustmable growth with whatever resources they have in a

given framework of +nhternational cooperation

2.3.2 TheRTD under the ACHPR

Article 22 of the ACHPR proclaims th&TD as a legally binding human right in the following

terms:

1. All peoples shall have the right to their economic, social and cultural development with due regard to

their freedom and identity and in the equal enjoyment of the common heritage of mankind.

2. Staes shall have the duty, individually and collectively, to ensure the exercise of the right to
development.

Article 22 of the ACHPRestablishesheRTDasac ol | ect i ve r i.glthaughof 6 al
the term Apeopl esodo appears sever al ti mes in
that this was a deliberate omission on the part of the drafters of the AEHHR drafters of

the ACHPR foresaw the difficult discussion on the preciseme ng of t he term
chose not to ascribe any meaning to it because of its political connotations that varied from
country to country3® This dilemma is captured in tHendoroisdecisiort*® in the following

terms:

Despite its mandate to interprat provisions of the African Charter as per article 45(3), the African

Commi ssion initially shied away from interpreting

B4 gbal (note 3labove) 72

13°As above 73.

B%sengupta (note 124 above) 92.

BRichardKiwanukai The meaning of o6épeopled in the African Char
AmericanJournal of International LavB2.

B%0Or gani sation of AfftneRapponeurbhthetOAY InténiRisigriad meteting on the Draft

African Charter on Human and Peoples Rights O A U CBBILEG/67/3/ Draft Rapt. Rpt 11 (1981).

1392009) AHRLR 75 (2009 ACHPR).
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does not define the concept. Initially the African Commission did not feel atiraeveloping rights

where there was little concrete international jurisprudence. The ICCPR and the ICESCR do not define
O6peoplesd. It is evident that the drafters of the
individual rights wheré¢ he sections preceding article 17 make r

serves as a break by referring to the famfly. Art

The African Commission noted thavhen compared to other regidnhuman rights
instruments, theACHPR is innovative and uniqueecause ip| aces emphasi s on
rights. It goes beyond the scope of those other instruments and drawing from the three

generations of human right ollectvesghte®i ates the

The African Commission also had occasion to deal with the definitional problem of the term
ipeopl es o Gummetr ethers & Gameragiunmecase):*?While acknowledging

the controversial nat ur e s politicaltcbneotatioré&’? e fipe o p
Commission drew from the work of a group of international law experts commissioned by

UNESCO to Areflectodo on the issue of the tern

where a group of people manifest soméheffollowing characteristics; a common historical tradition, a
racial or ethnic identity, cultural homogeneity, linguistic unity, religious and ideological affinities,

territori al connection, and a comm¥n economic | if

Using the foregoing as a guide, the African Commission was of the view that the notion of
O6peopled related to collective rights and t|
Afcan be exercised by a peopl egial déhmig cutturahy t he
linguistic, religious, ideological, geographical, economic identities and affinities, or other

b o n #3Azcordingly, the RTD recognised by article 22(1) of the ACHPR is a right of
Apeoplesd to developmepteddwmi ahddudenegayo.to

The ACHPR is a unique instrument in human rights discourse through its establishment of the

rights of fApeopl esd who ma vy Theraforenitis possiblé s unc

140As above, para 147.

141As above, para 148.

1422009) AHRLR 9 (2009 ACHPR).

3As above, para 169.

4as above, para 170.

°%As above, para71l.

Y% ndoroiscase (note 139 abovpara 150.
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for Apeopleso to cl 8teamtdehasr TRAIDI ggrmaonst pded
Apastoralistso, people with fAa common econo
common identity®*’ In this regard, the African Court in ti@giekcasé*® was innovative in

deciding whether the Ogiek were ialigenous population. By invoking articles 60 and 61 of

the ACHPR, the court drew inspiration from the work of the African Commission through its
Working Group on Indigenous Populations/Communiffeand that of the UN Special
Rapporteur on Minoritie¥° From these works, the Court concluded that for purposes of
identifying an indigenous population:

€ the relevant factors to consider are the presen
use of a specific territory; a voluntary perpetuatidoultural distinctiveness, which may include aspects

of language, social organisation, religion and spiritual values, modes of production, laws and institutions;
selfidentification as well as recognition by other groups, or by State authorities elpedrh a distinct

collectivity; and an experience of subjugation, marginalisation, dispossession, exclusion or

discrimination, whether or not these conditions petsist.

By virtue of articles 60 and 61 of the ACHPR, the African Court applied this critésion
determine that the Ogiek were fAan indigenou:

having a particular status and deserving spe

The RTD proclaimedin article 220f the ACHPRIs a right toeconomic, social and cultural

developmentArticle 22 places a duty othe Stateto individually and in cooperation with

147As above, para 151.
M8application No. 006/2012Judgmenidated26 May 2017, African Court on Human and PeopRights
YAfrican Commission on Human and Peopl esionRnHumans fAAdvi

and Peopl es Ri ght s on t he United Nations Decl ar a
<www.achpr.org/files/speciahechansms/indigenougpopulations/un_advisory _opinion_idp_engpdf
(accessed 19 August 2017) where the following criter

self-identification; (ii) a special attachment to and use of their traditional ldreteby their ancestral land and

territory have a fundamental importance for their collective physical and cultural survival; and (iii) a state of
subjugation, marginalisation, dispossession, exclusion, or discrimination because these peoples have different
cultures, ways of |life or mode of production than the
BYynited Nations fAReport o fComrissiondp Rrevéentoh of Biscynpnatiortasdu r o f
Protecti on W\ DodE/@N4SUubR2/198676Add.4 (1986). The report identifies an indigenous

popul ation as findigenous communities, peoples and r
invasion and preolonial societies that developed on their territories, consider #eassdistinct from other

sectors of societies now prevailing in those territories, or parts of them. They form presdotmpant sectors

of society and are determined to preserve, develop and transmit to future generations, their ancestral territories,

and their ethnic identity, as the basis of their continued exercise as peoples, in accordance with their own cultural
patterns, social ingtiut i ons and | papd&879. systemso. See,

Bl0giekcase (note 148bove) para 107.

152As above.
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other States, ensure the exercise oRM®. Unlike the DRD, the ACHPR is not elaborate on

the content of th&TD or the meaning ofevelopmenbr it s facets (dbdecono

0 c u |6tdeveloprhent However, he jurisprudence of the African Commissiand the

African Courtoffers some insight into the content of R€D provided forin article 22 of the

ACHPR1%3

For example,n the Endoroiscase'® the African Commission was for the first time called

upon to directly decide a matter in which violation of RiED as proclaimed in article 22 of

the ACHPR was alleged. In that communication, the complainants alleged that the gmternm

of Kenya in violation of the ACHPR, the Constitution of Kenya and international law, had

forcibly removed the Endorois people from their ancestral lands around Lake Bogoria in the

Baringo and Koibatek districts of the Rift Valley province of Kenyahwutt proper

consultations and without adequate and effective compensation for theiti@hes land was

taken and used for purposes of establishing a national game reserve and tourist facilities by the

government>®

In finding that the government of Kenyed violated article 22 of the ACHPR, the African

Commi ssi on decl

ared that Adevel opment i'sS no

individuals or peoples but is about providing people with the ability to choose. Freedom of

choice must be part of thei g h t

t o &eThecComnpssian futthizr. observed that it

was incumbent upon the State to allow affected persons to participate in making decisions

crucial to the life of their community?® Finally, by invokingthe provision inarticle 2(3) of

the DRD that theRTDi n c |

udes

factive, free and meaning

the Commission concluded that the result of development must be the empowerment of the

people it benefits and that the capabilities and choices sfilijects must improver theRTD

to be realised® The import of theséindings of the African Commission is that realisation of

the RTD entails expanding the freedoms of people tosghthe direction that any development

process affecting them takes. The ability of the people to choose their development priorities

15%Chinedu Okafari 6 Ri ghti ngo

Charter on Human
of international law(2008) 52, 55.
4Endoroiscase (note 39 above).
15°As above, para 2.

156As above, para 3.

157As above, para 278.

%8s above, para 282.

159As above, para 283.

and

t he r i g Hegal analysisdo¢ artiele d2pofnthenAtfrican A s o c i

P e o p | Ilmptemdriing the righd to develo@riers: Theeole Ma r k ¢
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through participation in the decisionaking over the process is in turn predicated on their
being empowered to participatEinally, the result of such participation must result in an

improved standard of living for the affected people.

Any conception of theRTD under article 22 must sgge opl esd partici pati
development as an irreducible minimum and R as being inclusive of the rights to the
means, process and outcomes of developii@rthus, n the Endorois case, theAfrican
Commission observed that the Endorois comtyuwas informed of the impending tourism
related projects as aiready decidednatter and were not given an opportunity to shape the
policies of, or have any role ,ithe game reseré! The Commission therefore urged the
Kenyan State to facilitate the hgto effective participation of the Endorois people in
development issues that concerned them in order to protecRIfBirBy calling upon the

State to ensure théactive, free and meaningful participation in developmdamty i t s 6
beneficiaries, the Afdan Commission was clarifying that even if the beneficiaries of
development were ignorant of th&iT D, it was upon the State to educate them on it and keep
them informed so as to ensure their inclusion in development projects that are directly linked
to the right62

In sum, the African Commission found the content of RiED to be both constitutive

(procedural) and instrumental (substantif®@andwith fived i mp o r t -arching themas e r
namel vy t hat it moo-distriminatery, pagtigipatory, aabcbuatable, and
transparent wi t% Bothdhe consiitutize ardl stranhental elemeénts of the

RTD have to be fulfilled and the ndulfilment of one results in violation of the right.

Further,in the Ogiek case'®® the African Courtdealt with the isstge of consultation and
involvementof beneficiaries of thdRTD in the development process by government. The
applicant al | eRBT®dadbderaviolatedrbethe@gverenierst 6f Kenya when

it evicted them from the Mau Forest complex which was their ancestral land without consulting

them or seeking their consent to vacate the fofidst. Mau Forest complex is an important

18%0kafor (note 153 aboy&6.

8l ndoroiscase (note 139 aboypara 281.
6Kamga & Fombad (note 6 above) 210.
%Endoroiscase (note 138bove) par@77.
164As above.

1850giekcase (note 148 above).
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water catchment area Kenya but is at the same time considered to be sacred ancestral land
by the Ogiek an indigenous minority group aidout 20,000 peopfé® In finding that the
government of Kenya had violated tR&D of the Ogiek people as provided for byice 22

of the ACHPR, the Gurt found that:

In the instant case, the Court recalls that the Ogieks have been continuously evicted from the Mau Forest
by the Respondent without being effectively consulted. The evictions have adversely impacted on their
economic, sociand cultural development. They have also not been actively involved in developing and

determining health, housing and other economic and social programmes affectif§’them.

In reaching this conclusion, the African Cquatting within the provisions oftacle 60 of the

ACHPR,drew ingiration from article 23 of thEINDRIP which provides as follows:

Indigenous peoples have the right to determine and develop priorities and strategies for exercising their
right to development. In particular, indigenous gdeephave the right to be actively involved in
developing and determining health, housing and other economic and social programmes affecting them

and, as far as possible, to administer such programmes through their own institutions.

The jurisprudence of éhAfrican Commission and the African Court in EredoroisandOgiek

cases leads to the conclusion that the critical components BfTibaunderarticle 22 of the
ACHPR areparticipation of the people in making decisions that affect tesielopment, their
being constantly awsulted by the State aevelopmenmattersthat affect themtheir consent

to State action that affects their wbking and thie ability to choosalevelopment priorities.

Since the Maputo Protocol is part of the APR 8t follows that theRTD protected by the
ACHPR hago be sustainable in natuf®.Article 19 of the Maputo Protocol introduces the

concept of sustainable development to the African human rights law system loinydkat

166The Mau Forest complex covers 627,960 hectares of land and is the largest highland forest in East Africa with
many rivers flowing from it into many water bodies including Lake Victoria. The fa@siplex supports the

lives and livelihoods of most of the western region of Kenya which is inhabited by about 10 million people (a
guarter of Kenyad spegple nordaeheah tbercdmplex@rdeas a résultroiehuman activity
such as agrictdre, logging and settlememéduced the complex to about a quarter of its original size and thereby
affecting the water volumes and jeopardising the lives of millions of people who depended on the complex for
their water needs. The government thereforved to restore the complex by evicting all people who had
encroached on the forest complex or settled in it, including the Ogiek who were indigenous inhabitants of the
forest before the encroachment. See, African Wildlife Foundafioh h e Herastt Afct a 6 s wat er t 0owe
<www.awf.org/landscape/mdiorestcomplex> (accessed 29 December 2017).

870giekcase (note 148bove) para 210.

1685ee the discussion on the Maputo Protocol in se&ti2i2 above.

169%See the discussion on sustainable development in chapter 1 above, section 1.2.
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women have a enjoy theirright fo sustairfahlel developmer. In essence, it
recognises a right to sustainable development which women have a right to fully enjoy in the

same way as all other groups of people would.

With regard to duties to realise the RTD underARHPR, aticle 1creates a general duty for
States Parties tirecognke the righs, duties and freedoraghat it sets oytand enjoins them
to take legislative or other measures to give effect to thoses,rdjties andreedoms. The
measures envisaged by article 1 of the ACHPR are said to include:

€ providing for the protection and realisation of economic, social and ralltights through
constitutional rights and institutions, legislative, policy and budgetary measures, educational and public
awareness measures and administrative action as well as ensuring appropriate administrative and judicial

remedies for violatioA”*

The general obligation under article 1 requires, thiathe very least, the measures taken will
result in the economic, social and cultural rights provided for in the ACHPR being readily
available to the individual, that the benefits accruing from thighés will be adequate to meet

all the requirements of the rights, that the rights shall be physically accessible and affordable
to the beneficiaries especially the vulnerable and marginalesed that the manner of
provision of the rights shall be actable to the beneficiariéé? Because human rights are
interdependent and indivisible, these principles are equally applicableRad Bhprovided for

in article 22 of the ACHPR.

It is important to note that it is not sufficient that States fidgislative or other measures to

give effecbto the rights that the ACHPR recognises. The legislation or other measures that the
State adopts must also be adequate for purposes of giving effect to those right©drekhe
case, the AfricarCourt observd that through the adoption of th€onstitutionand the
enactment of the Forest Conservation and Managemetif actl the Community Land A,

the government of Kenya had taken some legislative measures to ensure enjoyment of rights

T"Emphasis added.

7IAfrica Commission on Human and Peoi€ights i Pr i nci pl es and guidelines on
economic, social and cultural rights in thef Ai c an Charter on Hu man and Pe
<www.achpr.org/instruments/econonsociatcultural’ (accessed 14 December 2017).

172As above, para 3.

1737ct 36 of 2016.

1737t 27 o 2016.
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recognised by the ACHPR® However, the Court found thatdse enactments were fairly
recent and that the government had failed to demonstrate that it had taken other measures to

give effect to those rightd® On that basis, th€ourt held that the government of Kenya had

violatedar t i cl e 1 of the ACHPR fAby not taking ade

effect to the rights enshrined under ¥rticl

The general duty under article 1 of the ACH&Rorequires States Parties to take legislative
and other measures that ensure the respect, protection, promotion and futiflthentights,
and freedoms thaténshrines. Thig/pologyof duties inrelation to the ACHPR waslucidated
upon by the African Commissian theSERACcase!’® In that case, th€ommission affirmed

that:

Internationally accepted ideas of various obligations engendered by human rights indicate that all rights
T both civil and polittal rights and social and econoniigenerate at least four levels of duties for a
State that undertakes to adhere to a rights regime, namely the duty to respect, protect, promote and fulfil
these rights. These obligations universally apply to all rightsemtail a combination of negative and

positive duties’®

In analysingthis typology of duties, the African Commission basically restated the position
taken by theCESCRIn it various general comments. The Commission took the position that
the duty to rgsect meant that States must refrain from interfering with the enjoyment of human
rights'%the duty to protect meant that States must protect the beneficiaries of rights against
interference with the enjoyment of their rights by other pattieand the duty to fulfimeant

that the State had an obligation to ensure that the rights were r&lised

In addition to the general duty in article 1 of the ACHPR, article 22 places a sjpeicifary
duty to ensure realisation of tlReI'D on the State. Eary African State Party to the ACHPR
bears the duty to ensure that R€Dof al |l fApeopl eso wilBAhen it

10giekcase (note 148 above) para 216.
178As above.

17"As above, para 217.

18SERACcase (note 7above).

1%As above, para 44.

180As above, para 45.

8IAs above, para 46.

182As above, para 47.

BChinedu Okafor AA regional perspective: Article 22

United NationsRealizing the right to developmg013) 373, 380.
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duty placed on States is one to be carried ol
of the right to developm n t¥dn. the Endoroiscase the African Commission observed that

the State bears the r espons.i,byicleatingyfavoarbblee ns ur
conditions in that respe® Further, the State is under a duty to ensure that beneficiaries of

the RTD are not left out of the developmeambceswor from the benefits that accrue from that
process?® The Commission agreed with the argument thatfailure by the State to provide

adequate compensation to the Endorois for the loss of their land, or to provide suitable grazing
land for them, was an indication that the State had not adequately provided for the Endorois in

the development processoand their land and that as sutteir RTD under article 22 of the

ACHPR had been violated’

TheRTD is a praressive right with the effect th8tates have a dutio ensure realisation of

the right over timewithin its available resources. Howeverlth is an immediate duty placed

on States to prudently invest and allocate its resources towards achieving thikisnadas

confirmed n the Gunmecasg'®® wherethe complainants alleged that the government of
Cameroon had subjected them to economic maligation®® They complained that lack of
infrastructure and the relocation of a sea port from their region constituted a violation of their

RTD under article 22 of the ACHPR® The African Commissionjn finding that the

respondent State had not violated th ¢ 0 mp | RID, mated that there is a duty on a State

Ato invest i1its resources in the best way pos
to devel opment, and ot her ¥The@mmssionbasedtlisi al a
thisfinding on the explanatiorsf the State which included statistical data that showed how it

had allocated resources for the development of various-sooimomic sectors in Cameroon.

It noted that the possibility of the resources not reaching all parts of the country to the
satisfation of all and complaints arising form that fact. In the Commissions view, that

possibility on its own did not support a finding of violation of the RTD.

ACHPR, art 22(2).

®Endoroiscase (note 139 above) para 298.
18As above.

8'As abowe.

¥8Gunmecase (note 142 above)

189As above, para 9.

190As above.

BIAs above, para 206.

192As above.
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Like the DRD the ACHPR creates duties ofdividuals towardsrealisation of théRTD under

the ACHPR.The ACHPRplaces a duty on individuals towards the realisation of the rights it
provides forincluding theRTD, in article 27.0f relevance to the RTD is article 27(1) which

provides thaanindividual has dutiestowardsi s soci ety, the State, i
communities, o0 and the international communi
others!® Thefpe opl es 0 i denti fi eBTDansartide@X® ardlegalar i es
recognised communitiésind therefore an individual is bound to assist those legally recognised
communities in their pursuit of realisation of th&TD. Therefore, for examplevhere an

individual is in possession of information that would help inisatibn of theRTD of legally

recognised communitiethat individualis under a duty to avail that information to the intended

beneficiaries to enable thesammake informed decisions relating to their development.

Further, article 27(2)laces a duty othe individual to respect the rights of others, the collective
security and common interest of society when exercising their own rights and frekdoeas.

terms, article 27(2) limits the exercise of the rights of an individual so as to give effeet to th

rights of othersconsideringtheir collective security and common interesfghereas the

African Commission and the African Court have not elaborated on the individual duties created

by the ACHPR especially in article 27, they have had occasion to atabmr the nature of

article 27(2) as a limitation clause on the exercise of rights guaranteed by itdgigkease

for instance, the African Couwtas of the view that the cultural right of the Ogiek people to
preserve the environment in the Mau For@emplex for their survival, could be justifiably
restricted so as to safeguar d% Howefes fomsocbn i nt
justification to succeed, the State, beyono
i nt ethat jsdtifiés the restriction ad right, must show that the restriction is genuinely
needed to protect t haherestrctomismecessaryandgroposidnal , a n
to the fAicommon i nter es t%nthiskasd, thed Courtdoand thatthe t o b
Kenyan State had not adequately shown that the eviction of the Ogiek from the forest was for

t he @A c o mmamhpreservingehe ecodysbem of the forest so as to justify restricting the
cultural rights of the Ogiek to access it, and neither was the restriction objectively and

reasonably justifiablé®®

I9BACHPR, article 27(1).

1%40giekcase (note 148 above) para 188.

19%As above.

1%As above, para 189. For further reading on legitimate reasons for restricting rights and freedoms guaranteed by
the ACHPR in terms of article 27(2), see the decisions of the African Commis§iongtitutional Rights Project
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The assigning of individual duties for realisation of humahtsigsnot a concept that is unique
to the ACHPR. For instance, the UDHR recognises that the individual has duties to his

community because his community is solely i
devel opment o fSmilagy,tipedQCBRamdthe ilGE$AR .were adopted upon
realisation by States Parties Athat the indi

community to which he belongs, is under a responsibility to strive for the promotion and
observance thdt thady hegognist®Jimet difioulty with assigning individual
responsibility for human rights in international instruments however, is the risk of those
responsibilities ringing hollow for lack of an accountability or enforcement mechanism. In the

case ofthe ACHPR, this is true because only States Parties are accountable to the African
Commission in terms of reportiran human rights obligationand furtheyonly States Parties

have responsibility for enf or ceme n tfricaro f hum

Commission and the African Coudff

2.4 Conclusion

This chapter establishéisat theRTD is a human right known to international law both at the

UN and African regional levels. THRTD emerged in the 1970s as a concern of developing
countries of the need to establish a NIEO that was more equitable in the distribution of global
wealthand resarces amongst nationshis led to the adoption of the UN Declaration on the
establishment of a NIEO and the Charter of Economic Rights and Duties of States. However,
the lack of enforcement mechanisms under these instruments rendered the human rights

language in them irrelevant to the realisation of R¥D as a human right.

The adoption of the DRD by the UN in 1986 was a more focused attempt in elucidating the
RTD as a human right. Its development at the UN level has been dogged by controversies as
to its nature and whether it was a human right at all. This is despite the fact tRaiRhe
proclaimed in the DRD can be traced to article 28 of the UDHR and the preamble&Jdf the
Charter,ICCPR and ICESCR. The 1993 Vienna Conference managed to build sosisen

v Nigeria (2000) AHRLR 227 (AGIPR 1999),Legal Resources Foundation v Zami§2001) AHRLR 84

(ACHPR 2001) anthterights v Mauritanig2004) AHRLR 87 (ACHPR 2004). For the African Court, btkila

v TanzaniaApplication No. 011/2011, Judgement of 14 June 2013, African Courton Humath Peop |l es 6 Ri ¢
TUDHR, article 29(1).

99 CCPR & ICESCR, preamble common para 5.

See, ACHPR, articles 49, 56 and 57. See also, Protoc
on the Establishment of an Rghts aricem3a@tiourt on Human and
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the existence oftheTDas a fAuni versal and inalienabl e ht
as its main subjectdiowever, he soft law nature of the DRD remains an obstacle to its
realisation due to lack of enforcement mechanisms at the global Matvithstanding this,

the DRDis a useful guide in determining the contehthe right.

TheRTD recognised inhe DRD is established as a human right to a process of development
with equal opportunities for its beneficiaries. Article 2 of the DRDtifies the human person

as the beneficiary of theTD and asserts that the human person must be an active participant
in the process of development. It also places responsibility for realisation &Tibeon
individuals and Statesut the primary respoilslity lies with the State. States are required to
develop appropriate development policies, ensure and facilitate popular participation in the
development process and eliminate obstacles to development.

The ACHPR recognises tfrD in article 22 as a legally binding and enforceable right for all
peoples to their economic, social and cultural development. It is a right that must be fulfilled

by member States through national policy and legislalibe. ACHPR provides that tHeTD

isa right to be claimed by fall pRTpriderthed . The
ACHPR is a collective right that benefits in
have a common identity such as minorities and indigenous peopldsegoiimary duty for its

realisation is placed on the Stateen though individuals also bear some responsibility for its
realisation In the Endoroiscase for examplethe African Commission pronounced itset

the nature of th&kTD. The @mmissionfoud t he ri ght to be about
choice and participation in matters relating to their sweihg. By invoking the text of the

DRD, the African Commission concluded thatR€Di ncl udes factive, fre
participation in developmenitThis demonstrates that there is a convergence of the nature of

the RTD espoused by the DRD.

In conclusion, it is important to note thaetanalysis in this chapter on the status oRMm®

in international lawand thecorrelating obligations o8tates (including Kenyalo realise itjs

relevant to thassessent in the nextchapterf Kenyadés compliance with
obligations to realise the RTD. This chapter provides the context in which those obligations

arise and how thegught to be discharged.
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Chapter 3: The right to developmentin Kenya

3.1 Introduction

The 2010 Constitution of Kenya, unlike its predecessors, containsdening provisions that

seek to transform Kenyan society by focusing on the welfare of Kenyans and therefore laying
a basis for realisation of tHeTD locally. An analysisof the constutions that Kenya has had

since indpendence suggedtsat the pre2010constitutional order walargely designed to be

little more tan a regulatorframework for $ate affairs, wkreas the current omedominated

by a social transformation ideologyrajhts, welfare and empowermeAtcordingly, Ojwang

J. observedithe case aBathungu v Attorne@Generat that the2010Constitutionis a social
transformation document that seeks to address historical social injustices that the previous
constitutionalorders in the country had visited on its subjéde historical social injustices

includelimited realisation of th&RTD.

The aim of this chapter is to determine the status oRTfi2 in Kenya byexamining its basis

as a human right recognised in the 2010 constitutional otdedoing so, the general
obligations for realisation of thRTD that flow from the Constitution and supporting policy

are identified. The chapter also considers if these obligations are invinet h Keny a 0 s
international law obligations that arise from the discussion in chapfEn€chaptetherefore

links the discussion oré nature of th&®TD in chapter2 with the nextchapters4, 5 and 6

whichfocus onreaisation of theRTD in Kenya witin the contextof povertyalleviation antk

corruption and public participation.

The chaptealsoexamines human rights in tipee-independence, independencepublican

and 2010 constitutional orders in KenyAn understanding of théuistorical context of
constitutional order in Kenya is important because it demonstratebefae theConstitution
was promulgated, the constitoial paradigm was one ab@atquisition exerciseand retention

of political power and not about rightseilfare and empowerment of the governed. It is
additionallyimportant because it shows that €D was never a concern at that point in time
but is nowa relevant ad core value of the 2010 constitutional order. The opportunities for

1(2010) eKLR.
2As abovel7.
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realising theRTD unde the 2010 Constitutionmust therefore be understood against the
background of constitutional evolution in Kenyldne chapter finally locates the RTD in the
2010 constitutional order and interrogates the policy framework within which the constitutional
promise of the RTD operates, namely KV2G30.

3.2The evolution of the RTD in Kenya

Constitutional order in Kenya as knowoday generally spans four historical eras. These can
be delineated as the piredependence (189D963), the independence (196%4), the
republican (1964€010) and the 2010 constitutional orders.

3.2.1The pre-independence constitutional order

Thesearch for a constitutional order in Kenya that is based on justice, equality and the common
good of the people can be traced back to as long as 1890 when the British started settling in
Kenya after the Imperial British East Africa (IBEA) Company had exguldhe territory and

found it suitable for colonial settlemehfThe establishment of the British East African
Protectorate, as Kenya was then called, heralded a colonially imposed legal system that
facilitated the extraction of natural resources by thlordal regimefor its benefitand
subjugation of the Kenyan people. The governance crisis that Kefiexed in the post
colonial Sate can be attributed to the illegitimate and exploitative colonial policies which were

later perfected by subsequeegimes in the independent State.

The preindependencehase of constitutional development was marked by the subordination

of local people to colonial domination where colonial governance was by way of é&tree.
colonial structures did not facilitate natel transformation and development. They were not
intended to create a strong nation capable of meeting the needs of the masses. The alienation
of fertile land for occupation by settlers was a primary tool of subjugation. By 1915, about 4.5
million acres 6 arable land had been alienated by the colonial government to facilitate large
scale farming and livestock rearing by the white settler comméinity.

SRepublic of KenyaKenya Vision 20302007).

“4Constitution and Reform Education Consortjusmderstanding the Constitution of Kenya, 2@2010) 1.
5As above.

5As above11.
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The earliest constitutional problem that arose was in relation to land, when Kenya was a
Protectorate of the British Crown between 1895 and 1920. The theory behind protectorate
status was that a protectorate was a foreign territory over which the Bnitgim @xercised
external sovereignty m@mmat edtno rt ehtebecCrawiaisétod Kiean
exercised some measure of internal governing authdritg colonial protectorate, the Crown

exercised effective sovereignty without actual aatien of the territory. One consequence

of this theory was that land in the protectorate became Crown land on the basis that it was
Avacant o and was allocated to a small sectic
in the AWhite xttedgd36Bnds o never e

The outbreak of the MalMau rebellion in 1952, as a direct consequence of the land problem,
precipitated the need for a new constitutional order. In the face of the insurgency, the first
written constitution for Keya was promulgated in 58 (Lyttleton Constitution) and was

followed in 1957 by the seod one LennoxBoyd Constitution). These constitutions were

mar ked by an absence of consensus a%bismg Ken
lack of consensus among political leadgudbd the colonial authorities to work out in advance

what they wanted to see implemented. Therefore, both in 1954 and 1957, the colonial regime

literally imposed its own constitutional order without any input from the people of Kénya.

The strategy of iposing noAnegotiated constitutions in the colony did not last long. There
was African resistance and refusal to accept both the 1954 and 1957 constitutions and this
necessitated a different direction in constitutioaking. The new direction in constitot-

making came in the form of the Lancaster House conferences of 1960, 1962 ahtTI#82
conferences were however undermined by political suspicion and divisions among the African
representatives at the conferences. Consequently, the constitutieed atiin the conferences

were nothing more than vehicles of achieving -sglrnal rule without addressing the
injustices that had been occasioned by colonialism such as thepeapon of land and

marginalistion of some communities.

‘Chanan Singhfi Th e Republican ConHtiistt wtriicrm |l o fb a Kle(@8xu n d an
International & Comparative Law Quarter78, 885.

80wenHood Phillips The constitutional law of Great Britain and the Commonwedl#52) 676.

°Singh (note 7 above) 886

"Robert Maxon fAConstitution making in contemporary K
Kenya Studies Revieli, 13.
H1As above.

Constitution and Reform Education Consortium (note 4 above) 14.
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It was at the 180 Conference thahé ideaof aBoR, entrenchedh the onstitution first arose

At thattime, it was evidenthat Kenya, like mosAfrican subjects of the British authoritias
that time, wa®n its wayindependencdn pushing the agenda for a BaRtrenched in the
constitution, he British government was of the view titavas critical to recognise and protect
human rightsn the proposed constitutidd This view was informed by the need to protect the
land rights of the white settler community iain had been persuaded by the British government
to move into colonial Kenya and invest heavily in farmangl other commercial ventures.
However, a BoR was not incamted immediately in the 1960@stitution.lt became a part
of thatconstitutioncourtesy of a constitutional amendment later that yéaihe BoRthat was
adoptedyuaranteed the traditional civil and political righét out in the UDHRThe economic,
social and cultural rights provided for in the UDHR did not feature Ihvitas ironicalthat the
British government was advancing an agenda forptio¢ection offundamental rights and
freedoms through justiciable BoRat that time.The ironyis to be found in the English position

on the subject at that time, which Jennings captures asvioll

é in Britain we have no Bill of Rightsjituye mer el
| believe- that we do the job better than any country which has a Bill of Rights or a Declaration of the
Rights of Mant®

Although the African delgationdid not oppose the idea of a BoR at the conference, their
approach towards the protection of fundamental rights and freedoms in a BoR was similar to
of Kamuzu Banda at the Nyasaland Constitutional Conference of P@68Re Nyasaland
Conference, while Banda did nobjectto a BoR,his position was thateal protection of
minorities depended orthe goodwill of the majority® The BoR in the 1960 Constitution
therefore was a document meant to serve political expediemcthé Africans and self
preservation for the settler community in Kenya. It had no provisions that were directed

towards the welbeing of its subjects generally, and therefore had no relation RTtbe

At the 1962 Conferencet was agreeavith regardto human rightsthat a committee would be

setupto cansider and report to the conference on the provisions that would be included in the

BReport of the Kenya Constitutional Confereri®60(1960) (Cmnd 960) 9.
MKenya (Constitution) (Amendment No. 2) Order in Council 1960.

Blvor JenningsThe approach to setjovernmen(2011) 20.

%Report of the Nyasaland Constitutional Conference ¥3682) (Cmnd 1887) 20.
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BoR " The committee was presided over by Sir John Martin and included representation of
the African and settler commomities. At the conclusion of its work, the committee
recommended substantial reformulation of theQL8®R. As was the case with the 1960
Constitution, thanclusion of aBoR in the 1962 Constitution wagholly attributable to the
British authorities. Thgmade this a preondition for independence. It seems that a BoR was
not a priority issue foAfrica representatived heir prime concern was the transfer of power
to an independent Kenyan State. The BoR in its origin caheatforebe said to haveeen

the enactmenof a set offundamentalalues that emanated from the Kenyan people and to
which they subscribed. It wabus meant to be nothing more thargaardagainst political
power in the hands of Africans, primarily to protect the interesthefBuropean settlers.
Further British insistence on a BoR indltonstitution canndite seen as@enuine concern for
human rights and the webeing of the African populatigiecause the colonial State had been
characterised by inhuman and degradingttment of the colonised people. It is best seen as
evidenceof British concerns over the security of white settlers and their property in a newly

independenStatel®

The BoR in thel962 Constitutiorwas modelled on the Ugandan one. At its first meethng, t
Martin committee agreed that its workidgcumentvould be the BoR contained in the Uganda
(Constitution) Order in Council, 1962.T h e ¢ o mnatiandleefer dhiswas that the
Ugandan BoR was the most comparable rhadehe time and also that it wasf special
relevance because it was part of the constitution of ghheuringState.On its part,the
Ugandan BoRhad been modelled arourttie Nigerian onecontainedin the Nigerian
Constitution of 1958° The fundamental rights and freedoms recognisedi @otected byhe
Nigerian constitution were Eurocentric in their formulation in that those raggtdsireedoms
fidrew heavily from, and reflected, the individualistic appra@afdund in the European
Conventionfor the Protection of Hman Rights and~undamental Freedom@&uropean
Convention on Human Right$) These rights were limited to civil and political rightgth no
reference to economic, social and cultural rigitsrough the Nigerian constitutiprihe

western conception of human rights waported into Africa?2 As was the case withe 1960

"Report of the Kenya Coristtional Conference 196@1962) (Cmnd 1700) 19.

Chris PeterHuman rights in Africa: A comparative study of the Africa Charter on Human and Peoples Rights

and the new Tanzanian Bill of Rigl{i990) 2.

%Report of the Kenya Constitutional Conference 1@&e 17above) 19.

20Gaius EzejioforProtection of human rights under the 1§4864) London: Butterworth 178.

2!Adopted 4 November 1950, entered into force 3 September 1953, 213 UNTS 221.

22YashGhaiil ndependence and const it uHastAffcanlLawsJeufnad@/ule2: ds i n |
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Constitution, there werao provisions inthe 1962 Constitution that could foranbasis for
realisation of thé&RTD.

By the time thel963Conference was held, Kenya had gained the status of a Britigbrierr

with internal segovernment on 1 June 1963, awaiting the grant of independence on 12
December of the same year. The conference was primarily about how the British government
would hand over power in the territory. The main decision takéimeat 9@ conference was

that the next constitutional milestone would be the granting of Dominion status to Kenya with
the Queen remaining as the Head of State; and that Kenya would not become a Republic
immediately after independente. A number of amendments were made to the 1962
Constitution to maké durable and workabi. These amendments were mainly in the nature

of giving character to the Dominion status under which Kenya would subsequently become

independent.

A major changeat this conference, that is relevant to realisation of the RTD was that
governmentwas assignedegislative and executive responsibility for the implementation of
social development projects forming part of a National Development Plan (NDP) approved by
Parlianent and financed from central government fuitd=or the first time in the evolution of
constitutional order in Kenya, the need for social development of the people was recognised.
It was also recognised that the State through central government boespbasibility for
implementation of social development programmes and that this was to be done through the
framework of @ NDP 2% This Constitutionwhich was the predecessor of the Independence
Constitution of the same year, therefore laid a basis onhvtheRTD could berealisedin

independent Kenya.

3.2.2The independence constitutional order

Kenya became independent on 12 December 1963 under a constitution (Independence
Constitution) that was negotiated in London. Its content was heavily influenced by the
departing colonial power in order to secure the economic and property interests afats wh

23Singh (note 7 aboved99.

2“Report of the Final London Conference: Independence Constitution(1963) (Cmnd 2156) para 32.
25Singh (note 7 above) 899900.

26As above.
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settler subjects who were to remain in the independent Btaiee British government
firenounced all rights of governmental authority and legislation in Kenya and removed all
limitations to the competence of the legislature through the Kenya Independen 1963 and

the Kenya Independence Order in Council of the sam@.y&ar

The Independence Order in Council proclaimed that by the provisions of the Independence
Act, Kenya had attained independence from Britain. The Independence Constitution was
contaned in the second schedule to the Independ@rder in Council. It was a detailed
documenwith a strong basis ithe principles of parliamentary govemceand the protection

of minority groups Thefact thatthe Independence Constitutioras detaileds best explained

by thesituation obtaining at the time @ formulation.Becausehe British governmentvas

about to transfer power to the local communjtesacrimonious debagnsueds to howthis

was to be doneMinority groups were determined to secure their interests against the
backgroundf theirrelatively insecurg@osition in a newly independent Stafer purposes of
selfpreservation, those minority groupkemandedconstitutionalmeasures that protected
them,and other meansf sharing in politicapower after the grant of independerge.

The Independence Constitution was als@mbodimenof mistrust amongst politician3 he

result of this mistrust was the establishmerd wfeak form of government was establisrae,
compaed with the colonial one which was bassudthe conentrationof poweraroundthe
executive®® Three broad themes ran through the constitution: regionalism to safeguard the
interests ominority African groups safeguards for minority settler interests tiaelgto land

and control on the exercise of political powEne Independence Constitution provided for a
Westminstesstyle multiparty democracy and a decentralised system of goverfahdad a
two-chamber parliament with a House of Representativésag®enaté® The Queen was the
Head of Stat® and the Prime Minister, Head of Governm&niThe Independence
Constitution which was negotiated without pmipation of the peoplevas howevera

2IConstitution and Reform Education Consortium (note 4 above) 14.

28yash Ghai & John McAuslarPublic law and political change in Keny4970) 178.

®Yash Ghain Constitutions and pol it ilotadatiomaraddeGomarative llbaw st Af r i
Quarterly403, 410.

30As above410.

34ndependence Constitutiorhapters Il and VI.

32As above, sction 34(2).

33As above, sction 72.

34As above, sction 75.
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progressive document in terms of dispersafgo¥ernmental authorit$?. It provided clear
checks and balances to the exercisgtate power® In theGathungucase, th€ourt described
the Independence Constitution as an elaborate document marked by delicate checks and

balances to public powéf.

Soon after independence, implementatiosf the constitutionbecame problematicThe
fundamentalproblem was thathe British executive authority on whicthe Independence
Constitution was modelled emanatedfrom popular participation andvas based oran
unwritten constitution®® The lack of popular participation in the making of thdependence
Constitution gave room for the sectarian interests of the political elite that participated in its
making, to find expgssion in the document. Within a year of enactment of the Independence
Consttution, the ruling partynder the leadership of Jomo Kenyatta, began dismantling it. This
was not surprising because during the struggle for independence, Kenyatta had atgluedl tha
executive authority was unsuitable for Kenya because traditional African societies were only
familiar with undivided authority? In line with that ideology, upon independence from British
rule,governmenteadership began to destroy the constituéind thereby entrench centralised
authority#® Lumumba and Franceschi identify this constitutional tdggand sum it up as

follows:

Li ke most emergent states the coloni al power adoy
did the citizenry takedgut in its drafting nor was there a referendum to have the document endorsed by

the public. As a result, the document lacked the legitimacy and moral authority from the people it sought

to govern. Besides the colonial government can be said to have ligertcmanpose a document on

independent Kenya during the sunset days of colonialism and without an established tradition of the
numerous democratic principles that the document sought to introduce. Perhaps this best explains why

there was a lack of full iplementation of the values in this Constitution and often fell prey to mutilation

to serve the selfish interests of the political class. Contrary to what the colonialist might have

contemplated earlier, this in turn crippled the practice of Constitutgmati independent Kenya.

3%Kenya Human Rights CommissiofWa nj i kuo6s journey: Tr a constigitiorKamch y a 6 s ¢
reporting on the 2010 referendu{2010) 11.

3¢Independence Constitutiochapters IV, V and VI.

3’Gathungucase (note 1 above) 16.

ernard Sihanya fiRestructuri ng20tlhOeo KeanOptada)y obienyat i t ut i
Journal 1, 11.

3%As above9.

40As above.

4PLO Lumumba & Luis Francescghihe Constitution of Kenya, 2010: An introductory commen(2@y4) 30.
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With respect to human rights in the independence constitutional order, the first problem that
the BoR should have dealt with was discrimination and distinctions based on race and land,
and the social justice problems that had been brought about by such idsgomin the
colonial eraThis is becausadrce political battles had been fought prior to the constitutional
conferences on the subject of discrimination in the alienation of*faffticans took the
position that their land had been taken from thewh @located to European immigrants and
they wanted it back® However, the IndependenceConstitution failed to deal with
discrimination and distinctions based on race and. lartdereforerolled back the gains that

had beerrealisedby the 1962 constitignal order which had provisions that could enable
realisation of thRTDi n Keny a. Distinctions as to race
equality of acces# social goods and services such as education and healtwbach are
essential in realismtheRTD of any people. Land was an important factor of production which
the African people had been dispessal of in favour of the settlers thereby affecting their
livelihoods. This in effectiestrictedtheir opportunities of enjoying tharRTD.

3.2.3 The republican constitutional order

In 1964, the Kenyatta government began dismantling the IndependencdufionstOn 12
December that year, Kenya became a RepdbKenyattahad always deved that the 1962
Constitution was unnecessarily rigid atmditsome elasticity was needed to move the country
forward® It was thereforamended to abolish the office thie Prime Minister and create that

of the President. The President became Head of State and Government, roles that had before
then been shared between the Queen and the Prime Minister. Through an amendment of the
constitution, and without the benefit ofgadar elections or a referendukenyata ascended

to the presidencyAt that point in time, an albowerful presidency began its life and
consolidated itself over half a decade of independent Kenya through numerous amendments to
the constitution by a legislature that was under the control of the executive. The reality under

Kenyatta, and later Daniel arap Moi, was that Kenya became increasingly dominated by the

42Singh (note 7 above) 909.

4As above.

4Constitution of Kenya (Amendment) Act No. 28 of 1964.
4Singh (note 7 abové)26.
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institution of the presidency. In turn, the authority of the other organs of government became

seriously weakenetf.

As a consequence of this consolidation of powar10 November 1964, the Parliamentary
opposition leadr announceah parliament thathe official opposition partiiad been dissolved
and joinedgovernment. Withthat statement, Kenya becameéefactooneparty State. The
Constitution of Kenya (Amendmeénict, 19647 was subsequently debated and passed by both
Houses of Parliament. That Act made substantial changes to theehtdmce Constitution
resulting ina totally different constitution which came to be commonly referredstthe
Republican Constition. Thereafter, within a period of five years, drastic amendments were
made so that by 1969, a strocentralised presidential system of governance had taken root.
As noted byOjwang, J. in th&athungucase

é t Mh9é9 Constitution had trimmed off mogif the checksandbalances [in the Independence
Constitution], culminating in a highly centralized structure in which most powers radiated from the
Presidency, stifling other centres of power, and weakening their organizational and rescerce a

mamer that deprived the electorate of orderly and equitable procedures of access to civi goods.

The Republican €nst i tuti on described the <character
R e p u B9t futher.declared that the executive authority of the government was now vested

in the Presidert’ The President became both the Head of State and Head of Government. The
President was vested with wide ranging power without seeking approval of patjiameng

them being power to dissolve parliamehtappoint members of cabin®t,and dismiss

members of cabinég. Cabinet was composed of the President, the-Riesident (who was
appointed by the President from amongst members of the cabinet) and mifdiseenumber

of ministers to be appointed was left to the discretion of the President, unless Parliament fixed

the numbeP? This consoliddbn and centralisationf power in the Presideas will be shown

4Charles Hornshyi The soci al structure of t#80NdtUi9adMa bf 2KAs s e mb
Modern African Studieg75.

47Act 28 of 1964.

48Gathungucase (note 1 above) 16.

“Republican Constitutiongstion 31.

50As above, sction72(1).

51As above, sction 65(2).

52As above, sction 75 (2).

53As above, sction 75 (3).

54As above, sction 76(1).
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in chapter 5would lead to State capture by a felidles and the entrenchment of corruption

with adverse effects to realisation of the RTD.

Over the next 24 years, there was approximately one constitutional amendment each year so
that by 1988, the basic structure of the original constitution had bedarfientally change.

The far-reaching amendmentsduced funding to the regionl8,weakened safeguards to
constitutional amendmentéjncreased presidential powers over the regimdolished the
bicameral legislatur’, consolidatedexecutive power in the central governrhanthe expense

of the regional one¥ eliminated the role of parliamentin the election of a
president’abolished multparty democrac$? and weakenethe independencef the offices

of the Attorney General and éhAuditor Generaf® The High Court inNjoya v Attorney
Generaf* decried the adulteration of the Republican Constitution over those years as follows:

Since independence in 1963, there have been 38 amendments to the Constitution. The most significant
ones nvolved a change from Dominion to Republic status, abolition of regionalism, change from a
parliamentary to presidential system of executive governance, abolition of a bicameral legislature,
alteration of the entrenched majorities required for constitatiamendments, abolition of security of
tenure for judges and other constitutional office holders (now restored), and the making of the country
into a one party state (now reversed). And in 1969 by Act 5 parliament consolidated all previous
amendments, imbduced new ones and reproduced the Constitution in a revised form. The effect of all
those amendments was to substantially alter the Constitution. Some of them could not be described as
anything other than an alteration of the basic structure or featiites Constitution. And they all passed

without challenge in the cour{®.

These fundamental changes never addressed the problems that had been caused by the colonial
constitutional order but rather facilitated some small power elittsolidate their hold on
power and public resources. The land question wasrreddressed constitutionally. Once

more, an opportunity to lay a basis for recognition ofRA® was missedAfter the return to

55JacktonOjwang Constitutional development in Kenya: Institutional adaptation and institutional ch@9§e)
231.

SéConstitution ® Kenya (Amendment) (No. 2) AcB8 of 1964.
S'Constitution of Kenya (Amendment) Adt4 of 1965.
S8Constiution of Kenya (Amendment) Adt6 of 1966.
SConstitution of Kenya (Amendment) Act 40 of 1966.
80Constitution of Kenya (Amendment) Act b61968.
81Constitution of Keya (Amendment) Ac#5 of 1968.
62Constitution of Kenya (Amendment) A¢tof 1982.
83Constitution of Kenya (Amendment) Act4 of 1986.
642004) eKLR.
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multi-party politics in 1992, and unf010, nothing much on the constitutional reform process

had been achieved. Consequently, after the disputed 2007 presidential election, Kenya
experienced widespread violence. The violence led to deaths, physical injuries, mental distress,
lossof properta nd i nternal di spl acements. 't brough
and economic divisions that threatened its existence as a cohesive®hatioonstitutional
dispensation that recognised R€&D by promoting the welbeing of all Kenyans wdd have

helped avert the crisis that unfolded after that election.

In relation to human rights in the Republican Constitytibmcluded a BoR comprising 18
sections. It was titled AProtection of Funda
rights in it were focused on the individual and not groups of people or commuH&esg

been shapedroundthe European Convention on Human Rights, it guaranteed the traditional
civil and political rights onlyThe rights protected in the BoRere: thefiright to lifed;®’ the

fright to personal liberty®® fifreedom from slavery and forced labo? protection from
finhuman treatment’® protection from deprivation of propetty! protection against
farbitrary search or entdy? protection of the law? fifreedom of conscienog fifreedom of
expression;’® ffreedom of assembly and associatiéh fifreedom of movement’’ and
ffreedom from discriminatian’® The BoR assured every person in Kefifree fundamental

rights and freedoms ofi¢ individual regardless of his tribe, race, place of origin or residence,
political opinion, colour creed or s&%’ In Wadhwa v City Council of Nairof? the High

Court emphasised that section 70 declared the rights of the individual as a human person

fiwithout any reference to any matter of nadility, citizenship or domicile

86KenyaHuman Rights Commission (note 35 abpl4.
8’Republican Constitutiongestion 71.
68As above, aection 72.

69As above, aection 73.
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73As above, sction 77.
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Despite the fact that Kenya had been a State Party to the ICES@Rthe ACHPF? the
Republican BoR was never amended to recognise-sacimomic right®r theRTD. They did

not even appear as directive principles of state policy. Yet, at independence, the government
had set out an African socialism manifesto which aimed at achiépoigical equality, social

justice, human dignity, freedom from want, disease exydoitation, equal opportunities and

growing per capita incomes equally distribué&The policy priorities of government over

that period were aimed aroviding a solid foundationfor economic growtf§! It has been

argued that over timéit becameed ent t hat the governmentos Af
nothing more than a convenient doctrine for explaining and justifying its involvement in the

process of economic growithrough being an actor in the market.

The exclusive incorporation of a puretyvil and political view of human rights in the
Republican BoR ignored the materf@ppinesof the individual which is crucial to human

life, human dignity and human developmé&hitonically, when socigeconomic rights are not
afforded legal protectioand left to the will of théState, civil and political rights are rendered
illusory 8’ For instance, the rights to vote or assembly will not mean much to a hungry poor
man since his day to day survival is his main preoccupatidnhow the country is govest

is of little concern to himln the same manner, the RTD of pgmople becomes restricted

because the right to participate in their government becaffeeted by hunger.

The greatest challenge that the legal system faced, especially during theowraaia
dissenting preeform voices in thele jureoneparty state, was the enforcement of the BoR.
The procedure for enforcing the BoR was provided for in section 84 of the Constitution. Section
84(6) provided that the Chief Justiceymake rules of pradure on how the High Court was

to be moved in any application for enforcement of the BoR. The lack of rules in the 1980s

created a crisis when the High Court consistently ruled that it had no jurisdiction to hear human

81Acceded 1 May 1972.

82Ratified 23 January 1992.

83Republic of KenyaAfrican socialism and its application to planning in Kenya: Sessional Paper No. 10 of
19651965)11-13.

84Allan McChesneyii The promoti on of economic and pod98@)R3kc al ri gl
24 Journal of African Lawi63, 170.

85As above 171; See alsoEdward Muriithi & Chris Mburyi Ec onomi ¢ and human rights
Nairobi Law Monthlyl.

8Smokin Wanjalai Law and protection of di -gaveloped statef The tkeayan ndi v i
e x amp | e Onivérdity @ I8a)robi Law Journdl, 2.
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rights cases for the reason that tBhief Justice had not made rules of procedure for
enforcement of the BoP& These decisions were made notwithstanding earlier decisions
recognising jurisdiction to enforce human rights where no rules had been made. In such

instances, the courts held thiaéy could be moved through any procedure known té&aw.

The decisions of the High Court negating its jurisdiction to hear cases brought to enforce the
BoR were not only Adifficult to rationali se
ahistory of constitutional litigation for almost two decades after independ@htmyvever, in

1990,! local and international pressur@/minated in the return of the country to ainel courts
alsoreturned to their earlier position that they hadsdiction to enforce the BoR This

position wasfurther strengthenedn 17 September 2001 when, for the first time, the Chief
Justice made rules under section 84(6) of the Constitution setting out the procedure for
enforcing the BoR, namely the Constitutionk@nya (Protection of Fundamental Rights and

Freedoms of the Individual) Practice and Procedure Rules,*2001.

3.2.4 The 2010 constitutional order

The political crisis and violence that followed the 2007 elections and the Kofi Aadan
mediation talks thawere held to resolve the crisis provided the best chance for constitutional,
political and institutional reform that would resolve the immediate tengioogide long term
solutionsto the crisisand lay the ground for recognition of tfTD through impoved
recognition of human rights generally. One of the fundamentaiamesms that emanated from

his process wathe Constitutionwhich committed Kenya to its obligations under international

law by declaring international law to be partkényanlaw.®®

88See for exampleéluria v AttorneyGeneralHigh Court Miscellaneous Civil Case No. 5811988 (unreported);
Mbacha v AttorneyGeneralHigh Court Miscellaneous Civil Case No. 356 of 1989 (unreported).
89Benoist Plantation v Felik1956) 21 EACA 104.

¥See Gibson Kuria &Algeisa Vasquez, dAJudg®lsumnalefd human
African Lawl 4 2 ; Al gei sa Vasquez dls the Kenyan Bil/l of Ri
Nairobi Law Monthly20; Wachira Mainai Just i ce Dugdal e and tNambi Bawl | of F

Monthly2 7 ;  Kat h urfi Tmeeduckhit buard: tThie High Court and the decline of constitutional remedies
i n Keny a oNaifohi Ba Mynthig34.

91See for exampldmunde v AttorneyGeneralHigh Court Miscellaneous Civil Application No. 180 of 1990
(unreported); Matiba v AttorneyGeneral High Court Miscellaneous Civil Application No. 666 of 1990
(unreported).

92 egal Notice 133 of 2001.

93See Constitution of Kenya 2010, article 2(5) & (6).
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The KNDR negotiations, as the Annded talks came to be known, led to the enactment of the
National Accord and Reconciliation A% The Act created the Grand Coalition Government

as a shortermmeasure to end the violence. In order to achieve lasting peace and prosperity,
the KNDR charged the government with four agenda if@fibese agenda items were: ending

the violence and restoring the enjoyment of human rights, addressing the humaniisisan cr
that had arisen, agreeing on a powsiearing formula to resolve the political crisis, and
Afaddr es s i egn issueeincludng gonstitutional, legal and institutional reforms,
transitional justice, land reform, tackling youth unemployment, gpvand inequality,
consolidating national wunity af®dhectasthgersia on

itemis important as it is a strong basis for recognition oRM®.

The parties to the KNDR agreed to establish various bodies to overseeadtie four agenda
items. These bodies were an Independent Review Commission (IREC) into the 2007
elections’” a Commission of Inquiry into the Pestection Violence (CIPEVf and the Truth,
Justice and Reconciliation Commission (TJRO}.was also agreed that in order to address
these issues meaningfully, fundamental constitutional reform was required to resolve all legal,
institutional, policy and political causes of conflith 2008 therefore, the Constitution of
Kenya (Amendment) Aét° and the Constitution of Kenya Review Attwere enacted by
parliament. These pieces of legislation provided the legal framework for producing a new
constitution for Kenya. The Constitution Eenya Review Act established a Committee of
Experts (CoE) to lead the drafting of a new constitution based on all previous efforts to enact
one. Views previously documented were atsasideredMembers of the public were asked

to submit further views on mat the content of the new constitutishould be The CoE
produced a draft constitution in May 2010 which was adopted by parliament on 1 April 2010

without amendment¥?

94Act 4 of 2008.

9% KenyaHuman Rights Commission (note 86ove) 14.

%As above. Emphasidded.

9For detail see, Republic of Keny@ Report of t he
held in Kenya on 27 December 2
%For detail see, Republic of Kenyj@Report of
%For detail see, Republic of Kenj@aRe por t of
100Act 6 of 2008.

10IAct 9 of 2008.

0K enya Human Rights Commission (note 35 above) 15.
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The Proposed Constitution of Kenya adopted by parliament was subjected to a national
referendum on 4 August 2010 aratified by the peoplavith a 68.5% vote in favour. It was
promulgated into law by the President on 27 Aug23itQ The Constitutionderives its
character, through a complex and protractedr@aking process, from the hisyoof popular
grievanceor complaints from the people abdhe limitations of the 1969 Constitutid?? On

the popular grievance character of the Constitution, the High ColMivaid v Kenya National

Examinations Council & 3 othef¥ stated:

When the Constittion was adopted, the framers knew, and clearly had in mind, the different status of
persons in the society and the need to protect the weak from being overrun by those with ability. They
had in mind the history of this country, both the differences doement either by dint of the region

where one came from or as a function of other factors, which might necessitate special pfStection.

The promulgation of th€onstitutionwas one of the most significant achievements in the
governance of Kenya since independence. After the promulgation of the Constitution, on 27
August 2010, the greatest challenge in any constitutiaking process came to bear on the
country: the challeng®f implementatiort®® A major phase in the implementation of a
constitutionis the formulation of policy and legislation tcelathe life into itand the enactment

of legislation throughwhich it will be implementedin adopting the Constitution, the people

of Kenya committed themselves toter alia, finurturing and protecting the wdleing of the
individual, the family, communities and the natidfi’ Several of its provisions therefore

provide a framework for realisation of tRA D.

TheConstitutionhast he potenti al to radical | ycohomansf or |
structuret®® 1t seeks to protect and promote the rights of the citizen in a very elaborate manner.

The Constitution, in this regard, introduces an extensive BoR that seeks to {hretsatial,

economic, cultural, civil and political rights of Kenyai{3The Constitution has restored the
supremacy of the people in the constitutional aechirre of the State by placitige people at

the centre of governance. It seeks to deal with tbkl@m of marginalisation and the complex

103Gathungu v Attornegeneral(note 1 above) 16.

1042011) eKLR.

10°As above 9.

Mpagul Mwangi fAWatch out | est those who betrayed the F
The Daily Nationl3. See generally, YashGhidie nyads new constitut i(2014): An i nstr
07Constitution of Kenya 2010, preamble, para 5.

0% enyaHuman Rights Commission (note &dove) 37.

0%sihanya (note 38 above) 3e&alspMwai v Kenya National Examinations Coungibte D4 above) 6.
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land question, among other tgs This makes the 20XIbnstitution favourable to realisation
of theRTD.

TheConstitutionincorpordes a detailed BoR, whidias been proclaimed bean integal part
ofKenyaos dtateandis tlhetfranewosk for social, economic and cultural pofities.

It gives guarantees for a wide range of rights and fundamental freedoms. The purpose of
recognising and protecting human rights and fundamental freedoms in thitutionsis to
preserve the dignity of individuals and communities and to promote social justice and the
realisation of the potential of all human beifgsArticle 19(3) of the Constitution further

states that the fundamental rights and freedoms in the BoR:

(a) belong to each individual and are not granted by the State.

(b) do not exclude other rights and fundamental freedoms not in the Bill of Rights, but recognised or

conferred by law, except to the extent that they are inconsistent with this Chapter; and

(c) are sibject only to the limitations contemplated in this Constitution.

Article 19(3) of the Constitution coinfns that the rights it guaranteasd incorporates by
operation of other laws are vested in the human person by virtue of his humanity and are not
granted by the State. Similarly, the State cannot take them away but can only limit them in the
manner provided by the Constitutibit.

The BoR is the logest chapter ithe Constitutionlt comprises of 41 articles as compared to

the 18 sections in the BoR tife Republican Constitution. It sets out rights and freedoms of
the people and provides a framework for implementing thenhatdtie people benefit from

those rights and freedomis protects all the rights and freedoms in the previous constitution
andintroduces a wide range of others, including social, economic and cultural figlgse

efficacy to the BoR, the Chief Justice has made rules for enforcement of the human rights under
the Constitution. The Constitution of Kenya (Protection of Rightd~amdiamental Freedoms)

Practice and Procedure Rules, 2B38:flect the values of the Constitution in the protection of

L0Article 19(1).

WiArticle 19(2).

113 umumba &Franceschi (note 41 abgve28.
119 egal Notice 117 of 2013.
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human dignity, of access to justice and of marginalised persons. The rules require tii@ they
applied with a view to advancing and lisiag the rights and fundamental freedoms enshrined
in the Bl of Ri g h and thefivaluesand principlesn the Constitutiord!!*In doingsa, the
courtsiishall pursue access to justice for all persons including the ifjberate; uninformed

unrepresentedind persons with disabilitiés*®

Since human rights are basic standards or entitlements without which people everywhere
cannot live in dignity as human beings, and are inherent, universal, inalienable and indivisible,
international humanights standards are an important benchmark in the protection of human
rights domestically. The Constitution has incorporated internatlamabbligations into the
domestic lawof Kenyg as explained further below. International human rights obligatidhs wi
therefore play a critical role in the enforcement of the BoR and the evolution of human rights
legislation and jurisprudence in Ken¥4.In effect, Kenya has accepted the idea of
international human rights law being universally applicable aradcmseqgence, relevant to

Kenyan society.

3.3 Thenature of the RTD in Kenya

As explained in the preceding chapter of this thesis, international human rights laviR@ibthe
enjoins States to take legislative and other measures to ensure realisation of the right by its
subjects. In Kenya, the fundamental possibility for realisaifdhe RTD is to befound in the
Constitution an&V2030.

The Constitutiorprovides a general framework for realisation of the RT@dglaring that in
enacting it, the people of Kenya waxemmittedt o finur t ur i ng advag pr ot e c
oftheind vi dual , the family, . bhenmelbeing of peopleand t |
individually and collectivelysthe very basis of the RTD. The Constitution agamonstrated

in section 3.3.1 below implicitly sets out an elaborate framework for realisattbe &TD.

14As above, rule 3(3).

11%As above, ule 3(7).

1% enya National Comission on Human Rights (note above) 4.
117 Constitution of Kenya 2010, preamble para 5.
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KV2030, on the other hands along-termdevelopment blueprint that that covers the period
20082030 This blueprint aims at #dAprovidig a hi
It provides a framework for economic, social and political development for theébeialy of

Kenyans as demonstrated in section 3.3.2 below. Although KV2030 does not deal with the
issue of cultural developments approach of economic, social and cultwevelopment is

one that is largely aimed at realisation of the RTD.

3.3.1 Constitutional basis

In order to locate th&RTD within the Constitution, an understanding of the position of
international law in Kenya is importanthis is because thConstittion implicitly recognises

the RTD by importing the general rules of international law into the Kenyan legal system (it
states that the general rules of international law shall form part of the law of Kenya); and
provides that any treaty or conventionfiati by Kenya forms part of the law of the counity.

This means that tbugh these provisionthe DRD andACHPR formpart of the law of Kenya.

It should, at the outset, be noted that article 2 of the Constitution pronounces the supremacy of
the Constitution and declares thafiiinds all persons and &ftate organs at botlevels of

g o v e r ntfh@amgequently, the international legal obligasiareated by th®RD, and
ACHPR are binding on all persons in Kenya, and the national and county governments.
Additionally, the BOR in the Constitution guarantees various rights that facilitate

implementation of th&TD as will be shown below.

The text othe Gnstituton suggests Kenya & monist $te in international lak?! The monist
theory of international law in seeking to establish the relationship between international law
and municipal law posits that there is no distmttbetween the two so thidneyform part of
the same legal system. Municipal courts can therefore enforce international law norms directly

when resolving any dispute locally without their domestication through legistatidine

118 Republic of Kenya (note 3 above) 1.

11%Corstitution of Kenya 2010,rticle 2(5)and(6).

120Article 2(1). See alsdGentre for Rights Education and Awareness (CREAW) & 7 others v AtiGeregral

(2011) eKLR 2.

2Ipavid Macharia v Republi(2011) eKLR 15TomKabau & thegeNjoroge i T h e a p pfinternationdl o n o

in Kenya under the Constitution of Kenya 2010: Critical issues in the harmonisation of the legab $g6teih

3 CILSA293, 294.

2%For a detailed discussion on the relationship between international law and municipal law, see Jamarally

Kabau &JohnAmbani, AThe Constitution of Kenya 2010 and the a
case of migration to moni s mAfrica Nazarenge Ueiversity baw Journdr;d ual i s m
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guestionas to whethethe Constitutioomakes the Keyan legal system purely monist has been

a point of argument among schol&%$The courts, on the other hand, have found little
difficulty in finding that international law automatically applies in Kenya for as long as it is
not inconsistent with the Consttion. For example,n Re Zipporah Wambwathara?4 the

High Court considered the provisions of the ICCPR and held that by virtue of the provisions
of article 2(6) of the Constitution, international treaties and conventions that Kenya has ratified
are part of its law?® This was the first decision made Ihetcourts with regard to the position

of international law in the new constitutional order. This was in September 2010 a month after
the promulgation of the Constitution. Twmonths later the High Court sitting as a
constitutional court inhe Gathungucase, affirmed that the general rules of international law

and treaties ratified by Kenya were now part of its law under the new Constifiition.

Also, inBeatrice Wanjiku v Attorney General the Gurt observed that:

Before the promulgation of the Constituti Kenya took a dualistic approach to the application of
international law. A treaty or international convention which Kenya had ratified would only apply
nationally if Parliament domesticated the particular treaty or convention by passing the relevant
legislation. The Constitution and in particukarticle 2(5) and2(6) gave new colour to the relationship

between international law, international instruments and nationdffaw.

In the same case, theo@t went on teemphasie the importance of international law in the
Kenyan legal system for the reason that its application is grounded in the suprtauaey€
the Constitution. The @urt statedhat

Modern constitutions contain freestanding provisions that regulate ttiemskdp between international
law, customs and treaties, and national law. For example, the Constitution of South Africa has specific
provisions separate from the supremacy cladgticles 231, 232 and 233 which deal with the

application of internatiorldaw. In our case, the international law provisions are part of the supremacy

Nicholas Oragpfi The 2010 Kenyan Constitution and the hierarc
domestic | egal system: A AfdcanHaman Rights kaw poerndi5p4de; dohnv e o ( 20
Coylefil ncorporative statuotukeo0a (viaghihBohrnabodlntermatiorad avd5s, e at y

656.

12Xabau &Chege (note 121 above) 2Maurice Oduoyi The st atus of international
Africa Nazarene Law Journ&i7; Lumumba & Franceschi (note 41 abpve-75.

1242010) ek R.

12°As abovepara 9.

26Gathungucase (note 1 abovéy.

1212012) eKLR.

12805 abovepara 17.
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clause Article 2(5) and(6) regulates the relationship between international law and national law in two
ways. First, by placing international law within the supremacy cldbseupremacy of the Constitution
is emphasized in relation to international law. Second, the application of international law in Kenya is

clarified to the extent that it is not left in doubt that international law is applicable in K&nya.

In finding thatarticles 2(5) and@) of the Constitution left no doulhhat international law is
applicable in Kenya, the Court affirmed that both binding and soft international law were part
of the law of KenyaTherefore, in terms of artid®(5) and (6)the povisions of the DRand
ACHPRarepart of the law of Kenya in so far as their provisions are not inconsistent with the
Constitution as envisaged by article 19(S)milarly, the rights that they guarantee are by
implication rights guaranteed under Kenyan law. RIED recognised byheseinstrumentss

one such right. Thineme ofhuman welbeing thatruns in theéwo instruments resonates with

the human dignity philosophy of the BoRhe Beatrice Wanjikucaseconfirms the above
contention in whichMajanja, J. expressed himself as followgh respect to ricle 19(3):

| think a purposive interpretation and application must be adopted when considering the effects of
Articles 2(5)and2(6)é¢ | woul d al s o drAdide 19(3) which isthegpartohtreBill t v o f
of Rights that recognizes rights other than those protected by the Bill of Rights provided they are not
inconsistent with the Constitution. These rights would be founded not only on specific statutes but also
international teaties and conventiof¥.

Therefore, dicles 2(5), 2(6), 19(2! and 19(3) of the Constitution lay the foundation for
realisation of theRTD in Kenya. Realisation of thRTD under the Constitution iurther
supported by a tapestry of righaad correlatig dutiesset out in the BoR as demonstrated

below.

To give effect to human rights including those provided for in internatiamakuchas the
RTD, aticle 21 of the Constitution addresses the issue of implementation of human rights and
fundamental freeml ms . I't makes it fAa fundament al duty

observe, respect, protect, promote and ful fi

129As abovepara 22.

BBeatrice Wanjiku v Attorney Genei@ote 27 abovg para 21.

BlConstitution of Kenya 2010, article 19(2)ticle 19(2)is particularly relevant to realisation of the RTD because
itprovides that: #fAThe purpose of recognising and prote
the dignity of individuals and communities and to promote social justice ancalfsatien of the potential of all

human beingso.
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in the BoR!*? Article 21 thusincorporates the duties placed on States by internatianal |
standards to Arespect, p r o The State is fprthews umdet s a n d
obligation to tale legislative and other measyfiascluding the setting of standatdy s o as t
progressivelyealise socieeconomicights®3 Sate organs and public officelnave a duty to

ensure thathe needs of marginalised and vulnerable groups in s@riegddressed*Finally,

article 21 also places a duty on the State to enact and implement legidiaticenables

fulfilment of fits international obligations in respect of human rights and fundamental
freedoms'®® These provisioar ei nf orce Kenyabés obligations
legislative measures to realise RR&D.*3® However, the wordingf articleof article 21(4) is
restrictiveand falls short of the requirements of article 1(1) of the ACHRRthe State shall
Aladopt loreotherméasutEitogige effect to the rights that it recognisksthe Ogiek

casé?’ the African Court emphasised that it was not only important to take legislative action,

but also other measures to fulfil the obligations set out in article**¥(The Court observed

that while Kenya had recently enacted the 2010 Constitution, the Forest Management and
Conservation A¢e® and the Community Land A¢P that facilitate the Ogiek6 enj oy ment
the rights and freedoms recognised by the ACHPR, it hatbeestdemonstrated thaither

measures had also been takegive effect to thse rightst*! For this reason, the Court found

t hat Kenya had violated article 1 of the AC
effecto to sever alnitamogdgthes theé RTB tecognised ureler article i n e d
22 2 This shortcomingcan be remedied by the State taking action such as adoption of policy

or setting of standardkat facilitate realisation dhe RTD.

Further, aticle 28 of the Constitution ialso mportant forrealisation of thRTD. It ordains
that every person has an inherent dignity and the right to have that dignity respected and

protected. Human dignity lies at the heart of human rights discourses including their

132As above, gicle 21(1).

133%As above, gicle 21(2).

3As above, article 21(3).

BArticle 21(@).

B%or a discussion on the international obligations created by the ACHPR, see chapter 2 of thisethiesis,
2.3.2.

B7Application No. 006/2012judgmenidated26 May 2017, African Court on Human and PeopRights
138As above, para 215.

19Act 34 of 2014.

140Act 27 of 2016.

MIAs above, para 216.

12As above, para 217.
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enforcement and realisation. tine case oSusan Kariuki v Nairobi City Coungif®the High

Court observed than interpreting the BoR, theddrt was under a duty to interpret it in a
manner that promotes the values of an open and democratic society that is based on human
dignity 144

A clean and healthy environment is important in realisindgXRP since such an environment
facilitates peopleds achievement of t¥eir fu
Article 42 of the Constitution recognises that a clean antthyeanvironment ensures the
realisation of sustainable development because the figbludes the right to have the
environment protected for the benefit of present and future genetatibAsticle 69 provides

that such protection means that the Statad | Afensure the sustainabl
management and conservation of the environment and natural resources, and ensure the

equitable sharing®Tf the accruing benefitso.

Additionally, the economic and social rights protected by articlef4Be Constitutioninclude

the right to Athe highest attainable standal
services, i ncludi nd®fremaesdsuichtlievearmde abdddgaat
reasonabl e st andabfes from hungeraand to have anlaydate food of
accept abP%icdwalni taynadd, safe watWhisoni ald®¥gead ri
and fneddaati ahd, essential in ensuring the e
critical to realisation othe RTD. The same is true of the right to language and cuttdend

access to justice’.

1432011) eKLR.

144As above7.

¥YUnited Nations A Report of the United Nations Conference
A/Conf.48/14/Rev.1 (1972), principle 1.

H4&Constitution of Kenya 2010, article 42 (a).

“Article 69(1)(a); See also, Joel Bos e knstitufiohatopdere ment i n
Prospects and pot e nAfricam HumarhRights lew dpersdo, 4062 01 4) 14
148Constitution of Kenya 2010, article 43(1)(a).

149As above, article 43(1)(b).

150As above, article 43(1)(c).

SIAs above, article 43(1)(d).

152As above, article 43(1) (e).

153As above, article 43(1)(f).

1%4As above, article 44.

15%As above, article 48.
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Finally, of relevance toealisation of thdRTD, is the specific application of rights to certain
groups of pesons who had been historicaftyarginalised and had no voice in governance or
participation indecisionmaking. These are childréff, persons with disabilitie¥, youth!°8
minorities and marginalised grodpsand older members of sociét) The protection of the
rights and welfare of the mginalised groups of peopls one of the fundamental aspects of

the RTD as demonstrated in chapters 4 and 6 of this thesis.

3.3.2 Policy basis

KV 2030 is a policy of the government of Kenya that seeks to create a cohesive, equitable and
just society by fousing on the economic, social and political wosling of the natioA®! By
focusing on the economic, social and political aspeaiewélopmentit recognises realisation

of theRTD as a critical component of development planning in Kenya.

KV 2030 is a longerm development placoveing the period 2008 to 2030t wasadopted

upon the recommendation of thatidnal Economic and Social Council (NESC) that there was
need for a longerm vision to guide the development of Kenya up to the year 2030. It is driven
by a collective aspiratiofor a better society by 203¥ision 2030 was developed through an
all-inclusive stakeholder consultative proc&€3he process of developing it wasitehed by
President Kibaki on 30 October 2006, when he advocated a consultative approach that would
involve ordinary Kenyans. This was done through workshops with stakeholders from the public
service, private sector, civil society and the media. Eightipcat forumswere held to give
ownership of the document to the Kenyan people. The objectives of ftreses were to
provide a good understanding of the countr
strateges to achieve the desiredsults by the pegde involved in implementingkV 2030.
Commentng on the process of craftii/ 2030, President Kibaki noted that:

From the very beginning, it was found imperative to involve a broad -sext®n of the Kenyan

population in the formulation of Vision 203®%,i or der t o ensure national own.

156As above, article 53.

157As above, article 54.

158Ag above, article 55.

15%As above, article 56.

160as above, article 57.

81Republic of Kenya (note 3 abovie)
16275 aboveyii.
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consultative process was launched in October 2006, after which numerous open forums were held in all

eight provinces, attracting interest and enthusiastic particip&fion.

The aim ofKV 2030 is tocreate a globally competitive and prosperous country witlgla h
quality of life by 2030'%* It seeks to transform Kenya into a nevimglustrialied middle
income country providing a high quality of life to all its citizens in a clean and secure
environment® The development plan stemmed from the successful implementation of the
Economic Recovery Strategy (ERS), which saw rapid growth from, 2a@h the GDP grew
from 0.6%rising to 6% in 20075¢

The ERS laid the foundation fa globally competitive and psperous natiant entailed

carrying out bold economic and structural reforms between 2003 and®0®ie ERS had a
four-pronged strategy to advance development in Kenya. It sought to restore economic growth

at the macroeconomic level; rehabilitate anplagyd infrastructure; enhance equity and poverty
reduction; and improve governan®® These four pillars were identified as the appropriate
avenues of pulling the economy out of-recess
based equitable economic oeery underpinned by improved efficiency in public service

del i ¥eryo.

To ensure that economic growtivas shared amongst all Kenyans, a number of fiscal
interventions, structural reforms and regional development initiatives were implemented to
reduce poverty and inequalitfhe poverty and inequality reduction interventidhat were
implemented includethe introduction of free primary education, increment in the allocation

of resources for core poverty alleviation programmes and the construction of over 1000 health
facilities coupled with the deployment of health workers and medicpplies'’® These
interventions cumulatively led to a decline in the incidence of poverty from 56.8% in 2000 to
46% in 2006

16305 aboveii.
164As above vii.
165As above.
166As above.
167As above, 1.
16875 above 2.
16975 above.
170As above 3-4.
171As above 4.
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On improving governance, the ERS focused on the problem of corruption, the poor state of
performance in the delivery of publicrsgEes and the minimal involvement of the private
sector in poverty reduction. A number of governance reforms were implemented in the ERS
period to this state ddffairs. These reforms includeedislative interventions in theelds of
anticorruption,ethics, public procuremergnd public financial managemengnainistrative
enforcemen of anticorruption programmes,nbanced capacity in the investigation and

prosecution of corruption cases, amvatisaion of inefficient Sate corporations’?

At the erd of the five year term of the NARC government that implemented the ERS, there
was discontent that while the country had performed well on the economic front and made
progress on the realisation of civil and political rights, it had made little progrebe in
promotion of socieeconomic rights/’3 The key issues that were flagged as critical issues at
the end of the ERS period wdgglure to complete theonstitutional review procesiilure of

the fight against corruptiorsocial and geographic inequalitgdeteriorating human security,

and stagnation of poverty reduction efforts.

These issues werelled over into the longerm KV2030 which largely seeks to ensure
continued macroeconomic stability and minimising institutional risks relatednaptianand
human insecurityKV2030 is based on three pillars, namely; the economic pillar, the social
pillar and the political pillat’> The economic pillar aims at providing prosperity to all Kenyans
through economic development by achieving a GDP groatth of 10% over the plaed
period. The key sectors that will drive the economic pillar strasegyourism agriculture
tradg manufacturingbusiness processf-shoring and financial serviceS® The social pillar
seeks to build a just and cohesiveisty with social equity in a clean and secure environment.
The social interventions targeted under the social pillar relagduoation, health, water and
sanitation, environment, housing and urbanisagenger, youth and vulnerable groups, equity
andpoverty eliminationand science, technology and innovation (STi)The political pillar
aims at realising a democratic political systfounded on issubased politicsthat respects

the rule of law and protects the rights and freedoms of every individuéenya. In this

172As above.

3%Youth AgendaKenya Vi sion 2030: A cr(20@96cal review by Kenya
174As above.

"™Republic of Kenya (note 8bove) vii.

17As above 28-76.

77As above 78-129.
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respect, strategic attention will be given to the rule of law, electoral and political processes,
democracy and public service delivery, transparency and accountability, public administration

and service delivery, and security, peaciding and conflict managemetf

The three pillars 0KV2030 are based on a wis of achieving macroeconomic stability;
continuous reforms in governance; equitable opportunities for the poor to create wealth;
i nvesting in the efowofthe gnérgy sector;finvestsént i stience;, e ;
technology and innovation at the workplace; reformation of the land administration regime;
creating a globally competitive workforce; establishing a society that is free from danger and
fear; and buildingan efficient, motivated and wettained public servicé’® The overarching

theme ofkKV2030is the creation of a globally competitive and prosperous nation with a high
quality of life by 20308° That theme is driven by strategies that move the economy up the
value chain, invest in the people of Kenya and move the country into the future as on&hation.
These strategies target transformation of

system that is issdgased, peopleentred, rsult oriented and accountable.

In its lifespan KV2030 will be implemented through fivgear midterm plangMTPs). The
Vision Delivery Secretariat (VDSyhich is housed in the Office of the President is responsible
for coordinating the various actors in enbeg timely implementationf KV2030 flagship
projects KV2030 is currently in the'$MTP of its implementatiomnd considerable progress
has been made towards achieving its development.dgaaigsg the £ MTP for examplethe

land reform programmachevedsomeprogresdased oiimplementation ofhe National Land

Policy of 2009182 These achievemeniscludethe enactment of the Environment and Land

18As above 130-133.

179As abovevii-ix.

18%As above.

18IAs above.

8Republic of KenyaSessional Paper No. 9 of 2009 on National Land P¢REPD9)
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Court Act!® National Land Commission Aé8* Land Act®® and Land Registration A¢g°

Thesepi eces o f | egi sl ati on wer e meant t o co
incompatibled |l and | aws that existéd¥dThand to
rationak behind these reforms to be found in the Nainal Policy which contextualises land

as having been the reason for the struggle for independencd vy et remai ns a
sensitive and culTuhrealp oyl iccoymptl heexroe fiosrseu es.e e k s
towards efficient, sustainable aadq ui t abl e use of | and®4sar pr os
consequence of the policy, over the same period 58,009 poor and landless households were
settled, and 435,650 land title deeds were processed, registered and issued to the rightful
owners!® The 2018 report of the VDSeferred to above, furthetocuments various other
measures of implementation of KV2030 over the first 10 years of its existamttéhe impact

that they have had on the lives of Kenyans economically, socially and politically.

3.4 Conclusion

The aim of this chapter was to establish if R¥D is a human right known to Kenyan land
policy. In doing so, the development of constitutional order from the colonial era up to the
Constitutionof Kenya 2010 was investigated, as weredblgationsthat are created under the

law and policy for realisation of tHeTD.

The colonial constitutional order was the beginning of the violation of human dignity in Kenya,
through discriminatory | aws and ,phichwasthe es an
single most important factor of production and source of livelihood. The colonially imposed

legal system led tmonrecognition of theRTD and rights relevant to its recognition, and

183Act 19 of 2011. This leiglation gives effect to article 162(2) of the Constitution by establishing a specialist

court with the status of the High Court to determine disputes relating to the environment, and the use, occupation

and title to land.

184act 5 of 2012. This law clarifethe functions and powers of the National Land Commission established under
article 67 of the Constitution to among other things

governments. o0 I n its short fittio Igei,ve tefifsecstt attoe dt hteh aab jt
devolved government in | and management and administra
18Act 6 of 2012. The purpose of this legislation is to give effect to article 68 of the Constitution by revising,
consolidating and rationalising |l and | aws and providi
l and and | and resourceso.

8Act30f 2012. This Act revises, consolidates and ratio

to the principles and objects of devolved government
8Republic of Kenya (note 182 above) para 2.

188As above, para 1.

189As aboe, para 3.

%Republic of KenyaKenya Vision 2030: Marking 10 years of progress (22088)(2018) 8.
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consequently tsubjugation of the people, a majority whom were left destitute in their

homeland.

That position did not change in the independent $paier to 2010) This is borne out by the
examination of the Independence and Republican Constitutions. Upon independence, an
African elite group took ovepolitical power and perpetuated the ills of the colonial State.
During this period, the legal system and institutions were controlled through centralised
political power lorded over by an glbwerful presidency at the apex of the executive. The
human ridnts system was based on the protection of civil and political rights and, even then,
the systems for their enforcement or implementation were emasculated by the executive and

remained ineffectual.

There is howevera promise of soci@conomic transforman in the2010Constitution which

has radically changed the governance structure and the human rights law regime through an
expansive BoR. The Constitution places the people at the centre of governance. It has been
hailed as a transformative document ethpromises the economic, political and social well
being of the people of Kenya. TIRID is locatedprimarily in the Constitution becausthe
provisions of the DRD andlCHPR arenow part of domestic law and the Constitution contains

a robust BoRand other provisionsupportive of human development. Fatt, the policy
statements iK\VV2030 provide support to this legal position.

The main finding of thishapter,therebre, is that thRTD is recognisedenyan law and
policy and can be realisedrtugh the constitutional provisions in the BoR, which include
international human rights law standar@sd the policy position ofKV2030. However,
poverty, corruption and public participatisamain critical challengethat Kenya faces in
realising theRTD. These challenges are considered in the next three chaptgag)st the
backgr oun dinterrationakaw, gomsiitational and policy obligations for realisation
of theRTD.
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Chapter 4: Poverty and theright to development

4.1 Introduction

Poverty is generally defined as the lack of the basic necessities of life and opportunities for
human developmentt manifests itself in the form of deprivation of weking, lack of respect

and the loss of dignity. Poverty is not just abbunger, lack of shelter, lack of clothing, being

sick or even illiterate. It is also about lack of education, lack of access to healthcare, and lack

of employment, amongst others. Poor people are invariably vulnerable to situations beyond
their control.They are treated badly both by the State and society and driven to the periphery

of voice and power in those institutioh&eneraly poverty is viewed as
capabilities3®to live in dignityo.

This multrdimensional nature of poverty tilse result of poverty meaning different things to

different people across different geographical areas and generations. This study adopts the
working definition of poverty by th&€€ ESCRwhich recognises the multiimensional nature

of poverty. Whileconcedig t hat t her e i sd nde fiiumiitviearsaa |l dfy |
CESCR6s position is that Apoverty may be de
sustained or chronic deprivation of the resources, capabilities, choices, security and power
necesary for the enjoyment of an adequate standard of living and other civil, cultural,

economic, political and soci al ri ghtso.

This chapter examines the problem of poverty as a challenge to realisationR¥f Dhie

Kenya. The chapter examines the meanind aature of poverty in broad terms. It then
investigates poverty as a human rights issue and discusses poverty as an obstacle to realisation
of the RTD in Kenya with specific reference to education and healthcare. Education and
healthcare are a point offeeence on the assumption that a healthy and educated person is less
likely to live in poverty than a sickly and unexdied one. As the UNDP observes, the process

of human development is about enlarging the choices that people have, and the mosf critical o

INancy Nafulaet al, Review of the policy options for poverty reduction in Kei2@#®5) 7.

2Irene HadiprayitnpPoverty, the right to development and human rights(2004) 3.

3United Nations,Statement adopted by the Committee on Economic, Social and Cultural Rights on 4 May 2001
on substantive issues arising in the implementation of the International Covamdtoonomic, Social and
Cultural Rights: Poverty and the International Covenant on Economic, Social and Cultural RighBoc.
E/C.12/2001/10 (2001) para 7.

“As abovepara 8.
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those choices are about peops|beéducatadiandlivetay t o
decent life®

Education and good healtire therefore necessary means of breaking out of poverty. The
knowledge and training acquired through education empowers its recipients thereby offering
them opportunities for a better future and more control over their lives. Living in poverty on
the other Bnd, exposes people to serious health risks. It is not uncommon to find people living
in poverty affected by high mortality rates and low life expectancy. Pregnancy and childbirth
amongst such populations are also risky because health services are iinlaccesdequate,

ill-equipped or nomxistent.

4.2 Understanding poverty

There is consensus in the international community that poverty is a-diménsional
phenomenon that goes beyond economic deprivation and extends to the social, cultural and
political aspects of lifé Poverty is a deprivation which manifests itself through lack of income,
hunger and malnutrition, #health, lack of access to education, homelessness and inadequate
housing, unsafe environment and social exclusiBoverty as desitred above has three
dimensions:fincome poverty, human development poverty and social exclasiocome

poverty relates to those people who have a disposable income that is less than the minimum
level of income required to lead a sustainable®lifumandevelopment poverty means the

lack of access to basic goods and services, such as food and nutrition, basic education and
reasonable housing, which make it possible to live a meaningfdiSiéeial exclusion refers

to a personds i quatdsodalekistence withih thevsetting af theasdceety in

which he lives, and to meaningfully participate in its afffifd/here a person is afflicted by

SUNDP, Human development report 19@1890) 10.

5United Nations, fimplementatb n o f Gener al Assembly resolution 60/ 25
Report of the independent expert on the question of h
A/HRC/5/3 (2007)para 6.

’As abovepara 8.

8As above.

%As above.

1%As above.
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all three forms of poverty, that person is said to be living in extreme pdvdite subsequent

sub-sections elaborate on gedimensiors.

4.2.1 Income poverty

Income povertyelates to those situations where a person is unable to meet basic needs due to
lack of an income or purchasing poweit is defined inabsoluteor relativeterms Absolute
income poverty is generally based on fAa mini
necessary for survival in a reasonably healthy condition, supplemented by some minimum
amount of norfood items regardedas essential for a decent sacexistencé'? Relative

income poverty considers the social and cultural contexts within which a country perceives
capacity to meet basic ne€dsTherefore, one may be considered income poor even where

basic needs for a decent living have been met, because his or her income does not accommodate
certain sociecultural expectations of his or her society. For one not to be income poor under

the relatve income poverty definition, their income must notofilg over subsi st er
essenti al consumpti on, but a | suturabnorsisaand s fy t
standards, in relation t®cSimiatlyhwhile oneenmap ber s o f
considered income poor in one country, he might not be so considered, in &hother.
Additionally, one may be considered income poor depending on the income perteefdile

in, if that percentilés considered in particularcountry, to fall within the maning of income

povertyl’ For examplepne may fall among the 10% of people globally who tiedow the
International Poverty Line (IPL) and thus be categorised as incomé3@omparatively, it

is estimated that in SuBaharan Africa 41.1% of the popudat live below the IPE® and in

Kenya 37.79%°

"Jnited Nations, #fAPromotion and protection of all hur
rights including the right to development: Report of the independent expert on the question of human rights and
extreme poverty, Arjun$egupt ad UN Doc. A/ HRC/7/15 (2008), paras 1
PArjun Sengupta, NAExtreme mpesenonhy rapodrtumanttrthiegnst ed
3 <www.ssrn.com/abstract=961230accessed 30 December 2018).

BUnited Nations (note 11 above) para 24.

14 s above, para 25.

5Sengupta (note 12 above) 3.

8United Nations (note 11 above) para 25.

17 As above.

18See,World Bank,Poverty and shared prosperity 2018: Piecing together the poverylg(2018) 42. Using

the 2011 purchasing power parity (PPP), the world Bank has set the IPL at income or consumption of less than

US$ 1.90 a day.

1%As above.

20As above, 44.
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4.2.2 Human development poverty

This dimension of povertyefers to the ability of people to live the lives that they value with
freedom of being, and doing what they vatieluman development has been defined to mean

the fAexpansion of peopl ebs freedom and capa
rea® n t o ?’These freedoms and capabilitar® both processes and outcomes of social
arrangements on developménEor example, high literacy levels are an indication of freedom

for ignorance or lack of educatiéhPovertyarises where people laglssential freedoms and
capabilities, and as a consequence have low income, inadequate education or potr health.

Human development povertigereforejs the deprivation of human developméht

4.2.3 Social exclusion

Social exclusion focuses more gncial relations than on the individual. This dimensod
poverty, while distinct from incone and human developmemtovert vy, Ais an
component of the concept of deprivation of weingd 2/ Social exclusion affects income and
human development poverty just as much as they influence social exéftisienfact of one
being income poor or suffering human development poyvestynore likely to render him
socially excludegand social exclusiohas the likely effect of one remaining income or human
development pooiSocial exclusion occurs where the poor or other marginalised groups are
kept at the periphery of society due to their social status. This leads to their inability to
participate in soiety, discrimination and denial of their rights in soc#tgocial exclusion
therefore results in the continued marginalisation and discrimination of the poor, making
poverty on one hand, and social exclusion on the other, mutually reinforcing Isbiaseen
observed that:

People living in poverty are typically victims of discrimination on grounds such as birth, property,

national and social origin, race, colour, gender and religion. Patterns of discrimination keep people in

2lUnited Nations, (note 11 above) para 26.

22UNDP, Human development report 2002011) 1.

Z3United Nations (note 11 above) para 27.

24As above.

25World Bank,Handbook on poverty and inequal{®009) 23.
26Sengupta (note 12 above) 3.

2"United Nations (note 11 above) para 28.

2As above.

2%As above, para 29.
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poverty which in turn s@es to perpetuate discriminatory attitudes and practices against them. In other

words, discrimination causes poverty but poverty also causes discrimitfation.

Ultimately, poor people lose confidence in public authorities and have little confidence in
institutions that should ideally assist in alleviating their suffering, because of the shame and
stigma associated with poverty. Poor people are not to be blamed for the situation they find
themselves in and therefore States must formulate and kedaglation andpolicies that are

aimed at eliminating the conditions that sustain and increase poverty levels and that also ensure
the enjoyment of human rights by people living in povéttfhese conditionsnclude

discrimination of poor people and their lack afficipation in decision making

4.2.4 Extreme poverty

Extreme poverthas been defined to mean that it 1is
development poverty and social exclusion and encompasses the notitack of basic
security and capability deprivation, over prolongg@de r i o d s . d&Exktreme ipoverty
therefoe relates to the most vulnerable section of society becausstifier the three forms

of poverty identified aboveéAccording to Sengupta:

Extreme poverty ca@ be identified with people suffering from income poverty (being below an agreed
minimum dispoable income or expenditure required leadinga sustainable life) and people suffering
from human development poverty (without access to, or availability of, certain goods and services to
make it possible for them to lead a meaningful life) as well as people in social exclusion (without basic

securiy to lead an adequate social existence, dependent on the structure of social relatinships).

The definition of extreme poverty illustrates the overlaps and interdependence between the
conceptsof income poverty, human development poverty and social gwclu although
analytically, thee are distinct terms. Because of their distinct characteristics, the methods of
addressing the problems that they respectively raise are different and require the deployment

of different levels of resourcé$Due to the linited resources available for poverty eradication

3%United Nations,i Re p otrite oifndependent expert on the question of
Doc. A/63/274 (2014) para 29.

31As abovepara 7.

2UnitedNationsfi Report of the independent expert on the quesHt

Sengupt a AHRQ7/1B @08), para 31.
33As above.
34As above, para 32.
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under its distinct heads, the concept of extreme poverty becomes useful. The concept of
extreme poverty becomes a building bloitk which resources are directed as a first step
towards taking care of the ntoaulnerable in society, namely those who suffer all the three
forms of poverty’® This is a readily acceptable approach to dealing with the problem of
poverty It enables States to easily accept the responsibility of adopting measures to eradicate

extremepoverty3®

Sengupta observes that by using the extreme poverty approach, the numbers of people to be
considered is much smaller than it would be when eatégory of poverty isonsidered’
This way, it is easier for society to identify with extreme ptwand the need to concentrate

limited resources on the most vulnerable in society. He states that:

Following Rawlsian principle of justice, which emphasizes the need to concentrate on the most
vulnerable sections of society, it should be therefore possib t o appeal to pmelopl ebs
persuade them to accept the obligations associated with the elimination of extreme poverty, which makes

a small section of the population extremely vulnerable, suffering from the loss of all liberties or freedom

of action3®

The |1 ogical c 0 n c |lobsservabons tHatrextreme @verty is pot jasdabout
the severe adverse effects of poverty. It is also about the denial of basic human rights, which
calls for the adoption of government policy that addresses th&epra poverty with a view

to eradicating extreme poverty.

Despite the above categorisation of poverty ctirdemporary challenge of poverty eradication

is common to all the categories. It falls upodividual States and the international community

to improvethe life situation of the podf. However, the multdimensional nature of poverty
makes its eradication a complex endeavBuadication of poverty requires the establishment

of partnerships within and between States through the investment ofceesstmimake those
partnerships work for the benefit of the poor. Durable solutions to eradicate poverty can be

found by putting in place mechanisms that recognise people living in poverty as holders of

3°As above, para 34.

36As above.

S’As above, para 36.

38As above.

3%Hadiprayitno (note2 above) 137.
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human right$® Because poor people have no voice aradhardly seen in decisienaking
processes, practical measures must be taken by the State to ensure respect, protection and

fulfilment of the rights of the podt-

The practical measures envisaged in this regard include reaching out to poor people, and du
to their disadvantaged and vulnerable position in society, empowering them through a human
rights approach to poverty alleviatiéh.These measures are not acts of charity or of
humanitarian assistance since they are based on universal human rightslegriacid
standard$® On their part, the human rights principles and standards place certain duties on
States to formulate policy that gives effect to their international human rights obligatidns
thusregard poverty as a human rights issuis.therdore generally accepted thata poverty
policies are more likely to be effective, inclusive, equitable and meaningful to those living in

poverty if they are bas**d on international h

4.3 Poverty as a human rights issue

As early ad944, the community of nations had realised that poverty was a danger to humanity.

In that yearat the General Conference of the International Labour Organization (ILO), it was
reaffirmed that one of the fundamental principles on which the ILO was fousdit
ipoverty anywhere constitut &sThedConteemgmred t o p
that the fight against want was essential for the peaceful coexistence of Matm@anference
further déewanagandt wanhrequiresitd berieal on with unrelenting vigour
within each nati on, and by continuous and c¢
free discussion and democratic decision with a view to the promotion of the common
welfared.*® It thus identifies a connection betare poverty and human righgsarticularly the

RTD dimension of welbeing) and the need for consultation in addressing poverty related

issues.
40United Nationsi Repor t of the independent expert on the que
Magdal ena Sepulveda Carmona, on the draft guiding pri

A/HRC/15/41 (2010) para 8.

“IAs abovepara 9.

42As aboveparall.

“3As above para 13See also UNHuman rights and poverty reduction: A conceptual framew@okd4) 12.

4United Nations (note 3 abov@ara 13.

“9LO, Declaration concerning the aims and purposes of the International Labour Organization, adopted at the
26" session of the ILO, Philadelphia) May 1944, article 1(d).

46As abovearticle 1(d).
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In 1948, the UN gave a more direct affirmation that poverty was a human rights issue. In the
preamble of the UDR, the UN proclaims that a world in which all human beings enjoy
freedom from want is one of the highest aspirations of pédlarther article 25(1) of the
UDHR provideshat

Everyone has a right to a standard of living adequate for the health drloeingj of himself and his
family, including food, clothing, housing and medical care and necessary social services, and the right
to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of

livelihood in circumstanes beyond his control.

Also, mommon paragraph 3 dhe preambles to the ICCPR and the ICESCR confirms that

poverty is a human rights issue by:

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free human
beings enjoying civil and political freedom and freedom from fear and want can only be achieved if
conditions are created where everyone may enjoy his civil and political rights, as well as his economic,

social and cultural rights.

Since freedom of thegpson and the interdependence of rights is a defining component of the

RTD, by implication, poverty is of particular concern to realisation ofRAi® because it

i mpedes peopleds freedoms to enjoy their hun
are tre products of the UDHR, it would follow that poverty violates the rights that these
instruments proclaim. In its substantive provisions, the ICESCR echoes the provisions of the
UDHR by placing aduty on StateaP t i es t o firecogni anedetuate r i gh
standard of living for himself and his family, including adequate food, clothing and housing,

and to the continuous i fiptates\Beienaredlso eduiretitovi ng
firecognize the fundament &l omi b*h Thip @énplcitly ver yon
presents poverty as a substantive human rights concern of a binding nature. From its
experiences of dealing with the reports of States Parties smatetactions with them, the

CESCR is of the view that poverty is a demifihuman rights®°

4TUDHR, preamble para 2.

48|CESCR article 11(1).

49As abovearticle 11(2).

50United Nations (note @bove) para 1.
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Although the ACHPR does not explicitly mention the issue of freedom from want in its
preamble or substantive text, it is implicit from paragraph 9 ofréamble which imports the
humarnrights principles ofthé d e c | a r a tonwntiacn®of therlJdl, thiat poverty is also

a concern of the ACHPRspecially under th&®&TD provided for inarticle 22.In theEndorois

case’! the African Commissiomirew from article 2(3) of the DRI statingthat theRTD
includes Afacti ve, free and meimoonciugifguhat par t |
development should result in the empowerment of its benefick&@mnsequently, it held that

it was not sufficient that the Kenyagovernmenprovided food aid to th&ndorois, if the

provision of that aid had not improved the capabilities and choices of the Endorois to enjoy the
RTD.53

Due to their status and lack of voice in decision makpogr peopleare unable to access an
adequate standard of living and all tights associated with such a standard of livifigeir

status of povertyhereforeviolates their human rights. Since poverty is a violation of human
rights, poverty reduction must be addressed as a human rights issue and not an act of charity.
Povertyeradicationpolicies and programmes should be designed in such a way as to respect,
protect and promote the rights of poor people. Economic growth should {moqravith

national budgets supporting human dignity concerns. All forms of discrimination sheuld

eliminated and environmental resources and social capital for poor communities prtected.

Freedom from poverty is an important human interest, which means that people must have
access to safe food and water, clothing, education and basic heafthaanger to live welb

orft o | i V¥Pooapeopk ladk decure access to sufficient cfiestf these basic needs.
Despite the great importance of these basic needs for human life, there is no agreement as to
whether people have a human right to those n¥eldernational, regional and domestic
systems of law give recognition to various huneghts and the content of those rights and

their corresponding duties depend on the legislative, judicial and executive bodies of

government that maintain and interpret the laws in question.

5%(2009) AHRLR 75 (ACHPR 2009).

52As above, para83.

53As above.

S4UNDP, Poverty reduction and human righ@003) 2.

Thomas Poggéi Severe poverty as a human rFiegdbn floom poveoyaad i on o i
humanright: Whooweswhat to thevery poor? (2007) 11.

56As above 13.
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To gain legitimacy, those governmental bodies must have tpacita to create moral
obligations and give them the force of I1&WThe reason for this is that governments do not
grant human right® These rights accrue to human beings by virtue of their being human. The
State machinery is then encumbered with a masagjation to give effect to tise rights, and

to protect and promote human dignity. In a sense, those basic needs that alleviate poverty are
human rights which the State ought to recognise and is under a duty not to deprive any person

access to these basieeds?

Since poverty is a violation of human rights, it must be addressed as a problem of society using
the human rights paradigm. This would be particularly effective if the international human

rights framework is adopted as a core strategy. It has fieggested that:

If & poverty were declared to be abolished, as it should with regard to its status as a massive, systematic

and continuous violation of human rights, its persistence would no longer be a regrettable feature of the
nature of things. It wuld become a denial of justice. The burden of proof would shift. The poor, once
recognized as the injured party, would acquire a right to reparation for which governments, the
international community and, ultimately each citizen would be jointly liabestfong interest would

thus be established in eliminating, as a matter of urgency, the grounds of liability, which might be
expected to unleash much stronger forces than co

security, are likely to mobilizeof the benefit of other®.

Approaching poverty from the dimension of human rights violations elevates poverty from the
status of social probl e m® The humdnaights eiblatioas f mo r
approach endorses the parity and interdependeibasic social and economic rights with
fundamental civil and political rights. That parity and interdependence of rights is the
foundation of theRTD sincetheir concernsarethe total welbeing of the individual and his
community. Poverty is therefore a violation of R&D. If poverty is a violation of th&TD,

there is need to develop legal remedies that empower the poor to claim their rights to human
dignity, equality livelihood and reasonable standards of avelhg. In this regard,

Hadi prayitno rightly observes that the freco

5’As above.

58As above.

S°Elizabeth Ashfordii The duti es i mposed by the ¢ga(d(moteSEbgue)l t o ba
183.

6CTom Campbeli Poverty as a violationjwsthoaenaa i ngdovgge | dd)
55 (quoting Pierre Sang)

61As above56.
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denial of human rights is integral to the right to development, which emphasizes the

indivisibil i ty and interdepé&ndence of human rights

At the Global Consultation on the Right to Development as a Human Rititg, issue of
extreme poverty was discussed as a specific example of a human rights problem that affects
developmentlt was noted that éseme poverty is a demonstration of the violation of the whole
corpus of human rights, civil and political, as well as economic, social and cttitad
situation of poverty renderaffected persons incapable fflfilling their individual and
collectiveobligations®® These would include obligations to themselves, their families and the
State. For example, a person affected by extreme poverty is most likely to be unable to feed
and house himself and his family, or even pay taxes. It was also notedpbaeese shows

that people faced by extreme poverty should be involved in finding solutions to the problem of
poverty because they are best suited to effectively expose their problems and make their
concerns knowf® Participation of the extremely poor iserefore critical for realisation of

their human rights and particularly tRE D to secure their welbeing.

As noted by the UN independemtperton the question of humaightsand extreme poverty,
urgent efforts must be made tastingadvarcasmthe al | F
eradication of extrempoverty can only be achieved once measures recognize persons living

in extreme poverty as subjects with rightsandast e nt i al a § €heindepeodent c hang
expert further notes that such efforts must give priority to the protection of people living in
poverty as marginalised and disadvantaged individuals and groups in $§&6Tietyapproach

of protecting the pooais a group inevitably facilitates realisation of their RTD.

4.4 Povety and the RTD in Kenya

The preceding sectiodemonstrates that the problem of poverty is a humansrightie. It
shows that extreme poverty & denial of human rightparticularly theRTD. In this section,

52Hadiprayitno (note above) 139.

%See generally, United Nations, T#Global <consultation
prepared by the SecretaBeneral pursuant to Commission on Human Rightes tesst i on 1989/ 450, (
E/CN.4/1990/9/Rev.1 (1990).

54As above, para 108.

%5As above.

66As above, para 110.

§7United Nations (note 40 above) para 8.

88As above, para 11.
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poverty is discussed in relation to tR&D in Kenya by first contextualising the problem as
addressed through policy and the basis for addressing it set out by the Constigdinst tle
background of constitutional and international law obligations, it then investigates tlo¢ role
education and health in realising tR&D in Kenya. The assumption here is that an educated

and healthy population is less likely to be severely affectqublgrty.

The primary development goal of Kenya has been to achiexechlsive and sustainable
improvementin the standards of the welfare of all its subjects as is evident in its various
national development plans. In the early years of independeowesty was identified as one

of Kenyads main de% statisiigaindata shaws that pavérty levels ia s .
Kenya fell from 46.8% in 2005/2006 to 36.1% in 2015/2(P1Blowever, socieeconomic
inequalities that exist, if not addressed could slowrm or hinder future developmefitFor
instance, the 2015/16 survey shows that the levels of extreme poverty curremthas&6%

which translates to about 3.9 million people, with 3.2 million of them residing in rural’areas.
Additionally, the 36.1% pverty level is still well below the 28% target that the government
had committed t@chievein its 2014 report to the African CommissibhThe CESCR has
raised concern about the high number of people living in poiregnyaand recommended

the intensifing of poverty reduction strategies that take care of the most disadvantaged and
marginalised in societ{® This means that there is a serious need for concerted effort in
effectively allocating resources in a manner that addresses poverty in Kenya and the

inequalities in society that arise from it.

89\vary Omosa Research utility and national development goals: The interplay betweentyaewviation

strategies and social science research in Ke{96) 2.

%Kenya National Bureau of StatisticBasic report on welbeing in Kenya: Based on the 2015/16 Kenya

Integrated Household Budget Sur{&p18) 56.

"As above, 12.

?As above, 44.

“Republic of KenyaCombined 8-11"r e port on the African Cha@u&paraon Hu ma
122,

“UJnited Nations, iCommittee on Economic, Soci al and
combined second to fifth periodic reportso Keny a6, UN Do c-5(2H6) parad #2. Redwvédal CO/ 2
other UN treaty monitoring bodies have raised the issue of poverty and how it its impact on specific groups of
people. For instance, the Committee on Elimination of Discrimination against iVbaseraised concern about

high levels of poverty amongst women and their continued exclusion from dewisidng with regard to rural

devel opment. See, United Nations, ACommittee on the E
observatonon t he eighth periodic report of Kenyao, UN Do
regard to development in marginalised areas, the Committee on Elimination of Racial Discrimination has
recognised the measures taken by government through legislati@stablishment of special measures (such as

the Equalisation Fund) to address inequalities between different groups and counties through the provision of
funds for marginalised regions to generate development opportunities and reduce inequalitiesitSee, U
Nations, ACommittee on Elimination of Raci al Di scri mi
periodic reports of Kenya@ol7)pahlmDoc. CERD/ C/ KEN/ CO/ 5
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For many years, the government has pursued several policies aimed at poverty alleviation. In
the 1960s, the policies that the government pursued were founded on the assumption that
economic growth would trangtinto poverty alleviatio®® Povertyeradicatiorat the time was

seen as being the same thing as raised incomes, and that this would lead to a prosperous
economy whose benefits would trickle down to all Kenyans and rid the country of poverty,
disease anmjnorance’® This focus existed prior to the push by the Bretton Woods Institutions
(BWIs)? for Highly Indebted Poor Countries (HIPCs) to formulate and implement Poverty
Reduction Strategy Papers (PRSPs) to access development as$istarecpreparation ah
implementation of deliberate poverty reduction strategies marked a policy shift from pursuing
not only economic growth but also high and sustainable growth with redistribution. The high
economic growth registered in Kenya in the early independencedidanst reduce poverty

in any significant way. In fact, it increased despite high economic growth because of high

inequality among the people. That inequality subsists even today.

In 1999, the government prepared the National Poverty Eradication Pl&®}MBvering the

period from 1999 to 2015 as a deliberate initiative to jump start poverty reduction efforts. It
benchmarked the government és determination t
political and moral obligation but also on economimciples that recognised the critical role

and potential contribution of the poor to national developrfidntthe NPEP, the government
committed itself to the eradication of poverty, the achievement of universal primary education,

access to health services for all and the social integration of disadvantaged people. The NPEP

"SAs above.

"*Republic of KenyaNational Development Plan 196070(1966).

""The Bretton Woods Institutions were created in 1944 in Bretton Woods, New Hampshire to address critical
issues of the international financial system and promote international economic cooperation in-¥ierjabst

War |l setting. They are the Interi@atal Monetary Fund (IMF) which works to maintain global financial stability

through technical assistance, training and financial aid to member States, and the World Bank (WB) which
provides financial and technical assistance to developing countriesaseedsice poverty in those countries.

"8 ineth Oyugij Effects of economic growth on poverty reduction: Experiences from Botswana, Kenya and
Namibia(2008) 10. The PRSPs regime was introduced in 1999 by the BWIs as an accountability framework for
domestic poverty reduction efforts in developing countries especially the highly indebted and poor ones. They
were also intended to be a means of coordinating development assistance between the governments of those
countries and their development partreend a conditiorprecedent to access to debt relief and favourable funding

from the BWI s. PRSPs broadly Il aid out a countrydés ec
and reduce poverty within its jurisdiction. The BWIs expected that tf8PBRubmitted to them would include:

(i) descriptions of the participatory processes that were used to generate them; (ii) a comprehensive situational
analysis of poverty levels and the condition of people living in poverty; (iii) budgetary prioritiesdapmic,

structural and social policies to reduce poverty; and (iv) targets, indicators and methods for monitoring and
evaluating progress made in reducing poverty. See, I
p a p e wvenvdmf.arg/external/np/prsp/prsp.aspxaccessed 4 January 2018).

®As above11.
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has three major features: a chadgsocial integration; improved access to essential services
by low-income households that lack basic health, education and safe drinking water; and a
strategy for broad economic growthEach of thee featuresets out an agenda for action by
governmentgivil society, and the private sector and development partners.

To put the NPEP into operation, the Interim Rbydreduction Strategy Pap20002003

(IPRSP?! was prepared. ThePRSP identified the fundamental development objective for

Kenya as beingthe c h i e v e me n-baseadfsusfaiaablé imgreavement in the welfare of

al |l Kenyanso through the mobilization of all/l
resources effectively and efficiently to fight povettyt set out the measures necegsar

improve economic performance and actions needed to reduce poverty. ImportardBRBie |

shifted budgetary focus towards poverty reduction programmes and the empowering of the
poor by providing them with means to access income generating oppesguraady access to

means of production, the provision of basic services and equal protection of fie law.

To empower the poor in the developmenbcess, the government invokadparticipatory
processto developa Poverty Reduction Strategy Pap@RSH for the period 20020048

This PRSP informed the developmef a prepoor Medium Term Expenditure Framework
(MTEF) budget that linked policy planning and budgeting and thereby ensuredriseth
financing forpoverty reductiof® The participatory pcess was premised on theibkthat it

was the poor who Is¢ understoodon firsthand experienceghe causes, nature and extent of
poverty®® It was for this reason that the 2001 PRSP was founded on the principles of giving
voice to the poo?! participation and ownership of the poor in the development of poverty
reduction strategie®; transparency, openness and accountalfflitgnd the equitable

distribution of natural resources and development initiafi%es.

80As above.

81Republic of Kenyalnterim Poverty Reduction Strategy Paper 2EID3(2000).
82As above, para 1.1.

83As above, para 2.

84Republic of KenyaPoverty Reduction Strategy Paper 2€8104(2001).
85As above, paras-4 and11.

8¢As above, para 1.

87As above, para 7.

88As above, para 8.

89As above, para 9.

%°As above, para 10.
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In 2003, the government prepared tBeonomic Recovery Strategy for Wealth and
Employment Creation (ERS) 20@®07°! The ERS identified rapid economic growth,
strengthening institutions of governance, rehabilitation and expansion of physical
infrastructure and investment in human resour@giisal interventions needed to spur poverty
reduction® To reduce poverty, the ERS focused on the provision of free primary education,
improved access to basic health, development of arid andesehaireas and upgrading living
standards of the urbandrural poor. In so doing, it was projected that implementation of the
ERS would result in the reduction of poverty levels by five percentage points down from the
56.8% that existed thef.

KV2030 was adopted in 2007 as a successive development policg 8RS It seeks to

make Kenya a newly industrialised country that provides a high quality of life for all of its
citizens by 203@° In its social pillar, the KV2030 seeks to create social equity and reduce
poverty. It particularly emphass the creatio of social equity and wealth creation
opportunities for the poor. The main strategic thrust in this direction is thmaughs i ng @At h e
levels of income, education, individual health, longevity and access to basic needs of all
Keny &mesdou;c i n g yfniactessito mblic services and income opportunities across
gender , soci al%asdfiacteasisg tlee mardount, efiiciencynirspact of devolved

funds and by increasing public participation and voice of the poorest members of local
communitiesso that development issues of concern to such members caredied into

public®policybo.

Since independencgovernmenthas initiatedseveralpolicies and programmes to tackle
poverty with little progresbeingrealised. This reality is capturedkv2030 as follows:

At independence in 1963, Kenya inherited a highly unequal and inequitable society on many fronts.
There was inequity in entitlement to political civil and human rights, and large disparities in incomes and

access to education, healthddand, as well as basic needs, including clean water, adequate housing and

9IRepublic of KenyaKenya Economic RecoveStrategy for Wealth and Employment Creation 20087
(2003).

92As above, 1.

9As above, 3.

%Republic of KenyakKenya Vision 203(2007).

95As above, vii.

%As above, 156.

9As above.

%As above, 157.
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sanitation. Since then, considerable progress has been made towards resolving these problems,
particularly in education and, more recently, in access to improved health serwicekeam water
sources. But much more remains to be done to provide Kenyans with equal opportunities so that every

Kenyan has an equal chance to realise his or her potential 3 life.

The war on poverty in Kenya is, however, far from being won; heneamdins as one of the
priority areas in the d¢%Sineindependencé the cumtvyddso p me
initiated policies and programmes to tackle poverty with little progress realised. This reality is

captured in KV2030 as follows:

At independence in 1963, Kenya inherited a highly unequal and inequitable society yriromas

There was inequity in entitlement to political civil and human rights, and large disparities in incomes and
access to education, health and land, as well as basic needs, including clean water, adequate housing and
sanitation. Since then, considbfte progress has been made towards resolving these problems,
particularly in education and, more recently, in access to improved health services and clean water
sources. But much more remains to be done to provide Kenyans with equal opportunitiegseryhat

Kenyan has an equal chance to realise his or her potential ift life.

In its first report to the African Commission on its obligations under the ACH4RRe Kenyan
government acknowledged that poverty was a major impediment to both the fulfilnteat of
basic needs and realisation of the potential of many Kenyans, especially women and
children®® The government reported that it faced numerous challenges in its efforts to
implement the rights entrenched in the ACHPR. It cited poor political and economic
governance, corruption and inequitable allocation of resources as the reasons that impeded its
poverty reduction goaf®* In its next report® the government reported that it had adopted
KV2030 which was founded on, among other principles, the enhancefremity in society

and the opening up of opportunities for the poor to create wd&he government recognised

that no society can be socially cohesive when a significant part of its population suffers extreme
poverty%’ For this reason, the governmérad introduced the principle of equity in all of its

%°As above, 126.

09n\ycliffe Oparanyaii Me s sage frtem talhe t MieniNati onal Poverty Eradi
October 2011Yhe Daily Natior23.

10IRepublic of Kenya (note 94 above) 126.

102Republic of Kenyalnitial report on the African Charter on Human and Peoples Ri(#ti66)

103As above, para 6.

104As above.

10Republic of KenyaCombined 8-11"r e port on t he African Cha@0ldr on Hum
106As above, para 16.

107As above.
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economic, social and cultural pr oaiddstmatse s, Wi
communities with high incidence of poverty, unemployed youth, women and vulnerable

g r o Uy Eheé African Comrmission commended Kenya for adopting KV2030 and noted that

it covered aspects that were relevant to th
adequate social amenities, including housing, water and sanitation infrastructure, and the need

toimpopve human seti® ement systemso.

Currently, government policies and strategies for improving the livelihoods of, and economic
opportunities for poor people are set out in KV2030. In that regard, KV2030 aims at creating
fia just and equiekablk ae S'PHEYHite antailg dgual theatroent for

all, equality of opportunity and the full realisation of the potential of all people without
hindrance on account of poverty, poor education or parental backgrduBakial justice is
geared towards enring that all persons access basic human needs regardless of their
differences on account of economic disparity, gender, race, age or disab#ibcial justice

is, therefore, about eradication of extreme poverty as well as the creation of equality of
opportunity for all. The realisation of equity and social justice under the Constitution will
require a different policy and legislative environment which the State has not been able to
create since independence. Hence, in 2008, the CESCR noted with dbaté¢here existed
serious disparities in Kenya in the enjoyment of economic, social and cultural rights and that
this had led to ethnic tensions and the {bsttion violence experienced that y&&rThe
CESCR recommended t hat Iitiesinthaenjaythent of scenemsic, t h e
social and cultural rights, including in access to land, which particularly affect poor people in

urbanreaso.

In this regardthe Constitution addresses the issokequity and social justice by providing

thatthatAR human digni ty, equi ty, soci al justice

108as above.

African Commission on Human and Pe e@mneendat®isgpmthes, @ Co
8htol™periodic report of the Republic of Kenyaodo, adopt
Rights at its 19 Extra-Ordinary Session held from 16 to 25 February 2016 in Banjul, The Gambia, para 13(i).
11Republic of Keya (note 94 above) 129.

WAmukowa Anangwe, f#filf Kenyans want equity and soci al
(22 August 2010y he Standard.7.

112As above.

"Ynited Nations, iConsideration of ticleselp ardtls Kewab mi t t e c
concluding observations of t he Commi ttee on Econo
E/C.12/KEN/CO/1 (2008) para 12.

11%As above.
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di scrimination and protection of the margir
governancél® The framers of the Constitution had the need for social transformatinimd

when they crafted this provision. It calls for the reconstitution of social, politidet@@nomic

order. Article 10(20b) envisions a society that embraces and enhaheegbove values and

principles of governancand the protection of the poor and disadvantaged groups.

The High Court has given recognitito the value of article 10(@) in relation to poor people.

In Mitu-Bell Welfare Society v Attorneggeneral''® the Gurt had to deal with the violent
eviction of the residents of an informal settlement located next to Wilson Airport in Nairobi.
On the values espoused in article 10(2) (bjelation to poor people, theoGrt pronounced

itself as follows:

éwhen the state or Yresgpdndenteemalighesthe homesotpbor atizenstsiice 2
as the petitioners who live in informal settlements such as Mitumba village, when it does so after a seven
day notice, without giving them alternative accommodation, it violates not only the righkse of
petitioners but the Constitution itself and the obligations that it imposes on the state, both at Articles 21
and 43, but also the national values and principles of governance set out in Article 10 which include
duman dignity, equity, social justicenclusiveness, equality, human rights, nediscrimination and
protection of the marginalizea’

In another eviction cas®smarnv Minister of State for Provincial Administratigtf the Gurt

observed that:

épeopl e | i vi ngnecessitietdsliietare depraved lnfdnemarcdignity, freedom and equality.
Democracy itself is enhanced when citizens have a
recognizing and protecting human rights and fundamental freedoms is to prédserdgnity of

individuals and communities and to build a society which is based on social justice and in which the
potential of each person is fre€d.

And in theMwai caset2°the Qurt statedhat

11%Constitution of Kenya 2010, article 10(2)(b).
1162013) eKLR.

1As above, para 54.

1182011)eKLR.

11%s above 7.

1292011) eKLR.
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In our view, the inclusion of economic, social andu@l rights in the Constitution is aimed at advancing

the socieeconomic needs of the people of KenipaJuding those who are poor, in order to uplift their

human dignity.The protection of these rights issan indi
transformative agenda looks beyond merely guaranteeing abstract equality. There is a commitment to
transform Kenya from a society based on s@tonomic deprivation to one based on equal and equitable
distribution of resources. This is borne out by &es 6(3) and 10(2) (3%

Povertyeradicationnitiatives must, therefore, include the formulation and implementation of
policies that minimise the differences in income opportunities and access to social services
across different social, political andaggaphical divides$?? These policies should primarily
address the effects of poverty on education and healthcare. They should focus on provision of
quality education and provision of access to essential healthcare in an equitable'fidineer.
education antiealth sectors have been identified for discussion for two main re&s@hsas

stated earliein this chaptereducation and health are the basic means by through which people
living in poverty can get out of their situatidtf.With particular reference to Kenya, the two
areas, in addition to poverty, were identified early in the independence years as key areas that
Kenya needed to address in its development ageépd@ae latter justification is still relevant

today.

4.4.1 Educdion and the RTD

Education facilitates a perstmaaess opportunities that improve the weding of theperson
andenables that persdn participate meaningfully in the affairs of their communffiack

of education therefore isolates people livingpoverty from mainstream society. The lack of
formal education means limited ability to communicate and lack of access to information on
public policies that affect the po&’ This leads to further social exclusion of people living in
poverty and hinderdheir realisation of human rightEducation plays an important role in
human development. It empowers people to improve theirlvegtlg through increasing their
productivity and potential to achieve higher standards of Ii¥AhEducation provides people

12IAs above, 6. Emphasis added.

12Republic of Kenya (note 9dbove) 11.

123As above 15.

1245ee section 4.1 above, 88.

1255ee generally, Republic of Kenya (note 76 above).
126As above, 31.

27ynited Nations (note 1hbove) para 29.

1280yugi (note 78above) 14.
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with the means to understand and participate effectively in various activities in life by
providing literacy, knowledge, skills and ability to take on new opporturitfesducation
secures the full human personality and the pursuit of human rights and dignity. It is considered
a basic human right and need because of its importance to human development.

Education is perhaps the most reliable human development underth&inig capable of
moving the poor from the circumstances of hardship that poverty protifd¢ekads to the
realisation of other rights such as those to health and meaningful participation in the public life
of a nation. It can provide access to oppadties previously unavailable to the poor. llliteracy

and inadequate schooling are some of the key dimensions of poverty that lead to reduced
earnings, social exclusion and rparticipation in public affairs. This in turn reduces the
capabilities of people exploit their potential to the fullest extent possible.

Education has been entrenched as a human right in several international instruments and
domestic law. The enjoyment of human rights is predicated on some level of education because
an educatedgyson is able to appreciate his rights and claim them and at the same time it
inculcates some sense of tolerance to the status of other people and their views on various
issuest**Kenya by virtue of being a State Party to the ICES&RI ACHPR hasassumed
international law obligations relating to education. These obligations have also been
domesticated by the Constitution and legislation.

At the UN leve] the foundation of education as a human righihésUDHRwhich recognises
everyoneo6s r iamgdhemphdsises taadneed #ot education to be free at the basic
stages?? The UDHR prescribes that education should be directed towards developing the
human personality fully®>® The DRD also recognises access to basic education ag thee o
measures necessaythe national level for the realisation of fR€D.'3* The ICESCR, on its
part,enjoins States Parties to recognise the right of everyone to education in terms that favour
realisation of thd&RTD. It provides that:

12X enya National Commission on Human Righthe state of human rights report 202804 (2005) 58.

13%s above.

BlFaranaaz Veriva & Fons CoomanThe ri ght to educat $ooiseconomis rightsir an d
South Africa2005 57.

BYDHR, article 2q1).

133As above, article 26(2).

B4DRD, article 8(1).
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The States Parties to the present Covenant recognise the right to edddatipagree that education

shall be directed to the full development of the human personality and the sense of its dignity, and shall
strengthen the respect for human rights amaddamental freedoms. They further agree that education
shall enable all persons to participate effectively in a free sqgedmote understanding, tolerance and
friendship among all nations and all racial, ethnic or religious groups, and further theactif/the

United Nations for the maintenance of pe&ie.

The ICESCR then sets out parameters that can be used to determine the ettt the

right to education has beeralised in any State. These parameters are that there shall be
compulsory andree primary education for all; accessible secondary education for all including
technical and vocational training; accessible higher education for all on the basis of capacity;
and pursuit of the development of a system of schools at all levels andrtieuous

improvement of the material conditions of teaching St&ff.

In elalorating on these parameters, tli@ESCR has developed a framework for expanding
peopl e ditestiraughaducation. TRRESCR General Comment No. 13 on the right to
educatio®” gives in detail, normative content to the parameters identified above on which
States are to advanceetitause of education mairious levels. General Comment No. 13
prescribes thateducation in all its forms and at all levels shall exhibit the folloveisgential

featuresd38

a) Availability: functioning educational institutions and programmes have to be available in sufficient

guantity within the jurisdiction of the State party.

b) Accessibility: educational institutions and programmes have to be accessible to everyone, without

discrimination, within the jurisdiction of a State patiy.

BYCESCR, article 13(1). Emphasis added.

13¢As above, article 13(2).

B3United Nations,Committee on Economic, Social and Cultural Rights General Comment No. 13: The Right to

Education (Art 13UN Doc. E/C. 12/1999/10 (1999).

138As abovepara 6.

13%The aspect of accessibility has three overlapping dimensions:
fi (i )-distrimination- educatiom must be accessible to all, especially the most vulnerable groups, in
law and fact, without discrimination on any of the prohibited grounds (see pai@% 84 non
discrimination).
(ii) Physical accessibility education has to be within safe physicakreaither by attendance at some
reasonably convenient geographic locafeg.a neighbourhood schoaby via modern technolodie.g.
access to a Adistance | earningd programme) ;
(iii) Economic accessibility education has to be affordable to dlhis dmension of accessibility is
subject to the differential wording afticle 13(2)in relation to primary, secondary and higher education:
whereapr i mary education shal/l be available 6free
introducefe e secondary and higher education; o
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c) Acceptability:the form and substance of education, including curricula and teaching methods, have to

be acceptdbe ¢é t o students and, in appropriate cases,

d) Adaptability: education has to be flexible so it can adapt to the needs of changing societies and

communities and respond to the needs of students within their diverse social and cultural settings.

The CESCRhas also implicitly recognised that thght to education facilitates realisation of

the RTD. It describes the right to educatias an important human right that enables the
realisation of other human right¥. The right to education is abounpowerment of people

and isfundamental in lifting economically and socially disadvantaged people out of p&tferty.

Because the right to education results in people acquiring knowledge and processing it for their

use and benefit, it empowers them to particifratbe affairs of their societ}#? The common

objectve of education in the UDHR and the ICESCR that is relevant to realisation Rfitbe

ist hat education should result in the Afull d
education towards aepr sondés fAsense of dignityo, enabl ir

society and promoting ethnic, racial and religious tolerafice.

Under the ICESCR, Kenya, as a State PHftys under a duty to ensure ththe right to
education is progressively realised to the maximum of its available resétrés. right to
education is to be enjoyed without distinction of any kind, including social dfijivhile
welcoming the fact that Kenya had adopted the Basic EducAct (BEA),'*’ the CESCR
howevernoted with concernthat Kenya hadnot availed sufficient funds to develop school
facilities and employ qualified teachers with a view to ensuring that the enjoyment of the right

to free primary education is effecti® The CESCRwas further concerned that the
inadequacies the public school systemhavee d t o t he mushr oamisng of
private school that have led to segregation and discriminatory access to education, which

particularly affects disadvargad children, such as those from poor backgrotifds.

4Unite Nations (note 137 above) para 1.

141As above.

142As above.

143As above, para 4.

144 enya acceded to the ICESCR on 1 May 1972.
MYCESCR, article 2(1).

148As above, article 2(2).

147Act 13 of 2013.

¥%United Nations (note 74bove) para 57.

14%As above.
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At the African regional levelite A CHPR provides that devery i
t o e d u'ed Statds Parties to tieCHPR are under an obligatiom tadopt measures that

give effect to the rights they set ot The African Commission takes education as provided

for in these instrumentdo be crucial for development and fighting marginalisation. The

Commi ssionbds position is that:

Education is a fundamental right that affettte growth, development and welfare of human beings,
particularly children and youth. As a human right, education is the primary vehicle by which
economically and socially marginalised children and adults can lift themselves out of poverty and obtain
the means to participate fully in their communify.

The Commission sets the minimum core obligation of the State as being to ensure that all
children are availed an opportunity to enjiyeir right to free and compulsory primary
education and to take measures to ensure that children from disadvantaged or vulnerable
groups receive free primary educatidh.Further as a minimum, the State is under an
obligation to implement policies that reduce costs of primary education and among ottger thing
provide free textbooks, transportation and meals to encourage the attendance of poor children
at school>*

For the Statedatfulfil theobligationsit assumesnder internationahtuman rightdaw regarding

education, it mustonsider the best interest of learnersGenerally, the State must ensure that

there is no discrimination at all in the access to educational opportdffti@sd more
specifically, the State is under a duty to ensure that the educational system itaadoiss
disadvantaged groups such asthepdosnd t o remove obstacles th

access of girls, women %&nd other disadvantag

At thedomestic level,ite KenyarConstitutionamplifies the role of education in development

by laying a foundation foaneducation that leads to the full development of individuals, which

0ACHPR, article 17(1).

1%IAs above, article 1.

152African Commissic on Peopl esd and Human Rights, #APrinciples
economic, soci al andaracc@ |l t ur al rights in Africao, p
153As above, para 71(a).

15As above, para 71(b).

15%United Nations (note 137 above) para 7.

156As above, para 43.

157As above, para 53.

158As above, para 55.
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in turn leads to the fulfilment of other right spells outnational valuesnd principles of
governance f A human dignity, equiedquality, hsmarcright henj ust i
discrimination and protection of ¢n ma r g i.}t¥? Anditrere i darticle 43(1)(f), the
Constitution declares that every persas lthe right to educatioRart 3 of the Gnstitution

provides for specific application afyhts. The purpose of Part 3 is to take care of certain groups

of persons who have been historically marginalised or are vulnerable. Article 52 identifies the
purpose of Part 3 to be el eaeocerainty asgto thec er t a
application of those rights and fundamental freedoras cer t ai n groups of pe
3, the Gnstitution declaresamong other thingsg, hat every child has th
compul sory béd%fi[cajedmictabdrany; di sability is ¢
educational institutions and facilities for persons with disabilities that are integrated into
society to the extent compafipt phevi Bhattdesh
measures, including affimat i ve acti on programmes, to ensul
education *addtipt hhegs8tate shall put into p
designed t o ensur e t hat mi norities and ma |
opportunit es i n education#l and economic fieldso.

These constitutional promises, if effectively implemented through appropriate legislation and
policies, will combat poverty and contribute to realisation oRM®. The initial step towards

this goal was tftoughthe enactment of the BEA he purpose of the Act was to give effect to
article 53 of the Constitution and to promote and regulate free and compublasicy
educationt®® Among the guiding principles and values of the legislation isitigiat of every

child to free and compulsory basic educaiét? andfiequitable access for the youth to basic

education and equal access to education or institdttéhs

Every development plam Kenyasince independendeas emphasised the role of education in

development. The Ministry of Education continually gets the highest bargggiocation in

15%Constitution of Kenya 201@yrticle 10(2)(b).

180As above, article 53(1) (b).

18IAs above, article 54(1) (b).

162As above, articlé5(a).

183As above, article 56(b)n Mwai case (note 12@bove) 7,the court while applying th€ ESCR General
Comment No. 13 standard on accessibility of educatwiterated that the requirements on accessibility are of
crucial importance for safeguarditfee rights of thenost vulnerable of peopléEmphasis added).

1845 above, preamble.

16%As above, section 4(a).

166As above, section 4(b).
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each governmentfinancial year ranging between -35%2°" The ERS emphasisl the
importance of education by reiterating that education is a crucial determinantionfgaower

and, therefore, an important escape route from pov&tin the ERS, the government
committed to channel many resources to education to enable people take advantage of available

and emerging opportunities.

When the National Rainbow Coalition AIRC) formed government in January 2003, it
introduced the Free Primary Education (FPE) prograftfh@he initial phase of this
programme was marked with many logistical and administrative problems due to an
exponential rise in student enrolment without aegponding expansion of physical facilities

and teaching staff. The introduction of FPE was a remarkable achievement for that saw primary
school enrolment record a gross enrolment rate (GER) of 103% for public, private and
community school$’® With the intoduction of FPE, many aspects of improving access to
education were improved. The 103% increase on gross enrolment was largely due-o the re
entry of dropout students into various levels of primary school other than the entry/level.
The majority of thesee-entry cases had been because of income poverty that locked out a large

number of peple due to lack of school feé&

For education to have a meaningful impact on development, it must aim at equipping people
with certain levels and quality of trainid¢® Education is an opportunity that enables
capability. Higher and quality levels of education are, therefore, important indicators of its
realisationt’* However, the increased student enrolment in primary schools that resulted from

the introduction of the AP programme brought with it challenges of retention and transition

167As above 59.

168As above.

8%For detailed explanation of FPEeeRepublic of KenyaNational Action Plan on Education forll2003
20152003);Republic of KenyaSessional Paper Nd. of 2005: Policy Framework for Education, Training and
Research{2005).

"X enya National Commission on Human Rights (note 48ve) 64. GER is a UN statistical measure used to
determine the totalumber of students enrolled in school at the different levels of education and is used to show

the ratio of the number of students who live in a country to those who qualify for the particular level of education.
UNESCO defines GER a dgs enrdiled infamivem el of ealdcationt regdréiess of age,
expressed as a percentage of the official schogle popul ati on corresponding to th
UNESCO Institute for St at i wwwiuis.snesco.drden/glessaigrnggnosso | me n t
enrolmeniratio> (accessed 9 January 2018).

17IAs above.

172ps above.

17%As above, 66.

174ps above.
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from primary to secondary schddP. This remains a major challenge in the education sector
because higher education enhances the capability of people to position themselves for
employment oportunities and increasestihcapacity for the enjoymeat other human rights.
Affordability and availability of places for secondary education are key factors in meeting the

challenge of accessing higher educatitn.

Even with theéntroduction of FPE, 52% of pupils dropped out of school in 260Bhis shows

that there is more that keeps children out of school besides affordability. Poor quality of
education, poor school environment, poor infrastructure and low staffing levels adaiole
disinterest in learning for many children. Statistics at that time recorded a poadasco
school GER at 42% thatas below the government target of 70% under the National Action
Plan on Education for All, 2063015 (NAPEA)!’® However, between 2012nd 2016 the
primary school GER dropped from 106% to 104% whole that for secondary school rose from
88% to 89%-"° Over the same period, the primary to secondary school transition rate rose from
65%1t081%°Thi s is the result oelisintgSRG 4gpoinchisiviyme nt 6 ¢
in learning opportunities through ppmor budget makinthat isdesigned to achieve universal
access to basic educatith The CESCR has raised concern about the increasedemsirof
children dropping out agchool despite geernment efforts to have children who have dropped
out return and complete their educatihin this regard the CESCR recommended that
measurebetaken to address the root causes of children droppihgfeschool and strategies
developed to avoid schodtop-out, and where it occurs, strategies to bring the learners back

to schoolare developedf?

In 2005, the Kenya Education Sector Support Programme (KESSP) was developed to

implement national policy on educatioesearch and trainingver the period 206 to 201034

17°As above.

176As above.

177As above.

1"Republic of KenyaNational Action Plan on Education for All, 20&®15(2003) 50.

"™enya National Bureau of Swwakribsorke/dsvnloadsEmonmsarvey ¢ s ur v e
2017 (accessed 9anuary 2018).

180As above.

Bpevel opment I nitiatives, AAnal ysis of Kenyao6s budg
<www.devinit.org/wpcontent/uploads/2017/03/analysitK e n ytaudgst201718w h a-in-i&-for-the-

poorestpeople.pdf (accessed 9 January 2018).

82nited Nations (note 74 above) para 59.

183As above, para 60.

B4Republic of KenyaPolicy Framework of Education, Training and Research in Kenya in tHeC2htury

(2005).
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The KESSP was based on four programme development objectives, namely: equitable access

to basic education; enhanced quality learning; increased opportunities for higher education;

and strengthened managemeneddcation. Thg over nment 6 s strategic t|
is to enhance access, at all levels, to quality educgfiditis, the government will achiey

ensuring nosrdiscrimination in education; promoting full realisation of the right to education;
protecting the gais made in the education sector; and enforcing the minimum prescribed

education standards in an accountable and transparent m&nner.

In 2014, the National Education Sector Plan (NESRyas adopted tbuild on the KESSP

The main object ofthe NESPistthee | i very of Aquality basic edu
dev el o¥eikengamdacknowledges that quality education is fundamental to human
development and freedom from povel¥y.As such, theprovision of quality educatiois
necessaryotreduce regioal inequalitiesind reduce poverty° The NESPisthg over nment 0 s
commitment to its international, regional and domestic obligations on educatiarvehitle

for delivering on the BEAKV2030and the Constitution in that regaft To assist government

meets its obligations, the NESP identifies the challenges that face the edseatmms being

among others, the inefficient use of resources and regional disparities in access to education,
overcrowded classrooms and high teaghgnil ratios that compromise quality of education

and inadequate provision of resources and educational tnidsre in historically
marginalised areds?

Kenyads devel opment, t her efmaniaegful edxatichevipicghn d e nt
targets the improvement of UPE and the promotion of equity in access to eddtsTioa.
gains made in access to edimathrough the introduction of UPE must be intensified through

maintaining high standards of quality especially in marginalised areas. Government must also

8K enyaNational Commission on Human Rights (note &p®&ve) 82.

18As above 62.

8Republic of KenyalNational Education Sector Plgi2014).

18As above, X.

189As above, para 8.

1%0As above.

19IAs above.

192As above, para 30.

¥ nstitute of Economic Affairs, AEducatHolmyBrigfofl i cy as
Educationl.
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direct more resources towards ensuring that all children complete primary education. Such an

invegment will enable Keny#o builda durable basis for sustainable developmnt.

4.4.2 Healthand the RTD

There is a close link between poverty and ill health. Poverty means an increase in healthcare
costs due to the prevalence of disease or lackbdity to access basic healthcare. The
prevalence of disease is caused by lack of education on preventable diseases and nutrition, and
once disease is contracted, the lack of resources to cure it. Sick people are not economically
productive and as a resupoverty is intensified? Good health reduces the economic and
social vulnerability of poor people. It creates a healthy and productive labour force for the
nation to create brodsased growth and enhances productivity andreéitince!®® Good

health isa critical pillar in ensuring individual, household, andnoounity and country
prosperity.Bad healthon the other hands both a cause and consequence of poverty. Sick
people are more likely to become poor and poor people are moreahlné diseassnce
their capability of pursuing and attaining F
limited.*®” Sick people are unlikely to participate effectively in matters relating to the
improvement of their living condition®oor health is therefor@n impedimentto enjoyment

of human rights.

While aState canat be expected to guarantee good healtit$greople, it is obliged to create
conditions under which the health of individuals is protected and enh&3&aeth conditions
include access to healtblated information, availability of safe drinking water, adequate
sanitation, clean and healthy environmamd freedom from poverty. Theee is obligated to
put in place effective mechanisms for preventing ematrolling problems that may stand in

the way of creating conducive conditions for health.

The right to health was first conceptualised as a fundamental human right by the WHO in 1946.
The WHO Constitutiof°d e c | ar es as a basi menpafthenhigheptl e, t

attainable standard of health is one of the fundamental rights of every human being without

1%As above.

190yugi (note 78 aboyels.

9%United Nations (note 3 aboygaras 2and 24.

7K enyaNational Commission on Human Rights (note J126.

198As above.

99Adopted 22 Jull946 entered into force 7 April 1948, 14 UNTS 185, UN Doc. A/RES/131 (1946).
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distinction of race, religion, f%hédWHOcal be
Constitution al so de complete@sicalnental dandhsecal welh 1 s a
being and not merely t he® BEbnsghttodeathas ahdmase as e
right in internationalhuman rightdaw has found expression in the UDKR,ICESCR?%3

ACHPR?2% Article 12(1) of thel CESCR recognises the right of everyone to the enjoyment of

the highest attainable standard of physical and mental health conducive to living a life of
dignity. In achieving this standard, States must bear in mind that health is a state of physical,
mentaland social wetbeing and not just the absence of disé&s€he critical question as to

State compliance with health needs must be answered by using the obligations set out by article
12(2) of the ICESCR. The aspects of healthcare needsaticle 12(9 envisagesare the

reduction of stillbirth rate and infant mortality coupled with trealthy development of the

child, improvement of environmental and industrial hygjgmevention, teatment and control

of diseasesandcreation of conditions that sore access to medical services.

The CESCR General Comment No. 14 on the right to the highest attainable standard of
healtl¥°® defines the right to health &indamental human right indispensable for the exercise

of other human righés including theRTD.?°” As such,fievery human being is entitled to the
enjoyment of the highest attainable standard of health conducive to living a life in dignity.
identifies the normative content of right as not being the right to be healthy but to be about
freedoms and géilements?®®i The freedoms include the right
including sexual and reproductive freedom, the right to be free from interference, such as the
right to be free from torture, nezonsensual medical treatment and experimemtadfy On

the other hand, ithe entitlements include t

provides equality of opportunity for ?bpeople

200As above preamble para 2.

20lAs abovepara 1.

202UDHR, article 25.

203CESCR article 12.

204ACHPR  article 16.

205%/HO Constitution, preamble para 1.

2%8ynitedNationsfi Commi tt ee on Economic, Social and Cultural R
the Highest Attainable Standard of Hedl#trt 12)0 UN Doc. E/C. 12/2000/4 (2000).
207As above para 1.

20875 abovepara 8.

209As above.

21%As above.
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The CESCR has elaborated on the duties of States wamntiele 12 of the ICESCR as being
duties to ensure the availabyli accessibilityand quality of health services for all persons
especially those who are vulnerable or marginaff$etih General Comment No. 14, the
CESCR observes that the right to heatthli its forms and levels should contain the following

essential elements?

(a) Availability: Functioning public health and healthre facilities, goods and services, as well as

progr ammes, have to available in sufficient quant

(b) Accessibility: Health facilities, goods and services have to be accessible to everyone without

discrimination within tHAe jurisdiction of the Sta

(c) Acceptability:All health facilities, goods and services must be respectful of medical ethiazlamrdlly
appropriate, i.e. respectful of the culture of individuals, minorities, peoples and communities, sensitive
to gender and lifeycle requirements, as well as being designed to respect confidentiality and improve

the health status of those conain

(d) Quality: As well as being culturally acceptable, health facilities, goods andcesrmust also be
scientifically and medically appropriate and of good quality. This requimess, alia, skilled medical
personnel, scientifically approved and uneagidrugs and hospital equipment, safe and potable water
and adequate sanitation.

At the African regional level,he ACHPR guarantees the individual the right to the best
attainable standard of physical and mental h&4dltind requires States to take the necessary

measures to protect the health of their people and to ensure that the people receive medical

2YEpenezer Durojayei The approaches of the African Commission
Chart er 0Law,Dével@inentlarid Democrag93, 395396.
213 nited Nations(note 206 para 12.
213The aspect of accessibility has four overlapping dimensions:
fi (i )-disttimination: health facilities, goods and services have to be accessible to all, especially the
most vulnerable or marginalized sections of the population, in law and jmitittout discrimination on
any of the prohibited grounds.
(il) Physical accessibility: health facilities, goods and services must be within safe physical reach for all
sections of the population, especially vulnerable or marginalized groups, such iasngtiorities,
women, children, adolescents, older persons, persons with disabilities and persons with HIV/AIDS.
(iif) Economic accessibility (affordability): health facilities, goods and services must be affordable for
all. Payment for healtbare servicg, as well as services related to the underlying determinants of health,
has to be based on the principles of equity, ensuring that these services, whether privately or publicly
provided, are affordability by all.
(iv) Information accessibility: accessiltyl includes the right to seek, receive and impart information and
ideas concerning health issues. However, accessibility of information does not extend to personal health
data which must be treat,paal(t)t h confidentiality.d
2YACHPR  article 16(1).
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attention when they are siék The ACHPR is not detailed in the nature of the obligation
placed on States with relatiom health as compared to the ICESCR but at the very minimum

the State must provide curative medical services to its people when they fatf sick.

The African Commissioms pri nci pl es and guidelines on
social and cultural rigls, providethat the right to health is an inclusive right which includes

health care and other underlying determinants to health but does not include a right to be
healthy which is more of a dliogical condition and the Statan have no control over?t!

The right to health requires an effective and integrated health system that responds to national
and local priorities and that health system must be accessible’t®Tie State is under an

obligation that at the very minimynt will ensure among othehings the right of access to

health facilities and services on a mgiscriminatory basis especially for vulnerable and
marginalised groupS? ensure provision of essential drugs to all those who need?#{eam

A p]rovide education and access to infonmatconcerning the main health problems in the

communityd.??:

At the domestic levelnte Consti tution domesticates Keny:
througharticle 43which protects therigpd f every person Ato the hi
ofhealh, which includes the right to hea?% hcare
Under its provisions on specific protection of righte Constitutiorprotects the health rights

of children, and minorities and marginalised grotfist places theState under an obligan

to ensure that the right felfilled through enabling policy®*

With reference to the constitutional protectiohthe right to healthKenyan courts have
observed that the people of Kenya have a legitimate expectatiaineh@tate formulate and
implement policies necessary to give effect to the right tathdadr example, in th@kwanda
case?®the petitioner had in 199en diagnosed with diabetes mellitus, an iliness that requires

215As abovearticle 16(2).

21%Durojaye (note 211 aboy&97.

2YAfrican Commissic on Human and Peopl ppara6lRi ghts (note 129 abo
2187s abovepara 62.

21%As abovepara 67(a).

220As abovepara 67(b)

2?21As abovepara 67(e).

222Constitution ofkenya 2010, article 43(1) (a).
2237s abovearticles 53(1) (c) and 56(e).

22%ps abovearticle 21(2).

2252013) eKLR.
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proper care, diet and medication. Eése was that the cost associated with managing the illness

was prohibitive since he had long left active service in the trade union movement and he
therefore had no means to take care of himself. In February 2013, he was diagnosed with a life
threateningterminal disease, benign hypertrophy which calls for special medical care and
attention due to his advanced age. He sought the enforcement of his right to health under article

43 of the Constitution. Although he did not succeed in his plea on the graatnithéhe was

not sufficient evidence to show that the State had violated his right to the highiestoédta
standard of health,theocCu r t observed that #Ait was not wunr.
concerned Kenyans to demand that a concreteyfoiimework be rolled out and implemented

to address the containment ard treat ment of

Further, the courts have implicitly acknowledged that the right to health is important in
realising theRTD through improving the webeing of disadvantaged and marginalised people.

With respect to such people, the CoartheOkwandacaseobserved that

€ the success of our Constitution depends on the
particularly those living at the margs of society. The incorporation of economic and social rights set

out in Article 43 sums up the desire of Kenyans to deal with issues of poverty, unemployment, ignorance

and disease. Failure to deal with existing conditions will undermine the whole fmumad the

Constitutior??”

This dictum of the aurt demonstrates the potential of the constitutipnamise of healthcare
for disadvantaged and marginalised people, such as the whbioch would increase their

capabilities and contribute to realigatiof theRTD in Kenya.

The health imperatives thslhouldguide action in the health sector were fiedaborated in the

Kenya Health Policy Framework (KHPF) 199810228 This policy framework was based on

an analysis of the health situation in 1994 to provide guidance on the focus that the sector
needed in maximising the provision of healthcare. The KHéttoeated the overarching health

policy imperatives for the country. These were: ensuring equitable allocation of government
resources to reduce disparities in the health sector; increasing cost effectiveness in resource

allocation and use; managing pogigda growth; enhancing the regulatory role of government

2267s abovepara 24.
227As above.
22Republic of KenyaKenya Health Policy Framework 192010(1994).

116



in the provision of healthcare; and creating an enabling environment for increased participation
by the private sector and communiigsed organisations in the financing and provision of
healthcare?®

Four medium term strategic plans were defined to guide the implementation of these policy
objectives. These were the KHPF implementation plan -19®9; the 1 National Health
Sector Strategic Plan (NHSSP20002004; the 2 National Health Sector Stregic Pan
(NHSSRII) 2005-2010; andKV2030 Health Sector Plan 20a812. These plans focused on
health promotion and provision of comprehensive support of the different phases of human life
cycle. It was expected that they would result in the scalingf aqpmmunitybased healthcare,
expanding the role of community health workers, and reducing the geographical and financial
barriers to accessing healthcattlmplementation of the KHPF resulted in a huge allocation

of funds and human resources in fheblic health sector. Better medical services over the
period saw improvement in health indicators such as infectious diseases and chiléhealth.
However, during the KHPF plan period, the incidence ofcmmmunicable diseases increased
rolling back the gims made in the health sector. The Kenya Health Policy-2080 (KHP$32

was therefore formulated in 2014 as a way of building on the gains made under the KHPF. This
policy was formulated after the coming into force of the Constitution and seeks to catesolid

the gains made under the KHPF in &8 fAequitab

While the KHP is heavily guided by the values and principles of the Constitutienpdnises
the thrust of Vision2030 that seeks to see Kenya emerge as a globathpetitive and
industrialised middlencome country by 203€* Health is an important coropent of the
social pillar of Vision2030 since admnlthy workforce is a necessity foriving the economy.
By drawing from the Constitution and Visioc2030, the KHPiams a't attaining f

standard of health in a manner ré&8ponsive to

The KHP considergshe objectives of devolved governance in designing its own objectives.

Among the objectives dhe KHPare

22%enya National Commission on Human Rightste 12%bove) 76.
23Republic of Kenya (note 94 abgves3.

ZIAs above.

2Republic of KenyaKenya Health Policy 20:2030(2014) 4.

23As above.

Z4As aboves.

Z°As above.
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€ the promotionof democracy and accountability in the delivery of healthcare; facilitating powers of
self-governance to the people and enhancing their participation in making decisions in matters of health
affecting them; recognising the right of communities to managie thwn health affairs and to further

their development; protection and promotion of the health interests and rights of minorities and
marginalized communities, including informal settlements such as slum dwellers aneseirnvaer
populations; and promotioof social and economic development and the provision of proximate, easily
accessible éalth services throughout Ken$&

The KHP is sensitivetoéh St at e 0 s 0 btheihighast possible standardstofth@althn

for the Kenyan population in an aficlusive, balanced and rational manf&rAccordingly,

t he pol i clijminaeecermsnicable cofiditionkalt and reverse the rising burden of
norrcommunicable conditionsxd mental disorderseduce théurden of violence and injuries,

provide essential healthcarepinimise exposure to health risk factorgnd strengthen
collaboration with private and other sectors that have an impact ondréétese policy

objectives a& supported by seven policy oriations revolving around orgaaison of service

delivery; health leadership and governance; health workforce; health financing; health products
and technologies; health information; health infrastructure; and researctieaeldpment

which aimed at facilitating the development of comprehensive health investments, health plans
and service provisioff°l n seeking to ensure fAequity, ef f i
the delivery of heal t h neseon khow toengprove the status € HP o
healthcare in Kenya in line with the quisions of the ConstitutionKV2030 and its
international huma* rights | aw obligations?o.

In its second report to the CESER the governmentmplicitly linked KV2030 and the

achiezement of its goalgo realisation of th&®TD in the following terms:

The Kenya Vision 2030 on which the country anchors its national development plans recognises that the
achievement of its development goals is contingent upon a healthy working resource which should be

partly achieved through the provision of quality, ééfit and acceptable health care systems. Its goal for

23%As above 3.

28Agnes Kibuietali Heal t h pol i cies in Kenya and t hieernatenal Const i
Journal of Scientific Research and Innovative Technol@yy 129.

2%Republic of Kenya (note 232 abgv&l-35.

239 As above 36.

24Kibui (note 237 above) 129.

2YnitedNat i ons, fACommittee on Economic, Social and Cul t
States parties under articles 16 and 17 of the International Covenant on Economic, Social and Cultural Rights:
Combined second to fifth reports of Statespagti due i n 2013, Keny-a@Q13)UN Doc. E/
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the health sector is to fiprovide equitable and

her ci®izenso.

In the same report, the purpose and focus of the KHP is descrifmtbas:

€ the Kenya He2l0BB0)Paliimsy at2@Ghataining the highe

manner responsive to the popul atdoathroughesapdosting. The

provision of equitable, affordable and qualiiealth and related services at the highest attainable

af

F

standards to all Kenyans ¢é The focus of the Polic

that will enable rights holders enjoy the highest possdéel of health and consequently ensgrthat

they are able to participate in development activities maximally as envisaged in Kenya Visidff 2030.

The CESCR while noting these measures raised concern about the inadequate budgetary
allocations that the government had made to the health seutdr vesulted in limited access

to healthcare by disadvantaged and marginalised pef¥ditse problem of inequitable access

to healthcare appears to be a major impediment for enjoyment of the right to health by the poor

and therefore a violation of tH&TD in Kenya.

4.5 Conclusion

The aim of this chapter was to investigate poverty as an obstacle to realisatioRoDtive

Kenya. Poverty is a critical issue in realisation of RIEED. The Kenyan situation requires
action in developing legislative frameworks and policy that will improve access to education
and health services to the poor. The foundation for this is to be found in the national governance
value in article 10(2)(b) of th&onstitution thatin managing the affairs of thetee,
government shall protect human dignity of its subjects, promote social justice, be inclusive and

protect the marginalised.

Poverty manifests itself in the deprivation of wedling, lack of respe@ndloss of human
dignity. In Kenya, the poor have for a very long time been at the periphery of access to public
goods and services ahdve had little voice in governance issugéh negative results in social

spheres including risingsecurity. Povexteradication efforts have not been successful largely

24As above, para 168.
243As above, para 172.
244United Nations (note 113 above) para 51.
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due to the lack of involvement of poor people in addressing their plight. They have remained
marginalised in the making of decisions that affect them. The minimum basics that should help
lift people ou of poverty are access to quality healthcare and educasahese two are the
basic mini mums f ocapabditep &hekallenggs op aecegs koaehése basic

minimums have to be seriously addressed in order to realiselthén Kenya.

Themain proposition in thi€hapter is that the national vatuand principles of governanice

article 10(2)(b) of the Constitutiomith support of appropriategislation and policpased on
internatioral human rights law standards, #re building blockfrom which poverty has to be
fought with a view to expanding the capabilitiesldreedoms of people in Kenyahe fight
against povertyso as to realise tHRTD in Kenyag requires intensified efforts by government

at eradicating poverty with a view teducing the high number of people living below the
poverty line. This requires that government deploys the maximum of its available resources to
development programmes. However, pervasive corruption, especially in the public sector,
militates againspovety alleviation initiatives. Furthefor development programmes to be
meaningful in realising thRTD, it is imperative that people living in poverty participate in
those programmes at the formulation and implementation stages.panipation in this
manner makes those development programmesmningful The following two chapters of this
thesis explore how anrtiorruption and public participatiomterventions can facilitate
realisation of th&RTD in Kenya.
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Chapter 5: Corruption and the right to development

5.1 Introduction

Corruption is a worldwide phenomenon that has increasingly become a threat to societies where

it is rampant. It is an obstacle to human developmertngibutor to poverty and therefore a
danger to humanityods pol i ti c-ading. Caraptiam asmi c , |
systemic in Africa and has the effect of eroding efforts made to realise good governance, yet
good governance itself is essentistombatingcorruption! Corruption is usually the result of

abuse of public power and it thrives in societies where people are unaware of, or underestimate

their potential to fight the vice for the benefit of all.

Corruption cangenerallypedefined as the abuse of public office for private ddirincludes
bribery and extortion which would ordinarily involve two parties, and other types of
malfeasance that a public official can execute alone such as fraud and embeZzEmeent.
appropriatio of public assets for private use and embezzlement of public funds for private gain

have direct adverse effects on the development of any country where it is rife.

In Kenya, corruption is rampant despite numeroesgs of legislation having beenactedo

deal with it> The levels of corruption have reached high levels of concern that have attracted
international attention. The CESCRor instance, has raised concern abouypervasive
corruption in thec 0 u n public Sestolandfurtherobserved that canption cases especially
those involving prominent public officials are not properly investigated, with the result that
there are few convictions in comparison with the high number of cases reported to the Ethics

and AntiCorruption Commission (EACC).

Corruption in Kenya has a big impact on persons living in poverty and harms them
disproportionately because it diverts funds from those public services that they need access to

ICommission for AfricaQur common future: Report of the Commission for Af(&205) 36.

Society for International Devel opment, AWhy corrupti
Kenya Dialogues Project Policy Working Pagger
Wor l d Bank iHe |l pdmbgat c oaunrtrru petsi on: The rol e of t

<www1.worldbank/publicsector/anticorrupt/corrupt/corrtn.pdf> (accessed 21 December 2017)

‘Cheryl Gray & David Kauf mann, FihaddeeandDgveldpoeit and devel o
5These enactmengse discussed later in this chapter.

%Uni ted Nations, fACommittee on Economic, Social and Ci
second to fifth periodic repob(2Gl6)pdralRenyad, UN Doc. E
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in order to live a dignified lifé. According to Fansparencynternational (TI)the poor are

hard hit by corruption in the public service where they are twice as likely as the affluent to pay
a bribe to access services in courts, public utilities such as water and electricity, and to obtain
identification documents or permité\s Haope laments:

€ in countries where corruption is embedded in th
governance scores, weak governance institutions, and this translates into sluggish economic performance
and lower rates of growth &conomic efficiency is impaired. These economic costs of corruption, in

turn, fall disproportionately on the pobr

These challenges call for innovative ways of tackling corruption under the 2010 constitutional
dispensatiorso as to advance development tloe people bKenya. This chapteexamines
corruption as an obstacle to realisation of RIED. It explores the meaning and nature of
corruption before discussing its emergence as a human rights Témreafter the chapter
examinegheeffectof corruyptiononrealisation of th&TD Kenya.Comparative case law from
India and South Africavhich establishethe valueof using ahuman rightapproach in dealing

with the problem of corruptigns examined to emphasise the ndedsuch an approach in
Kenya

5.2 Understanding corruption

A comprehensive definiin of corruption isiot easy due to its complex and multifaceted nature

and the many forms it takes in different societfeBefining corruption is difficult because
whereas different societies may have a common understanding of good and bad, when it comes
to corruption, one may interpret the same conduct as natural in one instance and corrupt in
another, depending on the sdgievhere it takes place or the societal norms under which one

has been brought dbSome commentators argue that a universal definition is not possible and

‘Commisson for Africa (note 1 above) 36.

5TI, Gl obal corrupt i o,n<wwwaransparencyeorg/gch2R18/ooyrdary/?=kenyaccessed 18

February 2017).

Kempe Hope, iKenyads corruption p r o KCbnemonweal®aands e s an
Comparative Politicgl93, 507. See also Kempe Hofarruption and governance in Africa: Swaziland, Kenya,

Nigeria (2017) 79.

%en Obur a, i T o w aerKednya: Remystdying thepconceptof cdrrupdion for the {&8sk0 anti
corruption agend aeial(eds)Hvhman rightssanddenmceratiegovwernance in Kenya: A-post

2007 appraisal(2015) 240.

YFugen Dimant, AiThe nawdisei pfi cary upBednanics Distissiomnt €2 0 1
Papers No. 20139. <www.economicsejournal.org/economics/discussionpapers/2833 (accessed 18

February 2017).

122


http://www.transparency.org/gcb2013/country/?=kenya
http://www.economics-ejournal.org/economics/discussionpapers/2013-59

at best only guidelines as to what corruption entails should be attempted to suit the
circumstanceand context in which corruption is being dealt witThis ssctionconsiderghe
definitions ofcorruption at the UN and African regional levbiscause Kenya is a Statarfy
torelevant UN and African regional treaties defining corruptiba:United Nabn Convention
against Corruption (UNCAGJ and the African Union Convention on Preventing and
Combating Corruption (the AUCPC®) Further, Kenya is a signatory to the AU Protocol on
Amendmentgo the Protocol on the Statute of the African Court of Justice and Human Rights
(Amended African Court Protocolj.

5.2.1The UNCAC definition

The UNCACI s the only globally agreed framework for combating corruptrom which
States Parties drawmspiration in crafting their antorruption laws However, itdoes not
define corruption or corrupt practic¥slt outlines a broad range of acts that constitute
corruption rather than defining. As such, the UNCACallows flexibility for future
interpretation. It is therefore a general guide to the principles of good management of public

affairs.

Chapter lllof the UNCAC places obligations on States Parties to criminalise certain acts as

being corrupt acts through legislation or other measures. Hutsareii br i bery of na
public WBdlbiicheadypwopf foreign public official
organi 2@a¢ mbesdl, ement , mi sappropriation or ot

of fi%ftad @di ng ii*hiaismd | wdncledwncti ondoii bfi cpub

2Jri ch Al emann, AiThe wunknown depths of political t he
corrupt i o grme, (La&vanddShpcialdlChan@s, 26.

BAdopted 31 October 2003, entered into force 14 December 2005, 2349 UNTS 41, UN Doc. A/58/422 (2003).
Kenyaratified the UNCAC on 9 December 2003.

¥adopted 11 July 2003, entered into force 5 August 2006, 43 ILM 1 (28@4)ya ratified the AUCPCC on 3

February 2007.

5Adopted by the Twenty Third Ordinary Session of the African Uissembly on 27 June 281Kenya became

a signatory to the Amended African Court Protocol on 27 January 2015. The Protocol is yet to come into force.
Kenneth MwendaPublic international law and the regulation of diplomatic immunity in the fight against
corruption(2011) 20.

"WNCAC, article 15. Article 2 defines public officia

i
administrative or judicial office ofat at e partyo, fAany person who performs
service, as defined in the domestic | aw of the state
domestic | aw of a state partyo.

18As above, article 16
19As above, article 17.
29As above, article 18.
2IAs above, article 19.
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enri cRmentidbery i n t%hfee nporeizvzalteemesd c toofr opr oper

sectdin@undering of 2panodc eeflsomde aclrmemetdd, o f

through corrupt act®.

The UNCACiIs intendedo promote and strengthen measures to prevent and combat corruption
more efficiently and effectively at domestic and international levels. It seeks to promote
integrity and accountability and ensure the proper management of public affairopacypr

The UNCAC addresses the crdssrder nature of corruption by providing for international
cooperation and the return of proceeds of corruption. This is because corruption has
increasingly become an international phenomenon with proceeds of carrumiog

transferred from one country to anotReér.

Article 1 of the UNCACidentifiesits objectivesas being:

(a) To promote and strengthen measures to prevent and combat corruption more efficiently and effectively;

(b) To promote, facilitate and support international cooperation and technical assistance in the prevention of

and fight against corruption including asset recovery;

(c) To promote integrity, accountability and proper management of public affairs and pubketprop

From the objectives of the UNCAC, it can be concluded that it was intended to be a
comprehensive, functional and effective international instrumentdnatdershe many forms

of corruption. The UNCAC establishes common guidelines that unifynetienal legislation

on anticorruption?® In so doing, it provides latitude for StaRarties to frame their anti
corruption policy and law within an international framework gatsidergheir varying legal,
cultural, social and political differences.&&tantively, the UNCAC provides a framework for

22As above, article 20.

23As above, article 21.

2“As above, article 22.

25As above, article 23.

26As above, article 24.

Antonio Argandona, iThe United Nations Convention
compani eHSE Bushesd $chool Working Paper No. 856

?8As above, 4.
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measures opreventing corruptior® and criminalising it,*° international cooperatiott, asset

recovery®? and technical assistance and information exch&hge.

5.2.2 AUCPCC definition

Unlike the UNCAC, théAUCPCC explicitly and in detail defines corruption by declaring that
corruption means fAthe acts and practices
Co n v e r%Aitidendl). of theAUCPCCidentifies the following as acts of corruption and

related offences:

(a) the solicitation or acceptance, directly or indirectly, by a public official or any other person, of any goods
of monetary value, or other benefit, such as a gift, favour, promisevantzgje for himself or herself or
for another person or entity, in exchange for any act or omission in the performance of his or her public

functions;

(b) the offering or granting, directly or indirectly, to a public official or any other person, of any gbods
monetary value, or other benefit, such as a gift, favour, promise or advantage for himself or herself or
for another person or entity, in exchange for any act or omission in the performance of his or her public

functions;

(c) any act or omission in thegtiharge of his or her duties by a public official or any other person for the

purpose of illicitly obtaining benefits for himself or herself or for a third party;

(d) the diversion by a public official or any other person, for purposes unrelated to thasectothey were
intended, for his or her own benefit or that of a third party, of any property belonging to the State or its
agencies, to an independent agency, or to an individual, that such official has received by virtue of his or

her position;

(e) theoffering or giving, promising, solicitation, directly or indirectly, of any undue advantage to or by any
person who directs or works for, in any capacity, a private sector entity, for himself or herself or for

anyone else, for him or her to act, or refraom acting, in breach of his or her duties;

() the offering, giving, solicitation or acceptance directly or indirectly, or promising of any undue advantage

to or by any person who asserts or confirms that he or she is able to exert any improper infleence o

2UNCAC, part II.

3%As above, chapter llI
31As above, chapter IV.
32As above, hapter V.
33As above, chapter VI.
34AUCPCC, article 1(1).
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the decision making of any person performing functions in the public or private sector in consideration
thereof, whether the undue advantage is for himself or herself or for anyone else, as well as the request,
receipt or the acceptance of the offertioe promise of such an advantage, in consideration of that
influence, whether or not the influence is exerted or whether or not the supposed influence leads to the
intended result;

(9) illicit enrichment;
(h) the use or concealment of proceeds derived fronpéttye acts referred to in this Article, and

(i) participation as a principal, garincipal, agent, instigator, accomplice or accessory after the fact, or any
other manner in the commission or attempted commission of, in any collaboration or conspiracy to
commit, any of the acts referred to in this article.

The extensive definition of the corrupt acts that constitute corruption in the AUCPCC was the
result of the reality of the harm that corruption was causing African nations. At the adoption of

the AUCPCCAfrican | eaders were convinced that ¢t}
as a matter of priority, a common penal pol i
As such, the AUCPCC representeegional consensus on what African States shdalith the

areas of prevention and criminalisation of corruption, international cooperation and asset
recovery®® Whereas theAUCPCC is more elaborate than the UNCAC in its definition of

corrupt acts, the two instruments substantially address the same issues

5.2.3 Amended African Court Protocol definition

The Amended African Court Protoc@mpowers theAfrican Court of Justice and Human
Rights (ACJHRYo try persons for the offence of corruptidiArticle 28I of theProtocol sets
out in detail the acts thamount to corruption which theo@rt will try if they are of a serious
nature that affects the stability of a State. Thesar@brporatehe definitiorsin the AUCPCC
stated aboveAdditionally, the Protocol ckhes the Gurt with criminal jurisdictionlt also
inverts the traditional burden of proof and presumption imical law in sofar as illicit

enrichment is concerned. If a public official or any other person makes a significant increase

35 As above, preamble para 9.

36 Kenya Human Rights Commissidrest we forget: The faces of impunity in Ke(8@11) 24.

37 Amended African CourProtocol, article 28AThe ACJHR is not yet operationsince the Amended African
Court Protocol has not come into force
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in his or her assets and that public official cannot explain that increase in relation to his or her

income, that person is guilty of illicit gahment®®

5.3 Corruption as a human rights issue

For a long time, the relationship between corruption and human rights received little attention
because it was not a priority issue in bilateral relations between States and neither was it an
issue in intenational and national development policy. In the 1990s however, the BWIs
introduced agood governance agenda inioternational development policy in which
corruption was identified as a major concern because it impedes development especially in
developim countries® This good governance agenda in development was meant to address
the emergence of authoritarian rule, economic decline and political instability in many African
State<’? Authoritarian rule, economic decline and political instability in moghese States

was invariably caused or sustained by corruptfofihe premise of this intervention by the
BWIs was that rampant corruption in any State would prevent it from fulfilling its obligation

to respect, protect and fulfil the human rights of itsgée and therefore fail in being efficient

in governancé?

In justifying this approach, the World Bank observed thfneeffective state is vital for the
provision of goods and servicesnd the rules and institutioinghat allow markets to flourish

and people to lead healthier, happier lives. Without it, sustainable development, both economic
and social, is impossibi#? On its part, the IMF attached importancefitg rpnjoting good
goveanance in all its aspects, including by ensuring the rule of law, improving the efficiency
and accountability of the public sector, and tackling corruption, as essential elements of a
framework within which economies can prosffeEurther,Olaniyan capturg corruption as a

human rights issue in the following terms:

38As above, article 28I (2).

¥ ames Gathii, AiDefining the relati ons hiUpiversiteofween ht
Pennsylvania Journal of International Lal@5, 127.

40As above, 132.

“IAs above, 143.

42As above, 127.

“\World Bank,World Development Repot997) 1.

“'nternational Monetary Fund, dAlnterim Committee Decl
(1996)<www.imf.org/external/np/exr/dec.pdf> (accessed 22 December 2017).
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€ the I ink between corruption and human rights, e:
and strong and can hardly be contested. While human rights law grants to individiatighés to live

with dignity, and freedom to explore ways towards development and prosperity, corruption, especially
largescale corruption, impedes the full realisation of these fundamental objectives. Corruption
systematically dwan my at Heabdtecatreoudmaxido, precipit
burden, and economic crisis which inevitably magnify dispossession, hunger, disease, illiteracy, and

insecurity?

From the foregoing, it is evident that corruption hagative consequences thre enjoyment
of human rights.It leads to massive uman rights violations antbss of confidence in
government when the livelihoods of people are imperilled to the extenenfless of life. In
this respect, the UN High Commissioner for Human Rights has acknowledged corruption as a

human rights concern by saying:

Let us be clear. Corruption kills. The money stolen through corruption every year is enough to feed the
wo r | chéns80 times over. Nearly 870 million people go to bed hungry every night, many of them
children; corruption denies them their right to food, and, in some cases, their right to life. A human rights

based approachto astior r upt i on r e s g esodndgingtcall foit ahsecialppolbigall ardd

economic order that delivers on ®he promises of @

The concerns of the UN High Commissioner for Human Rights about corruption are indicative
of thedirect impacthat corruption haen development. Corruption, as she suggests, depletes
the resources necessary for States to fulfil their human rights oblighti©osuption disrupts

the provision of public goods and services to the people who need them. It inhibits public access
to wealth, income and opportunity thereby undermining the principles of equal treatment,
equality before the law and nafiscrimination?® These principles are essential to the
realisation of theRTD. It is also significant that while corruption violates thehtgyof all of

those affected by it, it has a disproportionate effect on people who belong to groups that are

exposed to particular risks sual minorities, PWDsvomen, children and the potr.

Kol awol e Ol aniyan, AiThe African Union Convention on
appr ai s aAfdcan(Harbad Rights Baw Journ@#, 76.

4Navi Pillay, quoted in Wited Nations The human rights case against corrupti@®13) 3 (italics omitted).
Christof Heyns & Magnus Killander, AThe African regi
Feyter (eds)international protection of human rights: Achievements and challef2p&s) 521.

“8_yal SungaJn-depth study on the linkages between-aatiuption and human right€2007) 8.

“nternational Council on Human Rights Poli§grruption and human rights: Making tleennection (2009) 7.
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Babu notesthe effect of corruption on developmernd the impact that corruption has on

povertyin the following words

Corruption is a global problem which poses a serious threat to the development of a country and its
people. States, developed or developing, are equamgiaif this problem. Corruption, apart from

affecting the public at large, also causes reduced investment, lack of respect for rule of law and human
rights, undemocratic practices and diversion of funds intended for development and essential services,
affect s governmentdés ability to provide basic servi

the greatest impact on the most vd& nerable part o

The relationship between corruption and povergissaptly captued by Mullei as follows:

Corruption and corrupt leaders deepen poverty and make it difficult for ordinary people to get ahead as
a result of their own efforts. There is increasing evidence that costs of corruption disproportionately
affect the poor, whoat only suffer from lack of services and efficient government, but who are also

powerless to resist the demands of corrupt offiéfals.

Corruption therefore is primarily a human rightbased governance issue. It is symptomatic

of failure of institutionsand the larger framework of social, judicial, political and economic
checks and balances needed to govern effectt¢&hen formal institutions are weakened by
corrupt practices, it becomes difficult to enforce policies and laws that aim at ensuring
accountability and transparency. Combating corruption is a fundamental requirement for
achieving development goals in poor and developing countriescAmtiption initiatives are
thereforecritical in improving governance and the lives of people and in péatithose of

poor peopl€?® The threats and risks of corruption must increasinglyctresideredwhen
designing national development programmes. This is because corruption causes distortion of
government expenditure by diverting public resources away frorpgor expenditure such

as health and educatidmwards large capital projects where bribes are higher and raipant.

SRajeshBaby A The United Nationsi €GonvAntibhi aghinevi Ewor (1P
51Andrew Mullei, The link between corruption and poverty: Lessons from K&G@0) 29.

52United Nations Development Programr@®rruption and developme(2008) 5.

53As above, 6.

54As above.
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UN and regional bodies havwhus recognised the harmful effects of corruption on the
enjoyment of human rightfn addition to the view of the UN High Commissioner for Human

Rights stated aboy¢he UN Human Rights Council (HRC) recognisedesolution 7/1Xhat:

€t r ans par ebletaccountable mmdnparticipatory government, responsive to the needs and
aspirations of the people, including women and members of vulnerable and marginalized groups, is the
foundation on which good government rests and that such a foundation isspemnsgible condition for

the full realization of human rights, including the right to developrerent.

...the fight against corruption at all levels plays an important role in the promotion and protection of

human rights and in the process of creating anrenmient conducive to their full enjoymet.

éef f e c t-dowuptionamedsures and the protection of human rights are mutually reinforcing and
that the promotion and protection of human rights is essential to the fulfilment of all aspectmtif an

corruption strategy’

The HRCalso recogniseth resolution 23/%hat corruption hinders the effective promotion

and protection of human rights as wel |l as
devel op medttthusgraphdsised the need for international cooperation in the fight
against corruption at al | |l evel s because i
protecti on 0° Intheucordert of rpéenggiveosuption the dutyof Staes to

deploy themaximum available resources for the progressive realisation of-scoimmic

rightsis affectecf® This is further explained byayawickramas follows

éwhere corruption is pervasive, al | humanviiri ght s
and political rights be restricted, and when national resources are diverted from public use, Governments

become unable to fulfil their social, economic and cultural rights obligafttons.

% United Nations;Hu man Ri ghts Counci l resol utceio the promdtian aidT he r o |
protection of h.ARRGRES/7/HH2068) predmble Parac.

6 As above, preamble para 10.

57 As above, preamble para 12.

%8 UnitedNations,Hu man Ri ghts Council resolution
of human rightso UN Doc. A/HRC/23/L.19 (
5% As above, preamble para 7.

Article 2(1) of the | CESCR places an obligation on e
its available resources, with a viewdohieving progressively the full realization of the rights recognized in the
present Covenant by all appropriate means, including
Ni hal Jayawickrama quoted i n UporsCafgrensdeaoh amtbmuption, i Repor t
good governance and human rightsd UN Doc. A/ HRC/ 4/ 71

2rhjdmefitThe neg
0

2
2013), pr eamt
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Since human rights are indivisible and interdependent, corrujptipacts on all human rights
includingtheRTD. The DRD notes the concern of the UN
of serious obstacles to development, as well as to the complete fulfilment of human beings and

of peoples, constituted, inter alia, hetdenial of civil, political, economic, social and cultural
rigWtsesothat respect, the DRD requires State
development resulting from the failure to observe civil and political rights, as well as economic,
socal and c uPThernplicationihedistthatcthe failure of a State facilitate

enjoyment ofthe whole corpus of humanghts through the elimination of obstacles to

development, is a violation of the RTD

The embezzlement and misappropriation of public funds hampers the ability of the State to
provide essential services and public good which are essential to the ernj@fnneman

rights® This particularly affects th®RTD because States are supposedionder t ak e, a
nati onal l evel, al | necessary measures for
ensure é equality of op pbasictrasouicdsyedutaton, healthl i n
services, food, housing, empl &y ment and the

Corruptionfurtherresults in discriminatory access to essential public serfaocéise economic

and political disadvantagpersons and groupd#Jsually, disadvantaged andharginalised

groups orpeople such as the poor am®st dependent on public services for their livelihood

and survivaf® Corruption also weakens public institutions and erodes the values of the
principle of the rule of law. Itegatively affects the making of decisions that are supposed to

be made in the public interest thereby damaging governmental legitimacy. Loss of public
support and trust for the State and government institutions exposes the State to anarchy. When
corrupt pactices like electoral fraud and illicit funding of political parties take root, people lose

confidence in government, at timadth violent and fatal consequencés.

Corruption and underdevelopment are linked and tend to reinforce each other. Corruption

thrives where there is widespread poverty, gender imbalance, few checks on the exercise of

52DRD, preamble para 10.

53As abovearticle 6(3).

84United Nations (note 58bove) 4.
85DRD, article 8(1).

8United Nations (note 58bove) 4.
57As above.
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public power and a weak civil socif§/At the same time, efforts to tacklesse problems are
themselves hindered by corrupt practices. Where corrupt practices such as favouritism,
nepotism, embezzlement and pilferage of public funds and property are endemic, corruption
becomes a way of life and this creates a vicious cycle ¢lgaires systematic and logrm

interventions to break.

Anti-corruption efforts aretherefore more likely to succeed if corruption is dealt with as an
institutional problem rather than as a problem of individéfals.systemic approach to the
problem of corruption ensures that institutions and appropriate laws drafi¢h the
participation ofpeople affected by corruption are establisfdtlwould be expected that in

such a setip, robust antcorruption agencies backed by an independent judiciarstaong
national human rights institutions are facilitated by@nment to fight corruptiomstitutions

of the State and appropriate laws maywever on their own, not be effective in dealing with
corruption without strong engagement of the civil stycand the culture of integrity in the
public service. An engaged civil society ensures accountability in government especially where
there is a strong legal framework and an open political syStéththese parameters will in

turn largely depend on a hamrights approach to argorruption initiatives. The human rights

of people and the duties of the State to protect, respect and fulfil them must be at the centre of
those initiatives especially the human rights principles ofdisarimination and equayi,

participation and inclusion, accountability, transparency and the rule &f law.

Moyo notes that thexistenceof corruptionj mpedes a Stateds ability
protect, respect and fulfil human rigif8ecause corruption leadsiliegal diversion of public
resourcesme a nt for a countryodos devel opment i n s
becomes difficult or impossible for it to realise the RN the African context, a State Party

to the ACHPR violates the RTD whenitfail it o adopicoefrfu@dct iofle mamtsiu
In other words, for a State to protect the RTD it must strengthen its capacity to prevent or
punish corruption. When corruption is curbed the State is then in a position to fulfil its

%8United Nations Development Programme (notebave) 14.

5%United Nations (note 58bove) 5.

"°As above.

"As above.

"?As above.

“Khul ekani Moyo, fAAn analysis of the impact of corrup
33 South African Journal on Human Righit83, 210.

"As above.

SAs above.
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obligationto avail the maximum available resources for realisation of secmnomic rights

and by extension, the RTfS.

Corruptionas a human rights issue is also evident in the UNCAC and the AUCPCC. Although
the UNCAC does not explicitly address corruption as a hurigdris issue, most of its
principles are human rights principles. These principles include integrity, transparency and
accountability*” and equality before the laf®.These human rights principles are valuable
when applying the UNCAC within the dontiescortext of States Partie€n the other hand,

the AUCPCCexplicitly recognises that corruption is a human rights issue. The main objectives
of AUCPCC break new ground in international law by directly linking corruption with

violation of human rights the cantext of developmeniThese objectives are to:

1. Promote and strengthen the development in Africa by each State party, of mechanisms required to

prevent, detect, punish and eradicate corruption and related offences in the public and privaf@ sectors.

2. Promote, facilitate and regulate cooperation among the State Parties to ensure the effectiveness of

measures and actions to prevent, detect, punish and eradicate corruption and related offence®in Africa.

3. Coordinate and harmonize the policies and letislabetween State Parties for the purposes of

prevention, detection, punishment and eradication of corruption on the co#tinent.

4. Promote socieeconomic development by removing obstacles to enjoyment of economic, social and

cultural rights as well as civiand political rights®?

5. Establish the necessary conditions to foster transparency and accountability in the management of public

affairs 83

With its potential to reduce or even eliminate opportunities for corruption, the AUCPCC is an
ideal guide on how t&tes Parties can comprehensively reform their national laws for the
benef it of their S ubj e atdshius Ktrya, enbsstablish and . St a

"®As above, 212.

"TUNCAC, articles 7 and 10.

"8As above, article 11.

®AUCPCC, article 2(1).

80As above, article 2(2).

81As above, article 2(3).

82As above, article 2(4). Emphasis added.
83As above, article 2(5).
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strengthenelevantinstitutional and legal mechanisms locally if the fight against corruption is
to be won and thelmuman rightsbligations under the AUCPCC dischardéd.

5.4 Corruption and theRTD in Kenya

5.4.1 The pre2010 experience

Anti-corruption initiatives in Keya have had little success since independence. Many
interventions have been recommended, there have been public campaigns to raise awareness
about corruption and its consequences, there have beetoanfition institutions and legal
reforms to improve antrols in public administration, the government has signed and ratified
regional and international argorruptiontreatiesput empirical studies show that the intended

changes have not happerféd.

The reality that corruption is systemic in Kenya isuwtoented in a survey on national ethics

and corruption carried out by the EACC in 2015. In that survey, the EACC set out to document
and measure the nature and extent of corrupt practices and unethical conduct that the Kenyan
public encounters on a daily $i8° The findings were based on information on the levels of
corruption and unethical behaviour, services in the public sector most prone to corruption, the
effectiveness of existing antorruption initiatives, access to awsbrruption services and
sources of information on corrupt practices and etficBhe survey found that 74% of the
respondents perceived that there were high levels of corruption in the country with 94 per cent
of them being of the view that that the giving and receiving of bribeshedgading form of
corruption followed by embezzlement of public funds at 59.1% and misappropriation of public
funds at 54.898° The survey also established that 62% of the respondents held the view that

greed was the leading cause of corruption andhisatbehaviour in the public service and

840laniyan (note 4%bove) 85.
8nternational Council on Human Rights Poli&yerruption and human rights: Challenges and opportunities

(2009) 8.

8¢Ethics and AniCor r upti on Commi ssi on, iNati onal Et hics and
<www.eacc.go.ke/Nationdtthicsand CorruptionSurvey2015ReportdMarch2016.pdf (accessed 9 March

2018) xii.

87As above.

88As above, executive summary para (a). Embezzlement refers to theedishoguisition and transfer of public
funds or resources by a public officer for personal use and misappropriation to the misallocation or wrongful use
by a public officer of public funds placed under his cA®above, para 3.1.2.
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appreciated that corruption caused poverty (34.8%) and underdevelopment 62\3%ps
been established earlier in this work poverty and underdevelopment are phenomena that violate

human rights.

The problems fated with corruption in present day Kenya began with coloniatddnder
colonial rule, natives were illegally, and through the use of force, deprived of their land and
what they witnessed consequently was the extreme prosperity of the Eusepdéens who
acquired that lan® This was coupled with the shock of an alien economic system from Europe
that was already operating with some degree of corruptidhe highly centralised form of
government inherited from the colonial State, its econgnlicies and sociaultural set up
accelerated the rise of corruption as a way of life in the independent State especially within the

governmental bureaucraé$.

Corruption generally thrives where there is a higtentralised government argbwer is
concentrated in the hands of a few people. This allows the wielders of political power, their
associates, their relatives, their cronies and those who are wealthy enough to bribe them, shape
national policy to further their own interests. Policy makers magtber set policy to favour
themselves and their investments, allocate public land or public corporations to themselves and
also rig elections to hold the State captive to them. Such a scenario engendéesniong
corruption because it becomes very difftdolget genuine regime change through free and fair

elections.

The 1964 Republicandbstitution of Kenya created a highly centralised government structure
that concentrated enormous power in the executive headed by an imperial president. In 1964
and 1965, the civil service changed from its composition of 95%Kemyans to consist almost
entirely of Kenyans. At that time, a majority of the population had little experience or
knowledge of both political and economic affairs. The consequence of this was Stmeil
andwell-educated African elite took control of both the political and ecooa@ffairs of the

nation through dighly centralised system of governance. Effectively, in 1864 1965, the

8%As above, executivausnmary para (b).

9Kivutha Kibwanaet al, The anatomy of corruption in Keny2006) 21.
91As above.

92As above.

%As above, 24.
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executive by decreereated an inexperienced administrative cadre which was unaware of the

effect of corrupt practices on themselves and thaintry >

To address the problem of inexperience in the civil service, the Ndegwa Commission of 1971
was established to fitransform the public ser
administering public affairs into an instrument of developmeamagement: One of the key
recommendations of the Commission was that civil servants be allowed to participate in private

enterprise, which later turned out to be a great incentive for corruption in the public $&rvice.

This recommendation of the Commiass laid the ground for public servants to engage in
private business while in active service. The argument was that this was a good strategy in
indigenising the private sector which had been dominated by foreigners. The Commission
justified this strategyas being an important complement to other efforts to Africanise the
Kenyan economy’ This was an appealing political position since it was projected as a vehicle
for addressing racial disparities and encouraging the development of a more inclusive society
But by the end of the 1970s, it had become evident that this arrangement was not achieving its
intended purpose of indigenising business but rather producing and encouraging the abuse of
public office®® Involvement of public servants in private businedsle in active service, it

emerged, was inherently in conflict with the proper management of public &ffairs.

The Report of the Ndegwa Commissihbecame the foundation of State capture by an

African elite who facilitated the acquisition by governmentlistretionary powers that were

used to influence the formulation and implementation of laws that allowed access to and
pilferage of public resources and the capture of private enterpriseslifadual benefit rather
thandevelopment of the Kenya econoimythe public interest. As the World Bank noted, this
State capture by a smal/l African elite man
parliamentary votes and presidential decrees to private interests; the sale of civil and criminal

court decisionsto private interest; corrupt mishandling of Central Bank Funds; illegal

94David HimbaraKenyan capitalists, the state and developni&894) 115.

%As above, 117.

%As above, 122.

9’As above.

%As above.

%°As above.

0%Republic of Kenya,Report of the Commission of Inquiry (Public Service Structure and Remuneration
Commission) 19740971(1971).
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contributions by private actors to political parties ancctiennellingof state funds for personal

us &o .

The political environment in newly independent Kenya was conducive fogrtheth of
corruption and the years after the Ndegwa Commission Réygginning from 1972marked

the commencement of grduorruption and economic crinie Kenyal®? During that period,

a new neecolonialist bourgeoisie formed and aggressiyrlysued capitalistic goals that they

had been unable to pursue during the colonial era. With enormous political and economic
power in their hands, they interacted with international elites who were anxious to invest and

do business in Kenya and thereforeated policies that best suited their interé$ts.

The State capture that provided an environment for corruption to thrive, took place within a
neopatrimonial system of governance which is characterised by the centralisation of power,

the exercise of pedn-client politics and personalised rdfé. Neo-patrimonialism is the
modernday variant of patrimonial rule in which the whims of the ruler always supersede
formal laws% Patrimonial rule is distinguished from rational legal authority in which exercise

of power is based on respect for institutions and the"¥&@ratton and van de Walle describe
neopatrimonialism as a system of governance where some individual rules by personal
prestige and power and ordinary npbesod | heo uasreeh a |
with no rights or privileges other than those bestowed by the ruler. Authority in patrimonial
systems of governance is entirely personal i s

any codified system of laws§’

The neepatrimonial gstem of governance is about personalised rule and is therefore
susceptible to manipulation and abuse. The political leader in gatgmonial system
exercises wide discretion in decision making and applies illegitimate means to get quicker

results and igher benefits%® Formal institutions of thetGte are hardlyespectedand they

04world Bank,Anticorruption in transition: A contribution to the policy deb&2©00) 9.

Himbara (note 94bove) 122.

103As above.

Morris Odhiambo, #fCorruptiomaamd moegiaime syshembi dat il
Morris Odhiambo (eds) nt egr ity i n KéAlpads public service

10°As above.

106As above.

0%Michael Bratton & Nicholas van dewalle, Democratic experiments in Africa: Regime transitions in
comparative perspecti@997) 61.

1080dhiambo, (note 104bove) 7.
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usually work for the personal whims of the individual leader. The retention of political power
is the main agenda for most Rpatrimonial leaders. Because of disrespect lier formal
institutions of governance, corruption becomes a central feature of@atréaonial system
and provides an avenue for consolidation of political power. Political power in turn avails

public assets necessary for political patrondge.

The primay causeof corruptioncan be attributed to a condition in society where the key
institutions of the State that are meant to support the rule of law and good governance are
deliberately undermined to the point where they do not uphold the rule of lawimtlbest
interests of a countrd® In Kenya, the undermining of key State institutions was undertaken
during the ongarty State to the extent that they were weakened by centralised and
personalised presidential power leading to poor institutional gamee!!! Poor institutional
governance in turn largely contributed to the creation of an environment within which

corruption thrived and reached devastating let/ls.

The exercise of centralised and personalised presidential power led to the ascendancy of
predatory forms of neopatrimonialism with a stranglehold on economic and political power
through which corruption thrived and influenced decigimking in governmerit?
Corruption became so pervasive and entrenched that Kenyan society adapted to itnd.ccordi
to Hope:

Individuals, as well as those in authority and/or influence, tended to shift their loyalties and allegiances
to the ruling regime for reasons of both personal survival and economic gain. The system of patronage

therefore thrived and corrupt haviour cascaded down to the society at latje.

An environment was therefore created for corruption to become rampant. Corruption became
a way of life especially where transactions with government or with public officials were
concerned. These transacsobecame more about securing personal and private objectives

than about the public interest and th®reby

10%As above, 9.

1%Hope (note &bove) 494.
1IAs above.

11275 above. 495.

13as above.

14as above.

115As above.
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For instance, under the Moi regime, a system of looting authorised by the presidency emerged
through wiich it is estimated that the country lost Kshs. 635 billion in the twknty years

that it was in powet!® The postMoi governments found this system of comiop so

entrenched and soon goaught up by it despite having been elected on pledges of being
committed to good governance and the rule of #\during the Kibaki regime, the National

Treasury conceded that that the country was losing approximately Kshs. 270 billion annually

to corruptionasumequalto 25t03086f t he gover n m2OAW2014 Firancilg et f «
Year!!®In terms of socieeconomic cost, this amount would have been sufficient to fund free
primary and secondary education for 18 years, purchaseetmatiral (ARV) and malarial

drugs for 10 years and drill 135 million boreholegptovide safe drinking water to hundreds

of thousands of Kenyarts®

The colonial State had appreciated the dangers of corruption and enacted the Prevention of
Corruption Act (PCAY?%in 1956. The Act did not define corruption and one had to refer to the
Pen& Codée?! to establish what acts that were punishable as acts of corréftBections 99

to 107 of the Penal Code largely dealt with abuse of office thereby leaving out many forms of
conduct that would amount to corruption. In 1997, following pressure ttemelopment
partners notably the BWI<3 the Kenya AntiCorruption Authority (KACA) was established

under section 11B of the PCA through the exercise of powers conferred upon the president by
that section of the law?*

The KACA was shortived. Three years after its establishment, the High Court declared it
unconstitutional This was in the case @achiengov Republi¢t?® where the Gurt narrowly
interpreted the constitution and declared the PCA inconsistent with thewomsin as far as

the establishment of KAC was concerned.hE applicantsn the casénad been charged by
KACA with several counts of abuse of office. KACA had obtained thevagit consent from

U8ichaelaWrong) t 6 s our turn to eat :bloieh(20095184485y of a Kenyan
1"Hope (note &bove) 496.

11805 above, 501.

119s above, 502.

120Chapter 65, Laws of Kenya (now repealed).

121Chapter 63, Laws of Kenya.

122As above, sections 9807 (now repaled).

12%Republic of KenyaReport of the Task Force on the Review of the Legal, Policy and Institutional Framework
for Fighting Corruption in Keny#2015) xxxi.

1245ee, Legal Notic&0 of 1997.

1252000) eKLR.
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the AttorneyGeneral to prosecute them as required byPBA. The applicants challenged the
legality of their prosecution on the ground that the law creating the KACA was unconstitutional
because it created a body that purported to prosecute offences under the PCA. Their argument
was that prosecutorial powerere exclusiely vested in the Attorney &heral by section 26

of thethen constitution. They asked theut to determine twssues namely, if the Attorney
Gener al 6 s c omssation was walid tutder itherstjgution and whether the
provisions @ the PCA establishing the KACA were constitutio®lIn finding that section

11B of thePCA was unconstitutional, theoGrt held that:

When [section] 11B was inserted into [the Prevention of Corruption Act], the provisions of [section] 26

of theConstitution remained unamended. Under [section] 26 of the Constitution the Attorney General is

the principal legal adviser to the Government of Kenya. He has powers under the Constitution to institute
and undertake proceedings and to take over or diswentriminal proceedings instituted or undertaken

by any person or authorityé From the foregoing;
Prevention of Corruption Act is] in direct conflict with [section] 26 of the Constitution. Whether or not

KACA purports to act under the direction of the Attorney General in relation to prosecution, the exercise

of powers under [section] 11B of [the Prevention of Corruption Act] offends the Constitution ... That is

unconstitutionat?’

The Gachiengodecisionset abad precedent whemaispects in corruption casesutd hide
behindnarrow interpretations of theonstitution to evade psecution. The decision of the

Court effectively declared that KACA, its activities and programmes weoenstitutional.

The decision failed to apply the Aintention
statutes?® The Courtfailed to contextualise the mischief that the PCA sought to cure by
establishing the KACA and donating tt prosecutoriabowers. The Gurt ought to have
purposively interpreted section 26 of the Constitution with regard to prosecution of acts of
corruption and considered the interest of the people of Kenya in eradication of corruption,
which was the intention of parliamemhen establishing the KACX® This intention is evident

in the preamble of the PCA where it is stated that the PCA was enacted for the purposes of

preventing corruption in Kenya.

126As above, 12.

127As above, 4.

PFor detailed discussion on the #Ainte
Gagel er, Legi s | aMohasheUniversityéawtReveeln 6 ( 2015
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Subsequent to thBachiengalecision, the government established the -Qairuption Police

Unit (ACPU) to take the andtorruption agenda forward® The ACPU did not only lack
sufficient resources to operate or an institutional structure within which to work effectively but
also lacked legddackingwhichanswered the questionlefality raised in th&achiengaase
although it had inherited all the cases that the defunct KACA had been investigaing.
advisory board wasd up to advice the ACPU on haw carry out its investigative function.
This board remained largely inaet because of the lack of a legislative framework on which
its existence was basét. Another problem with the ACPU as an investigative body on
corruption matters was its lack of independence from other government offices. The ACPU
was headed by the Commigner of Police who was an appointee of the President and who in
the conduct of corrupticrelated offences was answerable to the Director of Criminal
Investigations3?

Despite these hiccups, the ACPU received moretaints tharnts predecessor, KACAad
received in its lifetime and produced more followp reports on the complaints that it received

than KACA had. However, none of these cases ever resulted in a conviction and many others
were never prosecutédf For instance, ilRepublic v Attorney Genalrex parteKipngenoarap
Ngeny*®*the applicant was a powerful minister in the Moi government who was charged with
high level corruption under the PCA after being investigated by the ACPU. The Attorney
General initiated prgecution of the minister iB001,nine years after the alleged corrupt acts

had taken place. The High Court stopped the intended prosecution on the ground that the long

unexplained delay in prosecuting the minister was oppressive and vex&tious.

The difficulties created by th&achiengodecision for the anitorruption agenda in Kenya,

were somewhat cured when the ABbrruption and Economic Crimes Act (ACECA)

130As above, 77.

131As above.

132As above.

133As above.

3As above, 7879.

B3High Court Civil Application No. 406 of 2001 (unreported).

138Gathii (note 3%bove) 161.

BAct 3 of 2003. In its preamble the ACECA is introduced as legislation that provides for the prevention,
investigation and punishment for corruption, economic crime and related offences. It established the Kenya Anti
Corruption Commission (KACC) as the body mandateinplement the law through investigation of corruption

and economic crime, assisting law enforcement agencies in related investigations and educating the public on the
dangers of corruption and economic crime with a view to enlisting public suppornimating the vices. The Act
broadly defines corruption to include bribery, fraud, embezzlement or misappropriation of public funds, abuse of
office, breach of trust and dishonesty in tax and public office election matters. It defines economic crime on the
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repealed and replaced the PCA. In its-aotiruption agenda, the ACECA was to be supported
by the Public Officer Ethics A{POEA)!*® The ACECA and the POEA came into operation
on 2 May 2003. The other critical legislationtire fight against corruption walke Witness
Protection Act (WPAY*° which became operational on 1 September 2008.

In addition to these developments, Karsigned and ratified the UNCAC contemporaneously

on 9 December 2008ecoming the first StateaRty to it. The stated intention of doing so was

to undertake several asgorruption initiatives aimed at ensuring total compliance with the
UNCAC and to enser i mpl ement ati on of t h etoleqrresr ®r n me n |
corruptiont® The NARC government had largely been elected in 2002 on aoaniption

platform. Before the 2002 elections, rampant corruption had led to high costs of doing business

for local and foreign investors, poor returns on investments, breach of the rule of law, poor tax
revenues, market distortionsidened fiscal deficits that resulted in macroeconomic instability

and a rise in poverty levels with persons living below the poviergyrising from 46% of the

population in 1990 to 56% in 2002

To give effect to the UNCAC and also pursuant to its electoral pledges on corruption, the
NARC government launched its Comprehensive Adiruption Strategy (CACS) in 2004

An action plan wa circulated with it as a show of commitment to fighting graft and improving
on fiscal transparency. The strategy identified five areas of action that constituted its pillars.

These areas werlé?

other hand as being fraudulent acquisition and disposal of public property, tax evasion and dishonesty relating to
the maintenance or protection of public revenue.

38Act 4 of 2003. The POEA was enacted to advance the ethics of public officers. It proeintds af conduct

for them and requires financial declarations from certain categories of public officers. These are those public
officers who work for government departments, the parliamentary service, local authorities, state corporations and
public univesities. The code of conduct established by the POEA demands efficiency, honesty and
professionalism in the public service. Public officers are required by the code to uphold the rule of law in the
course of their work, not to improperly enrich themselwesirtue of their positions, to disclose any conflicts of
interest that arise in the course of duty and to be politically neutral.

B%Chapter 79 Laws of Kenya. The WPA seeks to provide for the special protection of witnesses especially in
criminal cases wére such witnesses have important information and face the potential risk or intimidation due to
their cooperation with the prosecution and law enforcement agencies. Protection is also extended to relatives of
such a witness where they are at risk. It ldighes the Witness Protection Agency which is charged with
establishing and maintaining a witness protection programme.

“YRepublic of Kenya, i%essiontofrthe Cenfererice ohBtates Paties td theeUnitgd
Nations Convention again€tor r upti ono (2009), para 2.

YRepublic of Kenya, i“Gessiamfrthe Centerariceeahstates Patties ta theeUnitéd
Nations Convention against Co fThe UNQAC commiande2edi®rvjocegsar a 5 ;
in Kenya(2010) 1.

MZRepublic of KenyaGovernment of Kenya comprehensive-aotiruption strategy(2005).

143As above, annex 1.
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1. Enactment of necessary legislation to establiggislative platform on which to anchor the war on

corruption.

2. Vigorous enforcement of antiorruption laws through investigation of offences of corruption and

economic crimes as well as recovery of corruptly acquired property.

3. Identification and sealingf corruption loopholes through institution of effectipeblic-sector

management controls.
4. National public education aimed at stigmatizing corruption and inducing behavioral change.

5. Implementing macroeconomic and structural reforms to reduce the noeicend demand for

corruption by scaling down the role of the public sector and bureaucracy.

In 2005, the Kenya National Commission on Human Rights (KNCHR) began questioning
extravagance in government and how it affected thelestig of Kenyans. THENCHR came

into operation in 2003 having been established under the KNCHR Act!%00% KNCHR

was established for the purposes of the better promotion and protection of humal{¥ights.
was charged witamong other things, informing and educating the public on human rights so
as to enhance respect for human rights by means of continuous programrassarch,
publication and symposi4® In carrying out its mandate, the KNCHR was to have regard to all
applicable international human rights standards and particularly the fact that human rights are

indivisible, interdependent, interrelated and of edgualbrtance for the dignity of everyoh¥.

In a 2005 publication, the KNCHR detailed how the new NARC government which had been
elected on a campaign pledge of zero tolerance of corruption spent approximately Kshs. 878
million on the purchase of luxury camainly for the personal use of cabinet ministers and their
assistant$*® The study found that in the 2004/2005 Financial Year, Kshs. 870 million had been
allocated for various social projects to the poorest 31 constituencies in Kenya under the

44act 9 of 2002.This legislation was repealed by the Kenya National Commission on Human Rights Act,
2011(Act 14 of 2011) which was enactedyive effect to article 59(4) of the Constitution of Kenya, 2010. The

major change in the law is that the Kenya National Commission on Human Rights established by the 2011
legislation is an independent constitutional commission under article 59(1) ofatgitGtion, unlike its
predecessor which was a statutory commission.

14°As above, preamble.

148As above, section 16(c).

47As above, section 17(c).

“Kenya National Commission on Human Ri gekttawgancdibhi vi ng
K e n y(20@5)<www.knchr.org/Portals/O/EcosocReports/Living_Largexpgfccessed 10 March 2018).
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Constitueng Development Fund (CDEJ? If the CDF Committees in these 31 counties had
opted to buy the same set of luxwmhicles,they would have to forgo all the projects they
were funding for that year. This amount of money would have been sufficient to see 25,000
children through the entire eight years of primary school eduéatiand provide ARV
treatment for 147,000 human immudediciency virus (HIV) positive people for one yéat.

This extravagance in the use of public funds amounts to misappropriation af furids
especially in a country where poverty is rampant. It results in resentment of government
institutions by the public and erodes the confidence of external financiers such as the BWIs
who provide external support to development initiati?é$ronicaly, two years earlier in the

2003 ERS, the Minister for Planning and National Development had reminded Kenyans that
as they moved from a State controlled economy to a marlaited one in the 1990s,
corruption and wastefulness in the public sector hagumined and slowed down the macro

economic reforms undertaken to facilitate that shift for the benefit of the pédple.

The conversation thahe KNCHR had started within its médate in this reportvas about
government expenditure as a human rights con'ééhe ICESCR sstout the human rights

ideal of huma beings living a life free frorfear and want>® This freedom can only be found
where everyone enjoys not only civil and political rights buts also economic, social and cultural
rights1°81t is for this reason that the ICESCR places an obligation on States Parties to fulfil the
range of economic, sociahd cultural rights that it proclaims through appropriate legislative,
administrative, budgetary and other measures so as to fully realise those rights to the maximum
of their available resourcés’ Where a sizeablgroportion of State resourcesdivertedto the
unnecessary luxurious comfort of a few individuals at the expense and serious deprivation of
poor and other vulnerable people, as happened in this case, grave human rights concerns
emerget>® The use of State resourcestlits manner fails the tesf Stateobligatiors to fulfil

human rights and is therefore a violation of those rights, particularlRTie Following its

149%As above, 5.

150As above, 9.

1SIAs above, 10.

152As above, 6.

Republic of KenyaEconomic Recovery Strategy for Wealth and Employment Creation,220F%2003) v.
15As above, 8.

Y CESCR, preamble para 3.

156As above.

157As above, article 2(1).

5% enya NationalCommission on Human Rights (note la8ve) 8.
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consideatonofKenyadés i niti al report ohe CES@GRdisedment at
concerns about corruption, which in itew had adverse effects on the realisation of human

rights. In recommending that Kenya intensifies efforts to prosecute corruption cases, the
CESCR regretted that:

€ despite the State partyods fzero t olleaffeatnhee o pol i
realization of economic, social and cultural rights and there have been few prosecutions for corruption
in the State part}?®

National éfortspr i or t o t he CiachideBadicanfererte om the luman aghts
dimensions otorruptionorganisedoy the KNCHRin March 2006 The conference brought
together African CSOs and national human rights institutions to explore the human rights
aspects of corruptioff® The conference was part of a broad strategy of the KNCHR to
demonstratehe links between corruption, human rights and poverty. KKWE€HR observed

that the theme of the conference was important because corruption seriously undermines the

protection and enjoyment of human rights in that:

€ it seriousl y sationhof ebandms, socialeandfculturdl rightse @rand corruption in
particular diverts resources from the intended public use in realisation of rights to decent livelihoods into
private bank accounts. Besides creating sudden and extreme income ineqtraditifagersion of these

kinds of resources causes massive human deprivations. It also causes distortion of government
expenditure by diverting public resources from-pomr expenditure, such as health and education,

towards large capital projects whemes are highet!

The Nairobi Declaration and Plan of Action adopted at the end of the conference recognised
that corruption undermined the protection and promotion of human rights by causing massive
human deprivation especially affecting the poor anherable members of sociel§? The

participants of the conference therefleore re

BYnited Nations, AfConsideration of reports submittec
concluding observations of t he Commi ttee on Econo
E/C.12/KEN/CQ1 (2008) para 10.

®Kenya National Commi ssion on Human Right s, AiThe ht

<www.knchr.org/Portals/O/EcosBeports/Human%20Rights%20Dimensions%200f%20Corruption. pdf
(accessed 10 March 2018) 1.

16IAs above.

162As above, appendix 1 para 4.
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society and agreed to work progressively towards the recognition of corruption and economic

crimes as crimes against humarifty.

The KNCHR anticorruption campaign was aimed at getting Kenyans to see that their inability
to achieve meaningful development was closely linked to the inability of government to
prudently use public resources to realise the most basic needs of a nofjgetyans®*Kiai
observes that corruption constitutes a shocking violation of human rights which sucks public
funds into private hands and perpetuates discrimination against the poorest in'8okiety.
concludes that this situation can be arrested thrdhg recovery of looted funds, access to
information held by government especiallyarhation on government financgerocurement

and contracting and a vigilant citizenry that is informed and ready to challenge abuse of

power®

In furtherance of the CAGXenya became a State party to &1éCPCCon 2 March 2007.
The countryds commitment to combating corruj
was statedtathe 2009 Doha Conference of Stateartes to the UNCAQy the head ofhe

Kenyandelegation in the following words

At the regional level, | am glad to report that Kenya ratified the African Union Convention on Preventing
and Combating Corruption on 2 March 2007. In this regard, Kenya is working closely with other AU
members incombaing corruption. However, as States Parties to the AU Convention we must

courageously move forward to operationalize it alongside the UN¥AC.

With theabovementionetkgislative, policy and internationabman rightdaw interventions,

it is ironical thatkenya prior to the 2010 constitutional order still struggled with corruption as

an obstacle to development especially after the election of the NARC government. During the
NARC governmentds ter m, corruption sewnred tc
undermined leading to conflict in the 2007 elections, poverty increased due to pilferage of

183As above, para 13(2).
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public funds, investor confidence was destroyed reducing economic growth, and crime

increased in the form of terrorism, drug trafficking and money laund&ing.

I n 20009, t he British government whil e ackno
bilateral donor at that time, disclosed that only 30% of its aid was channelled through the
Kenyan government due to concerns about corruption and conceded thauptioarand
governance issues were adequately addressed, British aid to Kenya would be mucfi®higher.

In its pledged support to help combat corruption, the British government took the approach of
helping to improve accountability and transparency in goventyrinding civil society efforts

to create awareness and increase demands for accountability and ensuring that British aid was

only used for its intended purpose which it identified as being poverty redtiion.

One of the reasons that may be attributed to this state of affairs is the failure to elevate the fight
against corruption in Kenya to the level of a human rights issue especially as a violation of the
RTD. Corruption should be elevated to a human riglsisaecause it depletes resources that
would otherwise go to improving the lives of everybody and particularly the most vulnerable
in society. Corruption in this sense affects the ability of the State to meet the basic needs of its

citizens!’* On making corhating corruption a human rights concern, Gathii observes that:

éif we understand corruption as a nationwide pro
millions of Kenyans6é rights to health,satathucltc at i on
broader and generalized level. The category of human rights violations should be expanded to cover

women, children, minorities and the disabléd.

It is worth noting that prior to the promulgation of @@10 Constitutionthe High Court was

alive to the fact that corruption had a negative impact on the lives of Kenyans. This was at a
time that persons suspected of highel corruption sought to use the court process to bar their
prosecution for technical reasons or under the guise thapsasécution would violate their

rights to a fair trial. In the case dhristopher Murungaru v Kenya Ar@orruption

188British High Commission NairobiTowards a better future: Working with Kenya against corrup(o09) 2.

189As above. The study by the British High Commission in Nairebéealed that about 34,000 Kenyans die from

mal aria annually yet the Kshs. 40 billion |l ost in Ken
would have been sufficient to provide the entire population withraalarial nets and make Kgmalmost malaria

free.
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Commission (No2),2”2 for examplethe plaintiff, a former powerful minister in the NARC
government was served with a notice under sectoof 2ne ACECA by the KACC requiring

him to furnish it with a statement detailing his properties and dates of their acquisition and of

his bank accounts. Section 26 of the ACECA requires the government to serve such a notice

on anyone it reasonably suspect corruption or economic crime. The plaintiff sought to have

section 26 declared unconstitutional on the ground that it violated his right to a fair trial. In
finding section 26 of the ACECA constoatuti on

fair trial, the Court stated:

éthe massive and debilitating cancerous nature of
to i mpoverish the great maj or ity -dovh infiadtrecturdS e ny an
inadequate health servicassd mediocre and inadequate educational facilities. It has led to spiral inflation

and unemploymenrif?

However, this holding of the Court was maalgter dictumandtherefore the human rights
approach to combating corruption was not effectively develdp&ihoped that in the post
2010 dispensation, the human rights approach will find judicial implementation when dealing

with corruption cases.

5.4.2 The post2010 experience

Article 10(2)c) of theConstitutiondeclares h at fAgood governance, i nt
accountabilityo are some of ovérfamce. Mhe trafterecf | v al
the Mnstitution were informed by endemic corruption in the management of public affairs that
had for many yea brought governance into disrepute and hindered development since

independencé’® As Lumumba and Franceschi observe:

These principles and values, it is hoped, will go a long way in curbing vices such as corruption, tribalism,
nepotism, oppression, impiyi and lack of integrity, hatred, greed and violations of human rights,
political and economic injustices and division. The desired end result is better service delivery to the

people which in turn should lead to marked developments in all sectorseafahemy:

1732006) eKLR.

174As above, 82.

"PLO Lumumba & Luis Franceschihe Constitution of Kenya, 2010: An introductory commen(@0¢4) 106.
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This constitutional promise of good governance, integrity, transparencgcandntability in

governance is given further backing from a human rights perspective by a raft of provisions in
the BoR. The BoOoR is proehgamseddamoiantinotegan
framework for social, é&CTheniroporacce af thelBoR imthe ur a l
architecture of the Constitutiaa then set out as being tecognise and protect human rights

and fundamental freedoms sof#s preserve the dignity of individuals and communities and

to promote social justice and the realisation of the potential of all human B&ihgs.

Article 21(1) of the Constitutiorp | aces a fAfundament al dutyo on
Aobser ve, oteexcpgectp,romote and ful fil the right
The State must also take measures whether legislative, policy or otherwise to ensure the
progressive realisation of soeé@onomic right$/°In performance of these duties, thetSia
expected to take into account the needs of
members of society, persons with disabilities, children, youth, members of minority or
marginalised communities, and members of particular ethnic, religious ouratult

¢ o mmu n ¥Thesesdoties implicitly call upon the State to ensure that public resources

meant to ensure that these duties are achieved, are not diverted to private hands.

To realise theRTD in Kenya, the substantive rights to humdignity,'8! access to
information'®? and socieeconomic right$® must be brought to bear and play a central role in
the anticorruption agenda. Human dignity lies at the centre of the full realisation of all human
rights and the achievement of the full potentiithe human person, a critical component of
the RTD. Access to information held by the State is important for the enforcement of human
rights and it is therefore imperative that the State makes public any important information
affecting the nation. Acas to information is important for development discourse in any
society!® Availability of information contributes to growth and developmesnd the

safeguardingf the welltbeing of society. Soctieconomic rights are by their nature heavily

"Constitution of Kenya 201 @rticle 19(1).
178As above, article 19 (2).

1%As above, article 21(1).

180As above, article 21(3).

18IAs above, article 28.

182As above, article 35.

18%As above, article 43.

B4 umumba & Franceschi (note 1above) 174.

149



affected by couption since they are heavily dependent on the availability of public

resources®®

Beyond the BoR, the provisions of chapger of the Constitutioron leadership and integrity

are critical for combating corruption. TH&onstitution decreethat the autbrity of a State

office is a public trust which must be exercised in a manner that respects people and brings
about public confidence in the integrity of the offi€®@As a guiding principle of leadership

and integrity, public service must be selfless aalklg based on the public interest and
accountability to the p u%Roithspirpmse, the Candlisn deci s
demanded that parliament enacts law to establish an ethics adramfition commission to

ensure compliance with arehforcement of the constitutional provisions on leadership and
integrity 128 The Constitution als@equired parliament to enact legislation that would establish
mechanisms for the effective administration of its provisions on leadership and integrity

espeally with respect to public officers?

To fulfil these constitutional demands, parliament enacted the Ethics arCémtption
Commission Act EACC Act)!®® and the Leadership and Integrity Act (LIR).The EACC

Act was enacted to establish the EAGQfirsuan to the requirements of article 79 of the
Constitution of Kenya 2010. The EACC replaced the KACC established under the ACECA
and was conferred with powers to educate the public and create awareness on its mandate,
undertake preventive measures againstthiced and corrupt practices and conduct
investigations either on its own initiative or upon a conmplaeing madeabout unethical or

corrupt practice$?> The EACC was also vested with powers to fight corruption under the
ACECA®and the LIA. The LIA on the other hand, was enacted by parliament to give effect

to the provisions of chapter six of tB@nstitution orleadership and integrity as demanded by

185Gathii (note 3%bove) 174See alsoConstitution of Kenya 2010, article 20(5).

18Constitution of Kenya 2010, article 73(1).

8'As above, article 73(2).

18As above, article 79.

189As above, article 80.

190Act 22 of 2011.

9IAct 19 of 2012.

9EACC Act, section 13(2). The EACC in elaborating jitswers and functions describes its core mandates as
being to Acombat and prevent corruption and economic
measures, public education and promotion of standards and practices of integrity, ethics@ndrantipt i ono6. Se
EACC, AAbout EACC: Vivew.eaco.gokelddfaulasp?pagadfarcessed 9 March 2018).

198ACECA, section 3@). The EACC is under this provision vested with powergsaay out any function,

transaction, investigation, prosecution or civil proceedings carried out by or on behalf of the defunct KACC.
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article 80 thereof. It establishes mechanisms for the administration of the constitutional

guidelines on leadership and integrity in the public sef\ite.

Whereas the courts have recognisedstheéutorymandate of the EAC&@ combat corruption

as a mandatthat flowsfrom an anticorruption theme in the Constitution, they have failed to
enforce that mandate from a human rights perspective. For exampighias & Anti
Corruption Commission v National Cereals & Produce Big&°the Court ofAppeal invoked

the Aunaguoonsisertari or rupti on theme that inuns
allowing the EACC to participate as an interested party in the api@4le EACC had sought

to be joined as a party in the appa&ad adduce further evidence despite the fact that it had not
been a party in the proceedings in the High Court that precipitated the tdésd. EACC

relied on its statutory mandate to combat corruption under the EACC Act in seeking to be
joined as a pd&y so as to adduce evidence that the transactions that were subject matter of the
case werdorgeries and did not originate from the alleged solit¢&he Court held that the
EACC not only had a fundamental statutory mandate to fight and combat corruption, but also
a constitutional on&® The Court observed that:

The applicant is established by ththics & Anti-Corruption Act, No. 22 of 2011Act No. 2 of 2011

itself is enacted pursuant gticle 79 of the Constitutiorwhich requires Parliament to enact legislation

to establish and independent ethics and-@mtiuption commission and with the mandate of ensuring
compliance with and enforcement of plter six of the Constitution on leadership and integrity. By virtue

of the provisions of its constituting Act the applicant is empowered among other things to conduct
investigations pertaining to alleged corruption on its own initiative or complaint nyaaeylperson; to

monitor the practices and procedures of public bodies to detect corrupt practices; to institute and conduct
proceedings in court for purposes of recovery or protection of public propertyr the freezing or
confiscation of proceeds daforruption or proceeds related to corruption; to undertake preventive
measures against unethical or corrupt practices; and to request and obtain professional assistance or

advice from such persons or organizations as it considers appréfftiate.

Further, inmaking its decision, the Cougmindedtself ofits duty to apply the national values

and principles of governance set out in article 10 of the Constitution when applying or

199 |A, section 4.
1952014) eKLR.
1%As above, 5.
197As above, 2.
195 above.
199As above, 4.
200As above.
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interpreting it, famong them goodntgdvV¥ rinanc. e
The Court regrettably missed the opportunity to link the fight against corruption to the national

val ues of principles of governance relatin
inclusiveness, equality, human rights, fdscrimination and protection of the

mar g i n?¥Wwhicls aredimportant values and principle for realisation oRTB.

In the case oKamau VvEthics & AntiCorruption CommissioA?® the Court of Appeal had
another occasion to deal with the issue of corruption in Kenya. In thatreasmurt reaffirmed

its commitment to upholding the values and principles of good governance, integrity,
transparency and accountability when applyind eaterpreting the Constitution. To its credit,
the Court, for the first time, appreciated the validsuman rights, equity, equality and social
justice as being also important in the war against corruptforhe Court statethat

At the heart of théast four values [good governance, integrity, transparency and accountdilesitsth
obligation to undertake a concerted and sustained fight against corruption. Otherwise put, corruption is
one of the most pernicious practices that undermine the valugpan governance, integrity,

transparency and accountability, human dignity, human rights, equity and equality, and sociaPjustice.

However this recognition of corruptioas a human rights issue was not developed further and

was not considered in theain determination. In this case, the appellant was a former Cabinet
Secretary for Transport and Infrastructure. He had been charged with the offence of abuse of
office based on recommendations from the EACC to the Director of Public Prosecutions (DPP).
Therecommendation was made at a time when the EACC had no commissioners in office due

to their resignatio”The Court found therefore found that the EACC was properly constituted

at the time the recommendation to the DPP was rffédand therefore prohibitedish
prosecution on that grourfHowever , the Court |l eft future p

basis of a properly constituted EACC and within the dictates of the Constitution and the

| a @ .

201As above. These four valsi@nd principles are set out in article 10(2)(c) of the Constitution.
202Constitution of Kenya 2010, article 10(2)(b).

2032017) eKLR.

204As above, 15.

20°As above.

208As above, 18.

207As above, 14.

208As above, 19.

209s above.
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Comparatively, courts in India and South Africa have usedhtiman rightsapproachin

enforcing anticorruption law. The Supreme Court of Indias heldthat the public interest

protected by anitorruption law outweighs the interests of a person convicted under those laws.

This was in the case of thstate of Maharashtra v Balakrishna KumbR# where the

respondent, a Superintendent of Central Excise in Mumbai had been convicted by a Special
Judge for corruptiomelated cases under the Prevention of Corruption Act, 1988n Up
conviction, the competent authority put him under suspension from work pending appeal. The

High Court of Bombay passed an order suspending the conviction pending appeal effectively
allowing the respondent to resume duty. On an appeal by the State again e Hi gh Co
order, the Supreme Court set aside the order of suspension of conviction pending appeal on the

basis of the nature of corruption as a crime. $hpreme Gurt statedhat

Corruption is not only a punishable offence but also underrhimesn rights, indirectly violating them,
and systematic corruption, is a human rights violation itself, as it leads to systematic economic crimes.
Thus, in the aforesaid backdrop, the High Court should not have passed the said order of suspension of

sentege in a case involving corruptickt

Also, in South Africa, the Supreme Court of Appeal has had occasion to pronounce itself in a
similar case. Il.ebogang Phillips v The Stat¥the appellant, a constable in the South African

Police Service (SAPS) was ooated on a charge of soliciting and receiving a bribe in
contravention of the Prevention and Preventing of Corrupt Activities Act, 2004. The appellant

was a first offender, 35 years old and had served the SAPS flawlessly for nine years. He was
married wih three children. As a result of the conviction, he lost his employment. In sentencing
the appellant to four yearso6 i mprisonment, t

The purpose of the Act, among others, is O6[T]o pr
combat corruption and corrupt activities; to provide for the offence of corruption and offences relating

to corrupt activities; é6. There is no doubt that
rights and further the stability and securit§ societies, undermine the institutions and values of
democracy and ethical values and morality, jeopardise sustainable development, the rule of law and

credibility ®f governmentsébo

21Criminal Appeal No. 1648 of 2012www.indiankanoon.org/doc/9296398X/accessed 11 March 2018).
21As above, para 14.
2172016] ZASCA 187.
213As above, para 10.
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The above reasoning of the Indian and South African courts suggasts ttuman rights
perspective of anttorruption initiatives that addresses the samonomic costs of corruption
is crucial; ands thusthe missing component to the judicial approach to combating corruption

in Kenya.

Despite all of thdegislative interventions and the mechanisms that have been established to
combat corruption, the problem of corruption persists in Kenya as a systemic problem that goes
beyond individualé!* The UN through the Committee on the Rights of the Child
acknowlalges that Kenya has increasingly availed more resources to social sectors since 2005
but raises concern that despite its efforts to eradicate corruption, the vice remains pervasive
and continues to divert resources that are essential in implementingttteeaf the child in
Kenya?!® These observations are true of all other human rights in Kenya, including the RTD.

The effect of widespread and systemic corruption in Kenya is that the government has failed
to meet itsinternational and domestic human riglotisligatiors. The obligationunder the
ICESCR to ensure that it realises see@mnomic rights to the maximum of its available
resourcesis one exampleThe CESCR has raised concern that the pervasiere of
corruption i n Keny ahe sealigatiob of economi® sotiad and cultaale d e s
rights in the country®To address this concerhgt CESCR recommeadthat the government
strengthens antiorruption processes so as to ensure that Kenya increases the level of public
funding at both natiwal and county level with a view to ensuring the progressive realisation of
economic, social and cultural right<.Since all human rights are indivisible, this concern and
the recommendation on how to cure it are applicable to all other human rights ya, Ken
particularly theRTD.

While the constitutional framework on good governance in Kenya supports a human rights

approach tocombatingcorruption, the legislative framework to give effect to it does not

2YHope (note &bove) 494.

2Ynited Nations, @ Commild oactdingobsdrvatiens B the thirdso fifthfperibpdice Ch i
reports of Kenyao,-5(2046), pavacll(c)CRC/ C/ KEN/ 3

2yni ted Nations, ACommittee on Economic, Soci al and
combined second to fifth periodiciep t s o UN Boe.&/C.428EN/CO/25 (2016), para 17The African

Commission has similarly raised concern about corruption being a serious problem in Kenya. See African Union,
African Commi ssion on Human and P eszgnmendalionson thenirtitial: Conc
report of the R8pMap2007;pamfd7. Kenyao (16

2YAs above, para 18.
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explicitly address this. This position exists eveaugh the Report of the TIRE€identifies
corruption as being a violation of human rights in Kenya. The TJRC found that corruption was
endemic in Kenya despite the fact that there had been growing awareness of its consequences
and negative impact on devetopnt?'° The TIJRC also established that corruption was a gross
violation of human rights to the extent that some people who had made efforts to fight
corruption had lost their live€° Further, the TIRC found that corruption disproportionately
affected vulneable people such as the poor, minorities, indigenous people, women, children
and persons with disabilities because although they were a majority of the population, they
have little power to defend themselves against violation of their human g Fisally, the

TJRC concluded that poor people were greatly affected by corruption because it diverts
resources meant for crucial development initiatives to lift them out of poverty and that
corruption also undermined public services on which the poor dependetotine& basic

needs???

The fight against corruption must therefore takéo considerationits constitutionally
facilitated human rights dimension to complement the statutory mechanisms that exist. The
startingpoint in this respect ithe standards set out in internatiolmaiman rightdaw. By virtue

of article 2(6) of the Constitutionvhich decrees that any treaty or convention that Kenya has
ratified is part of the law of Kenya, the UNCAC and the AUCPCC which were ratified before
2010 are now part of the law of Kenya.realising theRTD through fighting corruption, the
AUCPCCis of particliar relevance. ThAUCPCCbinds States Parties foJromote socie
economic development by removingstacles tahe enjoyment of human rights, including

the RTD.?2% Deliberate efforts must be made to realise vhise of theAUCPCCthrough the

BoR inthe Constitutionwhen enforcing it. The remedies available for enforcing the BOR are
expansive and can be useful in the recovery of wealth acquired as proceeds of corruption and

would be more effective than the mere imprisonment of culprits under the refmaait

21%Republic of KenyaReport of the Truth, Justice and Reconciliation Commis&6d3). The TIRC is one of

the institutions created under the agal Accord and Reconciliation Act, 2008 as an agenda 4 mechanism to deal
with the longterm issues that brought about the 2Q0D8 postelection violence. Established in 2008, the TIRC
was tasked with the responsibility of investigating, analysing epdrting on gross violations of human rights
and historical injustices that occurred in Kenya between 1963 and 2008 and making recommendations on how to
redress those human rights violations and historical injustices.

21%As above, para 255.

220ns above, paraSb.

22Ips above para, 257.

222As above para, 258.

2Z3AUCPCC, article 2(4).
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sanctions provided for in the amrruption legislation. The enforcement provisions of the
BoR empower courts to grant arglief it deems fit including but not limited to declarations

of rights?? injunctions??® conservatory order&? orders of compesation??’ and orders of

judicial review??® This novelty inthe Constitutiorcan be used to give appropriate remedies
regarding corruption cases especially where recovery of embezzled public funds and assets is
concerned?® Recovery remedies would benefit &g in general and not just the person who

brings the action.

In order to achieve the goals KV2030, it is imperative that government and all Kenyans

adhere to the national values and etl@oshrined in the ConstitutiocBuch adherence is central

to Kenya achieving global competitiveness and the prosperity that it aspf&sTime
responsibility of mouding this culture is not just a responsibility for government but for all
Kenyans because the Constitution 2010 which sets out the national values and principles of
governance binds all persons and State orgfdirough thisa country whose people enjoy
freedomfomcor rupti on will be a reality through g
human rights, equality, freedom,®democracy,

5.5 Conclusion

The purpose of this chapter was to understand the natureroption and its impact on the
realisation of theRTD in Kenya. Corruption has been appreciated as being a complex
phenomenon which is difficult to define with precision because of its multifaceted nature and

varying forms across societies. However, gémnerally viewed as a vice that goes against the

224Constitution of Kenya 2010, article 23(3)(a).

22°As above, article 23(3)(b).

22875 above, article 23(3)9(c).

227As above, article 23(3)(e).

22875 above, article 23(3)(f).

22%For instance, in March 2018, the EACC reported that in the 2016/2017 Financial Year, it recovered public assets

in the form of cash amounting to over Kshs. 13 million, preserved public assets worth Kshs. 1.3 billion, recovered

land and immovable assets WoKshs. 242 million and through covert investigations averted the possible loss of
public funds estimated at Kshs. 6.2 billion. See KNA
(6 March 2018MyGov28. This amount is more than sufficieatdater for the Kshs. 5.5 billion budgeted to cater

for free primary healthcare, health insurance for the elderly and persons with disabilities and free maternal
heal thcare in the 2017/2018 Financi al Yehludgetfrddheae Dev el
propoor p e r s p envewdewvinieaig/post/ssummaryof-kenyasbudget201718from-a-pro-poor

perspective> (accessed 8 March 2018).

23Republic of Kenya (note 128bove) Xix.

23Constitution of Kenya 2010, article 2(1).

2%As above, preamble para 6.
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common good since it diverts public assets and funds into private hands, invariably those of
public officials. One profound consequence of corruption is that it adversely affects the
economic and social welleing of people and endangers their lives through exposure to
illiteracy, ill-health and poverty among other vagaries when the State as a result of corruption

is not able to provide essential services that would avert those situations.

It has been demotrated in this chapter that corruption leads to the State being unable to meet
the essential service needs of its people aach consequencié breaches its obligations to
respect, protect and fulfil the human rights of its subjects. When the livesitadqukople are
imperilled, they lose confidence in government; and democracy, rule of law and institutions of
governance are weakened. Corruption leads to increased poverty and inequality which hinders
enjoyment of human rights and, in particular, reéiiseof theRTD. Corruption is therefore a

human rights issue that has a direct impact on governance.

Corruption remains a problem in Kenya that hinders its development agenda. This is despite
the fact that the country has had an elaborate legal regintethc r i mi nal i ses corr
highly centralised system of governance prior to the coming into fdrtdeeoConstitution
contributed to the entrenchment of corruption in the public sector with the result that public
funds and assets ended up in peviaands at the expense of the public. Indeed, the report of

the TIRC identifies corruption as a historical injustice and a major violation of human rights in

Kenya. As such, corruption is a violation of fR&D in Kenya.

Corruption, therefore, has been a major contributor to poverty in Kenya and since both poverty
and corruption have been identified as violations ofRA®, participation of the people in
addressing these obstacles to tiREID, is essential for its reaion. The following chapter

explores that possibility.
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Chapter 6: Public participation and the right to development

6.1 Introduction

The 1990s witnessed an emergence of the concept that the people are a major resource for the
development ofAfrica.® At the United Nations Economic Commission for AfricaNEEICA)
InternationalConference on Popular Participation in the Recovery and Development Process

in Africa (1990 Arusha Conferencdjeld in Arusha, Tanzanié was recognised that there is

an inherent relationship between people ,atelvelopment and that the success of the
development process in Africa depended on the effective participation of the people in that
proces<. This initiative of a UN body althodgspecific to Africa is a reflection of the global
determination of the peoples of the UN fito p

in large¥ freedomo.

The involvement of people in the process of their development is importaonlyoasa

principle of good governance but also as a means of marshalling all resources that are needed
for development and ensuring sustainability of the development prbetssever, a real
challenge arises as to the practicalities of how to involve the people in their development
through implementable and realistic ways tlegult in realisation dundamental human rights

such as th&TD, and also affirns the dignity of thehuman person as anticipated by the UN
Charter.

The Constitutiorsets out an elaborate framework for participation by the people of Kenya in
fthe management, protection and conservation of the enviroafehe business of
parliament the management afevolved governmeritthe management of public finandes,

and the process of policy makifgrhis framework seeks to enhance sgif’ernance by

United Nations Economic Commission for Africa, fARepor
in the Recovery and DevelopmteProe s s i n Africao, UN Doc.. E/ ECA/ CM. 16/ 1
2As above.

SUN Charter, preamble para 1(4).

4United NationsA guide to the application of public participation in planning and policy formulation towards
sustainable transport developm&@003) 3.

SConstitution of Kenya 201@Grticle 69(1) (d).

5As above, article 118(1) (b).

"As above, article 174(c).

8As above, article 201(a).

°As above, article 232(d).
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recognising the right of the people to participate in the making of decisions thattladfect

and of communitis to manage their local affairs and pursue their developthértiis
framework is very wide and seeks to guarantee the place of the people in governance generally
and the realisation of human rights in Kenya.

This chapter limits itself to public participah in decisioamaking processes that seek to
realise theRTD in Kenya. The chapter first explores the meaning of public participation
generally. Public participation as a human rights issue is then discussed in detail before an
analysis of public particgtion and the right to development in Kenya is undertaken.
comparative purposes, the chapter draws from South African case law on public participation,

which Kenyan courts have heavily relied on in developing their own.

6.2 Understanding publicparticipation

Publ i c participation has various!| ynilboeceanl r e
parti ci plactoinomuoni t yfippapt ecibpptaromac)j pati ono, al
among other terminologies. These terminologies often refersimilar concepts and
principles!! In this thesisthe terms are used interchangeably to refer to public participation.

This section aims gtroviding an understanding of the meaning of public participation, its
importance in development and the methofland participants in public participationhis

section deals with a general understanding of public participafitl® humanrights
perspective®f public participationare thereafterdiscussed in section 6.3 belottowever,

some of the treaties refedr¢o in 6.3 also address issues discussed in this section but from a
human rights perspective.

6.2.1 Meaning of public participation
In its widest sense and in the context of development, public participation is an important

instrument for development gbciety especially sustainable development since people in the

society concerned are involved in decisiaaking and as such own their development

0As above, article 174(d).
YGeoffrey Rono, APublic particifpagowver rppamaxce sisn i Ke ntyee
International Journal of Economics, Commerce and ManageB¥#nt551.
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process? Participation would therefore mean that the community is able to organise itself in
such a mannethat it assumes responsibility for the resolution of its problems and, in most
instances, is facilitated by the State for this purpose. That being so, it would follow that
development cannot be realised if the people do not participate in deviglong and

implementation. Cheetham observes that:

Community participation occurs when a community organizes itself and takes responsibility for
managing its problems. Taking responsibility includes identifying the problems, developing actions,

putting them intgplace and following through.

Public participation connotes the involvement of all people who have an interest in a
development project or can be affected by the project in the formulation and implementation
of the project* Public participation would entail the provision of information to those who
have an interest or are affected by the project, consultation with them through the lifespan of
the project, and their direct involvement in all aspects of deeisiaking on theroject® This

type of engagement means that the interested or affected are part of, and take part in the whole

process of development.

Public participationhas also been described as a practice where there is consultation and
involvement of members oféhpublic in setting the agenda, making decisions and formulating
policy for institutions responsible for developméhlt has also been defined as a process in
which individuals, organisations and government entities that are affected or interested in a
certain decision, are consulted and included in the making of that detigBenerally then,

public participation is a process that ensures that people play a role in detadimy where

the decisions being made impact on their lives and-estlg. The Bbsic idea of public
participation is that people who have an interest in the deamsaking process of a public

body must be involved in that process.

2Zaheb Zaden & Nobaya Ahmed f#Partici p&uried Resemanchd ¢ o mmt
Journal of Social Sciencds.

BNicole Cheethapfi Communpar ti ci pati on:TraWitiensd. i s it ?2d6 (2002) 14
Rono(note 11 above) 552.

5As above.

%Gene Rowe & Lynn Fr emeerrt,i ciiiEpvaatl iucant ienxge rpcuibsl eiSciencéd r es e ar
Technology & Human Valuésl2, 512.

Rajendra Ramlogargustainable development: Towards a judicial interpretafoi1) 163.
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At the 1990 Arusha Conferendbe delegates voiced &rang belief that popular partiagion
essenth | y meant t hat the people were empower e
creating structures and in designing policies and programmes that serve the interests of all as
well as effectively contribute to the development process and share equitattlysn b &nef i t s

In the delegatéwiew, for public participation to be effective:

€ there must be an opening up of political proce
differences, accept consensus on issues as well as ensure the effectyspantiof the people and

their organizations and associations. This requires action on the part of all, first and foremost the people
themselves. But equally important are the actions of the State and the international community, to create

the necessargonditions for such an empowerment and facilitate effective popular participation in

societal and political lifé?

Essentially the foregoing discussion illustrates that public participation is a principle that those
people affected by decisions of public bodies have a right to be involved in the detimmg
process, and that their input mustdemsideredvhen the decisiorsibeing made. It is for this
reasonfor example, that States Parties to @@nvention on Access to Information, Public
Participation in Decisiomaking and Access to Justioe Environmental Matters (Aarhus
Conventiony¥° consideed that for purposes ofiwing effect to the right to an environment
adequate f or o rei@sa ciizeranhust haveaascess w énforimation and an
entitlement to participate in decisiomaking?! The Aarhus Convention is the only legally
binding instrument thaadddresssthe concept opublic participation However,it does not
define the termThe Aarhus Convention is a special convention of the European Union dealing
with environmental matterand is relevant to this discussion as a special convention that the
African Commission and African Court can consider under article 61 of the ACHPR. lIts
provisions on how to conduct public participation are relevant to getting an understanding of

what participation in development under international law entails.

®United Nations Commission for Africa (note 1 above) para 11. The Arusha Conference was a rare meeting of
African governments, negovernmental organisations, peopteganisations and UN agencies to deliberate on

the role of popular participation in the development processes in the continent. Since once of the objectives of the
was to gain an wunderstanding od the r odghts fromfthepeopl e-c
proceedings are relevant and useful to the discussion in this chapter.

1%As above.

20Adopted 25 June 1998, entered into force 30 October 2001, 2161 UNTS 447 (1998).

2!As above, preamble para 8.
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6.2.2 Purpose ad value of public participation

Public participation brings with it the ben
solutions available for surmounting those problems. At the sameitifmes the potential of

raising the confidence and selfteem of people who have previously had no voice in society
and thereby enabling them to live a dignified life and realise their own potémRatticipation

of the public in decisiormaking theredre provides opportunity for new and creative thinking

in the design and implementation of development programmes because it involves many and
diverse shades of opinion including those of marginalised and disadvantaged ?people.
Importantly, participation éps in identifying and deploying resources in an efficient and
effective manner. This ensures equity in the entire development process because communities
become involved in decisiemaking which leads to quality collective decisions that are
appropriateand sustainable and owned by the peépl&hwaja made the following

observation in 2004 on sustainability of development and its link with participation:

The past several decades of development funding (e.g., World Bank in Africa) has demonstrated the
failures of topdown approaches to development. Not only does the provision of public goods remain
low in developing nations, most projects suffer from a lack of sustainability. A possible reason for these

failures is attributed to the lack of local partidipa.®

I n the 1990s, the concept of peopl ebs parti
strategists. Thinking began to change from development that was principally-capitad to
development that involved the people. Effective ways of involthegpeople had to be devised

So as to strengthen the principle that development is a process concerning people, and people
had to participate in that proce$sAt that time, the UNDP noted that:

22Zaden & Ahmed (note 12 abov&3.

2%As above. Sealsq Peter OakleyPeoples participation in development projects: a critical review of current

theory and practic€1995) 6, where the author notes that there is no homogenous society because of divisions as

to class, occupation, gender and culture anaihgr attributes. This diversity when brought together is useful in
reaching decisions that are beneficial to the whole in an equitable manner.

2%As above. See also, Musambayi Katumarigdu-pair t i sm and the political econc
in Kimani Njogu (ed)Citizen participation in decision making: Towards inclusive development in K20¢8&)

15, where the point is made that participation is about citizenship and the collective identifying of societal goals
and the making of decisions aboliétwellbeing of society which results in the human security of the individual
because the whole society is safe.

2AsimKhwajgil s i ncreasing community par tJlowrnalpbthe Ewapeaa | way s
Economic Associatiod27.

260akley pote 23 abovel.
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The implications of widespread participation are profeamdbracing every aspect of development.
Markets need to be reformed to offer everyone access to the benefits they can bring. Governance needs
to be decentralized to allow greater access to deemgding. And community organizations need to be

allowed to errt growing influence on national and international is$ties.

Development is a transformative process that moves society from traditional ways of thinking
and of dealing with essential services such as health and education to modern thinking that
reflectsthe present circumstances of sociétyherefore, the mere increase in supply of capital

or the efficient allocation of resources is necessary but not sufficient for the development or
transformation of society. The benefits flowing from such an arrangewi#most likely

benefit a sectionespecially the owners of capital, and not the wiblgociety?® To achieve
transformation of society, devel opment must

transparency, openness and voice in both pubticas o r p o r a*tAe Stiglitz bbservadg s 0 .

Processes, not just outcomes, are key to this broader interpretation of participation. The stress on
processes is a nhatural outgrowth not only of the increasing emphasis on equity, but also our greater
recogniion of agencyproblems. That is to say, we now recognize the great importance of potential

discrepancies between the actions taken by a party (the government, for example) and the interests of

those the party is supposed to se¥ve.

Members of a societyra stakeholders in their development process and as such should be
invol ved i n the Adesi gn, delivery, monitor.i
including those that have pol # Thisgartlcipatioe c o n o m
should be continuous and systematic towards the achievement of a common vision through
interactive communication. Participation is therefore not a perfunctory exercise but rather one

t h at particgatorii, inclusive, open, muiioiced nonpatronizing, nordominating,

transparent and genuine engagemeni® with comn

The concept of public participation therefore envisages a process where those affected by or
interested in a public decision are sought aud facilitated in being part of the decision

2"United Nations Development Programriieiman Development Report 19@393) 2.

28)Joseph Stiglitzid Part i ci pati on and Devel opment : Perspective:
Par adi g moRe(i&v®lD2Velopinént Economids, 165.

2%As above 164.

30As above 165.

3lAs above.

S%Kimani Njogui Nat ur al resour c estakptobvdeerrn adni cael oagnude omui DM@3iNj ogu ( n
33As above 3334.
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making. Their contribution is crucial in giving the decision legitimacy and making it
sustainable in the development agenda of a society. By making the decaiorg process
open, accountable and transpareablic participation brings a human rights perspecinto
development processedlith respect to environmental issues, the preamble to the Aarhus
Convention has recognised the alaf public participation. That recognitias equally

applicable to pulit participation generally. The Convention recognises that:

€ improved access to inf or maakingpemharmentte qpatity and ci pat i
implementation of decisions, contribute to public awareness of environmental issues, gives the public

opportunity to express its concerns and enables the authorities to take due account of such*toncerns.

Public participation is therefore inherently valuable and useful as a meansetffeent. It

is inherently valuable to development where therel#@ity on the procedure for such
participation, the procedure is followed and the interested or affected parties are able to
participate in the processlt is useful where the process of involving the public leads to good

and beneficial decisions and whiare easy to implemetft.

6.2.3 Nature and form of public participation

While there is little doubt that public participation in governance is critical for societal
transformation, the vexing and more difficult question relates to how the public wiitipate

because the process is more important than the outcome. When can it be said that the public
has participated in the making of decisions in matters that affect them? This question is
important because it is not humanly possible for everyone ingasyn society to actively
participate in decisicmaking. Thequestion revolves around the nature of public participation

and the forms that it may take.

Article 6(2) of the Aarhus Conventida instructive asit provides guidelines as to the form
public participation may take. Ktatesthat the public must be adequately, timeously and
effectively informed, early in the decisianaking procesf, among other thingsheactivity

34Aarhus Convention, preamble para 9.
3*Ramlogan (note 17 above) 164.
3®Rowe & Frewer(note 16 above) 52621.
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about which a decision is to beade®’ the nature of the various decisions that can be jifade

the public authority that is responsible for the making of the decidiangd the proposed
process of decisiemakind®. Information on the proposed decisioraking process would
include detailof things such as the date of commencement of the process, opportunities for
the public to participate, time and venue of public hearings, the public authority form which
relevant information can be obtained, the public body to which comments or queries ca

submitted, and the timelines for submisston.

At a broad level,therefore,the participants must have access to public information, be
consulted by the relevant public body and be involved in pdtioyulation and decision
making?? This process goes through three stagégermation, where the public is properly
informed on the process; consultation, where the public is consulted on policy issues; and
decisionmaking, where the public makes some input in decisiaking on policy ad its
executiorf’® In many countries, the public has for a long time been disengaged from- policy
making and are often unaware of their right to information or the duty of the State to consult
them on policymaking processes. In such situations, it becoimggerative to begin with
raising the awareness levels of the people so as to making their participation meéhingful.
the case of development projects, it is not only useful to involve the public through information,
consultation and decisiemaking butalso involve them in the implementation and evaluation

of public policy?®

The public may be involved in developmental processes in a number of ways or at different
levels. The public may participate as passive recipients of information from public bwdies,

as persons from whom an opinion is sought through questionnaires or focus groups, or they
may participate actively either directly or through representation in the deosiking

process itself® True public participation must therefore entail empanent of the public to

S’Aarhus Convention, article 6(2)(a).
38As above, article 6(2)(b).

3%As above, article 6(2)(c).

40As above, article 6(2)(d).

“IAs above.

“2United NationsReport of the Expert Group Meeting on citizen engagement and th2Qkshagend42013)
6.

4As above.

4As above, 7.

45As above.

4Rowe & Frewer (note 16 above) 515.
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have an input in the decisiamaking process. The relevant public body then becomes obligated
to implement the decision made through the participatory process because that decision is

derived from the power of the people.

The most apropriate type of public participation in each case will depend on what the relevant
public body wishes to achievand the type of public policy or decision being made. In many
cases however, financial cost implications are paramount considerdtitigitis important

to note is that whichever method of participation is chosen, at the end of the pafieess

decision has been made, the public ought to be informed how their participation impacted

the outcome of the proce&slt is critical that the otput of the process impacts policy and is

seen to do so. This ensures that a perception does not arise that the process was meant to
legitimise decisions made through other processes or to give the impression of participation

without there being an intéoh to act on the decision made by the pufflic.

The nature and form of public participation has been the subject of judicial determination in
South Africa and Kenya. IDoctors for Life International v The Speaker of the National
AssemblyDoctors for Lik case)° This case related to the role of the public in the legislative
process! The applicant complained that the National Council of Provinces (NCOP) had passed
certain pieces of health legislatimwithout inviting written submissions from the pubtc
holding public hearings as required by its constitutional duty to facilitate public involvement
in law-making. Ngcobo, J while appreciating that it is impossible to define the forms of

facilitating appropriate public participation stated:

What isultimately important is that the legislature has taken steps to afford the public a reasonable
opportunity to participate effectively in the lawaking process. Thus construed, there are at least two
aspects of the duty to facilitate public involvement.eThirst is the duty to provide meaningful
opportunities for public participation in the lawaking process. The second is the duty to take measures

to ensure that people have the ability to take advantage of the opportunities ptdvided.

47 As above, 551.

48As above.

49 As above.

502006 (6) SA 416.

51 As above para 120.

52The four pieces of legislation in question were the Choice of Termination of Pregnancy Amendment Act, 38 of
2004; the Sterilisation Amendment Act, 3 of 2005; the Traditional Health Practitioners Act, 35 of 2004; and the
Dental Technicians Amendment Act 8f 2004.

53Doctors for Lifecase (note 50 aboypara 129.
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The test then is #t the public must be afforded reasonable opportunity to participate in
decisionmaking for one to conclude that there was public participation in the decision reached.
Reasonableness is an objective standard which calls for each case to be considetedtin c

of its circumstances; for instance, the nature and purpose of the decision to be made and the
time and expenses involved in reaching the decisiodinister of Healthv NewClicks South

Africa (Pty) Ltd(New Clickscase}* Sachs, J observed that:

The forms of facilitating an appropriate degree of participation in theraking process are indeed
capable of infinite variation. What matters is that at the end of the day a reasonable opportunity is offered
to members of the public and all interespedties to know about the issue and to have an adequate say.

What amounts to a reasonable opportunity will depend on the circumstances of edeh case.

While the reasonableness test gives the State and its institutions considerable discretion in
determininghow to fashion and facilitate public participation, the process must be real and not
a mere exercise to cosmetically fulfil constitutional obligations. This aspect of public

participation is captured by Sachs, J inEluetors for Lifecase as follows:

All parties interested in legislation should feel that they have been given a real opportunity to have their
say, that they are taken seriously as citizens and that their views matter and will receive due consideration
at the moments when they could pofsibfluence decisions in a meaningful fashion. The objective is

both symbolic and practical: the persons concerned must be manifestly shown the respect due to them as
concerned citizens, and the legislators must have the benefit of all inputs thaabld #rem to produce

the best possible laws.

In Government of the Republic of South Africa v Grooth®faime Constitutional Couitteld

that the reasonableness test that is applied to State action protects human dignity. The court
was of the view that ievaluating the reasonableness of State action, the inherent dignity of
the human person must bensidered® This means that with respect to public participation,

the public has a right to reasonable State action in facilitating their participation loaxing

regard to their dignity as human beings. According to Liebenberg, this would mean that the

542006 (1) BCLR 1 (CC).

5°As abovepara 630.

5¢Doctors for Lifecase (note 5@bove) para 235.
572000 (11) BCLR 1169 (CC).

58As above, para 83.
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Stateconsiders he nature of the process of participe

economic and social contexto in which the pr

The essence of public participation is aptly capturdtbierty Alleviation Network v President
of the Republic dBouth Afric&® where legislation which had the effect of altering the boundary
between the EasteCape and KwaZuhNatal provinces of South Africa was challenged on
the ground that the lamaking process did not satisfy the constitutional duty of facilitating
public participation. Nkabinde, J held that:

éengagement wi t h t he c madidiphtiorcinforns the gublie of twhaa ik to beP u b | i
expected. It allows for the community to express concerns, fears and even to make demands. In any
democratic state, participation is integral to its legitimacy. When a decision is made without consulting

the public the result can never be an informed decfBion.

Finally, in the case oMerafong Demarcation Forum v President of the Republic of South
Africa (Merafongcase)? the South African Constitutional Court observed that the obligation

to fulfil public participation in decisioimaking should be innovative and therefore fulfilled in
different way<® In that case, the applicants challenged the validity of a constitutional
amendment that changed provincial boundaries including the one between the Gadteng a
North West provinces. One part of the Merafong City Local Municipality was in the process
moved from Gauteng to North West where the other part of the same municipality was located
before the constitutional amendment. The applicants contended thaadlen Provincial
Legislature had failed to comply with the constitutional obligation to facilitate public
participation in the process leading to the amendment. Van der Westhuizen J held that the
legislature had discretion in determining how to fulfilttbbligation but that in exercising that
discretion, the legislature must ensure that the public is afforded some meaningful opportunity
to be heard* The judge further stressed that a reasonable method and degree of public
participation depends on a numha factors including the nature and importance of the

legislation and the intensity of its impact on the proéess.

“Sandra Li eb ecohoaicdghts: ievisitigc itahle r easonabl eness review/ mir
Woolman & Michael BishopConstitutional conversation008) 305, 322.

802010 (6) BCLR 520 (CC).

51As abovepara 33.

622008 (10) BCLR 968 (CC).

63 As above, para 27.

64 As above.

5 As above.
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Kenyan courts have also addressed the issue of the nature of public partieipiftitre aid

of South African case lavin thecaseof Rabert Gakuruv The Governor Kiambu Courf§the
petitioners who were business persons in the Kiambu County of Kenya sought to have the
Kiambu County Finance Act, 2013 declared unconstitutional on among other grounds that there
had been no public participation in its enactment as required by trsitGbon of Kenya

2010. Their contention was that no consultations took place and no invitations had been made
by the county government before the Act was passed. It later emerged that the county
government had placed an advertisement in a local newspapéne proposed legislation had

only been mentioned in the title of the advertisement there was not much mention of it in the
body of the advertisementhe advertisement also contained other unrelated isBesburt

found that in the circumstancekere was no attempt to exhort the public to participate in the
process of enactment of the Finance Act and that the county government did not facilitate the
public to participate in its formulation. In finding the Act unconstitutional for lack of public

participation,Odunga Jdrew heavily from th&octors for Lifecase, andoncluded that:

In my view public participation ought to be real and not illusory and ought not to be treated as a mere
formality for the purposes of fulfilment of the Constitutiodaitates. It is my view that it behoves County
Assemblies in enacting legislation to ensure that the spirit of public participation is attained both

guantitatively and quantitativefy.

Publicparticipation thereforeis that process through which peopte involved in the public
affairs of their society and in the making of decisions that affect their lives and these decisions
may be legislative, polichased or otherwise. It must be understood as a predaénmg and
decisionmaking process which inefles many approaches of identifying problems that face
the people, opportunities for solving them, developing alternatives of solving those problems

and making decisions as to which of those alternatives best suits theifheeds.

Generally, public particigtion entails a transparent and accountable process where the State
and its agencies disclose relevant information and are responsive and answerable to the

people®® This empowers the people to exchange views and influence dewisking as the

66(2014) eKLR.

57As above, para 75%ee also, paras 581, 6669 and 76 where the judge extensively relies orDibetors for

Life case in discussing the nature and form of public participation.

58The Institute for Social Accountabilitfpublic Participation famework in the county assemig015) 7.

6% enya School of Government iBasi ¢ requirements for public partici
Kenya Devolution Working Paperl2
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gover nment engages Afpeopl e i n thinking, de

devel opment and operat i on’lodum,publicyparticigtonis h a t
a process anchored in the principle and practice of stakeholder engagement.

6.3 Public participation as a human rights issue

At the United Mtions level, lte principle of participation has been an important feature in
human rights law and especially with reference tdXhB. It has been of significance in giving
meaning to intmational human rights instruments and has been a constant theme in many
declaratbns, recommendations and resmos of the UN! It is in this context that
Manouchehr Ganji, the UN Special Rapporteur on the realisation of economic, social and
cultural rights in his 1969 study observed that:

€ the basic principle governing the question of human rights in development should be the participation
of the people in deciding their own style of individual and corporate life in general, and in particular their
paticipation in decisiormaking in connection with development programmes, in the implementation of

those programmes and the benefits derived from fem.

The UDHR introduced the principle of participation into human rights language by providing
t hat ofecdhasehe gghtto take partin the government of his country, directly or indirectly
or through freel y®Tchteo sreing Irte ptrae speanrt taitd ivpeastoe
country is expansive and goes beyond mere political participation imdjmeelections and
includes participation at all levels of government that ensure good goverfi@wsuse the
UDHR provides for people having voice in government beyond participating in elections, it
lays a foundation for the realisation of other righitsough efficient and accountable

institutions’®

The ICCPR buttresses this position by declaring that every citizen shall have the right and
opportunitytoit ake part in the conduct of publ i c

The Institute for Sociahccountability (note 68 abové).

a

a

"Report dthe SecretanGener al , @AiThe emergence of t heRenlizilghhe t o de\

right to developmen(2013) 14.
"2Quoted in Rport of the Secretai@eneralasabove) 14.
"UDHR article 21(1).

“Morris Mbondenyi ,atielT hien rtihgeh tg otvoe rpnammetnitc iopf oneb6s count
African Charter on Human and Peopl es6 RiAgidanHumann | i ght

Rights Law Journal83, 186.
"®As above.
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repr es e’h Tha tpubhc eaffairsenvisaged by adle 25(a) of the ICCPR include
participation in decisiomaking with respect to development. The State is under an titatiga
to take legislative and other measures to ensure that the public participates in -cealsian
where development is concern€d.he taking of such legislative measures must flow from the
fact that the ICCPR recognises the right to public parti@pats being equal to all other human

rights, inalienable and derivéabm the inherent dignity of the human persén.

In elaborating on article 25(a) of the ICCPRe tUN Human Rights Committee holds the

following view on the méapiumyi anadfhai use: of

The conduct of ismiroddconcem Wwhickrelates to thé exercise of political power and
in particular the exercise of legislative, executive and administrative powers. It covers all aspects of
public administration, red the formulation and implementation of policy at international, national,
regional and local levels. The allocation of powers and the means by which individual citizens exercise
the right to participate in the conduct of public affairs protected byl@2k should be established by

the constitution and other lav.

The Committee further notes that the public may directly participate in the conduct of public
affairs when they tak8part in popular assemblies which have the power to make dedisions
on issues that affect their locality or by taking part in bodies established to represent the public
in consulting with governmei®. The public may also participate in public affairs when they
exert influence on decisiemaking processes by involving themseliegublic debates and
fidialogue with their representativesr through their capacity to organise themselves to

advance their interests on matters affecting them.

Whereas the ICESCRas no express provision on the right to pgwaton in public affairs,
the CESCR has read the principle of participation into various rights set i@ lBESCR In

a number of its general comments, @ESCR has elucidated the principle of participation as
being a central principle in developmassues and pronounced that broad and inclusive

participation must be undertaken in planning and decisiaking when mplementing those

"|CCPR article 25(a).

""As above, article 2(2).

"8As above, preamble paras 1 and 2.

"“UnitedNations Human Rights Committee General Comment No. 25: The Right to Participate in Public Affairs,
Voting Rights and the Right to Equal Access to Public Sedit®oc. CCPR/C/21/Rev.1/Add.(1996) para 5.

80As above, para 6.

81As above, para 8.
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rights. TheCESCR begins by elaborating on the general nature of the reporting duties of States
to the treaty monitorindgpodies by explaining that the reporting duties are intended to assist
each State Party in fulfilling its obligations under the ICESCR and to achieve a variety of
objectives®? One of the objectives that the reporting obligation seeks to achieve is fiagjlita
public scrutiny of government policies that relate to economic, social and cultural rights and
encourage the involvement of various sectors of society in the formulation, implementation

and evaluation of those polici&s.

With respect to implementatioof various rightgguaranteed by the ICESCR, tRESCR
requires that there be participation in several ways. With respect to the right to education under
article 14 for example States Parties areqeired to adopt plart® realise the right and that in
drawing up those plans, the participation of all sections of civil society is®¥ital.
implementing the right to adequate food under article 11, States Parties must ensure that in
formulating and implementing national strategies on the right to foo, héull compliance

with the principles of participation of the people among other principl@n the right to

health, t is a core obligation under article 12 of the ICESCR that States Parties adopt and
implement national public health strategies alashg of action that address health concerns of

the entire population and ensure that those strategies and plans of acfidevised and
periodically reviewegdon the basis of participatory and transpasgmbcesse With regard

to the right to wateunder articles 11 and 12 of the ICESCR, States Parties have a core
obligation to adopt and implemenational water strategies and plans of action that address the
needs of the whole population through participatory processdgeriodicallyeview thent’

States Parties ought to facilitate the right to work guaranteed by article 6 of the ICESCR by
formulating and implementing national employment strategies that fully respect the principle

of participation by interested groufsThe rights to education, dol, health, water and wark

82United Nations,CESCR General Comment No. 1: Reporting by States Pdufieoc. E/1989/221981) para
1.

83As above, para b.

84UnitedNations CESCR General Comment No. 11: Plans of Action for Prirgaiycation UN Doc. E/1992/23
(1999), para 8.

8United Nations, CESCR General Comment Nt2: The Right to Adequate FoodN Doc. E/C.12/1999/5
(1999), para 23.

8¢UnitedNations CESCR General Comment No. 14: The Right to the Highest Attainable Standaaltbf BN
Doc. E/C.12/2000/42000) para 43(f).

87United Nations CESCR General Comment No. 15: The Right to WaltrDoc. E/C.12/2002/1(2003) para
37(f).

88UnitedNations CESCR General Comment N&: The Right to WotkUN Doc. E/C.12/GC/18 (2006) pa4a.
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among other rightgre of fundamental importance to the livelihoods and-bithg of people

and therefore critical to realisation of tR&D.

In addition to the standards under ICESC#g $oft law provisions of the DRBetout the

principle of participation as a key factor in realisingR¥D in an elaborate manner. From the
outset, the DRD recognises that fAdevel opment
and political process, which aims at the constant imgr@nt of the welbeing of the entire

population and of all individuals dhe basis of their active, free and meaningful participation

i n dev e dhp BRDndectares thRTD as an inalienable human right and confers a
right on fAeverll hpemapl| 0 ngo apmar ai ci pate and
proces$°I n recognising that the human person i s
DRD prescribes that as such the human person must participate in realising the right to
development andqually benefit from i The DRD recognises the special place of women in

society and particularly places a duty on States to ensure their active participation in the
development proce$$ Finally, the DRD places a general duty on States to facilitgtalao
participation, not only as an important factor in realising RED but also for the full

realisation of all human rights.

The right to participate emphasises the involvement of the beneficiaries of development at all
stages of the process fromrdmulation, implementation through to monitoring and evaluation

of development programmes. The duty cast on States by the DRD is one of creating an enabling
environment for meaningful participation by the beneficiaries of the right to development in
the devéopment proces¥: This is important because such an approach not only ensures equity
in the distribution of the benefits of development but also creates equal opportunities for all

and thereby addresses the problem of social excldsion.

Social exclusiond a violation of human rights which reinforces and entrenches poverty

because either by design or through unintended consequences of public action, the poor are

8DRD preamble, para 2. Emphasis added.

%As above, article 1(1).

91As above, article 2(1).

92As above, article 8(1).

9As above, article 8(2).

94Kurshid IgbaJ The right to development in international law: The case of Pak{@&@h0) 85.

“lrene Hadiprayitnpi Pewvt yo in United )N43t i ons (note 71 above
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prevented from making choices about their lives or using their capabilities to get out of

povety.% As Hadiprayitno observed:

The entitlement of participation as stipulated in the Declaration on the Right to Development seeks to
advance social inclusion, in particular promoting the central role of individuals and peoples in the

decisionmaking on ad evaluation of development proces¥es.

At the African regional level,ne ACHPR explicitly provides for every citizen the right to
freely participate in the government of his country and they can do so either directly or through
their freely chosen repsentative$® The State is under a general duty to adopt legislative and

other measures to ensure that each of its citizens participates in govethment.

In its principles and guidelines on the implementation of economic, social and cultural rights
in the ACHPR, the AfricatCommission noteghat despite numerous initiatives to promote
development in Africa, mechanisms established to ensure the effectitectjopro and
promotion of economic, social and cultural rights continue to be inadequate in many African
countries'® Consequently, the African Commission has set out as a guideline that for every
right protected in the ACHPR, national plans and poliisuld be devisedand periodically
reviewed on the basis of participatory and transpaygmbcesse&’® The national plans and
policies developed through these processes should take into account all other national plans
including those related to povertyeliation and they should ensure that the special needs of

members of vulnerable and disadvantaged groups ar&met.

In the context of developmenthile article 22 of the ACHPR which provides for tR&D
does not explicitly refer to the principle of parnpation as being of central importance to
realisation of the right, the jurisprudence of the Afri€ammission haplaced participation

at the core of realisation of tH&TD. For instance, in th&ndoroiscase!®® the Commission

9% As above On social exclusion and poverty also see the discussion in chapter 4 above, section 4.2.3.
97 As above.

9%8ACHPR, article 13 (1). For a detailed discussion on the import of article 13 of the ACétPBererally,
Mbondenyi (note 74bove).

99 ACHPR, article 1.

Af rican Commi ssion on Human and Peopl es
economi c, soci al and cultural right i n t
<www.achpr.org/instruments/econorgociatcultural’s (accessed 2Blarch 2018).

10IAs above, para 26.

102As above.

1032009) AHRLR 75 (2009 ACHPR).

60 ten@ht s, fi P
he African C
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placed particular significace on the principle of participation of the people in developfiént.

In this case, the main complaint with regard to BRI was that the government of Kenya,

when creating a game reserve in the ancestral lands of the Endorois people, had failed to
adequatly involve them in the proce$¥The compl ai nantsé case was
been some consultations about creation of the game reserve, those consultations were in bad
faith because they had not been about achieving agreement on the projelee itidorois,

or obtaining their consent about§f.

The government in response had alleged that the Endorois were well represethted in
decisionmaking procesbecause they were represented in the county councils by duly elected
representatives, meaning that the Endorois had been availed representation in the forum where
development matters were decided uB8nit however turned out that these elected
representates had a disadvantage in their engagement with government because they were
illiterate and had a totally different understanding of land use and ownership, from that of the
governmentln fact, the EWC, a body the Endorois considered to be their truesesgative,

had been denied registration by the governiférithe complainants argued the refusal to
register the B/C denied the Endorois their right to fair and legitimate consultation when the
game reserve was being created, and that therefore the tatinesl that took place were

iillegitimat consultationso.

In determining the issue of participation, the Commission notedtstat/n standards required
governmentdo consult indigenous peoples like the Endoroisaiform appropriate to the
circumstaces, when dealing with sensitive issues such as't@fthe Commissiortherefore
found that the consultations that thevernmenthadundertakerwere iradequate and could
not be considered to be effective consultatidhe Commissiowas of the view thatvith
respect to indigenous peoplehe State must consult those communities and give them an

opportunity to shape their developmental policies and play a role in their implemehtation.

9Ni col as ScdeatigrvmeirnditSiedndf of peoples and sovereignty o
Nations (note&/1 abové 100.

10%Endoroiscase (note 103 above) p£69.

108As above, para 274.

107As above, para 276.

108As above, para 280.

109As above.

19As above, para 281

HIAs above.

112As above.
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The Commission agreed with the complainants thatas incumbent upon the State to

ficonduct the consultation process in such a manner that allowed the representatives [of the
people] to be fully informedé and participa
community!!®. The Commission furthestated that since article 2(3) of the DRD proclaims
thattheRTDi ncl udes fAactive, free and meaningf ul f
development must therefore mean empowerment of the community so that the capabilities and
choices of the comunity are improved to realise the right to developm&tithe State must

therefore empower beneficiaries of RR&D to effectively participate in development. It has a

duty to actively consult thosesheficiaries. The Commissiamted that:

This duty reqires the state to accept and disseminate information, and entails constant communication
between the parties. These consultations must be in good faith, through culturally appropriate procedures

and with objectives of reaching an agreeniént.

On the evidece before it, the Commission was convinced that the consultations that had taken

pl ace were not sufficient because the State
the Endorois before designating their land as a game reserve and commencingeéheii ct i o n o
and alsdbecausdhe State did not impress upon them that the decision to create the reserve,
meant that they would lose all their rights to return to their land, including the right to freely
access grazing land and medicinal salt licks fueirt cattle!'® The Commission finally

concluded that where there are development projects that would have a major impact on
communities, the State not only had the duty

free, prior and informed o n s%®'nt o .

In an effort to implement the recommendations of the African Commission i&nterois
case, President Uhuru Kenyatta on 19 September 2014, appointed a Task Force to look int

various aspects relating to implementation of the decisfofhe Tak Force is comprised of

113As above, para 282.
114As abovepara 283.
11%As abovepara 289.
118As above, para 290.
1As abovepara 291.

8Republic of Kenya, fAGazette Notice 6708 of 2014, Ta
African Commi ssion on Human and Peoplesé Rights in C
Development of behalf of the Endorois WelfareuQonc i | v Republic of Kenya)o, 26
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State officials only with no representation of the interested community, the EntiSritss.
mandate includes studying the decision of the Commission and providing guidance on its
political, security and economic implications, examg the potential environmental impacts

on Lake Bogoria and its surroundings if the decision was implemented, examining the
practicability of restitution of the lake and its surroundings to the community taking into
account that the lake has been clasdifis a World Heritage Site by UNESCO, and assessing
the amount of compensation payable to the community for losses suffered and for settlement
of royalties owed from economic activities on and around the'fdke.

While the establishment of the Task Forseai positive step towards finally resolving the
grievances of the Endoroithere are at least three issues thditate against the decision of

the African Commission particularly with respect to the right to effe@iand meaningful
participaton and ealisation of théRTD. First, in its mandate, there is no requirement that the
Task Force consults with the Endorois, either through the EWC or any other representatives
chosen fg the community. Tie African Commission had recommended ttfag¢ State engages

in dialogue with the Endorois for the effective implementation of its recommendé&ttons.
Second, the Endorois as the interested community were never consulted when the Task Force
was being established. Best practices would have reghaethey be consulted from the very
beginning of the decisiemaking process, in this case the establishment of the Task'Force.
Lastly, the Task Force is solely comprised of government officials. This not only offends best
practices because the State wamarty in the case before the Commission and was found to be
in violation of theRTD of the Endorois which includes the right to participate in decision
marking. O practical way of achieving inclusivity in the process would have been to appoint
the CSOsghat represented the Endorois before the Commission, or their appointees to serve on
the Task Forcdn 2016, theEndoroiscase drew the attention of the CESCR, wimolted the
establishmet of the Task Force buegretted that despite its establishmém Endorois are

not represented on it, and further, that they have not been sufficiently consulted on #8 work.
Consequently, the CESCR recommended that Kenya should set up a mechanism that will

119The Task Force membership is made up of the Solicitor General (Chairperson), the Principal Secretary, Ministry

of Lands, the Principal Secretary, Ministry of Sports, Culture and the Arts, the Secretary Katignal

Commission on Human Rights, and the County Secretary, Baringo County. The ancestral land of Endorois that

was the subject matter of the proceedings at the African Commission is situated in Baringo County).

2Republic of Kenya (note 117 aboveyad.

2IEndoroiscase (note 103 above) recommendation (f).

1225ee, Aarhus Convention, article 6(2) on the guidelines for facilitating effective participation.

2Jnited Nations, iCommi ttee on Econ o ohsevationS oncthea | and
combined second to fifth repor3(81l&)garakseny ao, UN Doc. E
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facilitate and monitor the implementation of the Africann@ni ssi ondés deci si or

active participation of the Endoroi&*

Later, n theOgiekcase'?®the African Courfortified the place of participation in realising the
RTD by reading the right to participation provided for in article 23 oftN®RIP into article
22 of the ACHPR2® Article 23 of theUNDRIP provides that:

Indigenous peoples have the right to determine and develop priorities and strategies for exercising their
right to development. In particular, indigenous peoples have the tagbe actively involved in
developing and determining health, housing and other economic and social programmes affecting them

and, as far as possible, to administer such programmes through their own institutions.

The main complaint regarding tH&TD in the Ogiek case was thahe RTD of the Ogiek
community had beeviolated by their eviction fra their ancestral land ithe Mau Forest by

the government of Kenya, which had not consulted them when making the decision on their
eviction. Further, it was complained that the government had not consulted the Ogiek, or sought
their consent on matters relating to their econostcjal and social life within the fore&¥.It

was the Ogieksd case that as an indigenous
development priorities and strategies, to be actively involved in the development of economic
and social programmes thateafted them, and where possible, to administer those programmes
through their own institution$® The State contended that it had not violatedRA® of the

Ogiek becaus# had consulted the Ogiek through their democratically elected representatives
and etablished several task forces to review the legal frameworks and reports relating to the

situation in the Mau Fore$t®

In a short assessment of the argumehesCourthad no difficulty in finding that th&TD of
the Ogiek had beeviolated. TheCourt teld that the continuous evictions of the Ogiek from
the Mau Forest had been carried out without the governefiaatively consultinghem, and

eventually, the evictions had adversely affected their economic, social and cultural

1240s above, para 16.

12%Application No. 006/2012Judgment of 26 May 2017, African@or t on Human and Peopl esd
126As abovepara 209.

127as above.

12875 above.

12%As above, para 206.
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development3® Additionally, the Court found that the Ogiek had beenactivelyinvolvedin

the development of economic and social programmes affecting'th&ssentially the Court

was confirmingt he Afri can Commi Erslorascasesthaphateviertfarno n i n
participationtakesthe consultatiomnd involvement of the affectg@@ople, which comes with

it, must be meaningfulThe African Court has therefore, implicitly recognised public

participation as being a central component ofRA® proteced by the ACHPR.

6.4 Public participation and theRTD in Kenya

The preceding section demonstrates that public participation is a human rights issue that is
critical to the realisation of tHRTD. In the Kenyan context, public participation is recognised
by the Constitution, several pieces of legislation and a progmeed of legislation that seeks

to provide a general framework for the carrying out of public participation.

6.41 Constitutional basis

The Constitutionof Kenya 2010is a transformative document when compared to the
constitutions that preceded!¥ It emphasissthe importance of the people of Kenya in the
scheme of governance and vests all sovereign power in the p&ojpe. the avoidance of
doubt in this respect, the Constitution declares participation of the people as a national value
and principe of governancé3* Because the centradid system of governance that preceded
this Constitution had alienated the people of Kenya from participation on matters relating to
how they were governed, the Constitution of Kenya 2010 provided for a decentralised
government to compliment the national government and give voice to the people in matters of

governancé3® The Constitution provides that sharing and devolution of power is a national

13%s above, para 210. Emphasis added.

131 As above. Emphasis added.

13%Gathungu v Attorney Generg010) eKLR 13.

3% Constitution of Kenya 20 @rticle 1(1).

13As abovearticle 10(2) (a).

B%Philip Adedeii An analysis of the concept olhtermatiomal Joucnalpfar t i ci p
Law and Policy46, 47;PLO Lumumba &Luis FranceschiThe Constitution of Kenya, 2010: An introductory
commentary(2014) 511-513. Article 6(1) of the Constitign of Kenya 2010 provides for the division of the

territory of Kenya into counties as specified in its First Schedule. The First Schedule divides the country into 47
counties namely Mombasa, Kwale, Kilifi, Tana River, Lamu, Taita Taveta, Garissa, Wajiddva, Marsabit,
Isiolo, Meru, TharakaNi t hi , Embu, Kitui, Machakos, Makueni, Nyand
Turkana, West Pokot, Samburu, Uasin Gishu, Elgeyo Marakwet, Nandi, Baringo, Laikipia, Nakuru, Narok,
Kajiado, Kericho, Bomet, Kakaega, Vihiga, Bungoma, Busia, Siaya, Kisumu, Homa Bay, Migori, Kisii,

Nyamira and Nairobi City.
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value and principle of governarté®and dedicates a whole chapter to essabin elaborate

framework of devolved governmet.

The concept of devolved government is the most fundamental innovation of the Constitution

of Kenya 2010. The basic principle behind this innovation was bringing governance back to

the peoplé3® Through a multievel system of governancthe national government ceded

certain functions to the devolved unit8.Consequently, the national government and the
county ones are distinct but however interdependent in their operations and must therefore
fiecnduct their mutual relations on ¥tThee basi

Constitutionidentifies the objectives of devolved governance as being among others:

(a) to give powers of selfjovernance to the people and enhance participation of the peotiie

exercise of powers of the State and in making decisions affecting'them;

(b) to recognise the rights of communities to manage their own affairs and to further their
development#?

(c) to protect and promote the interest and rights of minorities and mbsgthaommunitied*

(d) to promote social and economic development and the provision of proximate, easily accessible
services throughout Keny&

(e) to ensure equitable sharing of national and local resources throughout®®enya

These constitutional provisionstablish devolved governance as the core for realisation of the
RTD in Kenya No objectives are set by theoftitution in this regard for the national
government and the provisions on principles on executive authority are silent in this ¥¥spect.

The reaen for establishing the devolved units of governance as the focal point for realisation

13¢Constitution of Kenya 201 @rticle 10(2) (a).

7As abovechapter 11.

139 umumba & Franceschi (noti85 abové 511. The Independence Constitution 1963 hadliaimrovisions of
devolved government. It created eighgional governments which were however dismantled through a series of
constitutional amendments immediately after independence and before devolution had taken root.
13%Constitution of Kenya 201@ourth schedule.

140As abovearticle 6(2).

14IAs abovearticle 174 (c).

142As abovearticle 174(d).

43As abovearticle 174(e).

4ns abovearticle 174(f).

4°%As abovearticle 174(g).

1463ee for comparative purposes, Constitution of Kenya 2drtidle 129.
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of theRTD was the &ilure of highly centralisd government created by the several preceding
constitutions to do so since independence. The human rights language siseithr to that
used both in the DRE’ and the ACHPR?®

The Constitution enjoins the county governments while implementing the objectives set out in
article 174, to be guided by the principle
enable them to gover n alffd@he geedleiare ¢hen emgowered c e s
through article 174 to have an input in decismaking as to how this revenue shall be utilised

for the common good bearing in mind the peculiar circumstances oteanty. Article174

also captures a critical component of €D, namely,the protection and promotion of the

rights and interests of marginalised communities through their participation in detiakong

on their development. Article 260 of the Condtituon of Kenya 2010 defi

Community to mean:

(&) a community that, because of its relatively small population or for any other reason, has been unable

to fully participate in the integrated social and economic life of Kenya as a whole;

(b) atraditional community that, out of a need or desire to preserve its unique culture and identity from

assimilation, has remained outside the integrated social and economic life of Kenya as a whole;

(c) an indigenous community that has retained and maintaineatigional lifestyle and livelihood

based on a hunter or gatherer community, or

(d) pastoral persons and communities, whether they are

a. nomadic; or

b. a settled community that because of its relative geographic isolation, has experienced only

marginal partigpation in the integrated social and economic life of Kenya as a whole.

Public participation in decisiemaking is about eliminating social exclusion and empowering
people to contribute to overall wellbeing of their society. For public participatioretibdmtive
in reaching sustainable decisions, the process must be widely inclusive with a view to having

as many affected people as possible contribute to their development process. For this reason,

1DRD, preamble paras 2 & 6; articles 1(1) & 2(1).
M8ACHPR, article 22(1).
M%Constitution of Kenya 201@rticle 175(b).
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the Constittiond e ma n d svery dowunty gofiernment alt decentralise its functions and

the provision of its services to the extent that it is effi ent and pr.8dhei cabl e

Constitution places a duty on county governments to ensure, facilitate and build capacity of the
people to beinvolved and participate in county governadteCounty governments are
expected td>2

(a) Create mechanisms of engagement by ensuring and coordinating the participation of communities

and locations in governance; and

(b) Build capacity by assisting communitiegddncations to develop the administrative capacity for the
effective exercise of the functions and powers.

The courts havestablishedhat public participation ia national valuen the Constitutiorthat
expresses the sovereigmifythe people and sfundamentbaspecb f K edemoaracs. For
instancejn ReMui Coal Basin Local CommuniftheMui Coal Basincase)*3the High Court

confirmed the constitutional basis of public participation as follows:

As our case law has now established, public participation is a national value that is the expression of the
sovereignty of the people as articulated in Article 1tred Constitution. Article 10 makes public
participation a national value as a form of expression of that sovereignty. Hence public participation is
an established right in Kenya: a justiciable oriedeed one of the corner stones of our new democracy.
Ourjurisprudence has firmly established that courts will strike down any laws or public acts or projects
that do not meet the public participation threshold. Indeed, it is correct to say that our Constitution, in
imagining a new beginning for our country 2010, treats secrecy on matters of public interest as
anathema to our democrat.

In the Mui Coal Basincase,the Court also established that the county governments had a
constitutional rolen public participationThe questionn the case wawhether tke failure to
include the Kitui county government in the concessioning of the coal mining project resulted
in secrecy around the concessioning process, and therefore inadequate public partigipation.
The Ministry of Energy had offered the concession to im&decompanyon 20 August 2011,

%Constitution of Kenya 201@rticle 176(2).

SIAs abovefunction 14, schedule 4 part 2.

Republic of KenyaCounty public participation guideling2016) 1.

1532015) eKLR.

%As above, para 8%ee alsoliwangi v Minister of State of Provincial Administration & Internal Secu@ty14)

eKLR, where the Court observed that whereas the concept of public partitipasiorined in the Constitution is

a difficult one, the courts must give effect to it
15°As above, paras 86 & 89.
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when county governments had not come into existence under the Constitution. County
governments only came into existence under the new constitutional dispensation after the 2013

General Election.

The petitioners in the casargued that whereas the Constitution provided for the active
participation of citizens in the running of county affairs and all matters affecting the public
interest, the local people had not been involved in the coal mining project in the manner
envisag@d by the Constitutioft® The petitioners particularly took issue with the fact that the
local people, including the aoty government, had not beewatved inthe negotiations that

led to a Benefits Sharing Agreemesmd other aspects of coal minitj.In response, the
respondents took the view that there was no requirement that the county government was to be
consulted in the concessioning of minerals because all minerals constitutionally belonged to
the national governme#t® Further, thg argued thathe national government was under an
obligation to utilise the minerals for the benefit of the people of Kenya, and not just the benefit
of the local community in which the minerals were locaté@hey further argued that in any
event, at the time of conggioning of the project, the county government of Kitui did not

exist160

In determining the role of county government in public participation, the Court stated that:

With the dispensation of the new Constitution, we now have a devolved government in Ketha
national level public participation is enshrined in ArticledfGhe Constitution as part of our national
values. At the county levefrticle 174 (c) provides thathe objects of the devolution of government
are to give powers of seffovernanceto the people and enhance participation of the people in the
exercise of the powers of the State and in making decisions affecting tHens, therefore, the
Constitutional expectation that counties will be the forums where public participation ist@eréec

some of the most pressing issti®s.

On the basis of this observation, the Court held that when there is an issue about the prospecting
and concessioning of minerals that could potentially affect the lives of the local community,

the local county geernment must be consulted even if the project is a national government

156As above, para 34.
157As above.
158As above, para 64.
15%As above.
169As above.
18IAs above, par 102.
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project®? The Court observed that this is the logical consequence of thtemsystem of
governance that the Constitution establisfiéThe Court therefore ruled that the national
government must, filas a consequence of the re
Governments when it comes to negotiations for all contracts or partnerships to exploit natural

r e s o u'% The BlW Basin case establishes thealisation of the RTD is based on the

national value of public participation, and that public participation is an expression of the
sovereignty of the people established by article 1 of the ConstifGtidfurther, public
participation is a justiciable constitutional right against which the validity of all public
development projects can be determitfédrherefore, any public development project that

fails to meet the threshold of public participation is unconstitutional and afeet@b

invalidation by the courts for violating the right to public participation and the RTD.

6.4.2Legislative framework

To facilitate participation of the pele in governance and decisiorakingas demanded by

the Constitutionthe legislature has passed four critical pieces of legislation and a Bill has been
introduced in the Senate to give effect to the constitutional framework for public participation.
These are the County Governments Act (G&A Public Finance Management Act
(PFMA),'%8 Urban Areas and Cities Act (UACAY? National Government Constituencies
Development Fund Act (NGCDFAY?and Public Participation Bill (PPB}!

The CGA was enacted to give effect to chapter 11 of the Constitutiodewalved
government’? Part VIl of the CGA provides a framework for involvement of the people in
county matters. Among the principles of public participation in counties that the CGA identifies
are the timely access to information relevant to policy féatan and implementatiot’?

reasonable access to the process of formulation and implementation of policy particularly the

162As above, para 104.
1635 above.

184As above, para 106.
18°As above, para 88.
166As above.

167Act 17 of 2012.

168act 18 of 2012.

16%Act 13 of 2011.

17%ct 30 of 2015.
71Senate Bill 4 of 2018.
72CGA, preamble.
13As abovesection 87(a).
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approval of development proposals, projects and budgtsptection and promotion of the

rights of minorities and marginalised groupad safeguarding their right of access to
information!” and the guarantee of redress for interested or affected persons with emphasis

on traditionally marginalised groups including women, the youth and disadvantaged
communities:’® The CGA establishes modtis and platforms for the people to be involved

in governance. This include, technology based platforms, town hall meetings, budget
preparation and validation forums, development project sites, and citizen forumstgtacalin
decentralisd unitst’’ For public participation to be meaningful for a county and its
constituentsd devel opment, the county gover:
facilitate communication with the public and
developmen!’® For accountability purposes, the governor of each county is required to submit

a report annually to the county assembly on the state of public participation in the affairs of the

county government’®

The PFMA was enacted to provide for the effectivenaggement of public finances by the

national and county governmen§ The PFMA provides that in implementing it, regulations

may be made to facilitate public participation in the management of public finances and
participatory governance. The anticipatedyulations may provide fori st r uct ur es
part i c¥pianteicohnaon;i s ms , processes an®fdpubtedur
meeti ngs alfdspesia aeeds nfgpsople who cannot read or write, people with
disabilities, women and other disadvargdggroups 84 fimatters with regard to which
community participation is encouragef® a n d Arights and duti es

communftyo.

174as abovesection 87(b).

1°As abovesection 87(c).

178As above section 87(d).

177As above section 91.

178As above sections 9406.

1%As above section 92(2).

BPFEMA, preamble.

181 As abovesection 207(a).

182 As above section 207(b).

183 As abovesection 207(e).

184 As above section 207(f). Emphasis added.
185 As abovesection 207(g). Emphasis added.
186 As abovesection 207(h).

185



The UACA was enacted to give effect to article 184(1)(c) of the Constifutimich requires

that national legislation benacted to provide for participation by residents in the governance

of urban areas and citié¥. The Boards created to run these cities and urban areas under section

13 of the UACA are under an obligation to ensure that residents participate in dewking,

and in the activities and programmes of their areas of jurisditffofhe UACA empowers

residents of an urban area or city to deliberate and make proposals to the relevant bodies on
ithe provi s i®ifnp roofp osseerdv iicsessute;s f or inclusi on

l egi sfdpropdsed nati oh4dlt hleawrampod sedl ianinasad; &
of the county and o % e poposed dévedopraeht plane of ¢he n me n

county and oftte national governmedt®®*and any ot her matt®r of col

The NGCDFA establishes a National Government Constituencies Development Fund which
supports development projects at the constituency level on matters that fall witfaimctinens

of the national government under the ConstitutifinThe projects supported must be
communitybased so as to ensure that the benefits that flow from them are available to wide
crosssection of the inhabitants of a particular afaA community isdefined to mean

Aresi dents of a particular geographical area
subl ocation or village d% Te dbjotsiohtge N6GODRMmaren i nt
among other things, toprovide for public participationn determining and implementing

identified national development gests at the constituency levEP fipromote the national

values of human dignity, equity, social justice, inclusiveness, equality, human rights, non
discrimination and protection of the margized;**® provide for sistainable development in

Kenya?® provide a legislative and policy framework for the progressivesatidin of socie

B7TUACA, preamble.

188 As abovesection 21(1) (g).

189 As abovesection 22(1) (a) (i).

190 As above section 22(1) (a) (ii).

191 As abovesection 22(1) (a) (iii).

192 As abovesection 22(1) (a) (iv).

193 As abovesection 22(1) (a) (v). Emphasis added.

194 As abovesection 22(1) (a) (vi).

I9NGCDFA, section 24(a). Part 1 of the Fourth Schedule to the Constitution sets out in detail the foftii®ns
national government.

1%As above, section 24(b).

197As above, section 2.

198As above, section 3(d). Kenya is divided into 290 constituencies for purposes of election of members of the
National Assembly as provided for by article 89(1) of the Constitution.

199As above, section 3(e).

200as above, section 3(f).
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economic right$%! provide for a public finance system that promotes an equitable society
through expenditure thahakes provision flomarginalised groups and ared$provide a
framework for citizeded development that assists the national government in ptaanich
prioritising it resource$?® and provide a platform for citizen participation in public service

delivery.?%4

The Fund established by the NGCDFA consists largely of funds that are not less thah 2.5
the nati onal ghareefrevemue as tivided bg thetannuatDivision of Revenue
Act.?% Disbursement of monies from the Fundbised on specific project request from the
constituencied® These projects are to be identified in offerum public meetings held in

every ward in the constituency where matters of development in the ward and constituency are

deliberated in the first ye@f commencement of a new Parliament.

The PPB% seeks to provide a general framework for effective public participation and to give
effect to the constitutional principles of democracy and participation of the F&dlee
principal objective of the propged law is to give effect to all the constitutional provisions that
are aimed at enhancing, promoting and facilitating public participation in governance
processed®® The purpose of this provision is to enhance public awareness and community
ownership of phlic decisionsThe PPB proposes that public participation shall be guided by
the principles that the public and communities affected by a decision shall have a right to be
consulted and involved in the decisioraking process, and that effective mechasigor
involvement of the public that would be affected by or interested in a decision will be
provided?!® To this end, participants shall have equal access to information that they need to
meaningfully participate in decisiemaking, their views will be tadn into consideration,

20IAs above, section 3(g). This legislation is meant to fulfil the constitutional requirement that the State shall take
legislative measures to achieve the progressive realisation of the economic andgusigluaranteed under
article 43 of the Constitution. See, Constitution of Kenya 2010, article 21(2).

202As above, article 3(i).

203As above, section 3(1).

20%As above, section 3(n).

205As above, section 4(1)(a). Article 218(1) of the Constitutemuires that at least two months before the end of
each financial year, a Division of Revenue Bill is introduced in Parliament to divide revenue raised by the national
government between the national and county levels of government.

208As above, section 5)2

2The PPB is still proposed |l aw awaiting pagd9d@e,by
<www.kenyalaw.org/kl/index.php?id=7937{accessed 7 January 2019).

208ppB, preamble.

20%s above, section 3.

21%s above, section 4.
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appropriate feedback mechanisms will be developed and sustainable decisions that recognise

the needs and interests of the public will be prométed.

The proposed law identifies authorities that will be responsible for the develomhent
guidelines for conduct and oversight of public participatidi.hese are: for the Parliament,

the relevant House committee of the National Assembly or Senate responsible for public
participation?**for the judiciary, the Chief Justicé}for independentommissions or offices,
boards, authorities or any other public body, the chief executive offiteia; government
ministries, the cabinet secret&®:for county assemblies, the county assembly committee
responsible for public participatidh! and for couty governments, the county secreté.
These responsible authorities are expected to develop specific guidelines for undertaking public
participation within the institutions for which they are responsifi@hese specific guidelines
must include the gendmguidelines set out in the Schedule to the proposed law and any specific
guidelines that are peculiar to the circumstances of their institifi&Where the responsible
authority fails to develop guidelines, the general guidelines shall apply as if greythe
specific guidelines developed by that authotfyThe responsible authorities are required to
develop and publish specific guidelines on public participation within three months of
commencement of the legislatiéi?. The PPB places a duty on the ressible authorities to
prepare annual reports within three months of the end of the financig?y&aese reports

shall describe all the activities and outcomes of public particip&tfamy complaints made
against the institution in respect of public tg@pation, actiom taken to remedythose

complaints, and the period within which the complaint was addré&sed.

211As above.

22As above, section 5(1).
213As above, section 5(1)(a).
2YAs above, section 5(1)(b).
21%As above, section 5(1)(c).
218As above, section 5(1)(d).
217As above, section 5(1)(e).
2187s above, section 5(1)(f).
21%As above, section 6(1).
220As above, section 6(2).
2?21As above, section 6(3).
222As above, section 7(1).
223As above, section 8(1) and (2).
224ps above, section 8(3)(a).
22°As above, section 8(3)(b).
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The Schedule to the PPB provides details of the nature of public participation envisaged by the
proposed law. The responsible authorities armguired to provide for reasonable and
meaningful opportunities for public participatié® To determine what reasonable opportunity

is, the responsible authorities shall consider the nature of the legislation or decision to be
made??’ the importance of the dgslation or decision to be maé€ and the intensity of the
impact of the legislation or decisiéff.Before conducting public participation, the responsible
authorities shall identify the purpose of the engagement, the level of engagement required,
urgencyof the matter, the number and circumstance of interested and affected parties, and the
ability of the intended participants to access the necessary information and¥exdegjuate

notice shall be given to the public so that they are able to particigaite ndtice shall be
through a mechanism that has wide reach such as television stations, websites, community

radio stations and traditional media such as newspépers.

Stakeholders of any public participation process shall be afforded equal accesstadls p

and opportunity to influence the intended decigiSrmeasures will be taken to ensure that
PWDs participate in decisiemaking®*® and where the intended participants are not
conversant with the national languages, provision will be made for interpretation for those
people who wish to participate in their local langu&jeddditionally, before any public
participation process is undaken, the responsible authorities shall prepare a programme
which identifies the specific purposes of the consultation, the target group to be consulted, the
length of the consultation, whether submissions will be written, oral or both and the issues for
consultatior?® Thereafter, public participation will be undertaken within a realistic timeframe

for consultation with reasonable time being allocated for each $tage.

In relation to documentation for the process, the responsible authorities shall aastine t

documents to be used in the consultation are simple and concise, provide summaries of issues

22pPB Schedule, clause 1(1).
227ps above, clause 1(2)(a).
228As above, claws1(2)(b).
22%As above, clause 1(2)(c).
230As above, clause 3.
231As above, clause 4.
2%As above, clause 5(1).
233As above, clause 5(2).
234ns above, clause 5(3).
2%%As above, clause 6.
2%As above, clause 8.
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for consultation and clearly frame the questions to be addré€Sgtk responsible authorities
shouldalso publish and distribute the documents for comatae widely through among other
means, hard copies, televisions, advertisements, websites, community radio stations and
traditional medig&3 They must also ensure that the documents are published and distributed in

a language and form that can be usethieypublic?3®

The responseBom the public shall be carefully and independently analysed and the final
decision made widely available to the public together with the reasons for the decision made.
There must be disclosure of all relevant information sisathe public understand and evaluate

the decisiorf*°Finally, the responsible authorities are under a duty to undertake and encourage

action that builds trust and credibility in the public participation amongst the partictfants.

The common principle fopublic participation in the legislatiofincluding the proposed
legislation, is that the publianust be informed about decisions that affecirthiey must be
consulted and involved in the decisioraking process, empowered to be involved in that
process and theState must collaborate with them in that pro¢é$all these are principles
enunciated in th&ndoroiscase. In th&ndoroiscase the African Commission emphasise

that a government must effectively consult with affected or interested conesunit
development issues and there must be an adequate consultation process for it to be considered
as an effective proces€ It is upon the State to consult the participants in a manner that allows
for the participants to be fully informed of the deaisto be madé** The Commission also
emphasied that this right to active and meaningful participation flows from article 2(3) of the
DRD.2** The duty of ensuring effective participation of interested or affected people requires
the State to accept and disseminate information pertaining to decisions to be made and to

facilitate constant communication between the pafffes.

237As above, clause 9.

2%8As above, clause 10(a).

23%As aboveclause 10(b).

240As above, clause 11.

241As above, clause 12.

242The Institute fo Social Accountability (note 68 abové-9.
24Endoroiscase (note 103 abovpara 281.

244 As above, para 282.

24°As above, para 283.

248As above, para 289.
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The African Commissio held that in this case, the consultation with the Endorois people was
not adequate because the State did not obtain prior consent of the affected community before
designating their land as a game reserve and consequently evicting them Ftoihé.
Commssion found that the government of Kenya had not impressed upon the Endorois
community that they would be denied all rights of return to their land once it was designated
as a game reserve, including access to grazing land and the medicinal slat ticks tmttle

that were located in that ladtf The State therefore is under a duty to not only consult the
affected communityibut also to obtain their free, prior and informed corsenthe decision

being madé*°

In the Ogiekc a s e, one o fcomplahirds wasptimat the gavernmerg of Kenya had

failed to recognise the RTD of the Ogiek people and particularly their right to dete¢haine
development priorities and strategies, to be involved in economic and social programmes
affecting them and todaninister those programmes through their own instituttéh3he
government 6s response to this complaint was
through many means including through their elected representatives, several taskforces to
review the legl framework designating their land as a game reserve, reports applicable to the

situation and views of the pubfe!

The African Court held that indigenous people like the Ogiek had a right to determine and
develop their development priorities and stragedor realising their RTD, and to be involved

in the development of economic and social programmes affecting’®Adime Court further

held that as far as it is practicable, the Ogiek must be involved in the administration of those
programmes through tlredwn institutiong>® The Courtf ound #fAt hat the Ogi e
continuously evicted from the Mau Forest by
and that those evictions had adversely affected their economic, social and cultural

development®*Addi ti onally, the Court found that t

247As above, para 290.

24%8As above.

24%As above, para 291.

2500giek case (note 125 above) para 202.
251As above, para 206.

2%As above, para 209.

253As above.

2%4As above, para 210.
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involved in developing and determining health, housing and other economic and social

programmes a¥®fecting them. OO

The legislative measures set out abarevery detailedarppear t o f ul f i |l Ken
under articlel(1) of the ACHPR which requires States Parties to adopt legislative measures to

give effect to the rights it recognises such as the RTD. However, it is doubtful that these
measures are adequate in givfiiect to the RTD since Kenya has not adopted other measures

such as institutionalising and carrying out civic education, so that Kenyans understand what
public participation means and entails. In the Ogiek case, the African Court added the concept

of dGadey o t ofadopt kegisthtiveé and dther measurasgive effect to rights. It

is for failure to take fAadequat doand Kemyqios | at i v

have violatedtertain rights of the Ogiek people, among them the FfD.

6.43 Implementation methods

The principles of public participation set out the Constitution, legislatiorand the
jurisprudence of the African Commission, the African Court and Kenya courts ought to guide
implementation opublic participation ilKenya. Theadiscussion in the preceding section points

to the fact that whereas the prescriptions of what amourglective public participation is
known with certainty as evidenced by the case law, the methods of participation cannot be

prescribed with precision and would depend on the circumstances of each case.

The South African jurisprudencen public particippon has had influence ofenyan
jurisprudence, as thidigh Courthasapplied the reasoning of Van der Westhuiden the
Merafongcase when dealing with the question of public participation in public procurement.

In Republic v Independent Electoral anduBidaries Commissighi’ the manner in which the
supplier of election materials and ballot papers for the presidential election held on 8 August
2017 was sourced, was challenged on among other grounds that there had been no public
participation as requiredybartide 10 of the Constitution. The c@rt held that public

participation plays a central role in the legislative, policy as well as executive functions of

25°As above.
25%6As above, para 217.
25712017) eKLR.

192



government and that for these functions, government must craft and implement meaningful

programme®f public participation and stakeholder engagenight.

The decision in the Merafong case was also relied uptireiMui Coal Basincasewherethe
petitioners contested a concession made to a Chinese company on a project to explore coal
deposits within the Mui Basin of Kitui County and determine if they were commercially viable.

It was contended that the government had made the concession wdbquate participation

of the local community. In thatase the High @Qurt was called upon to determine if the
consultation that had been undertaken amounted to public partcipthe local community.

The Gurt applied the reasoning in thverafongcase and held that the methods of public
participation must be innovative atithtfor public participation to be sufficient, it must at the

minimum entail the following six principles?

i.  Government has a duty to craft programmes of public participationetb@anateéiwith
the nature of the subject matiein crafting the modalities of participation, government
must considerfithe quantity and quality of the governed to participate in their own

governance.

ii.  Public participation must be innovative and madlledgidepending on the nature of the
subject mattey, culture of the people, logistical constraiatsl other factordNo single
modality can be prescribed for determining if public participation has been achieved or

not.

iii.  Whatever method of public parti@pon is adoptedii i t mu s t include a

dissemination ofelevant informatioa.

iv.  Public participation does not meéihmat everyone must give their views on an issue
However, the process must be inclusive and diverse. Clear and intentiongtsitiem
lock outbona fidestakeholders renders the public participation ineffective and illegal.
The subsidiarity principle applies in determining inclusivity of the process so that in

any process, the people affected most by a policy, legislation onantist have a

258As above, paras 18890.
25Mui Coal Basincase (notd 53 abovepara 97.
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bigger say in that policy, legislation or action and their views must be deliberately

sought anatonsidered

v.  While the right to public participation does not guarantee thatéuerg i vi dual 0s
will be takenas controlling views, there is a duty on government to take into

consideration all views in good faith.

vii A The r puplictpartiofgation is not mearto usurp the technical raleof
government in decisiemaking but to enrich the views of its views on any matter with

the views of those who will be most affected by the decision to be made.

The Murt applied these six principles in determining thatpihiglic participation programme
crafted for the coal mining project had met the threshold of public participation subject to
continued engagement of the people as the project progressed until its corféfSioihe

basis of the evidence before it, theo@t found that government had facilitated public
participation in that the relevant ministry had organised regular public meetings to educate the
local community on the importance and progress of the project, the ministry had hired staff
from the local commnity to serve as a communication link between the ministry and the local
community, the ministry had formed a Liaison Committee to represent the interest of the local
community and the ministry had facilitated the Liaison Committee and other stakelsalcers

as government experts andrii|ament to visit the sourced company in China as part of due
diligence?®! The report of the due diligence visit showed that great insights had been gained
by the delegation and many fears had been allayed about the Ghuester who appeared to
have sufficient capacity to extract coal and facilitate an integrated development of the coal

industry in Kitui County?52

In response to this uncontroverted evidence, the petitioners alleged that the public participation
undertake was not adequate. The@t held that it was not possible to categorically determine

in any case that public participation was adequate or sufficient. It stated that:

260As above, para 98.
261A5 above.
26275 above.
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€ t he c our bana fidesodtke pabtic atctdn, ¢he nature of teabject matter, the length and
quality of engagement and the number of mechanisms used to reach as many people as possible. Looked
at against these parameters it is difficult to say that the Government did not meet its burden to involve

the public in the Gal Mining Projectt?

The six principles set out in thdui Coal Basincase therefore should guide the practice of
conducting public participation in Kenya because the forms of facilitating an appropriate
degree of participation is capable of infinitgrition. As was stated by theo@t in Republic

v County Government of Kiambu ex parte Robert Gakiffiwh at matt ers i s t he
the day a reasonable opportunity is offered to members of the public and all interested parties

to know about the issues and to have an adequate say. What amounts to reasonable opportunity

will depend on the circumstaecs of e%ch casedo.

However, the prevalent practice has been that the State and State organs have invariably used
newspaper advertisements as the preferred means of facilitating public participhtea.
advertisements usually refer broadly refer to ¢bastitutional requirements to involve the
public in decisioamaking over various matters. Some advertisements usually set out details of
when and where public hearings will be condudtetido not provide details on how to obtain

the information necessaty meaningfully participaté® In other instances, the advertisements
merely detail the nature of the decision to be made and the mode of submission of views by
members of the public and stakeholders without making provision for public he&fings
important to note that no mention is made as to how the views presented will be processed and
feedback given. Thesanissionsre inconsistent with the duty to facilitate public participation.
They appear illusory and are at best a perfunctory attempt tplgomith constitutional
requirementsThis problem can be addressed through policy that sets out a detailed programme
for the conduct of public participation.

263 As above, para 99.

264(2016) eKLR.

265 As above, para 50.

266 See for example the Standard Newspaper of 19 February 2019 which at page 11 carries an advertisement by
the Mandera County Governméanvtiting members of the public to give their inputs on its 2019 County Fiscal
Strategy Paper (CFSP). The advertisement identifies the dates, timings and venues for proposed public hearings.
Members of the public and interested stakeholders are provideawigémail address at which to forward their

views. The advertisement does not give details of how one can obtain the proposed CFSP.

267 n the newspaper cited above, the National Assembly by advertisement invites members of the public to give
their views orthe Law of Contract (Amendment) Bill, 2019 through email or hand deliveries. The public is not
informed on how to obtain copies of the Bill. No provision is made for public hearings.
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6.5 Conclusion

The aim of this chapter was to examine the link between public participaticeaisation of

the right to development in Kenya. The right to participate in decisiaking in the
governance process is a fairly new legal concept in Kenya having found its first expression in
the Constitution of Kenya 2010. It has been entrenchedregional value and principle of
governance in article 10(2)(a) of the Constitution. It is one of the transformative features of the
constitution which supports decentralised government which is intended to be a constitutional
tool of development. It empeers the people through an elaborate constitutional framework to

demand to be heard in the process of decigiaking on matters that affect their lives.

Public participation entails the community organising itself in managing their problems within

a constutional and statutory framework that enjoins the government to facilitate such
participation. The benefit of this is that quality and sustainable decisions on developmental
issues can be arrived at because it involves the people who experience thetabmroblems

and who are best placed to address them with the assistance of the State. At the same time, it
places historically marginalised communities and groups at the centre of contributing to their
development issue. It empowers them by giving tiveime in decisiormaking and thereby
facilitating their ability to live a dignified life in which they can realise their full human

potential.

Public participation is therefore about processes of achieving development and not just about
the outcomes. By engaging the people directly affected by developmental problems such as
women, theyouth, PWDsand marginalised communities, the outcomes are bound to benefit
the wider society and not just a seatiof it. The State is undaninternationaland domestic
obligation to seek the views of the people on matters of development and this should be a

continuous engagement which is transparent and accountable.

While there are no universally accepted models of how the public is to participate, ¢he wid
accepted position is that the people must be given a reasonable opportunity to be involved in
decisionmaking. Since reasonableness is an objective standard, whether the public was given
a reasonable opportunity to participate will depend on the natuhe decision being made

and the circumstances within which it is being made such as time and financial constraints. But
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whatever the circumstances, participation must be real and not a perfunctory exercise to fulfil

constitutional or statutory obligatis.

Public participation is an international human rights law concern as eviddncets
recognitionin, inter alia,the UDHR DRD and ACHPR The objective of these instruments is

to achieve social inclusion. The African Commission in Emeloroiscaseand the African
CourtintheOgiekc ase 1T Dboth cases affecting Kenya 1
public participation irthemakingof decisions that affectevelopment and the necessity of the
people being informed about the nature of thaesilgts that need to be made so that they are
able to make informed decisionBhe right to participation in Kenya must be understood in
light of theEndoroisandOgiekdecisions since article 22 of the ACHPR is part of Kenyan law

by virtue of article 2(6vhich makes treaties that Kenya has ratified to be part of Kenyan law.
The right to participation is largely to be found in legislation that supports devolved
government. Devolved government was meant to bring governance back to the people with a
view to improving their livelihoods and wellbeing including promoting social economic
development. The objectives of devolved governance in the constitution are in essence the

foundation upon which realisation of tRa' D will be built.

For theRTD to thrive, the pblic must have access to information about the decisions to be
made by the State at all times. The people must be consulted and engaged chnim@ous
substantive way and not so as to merely fulfil legal obligations of the State. The main
proposition n this chapter therefore is that pubfiarticipation is a core righhrough which

theRTD can be realised in Kenya.
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Chapter 7: Conclusiont Realising theright to developmentin Kenya

7.1 Overview

This study sought to answire followingthree questiongi) what is the status of the RTD in
international law (ii) is the RTD recognised in Kenyan law and policy? and can poverty
alleviation, anticorruption and public participation interventions fd&ie realisation of the
RTD in Kenya?To answer these questions, the study interrogatedspective chapters as set
out below,the status bthe RTD in internationadlaw andin Kenyan lawand policy and the
way in which poverty alleviation, anrtiorruption and public participation interventions can
facilitate its realisation in Kenya.

Primarily, the study investigiedthe challenges that Kenya faces in realisingRi®, a right

that as the study ascertainéslestablished in international law and incorporated into domestic
(Kenya)law and policy Thechoice of the subject of the study was predicated on the fact that
the Constitution of Kenya 201ihcorporates the general rulesimternational law and treaties
that Kenya has ratified, into domestic law. This means that the DRD and AGh#RRrovide

for the RTD, form part of the law of Kenya and the State is under an obligation to etssure
realisation for the benefit of its peopl€he study was also based tire assumption that
realisation of thérTD in Kenya musbefounded on freedom of Kenyan people from poverty
and corruption, and the respect, promotion and fulfilment of their right to participate in

decisionmaking.

The study begahy introducingin chapter 1realisation of the RTD in Kenya as the problem
under investigation and providing an understanding of the concept of development. The chapter
alsoidentified theabovementionedesearch questions that guided the study and set out the
studyd ebjectives. Itfurtheridentified the scope of the study and its limitations, reviewed the
availableliteratureon the RTD in Kenya andn poverty, corruption and public participation

and described the research methodologies to be utilised.
In chapter 2the study sought to establish the status oRfFB in international lawithus sought

to answer the first research questiom)discussed the evolution of the right at the UN and

African regional levels. The nature of tRED under the DRD and the ACHPRarticularly,
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its content, subjects and dutieemgexamined. The chapter established thaRRB is a human
right recognised and protected in internasiblaw by the DRD and the ACHRRmongst
others

The analysis and assessment ofRA® as a humanght in international law in chapter 2 was
utilised in chapter 3, with a view to determining whetheRA® is recognised in Kenyan law

and policy(thus sought to answer the second research quesfigainst the background of
chapter 2, the constitutional and policy basis oRi® in Kenya was examined in chapter 3.

The chapter examined the developmentafstitutionalorder in Kenya, and the protection of
human rights in the four constitutionaiders that were identified. The study then focused on
the 2010 Constitution and KV203@ policy that supportthe Constitutiolp with particular
reference to thetatus of theRTD in domestic lawThe chapter determined that tR&D is
recognised by the @stitution and KV2030 and that its realisation in Kenya is dependent on
addressing the challenges of poverty, corruption and public participation. These challenges

were investigated in the next three chapters.

Chapters 4, 5 and 6 sought to answer thel thésearch questiomn chapter 4, the study
examined the problem of poverty as a challenge to realisation d®Tibe It provided an
understanding of the meaning and nature of poverty, investigated poverty as a human rights
issue and discussed povertyasobstacle to realisation of tRID in Kenya. The chapter
focused on education and health as critical sectors that play a central role in realisation of the
RTD. It found that poverty is a denial dfd totality of human rights, and particularly of the

RTD. It also found that the rights to education and health are basic minimums required to
combat poverty in Kenya, and hence realisation oRIFB. Chapter 5 addressed the problem

of corruption and provided an understanding of the meaning of corruptiord fm the
UNCAC, AUCPCC and Amended African Court Protocol. It identified corruption as a
violation of human rights, especially tRED. It examined the Kenya experience with the issue

of corruption both before and after the promulgation of the 2010 @diwst. The chapter
establishedhat combating corruption is critical for realisation of iED in Kenya.In chapter

6, the study examined the concept of public participatigerovided an understanding of the
meaning of public participation, its purgm and value, and nature and formke Thapter
established that public participation is a human rights issue and that it is a necessary means for
realising the RTD in Kenya. T h e chapter al so outlined K e
implementation of public participation.
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This final chapter summarises the main findings in the substantive chapténsmadvocates

for the realisation oRTD in Kenya through poverty alleviation, amrruption and public
participationinterventions. The prescription made for realisation of the RTD through the three
interventions are based on Kenyads internat.

Constitution.

7.2 Research findings

7.2.1 The RTD in international law

At the UN level, theRTD is principally a creation of the DRD. The DRD recogniseRh®

as an inalienable human right which entitles every human person and all peoples to participate
in development, to contribute to it, and to enjoy economic, social, cultural and political
development. When every human person and all peoples enjoy ecosoamd, cultural and
political development, all human rights and fundamental freedoms are fully realiséRIT Dhe
recognised by the DRD has genesis in the UN Charter. The UN Charter states that one of
the princi@ objectives of the UN is to achievetémnational cooperation in finding solutions

to economic, social, cultural and humanitarian problems. The international cooperation
anticipated by the UN Charter is expected to promote and encourage respect for human rights
and fundamental freedoms for alithout any discrimination. The UN Charter also seeks
international economic and social cooperation that creates stability antbeiejl of the
peoples of member States through fiheomotion of higher standards of living, employment

and economic and siat¢ developmené!

TheRTD recoquised by article 1 of the DRD &shuman right that is inalienable, that relates to

a process of economic, socialltural and political devefament, and entitles everyone aid

peoples to participate, contribute to, and enjoyné¢ development process. The preamble to

the DRD describes the development process as being a process that aims at the constant
improvement of the welbeing of everyone based on their actil®e and meaningful
participation in the process, and the fair distributioin the benefits that result from
development. Article 1(1) of the DRD identifies the human person and all peoples as being
the rightholders of theRTD. The RTD is therefore bottan individual and collective right

IChapter 2 above, 226.
2As above, 34.
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