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ABSTRACT

Money laundering is the process by which ‘dirty’ money is transmitted through a financial
system to ‘clean’ and legitimise it. The intention is to conceal the proceeds of crime from any
asset forfeiture laws. The result is negative effects including: apparently inexplicable changes
in money supply and demand; increased prudential risks to the safety and soundness of the
banking sector; contaminating effects on legal financial transactions, and increased volatility

of international capital flows and exchange rates.

Maritime piracy is also a major crime. It is defined as any illegal act(s) of violence, detention
or depredation, committed for private ends on the high seas against another ship or aircraft, and
likewise has unfavourable effects. These include posing a threat to the shipping industry,
negative impacts on both international trade and global security. Since the end of the Golden
Age of piracy, in the eighteenth century, the crime had not attracted worldwide scrutiny.
However, attention has been drawn back to it due to increased piracy incidents worldwide.

Furthermore it is now considered to be contributing to money laundering

This study considers how to tackle piracy, specifically piracy for ransoms, from an anti-money
laundering perspective. A review of how the current piracy laws have hindered holding pirates
accountable, necessitates and leads to consideration of an alternative approach. Hence, by
focusing on the funds that are generated through the payment of ransoms, a theoretical link
between piracy and money laundering is established. This further justifies the utilisation of
anti-money laundering laws to confiscate piracy benefits. This removes incentives for piracy,
thus indirectly dissuading pirates from engaging in the crime. To address the issue practically,
it is examined if Kenya has an adequate and effective anti-money laundering regime to
facilitate monitoring, reporting, investigation and prosecution of those implicated of dealing in
proceeds of Somalian piracy. Ultimately, the research offers a workable anti-money laundering
mechanism that can be implemented to deal with piracy for ransoms. In addition to pointing

out weakness and possible solutions in the Kenyan anti-money laundering regime in general.
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1 MONEY LAUNDERING AND PIRACY

1.1 Introduction and background to the study

The term ‘money laundering’ is said to have originated as a result of the mafia activities in the
1970s in the United States of America. To disguise their ill-gotten wealth the mafia invested in
‘launderettes’ through which they could mix their illegitimate with the legitimate earnings from;

drugs, prostitution and gambling.! This, ‘cleansing’ was considered a process of laundering.

Money laundering has been marked by dynamism in its practice and manifestation. Equally the
definition of the term has evolved over time and has been defined differently in various
conventions,” by organisations® and by various authors.* Nonetheless, generally it is acknowledged
that, money laundering is the disguising or concealing of the illegal origin(s) of the proceeds of

crime or the illegal application of funds.’

The process of disguising or concealing the illegal origin(s) of the funds is undertaken in three
traceable stages namely placement, layering and integration.® Research has shown that there are
various sources of funds used in money laundering such as drug trafficking, human trafficking,

armed robbery, corruption, real estate, currency speculation, commercial crime and fraud and

! Unger ‘Introduction’ in Unger & Van der Linde (eds) Research Handbook on Money Laundering (2013) at 3. The
Eurasian Group on combating money laundering and financing of terrorism EAG FAQ’s available at
http://www.eurasiangroup.org/guestbook.php accessed 28/2/13. In certain instances the mafia actually opened
launderettes or used those they already owned and through these launderettes the funds from their illicit activities were
mixed with the revenues generated from the launderettes so as to ‘cleanse’ the illicit funds.

2 See for example the United Nations Convention against Transnational Organised Crime (Palermo Convention) 15
November 2001 2225 UNTS 209; The United Nations Convention on the Suppression of Funding of Terrorism 9
December 1999 2178 UNTS 197; Council of Europe Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds From Crime and on the Financing of Terrorism 16 May 2005 E7S No 198 May 2005.

3 See for example Financial Action Task Force on Money Laundering (FATF), International Monetary Fund (IMF)
and World Bank. See also Ferwerda ‘Definitions of money laundering in practice’ in Unger et al The Economic and
Legal Effectiveness of the European Union’s Anti-Money Laundering Policy (2014) at 87-96.

4 Unger & Siegel et al Report for the Ministry of FinanceThe Amount and Effects of Money Laundering (2006) at 29.
> See the UN Convention against Transnational Organised Crime where a definition is found in article 6(1)(a): ‘(i)The
conversion or transfer of property, knowing that such property is the proceeds of crime, for the purpose of concealing
or disguising the illicit origin of the property or of helping any person who is involved in the commission of the
predicate offence to evade the legal consequences of his or her action.

(i1)The concealment or disguise of the true nature, source, location, disposition, movement or ownership of or rights
with respect to property, knowing that such property is the proceeds of crime.” See also GA Resolution A/RES/55/25
10 November 2000 that led to the adoption of the UN Convention against Transnational Organised Crime.

¢ {)The placement stage, where the illegitimately acquired funds or assets are placed in the financial system e.g. in a
bank. ii) The layering stage where numerous transactions are carried out to move the funds from various banks so as
to hide the link between the funds and the illicit transactions/sources. iii) The integration stage where the funds are
again integrated into the legitimate economy and thus placed at the disposal of the criminal or prospective criminal.
See further discussion in chapter 3 section 3.2.3.



evasion of tax and duty.” The fight against money laundering has been changing to rein in the

devising of intricate schemes and, more importantly to mitigate its negative and global effects.

The economic effects of money laundering include undermining of the legitimate private sector;
undermining the integrity of financial markets; loss of control of economic policy; economic
distortion and instability; loss of revenue; risks to privatization efforts; reputational risks and social
costs.® Statistics indicate that money laundering ranges, between US$590 billion and US$1.5
trillion globally.’

Money laundering as a crime started attracting great attention in the 1980s,'° but primarily from
the context of drug trafficking as it became clear to authorities in the Western world that huge
profits were being generated from this activity. The illicit funds so generated were then
incorporated into the legitimate financial system. This was done through simplistic methods; such
as smuggling cash out of a country and depositing it in a bank account in a tax haven. It was also
done by simply depositing the money in domestic banks in the United States of America.'! Thus,
it became necessary to enact legislation aimed at depriving and preventing the traffickers from

utilising their ill-gotten wealth.

With the passage of time, it has become apparent that the predicate crimes'? of money laundering

are constantly evolving. Whereas initially it was mainly through the acts of drug trafficking,

7 See Moshi Fighting Money Laundering the Challenges in Africa (2007) ISS Paper 152 at 1-12. See also Akopyan
‘Money laundering’ (2010) 47 ACLR at 822; Purkey The art of money laundering’ (2010) 22 FJIL 111.

8 Yallwe & Buscemi Money Laundering and Financial Development (2011) MPRA Paper No 32458 at 3-4 available
at http://mpra.ub.uni-muenchen.de/32458/ accessed 1/3/13. See also Ferwerda ‘The effects of money laundering’ in
Unger & Van der Linde (eds) Research Handbook on Money Laundering (2013) at 35-46; Unger & Siegel ef al (n 4)
at 82; Bartlett The Negative Effects of Money Laundering on Economic Development (2002) Asian Development Bank,
Project No 5967.

9 This figure is arrived at using 1998 statistics. FATF Money Laundering FAQ available at htip://www.fatf-
gafi.org/fag/moneylaundering/#d.en. 11223 accessed 15/2/16. See also UNODC Report Estimating lllicit Financial
Flows Resulting from Drug Trafficking and Other Transnational Organised Crime (2011) at 15-19 available at
https://www.unodc.org/documents/data-and-analysis/Studies/Illicit_financial _flows 2011 web.pdf accessed
15/2/16. Nonetheless, it is acknowledged that the figure should be treated with caution since it is impossible to come
up with an accurate figure of the amount laundered each year. This is due to the illegal and hidden nature of the
transactions. See Reuter ‘Are estimates of the volume of money laundering either feasible or useful” in Unger & Van
der Linde (eds) Research Handbook on Money Laundering (2013) at 224-230.

10 Ryder Money Laundering — An Endless Cycle? (2012) at 2; Nguyen ‘The international anti-money laundering
regime and its adoption by Vietnam’ (2014) 4(1) AJIL 197 at 200.

11 Zill & Bergman ‘The black peso money laundering system’ Public Broadcasting Service Frontline [date unknown]
available at http.//www.pbs.org/wgbh/pages/frontline/shows/drugs/special/blackpeso.html accessed 28/5/13; Grosse
‘Mexico: The black market in foreign exchange and its relationship with narcotics money laundering” (1999) 3(1)
JMLC 67.

12 An offence as a result of which proceeds are acquired that may become the subject of laundering.
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gambling and human trafficking; today there are new activities falling into the category of criminal
activities that give rise to illicit funds that need to be laundered.'® Examples include: the illegal

sale of weapons, fraud, corruption, child pornography and terrorism.

As indicated above, there are various activities that facilitate the acquiring of funds to be laundered
with piracy, specifically piracy for ransoms, being one such activity.!* Piracy is defined as any
illegal act(s) of violence, detention or depredation, committed for private ends on the high seas
against another ship or aircraft.!> In the recent past, there has been an increase in piracy incidences

around the world'® and especially Somalia along the Gulf of Aden during the period 2008-2011."7

Broadly, political instability and statelessness since the fall of Siad Barre’s regime in 1991 is the
antecedent of Somalia piracy. In turn, lack of political stability and failure to uphold the rule of

law'® led to illegal fishing and dumping of toxic waste triggering Somali fishermen to protect

13 Bell ‘Abolishing the concept of “predicate offence” (2002) 6(2) JMLC 137 at 137. Unger & Hertog ‘Water always
finds its way: Identifying new forms of money laundering’ (2012) CLSC 287.

4 UNODC Report Estimating lllicit Financial Flows Resulting From Drug Trafficking and Other Transnational
Organised Crime (2011) (n 9) at 47.

15 United Nations Convention on Law of the Sea (UNCLOS) article 101; 1833 UNTS 397 10 December 1982.

16 Hallwood & Miceli Maritime Piracy and its Control: An Economic Analysis (2015) at 14. Worldwide Incidents
actual and attempted in 2015 totalled 246. Source: ICC International Maritime Bureau Piracy and Armed Robbery
Against Ships- Report for the period 1 January to 31 December 2015 (2016) at 5 available at
http://www.hellenicshippingnews.com/wp-content/uploads/2016/02/2015-Annual-IMB-Piracy-Report-
ABRIDGED.pdf accessed 16/2/16. See also Ghoshal & Pierce ‘The changing nature of contemporary maritime piracy’
(2014) 54(4) BJC 1.

'7 World Bank Pirate Trails Tracking the lllicit Financial Flows From Pirate Activities off the Horn of Afvica

(2013) at 41-42 available at https://openknowledge.worldbank.org/handle/10986/16196 accessed 31/3/14. Despite
the decline in piracy occasioned by the naval patrols in the Gulf of Aden, the International Maritime Bureau (IMB)
has given words of caution that the Somalian pirates still have the capability and capacity to carry out attacks. See
ICC & IMB report (n 16) at 19. The same message has been reiterated by: Oceans Beyond Piracy Will Illegal
Fishing Ignite a Preventable Resurgence of Somalia Piracy? (2015) OBP Issue Paper available at
http://oceansbeyondpiracy.org/sites/default/files/attachments/OBP%20Issue%20Paper%20-
%20Fishing%20Boat%20Hijackings%200ff%20Somalia.pdf accessed 17/9/15. UNSC Report of the Secretary-
General on the Situation With Respect to Piracy and Armed Robbery at Sea off the Coast of Somalia Pursuant to
Resolution 2184(2014) (2015) para 4-7 & 57 available at
http://'www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/s 2015 776.pdf accessed 16/2/16; UN Doc S/2015/776 12 October 2015. Maresca ‘Fighting
piracy along the money trails’ in Tardy (ed) Fighting Piracy off the Coast of Somalia: Lessons Learned From the
Contact Group (2014) at 57 available at

http://www.iss.europa.eu/uploads/media/Report 20 _Piracy off the coast_of Somalia.pdf accessed 13/9/15.

18 See Bueger ‘Learning from piracy: Future challenges of maritime security governance’ (2015) 1(1) GA 33. See also
Silva ‘Somalia: State failure, piracy and the challenge to international law’ (2010) 50 VJIL 553 at 554-565; Guilfoyle
‘Somali pirates as agents of change in international law—making and organisation’ (2012) 1(3) CJICL 81 at 82-84;
Diaz & Dubner ‘On the evolution of the law of international sea piracy: How property trumped human rights, the
environment and sovereign rights of states in the creation and enforcement of jurisdiction’ (2009) 13 BLR 175 at 177-
179; Sugiki ‘International legal cooperation against Somali piracy: Piracy in a failed state: How state building can
stabilize the situation off the Somali coast’ (2012) 5 JEAIL 61.
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themselves!® especially from large trawlers from other countries. This then grew with time to

become a lucrative source of income, in other words piracy for ransoms.

After various initiatives to negotiate peace, the Transnational Federal Government (TFG) emerged
as the ‘legitimate central government of Somalia.”*® However, there is still no effective central
government despite the formation of the TFG and later the Federal Government of Somalia (FGS).
This is because neither the TFG nor the FGS have exercised control over most regions of
Somalia*'which consequently translates into Somalia lacking the rule of law and sporadic fighting
still continuing in parts of the country. The lack of a stable government translates to issues of
nonexistence and non-deployment or deployment of insufficient coast guards to police the coastal

areas hence, the pirates are free to carry out their activities.??

Just as with any illegal act, piracy has a number of negative effects. These include ‘an increase in
insurance costs, costs for the payment of ransoms, costs of hiring additional personnel and security

teams, decrease in regional trade, increased end cost of goods and reduced foreign revenue.’?

19 Anderson ‘It’s a pirate’s life for some: The development of an illegal industry in response to an unjust global power
dynamic’ (2010) 17 IJGLS 319; Bueger (n 18) at 34-36; Hansen ‘Debunking the piracy myth how illegal fishing really
interacts with piracy in East Africa’ (2011) 156(6) RUSI Journal 26. See also Westberg ‘Bloodshed and breaking
wave: The first outbreak of Somali piracy’ (2015) 43(2) SAJMS 1. The author offers a rethink of the origins of Somali
piracy for ransom and attributes it to the Indian Ocean tsunami on 26 December 2004 and the establishment of the
South Mudug piracy model in 2005.

20 Sugiki (n 18) at 62. See also Kasaija ‘The UN-led Djibouti peace process for Somalia 2008-2009: Results and
problems’ (2010) 28(3) JCAS 261; Barnes & Hassan ‘The rise and fall of Mogadishu’s Islamic courts’ (2007) 1(2)
JEAS 151; Hammond ‘Somalia rising: Things are starting to change for the world’s longest failed state’ (2013) 7(1)
JEAS 183.

21 Sugiki (n 18) at 68-75. UNSC Report of the Secretary-General on Somalia Pursuant to Resolution 2232(2015)
(2016) para 2-17 available at http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/s 2016 27.pdfaccessed 16/2/16; UN Doc S/2015/27 8 January 2016. The Federal Government
of Somalia was established in September 2012, following the end of the interim mandate of the Transitional Federal
Government. See Bryden Somalia Redux? Assessing the New Somalia Federal Government (2013) at 3 available at
http://csis.org/files/publication/130819 Bryden SomaliaRedux WEB.pdf accessed 8/9/15.

22 UNSC Report of the Secretary-General on Somalia (2016) (n 21) para 36.

2 Vespe et al ‘The declining impact of piracy on maritime transport in the Indian ocean: Statistical analysis of 5-
year vessel tracking data’ (2015) 59 MP 9 at 9; Bowden et al The Economic Cost of Maritime Piracy (2010)
Working Paper One Earth Future Foundation at 6 available at
http://oceansbeyondpiracy.org/sites/default/files/documents_old/The_Economic_Cost_of Piracy Full Report.pdf
accessed 3/3/13. See also Bowden & Basnet The Economic Cost of Somali Piracy 2011 (2012) Working Paper One
Earth Future Foundation available at

http://oceansbeyondpiracy.org/sites/default/files/economic_cost_of piracy 2011.pdf accessed 28/2/13. With
specific regards to Somalia see Bellof ‘How piracy is affecting economic development in Puntland, Somalia’ (2013)
6(1) JSS 47; Odeke ‘Somali piracy — Effects on ocean borne commerce and regional security and challenges to
international law and order’ (2011) 25 ANZMLJ 134.



Research has shown that one of the main aims of piracy especially along the coast of Somalia is
economic gain.?* The pirates’ interest is with the ransoms rather than acquisition of objects that
may be on board the vessels.?> This type of piracy is referred to as piracy for ransoms (PFR).
Further, it is acknowledged that the negotiated ransom is divided up amongst various parties

involved in a piracy incident.

The benefits of piracy flow to a network of private actors at the local level. The UN reported in
20082 that, there are differing accounts on exactly how the distribution of ransoms is done but;
generally distribution of the ransoms paid is along the lines of thirty percent maritime militia, ten
percent ground militia, ten percent local community, twenty or thirty percent financier/sponsor.*’
Maritime militia refers to the pirates who undertake the actual hijacking of the vessel. This group
shares thirty percent of the total ransom which is distributed equally amongst them with the first
pirate to board the vessel receiving a double share or a vehicle in addition. Ten percent is divided
amongst the ground militia, that is, those who keep watch on shore. The local community which
shares another ten percent of the ransom includes elders, local officials who provide hospitality
for guests and associates of the pirates. The financiers and sponsors who are usually prominent
business and political figures with assets in the fishing industry provide the investment capital as

well as resources and equipment needed for a pirate venture.?®

Although there is no consensus, it is believed that of the total amounts of ransoms paid out, forty

t29

to sixty percent” does not leave Somalia. The question then is what happens to the remaining sixty

24 Gjelsvik & Bjorgo ‘Ex-pirates in Somalia: Processes of engagement, disengagement, and reintegration’ (2012)
13(2) JSSCCP 94 at 99-101; Roach ‘Agora: Piracy prosecution: Countering piracy off Somalia: International law
and international institutions’ (2010) 104 AJIL 397; UNSC Report of the Monitoring Group on Somalia Pursuant to
Security Council Resolution 1811 (2008) (2008) available at http://www.refworld.org/docid/494900240.html
accessed 30/4/13; UN Doc S/2008/769 10 December 2008. FATF Organised Maritime Piracy and Related
Kidnapping for Ransom (2011) available at

http://www.fatfgafi.org/document/51/0,3746,en_32250379 32237202 48426547 1 1 1 _1,00.html accessed 3/3/13;
Geoplicity The Economics of Piracy. Pirate Ransoms and Livelihoods off the Coast of Somalia (2011) at 13
available at http://www.geopolicity.com/upload/content/pub_ 1305229189 regular.pdf accessed 9/4/13.

2 ICC & IMB report (n 16) at 17. As at 31 December 2015 Somalian pirates continued to hold 29 crew members for
ransom. See also Dutton & Bellish ‘Refusing to negotiate: Analysing the legality and practicality of a piracy ransom
ban’ (2014) 47(2) CILJ 299 at 305-307.

26 UN Security Council Report of the Monitoring Group on Somalia Pursuant to Security Council Resolution 1811
(2008) (n 24) at 31.

27 Ibid. See also FATF Report (n 24) at 18; Geopolicty Report (n 24) at 6; Dubner & Penn ‘On selecting a judicial
system(s) to try sea pirates—An interesting/necessary exercise but is it enough to deter the attacks/hijacking?’ (2011)
42 JMLC 569 at 573-574.

28 Geoplicity Report (n 24) at 8.

2 FATF Report (n 24) at 18.



to forty percent of the ransoms that are not utilised within Somalia? It has been said that some of
these proceeds find their way across the border into neighbouring countries such as Kenya where

they are used to invest in real estate or other ventures.*

Hence, studies acknowledge the financial aspect of piracy along the Somali coast in terms of paid
ransoms.’! A study by One Earth Future Foundation estimates that US$31.75 million in ransoms
were paid to Somalian pirates in 2012.3> The FATF Report issued in 2011, found that piracy had
become a financially lucrative criminal activity.** Its financial impact had grown as the number of
piracy for ransom-related incidents spread globally. Further, it pointed out the escalation in ransom
demands and payments for the release of vessels and hostages, created a definite link to money

flows related to both those who are financing piracy and the proceeds of this criminal activity.>*

Moreover, according to the report, a nexus has been established between piracy off the coast of
Somalia and certain jurisdictions as sites for the receipt, transit, and possible depositing of ransom
payments.*> However, despite establishment of this connection the FATF Report identified a
challenge in that ‘the global response to and dialogue on piracy for ransom remains focused on

maritime and naval operations rather than on the financial flows related to piracy.’>¢

Later studies conducted by World Bank confirmed the findings of the FATF report referred to
above.?” The World Bank also proceeded to undertake an in-depth analysis of the use, transfer and
effect(s) of the proceeds of piracy in Somalia and other jurisdictions. However, they did not focus

on how the problem may be tackled by following these financial flows.

30 Ibid at 19. See also Dubner & Penn (n 27) at 575; World Bank [l/icit Financial Flows Report (n 17) at 71-75; Ngigi
‘CBK demands report on suspect cash deals’ Business Daily 2 October 2012 available at
http://www.businessdailyafrica.com/CBK-demands-report-on-suspect-cash-deals/~/539552/1523346/-/vd6 2 hu/-
/index.html accessed 1/5/13.

31 Geoplicity Report (n 24) at 12; FATF Report (n 24) at 20-21; Bellish The Economic Cost of Somali Piracy 2012
Working Paper One Earth Future Foundation (2013) at 10-12.

32 Bellish (n 31) at 3. See also World Bank I/licit Financial Flows Report (n 17) at 41-42. The year 2012 is considered
the height of the Somalian piracy problem.

3 FATF Report (n 24) at 20-21. See also Elmi et al ‘Piracy in the Horn of Africa waters: Definitions, history, and
modern causes’ (2015) 8(3) AS 147 at 156-158.

34 Ibid. The UN Security Council reiterated this in its S/RES/2246(2015) 10 November 2015 at 3.

35 FATF Report (n 24) at 21. World Bank [l/icit Financial Flows Report (n 17) at 51-57.

36 FATF Report (n 24) at 22.

37 World Bank The Pirates of Somalia Ending the Threat Rebuilding a Nation (2013) available at
http://siteresources.worldbank.org/INTAFRICA/Resources/pirates-of-somalia-main-report-web.pdf accessed
15/4/14. World Bank Pirate Trails Tracking the Illicit Financial Flows From Pirate Activities off the Horn of Africa
(n 17).



Since the Somalian piracy problem is generated by land-based problems, principally lack of
governance, most of the measures effected to deal with the problem or espoused by scholars
concentrate on creating an effective government, prosecution of pirates and naval intervention.*®
However, Geopolicity®® in its report on the economics of piracy in Somalia states ‘a key focus of
future research must be on (i) the payment and laundering of ransom payments (ii) asset tracing
and (iii) where relevant, informal money transfer systems’.*’ This definitely calls for a change in

how the Somalian piracy problem is considered and addressed.

In responding to the challenge of finding alternative ways other than naval operations to deal with
Somalian piracy, some scholars have offered new perspectives. Percy & Shortland*! argue that
providing only a land-based solution to deal with piracy is misguided because ‘piracy is not a
conventional international security problem, but represents a blurring of the division between

international security and domestic crime’.*?

Their contention is that piracy should be understood and dealt with as an organised crime
problem.** They do so by considering various aspects of this crime. These include the hierarchy
of the perpetrators and the code of conduct employed by the actors; the existence of a stock market
that allows outsiders to invest in piracy ventures; and the structure of how the ransoms are shared.
In addition, ransom money is the primary motive of the pirates given that they do not kill hostages

but use them as leverage for ransom-taking.

By considering Somalian piracy as an organised crime problem, Percy & Shortland argue that just

as in the case of other types of organised crimes, stability on land does not necessarily translate to

38 See Bueger ‘Drops in the bucket? A review of on-shore responses to Somali piracy’ (2012) 11 JMA 15; Guilfoyle
(n 18) at 90-103; See also Kraska & Wilson ‘The pirates of the Gulf of Aden: Coalition is the strategy’ (2009) 45 SJIL
243; Shortland & Varese ‘The protector’s choice an application of protection theory to Somali piracy’ (2014) 54 BJC
741.

3 Geopolicity is an international management consulting firm with an international reputation for excellence in the
area of national economic growth, emerging markets, public sector management and services. They undertake ‘macro
analysis, such as regional trade studies or country economic diagnostic work, as well as micro level analysis including
sector specific industry reports and market studies.” Source Geopolicity website available at
http://'www.geopolicity.com/main/aboutus.html accessed 8/10/15.

40 Geoplicity Report (n 24) at 13. See also Huggins & Hartnett ‘Somali piracy- Are we at the end game?’ (2013) 46
CWRJIL 355 at 373-374 advocating that more long term and sustainable measures such as decreasing the recruiting
pool, disbanding pirate groups and reducing/removing the financiers ability to fund piracy ventures are needed to
address the piracy problem.

41 Percy & Shortland ‘The business of piracy in Somalia’ (2013) JSS 1.

42 1bid at 2.

4 Ibid. See further discussion in chapter three section 3.5.4.
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an end in piracy, rather it could actually lead to an increase. Their research results ‘contradict the
common assertion that pirates thrive on domestic chaos; ** and ‘suggest that pirates benefit from
improvements in the business environment.”*® They conclude that further research needs to be
done on how to tackle piracy by viewing it as an organised crime problem. This can be done by

examining how other organised crime groups have been dealt with.*¢

Credence to the observations of Percy & Shortland*’ is provided by the research and findings of
Groot, Rablen & Shortland*® They theoretically and empirically demonstrate that for crimes such
as piracy, total disorder in a society is not the best operating environment. They conclude that for
piracy to flourish some form of law and order is required whether formal or informal. In the case

of Somalia this implies the establishment of the rule of law.

This research indicates that, first, the land-based solutions most commonly put forward on dealing
with Somalian piracy, may not provide the ultimate solution to the problem. Establishing a stable
government may not lead to cessation in piracy activities. Thus, if stability could lead to continuity
in piracy, additional to naval solutions other land—based solutions need to be incorporated. This

necessitates identifying other ways to deal with piracy in Somalia.

Secondly, the argument that piracy is not just an opportunistic crime but an organised crime
problem is of importance.*’ The proposal therefore is that, some of the solutions that have been
used to deal with other organised crimes be adapted to deal with piracy. One of the commonly
used methods to deal with organised crime is anti-money laundering laws and policies. By tackling
piracy from this angle, its financing and utilisation of the illegal proceeds may be curtailed. This
will limit the flow of financing needed by the pirates to carry out and sustain their illegal activities.

In addition, following the movement of ransoms - how and where the funds are transferred and

4 Percy & Shortland (n 41) at 11.

4 Tbid. In support of these assertions see also Hastings & Philips ‘Maritime piracy business networks and institutions
in Africa’ (2015) 114 (457) A4 555.

46 Percy & Shortland (n 41) at 26.

47 Percy & Shortland (n 41).

48 Groot, Rablen & Shortland Gov-aargh-nance: “Even criminals need law and order” (2011) Economics of Security
Working Paper 46. See also Shortland & Varese (n 38) and Hastings ‘Geographies of state failure and sophistication
in maritime piracy hijacking’ (2009) 28(4) PG 213 both researches reiterates that some form of law and order enable
the operation of piracy in Somalia.

4 Percy & Shortland (n 41) at 1. See also Hastings & Philips (n 45).
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used,® - will provide an alternative crime for trying the pirates. Consequently, the crime of money

laundering becomes relevant and applicable.

Nance & Jakobi®! are more direct in advocating the use of anti-money laundering tactics to aid in
counter-piracy efforts. They argue that there are two main reasons why anti-money laundering

tactics have not been used to assist in dealing with piracy.

‘First, until very recently no “norm entrepreneur’™? has attempted to make anti money laundering
tactics a core tool; proposals for sea-based solutions are more common. Second, we still know very
little about the organizational and financial aspects of maritime piracy’.*®

The authors also discuss the challenges of cooperation in trying to use anti-money laundering as a
tool to fight piracy. First, they point to the adaptive nature of money launderers as they seek
evasion. This implies that even if parties were to cooperate in using anti-money laundering tactics,
they would not know exactly which anti-money laundering regulations to use. This is due to the
behavioural adaptation of the money launderers in the face of new threats to their activities such

as legislation.

Second, effective counter piracy and anti-money laundering tactics need to acknowledge that
trying to deal with piracy in one region may force the financiers to look for funding opportunities
elsewhere. Thus, it is necessary to identify if the financing is extra-regional. This would facilitate
formulation and implementation of anti-money laundering tactics that take this aspect into
consideration. Third, for cooperation to be effective, the different and diverging interests need to
be reconciled. This is with regard to the different domestic regulatory systems in the different

countries and ‘regional variations in the patterns of piracy and the interests of the relevant actors.”>*

Fourth, states may be reluctant to cooperate because of the differing interests in pursuing money
launderers. For example in a corruption-prone country, government officials may not be keen to

deal with money laundering; indeed the states may themselves be aiding piracy. Fifth, ‘one size

50 See consideration of this in chapter three section 3.4.

51 Nance & Jakobi ‘Laundering pirates? The potential role of anti-money laundering in countering maritime piracy’
(2012) 10(4) JICJ 857. See also Shane & Magnuson ‘Successful and unsuccessful pirate attacks worldwide: A
situational analysis’ (2016) 33(4) JO 682 at 701; Liss & Sharman ‘Global corporate crime fighters: Private
transnational responses to piracy and money laundering’ (2015) 22(4) RIPE 693, who also support the need for further
research into the tools and techniques that pirates use to further their crime and convert their proceeds. These tools
and techniques identified include money laundering and other anonymous underground actions.

32 Tbid at 859 as quoted from Finnemore & Sikkink ‘International norm dynamics and political change’ (1998) 52(2)
International Organisation 887 at 896-901.

33 Nance & Jakobi (n 51) at 858.

54 Ibid at 860.



fits all’ approach raises resistance to regulatory cooperation. This is due to the various issues

identified above and so far, if cooperation does occur, it takes place on an ad hoc basis.

Accordingly, if anti-money laundering tactics are to be considered as tools to fight piracy, Nance
& Jakobi contend that it is not a readymade tool that can be applied easily to any new crime of
concern to the international community.>® Their further discussion on this point shows that, for
anti-money laundering tactics to be effective, need for an in-depth understanding of the causes,
effects and solutions of the piracy situation in Somalia is needed. For example, authors have
underscored that the modus operandi of piracy varies from region to region. While politics is the
motive in some regions, the primary motive in Somalia is mainly ransoms.*® Thus in using anti-

money laundering tactics as a tool against piracy, such factors need to be taken into consideration.>’

Nance & Jakobi observe that ‘controlling maritime piracy is in the broader international
community’s interests, not just the regions,’>® that is the Gulf of Aden. An analysis of the likely
benefits and challenges of using anti-money laundering tactics to deal with piracy is laid down.
They point out that there have been few existing efforts to follow the trail of money in maritime
piracy. They also consider how anti-money laundering tactics may be helpful in dealing with
piracy and more particularly what role the FATF can play in countering piracy. The scholars
conclude that there is need to have ‘an expanding knowledge base regarding the causes, effects
and solutions of piracy.’> This is because the ‘responses may be based on core norms, but will

likely need to be tailored to regional realities.”®

55 Ibid at 859.

36 See Hastings ‘Understanding maritime piracy syndicate operations’ (2012) 21(4) SS 683 at 716; Parmar ‘Somali
piracy: A form of economic terrorism’ (2012) 36(2) S4 290 at 297; Hodgkinson ‘The incorporation of international
law to define piracy crimes, national laws, and the definition of piracy’ in Scharf et al (eds) Prosecuting Maritime
Piracy Domestic Solutions to International Crimes (2015) at 33-34.

57 See further consideration of this in chapter three sections 3.5.1 to 3.5.3.

38 Nance & Jakobi (n 51) at 866. This has been reiterated by the United Nations Security Council in various resolutions
for example S/RES/2246(2015) 10 November 2015 para 5.

% Nance & Jakobi (n 51) at 871.

60 Tbid at 877. In support of this view see also Jeong Diverse Piracy Patterns and Different Control Mechanisms
(2015)  Paper  presented at the ISA  Global South Caucus Conference available at
http://web.isanet.org/Web/Conferences/GSCIS%20Singapore%20201 5/Archive/e6fad450-03e9-4946-9d3a-
ee793d30de5b.pdf accessed 11/6/16; Ghoshal ‘Contemporary piracy research in criminology: A review essay with
directions for future research’ (2014) 38(3) IJCACJ 281 at 291. See also further consideration of this in chapter three
sections 3.5.1 to 3.5.3 with specific regards to Somalian piracy for ransoms.
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Dubner & Raturi®! and Maresca® reiterate the position of Nance & Jakobi® that piracy may be
dealt with by concentrating on the payment of ransoms, laundering of the ransom payments,
tracking of assets and analysing the informal money transfer system. Moreover, with regards to
Somalian piracy, a Kenyan scholar has specifically stated that Kenyan anti-money laundering
legislation, is one of the preventative statutory provisions that can be used against Somailan
pirates.® This is in terms of using the relevant national legislation to target taking away the illegal
proceeds of piracy; the ransoms. This is in line with the urging of the United Nations Security
Council that ‘all states take appropriate actions under their existing domestic law to prevent the
illicit financing of acts of piracy and the laundering of its proceeds’.%> Similarly, the Financial
Action Task Force (FATF) has advocated for the application of asset forfeiture laws as one of the

possible ways to deal with piracy for ransoms.*

Ultimately, from the writings of the various scholars discussed above it is evident that piracy may
be tackled from another angle, that of anti-money laundering. The downside to this so far, is that
not much research has been undertaken as to how this can actually be done. Nonetheless, it is also
acknowledged that the application of anti-money laundering tactics will have to be unique to a
particular region and the type of piracy for it to be effective. Consequently, it is necessary to

consider the utilisation of anti-money laundering tactics to deal with piracy.®’

Further justification for using anti-money laundering tactics to tackle the piracy problem may be
expanded by considering the definition of piracy. There appears to be consensus on the fact that

the definition of piracy given under the United Nations Convention on the Law of the Sea

¢! Dubner & Raturi ‘The economics of international sea piracy—A case of history repeating itself” (2012) 20 MSUJIL
745.

62 Maresca (n 17) at 61.

9 Nance & Jakobi (n 51).

% Wambua ‘Prosecution of maritime piracy cases in Kenya: Testing the SUA convention model on piracy
prosecutions’ (2014) Special Edition no 1 AC 76 at 83-84.

5 S/RES/2246(2015) 10 November 2015 para 22. The resolution was specifically addressing the piracy situation in
Somalia.

% FATF Organised Maritime Piracy and Related Kidnapping for Ransom (2011) (n 24) at 36.

67 1t is acknowledged that there have been debate on the link between piracy and maritime terrorism and there are
similarities between the two. Nonetheless the factor of motivation helps to differentiate between the two; whereas
maritime terrorism is undertaken for political purposes, piracy’s motivating factor is economic gain. Nelson ‘Maritime
terrorism and piracy: Existing and potential threats’ (2012) 3(1) GSS 15 at 16-18. See also Singh & Bedi ‘War on
Piracy’: The Conflation of Somali piracy with Terrorism in Discourse, Tactic and Law (2012) ISS Working paper
543; Hong & Ng ‘The international legal instruments in addressing piracy and maritime terrorism: A critical Review’
(2010) 27 RTE 51. The focus of this study is piracy and specifically piracy for ransom and hence there will not be any
attempt to link piracy and maritime terrorism as it is beyond the scope of this thesis.
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(UNCLOS) renders its application narrow.%® It is argued that the definition provided by UNCLOS
limits the commission of the acts of piracy to those taking place only on the high seas® and it

involves acts committed by the crew of a private ship against another ship.”

This narrow definition of piracy has led to difficulties in the prosecution of pirates.”! However, by
considering alternatives to utilising piracy laws, it may be possible to bring to justice those
involved. In the case of piracy for ransom, trying the pirates for the offences linked to the ransoms
paid may be a way around the problem.’? If it can be established that a pirate has been involved in
the laundering of the ransom money, is tried for the offense and found guilty, it may be an indirect

way of dealing with piracy.

In conclusion, the UN Security Council has recognised that piracy is a ‘threat to international peace
and security in the region.’”® Further, it is considered that there is need to acknowledge that piracy
leads to the payment of ransoms. The ransoms are probably being laundered and this poses a threat
to the fight against money laundering. Scholars have concentrated on discussing how to combat

piracy through naval operations and other ways. However, a gap does exist as regards the link

% See further discussion in chapter 2 section 2.7.

% This is with the exception of Somalia where S/RES/1816 (2008) 2 June 2008 para 10 allows the international force
patrolling the Gulf of Aden to enter the territorial waters of Somalia for the purpose of repressing acts of piracy. This
resolution has been extended by other UNSC resolutions namely: S/RES/1851(2008) 16 December 2008;
S/RES/1897(2009) 30 November 2009; S/RES/1950(2010) 23 November 2010; S/RES/2020(2011) 22 November
2011; S/RES/2077(2012) 21 November 2012; S/RES/2125(2013) 18 November 2013; S/RES/2184(2014) 12
November 2014 and; S/RES/2246(2015) 10 November 2015.

0 See for example Dubner ‘The definition of the crime of sea piracy revisited: Customary vs. treaty law and the
jurisdictional implications thereof® (2011) 42 JMLC 71; Diaz & Dubner (n 18); Dubner & Fredrickson ‘The legal
issues regarding the prosecution of sea pirates (including human rights): A case of history repeating itself” (2012) 26
TICLJ 233; Gagin ‘Current development: neglected waters: Territorial maritime piracy and developing states:
Somalia, Nigeria, and Indonesia’ (2010) 16 NEJICL 169; Isanga ‘Countering persistent contemporary sea piracy:
Expanding jurisdictional regimes’ (2010) 59 AULR 1267; Sterio ‘Fighting piracy in Somalia’ (2010) 33(2) FILJ 372.
7! Bento ‘Towards an international law of piracy sui generis: How the dual nature of maritime piracy law enables
piracy to flourish’ (2011) 29 BJIL 399; Dutton ‘Maritime piracy and the impunity gap: Insufficient national laws or a
lack of political will?” (2012) 86 TLR 1111.

72 Since 2005 to date only two individuals considered middle level in the piracy business have been arrested. There
have been no prosecutions of higher or top level pirate leaders, financiers or facilitators. Scott ‘Prosecuting pirates:
Lessons learned and continuing challenges’ (2014) at 14-19 available at
http://oceansbeyondpiracy.org/sites/default/files/attachments/ProsecutingPiratesReportDigital 2.pdf accessed
17/9/15. Further despite the decline in piracy, it may lead to impunity for those who made the most profit from and
bear the greatest responsibility for piracy; the pirate leaders, financiers, negotiators, facilitators, support networks and
beneficiaries. UNSC Report of the Monitoring Group on Somalia and Eritrea Pursuant to Security Council Resolution
2060(2012) (2013) at 22 available at http.//www.un.org/ga/search/view_doc.asp?symbol=S/2013/413 accessed
19/9/15; UN Doc S/2013/413 12 July 2013.

73 S/RES/1816(2008) 2 June 2008 at 2 last preambular paragraphs. This has been reiterated in S/RES/2246(2015) 10
November 2015 para 5. See also Varfolomeev Piracy as a Threat to International Peace and Security (2015) National
Research University Higher School of Economics working paper BRP 14/IR/2015.
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between piracy and money laundering that is, if and how the ransoms paid, are laundered. By
investigating the link between pirate ransoms and money laundering, it may be possible to tackle
piracy from a money laundering perspective. This is primarily because by application of anti-
money laundering tactics will aim at taking away the benefit gained from the crime. Hence this

may act as a disincentive for current and would be offenders.”

It is acknowledged that piracy for ransoms is occurring in Somalia and that there are many probable
destinations for these funds.”> However, this study aims to focus only on Kenya as one of the
destinations for the Somalian piracy ransoms. The reason for this is that Kenya is an immediate
neighbour of Somalia and there are language and cultural links between the two countries.”
Additionally, among the countries in the Eastern African region, in which Somalia is located,
Kenya is considered to be a more developed financial centre and economy.’” These factors make
Kenya an easily accessible destination and potentially increase the threat of laundering of Somalian
piracy proceeds in Kenya. Furthermore these are factors identified by the ECOLEF’® money
laundering threat assessment methodology, as making a country more threatened by money
launderers seeking to launder illegal proceeds.”” Accordingly, it is apt to focus on Kenya as it

potentially faces a real threat from the laundering of Somalian piracy ransoms and it also provides

a pragmatic approach to addressing the issue.

4 Kamola ‘Capitalism at sea: Piracy and “state failure” in the Gulf of Aden’ in Smith & Verdeja (eds) Globalisation,
Social Movements and Peace Building (2012) at 135. See also Gjelsvik & Bjorgo (n 24) at 106-111.

5 Report of the Monitoring Group on Somalia Pursuant to Security Council Resolution 1811 (2008) (n 24); FATF
Report (n 24); Geoplicity Report (n 24).

76 Somalia and Kenya share a border on the eastern side of Kenya for approximately 682Km. Source: E.A Living
Encyclopedia African Studies Centre, University of Pennsylvania available at
http://www.africa.upenn.edu/NEH/kgeography.htm accessed on 5/3/13; See appendix A, map of Somalia and its
neghibouring states. Further evidence of the proximity is that the refugees from Somalia flee to the Daadab camp
located within the Kenyan borders. Source: UNHCR The 2015 Country Operations Profile — Kenya available at
http://www.unhcr.org/pages/49e483al6.html accessed 4/4/16.

77 US Department of State International Narcotics Control Strategy Report Vol II Money Laundering and Financial
Crimes (2016) at 156 available at http://www.state.gov/documents/organization/253983.pdf accessed 28/3/16.

78 ‘ECOLEF’ stands for The Economic and Legal Effectiveness of the European Union’s Anti-Money Laundering
Policy Project.

7 Unger & Ferwerda ‘Threat of money laundering’ in Unger et al The Economic and Legal Effectiveness of the
European Union’s Anti-Money Laundering Policy (2014) at 13. See also Unger et al Project “ECOLEF” The
Economic and Legal Effectiveness of Anti-Money Laundering and Combating Terrorist Financing Policy (2013) at
34-57 available at

http://www2.econ.uu.nl/users/unger/ecolef files/Final%20ECOLEF%20report%20(digital%20version).pdf accessed
15/2/16. See further discussion in chapter 3 section 3.4.2 on the shared language and cultural characteristics between
Kenya and Somalia.
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As per the ECOLEF assessment methodology Kenya potentially faces a real threat from the
laundering of Somalian piracy ransoms. Moreover, the World Bank in its report on the illicit
financial flows from Somalia’s piracy, has categorically identified Kenya as a jurisdiction that is
affected by the inflow of piracy proceeds. Consequently, this infers that it would eventually suffer
from the effects of money laundering. These mainly negative effects include changes in money
demand; increased prudential risks to the safety and soundness of the banking sector; having a
contaminating effect on legal financial transactions and increased volatility of international capital
flows and exchange rates. In view of these negative effects, if Kenya can identify the inflows of
piracy ransoms into its jurisdiction, this would motivate it to apply anti-money laundering
measures against the pirates. This therefore, also informs the choice of Kenya, as the jurisdiction
to be considered in this study. Further discussion on this aspect is done in section 3.5.5 where

money laundering is considered as a transnational offence.

As stated earlier the United Nations Security Council has specifically urged states to utilise their
existing domestic law to prevent the illicit financing of piracy and the laundering of its proceeds.
To achieve this states have to utilise their anti-money laundering laws. In this regard, in order to
conduct comprehensive research it is best to concentrate on one jurisdiction; this has further
informed the choice of Somalia piracy for ransoms and Kenya. This enables an in depth
consideration of the various legal mechanisms aimed at monitoring, reporting, investigating, and
prosecution in relation to the ransom funds paid to pirates vis a vis the anti-money laundering
regime of a specific jurisdiction. Hence, in this study focus is on the Somalia piracy ransoms and
how Kenyan law can be utilised to address it. Besides, the issues that arise in Kenya may be
replicated in other jurisdictions. Therefore, the study may aid in providing proposals on how to
deal with the issue of piracy and generally the laundering of proceeds of crime in other

jurisdictions.®°

Legally to qualify as piracy, the piratical acts have to be undertaken for the primary purpose of

attaining economic gain. The economic gain obtained can take different forms such as seizing

80 Reports indicate that there has been an increase in piracy for ransoms in the Gulf of Guinea i.e. areas off the Niger
Delta. Oceans Beyond Piracy Kidnap for Ransom Piracy Trending Higher in Gulf of Guinea (2016) available at
http://oceansbeyondpiracy.org/sites/default/files/attachments/2016%20GOG%20Trends.pdf  accessed  14/3/16.
Consequently lessons learnt from Somalian piracy for ransoms and possible laundering of the proceeds in Kenya may
assist in dealing with the threat in the Gulf of Guinea. See also Bueger (n 18) at 38-39; Bizioura ‘Piracy, state capacity
and root causes: Lessons from the Somali experience and policy choice in the Gulf of Guinea’ (2013) 22(3) ASR 111.
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cargo. Hence, the limitations flowing from the focus of the study is that, by concentrating on
Somalian piracy, which is piracy for ransoms, the study will not be dealing with piracy undertaken
for attaining other types of economic gain. Additional to addressing Somalian piracy, the primary
reason for focussing on Somalia and Kenya is for purposes of providing a pragmatic analysis of
whether anti-money laundering laws can be utilised to provide an alternative method of dealing
with piracy for ransom. Another limitation of the study is that its scope does not extend to
evaluating the effectiveness or lack thereof, of other measures implemented to deal with Somalian

piracy.®!

Ultimately, just as piracy laws developed at the international level, are domesticated by states and
applied at the national level to deal with piracy. Likewise, anti-money laundering laws developed
at the international level have been domesticated by states; consequently can states at the national
level then, utilise them to deal with piracy. Hence, by doing so provide an alternative legal way to

deal with the crime.

1.2 Statement of the problem, research questions and methodology

Generally, in light of the threat posed by maritime piracy cases and difficulty in holding pirates
accountable. Further, with specific regards to piracy for ransoms, and more so the high ransoms
paid to pirates which somehow, have to be filtered into the formal financial system. This renders
it necessary to consider how the proceeds of this crime are used with emphasis on the possible
laundering of the ransom payments. In so doing a different approach to dealing with piracy could
perhaps be developed, namely the use anti-money laundering tactics and strategies to curb

instances of piracy.

The central problem identified above is multifaceted, and hence to effectively address it requires
disaggregating it, into its constituent parts. These constituent parts of the problem are embodied

by the following questions.

I Why are current laws on piracy proving inadequate and what are the difficulties

encountered in their utilisation in addressing the problem?

81 For further consideration of these measures see: Roach (n 24); Bueger et al ‘Pirates, fishermen and peacebuilding:
Options for counter-piracy strategy in Somalia’ (2011) 32(2) CSP 356; Homan & Kamerling ‘Operational challenges
to counter piracy operations off the coast of Somalia’ in Van Ginkel & Van der Putten (eds) The International
Response to Somalia Piracy: Challenges and Opportunities (2010); Kaunert & Zwolski ‘Somalia versus Captain
“Hook”: Assessing the EU’s security actorness in countering piracy off the Horn of Africa’ (2014) 27(3) CRIA 593.

15



D) Can anti-money laundering legal mechanisms be used as an alternative method of
dealing with piracy and is there justification for doing so?

III)  What anti-money laundering legal mechanisms are in place to facilitate monitoring,
detection, investigation and prosecution of those implicated of dealing in proceeds of
piracy?

IV)  Can these legal mechanisms if applied provide a satisfactory alternative means of
addressing /tackling piracy?

Accordingly, these questions underpin the research and are explored in various chapters of the
thesis. In investigating the questions identified above, the study bases its analysis on the relevant
available literature. The research reviews documented facts on the subject and thus draws on
primary sources, such as, international law instruments, resolutions, declarations, reports, and case
law emanating from international and domestic jurisdictions. Additionally, secondary sources are
consulted including books by pre-eminent scholars in the field, journal articles and other electronic

sources.

1.3 Significance of the study

The significance of the study lies in its aim to show piracy as one of the predicate offences for the
crime of money laundering. Hence, enable the use of anti-money laundering tactics as an
alternative way of tackling piracy. Concentrating on the region of Somalia and Kenya, makes it
possible to practically consider this, by looking into how the proceeds of ransom payments are
laundered into Kenya. Additionally it also aids in identifying if generally and specifically Kenya’s
anti-money laundering regime is robust to facilitate monitoring, detection, investigation and
prosecuting those implicated of dealing in piracy proceeds specifically and also other proceeds of
crime. Accordingly, by establishing if it is possible to utilise anti-money laundering laws to deal

with piracy, the research will add to existing knowledge on the subject.

Additionally, an analysis of the Kenyan anti-money laundering regime in dealing with the financial
proceeds of piracy aids in identifying the strengths and weakness inherent in it. By doing so,
solutions or alternatives to deal with the weaknesses and how to ensure that the strengths are
maintained are given. This is beneficial to the monitoring agencies, government or governmental
bodies involved in the fight against laundering of piracy proceeds from Somalia specifically and

also laundering of proceeds of crime generally.
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Besides the issues indicated above may be replicated in other jurisdictions, consequently the
research may be influential in assisting other jurisdictions utilise anti-money laundering laws to
deal with piracy. Equally it may also assist other countries in identifying the strengths and
weaknesses in their anti-money laundering regimes. Furthermore, the study points to the
possibility of employing anti-money laundering laws to deal with other crimes in other

jurisdictions as well.

Ultimately, in a nutshell, the thesis aims at establishing if anti-money laundering laws can be
utilised to provide an alternative method of dealing with piracy. It is hoped that by undertaking
this investigation, a contribution will be made to the debate on how to tackle piracy and possibly
motivate states to utilise such laws in dealing with the crime. As result, the objectives of this
research are to examine the inadequacy of the current laws on piracy in addressing the problem;
to examine whether anti-money laundering legal mechanisms be used as an alternative method of
dealing with piracy and; to identify which anti-money laundering legal mechanisms are in place
to facilitate monitoring, detection, investigation and prosecution of those implicated of dealing in

proceeds of piracy.

1.4 Outline of the thesis

The examination of the identified issues commences in chapter two. The main aim of the chapter
is to show the flaws in the law of maritime piracy which lead to adjudication problems as well as
impunity of the pirates. Of importance to note is that, this issue is considered generally and not
specifically with regards to Somalian piracy. This is primarily because, the central aim is to
investigate overall, why piracy laws are proving inadequate at holding pirates accountable. Hence
these inadequacies in the law point to the need to find an alternative way of ensuring accountability
of offenders. Furthermore the challenge of utilising the current piracy laws is a recurring issue in

various jurisdictions and is not unique to Somalian piracy.®?

Investigation of this issue begins with consideration of the historical perceptions of piracy and its
development as a crime under international law. This discussion will help in showing the diverse

views held on the definition and treatment of piracy at the municipal level. The effects of these

82 See Davenport ‘Legal measures to combat piracy and armed robbery in the Horn of Africa and in Southeast Asia:
A comparison’ (2012) 35(7-8) SCT 570; Amarilla ‘Problems of the investigation and prosecution in case of piracy at
sea’ (2015) 49 ZR 361; Dubner & Greene ‘On the creation of a new legal regime to try sea pirates’ (2010) 14(3) JMLC
439.
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divergent views are pervasive as evident throughout the process of seeking to develop consensus
on an internationally acceptable definition of piracy. Accordingly, to achieve consensus certain
issues were left ‘unclear’ in the present day law of piracy which is elaborated in the relevant
sections. The chapter also addresses how these flaws, unwillingness of states to cooperate, or
utilise universal jurisdiction, and lack of an international piracy tribunal have all contributed to
problems in piracy adjudication. Consequently, this sets out the need to consider an alternative

way of holding pirates accountable.

Subsequently, the third chapter’s overarching purpose is to theoretically show the link between
piracy for ransoms and money laundering, additional to justifying the use of the anti-money
laundering regime to deal with piracy. This necessitates an analysis of the elements of money
laundering that will then aid in the development of a working definition to be applied in the thesis.
Application of the working definition will assist in ensuring uniformity and consensus for the
subsequent discussions on the following issues: application in establishing the link between piracy
and money laundering; and determining whether the Somalian pirates are engaging in laundering
proceeds from piracy or not. This will be in addition to showing how anti-money laundering
measures can be utilised to deal with piracy. Justification for using anti-money laundering
measures to deal with piracy will be established by considering the causes of Somalian piracy from

a criminology perspective further to considering it as an organised and transnational crime.

Chapter four primarily aims to consider the practical application of the anti-money laundering
regime to deal with piracy proceeds. This is achieved by applying Kenya’s anti-money laundering
regime to Somalian piracy proceeds. This entails an analysis of how the regime facilitates
monitoring, detection, investigation and prosecution of those implicated in dealing with piracy
proceeds. This is in addition to considering the laws applicable to enable depriving pirates of their
illegal proceeds. The chapter also addresses factors that hinder the effective implementation of
Kenya’s anti-money laundering regime in dealing with piracy proceeds. Additionally, a
consideration of other issues including human rights, which arise consequent to the application of

this regime is done.

Chapter five concludes the study with the key findings of the research as pertains to tackling piracy
from a money laundering perspective. Precisely that, with regards to piracy for ransoms it is

possible to utilise anti-money laundering laws as an alternative means to hold pirates accountable.
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With regards to application to other forms of piracy and crimes it may be possible as long as it can
be proved that a criminal benefit has been gained as a result of committing piracy or other crime.
Hence, if it is possible to establish a link between the individual involved and the property gained,
anti-money laundering laws can be utilised to hold the individual accountable and/or take away

the benefit gained.

The chapter also provides recommendations that will aid in making Kenya’s anti-money
laundering regime more effective in dealing with piracy proceeds and proceeds of crime by and
large. Generally, with regards to applying anti-money laundering laws to deal with piracy, the
recommendations given point to measures that if implemented can make a country’s regime more

effective. More so if the country is faced by challenges similar to those identified in Kenya.
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2 THE CRIME OF PIRACY

2.1 Introduction

Piracy has plagued humanity for as long as there have been sailors sailing the oceans. Hammurabi
(1948-1905BC) included law on piracy in his famous Hammurabic code.! The nation of Crete was
the first to develop an army and it was in part motivated by the need to suppress piracy.? The main
purpose of the pirates from ancient times has been to plunder and thus acquire wealth. Due to the
nature of their actions the pirates are considered ‘pirata est hostis generis humani’; the common
enemy of mankind. This is because their actions ‘threaten the trade, travel, commerce, and safety

of every nation that utilises the high seas’.?

The first major intergovernmental attempt at dealing with piracy came by way of the Declaration
of Paris which was signed and entered into force on 16 April 1856. The Declaration ended the
Crimean War (1853-1856) and was signed by the major imperial powers.* According to the
provisions of the treaty the parties agreed that they would not seize enemy goods on neutral vessels
or neutral goods on enemy vessels. The belligerents® furthermore proclaimed that they would not
issue letters of marquee,® also known as letters of commission or commissions. The implication of

agreeing not to issue letters of marquee is that it outlawed privateering.

After the signing of the Declaration of Paris the crime of piracy did not capture the attention of the
international community until the 1924 assembly of the League of Nations. This resulted in the

convening of meetings in 1925 and 1926 to consider and prepare a provisional list of international

' King The Code of Hammurabi The Avalon Project Yale Law School available at
avalon.law.yale.edu/ancient/hamframe.asp accessed 15/2/14.

2 Wombwell The Long War Against Piracy: Historical Trends (2010) Combat Studies Institute Occasional Papers 32
at 1; Kraska Contemporary Maritime Piracy International Law, Strategy and Diplomacy at Sea (2011) at 11.

3 Smith “Piratical jurisdiction: The plundering of due process in the case of Lei Shi’ (2009) 23 EILR 693 at 694. See
also Hallwood & Miceli Maritime Piracy and its Control: An Economic Analysis (2015) at 11-14. See also Pattison
‘Justa Piratica: The ethics of piracy’ (2014) 40(4) RIS 631 who argues that piracy can be morally permissible in
certain instances.

4 The signatories were United Kingdom, France, Austria-Hungary, Prussia, Russia, Sardinia and the Ottoman Empire
excluding the United States of America. Other countries later acceded to the treaty Japan (1886), Spain (1908) and
Mexico (1909); Anderson ‘A sea of change reforming the international regime to prevent, suppress and prosecute sea
piracy’ (2013) 44 JMLC 47 at 51. See also Stockton ‘The Declaration of Paris’ (1920) 14(3) AJIL 356; Hutchins
‘Structuring a sustainable letters of marque regime: How commissioning privateers can defeat the Somali pirates’
(2011) 99 CLR 819 at 854-856.

> In this context belligerent refers to the nations engaged in armed conflict.

6 Stockton (n 4). Further consideration of letters of marquee and privateering is done in section 2.2. The Declaration
of Paris was relevant to piracy in that by outlawing privateering it may have contributed in indirectly reducing
incidences of piracy; because, as will be discussed in section 2.2, piracy was condoned under the guise of privateering
as long as one had a lawful commission.
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law topics which could be considered for regulation by international agreement.” Though included
in 1925, the 1926 meeting excluded piracy from this list. Further evidence of this attitude of apathy
towards piracy is shown in the preparatory works leading to the drafting of the 1958 Geneva
Convention dealing with the law of the sea, the Harvard draft and the 1982 United Nations
Convention on the Law of the Sea (UNCLOS).?

Nonetheless, in recent times piracy has captured the attention of the international community as it
has become an ‘epidemic’.’ There has not only been an upsurge in the number of piracy incidents
around the world'® but also new piracy trends have transpired. In Somalia the pirates are not
interested in the cargo on the vessels but rather capture the crew and use them to claim for ransom
in exchange for their release.'! In other instances they use their acts to make political statements.'

The methods and means used in funding, launching and carrying out attacks have become

7 See “United Nations documents on the development and codification of international law’ (1947) 41(4) AJIL sup at
67-69 available at http.//legal.un.org/ilc/documentation/english/ASIL 1947 study.pdf accessed 15/5/14.

8 Proof of this is shown by the diversity of opinions on fundamental matters such as the definition of piracy and the
motive of piratical acts as understood by the law of nations. See Hallwood & Miceli (n 3) at 82; Dubner ‘On the
definition of the crime of sea piracy revisited: customary vs treaty law and the jurisdictional implications thereof’
(2011) 42(1) JML 71 at 73; Diaz & Dubner ‘Foreign fishing piracy vs Somalia piracy - does wrong equal wrong’
(2010) 14 BLR 73 at 75-77; Nordquist, Nandan & Rosenne (eds) United Nations Convention on the Law of the Sea
1982 A Commentary Vol 3 (1995); Rubin ‘Revising the law of “piracy” > (1990) 21 CWILJ 129 and Bingham et a/
‘Harvard research in international law: Draft convention on piracy’ (1932) 26 AJILS 739 at 769-780.

? Kontorovich ‘A Guantanamo at sea: The difficulty of prosecuting pirates and terrorists’ (2010) 98 CLR 243 at 243.
See also Daxecker & Prins ‘The new barbary wars: Forecasting maritime piracy’ (2015) 11(1) FPA 23 at 24-26.

19 For the period January to December of 2011-2015 see ICC-IMB Piracy and Armed Robbery against Ships- Report
for the period 1 January to 31 December 2015 (2016) at 5 available at http://www.hellenicshippingnews.com/wp-
content/uploads/2016/02/2015-Annual-IMB-Piracy-Report-ABRIDGED.pdf accessed 16/2/16. See also ICC-IMB
Piracy and Armed Robbery against Ships Report for the Period 1 January-31 December 2012 (2013) at 5 for the
period January to December of 2008-2012. See also Coggins ‘Global patterns of maritime piracy, 2000-09:
Introducing a new data set’ (2012) 49 JPR 605.

' ICC-IMB 2015 Report (n 10) at 17. As at 31 March 2016 Somalian pirates continued to hold 29 crew members for
ransom. See ICC-IMB Piracy and Armed Robbery Against Ships- Report for the period 1 January to 31 March 2016
(2016) at 16 available at http://www.hellenicshippingnews.com/wp-content/uploads/2016/04/2016-Q1-IMB-Piracy-
Report-ABRIDGED.pdf accessed 14/6/16. See also Sterio ‘Fighting piracy in Somali (and elsewhere): Why more is
needed’ (2009) 33(2) FILR 372 at 381-385. Hodgkinson ‘The incorporation of international law to define piracy
crimes, national laws, and the definition of piracy’ in Scharf et al (eds) Prosecuting Maritime Piracy Domestic
Solutions to International Crimes (2015) at 33-34.

12 See Constantinople ‘Towards a new definition of piracy: The Achille Lauro incident’ (1985-1986) 26 VJIL 723;
Huang “Who are sea cut throats? A typological analysis of pirates’ (2010) 53(3) CLSC 277; Asal & Hastings ‘When
terrorism goes to sea: Terrorist organisations and the move to maritime targets’ (2015) 27(4) TPV 722; Otto ‘Maritime
crime in Nigeria and waters beyond analysis the period 2009 to 2013’ (2015) 45 A7 15; Shane & Magnuson ‘Successful
and unsuccessful pirate attacks worldwide: A situational analysis’ (2016) 33(4) JQ 682; Liss Assessing Contemporary
Maritime Piracy in Southeast Asia: Trends, Hotspots and Responses (2014) Peace Research Institute Frankfurt Report
125.
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sophisticated.!® Hence there is need to revisit the existing legal regimes dealing with piracy in

order to ascertain their effectiveness.

The aim of this chapter is to elucidate the flaws inherent in the law dealing with piracy; for the
reason that it leads to adjudication problems and the fact that ultimately suspects are not held
accountable. This is done by first considering the historical perceptions of piracy and its
development as a crime under international law in sections 2.2 and 2.3. Throughout this
development it is evident that there have been diverse views on the definition and treatment of
piracy in various jurisdictions. This diversity can also be seen in the next section 2.5, discussing
the various issues raised during negotiations on the elements of piracy. All through the various
processes that attempted to develop a uniform international law on piracy the diversity of views
on what exactly the crime of piracy entails are evident. Despite the development of a uniform
international law on piracy, its inadequacies necessitated the advancement of a new convention to

deal with maritime offences instead of piracy. This is considered in section 2.6.

In my view, the debates indicating the lack of consensus on various aspects of piracy point to the
fact that the current provisions on piracy in UNCLOS cannot be considered a codification of the
international law on piracy that existed. Owing to the fact that had the process been entirely one
of codification, there should not have been such a great lack of consensus on various aspects of
piracy. It appears to have been more a process of developing an international law on piracy
acceptable by many states. To achieve this a political compromise had to be agreed upon by the
delegates in order to establish an international definition of piracy. In a bid to compromise and
come up with an acceptable definition of piracy, certain issues were not adequately addressed and
this can be discerned in the ‘unclear’ issues that are apparent in the UNCLOS definition of piracy.
These issues are considered under section 2.7 analysing the present law on piracy. Finally the
adjudication of piracy is elaborated and the implication of flaws in the law and adjudication process

is considered in sections 2.8 to 2.10.

13 For example Somalian pirates are known to be armed with automatic weapons and rocket propelled grenade (RPG);
ICC-IMB 2015 Report (n 10) at 19. See also Otto (n 12); Liss (n 12); Hastings & Philips ‘Maritime piracy business
networks and institutions in Africa’ (2015) 114 (457) A4 555.
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2.2 Historical perceptions of piracy

The term piracy is derived from the Greek and Latin terms ‘peirato’ and ‘pirata’ respectively,
meaning pirate.'* In his authoritative book Law of Piracy Rubin identifies different uses of the
term piracy that exist and have existed.'® From his writings it is clear that the term piracy did not
have the meaning that is ascribed to it presently.'® During the reign of the Greek and Roman
empires they used the term ‘piracy’ to distinguish between robbers who were thieves under the
law of the Romans and communities called ‘piratical’. These ‘piratical communities’ were
societies of the Eastern Mediterranean which undertook the activities of seizing goods and persons
from strangers without carrying out the religious and formal ceremonies the Romans felt were
legally and religiously necessary to begin a war.!” Thus the ‘war against the pirates’ adopted by
the Roman senate against these piratical communities simply meant a permanent war with these
communities that were pursuing violent tax collections at sea or basing part of their economy on

goods seized from their neighbours. '8

In this instance pirate did not refer to an individual but to particular communities that engaged in
acts of war and plunder against their neighbours and strangers without undertaking the formal legal
and religious ceremonies to declare war as prescribed under Roman law. Their acts interfered with
trade and were a threat to peace. For these reasons the Romans considered their acts of war and
plunder piratical and declared the communities piratical communities. To stop these communities

from continuing their acts of war and plunder the Romans declared war against them.

The Norse Raiders of the 9™ to 11" centuries AD also engaged in acts of war and plunder against

various communities. Their activities were similar to those of the ‘piratical communities’ but they

14 Kraska (n 2) at 6; Middelburg Piracy in a Legal Context: Prosecution of Pirates Operating off the Somali Coast
(2011) at 5.

15 Rubin Law of Piracy (1988) at 1. In his book Rubin refers to a variety of sources such as Polybius The Histories (W
R Paton transl.) LCL 1954 1V; 10 Diodorus Siculus (R M Green transl.) LCL 1954 XX; Aristotle The Politics (E
Barker transl.) 20 1975 ed I; 5 Plutarch Parallel Lives of Greeks and Romans (C B Perrin transl.) LCL 1917 XXIV;
Grotius De Jure Belliac Pacis (1625, 1646) photographic reproduction 1925 (F W Kelsey transl.); Gentili De lure
Belli Libri Tries (1612) (J C Rolfe transl.) CECIL 1933; 3 Grotius on the Law of War and Peace (1925 CECIL); and
Bronstead The Vikings (1965) Penguin, Harmondsworth.

16 At present it is generally accepted that the term piracy is ascribed the meaning contained in article 101 of the United
Nations Convention on the Law of the Sea. Hodgkinson ‘The governing law on maritime piracy’ in Scharf et a/ (eds)
Prosecuting Maritime Piracy Domestic Solutions to International Crimes (2015) at 17.

17 Rubin (n 15) at 12; See also Kraska (n 2) at 10-14.

18 Rubin (n 15) at 6-7 as quoted from 5 Plutarch Parallel Lives of Greeks and Romans (C.B. Perrin transl.) (LCL
1917).
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were not referred to as pirates, but by the names they gave themselves ‘Danes’ or ‘Vikings’.!° Thus
it is apparent that during these times the term piracy did not imply criminality under the Law of
Nations, as attributed to it in the present day, but simply to define the acts of communities that
engaged in waging war and plunder. Further, evidence of this, as cited by Rubin, is shown by
looking at the Oxford English dictionary in the 15" century which shows no legal connotation to

the term piracy as it was used then.?

Another major metamorphosis in the use of the term ‘piracy’ occurred in the 17" century. During
this time the major imperial powers where engaged in acts of privateering in the Mediterranean,
North Atlantic including as far as the Barbary communities of Tunis, Tripoli, Algiers and Salee.?!
Privateering involved the use of privately owned and crewed vessels that were granted permission
through letters of marque by a government to attack and capture enemy vessels; this was referred
to as being granted a commission to cruise. They would then seize the shipping assets belonging
to the citizens of enemy states and sell the “prizes’ at auction.?? Privateering was advantageous to
a nation as it helped in acquiring wealth and increasing the nation’s naval power, by assisting the

official navy of the country in conducting warfare.?

Internationally privateering was considered lawful and the privateers were governed by the laws
of the state that gave them the commission to cruise. For example, privateers were expected to
give security,>* they were not to act against the law of the nations or the commission given and
they were not to convert their prizes for their own use until they were adjudged lawful by the
admiral. If privateers wilfully committed acts of depredation, injury on the ships of friendly nations
or over goods of their country’s subjects they were to be punished by death, forfeiture or any other
suitable punishment.® Individuals to whom letters of marquee were issued committed acts of

piracy, if they exceeded their commission by wilfully engaging in war and plunder against the

19 Rubin (n 15) at 13; See also Kraska (n 2) at 14-16.

20 Rubin (n 15) at 13.

21 Grotius 4 Treatise on the Law of War (1810) (C V Bynkershoek transl.) at 131.

22 Anderson & Gifford ‘Privateering and the private production of naval power’ (1991) 11(1) CJ 99 at 99.

23 Ibid at 100.

24 According to Dutch law 30,000 florins and under British law for a ship with less than 150 men £1500 or 15500
Guilders security was paid; for a ship with more than 150 men £3000 or 33000 Guilders security was paid under
British law. Grotius (n 21) at 147; See also Molloy A Treatise of Affairs Maritime and of Commerce 7ed (1722) at 49.
25 See Grotius (n 21) at 139-148; Molloy (n 24) at 49-52. Grotius (n 21) writes from an international as well as the
Dutch perspective, while Molly (n 24) gives mainly the British perspective on privateering.
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ships of nations in amity.?® Thus, during this period the term ‘piracy’ was used to refer to
uncommissioned privateering,?’ which was abhorred and a criminal offence punishable by death
and forfeiture of the prizes. The constitutive acts for both were the same, waging war and
committing plunder. However, piracy was condoned albeit under the guise of privateering as long

as one had a lawful commission, for that is what distinguished between piracy and privateering.

A new era in the evolution on the use of the term ‘piracy’ occurred in the late 16™ and 17™ century.
The term piracy was then considered from a scholarly perspective. The first notable eminent
scholar to do this was Alberico Gentili.?® In his writings he advocated for freedom of the seas and
that just war could be waged against pirates as they were the enemies of mankind. According to
Gentili whether an act constituted piracy or just warfare depended on whether the acts were
committed on behalf of a government that was recognised at international law. His definition of
piracy meant acts of brigandage and robbery committed against foreign nationals on land or at sea

without any authorisation from a sovereign.?’

Another notable contribution came from the Dutch scholar Hugo Grotius whose writings were
influenced by Gentili. In his writings he extensively deals with the issue of pirates and privateers*”
in comparison to Gentili. According to Grotius the term ‘pirates’ applied to individuals who

without the authorisation of any sovereign to make captures, committed depredations at sea or

26 Grotius (n 21) at 135; Molloy (n 24) at 43 & 56.

27 Gradually countries outlawed privateering as they realised the need to maintain a standing army, which they were
in full control of. See DeWittee ‘Let privateers marquee terrorism: A proposal for a reawakening’ (2007) 82(1) ILJ
131 at 135; See also generally Arlyck ‘Plaintiffs v privateers: Litigation and foreign affairs in the federal courts 1816-
1822° (2012) 30(1) LHR 245.

28 Born in Italy in 1552 but forced by the inquisition to leave and settle in England. In 1581 he became a professor of
civil law at Oxford University. His most famous works in relation to the law of nations are De Legationibus (1585),
De Jure Belli Commentatio Prima (First Commentary on the Law of War) in 1588. A complete revised edition
appeared in 1598 as De Jure Belli Libri Tres (Three Books on the Law of War). See Gentili De Jure Belli Libri Tres
(1933) (J C Rolfe transl.). See also Wagner ‘Lessons of imperialism and of the law of nations: Alberico Gentili’s early
modern appeal to Roman law’ (2012) 23(3) EJIL 873 for a discussion on Gentili’s works.

2 Van der Molen Alberico Gentili and the Development of International Law His Life Work and Times (1937) PhD
thesis Vrije University Amsterdam at 168; See also Kempe ‘Even in the remotest corners of the world: Globalised
piracy and international law, 1500-1900° (2010) 5(3) JGH 353 at 355-356; Kraska (n 2) at 7. Grotius differed with
Gentili on the issue that African nations that were considered barbarians such as Algerians, Tunisians, Tripolitans and
Salee were to be considered pirates. According to Grotius they were not pirates but regularly organized societies with
fixed territory and had an established government and thus were to be accorded the same rights as other independent
states. Grotius (n 21) at 131.

30 In De Jure Belli ac Pacis (On the Law of War and Peace) published in 1625. In relation to privateers he holds that
they are private individuals who having armed vessels are given permission to cruise and make captures against
enemies and whose inducement are the prizes they capture.
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shore.3! He further elaborated that there were individuals who cannot properly be considered
pirates but on account of how atrocious their actions were they were deemed as such. Examples of
such included those who committed frauds in matters of insurance, those who cut nets spread out
for herring fishing and hostile ships which come too near the shores of Netherlands in violation of

a prohibition given by a sovereign.*

In addition he distinguishes piracy under the law of nations and municipal law. Piracy under the
two regimes was distinguished by the fact that piracy under the law of nations was devoid of the
technical elements that were included in defining piracy under municipal law. This distinction is
elaborated by considering that under the common law piracy consisted of committing acts of
robbery and depredation on the high seas which if committed at land amounted to a felony. Thus,
the municipal law definition of piracy is infused with the requirement that the acts committed
should be equal to a felony had they been committed on land;** whereas, piracy under the law of

nations only required the commission of acts of depredation on the seas.

Both scholars immensely contributed to the evolution of the law of the sea. They solidified various
concepts under the law of the sea such as, freedom of the seas, that nations were free to navigate
the oceans; the distinction between piracy under the law of nations and under municipal law and;
that persons who committed piracy had committed an offence and being the enemies of all
mankind they could be punished by any sovereign into whose dominion they were brought. This

eventually developed into the doctrine of universal jurisdiction exercisable over pirates.

Apart from the writings of scholars such as Gentili and Grotius who dealt mainly with developing
the law of nations on various topics such as law of the sea, a consideration of literature on piracy
shows that the evolution in the use of the term and legal provisions occurred mainly at the
municipal/national level. Countries enacted domestic legislation to deal with piracy and others
enacted sea codes.** During the ‘classical piracy’® period the term ‘piracy’ was a ‘catch all way

of including domestic crimes of murder, plunder, robbery and kidnapping’.>® It is evident that the

31 Grotius (n 21) at 135; Molloy (n 24) at 127.

32 Grotius (n 21) at 135; Molloy (n 24) at 131.

33 Grotius (n 21) at 135; Molloy (n 24) at 128.

34 See generally Wright ‘The high seas and the church in the middle ages part I’ (1967) 53(1) MM 3; Wright ‘The high
seas and the church in the middle ages part I’ (1967) 53(2) MM 115; Lewis ‘Responsibility for piracy in the middle
ages’ (1937) 19(1) JCLIL 77.

35 Dubner ‘Piracy in contemporary national and international law’ (1990) 21 CWILJ 139 at 141.

36 Ibid. See also Wedgwood ‘The revolutionary martyrdom of Jonathan Robins’ (1990) 100(2) YLJ 229 at 243.
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term did not connote the legal meaning attached to it nowadays. The offence of ‘piracy’ was
synonymous with armed robbery committed at sea in most municipal jurisdictions.’” Accordingly,
during the period 17" to 19" century there was a weak attempt at distinguishing between piracy

and armed robbery and they were considered one and the same.

Rules did exist at the municipal level and pirates were held responsible under criminal law.
However, different jurisdictions treated piracy differently®® and it is also evident that different legal
concepts of ‘piracy were repeatedly adjusted by Europeans to suit their immediate aims, such as
legitimising imperial politics’.>* For example Britain attempted an international definition of
piracy but this only lasted as long as the empire was in control of the seas.*’ Despite the
development in the law on piracy being varied, the consensus that did exist was that pirates were

the enemy of all mankind and they had to face criminal sanctions for their actions.

From the exposition above it is evident that the development of the law on piracy at the
international level had not been consistent. The various European countries could not come to a
consensus on the legal rules dealing with the definition of piracy.*! Notwithstanding that at the
national level pirates were being tried and convicted under their national laws. In time it became

apparent that there was need to adopt a consensus on the international law on piracy.

2.3 Development of piracy as a crime under international law
2.3.1 The Harvard draft
The next notable international developments in relation to piracy occurred in the 20" century. This

period saw increased interest in attempts to codify rules of international law on various topics.

37 Shnider ‘Universal jurisdiction over “operation of a pirate ship”: The legality of the evolving definition in regional
prosecutions’ (2013) NCJILCR 473 at 494; Kraska (n 2) at 12 & 28; Wedgwood (n 36) at 239; See also the discussion
in Re Piracy Jure Gentium (1934) AC 586 (26 July 1934).

38 See Rubin (n 15) at 122-259; Wedgwood (n 36) at 242-248; Nutting ‘Madagascar connection: Parliament and piracy
1690-1701° (1978) 22 AJLH 202.

39 Rubin (n 15) at 343.

40 Puchala ‘Of pirates and terrorists: What experience and history teach’ (2005) 26(1) CSP 1 at 11. See also Hanna
Pirate Nests and the Rise of the British Empire; 1570-1740 (2015).

41 Ibid at 12. For an overview of the development of piracy as an international crime, from the codification process
right through to the third United Nations Conference on the law of the sea, see Harrison Making the Law of the Sea:
A Study in the Development of International Law (2011) at 27-61.
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This was meant to aid in developing international law and promoting its clarity, which in turn

would foster maintenance of international peace and security.*?

The first intergovernmental attempt at codification of international law was initiated on 22
September 1924 at the Assembly of the League of Nations. At this meeting the Assembly of the
League of Nations requested the Council of the League to convene a committee of experts to
prepare a provisional list of subjects of international law ‘ripe for regulation by international

agreement’.* Piracy was one of the subjects that were included.

A sub-committee consisting of M. Matsuda of Japan as rapporteur and M. Wang Chung-Hui of
China delivered its report to the Committee in January 1926.* The report was further amended by
Mr. Matsuda after committee deliberations. The report contained eight articles of the ‘Draft
Provisions for the Suppression of Piracy’. It was circulated to Governments for their comments on
29 January 1926.%° In their responses historical and juristic issues were raised relating to piracy.
However, ‘the Committee and its rapporteur seemed unwilling to try to resolve, or unable to
resolve various issues in the light of the strong jurisprudential assertions and policy positions of

246

many states,”™ the end result being, piracy was dropped from the agenda of the proposed

conference.’

Nonetheless, the activities of the League of Nations prompted the faculty of the Harvard Law
School to independently undertake its own research on the international law of piracy with the

intention of contributing to the codification conference that was to be held.*® The scholars

4 Rosenne ‘Codification revisited after 50 years’ in Max Planck Yearbook of United Nations Law (1998) at 2 available
at http://www.mpil.de/files/pdf2/mpunyb_rosenne_2.pdf accessed 2/5/14; Rosenne Committee of Experts for the
Progressive Codification of International Law 1925-1928 vol IT (1972) at xxix.

43 Hudson ‘The progressive codification of international law’ (1926) 20 AJIL 655 at 662.

4 Ibid at 665.

4 Ibid at 667. For the complete report see League of Nations Committee of Experts for the Progressive Codification
of International Law Questionnaire no. 6 (1926) available at http.//www.fortunes-de-
mer.com/documents%20pdf/legislation/Internationale/Piraterie/SDN%201926%20C.48.M.25.1926%28C.D.P.1.58
%29 _Piracy.pdf accessed 22/5/14.

46 Rubin (n 15) at 307.

47 League of Nations publications V Legal 1927 V 28 reproduced in ‘Third session of the committee of experts for the
progressive codification of international law’ special supplement (1928) 22 AJIL 345 at 346; Resolution adopted by
the Assembly of the League of Nations on 27 September 1927. Source: ‘United Nations documents on the development
and codification of international law’ (1947) (n 7) at 106; Dhokalia The Codification of Public International Law
(1970) at 119.

48 Rubin (n 15) at 308. See also Bingham et al (n 8).
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developed a draft convention on the law of the sea containing 19 articles. This provided a

‘legislative proposal’*® that was relied upon during later attempts at developing the law of the sea.
The Harvard Draft 1932, Article 3 provides:

‘Piracy is any of the following acts, committed in a place not within the territorial jurisdiction of
any state:

(1) Any act of violence or of depredation committed with intent to rob, rape, wound, enslave,
imprison or kill a person or with intent to steal or destroy property, for private ends without a bona
fide purpose of asserting a claim of right, provided that the act is connected with an attack on or
from the sea or in or from the air. If the act is connected with an attack which starts from on board
ship, either that ship or another ship which is involved must be a pirate ship or a ship without
national character.

(2) Any act of voluntary participation in the operation of a ship with knowledge of facts which
make it a pirate ship.

(3) Any act of instigation or of intentional facilitation of an act described in paragraph 1 or
paragraph 2 of this article.’

In developing the draft the scholars considered the definition of piracy under various municipal
laws.>! Having considered the various definitions they acknowledged that distinctions existed in
piracy definitions under municipal law and under the law of nations. In particular there was a
distinction as to the acts that constituted piracy and the place of occurrence of the crime. Some
states defined these elements in a broad manner and others in a restricted manner.>? They also

acknowledged the common jurisdiction of all states to prosecute pirates.

The scholars underscored that due to the controversies on various aspects of the offence varying
conclusions may be reached. The draft convention was designed to facilitate amendments in detail,
taking into account the differing opinions in order to come up with provisions that fitted into the
general scheme.>® This implies that the drafters did not consider their work as a codification of the
international law on piracy, but more as a proposal for the development of new law whose

provisions where agreed upon by parties as the international law on piracy.

As acknowledged by the drafters, the Harvard Draft is considered primarily a ‘legislative proposal

and cannot be supported as a reflection of a scholarly analysis on precedent’.>* Despite these

4 Rubin (n 15) at 313. See also Bingham et al (n 8).

30 See Bingham et al (n 8) at 769-780.

3! Morrison ‘A collection of piracy laws of various countries’ (1932) 26 AJIL Supp. 887.
32 Bingham et al (n 8) at 749-751.

53 Ibid at 764.

4 Rubin (n 15) at 313.

29



shortcomings it cannot be overemphasised that the primary importance of the Harvard Draft in the
development of the law of piracy, is that it provided a stepping stone upon which discussions on
the topic could be based during the UN General Assembly 209" meeting on 12 May 1955. It is
from this draft that members of the General Assembly were able to prepare a working draft upon

which further deliberations were conducted.

2.3.2 United Nations Convention on the Law of the Sea Conference I and the Geneva
Convention 1958.

The next international step towards the development of piracy under international law begun with
the creation of the International Law Commission (ILC) set up by the UN General Assembly in
1948.% The ILC is composed of thirty-four independent experts on international law appointed by
the General Assembly. Its aim was ‘promotion of the progressive development of international
law and its codification.’>® During its sixth session in 1954 the UN General Assembly asked the
ILC to prepare a text that would form the basis for an international agreement on the law of the
sea. Of importance to note is that the report for the high seas (hereinafter referred to as the J. P. A.
Francois draft)®’ prepared for discussion contained a translation of some of the articles in the

Harvard draft.

The product of the ILC drafting committee was presented to the UN General Assembly at the close

of the 7™ Session and at its 8" session™® a final draft on the law of the sea containing seventy-three

55 The formation of the International Law Commission was supposed to provide a sustained and conscious move by
governments at working towards furthering the development and codification of various topics in International law.
See Rosenne ‘The International Law Commission 1949-1959° (1960) 36 BYBIL 104; Rosenne ‘Role of the
International Law Commission’ (1970) 64(4) AJIL 24.

% UN GA Resolution A/RES/174 (II) 21 November 1947. See International Law Commission Survey of International
Law in Relation to the Work of Codification of the International Law Commission.: Preparatory work within the
purview of article 18, paragraph 1, of the of the International Law Commission (1949) available at
http://legal. un.org/ilc/documentation/english/a_cn4_1 _revl.pdf accessed 22/5/14. The report documents the
International Law Commission’s findings on preparatory work necessary to enable the commission begin its work as
mandated by article 18 of the Commission’s Statute. Article 18 mandates the Commission to survey the whole field
of international law with a view to selecting topics for codification and where the Commission considers that the
codification of a particular topic is necessary or desirable it is to submit its recommendations to the General Assembly.
Therefore the report was relevant as it provides the Commission’s findings on which topics of international law were
ready for codification.

7 The ILC rapporteur, J. P. A. Francois’s report for the high seas contained a translation of articles 3, 4(1), 5, 6, 10
and 12 as contained in the Harvard draft. This underscores the importance of the Harvard Draft as providing a stepping
stone from which discussions on piracy could begin. UN Doc A/CN.4/79 27 January 1956 Sixth Report on the Regime
of the High Seas by Mr. J. P. A. Frangois, Special Rapporteur, Extract from the Yearbook of the International Law
Commission: - 1954 vol II available at http.//legal.un.org/ilc/publications/yearbooks/english/ilc 1956 v2.pdf
accessed 30/11/13.

38 The International Law Commission held its eighth session in Geneva, Switzerland from 23 April to 4 July 1956.
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articles and commentaries thereto was adopted.”® This draft not only dealt with piracy under

international law but included other issues pertaining to the law of the sea.

This led to the General Assembly adopting resolution 1105(XI), which called for the convening of
the United Nations Convention on the Law of the Sea in Geneva in 1958 in order to deal with
the ILC draft. Thus the Geneva Conference of 1958 (hereinafter referred to as UNCLOS I) was

convened to:

‘examine the law of the sea, taking account not only of the legal but also of the technical, biological,
economic and political aspects of the problem, and to embody the results of its work in one or more
international conventions or such other instruments that the conference may deem appropriate.’®!

UNCLOS 1 failed to produce a comprehensive treaty but had four agreements adopted, nine
resolutions and an optional protocol on dispute settlement were adopted.®? Although the draft
articles that had been prepared by the ILC was a single and coherent text, the four substantive
treaties that were the result of UNCLOS I, were not linked in any way, so that a state could choose
which instruments it would accept. Thus, the balance of rights and obligations crafted by the

Commission was weakened at UNCLOS 1.%3

This is because a state could decide which treaty to
sign and leave out the others yet the four treaties were supposed to provide an interlinked, unified
and comprehensive set of rules for the regulation of maritime issues. Thus, by signing one

convention and leaving another provided a gap in this integrated set of rules.

In relation to piracy UNCLOS I was a key conference as it led to the adoption of the Geneva
Convention on the High Seas (hereinafter Geneva Convention) concerning the law of the sea
within which were articles dealing specifically with piracy including its definition. The Geneva

Convention on the High Seas 1958,%* article 15 provides that:

39 UN Documents A/CN.4/97, A/CN.4/99 & A/CN.4/100. See Yearbook of the International Law Commission 1956
vol IT at 13-37 for a compilation of the comments from governments and inter-governmental organisations. Available
at http://legal.un.org/ilc/publications/vearbooks/Ybkvolumes%28e%29/ILC 1956 v2 e.pdf accessed 22/5/14.

% GA Resolution 1105(XT) 21 February 1957 at its 658" plenary session.

61 Tbid para 2.

62 The four Geneva Conventions of 29 April 1958 are: Convention on the Territorial Sea and the Contiguous Zone
516 UNTS 205; Convention on the High Seas 450 UNTS 82; Convention on the Continental Shelf 499 UNTS 311; and
Convention on Fishing and Conservation of Living Resources of the High Seas 559 UNTS 285. The convention on
the High Seas did provide for the treatment of piracy under international law.

63 Harrison ‘The evolution of the law of the sea: developments in law-making in the wake of the 1982 Law of the Sea
Convention’ (2008) PhD Thesis The University of Edinburg at 24; See also Dean ‘The Geneva conference on the law
of the sea: What was accomplished’ (1958) 52(4) AJIL 607.

6429 April 1958 450 UNTS 82.
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‘Piracy consists of any of the following acts:

(1) Any illegal acts of violence, detention or any act of depredation, committed for private ends by
the crew or the passengers of a private ship or a private aircraft, and directed:

(a) On the high seas, against another ship or aircraft, or against persons or property on board such
ship or aircraft;

(b) Against a ship, aircraft, persons or property in a place outside the jurisdiction of any State;

(2) Any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of
facts making it a pirate ship or aircraft;

(3) Any act of inciting or of intentionally facilitating an act described in sub-paragraph 1 or sub-
paragraph 2 of this article.’

Bearing in mind the findings of the Harvard scholars that there was no settled definition under
international law on piracy, due to the various controversies on the subject; the definition contained
in the Geneva Convention was a major step forward at attaining a singular accepted definition.
Since the drafting of the Matsuda draft it was the next major international development in relation
to piracy. Its importance is underscored by the fact that despite the existence of controversies on
the matter, states where able to thrash out these issues and negotiate an acceptable definition of

piracy contained in an international convention.

The text of the Geneva Convention on piracy provided the draft upon which further considerations
on the subject could begin during the subsequent United Nations conferences on the law of the
sea. Ultimately this text on piracy was adopted as the UNCLOS definition on piracy. Further, the
commentary on the Geneva Convention acts as an aid in the interpretation of ambiguous provisions
of later definitions of piracy. More so, the commentary assists in interpreting UNCLOS provisions

which are identical to those in the Geneva Convention save for some stylistic differences.®’

2.3.3 United Nations Law of the Sea Conferences II, III and the United Nations
Convention on the Law of the Sea 1982

The success of UNCLOS I was marred by the failure to solve some small, yet highly significant

issues.®® A second international conference was convened in 1960 (hereinafter referred to as

UNCLOS 11).%” The mandate of UNCLOS II was to fill in the gaps in the legal framework left by

%5 Constantinople (n 12) at 732.

% These issues related to the width of the territorial sea and that of fishing rights.

67 Records of the United Nations Conference on the Law of the Sea vol 2 at 145 available at

http://legal. un.org/diplomaticconferences/lawofthesea-1958/vol/english/Plenary Mtgs vol Il _e.pdfaccessed
28/2/14. UNCLOS 1II was convened pursuant to the passing of GA Resolution 1307 (XIII) 10 December 1958.
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the first conference.®® However, the eighty-eight states which attended UNCLOS II were also not
able to agree on how to deal with the issues that had not been agreed upon during UNCLOS L.%°
In relation to piracy UNCLOS II was not of any significance as the issues canvassed mainly related

to the width of the territorial sea and the exclusive economic zone.

The creation of the legal regime on the law of the sea came a step closer to fruition after the address
of Malta's ambassador to the United Nations, Arvid Pardo on 1 November 1967. He asked the
Assembly to take action towards the creation of ‘an effective international regime over the seabed
and the ocean floor.’” This led to the convening of the third international conference (hereinafter
referred to as UNCLOS III) which lasted for nine years, saw the participation of 160 nations, and
concluded in 1982 with the adoption of the United Nations Convention on the Law of the Sea 1982
(hereinafter UNCLOS 1982).”!

UNCLOS 1II acted as a consolidation process of what had already been agreed upon during
UNCLOS I and II and it provided ‘an opportunity to resolve long standing differences of opinion
so as to clear up ambiguities and errors contained in the 1958 conventions on the law of the sea.”’?
Eventually, on the various contentious issues a political compromise had to be agreed upon by the
delegates so as to facilitate the adoption of an effective international regime on the law of the sea.
In relation to piracy UNCLOS 1982 adopted verbatim the definition contained in the Geneva

Convention 1958 with only stylistic changes.

% GA Resolution 1307 (XIII) 10 December 1958 para 1.

8 UNCLOS 11 failed by one vote to adopt a compromise formula providing for a six mile territorial sea and a six mile
fisheries zone. See Clingan ‘An overview of second committee negotiations in the law of the sea conference’ (1984)
63 OLR 53; Dean ‘The second Geneva conference on the law of the sea: The fight for freedom of the seas’ (1960)
AJIL 751 at 752 & 772-777.

70 See proceedings of the American Society of International Law at its Annual Meeting (1921-1969) Vol 62 (25-27
April 1968) at 216-229. The General Assembly heeded his call and passed resolution 2467 A (XXIII) 21 December
1968 and resolution 2750 C (XXV) 17 December 1970, which created the Committee on the Peaceful Uses of the Sea-
Bed and the Ocean Floor beyond the Limits of National Jurisdiction and called for the convening of a third Law of
the Sea meeting to be held in 1973. The conference held eleven sessions from 1973-1982. See United Nations ‘UN
Convention on the law of the sea’ (2008) at 1. UN audiovisual library of international law available at
http://legal. un.org/avi/pdf/ha/uncls/uncls_ph_e.pdf accessed 30/11/13.

! For an overview of what transpired during UNCLOS III see Rosenne ‘The third United Nations Conference on the
law of the sea’ (1976) 11 ILR 1; Stevenson & Oxman ‘The third United Nations conference on the law of the sea: The
1975 Geneva session’ (1975) 69(4) AJIL 763; Stevenson & Oxman ‘The preparations for the law of the sea conference’
(1974) 68(1) AJIL 1; Stevenson & Oxman ‘Third United Nations conference on the law of the sea: The 1974 Caracas
Session’ (1975) 69 AJIL 1; Oxman ‘The third United Nations conference on the law of the sea: The 1977 New York
session’ (1978) 72(1) AJIL 57; McWhinney ‘The codifying conference as an instrument of international law making:
From the “old” law of the sea to the “new”’ (1975) 3 SJILC 301.

2 Crockett ‘Towards a revision of the international law of piracy’ (1976-1977) 26 DPLR 78 at 78.
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2.4 Definition of piracy under the United Nations Convention on the Law of the Sea 1982
The accepted, present day, definition of piracy jure gentium’ is contained in the 1982 United
Nations Convention on the Law of the Sea (UNCLOS).™ Articles 101-111 provide the primary
international legal regime on the law of piracy. These provisions of UNCLOS relating to piracy
are generally accepted as a codification of customary international law.” Article 101 provides:
Piracy consists of any of the following acts:

‘(a) any illegal acts of violence or detention, or any act of depredation, committed for private ends

by the crew or the passengers of a private ship or a private aircraft, and directed:

(1) on the high seas, against another ship or aircraft, or against persons or property on board such
ship or aircraft;

(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of any State;

(b) any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of
facts making it a pirate ship or aircraft;

(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a) or (b).’
Most of the articles contained in the Harvard Draft were later included in the 1958 Geneva
Convention and subsequently in UNCLOS.”® Articles 101-104 provide the elements that constitute
the crime of piracy. Article 105 allows for universal jurisdiction to be exercised over the crime of
piracy. States have a duty to cooperate in the repression of piracy as per article 100. To assist in
the repression of piracy ‘warships or military aircrafts’ or any other vessel ‘clearly marked and

identifiable as being on government service and authorised to that effect,””’

are the only vessels
authorised to exercise the right of hot pursuit against pirate ships.”® However, states are liable to

pay compensation if they undertake the seizure of a ship without adequate grounds.”

3 Piracy jure gentium piracy according to the customary law of nations i.e. piracy occurring in the high seas and not
within the territorial waters of a state. See Dickinson ‘Is the crime of piracy obsolete’ (1925) 38 HLR 334 and United
States v Mohammed Modin & 4 Others CR2:10 cr56/2010 (USS Nicholas case) (29 October 2010) at 6-14 for a
discussion on the distinction between municipal law piracy and piracy jure gentium.

7410 December 1982; 1833 UNTS 397 also referred to as the Montego Bay Convention as it was signed in Montego
Bay Jamaica in 1982.

5 Hodgkinson (n 16) at 31. See also the discussion in United States v Mohammed Modin & 4 Others (n 73) at 75-79.
See also Menefee © “Yo heave ho!” : Updating America’s piracy laws’ (1990) 21 CWILJ 151 at 161-162. Rubin (n
15) at 337 disagrees with this because of the debates that occurred during the negotiation process, that indicate the
lack of consensus on what the definition of piracy entailed.

76 See Dubner (n 35); See also Dubner ‘Human rights and environmental disaster-two problems that defy the “norms”
of the international law of sea piracy’ (1997) 23 SJILC 1; Diaz & Dubner ‘On the evolution of the law of international
sea piracy: How property trumped human rights, the environment and the sovereign rights of states in the areas of the
creation and enforcement of jurisdiction’ (2009) 13 BLR 175.

"7 UNCLOS article 107.

8 UNCLOS article 111.

7 UNCLOS article 106.
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2.5 Negotiations on piracy provisions from the Assembly of the League of Nations to
UNCLOS III

The exposition above gives a historical account of how the present international law on piracy
developed. Through the negotiation process much of the contention on piracy issues was witnessed
during discussions on the J. P. A. Francois draft (ILC report) and the Geneva Convention on the
High Seas draft. By the time the negotiations at UNCLOS Ito UNCLOS III occurred it is evident,
from analysing the discussion reports, that the provisions on piracy were not as contentious as
other provisions. Further evidence of this is found in that the piracy provisions in UNCLOS 1982
remained much the same as they were in the Geneva Convention with only minor stylistic
changes.®® By the conclusion of UNCLOS I the provisions on piracy were fairly settled. A review
of the reports of UNCLOS II and UNCLOS III reveals that the highly contentious issues
considered during these conferences pertained to the Exclusive Economic Zone, the width of the

territorial Sea, fishing rights and matters on the deep sea.?!

As regards piracy, the entire process on the development of these laws was linked by the consensus
that pirates are the enemies of all mankind, their acts are not authorised by any state and are
committed beyond the jurisdiction of any state. This is evident all the way from the first draft
submitted by Matsuda to the League of Nations, right through to the Geneva Convention
deliberations and UNCLOS conferences. However, despite this consensus, on the finer points of
what should be included in the definition of piracy there was disagreement. The contentious issues
related to whether piracy could be committed for public motives; if acts of mutiny by the crew or
passengers on a vessel amounted to piracy; whether an attack by an aircraft on a vessel on the high
seas was piracy; whether the right of hot pursuit could be undertaken in territorial waters; whether
warships could commit acts of piracy and; which vessels could be engaged in the capture of pirates.
These contentious issues were mainly considered during deliberations on the Geneva Convention

and the J.P.A. Francois draft and are discussed in turn.

80 United States v Mohamed Modin Hasan & 4 Others (n 73) at 45.

8 These issues will not be considered here as they are beyond the scope of this work for further discussion see Koh
‘Negotiating a new world order for the sea’ (1983-1984) 24 VJIL 761; Bowett ‘The second United Nations conference
on the law of the sea’ (1960) 9 ILCLQ 415.
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2.5.1 Public or private motive

The motive element in piracy was contentious as there was a divide whether piratical acts could
be committed for private as well as public motives; an act committed for political purpose(s) was
considered within the contemplation of a public motive. There were those of the opinion that
political intentions should be included. Those in favour of including political purposes advanced
the argument that it was definitely possible for a pirate to undertake piratical acts for a political
purpose for example if an insurgent vessel committed piratical acts against a state. Those against
argued that if political intentions were included it would be possible for international crimes of
violence and depredation committed at the instigation or under the express authority of a public
authority or country to be recognised as lawful. This would justify such acts on the basis of acts
committed under superior orders.®? Further, it would be difficult to hold such individuals
accountable for piracy as it would be assumed they were acting under the lawful orders of a public

authority or country.

The other arguments given, hinged on whether the acts of insurgents® could be considered acts of
piracy.® Those in favour contended that since they had not received recognition as belligerents
from their home government or any other government; that their actions were not authorised by
any state then their acts of violence and depredation in the high seas amounted to piracy. Thus, the
acts of insurgents directed at third states not involved in the conflict would be piracy. Those against
argued that insurgents fighting for independence from their governments were acting for a public
and not private motive. Further, since they posed a threat only to the government they sought to
overthrow not all nations (as pirates’ acts are directed against all nations), then their actions were

not piracy.®

From these arguments it is evident that the contentious issue was whether piracy could be

committed for a private or public motive. In this case private meaning ‘private acts’ not authorised

82 See summary report of 293" meeting; Doc A/CN.4/SR.293 at 55.

83 Insurgent is a person who for political purposes engages in armed hostilities against an established government and
a belligerent is an individual in the armed forces of a country involved in an armed conflict. Under the Law of war,
belligerents are considered lawful combatants whereas insurgents are unlawful combatants. See Constantinople (n 12)
at 738-743. See also Gupta ‘Recognition of insurgents and belligerent organisations in international law’ (2014)
available at http://ssrn.com/abstract=2457749 accessed 21/7/16; Corn & Jenks ‘Two sides of the combat coin:
Untangling direct participation in hostilities from belligerent status in non-international armed conflicts’ (2011) 33(2)
UPJIL 313.

8 For a consideration of this discussion see summary report of the 293" meeting; Doc A/CN.4/SR.293 at 56-57.

85 Ibid.
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by a state and public acts being those authorised by a state. This discussion aimed primarily at
excluding the acts of insurgents not yet recognised as belligerents and acts of state vessels that
were authorised by a state. In this regard it was felt necessary to indicate that the acts of insurgents
could not be equated with piracy. To effectively capture this, the words ‘for private ends’ were

included.3®

Thus, from a consideration of the Harvard draft commentary and discussions on the J.P.A. Francois
draft the element ‘private ends’ was intended to denote differences between public acts authorised
by a state and private acts not authorised by a state that is acts committed by a private individual.
Further proof of this is deduced by reading article 101 and 102 of UNCLOS together. These articles
directly follow each other and while article 101 defines piracy, article 102 provides that the acts
of a warship or government ship that has mutinied will be treated as those of a private ship. This
is an indication that the definition of piracy under article 101 is to be ascribed only to vessels under
the control of private individuals but if warships or government ships mutiny and commit acts of
piracy they lose their governmental character and are deemed private vessels. Therefore,
strengthening the proposition that ‘private ends’ refers to acts committed for a private economic

gain.

Nonetheless, a consideration of the interpretation ‘private ends’ as applied in piracy cases shows
that the term is not limited to acts pursued for economic gain but encompasses acts committed for

a personal, moral or philosophical grounds but excludes acts committed for a political motive.?’

2.5.2  Acts of mutiny

The two ship requirement embodied in the UNCLOS definition was considered under the
discussion if acts of mutiny by the crew or passengers on a vessel amounted to piracy. It was
argued by some that revolt by the crew or passengers on a vessel who then convert the vessel and
her goods to their own use, committed piracy. However, others argued that simple acts of violence

such as murder, or mutiny did not amount to piracy. The underlying element was to show that the

8 The vote to retain the words ‘for private ends’ was decided by 11 votes to 2. See summary report of the 293
meeting; Doc A/CN.4/SR.293 at 57.

87 Institute of Cetacean Research & Others v Sea Shepherd Conservation Society no. 12-35266 (9™ Circ. 24/5/2013);
43 ELR 20114 (Sea Shepherd case) available at http://elr.info/litigation/43/201 1 4/institute-cetacean-research-v-sea-
shepherd-conservation-society accessed 12/10/14. R v Mohammed Ali Said Cr2:10 ¢r57/2010 (17 August 2010) (USS
Ashland case). Castle John v N V Mabeco [1986] 77 ILR 537 (19 December 1986). For further discussion on ‘private
ends’ see section 2.7.2.
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acts of revolt were directed towards another vessel. Thus mutinies were not acts of piracy unless
committed against other vessels.®® Therefore, the words ‘and directed ... on the high seas, against

another ship or aircraft’ were included in article 101 UNCLOS, to exclude acts of mutiny.

Linked to this issue was that of whether warships could commit acts of piracy. It was argued that
acts of a piratical character committed by warships on superior orders amounted to no more than
mere acts of breach of peace. They in effect constituted acts of aggression or war, and the flag state
that gave the orders for such acts carried the responsibility for the acts.*® Thus, the acts could not
be ascribed to the individuals involved but were ascribed to the state. Further, by attempting to
assign acts committed by warships it would have grave consequences as it would be prejudicial to
the interests of a country and to the international community.”® Eventually those arguing that
warships under government service could commit piracy superseded, and article 102 UNCLOS

was included in its current form.”!

When exactly an act of mutiny converts to an act of piracy is provided in article 103. For a mutiny
to turn into piracy the persons in dominant control must intend to use the vessel to commit piratical

acts and the vessel must remain under their control during the commission of the acts.”?

2.5.3 Power of arrest and hot pursuit

The issue of who could arrest pirates was one of the more hotly contested amongst the issues dealt
with in relation to piracy. There were those of the view that arrest should be restricted to warships
only and on the other hand those who argued that the arrest be done by warships and other state
vessels such as police and customs vessels. It was considered that arrest should be restricted to

warships for practical purposes as extending the right to other vessels may lead to abuse.”> This

88 Summary report of the 292" meeting; Doc. A/CN.4/SR.292 at 53.

8 Summary report of the 293 meeting; Doc A/CN.4/SR.293 at 56.

N Yearbook of the International Law Commission vol. II (1956) at 282 available at
http://legal. un.org/ilc/texts/instruments/english/commentaries/8 1 8 2 1956.pdf accessed 10/5/14.

1 Article 102 provides: ‘The acts of piracy, as defined in article 101, committed by a warship, government ship or
government aircraft whose crew has mutinied and taken control of the ship or aircraft are assimilated to acts committed
by a private ship or aircraft.’

%2 Article 103 provides: ‘A ship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in
dominant control to be used for the purpose of committing one of the acts referred to in article 101. The same applies
if the ship or aircraft has been used to commit any such act, so long as it remains under the control of the persons
guilty of that act.’

9 Summary report of the 292 meeting; Doc A/CN.4/SR.292 at 54.
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may lead to instances of friction arising between states. These views were reiterated both at the

Geneva and UNCLOS discussions.”

The later view that in addition to warships other ships in governmental service be allowed to
undertake arrests carried the day. This is evidenced by the wording of article 107 UNCLOS which
provides that ‘warships or military aircraft, or other ships or aircraft clearly marked and identifiable
as being on government service’, may undertake arrest of pirates. However, as per the
commentaries on the Geneva Convention a merchant vessel which has repulsed an attack by a
pirate ship and arrests the pirates; such a vessel would rightfully be exercising its right of self-
defence. Strictly, this is not considered an ‘arrest’ within the meaning of article 107 UNCLOS for

it is taken to be an action in the exercise of the right to self-defence.”®

The right of hot pursuit allows pirates to be pursued in order to be arrested. The contentious issue
was to which extent this right could be exercised. On the one hand some considered that pursuit
should be allowed right into another state’s territorial waters. While others felt that this should not
be allowed as an individual state has authority within its territorial waters. Allowing hot pursuit
into a state’s territorial waters would therefore be a violation of this authority. The latter view
survived as indicated by article 111 UNCLOS; hot pursuit ‘may only be continued outside the
territorial sea or the contiguous zone’ and is only exercisable by warships or ships in government
service. The use of the word ‘may’ in article 111 also indicates that it is not mandatory for a

warship or ship in government service to exercise this right.

In conclusion, the exposition above on the negotiation process of the international law of the sea
is relevant for various reasons. First, the difference in how the crime of piracy was treated by
various nations is discernible from the issues raised during the negotiation process for the Geneva

and UNCLOS conventions.”® Second, the differences in the scope of municipal definitions of

% At the UNCLOS discussions a vote on the matter was passed in the affirmative. See summary report of the 293
meeting; Doc A/CN.4/SR.293 at 54-55.

% International Law Commission Geneva Convention on the Law of the Sea Commentaries (1956) at 283 available at
http://legal. un.org/ilc/texts/instruments/english/commentaries/8 1 8 2 1956.pdf accessed 10/5/14.

% From the beginning and throughout the discussions over the J. P. A. Francois draft it was evident that ‘the word
“piracy” had such an overlay of emotion and conflicting meaning’. Each commissioner had his own conception of
‘piracy’ and felt his was correct to the exclusion of the others. In addition, discussions on the draft were based on
policy and political considerations and not on a legal basis; as no citations to accepted rules or cases was made. Most
definitely if consensus was to be arrived at then many political compromises had to be made. See Rubin (n 15) at 333
& 344. For an overview of these views see summary record of the meetings Doc A/CN.4/SR291; Doc A/CN.4/SR.292;
Doc A/CN.4/SR.293. See also Rubin ‘Is piracy illegal’ (1976) 70(1) AJIL 92, Dubner & Greene ‘On the creation of a
new legal regime to try sea pirates’ (2010) 14(3) JMLC 439 at 440.
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piracy, as evident from the varying views expressed by delegates, led to confusion in the definition
of piracy and a political compromise that was acceptable to all states had to be adopted. This meant
avoiding re-opening old controversies and accepting what the parties had agreed upon at the
various negotiation conferences in order to come up with an international definition.”” This lead to
some issues being left ‘unclear’ and not defined in the UNCLOS 1982 definition. These issues

continue to provide ambiguity in the definition and application of piracy provisions.’®

2.6  Other definitions of piracy

2.6.1 Convention for Suppression of Unlawful Acts against the Safety of Maritime
Navigation (SUA)

A second definition was formulated to deal with the limitations of UNCLOS that were noted as a
result of the Achille Lauro incident. These limitations were the motive requirement, two ship
requirement and piracy committed in territorial waters. On 7 October 1985, four men members of
the Palestinian Liberation Front, a faction of the Palestinian Liberation Organisation, while posing
as passengers boarded the Italian flagged, cruise ship Achille Lauro at Genoa. They then proceeded
to hijack the ship as it was sailing within Egyptian territorial waters on its way from Alexandria to
Port Said. Their acts were aimed at pressuring the government of Israel to release fifty Palestinians

held in their jails.”

The flaws of UNCLOS were evidenced by the hijackers’ motive being political as they were not
interested in monetary gains. There was no second ship involved as they had posed as cruise
passengers and did not launch an attack from another ship. The incident occurred within the
territorial waters of Egypt as the ship was hijacked while sailing from Alexandria to Port Said.
Therefore, the charge of piracy could not be sustained under international law when applying

UNCLOS.

97 Dubner & Greene ibid; Birnie ‘Piracy past, present and future’ (1987) 11(3) MP 163 at 170.

%8 Discussion on this is done in section 2.7.

% They murdered one passenger and after being denied entry into Cyprus they sailed back to Port Said, Egypt on 9
October where the hijackers surrendered after securing a safe conduct agreement from Egypt, Germany and Italy and
released the hostages. Later they were brought under the jurisdiction of the United States and charged. The accused
were charged with conspiracy, hostage taking as per 18 U.S.C. § 1203 (Supp. 1986) and piracy as defined by the law
of nations per 18 U.S.C. § 1651 (1982). See Constantinople (n 12) at 747-748.
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The acts committed by the Palestinians amounted to acts of terrorism.!” The international
community realised there was need to draft a new convention, to address these flaws. The
Convention for Suppression of Unlawful Acts against the Safety of Maritime Navigation was
drafted to provide an updated definition of maritime offences and provide for maritime acts of

terrorism.

The Convention for Suppression of Unlawful Acts against the Safety of Maritime Navigation
(SUA) was adopted in Rome, Italy on 10 March 1988 and came into force on 1 March 1992. Article
3 of SUA provides as follows:

‘1. Any person commits an offence if that person unlawfully and intentionally:

(a) Seizes or exercises control over a ship by force or threat thereof or any other form of
intimidation; or

(b) Performs an act of violence against a person on board a ship if that act is likely to endanger the
safe navigation of that ship; or

(c) Destroys a ship or causes damage to a ship or to its cargo which is likely to endanger the safe
navigation of that ship; or

(d) Places or causes to be placed on a ship, by any means whatsoever, a device or substance which
is likely to destroy that ship, or cause damage to that ship or its cargo which endangers or is likely
to endanger the safe navigation of that ship; or

(e) Destroys or seriously damages maritime navigational facilities or seriously interferes with their
operation, if any such act is likely to endanger the safe navigation of a ship; or

(f) Communicates information which he knows to be false, thereby endangering the safe navigation
of a ship; or

(g) Injures or kills any person, in connection with the commission or the attempted commission of
any of the offences set forth in subparagraphs (a) to (f).’

From the reading of article 3 SUA it is evident that SUA does not expressly outlaw ‘piracy’ but
captures maritime offences.!'?! In that unlike UNCLOS which provides that “piracy consists of the
following acts’ SUA provides that ‘any person commits an offence if that person unlawfully and

intentionally...” undertakes the prohibited acts listed thereafter. Nevertheless, some elements of the

100 There is no consensus on the definition of terrorism but it is generally considered to be any action that is intended
to cause death or serious bodily harm to civilians or non-combatants, when the purpose of such act, by its nature or
context, is to intimidate a population, or to compel a government or an international organization to do or to abstain
from doing any act. In this particular case terrorism involved the hijacking and detaining the nationals of various states
in order to coerce the state of Israel to release prisoners. See Safdari et al ‘Social impact of money laundering’ (2015)
5(8) AJRSSH 173 at 177. See also Young ‘Defining terrorism: The evolution of terrorism as a legal concept in
international law and its influence 