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ABSTRACT ARTICLE HISTORY
Mergers have the potential to give firms access to more data from Received 11 December 2023
which to draw insights about consumers. This may help firms to ~ Accepted 10 October 2024
better discern which consumers are price insensitive or captive,
or exhibit behavioural biases, that they can exploit by charging M T

R . R . ~ erger; discrimination;
them higher prices or nudging them towards hlgher priced personalise; antitrust;
options. Based on recent case precedent, we believe that the competition
transfer or sharing of data or techniques in mergers involving
price-discriminating firms may be sufficient for meeting the
requirement of merger-specificity without there needing to be an
increase in market power. Recent local case precedent also
provides insight into when mergers impacting on just a small
group of consumers are likely to matter. It suggests that the
competition authorities in the country should be more concerned
where consumers are vulnerable and where access to the
services/products is particularly important to this group.

KEYWORDS

1. Introduction

Mergers, which are under the purview of competition authorities, have the potential to
improve the abilities of firms to exploit particular groups of consumers via price discrimi-
nation practices. This is especially true within the context of big data and big data tech-
niques. Terrell McSweeny, a former Commissioner at the U.S. Federal Trade
Commission (‘FTC’) and Brian O’Dea (also at the FTC) argued in a 2017 article that
price discrimination via pricing algorithms could ‘increase the chances that a given
merger will harm consumers in some relevant market even if the remaining post-
merger competition is sufficient to protect the majority of consumers’. They rec-
ommended that competition authorities become more vigilant in examining the numer-
ous ways in which specific sets of consumers may be harmed by mergers involving firms
that use algorithmic price discrimination.

Long before the advent of the digital economy, antitrust authorities have considered
the potential for price-discriminating firms to raise prices to particular captive customer
groups as a result of mergers. One of the ways they did this was by defining separate price
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discrimination relevant markets (or market segments) and then assessing whether the
merger would significantly change the market power of the merged entity in each
price discrimination market even if the merger would not substantially change its
market power for customers in general. For example, consumers, in general, may experi-
ence a 7-to-6 change in market structure while a subset to whom firms can charge a sep-
arate price (or offer discounts) — for example, retailers in a small city — may experience a
3-to-2 merger and so be more susceptible to price rises (or reductions in discounts).

Defining relevant price discrimination markets has explicitly been accommodated in
the draft US Horizontal Merger Guidelines (2023) and the European Commission (‘EC’)
Market Definition guideline (2003:11). There is also international and local case pre-
cedent in which this approach was taken. Mergers in which price discrimination
markets were defined in the United States include Staples/Office Depot (1997), in
which geographic price discrimination markets were defined and then later the
Staples/Office Depot (2015) in which price discrimination markets based on big business
customers were defined.' Other examples include Quest Diagnostics/Unilap Corporation
(2003), Anheuser-Busch InBev SA/NV and Grupo Modelo S.A (2013), Sysco/US Foods
(2015), and Wilhelmson Maritime Services/Drew Marine Group (2018). The EC defined
separate price discrimination markets in mergers involving the airline industry (United
Airlines/Continental Airlines, 2010; Air France/KLM, 2004; US Airways/American Air-
lines, 2014), where separate markets for premium and non-premium customers or time-
sensitive and insensitive customers were considered.

Mergers also have the potential to raise prices to captive consumers even without there
being an accompanying significant increase in market power facing those customers.”
This is because gaining access to new data or techniques (the merger-specific change)
has the potential to improve firms’ abilities to measure individual consumers’ willingness
to pay, the extent to which they are aware of and willing to purchase from their compe-
titors, and individual behavioural biases, as well as the ability to exploit these factors. This
is within the context of data becoming increasingly available and valuable to firms. In
fact, recent case precedent in South Africa provides a legal basis for this approach.

Price discrimination, which involves a transfer between those who are more and less
willing to pay as well as from consumers to suppliers, frequently serves to reduce inequal-
ity (firms will charge higher prices to affluent consumers than poor consumers since the
latter will usually be relatively price sensitive). However, this is not always the case. Price
discrimination can result in the most vulnerable facing higher prices (e.g. the sick face
higher life insurance premiums, the poor pay higher data prices, those with low literacy
get exploited), which could even lead to them being priced out of markets (Bleiberg &
West, 2015).” In addition, personalised advertising strategies that target the behavioural

"In the first Staples/Office Depot merger, the FTC found that the merger had the potential to raise prices in areas in which
the merging parties were both present as competitors since the merger would substantially change the market power
in those regions (there would be a 2-to-1 merger in those regions).The same attempted merger was injuncted in 2016
but because of the impact of the merger on large business customers who required nationwide distribution and a par-
ticular combination of services and features, and were likely to face higher prices post-merger.

2Market power is defined in the Competition Act as amended (2018) to be ‘the power of a firm to control prices, to
exclude competition, or to behave to an appreciable extend independently of its competitors, customers or suppliers’.

3While the focus of this paper is on price discrimination, dynamic pricing is a similar concept (pricing differs by period
rather than by consumer), which has been enhanced by the digital economy. For example, there are reports that
Amazon rapidly changes its prices in response to competitors’ prices and changes in demand (Barnes et al., 2023)
and that Uber's prices increase when they are more vulnerable such as when their mobile devices’ batteries are
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biases* of vulnerable consumers can result in them facing higher prices, lower quality,
and fewer choices since consumers are manipulated into purchasing what they do not
need and/or at a price higher than their true reservation price at the expense of what
would improve their well-being (Stucke & Grunes, 2016:55).

Mergers that improve the abilities of firms to price discriminate can therefore benefit
affluent consumers at the expense of vulnerable consumers or vice versa. It is also con-
ceivable that such mergers only present a risk to a small group of consumers whereas the
majority of consumers are unlikely to face higher prices post-merger. This raises
questions about when the effect of such a merger will be substantial enough to meet
the Substantial Prevention or Lessening of Competition (‘SPLC’) standard, which is
the test that needs to be overcome to justify competition law intervention in South
Africa. Based on recent case precedent, we discuss what we believe are the two main cri-
teria that would need to be met when price increases are only likely to affect a small group
of consumers.

This article is structured as follows. We first discuss the importance of data in an
increasingly digital world. We then explain why we think that a transfer or sharing of
data or techniques between merging parties may enhance their abilities to exploit
groups of consumers and show that South African case precedent provides for this
theory of merger specificity without the requirement for significant changes in market
power. We also set out that, based on recent case precedent, even where a small group
of consumers would be harmed following a merger, the SPLC standard would still be
met if those consumers are considered to be vulnerable and the goods/services are par-
ticularly important for this group.

Before that, it is important to clarify what this article is and is not about. It specifically
examines the impact of mergers on end-consumers rather than business customers or
intermediaries.” It is also focussed on mergers and the context of merger assessment
although we recognise that price discrimination concerns can also be addressed in
market inquiries and even abuse of dominance cases.® Thirdly the issues we raise do
not pertain exclusively to digital firms (although they are more likely to raise these
issues) and competition authorities should be alive to this issue outside of digital
markets as well. Finally, our assessment does not imply that a consideration of the
impact of mergers on different price discrimination markets is the only theory worth pur-
suing in mergers involving the sharing/transfer of data or techniques. There may be other
theories of harm, such as exclusionary theories, some of which may be more compelling
than this one. This of course depends on the precise details of the case.

close to depletion, lowering the possibility of multi homing (Chen et al., 2015). It also has the potential to both improve
equality (e.g. airline tickets at standard prices were previously only within the reach of wealthy consumers) or worsen it
(e.g. fewer specials on non-perishable supermarket items at month-end which will likely impact on low-income con-
sumers who live from paycheque to paycheque).

“Behavioural advertising strategies include the use of expensive decoys to encourage purchasing up, price steering by
restricting options and varying the order of products, increasing complexity to raise search and switching costs, and
scarcity marketing to reduce the likelihood of waiting and comparison shopping (Ezrachi & Stucke, 2016a:3-5).

*We note that some of the principles may be applicable for situation such as where customers are small businesses,
however this is a topic for further research.

SThe exploitation of particular consumers may be charged with excessive pricing under a Section 8(a) complaint. It may
not be subject to a Section 9 complaint as this provision ordinarily applies to discrimination against intermediate firms
rather than consumers.
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2. The value of data in a changing economy

While data has been collected and assessed across many industries long before the advent
of the digital economy (e.g. insurance, airlines, etc.), the digital economy has increased
the scale, variety (including behavioural data), useability, and value of data as well as
enhanced the sophistication of big data techniques (e.g. data mining, machine learning)
which has enabled firms to learn much more from data than was previously conceivable
(Stucke & Grunes, 2016). This has, among other things, enhanced the abilities of firms to
price discriminate among consumers at the retail level since (i) algorithms allow firms to
better predict consumer willingness to pay and reduce the costs of doing so (Gal &
Rubinfeld, forthcoming:28) and (ii) consumers, unlike intermediate firms, may find it
difficult to detect that they are being discriminated against (Ezrachi & Stucke, 2016a;
CMA, 2021) and cannot easily negotiate (Ezrachi & Stucke, 2016b). In South Africa, con-
sumers already receive personalised prices for mobile data via their mobile apps, and
Insurer, Discovery Life, is transparent about using wellness measures through its wellness
programme Vitality to determine clients’ risk and premiums (Discovery, 2019). Price dis-
crimination has even been observed in industries not typically considered to be prone to
personalisation such as supermarkets where personalised supermarket discounts are
linked to consumers’ loyalty cards that supermarkets use to track grocery spending.

Big data is ‘big’ in two main ways. Firstly, it has many people in it (i.e. large population
sizes). Secondly, it has lots of information about each person in the dataset (i.e. many
variables) including rich behavioural data. Large population sizes allow firms to learn
about unknown attributes of its current users as well as infer information about individ-
uals not in the dataset with greater confidence. Having access to thousands of data points
about customers - including valuable behavioural data in real time - allows firms to both
explore more relationships between variables — many of which will not be obvious - and
to develop a detailed picture of each customer for whom products can be better tailored
and targeted (Stigler Center, 2019:23). Behavioural data is especially valuable because it
provides firms with information about consumers’ past behaviour (e.g. search and pur-
chasing patterns), future plans (e.g. planned holidays), and importantly the number of
options consumers are aware of and prone to purchasing from.

Big data techniques such as machine learning allow firms to consistently improve the
ways in which their algorithms personalise the prices and advertising strategies facing
different consumers. Self-learning pricing algorithms allow firms to predict consumers’
reservation prices,” after which they observe their reactions and adjust predictions
thereon (Ezrachi & Stucke, 2016a:2). Big data techniques also have the potential to deter-
mine prices for different consumers depending on whether customers are likely to be
aware of and open to purchasing from competing firms as well as their behavioural
biases (Ezrachi & Stucke, 2016b:3). Therefore, even if there are many competing firms
offering products and services, firms employing these algorithms may be able to estimate
their ‘market power’ in relation to each consumer. This may serve to differentiate
between consumers that are well informed and more poorly informed:®

"The reservation price of purchasers is the highest price that a buyer is willing to pay for a product.

®The customization offered by digital firms can also unlock considerable consumer benefits. Consumers can gain access to
new products and services tailored to their specific needs, they may face lower search costs, and, again, it may serve to
lessen inequality if lower prices are charged to poorer consumers (Chirita, 2018; OECD, 2018).
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Machine learning applied to big data may help differentiate well-informed and sophisticated
consumers or workers from poorly informed or more naive consumers, raising the
possibility of further exploitation of those least prepared to resist it. (Stigler Center, 2019:36)

3. Merger specificity as the change/transfer of data or techniques

Given the increasing value of data, we believe that the combination or transfer of data or
techniques between merging parties has the potential to vastly improve the ability of
firms to exploit captive consumers. In horizontal mergers, the sharing/transfer of data
may improve the firms’ abilities to price discriminate by increasing the sample size
and by increasing the breadth of data about customers. The latter includes data from
the merging parties’ other businesses for which they do not have a horizontal overlap
as well as assessments of how individual common customers have historically made pur-
chasing decisions across the merging parties (e.g. how responsive common customers
have been to discounts offered at one).

In vertical and conglomerate mergers, the ability to price discriminate may be
enhanced where one of the merging parties has data or techniques that the other can
use to better discriminate across consumers (Chen et al., 2022). Relevant new infor-
mation includes new information about existing customers and/or expand the sample
size to improve the accuracy of discrimination while new techniques could include
the capability to implement data mining, machine learning, and artificial intelligence.
For example, in the Google/Fitbit merger, Fitbit had fitness data that Google could
use to strengthen user-profiles and arguably better personalise advertising. A hypothe-
tical example would be a merger between medical schemes administrators and life
insurers in South Africa, where life insurers could use medical scheme’s claims data
to raise life insurance premiums to consumers who they learn are sick via medical aid
claims data.’

Recent case precedent - in particular, the Constitutional Court’s decision in the Med-
iclinic (Pty) Ltd/Matlosana Medical Health Services (Pty) Ltd (MMHS’) merger in 2021
and the Tribunal’s prohibition of the Draslovska Holdings A.S/Sasol South Africa Ltd
merger, provides a legal basis for not requiring a change in market power to be a pre-
requisite for raising the South African competition authorities’ concern. The former
appears to be the first case in which the ordinary SPLC'® standard was differentiated
from the typically accepted requirement of ‘an enhancement of market power’. The
merger between the hospital groups would not result in a significant change in market
power. Instead, the merger was prohibited on the basis that the target hospital in the
merger, MMHS, charged lower tariffs than the acquiring hospital group, Mediclinic,
and so patients would no longer have the option of a lower cost hospital in the region
post-merger, which was particularly concerning for uninsured patients. In other
words, it was the change in transfer of the strategy of higher tariffs from the acquirer
to the target firm in this merger that would lead to worse outcomes for consumers,

°The value of fitness data to insurance companies is illustrated by a 2020 dispute between Liberty Life and Discovery
Health, in which Discovery Health unsuccessfully challenged Liberty Life Insurance’s use of the Discovery Vitality
Status for its Liberty Wellness Bonus which is part of the Liberty Plan (High Court of South Africa, 2020).

"%Essentially the SPLC is the same as the more broadly applied Substantial Lessening of Competition (‘SLC') standard in
other jurisdictions.
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which runs contrary to one of the objectives of competition policy, to protect consumer
welfare (Aproskie, 2022).

The Constitutional Court’s reasoning for the delinking of the SLPC test from a signifi-
cant change in market power was rooted in the wording of the Competition Act as
amended (2018) itself. The Court (2021) specifically found that the Competition
Appeal Court (‘CAC’), which had previously approved the merger:

... misdirected itself in a material respect by construing section 12A(1)(a) and (2) of the Act
as requiring that a price increase post-merger be shown to be the result of the market share
changes, which it termed ‘enhancement of market power’. This is not the test required by the
Act ... All that section 12A requires in this regard is that a determination be made whether
there is a substantial prevention or lessening of competition. And this is ordinarily measured
with reference to a potential increase in price. (2021:22)

On this basis, we believe that price increases need not be from changes in market power
to present a concern to competition authorities but could stem from other factors such as
a sharing/transfer of data or techniques that may enhance the ability of the merged entity
to raise prices.

Recently, in February 2024, the Competition Tribunal released its reasons for prohi-
biting a merger between Dravlovska Holdings A.S and The Sodium Cyanide Business of
Sasol South Africa Ltd (2023), which is also instructive. The transaction involved a ver-
tical disintegration. Instead of Sasol having a monopoly upstream and downstream, the
merger would result in a separate monopoly upstream (Sasol) and a monopoly down-
stream (Dravlovska), as Sasol would sell a downstream business responsible for the
supply of liquid Sodium Cyanide to Dravlovska. There were no horizontal or vertical
overlaps between the merging parties and the merger would not lead to a change in
market power (from a reduction in competitive rivalry or an increase in concentration).
Rather, the merger was prohibited on the basis that Sasol would charge a higher market-
related price for key inputs into sodium cyanide (e.g. caustic soda) to Dravlovska post-
merger (previously there were lower internal transfer costs), which would in turn result
in Dravlovska charging higher prices to domestic gold mining customers downstream. It
was the change in market structure rather than a change in market power that would
cause harm to customers.

This second merger illustrated that the approach adopted by the Constitutional Court
in Mediclinic/MMHS - which was that a change in market power was not a necessary
requirement for an SLPC - was not limited only to healthcare or other products and ser-
vices of similar import. In fact, the Tribunal’s interpretation of the Constitutional Court’s
decision (2021) in Mediclinic/MMHS was: ‘we do not understand the majority judg-
ment’s approach as necessarily being limited to mergers implicating a right in the Bill
of Rights ...".

On the basis of the aforementioned merger decisions, we do not believe that a
change in market power is required from a Competition Law perspective (at least in
South Africa) and so where a sharing/transfer of data or techniques for exploiting
such data constitutes a merger-specific change that allows price-discriminating
firms to exploit groups of customers, it is in line with precedent to consider this in
merger assessment.
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4. When impacts on a small group of consumers matter

As already discussed, there is international case precedent for mergers having been
blocked on the basis that just a subset of customers would likely be harmed post-
merger (e.g. Staples/Office Depot, 1997). There is an important question arising from
this: how will mergers that negatively impact on just a small group of consumers meet
the substantiality criteria of the SLPC, if at all? Again, the local case precedent on this
issue over the last five years is instructive.

In particular, the Tribunal’s ruling in the Mediclinic/MMHS merger (2019) deter-
mined that even though only 100-200 patients of MMHS were uninsured (just 2-4%
of all patients), the impact of the merger on this group warranted prohibition. Therefore,
a likely negative impact on a tiny group of consumers was considered substantial enough
to meet the SLPC test and would be enough to outweigh merger-specific pro-competitive
effects and efficiencies."'

The reasons why both tests were likely met in the Mediclinic/MMHIS merger despite
only a small group being at risk is because of (a) the vulnerability of the uninsured group
who would be affected (where uninsured patients did not have medical aids to negotiate
on their behalf), and (b) the fundamental importance of healthcare, the fact that it is non-
discretionary, and its status as a protected Constitutional right, something that was
recognised by the Tribunal (2019:47), CAC (2020a:105), and Constitutional Court
(2021:42) in their respective decisions. We do not believe that the negative effect on
such a small group of consumers would have been considered important if non-vulner-
able consumers were at risk or if the goods/services involved were of less import.

Under the traditional consumer welfare standard used in merger control, all consu-
mers usually count the same (Stavroulaki, 2022:120). This is even where higher post-
merger prices are likely to be targeted at vulnerable consumers. In reality, price increases
facing vulnerable consumers can be expected to have a far more substantial impact than
equivalent price reductions facing non-vulnerable consumers (and even market expan-
sion to the same).'” Not only do higher prices to vulnerable groups risk them being
priced out of important markets (such as safety nets like insurance) but they may also
reduce their ability to afford a basic basket of goods. The notion of different effects
was specifically reflected in the majority Mediclinic/MMHS decision of the Consti-
tutional Court:

Lest we forget, to the overwhelming majority of South Africans, regard being had to our
acute economic inequalities, even a 1% fuel or bread price hike probably constitutes a
threat to their presumably shallow pockets and survival. And to the vulnerable group of
uninsured patients it is even more so with the predicted percentage hike for health care ser-
vices. It was therefore most unfortunate that the plight of the 100 or 200 uninsured patients
that receive treatment from the Potchefstroom or Klerksdorp private multidisciplinary

"Based on Section 12(A)(1)(a) of the Competition Act, the negative impacts of the merger on some would be weighed
against the overall efficiencies from the merger (which may include broad efficiencies associated with price discrimi-
nation) as well as benefits to other consumers.

2The UK’s CMA (2018) defined vulnerability to be individuals with ‘characteristics that can lead to greater risks of experi-
encing problems across a range of markets’. These would include but not be limited to low-income, elderly, physically
disabled, mentally unwell, and chronically ill individuals. These consumers may have low financial resilience, find
switching or negotiating with suppliers challenging (including ‘psychological and cognitive barriers’), have few
options due to low accessibility or simply be completely excluded due to these characteristics.
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hospitals per year, was not accorded and handled, by the majority, with the necessary sen-
sitivity and concern that their vulnerability cries out for or deserves.

The same sentiment has also been reflected in the CAC’s (2020b) decision in relation
to the first price gouging case in South Africa against a supplier of masks during the
Covid-19 pandemic. The CCSA was reported to have argued that:

price increases which were implemented in an emergency, such as Covid 19 crisis, had a
most detrimental impact on poor individuals and families, as well as small businesses,
who are already the most vulnerable during such a crisis. These exponential price increases
can put basic necessities out of the reach of poor people who desperately need them to
protect themselves and their families, and they impose high costs on small businesses
seeking to protect their employees.

And in another price gouging case against a pharmacy chain retailer, Dischem, the
Tribunal (2020) noted:

material price increases of surgical face masks [...] would seriously impact vulnerable and
poorer consumers even more. Poorer customers would have been excluded from accessing
the masks by such exorbitant increases, other customers would have spent more on these
items as a percentage of their disposable income.

Based on the aforementioned decisions, our view is that the competition authorities in
South Africa recognise that the impact of price increases on vulnerable consumers may
have a greater effect than would be a commensurate increase in prices to non-vulnerable
consumers. On this basis, the vulnerability of the group affected determines the likeli-
hood of passing the SPLC standard, even where the group affected is a relatively small
group.

There are numerous examples internationally of where price discrimination has
adversely affected vulnerable populations including minorities. For example, the UK’s
Financial Conduct Authority (‘FCA’) found that some motor and home insurance
firms targeted with price increases those consumers who were likely to renew their pol-
icies each year, disproportionately affecting older consumers and cumulatively resulted
in large price increases of at least 100% (FCA, 2020:1). Angwin et al. (2015) found
that the price for an online SAT (a test for college admission) preparation service in
the United States varied depending on location, which resulted in Asians facing prices
1.8 times that of non-Asians regardless of income. In 2012, the Wall Street Journal
reported that online office retailer Staples varied prices by area based on users’ distances
from rival stores, which led to people in lower income areas facing higher prices
(Valentino-DeVries et al., 2012). Based on petrol station-level data on fuel prices in
Western Australia, Ormosi et al. (2022) found that areas with lower incomes experienced
larger increases in petrol stations’ price margins (suggestive of price discrimination
across areas) following exit (which include mergers).

There have been news reports of price discrimination entrenching the inequalities of
the past in South Africa through, for example, unjustifiably higher interest rates on loans
(Moosajee, 2019), and falsely being flagged for fraud (Buthelezi, 2023). The Competition
Commission of South Africa (‘CCSA’) found in its Data Services Market Inquiry
(‘DSMT’), that mobile data operators price discriminate across different consumers.
Smaller data bundles (bundles which the poor can afford) were charged at exploitative
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Rand per megabyte prices while larger data bundles (which is in the reach of richer con-
sumers) were considerably cheaper on this measure. The difference in prices was
explained by the differences in the number of alternatives available to rich and poor con-
sumers in the country:

poorer consumers in South Africa are being unduly exploited relative to wealthier consu-
mers. Furthermore, that this outcome is likely to be in part driven by the lack of competition
in the mobile data market and the lack of data alternatives for the poor relative to the
wealthy, such as fibre to the home (FTTH) and Wi-Fi in the workplace. (CCSA, 2019:
para 11)

In addition to consumers being vulnerable, the Mediclinic/MMHS decision by the
Constitutional Court (2021) suggests that the importance of the products/services to vul-
nerable consumers will also help to meet the SPLC test. This case referred specifically to
health as a protected Constitutional right, which elevated the impact of likely future price
increases on the small group of vulnerable (uninsured) consumers. Our view is that it is
probably too narrow an interpretation of the decision to infer that only rights protected
by the Constitution would be required to meet the SPLC test. It was not only that health is
a constitutional right, but that it is inherently important to vulnerable consumers. The
substantiality threshold could also be met where products and/or services play an impor-
tant role in the participation of vulnerable consumers in the economy such as financial
inclusion and affordable telecommunication.

Absent vulnerability of the consumer group affected and the importance of the
product/service to the vulnerable group, a larger subset of consumers (unlike in the Med-
iclinic/MMHS merger) would need to be at risk of future price increases to meet the
SPLC threshold in South Africa.

5. Conclusion

Firms’ abilities to charge higher prices to vulnerable consumers can have severe conse-
quences in a country like South Africa, where there is extreme inequality, high poverty
levels, and a history of discrimination against its majority Black population. Paying
higher prices for non-discretionary items when one is living at the margin can impact
on the ability of the poor to afford basic necessities and even make the necessary invest-
ments (in education, business opportunities, etc.) to improve their circumstances. There-
fore, assessing the impact of mergers that are likely to result in increased prices to
vulnerable consumers is worth the continued and increased attention of the South
African competition authorities.

We first argue that mergers may increase the likelihood of firms from raising prices to
a few consumers by it increasing market power or as a result of sharing/transferring data,
in a world in which data has become increasingly valuable. This is consistent with recent
South African case precedent and is not limited to cases where Constitutional rights are
under threat.

Our second argument is that even if a small group of consumers are likely to be
harmed by a merger (while the majority will not), it is possible that the merger would
still reach the threshold for substantiality as per the SLPC test. In our view, the case pre-
cedent suggests that two conditions would need to be met. Firstly, the group who are
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likely to suffer harm ought to be vulnerable. Secondly, the merger ought to impact on the
access to particularly important services/products for vulnerable consumers.

Ultimately, given the above, and the changing nature of an increasingly digital and
data-driven economy, an increased focus on price discrimination effects in mergers,
even where there is no change in market power and only a few consumers are at risk,
is justified.
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