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|. Introduction

Human Dignity and the Right to Culture

In the Sunday Times of 25" September, Bongani Mthethwa reported that many
“cultural groups and traditionalists’ are outraged by the fad that the proposed Children’s
Rights Bill seeksto ban the virginity testing d yourg grls. They seethis as evidence of
“ignorance and insensitivity to Zulu cultural values’ and as an ad of hypocrisy: while the
Bill seeks to ban virginity testing, it permits the largely Xhosa tradition d ritual mae
circumcision, cespite the fad that a number of youths are kill ed or permanently maimed
by this pradice each yea'. Suppaters of the ban on \irginity testing claim that it
contradicts the right to bodly integrity, “preudices young women who aren’'t virgins’
and perpetuates the ideathat women shoud “remain pue” while it is aceptable for men

to be promiscuods.

While the Constitution does guarantee the right to bodly integrity, it aso
establi shes the right to culture. Whether thisis an instance of conflicting rights, and if so,
how this clash is to be resolved depends at least in part on haw the right to culture is

interpreted, and haw it isjustified. The latter question forms the basis of this research.

Unlessotherwise spedfied, “culture” will refer to away of life that is dared by a
group, and transmitted from generation to generation. It includes the language, religion
and traditional pradices of a group and affeds most (if not al) aspeds of group
members lives — “it defines people’s activities...determines occupations...and defines

important relationships (such as marriage). It affeds everything people do: cooking,

! Mthethwa (2005.



architedura style, common language, literary and artistic traditions, music, customs,
dress festivals, [and] ceremonies.”?

The South African Bill of Rightsincludes aright to language and culture, as well
asaright to cultural, lingustic and religious community:

30. Everyore has the right to use the language and to participate in the ailtural life of
their choice, but no ore exercising these rights may do so in a manner inconsi stent with
any provision d the Bill of Rights’.
31. (1) Persons belonging to a cultural, religious or linguistic community may nat be
denied the right; with ather members of that community

a. to enjoy their culture, practise their religion and wse their language; and

b. to form, join and maintain cultural, religious and linguistic associations and
other organs of civil society.

(2) The rights in subsedion (1) may not be exercised in any manner
inconsistent with any provisionwith the Bill of Rights.*

The right to culture may be interpreted in several ways; it is not clea which the
Congtitution is endarsing. Avishai Margalit i dentifies three posgble levels to the right to
culture®. Thefirst grants a cultural groupthe right to noninterference, subject to the harm
principle®. Presumably this right would protec the right of cultural groups to ways of life
or pradices that others find strange or offensive, but that do nd bregk any laws proteding
others - e.g. the soundng of the muezzin in a neighbouhoad inhabited by Moslems. The
second adds to this the right to recognition, for example through representation in the
media (e.g. TV programming in al SA languages). The third obliges the state to
paositively suppat the maintenance or survival of a adlture, for example by providing

funds to buld separate schods for Afrikaans-speaking students, or by exempting the San

2 Margdlit (2004.

% The Constitution of Southern Africa (1996 Ch. 2 p. 15.

* Ibid p. 15.

®> Margalit (2004).

® The “harm principle” (taken from J.S. Mill’s On Liberty) states that the only acceptable
justification for limiting a person’s (or group’s) freedomisto proted others from harm.



from laws against hurting in certain areas. Unlike the secondlevdl, it cdls for measures
that canna be defended under the banner of equal treatment (equal aacess to
representation); in fact it cdls for the oppasite: differential tregment on the basis of
culture.

As the Constitution enshrines “human dignity” both as a value and as aright, and
as this value is often seen as foundational to the rights established by the constitution’,
my aim is to examine whether the value of human dgnity justifies a third level right to
culture, with a focus on the South African context. In ather words, shoud cetain groups
in South Africa be granted exceptionsto perticular lawsin virtue of their culture, or given
state suppat in maintaining speciali sed schods (e.g. only for Afrikaans-speakers), places

of worship, etc., onthe grounds of human dgnity?

How shoud “human dignity” be understood?

The nation d human dignity is omewhat vague. The South African Constitution
emphasises the value of human dgnity as aregection d the padlicies of Apartheid, under
which the mgjority of the popuation was treded as being of lessthan equa worth. In
contrast, the Constitution seeks to emphasise the inherent worth of al personsin virtue of

their shared humanity®. This “humanity” is the source of dignity; the vagueness

"“Inthe caital punishment case [S. v. Makwanyane] ...the main judgement, with which none of the
members of the curt disagreed, referred to the rightsto life and dignity as the most important of all human
rights and the source of all the personal rightsin chapter 3.” Chaskalson (2002 p. 139.

8. Resped for human dignity is particularly important in South Africa For apartheid was a denia of a
common humanity. Black people were refused resped and dgnity and thereby the dignity of all South
Africans was diminished. The new constitution rejeds this past and affirms the equal worth of al South
Africans. Thus recognition and protedion of human dignity is the touchstone of the new pdliticd order and
is fundamental to the new constitution.” O’ Regan, cited in Chaskalson (2002 p. 139.



surroundng the concept therefore largely derives from debate & to what this sared
humanity consistsin.

| begin by looking a two pcssble gproadces to dgnity. In chapter two, I
consider the “Kantian” view, which locates a person’'s humanity in her cgpadty for
rational autonamy, and therefore eguates resped for human dgnity with respecting a
person's abili ty to make, and live by, her own decisions’. In chapter threel examine the
broader, more inclusive outlook for which Martha Nusshaum argues'™. She holds that the
state must work to crede the social basis for the development of certain capabiliti es that
are (she daims) fundamental to any fully human life, regardlessof the conception d “the
good’ held by the individual. Her list of basic capabiliti es includes, for example, “ senses,
imagination and thought”, emotions, affili ation, pditicd and material control over one’s
environment, and so on Resped for the person's “humanity” in this case anourts to
proteding and nuturing her ability to life agenuinely human life; Nussbaum’s view is
influenced by both Aristotle and Marx. Following Nussaum, | argue that resped for

dignity shoud be predicaed onthis sesmnd, broader interpretation d “humanity”.

Having argued for Nussbaum'’s broader understanding of “human dgnity”, in
chapter four | describe three South African cases where the right to culture might be
invoked: ritual circumcision, \rginity testing and hurting rights for the Khomani San.
Drawing on these, | then outline some of the reasons for oppasing a third level right to

culture, before going on to consider some of the arguments put forward by proporents of

O Hill (1992.
19 Nussbaum (2001).



cultural rights that apped to certain of the cgabilities Nusdaum clams to be aucial to

dignity.

Arguments put forward to defend cultura rights on the grounds that cultural
membership is important to human dignity usualy do so by appeding to the importance

of seauring or shaping one’ sidentity (Taylor), or to the value of autonamy (Kymlicka).

The agument from identity

Charles Taylor clams that resped for human dignity requires that one resped the
“universal human pdential” possessd by every person, and that this should na simply
be interpreted as the potential for rational autonomy, bu as the patential for “defining
one's own identity, as an individual and as a alture’™™. | think that the capabiliti es that
Nusdaum seeks to endase ae arguably those needed for developing ore’'s “unique
identity” and hencethat Taylor’ s approach fits with Nussaum’ s nation o dignity. Taylor
clams that the importance of defining one’s own identity follows from the rise of
“authenticity”, i.e. the ideathat each individua has an original “mode of being’, which
one must seek to articulate if one isto attain full humanity. He argues that one's cultural
membership pays an important part in this process He therefore hdds that cultural
communities shoud sometimes be dlowed to restrict individua freedom (to a certain

extent) in order to ensure their survival.

" Taylor (1994) p. 42.



Arguments from autonomy

Taylor also argues that individuals develop their identities through a continuing
dialogue with ahers, bath in resporse to and in rebellion against the way that others
percave them. Asaresult, if aparticular cultural group, race or gender is deamned inferior
or somehow contemptible, its members may internalise this belief, making it a part of
their identity and thereby damaging their self-resped. Consequently, their autonamy may
be impaired. | discussthisin chapter six, most of which is devoted to consideration d the
arguments suggested by Will Kymlicka. Kymlicka's approach is situated within a
Kantian undestanding of dignity, but as autonamy also pays a central role in
Nussaum’s conception d dignity, his arguments remain relevant.

He argues that cultural membership is a necessary pre-condtion d choice, and is
therefore a necessary pre-requisite for freedom (which in turn is esential to human
dignity)*2 Culture invests our adions with meaning, and provides the “options’ from
which we dhocse, as well asthe aiteriawith which we dhoase. Withou culture, then, ou
cgpacity for choice and henceour freedom, is sverely limited. Thus the value of cultural
membership is establi shed by the same @nsiderations that make liberty a primary good,
namely that it alows us to evaluate and change our goals, values and beliefs if we no

longer find them worthwhil e.

12K ymlicka (1989.

13 A primary goodisa “good’ that is of value to anyone, regardlessof their conception of “the good’ or life
plan; e.g. self-resped.



Culture, emotions and the capagdty for affili ation

In chapter seven | suggest further avenues of defencethat Nusdaum’s conception
of dignity allowsthe advocae of cultura rights. These include appeds to both emotional
hedth and the capadty for affili ation. Finally, in chapter eight | conclude following a

brief review of the aguments covered.



II. Kantian Dignity
Most infamously - as recorded as a shameful chapter of colonialist brutality — San
inconveniently occupying land alocaed to farmers were officially deemed to be less than
human, dedared to be ‘vermin’, and legally exterminated by pionee farmersin hunting parties
in order to ‘tame’ and clea the sought-after farming land.
Roger Chennels, “The Land Claim of the !Khomani San of South Africa”
1. Dignity as Ground to Human Rights

Human dignity is referred to as the groundfor human rights not only in the South
African and several other national constitutions, bu also in the United Nations
Dedaration d Human Rights™. Presumably, the reason for this is roughly as follows: if
we accet that human beings have dignity (inherent worth), it follows that they shoud be
treded as valuable — not abused o neglected. Human rights, then, attempt to prevent
treament that is not —and passhbly to promote treament that is—in acord with the value
we dtribute to human beings. Thus the actua speafication of rights will depend onthe
sourceor nature of their value.

To illustrate - if we dedde that a cave full of rock art has geaal worth, it makes
sense to resolve to tred it in a particular way. What this “particular way” entails will
depend on what we find valuable &ou it — in this case, its cultural significance.
Consequently, we will preserve dl those aspects related to its cultura value, attempting
to ensure that it is not liable to environmental damage or defacement by vandals. We will
nat, onthe other hand, try to proted and promote the level of fertility of the soil in the

cave, aswe are not interested in the cave’s possble use & a vegetable patch. Smilarly, it

follows that the adua rights listed by a dedaration d human rights will depend onwhat

14 SeeUnited Nations Universal Dedaration of Human Rights.



we believe to be the source of human worth. However, the use of human dgnity as a

foundng value has nat gone unchall enged.

2. Objedionsto dignity as afounding value for the Constitution

Sandra Liebenberg lists three @ mmon ohedions to the use of dignity as a value
in adjudicating human rights issues™. First, dignity is sen as being too “vague and
multifacded” to use & afoundng vaue. If the concept is nat sufficiently well-defined or
istoo diable, it isliable to be interpreted in whatever way best suits the person referring
toit, andis consequently open to inconsistent rulings and abuse.

Seowond, the nation d human dignity is closely associated with “the protection o
freedom and autonamy. As such, it serves to dscourage the positive redistributive
measures needed to remedy condtions ich as material inequality and dsadvantage”*®.
This appears to express concern at a possble libertarian approad, where redistributive
measures (primarily taxation) are seen as violating the freedom of the individual to
dedde what he or she will dowith higher eanings. Thus legidation intended to redress
the massve inequality between rich and poa, and to improve the lot of those trapped in a
state of powverty, would seam to conflict with dgnity (so understood).

Thirdly, it “promotes a narrow focus on individual personality issues as opposed
to ‘agroup kased understanding d material advantage and disadvantage’ ... Thus the need
to redress systemic patterns of inequality and dsadvantage ae obscured by focusing on

individual persondlity isaues related to subjedive feelings of self-resped and self-

15| iebenberg (2005 p. 5.
% 1bid.



worth”’". Liebenberg gives as an example aCanadian lawsuit, Gosslin vs. Quebec In
this case a ¢assadion potested the fad that welfare benefits for people under 30 years
old was a third of that for those over thirty, despite the fact that the latter amount was
deemed to be the minimum amourt necessary for survival. Those in the former group
could increase their benefits by joining “educaional and employability programmes’, bu
these offered a limited number of places and had “restrictive digibility requirements’.
The ourt fourd that this system was compatible with resped for the dignity of thase
below the age of thirty as it was intended to increase their chances of finding
employment, and hence “the mgority held that a reasonable person in the damant’s
circumstances would have perceived the government’s paositive motives in creding an
incentive-based welfare scheme for young people” *2. This example suggests that the
concern regarding “subjective feelings and individual persondlity isaues’ is that the use of
dignity as foundng value focuses attention on the motives of the government or
legislating body rather than the adual paosition d those dfected by the legidlation. As
long as the state’'s motives are cnsistent with a resped for human dgnity, then the
resulting legidation is deemed acaceptable, regardiess of how this adualy affects the
personsubjed to thisruling.

However, using human dgnity as a foundng vaue muld be dso be seen as
problematic if it lead to a focus on the “subjedive feelings of self-respect” of the person
affeded by legidation. If it did, we would be left with noreason to change the state of a
variant of “happy slaves’ i.e. thase who are socialised to derive their self-respect from a

particular station or role, despite its patent inequality, so that they are reluctant to

Y 1bid p.6.
81pid p.17.
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confront any posshble dhange despite its being to their advantage. Alternatively, focusing
on these subjedive fedings may weigh against measures that am to improve an
individual’s or group s situation kecause it is feaed that the redpient’s self-resped may
be undermined through her being dependent, or seen as more important than her material

well being.

In the following chapter | consider the account of human worth argued for by
Kant. Having oulined his approach, | attempt to give arough owerview of how it
suppats ome of the fundamental human rights, before asking whether it can be defended
against the aiticisms suggested in Liebenberg's paper. | believe that it can; however, |

think that there ae other reasonsto prefer an aternative understanding of human dgnity.

3. Kantian Dignity

“Act in such a way that you always trea humanity, whether in your own person or in the
person of any other, never smply as a means but always at the same time & an end”.
Immanuel Kant

The idea of humanity plays a cetral role in Kant's soond formulation d the
moral law. Both Allen Wood® and Thomas Hill*® argue that athough Kant has
sometimes been interpreted as broadly referring to human beings in general, his use of
“humanity” refers ecificdly to the capacity for rationality, to which he dtributes

absolute worth or dignity.

¥Wood (1999).
2 Hill (1992.
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4.  Theobjedive value of rationa beings

Kant’s claim is that people have inherent, oljedive worth —i.e. aworth that exists
independently of anyon€e’ s recognizing it — because they are rational beings.

He argues that the objective worth o rational beings is necessarily presupposed
whenever one makes a value judgement. In saying that something has value —“x is good’
— | am attributing worth to that thing. However, the value that | attribute to it depends on
the asumption that | myself have “uncondtional objedive” value in my capadty to
atribute value (i.e. due to the fact that | am arational being). In aher words, if | am to
hold that my statement that x is goodis justified then | must in turn attribute an utimate
worth to myself. If | as rational being have this worth, then it follows that all other
rational beings have the same inherent worth?.

For example, say | had that apples are good. They are tasty, have nutritional
value, and are pleasing to look at. All of these dtributes ultimately relate badk to me; in
this case my desire for hedth and deasure. Hence my belief that the gpleisgoodisonly
justified if I in turn hdd myself to have acertain worth. Thus any value statement
presuppases the value of the being that makes them. This being must be arationa being,
as nonrational beings are not capable of such judgments. If | have worth in virtue of
being a rational being, then it follows that al other rational beings have worth for the
same reason.

This worth is objedive in that it does nat depend onmy own fedings or

beliefs, nor those of others; rather it is presuppacsed by any value judgement that | make.

' Wood (1999 pp. 126 —127.
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It isnat obedivein the sense of somehow existing in the world independently of rational
beings; values do nd exist independently of rational beings, bu are brought into the
world (imposed uponit) by these beings. Thus while the value of al other things is
contingent (in the sense of being dependent uponthe rational being who ascribes value to

them), the value of the rational being is absolute.

5. Implications of Kant’s View (The Kantian Approach)

Firgt, it follows that the worth that Kant ascribes to rational beings is possessd
equally by al who are rational beyond a certain degree (such beings need na be
biologicdly human). Beyond this threshald, dgnity does nat vary acording to talent,
intelli gence, moral goodness etc. — the dignity of the stupid, the aimina and the vicious
is equal to that of the intelligent and the good. Rational beings are valuable due to their
ability to make choices and through this to confer value uponthe world, which ability is
independent of these latter qualiti es. Human dignity is therefore inextricably conneded to
equality. (Thus, as Kant says, the serpent was nat lying when he told Eve that to ea of
the treeof knowledge would make her the equal of gods.)

Seond, as the value of rational beings is objective, they possessdignity whether
or not anyone actually recognises it. In addition, it isindependent of any value system, in
the sense that it is presupposed by such a system and is therefore not dependent on any
tenets or beli efs that the system might include. In other words, it is not culturally relative

(which follows, of course, from being objedive).

13



Finaly, the value of a rational being is absolute, i.e. is beyond the worth of
anything of “mere price” i.e. “any value dependent on contingent needs and tastes’ % (e.g.
material possessons, pleasure, freedom from suffering), and hence neither the being, nar

the rationality itself can rationally be traded for the latter.

6. Hill’sanalysisof the practicd implications of Kant’s view
Thomas Hill li sts sveral moral imperatives that foll ow from Kant's approach®:

1. As respect for human dignity essentially amourts to resped for the
individud’s rational nature, anything that undermines her rational capadty is
prima facie impermissble. Hill gives as example things that cause permanent
damage, such as frontal lobaomies; he suggests that adions causing temporary
impairment are also questionable (i.e. using mind-altering drugs, drunkenness
etc.)

2. As killing a person would entail the destruction of her rational
cgpacities, killing humans must typicadly be forbidden (except, for Kant, under
particular circumstances — for example, as a purishment for particularly heinous
crimes. He daims that the deah penalty is compatible with resped for human
dignity as it recognises the rational autonamy of the aimina by hoding her
resporsible for her actions.)

3. Kant attributes to the indvidual’s rationa esence a

“incomparable value”, which Hill claims leals to the requirement that one atempt

22 Hill, (199) p.48.
% |bid p.50.
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to develop ore's rational abiliti es, for example by attending schod and making
the dfort to become elucated.

4. Similarly Hill argues that it foll ows that one has a duty to use these
cgpacities as far as possible, rather than say, spending al one's time watching
MTYV or lounging beside the pod.

5. Further, he daims that one shoud aways use reason in attempting
to persuade or influence someone, rather than resorting to coercion
manipulation.

6. If one values the rational cgpadties of others, it follows that oneis
boundto leare them their freedom to “set and pusue their own ends in arational
(moral and prudential) way, subjed only to, whatever further constraints reason
imposes.”?* This may be misleading, as it might be taken to suppat paternalism,
i.e. imposing constraints on those who make apparently irrational choices that
may cause harm to themselves. However, Kant is manifestly oppased to politi cd
paternalism; hence the “constraints imposed by reason” probably refer only to
those that prevent an individual from harming others.

7. Hill states that Kant halds that mockery or contempt for others is
impermisgble & it shows a ladk of respect for their status as rationa beings. He
would therefore find the use of derogatory language, hate speech and any action

that seeks to humili ate someone unacceptable.

24 Hill (1992 p. 50.
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7. Kantian dignity as founding value

Using Hill’s analysis, it is passble to form a rough idea of how many laws, as
well as many of the rights listed in the South African Constitution, might follow from a
Kantian approach to dgnity. Hill’s first listed duty - (1) - prohibits the use of anything
that damages the rational capadty of the individual. This is likely to find expresson in
legislation regarding medicd and scientific procedures involving human subjeds.
Further, if we acept that damage to ore’s slf-resped can affed the aility of personsto
make and live by their dedsions, then (1) may also imply that legislation a adions that
tend to significantly damage the self-resped of affeded individuals — for example, many
of the laws passed by the Apartheid state that sought to consign bladk people asecond-
class satus, including the passlaws and Bantu Educaion ad — shoud be prohibited, for
much the same reason as drug abuse.

Duty (2) clealy suppats the right to life. Duties such as (3) and (4) are
primarily duties to self, bu | think they entail a mrrespondng duty for the state, that is,
to ensure that it is possible for individuals to fulfil these duties. In the @ase of (3) — the
duty to develop ane's rational abiliti es — this would presumably suppat the right to an
education; thusit isthe state’s duty to provide adequate educational faciliti es.

The extent to which an individual will want or be a@le to develop her
rational abilities will be enormously affeded by her childhood avelopment. The
advancement of her rational cgpadtiesis unlikely to be succesdul if she is hurgry, sick,
abused o negleded. Thus (3) may ultimately suppat many of the rights detail ed by the

SA Constitution under “children”?, for example, the right to “basic nutrition, shelter,

% The South African Constitution, chapter 2.
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basic hedth cae services’, the right “to be proteded from maltregament and reglect,
abuse or degradation”, and the right “nat to be required or permitted to perform work or
services...that place at risk the dild’s well-being, education, physicd or mental hedth”
in order to make it possble for her to seaure abasic foundation for rational development.
In addition, it will be important that children na only have accessto an educaion, bu are
genuinely able to attend schod — which will not be true of thase who must work to
suppat their families, care for sick parents or raise siblings following the deah of their
parents. Ultimately this would seem to suppat redistributive measures or programs that
am to ugdift the poa, thus idedly making it possble for al children to genuinely
develop ther rational abiliti es.

The duty to use one's rational cgpacities as far as possble — (4) — would sean to
entail (6), i.e. the prohibition against restricting the individual’s freedom insofar as her
adions do nd impinge uponthe freedom of others. The more the state takes the dedsion
regarding various matters out of the hands of the individual herself, the less able sheisto
make and live according to her own dedsions. In other words, she islessable to exercise
her own rationality. Thus (4) and (6) would seem to suppat those rights concerned with
proteding theindividual’s freedom, entaili ng rights that limit the extent to which the state
(or other people) may interfere with or seek to control individuals, as well as furthering
the ectent to which the individua is in control of her own life doices. These would
presumably include the rights to “freedom of religion, lelief and opnion’, “freedom of
expresson’, “freedom of association’, “freedom of trade, occupation and professon’,

“paliti cd rights’® and so on.Once again, the duty to further the aility of individuals to

2 pid.
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make and live by their own choices may, as John Rawls argues®’, suppat redistributive
measures. | will return briefly to this argument in resporse to Sandra Liebenberg's listed

objedionsto dgnity as afoundng value for the constitution (below).

8. Does Kantian dgnity fall foul of the objections to human dignity
as founding value?

The first criticism listed by Liebenberg states that ‘dignity’ is too “vague and
multifacded” a concept to serve effectively as a foundng value. Wood pants out that
although Kant’s formula provides general principles that one shoud foll ow, taken alone
these ae nat sufficient from which to deduce amoral conclusion. An additional empiricd
premise is required®®. In effed what this means is that Kant is not providing a dosed,
self-sufficient system of mora rules; it seans highly unlikely that that could be dore.
Concrete situational information is usualy, if not aways, required. This additional
premise may be highly debatable; its implicaions may be differently interpreted as a
result of new scientific discoveries, or perhaps in the light of different belief systems (in
other words, it is at this level that culture may begin to pay a part). Consequently there
will probably always be room for dissenting arguments as to which way apped to dgnity
adualy pullsin any given situation. However, this will hdd for any interpretation of
dignity, and moreover, is likely to be true of any other foundng value — including, for
example, equality, or even well-being, bah of which are sometimes suggested as clearer

or more cncrete values. What we shoud ask then is whether or nat Kant’'s system

27 SeeRawls (1977).
% \Wood (1992 pg. 151.
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provides an eff ective system of basic principles to apply. If we accept Kant’'s contention
that humans have dignity becaise they have rational autonamy, then valuing humans for
this reason appeas to producefairly concrete moral guidelines, as explicated by Hill (see

abowe).

The seand obection claims that plaang too much value on grincipled decision
making may undermine measures that seek to redress material inequality. It may be
argued that redistributive measures conflict with the dignity of thase who are forced
(through taxation) to contribute part of their eanings to support measures towards aiding
the disadvantaged. Respect for their autonamy would appea to entail that they shoud be
freeto choase whether or nat to help the poar.

As such, making the decision to contribute to the ad o the needy optional does
nat necessarily eliminate the posshility of redistributive measures, unless it is held that
people simply will not do so vduntarily. This is not obviously true. Business and
industry, for example, have good reason to invest in programmes that aim to educae
future possble anployees, prevent the spread of AIDS and reduce the crime rate — which
it is arguable is partly realised by combating poverty. Individuals have similar reasons to
consider contributing; moreover, it is not entirely unlikely that people might be motivated
to help by altruism or duty.

That said, vduntary contributions may be too unreliable to rely upon First, the
amourt that citizens choose to give may vary considerably each year, making planning
and effedive use of such funds difficult. Second, it canna be guaranteed that enouch

people will contribute - it is not difficult to imagine that so soonafter apartheid there may
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be many people whose radsm or possble feelings of increasing marginalisation will
prevent their aiding a predominantly bladk group. Alternatively, many people may fed
anxious abou their own financial seaurity, may be anbittered by crime and so na want
to help, and so on. Hence it seans preferable that redistribution (which is clealy
necessary in South Africa) shoud be carried ou through taxation.

Valuing dignity (rational autonamy) above dl price (which would include the
misery and suffering o being poa) as Kant does would seem to support arguments
against such measures. However, John Rawls has argued that in many cases the
disadvantages associated with being poa are likely to severely undermine the rationd
autonamy of the destitute; hence redistributive measures may be seen na as trading
dignity for price, bu for respect for the dignity of all. Thase who are poverty-stricken
very often are not in a position to exercise their rational autonamy, having little or no
choice aallable to them. The adility to refled upon and choase certain ends is denied
them in their fight to survive: it is difficult to think rationally when you are starving; long
term planning requires some level of security and stabili ty; and withou education oreis
unlikely to successfully develop what rational cagpadties one has. Consequently
redistribution can be seen na as a means of aleviating misery, bu of proteding rational
autonamy.

While forced redistribution through taxation dces limit the autonamy of the
person who is taxed it can perhaps be defended on similar grounds to laws against
murder, rape, robbery etc. In these caes limits are imposed on one’'s autonamy out of
resped for the rational autonamy of others. Similarly, taxation is a limitation d one's

freadom created by respect for the rational autonomy of others.
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In addition, as the massve inequality in the distribution d resources in South
Africa is predominantly a result of past social and pditicd injustice in that access to
educaion, job oppatunities and aher means necessary to the acquisition o weath were
denied to nonwhites, contributing to measures that seek to rectify this might be seen as
analogous to payment of a debt. The latter, like taxation, is enforceable by law and yet is
presumably held to be compatible with resped for Kantian dignity. (Of course, this
argument only applies to taxpayers belonging to groups not previously discriminated
againgt; i.e. those who benefited from Apartheid.) At any rate, it seams that the Kantian
focus on autonamy may well suppat redistributive measures, rather than undermining
them.

The third and fina criticism is that interpretations of “dignity” sometimes put too
much weight on subjective personality isaies. Liebenberg's example — the case of
Gos=lin vs. Quebec — suggests that the main issue & stake concerns not the subjedive
fedings of the individual, bu those of the state. The gproadc taken by the Canadian
legislature that Liebenberg describes sams to misinterpret Kant’s outlook. His view is
deontological, i.e. it locates moral worth in the a¢ and the principle or maxim that it
embodes, and nd in the mnsequences it may or may not have. However, this s1oud not
be taken to mean that the moral worth of an act lies in the feelings or intentions with
which it is undertaken; rather, Kant's approach asks us to examine the ad¢ and ask
whether it itself is expressve of resped for humanity. This will i nclude consideration d
the likely effeds of an adion. How can any choice of adion be rational withou
consideration of the dfects likely to follow from it or the end that it aimsto bring abou?

Thus, in the dorementioned case the point shoud na have been to evaluate whether or
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nat the government acted in good faith (so to spe&) but to evaluate whether this
particular legidation expressed resped for the daimant’s humanity, given its probable
outcome. This places the anphasis gjuarely on her adual situation. It follows obviously
enowh from the fad that there ae not enough places in the employment training
programmes, and that the digibili ty requirements make getting a place difficult, that this
legislation therefore prevents the daimant (and many others) from recaving “the bare
minimum for the sustainment of life”°. This sems incompatible with respec for human
dignity.

As regards concern for the self-respea of those who kenefit from redistributive
measures or programs that aim to bring abou a greaer level of socia equdlity, this may
be the result of a conceptual confusion between two interpretations of “dignity”.
“Dignity” is used sometimes to refer to an intrinsic and invariable worth possessd by all
humans, regardless of their behaviour or the arcumstances they find themselves in (call
this D-dignity — Kantian dignity is of this kind). At other times it refers to “honou”, or
the oppasite of humiliation, so that a being’s dignity (cdl this d-dignity) is reduced if she
adsor istreaed in aparticular way, livesin dsslute drcumstances, etc.

This distinctioniis, | think, made in the cnstitution in that d-dignity constitutes a
discrete right, whereas D-dignity is affirmed as a foundng value. There is no pant in
proteding a right to D-dignity, because it refers to an inherent worth that canna be
removed o lesened withou also removing one's humanity (i.e. by killi ng the person,
performing a frontal lobaomy or similar). The Congtitution affirms it then na through

fea of its being lost or destroyed, bu to establish that all rights must be compatible with

# Ascited in Liebenberg (2005) p. 18.
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resped for it. Hence the right to dignity must refer to d-dignity; it isin ather words, a
right not to be humiliated.

In claiming “human dignity” as afoundng value, the Constitutionis affirming the
inherent worth of each and every human being, regardiess of whether the individual
herself or others recognise it. If this is the cae, then interpretations of “dignity” (as
foundng value) that focus on the individual’s “subjedive fedings’ such as those of self-
resped etc. as an end seem to be to be mnceptually confused. Insteal of looking to the
inherent worth of the person (which is constant and inviolable), they look to her
subjedive state of mind, in ather words her d-dignity.

On the other hand, subjective fedings do day arolein D-dignity, in that low self-
resped may compromise the individua’s ability to make aitonamous choices. If thisis
so, then any system of organisation that tends to undermine self-resped offends against
the principle of respect for dignity in much the same way as feeding someone mind-
atering dugs does. Similarly, the right to d-dignity foll ows from respect for D-dignity:
Kant hads that the latter entails avoiding adions or behaviour that humili ate or mock
persons. Thusin some ses apped to subjedive fedings or d-dignity may be relevant.

However, where mncern for “subjedive personality issues’ is oppased to
“a group hesed uncerstanding of material advantage and dsadvantage” or “the nee to
redress systemic patterns of inequality and dsadvantage”, it isnot at al clea which way
concern for self-respect shoud lead us. For surely material disadvantage and systematic
inequality tend to undermine the individual’s self-resped fairly considerably (as well as

her d-dignity). Resped for a person's inherent worth must require then that we cnsider
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her situation with regard to material and socia disadvantage, as well as considering asthe

effect legidation a adions may have on her self-resped.

A Kantian approad to dignity therefore cannot quickly be dismised as the
foundng value of the Constitution for the reasons listed above. However, there ae other

reasons to rejed a Kantian approadh to dgnity.

9. Objedionsto Kant

1. Reledion d “animadlity”

Kant's “Formula of Humanity” requires that we act so as to resped the humanity
in athers and in ouselves. In ather words, humanity is always to be treated as an end in
itself; as possesgng inherent dignity. Thusif “resped for human dgnity” isinterpreted in
aKantian fashion, it entail s respeding humans as rational beings.

“Animality” on the other hand, daes nat, acording to Kant, possess dignity or
inherent worth. This is apparent in his view that the dleviation d pain and deasure has
“mere price”, that the sex ad isin esence dways aviolation d human dignity, andin his
claim that non-rational beings (i.e. most spedes of animal) have value “only as means”*°.
Thus it would seem that human dgnity does not include those cgpadties that we share
with most other (non-rational) animals.

A Kantian respect for human dignity may yet require that all humans are able to

satisfy these neals and desires insofar as our rational cgpacities depend on them.

Wood (1999 p 24.
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Alleviation d intense pain, hunger, sadness or loneliness is necessary becaise these
states can interfere with or lessen the cgaaty for rational autonamy. Further, Kant might
well suppat Marx’s contention that humans should be ale to exercise these cgacitiesin
a human (rather than brute) fashion®!, where this is understood as being a way infused
with rationality, as he holds that resped for humanity requires exercising one’s rational
cgpacities asfar as possble.

Resped for human dgnity may even require aresped for the physical and
psychoogica nature of the rational being, so that a cetain level of resped for our
“animality” may be derivable from our status as rational beings. Despite this, it remains
the case that for Kant these cgaciti es have only instrumental value; he holds that they do

not form a part of what we most value ébout humans.

| think we can go some way to rejecting the ideathat we value humans solely as
rational beings by returning to Kant’s claim that non-rational animals have value only as
means. This seans (to me d least) intuitively false. If it were true, what sense wuld we
make of many people’'s aversion to, and laws forbidding, cruelty to animals? Any
injunction against cruelty to animals must be explained either in terms of the d@fed such
cruelty to animals has on rational beings (perhaps it warps their rational or moral
sensibiliti es, as Kant argues in his Ledures on Ethics) or in virtue of the fad that some
rational beings confer value on animals by making them and their well being their “ends”.
But this sans fase — cruelty to animals is wrong because it causes them to suffer,
regardless of any effed it has on rational beings. In the same way, it is hard to explain

why the extinction d spedes — the shark, for example, shoud be of much concern,

31 seeMarx (1844
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provided that we culd survive withou it (i.e. its lossdidn't threaten to bring down the
eaqosystem onwhich we depend).

Rather, it seams likely that we value animals as ends in themselves. Although we
may perceive them as being of less value then humans (perhaps because they lack
rationality) surely they possess more vaue than say, rocks — probably in virtue of their
sentience In fact, | would argue that we dtribute acertain level of intrinsic value to even
the meanest life form, simply in virtue of the fad that it lives. After al, there is
something somewhat miraaulous abou life of any kind. It istrue that thisvauation d life
does not make much of an appearance in ou efforts to eradicate small pox or the AIDS
virus, bu if these were discovered on an apparently barren panet, we would likely
enouwgh be excited and amazed. If this is the case, then it seems plausible that we value
these same things — “animality” and the various needs and drives that go with being a

living creature —in human beings.

2. The Kantian approach to the duty to relieve suffering is counter-
intuiti ve.

Although | have argued in resporse to Liebenberg that the Kantian can defend
measures that seek to aleviate misery and suffering on the grounds that they interfere
with and limit rational dedsion-making, this approach seems smewhat counter-intuitive.
We fed compell ed to relieve suffering even when it does not affed the rational cgpacities
of abeing. This is apparent when we seek to aleviate low-grade suffering that does not
obviously affect a person's rational dedsion-making (sometimes even when the
individual herself is ignoring this pain), and aso when we try to end suffering in a non

rational being (e.g. nonrational animals, severely retarded or brain damaged people, very
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small children, and so on). What this shows is that in some caes we dtribute value to
certain things (e.g. the cessation d suffering) quite gart from any effed that they may

have on ou rationality.

3. Rationdlity alone canna make sense of distinctionsin value

One of Kant’s arguments for the objedive worth of rational beings claims that
such beings have worth as the source of vaue in the world. In making autonamous
choices, we projed vaue onto the world. It may be agued, however, that the cgadty for
rationdlity alone caana make sense of distinctions in value that we make. Why isit better
to ed a variety of delicious and nuritious meds than to always have the same kind d
bland, stale pizza? Why is alife that includes close and loving relationships preferable to
orelived inisolation and loneliness? Why is it better to be in ogimum hedth than to live
with a dronic ill ness? Why choocse to spend ane's time perfecting one's painting skill s
rather than perfeding the ultimate ea-waggle?

Rationdlity done caana answer these questions. It must be combined with an
understanding of our needs, the cgaaty for plessure and pain, socia and emotiond
cgoacities, and so onif it isto make sense of the value that we dtribute to aspects of the
world. Withou consulting certain ather capadties or vulnerabiliti es it is paradoxicdly
difficult to make “rational” choices or to understand the rationality of the dhoices of

others.
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4. A Kantian approach does not proted certain aspeds that we value
abou being human, and consequently may alow for an “inhuman” state.

As we have seen, the fact that Kant does nat attribute any inherent dignity to the
“animality” of human beings need na entail that the vulnerabilities of humans be
ignored. Those who arein pain, starving or deegoly depressed are not in a paosition to think
or ad in acordance with their rationality; hence there is good reason for Kantians to
suppat redistributive or other measures that seek to reli eve suffering.

However, there is a distinction between requiring that suffering be dleviated
insofar as it interferes with or undermines the exercise of one's rational cgpacities, and
recognising that certain ather cgpacities (e.g. emotions, sociability) are central to a
genuinely human life and are therefore valuable. It is posgble to imagine astate in which
the value of these latter cgpacities is not remgnised and hence are not proteded or
furthered, with the result that human beings end up living a lessthan-human life. If
resped for human dgnity does not encourage resped for those cgacities that adually
make life worth the living, there is nathing to prevent us from evolving systems of lifein

which people wake up and wonder why they shoud baher getting out of bed.

In this chapter | have argued that the Kantian conception d dignity can answer
the criticisms typically made of human dgnity as afoundng value for the Constitution. It
provides a dea system of principles to be gplied in judicia dedsion-making; the
emphasis it places on resped for autonamy need na weigh against redistributive
measures, bu may adually suppat them; and finally, the Kantian approach shoud na be
understood as looking to the subjedive states of mind d individuals as oppacsed to a

concrete understanding of the situation o persons.
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However, | am nat convinced that the cgpadty for rationality constitutes the
whole of what we value @ou human beings. In aher words, human dgnity shoud
perhaps include nat only rationality and the capacity to set ends, bu also certain ather
cgpabiliti es, such as the capacity for affili ation, emotions, and so on.On the whole, Kant
treds these other elements of human neture with suspicion, seang them as oppcsed to the
rule of reason and the moral law; consequently, Kantian phlosophers typically focus only
onthe caacity for rationality, and do na spedfically safeguard ar promote other human

cgpacities.
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II1.  Nusshaum’s Aristotelian Approad to Human Dignity

Hath not a Jew hands, organs, dimensions, senses, affedions, passons? Fed with
the same food, hurt with the same wegpors, subjed to the same diseases, heded by the
same means, warmed and cooled by the same winter and summer as a Christian is? If you
prick us, do we not bleed? If you tickle us, do we not laugh? If you poison us, do we not
die? And if you wrong us, shall we not revenge? If we ae like you in the rest, we will
resemble you in that.

Willi am Shakespeae The Merchart of Venice

Begin with the human being: with the cgadties and needs that join all humans,
aaossharriers of gender and classand race ad nation.
Martha Nusshaum Women andHuman Devdopment

“Human dignity” refers to the worth we dtribute to people in virtue of their being
human — but what makes a being human? In labelling the cgadty for rationality and the
ability to set ends “humanity”, Kant is suggesting that any being that possesss these
counts as human in a morally significant sense, and therefore has dignity. However,
human beings as we know them are not simply rational beings, and pssssng the
cgpacity for rationality is arguably nat enough to render a being vauable insofar asiit is
human. Simply put, rationality may be anecessary condtion d humanness?, without
being a sufficient one. This may lead us to question whether the capadty for rationality is
the only asped of being human that we value.

Martha Nusdaum’'s Aristotelian approach, which she states is “frankly

"33 seeks to determine which qualiti es a being must have for

universalist and ‘essentiali st
us to reaognize it as human (again in amorally significant sense) — of which the caacity
for rationality is only one dement (albeit an important one, as it distinguishes humans

from most other animals). Kantians, of course, would agree that humans are not simply

rational beings — Kant himself regards humanity as only one cnstituent of humanness

321 will use “humanness’ to refer to the wlledion of qualities (yet to be determined) that make abeing one
that we, as humans, would recgnize a another human. As such, “humanness’ differsin meaning from
“humanity” which | will continueto usein the Kantian sense —i.e. to refer to the caadty to set ends.
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aong with “animality” and “personality”. Where Nussdaum’s approach dffers from the
Kantian isin attributing the value of human beings —i.e. human dgnity — nat only to ou
rationdlity, bu to those capadties that we find essential to being human - i.e
“humanness’ — which, we will find, includes not only rationality, but also the cgability
for emotion and affiliation (amongst others). Thus de daims that respect for human
dignity entail s proteding and furthering the set of vulnerabiliti es and cgpabiliti es that are
fundamental to any human life.

It is possble, of course, that we might resped or value humans lely as rational
beings, and yet, recognising that humans are rational beings of a particular biologicd and
psychoogica makeup, find that protecting and furthering other (nonrational) human
cgpabiliti es is the best way of respeding this dignity. In ather words, Nusdaum's
cgpabiliti es approach could arguably instantiate aKantian view of human dignity.

This, however, is not Nusdaum’'s view, for she recommends that we
“begin...with a sense of the worth and dgnity of basic human powers’*, powers that
include the cagacity for emotion and affiliation; further, she states that “the central
cgpabiliti es are nat just instrumental to further pursuits: they are held to have value in
themselves, in making alife that includes them fully human.”

Nusdaum advocaes an Aristotelian method for determining which aspeds of
human nature and existence ae crucial to humanness Her argument is that these powers
are the fourdation d human dgnity, that they exert a mora claim to be developed, and
that therefore, a set of constitutional guarantees shoud be designed to ensure that all

people ae aleto exercise these capabiliti es sroud they so chocse.

33 Nussbaum (199%) p. 63.
34 Nussbaum (2007) p. 84.
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In this chapter | begin by describing the Aristotelian method that Nussbaum uses
to determine the esential aspeds of humanness and hawv these relate to human worth. |
then ouline the tentative list of cgpabiliti es Nussbaum derives using this method, sketch
the distinction she makes between the “two thresholds’ of functioning for these
cgpabiliti es, and give some indicaion d how the second threshold may suppat certain
rights. Finally, | examine whether Nusaum'’s accourt can answer the general criticisms
of dignity as foundng value listed by Liebenberg, before considering an oljection

spedfic to Nusdaum’s accourt.

1. The Aristotelian Method

When | imagine apicture of the good a valuable life...l ought...to ask closely
whether this imagined life is a life that could be lived by a being such as| am — by a
being, that is, who shares with me dl those dharacteristics that | consider to be truly
constitutive of my... identity. For it might emerge that the life was s remote from mine
that | could na imagine in it a person whom | could acept as identical to myself.
Certain changes in a person and a way of life ae cmpatible with continued personal
identity; others are not.*°

In this passage, Nusshaum outlines an Aristotelian method d determining the
fundamental elements of humannessthat is both “internal and evaluative”. It is “internal”
in that we proceed by examining our “deeply held beliefs’ abou who (or what) we are. In
other words, humanness is smething we experience “from the inside” (so to spe&k) —
only ahuman being could dedde what the esential elements of it are.

This is becaise the Aristotelian method is also evaluative That is, it does not

simply ask which aspeds we & humans recognise ourselves as having in common with

%5 Nussbaum (2001), p. 74 (emphasisis my own).
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al other humans. (Any rational being could dothis; she need nd be human). Rather it
asks what we value @ou being human, i.e. it seeksto determine “what we deeply believe
to be most important and indispensable’*’ for humanness It is also the evaluative aspedt
of this approad that conneds humannesswith dignity; for humannessis ultimately made
up d what we findto be most valualde abou being human.

As Nusshaum paints out, this evaluative gproach comes naturally to us
when we dtempt to resolve questions aroundcertain medicd isaues — for example, when
debating haw to treat people who suffer severe brain damage or are left in a “permanent
vegetative condtion’, children who are born severely retarded, and so on We naturaly
tend to consider their situation by asking whether we could contemplate alife of that
form and find it worth living. We dso, perhaps, use thiskind d evaluation when we say
that a person is “inhuman” or has acted “inhumanly”; to say this, | think, implies that
someone has mehow debased or degraded herself by betraying a valued asped of being
human. Interestingly enough, more often than na we gply this judgement to individuals
who have aded withou compasson (or emotion generaly) or who have not respeded
important bonds of affiliation. We do not usually clam that someone has behaved
inhumanly when they have aded withou autonomy (for example, under the influence of
hypnasis).

How, then, daes the Aristotelian approach proceed? It takes as its garting point
the degoly held desire to maintain ore's personal identity. Using this as alimit, it asks us
to evaluate what changes to ou nature or mode of existence we would be prepared to

axept — i.e. that we would find consistent with ou continuing as beings of the same

3 Nussbaum (199%) p. 91
3" |bid p.106
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kind. The focus here is not on ou persona identities as individuals, but as a spedes—i.e.
we do nd ask what changes would render us different persons; rather we ak what
changes would render us diff erent beings.

To ill ustrate: Nusshaum contends that Plato is guilty of the kind d incoherenceto
which Aristotle refers. In the Phaedo, Socrates urges his friends not to regret his deah,
for athough his body will be burned or buried, he will “depart to the happy life of the
blesed”. The implicaion is that he will continue dter deah as “intelledua substance”,
and will therefore not be truly lost. Yet, if we mnsider Aristotle’s claims, we might
wonder whether Socrates's friends could genuingly take much comfort in the ideaof his
being transformed into intell edual substance, given that withou his body Socrates would
be unable to “talk philosophy and set the discussion in order”, and would therefore be
very different from the Socrates they know and love; so dfferent, perhaps, as to na be
Socrates at all®,

Similarly, imagine a friend transformed into a rationa ghost — or a
memory chip in a mmputer — able to communicae, bu withou needs, desires or
emotions. She would likely be dtered beyondrecognitionin charader, and we might fed
that to all i ntents and purpases we might as well have lost her completely. Moreover, it is
difficult to imagine what kind d relationship ore culd maintain with such a being, given
that the posshility of mutual understanding, empathy and emotional or physical
interadionwould be greatly diminished.

This emphasis on the limits posed by personal identity may be misleading
if we understand it as smply asking which changes are incompatible with ou continuing

as beings of a cetain kind. Two problems arise: First, hov do we decide whether a
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particular ateration is incompatible with ou remaining human? For example, al humans
have bellybuttons: surely this is a relatively insignificant human charaderistic? If some
people were born withou bellybuttons, we would presumably still judge them to be
human, bu on what grounds? How do we determine what is or is not significant? On the
other hand, if we believe the caacity for cruelty to be common to al humans, then to
lose this cgpadty would seam to be asignificant alteration. But if the caacity for cruelty
is part of humanness then how can we claim (as Nussaum seansto) that human valueis
composed o al the capacities that make up humanness? Presumably we do nd want to
argue that humans are valuable in part because they are cruel.

The solution to these difficulties lies in the evaluative nature of the Aristotelian
approach. We ae nat simply asking what makes us what we ae, bu rather, what we
value dou what we ae. Thusthe am isto consider various aspeds of ourselves and ask
whether we would be prepared to live withou them. If we fed that we @uld give up the
cgpacity for cruelty withou regret (i.e. we dedde that cruelty is not valuable in itself,
although we may feel that it has its uses), then we have effedively deaded that it is not
crucia to our identity, and therefore that this alteration would be compatible with ou
remaining human.

To return to ou previous example, in dedding that immortality would not be
compatible with our remaining human, we are not simply saying that it would make us
unrecognisably different. Rather, we ae stating that becoming immortal would entail

losing aspects of our selves and existencethat we prize.

38 Nussbaum (1995) p. 93.
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In sum: the Aristotelian approach asks us to evaluate from an internal perspedive
what the necessary and sufficient condtions (so to spe&k) of our being human are. What
aspeds of ourselves could we dter withou feeling that we had lost something important
to ousdves, and consequently become adifferent kind o being? These same aspeds
then form our conception of what constitutes humanness and cetermine which qualiti es

must be present in ather beings for us to recognise them as fully human.

2.  TheRoleof Storytelling

The Aristotelian approach that Nusgbaum uses develops out of a tradition in
which humans are viewed as being something between gods and beasts. Greek myths and
tragedies often tell of animas that have the caacity for rational thought, yet lack
sociability, or of humans who lose cetain aspects of themselves and beame beasts or
gods. Nussaum halds that these served as a kind o thought experiment through which
people were taught to recognise themselves. For example, she writes:

On the side of the god we have the muntless stories of the Homeric gods,
anthropamorphic beings rather smilar to humans in their desires and characteristic
adivities, but differing only in their power and, above dl, invulnerability to deah.
These stories...ask us to imagine for ourselves how much of what isimportant to usis
inseparable from our mortality and finitude. They ask to what extent love, friendship,
and the virtues could have aplace in a nonfinite life that would, accordingly, lack

certain oprtunities for risk, effort and sacrifice

This process continues today, | think, perticularly in works of science

fiction and fantasy, in which computers become human and humnans become madhines,

39 Nussbaum (1995) p. 95.
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monsters or superheroes. In films and bools sich as A.l., Bladerunrer, |, Roba and so
on, we reagnise some robas as virtualy human following their development of certain
cgpacities (such as emotions, independent thought, etc). Refledion onsuch stories can
serve to help us identify those qualiti es that we fed constitute humanness For example,
in the recent film made of Isaac Asimov's I, Robat, two roba charaders lean to think
independently. One of them aso develops the caacity for emotions (he fears
termination, feds loyalty, experiences friendship and develops a sense of humour). While
we @me to relate to the second roba, and so feel apprehensive & the possbility of it
being terminated, the eventua destruction d the former roba is not particularly
regrettable (it is threaening, and we caana empathise with it). This would suggest that
the fact that a being possesses the caacity for independent thought is not enough to make
us recognise it as human and hence valuable, and that therefore we tend to attribute a

lesser value to the being that ladks these caacities and vunerabiliti es.

3. Universality

Nussaum holds that it is possble to reah agreament amongst people of all
cultures as to what the necessary elements of humanity are, although these may be
redised and uilised in very different ways. Drawing on Rawls, she talks of reaching an
“overlapping consensus’, which could serve & a metaphysically neutral guideline for
criticism within societies and crossculturally. She suggests that recognition d this
common hunanness is evidenced by the eistence of crosscultura relationships —
friendships, marriages, etc. — and by the fad that we can relate to the literature and

folklore of people separated from us by spaceand time — that is, we can recognise and
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empathise with the dharacters in these stories, and uncerstand the impad or meaning of
the situations in which they find themselves:

We @n think of it as the ideathat lies at the heart of tragic plots aaoss cultura
boundiries: certain deprivations are understood to be terrible, despite differences in
metaphysicd understandings of the world. Think of a tragic character, assailed by
fortune. We react to the spedacle of humanity so assailed in away very different from
the way we read to a storm blowing grains of sand in the wind. For we see ahuman
being as having worth as an end, a kind d awe-inspiring something that makes it
horrible to seethis person beaen down by the airrents of chance — and wonderful, at
the same time, to witness the way in which chance has nat completely edipsed the
humanity of the person...Such resporses provide us with strong incentives for

proteding that in persons which fills us with awe.*°

Forming an accourt of humanness then, requires inpu from and dscusson with people
of al cultures, paying particular attention to literary, mythoogicd and folkloric

traditions.

4. Humannessand Dignity

Nussaum’s accourt of humannessis smilar to Kant’'s accourt of humanity in a
number of ways. To begin with, on bah accounts a being born to human parents but
lacking certain qualities would na classfy as “human” in the relevant sense. This does
nat necessarily mean that we would have no moral obligations towards sich abeing, ony
that these would differ in certain ways from those that we owe afully human being — and
this result seams intuitively correct (at least in the light of Nussaum’s acourt). For
example, it makes no sense to proted the right of a being born with a severely limited

cgpacity for rationaity and practicd reason to live aitonamously; firstly, becaise she

38



ladks the ahility to do so, and secondy, because she is likely to come to serious harm if
left completely to her own devices. On Nusdaum’'s acount, such a being would still
have worth insofar as she possessed other basic human cgpabiliti es (such as the caaaty
for emotion), as we dtribute value to ead and al of these. Thisisin contrast with Kant’s
view; for him, a being born withou the caadty for rationality would not have ayy
intrinsic worth, o dignity.

Next, bah “humanness’ and “humanity” are value terms. That is, in attributing
them to a being, recognising it to be human in one of these senses, we are conweying the
ideathat it has a particular value or dignity, rather than identifying a particular biological
spedes.

Nussaum’s acoourt (like Kant’s) attributes an inherent worth to ead and every
being that possesses the basic cagabiliti es that constitute humanness Beyond this, she
makes no dstinction according to talent, intelligence, socia class etc. Rather, she hads
that all human beings possesscertain capabiliti es and reeds, and that these carry a moral
claim that they be developed. Thus her acourt, like the Kantian, attributes an equal basic
worth to al persons, the diff erencebeing that she halds al the basic human capabiliti esto
be the source of this worth. It foll ows from the views of both Kant and Nussbaum that in
dedaring human dignity to be the foundation d human rights, we place the enphasis
squarely on resped for the individual rather than the good d society. Nussbaum haolds
that groups are important entities, but only insofar as they are good for individuals, i.e.
promote individual cgpabiliti es:

...the capabilities sought are sought for each and every person, nat, in the first

instance, for groups or families or states or other corporate bodes. Such bodes may be

“9 Nussbaum (2007) p. 74.
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extremely important in promoting human cagpabilities, and in this way they may
deservedly gain ou suppat: but it is because of what they do for people that they are so

worthy...**

However, Nusdaum differs from the Kantian approadc in that her accourt of
human dignity (i.e. one which attributes value to rationality, emotions, affili ation, and so
on) can be reagnised only by other beings possessng humanness i.e. emotions,
sociability, rationality and so on, as it is largely derived from our evaluation d what
makes our kind d life worth living. (Thusin Dorothy andthe Wizard of Oz, the Tin Man
must always have had a heat, for if he had na had ore he could na have perceived its
value.) Her accourt of humannessis therefore subjedive, for if people decided that any
of these cgadties were not vauable, it would na form part of our acournt of
humanness Kant, in contrast, attempts to show that humanity has “objedive” value and
as uch can presumably be recognised externally by any rational being. As with the Tin
Man, so with the Straw Man, for only a rational being could grasp the vaue of
rationality; however, Kant’'s acourn aso attempts to show that humanity has vaue

regardlessof whether thisworth isreagnised o nat.

If we value human capabiliti es — emotions, the cgpadty for affili ation, and so on—
in ouselves, we must aso value them in cahers, for it would be terrible to be a
vulnerable, social, emotional being surrounded by invulnerable, non-social, non
emotional beings, even if we shared rationality with them. We would have little chance to
exercise the cagaaties that we so value to their full extent; it is unlikely that we wuld

experience much in the way of friendship, love, or many of the other things that we hold

“1 Nussbaum (2001) p. 74.
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make life worth living. It must be reaognised then that we value human beings as being
credures like ourselves, with whom we can empathise, and with whom we share a
network of meaning and value that is formed from these dements that we share in

common.

5. Nussbaum’s List of Capabilities
Using Aristotle’s internal, evaluative approadh, Nusaum refleds upon those
functions that she believes are fundamental to, and valuable to being — and recognising
others as being — human. From this de derives a tentative list of human capabiliti es and
vulnerabiliti es that are esential to being human. This is a working list, intended to
generate debate, and qoen to revision as a result of further inpu from inter-cultural
discusson®. In “Human Capabiliti s, her list is as foll ows:
Mortality
As we have seen, Nussaum holds (following Aristotle) that our finitude
significantly affeds the shape and nature of our lives. However, despite the fact that
mortality plays akey rolein giving ou lives the particular form that we value, she daims
that all humans aaosscultures fea or avoid deah, and that a being that did nad doso in
any degree would be so strange & to be inhuman.

The human bady

All humans have in common a particular kind o body, subed to certain
vulnerabiliti es, allowing various adions, and (usualy) subjed to peasure and pain. The

human bady’s distinct shape and reture is the first thing that alerts us to the presence of
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ancther human. All human bodes dare a similar set of neals and vulnerabiliti es,
including:

2.1 Hunger and thirst — “all human beings need food and dink in order to
live...andin general, dona wish to be hungry or thirsty”. Thereis obviously agrea ded
of disparity acoss ®cieties as to what and when we ed, and the significancewe dtac to
various foods; further, the anount required by persons will vary acerding to individual
neals. Ultimately, howvever, every human being requires a cetain amourt of nourishment
in order to survive.

2.2 Ned for shelter — the human bady is affected by hed, cold and the dements,
as well as being at risk from various predators. Humans therefore require shelter,
although the degree of need may vary with the environment.

2.3 Sexua desire — sexua neel o desire plays arole in most human lives beyond
acertain age. Nusdhaum claims that “it is, and has al along been, amost important basis
for the recognition o others diff erent from ourselves as human beings’**.

2.4 Mobility — Human beings enjoy movement; prolonged immobility is
frustrating and unpeasant. “An anthropamorphic being who, withou disabili ty, chose

n 44

never to move from birth to deah would be hard to view as human” ™.

Capaaty for pleasure and pain

All humans experience pleasure and pain in some form or ancther. Further, painis
percaved as omething bad andto be avoided in al cultures.

Cogniti ve caabili ty: Percaving, Imagining, Thinking

“2The list she puts forward in Women andHuman Devéopment (2000) isin fad significantly altered from
that she providesin Women andDevedopment (1995b) as aresult of her work with the development
community in India.

“3 Nussbaum (199%) p. 77.
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“All human beings have sense-perception, the aoili ty to imagine, and the &bili ty to
think, making distinctions and ‘reaching out for understanding’. And these ailiti es are
regarded as of central importance’*”. Clealy, some human beings are born with ore or
more of their senses impaired o non-existent, or left this way following illnessor injury,
and this does not make them less than human. However, if someone had no sensory
faaulties whatsoever, we would judge her life to be “so dminished as to be not worth
living”. In addition, it seems unlikely that a diild ban withou any senses would be @le
to develop any cognitive skill s, nar be ale to experience pleasure or pain.

Early infant development

All humans go through a period d infancy and growth, duing which they are
dependent uponthe care of others and experience “alternating closenessto, and dstance
from that, and thase uponwhom they depend’“. This crucially shapes and affeds our
emotional, rational and physica development, and “gives rise to a grea ded of
overlapping experience that is centra in the formation d desires, and of complex
emotions such as grief, love and anger”. Nussaum halds that a being that had never had
these experiences would likely be so dfferent as not to be human. That these experiences
are aucia to the development of many of the capabiliti es esential to humanness is
clealy ill ustrated by cases of children who have suffered abuse or neglect. Feral children
who are discovered too late ae left permanently brain damaged and unable to learn
language and socia skills; children that are dused o negleded sometimes grow up

unable to empathise with others.

4 Nussbaum (199%) p. 77.
| bid.
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Pradicd Reason

Human beings want to plan and conduwct their lives according to their own
dedsions and beliefs as to what courts as a good life, athough in many societies this
cgpability is discouraged or forbidden to cetain group members. Nussaum holds that a
being that simply never felt or expressed any interest in runnng her own life would na
be fully human.

Affili ationwith ather human baings

“All human beings recmgnise and fed some sense of affili ation and concern for
other beings. Moreover, we value the form of life that is constituted by these recognitions
and affiliations...We define ourselves in terms of at least two types of affiliation:
intimate family and/or personal relations, and socia or civic relations.”*” This ideais
expressd by the spirit of “Uburntu” —*All people become peopl e through other people”.

Relatednessto ather spedes and to nature.

Nussaum contends that a recognition d and some degree of resped for our
relationship to aher animals, plants and nature & a @nrected whole is a part of
humanness further, she halds that a being that “treded animals exadly like stones’ or
“did na respondin any way to the natural world” would be sufficiently different asto be
inhuman.

Humour and day

Nussaum claims that all human beings enjoy some form of reaedion, athough
this is expressed in vastly different ways across cultures. In addition, she states that

human beings recognise ead ather “across cultural barriers, as the animal that laughs.

“5 Nussbaum (199%) p. 78.
“"bid.
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Laughter and day are frequently among the deepest and also the first modes of our
mutual recognition. Inability to play or laugh is taken, corredly, as a sign of dee
disturbancein a dild; if it proves permanent we will doult whether the child is cgpable

of leading afully human life.”*®

Separateness

All human beings experience pleasure, pain, hunger and so onas sparate beings -
one person’'s pain canna be dleviated or removed by increasing the pleasure of ancther
any more than ore person's hunger can be satiated by another person's eding. The
individual has only her own lifetolive.

Strong separateness

It follows from the fact that human beings experience life a& sparate units that
ead person has a distinct and unque history and set of attachments —her “own peculiar
context and surroundngs — oljeds, places, a history, particular friendships, locaions,
sexual ties...in terms of which the person to some extent identifies herself”. Further,

Nusdaum claims that

Though societies vary agrea deal in the degree and type of strong separateness
that they permit and foster, there is nolife yet known that really does (as Plato wished)
fail to use the words ‘mine€ and ‘not mine' in some personal and non-shared way...on
the whale, human beings recognise one another as beings who wish to have & least
some separateness of context, a little space to move aoundin, some special items to

use or love, *°

“8 Nussbaum (1995) p. 79.
“91bid.
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6. Dignity and Human Rights
Nussbaum distinguishes two thresholds to human capabiliti es:

...We want to describe two dstinct threshdds: a threshold of capability to function
beneath which a life will be so impoverished that it will not be human at all; and a
somewhat higher level, beneah which those daracteristic functions are available in
such a reduced way that, though we may judge the form of life a human ore, we will

nat think it agood human life.

The first threshdld, then, is the set of “basic cgpabiliti es” with which a human is
born (or at least, is born with the capacity to develop), and which constitute humanness
(i.e. those set out in the a&owe list). These capabiliti es exert a moral claim that they be
developed, as they are the source of human dignity. This gives rise to the seand
threshald, the level of functioning that we fed allows for a genuinely human life. Resped
for human dgnity requires that the state provide asocial basis that alows individuals to
attain this oond level of functioning; thus it is this threshdld that a system of human
rights dioudd seek to guarantee. Nusdaum includes the following under the second
threshold:

Life

Clealy, al human cgpabilities are dependent upon the person's being alive.
Nusdaum states that individuals $houd be able to live alife “of norma length”, “not
dying before her life is so dminished as to be worthless *°. Of course, with this right as
with many others, bah luck and nature play a significant role; the state anna absolutely

ensure that every person lives to a ripe old age. However, Nusaum halds that it is the

state’s resporsibility to do what it can to provide the social basis for this right, for

*0 Nussbaum (2007) p. 78.
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example by putting in pace aequate medical infrastructure, promoting a hedthy

environment (one free of pall ution and avoidable carcinogens, for example) and so on.

Bodly Hedth

This includes “being able to have good health, including reproductive hedlth, to
be adequately nourished; to have adequate shelter.” Again, luck and nature clearly play a
role here; what is required is that the social basis be provided. As dee is aso crucia to
bodly hedth, | think it may be worth including — intentionally caused sleg deprivation
(aform of torture) and working hous that allow inadequate time for sleguing would be
impermissble.

Bodily Integrity

“Being able to move freely from place to place; having ore's bodly boundaries
treaed as vereign, i.e. being able to seaure against assault, including sexual assault,
child sexual abuse, and domestic violence having opportunities for sexual satisfadion
and for choicein matters of reproduction.”

What is interesting here is that one shoud have “opportunities for sexual
satisfadion’. This suggests, perhaps, that prostitution shoud be legalized as recourse for
those who have no aternative oppatunities; aternatively, it may be that the state shoud
somehow provide ways in which those who are “romanticdly challenged” can improve
their persona attradiveness (i.e. through pastic surgery, persondity coacdiing, or
similar). This apparently purctures an oljection made by Robert Nozick® to Rawls's

arguments for redistribution in the form of forced taxation. Nozick argues that individuals
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do nd have eua oppatunity or ability to form romantic relationships (the most
important of Rawls's primary goods), yet we do not claim that the state shoud use taxes
to suppat programs that improve the individual’s chances of finding a mate. Nor,
therefore, shoud the state tax therich in order to suppat the education etc. of the poa to
ensure that they have egual oppatunity to compete in the job market. But if, as
Nussaum suggests, resped for human dgnity requires that one have opportunities for
sexua satisfadion, it isn't at al clear that we shouldn't suppat persona attradiveness
programs.

Senses, Imagination and Thought

Included in this category would be al those rights conrected with the
development and we of these caabilities: the right to education and freedom of
expresson bdh artistic — i.e. through literature, music, art and so on - and pditicd.
Nusdaum aso includes under this “freadom of religious exercise”, “being able to search
for the ultimate meaning o life in ore’s own way”, and “being able to have pleasurable
experiences, and to avoid nornecessary pain’.

Emotions

Individuals shoud be free and able to form attachments, bah to things and aher
people, and “to love, to grieve, to experience longing and justified anger”. Thisis likely
to find expresson predominantly through rights that proted against experiences that
damage one's ability to fed and to trust — i.e. various kinds of abuse and reglect,
espedaly of children. | argued that a Kantian approach to dgnity would proted

children’s wellbeing in virtue of the role it plays in their rational development; using

*1 SeeNozick (1974.
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Nussaum’s approad, such rights would also be defended by apped to their emotional
development.

In addition, Nusshaum adds. “ Suppating this cgpability means suppating forms
of human assciation that can be shown to be crucia in their [the emotions]
development.”® These would presumably include the family, as well as religious and
cultural communities. Thus apped to emotional wellbeing suggests one avenue of
defence for cultura rights, for there is a grea ded of evidence that suggests that
destruction and cenigration d cultures leals to depresson, anomie, and the bregkdown of
relationships and families. | will argue that thisisthe cae in chapter seven.

Pradicd Reason

People must be free ad able to make their own dedsions concerning what the
goodlife entalls, and to live by these decisions. Apped to pradical reason would suppat
rights that defend freedom of conscience, religion, and pobably also culture, asit isvery
likely a major source of values and beliefs about what constitutes the good life. (I will
examine Kymlicka s arguments to this end in chapter four).

Affiliation

“Being able to live with and toward athers, to recognise aad show concern for
other human beings, to engage in various forms of socia interadion; to be @le to
imagine the situation d ancther and to have compasson for that situation; to have the
capability for both justice and for friendship.”>® Nussaum states that suppating this
cgpability will entail proteding the institutions that nurture these forms of affili ation;

again, these must include family, community, and probably cultural institutions. Culture,

2 Nussbaum (2007) p. 79.
3 bid.
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| think, strongly influences the forms our private and pditi cd affili ations take, in many
ways. Thus affili ation may also dffer a possble avenue for the defence of cultural rights.
Nusdaum clams that proteding this cgpability will require proteding freedom of
asembly, aswell as freedom of pdliti cd speed.

Nusdaum further states that this cgpability requires the “social basis of self-
resped and norhumiliation”. Although affiliation may take many different forms,
Nusdaum holds that it shoud always reflect the basic equal worth of persons. For this
reason, dscrimination d the basis of sex, race religion, and so onshoud be prohibited.
Apped to affili ation may therefore also prohibit the sometimes discriminatory measures
required to proted cultures, if these ae felt to be in conflict with respect for the equal
worth of individuals. Further, it may provide reason to require that cultures undertake
cetain significant changes (for example, the @olition d the cate system in India, or
improvements in the status of women in petriarchal cultures).

Other Spedes

Theindividual shoud be “able to live with concern for and in relation to animals,

plants, and the world of nature.”>*

Play
The individua shoud be “able to laugh, day, to enjoy recrediona activities."
Thisrequires that her work week nat be unreasonably long (unless $ie so chooses).

Control over One's Environment

This cgpability seems to be a1 esentia prerequisite for any meaningful

expresson d one's practica reason. Nussaum divides it into two caegories.

>4 Nussbaum (2007) p. 80.
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a. Politicd - In order to have adegree of control over her pdlitica environment,
the individual must again have freedom of pditicd speet and asciation, and the
abili ty to participate meaningfully in pditi cd processes—e.g. theright to vate.

b. Material - Nusaum maintains that individuals shoud be &leto own property.

7.  The Centra Importance of Autonomy and Affiliation

“...Pradicd reason and affili ation are central to the entire projed: they suffuse dl
the other capabilities, making them fully human.”>> Nussaum follows Aristotle in
claiming that pradical reason and the cgadty for affili ation are what distinguish us from
other animals; in order to live atruly human life we must be ale to live in such a way
that all aspects of our lives are infused with o exercised in accordance with these
capacities™®. Thus these apabiliti es play a central rolein her acourt; in her emphasis on
pradica reason she agrees with the Kantian that resped for human dgnity requires that
individuals shoud be ale to exercise freedom of choice insofar as this is compatible
with respect for the dignity of others, and with Rawls, who hdds that “ satisfadions that
are not the outgrowths of one’s own choices have no moral worth.” >’

For this reason, Nusdhaum emphasizes that the state’ s duty isto provide the socia
basis for functioning — i.e. to make it passible for individuals to exercise dl aspeds of
their humanness — na to ensure that citizens actually do exercise these caabiliti es;

whether or not they do so shoud be left as a matter of personal choice If some

5 Nussbaum (2007) p. 92.
6 Marx would agree as no douti would Kant.
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individuals chocse to fast instead of eat, or to work more instead of play, that is their
prerogative. If they are forced to doso because they have nofood, o because they canna
afford to live on what they ean aherwise, then the state is faling to provide the
necessry socia basis for them to attain the second threshold of functioning. Thus
Nusdaum’s acourt differs from the perfectionist approaches of some forms of

Aristosteli anism.

8. Plurality

Nussaum holds that while this conception d the good for human beings is
sufficiently determinate to allow us to criticise unjust pradices across cultures — i.e. it
does naot entall cultural relativism — it allows for cultural difference There are many
possble patterns of life that can allow for human flourishing as here described; many
ways in which the various aspeds of humanness may be developed and exercised.
Nusshaum argues that her accourt allows for “plura spedficaion” —the multiple waysin
which dfferent individuals may chocse to redise their conception d the good life — as
well as “locd specificaion’, the way in which a particular community might reali se the
conditions of human flourishing with regard to its own particular context. She writes:

The Aristotelian needs to consider a different sort of plural specification of the good.
For sometimes what is a goodway of promoting educaionin one part of the world will
be completely ineffectual in anather. In such cases, the Aristotelian must aim at some
corcrete specification o the general list that suits, and develops out of, loca conditions.
This will always most reasonably be done in a participatory dialogue with those who

are most deeply immersed in those cnditions™®.

*" Nussbaum (1995) p. 95.
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In aher words, it seans likely that a pdliticd system will be dfective in
promoting human flourishing only if it takes into acourt the local context. A locd
illustration d the need for different, culturally sensitive gpproacdes to education concerns
the San Bushmen:

One of the dallenges experienced by teachers and management of the schools is to
kee the Khomani San children within the boundaries of the dassrooms, school
premises and hatel. The Khomani San children experience difficulty in functioning in
aconfined or enclosed environment when they are used to being freeto move @ou the

land.*®

Thus culture neeals to be taken into account when considering the situation d various
groups and haw to implement state palicy most effedively.

Nussaum’s accourt almost certainly alows for a first and second level right to
culture. What remains to be seen is whether it provides aufficient resources to suppat a

third level right.

9. Responses to criticisms of dignity as founding value
At this paint | would like to return very briefly to the objedions to human dgnity
as afoundng vaue listed by Liebenberg, and evaluate whether Nusdbaum'’s approad is
cgpable of meeting them. The first suggests that the @ncept of human dignity is too
“vague and multifaceed” to serve alequately as afoundng value.
In focusing on capabiliti es, Nusshaum’ s approach arguably provides a dear set of
criteria to be used in designing, implementing and evaluating a system of rights. Any

state dedsion regarding its citizens' needls is to take into acount how that dedasion is

*8|bid. pg. 94.
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likely to affect each and all citizens' basic capabiliti es; if it is liable to undermine or
significantly restrict the posshility of human functioning in some or al citizens, then it
shoud prima facie be deaned unacceptable. That said, work needs to be dore in
establi shing which human cgpabiliti es we hald to be essential, i.e. how far we agree with
Nusdaum’s suggested list of cgpabiliti es, and whether any amendments shoud be made.
In addition, it seans likely that some ordering of the importance of capabiliti es will be
necessry. For, while Nusdaum states that ead item must be seen as having
fundamental importance, so that any conflict between items resulting in a trade-off
betweean them must be recognised as tragic, sooner or later such a situation will i nevitably

arise, and some prioriti sation will be unavoidable.

The semnd criticism clams that human dgnity emphasizes freedom and
autonamy at the expense of redistributive measures needed to redressmaterial inequality.
In concentrating on capabiliti es, i.e. asking what individuals are &le “to be and to dd,
Nusdaum’s accourt explicitly draws attention to the need for material resources, for
withou these the posshility of human functioning is severely diminished. Just as Rawls
argues that freedom and autonamy require material resources, so Nusaum claims that
not only autonamy, bu many (if not al) of the other cgpabiliti es we judge central to

humannessdepend onthe existence of materia precondtions.

The third oljection hdds that human dgnity leads to a “narrow focus on

individual personality issues as oppacsed to ‘a group kesed understanding of material

%9 Human Rights Commisson (2004) pg. 24.
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advantage and disadvantage'”®°. Once again, Nussaum'’ s focus on what people are able
to be and to do makes it clea that the adual circumstances of individuals affeded by
state adions must be taken into acourt, and not only the subjedive feelings of ether

state or citi zen.

10. Objedion to Nussbaum’s Account

1. We value the caabiliti es Nusdaum refersto primarily as “forms of rationd

control”®!

The Kantian might object that we value the cgacities that constitute humanness
only as instantiations of the cgacity for reason. To ill ustrate — rivers move, as do trees
blown by the wind, bu we do nd attribute value to these forms of mohility. Presumably
thisis becaise they are randam movements not subjed to rational control.

If this objedion hdds, then Nusdaum’s account would na significantly differ
from the Kantian view of human dgnity — it would merely list ways in which we express
the caacity for rationality. Nusshaum’ s Aristotelian method asked us to evaluate from an
internal perspective which aspects of humanness we found essential to continuing as
human beings. No doult we do value movement (as well as emotions, forms of affili ation
etc.) partly as expressons of rationality: following Aristotle and Marx, Nussaum argues
that these cagadties are used in a “truly human way” only when they are used in a
manner infused with “pradicd reason and sociability”. However, | would argue that we
also value these caacities in themselves, i.e. for the texture and particular quality
asciated with experiencing them “from the inside”. Just as we value the experience of

say, colour for the richness it gives our visual experience so we value emotions,

%0 |_iebenberg (2005 p. 5.
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movement and so onfor the particular kind of experience that they bring to ou lives. |
think we can olserve adelight in movement in nonrational beings, for example in dags
running simply for the sake of doing so, and that we, too value this kind d experience.
Thus the capacities Nussbaum refers to cannaot be reduced to “mere forms of reasoning’,
for we dso value them for their unique qualia.

In addition, even if we dedded that we in fad did value these capabiliti es only
insofar as they are expressons of rationa control, important work is done in affirming
that ead of these capadties plays an important part in a worthwhile human life. The
cgpacity for affiliation, say, canna be traded for an increase in pradica reason withou
the individual losing an important el ement of human life. Nusgaum argues that we must
be avare that any situation in which ore caability must be traded dff or saaificed for
ancther is tragic. Thus smply stating — as the Kantian usually does — that we value
humans for their rational cgpadty is not enough, for it does nathing to prevent us treaing

al forms of rationa control as commensurable —which they are nat.

In this chapter | have agued for Nusaum’s broader conception d human
dignity, i.e. ore that attributes value to all the capadties that we find to be aucia to
humanness We value these bath in ouselves and ahers for the particular qualiti es that
they bring to ou lives; each of them in some way gives our life a shape and form that is

human and all of them play some part in making life worth living.

%1 This objedion was siggested by T. Metz.

56



V. CaseStudies

The following are cae studies taken from a South African context, which | hope
will effedively ill ustrate the issues at stake with regard to a third level right to culture —
i.e. cases in which this right conflicts with ather important rights or requires differentia
treament on the grounds of culture. These are ritual male drcumcision, virginity testing,

and huning rights for the San bushmen.

1. Ritual Male Circumcision

Ritual male drcumcision is pradiced by many South African groups, including
the Tswana, Sotho, Shangaan-Tsonga and a number of Xhaosatribes, in order to mark the
rite of passage from boyhoodto manhood.It is described as “one of the most resili ent of
all traditional African practices within [the] urban industrialized environment” 2,

During initiation, youths between the ages of 15 and 25are drcumcised by the
ingcibi (traditional surgeon) while living in sedusion in the bush. They may spend weeks
recvering, throughou which the woundmust be wntinually re-dressed in order to form
scabs and commence healing. They are dso educaed in the ways of the Xhaosa: “the
young men receive instruction in courtship and marriage pradices [and] cultural
expedations regarding socia resporsibiliti es and their conduct as men in the owmmunity
are transmitted”®® They are dso taught a particular language for use & the initiation

schod, and may be beaten if they fail to learn it®. Knowledge of this language is

sometimes used to dstinguish genuine “graduates’ from thase who have not undergone

62 Stinson. The information given hereis based on the Xhosadinitiation ritual.
63 | i
Ibid. p.2.
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theinitiation rite. Once a youth has completed hisinitiation heisreagnized as a man and
is “aff orded numerous privil eges assciated with [his] status’.®®

The drcumcision ritual caries various hedth risks and results in a number of
deahs every year®®. To begin with, the ingcibi may be incompetent or inadequately
trained and some have been discovered operating under the influence of acohd®’. In
addition, initiation nowadays is commonly carried ou during the summer months when
hea and humidity — aggravated by initiation hus constructed from modern materials,
such as plastic — interfere with the heding processand encourage infedion. (In the past
the ritual was usually performed during the autumn months, with initiates gaying in
traditional huts made of grass and leaves.) Moreover, initiates are forbidden to drink
water for several days,°® which results in dehydration. Further, circumcision may be
caried ou using blunt or non-sterile blades, thereby risking the transmisson d STDs —
including HIV —and aher blood-borne infedions between those drcumcised.

Youths are sometimes sverely beaen if they fail to master the language of
initiation. Occasionally, bandages applied too tightly restrict blood flow and result in
septicemia and gangrene, thereby causing lossof penile tissie and leaving some initi ates
mutil ated and psychologicdly scarred for life (if they survive).

Despite the risk of deah or mutilation, the stigma dtadhed to faili ng to complete
the traditional ceremony is such that initiates are reluctant to leave the initiation camp to

go to haospital. These risks are recognized by communities, bu seen as ‘par for the

%4 Author anonymous (2002

®® Stinson p. 2.

%6 Mthethwa (2009 reports that “more than 250 ceaths... and at least 221 cases of genital amputation have
been recorded in the last ten yeas’.

®7 Stinson p. 2.

%8 Author anonymous (2002).
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course... “dedhs andinjuries [are] seen as away of separating out those boys who were
nat fit to play the role of men in society.””®® Various organizations gich as the Eastern
Cape Hedth Department and the South African Human Rights commisson have
attempted to ensure that risks are minimized, bu tribal leaders view their efforts as
interference and react with hastility’®. Despite these risks, young Xhosa males fed grea
pressure to undergo the drcumcision ritua due to the importance acorded it by
community members. “The option d staying uncircumcised is impradicd if you live
among Xhosas becaise they won't take you serioudly...in his book Long Walk to
Freedom Nelson Mandela amments on hav a Xhosa man who hes not been circumcised
isaparadox, becaise heis dill viewed asaboy.” "

Some persons suspeded of feigning having completed the ritual have been
involuntarily stripped and examined for scars incurred by stitches — evidence of a
circumcision carried out in a hospital. If these are present, the victim is pulicly
humili ated by being forced to walk hame wearing his clothes inside out.

Thus ritual circumcision dfends against severa rights proteding the individua’s
human dgnity, first and foremost being the rights to life and bodly integrity, as the
initiates risk deah, contrading a serious illness (such as HIV/AIDS) and permanent
disfigurement. The form that this disfigurement takes is very likely to interfere with the
initiate’ s abili ty to experience sexua pleasure and to father children, as well as leaving
psychologica scars, thereby affeding his emotional cgpabilities and cagpadty for
meaningful, close relationships. Clealy this cultura rite dso encroaches uponthe dignity

of those who refuse to undergo the ceemony, forcing them to assume alessr status

% Stinson p. 3.
I bid.
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within the community that is likely to negatively affed their self-respect, cgpaaty for
hedthy relationships with ather community members, and so on Moreover, given the
stigma dtached to ore who daes not go throughthe rituad, it is highly questionable to
what extent this procedure can ever be said to be fredy undertaken.

It isworth naing that — at least as far as would-be initi ates are concerned — many
of the risks attending initiation could be significantly minimized; for example, by
insisting (ironicaly) that the initiation ke crried out (as it originally was) in the moler
autumn months, with initiates gaying in traditional huts of leaves and grass by
maintaining strict standards regarding the training and pradice of the ingcibi; by ensuring
that all blades be sharp and sterili zed; by having would-be initi ates trained in woundcare,
or having medicd help on-hand; andso on.

That said, many traditional leaders oppase any interference with regard to the
pradice moreover, even with these changes certain aspeds of ritual circumcision would
remain guestionable: the experience is no doulh extremely painful, youths may live in
fea of the event (as reported by one anonymous initiate in the Mail and Guardian “today
is the day | have feared all my boyhoodyears’), and, d course, the second-class $atus
and treatment of non-initiates would continue to conflict with respect for their human
dignity.

A third level right to culture would alow the aultural groups that traditionally
pradice circumcision to legally continue doing so; in addition, it would provide grounds
for those groups to request state fundng to maintain the pradice or to make it safer, for
example by providing on-hand medicd help or training in wound care for would-be

initiates. Allowing certain groups the right to pradice ritual circumcision would be

" Online Mail and Guardian July 19" (2002).
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discriminatory in that the right to conduct similar procedures would not be open to those

whose alltures do nd traditionally pradice ritual circumcision.

2. Virginity testing of Zulu girls
Virginity testing was reinstated in 1984 by King Goodwill Zwelithini — after
having being alowed to lapse by several previous kings — alegedly in resporse to the
AIDS pandemic and as part of the bladk consciousness movement. The test is usualy
condwcted on a yealy basis by women who erify that the hymen is intad; thase who
“pass’ receve certificaes. The test is fallible as the hymen may be acacidentally torn
during non-sexual physical adivity, or smply not present at birth.

Virginity testing hes been encouraged by various parties including
traditional leaders, on the grounds that it encourages girls to remain virgins, thereby
proteding them from unwanted pregnancies and passble infedion with diseases such as
HIV/AIDS. However, the dficacy of the test in proteding grls from contrading AIDS
appeas to be questionable. The Eastern Province Herald of December 3, 2003claims
that “girls were discovered to be having anal sex in order to passthe tests’, while Gender
Links exeautive diredor Colleen Lowe Murphy is reported as saying: “studies show that
in many instances, women are erced into their first sexual experience” and that “the
asumption that women [have] control over their virginity [is] misplacei” 2.

Like ritua circumcision, Mrginity testing is considered a rite of passage; unlike
circumcision, havever, it caries no obvousrisk of deah or disfigurement. However, it

has been criticized onthe grounds that it conflicts with the right to bodly integrity and is

"2 Eastern Province Herald 3 December (2004).
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“degrading and demeaning”’®, feminists have mndemned the practice & being

discriminatory and ohedifying women.

In addition, the practiceis sid to damage the standing of young women who are
nat virgins or who fail the test: they are percelved as “loose”, “promiscuows’ and “in
some ways cially unaccetable’ ™. In contrast, those who pess the test take pride in
their status, and traditionally attrad a higher dowry”. Thus as with ritua circumcision,
this cultural ritual appeas to sadde some members of the ommunity with a second-class
status that isin conflict with their human dgnity.

Given the outlook d the communities that partake in this tradition, and the status
awarded to those declared “pure” it is difficult to assesswhether the pradiceis undergone
voluntarily. Women who refuse to take the test are frequently assumed to be nonvirgins.
Further, some fear that the tests may put young women at risk of being perceived as
“sexual prizes’ and as targets for rape.

Once again, a third level right to culture would mean that virginity testing could
be cndicted legally by cultures that have traditionally pradiced it, despite its being in
conflict with the right to bodly integrity, etc. As with ritual circumcision, this right
would dscriminate on the basis of culture, for groups for whom the pradice is not
traditional would na be allowed to begin conducting purity checks on their daughters.
Also, athird level right to culture might entail that the state suppat the pradice, perhaps
by providing fundng to ensure that the women who condict the tests have some training
in courselling (it has suggested that this is necessary for deding with women who have

been raped).

73 Clayton (2005.
" Kubi Rama (2009.
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3. Hunting rights for the Khomani san

The San are the @origina inhabitants of Southern Africa, predominantly hurter
gatherers who for along time managed to maintain their culture and namadic way of life
through being able to survive in extremely hostile condtions and thereby avoiding
contad with bladk and white settlers. Partly due to the foundng of the Kalahari Gemsbok
National Park (now known as the Kgalagadi Transfrontier Park) in 1931,the San tribes
inhabiting the Southern Kalahari (known as the 'Khomani San) were dispossessed of
their traditional lands and scatered throughou South Africa for the most part living in
poverty and as “a de facto underclass’: “Receiving negligible wages or theright to livein
exchange for hard labou on Kalahari livestock farms, San developed few other skill s to
suppat life in a rapidly modernizing world.” "® Some becane farm workers in the aeg a
few were ale to continue living and working in the Park as trackers and labourers urtil
they were forced to leare in the 197G “Many were largely assmilated into, o
dominated by, locd communities. The ancient San cultural pradices, mainly nomadic in
nature, were sporadicaly maintained in isolated groups.””’

As a result of their dispersal, their group coherence eroded and they becane
“thorougHy fragmented as a people”.”® Their old languages fell into disuse, and the
IKhomani language was dedared extinct until individuals dill spe&ing the language

were discovered following a ailtural resources audit.” “Fewer and fewer San pradiced

5 Clayton (2005).

"6 Chennels (2004 p. 213,

" Human Rights Commission (2004) p.12.
"8 Chennels (2004 p. 213.

 bid.
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their culture, and they fell into social disarray as their past lifestyles became athing of
memory, and they lost touch with their Kalahari origins.”

In 1994, \arious San groups united in an attempt to redaim their land in the
Southern Kalahari. This was leal by the “core surviving Hanaseb group” who had “by
this time...completely associated themselves with a ‘reinvented” Khomani ethnic
identity.” (12) In arder to strengthen their application and aid as many San as possble, the
Hanaseb group included other San groups (not originally from the aeg in the daim.
Many of these people had been partly assmilated into a more modern lifestyle: “They
had come to measure development in terms of freedom from powverty and the aquisition
of the trappings of ‘modern life e.g. possessons, modern housing, vehicles etc.”* In
1999,the Khomani San won their land claim and were awarded six farms in the Witdraa
areg as well as rights to 25 000 kdares on the southern boundry of the Kgalagadi

Transfrontier Park, which they are free to use for cultural purposes, hurting, food

gathering, and eco-tourism initi atives®.

The foregoing indicaes that San culture has largely been lost or destroyed ower
the last century, with ony a few groups maintaining any semblance of their traditional
way of life. This “reconstructed” San culture will differ significantly from their original
culture: First, it is made up d severa groups who were not originally part of the same
community. Second, some of these groups had been largely assmilated into mainstrean
culture; their values have undergone significant change. Third, as part of the land claim,

the San were required to adopt a hierarchicd system of democraticadly elected leadership,

&0 pid.
81 Chennels (2004 p. 9.
82 Human Rights Commission (2004) p. 13.
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as oppased to maintaining their traditional non-hierarchicd system in which al members
participate in dedsions affeding the community: “It was required to formulate avirtually
new community, with a more modern and ‘democratic’ leadership structure.”®® Finally,
most San individuals were no longer using any of the San languages.

Thus, dthowgh the land awarded to the San can be defended as rightful
compensation for the injustices suffered by the San ower the last century, the dedasion to
allow the San rights to hunt, collea food and conduct cultural adivities in part of the
Kgaagadi Transfrontier Park might be deemed questionable. Clealy, these rights canna
be avarded to all and sundy, as this would undermine the very purpose of a National
Park. The San have therefore been awarded urequal rights on the basis of culture and

this, at least at face value, conflicts with the equal treament demanded by human dgnity.

4. Reasons to Oppose Cultural Rights

Apped to dignity suggests veral reasons for opposing cultural rights.

First, resped for human dignity entail s that the state shoud treat al human beings
as equals, whereas a third level right to culture argues for differentia treatment on the
basis of culture. While some state pdlicies (e.g. affirmative action) do pomote
differential treament on the basis of race gender, etc., these can be defended as
temporary measures that seek to redress inequalities creaed by past injustices (and
therefore & required by human dignity); it is not clea that the right to culture can. It may

not temporary, na does it obviously attempt to bring abou greaer equality.

8 Chennels (2004 p. 7.
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Seoond, cultural rights sometimes appear to be in conflict with respect for human
dignity. As we have seen, the pradice of ritual circumcision risks the lives as well as
physicd and mental hedth of many youths each yea, whil e virginity testing undermines
the bodly integrity of girls and women. Further, such pradices are often themselves only
one apect of a system of values that perpetuates inequality, often with regard to the
status of women. For example, the emphasis that virginity testing places on the “purity”
of young women, and the varying amourt paid in dowry depending on this purity suggest
that women are primarily valued as sexual objects. Particular ceremonies may thus only
represent the tip of the iceberg, and all owing such practices to continue might suggest an
aaceptance of the values they reflect, as well as subjeding those invalved to the alverse
eff ects of the austom itself.

However, na al cultures — nar the pradices they seek to maintain — are in
conflict with human dgnity. The San Bushmen, for example, espouse a particularly
egditarian system, wherein ead individual is held worthy of resped and care. Thus in

some cases this objedion to cultural rights does not hald.

Third, part of a alture's heritage may include cntempt for other cultures,
contempt that is come @ses expressed in traditional ceremonies and customs. It is
difficult to seehow institutionali sed contempt could be compatible with resped for

human dgnity.

Fourth, awarding cultural rights can be asource of corflict if groups feel that

concesgons are unfairly awarded. For example, many defendants of virginity testing
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expresed ourage & the proposed Children’s Bill, asit originally sought to ban the
largely Zulu practicebut nat the primarily Xhosa austom of ritual circumcision, dcespite
the risks posed to initi ates by the latter®®. Similarly, an increase in conflict has been
reported foll owing the awarding of l1and rights to the Khomani San. Peace and seaurity

are arguably necessary condtions of honouing dignity.

In examining to what extent cultural rights are compatible with human dgnity, it
is necessary to keep in mind and address sich instances where the justifying value

patentially pullsin oppaing directions.

8 Mthethwa (2005.
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V. ldentity and Culture

Following Nusshaum’'s approach to dgnity, a pradice conflicts with human
dignity - and is therefore pro tanto wrong — if it damages, suppresses or destroys any of
the caabiliti es that we find to be esential to humanness A pradice is accetable if it
suppats or furthers the basic human cagpabiliti es necessary to humanness. In order to
determine whether an asped of a particular culture is compatible with human dgnity, we
must weigh any positive role that it plays in suppating or maintaining human capabiliti es
against the damage it may do to the same.

In the previous chapter | described three caes where the right of a aultural group
to maintain some of its pradices appears to conflict in some way with resped for human
dignity: Ritual circumcision risks the lives and physicd integrity of initiates, and may
damage their sexual and emotional capaciti es; virginity testing confli cts with the right to
bodly integrity, and arguably assgns a leser worth to women; the San have been
granted rights to hurt in a protected areg a right not granted to members of other
cultures. As such they are given urequa treament, which seems to corflict with the
principle that al individuals possess equal worth and shoud be treaed acordingly.
Given that thisis the case, if these rights are to be defended as in fact being compatible
with human dignity, it must be shown that they are in some way necessary for the human

cgpabiliti es of the individual.

In this chapter | will focus on Charles Taylor's arguments to the dfed that
cultural membership plays an important role in the individual’s personal identity, and

shoud therefore be protected. Taylor’s approad suggests several avenues of defence for
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cultural rights. First, he argues that one's culture is an important part of one's “authentic”
self. Seaond he daims that individual members of groups that are treded as being
somehow contemptible or inferior by others may internalize these beliefs, thereby
“distorting” their identity and harming their self-estean and autonamy.

In this chapter | discuss the first of Taylor's arguments, i.e. his apped to
authenticity; the seaond | will cover in the foll owing chapter, where | discussarguments

from autonamy.

1. Authenticity

The nation d authenticity plays a key role in Taylor's arguments. He traces its
origin to the 18" century idea that we possess an intuitive moral knowledge that we
aacessthrough our fedings and by consulting ‘the voice within’. Over time, accessto this
inner voice @mes to be seen as sgnificant in its own right — nat merely as a source of
moral knowledge, but as a wndtion o attaining full humanity®: “...being in touch with
our feelings takes on independent and crucial moral significance. It comes to be
something we have to attain if we areto be true and full human beings.”®®

Taylor attributes the initial articulation d this view to Roussau who “even gives
aname to the intimate contad with oreself, more fundamental than any moral view, that
is a source of such joy and contentment: “le sentiment de I’ existence™. Later, Herder
adds to this ideaby suggesting that every human has her own way of being human; “his

or her own “measure’”. Ultimately we end up with this nation d authenticity deeply

embedded in ou consciousness

8 «“Humanity” hereis used in the usual sense, rather than the Kantian.
8 Taylor (1994) p. 28.
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Thereis a cetain way of being human that is my way. | am cdled uponto live
my life in thisway, and rot in imitation of anyone else’s life...this nation gives a new
importance to being true to myself. If | am nat, | missthe point of my life; | misswhat
being human is for me...This...powerful moral idedl...acords moral importance to a
kind d contact with myself, with my own inner nature, which it sees as in danger of
being lost, partly through the pressures toward ouward conformity, bu also because in
taking an instrumenta stance toward myself, | may have lost the caacity to listen to

thisinner voice &

There is little doult that Taylor is corred in claming the pervasiveness of this
ideain much o the world today: it saturates Hollywood, Bollywood and a good ded of
the music and publishing indwstry. People everywhere seem to be looking to “find
themselves’ or pursuing “self-redization”. If we acept that discovering one's authentic
identity is fundamental to becoming “fully human” and experiencing “the joy of
existence” then resped for dignity requires that we shoud all ow people to articulate (and
live acording to) their authentic identity. Nussbaum argues that individuals shoud be
free to choose whether or not (and haw) to exercise dl the basic human capabiliti es,
becaise, following Rawls se daims that “satisfadions that are nat the outgrowths of
one's own choices have no moral worth.”®® It seems plausible that this position is — at
least in part — informed by the nation o authenticity®. If thisis @, then it is likely that
authenticity is an important part of Nussaum’s conception d human dgnity. As such,
the condtionsrequired to “live authenticaly” should primafade be suppated.

Authenticity, then refers to the individual way that ead of us interprets or

exercises al these apects of our humanity. For example, some individuals identify

8 Taylor (1994) p. 30.
8 Nussbaum (1995) p. 95.
89| susped that beginning with Mill, much of liberalism isinformed by the notion of authenticity.
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themselves more strongly with certain aspeds of their humanness seeing themselves as
being particularly emotional beings — people who “follow their heats’, or predominantly
rational — “people who follow their heals’. Further, individuals may understand their
various cgpadties in a range of ways, for example, they may exercise their sexual
cgpacities according to certain preferences, identifying themselves as “straight”, “gay”

and so on.

What Nussaum refers to as “strong separateness’ also plays alarge part in ore's
authentic self. People partly define themselves as distinctive individuals through their
unique history and set of attachments to people and things. Taylor’s defence of culture in
virtue of the role it plays in identity might be understood as an apped to this asped of

authenticity.

Individual authenticity appeas to combine aspects of ourselves that are inherent
(i.e., that we ae born with), and those that are developed in resporse to ou experience of
the world. There is a great ded of debate regarding the question of where the former end
and the latter begin. For example, women are often identified (and identify themselves)
as the more emotiona of the two sexes. At this paint, it is often dfficult to determine
with any certainty whether there is omething abou being femae that inherently
predisposes women to being particularly emotional (hormones, perhaps) or whether this
iIs mething cultivated in women, o “imposed” on them by culture. From the outset,
then, we come acoss a tension ketween an essentialist view of identity (i.e. one that

holds that certain aspeds of ourselves are there from birth, a automaticdly accompany
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membership in a particular social colledive — e.g. gender, ethnicity, sexual orientation)
and a “constructed” one — one developed o created in response to exposure to the world.
Is identity a question d nature, nuture, or both? Is discovering one’'s “authentic self” a
question d finding “the red self buried in there, the self one has to dg out and
express’®, or is the authentic self “something one creaes, makes up, so that every life

shoud be an art work whose aeator is, in some sense, his or her own creation” ®2?

Likely enough, one’s authentic self is formed of a cmbination d inherent traits
and external influences.

Taylor holds that process of articulating — and thereby defining — one’s identity is
condwted partly through a dialogicd interadion with ahers (family, friends, the
community and society at large) that continues throughou the individual’s life. It is for
this reason that the need for recognition—i.e. the nead to be a&knowledged and respeded
for what and who e is — comes to play such an important part in modern pditi cs. For
with the development of authenticity, i.e. the idea that one has a unique identity that is
“inwardly generated” rather than determined by society, this need becomes increasingly
problematic. Taylor clams that for the first time, individuals were faced with
“...condtions in which the atempt to be recognised [could] fail %2
Because identity is smething that the individua negotiates through her

interadions with ahers, Taylor clams that a failure to recognise individuals (in the

relevant sense) “shows nat just a ladk of due resped. It can inflict a grievous wound

% Appiah (1994 p. 155.
bid.
92 Taylor (1994) p. 35.
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sadding its victim[s] with a aippling self-hatred. Due recognition is not just a curtesy
we owe people. It isavital human need.”®

As some apeds of authenticity are likely to be inherent — e.g. ore is arguably
born gay or straight, etc.; being female may predispose ore to expressng more anotion,
and so forth, apped to authenticity in this context underlies the belief that because oneis

straight/gay/female/male/bladk/white ec., one should be reagnised (i.e. adknowledged

and respected) as such.

Taylor concludes that “everyone shoud be recognized for his or her unique
identity” and that this requires that we recgnize the “unique identity of [the] individual
or group their distinctness from everyone dse”. Thus, becaise one's culture is an
important comporent of one’s “strong separateness’ (i.e. unque identity) and therefore

plays apart in human dgnity, individuals have aright to maintain their culture.

However, apped to authenticity as ground for cultural rights seems problematic.
Thisis because the struggle to create and articulate one' s authentic self is often condwcted
in oppaition to the norms and values of one's culture, and therefore often comes into
corflict with apped to strong separateness thus, in some caes, appea to authenticity
gives as much reason to emphasize the protection d individual rights over cultura rights
as to suppat the right to culture. For example, if one is homosexua in a culture that
deplores or mistreats homosexuals, then the need to live & one's authentic self — to be

what one is (in this case, passbly inherently) and to be a&knowledged and respeded as

% Taylor (1994).
% Taylor (1994) p. 38.
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such corflicts with the need to hdd onto ore's (unchanged) culture & a part of one's

strong separateness

This, | think, is clealy illustrated by reference to Taylor's arguments concerning
measures taken by the Quebeis government in its bid to ensure the ongang existence
of a francophore community. The Quebewis government has legislated that French-
speking Quebecois must send their children to French-spe&ing schools; that any
businesswith more than fifty employees must be @wnduwcted in French; and finally, that
al commercial signage be written in French. The am of these measures is to further the
colledive goa of ensuring the mntinuing survival of a French-speaking popuation in
Quebeg in dang so, it restricts the rights of French-spegkers to choose which language
their children are to be schoded in, and business owners to dedade the language their
businessis to be cmnducted in, and dscriminates against those who d not share the
colledive goal. Consequently, there is agreat deal of debate as to whether this legidation
isacceptable.

Taylor appears to hdd that these measures can be defended by apped to
authenticity. Hence, in reference to the measures being taken by the Quebecois
government, he writes:

...[these] measures [are] urged onthe grounds of difference, the goal of which
is not to bring us badk to an eventua “difference-blind” social space but, on the
contrary, to maintain and cherish distinctness not just now but forever. After al, if
we're mncerned with identity, then what is more |legitimate than ore's aspiration that it

never be lost?”®

% Taylor (1994) p. 40.
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The oncluding sentence indicaes that he believes these measures to be
legitimated by apped to identity — and thereby authenticity. However, in prohibiting
French-speaking or immigrant families from sending their children to Engli sh-speaking
schods, is the state not preventing some families from following their own path, their
authentic selves? Taylor himself writes:

Politicd society is nat neutral between those who value remaining true to the
culture of our ancestors and thase who might want to cut loose in the name of some

individual goal of self-development®.

Surely bath “remaining true to ou ancestors’ and “cutting loose in the name of
self-development” are possble arenues of following or creating ore's authentic self? In
fad, the popuarity of the ideaof pursuing one's self-development is probably a direct
consequence of the development of the ided of authenticity.

Consequently, it seans that apped to authenticity is likely to oppee cultura
rights as much as suppat them, at least where these rights cdl for measures that restrict

the auttonamy of group members themselves.

To sum up: Taylor argues that cultura rights may be defended by apped to
authenticity: more spedficdly the role that culture plays in strong separateness and the
part that thisin turn playsin individual identity. However, the adility to live aithenticdly
also requires that we be dle to exercise (or not) our human cgpabiliti es in the way that
we see fit. Culture dso plays arole here — but in many cases, the role is negative, i.e. it
militates against us expressng aspects of who we are. Apped to authenticity is thus

ambiguous. My feding is that the right to live authenticdly by exercising our cgpabiliti es
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outweighs the need to maintain a alture & an asped of our strong separateness Thus
apped to authenticity arguably gives us more reason to oppe alltura rights than to
suppat them (in many cases; athough perhaps not al). | therefore believe that Taylor's

apped to authenticity is ultimately unsuccessul.

% Taylor (1994) p. 58.
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VI. Autonomy and Cultural Membership

We make up selves from atoal kit of options made avail able by our culture and
society. We do make doices, but we do not determine the options among which we
choose.

K.A. Appiah, from “Identity, Authenticity, Survival”

Will Kymlicka situates his defence of cultural rights within the Kantian tradition
as exemplified by John Rawls and Ronald Dworkin. | have agued that Nussbaum’s more
inclusive gproach to human dignity is preferable to a Kantian ore that focuses only on
the caacity for rationality, but as Nusaum agrees with Kant in that freedom is a central
asped of respect for human dgnity, Kymlicka s arguments remain relevant.

Kymlicka dams that individua autonomy is dependent upon cultura
membership, so that a Kantian approadh such as Rawls's — which emphasizes the
importance of the andtions neeled for living autonamoudly (i.e. primary goods) — must
allow for measures that aim to proted the flourishing of cultures.

In what follows | will give his arguments in suppat of this clam before

considering several objections made by his critics and passble resporses.

1. Culture and Autonomy
Kymlicka's aim is to show that cultural rights are nat only compatible with, bu
required by Rawls's pdliticd liberalism. On Kymlicka's reading of Rawls “the freedom
to form and revise our beliefs abou value is a crucia precondtion for pursuing ou
esentia interest in leading agoodlife’®’. Thisisbecaiseit all ows us to reflect uponand
if necessary to change our goals, beliefs and values if we no longer find them of worth,

thereby facilit ating the self-respect that is dependent uponthe belief that one'slife-planis
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worthwhile. Rawls apparently holds that this wlf-resped is a premndition d any
“rational plan of life” .

Therefore, once a certain level of material seaurity for all is gained (enough to
make autonamy possble) liberty shoud na be traded for more wedth. Rawls therefore
stipulates that individual liberty shoud be airbed only in order to seaure agreaer basic
liberty for all; in addition, he argues that the sole justificaion for an unequal distribution
isthat it resultsin increased freedom for the “lessfreeperson’” .

Kymlicka points out that Rawls's system does not seem to allow much room for
cultural rights, as these quite often work to restrict individual liberty in order to seaure
nat an increase in liberty for the lessfree but the survival and/or flourishing of agrougs
culture. For example, San members who value the traditional ways might (hypothetically)
wish to kee the education d San children within the group, so that children are raised
with traditional values and skill s, rather than being exposed to the modern world and its
values (as they are & outside schods). Exposure to, and schoding within, the modern
ways of the outside world may eventualy lure future San members away from the
community and from a traditional way of life; thus the way of life will gradually
disappea. Similarly, the more traditional members within the group may wish to restrict
efforts made by the more “modern” San to start businesss, buld modern howses, buy
cas, and so on,as al of these things will ultimately undermine the traditional San way of

life.

9 Kymlicka (1989 p. 163
% |bid p. 164.
% bid p. 163.
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Kymlicka's drategy isto show that the freedom to live acording to ore's choices
is “intimately linked with and dependent on culture’'® — and that therefore, access to
one' scultureisaprimary good —in the following threeways:

First, culture provides the set of options from which we dhocse:

The decision about how to lead our lives must ultimately be ours alone, bu this
dedsionis aways a matter of selecting what we believe to be most valuable from the
various options available, selecting from a ntext of choice which provides us with
different ways of life. Thisis important because the range of options is determined by

our cultural heritage.'®*

How might culture be resporsible for “the range of options avail able?’

To begin with, culture provides options in a broad sense, by suggesting possble
“life scripts’. These are acessed through a body of stories, including folklore, fairytales,
literature, histories, biographies etc., and conveyed through an oral or literary tradition.
These onstitute a form of moral educdion; they communicate many of the values
endarsed by a alture to its members, and at the same time suggest posshble ways of life
as worthwhil e (or warn against others). | susped that these “life scripts’ are often tied in
with the way of life in which they are aeaed; thus if one has identifies one's sif with a
particular life script, and the way of life assumed by it disappeas, oneislikely to be left
aimless frustrated and confused — unless one is of a sufficiently resilient and flexible
nature — or young enough —to take onanew life script.

Next, culture structures both public and private forms of affiliation. Part of this

entail s allocating particular roles in families, communities, businesses and so on, onthe

190K ymlicka (1999 p. 75.
101K ymlicka (1989 p. 165.
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basis of feaures including age, gender, character and so on. This alocaion d roles can
berigid or relaxed.

Further, a aulture amasses a particular body of knowledge required to survive or
flourish in the eavironment in which it arises. Thus (prior to being dispersed) the San had
the detalled and extensive knowledge of their surrounds needed to maintain life in the
Kaahari desert. Similarly, the typical inner city or suburban dweller has — or shoud have
— abasic knowledge of the use of tedindogy (e.g. hav to accessthe internet, how to get
from one placeto ancther) and haw to survive in amodern econamy (learn certain skill s,
get a job, save money). This body of knowledge largely determines what career options
are open to indviduals of particular cultures. It will be very difficult for an adult San
individual from the Kalahari to lean the necessary skillsto doan IT job and survive in
Sandton, just as it would be very difficult for the IT spedalist from Sandton to subsist in
the Kaahari. Thus culture both makes avail able and limits the “options’ that are avail able

to ore.

Sewond, culture invests our adions with meaning and value. This being the cae,
aacessto culture becomes necessary for the possbili ty of rationa choice:

Different ways of life are not smply different patterns of physical movements.
The physical movements only have meaning to us because they are identified as having
significance by our culture... %2

People make dhoices about the social pradices around them, based on their
beliefs about the val ue of these practices...to have abelief about the value of a practice
is, in the first instance, a matter of understanding the meanings attached to it by our

culture'®,

102K ymlicka (1989 p. 165.
103 K ymlicka (1999 p. 83.
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Most aspeds of day to day living are acorded meaning and value by culture,
including how we perceive and interad with the natural world, howv various aspeds of
individuals — their sex, race age and so on — are percaved, and what kind of activity we
find rewarding or worthwhile. Thus, for example, some alltures live in close harmony
with the natural world, whil e others endeavour to control and dstance themselves from it;
in some altures the dderly are seen as wise and venerable, while in ahers, they are
“senile old bets’; and various roles, careers, life choices and so onare seen as prestigious
or mundane.

To illustrate, the San lived a nomadic life in an extremely chalenging
environment, developing an extensive knowledge of and rappat with nature, owning no
property and taking decisions as agroup. Thisisin stark contrast with the settled, modern
lifestyle of (for example) Johannesburg's northern sububs, in which (for many
individuals) value is attached to owning property and competing to ‘get ahead’. To
impaose ather lifestyle on the other would result in confusion and misery. This is partly
because the value that each individual accords to say, living in the desert or spending an
afternoon in a shoppng mall is in part determined by their cultural heritage. Thus
switching them around may negatively affect their ability to make rational deasions, as
they are unable to effectively evaluate or perhaps even determine the options open to
them, and further, unable to make — and live acording to — choices that they find
worthwhil e. In addition, people frequently form a strong attachment to the values they are
raised with (although some may later chocse to rejed these). One can imagine that an
individual raised acording to traditional San culture might experience cntinual regret at

the lossof the free movement and close relationship with nature occasioned by a dhanged
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lifestyle, even if she ultimately developed a sufficient understanding of the new culture to

make reasonable dedsions.

Third, cultural membership provides members with a sense of seaurity, belonging
and pide, and is therefore avauable source of self-resped, thus playing an important
rolein the personal agency of individuals.

...cultural heritage, the sense of belonging to a cultura structure and history, is
often cited as a source of emotional seaurity and personal strength. It may affed our

very sense of agency'™.

This echoes an argument put forward by Margalit Avishai and Joseph Raz, who
clam that the feding of belonging provided by cultural membership is an important
source of self-resped in that it is not dependent uponachievement®°®.

This conredion, d course, cuts both ways, as Taylor’s argument for the need for
recognition shows. Taylor argues that individuas can be brought to view their
membership in a particular group as indicating their inferiority. Given that one's
membership in various “colledive identities’ (ethnicity, gender, religion, etc) form part
of the individua’s identity, and given that the process of forming one's identity is
dialogical, popuar views or attitudes regarding that asped of one's =f may be
incorporated by the individual into her self-image, with detrimental effeds.

Arguments to this effed have been made by feminists who clam that women

have been brought to see themselves as inferior, resulting in their being unable to pusue

oppatunities even when these are eventually made avallable. Similarly, it is al eged that

104 K ymlicka (1989 p. 175.
1% Raz and Margalit (1990).
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many black people have been made to seethemselves as lessr beings, a view conveyed
to them by white people. Thus, “their own self-depreciation beacmes one of the most
potent instruments of their own oppesson’'°®.

Those who vew a particular group with contempt often respond regatively to
someone who exhibits outwardly identifiable “markers’ of cultural membership — dress
name, skin colour, physica feaures and so on. Members of a particular group may be
subjeded to continual expressons of contempt and degrading treament — subtle and
overt, conscious and unconscious — from the surroundng majority. In these and other
ways, individuals may come to seetheir membership in a particular culture to be asource

107 This ®ams to

of shame or disgrace burdening them with “a crippling self-hatred”
have been the case with regard to the San:

Some lived onthe outskirts of towns, similarly demorali zed and accepting their
status as the lowest of the low. Removed from the security of their lands, their modern
lives were dominated by poverty, tension and fear. They longed for a way to return to

their lands, and to connect with the old ways and values.'®®

This damage to their self-esteem negatively affects the aitonamy of such
individuals.

One resporse to this phenomenon has been to instate, and to varying degrees
enforce, a system of equal rights that attempts to ensure that individuals are treaed with
resped for their equal dignity, regardiessof ethnicity, gender, sexuality and so on.ldedly
this would limit the extent to which a member of one group could express contempt

towards, or treat in a degrading way any individual.

196 Taylor (1994) p. 26.
97 pid.
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However, there ae limits to hov much this approach can adiieve. First, people
who have internali zed the beli ef that they are inferior often have difficulty standing up for
themselves and asserting their rights. Consider one of the dalenges fadng the San
foll owing their succesdul land claim:

After yeas of oppresson and marginalization, the San were unaccustomed to
aserting themselves against those in power. Submission to the authority of thase with
financial, pditical and coercive power over them came more naturally. They had to
learn to accept the conflictual nature of negotiating with one’s government, based on
their own rights™®.

Further, quite often the bodies intended to protect and uphad individual rights are
themselves daffed with individuals who fold negative views regarding a altural
community. For example, a gred ded of tension exists between the police andthe Sanin
the Witdrad areg palice attitudes towards the San are aggravated by the fad that some
San have beame habitual alcohd and marijuana abusers. Allegedly, crimes against San
members sometimes go unreported, or, if reported, are not always investigated. In some
cases, there have been claims of assaults on San individuals by members of the pdlice
force Recently the Human Rights Commisson had to intervene before an investigation
was launched into the fatal shoaing of a San man —Mr. Optel Rooi — by policeofficers.

Moreover, it istoo much to hope that asserting the value of human dgnity will go
very far in bringing individuals to tread eadh ather with resped and care. Intoleranceis
unfortunately here to stay, at least for the time being. The protedion dfered by rights
canna completely protect individuals from expressons of contempt, particularly when

these ae subtle or ambiguously expressd. Individuals therefore need, and are likely to

198 Chennels (2004 p. 2.
1991 hid p. 8.
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go on redling, to be dle to take refuge in their culture — to have aspace in which they
can live acording to their ways with ather like-minded individuals. In ather words, they
need a secure and flourishing community — and part of this will entail being able to
maintain the aulture with which they identify themselves.

Finaly, as the saying goes, “the damage has already been dore”; assertions of
equality are not sufficient at this dage to redress the harm caused by the @use and
degradation d certain cultura groups. Clams of human dgnity will not help if
individuals fed that they possess dignity “in spite of” their cultural membership. This
point is expressed with gred clarity and forceby Appiah:

...if oneisto be Bladck in asociety that is racist then one hasto deal constantly
with assaults on one's dignity. In this context, insisting on the right to live adignified
life will nat be enough. It will not even be enough to be treated with equal dignity
despite being blad, for that will require a concession that being black courts naturally
or to some degree @ainst one's dignity. And so ore will end upasking to be respected
asa Black'™.

A parallel story can be told with regard to the San. Thus the move to reclam and
reaede San culture, rather than completing the assmilation o San individuals into
modern society, might be defended as foll ows:

Through rediscovering and saving the 'Khomani language and the San’s extensive
traditional knowledge of the Kalahari, its plant and animal life, and in creating a new San
community from scatered groups, the San will i dedly reclam an identity that conrects

with their past heritage, thereby giving them a sense of belonging and self-resped sorely

10 Appiah (1994 p.161.
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nealed to counterad their aimost complete demoralization and accetance of sewnd
class gatus.

It seems unlikely that this renewal of self resped could be atieved as effectively
(if a al) by investing in the skills development etc. of San individuals withou any
redamation d their identity, particularly when the San still aautely regret the lossof their
ways, and when being identified as San caries negative implicaions (take for example,
the “seaet San” living within ather communities, who do no want to be reagnised as
San people for fea of recrimination). In addition, we shoud bea in mind that affirmative
adion itself can be demoralizing, in that it is sometimes taken to imply that certain
groups canna compete withou assstance, na becaiuse historicd events have undermined
their autonamy, bu because they are somehow inherently lesscagpable. Thus individuals
may come to seetheir participation in an affirmative adion program as itself a sign o
their inferiority. Thisis not to say that affirmative adion programs oud be dandomned;
rather, my point is that for them to succeed, goups like the San may need to have access
to independent sources of self-respect; the feding of belonging to a community, and

possessng aunique alture would be invaluable here.

Given, then, that culture shapes our perception of value and makes avail able
cetain roles, it apparently plays an important part in ou ability to evaluate possble “life
plans’ effedively, as well as giving us a “range of options’” from which to chocse. In
addition, it isasource of self-resped, which drectly impacts upon gersonal agency. Thus

resped for human dgnity, which requires resped for the individual’s freedom to pusue
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her nation d the good (i.e. autonamy), would appea to entall recognition of the role of
culturein shaping and living according to her values.

As Murray argues, if the assmilation d agroupisinvauntary, it may undermine
the self-resped of its members due to the fad that it is imposed upa them. This is
suggested by Kymlicka's reference to the difference in the loss of culture of the
Quebeis and the Aboriginal groups (seebelow). Being urable to protect and maintain a
way of life that one values against the impaosition d the magority is likely to be
profoundy demoralising. The individual will li kely fed that she is not in control of her
own life, thereby affeding her sense of persona agency. Moreover, her feeling is entirely
justified, for she isn’'t in control of her life — she is unable to live acording to her own

values, sometimes despite the fact that she is nat harming anyone.

2. Application to Case Studies

How might Kymlicka's argument suppat a right to maintain pradices which
apparently conflict with human dgnity, i.e. ritual circumcision and virginity testing?

This would seem to depend on hav “central” the pradiceis to the aulture, i.e. to
what extent the survival and flourishing of that culture would be undermined — thereby
negatively affeding the autonamy and self resped of the members that depend onit — by
the banning of a particular pradice.

It seams improbable that virginity testing could be defended on these grounds.
First, the practice does not appea to be a important to Zulu culture & say, hurting and
gathering are to the San, whose whole way of life, acamulated knowledge and
developed skill s are mnstructed around these pradices. The pradice of virginity testing

was re-instated nine years ago; its lapsing did na appea to be & generally detrimental to
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Zulu culture and the self resped of its members as the lossof hurting and accessto their
land was to the San. Virginity testing was allegedly reinstated as part of a black
consciousness movement, presumably in response to Apartheid, which has snce
collapsed. It was aso brought back as a resporse to HIV/AIDS — but here it is nat clea
that it is effedive, asit is clamed that young women are frequently coerced into sex, or
engage in ana sex, which al ows them to passthe test.

As regards ritual circumcision, the situation appeas smewhat different. Part of
the process invaves teading the initiates the ways of their culture, appropriate
behaviour, cultural expedations and so on. In addition, youths who have been raised to
believe that with this ritua they passinto manhoodmay feel that in avoiding it they are
never truly adult. Thus banning ritual initiation might affed the hedth o the ailture and
to some extent diredly undermine the autonamy of would-be initi ates.

The degree to which a pradiceis e as “central” to a alture is likely to vary
between communities, just as the extent to which the pradice of say, ritual circumcision
is perceived as a necessary step to manhoodis likely to vary between individuals. The
lossof an aspect of one's culture may be differently experienced from person to person
and group to group; thus respect for human dignity may ultimately entall proteding
individual liberty to deade whether or nat to urdergo such pradices partly by allowing

them to remain open to those who feel strongly abou them.
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3. Objedionsto Kymlicka s argument from autonomy

1. Kymlicka s approach alows for involuntary assmilation

Kymlicka defends cultural rights on the grounds that accessto one's culture plays
an important role in individual autonamy. However, several proporents of cultural rights
—including Charles Taylor and John Danley — rejed his approadh on the grounds that
insofar as culture is necessary to “provide options’, al that is required is acessto a
culture, na necessarily one's own. Thus, rather than allowing cultura rights, the state
may take measures to facilit ate the integration d the minority into the majority culture,
so that they have accessto the “options” provided by the latter’s culture. For example, in
order to foster the autonamy of San individuals the government could devise aform of
affirmative action dreded at further integrating San members into modern society, partly
by ensuring that they possessthe education and skill s required to make a decent living,
are fully aware of their rights, and have accessto the macdinery that defends them (i.e.
the full protedion d the law), rather than acting to reconstruct aform of San culture.

Kymlicka in fad pre-empts arguments such as these by stating that culture is
crucial to autonamy in virtue of its role in the persond identity of individuals:

People are bourd, in an important way, to their own cultura
community...someone's uphringing isn’'t something that can just be eased; it is, and

will remain a constitutive part of who that person is. Cultural membership affects our

very sense of personal identity and capacity.'**

If we consider Kymlicka's claim regarding the role of culture in providing our
adions with meaning, then the aulture within which an individual is raised will at least

partly determine how she understands and makes sense of her adions, and aso what she
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hads to be valuable, morally correct, and so on Thus a member of a given culture may
simply not be &le to assmilate into the majority withou harm to her autonamy (past a
given age), for her ability to make reasoned dedsions — that is, deasions which make
senseto her —is dependent uponthe meaning and value provided by her culture.

Further, | have agued that the alture in which an individua is raised will
significantly affect the kind d knowledge and experience she possesses. Thiswill make it
extremely difficult for her to lean the skill s needed for successul assmilation.

Finally, 1 have agued (following Taylor and Kymlicka), that it may nat be
possble to successully integrate members of a groupwhil e their members are viewed (or
view themselves) in a negative light.

That said, Kymlicka s approadch probably does not offer a basis with which to
defend measures that ensure the ongoing survival of a ailture (which is Taylor's am**?.
Apped to autonamy may offer reason to protect an individual’s accessto the adlture in
which she was raised, hut a gradual lossof culture that takes place over generations and
results from the choices of members need na negatively impad on their autonamy. Thus
if increasing numbers of San children choose to leave the community, complete tertiary
educaion and move to the sububs, traditional San culture will eventually disappear
completely — and this canna be prevented by apped to autonamy, which proteds first
and foremost the individual’ s right to choase.

However, | have agued that Taylor’'s reason for suppating measures that seek to
ensure that a particular cultural community will always exist — i.e. the gpea to

authenticity — canna do the work he wants it to. Therefore, this consequence of

1K ymlicka (1989 p. 175.
M2 Taylor (1994).

9C



Kymlicka s argument from autonamy is not reason to rejed it. If changes occur —even to
the point that their culture is no longer reaognisable — as a result of the doices made by
members of that culture, then so be it. Culture is not static, and like people, it changes

over time.

2. Cultural membership is not crucial for autonamy

James Nickel is quaed by Robert Murray as claming that there is evidence that
baoth adults — for example, immigrants — and children successully adjust to foreign

cultures without harm to their cgpadty for rational choice!*®

. Thus he aguesthat it seems
unlikely that accessto ore's own culture is a necessary condtion d rationa choice
Consequently, cultural membership canna be defended as a “primary good necessary
for autonamy.

Kymlicka has suggested at least three ways in which autonamy may be dependent
uponcultural membership, and Nickel, | think, goes sme way to undermining the second
— i.e. the daim that culture infuses our adions with meaiing and value and that
consequently, when we leave our culture our ability to exercise our rational autonamy is
significantly diminished. The fad that people do successfully move between cultures,
temporarily or permanently gives us reason to question this — it suggests that our abili ty
to make reasoned decisions can survive alltura transplantation.

However, utimately Nickel’s argument is unsuccessul.

First, as regards the succesgul transplantation o immigrants, diplomats and so

on, the fad that they voluntarily undergo these experiences makes a crucia difference to

their successin dang so, predsely becauseit is an expresson d their freedom of choice
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Further, immigrants often do na so much lose their culture as move away from it,
so that they have the suppat and comfort of knowing — or at least imagining — that if
worst came to worst, they could return. This is not true for thase whaose culture isin the
processof being destroyed (which group includes refugees). Kymlicka' s third argument
is applicable here, for insofar as we draw on ou cultural heritage for a feeling of
belonging and emotional seaurity, this is likely to be undermined when our culture is
destroyed; less ® when we merely move avay from it.

Finally, some ailtures are more dike than others, movement between similar
cultures will probably not result in the same loss of autonamy as movement between
vastly different cultures. For example, it will be much easier for the average sububan
househald from Johannesburg to adjust to living in the United States than it will be for a
traditional San family from the Kalahari. This is particularly obvious when we @nsider
the discrepancy in the kind o skill s, knowledge and experience held by the two groups.

Moreover, even for those who move between “similar” cultures, the dange is
often nad easy — many return hane. Consider al the South Africans who leave the
courtry so as to “escgpe the aime”, bu soon cecide that they are prepared to risk being
hijadked rather than go on living in Australia/Canada/Britain/the United States or
wherever. As | argued earlier, the aility to move between cultures may depend largely

on haw flexible andresili ent a charader one has.

13 Murray (1994).
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4. Kymlicka s definition of “culture”

1. Culture as “structure” vs. culture & character

So far, Kymlicka's claim that cultural membership plays an important role in
autonamy seems plausible.

However, athough Kymlicka wants to show that cultural membership is crucial
to individual autonamy, he does not want to enshrine the role of culture to the point
where this renders ill egitimate aty possbility of change. For cultures do change;
moreover, if culture is esential to the individual’s ability to make intelligent dedsions,
then efforts to change an asped of a ailture — for example, to improve the standing of
women, a dismantle Apartheid — become problematic, in that doing so may negatively
influencethe freedom of members of that culture andthose dfeded by it. To return to the
example aowe, virginity testing appears to reflect and espouse asystem of values with
regard to women that may affect most or al aspeds of Zulu culture. If thisis true, then
banning it might be part of a processthat ultimately changes Zulu culture significantly by
making it less patriarchal. If this change amounts to loss of culture, such that this
negatively aff ects the aitonamy of members of that culture, then we have adired conflict
between the nead to proted individual autonamy through maintaining aacess to the
culture on which it alegedly depends, and altering culture such that the human dgnity
(including autonamy) of al individualsis respeded. For surely, awarding a second-class
status to women (if in fad Zulu culture does so), or seeing them primarily as sxual
objeds whose value resides partly in their “purity” is not in kegping with their equal

dignity.
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To this end, in Liberalism, Comnunity and Culture Kymlicka distingushes
between the altural “structure” and character of a ailture:

It is of sovereign importance to this argument that the aultural structureis being
remgnized as a context of choice...In ore common wage, culture refers to the
character of a historical community. On this view, changes in the norms, values and
their attendant ingtitutions in ore’s community (e.g. membership in churches, politicd
parties, etc.) would amount to loss of one's culture. However, | use allture in a very
different sense, to refer to cultural community, or culture structure, itself. On this view,
the altura community continues to exist even when its members are freeto modify the

charader of the aiture, shoud they find its traditional ways of life no longer

worthwhile.**

Further, presumably referring to cultural structure, he writes:

...culture is defined, as | think it should be defined for these purposes, in terms
of the eistence of a viable community of individuals with a shared heritage (language,
history, etc.)'*>.

Kymlicka gives the foll owing ill ustration d the distinction ketween character and
“culture structure”. During the 1960s, the charader of French-Canadian culture in
Quebec danged considerably'*® - French-Canadian commitment to some of the
“traditionally French-Canadian” institutions, including “the Roman Cathadlic durch,
parochial schods, the Union Nationale pditicd party” could no longer be taken for
granted. These dhanges, claims Kymlicka, did na amourt to the lossof French-Canadian
culture — “the cultural community itself was never in question, rever threaened with

unwanted extinction a assmilation’. Thus, athough the dharacter of French-Canadian

4K ymlicka (1989 pp. 166-167.
15 1pid p. 168.
181pid p. 167.
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culture changed, the “culture structure” continued, a result that Kymlicka contrasts with

the aorigina lossof culture:

The demise of a allture, in the first sense [change in charader] occurs because
of the chaices the francophones made from within their (stable) context of choice. The
demise of culture, in the second sense [loss of culture structure] arises in spite of the

choices of the aoriginal people, and undermines their context of choice™’.

Kymlicka's example does little to ill ustrate this or any other clear difference
between “character” and “structure”. Rather, this last quae suggests that as that the
Quebeis remain seaure and flourishing despite altural change, while the Aboriginal
groups do nd, what matters is whether change is undertaken as a result of the dedsions

of the group members themselves.

Setting aside his example, then, from what Kymlicka writes in the first two
quaes, “structure’ appears to refer to the continued existence of a group of individuals
making up a community and sharing the same language and history. As long as this
continues intad, the aulture survives, regardlessof changesin values and pradices within
the group. Thusin bringing San groups together to form a community, rediscovering their
language and as much o their traditional knowledge and folk lore as possble, San

culture has been “restored” despite being significantly altered.

2. Objedions to the distinction between “structure” and
“charager”

If cultural rights are intended to proted only cultural structure, and this is made

up d community, language and history, then cultural rights canna be invoked to proted
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particular practices or away of life. So, for example, athough the San might have their
community, language and history restored to them, there would appear to be no reason to
alow them hurting and gathering rights in a proteded area; the same goes for pradices
such as ritual circumcision a virginity testing. Ultimately, al groups could be expeded
to lead more or lessthe same way of life; all that cultura rights would al ow proted isthe
community’s ability to survive (i.e. not forced to scater as the San were), use its own

language and accessits history.

Perhaps “accessng one's history” would mean being able to continue those
pradices that conned a community with its heritage. But then we move from the dleged
“structure” of a aulture to its charader. In fad, it seans unlikely that we can dvorce the
role that culture plays in forming people's ideas of the good — their values, and the
meaning they attach to various adions and ohects — from the charader of a alture, so
that even if we could dstinguish between structure and charader, we would fail to solve
Kymlicka's original problem — i.e. finding a way to alow for cultural change while
proteding the dements of culture that are aucia to autonamy. The charader of a alture
probably has as much to do with the development of the individual’s ideas of the good

(and therefore may be anecessary condtion d her autonamy) as doesits gructure.

Lawrence Piper'*® argues that by “cultural structure” Kymlicka gpears to mean
some kind d essence that underlies the charader of a community — nat only language,
community and history, but a “set of badkground evaluative criteria”, which provides the

necessary framework of meanings and values necessary to autonamy, yet which

17K ymlicka (1989 p. 167.
118 Piper (2002).
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continues to exist even when the dharacter of a ommunity changes. Thus, argues Piper,

Kymlickawants to “fix particular culture dtributes to particular identities”.

That members of a allture shoudd pocssess ®me inherent set of values or
characteristics — e.g. Germans are disciplined, Zulus are warrior-like, the English are
liberal (and so on) — that are not contingent upon circumstance or the charader of the
culture in which they are raised, is a dubious and dangerous contention — certainly nat
one that Kymlicka should be prepared to aacept. For it might mean that some groups
simply are inherently unable to accept a liberal system of government. Something to this

eff ect has been suggested by Singaporean leader LeeKuan Y ew.

On the whale, the idea that we could make any meaningful distinction between
cultural structure and charader seems douldful. David Bricker argues that Kymlicka is

making a “distinction withou a difference’:

“Structure’ allegedly consists of an “ordering” of roles and their associated
“meanings’. “Charader” consists of a alture's “norms, values and attendant
ingtitutions.” In truth, Kymlicka is employing two ways of talking abou the same thing.
If “attendant ingtitutions’” change then “meanings’ change becaise an institution is
nothing more than an ordering of roles. If “norms and values’ change, then “meanings’

change because norms and values are forms of meaning.

Kymlicka himself ultimately rejects the “character”/” structure” distinction on the
grounds that it “suggests an owerly formal and rigid picture of what... is a very diffuse

and open-ended phenomenon. Cultures do nd have fixed centres or predse
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boundries.”**® Thus in Multi cultural Citizenship, he defends the role of ‘societal culture’

inindividua identity and autonamy.

3. Therole of “societal cultures’ inindividual identity

Kymlicka's argument relies on the eistence of a dose cmnredion ketween
identity and culture: it is becaise he believes that culture plays an important role in the
individual’s identity and thereby her autonamy that Kymlicka hads cultural membership
to be aprimary good. Y et he does nat want to espouse an essentialist notion d the role of
culture in identity, for the veracity of such an approach is douliful, and further,
ultimately undermines the liberal pasition that Kymlicka wishes to maintain.

For this reason, he agues for the dependence of freedom on “societa culture”,

...aculture which provides its members with meaningful ways of life across the
full range of human activities, including social, educational, religious, recreational, and
eoconanmic life, encompassng bath public and private spheres. These ailtures tend to be
territorially concentrated and based ona shared language. | have cdled these ‘societa
cultures' to emphasize that they involve nat just shared memories or values, but also

common institutions and pradices.**°

Societal cultures, claims Kymlicka, are usualy nations, and retions are usually
societal cultures; this is becaise aculture’'s survival depends on its being a societd
culture.

...Given the enormous dgnificance of social ingtitutions in our lives, and in

determining our options, any culture which is not a societal culture will be reduced to

19K ymlicka, (1995 p. 83.
1201hid p. 76.
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ever deaeasing marginalization. The capacity and motivation to form and maintain
such a distinct culture is characteristic of ‘nations' or ‘peoples (i.e. culturdly distinct,
geographically concentrated, and institutionally complete societies). Societal cultures,
then, tend to be national cultures. This conrection is confirmed from ancther direction,
by studies of nationdism. Most analysts of nationalism have mncluded that the
defining feature of nations is that they are ‘pervasive alltures, ‘encompassng

cultures’, or ‘organizaional cultures .***

Here Kymlicka is trying to establish a crrespondence between societal culture
and ethnic culture, so that reliance on ore’s cietal culture ultimately defends a right to
one' sethnic aulture.

Kymlicka’'s move to the importance of societal culture ensures that the link
between culture and identity is contingent, for societal cultures developed in resporse to

the demands of modernization'?

, rather than as an expresson d some adltural “essence”.

In addition, Kymlicka argues that a ailture must be ambedded in social
ingtitutions in order to survive. Consequently, his new approach dffers a more eplicit
avenue of suppat for particular cultural pradices and traditions, i.e. expressons of
culture that go beyond maintenance of language, accessto history, and the continuation
of a ommunity. Marriage, family life, education, pditi cd expresson and so on,al merit
protedion for the part they play in the cntinued survival of a alture.

Although he now claims that the link between culture and identity is contingent,
Kymlickamaintainsthat it isa aucia conredion, as ocieta culture dfeds al aspeds of
human life and infuses patterns of life with meaning. In ather words, Kymlicka daims it

does the work he previously wanted “cultural structure” to do — provide the necessary

todsfor developing alife plan, making meaningful dedsions, and so on.

121K ymlicka (1989 p. 80.
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5. Objedionsto “societal culture”

1. Kymlicka overstates the link between societal culture and
identity

According to Lawrence Piper, Kymlicka over-generali zes the link between culture
and identity, and societal culture and retionhood.

To begin with, Piper questions Kymlicka's as<ertion that societal cultures
correspord with nations (where “nation” effedively means “ethnic nation”) and vice
versa. He agues that post-colonialist nationalism has tended to be multi-ethnic — for
example, the locd anti-apartheid movement put “enormous work ...into constructing
trans-ethnic ‘African’, ‘bladk’ and even ‘South African’ pdliticd identities despite
attempts by apartheid governments to manipulate ehnic differences for their radst
ends’*?® Further, many African states have institutionali sed the language of the colonists
as away of avoiding favouring ore of the multiple indigenous languages. Thus in South
Africa, “despite official pdicy that delimits no fewer than eleven dficia languages,
English is the undficial official language...Further, regardiess of their mother tongue
the vast majority of parents desire that their chil dren learn English at school” 2%

In addition, die to the development of mass communicaion (e.g. the Internet)
and the eport of predominantly American culture dongside the spreal of information
techndogy, the entertainment industry, vast corporations, capitaism and so on, the
disunction d societal culture and ethnicity is increasing — “there is an emerging global

‘societal culture’ disconneded from any one ehnic nation”*?°.

122 ymlicka (1989 p. 77.
123 Piper (2002) p. 181
1241hid p. 187.

125 bid p. 186.
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Thisincreasing ladk of correspondence between societal culture and ethnic nation
— a least as far as South Africa is conceaned — likely undermines the degree of
importancethat societal culture has for individual identity:

..Kymlicka...overstates the case [the link between societal culture and
identity]. Societal culture, in his own definition, includes a standardised language and
history, emboded in common ewmnamic, pditical and educational institutions
(199%:76-7). Yet are the language, history and implicit values taught in schools and
used in the state and market all that constitute the ailture that individuals embrace?
What abou the influence of friends, family, civil society, and (ironically) ethnic groups
in multinational states? These too clealy influence the ailture of an individua,

including their language (it may be adifferent one, it may be adialect) and their sense

of history (which may be framed in oppaition to the societal culture).*®

Although ‘societal culture’ does ‘provide options’, and accessto it is necessary
for individual autonamy, it does not do this via its role in individual identity (at least,
probably not in South Africa, where it does not correspond with ethnic identity). If,
however, the link between identity and societal culture is broken, there is no reason to
proted societal culture. But then again, it is not this wider societal culture that cultura
rights ek to proted; it is ethnic aulture.

| think that Kymlicka's arguments regarding the role of culture in autonamy
provide good reasons to proted ethnic aulture, and that the excursion into “societa
culture” can be treded more or lessas ared herring. | think it is fairly clea that the role
culture plays in autonamy need nd asume an esentialist clam abou the relationship
between culture and identity. Further, the llapse in Kymlicka's attempted dstinction

between the structure of a alture and its charader indicaes a very red difficulty

126 Piper (2002) p. 185.
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regarding the relationship of cultura rightsto human dgnity, which cannot be aroided by
apped to societal culture. If culture does play a role in autonamy (and | think that
Kymlicka — and Taylor — provide good reason to think that it does), then beneficial
change in a allture (i.e. changes that further resped for the human dgnity of al its
members) often comes with a arrespondng backlash —i.e. alossof autonomy for some,
or all of its members. This has siown to be the cae in dfferent contexts worldwide.
Consider, for example, the dfed that feminism has had in the West. Although the dhange
in the status of women was (I think) undeniably necessary, it has nat come dou without
aprice Itisvery probablethat it islargely responsible for the rapid increase in the rate of
divorce— with al the stressand heatache that divorce entails for all parties concerned —
and hes caused a grea ded of pain and confusion for men and women as they are forced
to reconsider their roles and expedations. Children are often also adversely aff ected.

Similarly, the dfeds of the imposition d foreign culture acompanying
colonialism had devastating consequences on the hedth and functioning of native
cultures, leading to breakdown in family structures and communities with appalli ng
results. This was, no daubt, grealy exacerbated by the fact that the @lonizers inevitably
treded native inhabitants as inferior peoples, often denying their very humanity;
however, it seams highly probable that the lossof culture itself was very detrimental to
individual autonamy.

Perhaps the increase in crime and social brekdown olserved in South Africaover
the last decade — largely the outcome of decades of oppresson —isitself apartial result of
the upheava following radicd social and pditi cal changes. Change — even when it is for

the better —isadifficult and painful thing.
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To sum up: Kymlicka's arguments suggest that an individual’s autonamy is
dependent upon her having accessto her culture, becaise of the aucia role that culture
plays in determining many of the options open to an individual, as well asthe values e
hods—i.e. what patterns of life she finds meaningful and worthwhile. In addition, culture
plays a role in autonamy in that it provides a sense of belonging and consequently is a
source of self-resped — or of humiliation and degradation, when the aulture in questionis
perceived negatively. Further, when individuals are unable to maintain a way of life or
pradices that they vaue, they may feel disempowered and dsrespected, particularly
when athers do not have to undergo similar sacrifices. Thus they may feel that they are
being treated as mnd-classcitizens, despite having the same rights as everybody else.
For all these reasons, a concern with individual autonamy lends suppat to the goped for

cultural rights.

However, this leaves us with a dilemma: apped to dignity requires that cultures
change insofar as is neaessary to bring the treament and status of al their members in
line with respead for dignity. At the same time, Kymlicka has provided good reason to
susped that making these changes may undermine the auttonamy of members of a culture,
and respeding the autonamy of individuals is itself a aqucia part of respeding their

human dgnity.

| will return to this problem in the following chapter: for now, it suffices to say
that Kymlicka— and Taylor — have made an important contribution in demonstrating that
there is a dilemma — and that this will not be best solved by smply ruling one way or the

other for or against cultura rights. In showing that culture is $© important, red progress
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has been made in the ase for the right to culture, even when this conflicts with aher

rights or entail s sme variationin the rights awarded to dfferent groups.
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VII. Culture, Emotions and the Capaaty for Affiliation

So far, | have mnsidered arguments for the right to culture grounded in aright to
authenticity andin the right to autonamy.

In this chapter, 1 would like to argue that severa of the other capadties that
constitute human dgnity also suppat the right to culture; most notably, our cgpadty for

emotions and for affili ation.

Nussaum argues that if we accept that part of what we value ébou human beings
istheir capadty for emotion, it foll ows that respect for human dignity will require that we
ensure the existence of the social basis for emotional well being.

Emotional wellbeing requires:

Being able to have attachments to things and people outside ourselves; to love
those who love and care for us, to grieve & their absence in general, to love, to grieve,
to experience longing, gratitude, and justified anger. Not having one’s emotional

development blighted by overwhelming fea and anxiety, or by traumatic events of

abuse or negled. 127

Further, she daims that “suppating this cgpability means suppating forms of
human association that can be shown to be aucia in their development”.
These “forms of human asociation” no doul include family, friendships, and the

individual’ s relationship with her community and society generally.

127 Nussbaum (2001) p. 79.
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The @padty for emotions is thus closely related to the caadty for affili ation.
The latter is aso a cgabili ty that Nussaum deems crucial to human dignity. Respect for
this cgpadty entails:

Being able to live with and toward ahers, to recognise and show concern for
other human beings, to engage in various forms of social interaction; to be able to
imagine the situation of another and to have ampassion for that situation; to have the
cgpability for both justice and friendship...Having the social bases of self-respect and
northumili ation; being able to be treated as a dignified being whase worth is equal to
that of others.**®

Once again, Nusaum states that “proteding this cgpability means proteding

institutions that constitute and nouish such forms of affili ation”.

1. Emotion, Affiliation and loss of culture

Loss of culture is commonly adknowledged to result in increased levels of
depresson, as well as abreakdown in relationships. Many of the issuesraised in previous
chapters make this result unsurprising. We should exped loss of culture to impad
negatively on the emotional hedth, and cgpadty for affili ation of the individual for the
foll owing reasons:

To begin with, if, as Kymlicka agues, culture plays an important role in the
meaning (and hence value) that we asdgn to different aspeds of life, a lossof culture
may result in the individual being unable to make meaningful decisions. This will result
in adeaease in individua autonamy (her ability to exercise pradical reason); it will also
cause her a great ded of frustration and misery, for she is unable to live alife that she

finds meaningful and worthwhile. The likelihood of this leading to depresson seans
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high. | argued that the role of meaning in autonamy might be used as a reason to allow
Xhosa youths who choacse to undergo ritual circumcision (therefore necessitating that the
pradice be dlowed to continue, and passbly be suppated in certain ways): “[ritua
circumcision] involves teading the initiates the ways of their culture, appropriate
behaviour, cultural expectations and so on... youths who have been raised to believe that
with this ritual they passinto manhoodmay fed that in avoiding it they never truly reach
adulthood Thus banning ritua initiation might affed the hedth of the culture and to
some extent diredly undermine the aitonamy of would-be initi ates.”

Thisreasoning, | think, is more dfedive when considered in the light of the eff ect
lossof meaning is likely to have on emotional wellbeing and the capacity for affili ation.
Undergoing ritual circumcision affeds how initiates are perceved — and treded — by the
rest of the community; also perhaps, the way in which they percave themselves. Banning
it outright islikely to drive awedge between one generation and the next, or rather, those
who have been circumcised, and those for whom it was never an ogtion.

Kymlicka also suggests that “life scripts’ are passed down through ore's cultura
heritage, in the body of stories and histories that are transferred o creaed from
generation to generation. These “scripts’ are a form of mora instruction; they also
provide us with a means of understanding ourselves (as Nusdaum’s discusson d the
role of storytelling in ancient Greece ill ustrates) and ou relationship with the world.
Further, we may draw on them as a form of “archetype” in fashioning our own life plan.
Although | agreewith Nussaum’s argument that the stories and hstories of one alture
can be enjoyed and urderstood by members of other cultures, | also suspect that many of

these tales may simultaneously be tied to a particular way of life aad set of

128 Nussbaum (2001) p. 79.



circumstances. For example, folklore passed down through San generations will probably
engage with life lived in a particular context (the Kalahari, say). Thus if the individual
has identified strongly with a particular way of life, and the values and archetypes of a
given culture, and this way of living is undermined o removed completely, thisis likely
to cause frustration and depresson.

Next, in my discusson d Kymlicka | argued that culture may determine the kind
of knowledge that we possess making it difficult for members of one culture to access
many of the oppatunities provided by the majority culture. Thus San raised within the
old ways would possess a vast body of knowledge regarding life in the Kalahari —
knowledge which is unlikely to equip them effedively to find jobs in modern society. If
such San members are unable to maintain their own “options” —i.e. their own method d
sustaining life and remaining independent, the best they can hope for isto live on welfare
or handous from concerned parties. This most likely entails fedings of frustration,
powerlessness and loss of control and orce again, results in low self-esteem and
depresson.

It is dso probable that this will damage the relationship of such individuals with
members of other cultures — if the relationship between two groups is consistently one of
dona and redpient, the chances of the members of the two percaving or relating to each
othersasequalsis dim at best.

This brings me to Taylor’s arguments for the need for reaognition. He argued that
members of particular groups may be brought to view themselves as smehow inferior or
degraded, resulting in feelings of self-hatred and “the pain o low self-estean”. Mis- or

non-reaogniti on thus also damages the capacity for emotion.
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In addition, it is likely to damage the individual’s relationships, bah private and
puldic, for if her feelings regarding her cultural membership cause her to hate herself, she
is unlikely to have entirely positive feelings towards others who share this charaderistic.
Thus her fedings towards family, friends and community become ambivalent: she may
despise those dosest to her for possessng what she views as the source of her
degradation. Children may view their parents with contempt. Further, the individual’s
relationships with members of other groups are also pasoned: she may respond with
anger, jealousy, servility or resentment to their percaved superiority. The lossis not hers
aone, for members of other cultural groups are deprived of a hedthy association with
members of her group, and are likely to have distorted or false views regarding people of
her culture, as well as missng out on whatever knowledge they have to impart.

More often than nd, the end result is ocia breakdown, olserved commonly

enough in groups that have been colonized ar subjed to radal intolerance.

Further, culture plays an enormous role in determining what is perceived as
normal or abnarmal, acceptable or unacceptable behaviour. Consider the ways in which
one greds an aquaintance in Japan ore bows, in England ore shakes hands, in France
one kisses the cheek. Knowing these gparently small, unmportant detail s (and being
comfortable with them) goes along way towards fadlit ating socia relationships.

Culture affeds how we interpret people’s actions or physicd proximity: thus an
individual from one alture may stand too close for an individual from anather groupg's
liking. Similarly, when an individual moves into a foreign o unknown culture, she is

often urable to pick up on — or make sense of — many of the social cues that fadlit ate



inter-persona relationships. This causes misunderstandings, unrecessary aggresson,
socia rejedion and dstress and therefore tends to undermine the individua’s cegpacity

for affili ation, as well as her emotiona wellbeing.

When a group experiences alossof or sudden change in culture, the whesion that
the aulture provided is destabili sed. Consider the confusion d the upper-class English
male raised to “be agentleman”, when he opens adoa for awoman and is rewarded with
atorrent of abuse and recrimination. This, | think, ill ustrates on a small scale the kind d
inter-persona confusion that is engendered by a dramatic or relatively sudden change in
social mores following a lossof culture. This kind of difficulty is often experienced by
many South African blacks on moving into largely white, western corporate ailture for

thefirst time.

All of the &owve go to show that culture plays an important role in both the
cgpacity for emotion and for affili ation. Further, no doulb due to the sometimes very
severe effeds that it has on the emotional health, relationships and the autonamy of the
individual, loss of culture is frequently accompanied by an increase in the number of
suicides within a group. This, | think, shoud warn us against dismissng the part that

culture playsin indvidual dignity.
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VIII. Conclusion

In the preceding chapters | have looked at several ways of justifying a third level
right to culture by appeal to various aspeds of the acourt of human dgnity argued for
by Martha Nusdaum. The first of these was the agument from authenticity put forward
by Charles Taylor. | suggested that appeal to this value may be implicit in the importance
Nusdaum asggns to individual freedom to choose whether or naot to exercise eab
human cgpability. In ather words, | think that Nussbaum implicitly accepts the value of
authenticity as an aspect of attaining full humanity - and therefore, as part of human
dignity.

Culture plays a significant role in howv we shape and wse eat of our cgpabiliti es,
and thus in the identity we forge. However, Taylor's appeal to the right to develop and
maintain ore's authentic identity is probably best understood as an apped to “strong
separateness’ — i.e. ore's “own peadliar context and surroundngs — objeds, places, a
history, particular friendships, locaions, sexua ties...in terms of which the person to
some extent identifies herself”. It is partly through this that we define our unique selves.

The individual’s culture and its pradices likely constitute an important asped of
this drong separateness; therefore, if individuals have a right to maintain those
attachments that make up strong separateness then they must be dlowed to maintain
their culture and its pradices. However, | think that in many cases appeal to authenticity
likely suggests better reasons for oppasing cultura rights than suppating them, as the
neeal for strong separatenessis arguably outweighed by the ned to live aitonamoudly -

which some measures to ensure ailtural survival restrict.
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A more promising avenue of defence for athird level right to culture is apped to
the role aultural membership pays in autonamy, as argued for by Kymlicka (and Taylor,
athouwgh this is not his main claim). Cultural membership pays a role in shaping the
meaning and value that individuals attach to particular aspects of life and ways of living.
It dso largely determines the kind d knowledge and experience they are likely to have,
which significantly affeds their abili ty to access“options” and resources provided by the
wider society. In addition, kecaise individuas identify themselves, and are identified by
others as members of a particular culture, when a allture is treged with contempt, or
perceved as contemptible, its members may internali se this belief, thereby significantly
damaging their autonamy.

| have also argued that a third level right to culture can be defended by apped to
the cgadaty for emotions and for affili ation. Loss of independence an inability to livein
a way that one finds meaningful and acerding to values that one haolds, and the beli ef
that one is mehow inferior or worth less than others all lead to depresson, thereby
negatively affecting one’s cgpacity for emotions. They aso pdson a whaole spedrum of
human effiliation — i.e. the individuad’s relationships with family and friends, her
community and society at large.

All of these fadors show that cultural membership is very important to the
individual, and therefore provide justification for considering athird level right to culture.
However, they very often pull both ways, i.e. they aso provide goodreason nat to al ow
athird level right to culture.

With resped to autonamy, cultures often seek to limit the freedom of some or al

of their members, so that in some caes proteding a allture or some of its pradices may
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work against individual autonamy. In the long term, | susped that cultural change is
required by human dgnity, as the ongoing suppresson d some members canna be
condored; however, the role of a stable ailture in autonamy needs to be taken into
acourt when dedding how best to bring abou cultural change. As much as possble,
change shoud be brought abou internally, i.e. through the members of the culture itself.
If we genuinely believe that autonamy isinherently desired by all persons, it follows that
when given the dhance most members of a culture will pursue danges that promote their
individual freedom.

In some cases, however, such as that of the ![Khomani San cultures that are
battling to survive ae nat illiberal. Here the problem is that their survival cdls for
unequal rights — e.g. the right to hurt where others may not. However, treatment
compatible with equal worth need na entail equal treament; reagnition d differenceis
sometimes key to treating people with respect for their equal dignity.

For example: feminists such as Susan Okin'*®

argue that certain dfferences
betwean men and women - bath biologicd and socialy constructed — must be recognized
if we ae to crede asystem that is truly just, i.e. respeds the equa dignity of all.
Attention must be paid to the fad that it is women who must take time off from careers
etc. in order to give birth to their children, and that at present it is amost always the cae
that women domost of the work invalved in raising children, and are therefore unable —
or unwilli ng — to put as much time and effort into developing careers and ensuring their
financial security. As aresult, they become financially dependent upon husbands, making

it difficult to leave if they are a&used, and in the event of a divorce frequently rendering

them in financial straits, as they may not have accumulated as much capital or as many
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bankable skill s as their more career-focused spouses. Therefore, Okin argues, in order to
be just, social systems must be sensitive to ingrained gender roles, so as to ensure that
women are treaed as equals.

Nusdaum employs a similar line of argument in criticizing Rawls focus on the
distribution d materia goods. She agues that equal respect for persons requires that we
take into accourt their differing needs. If, instead, we focus on an equal distribution d
resources, we will fail those individuals who need more in order to reach the same level
of capability, due to either their socia or personal situation. For example, a person who
does not have the use of their legs will need a greater amourt of resources in order to be
mobile: she will nedl, at the very least, a wheelchair; wheress, a person who is not
disabled will be aleto move freely with fewer resources.

Put simply, what these arguments seek to show is that resped for human dgnity
requires treatment as persons of equal worth, rather than “equal treament”. Treament as
equals would entail assuming that people ae equal not only in worth, bu also in abili ty
and social situation — which is clealy false. Some people ae talented, able, have been
favoured by society, and so on,whereas others have lesstalent, are disabled, a have been
persistently discriminated against. All of these fadors play a role in the individua’s
ability to attain a way of life compatible with resped for human dgnity —i.e., ore in
which they are free ad able to exercise those capabiliti es that go to make alife fully

human and worth living.

As regards the emotional wellbeing and capadty for affili ation, this too dten

pulls in oppaing directions. The caabilities of particular members of a alture —

129 see Okin (1989.
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women, lower castes, etc — are often damaged o limited by the aultureitself. Once again,

if we goped to these capadti es we need to consider both sides of the equation.

What beammes apparent is that there can be no easy, hard-and-fast solution to the
corflict between culture and many important human rights. However, | think that there
are sufficiently good reasons to consider a third level right to culture. In doing so, many
fadors neel to be taken into acourt, for example how “central” the practiceisto agiven
cultural community — i.e. the degree to which it pervades the knowledge systems and
values of a mmunity, the role that it playsin their abili ty to survive, the extent to which
members incorporate this into their identity, and so on. Resped for human dgnity

requires that each case be considered onits own merits.
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