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ABSTRACT

The study investigates the effectiveness of environmental legislation in protecting the
environment and local community development in the Katanga Copper Belt. In answering the
research questions, the study used qualitative research methods for data collection and

understands the phenomenon of environmental degradation and community poverty.

The study argues that environmental legislation is an important tool for environmental
management aimed at reducing the impact of anthropogenic activities on the environment,
protecting the natural resources and local communities. Nevertheless, environmental policies
must be followed by the strong institution's framework and the collaboration of mining
stakeholders to ensure that the policies put in place to protect the environment are not only
developed but are effectively implemented for the promotion of sustainable mining practice.

In the study of the case of the Katanga Copper Belt, the study found that, in spite of
environmental and mining policies which capture the concept of sustainable development and
emphasised the protection of the environment and the socio-economic development of the
local community. There is a glaring failure of services of state who do not properly exercise
their mission of implementation, monitoring and evaluation. Furthermore, there is no
concrete socio-economic development plan for the communities in the Katanga Copper Belt.
In addition, there is no indication that the various provincial government sanctions the non-
compliance by mining operators of their operations contained in the specification, “yet
required by the legislator to protect the environment and to boost the socio-economic
development of the local entities within the framework of the protection and equitable
redistribution of national wealth advocated by article 58 of the Constitution of the

Democratic Republic of the Congo.

In order to improve the implementation of environmental legislation in the mining sector of
the Katanga Copper Belt for the promotion of sustainable mining practice, the study
recommends a systematic management approach of institution and mining sector based on
Knowledge dissemination, capacity building, transparency, enforced compliance and

dissemination of obligation and right of all mining stakeholders.

Keywords: Environmental legislation, mining, sustainable mining, sustainable development

environmental management, community development and Katanga Copper Belt.
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CHAPTER ONE

THE FRAME OF REFERENCE

1.1 Background to the study

The mining industry remains an important sector in many countries (i.e. South Africa,
Botswana, Zimbabwe, Zambia, Ghana, Democratic Republic of Congo, United States of
America, Canada, and Australia). It is central to development set to bring about social and
economic transformation (Andrea, 2004; Asante, 2016; Aykut and Goldstein, 2007;
Odenthal, 2001; Page and Velde, 2004). Many African countries that have abundant mineral
resources have anchored their economy around the mining sector. According to Botin
(2009); Bridge (2008) and Eggert (2006), this industry plays a significant role in
establishing social and economic infrastructures that contribute to the creation of secondary
industries and sustainable cities such as Johannesburg, Colorado, Ontario and Ndola.
However, according to Ferraz (2012), in many cases, this fixation on the mining industry
has led to instances whereby the entire economy of a country is dependent on the mining
sector. Consequently, when the mining sector is in crisis the country’s economy becomes
significantly impacted and the Democratic Republic of Congo (DRC) is an example of such

a country (Tsurukawa, Prakash and Manhart, 2011).

According to available evidence, the DRC is classified as the world’s main producer of
cobalt and the fifth most significant producer of copper. The mining and mineral processing
sectors have contributed significantly to the economy of the DRC (Scheele, DeHaan and
Kiezebrink, 2016). Mining activities in DRC, just like many mining activities in Africa, are
conducted in areas where there are weak institutional frameworks, and no effective policies,
thus resulting in severe implications for the quality of the environment (Cowell,
Wehrmeyer, Argust and Robertson, 1999). Mining activities which are conducted in an
irresponsible manner can lead to environmental degradation, displaced populations,
inequality and other challenges (UNDP, 2016).
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1.2 Thematic considerations of the study

Mining activities in the DRC are the backbone of social and economic development.
However, political instability, weak governance and policies have rendered such
developments insignificant (de Failly, Ntakobajira and Shonja, 2013). Therefore, this study
aimed to understand how legislation in the DRC can be used to promote mining activities

that will facilitate effective environmental management and sustainable development.

According to Brundland (1987) defined sustainable development as °...development that
meets the needs of the present without compromising the ability of future generations to
meet their own needs’. In this regard, this study looked at this concept of sustainable
development as an attempt to merge environmental problems with socio-economic problems
(Hilson, 2012; Runhaarr and Lafferty, 2009). This definition is favourable because it places
local communities and human needs at the centre of development, and thus improves the
well-being of local communities in a given physical environment (Moran, Lodhia, Kunz and
Huisingh, 2014a). Hence, Todorov and Marinova (2009) stressed that this approach to
sustainable development is focused on the conceptual framework that describes the

interaction between pairs of humanity-economy-nature, as well as their interrelation.

Giddings, Hopwood and O’Brien (2002) argue that to achieve sustainable development,
there should be an equal focus on the economy, society and the environment but this is
seldom the case as more weight is usually given to economic growth leaving the other
pillars of sustainable development neglected. Available evidence suggests that economic
growth and economic sustainability seem to receive more attention over the depletion of
natural resources and the compromise of societal benefits (Giddings et al. 2002). Hence, in
line with Botin (2009); Dovers (1996) and Eggert (2006), the present study focused on
environmental legislation which is an essential tool in the sustainable management of
natural resources and the environment for the promotion of sustainable mining practices

because of its impartial nature.

In the context of this study, the assumption is that environmental legislation must be flexible
and easy to apply. Available evidence states that most environmental policies are designed
to meet the needs of each stakeholder (Tan and Faundez, 2017; Hopwood et al., 2005;
Zaelke, Hunter and Salzman, 1998). However, it has been noted that policy formulation

approaches have the ability to paralyse the implementation process as conflicts arise over
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the interpretation of theories and policies (Hopwood et al., 2005). From this perspective,
therefore, it could be assumed that an inclusive approach to policy formulation takes care of
these misunderstandings in interpretations (Long and Simatele, 2017).

As a result of a different approach to policy formulation, policy-making tends to favour
those in power rather than protect the poor from mining operations. In this regard, Young
(2011) posits that, where the rich and those in power tend to dominate the agenda, policy
formulation is in their favour. Therefore, the present study investigated the environmental
legislation applicable to mining activities for the protection of the environment and
community development. The study also investigated the institutional and structural
provision and approaches in the implementation, monitoring and evaluation of
environmental legislation in the mining sector (Govindan et al., 2014 and Sadler, 2012).
These steps constitute the practical approach towards promoting sustainable mining

practices.

It is alleged that the mining industry is a major contributor to environmental degradation
worldwide and even more so in developing countries (Gudmundsson et al., 2016; Campbell,
2009 and Eggert, 2006, 2001). In this regard, therefore, the major challenges globally are to
establish a sustainable mining industry (Moran, Lodhia, Kunz and Huisingh, 2014).
Sustainable mining is a concept that has gained momentum in development studies as a
result of global concerns about the environmental risks of industrialisation and resource
depletion (Eggert, 2006, 2001; Ferraz, 2012). These ideologies according to Laurence (2011)
stem from the prevailing view that economic growth and ecological or environmental values
are incompatible because common practice favours economic growth over environmental
well-being. Consequently, the international community has gathered on different occasions
to put in place international regulations to establish a system for the sustainable management
of mineral resources (Stockholm, 1972; Rio, 1987). Thus, this system would take into
account maintaining the quality of the environment, economic growth and the well-being of
the people (Pearce et al., 2013). Furthermore, according to Hilson and Basu (2003), it
is argued that it was necessary for the mining sector to introduce the concept of sustainable
development in order to cope with the impacts of the depletion of mineral resources and the
environmental risks caused by these mining activities. From this understanding and
according to Ali et al., (2017) and Will et al., (2015), sustainable mining can be achieved if

the current rate of mineral use does not exceed the ability to find new sources, acceptable
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substitutes or recycling of the already extracted natural resources. It is further argued
that the mining sector should change its approach by adopting social, environmental and
economic concerns (James (1999). In recent years, sustainable mining has been referring to
as ‘Responsible Mining” due to the fact that mining activities which involve the extraction
of natural’s resources can cause long-lasting social and environmental impacts (Kirsch,
2009; Whitmore, 2006; Power 2002; Young and Septoff, 2002). Therefore, according to Onn
and Woodley (2014) “establishing the corporate level sustainability goals is a fundamental
early step in mining contribution to sustainable mining”. Goodland (2012) provides two
main reasons which have led the mining to become more responsible which are: first; the
destructive impacts caused by mining to the local communities and the environment.
Second; responsible mining can offer mining companies greater and faster revenue with no
struggles with immediate communities and with fewer bearings than irresponsible mining
(Kirsch, 2014 and Filer, 2011).

In which case then, according to Laurence (2011) and Eggert (2006) sustainable mining
should be contextualised in the form of environmental quality, economic growth and social
justice. Thus, according to Laurence (2011), sustainable mining practices should be safe,
demonstrate best practices in environmental management and community engagement, be

economically sound and use mineral resources effectively.

In keeping with the sustainable development goals or vision 2030, the DRC has amended its
Constitution and the Mining Code by introducing the concept of sustainable development
(DRC, 2014 Check for proper reference). Subsequently, the DRC has also adopted the
Fundamental Environmental Legislation of 2011 which provide a framework for sustainable
environmental management of any activities to affect the environment (DRC Constitution of
2006). However, according to Kubanza, and Simatele (2017); Kubanza and Simatele (2016)
and Kamundala (2012), the challenge in the DRC is the efficient administration of
Environmental Legislation in the mining sector for future sustainability. Due to these
issues, this study focuses on trying to understand how environmental legislation promotes
sustainable mining in the Katanga Copper Belt and ensure effective environmental

management.
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1.3 Rational

According to Ascher (1999), Bechtel and Tosun (2009), in the last two decades many
developing countries have adopted remarkable environmental legislation with the intention to
protect the environment and improve the quality of life. However, their actual impact on the
quality of the environment is affected by poor governance, lack of qualified human resources
and financial resources for monitoring and evaluation (Aklin et al., (2014); Wood (2013).
Nevertheless, regardless of the fact that corrupt officials allow bribes, individuals companies
who pollute or destroy the environment benefit from the avoidance of fines by not changing
their practices or behaviour (Hu et al., 2004; Asproudis 2011).

Tsurukawa et al., (2011); KPMG, (2014) and Kamundala (2012) note that while mining
legislation that includes environmental legislation applicable to mining activities have been
updated to include the concept of sustainable development and attract foreign direct
investment, the natural environment continues to be negatively affected and polluted by
mining (big, medium, small and artisanal) operating in the Katanga copper belt. Furthermore,
the centre for International Conflict Resolution and the United Nations Development
Program (2009) report on the DRC stressed that in the province of Katanga, most
development projects are undertaken by mining companies and this approach has become the
principal scheme in the effort to develop the Congolese state. Furthermore, the report
highlights the danger of using this approach is that though mining companies may be able to
provide assistance whilst they are still in operation but once operations stop financing
development projects they are likely to stop. In the same way, Mthembu-Salter (2009) points
to the fact that during the mining boom in Kolwezi (Katanga), the state has in certain forms
abandoned its responsibility to provide basic services to the population. Thus, Honke (2010)
stressed that private mining companies have taken over employment provision as well as
carrying out a limited number of functions concerned with controlling natural recourses. Such
forms of assistance mask the shortcomings in the government’s capacity to implement
environmental legislation that will help the state to promote sustainable mining and achieve

economic growth, national development and create jobs.

According to Corrigan (2014) and Akitoby (2004), the mining industry in the Democratic
Republic of Congo is the largest contributor of the gross development product (GDP)

however; the mining sector is affected by:
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» Lack of coordination and efficient state management;

Y

Failure to improve the lives of local communities;
» Poor implementation of environmental legislation for the management of the mining

environment.

This study is therefore interested in how ineffective environmental legislation leads to
poverty and environmental degradation, whilst on the other hand how mining can help the
Democratic Republic of Congo achieve sustainable development.

1.4 Research questions

The literature review on mining, sustainable development, sustainable mining practice and
environmental legislation, described in detail in Chapter Two of the study, serves to
assemble the theoretical foundations for structuring research questions. Therefore, this thesis

aims to answer the following questions:

() In what ways does the current environmental legislation in the
Katanga copper belt promote sustainable mining and environmental
stewardship?

(i) In what ways does the current mining practice in the Katanga copper belt
promote community well-being and sustainability?

(iii)What challenges exist in fostering stakeholder engagement in the mining
community of the Katanga copper belt?

(iv)What legal or legislative framework exists within which to promote sustainable

mining?
1.5 Aims and objectives of the research

The aim of this study was to investigate and established whether environmental legislation
can influence sustainable practices and thinking within the mining industry in the DRC. In

view of this, the objectives of the study were to:

(1) Identify ways in which environmental legislation promotes sustainable mining
practices;

(i) Identify ways in which sustainable mining practice and the well-being of the local
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community can be promoted,;

(iii) Identify ways in which different stakeholder engagement, collaboration and
participation of mining communities could be fostered;

(iv) Create an inventory of ways in which to develop an enabling legal system and
framework work that promotes and facilitates mining stakeholder’s environmental

legislation compliance particularly mining companies.

1.6 Literature Review

According to Waas et al., (2011), the debate around sustainable development has evolved
from "new alternative development to a development model endorsed by widely
recognised and formal policy. Nowadays, the concept of sustainable development is
understood as an attempt to merge environmental problems with socio-economic problems
(Hopwood, Mellor and O’Brien, 2005; Waas et al., 2011). In this regard, therefore, issues
on mining, minerals and sustainability are a focal point of present debate (Bridge, 2004;
Cowell et al., 1999). Furthermore, sustainable mining is contextualised by some authors as
environmental quality, economic growth, and social justice (Schure, 2011; Laurence, 2011;
Botin, 2009 and Eggert, 2006).

Rajaram et al., (2005), argues that the limited life span of mining activities alone is
reason enough for this industry to consider sustainable practices because it will eventually
come to an end. Furthermore, the mining industry is divided over the type and approach of
sustainable development to adopt. Giurco et al., (2012) argue that the division on the
sustainable development practice to adopt in mining activities is caused by varied

stakeholder interests and values.

Golusin (2009) brings into context the simple proportional relationship between the
economic development of a given country and the proportionate destruction of natural
resources. As a result, Plaizier et al., (2000) note that sustainability was seen as a
prerequisite for obtaining a license in order to calm the threats of Non-Governmental
Organisations (NGOs) and progressive governments that were perceived as related to
operational performance. Hence, Hopwood et al., (2005) argue that environmental
legislation has an important role to play because environmental policies are designed to

meet the needs of each stakeholder.
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According to Wang (1999) and Kiss (1994), historically the concept of environmental
legislation focusing on environmental management dates as far back as the 18th century.
This period coincided with the period when countries such as France and Finland enacted
their early environmental legislation to improve natural resources conservation. Similar
developments were also recorded in the United State of America where the increase in
nature conservation in the 1870s led to the creation of national parks and forest protection
laws (Campbell, 1993). Furthermore, Mayda (1984) noted that environmental legislation
is a useful and practical tool for resource management and economic assistance.
Furthermore, Mayda (1984) note that sometimes environmental regulation does not
adequately address the needs of an individual country, and therefore become an obstacle to
the development of citizens rather than a useful instrument for environmental management.
Hence, McGarity (2004) argues that the goals of all environmental laws should be to protect
and enhance the human environment. Therefore, the regulatory objectives of environmental
management programs could be divided into two main groups such as acceptable risks and
the reduction of pollution (McGarity, 2004). The complexity and fragmented nature of
environmental legislation as highlighted by McGarity can create problems for
application, analysis and implementation (Scotford and Robinson, 2013). Furthermore,
Scotford et al., (2013) stressed that the practical implications of environmental legislation
depend not only on the structure of regulatory powers but also on the way regulators

choose to exercise their discretion under the law.

The detailed discussion on the different arguments around the role of environmental
legislation in promoting sustainable environmental management vis-a-vis sustainable mining

is captured in Chapter 2.
1.7 Summary of some methodological considerations

The methodological approach adopted for this study was mostly qualitative. However, the
use of qualitative and quantitative methods of data collection is crucial for the study in order
to develop accurate descriptions and analysis of the role of environmental legislation in

promoting sustainable mining.

The qualitative methodology of the study relied on the possibilities of using several
research methods and data sources to understand a specific phenomenon such as the role of

environmental legislation in the mining sector, as well as to understand the regulatory,
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administrative approach of environmental legislation in the mining sector through
interactions with informants who are well vested in the administration and implementation
processes, including those affected or concerned by the phenomenon of sustainable
mining practices (Philip 1998, Creswell and Creswell, 2017 and Creswell, 2009). The
study examines the role of environmental legislation in promoting sustainable mining. The
Katanga Copper Belt has been used as a study area to carefully examine a contemporary
phenomenon of development practices in a specific context (Zainal, 2007).

The Katanga Copper Belt was chosen as a study area because of its economic importance
for the DRC and local communities around the mines. On the one hand, the region is home
to world-class strategic mineral deposits for the development and promotion of humanity.
These mineral deposits are, among others: copper, cobalt, tin, tantalum, niobium and gold
(Amisi, 2010; Melcher et al., 2008; Nest, Grignon & Kisangani, 2006; Nzongola-Ntalaja,
2002). This region is also the source of the Congo River, which provides drinking water,
hydroelectric power as well as a source of constant irrigation of agricultural land. The
agricultural sector of the Katanga Copper Belt contributes significantly to food security. In
addition, according to KPMG (2014), the DRC mining sector presents a high-return
opportunity due to its unique position with substantial untapped gold, copper and cobalt.
Furthermore, the mining sector of the Katanga Copper Belt is attracting international mining
companies (KPMG, 2014). However, the DRC is unable to develop the country while the
environment continues to be degraded. The world economic forum white paper (2016) note
that, all UN 2030 Sustainable Development Goals can be achieved through mining when
managed appropriately to create jobs, spur innovation and attract investment and
infrastructure development. In the long term, unregulated mining activities will also pose a
threat to surface and groundwater. The issue of sustainable mining is not unique to the
Katanga Copper Belt, but it will provide context for exploring research questions and
producing useful results and recommendations that can be adopted in other similar settings
(Bloch, 2015; Mayundo, 2016; Garrett et al., 2010).

In order to explore and understand whether the DRC has introduced a framework of
sustainable development practices for the mining development project, some policy analyses
were conducted. The sources of data which are used to understand the role of the
environmental legislation in mining include secondary sources such as previous studies,

photographs, videos and recordings (Creswell, 2009; Philip, 1998).
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The understanding of environmental legislation administration for the promotion of
sustainable mining in the Katanga Copper Belt was obtained through interviews with
stakeholders in the mining industry. An essential aspect of the interviews with professional
is that they were given the platform to suggest solutions to the current challenges in
shortcomings of the implementation process of environmental legislation as well as
community development. The proposed solution is used to put in place a system of
sustainable mining interventions for the Katanga Copper Belt. In-depth and semi-structured
interviews were conducted by engaging the operating and management personnel of mining
companies; the government officials and NGO representatives (Douglas, 1985; GilChrist,
1992; McCraken, 1998; Spradley, 1979). A structured questionnaire was used for a survey
which was conducted in the local community in order to assess the impacts of mining
activities on their community in relation to the three pillars of sustainable development
economic, social and environmental (Gomes et al., 2014 and Singh et al., 2012). In addition,
direct participant observation was done to cross-reference with the data sourced by other
methods (Burawoy, 1972; Creswell, 2003).

The data collected were analysed using a thematic content analysis approach by classifying
narrative texts in order to conclude thematic content (Kassarjan, 1977; Holsti, 1969; Budd
et al., 1967). Emerging issues of the data collected have been prepared, read, analysed,
and then grouped into some interrelated themes using a "coding™ process (Creswell, 2009).
A detailed discussion of the methodological approach of the thesis is discussed in details in
Chapter 4.

1.8 Scope and limitations of the study

The focus of this study was on the issue of sustainable mining practices in DRC in
order to inform the future sustainability mining practices in a country that has adopted the
principles of sustainable development as a guiding principle for economic development.
However, more importantly, is aimed, to investigate ways in which future sustainability can
be achieved using mining activities which were unregulated for many years. Otto (1997)
suggests that a nation's mineral policies must be in line with their development goals. It is
the primary tool through which governments first articulate their development orientations
and define the roles of all participants in the implementation of that particular policy. In
keeping with this view, according to Frangois (2006) in 2002, the DRC adopted a mining

policy guided by the principles of sustainable development and incorporated it into its
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policies to be applied in the mining sector. Following the mining legislation, the revised
constitution of the country of 2006, as well as the Environmental Code of 2011, also
adopted the same principles.

The issues of sustainable mining are not limited to the Katanga Copper Belt but
concerned the entire region with a mineral deposit in the DRC. Nevertheless, the thesis does
not intend to exceed the limits of the Katanga Copper Belt and the DRC. Therefore,
the study is geographically limited to the cities of Lubumbashi and Kolwezi which are
significant copper and cobalt mining towns. A preliminary observation of these two cities
revealed parallelism between the mining activities and the daily life of the local
community as well as the proximity of environmental degradation and mining activities.
The use of more than one site in the study would lead to a broader perspective and an

acceptable finish.

The study is limited to the investigation of the implementation of environmental legislation
in the mining sector of the Katanga Copper Belt for the promotion of sustainable mining and
community development. As a result based on Mzembe et al., (2014); Laurance (2011) and
Gifford et al., 2010) assessment, the study focused on how mining stakeholders uphold
environmental legislation for sustainable exploitation of the mineral resource, sustainable
environmental management, community development as well as health and safety of mine
workers and local communities. This is consistent with Mtegha’s (2005) suggestion that a
working group of interested stakeholders should act as a management structure to
administer, monitor and implement the action programme at a strategic level. Therefore, the
data collection was limited to key government officials who are well vested in the
administration of environmental legislation, representatives of mining companies, NGOs

and local communities benefiting from natural resources.

The scope of the study is also limited to environmental legislation, including mining policies
for the promotion of sustainable mining practices. The study could have been conducted
using a different industry to analyse sustainable development practices. However, mining
activities present equally opportunities and threats for local communities, government and
the natural environment it was essential to investigate the role of environmental legislation in
protecting the environment and the community. It is evident that mining can provide
significant employment, economic opportunities and government revenues if the legislative

framework within which it must operate is implemented efficiently. Thus, the UN concluded
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that many developing countries with mineral reserves could achieve millennium
development goals through mining activities. It is also found that principles of sustainable
development framed the DRC's mining policies. With this in mind, it was clear that the
mining sector is the perfect industry for the study and the analysis of the administration of
environmental legislation in the Katanga Copper Belt.

1.9 Relevance and contribution of the study

Mining companies operating in developing countries that have weak state institutions
struggle with the implementation of environmental legislation and the sustainable
development of local communities. The impact of their activities on natural biodiversity
continues to negatively affect and jeopardize the future generation’s ability to survive. In this
context, environmental legislation and good governance have strongly emerged in recent
years as key factors to successfully promote sustainable mining in developing countries.
However, in many cases, the environmental policy is conducted for compliance reasons with
financial institutions and tick box exercises rather than transforming the mining industry to
the benefit of the local community. According to Gomes et al., (2014) and Singh (2012), the
UN Sustainable Development Goals note that the mining industry has potential to contribute
to the sustainable development of local communities and reduce poverty in Africa. In
addition, the Africa Mining Vision portrays the development State perspective on mining and
endorsed by the African Union Summit published in February notes that: “Mining can be a
blessing for Africa as long as the African States manage and govern foreign and domestic
investments in the mining sector well” (Africa Mining Vision, 2009:3). These views are an
indication that Africa has acknowledged the significant place and role of the mining sector to
the growth of Africa’s economy and the transformation of its natural resources into wealth.
According to the International Alliance on Natural Resources in Africa (2011), these views

also suggest the potential of mining to benefit future generations.

This, therefore, links socio-economic development to sustainable mining (Africa Mining
Vision, 2009:3). Yet the cost of developing and operating mines in developing countries that
have weak state institutions have escalated to the disadvantage of local community
development and environmental biodiversity due to non-implementation of environmental

legislation or weak application.
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International experience has shown that good governance with properly structured and
administered state institutions and collaboration with all mining stakeholders as
recommended by the EL can improve EL application and accountability. It also has the
potential to generate substantial benefits to individual economies and regions. These
approaches have helped prevent and reduce environmental hazards as well as promote
sustainable development of local communities around mine activities. Just like the
recommendations of the ICMM, the emphasis is on the interaction between the mining sector
and government institutions as critical determinant factors for achieving sustainable mining
(ICMM, 2006).

In the same vein, Schure et al., (2011) argue that SADC and the Africa Mining Vision
advocate for the harmonization of mining policies, standards and legal regulatory regimes. In
addition, Gibson et al., (2013) and the UNEP (2011) notes that the two bodies take a more
economic approach to what sustainable mining entails and provide a detailed account on how
mining can contribute to macro-economic growth and development objectives. However,
some of these international initiatives fail to define the role of local environmental legislation
in sustainable mining discourse. More so they fail to put in place practical steps that mining
investment from developing countries should follow to fill up the governance gap created by

weak institutions, corruption and lack of accountability in the mining sector.

For that reason, this study helps to contribute to the debate of the role of environmental
legislation in sustainable mining by momentarily outlining the existing governance gap that
have led to weak and non-application of EL and ‘“unsustainable mining” as well as by
analysing the best practice of environmental governance in the mining sector that could help
fill the governance gap affecting the mining sector in developing countries. This thesis is the
first general assessment of EL role for the promotion of sustainable mining in the democratic
republic of Congo and calls for collaborative and cooperative mining and environmental
management approach in the mining activities is carried in the DRC and particularly in the
Katanga Copper belt. In addition, the study highlights the importance of EL for sustainable
development of local communities. Therefore, the contribution of the study to the scientific
body is to fill the gap between environmental legislation and the practical implementation for
better management of the environment and promote sustainable mining on one hand and on

the other hand help mining companies operating in the DRC build sustainable communities.
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In summary, the study will serve to increase the scientific body of knowledge on
environmental legislation for environmental management and mining contribution to
sustainable development in developing countries where natural resources are big contributors
of the GDP and source of job creation and economic growth (UNEP, 2011; Peggs, 2006 and
Kumar, 2006).

The proposed outcome will be a combination of a PhD thesis and scholarly articles in the

form of journal articles drawn from the thesis.

1.10 Ethical issues

According to Neuman (2011), it is important to consider the ethics of a social science study
because it includes human subjects. Therefore, all participants must be informed, and their
participation must be understood and obtained voluntarily. Robsons (1993: 471) states that
“whenever possible, the investigator should inform all participants of the objectives of the
investigation and all aspects of the research or intervention that might reasonably be
expected to influence willingness to participate”. More importantly, the consent form should
contain information about research in a language that can be fully understood so that
consent is informed (Silverman, 2015). With this in mind, the study observed and
followed ethical guidelines which are in accordance with those provided by the
University of the Witwatersrand (2016). The study was conducted based on explicitly
ethical policies that were accessible to and explained to the study participants. The ethical
issues considered by the study include the consent of the informants, the confidentiality
agreement, anonymity, access and acceptance. These questions are a valuable guide for the
study (Robson, 1993). Since the majority of respondents were Francophone, all consent

and participation forms, including questionnaires, were translated into French.

Each informant of the study received full attention and explanation about the purpose
of the study. Furthermore, it was explained to all study participants that their
participation was their optional and that they have the right to answer or not to the questions
that they were not comfortable with. All information provided by the participants was
treated as confidential. The names of the respondents were kept confidential for protecting
them against any form of threat or embarrassment that could arise if their identity were
to be revealed in line with Burawoy’s (1972: VI) affirmation that "... sociologists have

the responsibility to preserve the anonymity of its informants ". After following all of the
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above guidelines, the study proposal, along with the information forms, interview questions
and consent forms, were written and submitted to the University of Witwatersrand Human
(non-medical) Ethics Committee for approval. The ethical authorisation was obtained after

corrections were made to the original documents (see Appendix A).
1.11 Structure of the thesis

This thesis is organised into seven chapters and is a monograph. Chapter 1 provides the
background, conceptualisation and the scope of the study. Furthermore, this chapter presents
the aims and objectives, methodological approach and ethical considerations. Chapter 2
discusses the literature on sustainable mining practices, environmental legislation, and
international experience of environmental legislation in sustainable mining practices.
Chapter 3 presents an image of the study area including an overview of the mining sector in
the DRC, the historical and contemporary perspective on mining activities. Chapter 4
discusses the research methodology, data collection tools and techniques as well as sampling
techniques to evaluate the role of environmental legislation in promoting sustainable mining
and sustainable development of local communities. Chapter 5 presents the empirical evidence
collected during fieldwork with mining stakeholders, community surveys and observations in
the cities of Lubumbashi and Kolwezi. Chapter 6 is dedicated to the analysis and discussion
of the empirical results in light of different literature and aims of the study. Chapter 7 is the
last chapter of the study, and it presents a summary of critical findings, essential

contributions as well as the conclusion, recommendations and future research avenues.
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CHAPTER TWO

THEORETICAL CONSIDERATIONS AND
LITERATURE REVIEW

"Everything that is used and consumed by people comes out of the ground one way or
another, if it is material, it is mined, if it is eaten, it is grown and harvested using chemicals,
fertilizers and equipment that is mined. If it is used, it is grown and produced on the
extracted material. It is quite simple: more people, more money, more consumption, more
mines ”. (Michael Solomon, 2011)

2.1 Introduction

The focus of this chapter is to review the theory of sustainable mining and environmental
legislation underpinning the study. This is important because the understanding of theories
pertaining to the issue and formulation of the research questions, goals and objectives
according to Reeves et al., (2008: 631) “provide complex and comprehensive conceptual
understandings of things that cannot be pinned down: how societies work, how
organisations operate, why people interact in certain ways”. More so, it helps the study to
“design a research question, guide the selection of relevant data, interpret the data, and

propose explanations of causes or influences "(Reeves et al., 2008:631).

The analysis of concepts and literature is contextualised by the fact that mining activities
always result in severe disturbance of the natural environment (Middleton, 2013). For
instance, mining and mineral processing wastes can leave environmental, social and
economic impacts for thousands of years (Kemp, Bond, Franks and Cote, 2010). The effects
of mining activities which date back 4500 years in Spain are still present through water
contamination in the Rio Tinto estuary (Leblanc, Morales, Borrego and Elbaz-Poulichet,
2000). More importantly, poor people around mining operations in developing countries are
generally severely affected by environmental degradation worldwide (Brulle and Pellow,
2006). Nevertheless, according to Moran, Lodhia, Kunz and Huisingh (2014); (Campbell,
2009; Eggert, 2001; O’Callaghan, Graetz and Terry, 2017).

According to Azapagic (2004), the mining industry has played an essential role in

ensuring an acceptable quality of life. Nevertheless, Laurence (2006) stressed that the
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challenge is the understanding of the role of the mining industry in a sustainable world
which requires the answering of questions such as: how do the uses of minerals contribute to
sustainable development, personal goals, and organisational goals. Another question asked
iIs whether developing countries will be able to solve their environmental problems
through environmental legislation (Mayda, 1984). To answer these questions, one needs to
review the literature and theory of sustainable development and environmental legislation.
Therefore, this chapter begins by defining the concept of sustainable development, followed
by a discussion about sustainable mining practice concepts. According to Revuelta (2017),
the concept of environmental legislation is also discussed and how this has shaped
sustainable mining practices of developed and developing countries. To conclude the
chapter, the international environmental framework in which sustainable mining practices
are conducted is presented. Furthermore, in line with Revuelta’s (2017) assertion, the
concept of sustainable mining and environmental legislation are discussed from a practical
point of view, arguing that practical application of environmental legislation that has
captured sustainable development principles can result in the sustainable management of the

environment and sustainable mining practices.

2.2 Contextualising the literature: A global perspectives of environmental
legislation in sustainable mining practices

According to Cerin, (2006) Dernbach (1998), Dernbach (2003) Stoddart (2011) even though
there are many definitions of sustainable development, the globally accepted definition of
sustainable development is the one provided by the Brundtland Commission of 1987. The
World Commission on the Environment and Development, (1987:43) defined sustainable
development as “a development that meets the needs of the present without compromising
the ability of future generations to meet their own needs. The definition of sustainable
development provided by the Brundtland Commission introduces the concept of needs. This
means that today’s mining activities must take into account the needs of tomorrow’s
generation. Sadler (1996) argues that the sustainability concept is “the passing of an
equivalent or greater...resource endowment or capital bequest to the next generation, so that
it has the same or better opportunity to meet its needs as the present generation”. Hence,
Drexhage and Murphy (2010) argue that the adoption of the Brundtland Report by the
United Nations (UN) General Assembly has given the term "sustainable development
worldwide recognition. The key element of this definition that is relevant to the study is the

concept needs and equity. According to Ema (2015), the concept of equity in sustainable
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development practice helps with safeguarding resources for future generations because the
overall goal of sustainable development is the long-term sustainability of the economy and
environment. Therefore, according to Yigitcanlar et al., (2015) in order to achieve the
sustainability goal, it is important to integrate and acknowledge the economic,

environmental and social concerns in the decision- making the process.

According to Ramades (2009), sustainable development is perceived as a development that
respects the natural environment and uses it cautiously, based on the rational and moderate
exploitation of nature and its resources, to ensure the indefinite maintenance of biological
productivity for future generations. Sacquet (2002) argues that the concept of sustainable
development uncovers some problems that affect all areas of life and the interaction of
human societies such as the recycling of renewable resources, protection of biodiversity for
threatened species, and exploitation of non-renewable resources. The United Nations
Conference on Environment and Development (1992) stated that sustainable development
has been embraced as a guiding principle for policy development by the international
community (UNCED, 1992). Hence, Todorov and Marinova (2009) argue that sustainable
development can be understood as a framework that describes the interaction between pairs
of a humanity-economy-nature triad, as well as between the three. The focus is on a new
development approach that emphasises the interaction between humanity, the economy and
nature. Gibbs (2000) emphasised the importance of the three pillars of sustainable

development to thrive simultaneously.

Pearce (1988) simplifies the definition of sustainable development by stating that it is an
approach to make things last, to be permanent and sustainable. However, the question that
arises from Pearce's analysis is what needs to be sustained? In response to this question,
Pearce (1988) suggests that objects of choice ranging from agriculture, health or economics
should be sustained. In some cases, only one aspect of sustainability is given much attention.
This approach of sustainability is viewed as weak sustainability because it has resulted in
trade-offs especially when the need of an entity could only be met at the expense of another
(Hopwood et al., 2005). One example of this approach is the growth approach when
economic growth and resource use are limited to favour environmental protection
(Meadows, Meadows and Randers, 1992). According to Bowler (2002), the emphasis on
strong sustainability is based on all ecosystem functions and services can be adequately

valued economically. Thus, Giddings et al., (2002) conclude that the current sustainable
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development framework is one whereby both spheres of society and the economy are seen

to be nested within the environment.

According to Botin (2009) one of the main reasons for introducing sustainable development
concepts in mining operations is based on the facts that mining is one of the oldest human
activities which have contributed to the improvement of the quality of life through housing,
household goods, industrial equipment, energy and technologies used for space exploration.
However, the mining industry is ranked among the major industrial sectors facing
significant environmental challenges that can negatively affect the well-being of local
communities. Akabzaa (2009) has pointed out that mining activities, especially open-pit
mining, have led to the destruction of valuable agricultural land, thus depriving poor local
communities of their land rights and valuable assets to their livelihoods. Moran et al.,
(2014) stressed that addressing the sustainability challenges of the mining industry has
become a global challenge. The concept of sustainable development has received more
attention and remained valid and relevant to the challenging objectives of mining (Barton,
Grant & Guise, 2003). Consequently, Von Bello, (1993) argues that it was necessary for the
mining sector to introduce the concept of sustainable development in order to cope with the
impacts of the depletion of natural resources and the environmental risks caused by mining
activities. However, the concept of sustainable development has raised many challenges in

the mining sector.

Hilson (2000) argues that the foundation for sustainable development is environmental
legislation that requires the development of comprehensive environmental management
structures and practices. According to Percival, Schroeder, Miller and Leape (2017),
environmental legislation can be understood as all laws and regulations relating to air
quality, water quality, wilderness, wildlife and other environmental factors. Furthermore,
according to Kokko (2015), environmental legislation sets the minimum standards for
controlling and preventing pollution. It is essential to understand that environmental
legislation covers a set of laws and regulations that work together for a common goal, which
is to regulate the interaction between man and nature in order to reduce the threat to the
environment and public health (Percival et al., 2017; Baldwin et al., 2012 and Webber,
2000).

Therefore, Gibson (2006) argues that it becomes important for environmental legislation to

incorporate and take into consideration the concept of sustainable development which
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encompasses social, economic and ecological initiative. According to Vijay (2015),
environmental legislation is the foundation for sustainable management of the environment.
According to Zhilin (2014), environmental legislation has become an integral part of
domestic and international legislation. Environmental legislation according to
(Colchester, 2004) is also understood as a set of plans and actions justifiably adopted by

governments for a common goal of a secure and sustainable living on earth.

According to Sutton and Weiersbye (2007); (Rahim, 2013) environmental regulations have
been perpetuated with the intention of protecting the environment for the benefit of present
and future generations. In the same vein, Idowu (2013) and Porter and van der Linde (1995)
stressed that for environmental legislation to have a positive impact on the ground; business
operations must respect three essential principles. Furthermore, according to Porter et al.,
(1995) and Wood & Richardson, (2006), the principles that environmental legislation must
be based on the possibility to: create maximum opportunities for businesses; comply,
innovate, reduce, minimise any form of uncertainty at any stage of the regulatory process;
and to encourage the development of the state and quality of the natural environment rather

than the use of particular technologies.

It is mainly industrial activities, urban development and other forms of environmental
pollution of the 1960s, which led many countries around the world, mostly in developed
countries, to put in place measures in the form of environmental legislation to deal with the
increase in environmental pollution (Zhilin, 2014). According to Dasgupta, Wheeler, Mody
and Roy (1999), the rise in international concerns about environmental hazards caused by
different forms of development has resulted into the emergence of environmental legislation
in Europe and other developed countries to control the pollution of air, water and land.
Zhilin (2014) argues that the introduction of sustainable development concepts in the
1980s for environmental management has resulted in a change of formulation and a
practical approach to environmental legislation. Nevertheless, Zhilin (2014) further stressed
that environmental legislation formulation has shifted from pollution control and treatment
to prevention and the management of the development as well as the use of natural
resources. Thus, Laurence (2011) stressed that the mining industry began to introduce the
concept of sustainability with the view that economic growth and ecological or

environmental values are incompatible.

According to Das Sahrma (2008); Himley (2010) and Moran et al., (2014) sustainable
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mining objectives can be achieved through the three strands of social equity which
recognise the needs of everyone, maintenance of stable economic growth and
employment, using natural resources prudently while protecting if possible enhancing the
environment. Thus, Idowu et al., (2009) argue that the concept of sustainable development
requires a legislative framework within which to operate and produce measurable results.
Furthermore, Azapagic (2003) stressed that the mining industry is considered one of the
industrial sectors facing some of the toughest sustainability challenges because it must
integrate the economic, environmental and social concerns in the decision-making process.
These problems stem from the potential of the mining industry to negatively disrupt the

natural environment, but primarily through unregulated mining activities.

According to Laurance (2011) and Allan (1995) for sustainable mining to exist, the mineral
utilisation rate must not exceed the ability to discover new sources and an acceptable
substitute or ways to recycle existing resources. However, Allan (1995) view of
sustainable mining is limited to the use of materials without considering the impact of
mining activities on the landscape that is important for the livelihood of local communities.
Therefore, James (1999) suggests that the only way for the mining industry to achieve
sustainability is to consider social, environmental and economic concerns. The literature
extracted from Allan and James shows that the concept of sustainable development is
polarised. According to Eggert (2006), sustainable mining can be contextualised in the form
of environmental quality, economic growth and social justice. Laurence (2011); Horowitz
(2006); Rajaram et al.,(2005) highlights that mining activities and the sustainability concepts
are an oxymoron because mining will not last forever. Thus, according to Laurence (2011);
Rajaram et al., (2005), sustainability encompasses more than just the availability of
resources, mining should take into consideration sustainability practices as it is not an

infinite activity.

Horowits (2006) argued that while the concepts of sustainable mining appear to be an
oxymoron, these terms are not antithetical. However, according to Rajaram et al., (2005: 2)
the concept of sustainable mining can be considered an oxymoron and emphasises that “it is
true that no mine can last forever, but it is not necessarily relevant, because sustainability
encompasses many more values than the continued availability of developed resources”.
Thus, according to Azapagic (2004) and Eggert, (2006), it is important to take into account

environmental quality, economic growth and social justice in order to achieve sustainable
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mining. Laurence (2011) and Rajaram et al., (2005: 3) note that for mining to be sustainable
it must be conducted in “... in a way that balances economic, environmental and social
considerations, often referred to as” the triple bottom line and that "sustainable mining

practices are those that promote this balance".

The central question that arises from literature is how to assess the sustainability of mining
operations? According to Hilson (2000) in order for mining operations to contribute to
sustainable development, they must first commit to protecting the environment, which
involves a thorough review and improvement of environmental management techniques,
including training, planning and auditing. However, mining needs to become more proactive
in the critical areas of environmental governance that are controlling, mitigating and
tracking resource consumption. More importantly, mining companies seeking to achieve
sustainable mining and promote sustainable development must be flexible and pragmatic in
their management approach, as the impact of mining on the environment varies and is
significant (Hilson, 2000). Furthermore, sustainable development practices promote
sustainable environmental management by preventing environmental pollution problems

before they manifest themselves in environmental crises (Hilson, 2000).

According to Bansal (2005) provides three conditions that mining must abide by in order to
effectively integrate sustainable development practices into its day-to-day operations. These
are first is the environment that calls to reduce the size of ecological footprints; the second is
social that require to evaluate, manage and engage proactively with all stakeholders (not just
financial shareholders), including the natural environment and always act in the best interest
of the company. The last is the economic condition that creates and captures value. The value
captured is then transferred to shareholders through dividends, consumers through its

products and employees through wages and salaries (Bansal, 2005).

According to Hilson (2000), the social advancement of all stakeholders and the creation of
harmonious relationships with communities living close to mining operations is essential for
ensuring sustainability. Eggert (2001) argues that mining has the potential to ensure
economic well-being in a socially just manner that does not reduce the quality of the
environment or biodiversity through sustainable practices. Therefore, according to Parker et
al., (2004) and Van Zyl, (2005), the implementation of sustainable development principles
in the mining sector will depend on the context and location of mining activities. The

challenge is that sustainable means continuous, which is something that mining activities
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cannot guarantee (Laurance, 2011). However, profits from mining activities can be extended
after the closure of mining through financing the development of secondary industries
(ibid.). Nevertheless, according to Hilson and Basu (2003) achieving sustainable
development in the mining sector will require good governance as a prerequisite for
development. Hence, according to Hilson and Murck (2000), any mine seeking to
achieve sustainability must improve planning, improve environmental management, have
the cleaner technology, increase stakeholder participation, and allow for the formation of

partnerships in order to improve training.

According to Azcue (1999), Barrett (2000), IIED and WBCSD (2002) and Lottermoser
(2003), it is a well-known fact that mining should take into account its impacts, due to the
fact that the legacy of mining effects may resonate for hundreds of years. Hence, according
to the Ecologically Sustainable Development Working Group of Australia, (1991) and the
World Commission on Environment and Development (1990), the primary objective of
sustainable mining practices should be the environmental and social impacts of the
extraction and recovery of various minerals and metals. Furthermore, according to Flint
(2012) and Azapagic (2004), the mining industry should be able to demonstrate its
contribution to the well-being of the present generation without compromising the potential
of the next generation for a better quality of life. Hence, the fundamental challenges of
managing the mining sector regarding sustainability are to build an interconnected and
interdependent system that reflects the socio-economic, cultural and ecological complexity
of mining projects (Mottola et al., 2011). The legislative question is whether or not
significant improvement has been made towards more sustainable blue mining practices
(Fitzpatrick, Fonseca & McAllister, 2011a). For this reason according to Fitzpatrick et al.,
(2011) much of the debate surrounding the sustainability of mining range from a dispute
about the meaning of the term sustainability, the motivation for sustainable mining practices,

and the effectiveness of sustainable initiatives.

Laurance (2011) and Revuelta (2017) concluded that for a mining project to be considered
sustainable, it must be safe, demonstrate best practices in environmental management and
community engagement, be economically sound and use mineral resources effectively (see

figure 2.1) for sustainable mining framework).
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Figure2.1: The sustainable mining framework (Laurance, 2011)

In summary, according to Moram et al., (2014) and Azapagic (2004) it is important for the
mining sector to ensure that an acceptable quality of life is available or will be available to
people living on the earth. Therefore, Kumar (2014:27) notes that while sustainable
development is “all about ensuring a better quality of life for everyone, now and for
generations to come”, achieving sustainable mining requires economic viability, cost-
effective and technically efficient approaches. The attainment of these objectives will
provide the capability to maintain continuous environmental and socio-economic
improvements. The role of environmental legislation in this context is to “set the rules
that are complemented by some mechanism, usually a public agency, for monitoring and
promoting compliance with these rules” (Baldwin, 1998: 3). Furthermore, according to
Revuelta (2017) emphasised that it is also important to note that, environmental legislation
not designed exclusively for mining activities but to regulate any type of activities that can

have negative impacts on the environment in terms of water, air and soil quality. For this
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reason, most environmental regulatory approaches are aligned with the models created by
the United States of America. These models are of a “command and control” regulation
which consists of prescribed legislation, behaviour, and regulatory agencies to monitor and
police compliance with the legislation (Gunningham and Grabosky, 1998).

However, in recent years the mining industry has come up with the new concept of self-
regulation to deal with sustainability challenges of mining operations that need to be

discussed such as the case of ‘responsible mining which is presented in the next section.

2.2.1 Responsible mining

According to Broad (2014) view on the concept of ‘responsible mining’ stresses that it is the
new buzzword which is given different meaning by different users. Hence, according to
Broad to Broad (2014), there are different definitions such as the neoliberal definition, the
corporate social responsibility, the structuralist definition and the meaningful definition.
Broad (2014:5) concludes that the meaningful definition of responsible mining should mean
“a more comprehensive notion of economically, environmentally and socially responsible
mining”. According to Mensah et al., (2014), Owen et al., (2013) and Prno et al., (2012) the
concept of sustainable mining requires free, prior, and informed consent of local
communities, especially before any corporate “contribution” is made to local officials or
communities. Thus, according to Phadke (2018) the like “responsible mining”, or even a
“social license to operate”, maybe too controlled by industry to serve public agencies and
national groups working beyond the boundaries of company towns. Hence, “creating a new
structure for decision making is a challenge that requires not only investigating the
environment where it may be suitable to mine locally, and perhaps even in the name of re-
domesticating extraction, but also when alternatives like urban metals present a more

sustainable long term option” (Phadke (2018).

According to Goodland (2012), the call for responsible mining is justified by the fact that
mining activities were conducted based on t ‘weak sustainability’ that allows “trade-offs”
among economic, social and environmental responsibilities. Furthermore, the concept of
responsible mining has its origin in the combination of two terms ‘mining’ and ‘responsible’.
According to Gold et al., (2009), Sekhar (2002) and Binder (2002) responsible means

ensuring a capacity for moral decisions and accountability; liable to legal review or, in case
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of culpability to penalties; based on or characterised by good judgment that require truthful
information (Goodland, 2012). However, the term mining is used to define the extractive
industries of oil and gas as well as mining for metals (Goodland, 2012). Hence, based on the
combination of the two terms, Goodland (2012:2112) argues that the paramount practice of
responsible mining applies to mine corporations based on self-regulation principles.
However, self-regulation and voluntary compliance are not enough. For real change, societies
cannot rely only on the good intention and aspiration of corporations”. (Include sustainable
mining approach from government and legislation) “Corporate effort must be overseen by
mandatory regulations, with third-party monitoring and government sanctions for violations.
Though, the transition from voluntarily the following measure to accepting mandatory
regulations with the third party, monitoring should be made as smoothly as possible. It must
be noted that many international mining companies have adopted responsible mining
rhetorically (ibid).

Bice (2016) for his part noted that the concept of ‘sustainable mining’ is based on five key
principles of pillars: holistic assessment; ethical relationships; community-based agreement;
appropriate boundaries and good governance. Thus, according to Bice (2016), the
combination of the five key pillars governs the global best practice and inventive ideas to
usher into new and improved approaches to the sustainable mining industry. Thus Goodland
(2012:2012) concludes that responsible mining means: following best practice which entails
“fully adopting all relevant policies and procedures as set out in OECD’s guidelines for
Multinational Enterprises, plus the eighth suggested principles; guidance regarding No Go
Zones; voluntary principles and standards for responsible business conduct in areas such as
employment and industrial relations, human right, environment, information disclosure,

combating corruption, consumer interest, science and technology, competition, and taxation”.

Furthermore, Goodland (2012) proposed eight principles that highlight the importance of
social and environmental assessment (Principle 1), transparency (Principle 2), acceptance by
stakeholders (Principle 3), food production (Principle 4), compliance with international
standards (CSR) (Principle 5), prequalification or certification of potential mining permit
seekers (Principle 6), insurance and performance bonds (Principle 7) and royalties, taxes and
fees responsible mining (Principle 8). These principles are applicable to mining corporations

of various sizes and should be implemented in order to attain responsible mining.

26| Page



All the above-suggested principles by Goodland (2012) are key for achieving sustainable
mining nevertheless some are based on the free will of mining companies through corporate
social Responsibility (CSR). According to Warnaars (2012), Corporate Social Responsibility
can be understood as new ways to alleviate the risk of conflict and to assist with restoring and
gaining confidence and support from a wide audience including creating a favourable public
opinion of a company’s operations. Furthermore, according to Caroll (2016), Warnaars
(2012) and Tuan (2012) CSR can contribute to sustainable development (economic),
performing responsibly (ethical), caring for the community and the environment
(philanthropic), and abiding by the law (legal). Furthermore, in the mining sector, CSR has
been restructured to form a new business philosophy with an ethical management approach
based on values, such as respect, honesty, and solidarity. It is also a model that, in principle,
adopts larger responsibility for social and environmental damages related to or directly
caused by mining activities (Warnaars, 2012). A business case is made for CSR that argues
that it can be beneficial and can even help companies adhere to the goal of maximising
shareholder value (ibid). Thus in the next section of the study, the role of environmental
legislation for environmental legislation in the mining sector will be discussed. Even though
in recent years the concept of ‘responsible mining’ which is more based on voluntary
approach has gained momentum in the environmental management arena, the study focuses
on environmental legislation role for sustainable mining because of the role that government

institutions have for the compulsory enforcement of the national environmental legislation.

2.2.2 The role of environmental legislation in sustainable mining practices

Literature extracted from Inoue and Isozaki, (2013), Campbell (2009) ICMM (2009) MMSD
(2002) and Hilson (2000) environmental legislation plays an important role in promoting
sustainable mining practices by helping mining companies to protect the environment,
regulate the use of natural resources and leaving a positive legacy for the environment and
the community where they are based. Therefore, McDonald (2002) argues that the
protection of the environment through environmental justice and the use of environmental
legislation is more a matter of integrating environmental issues into the broader framework
of human rights and democratic accountability. Furthermore, Lazarus et al., (1997) stressed
that; governments around the world should take legislative and administrative measures to
protect citizens against any person or organisation that endangers their lives through mining

activities.

27| Page



Tiainene et al., (2012), Prno et al., (2012) and Prior et al., (2012) argues that the leading
role that environmental legislation should play in the mining sector and the promotion of a
sustainable mining practice. Restrictive environmental regulations set minimum standards
for controlling mine pollution (Kokko et al., 2015). Furthermore, environmental legislation
is considered as a useful and effective tool for the decision-making process in resource
management and economic assistance (Mayda, 1985). However, some critics of
environmental legislation stress that sometimes environmental regulations do not adequately
address the needs of individual countries as they can become an obstacle for community
development rather than a useful instrument for environmental management (ibid). In
economic terms, environmental legislation can be seen as an obstacle to maximising profits
because mining is capital intensive and developing countries rely on foreign direct

investments (FDI) for development (Mayda, 1985).

Mayda (1985) raised a question of capacity and asked whether developing countries can
solve their environmental problems through environmental legislation? According to
Mayda (1985), the answer is yes, however, legislators and governments should pay attention
to the conceptual approach and the practical application because the significant problems are
conceptual and structural. In the same vein Bodansky (2008); McGarity (2004) and Oslon
(1999) emphasised that the goals of environmental laws should be the protection and
enhancement of the human environment. Environmental legislation can also be very
complicated, particularly in the mining sector. Ridle and Couzens (2010) define the
environment as a complex myriad of interdependent components, the understanding of
which requires both specialised and general environmental skills, even when the subject
appears on his face uncomplicated in purely scientific terms. The relevance of this statement
is that the success of environmental legislation administration requires qualified human
resources. Mayda, (1985) and McGarity (2004) suggest that the application of
environmental legislation requires good governance and effective control of the
administrative, executive and judicial systems. According to Bintu (2010), environmental
legislation application is entrusted to the judicial and administrative organs of the country to
ensure the success of the environmental quality and advancement of environmental rights
for the interest of the public. Therefore, in the same vein, the ICMM (2006) concludes that
interactions between the mining sector and government institutions are a determining factor
for sustainable mining. According to Hornborg et al., (2016), Muradin et al., (2012),

Himley (2010), Salgado et al., (2009) the organisational and institutional frameworks
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through which decisions are made regarding resource development and socio-environmental
implications have undergone a considerable transformation in recent decades. Therefore,
(Himley, 2010) argues that in order to reconcile the community needs with the scale of
natural resources, the concept of ‘governance of natural resources’ was introduced. By
doing this, much emphasis is put on governance than on the government (Barnes, 2000;
Jessop, 2002).

However, the governments still have an important responsibility of regulating and
facilitating the access to natural resources as well as environmental management (Bridge,
2008, Emel & Huber, 2008; Otto, 1998; Bridge, 2004). Therefore, many countries in the
world and in particular the global south have begun to adapt their environmental legislation
to the concept of resource governance (Glave, 2007; Szablowski, 2002). It is important to
emphasise that the introduction of the concept of resources governance combined with
environmental legislation has improved the decision-making process about resources and the
interaction between different stakeholders (Himley, 2010b). Below Figure 2 illustrates the
way in which the combination of natural resources, mining activities and effective good
governance based on the good legislative framework can lead to positive outcomes such as

sustainable mining practices.
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Figure 2.2: Links between natural resources, mining activities and efficient governance (ICMM,
2006)
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2.2.3 International framework for the promotion of sustainable mining

In addition to local and national environmental legislation, the international mining
community has developed frameworks within which sustainable mining practices can
be conducted and achieved. One of the international frameworks is the 2002 Mining,
Mineral and Sustainable Development (MMSD). The MMSD (2002) has developed seven
key questions to guide the mining sector for achieving sustainable mining. According to
Kumar and Kumar (2016), van Berkel (2007) these questions are interconnected and are the
following: Are engagement processes in place and functioning effectively? Will the well-
being of people be maintained or improved? Is the integrity of the environment ensured in
the long term? Is the economic viability of the project or operation is assured, and will the
economy of the community and beyond be improved? Are traditional and non-market
activities in the community and surrounding areas accounted for in a manner
acceptable to the local population? Are rules, incentives, programs and capabilities in place
to deal with the consequences of projects or operations? Does a complete summary show
that the net result will be positive or negative in the long run, and will there be periodic re-

evaluations?

According to Solomon et al., (2008), the 2002 MMSD widely regarded as an essential
political catalyst for the global mining industry. Solomon et al., (2008) argues that the
MMSD is supported by the formation of the International Council on Mining and Metals
(ICMM) to act as a representative of the global mining industry. The DESA (2004) report
that, in 2002, the World Summit on Sustainable Development (WSSD) established standards
in the form of essential responsibilities that the mining industry should observe in order to
ensure sustainability The relevance of WSSD is that it has led to the transformation of
relations between stakeholders (Ferraz, 2002). According to Bardy (2012), Rothstein (2011)
and Hopwood et al., (2005) The United Nations recommends that private sector approaches
sustainability are encouraged to integrate into their operation approach, social
considerations such as poverty eradication, reduction of infant mortality, primary education,

environmental sustainability, and enable a global partnership for development.

According to Charles et al., (2017), GRI (2011), WBCSD (2010), Waddock (2008) and
Tencati (2004), in response to the United Nations recommendations, the private sector,
under the leadership of the World Business Council for Sustainable Development

(WBCSD), has accepted the recommendations and principles of sustainable development
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have been integrated into the management of private enterprises. The vision of the ICMM is
that the mining sector is respected and recognised as essential to society and the principal
supplier of sustainable development. Member acceptances are based on the merit of
establishing trust and respect with key stakeholders based on good sustainability
performance that includes a clear and comprehensive approach to reporting and assurance
(Ferraz, 2002).

The ICMM also serves as an executive officer representing the mining industry to address
critical issues and emerging issues affecting the mining industry (ICMM, 2011). One of the
innovations of the ICMM s that it addresses the growing problems that affect the mining
industry through the available guidelines that promote good practice and improved
performance. Most importantly, once the industry has approved the practice and
guidelines, they must be applied internationally and in different mining activities.
However, the challenge is for the small, medium-sized, artisanal mining industry that has
not adhered to some international conventions and procedures on the mining development

industry.

The action of the ICMM has two objectives. First, improve the practices or technologies of
the mining industry concerning sustainable development. Second, improve the public
perception of the mining activities to be considered as an ideal partner for the development
of mineral resources. Furthermore, according to Fonseca et al., (2014), Kem et al.,(2011),
Kemp (2009) the ICMM has developed a framework of sustainable development for the
mining sector which includes principles of public participation and independent
insurance that is mandatory for all mining companies. See below Table 2.1, the guiding

principles of the ICMM for sustainable development in the mining sector.
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PRINCIPLES

governance

1 | Implement and maintain ethical business practices and sound system of corporate

process

2 | Integrate sustainable development considerations within the corporate decision-making

employees and others who are affected by the activities

3 | Uphold fundamental human rights and respect cultures, customs and values in dealings with

Implement risk management strategies based on valid data and sound science

Seek continual improvement of the health and safety performance

Seek continual improvement of the environmental performance

~N| o o b

planning for products

Contribute to the conservation of biodiversity and the integrated approach to land use

products

8 | Facilitate and encourage responsible product design, use, re-use, recycling and disposal of

there are operations

9 | Contribute to the social, economic and institutional development of communities in which

verified reporting arrangements with stakeholders

10 | Implement effective and transparent engagement, communication and independently

Table 2.1: Sustainable development guiding principles for the ICMM (ICMM SD

Framework — Final Principles, 2003)

The guiding principles for sustainable development for the ICMM are used as a guide to
evaluating sustainable mining practices of large mining companies operating in the Katanga

Copper Belt.

According to Evangelinos and Oku (2006), the sustainable development framework for
the mining industry at an international level is also supported by the WBCSD. Charles et
al., (2017), Bocken et al., (2014) Maon (2009) and Rayney (2010) the mission of the
WBCSD is to build a business case for sustainable development and act as a catalyst for
change in the business approach to sustainable development. The WBCSD provides a
platform for its members to pursue sustainable development, and share their knowledge,
experience and best practices. Furthermore, Mahidhara (2002) and Desimone et al., (2002),
the WBCSD works hand-in-hand with NGOs and government institutions to advocate for

companies on some issues related to sustainable practices and membership committed to
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sustainable development and promoting the role of eco-efficiency, innovation and
corporate social responsibility. As a result, WBCSD (2011) contained that all registered
members are required to report publicly on their environmental performance and “...
aspire to expand their coverage to cover the three pillars of sustainable development -

economic, social and environmental”.

More recently, according to Geissdor et al., (2017), Seebode (2012), Ehrlich et al., (2012)
the WBCSD 2010 has developed and introduced the 2050 vision for businesses around the
world. The vision highlights the role that businesses must play in leading the global
agenda to promote the well-being of the human population within the bounds of the planet's
natural resources by 2050. The seven critical pathways for the 2050 vision are set as the
guiding principles for companies and mining companies to improve lives on the planet are
illustrated in Table 2.2

Table 2.2: 2050 vision pathway to achieving sustainability: New agenda for businesses

2050 critical pathway vision

1 Addressing the development needs of billions of people, enabling education and economic
empowerment, particularly of women, and developing radically more eco-efficient
solutions, lifestyles and behaviour

2 Incorporating the cost of externalities, starting with carbon, ecosystem services and water

3 Doubling of agricultural output without increasing the amount of land or water used

4 Halting deforestation and increasing yields from planted forests

5 Halving carbon emissions worldwide (based on 2005 levels) by 2050, with greenhouse
gas emissions peaking around 2020 through a shift to low-carbon energy systems and
highly improved demand-side energy efficiency

6 Providing universal access to low carbon mobility

7 Delivering a fourfold to tenfold improvement in the use of resources and materials

Source: World Business Council for Sustainable Development (2010)

() The mining industry is committed to the WBCSD as an entity of the global

business fraternity. According to Kirsh (2010), as a result, mining companies are

required to prepare annual reports that include:

(i) Annual reporting of results by host country guidelines and international standards
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such as International Accounting Standards (IFRS) and Generally Accepted
Accounting Principles (GAAP);

(iii)The sustainability report following the guidelines of the Global Reporting
Initiative (GRI). The mining company's sustainability report must, therefore, comply
with local and international regulatory frameworks and the WBCSD, ICMM, and the

United Nations Global Compact commitments.

However, it should be noted that it will not be easy for mining companies to always comply
with local and international regulations because transnational private companies are profit-
driven for shareholders. Therefore, profit and shareholder values will always be evaluated
concerning the company's involvement and the promotion of sustainable development in its
management approach. Hence, according to Weiblen et al.,(2015), Pearson et al., (2013)
and Ferraz (2010) stressed that in order for the mining sector to justify their involvement in
non-core activities, the added value for shareholders, employees, contractors, suppliers,
customers, business partners and host communities must often be measured by the company
as a means to reduce risk and long-term liabilities. Therefore, in the next section, the study
delves into the discussion of some of the main voluntary regulations that apply to mine
sector which some of the major mining companies (TFM, MUMI, RWASHI and
METALKOL) have been applying in their day to day operations.

2.2.4 The global compacts; Equator principles and financing requirement
from the World Bank

According to Conley and Williams (2011), voluntary business regulation is becoming a more
and more prominent feature of global environmental governance. Ruggie (2004) note that
basis for this practice is the large and important relationships between institutional
international organizations, transnational corporations and civil society groups, which have
placed the private sector at the centre of global responses to environmental problems
Therefore in the next section the study analyses some voluntary business regulation such as
the Global Compact, the equator principle and the financing requirement from the World
Bank.
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a) The global compacts

According to Okeefe et al., (2014), Pearson et al., (2013) and Ruggie (2001) the global
compact (GC) engages the private sector to work with the UN, in partnership with
international labour and NGOs, to identify, circulate, and encourage upright corporate
practices based on nine universal principles. Furthermore, according to Ramasastry (2015),
Runhaar and Lafferly (2009), it must be noted that the GC principles are drawn from the
Universal Declaration of Human Rights, the International Labour Organization's (ILO)
Fundamental Principles and Rights at Work, as well as the Rio Declaration on Environment
and Development. Rieth et al., (2007) note, the decentralization of Global Compact is an
important process in order to extend the idea of corporate social responsibility. Furthermore,
Ruggie (2001) argues that the GC is challenging companies to engage in good corporate
practices as understood by the broader international community, rather than relying on their
often superior bargaining position vis-a-vis national authorities, especially in small and poor
states, to get away with less. Hence, according to Ruggie (2001), companies applying to the
GC are required to adhere to GC policies and terms of the agreement as stipulated by the
organisation. Furthermore, the registered companies are expected to post annual progress
reports or updates that will be shared among various members in the partnership. In addition
to this, these companies are required to join the UN and commit to various UN initiative

aimed at assisting developing countries.

In sum, according to Shamir (2018), Smith (2012) and Ruggie (2002) the GC's strengths and
weaknesses both originate from its approach to adopt a model that encourages learning by
recognizing and reinforcing leadership. Even though the GC helps create and build in motion
the practice of its universal principles by companies, it is unlikely to get the expected result

of working alone.

Williams (2004) highlight that the UN Global Compact is a voluntary initiative designed to
help develop a more humane world by soliciting businesses to observe principles regarding
human rights, labour, the environment, and corruption. Furthermore, the most pressing matter
about the GC is related to the issue of accountability. Hence, according to Scholte (2011),

Andersen (2009) and Chen et al., (2009), the accountability issues are in four major areas:

- Accountability showing that the globalization of the economy actually helps the poor;

- Accountability showing the corporate performance matches rhetoric;
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- Accountability that provides legitimacy to a two-tier pricing system and other
measures that are designed to assist the poor in developing countries;
- Accountability in the human rights area; what societal expectations are multinational

companies accountable.

According to Mamic (2017), Williams (2014), Warnaars (2012) and Ki-moon (2010) the ten
principles of the Global Compact focus on human rights, labor rights, concern for the
environment and corruption and are taken directly from commitments made by governments
at the UN: the Universal Declaration of Human Rights (1948); the Rio Declaration on
Environment and Development (1992); the International Labor Organization’s Fundamental

Principles and Rights at Work (1998); and the UN Convention Against Corruption (2003).

The GC principles focus on human rights (Principle 1), complicity (Principle 2), labour
(Principle 3), forced labour (Principle 4), child labour (Principle 5), discrimination (Principle
6), precautionary measures related to environmental challenges (Principle 7), responsibility
towards the environment (Principle 8), environmentally friendly technologies (Principle 9)

and corruption prevention initiatives (Principle 10).

According to Archel et al., (2011), Kang et al.,(2011), Cetindamar’s (2007) and Cunninghan
(2007) the analysis of why companies adopt Global compact as indicators for
environmentally responsible behaviour, conclude that companies have more than one reason
for embracing environmentally responsible behaviour and that ethical and economic reasons
co-exist. In terms of performance, the impact of participation in the GC appears to be mostly

high in acquiring network opportunities and value-added company image.

According to Therien and Pouliot (2006) argue that the UN Global Compact represents the
current state of the politics of international development in three distinctive forms. First, the
Compact indicates a new thinking approach for development. This means the long decades of
opposed relations between the business community and the UN has come to an end. The two
have reached common ground for the promotion of sustainable development (Kirlo et al.,
2017; Dahan et al., 2010 and Cetindamar, 2007). Second, according to Bulkeley et al., (2015)
and Escobar, (2011), the Compact brings to light the ongoing development of more
comprehensive forms of global governance, in response to the failure of traditional
apparatuses of development cooperation. Third, ongoing debates about G C demonstrate to

the competing worldviews that structure today's development debate. In conclusion, Therien
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et al., 2006) argues that the GC shows that, beyond its ever-changing dynamics, international
development ultimately remains a political, rather than a technical, process.

b) The equator principle

According to Wright (2012), and O’Sullivan et al., (2009) the Equator Principles are a set of
operational principles and standards embraced by more than 70 public and private financial
institutions to manage environmental and social threats in project financing. Furthermore, according
to Webber (2014), Mahanty (2013), Slack (2012) and Wright (2012), the direct link between the
Equator Principles and the International Finance Corporation (IFC), the World Bank Group's private
sector financing division, improves the legality and potential impact of the framework. Furthermore,
Wright (2012 and 2009), Conley et al., (2011) and Hardenbrook (2007), note that the Equator
Principles are a set of voluntary environmental guidelines produced to manage environmental
degradation that results from large-scale developmental projects in the Third World. However,
according to Wight (2012) and McMichael (2012) development of lending policies across financial
institutions is greatly uneven, and the framework has not stopped lending to projects with significant
environmental and social costs. Although the framework has improved relations between financial
institutions and stakeholders, a lack of transparency undermines external accountability. Thus wright
(2012) concluded that it is important to consider the scope for increased harmonization of
environmental and social lending policies in international banking. According to Williams (2013) and
Conley et al., (2011) the EPs only apply to project finance, which is the method used to
provide private capital for large, privately sponsored infrastructure projects such as dams, oil
and gas pipelines, mines, electrical power plants, and telecommunications facilities. Hence,
according to Williams et al.,(2015) and Lozinski (2012) due to the high risks that might slow
down or derail the project financed by lending institutions, the EPs emerged in part as a way
to manage the following concerns: human rights and labour issues, community relationships,

indigenous people's rights, environmental issues, and political turmoil generally.

According to Maconachie (2014), Mahanti et al., (2013) Baker (2012) Meyerstein (2013),
Large-scale infrastructure projects frequently caused a number of environmental and social
threats on marginalized populations such as often indigenous people have very little political
voice in the project approval process particularly in countries with weak regulatory capacity.
Hence, authors such as Vogel (2018), Germain (2010) and Goldman (2006) in response to
this situation following pressure from international activists and the changing norms and
practices of development finance institutions such as the World Bank including some largest

commercial banks in the world created a global private regulatory regime known as the
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Equator Principles ("EPs ") to regulate their review of the environmental and social risks

flowing from their investments in these projects.

However, according to Slack (2012), Esteves et al.,(2012), Richardson (2009) and Wright
(2009), the acceptance of the Equator Principles by private financial institutions appears to be
a substantial step toward implementing environmental standards in developing countries that
lack adequate regulations. Three years after their commencement, discussion arises as to
whether the principles are actually encouraging environmental change remains. To this end,
Hardenbroo (2007) concluded that, notwithstanding a great deal of doubt regarding their real
effect, the Equator Principles evidently have improved the situation by placing the private
sector in an anticipatory environmental role and strengthening the public's ability to hold the
financial sector accountable for its actions. Therefore, according to Conley et al., (2011),
Schepers (2011) and O’Sullivan (2009) the main purpose of the Equator Principle is to
“ensure that the projects [the EPFIs] finance are developed in a manner that is socially
responsible and reflect sound environmental management practices “(Equator principle,
2003). Moreover, the Equator Principles apply to all financial projects with a total capital cost

of at least $50 million (Equator principle, 2003).

The financial projects categorisation is conducted based their level of environmental and
social risks as well as internal guidelines that are derived from screening conditions used by
the International Finance Corporation (IFC), the private sector arm of the World Bank

(Equator principle).

According to Hardenbroo (2007), the project's risks are assessed subject to the "type,
location, sensitivity, and scale of the project and the nature and magnitude of its potential
environmental and social impacts.” Hence, based on the level of environmental and social
risk, each project is categorised in the following manner: Category A projects are "likely to
have significant adverse environmental impacts that are sensitive, diverse or unprecedented.’
The risks to the natural habitat or cultural heritage sites of Category A projects are potentially
irreversible and may extend beyond the project site. Category B projects pose potentially
adverse environmental impacts on human populations or on important areas, such as
grasslands, forests, wetlands, and natural habitats. Category C projects are likely to have

minimal or no adverse impact on the environment.
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Specifically, Atti et al., (2017) and Muylaert et al., (2014) the potentially adverse impacts of
Category B projects are site-specific, frequently can be alleviated, and are hardly irreparable.
Nonetheless, both Category A and B projects require that the company proposing the project
to compile an Environmental Assessment (EA) report. While an EA for Category B projects
should comprise the same important elements as those mandatory for Category A projects,
Category B analyses normally are narrower in scope. However, Projects that fall into
Category C do not require an EA. The EA must include an examination of both the negative
and positive potential environmental impacts (The Equator Principles). In addition, Paek
(2012), Ouko (2012), Watchman et al., (2007) according to the equator principle (2006) the
EA must also address the project's compliance with the laws of the host country and indicate
the minimum applicable standards under the Pollution Prevention and Abatement Guidelines
of the World Bank and the IFC. In the case that the host country is categorised as a low or
medium middle-income country, it is important for the EA must take into account the
applicable IFC Safeguard Policies. More importantly, the EA must be consistent with the
classification procedures, as well as address the key environmental and social issues

identified in the classification process.

However, according to critics of the equator principles such as Bartley (2007) and Schepers
(2011), the moral legitimacy of the governance of the Equator Principles is highly
debatable, a serious issue for private governance patterns. According to O’Sullivan et al.,
(2009) and Solomon (2007), there are great gaps in the governance structure, and the
processes and content of much of the Principles which are left to each individual bank,
with little mandated transparency or accountability, principally at the level of individual
transactions. Hence, Schepers (2011) conclude that the EP is a significant set of
principles protecting environmental and social concerns in distant and under-developed
areas. Nonetheless, the governance mechanism of EP is in need of consolidation through
enhanced governance, clear metrics, adequate disclosure, and a strong network.
According to Schepers (2011), the EPFIs must progress in these areas if they are to
realize the reputational capital they perceive to be available. Hence according to Bartley
(2007) critic of the EP are that contrary to other voluntary sustainability initiatives, there are
no agreed-upon methods for certifying that a project meets EPs standards, furthermore, there
are no organizations licensed to certify compliance. Somewhat, the EPs rely on self-
enforcement by the member banks. Each institution that adopts the EPs asserts that it has or

will put in place internal policies and processes that are in line with the Eps (ibid).
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Weber (2014) analysis of the Equator Principles Reporting asked the question to know
whether Financial Institutions Meet Their Goals. Hence, according to Weber (2014) stressed
that, although the majority of members report about risk categories, sectors and regions, only
a minority report them in a way that enables readers to combine the figures and to analyze
how risk occurs in certain regions and sectors. Furthermore, Weber (2014), the reason for this
practice is that most projects are not usually listed in a way that they are identifiable, the
reports are non-transparent, making it impossible to allocate social and environmental

impacts to certain projects, sectors and regions.

¢) World Bank Group Environment, Health and Safety Guidelines

According to Berkel (2007) and Cammack (2004), the World Bank is an international
financial institution that offers loans to developing countries for capital programs and it has
two ambitious goals of ending extreme poverty as well as boosting shared prosperity. As a
leading international financial institution, the WB has elaborated EHS guidelines to guarantee
that projects they fund are environmentally and socially sound (Gunningham and Sinclair,
2017). Hence, Bruns (2014), Basu et al., (2013), Clayton et al., (2009) the WB
Environmental, Health, and Safety (EHS) Guidelines constitute practical guiding and referral
documents with common and precise industry sector illustrations of Good International
Industry Practice (GIIP). The EHS Guidelines are applied as suggested by the relevant
standards and policies in the event of any member of the World Bank Group involved in a
project. Furthermore, according to (Rich, 2014) the WB EHS Guidelines are fashioned in a
way to be applied in conjunction with relevant Industry Sector EHS Guidelines that offer
guidance to operators on EHS matters in particular industry sectors. However, regarding

complex projects, it is best to use various industry-sector guidelines (IFC, 2007).

According to Ncube (2015) and Blackburn (2012), the environmental, health and safety
(EHS) Guidelines cover the procedures and performance levels usually believed feasible in
new facilities by existing knowledge and expertise at affordable price. When EHS Guidelines
are applied to existing projects, it may include launching targets that are site-specific as well
as a fitting schedule of accomplishing them (Winter, 2010; Marshall, 2008 and Wong, 2012).
Furthermore, according Silva et al., (2018), Prevention (2012) and Kiene (2010), the use of
the World Bank EHS Guidelines should be adapted for impacts identified in a specific project
based on the findings of an environmental assessment that considers site-specific conditions

like the environment, country’s legislation and related projected factors (IFC, 2007).
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Therefore, the implementation of procedural recommendation should be conducted by skilled
and competent individuals’ professional. However, Wong (2012) argues that in the situation
of a country where the project is conducted having legislation that differs from operational
standard stated in the World Bank EHS Guidelines, projects are then expected to achieve
what is more rigorous. If not as rigorous as stated by arrangements in EHS Guidelines in
respect of particular project conditions, a systematic justification for any proposed options is
essential as part of site-specific environmental valuation (ibid). Furthermore, according to the
IFC (2007) and Geoff (2003), the justification must prove that the selection of different

performance levels safeguards the environment as well as human health.

In the mining sector, according to Sinclair (2017) and Belem (2009), the World Bank EHS
Guidelines linked to mining operations and involving ore processing facilities which can
happen throughout the mine lifecycle. Instruction for the administration of EHS problems
usually occurring in big projects is presented in the General EHS Guidelines. Hence, The
EHS Guidelines for Mining consider habitat modification as a serious risk to biodiversity
linked with mining. Furthermore, Heikkurinen (2017) and Silvis et al., (2013) the EHS states
that habitat modification can happen at any phase of the mining cycle with the highest
possibility for the short-term or irreversible alteration of earthly and aquatic environments
taking place during the stage of starting mine and when the mine is operational. Nevertheless,
during exploration activities, there is often a need to develop access roads, haulage passages,
and mobile camps to accommodate employees which usually causes different extents of
clearing of land and influx of secondary. It depends on the type of mine the amount of the
land that will be cleared to accommodate various mine infrastructures ranging from process
plant to roads (IFC, 2007). The World Bank EHS Guidelines for Mining identifies the
necessary conservation requirements and development implications in a manner that is well-
matched with land use requirements of local communities. Hence, according to the IFC
(2007), the recommended approach for mining activities requires taking into account critical
biodiversity, protected areas, habitat remedial programmes and the adverse effect of
population growth on infrastructure and biodiversity. This includes engaging with important
biodiversity stakeholders to comprehend any incompatible land-use strains and the

community reliance on natural resources and/or conservation needs that occur in that area.
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d) IFC Performance Standards on Environmental and Social Sustainability

The International Finance Corporation is an international financial institution that offers
investment, advisory and asset management services to encourage private sector development
in developing countries. According to Spratt et al., (2012) and Murphy (2010), the IFC is a
member of the World Bank Group as a private sector arm which focuses on reducing poverty
and promoting development. It achieves this through mobilising financial resources for
private enterprise, promoting accessible and competitive markets, supporting businesses and
creating jobs and providing necessary services for the poverty-stricken and vulnerable. IFC’s
Sustainability Framework expresses the calculated pledge to sustainable development and is
an important part of IFC’s method to risk management. The Sustainability Framework
involves IFC’s Policy and Performance Standards on Environmental and Social
Sustainability, and IFC’s Access to Information Policy. The Policy on Environmental and
Social Sustainability defines IFC’s obligations, activities, and duties linked to environmental
and social sustainability. The Performance Standards are focused at clients, giving direction
as to how to detect threats and effects and are tailored to help eliminate, restore and control
impacts as a strategy of conducting business in a viable manner, including consulting
stakeholders, and it is the responsibility of the client to reveal the activities the project
involves. In scenarios where funding is directly from financial institutions, IFC wants its
clients to use the Performance Standards to safeguard environmental and social threats and

effects to boost development prospects (IFC, 2006).

The word “client” is utilised across the Performance Standards mostly to define the
individual or organisation executing the project being funded or who received the project
finance depending on the layout of project and type of funding. On top of satisfying the needs
under Performance Standards, clients should obey the relevant national law as well as those
laws fulfilling responsibilities of that country where the project is proposed under
international law. The World Bank Group Environmental, Health and Safety Guidelines are
practical guiding documents with general and precise examples of industry sector illustrations
of good international industry practice. According to Birley (2013), Prevention (2012) and
Dong 92010), during project evaluation the IFC is dependent on the EHS Guidelines as their
practical source of information. The EHS Guidelines has performance levels and procedures
that are acceptable to IFC and that are usually considered as achievable and affordable in new
facilities using existing technology. For projects funded by EP FI, the use of the EHS

Guidelines on existing facilities could require setting site-specific targets with a suitable
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timeframe of accomplishing them. The EIA process can suggest other targets or methods
whether high or low, if tolerable to IFC, then considered as a project or site-specific
requirements (IFC, 2006).

The General EHS Guideline comprises information on wide-ranging environmental, health,
and safety issues potentially applicable to all industry sectors. It must be applied in
conjunction with the related industry sector guideline(s). The EHS Guidelines may be
sometimes restructured. When the country where the project is being carried out the
legislation is different from stages and procedures outlined in the EHS Guidelines,
developments are projected to accomplish any which is additional rigorous. If less rigorous
stages or methods are suitable in the interpretation of certain development conditions, a
comprehensive and exhaustive explanation for any planned option is required as of the onsite
precise environmental assessment. This validation must exhibit that the selection for any

optional performance level is considerate of human health and the environment (IFC, 2006).

According to Rode (2016), Milder (2015) and Higman (2013), of particular relevance to
biodiversity conservation is Performance Standard 6 identifies that safeguarding and
preserving biodiversity, sustaining ecosystem services, and protecting existing natural
resources is essential to sustainable development. The requests outlined in this Performance
Standard have been directed by the CBD. According to Durning et al., (2017) and Cardinal et
al., (2013), the environmental and social risks and impacts identification process determines
the application of Performance Standard 6. The client’s Environmental and Social
Management System (ESMS) informs and guides the actions needed to meet the
requirements of the Performance Standard. According to Suter (2016), Bernabou (2014) and
Rosa (2015), having considered the risks and impacts, the Performance Standard is applicable
to developments situated in modified, natural and critical habitats that have a likelihood of
impacting on or depending on ecosystem services that the client has the power to manage, as
well as on projects that include the generation of living natural resources like agriculture,

fisheries and forestry.

According to Niner (2018), Ali (2018) and Joao et al., (2011), biodiversity conservation and
management also involve the use of the mitigation hierarchy, more specifically the
biodiversity offsets. These are usually used as a last viable option after all the prevention,
minimisation and restoration measures have been applied and there are residual impacts.

Biodiversity offsets conservation outcomes involve compensating for significant residual to
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accomplish quantifiable conservation results that can sensibly be anticipated to achieve no net
loss and rather a net gain of biodiversity; however, a net gain is needed in critical habitats.
The planning of a biodiversity offset must observe to the “like-for-like or better” principle

and should be executed in line with key accessible data and existing practices (IFC, 2006).

The principle of “like-for-like or better” shows that biodiversity offsets should be structured
to protect similar biodiversity assets that are being impacted by a project. In some instances,
areas of biodiversity that are affected by development could be of national or community
value, therefore similar areas with same biodiversity components should be a priority for
conservation even where they are under threat, hence they need thorough management. In
such circumstances, it is wise to opt for an offset involving swapping (i.e. where the offset
aims for the biodiversity of higher priority than the impacted by the project) as for critical
habitats; it will meet the requirements of Performance Standard 6. If a client is planning the
design of an offset as a restoration method, sourced specialists with familiarity in offset
design and application should be used (IFC, 2006).

In a case where a client is buying from a primary producer, especially what is not to be
produced in the areas where there is a significant modification of natural ecosystems or
critical habitats, this has to be included in the ESMS to assess the primary suppliers. The
verification process can detect the origin of stock and the habitat type of the area of
production. According to Willard (2012), the client will arrange a continuous assessment of
the client’s main supply chains, minimise sourcing from suppliers that prove they are not
adding to the substantial change of natural and/or critical habitats (this can be shown by
supply of certified product, or effort towards verification or certification under a reliable
scheme in certain commodities and/or locations). Furthermore, Porter et al., (2006) and Smith
(2003), it necessary, call for actions that will lead to the client over time changing his
contractors to those that can prove to be not responsible for the substantially affecting the
environment. The capacity of a client to entirely deal with these threats will depend on the
client’s level of influence and dealing with his key suppliers (IFC, 2006). Biodiversity
impacts arising from project development and persisting even after appropriate avoidance,
minimisation and restoration measures have been applied. A biodiversity offset should be

tailored and used.
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2.3 Contextualising the literature: Developed countries ‘perspective of
environmental legislation in sustainable mining practices

Developed countries in contrast to developing countries or countries in the south are
characterised among others by wealth accumulation, relatively high economic development,
high level of health and literacy. Furthermore, developed countries have well established and
organised institutions including civil societies and environmental organisations.
However, up until recently, developed countries were the primary natural resources
consumers and the primary environmental polluters (Paul and Kiki, 1991). For these
reasons, they are at the forefront of international and global environmental issues (Hunters,
Salzman and Zaelke, 1998). Therefore, in this section, the use of environmental legislation
in sustainable mining practices of two developed countries where mining has played an

important role in its socio-economic development is analysed.

2.3.1Canada

The environmental management mandate of Canada’s government exists at both the
provincial and federal level since 1970. According to Hilson (2000) and Meek (1996), the
principal environmental regulation of Canada is the Canadian Environmental Protection Act
(CEPA) proclaimed in 1988 which applies to the protection of the environment and health of
Canadians through a comprehensive regime to control toxic substances at every step of their
lifecycle. Among relevant Canadian federal environmental regulations, the ones affecting
the mining sector are the Clean Air Act (1971), Clean Water Act (1972), Fisheries Act
(1972), and Environmental Contaminants Act (1975). Furthermore, according to Hilson
(2000), the Department of the Environment is responsible for ensuring that the environment
is adequately protected and conserved. As a result, they put in place guidelines and

standards that are consistent with the spirit of the legislation (Hilson, 2000).

Specific to the mining sector, Canada is among the pioneers in the world to consider the
sustainability of mining. The starting point for Canada's approach to sustainable mining
is the introduction of sustainability principles into Canada's mining policies and
programmes (Government of Canada, 1996). After the introduction of sustainable

development principles into Canada's mining policies, Canada's federal government has
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faced significant challenges in translating sustainable mining concepts into a workable
policy framework with measurable policies (ibid.). Therefore, according to Hison, (2000)
stressed that in 1996; the federal government of Canada successfully adopted and
implemented the Government of Canada's Minerals and Metals Policy: Partnerships for
Sustainable Development. This policy is intended to lay the foundation for a governance
approach to the mining sector. Essentially, according to Prno et al., (2012), Adams (2008),
Jickling et al., (2008) this policy defines the structure, responsibilities, roles, objectives and
strategies of the government for sustainable mining development. In 2008 the Federal
government of Canada approved the 2008 Federal Sustainable Development Act of 2008
with greater emphasis on the principles of sustainable development for the efficient use of
natural resources and the promotion of the socio-economic well-being of Canadians. The
essence of this legislation was to put more emphasis on the need to equate environmental,

social and economic priorities in mining projects (Sustainable Development Canada, 2010).

Furthermore, according to Jenkins and Yakovleva (2006) in 2004 the Mining Association of
Canada (MAC) made a commitment to responsible mining called Toward Sustainable
Mining (TSM). According to Fritzpatrick et al., (2011) TSM is a set of tools and regulations
put in place to ensure the effective management of mining risks and show leadership
through engagement with local communities, leadership in the world best practices, and
commitments to the safety and health of employees and surrounding communities. Thus,
the TSM's primary objectives are to enable mining companies to meet the company’s
mineral and energy needs in the most socially, economically and environmentally
responsible manner which is in accordance with the fundamental strength of accountability,

transparency and credibility.

According to Revuelta (2018), notwithstanding Canada's introduction of sustainable
development principles for the management of the mining sector, according to available
information, the Canadian mining development projects in developing countries are not
subject to the same principles and standards (Himley, 2010a; Revuelta, 2017 and National
Report of Canada at CSD-18/19). While mining activities have been the source of economic
growth, social benefit and infrastructure development they have failed to provide sustainable
benefit to local communities that have been affected in their region or location (National
Report of Canada at CSD-18/19). This report reveals the dual standard of the sustainable

mining approach of large companies around the world.
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.3.2 Australia

According to Australia (2009); Basu and Baafi (1999) Australia is one of the largest copper
producers in the world, and the mining industry contributes significantly to the country’s
GDP. According to Environmental Australia (2008) report, minerals and energy accounted
for 47% of merchandise exports and 37% of total exports, and its contribution to the
country's wealth over the past 20 years was valued at $500 billion. Regardless of its
contribution to the country's development, mining in Australia faced significant
environmental challenges such as tailings discharges into streams, seasonal floods and acidic
waters, the collapse of heaps of tailings and sterile, soil contamination. As a result, the
Australian government has recognised the fundamental importance of viewing the health of
the natural environment as the keystone for the economy, society and ecology. According to
Welford (2014) and Barnejee (2008) from this approach, Australia has developed a strategy
called the National Strategy for Ecologically Sustainable Development (ESD). ESD focuses
on good governance and effective management of renewable and non-renewable resources
(Mejia, 2013 and Moldan et al., 2012).

The effectiveness of environmental governance in Australia is based on the precautionary
principle contained in the ESD. In order to identify and develop best practice strategies for
environmental management in the mining sector, the Australian Department of Environment
has partnered with the mining industry and emphasises the importance of environmental
impact assessments (EIA). Furthermore, Frank et al., (2010), Solomon (2008) and Golob
et al., (2007), mining best practices in Australia were formed through consultations and
partnerships between the Australian Government's Department of Environment, and the
mining industry. Furthermore, Australia and the mining sector have adopted the concepts of
sustainable development as defined by the Brundtland Report (1987) and refined by the
1992 Rio Summit. According to Burkeland (2012) and Mudd (2010), Australia’s approach
to sustainable development is based on the fact that it is necessary to minimise
environmental damage by improving the planning, management and rehabilitation of the
environment in the mining and energy sector. However, all environmental achievements
must be communicated to the public (Environmental Management in Mining Best Practice,
2002). Australia has also put in place a Water Management System (WMS) to prevent water

contamination through the use of chemicals and other mining practices (ibid).
In 2006, the strategic management of water in the mineral industry was created, with the aim
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of promoting better management of water resources in mining and it was considered a vital
asset for all. Subsequently, according to Ghorbani (2017), in 2014 the government passed
the Water Accounting Framework for the Mining Industry law that calls for all mining
projects to be transparent and consistent about their approach to water measurement.
Therefore, mining companies should make efforts to understand the nature and sensitivity of

their surrounding environment.

In conclusion, the sustainable mining approach in Australia focuses on the EIA, and
that the mines should be constructed as planned and approved by the government. As a
result, regular monitoring and environmental auditing should be done by well-trained
personnel throughout the life of the mine to assess performance and implement
improvements where necessary. Also, obtaining a social license to operate has become a
prerequisite for creating a business-friendly environment (Prno, 2013; Thomson and
Boutelier, 2011; Prno and Scott Slocombe, 2012). Furthermore, according to Schaltegger
(2017) and Turkey (2009), it is important to know that, this approach has also led to the
concept of corporate social responsibility, which has grown in scale and is increasingly
linked to the concept of sustainable development to ensure that environmental and
community issues are adequately addressed. Hence, according to Epstein (2018) the
Australian sustainable mining practices approach in four gradual steps interlinked are as
follow: (i) Only revenue maximising; (ii) Efficient: enhancing performance through
individuals’ activities; (iii) Effective: improve benefit and performance through connectivity
with the environment, communities and industry; (iv) Sustainable: embedding sustainability
in all decision making and business practices to consider the economic and environmental

needs of current generations without compromising the needs of future generations.

2.4 Contextualising the literature: A developing countries ‘perspective of
environmental legislation in sustainable mining practices

Developing countries are also referred to as countries of the south. They are
characterised by poor large populations, high illiteracy, poorer life expectancies, and poor
socio-economic infrastructures. In contrast, many developing countries have rich natural and
minerals resources but lack general technical and scientific knowledge as well as legal and
economic expertise required for the development of a given country. Furthermore,

developing countries are characterised by poor government institutions which are under-
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staffed and managed in some cases by unqualified government officials. In some
developing country, the environmental concerns are not given much attention because the

focus is on poverty alleviation which is sometimes to the cost of the environmental quality.

Therefore, in order to address the lack of legislation in developing countries, a number of
international declarations must be considered. For example, according to Elliott (2004,
1998), principles 9-12 of the Stockholm Declaration of 1972 stated that many environmental
problems in developing countries are caused by underdevelopment, therefore, they must
include access to aid, technology and other forms of assistance. In the same way according to
Beder (2013) and Clemencon (2012), Principle 3 of the Rio Declaration 1992 reaffirms the
right to development by emphasising in Principle 5 the significance of eliminating poverty
and paying particular attention to the needs of developing countries in Principle 6. Principle
7 highlights the particular responsibility in view of the pressure that societies of developed
countries place on the global environment based on their technological and financial

resources at their disposal.

Agenda 21 chapters also address many challenges faced by developing countries such as
changing the consumption patterns with particular emphasis on actions that developed
countries must play on financial resources and mechanism and technology transfer (Adger,
Benjaminsen, Brown & Svarstad, 2001). In the same wvein, Article 5 of the Montreal
Protocol of 1990 focuses on a 10 year grace period which is given to developing
countries before complying with a number of requirements. Furthermore, according to the
Framework Convention on Climate Change emphasised on the right for any country to
determine its own development priorities. Hence, Article 3.2 requires that specific needs

and attention be given to developing countries.

Based on international declarations, the study analyses the manner in which two developing
countries with a long history of mining activities for economic development have

incorporated and adapted their environmental legislation for sustainable mining practices.

2.4.1 Chile

According to Castro and Sanchez (2003), Chile has a long history of mining activities,
a well-developed copper mining sector and the world's largest copper producer,
accounting for 56% of the $59 billion in total exports. According to O’Callaghan et al.,
(2017) and the Chilean Copper Commission (2009), the estimated combined foreign direct
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investment in the mining sector for the period 2009-2013 reached US$30 billion.

The basis of the sustainable mining approach in Chile is based on the country's
constitution which states that “... sovereignty recognises a limitation in its exercise,
the essential rights flowing from human nature and that State bodies have to respect and
promote such rights, as guaranteed by the Constitution of September 11, 1980, and
amended on August 17, 1989. Chile's sustainable mining development approach is also
based on the 1994 EIA system, which requires all mining projects to provide an
Environmental Impact Statement (EID) or EIA (Maxwell, 2009). The relevance of the
EIA process to sustainable mining in Chile is that the report must be submitted to the state
authorities concerned, among other things, by the national water authority and the Ministry
of Agriculture. Moreover, the EIA reports should be made available to the public for
comments to which mining development must respond to before the commencement of
any activities. Other critical aspects of the sustainable mining development approach in
Chile are: according to Barelli (2012) and Ward et al., (2011) Convention No. 169 of the
International Labour Organization (ILO) on Indigenous and Tribal Peoples that Chile has
ratified is a binding legal document aimed at ensuring the participation of indigenous and
tribal people and their consultation at all levels; The General Environmental Law of 1994
which led to the creation of the National Commission for the Environment and is
responsible for coordinating the environmental policy; Ghorbani (2016) the environmental
impact regulations of 1997; The creation of the Ministry of the Environment in 2010, which
acts as an assessment and compliance agency and imposes a fine on all environmental
offences; the introduction of a new law that obliges all mining companies to reduce
their environmental and health risks related to the closure of the mine; According to Franks
et al., (2011) and Kemps et al.,(2010)Some mining companies in Chile have committed to
the principles of sustainable development and the International Council on Mining and
Metals Sustainable Development Framework; according (Ghorbani (2017) Chile has also
taken initiatives to promote environmentally friendly practices and has signed a
Memorandum of Understanding with Canada on Cooperation for Sustainable Development
of Minerals and Metals with Canada to encourage the use of environmentally sustainable

technologies and practices in the mining sector (KPMG, 2016)

To counter the water and energy crisis, the Chilean government took some measures by

elaborating the Water Code of 2005 and Energy Code by reducing energy supplies for
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domestic use and the privatisation of the water resources of which private entities buy water
from the government in bulk to resell on the market. As a result, without water and

electricity, local communities can no longer remain in their homes (Alexei, 2009).

2.4.2 South Africa

According to Keeley et al., (2014) and Sadla et al., (2012) The South African case study for
environmental legislation for sustainable management of the environment and the mining
sector is young but advanced in the formulation and implementation process compared to
other sub-Saharan countries. Therefore, La Feri (2010) and Strydom et al., (2009) the basis
of sustainable mining practices in South Africa is found in the Constitution of the Republic
Act 108 of 1996 which provides for the protection of the environment from the activities
of harmful substances. Article 24 of the Constitution provides that:

() Everyone has the right to an environment that does not affect his health or well-
being; and

(ii) To protect the environment for the benefit of present and future generations by

taking reasonable legislative and other measures that:

a) Prevent pollution and ecological degradation;
b) Promote conservation and,;
c) Ensure sustainable ecological development and the use of natural resources

while promoting justifiable economic and social development.

Article 24 of the South African Constitution sets the standard for environmental governance
for the benefit of present and future generations, but it also specifies that all acts of
mining must contribute to the socio-economic development of local communities. More so,
South Africa has recognised that the potential impact of mining activities on landscape
change subsequently affect the natural habitat, populations, communities and ecosystems
(Sakoane, 2005). Thus according to Sutton et al., (2007) mining can have a significant
adverse impact on the environment, and the role of emerging legislation in shaping the
performance of mining companies in South Africa is of utmost importance. The
Constitution of the Republic of South Africa (Law No. 10 of 1996) defined the approach to
environmental rights and governance to ensure that the principles of sustainable

development are promoted in all development projects.
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According to Muiu et al., (2009) and Scott and Oelofse (2005), the formulation of South
Africa's environmental policy began in the late 1980s and early 1990s with the development
of the Integrated Environmental Management (IEM) procedure. According to Redclift
(2005) and Morgan (2012), South Africa has sound environmental legislation that promotes
sustainable development that supports public participation, impact assessment and

environmental management.

Environmental management standards are formulated in the White Paper on Environmental
Management published on July 28, 1997 with the vision “to unite the South African people
in a society where all people have enough food, clean air and water, houses and green
spaces in their neighbourhoods, allowing them to live in spiritual, cultural and physical
harmony with their natural environment”. The focus of the White Paper is to insist on the
role and vision of government institutions to ensure that all mine development activities
promote the rights of all citizens to a clean environment. Therefore, according to
Geissdoerfer et al., (2017) and Loorbach (2010) this vision can be achieved through a new
model or paradigm of sustainable development based on integrated and coordinated
environmental management. The 1997 White Paper on Environment Management proposed
a paradigm for promoting the health of the environment and the well-being of all South
African citizens by addressing the following issues: The quality of life of people and their
living environment and daily work; Equitable access to land and natural resources; The
integration of economic development, social justice and environmental sustainability; More
efficient use of energy resources; The interaction between population dynamics and
sustainable development principles; The sustainable use of social, cultural and natural
resources; Public participation in environmental governance, and the preservation of the

country's environment.

According to Lorek (2013), Gibson et al., (2013) and Prior et al., (2012) it is clear from the
White Paper on the Environmental Approach that the country intends to promote sustainable
mining and the use of natural resources for the promotion of the well-being of the
community. However, a significant adverse impact of mining is still ongoing, and the local
communities are still complaining about the socio-economic injustices in the mining sector,
for example, the case of Marikana. Furthermore, the significant environmental impacts on
mining occurred before the enactment of the 1996 Constitution. In this regard, Sutton et

al.,(2007) argued that the mining sector has led to significant legacies for citizens to bear
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and the state to overcome.

In order to put in place, the White Paper on the Environment Management, the
Constitutional Law for a Clean Environment and the well-being of all citizens, the Ministry
of Environment and Tourism (DEAT) promulgated Act No. 107 1998 on environmental
management. According to Higman (2013), Brown et al.,(2009) and Kemp et al.,(2005) it
has incorporated the principles of sustainability and good governance into a policy
document that sets the standard for environmental management and places the needs of
people at the centre of development projects. The National Environmental Management Act
No 107 of 1098 contains 18 environmental principles that should guide administrative and
judicial decisions in the area of environmental management (Khoza et al., 2007 and Sutton
et al., 2007: 91). NEMA Article 2 (4) (a) recognises the possible negative impacts of
development but advocated a risk-averse approach for any impact identifies, anticipated, and

avoided as far as possible or minimised and corrected.

According to Elbra (2017) and Sutton et al., (2007) specific to the mining sector, is the
Mineral and Petroleum Resources Development Act (MPRDA) (No. 28 of 2002), which
gives effect to section 24 of the Constitution by ensuring that mineral and petroleum
resource extractions in the country are conducted in an orderly and ecologically sustainable
way while promoting justifiable social and economic development. Furthermore, Redclift,
(2005) argues the Minister of Mineral Resources is responsible for the implementation of
the MPRDA and ensures the sustainability of the South African mining and oil industry

under NEMA and promotes socio-economic development.

According to the South Africa Department of Environmental Affairs (2013), South
Africa has put in place sound environmental legislation to promote sustainable development,
which includes laws that promote public participation, impact assessment and environmental
management. An excellent example of a piece of legislation that ensures sustainable
management is the Minerals Act of 1991 stipulates that mining companies must submit an
annual Environmental Management Programme (EGR) Performance Appraisal Report to the
Government to monitor compliance levels. Also, according to Article 19 of the National

Water Law of 1998 (RSA, 1998), companies are held responsible for any pollution on their
property.
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2.5 The challenges of environmental legislation in the mining practices of
developing countries

The concept of sustainable mining practices in developing countries is still in its infancy
stage and has to overcome many challenges to mature. Mining activities have been
identified as a critical sector with the high potential to help developing countries develop
their economies and reduce poverty. Nevertheless, according to Stead et al., (2014) and
Idowu et al., (2013) many challenges must be overcome in order to achieve sustainable
management of the environment and sustainable mining. The study grouped the challenges

in terms of economic, social and environmental.

2.5.1 Economic challenges

According to McMichael (2012), Escobar (2011) and Slack (2009) policy-makers as well as
international policy advisers under the influence of neoclassical economic theories have
encouraged mining development worldwide and especially in developing countries, with
the belief that it will contribute to increasing production, export income, tax revenue and
reduce unemployment. Furthermore, Ross, 1997, 2004, 2008; Stevens, 2003 it has been
assumed that economic growth will have an impact on reducing inequalities in income
distribution. However, in many developing countries such as the DRC, regardless of the
abundance of mineral deposits and increased foreign direct investment, these have not

translated into economic prosperity.

Crowson (2009) and Ross (2008) both emphasised that independent of the mineral-rich
deposit and economic growth, poverty and inequality have increased. Also, the mineral
wealth of many developing countries such as Algeria, Angola, Colombia, Nigeria and the
DRC has resulted in armed conflict, corruption, increased country risks and reduced foreign
investment (Ross, 2004; Ross, 2008). Therefore, mineral wealth is called a “resource trap or
trap of inequality” (ibid). What characterises the lack of positive economic outcomes of
mineral resource investments in many of the developing countries mentioned above is poor
governance, political interference and economies by some elites who, in many cases, have

led to poor management of the mining sector and predatory behaviours (Stevens, 2003).

According to Kirsch (2010), in order to achieve sustainable mining, the government has an
important role to play. It is for this reason that, Szablowski (2007) and the World Bank and

International Finance Corporation (2002) note that governments are encouraged to control
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mineral resources and the mining sector. However, government control can quickly lead to
administrative or bureaucratic excesses and corruption among state officials which often
leads to the trap of mineral inequality (ibid). Furthermore, according to Szablowski, (2007),
the lack of political will and corruption also makes the situation of trying to change very
difficult as they are required to change economic, social and political practices.

2.5.2 Environmental challenges

Mining involves the extraction of economically valuable minerals by developing
excavations and processing the ore. This means that the environments in which these
operations take place are vulnerable to any form of environmental degradation that must be
overcome by sustainable mining practices. The MMSD (2002) report on mining activities
notes that mining activities always start with digging and removing arable land, including
fertile land, and all vegetation with its biodiversity. Which is the reason why the current
models of mining and mineral production have had a significant impact on the local
community and the environment? (Frank et al., 2010; Worrall et al., 2009; Giurco et al.,
2012) Also, the magnitude of the impact continues to increase as production increases and

ore quality declines.

The decline in ore quality means that more ore must be mined to achieve the quality
required for metals (Topp et al., 2008). As a result, the need for more ore means increased
waste rock production and greenhouse gas impacts per tonne of product (Mudd, 2007).
Furthermore, according to Schiavi (2013) and Moran et al., (2014) mining activities have
created an unacceptable legacy of social and environmental impact in the long term in many
parts of the world and the impact ranges from geographic and cultural displacements of
indigenous communities to contamination of water, air and land with toxic by-products.
Furthermore, MMSD (2002: 234) states that “mining generates a variety of waste
materials, including overburden, waste rock, tailings and heaps of leached ore”. Thus
Brian et al., (2010) analysis of natural and environment identified different types of mining
impacts that must be addressed during activities and propose actions to be considered in

order to achieve environmental sustainability (Figure 2.3).
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Environmental Issues
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Noise, Vibration, Light Infrastructural Development wood, chemical substances
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Avoid, Manage, Clean, Avoid, Manage, Restore, . S
Remediate Rehabilitate, Offset Avoid, Minimise, Manage

During and/or Post Mining

Figure2.3: Mining environmental impacts and proposed solution (Brian et al. (2010)

Reed (2002) notes that, in developing countries, the primary cause of environmental
degradation caused by mining activities is poor mining practices, lack of public funding,
and the lack of professional and technical capacity to mitigate mining problems. More
worrying is the fact that some governments ignore specific negative environmental
consequences (MMSD, 2002; Tarras- Wahlberg, 2002; Tarras-Wahlberg and Nguyen,
2008).

2.5.3 Social challenges

Mitchell (2001) stressed that given the complex nature of society and the effect of the
economy on the natural environment; it will be difficult to measure the negative social
impacts of mining activities. According to the MMSD report (2002), the impact of
mining can be classified as social, cultural and political. Indeed, mining activities
generally take place in remote areas where socio-economic infrastructure is limited. As a
result, mining development leads to migration of the population to the area, which can

lead to social problems due to overpopulation (MMSD, 2002).

Ross (2004 and 2008) emphasises that population growth still affects local capacities and

resources such as the health care system, education, police, and water supply. Also, the
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increase in population will lead to higher market prices that most local communities cannot

afford because many local communities in the mining areas are poor.

Furthermore, it is important to note that mining activities attract more men than women,
which can lead to prostitution and alcoholism (MMSD, 2001). As a result, some diseases
that were not part of the community, such as HIV and AIDS, can occur due to overcrowding
and prostitution (MMSD, 2001). Other social challenges are related to the violation of
employee rights and negligence to their health and safety. Thus according to Martin (2006),
social challenges in the mining sector if not well managed can lead to social conflicts
between the mining company and the local community. In some cases, displacement and
resettlement in the community can also create new social challenges for the displaced
community and the receiving environment. Haselip & Hilson (2005) and Rockloff & Lockie
(2006) concluded that local and indigenous populations are often marginalised and

disadvantaged as a result of the mining development projects in their regions.

2.6 Knowledge gaps and relevance of the study

The literature review shows that the issue of sustainable development in mining activities
has been extensively discussed globally. So far, the primary concern has been the
integration of economic, social and environmental considerations in mining operations.
Furthermore, according to Ali et al., (2017) and Kirsch (2010), the principles of sustainable
development should be taken into account in the decision-making process and create a
balance between the three factors of sustainable development. It is for this reason that the
study was conducted. One of the objectives of the study in the Katanga Copper Belt was to
identify how the application or administration of environmental legislation can contribute to
advancing the application of the concept of sustainable development in mining and
contribute to community development. The study examined the environmental legislation
administration approach and challenges that have hindered the administration of
environmental legislation in promoting a sustainable mining practice. Indeed, one of the
missing links in the literature is the practical steps and systems for decision makers to take
into account and integration of the concepts of sustainable development from concept to
execution. Environmental Legislation provides guidelines for mining that, if observed,
should result in sustainable mining practices in the Katanga Copper Belt for economic
growth, job creation and poverty reduction. Environmental laws and regulations are put in

place to limit the amount of water, air and land pollution caused by mining activities as well
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as to prevent any form of development on the vulnerable environment. The study examines
in more detail how EL promotes the constitutional right to a healthy environment for local

communities and encourages their participation in the decision-making process.

Thus according to Birkland (2015) and Musso (2000), the effectiveness of environmental
legislation implementation in the mining sector has produced more positive results in
developed countries than in developing countries. The study aims to contribute to the
formulation and administration of environmental legislation for the promotion of
sustainable mining in the Katanga Copper Belt and developing countries as a whole.
Developing countries are characterised by poor governance and corruption which result in
significant negative impacts on the local community and the environment (Giurco et al.,
2012). More importantly, local communities do not benefit from mining revenues. The
study proposes a management approach to ensure that mining revenues benefit the local

community in a healthy environment.

2.7 Chapter conclusion

This chapter places the study into the broader disciplinary literature on the central themes
and issues arising from the study. The central themes and issues are environmental
legislation, mining, sustainable mining and sustainability, local community development
and sustainable environmental management of the mining sector (Meyers (2018). It has been
shown in this chapter that environmental legislation has an important role to play in the
mining sector. Although the mining sector and mining activities have played an important
role in the development of humanity, they are still relevant and essential for the
development of developing countries with mineral resource economic bases, and the
Katanga Copper Belt in particular. However, the mining sector is also one of the biggest

contributors to environmental degradation in the areas where it is taking place.

In this chapter it was shown that it is possible to conduct mining activities which are safe,
use resources efficiently, focused on economic growth, promote community development
and protect the environment for future generations. Nevertheless, Idowu (2013) in the
current global economic context, it is important to take into consideration the concept of
sustainable development to balance the needs of today’s generation without damaging the
possibility for the next generation to survive. Therefore, this chapter demonstrated the

model outlining the concept of sustainable mining practices which incorporate the economy,
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environment, community, safety, and efficiency.

It has been shown further in this chapter that the incorporation of sustainable development
principles into environmental legislation and policies for sustainable management of the
environment is not enough to promote sustainable mining practices. The promotion of
sustainable mining will require the administration of environmental legislation through
efficient government institutions and qualified human resources for implementation,
monitoring, and evaluation. This means that environmental legislation requires good
governance of the mining sector for sustainable management of the environment and
sustainable development of local communities. Nevertheless, Mayda’s (1985) literature
illustrates that developing countries would be able to solve their environmental problems
through environmental legislation. However, particular attention must be given to the
conceptual and application approach to avoid promoting only one aspect of sustainability
such as promoting only the economic gain of the country and not considering the
protection of the environment. Therefore, there is a need for the DRC to adopt and put
in place environmental legislation and policies that balance the economic needs of the

country and the protection of the environment as well as community development.
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CHAPTER THREE

AN IMAGE OF THE STUDY AERA:
HISTORICAL AND CONTEMPORARY
PERSPECTIVES OF ENVIRONMENTAL
LEGISLATION ON MINING ACTIVITIES IN
THE KATANGA COPPER BELT

3.1 Introduction

The objective of this chapter is to present a general overview of the geographical and
socioeconomic characteristics of the study areas in which the study was conducted. This
chapter is divided into three sections. The first section presents a profile of the DRC. This
section also provides geographical and socio-economic characteristics of the DRC. The
second section introduces the Katanga Copper Belt as the primary study area. The third
section briefly discusses the Katanga Copper Belt, outlining its geographic context,
including its history of mining development, how it shaped the region, including the
development of environmental legislation. It should be noted that the primary purpose of
this chapter is to present the country and geographical location of the study area in order to
facilitate a better understanding of the unsustainable environmental and socio-economic

conditions in which the study was carried out for future sustainability.

3.2 Country profile of the DRC

The DRC is located in the centre of the African continent and covers an area of 2,345,409
km? for approximately 86,790,567 million inhabitants (UN World Population Prospects
Revision, 2019). It shares borders with nine other African countries which are Rwanda,
Uganda, Burundi, Tanzania, South Sudan, the Central African Republic, Zambia, Angola
and the Republic of Congo (Kibasomba, 2005). The land use distributions are, 11.4% of
agricultural land (3.1% of arable land, 0.3% of the permanent crop, and 8% of

permanent pasture), 67.9% of forest and 20.7% for other land use (Ickowitz et al., 2015).

The fragile economy of the DRC resurfaces after years of conflict and instability

(Kibasomba, 2005). However, 87.7% of the population still lives in poverty, unemployment
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rates exceed 45%, and public institutions are weak (Vlassenroot and Raeymaekers, 2004).
Mining activities are the driving force behind growth, public sector investment, agriculture
and manufacturing which expand the economic base (Perks, 2011).

The country mineral resources include diamonds, gold, tantile, copper, cobalt, tin,
manganese, lead, zinc, coal, uranium and oil (Botula et al., 2012; Cuvelier, 2011; Geenen,
2014). According to Cuvelier (2011), the DRC is the world's largest producer of cobalt and
the world's fifth largest copper producer. However, the agricultural sector employs more
than 70% of the population and contributes more than 40% to the national GDP
(Ickowitz et al., 2015). Due to poor governance and weak government institutions over an
extended period, the DRC was considered a “failed state”. While other researchers
described the DRC as “the heart of darkness” in Africa, it has become an “abandoned black
hole” characterised by calamity, chaos, confusion and a bizarre form of social cannibalism

where society is its prey “(Trefon, 2004).

However, a closer look on the ground indicates a reality that shows something different and
a sophisticated arrangement. Trefon (2004) pointed out that “although it seems to lack all the
requirements to qualify it as a functional state, the Congolese political system persisted in
the most surprising way even during periods of apparent institutional collapse”.
Raeymaekers (2007) argued that the DRC's “surprising propensity to resilience”, political

and institutional, reveals a significant change.

Even though state institutions collapsed, many government officials remained in place, but
with a more fixed mindset and goals of self-service and personal enrichment (ibid.).
Trefon (2004) notes there are “new forms of the social organisation...to compensate for the
overwhelming failures of the post-colonial nation-state”. As a result, the failure of state
institutions has created a vacuum in state governance in many sectors of state institutions
while new actors have seized the opportunity to fill the void left by the central government
(Caspersen (2013) and Tull (2005). These new actors are armed groups (military
contractors, rebel movements, ethnic militia, and the military) operating in mining areas and
involved in various traditional state responsibilities such as tax collection
(Kibasomba, 2005). In 2015, the number of territorial provinces increased from 11 to
26 under the Constitution of the Republic of 2006 (Tull, 2018). The territorial subdivision of
the first 11 provinces was carried out with the aim of improving the capacity of state

governance and the urban socio-economic development infrastructure. The central
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government plans to bring the administration of the community closer to reduce poverty in
the country. Thus, the former province of Katanga which covers the entire Copper Belt of
Katanga is now subdivided into four territorial provinces, Haut-Katanga, Lualaba, Haut-
Lomami and Tanganyika (Banza et al., 2009; Geenen, 2012). The provinces are subdivided
into districts, territories, sectors, chiefdoms, groups and villages.

3.3 Study area: The Katanga Copper Belt

The research focuses on the Katanga Copper Belt of the DRC which is located in the
southwestern region of the DRC and covers three territorial provinces (Upper Katanga,
Lualaba and Upper Lomami). It is characterised by a dry and wet season, with rainfall of
about 49 inches per year (120 cm) (Cuvelier, 2011; Perks, 2011). In some parts of the
Katanga Copper Belt, rainwater is a source of water for some households (Cuvelier, 2011).
However, unregulated mining leads to acid rain and the loss of agricultural land in some
parts of the study area (Amisi, 2010). The Katanga Copper Belt is home to some of the

largest producers of copper and cobalt such as,

() Gécamines (GCM): A state-owned copper-cobalt mining company that held a
monopoly over mining concessions in the region;

(il) Katanga Mining Ltd: Which operates significant mining complexes in the
region, producing refined copper and cobalt;

(iii) Tenke Fungurume Mining: Previously held by the US and Canadian consortia
as majority shareholders and therefore sold its controlling interest to a Chinese
shareholder;

(iv) Ivanhoe Mines: Initiator of the Kamoa and Kakula projects, which are
currently owned by Ivanhoe Mines, Zijin Mining Group Co. Ltd and the DRC

government.

Figure 3.1 below illustrates the geographical location of the Katanga Copper Belt along
with the main cities. Note that the mining development is spread over the
entire Copper Belt with a high concentration of activities around the city of

Lubumbashi (the southern group), Likasi (the central group), and the Kolwezi (the western

group).
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Figure 3.1: Katanga Copper Belt location
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Jules Cornet revealed the first geological map of the Katanga Copper Belt and the vast
mineral deposits of the area (Perks, 2011; Pourret et al., 2016). However, the mineral
deposits were already partially exploited by the local indigenous population in the form of
artisanal mining (Perks, 2011). According to Amisi (2010), Jules Cornet first referred to

Katanga as a "geological scandal™ and as a "copper country".

3.3.1 Socio-economic information

The socio-economic characteristics of the Katanga Copper Belt are related to mining to

mining development activities (Banza et al., 2009; Cuvelier, 2011). The primary economic
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activity in this region is mining which concerns the overall financial performance of the
economy. According to Perks (2011) artisanal mining has become one of the most lucrative
sources of economic activity for many unemployed local communities. Agriculture and
livestock are concentrated on the Katanga plateau, while the eastern part of the region is rich
in mineral resources with a large deposit of copper, cobalt, tin, radium, uranium and
diamond (Geenen, 2012; Pourret et al., 2016). Most of the mining activities taking place in
the study area are in the hands of foreign investors while the members of the local
community are mainly engaged in artisanal mining (Ickowitz et al., 2015; Pourret et al.,
2016). The mining sector of the Katanga Copper Belt is the backbone of the economy. Most
of the secondary activities in the area were created to support the mining industry (Pourret et
al., 2016).

According to Ickowitz et al., (2015) despite the abundance of natural resources and a
relative increase in mining activities, mining revenues have not translated into a reduction of
poverty and the majority of the local community live below the global poverty line.
Furthermore, according to Cuvelier (2011) for a long time, Gécamines remained the
leading employer of the Katanga Copper Belt. As a result of the decline in mining output
and low demand for copper and cobalt, the Katanga Copper Belt socio-economic situation
deteriorated. Pourret et al., (2016) argues that this situation began with the collapse of the
Kamoto underground mine, which significantly affected Gécamines' production, and in turn
revenue, due to the poor governance of the mining sector. As a result, the socio-economic
infrastructure of the study area began to deteriorate critically, leading to a decline in the
quality of life. Furthermore, in the early 1990s, the Katanga Copper Belt experienced a dark
period of xenophobic attacks that drove out a large number of experienced Gécamines
(GCM) workforces (Cuvelier, 2011). The combination of the collapse of the Kamoto mine
and xenophobic attacks had damaged the region's economic capacity to generate revenue for

economic growth and social development projects.

It should be noted that mining activities are the backbone of the socio-economic activities of
the Katanga Copper Belt, as most of its socio-economic infrastructure has been designed and
built to support the copper and cobalt mining industry. The best hospitals and schools in the
study area were attached to and managed by Gécamines. Moreover, the number of
public hydroelectric dams and sources of drinking water were partially maintained by

Gécamines (Kalassa, 2016). Consequently, the collapse of Gécamines affected most of
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the socio-economic activities of the Katanga Copper Belt (Cuvelier, 2011).

Nevertheless, since 2002, the Katanga Copper Belt has been experiencing a regeneration of
the mining sector under the effect of strong demand for copper and cobalt. The
regeneration of mining activities in the Katanga Copper Belt coincided with the
liberalisation of the mining sector and the adoption of the 2002 mining code which offered
exorbitant benefits and a high return on investment to foreign investors. As a result, most
of the copper and cobalt reserves were sold to private investors through joint ventures with
Gécamines. Therefore, the mining joint venture approach in mining development of the
Katanga Copper Belt has rekindled the hope of many members of the community. Hence,
many new mining companies have been started. These include Kamoto Copper Company
(KCC), Mutanda Mining, Sicomine, Kamoa-Kakula, Anvil Mining, First Quantum Minerals
(FQM), Chemicals of Africa (Chemaf), Ruashi Mines, Boss Mining, and Tenke Fungurume
Mining (TFM).

The contribution of the mining sector to the development of the Copper Belt of the DRC
and Katanga is essential. However, Mutinga (2010) pointed out that mining companies
operating in the DRC operate in complete opacity. The majority of local communities are
still living in poverty, and the natural environment continues to be degraded by unregulated
mining activities (Kasongo, 2016). Regardless of this point of view, Roberts (2015) and
Kippin (2008) argues that mining companies still play an essential role in the socio-
economic development of the Katanga Copper Belt through the payment of taxes, wages,
and social interventions in the form of Corporate Social Responsibility (CSR) actions.
Even though the main study area is the Katanga Copper Belt which covers a large
geographical space, the study was scaled down to two main cities of the regions,

Lubumbashi and Kolwezi.

The choices for the two cities are related to the role that mining activities played in the birth
and development of the two cities. Due to the large population and the size of the two
cities, the study focus was scaled down to investigate 3 local community areas in

Lubumbashi and Kolwezi (see details in chapter 4).
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3.3.2 City of Lubumbashi

The city of Lubumbashi is the second most populous city in the DRC and covers an area of
747 km?with approximately 5,000,000 people (Narendrula et al., 2013). Furthermore, It is
divided into seven local municipalities including, Commune Annexe, Kamalondo,

Kampemba, Katuba, Kenya, Lubumbashi and Ruashi (Narendrula et al., 2013).

It was created in 1910 by the colonial power under the name of Elisabethville which
was changed to Lubumbashi in 1965 (Mujinya et al., 2011). The city of Lubumbashi was
created by Emile Wangemee after the development of copper mines exploited by the Union
Miniere of Haut Katanga (UMHK) and local communities called Kalukuluku, a name of
copper foundry masters (Amisi, 2010). It was the discovery of the copper deposit that led
to the creation of Lubumbashi to welcome European workers. The location of the first
metallurgical plant was decided by Colonel Wangermee, under the technical advice of the
Swiss engineer, Itten, to build the plant next to the stream of the same name, Lubumbashi
(Mujinya et al., 2011). Figure 3.2 mine waste of Gécamines and represents years of mining

activities in the Copper Belt. It contained cobalt which is currently re-mined using new

technologies.

Figure 3.2: Telling copper and cobalt waste under reclamation by STL (Katanga tourism,
2011)
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The name Lubumbashi was inspired by the name of the watercourse called Lubumbashi
which crosses the city and where the first metallurgical plant Gécamines Mills Lubumbashi
was built (Amisi, 2010). The city of Lubumbashi and its surroundings are located in the
upper part of the Kafubu basin. The average altitude is 1230m and the basin of the
country is separated by the element of the vast African plateau and Zambezi River
(Zambia). The city of Lubumbashi occupies the geosynclines of Lubumbashi, bounded on
the east by the anticline of the Star and Ruashi, where the mining activities of the past and
the current have degraded the quality of the natural environment (Geenen, 2012). To the
west, it is bounded by Munkuen-lupoto and to the north by the Kafubu stream. The climate
is a tropical Sudanian type with two alternating seasons, temperate and continental, which
are related to its altitude and distance to the ocean masses (Mbenza, 1973).

The average annual rainfall is about 1200 mm, very localised and often falls in rather short
showers. However, the precipitation is very acidic due to SO, emissions into the atmosphere
(Mbenza, 1973). It should be noted that the cause of environmental degradation in
Lubumbashi is complex and manifold (ibid). The average temperature is about 20 °C with
the lowest being between 15.8 °C and 10 °C and the highest being between 22.5 °C and 38
°C. The city of Lubumbashi is characterised by a tropical climate with two rainy seasons
from November to March with an average rainfall of 1228 mm of water. The type of
vegetation is that of southern Katanga, characterised by a dense forest called Mahulu. The
vegetation is different from the town of Kolwezi which is characterised by a dense and
dry forest called Miombo, which has never stopped increasing over the years. Over time,
the Miombo will give way to an anthropogenic shrubby savannah or herbaceous savannah
(Amisi, 2010). This type of vegetation is often threatened by ecological drought (Leblanc and
Malaisse, 1978).

Even though the city of Lubumbashi was created following the discovery of the mineral
deposit, the primary economic activities are small businesses, mining, urban agriculture,
and breeding. The majority of the local community works in the small businesses, both
formal and informal, but only an estimated 25% of the population is directly or indirectly
employed in the mining sector (City of Lubumbashi, 2016). Small businesses are mainly
operating as mining subcontractor providing services such as transport, security, safety
companies, labour suppliers and enterprises such as agribusiness, hardware, and building

materials (Narendrula et al., 2012; Pourret et al., 2016). Nevertheless, mining activities

67| Page



influence the money supply and economic activities because of they provide income to the
residents of the city, credit financing for imports in the form of equity financing and credit
for working capital in the form of shares (Cuvelier, 2011).

3.3.3 City of Kolwezi

The city of Kolwezi is located to the south of the DRC, west of the city of Likasi and 300
km from Lubumbashi (Mthembu-Salter, 2009). It is the administrative city of the new
province of Lualaba and the hub of the copper and cobalt industry (Mukuna et al., 2018). In
addition to mining activities, Kolwezi is also known as the agricultural centre of the
Katanga Copper Belt, producing mainly maize, cassava and groundnuts. It
borders the province of Haut-Lomami, the Republic of Zambia, the province of Haut-
Katanga, the district of Lualaba and the Republic of Angola (Mthembu-Salter, 2009).

The Kolwezi mineral deposit is concentrated in an elliptical lens known as the Kolwezi
Lambeau (Lunda, 2000). The additional morphological zones are, a rotating relief zone
called the Nzilo promontory. This zone is characterised by different types of tributary rock
(quartzite and metamorphic chests) related to Kibarien. The Lualaba stream played an
essential role in the formation of the relief by deep gorges and rapid falls before reaching the
Upemba Lake depression (Mthembu-Salter, 2009). The southwest side is characterised by the
sandy highlands of Manika, Biano to the northeast, the Nzilo promontory to the south and
the Congo Rivers cross the region in the form of a snake. An artificial lake covers the
plain created by the Nzilo dam. There are two slopes slightly, interspersed with small

reliefs that reach the valley of the Lualaba plateau.

According to Placet (1991) because of the geographical position of the city of Kolwezi which
is located next to Lake Nzilo and its altitude being between 1000 m and 1500 m, the city
knows a humid and temperate, tropical climate with an oceanic tendency. The city of
Kolwezi is characterised by a long rainy season from September to April and a short dry
season from April to September. Changes in weather conditions in the region are caused by
variations in temperatures. The average annual temperature is 20, 1 °C with some variations
between 6 °C and 8 °C. The minimum temperature is 20, 7 °C, and the maximum is 312
°C between September and October. The city has a minimum temperature of 6 °C
between June and July (Freson (1993). The minimum rainfall is about 1225.2 mm
(Kasongo et al., 1998).
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Mbeza's (1973) analysis of Kolwezi soil quality concludes that the soil type is relatively
weak and ravaged by more than arboreal herbaceous species. However, the subsoil is rich in
mineral resources (copper, cobalt, gold, uranium and radium). The city is located on the rich
mineral deposit of Haut Katanga, and its existence is closely linked to the discovery and
development of copper and cobalt mining by the Union Miniere du Haut-Katanga which was
later changed to La General des Carrieres et des Mines (Gécamines) (Mukuna et al., 2018). It
was the increase in mineral prospecting at Ruwe (Mutoshi) between 1919 and 1929 that led
to the creation of the city of Kolwezi in 1938 under the administration of Vikinock (Bwana
Mafuta) based in Jadoville (Likasi) (Mthembu-Salter, 2009). The city of Kolwezi was
developed with the aim of creating a European city to welcome European workers (Mukuna
et al., 2018). As a result, the Katanga Special Committee and the Upper Katanga Mining
Union agreed with Compagnie Fonciére du Katanga to build the town on the Kolwezi
plateau because of its proximity to the original settlements, the Mines of Musonoi and the
Kolwezi Concentrator. The name Kolwezi comes from a stream called Kolwezi located near
the Kolwezi airport. Today, most of Kolwezi's mining operations are joint ventures between
the former state-owned enterprise Gécamines and multinational corporations. Among the
biggest are Tenke Fungurume, Glencore, Kamoto Copper Company and Mutanda Mining
(Narendrula et al., 2012).

The primary economic activity of the city of Kolwezi is centred on the mining of copper
and cobalt (Mukuna et al., 2018). Thus every time the demand for copper and cobalt goes
down, the economic activity of Kolwezi is paralysed. Furthermore, the mining sector is
the largest employer. This includes formal and artisanal mining. Industrial exploitation of
copper and cobalt ores coexist with artisanal exploitation. The majority of the artisanal
miners sell their ore product to bigger companies that process it in their smelter. Along with
the industrial mining activities, several other economic activities formal and informal have
risen. These are mining subcontractors, general trade, agriculture (subsistence) and informal
trade. However, due to past unregulated mining activities, parts of the agricultural land
and housing were lost to artisanal mining, and the majority of the unemployed local
community prefer artisanal mining activities (called "diggers" for quick cash (Mukuna et al.,
2018).

69| Page



3.4 Historical background: The development of the mining industry and

environmental legislation governing the mining sector

The copper mining industry in Katanga started in the early 1990s thanks to the artisanal
production of copper and iron known as the mangeurs de cuivre. Nonetheless, the
Tanganyika Concession Limited (TLC) and the Katanga Special Committee (CSK) used a
practice known as the file, which means searching for local mineral reserves. In 1900, the
CSK granted the exploration right and the mining concession to a former close partner of
King Leopold I1, Robert William, a director of TCL. In 1901, Robert William sent a group
of mining prospectors under the direction of Mr Greey and Mr Holland to the Katanga
region and in 1903 they discovered the Kolwezi gold deposit, now known as Mutoshi. The
exploratory mission discovered a deposit of gold and tin ore near the Busanga region. In
1906, when the prospecting right of CSK expired, King Leopold Il signed in October 1906 a
decree establishing the Union Miniére du Haut- Katanga (UMHK) in order to lead the
industrial exploitation of minerals discovered by TLC. However, the full mining industry
development in the Copper Belt of Katanga and Kolwezi, in particular, took off dramatically
in 1919.

Traces of ancient mining and metallurgical activities (iron and copper) dating from 400 AD
have been discovered in the Katanga Copper Belt region (Vellut, 1981). As a result, analysis
of the socio-economic life of the Katanga Copper Belt between 1900 and 1960 reveals three
critical periods that have had an impact on the territorial and administrative division of the
country (Vellut, 1981).

The first period is called the Leopoldienne period (1900-1908). During this period, King
Leopold 11 was the sole owner of the Congo, which was known as the Congo Free State
(ICS) (Jan (éd.) et al., 2018). Meanwhile, British companies and English-speaking staff (the
United States, Australia, Britain and South Africa) played a significant role compared to
Belgium in laying the foundation for mining development in the DRC (Jan (éd.) et al.,
2018; Tull, 2018). Members of the local community were relegated to working mainly as

slaves in the fields of agriculture, mining and railways.

The first exploration mining activity in the Copper Belt of Katanga was commissioned by
Cecil Rhodes (Jan (éd.) et al., 2018). It should be noted that during the reign of King

Leopold II, the mining sector of the Etat Independent du Congo EIC was mainly
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controlled by the king and the Special Committee of Katanga (CSK), an institution
created in order to control the interests of Belgium in the region and oversee the mining
rights approval processes (Perks, 2011). The socio-economic development of the region
was controlled and planned by King Leopold Il (Geenen, 2012; Perks, 2011). Apart from
the discovery of mineral resources in the region, no significant socio-economic development
took place; most of the mining revenue benefited the king and his allies (Mthembu-Salter,
2009).

The second period began when the Belgian government took full control of King
Leopold II's EIC and changed it to Belgium Congo. This period was characterised by
private capital investments in the mining sector of the Katanga Copper Belt. During this
period mining exploration occurred almost throughout the Katanga Copper Belt and was
financed by private foreign investors (Banza et al., 2009; Cuvelier, 2011). However,
financial interests and investments in the mining sector have never been accompanied by
existing socio-economic investments for improving the well-being of local communities
(Banza et al., 2009; Mwitwa et al., 2012). Also, this period is characterised by the discovery
of tin reserves in Manono, the First World War and the creation of a large consortium, the
Union Miniére du Haut-Katanga (UMHK). The creation of the UMHK was followed by a
significant migration of Europeans to the Copper Region of Katanga which led to the
development of human settlements to accommodate European workers with little impact on
the improvement of the social and economic life of local indigenous communities
(Narendrula et al., 2013).

Industrial mining in the Katanga Copper Belt began in the mid-twentieth century under the
initiative of the Belgian government, Société Générale de Belgique, Tanganyika
Concessions Ltd, and UMHK. According to Buelens (2007: 197), the UMHK's struggle to
get the mining activities and exploitation to take off the ground were due to the lack of
qualified labour and the geographical situation which made accessibility very difficult.
Nevertheless, full production of the mining operations took off after the completion of the
construction of the railroad on the Atlantic coast (Katzenellenbogen, 1973). After the
construction of the railway, the mining activity of the Katanga Copper Belt and the UMHK
grew faster and became the world's largest producer of copper and cobalt (Perrings, 1979;
Higginson, 1989; De Meulder, 1996). Most of the minerals extracted from the Katanga
Copper Belt were sent to the UMHK metallurgical plants in Olen and Hoboken (Belgium)
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for further refining. The fact that some of the ore refineries were based in Europe slowed the
industrial development of the Katanga Copper Belt. Furthermore, during this period mining
activities were characterised by the absence or less consideration for health and safety of
indigenous workers as well as the socio-economic development of local communities. The
working conditions of local communities are illustrated in Figure 3.3, which shows

fewer considerations of the local community rights to better working conditions.

Figure 3.3: Indigenous mine workers in the Katanga copper belt during the colonial period
(Velut, 1991)

The third period began around 1920 and was stimulated by the high price of gold and tin on
the international market (Banza et al., 2009). As a result, about 2500 prospecting rights were
granted to research Ponthierville-Nyangwe known as Kolwezi. This period continued
through to thel930s and the beginning of the Second World War which led to an
increased demand for copper and cobalt (Pourret et al., 2016). Consequently, the Katanga
Copper Belt became one of the largest copper producers in the world and the uranium
supplier that was used to develop the first atomic bomb (Jan (éd.) et al., 2018; Mujinya et
al., 2013). Also, mining prospecting extended during this period to other regions of the

country such as Kivu and Maniema, with the discovery of diamond, gold and tin. It is
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during the third period that the first mineral distribution map of the DRC was developed by
the Belgium authority. Figure 3.4 illustrates the first mineral distribution map of
the DRC established based on minerals exploration commissioned by the King

Leopold the second.
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Figure 3.4 Minerals resources distribution of the DRC (Velut, 1991)

A careful examination of the three periods that have shaped mining development in the
DRC reveals that the main mining stakeholders, in particular, private entities, remained the
largest players in the processing and marketing of copper and cobalt products extracted from
the Belgian Congo until the 1960 independence. Private refineries and trading companies
also played an important role in supplying the US market, which has strengthened the
sovereignty of private companies’ vis-a-vis the Belgian government in the mining sector

(Vellut, 1981).
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According to Mthembu-Salter (2009), private property in the DRC remained the dominant
approach to the development of the mining sector during the colonial period.

The private sectors controlled the mining finance projects, policies and politics of
industrial development of enterprises while the government or the colonial administration
was responsible for the management of the territory and the territorial subdivisions which
ensured economic influence (Jan (éd.) et al., 2018). The subdivision of economic influence
was based on the mobility of African labour forces to establish mining companies (Vellut,
1981). In addition according to Asaro (2012), to the private role in shaping the mining
sector in the Congolese colony, the Catholic Church has also played an important role in
mining development by mentally preparing African labour forces. The church of the colony
depended mainly on financial support and advantages of mining companies. As a result of
the economic influence policy on the territorial subdivision, the Katanga region was grouped
around the copper mining industry. Figure 3.5 illustrates the distribution of copper and

cobalt mining operations as smelters in the Katanga Copper Belt.
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Figure 3.5: Distribution map of copper and cobalt mining operations in the Katanga
copper belt (Velut, 1991)
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The marketing and sales of the refined copper and cobalt extracted from the Katanga
Copper Belt were done through the UMHK. Consequently, the Congolese state and the
Katanga Copper Belt, in particular, have not benefited much from mining revenues and
the development of the secondary industry. This practice paralysed the socio-economic
development and infrastructural development of the province. However, mining
development in the Katanga Copper Belt and in the UMHK has played a vital role in the
urban development of the study area. Between 1965 and 1988, the mining sector of the
Katanga Copper Belt and the UMHK were the main contributors to the GDP of the DRC,
with 50% of government revenue and 70% of foreign exchange earnings (Rubbers 2006:
116). The UMHK, for a long time, has been a major job creator and the main employer with
copper production estimated at 300,000 tons per year with more than 20,000 workers

including 2,000 expatriates.

3.4.1 Development of environmental and mining legislation governing the
mining sector of the Katanga Copper Belt

Vellut (1981) pointed out that mining policies were not affected by the various changes in
the governance of Belgian policy vis-a-vis the Independent State of the Congo (EIC). The
mining sector was still dominated by public-private partnerships. As a result, few
considerations have been given to environmental management and the
development o f environmental legislation. The historical development of the DRC has
been influenced by many events that have also had an impact on the development of
environmental legislation applicable to mining activities in the Katanga Copper Belt. The
study subdivided the development of environmental legislation into three different periods
which are, the colonial period from 1908 to 1960, the first republic period from 1960 to
1997 and the third republic period from 1997 —present.

3.4.1.1 The first period: Belgium colony (1908 — 1960)

According to Gondola (2002), the DRC is full of arable land that is combined with a climate
and a water system that adapted to support a thriving agricultural sector. In addition to the
important mineral reserves of Katanga and the DRC, it also has important fauna and flora
that colonial leaders decided to protect from the beginning of their settlement process. In
addition, it is the natural wealth that attracted Belgium and King Leopold Il to the DRC and

its annexation to the Belgian monarchy (Gondola, 2002).

75| Page



During colonial times, environmental issues were one of the issues that colonial leaders took
into account to some extent (Kitambala et al., 2003). However, the interest of the rulers in
protecting the environment was purely for exploitation purposes rather than for the well-
being of local communities who were relegated to slavery status without any environmental
rights (Ngondankoy, 2004). It is therefore with this approach that many treaties and royal
decrees were ratified and put in place to manage the fauna and flora of the colony. Among

the treaties of fauna and flora signed, there were:

(i) The Convention on the Preservation of Fauna and Flora in it Natural State
ratified in 1935 (London Convention of 1933);

(ii) The Royal Decree establishing the Institute of National Parks of Congo
signed on November 26, 1934.

In this regard, Cornevin (1989) pointed out that some areas are actually protected to avoid
the widespread destruction of biodiversity. The colonial charter and key decree signed

by the Belgian government to manage the fauna and flora of the DRC are as follows:

() Colonial Charter of 1908

It was signed for the exclusive purpose for the administration of the Belgian colonies. It
allowed for the DRC to have a legal personality different from that of Belgium (Article 1),
and it allowed the Belgian rulers to exercise greater influence over the administration of the
DRC by appointing senior officials and signing laws (Gondola, 2002). However, the
colonial charter of 1908 does not take into account environmental protection as well as

socio-economic development issues.

(ii) The Fundamental law of 1960

It was signed and promulgated by King Baudoin I. It served as a transitional reference
law for the independent government until 1964 which allowed the independent Congolese
government to draw up its own Constitution (Jan (éd.) et al., 2018; Mthembu-Salter, 2009).
Much of the emphasis was on power and administration; however, environmental concerns

had not been taken into account yet again (Jan (éd.) et al., 2018).
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3.4.1.2 The second period: Independence and Mobutu regime (1964 — 1997)

This period begins with the 1964 Constitution which also known as the Luluaburg
Constitution was because it was signed and promulgated in August 1964 in Luluaburg,
now called Kasai Oriental. Even if it marks the new beginning and the separation of the
previous colonial legislation, it represents a continuation of the general style and the
concepts of government inaugurated fundamental laws (Briton 1965 quoted by Ngondankoy,
2004).

The Constitution of 1964 was modified and abbreviated by the Constitution of 1967 which
cemented the capturing of power by Mobutu after a coup d’état. Thereafter, he renamed the
country to Zaire. According to Muiu and Martin (2009), at the same time, Mobutu was
positioning himself as an important ally of the United States against Communists in Central
Africa (Mwitwa et al., 2012). However, after the fall of the Berlin Wall and the end of the
Cold War, the Mobutu regime ended after losing the support of the United States, France,
and other allies. The 1967 Constitution was subsequently amended a number of times until

the Sth

2012).

of July in 1990, without taking into account environmental considerations (Geenen,

The inclusion of environmental consideration in the Constitution began with the Constitution
of the decree of the 28" of May in 1997 supplemented by the 1998 Constitution after
the transitional Constitution of 1994 (Perks, 2011). Article 53 of the 1998 Constitution
stipulates that “All Congolese have the right to a healthy environment conducive to their
development. The State and the citizens have the duty to ensure the protection of the
environment”. Another innovation of the constitution of 1998 was the introduction of the
human development aspect related to a healthy environment (Geenen, 2014). Article 55
states that “All Congolese have the right to enjoy the common heritage of humanity”.
Following the assassination of President Laurent Kabila and the coming into power of
Joseph Kabila in 2001, different rebel groups, opposition parties and the government agreed
to sign the transitional Constitution of 2003 with the intention to achieve reconciliation and

peace between all parties involved in the Congolese civil war (Mthembu-Salter, 2009).
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3.4.1.3 The third period: the AFDL and the first democratic election (1997 -
present)

This period begins with the overthrow of the Mobutu regime by the revolutionary
movement AFDL led by Laurent Kabila with the help of other countries such as Rwanda,
Uganda, Burundi and Angola among many others (Vlassenroot and Raeymaekers, 2004). It
was during this period that the country was renamed the Democratic Republic of Congo
(Walsh et al., 2018). However, in 1998, some Kabila allies rebelled against him with the
support of Rwanda and Uganda, which marked the beginning of a long civil war in the
country that culminated in the assassination of Laurent Kabila in 2001 (Mukuna et al., 2018;
Vlassenroot and Raeymaekers, 2004). Article 54 of the Transitional Constitution of 1998
stipulated that “All Congolese have the right to a healthy environment favourable to their
development. Public authorities and citizens have a duty to ensure the protection of the

environment in accordance with the conditions defined by law”.

Prior to the first democratic elections in 2006, the country acquired a new constitution that,
to a very large extent, incorporated environmental issues and associated them with the right
to natural resource-based human development. With regards to mining activities and the
protection and management of environmental mining, other articles or clauses support
Article 53 of the 2006 Constitution.

With regards to human development and the enjoyment of the country's natural wealth, the

country's early regulation makes reference to the Congolese development law, for example:

() The 1994 Transitional Constitution provided that “every Zairean has the right
to peace, development and the common heritage of humanity”;

(i) The constitutional decree-law of 1997,

(iii)Article 53 of the 2003 Transitional Constitution states that “Every Congolese has
the right to enjoy national wealth and the State has the duty to redistribute it

equitably and to guarantee the right to development”.

Indeed, Article 53 of the 2006 Constitution is the expression of sustainable development as
defined by the Brundlandt Commission in 1987. However, this article has not received
much administrative and practical support from the government and mining stakeholders
to translate the spirit of the legislation into life improvement of the mineral wealth of the

Katanga Copper Belt. In order to move forward, Article 58 of the 2006 Constitution
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stipulates that “All Congolese have the right to distribute the national wealth equitably and
to guarantee the right to development”. In addition, Article 59 states that "All Congolese
have the right to enjoy the common heritage of mankind; the State has the duty to
facilitate its enjoyment”. In addition to the Congolese developmental rights to mineral
wealth, the legislation also emphasises the administrative duties of the government to
redistribute mining and mineral revenues equitably for the sustainable development of
local communities. In addition, Article 123 of the Constitution of 2006 provides for the
establishment of regulations concerning the “protection of the environment and tourism”.
With respect to the administrative approach, Section 203 provides for “a cooperative
governance approach in all spheres of the government to protect the environment, natural

sites and landscape, and the conservation of these sites”.

3.5 Decline and recovery of the mining sector of the Katanga Copper Belt

It is well known that the demand for mining products has an impact on the mining
industry's ability to survive and grow further. Similarly, declining demand for mineral
resources in the international market can lead to declining production and the inability of
the mining company to survive during difficult times (Perks, 2011). However, the decline
of the copper and cobalt industry in Katanga's Copper Belt began with the nationalisation
of foreign-owned mines. This process took place within the framework of the policy of
urbanisation, which consisted of nationalising certain companies in order to increase the
political and economic independence of the national government vis-a-vis the dominant
foreign mining companies of the Congolese mining sector ( Nest 2006: 18). In addition,
many foreign-owned businesses and farmers have been forcibly taken by the government
and in many cases without compensation and redistributed to the local elite. This approach
aimed at creating a new middle class among Congolese citizens and the Africanisation of the
labour force of mining companies (Cuvellier, 2010). However, with falling commodity
prices and the bad reputation caused by the nationalisation of mines in the Katanga Copper
Belt, the country's economy was severely affected by reduced mining revenues and the fact
that many foreign investors were reluctant to the DRC because of the nationalisation of the

mining sector.

Consequently, due to the declining mining sector revenues caused by the nationalisation of
mines and falling commaodity prices, the central government has not been able to generate

enough revenue to cover government expenditures (Callaghy, 1984). The Mobutu
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government was forced to engage with international donors as part of the structural
adjustment programmes imposed by the Bretton Woods institutions. But the Mobutu regime
exercised pressures on public spending which also resulted in increased corruption.
Structural adjustments have consisted of reducing state control and encouraging the
development of the free market. Therefore, through this process, the weight, inefficiency
and corruption of African states hindered development (Chabal & Daloz 1999: 119-123).

It should be noted that the government guarantee for the repayment and finacing of
development projects was mainly based on the mining capacities to generate more revenue
for the country (Mthembu-Salter, 2009). However, the management of the country and
Gécamines at the time neglected to plan for the renewal of infrastructure and production
assets of the company. The failure of Gécamines' future production plan was a result of a
system known as a puncture. It consists of sending all mining revenues to the central public
treasury (Gorus, 2002). Subsequently, Gecamines was unable to cover its debts and was
forced to develop different types of financial instruments to prevent its mining assets from
being seized by its creditors. This is one of the reasons why the company started
cooperating with external traders for the sale of its products. Merchants bought Gécamines
finished products but also agreed to pay advances to the company so that it could

continue production (André 2003).

The late 1980s saw the development of specialised networks in the theft of cobalt from
Gécamines metallurgical plants in Likasi and Kolwezi. These illicit operations were
organised by local expatriates, mostly of Greek or Lebanese origin, who mobilised funds
through contacts with clients in the international market and powerful businessmen from
their own communities. In order to increase their chances of success, expatriates sought the
help of a number of Congolese associates who were able to secure the protection of
members of political and military networks dominated by the Movement Populaire de la
Revolution (MPR). On the one hand, these associates bought the management staff of the
metallurgical plant, the industrial guard and a number of army officials. They also trained a
team of 50 to 100 people to steal the cobalt inside the factory building (Rubbers 2004: 32-
33).

The collapse of the Kamoto underground mine in Kolwezi, which had an economic and
political impact on Gécamines' copper and cobalt production, led to a decline in
production of around 90% between 1989 and 1993 (Nest, 2006). Following this event, the
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governor of Katanga at the time legalised the sales of metal scraps found in Gécamines
properties. As a result, organised crimes took place and further contributed to the
dismantling of the infrastructure of Gécamines and the Copper Belt region (Mthembu-Salter,
2009).

In the mid-1990s, the government, led by former Prime Minister Kengo Wa Dondo, began
with the process of privatisation of the mining sector. The privatisation approach of the
mining sector was based on the contribution and financial capital expertise of foreign
companies. In return, they acquired part of the management and exploitation rights of
Gécamines, including the treatment of mining residues and mineral production (Kennes
2000: 31-312; Verbruggen 2006: 29). During this period, due to declining copper demands
in the international market and the deterioration of the country’s socio-economic and
political situations, most large international companies preferred to stay away, leaving the
exploration activities to medium company entities with more experience (Mthembu-Salter,
2009; Mujinya et al., 2011). However, at a later stage, when the demand for copper in the
international market improved, the major mining companies began retaking control of junior
mining licenses and entering into a partnership with them to mine the mineral deposits
together (Kennes 2002: 602). Although the main international mining actors have returned
to the country through some form of partnership, the socio-economic-political situation has
not improved much. Mining sector functions through less complicated structures and high
levels of mobility and versatility allowed mining companies to enter into informal and

sometimes illegal agreements with government officials for contracts (Rubbers, 2004: 28).

Contrary to popular belief, there is no evidence that the Alliance of Democratic Forces for
the Liberation of Congo (AFDL entered into a single contract with a foreign company
while marching to Kinshasa. However, Kabila's party left its mark on the Congolese

mining industry by introducing the Exclusive Zones of Research (ZER) system, which

had a maximum area of 20,000 km® Companies with a ZER permit were allowed to
engage in exploration activities in a defined area. Once a company had reached the end of
its exploration period, it had the possibility of concluding a contract with the Congolese
government, a mining convention that could only come into effect after official confirmation
by a presidential decree (Kennes 2000: 312-314).

The decline of formal mining activities by Gécamines created a vacuum that was then filled

by artisanal miners who sold their line materials to local and international exporters.
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Meanwhile, artisanal mining has become the main source of income for the majority of
unemployed local communities. However, institutional stability and investor confidence
have led the government to partially regularising the artisanal mining sector to the
industrialist, but this time the majority of players are foreign investors (Chinese, Australian,
Canadian, etc.).

It should be noted that one of the key aspects that characterised the mining activities of the
Katanga Copper Belt since it was industrialised by the colonial power in the absence of
sustainable environmental legislation (Mthembu-Salter, 2009). Nevertheless, the
contribution of mining activities to the socio-economic development of the region was not
negligible, but environmental degradation was great which until today has not been
evaluated and quantified in terms of cost (Geenen, 2012).

3.6 Chapter conclusion

The key point of this chapter is that it provides an overview of the study area and, more
importantly, a contextual and historical analysis of the mining sector development and

practice in the Katanga Copper Belt.

This chapter also highlights the contributions of mining activities on the birth and
development of the cities of Lubumbashi and Kolwezi, including the influence of socio-
economic activities. The study is about future sustainability, but it currently deals with an
unsustainable past related to mining activities, which is a paradox in the context of the
study. This has raised a question about how can use something that has been responsible for
so much environmental destruction have a sustainable future. Despite long-term mining
activities, the Katanga Copper Belt has not benefited from mining revenues and chances

are the environment will continue to suffer from unsustainable mining activities.
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CHAPTER FOUR
METHODOLOGICAL CONSIDERATIONS

4.1 Introduction

This chapter discusses the methodological approach used in the study. Sobh & Perry (2006)
posit that a research method is a technique used to learn about current issues through data
collection and interpretation. The first section presents the philosophical positionality of
research. The second section develops the research design and highlights the process of
identifying and selecting key informants (sampling techniques). The third section is devoted
to a detailed discussion of the research design which includes the presentation of the six
localities studied, namely the Makomeno, Gécamines compound and Ruashi in
Lubumbashi (L' shi); Mutoshi, Dilala and Gécamines compound in Kolwezi (KZI). Section
four is dedicated to data collection procedures. Section five discusses the data analysis
procedure in detail. To conclude this chapter, the study reflects on the methodological

approach regarding lesson learned and challenges encountered during all processes.

4.2 Research Philosophy

According to Neuman (2011), Philosophical positionality or research paradigm plays a
vital role in scientific research which can best be described as a system of thinking.
Mouton (1996) for his part argues that the paradigm refers to the research tradition
established in a particular discipline, or to a philosophical position or framework as argued
by Collis and Hussey (2009). Therefore, a paradigm may be considered as a framework or
model of observation and understanding that includes accepted theories, models, traditions,
approaches, frames of reference, research bodies, and methodology (Creswell, 2007: 19;
2010: 33 & Babbie, 2010: 15, Babbie, 2011: 32). Without a doubt, one cannot neglect the
need to define the fundamental beliefs that guide research or study actions in social

sciences.

For a study of this nature, different approaches can be employed some of these included
pragmatism, postmodernism and positivism. However, for this study, a combination of the

interpretive and critical theory was used.
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According to Willis (1995), interpretivist believes that there is no single accurate path or a
specific method of knowledge. Furthermore, in the interpretive belief, there are no correct or
incorrect theories. Instead, the analysis is dependent on the interest of the researcher as well
as those involved in the same regions (Walsham, 1993). The primary purpose of the
interpretative approach is the understanding of people (Babbie & Mouton, 2008: 28).
Research of De Vos et al., (2011: 8) and Neuman (2011: 101) suggest that the interpretive
theory goes back to Max Weber (1864-1920) who implies that all humans attempt to make
sense of their environment. Dilthey (1833-1911) suggested that there are two different types
of science, the human sciences and the natural sciences. Therefore, an understanding of the
meaning and significance of the social world is essential (Wilson, 2004: 85). The emphasis
and understanding of the social phenomena, informed by participants, the insiders, and
endorsed by other participants, discards the broadly applicable laws (Henning et al., 2004:
20-21). Furthermore, Babbie and Mouton (2008: 28), based on Weber's argument, stressed
that humans continually strive to understand, describe, produce, justify and rationalise

everyday actions.

For this study, the interpretive theory is used because the primary focus is to understand the
complex social phenomena of sustainable mining practices for future sustainability using
environmental legislation. As well as understanding the relationship between humans and
their environment in the context of mining activities. The rationale for this choice is that the
research conducted in the interpretative philosophical approach consists of understanding
and interpreting everyday events, the experience, social structures, including the values
that people are attached to (Collis & Hussey, 2009: 56-57; Rubin & Babbie 2010: 37).
This approach has therefore guided the study in approaching different study respondents
who are well vested in the management of the mining sector to provide their views on the
application of the environmental legislation for the promotion of sustainable mining and

sustainable management of the environment.

The study attempts to build a sense of the environmental and socio-economic reality to
appreciate the subjective meaning of social actions in the Katanga Copper Belt. It was
important for the study to interview critical decision-makers in the mining sector for their
interpretation of the social phenomena of poor environmental legislation administration
in the mining sector which has resulted in environmental degradation and community

poverty. It is essential to consult the documents and legislation in order to interpret how the
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concept of sustainable development was captured and how it affects the
decision-making process of mining stakeholders. Wisker (2008); Blumberg et al.,
(2011) pointed out three basic principles of interpretation which are: (i) the social world
is built and given a subjective meaning by people. It means that the human being as a
subject possessed a consciousness or spirit, whereas human behaviour is influenced by the
knowledge of the social world which exists only concerning the social world; (ii) The
researcher becomes an integral part of what is observed, and (iii) The research or study is
motivated by interest.

The study was consistent with the above principles. Phenomena observed today can change
tomorrow and produce results that go beyond scientific understandings (Rubin & Babbie,
2010 and Blumberg et al., 2011). Therefore, in this study, the researcher tries to understand
the subjective realities in order to provide a meaningful explanation and interpretation.
However, the social world can be understood differently by different people in different
circumstances and places. Blumberg et al. (2011) believe that human interest has an impact
on the way the world is studied and how knowledge is constructed. Therefore, the analysis
of the social phenomena on which the study is based should also reflect the conventional
construction of existing knowledge. As a result, the study also collected measurable facts to
explore why the DRC has not been able to use environmental legislation to promote a
sustainable mining practice for future sustainability. The importance of this approach was to
understand how this will translate into different constructs and meanings that people give to
the social world. Henning et al., (2004) emphasised that perception is rooted in an
interactive and inductive methodology that is closely linked in practice to a specific context.
Therefore, the best methods suggested in the interpretive research are those based on
observation and interpretation (Livesey, 2011). Similarly, De Vos et al., (2011) proposed the
use of participant observation and field research techniques in which the researcher spends
many hours and many days in direct contact with participants. During fieldwork, the author

spent more time taking personal notes and observing different phenomenon unfold.

Critical theory is defined as a theory aimed at criticising and changing society in
opposition to the traditional theory approach which focuses solely on understanding or
explanation of society (Horkheimer, 1937). It is a form of historical, structural and value-
based exposure or the liberation of social phenomena (Babbie & Mouton, 2008: 36).

Furthermore, the reason is the highest potential of the human being. Therefore, it is possible
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to criticise the status quo of society through reasoning (Blaikie, 2007: 135). Nevertheless,
the researcher must strive to remain objective as much as possible and conscientiously
undertake the study in order to avoid that reasons of bias affect the results. According to
Blaikie (2007: 135), “the critical approach is based on human reasoning which is the
greatest potential for the human being that is used to criticise the nature of existing
societies”. Hence, it places a strong emphasis on the historical and social context in order
to make sense of social events (Lincoln et al., 2011: 99). Marxism has influenced critical
theory; it thus provides a philosophical and methodological approach to research and
evaluation as useful and unambiguous forms of engagement and policy (Cohen et al.,
2007: 26-27; De Vos et al., 2011b: 9).

Jurgen Habermas work has also affected the critical theory but was also the first to clarify
the transformative and emancipatory reasons for critical theory (Babbie and Mouton, 2008:
34). Patton (2002: 130-131) stressed that the most influential orientation framework is
critical theory. Not only is the focus on understanding society, but also on criticism. The
critical theory becomes obsessed with the process of growth, maintenance and circulation of
existing powers of dynamics. Also, critical theories consider the local community as a
specific phase of a long and continuous process (Henning et al., 2004: 23; Lincoln et al.,
2011: 98, 100; Newman, 2011: 109). In many cases, proponents of critical theory consider
that facts are influenced continuously and influenced by social, political, and cultural
factors. Nevertheless, critical theory specialists such as Skinner and Edward (2005: 404-
405) prefer support action research, but not all forms. Newman (2006: 101, 2011: 114)
notes that, for proponents of the critical theory approach, all research should begin with
specific points of view and denying that a researcher has a point of view is in itself a point of

view.

The critical theory was used in the data collection process by encouraging study participants
and making them comfortable to express their own opinions based on their own experiences
of the environment in which they lived or work. The reason for this is that respondents are
part of the day-to-day experience of mining activities. Moreover, bearing in mind that
human reasoning can influence the results of the study, as a researcher, the author tried to

remain objective by avoiding any personal feelings.

The critical theory seeks to change society through constructive criticism. As part of the

study, a study to understand the phenomena of environmental degradation and adverse
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socio-economic conditions of the Copper Belt of Katanga regardless of the growth of
mining activities and environmental legislation was conducted. The study uses the critical
approach to understand the current situation and phenomena in order to propose a solution
that will bring about sustainable change in mining practices and in the well-being of local
communities. Qualitative and quantitative data was generated through empirical studies
(interviews and surveys) with the objectives of creating a society and a community where all
the mining stakeholders will respect the rules of the environmental laws but also be free to

express concerns which will contribute to advancements of the society.

In conclusion, the critical theoretical approach played an essential role in the data collection,
analysis and reduction of subjectivity. This study uses empirical data from the analysis of
documents and a questionnaire, but also individuals were used in order to generate non-

empirical data. Thus, both interpretation and critical theory are present.

4.3 Research design

The focus of this section is to outline the different methods used to collect data/ in relation
to the aims and objectives of the study. The section begins by providing an overview of the

target population and sampling procedures used to gather study participants.

The data collection tools are presented and discussed in order to provide an insight into
the manner in which information was obtained or collected, what was collected, and the

difficulties encountered in the process of data collection.

4.3.1 Description of the research sites

All the sites studied were selected based on the role that mining activities played in
their creation, development and proximity to some mining operations as well as their
historical place in the development of the Katanga Copper Belt. In addition, the selection
of these places was made in order to obtain the objectives par excellence of the study. Thus,

the process began by explaining to the various participants the objectives of the study.

4.3.1.1 Quartier Mampala, quartier Makomeno and Rwashi (Lubumbashi)

Makomeno is part of the city centre of Lubumbashi where most of the middle and some
upper- class people live. This area was developed for European families and some middle-

class Africans hired by the Gécamines (CGM). Due to the economic crisis that had affected
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GCM in the 1990s, its population increased following the practice of renting the cottages
and selling parts of the plot. Its current population is estimated at 6246 people (2016).
Quartier Mampala is one of the subdivisions of Gécamines compound in the city of
Lubumbashi. It is an agglomeration made of social housing built by the GCM for low-
income earners. It is located to the south of the GCM smelter of Lubumbashi and other
social facilities such as hospitals, schools and recreational centres. It is also located about 4
km from the city centre of Lubumbashi. Since the beginning of the 2000s, this city has
seen an increase in the number of its inhabitants increase following a demand for housing
located on the outskirts of the city centre. Rwashi is a local municipality located to the
north-east of the city of Lubumbashi. It was created in 1956 to respond to the increase
in urbanisation in the city. The primary objective was to house the low-income population
which was working for the State. It is famously known for its cultural activities which
include the making of art objects. It includes the neighbourhoods of Bendera, Kalukuluku,

Matoleo, Shindaika, Kawama, Kongo and Lwano.

The figure below 4.1 designates the location of the city of Lubumbashi and in particular the
3 main locations (Rwashi, Gecamine and Makomeno) where the study was conducted. It
should be noted that all three places are in the vicinity of the mining facilities such as
quarries and smelters established and operating in and around the city of Lubumbashi

including Rwashi mining, the STL, Gecamine and Shemaf.
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4.3.1.2 Gécamine compound, Dilala Local municipality, Mutoshi (Kolwezi)

The Kolwezi Gécamine compound is located to the south of the city of Kolwezi; it was
developed in close proximity to the Kolwezi city business district. It is made of social
development houses exclusively built for the housing need of the low-income labour
force of Gécamine. Since the beginning of the year 2000, the population of Gécamine
compound increased due to its geographical location of the new mining companies and the
old Gécamine smelter plant. Gécamine compound also offers quality social infrastructure
and amenities such as hospitals, schools and recreation centres.

Dilala local municipality is one of the three local municipalities that made the city of
Kolwezi. It is located to the east of the city. It was developed for the urbanisation needs of
the growing mining and public low-income earners. However, due to a growing artisanal
mining industry, which has attracted many communities from the neighbouring province, a
new social class has emerged slightly above the initial population of low-income earners. It
is also important to note that, since 2000, Dilala has grown to become an important
commercial hub of the city of Kolwezi which is characterised by general trade. Mutoshi
is located 8 km north of the city of Kolwezi. It was initially developed for the housing
need of the European middle and upper working class in the mining sector and public
administration. However, with the advent of the Mobutu regime followed by Zarianization
and the 80-day war, many Europeans left the city of Kolwezi and gave way to the African
middle-income workforce and military officers to occupy the vacant homes. Since 2011,

Mutoshi has seen a growth in guest houses and the hotel market.

The figure below 4.2 designates the location of the city of Kolwezi and in particular the 3
main locations (Mutoshi, Gecamine and Dilala) in the Lwalaba province which constitute
the second province and city where the study was conducted. It should be noted that all three
places are in the vicinity of the mining operation such as quarries and smelters established
and operating in and around the city of Kolwezi including Kamoto Copper Company (KCC),
SMK and Gecamine.
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4.3.2 Target population and sampling methods

Environmental legislation and document applicable to the mining sector in the Katanga
Copper Belt were used as the primary basis for the empirical discussion in this study.
This data was relevant in assessing how the legislators introduced and captured the
principle of sustainable development, but also helps to assert the issue of sustainable mining
practices and sustainable development of local communities. Besides policies and
documents, the primary data were collected in six different study sites from the local
communities. In addition, the study conducted interviews with professionals who are well
vested in the management of the mining sector. The purpose of using survey interviews
was to measure the socio-economic and environmental impacts of mining activities in the
study areas. Furthermore, survey interviews helped to reflect on the general attitude towards

mining activities versus EL and sustainable development.

The primary data was collected in six local communities of the Katanga Copper Belt:
Lubumbashi (Makomeno, Quartier Mampala and Rwashi) and Kolwezi (Dilala, Mutoshi and
Gécamine compound). In all six local communities, the selection of individual’s households
includes a population list which was created using a probability random sampling technique
interval of systematic sampling as well as stratified random sampling. It is also important to
note that the interval sampling technique was used to select household participants in all six
study areas. The primary purpose of using sampling methods was to give an
equal opportunity to all households in the study area. Secondly, it was important for the
study to ensure that accurate results were obtained before making any generalisations and

inferences.

4.3.2.1 Lubumbashi and Kolwezi

The study was conducted within two main cities of the Copper Belt (Lubumbashi and
Kolwezi). Within the two cities, the study was further scaled down to focus on three
different settlements in each city: Makomeno, quartier Mampala and Ruashi local
municipality in Lubumbashi. Dilala local municipality, quartier Mutoshi and Kolwezi

Gécamine compound.

The sampling process began in Lubumbashi with Gécamine compound which is subdivided
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into four different sections, Quartier Mampala, Quartier Bruxelles, Mumbunda and
Kabolela. In the Gécamine compound, the study focused only on Quartier Mampala
which has 160 households. Furthermore, the study focused on the Rwashi local
municipality which is subdivided into eight different quarters. In Rwashi, the study focuses
on the sixth quarter known as Quartier Kongo which has 240 households. The last
settlement which the study focused on is Makomeno which has 220 households.

Like in the city of Lubumbashi, the same process was repeated in the city of Kolwezi. The
process began in the Gécamine Kolwezi compound which is subdivided into 6 different
quarters. The study focused on the fourth quarter, which has 280 households. The second
settlement is called Quartier Mutoshi and it is subdivided into six sections and the study
focused only on the fifth section which is made up of 160 households. The last settlement is
the Dilala local municipality which is made up of eight different quarters; the study
focuses on the third quarter which is made up of 170 households.

In order for the study to be more objective in the selection of households to be included, the
selection process was done through rough selection methods in order to pick one quarter in
each settlement that has more than one quartier. The rough selection process consisted of
putting in the same basket, a number of jetton with the names of all quartiers written on it.
Then the basket was jolted and one jetton was picked. After this process the study needed to
scale down to the specific households, thus the author decided to apply a margin error of
5% to the total household. Hence, 5% of the total household gave 242 households which
constitute the sample size. In order to select the households, an equation was employed

to determine the interval ratio for the selection of household.

1210
} Thus K—E =5

__ N {size ofhousehold
sizeofsample

Where K is the interval ratio K=5
Source: Kubanza and Simatele, 2015

Based on the above equations and results yielded from the calculation, it was decided to
include every 5th house of every street included in the final study sample. The selection of
households was based on plot numbers, and speaking mainly to the head of the family and

or elderly person from the age of 20. This sequence of selecting households and participants
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in the study was applied to the entire study area. The whole process involved the
variability of sampling representation in order to validate the main theoretical argument

proposed in the study.

In total 185 households were surveyed from the two central study areas. Interview
questionnaires with local communities depended on the willingness and understanding of
the mining sector and environmental legislation and the sustainable development
concept. The interviews lasted about 25 minutes. Table 4.1 provides an overview of

the local community which were surveyed in the Katanga Copper Belt and the periods.

Table 4.1: Respondents distribution per location

PROVINCE | CITY STUDY SITES Period Total
Haut- Lubumbashi | Quartier ~ Mampala: 30 | August 2015 | 118
Katanga Makomeno: 43 | September 2015
Ruashi: 45 | October 2015
Lualaba Kolwezi Gecamines compound: 42 | February 2016 | 102
Mutoshi: 27 | March 2016
Dilala: 33 | April 2016

Fieldwork material

Following the household interviews, the results were grouped into different categories for
better cross tabulation. The following groups were identified: Gender and age
distribution, educational level, the source of income, a source providing environmental

educations and length of stay.

4.3.2.2 Professionals

In order to identify the role of environment legislation in mining as well as factors
affecting the environmental legislation administration for the promotion of sustainable
mining practice in the Katanga Copper Belt and weakness of the environmental legislation
itself, it was essential for the study to include professionals of the mining sector who are
directly involved in the application of the environmental legislation. According to Armah
(2011), due to the fact that mining activities affect a different aspect of the communities,
the study includes professionals from mining companies, government institutions including
NGO representatives involved in the promotion of the socio-economic and environmental

right of local communities in mining areas. The selection procedure for professionals
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participating in the study was done following the non-probability snowball technique.
According to Bailey (1994: 439), a snowball sampling method is “a nonprobability form of
sampling in which persons were initially chosen for the sample are used as informants to
locate other persons having necessary characteristics making them eligible for the sample”.
Furthermore, snowball sampling technique is a sampling method that consists of
“identifying an initial number of subgroup members from whom the desired data are
gathered and who then serve as ‘seeds’, or study staff recruited respondents, to help
identify other subgroup members (i.e. individuals who engage in the same types of
behaviours) to be included in the sample”. These individuals, in turn, are asked to provide
information on other subgroup members, and the process continues until either a target
sample size has been reached or the sample has become saturated (Penrod, Preston,
Cain & Starks, 2003: 102). Furthermore, according to Dias (2012), the use of the snowball
sampling technique was crucial at this stage of the study due to the fact that, the study had
identified the government institutions, mining companies and NGO’s to be included in the
study which had no control over the specific professionals to be included in the sample

study due to protocols that needed to be followed within each institution.

Thus, the selection of key informants was based on their ability to provide the study
relevant data about environmental legislation administration and provide their views on
solutions on how to uphold environmental legislation in the mining sector of the Katanga
Copper Belt as well as which area of the legislation formulation could be formulated.
Furthermore, the quality and role of each institution play an important role in their
inclusion in the study based on their role in the mining sector especially in the
administration of environmental legislation in mining activities. Hence, based on the
snowball technique, professionals from the following government institutions, mining
companies and NGOs were included in the study, Cadastral Mining, Mining Division, the
Department of Environmental Affairs, Police of Mines, Department of Justice, six mining
companies and three NGOs. Table 4 provides the details and number of study respondents

in the government institutions, mining companies and NGOs.
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Table 4.2: Official’s participants in the study

Mining Stakeholders

Number

Period

A. Experts

Foreign companies 5 August 2015

National local companies 1 September 2015

2. Government institutions 6 August 2015
Cadastral mining, Department of Mining; Department of 3 September 2015
Environmental Affairs
Specialised government institutions 3 October 2015
Police of mines, Department of Justice 3 November

B. Non-expert

3. Non-government organisation 3 October 2015
Local NGO’s promoting environmental rights 2 October 2015
Local NGO’s promoting human right s 1 October

4. Community leaders 2 February 2016

5. Lawyers 3 February 2016
Prosecutor 1 March 2016
Advocate 1 March 2016
Mining labour association 1 March — April 2016
TOTAL NUMBER OF INTERVIEWS 26
TOTAL HOURS OF INTERVIEWS
TOTAL NUMBER OF MONTHS 4

Fieldwork material (2016)

It is important to note that, although other sampling techniques could be used for the

study, the use of the snowball sampling technique for the selection of professionals

proved to be appropriate for studying the role of environmental legislation in the

Katanga Copper Belt for the promotion of sustainable mining.
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4.4 Data collection tools

The study used different research methods, and the importance of using different methods
is to triangulate the government institution’s approach to environmental governance in the
mining sector concerning environmental legislation, the mining company’s representation
views and suggestion on the current approach to sustainable mining practice. It was also
essential to get local community views on the impacts of mining activities in their
environment. Some of the tools which the study used to gather empirical evidence are
interviews, survey questionnaires, participatory observations, and policy and document

reviews.

4.4.1 Policy and document

Document and policy such as publications by the ministry of mine, the ministry of
environmental affairs and sustainable development, the city of Lubumbashi and the city of
Kolwezi were collected. In addition, environmental and mining policies were collected using
the internet and visiting each provincial department involves in the management of
environmental mines and cadastral mining. The source of information was a very detriment to
the study as it allows the thesis to establish the capturing of sustainable development
principles by different policies as well as the legislative mandate of government to monitor

the application or non-application of the environmental legislation in the mining sector.

Therefore, it should be noted that much of the legislation used in this study were accessed
through an active web search. Some government department such as the mining and
environmental department host a webpage that provides links to relevant documents and
policies related to environmental management of mining activities. Each of the relevant

legislation was downloaded and analysed later.

Even though some legislation and document were obtained from internet download before
travelling to the Katanga copper belt, however, many documents were not accessible through
internet due to the fact that most government institutions do not have a website and the e-
government set up in the country still at their very infant's stage. Therefore, in order to obtain
additional and updated information, | used the University of Lubumbashi and Kolwezi
libraries as well as libraries from the court of appeal of Lubumbashi, cadastral mining and

environmental department.
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About 150 documents were collected; this includes mining companies’ reports on
sustainability practice, government department report, non-government organisations report
and publications, legislative document/acts, video materials produced by a local and
international organisation on environmental protection against mining activities on local

community human right.

Subsequent to policy download and/or collection, the study embarked in an extensive
legislation and policy analysis for evidence of sustainable development principles capturing.
The study engaged with the appraisal of existing policies in order to informed interviews

structures.

In the identification of different policies, an initial process which was embarked on was to
understand the mandate of different government institutions and legal framework. These were
identified based on what their mandates are and the manual identification involved
identification of government institution mandate and delivery framework. The criteria for the
selection was to understand whether they are involved in land transformation, natural
resource management, water resource management, environmental management, fauna and
flora management and social economic development. Based on these criteria we zoomed
down to understand which institution and legislation have a direct link to with the mining
industry and their activities. Hence, after establishing the mandate and functions of
government institutions it was important to understand what legal framework gives them a
mandate to carry out their functions and different component was identified. Hence, the
identification of legal framework help framed the interview with key respondents involved in

the implementation of the environmental legislation in the mining sector.

4.4.2 Interviews

Interviews are mainly used in qualitative studies because they allow the researcher to "learn
social life through the perspective, experience and language of those who live it"
(Boeije, 2010: 62). The study relied heavily on in-depth interviews (see Appendices B and
C) with selected mining companies, representatives of government institutions,

representatives of NGOs, and managers.

Interviews include closed questions and open-ended questions to allow respondents to

express their thoughts and views freely. An open interview was used because it provides
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flexibility and active engagement between the interviewer and the interviewee (Fontana and
Trey, 2005). The level of flexibility of the methods used proved to be beneficial (May
2001) because it allows the study to "explore incomplete articulated aspects of the
experiments, encouraging respondents to develop topics related to their own experience”
(Holsteix & Gubrium, 2004). A semi-standardised subject format was used to obtain
information on issues related to sustainable mining practices, application and administration
of environmental legislation and local community development. This approach ensures that
each key informant provides information to the key questions of the study. Moreover, it
helps the study "to have more latitude to explore beyond the answers and thus enter into
dialogue with the interviewees" (May 2001: 123).

In order to carry out qualitative interviews, the principal respondents of the study were
selected in study areas (Lubumbashi and Kolwezi) by reasoned sampling because they
are non-probabilistic elements (Cooper & Schindler, 2001). Thus, before departure to the
Katanga Copper Belt, the researcher compiled a list of critical informants identified in
government institutions, mining companies and NGOs. Also, the need for reasoned
sampling for this study is found in the selection of informants who manifest the phenomena
of interest to better understand the theoretical concept outlined in the proposed study (Patton,
1990).

Due to the nature and sensitivity of the information required for this study, the response of
high-ranking vital informants was found to be reliable in order to standardise information in
the mining sector (Mitchell, 1994). Therefore, the selection of professionals was based
on their position in the organisation or community. Thus, the interview questionnaires were
designed to suit those who are familiar with the issue being investigated (see Annex 3). The
official’s respondents were selected from an environmental and sustainability division,

lawyers, government divisions involved in the management of the mining sector and NGOs.

A snowballing technique was applied to deliberately identify and select mining
stakeholders, governmental and non-governmental institutions. As a result of this approach,
a combined number of 20 interviews were conducted with professionals from representatives
of mining companies, government officials, NGOs, the police force of the mining services,
the cadastral mines, the lawyers, and the magistrate of Katanga Lubumbashi, Kolwezi

University, and the Federation of Congolese Enterprises (FEC).
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Interviews with professionals were mostly conducted at their place of work. Based on the
snowball sampling methods, after an interview, the interviewee was asked to refer to
their colleagues or friends who are well invested in the environmental management of the
mining activities. This approach also helps the study in that the majority of respondents
were willing to provide contact and information on behalf of the researcher to interview

them. In many cases, this approach has led to many successful interviews.

Interviews with crucial informant were in the form of semi-structured interviews and efforts
were made by the interviewer to elicit information without leading the interviewee. This
approach was adopted with the aim to let the interviewee tell a story and provide
their impression. Hence, attentiveness and interactive were essential in order to gain a more
in-depth understanding of the respondent’s views and perspective. Boeije (2010:63) states
that “during interviews, it is paramount that the interviewer to some degree accommodates
the participant’s need to spend more time on certain issues, listen with interests and does not
interrupt the flow”. The length of the interview ranged from 40 minutes to 60 minutes
and was guided by a set of questionnaires. Most questions were common to all
officials ‘respondents for consistency. However, some questions had been adapted to the
context, position and field of the respondent (mining, judicial, police, cadastral,

environmental).

4.4.3 Survey guestionnaires

A targeted interview was used for respondents from the local community, specifically, heads
of households and street vendors. Its open nature allows flexibility and the discovery of
meaning and “qualitative depth by allowing interviewees to talk about the subject in their
frame of reference to better understand the point of view of the subject” (May 2001:
124-125). In addition, according to Anaebo et al., (2015) and evangelicals (2006),
targeted interviews with members of the local community allow the study to establish the
socio-economic impacts of mining activities and how the government seeks to promote
the sustainable development of the local communities and the community’s right to a clean
environment. Also, it provides comprehensive views of local communities regarding mining

practices concerning the country's environmental legislation.

Before the departure for the Katanga Copper Belt, local community questionnaires had to

be translated from English to French, which is the local official language. Copies of both
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versions of the questionnaires were submitted to the Human Ethics Committee of the
University of the Witwatersrand for approval. Upon arrival in the city of Lubumbashi
and before the administration of the questionnaire, ten copies of the questionnaires were
tested in Lubumbashi in order to refine the questions covered by the research instrument. It
was anticipated that the pilot test would be useful for assessing the strength and validity
of the questions and their reliability for data collection.

Pilot test respondents were invited to provide feedback on the strengths and weaknesses
of the questionnaire, the clarity of the instrument, the time it took to complete the
questionnaire, and the areas of the questionnaire that were omitted. Some adjustments were
made to the questionnaire based on feedback received from respondents who participated in
the pilot session. The questionnaires took the form of a personal interview in which the
interviewer asked the questions and recorded the answers received from the respondents.
The questionnaires were structured to allow the study to gather factual information on the
social and economic status of the households, including their environmental impacts of
mining in their regions. The selection criteria for the local community were the length of
stay (10 years and over) and age (20 years and over). The respondents’ age from 20 were
included because they have a certain level of understanding of the environment and they are
contemporarily engaged continuously engaging with contemporary information and has
quite an understanding through media and ABC. They understand what their right is
comparing to the old generations. Hence, this group of respondents were very important in
terms of highlighting whether they understand what their right is and environmental
legislation in place which can be used to manage the environment and promote community
development. In view of this, their views, however, were basically in terms of do they
understand and compare with how they influence people around them and the environment.
However, in terms of understanding changes that have occurred as results of mining

activities, older populations were called upon starting from the age of 30 going upward.

The survey was administered with the help of three field assistants who were selected from
the University of Lubumbashi and trained before starting work. Structured and planned
interviews in the form of questionnaires helped the study to obtain household responses
with limited school education. Alongside personal interviews with the local community, the
study avoids the pitfall of mailed questionnaires and telephone interviews, which are some

of the other types of data collection instruments with survey methods. A total of 220
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households were surveyed from two main study areas, each subdivided into three different

study sites.

4.4.4 Participatory observation

Bryman (2012: 432) prefers to use the term ethnography instead of participant
observation and postulates that it is a method of social research and a finished product of
ethnographic research. Ethnography consists of observation. According to Bernard (2006:
342), participant observation is “... a humanistic method and scientific methods”. It is a
profession or art that goes through practice-based rigorous controls relating to the collection
of evidence. These methods are the best compliments for the interviews, as the researcher
often uses both interviews and observation methods to gather more information (May 2001:
159).

Participatory observation helps the study to take into account “body language and other
gestural signals that make sense of the words of interviewees and to learn things that people
would not want to talk about” (Patton, 2002: 263). Participatory observation helps the study
understand the dynamic relationships between the local community, mining companies and
government institutions. The advantage of using this technique, in this case, is that the
presence of the researcher in the local community helps to better understand the
interventions of the government and mining companies in the Katanga Copper Belt. Also,
the flexibility of these techniques helps the researcher to make favourable adjustments along

the way.

The approach to use direct observation was facilitated by being immersed in the community
and gain trust by developing relationships with people so that they can feel free to
express their views. A notebook was kept to note each experience. The second observation
approach used was indirect observation, which consisted of observing the development of
the phenomena related to mining activities, such as survival strategies during retrenchment,

mine closure, and environmental degradation.

Using this method, the researcher managed to integrate the communities of Kolwezi and
Lubumbashi. Because of a mining protocol, the author did not have access to certain mining
facilities, and | was not allowed to take pictures inside mining concessions. This led the

researcher to be a participant observer, which meant that interactions with mining
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workers were limited to the local community's place of life but not to their workplace. The
author took notes during fieldwork in Ruashi, Dilala, Gécamines and Mutoshi. These
notes become a vital source for a train of thought, thus making it easier to remember
evidence that was not captured through interviews. During this process, the author took
numerous photographs to illustrate the type of socio-economic activities in the mining areas

and the impact on the natural environment.

4.5 Data analysis

The study argues that the use of theories in data collection is an important aspect to achieve
the study's objectives and support the argument with a more credible justification. This is the
link between the theoretical statement and the data collected. Incidentally, the study sought
to make the best use of this standard in collecting qualitative data in order to test the
theoretical arguments of the study and to provide analysis that follows constant comparison
methods (Glaser and Strauss, 1997). Even though each respondent was treated as a single
unit, data analysis was conducted using a thematic approach. According to Boyatzis
(1998) thematic content analysis is a method used to identify themes that emerge in
data from multiple sources and themes composed of a thematic code. Also, the thematic
content analysis is a versatile methodology in that it can be used by any researcher,
regardless of the epistemology or ontology of research (Boyatzi, 1998, Burnard, 1991).
Thematic content is appropriate for open data, such as key informant interviews and

community questionnaires, and allows for such analysis (Harwood and Garry, 2003).

Furthermore, the thematic content analysis is a versatile approach because it can be used in
both inductive and deductive studies in nature (Boyatzis, 1998). The thematic content
analysis was used to support the claims made with the data that had been obtained and
therefore as a methodology, and this ensures that the claims made can be sustained (Guesst
et al., 2012). It is rigorous to ensure that supporting statements link the thematic content

analysis to the anchored theories (Guesst et al., 2012).

Inductive or explorative thematic content analysis is a process in which new
understandings or theories are developed. Guesst et al., (2012) suggest that new
understandings or theories are based on data that has typically been acquired from
reasoned sampling methods. “The purpose of the research is less to test the already known

(e.g. theories already formulated in advance) than to discover the news and develop
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empirically grounded theories” (Flick, 1998:5). Thus, the study used inductive content
analysis in order to develop themes derived from empirical data. The collection of these
themes is known as a thematic code.

On the other hand, deductive thematic content analysis or confirmation is the process of
testing a theory or code that has already been developed (Guest et al., 2012). The
study's analysis process began with the translation of interviews and questionnaires that were
conducted in French into English, and then grouped the document according to the
content and codes were given to each dataset. As a result, data analysis started with
legislation and document content analysis using the three pillars of sustainable
development as defined by the Brundtland Commission. Following the deductive approach,
the legislation and the documents were grouped according to the protection and
prevention of adverse impacts of mining activities, including the promotion of the right of
local communities to a clean environment and access to natural resources. Selected themes

were identified, analysed and spread across the data collected (Yin, 2014).

Analysis of data collected during the fieldwork explored models of socio-economic
similarities to local communities in mining areas, including the impact of mining activities
on the natural environment. Also, the analysis examined different models of EL
administration in the mining sector. This approach has been helpful in this regard, as it helps
construct arguments to compare connections between theories and data, thus seeking

detailed information in a qualitative approach.

4.6 Methodological reflections

Any field research, regardless of the research methods used, faces challenges, obstacles and
gaps due to the nature of the study, the study area and the respondents involved. In
this regard, Yin (1994) alludes to the fact that it is normal for researchers to have difficulty
with the data collection process. Methodological deficiencies in the social sciences and
human geography in countries of the south can be attributed to cause-and-effect
relationships such as the identity of the researcher, the political and socio-economic context,
culture, accessibility to information and the study area. In this section, the study provides
some challenges encountered during the fieldwork on the methodology and how these

challenges were overcome.
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4.6.1 Official participants

The nature of this research required the involvement of public institutions and officials,
as they play an essential role in the application of EL in mining activities. One of the most
pressing challenges faced during the fieldwork was, to involve government officials and
mine officials. The officials’ reluctance to participate in the interview sessions can be
attributed to the fact that many view the subject as sensitive and fear being exposed or
reprimanded. Some officials, considered the study as a survey to expose them to the media
or local authorities. Thus on some occasions, it was required to submit the questionnaires to
the legal department before being given the opportunity to conduct the interview. Also,
junior mining companies provide access to their mill. The rejection from the government
institutions came in the form of excuses for lack of information or knowledge. Hence, it was
individuals in government institutions that put a barrier in place so that the researcher could

not conduct the interview due to fear of being exposed.

The researcher decided to continue despite the rejection and decided to pursue other ways of
gaining trust and access. The approach was then changed from a direct to an indirect
approach of building relationships and making friends. This was facilitated by the fact
that the researcher originates from the Katanga Copper Belt. The researcher managed to
convince many opponents that the study would benefit the company and the institution, and
add value to their business. Therefore, it was imperative to be objective and have no hidden

agendas.

The relationships built allowed the researcher to practice the snowball sampling technique
by asking key respondents to assist in ensuring that legal advisors in the mining companies
are willing to participate in the study. The researcher’s attitude and ability to adapt to the

new situation and the environment helped the study to achieve its goals.

4.6.2 Local community expectations

As stated above, fieldwork studies are always exposed to surprises especially when they are
conducted in poor communities. This is because some members of the local community
see the study conducted in their areas as an opportunity to ask for a job or favours such as
cigarette or food before the interview. The study faced these challenges mostly in low-

income areas of Gécamines compounds, Ruashi and Dilala.
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The fact that the researcher is based in South Africa, studying at a South African university,
was equated with being the researcher being rich. Therefore some residents asked how much
they would be getting paid for being part of the study. The answer to this question
was always the same, their participation in the study is voluntary, and their approval to
continue or not is required. At the sound of this answer, some were not interested in giving
their attention, especially unemployed people. However, at this stage, female respondents
were more willing to participate in the study freely than their male counterparts.

In order to avoid falling into being a source of financial gain for some local respondents, the
researcher decided to stay in the community and visit community churches as well as
the local businesses. This strategy helped in gaining local community acceptance. The
second thing that helped in overcoming local community expectations was the fact that the
researcher stayed with friend and family. This situation allowed for the explanation of the
primary objectives of the study and the possible outcomes, to some of the people in the
communities. This resulted in the spread of the word of the study and allowed the
researcher to gain easy access to people’s homes. However, irrespective of this progress,
some community members have complained about the fact that they have not seen the
results of prior research conducted in their community. It can be concluded with confidence,
that the researcher’s integration into the local community helped the study to approach the
pastor and other community leaders to spread the word about the research. Also, based

on word of mouth, community expectations were clarified.

4.6.3 Time constraint

Although the study was limited to the Katanga Copper Belt zone only, the time
constraint was a significant challenge in the field study. This constraint came in different
forms that were grouped into two categories; travel and working time in the field and the

duration of the official interviews. The Copper Belt of Katanga covers an area of about

1200 000 km? and the distance between the city of Lubumbashi, and the city of Kolwezi is
300 km. So, the researcher spent much time travelling between the two cities. The cause of
the regular trips between Lubumbashi and Kolwezi was because it was necessary to meet
the key informants or officials for the conditions of time and place of the interviews. As a
result, the researcher had to conduct four to six interviews in one week between the two
cities. Also, almost all the mining companies operating in Kolwezi had their headquarters in

Lubumbashi. As a result, initial contacts were made in Lubumbashi and interviews were
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held in Kolwezi where the principal operations are taking place.

In addition to travelling, the time spent working in the field was also minimal. The
researcher wanted to have more time with members of the local community to check their
answers and views on some critical issues such as community-based mining interventions,
community participation projects and community development. It was noted that some
community members were reluctant to participate in the study. Later, it was
discovered that it was because of their political affiliation or fear of losing their jobs. Most
of them feared that specific information they provided could endanger their lives or their
family, regardless of the confidentiality agreement. These issues have been strategically
overcome by cross-checking information with other local communities from different streets

or places in the study area.

4.7 Chapter conclusion

The researcher decided to report on factual findings and interpretation made from
observations which were based on literature reviews, theoretical considerations and
documents analysis. It is important to remember that the primary aims of the study in
conducting the empirical study were to listen and learn from people well vested in mining
activities and those affected in the Katanga Copper Belt. This was done through semi-
structured interviews and considering the challenges associated with the administration of

EL in the mining sector.

Furthermore, this chapter included the local community surveys that are used as indicators
on the manner in which local community lives are connected to mining activities. It also
included an in-depth analysis of legislative and documents analysis in order to evaluate the
manner in which different legislation applicable to mining activities has captured the

concepts of sustainable development.

The approach did not prevent the researcher from observing and getting the reality of an
unequal society in which the study was conducted. This aspect of the empirical study

was captured through personal notes and pictures used during data analysis.
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CHAPTER FIVE
EMPIRICAL EVIDENCE

5.1 Introduction

The focus of this chapter is to present the empirical data collected from the fieldwork
conducted in the Katanga Copper Belt of the DRC between November 2015 and July 2016.
The starting point of this chapter is to underline what the research aimed to investigate the
research questions highlighted in chapter one. Thus, key themes were extracted from the
research questions and relevant data drawn from the content. Using this approach, the study
first identified the legal framework through policies, legislation, and literature within which
mining operates in the Katanga Copper belt. In doing so, the study identified and classified
various institutional setup and systematic challenges that hinder the proper administration of
environmental legislation in the mining sector. The study to some degree uncovered a
governance gap in the mining sector of the Katanga Copper Belt that has affected the role of
environmental legislation in promoting sustainable mining and leading to environmental

degradation and community poverty.

The data reported in this chapter were obtained using the qualitative research methods
because it allowed the use of multiple research and data collection methods to understand
a specific phenomenon. Hence, the data reported here were collected using policy and
document reviews, interviews, surveys, participatory observation. Therefore, based on the
research questions of the study and the data collected, this chapter divided into four
sections. The first section reports the legal or legislative framework which regulates
sustainable mining practice in the Katanga Copper. The second section, report on the manner
in which the environmental legislation promote sustainable mining practice and
environmental stewardship. This section also includes the analysis of the institutional
framework for the administration of environmental legislation in the mining sector. The third
section, report on the current mining practice in relation to the promotion of community
wellbeing and sustainability in the study area. The last section reports on the identified
challenges in fostering stakeholder’s engagement in the mining community of the Katanga

copper belt.
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5.2 Legislative framework for the promotion of sustainable mining practice
in Katanga

The main objective of this section was to establish existing environmental legislation and
legal frameworks put in place by the DRC that are aimed at promoting sustainable mining
practices in the Katanga Copper Belt. In order for a mine to be considered sustainable, it
must be safe, demonstrate best practices in environmental management and community
engagement, be economically efficient and use mineral resources efficiently (Laurance,
2011). Therefore, the investigation and discussion on environmental legislation and policy
framework including the institutional framework were based on legislation and the
institution's ability and capacity to guide mining operations to a point where sustainability is
achieved. The study identified an ensemble of environmental legislation and policies put in
place by the government of the DRC for the promotion of sustainable mining practices in
the Katanga Copper Belt. Nevertheless, it must be noted that some of this legislation is
outdated and need to be updated and adapted to accommodate new challenges (i.e.

environment, social and economy).

The key legislation for sustainable mining practices in the DRC is Article 53 and 58 of the
Constitution of February 2006 which stipulates that “Everyone has the right to a healthy
environment conducive to its full development. The State takes care of the protection of the
environment and the health of the populations”. Article 58 of the Constitution gives all
Congolese citizens the right to enjoy the proceeds of natural resources. It provides that: “All
Congolese have the right to enjoy the national wealth. The State has the duty to redistribute

equitably and guaranty the right to development”.

The Environment Law No. 11/009 of 09 July 2011 pays particular attention to the
sustainable management of the environment and the social development of local
communities. This law aims to promote the sustainable management of natural resources, to
prevent risks, to fight against forms of pollution and nuisances, and to improve the quality
of life of populations while respecting the ecological balance. Article 9 of the
Environmental Law No. 11-009 of 9 July 2011 makes provision for community engagement
in areas where mining activities are taking place. It states that “All Congolese have the right
to participate in the decision-making process in the field of environmental management and
natural resources. The public is called upon to participate in the process by which public

authorities formulate environmental policies, programs, plans and regulations within the
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public and equitable framework defined and established by that authority”. Furthermore,
Article 10 of the 2011 Environmental Law imposes on the national government, the
province and all the decentralised entities the “obligation to control and organise human,
artisanal or industrial activities, to take preventive or corrective measures against the
negative impact of their activities on the environment by using appropriate technologies with
less polluting capacity and an acceptable economic cost”.

According to Ingram (2017), vegetation and wildlife are protected by the Forest Code Law
011-2002 of 29 August 2002. This legislation deals with clearing and erosion problems. The
code prohibits “all acts of deforestation in areas exposed to the risk of erosion and flooding;
any deforestation over a distance of 50 meters on either side of the watercourses and within
a 100-meter radius of their sources”. In addition, the code specifies that “any deforestation
must be compensated by a reforestation equivalent in quality and area to the initial forest
cover ... and requires obtaining a deforestation permit for an area of 2 ha".

Nature conservation issues are covered under the Nature Conservation Law No. 14-003 of
11 February 2014. The aim of this law is to support the national government plans regarding
the conservation of nature. It must be noted that this new conservation law rescinds the
outdated Conservation of Nature Ordinance-Law No. 69-041 of 22 August 1969. The new
nature conservation law introduced new innovations, such as public participation in the
decision- making process, local community participation in the strategic steps for
establishing and managing protected areas, social and environmental impact assessments for
all projects affecting the protected areas, traditional knowledge on nature conservation,
access to biological and genetic resources, and just and equitable benefits derived from
resources. The Nature Conservation Law works in conjunction with the Creation of
Safeguarded Sectors Law of 22 July 1975, which defines the constraints which have to be
met in the context of impact studies in specific territories such as reserved natural
resources and safeguarded sectors. It also prohibits the absolute deforestation or wood fires

in the concession or in all the lands forming the area called Inga site.

The protection and use of physical resources such as soil and water are governed by several
decrees and legislation, namely, the Decree of May 6, 1952 on the concessions and
administration of water, lakes and rivers, and Ordinance of 1 July 1914 on the population
and the contamination of sources, lakes, rivers and parts of watercourses. Ordinance 52-443

of 21 December 1952 sets down rules and regulations for the use of water sources,
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underground aquifers, lakes and rivers, to prevent pollution and waste of water and to
control the exercise of water rights. Furthermore, Ordinance 64-650 of 22 December 1958
provides regulations on the provisional measures of the inland waterway, engineering
structures and port facilities and, Ordinance 29-569 of 21 December 1958 provides

regulations for irrigated crops with a view to protecting public health.

Specific to mining activities in the Katanga Copper Belt is Law No. 007-2002 of 11 July
2002 on the Mining Code. While defining the conditions of opening and exploiting the
mineral deposits, it takes environmental, social and economic concerns into consideration.
In addition to the Mining Code, there is Decree No. 038-2003 of 26 March 2003 on Mining
Regulations. Article 21 and Article 24 of the mining regulations require public participation
during environmental assessments and project approval process. These texts are
complemented by the Land Tenure Act of 1973, under which the government grants to
businesses and diggers the right to use certain lands for extraction. The Mining Code
regulates artisanal and industrial mining which include prospecting, research, exploitation,
processing, transportation and marketing based on the principle that the soil and subsoil
belong to the state. Under the provisions of the Mining Code, the investor should comply
with the code of conduct provided for by the mining regulations, to develop and obtain
approval before starting any mineral research. However, the investor must also submit an
Environmental Impact Assessment (EIA) for approval before any operational work can
commence. The EIA must be accompanied by an Environmental Project Management Plan
(EMPP) showing the manner in which the company plans to manage all identified and
future environmental challenges. The mining regulations specify various obligations,
subordinating all mining research and exploitation operations to the presentation and prior
approval of an Environmental Adjustment Plan, except for prospecting and marketing

operations, and artisanal mining.

According to Revuelta (2018), mining activities can have a long-lasting negative impact on
cultural heritage, thus in the DRC, the protection of cultural heritage is governed under the
Order Law No. 71-016 of 15 March 1971 on the protection of cultural property. This law
provides for the discovery of remains or objects of interest to art, history or archaeology
that are made during excavations or fortuitous. These discoveries must be declared
immediately by the inventor or owner to the administrator of the territory or the mayor, who

will notify the Minister of Culture. The Minister may, by order, prescribe any measures
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necessary for the conservation of remains or objects discovered.

The health and safety of the workers including that of the local community for its part
are covered by Article 405 of the Mining Code of 2002 which states that “mining owners
must develop and implement a health and safety plan for the benefit of mining workers as
well as communities living near the mining operations”. Article 451 stresses the need for
public consultation and states that “a public consultation must be organised between the
communities affected by the proposed project, the consultation must take place during
the EIA process which must actively involve the local communities, but the public
consultation must in all fairness allow the local communities to appreciate exploitation and
work program offered by the mining project”. In addition, Article 8 of the mining
regulations of 2003 states that “after public consultation and with all stakeholders, local
communities have the right to be informed of the final decision”. The information must also
include information on the substance used and hazardous activities to be undertaken. As a
result, the public must become involved in the environmental, as well as the settlement and
resettlement project development process. Article 10 of the Environmental Law No. 11-009
of July 9, 2011, provides cost-effective measures for prevention of pollution, reduction
initiatives as well as site rehabilitation measures that are the responsibility of the polluter.
It is important to note that Article 10 of Environmental Law is an expression of Article
54 of the Constitution of the DRC which lays the foundation for the owners of mining
rights to repair the damage caused by pollution of the environment. It must also be noted
that the mining rules and regulations set out standard principles for minimising or repairing
any environmental mine disasters that could harm life on Earth. These principles include
the polluter pays principle (Article 12), environmental audits required (Article 23),

environmental response fund (Section 25), and mandatory restoration (Article 44).

Environmental quality standards for mining operations, including a detailed approach to
monitoring frequency, monitoring locations, calculations and measurement techniques,
are also included in Annex IX of the Mining Code of 2002. Concerning monitoring, under
the Mining Code of 2002 and the Mining Regulations of 2003, all mining companies are
required to comply with environmental legislation, and government institutions are

required to monitor compliance.

The health and safety aspect of sustainable mining practice in the Katanga Copper Belt
is covered by the Labour Code Law No. 15-2002 of 16 October 2002. It aims, among
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other things, to protect the health and safety of workers, to provide a medical service, to
guarantee a minimum wage and to regulate working conditions. It is also important here
to note the Departmental Order 78-004 of 3 January 1978 on the establishment of health

and safety committees in companies.

The procedures for conducting EIAs in the DRC are organised under the Ministerial
Order No. 043 / CAB / MIN / ECN-EF / 2006 of 08 December 2006. This legislation
provides the frames within which to carry out an Environmental and Social Impact
Assessment (ESIA) and ensure that a project complies with existing environmental
standards. The ESIA must be carried out by the mining promoter and under his sole
responsibility. The terms of reference will be established by the supervising administration
of the relevant business in liaison with the project promoter, based on general and sectoral
guidelines which will then be developed by the environmental authority.  The
environmental acceptability of the project will be decided by the latter. It may be subject
to conditions relating to amendments to be introduced or to mitigation and compensation

measures to be taken.

Another important legislation pertaining to sustainable mining practices in the Katanga
Copper Belt is Law 73-021 of 20 July 1973 on land, compensation and resettlement.
This deals with the general system of property, land, real estate, and the regime of security.
With regards to Article 34 of the Constitution of 18 February 2006, any decision to
expropriate falls within the competence of the legislative power. Taking into account this
Article of the Constitution, Law No. 77-001 of the 22 February 2002 describes the

procedures of expropriation which should be applied with rigour.

Besides the national environmental legislation and policies, there is a number of
international conventions on the environment to which the DRC is a signatory and which
are applied to mining activities. Table 5.1: below represents the international environmental

multilateral agreements applicable to mining activities of the Katanga Copper belt.

Table 5.1: Signed international environmental conventions applicable to mining activities
of the DRC

113 |Page



Multilateral Agreement or Convention Country or city of
adoption

Convention relating to the conservation of fauna and flora in London (United Kingdom)

the natural state 14 January 1936

African Convention on the Conservation of Nature and Natural | Alger (Algeria) 15

Resources September 1968

Convention on Wetlands of International Importance

Especially as Waterfowl Habitat

Ramsar (Iran) 2 February
1971

Convention on the Protection of the World Cultural and
Natural Heritage

Pari (France) 23 November
1972

Convention on the Conservation of Wild Species of Flora and
Fauna Threats of Extinction

Washington (USA) 3 March
1973

Convention on the Convention on Migratory Species of Wild

Animals.

Baune (Allemagne) 23 June
1979

Convention on the Protection of the World Cultural and

Natural Heritage

Paris (France) 23 June 1979

International Tropical Timber Agreement

Geneva (Suisse) 18
November 1982

United Nations Convention on Climate Change

Rio de Janeiro (Brazil)
4 June 1994

Convention on Biological Diversity

Rio de Janeiro (Brazil)
4 June 1994

United Nations Convention against Desertification

17 October 1995

Addressing the conversation and sustainable management of the
forest ecosystem in central Africa

Brazzaville (Congo) 5
February 2005

The international environmental conventions applied to the mining activities mostly to

compensate on the absence of the DRC legislation. The Congolese government in its capacity

of a regulator and its duty to protect the natural environment

acknowledge through its

Constitution of February 18, 2006, that in the absence of environmental legislation

environmental conventions signed by the DRC are applied to protect the environment

(Mazalto, 2009). Nevertheless, the monitoring and evaluation of international environmental
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convention application in the mining of the Katanga copper are very difficult due to the lack
of financial and qualified human resources (NGO representative, 2017).

5.3 Strength and weakness of environmental legislation applicable to
mining for the promotion of sustainable mining

The DRC has put in place legislation that has captured sustainable development principles
and put in place strategic framework for the protection of the environment and local
community development. In this section, the study discussed the main environmental
management tools that the legislation learn on for the promotion of sustainable mining
practice in the Katanga Copper Belt. These are the environmental impact assessment and

environmental management plans.

5.3.1 Overview of the environmental impact assessment and the
environmental management plan of a mining project

Article 21 of Act No. 11/009 of 9 July 2011 on Basic Environmental Principles provides that
any development, exploitation, infrastructure, industrial, commercial, agricultural, forestry,
mining, telecommunication or other likely to have an impact on the environment, is subject to
a preliminary environmental and social impact study, with its management plan, duly

approved. Article 45 of the Mining Regulations also captures this provision.

Therefore, Article 1 and 2 of the Mining Regulations provide that "prior to the preparation of
its environmental impact assessment and its project environmental management plan, the
applicant for the mines or a permanent mining exploitation right shall careful internalised and
plan it approach in accordance with its EIA and PGEP to the technical environmental
regulations' (mining regulation article 1,2,3,4). In essence, the law reveals that the planning
and writing of an environmental impact study begin with the presentation of the mining
project. The presentation of the project must describe the feasibility study, which must also
include the quality of the soil, vegetation related to agricultural activities. The fauna and flora
are described outright to see if the operations would affect them and pretend to degrade them.
Furthermore, the study should explain how the hydrology would be restored when this
description is taken into consideration and this shows the presence of the groundwater to

which local community depend for water supply

Article 4 latera B of annexe IX of the mining regulations states that "an analysis of the

impacts of exploitation operations on the environment”. The C Literal prescribes that "a
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program of mitigation measures and project presentation and description of social aspects
should be included in this environmental impact study and social project. Among other
things, this concerns its aesthetic aspect, particularly the construction of walls to separate the
area where the local community lives from the project area. The project must also respect the
local culture and the native population and provide for the creation of recreation centre such
as a stadium with an imposing and new generation infrastructure, the construction of public

latrines for hospitals and dispensaries as well as schools.

In essence, by its extractive nature, the mining project must carry out a social and
environmental study to determine the social and environmental risks of the project while
proposing measures of attenuation for proper management and appropriation of the project.
The same is true of the action plan to describe and categorise the actions necessary to
implement the measures of attenuation, the corrective measures and the follow-up measures

required to manage the identified impacts and risks.

Finally, communities that may be affected by a project must be consulted in a culturally
appropriate and appropriate manner to ensure their free, prior and informed consultation.
Their involvement should be facilitated as a means of determining whether a project
adequately addresses the concerns of such local communities. The operator must make
available to the public the evaluation documents and the action plan within a reasonable time
and in as short a time as possible and in the relevant local language, and document the
process and the results of the consultation. However, the data collected in the study area
shows 80 % of the respondent were not consulted and were not aware of the mining project to

affect their environment.

Article 1 (19) of the Mining Code, which is devoted to the environmental impact study,
recognises it as the preliminary scientific analysis of the foreseeable potential impacts of a
given environmental activity and the examination of the permitting acceptance of the
environmental impact. Hence, it ensures the integrity of the environment within the limits of
the best available technologies at an economically viable cost. Furthermore, article 41 of the
same provision contains the environmental management plan EMP of the project, as the
project's environmental management agenda book consisting of a program for the
implementation and monitoring of the measures envisaged by the project. EIA to remove,
reduce and possibly offset the damaging effects of the project on the environment. This
definition does not differ from that given by Law No. 11/009 of 09 July 2011 on basic
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principles relating to the protection of the environment. However, according to Kashala
(2012), it is appropriate to point out that the Legislature has added in the wording of this

provision the term "social” without specifying what it consists of.

5.3.1.1 Weakness

The legislator of the Mining Code of 2002 in point 40 Article 1 did not confine himself to
enumerating the commitments in the matter of the protection of the environment that must be
respected by all mining holder. Nevertheless, in the proper order, the mining holder submits
financial security representing the guarantee of the cost of the process of attenuation and
rehabilitation, at the time of the start-up or the start-up of all its activities. According to
Article 2 (19) of the Environmental Law of 2011" the environmental and social impact
assessment, is a systematic process of identification, prevention, evaluation and reduction of
physical, ecological, aesthetic and social effects. It is prerequisite for the realisation of a
development project, installation or implantation of an industrial, agricultural or other unit
and making it possible to appreciate the direct or indirect consequences on the environment”.
This definition is quite different from that contained in the mining code and the legislator did
not want this time want to freeze the considerations taken by the one of the mining code of
202 and integrate it into his (article 2 of the environmental law). Title IX article 39 to 42 of
the mining regulations make provision for the impacts of mining operations in the following
way: "the applicant identifies the positive and negative impacts direct or indirect or risky
impacts of its exploitation operations on the environment within its perimeter and in the
perimeter surrounding area that will be affected by the operations. It analyses each impact
with regard to the biological and sociological physical environment ". However, article 40 of
the same law goes on to state that "in the quantitative evaluation of each impact caused by its
operations, the applicant must specify the extent of the impact and the spatial dimension; the
duration of the impacts and the irreversible character; the level of uncertainty of the impacts
in relation to the feasibility of the estimates; the cumulative effect, such as the link between
the affected component and other components; The intensity or extent of the impact with
respect to the degree of disturbance of the environment considered to the degree of
sensitivity, vulnerability of unit or rarity of the component considered; The frequency of the
impact and the probability that the impact occurs either intermittently or occasionally; The
value of the component for the potentially affected human population and the risks to the

safety and well-being of this population.
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Article 41 states that "for each impact analysis, the applicant determines all project operations
and suspicious to produce such impacts” and Article 42 analyses the nature of each impact
when it states that: "the analysis of negative impacts of the project on the perimeter and
surrounding area of the perimeter determines the nature of the risk to the health and well-
being of local community and employees, followed by the risk of degradative and air

pollution of surface and underground water and soil.

Reading the combination of legal environmental provisions in the mining sector implies that
mining companies formally adopt paper-based measures to ensure social welfare including a
duly approved environmental policy and undertake to develop and promote a culture of
environmental stewardship both within society and in the community. With regard to the
allegations developed above, it is not extreme to say that the practice is disappointing as long
as one makes descents in the surrounding environment. The observation of the surrounding
millennium mining activities in the city of Lubumbashi has a macabre appearance, the most
striking case is first the Tshiamilemba neighbourhood and Kabetcha in the local municipality
of Kampemba, in the surrounding facilities of Rwashi mining and the company of the Congo
Dong Fang Mining International (CDM). The second alarming environmental disaster is
observed in the adjoining area of the inhabitants living along the Naviundu water stream that
is destroyed. Hence, the question that everyone is asking is that the impact study was done if
yes why it is not applied. This is to say that, polluting yes, but not crossing the threshold of
impacts listed in your plan and decreasing or reducing the degree of pollution is currently
exposed to all forms of environmental degradation, and this places us in the right place to the

point of seeing the aspect of the program of measures of attenuation

5.3.2 Presentation of project mitigation measures

The presentation of mitigation measures obligations is specified in Article 204 of the Mining
Code, which states that: “it also contains the measures envisaged for the protection of the
environment, the elimination or transfer of pollution and the reconstruction of sites as well as
to verify the effectiveness of the said measures”. Annex IX in its title V Articles 45 and 44
reaffirms that: " the applicant for a right to use permanent mines is required to present the
program of measures of mitigation and remediation reducing or eliminating all the negative
environmental impacts of the projects as described in articles 39 to 42 above, reviewed
including those related to sensitive and restricted areas, it also describes its project

environmental management plan which consists of the implementation "(Mining regulation
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2003, Article 43 to 44 ). Security financing mitigation measures and rehabilitation of the
environment Paragraph 4 of Article 204 of the Mining Code imposes on the mining operator
this legal requirement stipulating, "The holder of mining and quarrying rights is obliged to
provide security to ensure the fulfilment of their environmental obligations during the search
and where the exploitation is taking place. In addition, the holder of the mining rights is
authorised to constitute a provision for rehabilitation of the environment ". In addition, article
124 stipulates that:" the operator is obliged to describe the detailed budget of the program of
the proposed mitigation and rehabilitation measure, the budget presents the total estimated
costs, the duration of the remedial work and the proposed rehabilitation are financed and the
means of financing are available even if the operator cannot achieve the same. It must be
noted here that, any mining operator before starting operations on a well-defined site is
required to disclose a budget incorporating its program for the reduction or removal and the
rehabilitation of the site. The program must include any prejudice that may arise or arising
from this program by mentioning all the related costs incurred for that purpose, including the

cost, the measures taken, and the duration.

5.3.3 Public consultation and stakeholder engagement

The incumbent is only liable for damage to the environment by its activities to the extent that
it does not comply with the terms of its approved Environmental Plan, including
modifications during the project, or violates any of the environmental obligations under
section (Article 405). In case of cessation of a mining right cause and in accordance with the
provisions of Article 186 of the Mining Code, an environmental audit of the exploitation site
concerned by the transfer is conducted. In fact, the audit of the environmental responsibilities
and obligations of the previous owner during the period in which he was the owner of the
mining right in question. The costs and charges relating thereto shall be borne by the previous
owner, without prejudice to the provisions of the preceding paragraph and in accordance with
Article 182 of the Mining Code. The holder who acquires his mining or quarrying rights
assumes, on behalf of and on behalf of the transferor, the environmental obligations vis-a-vis
the State, unless the transferor has obtained the attestation of his environmental obligations
provided for in Chapter VII of this Title. - The holder who acquires his mining or quarrying
right by granting is not responsible for damages and damage caused by persons who have
occupied his perimeter before him or works inside it. However, the new owner is obliged to
take into account the damage in its Environmental Plan and to demonstrate mitigation

measures and rehabilitation that it proposes. Furthermore, the new owner must demonstrate
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that its operations will not have an aggravating effect on existing damage that may affect the

health and safety of workers or the population or sensitive environments.

5.3.4 Penalties for contraventions of environmental obligations

1. The investigation of the breach of environmental obligations (Article 569)

Failure to comply with the environmental regulations is confirmed by the Inspector and
Agents of the Mining Environment Protection Department or by the Inspectors and Agents of
the Mining Direction or the Titular Investigation Directorate immediately in case imminent
danger or within a period not exceeding ten days for other cases. The holder of a mining right
has a period of ten days from the notification to present his means of defence, without
prejudice to the provisions of Article 312 of the Mining Code.

2. Suspension of mining or quarrying operations (sections 570)

Without prejudice to the provisions of Article 292 of the Mining Code, any person who
without the justification of force majeure, contravenes his environmental obligations as
described in Title XVI1II of this Decree and contained in his Environmental Plan is subject to

the procedure and the following sanctions:

The breach is notified to the holder of mining or quarry right with mentions of the ninety-day

period to remedy under penalty of suspension of mining operations:

- If at the end of this period of ninety days, the inspector or agent to order the suspension of

mining or quarrying activities for thirty days;

- If the holder of the Mining or Quarry right does not attempt to remedy a default during the
thirty days of the suspension, the suspension of mining or quarrying operations is sixty days

in advance and the initial penalty is doubled;

- If at the end of the sixty days, the holder of the mining or quarry right still has not remedied
the breach, the suspension of the mining or quarrying operations is 90 days and the initial

penalty is tripled;

- If, at the end of the ninety days, the holder of the Mining Law or the Persian quarrymen in

the breach, the suspension of the mining operations or quarry is 90 days and the initial
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penalty is quadrupled either the mining or quarrying operations are definitively suspended for

the serious cases.

Nevertheless, for any failure directly endangering the life or health of one or more persons,
the Minister may immediately, suspend mining or quarry operations for the time necessary

for the implementation of the adequate mitigating measures.

3. Confiscation of the financial security of environmental rehabilitation (Article 571) In case
of breach of environmental obligations incumbent on the mining holder, the financial security

of the environment is reclaimed in accordance with Articles 402 to 405 of this Decree.

5.4 Environmental legislation governance: Mapping environmental
legislation administration for the promotion of sustainable mining and
environmental stewardship

This section reports primarily on how different stakeholders in the mining sector
integrate sustainable mining indicators into their decision-making process, as recommended
by the country's environmental legislation and policies because sustainability principle is an
integrative concept for decision makers (Gibson, 2006). As a result, interviews were
conducted with representatives of mining companies, government institutions and NGOs to
establish their approach to sustainable mining practices. A question was asked about what
the current approach is to the application of environmental legislation for the promotion of

sustainable mining practices.

The study reveals that all the mining companies surveyed, have conducted an EIA prior to
the commencement of mining activities and have an environmental management plan in
place. They adhere to the Global Reporting Initiative (GRI) and regularly comply with the
International Council on Mining and Metals Sustainable Development Framework.
However, the majority (six) of the mining company’s respondents pointed out the fact that
the implementation and monitoring approach of environmental legislation from government
officials is not adequate and efficient due to bureaucracy, unqualified and corrupt

government officials.

“Concerning the application of environmental legislation, the majority of government
officials are more concerned with their personal gain than with the well-being of the
environment and the local community. Thus, they use environmental legislation to their

advantage by identifying the crimes caused by our operations in order to extort money from
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the company for their profit rather than promoting a sustainable mining practice ... some
mining officials exploit this gap instead of denouncing it” (Mining official in
Lubumbashi, 2015).

One of the key issues which the study was interested was to establish mining stakeholders
approach to sustainable mining practice in relation to environmental legislation
implementation. Thus a question was asked to research participants familiar with the
implementation of environmental legislation, to know which element of sustainable
development or sustainable mining as defined in the study they consider first in their
decision-making process. In answering this question respondents were asked to rank
from efficiency, safety, environment, economy and the community. The results are

presented below in Table 5.2.

By order of importance starting from 1 to 5; where 1 = the first priority and 5 the last priority
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Table 5.2: Official’s respondent sequence approach to the sustainable mining application

INSTITUTIONS

Sustainable Mining Practice

Indicators

Frequency

Cadastral Mining

Efficiency

Safety

Environment

Economy

Community

Mining Division

Efficiency

Safety

Environment

Economy

Community

Environmental Division

Efficiency

Safety

Environment

Economy

Community

Police of Mines

Efficiency

Safety

Environment

Economy

Community

Justice Division

Efficiency

Safety

Environment

Economy

Community

Mining Companies

Efficiency

Safety

Environment

Economy

Community

Prosecutors

Efficiency

Safety

Environment

Economy

Community

Advocates

Efficiency

Safety

Environment

Economy

Community

NGOs

Efficiency

Safety

Environment

Economy

N R R wR RN RN R RR W N RR R R RN R (R RO RR(N NN R R R W RN R RN RN R -
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Community | 1

The results presented in table 5.7 shows that the mining companies’ respondents consider
the economic aspect (profitability) first. Thereafter, the social and environmental aspects are
considered. The Department of Mining considers the environment, social and economic
aspects. Respondents from the environment and NGO respondents stressed that all aspect of
sustainable development should receive equal attention. Nonetheless, all key stakeholders
concluded that they faced significant challenges in creating a balance between different
aspect of sustainable development and ethical considerations. The key stakeholders were
asked to give their impression of the current environmental legislation application approach
for the promotion of sustainable mining since 2002 concerning the achievement of the
sustainability pillars. Furthermore, the results presented in Table 5.2 interestingly points to
the fact that all the mining companies’ respondents stressed that besides economic
considerations, efficiency factors received much consideration. Mining company
respondents suggest that it is the economic efficiency that plays a key role in the achieving
of other sustainability objectives. Thus a research participant representing a mining company

operating the city of Kolwezi argues that:

«...for obvious reasons, we strive to be first economically efficient, because it on this basis
that we can effectively engage in community development projects. Nevertheless, social and
environmental impacts of the projects are identified from the beginning of the project in
accordance with environmental legislation of the country and financial and international
regulations”. This view suggests that economic considerations play an important role in the

promotion of sustainable mining practices.

Furthermore, the study was focused on the research participant involved in the
implementation of environmental legislation in the mining sector judge the level of their
intervention in upholding the legislation. Therefore, a question was asked to key respondents
to rate from O to 4 where O=much worse and 4 much better the performance of each element
of sustainable mining since the promulgation of mining of 2002 to now. In answering this
question, respondents were asked to rank from efficiency, safety, environment, economy
and the community their performance level and to rank each other in the upholding
process of environmental legislation in the Katanga Copper Belt. The results are presented
below in Table 5.3.
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0= much worse, 1= worse, 2= same, 3= better 4= much better

Public and private Sustainable Mining Indicators
iﬂzﬁr&;gi%ngs ;;:ltgl;/ edin Economy Environment Community Efficiency Safet

0 1/2]3|4]0(1 |2 |3 |4]|0|1 ]2 |3 4|01 ]2 |3 |4 |01 |2 |3 |4
Cadastral Mining X X X X X
Mining Division X X X X X
Environmental Division X X X X X
Police of Mines X X X X X
Mining Companies X X X X X
Justice Division X X X X X
Prosecutors X X X X X
Advocates X X X
NGOs X X X X X
Labour Association X X X X X

Table 5.3: Official perceptions of environmental legislation implementation for promoting sustainable mining
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The result presented in Table 5.3 shows that out of 10 institutional respondents from 8
institutions agreed that globally the economy is doing well while 5 respondents out of 10
institutions note that the management of the environmental quality as not improve and still
the same, as well as 8 representatives form 8 institutions out 10, agreed that the socio-
economic situation of the local community has not improved. Nevertheless, the responses
provided by institutional participant seemed to be biased, thus the study referred to personal
note and observation to assess the effects of the implementation of the environmental
legislation on the ground.

Therefore, even though the economic indicators or efficiency seemed to be more on the
positive outlook from mining activities, the study found that economic gains from mining
activities struggled to reflect on the local community through improved community well-
being. In this regard, the results show that the majority of institutional respondents 8 out
10 have agreed that overall social life is the same, no significant changes have occurred.
One of the key issues identified in the discussion with mining company representatives was
that government officials lack professionalism and technical knowledge regarding
environmental monitoring and evaluation. Therefore, even though the issue of education was
not part of the investigation, it becomes clear that it was important for the study to establish
the level of education of officials and household respondents as well as stablish how they

relate to their environment in relation to mining activities.

5.4.1 Institutional framework for the administration of EL for the
promotion of sustainable mining in the Katanga copper belt

Extracts from literature reveal that environmental legislation application is delegated to the
judicial and administrative state institutions, to ensure the success of the protection and
promotion of the environmental rights for the good of the whole community (Bintu, 2010).
More importantly, the success of sustainable mining practices depends on the active and
efficient interactions between the mining sector and governments (ICMM, 2006).
Nevertheless, the organisational and institutional frameworks through which decisions are
made are of great importance (Himley, 2010). More so is the fact that the government, in
general, has an important role to play in regulating and facilitating access to natural

resources and environmental management.
The analysis of different policies and legislation applicable to mining activities including
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interviews with officials revealed that the DRC has put in place an institutional framework

in charge of the administration of environmental legislation in the mining sector. The

institutional framework is as follows:

The Ministry of the Environment, Nature Conservation and Sustainable
Development (MECNDD) prepares and implements government policy in the areas
of environment and nature protection. As such, it is directly responsible for the fight
against pollution of all kinds and against desertification, the protection and
regeneration of soils, forests and other wooded areas, the rational exploitation
of forest resources as well as the defence of animal and plant species and natural
environments. The department has authority over the parks and the nature
reserves. The MECNDD has within it specialised departments and cells. These are
the Forest Management Directorate, the Nature Conservancy Branch, the Control and
Internal Audit Division (DCVI) for the management and monitoring of activities
at wildlife and plant control stations, the Sustainable Development Department and
the Directorate of Sanitation. Other structures which are attached to the MECNDD
include the Congolese Institute of Nature Conservation (ICCN) and the Congolese
Environment Agency (ACE). The structures which exist at a provincial level include
the Provincial Coordination of the Environment (CPE) and the Urban Coordination
of the Environment (CUE). In conducting and monitoring ESIA procedures, the
MECNDD relies on ACE. This is the direct body for implementing the policy
and assessing the environmental and social impacts of human activities and

development in the DRC.

The ACE was created by Decree No. 14-030 of 18 November 2014 is responsible
for conducting and coordinating the process of environmental and social evaluation
in the DRC. Its mission is to evaluate and approve all environmental and social
studies, as well as to monitor their implementation. Without prejudice to the
provisions of Article 71 of Law No. 11-009 of 09 July 2011 on the basic principles
relating to the protection of the environment, it shall take into account the protection
of the environment where any development, infrastructure or operation of any
industrial, commercial, agricultural, forestry, mining, telecommunication or other
activities are likely to have an impact on the environment. ACE validates the ESIA

reports, Environmental and Social Impact Diagnostics (EIDD), Environmental and
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Social Management Plans (ESMP) and Environmental and Social Compliance Plans
(PMCS). It also does administrative and technical follow-ups of any projects in
progress. This includes an analysis of field reports, inspection and
environmental audit. ACE has the required human skills in the fields of EIAs and
Impact Studies to carry out its mission. However, its material and financial
capacities are relatively small to enable it to ensure proper fulfilment of its mission.
The Ministry of Mines is in charge of mines and ensures that there are
implementations and the follow-ups of government policies in the field of mining.
As such, it issues the prior authorisation on file analysis of any project for the
creation, development and/or operation of an area or a quarry of rubble stones and
pebbles. Undoubtedly, the ministry of mines engages the government of the DRC.

The protection of the Mining Environment Directorate (DPEM) is in charge of
activities related to the protection of the environment. It focuses on respecting and
protecting the environment and the populations affected by mining and quarrying
activities. ACE supports the DPEM in the implementation of the environmental and
social component of projects. It is also important to note that the environmental and
social management of mining activities affects other institutions such as the Ministry
of Public Health, the Ministries of Agriculture, Fisheries, Livestock and Rural
Development, and The Ministry of Planning through the mobilisation of financial
resources. It also affects the Ministry of Infrastructure, Public Works and
Reconstruction through the design, construction, modernisation, development and
maintenance of roads, airports, schools, sanitation, social, tourist and sporting
infrastructures, public buildings, and the Ministry of Urban Planning and Housing
and the Ministry of Land Affairs through the provision of mercurial for the

compensation of populations.

Local authorities, the ordinances establishing and organising local authorities as
well as administrative districts give powers to local authorities with regards to the
management of their environment. This is under the Legislative Decree of 02
July 1998 on the territorial and administrative organisation of the DRC. According to
this decree, the decentralised administrative entities with legal personalities are the
province, city, territory and municipality. This decree establishes the distribution

of the specific attributes by sector of activity between the central power and the
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decentralised administrative entities. The latter was awarded, inter alia, the
following environmental competences; sector control and, in particular, disinfection
in all its forms, protection of classified sites installed in local entities as well as that
of monuments and sensitisation of the population to the problems of environmental
health. They were also awarded in terms of issuing permits for the operation and
control of dangerous establishments, unhealthy drainage and cleaning of wastewater
sewers and sewers, and the cleaning, collection and disposal of household wastes.

e Non-Government Actors include the activities of NGOs and are governed by Law

N0.004-2001 of 20 July 2001. It gives general provisions applicable to non-profit
organisations which make up associations and public utility establishments. NGOs
participate in the design and implementation of grassroots development policies.
Several NGOs, national and international, operate in the environmental management
sector and support development sectors in several areas such as in capacity building,
information, raising awareness, mobilisation, social support and protection. In some
cases, local NGO structures can play an important role in monitoring the

implementation of environmental legislation in the mining sector.

Below Figure 5.1 illustrate government institutions involved in the administration of
environmental legislation in the mining sector of the Katanga copper belt and how they

connect to each other.

The illustration of government institutions involved in the implementation, monitoring and
evaluation of environmental legislation in the Katanga Copper Belt was developed based on
environmental legislation applicable to mining activities including the Constitution of 2006,
the Mining law of 2002, the Mining Rules of 2006 and the Environmental Law of 2011. The
data obtained from the analysis of environmental and mining legislation was presented to
institutional study participant for cross check and to establish their working relations with
other institutions. The results presented in Figure 5.1 illustrate a web of connection between
a number of national, provincial and local governments involved in the implementation role
of environmental legislation in the mining sector. Thus, respondents from all 6 mining
companies argue that: the multitude of government institutions involved in the application of
the environmental legislation in the mining sector of the Katanga copper belt slowed down
the efficiency of the laws and is also one of the causes of corruption and environmental

degradations.
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It must be noted that the overview analysis of institutions involved in the application of the
environment and sustainable development of the mining sector of the Katanga copper belt,
reveals that, even though mining operations affect many areas of lives, there are too many
government institutions and officials involved in the administration of environmental
legislation in mining sometimes with the same duties and responsibilities. An example of
such is the duplicity of environmental impacts assessment (EIA) by the Department of
Environmental Affairs and Sustainable Development with the national ministry of mines
and the provincial ministry of mines and the provincial of Environmental Affairs and

Tourism.
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Figure 5.1: Government institutions involved in the implementation of the environmental legislation in the mining sector of the DRC
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5.4.2 Integration of environmental legislation in mining activities

The analysis of legislation and policies applicable to mining activities in the DRC shows
that legislation makes provision for the integration of environmental legislation and
sustainable development of local communities in mining activities of the Katanga Copper
Belt. The starting point for the integration of environmental legislation for sustainable
mining practice in the Katanga copper belt is the environmental impact assessment
(Environmental Management Framework of, 2011; the Mining Code of 2002 and the
Mining Regulation of 2003). This has to be conducted and submitted prior to the
commencement of mining and every two years thereafter. In addition to the ESIA, mining
companies must develop Environmental Management Plans (EMP) which becomes a tool

for water, air and soil quality management.

The study found that even though on paper EIAs were conducted and submitted to the
institutional framework, the processes of EIA were in many cases biased and not inclusive
of all elements of the environmental legislation. For example, right after the implementation
of the mining company and beginning of activities in the Rwashi, many streams around the
area were contaminated due to the location of mining smelters, which were in close
proximity to the community’s source of potable water and arable land. This is just one
example which shows a shortcoming in the integration of environmental legislation in
mining and reveals that a number of EIAs which submitted were not re-evaluated by
officials for accuracy and compliance. Furthermore, officials from environmental
departments pointed out the legislation weaknesses that had led to confusion among
different government institutions in the administration of environmental legislation and
policies. For example, the 2002 Mining Code and Mining Regulations of 2003 grant the
same environmental management responsibilities to the Mining Division and Environmental
Divisions, while the same responsibility is also given to the Provincial Ministers of Mines,
Environmental Affairs and Cadastral Mines. As a result, government institutions, such as the
Environmental Division, are not included in the EIA assessment process. More confusion
for environmental legislation practitioners is the fact that EIA reports are submitted to the
National Minister of Mines without including the Katanga Copper Belt Provincial Division
of Environmental Affairs to address shortcomings. As a result, the formal system of
regulation of the environment and sustainable development of the local community is

dysfunctional. The pressure on companies to comply with their plans appears to come more
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from international and national civil society organisations and in some case from investors

to keep a social certificate to operate.

A mining official points out the fact that “...the main challenges we are facing when
dealing with government officials is that they often seem to be more concerned with
identifying offences rather than technical compliance and environmental quality” (Comment
extracted from mining officials of Kolwezi, 2016). Furthermore, “...identification of
shortcomings in environmental legislation compliances by mining company s issued to force
mining companies to pay penalties, for personal gain rather than legal compliances. In
some cases, government officials arrange for full or partial penalty fees to be paid in bank
accounts different from that of the government...” (Mining officials, 2015). In relation to
rampant corruption in the administration of environmental legislation, the study revealed
that in most cases mining companies are complicit in corruption and therefore this weakens
the effects of environmental legislation. As a result, the crackdown on environmental
offenders in the mining sector of the Katanga Copper Belt becomes even more difficult
because of the attitude of some mining companies. The only possible and reasonable
solution remains prevention in order to minimise the negative impacts of mining activities

on the environment and the implementation of socio-economic plans.

5.5 Environmental legislation for sustainable mining practice and the promotion
of community wellbeing

One of the key issues which the study was particularly interested in was to understand from
the research participant if they felt that the environmental legislation in the DRC and in
particular in the Katanga Copper Belt is effectively applied and whether they are promoting
sustainable environmental legislation. The question asked to research participant was
formulated as follow: The 2006 Constitution of the DRC in article 53 and 58 stipulate that:
“Everyone has the right to a healthy environment conducive to its full development. The
State takes care of the protection of the environment and the health of the populations”. And
Article 58 states that: “All Congolese have the right to enjoy the national wealth. The State
has the duty to redistribute equitably and guaranty the right to development”. Article 9 of
the Environmental Law No. 11-009 of 9 July 2011 makes provision for community
engagement in areas where mining activities are taking place. It states that “All Congolese
have the right to participate in the decision-making process in the field of environmental

management and natural resources. The public is called upon to participate in the process by

133|Page



which public authorities formulate environmental policies, programs, plans and regulations
within the public and equitable framework defined and established by that authority”. Do
you think these laws are efficiently and effectively uphold by the government and mining
actors? In answering this question respondent were asked to choose between YES or NO
and elaborate on the changes that they have observed in their local community areas as a
result of, mining activities. The data collected regarding these questions are presented below
in Table 5.4.

Table 5.4: General perception of environmental legislation implementation in the mining
sector of the Katanga Copper Belt

Nature of Response Number of response Percentage
Yes 78 35.45 %
No 109 49.54 %
Not sure 33 15%
Total 220 100 %

Field data material (2016)

The results of shows that only 78 participants out of 220 agreed that environmental
legislation efficiently applies for better environmental management and improve the quality
of lives. However, the majority of respondents 109 said NO according to this category of the
respondent, the government institutions and mining stakeholders are not efficiently applying
the environmental legislation as provided by the Constitution of the republic and the mining

legislation.

Thus, the study asked a follow-up question to study participants to elaborate on the impacts
that mining activities have had in their community and the city at large. Thus, in answering
this question respondents were asked to rank sustainable mining indicators from much better
to much worse using the following indicators: 0= much worse, 1= worse, 2= same, 3= better
4= much better. Local community elaboration was based on the changes observed that had
occurred in their area or community as a result of mining activities since 2002. The results

of this question are presented in Table 5.5 below.
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Table 5.5: General perception of mining impacts in the Katanga copper belt

Sustainable mining practice indicators
Rating Economy Community | Environment | Safety Efficiency
Much better 26 38 9 32 60
Better 92 62 34 105 39
Same 72 82 38 39 89
Worse 30 38 97 44 32
Much worse 0 0 42 0 0

Fieldwork work data (2017)

The results presented in table 5.5 above shows that out of 220 respondents 92 agreed that the
overall economy is doing better. However, the social well-being of the local community has
not improved. 82 respondents argued that the situation had remained the same and the
surrounding environment had degraded and 38 respondents argued that the situation is
worse. Furthermore, the study revealed that due to an increase in mining activities, 83
respondents out of 220 with higher education level had greater expectation from the
increase of mining activities to improve the livelihood of their household through access
to jobs and business opportunities. However, their hope faded over time, and a sense of

abandonment took place.

The study showed that, since 2002, there has been an increase in the number of mining
companies, but unemployment and poverty have not reduced. Access to better health care
and primary education remains a challenge. “There are no jobs and the few jobs which
are available are given to those who have political or family connections in the company”
(Kolwezi street vendor, 2016). As a result, some local community members are beginning
to question the government’s ability to improve their living conditions based on mining

activities.

Based on the fact that the majority of respondent stressed that regardless of the increase in
mining activities, their lives have not improved, the study asked a furthermore question to
the household to elaborate on their source of income. In answering this question study

participant were asked to choose between direct employment or indirect employment to the
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mining sector and others.

The results of the survey are presented in Table 5.6 below. Direct employment includes
employees who are directly employed by mining companies. Indirect employment includes
the contractors and subcontractors who are working on the mine sites (construction,

exploitation sites, earthworks, equipment maintenance, security and other services). Other

includes the informal sector, illegal artisanal mining, street trade, and informal kiosk.

Table 5.6: the Household source of income

Direct employment | Indirect employment
Source of income to mine to mine Other Total
Quartier Mampala 20 9 11 40
GCM Compound K'lzi 21 8 11 40
Makomeno 11 11 30
Mutoshi 13 10 7 30
Ruashi 12 10 18 40
Dilala 12 12 16 40

Fieldwork data (2015 — 2016)

The results of the surveys presented in table 5.6 above show that out the 220 respondents,
89 are directly employed by the mines, 57 works indirectly for mining companies

through subcontractors, and 74 are involved in some form of informal economic activities.

Nevertheless, respondents involved in informal economic activities and self-employment
recognised that as the number of mining companies operating in the Katanga Copper Belt
increased, their daily incomes increased. On the other hand, respondents working
directly or indirectly in the mining sector showed signs of uncertainty about their
future earnings. They argue that if mines were to close permanently, it would result in a

socio-economic crisis because of a lack of secondary industry.

“... There is no government or business structure to prepare or advise mining workers for
life after mines or lay-offs. They seemed to deliberately ignore this key element of the
development principle. Local communities are not prepared on how to deal with the
aftershocks of mine closure or retrenchment ...” (Extract form NGO respondent in

Lubumbashi, 2015). Among the concerns of residents is their inability to secure a future for
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their households: “I feel pain when | look around, and all I see is dust. Life was different
when Gécamines was considered the father and mother of our community. Our needs were
met with a decent life, but today, we do not have access to decent healthcare. There is no
electricity and clean water. Our community is divided. Only a few people with family and
political ties benefit from the exploitation of mineral resources...” (Resident interview,
2016)

The study uncovered that the dilemma for many households is the difficulty they have in
changing their perception from the role that was played by Gécamines, and the current
mining scene in the Katanga Copper Belt. The reason for this situation is that the majority
of respondents always use the former glory of GCM to measure the current socio-economic
approach of the mining companies operating in their regions. Respondents in the age
group of 50 years and above and mostly former Gécamines employees expressed these
concerns. Thus, a follow-up question to the local community to provide their level of
education and perception of sustainable mining practice in the Katanga Copper Belt
reveals that, respondents with some form of higher education have a better
understanding of sustainable development principles and environmental legislation in

relations to mining activities compared to their counterparts with limited or no education.

5.5.1 Level of education and perception of environmental legislation role in
the mining of the Katanga copper belt.

The Katanga Copper belt has benefited greatly from the social investment of the GCM great
era, which has provided schools with basic education and health system. Nevertheless,
GCM's social interventions were based on a paternalistic approach that was inspired by
Katanga's colonial legacy (Rubbers, 2010). The paternalistic system of the GCM was to
provide housing, health care and basic education, both primary and secondary education,
to immediate family members of the company's employees, such as children. In fact, the
backbone of the Katanga Copper Belt education system was built on the GCM
infrastructure and human resources. Thus, the educational system of the Katanga
Copper Belt was considered the best in the country. This aspect of the study is reflected
by the level of training of respondents from the Gécamines Compound, Mampala, Mutoshi

and Makomeno.

It is clear from the literature review that one aspect of community development in the context

of sustainable mining practice is education and training to ensure that future generations have
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the ability to survive even after mining activities or mine closure. Furthermore, the education
system and the provision of educations facilities by mining operators become recurrent
themes with study respondents. Thus, study participants were asked to determine their level
of education. In answering this question, study participants were asked to choose between
primary, secondary and tertiary education level. The results of the survey are presented below
in Table 5.7.

Table 5.7: Study participant’s level of education

Location Primary Secondary Tertiary
Gender Males Females | Males Females | Males Females
Quartier Mampala 2 8 6 9 10 5
GCM Compound K’zi | 3 9 4 12 9 3
Makomeno 0 2 5 3 14 6
Mutoshi 0 1 5 6 13 5
Ruashi 4 8 7 13 5 3
Dilala 4 7 5 14 6 4
Total 13 35 32 57 57 26

Field data materials (2016)

The survey results presented in table 5.8 above showed that out of 109 women, only 26
have some form of higher education, compared to 57 out of 111 male respondents. The
results showed that men interviewed in the Katanga Copper Belt have greater access to
higher education than women. A follow-up question with women interviewed with only
primary or secondary education to why they did not further their studies, revealed that the
main reason was related to financial difficulties. In some instances, female respondents

argued that priority was given to their brothers.

However, the majority of the women surveyed with low education level were not born in
the Katanga Copper Belt and have no historical connection with GCM. Some of them
pointed out that they had moved to the area in recent years in search of jobs or business
opportunities. Although the majority of men with tertiary education were born in the
Katanga Copper Belt, the study also revealed a higher number of men with higher education

who are migrating to the study area in search of jobs and business opportunities. The
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majority of internal migrants surveyed came from the provinces of Kasai, Kinshasa, North

Kivu and South Kivu, mainly by road, rail and planes to reach the Katanga Copper Belt.

The level of education plays an important role in the perception of sustainable mining
practices in relation to the economy, community, environment, safety and efficiency. Thus,
Tate et al, (2003) argue that education is one of the key factors influencing people's
perception of their environment. Therefore, the study observed that local community
respondents with higher education were expected an improvement in their livelihoods
through mining activities. However, their hope faded over time and a sense of abandonment
took place. Hence, local residents are questioning the government's ability to efficiently

implement environmental legislation and improve their lives by saying:

“...We do not comprehend the role and responsibility of our government in the mining
sector. Even though there are policies and legislation in place for better management of the
environment and the community development, the environment, in general, continues to be
degraded and local communities continue to live in poverty and lack of social
infrastructure”. A follow-up question to the respondents with higher education to know
why the local community does not express their discontent in the court of law or claim their

environmental rights? Their response was that:

“...every time we try to complain about our living conditions or the treatment of some
companies or unemployment, we are threatened by those who are supposed to protect us by
saying that our actions would scare investors. These people (the authorities) are so corrupt
and do not care about us. In fact, government officials are absent when it is of community
interest, they only appear here during election campaigns..." (Household interviews, NGOs,
street vendors, 2016).

Local community views of sustainable mining practices in the Katanga Copper Belt
were also echoed by President Joseph Kabila during his address to the Katangese
community in 2015 and stressed that “the number of trucks loaded with minerals exiting the

Katanga Copper Belt every day is high and does not reflect on the local community’s /ives”.

In addition, regardless of the respondents’ level of education, they are all concerned about
the current rate of environmental degradation caused by mining activities, including socio-
economic infrastructure. This study revealed that respondents are concerned about the

government's inability to implement environmental legislation for the sustainable
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development of the local community and the protection of the quality of the environment.
Thus in the next section, the study presents the observed and reported social economic
impact impacts of mining activities since 2002.

5.5.2 Social economic impacts of mining activities in the Katanga copper
belt

In this section, the study discusses the general perception of socio-economic impacts of
mining activities in the Katanga Copper Belt in view of the environmental legislation and

policies for local community development.

The study found that the first positive socio-economic impact of mining takes the form of
regular payment of workers’ wages. The study made an important discovery that because of
regular payroll payments, small businesses are flourishing all around the study area. The
regular payment of wages by mining companies and related industries has reinvigorated the
activities of small businesses. It should be noted that the majority of the unemployed
local community survival strategies are linked to small businesses and informal street
traders.

The majority of street traders outsource their goods from neighbouring countries such as,
Zambia, Angola and South Africa, which includes cross-border trading. In addition to street
vendors, motorcycle taxi has been added as a local business practice for the unemployed, but
also positively contributing to the affordability of local transport by low-income earners.
Below Figures 5: 2,3,4,5,6,7,8 and 9 depict the type of informal business activities that

much local community/household are actively involved in to support their household.

i — G — S

Figure 5: 2-3: small business and street vendors in the city of Lubumbashi
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Figure 5:4-5: Street traders and pedestrian in Gécamines compound of the city of
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Figure 5:6-7: Motorbike taxis in the Gécamines compound and Ruashi in Lubumbashi

Furthermore, the study found that for many local communities, the informal economic
activities in which they are involved in are only a survival strategy in the absence of
better job opportunities because many of them have tertiary qualifications. Nevertheless, for
others, their survival strategies have become a lucrative activity and expressed their desire
to develop themselves further in order to support their households. The study also found that
low-income people buy their food on the street market, which is affordable to many
households but conducted in a poor environmental condition sometimes without hygienic
standards. See Figure 5.8 and 5.9 below which depict some local community market in

the study area.
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Figure 5.9: Local street food markei the city of K Iwezi

It must be noted that most of the street food market, are conducted under poor environmental
conditions which also highlights the government’s inability to uphold environmental

regulation compliances of certain types of economic activities.

“The government is aware of our suffering as well as our illegal street trade practices. They
cannot do anything to solve these problems as long as there is no work and durable solution
to our socio-economic problems, which is why they are inactive about the illegal and
unregulated practices of street trading” (Street traders, 2015). The study found that street

traders and informal trading in most cases are conducted with impunity.

The study further revealed that artisanal mining practices had become an indispensable
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source of income for the unemployed local community and a business venture for young
entrepreneurs. However, this phenomenon is beginning to be regulated by the DRC
government as a means of empowering the financially disadvantaged local communities and
creating a middle-class society. Although this practice has contributed positively to the
financial sustenance of households, it has caused family upheavals by attracting minors and
women with easy money. Artisanal mining is one of the primary causes of adverse
environmental impacts because of the lack of monitoring and evaluation. Although this
practice has somehow decreased due to formal mining companies taking over mine sites

and quarries, some respondents with a low level of education have pointed out that:

“Because of the parents’ inability to pay the children’s school fees and provide them with
food...the only option available for children is to work in the illegal mines as diggers, to
generate income to support their families. | started working in artisanal mining when | was
15 years old...nobody forced me to do that, but | had followed my friends who were there

before me” (Artisanal mining worker, 2016).

Another important socio-economic element which the study observed that comeback as a
positive outcome from respondents and which across the study participant in the
development of small scale agriculture for food security purposes and an economic
resilience strategy. When asked why small farming activities have been on the rise in the
Katanga Copper Belt, respondents point out to the past bad experience when mines
closed down and local community could not afford food to sustain their household. One
particular resident of the city of Kolwezi stressed that: “... an employee of Gecamines,
the company used to provides us with all the necessary food, educations for our kids and
medical care. However, due to lack of production, the company collapse and stopped
providing with all we need to survive...and the situation was very bad until the new
mining company took over. Therefore, local community do not want to find themselves in
the same situation as before, hence they engaged in farming activities for sustenance
purpose” (Extract of an interview with Kolwezi resident, 2016). In addition, another
respondent argues that:”...most of the staple food (corn, meat, fresh fish etc) that we
consume in the region comes from abroad and neighbouring countries. Hence, for me, it
shows that there is a big consumption market which | can contribute with a small production
of corn for a start”. (Extract of an interview with Lubumbashi, 2016). An example of

small scale farming produce is shown in Figure 9 below.
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Figure 5.10: Lubumbashi local resident farming harvest and the researcher in the city of
Lubumbashi

The owner of the farming harvest shown in figure 5.10 pointed out the fact that part of the
crop is destined for household consumption and the surplus is sold on the local market for
additional household needs. The relevance of small- scale mining activities in the study area

is that it helps progressively to attenuate the unemployment and food shortage.

Another observation made by the study is the development and rehabilitation of socio-
economic infrastructure resulting from increased mining activities in the study area. The
study discovered that the government represented by GCM signed a US$9 billion agreement
with two Chinese construction companies in September 2007. The Chinese and Congolese
agreement is to finance the construction and rehabilitation of roads, railways, hospitals,
schools, electrical power and water dams, in exchange for ten million tonnes of copper and
hundreds of thousands of tonnes of cobalt (Global Control, 2011). Based on this
arrangement, some essential roads in the Katanga Copper Belt have been rehabilitated. The
Kassumbalessa road connects the city of Lubumbashi to the Kasumbalessa border post with
Zambia and the National Road Number 1, links also the city of Lubumbashi to the city of
Kolwezi. These two transport routes are strategic for the socio-economic development of the
Katanga Copper Belt. The rehabilitation of the main road infrastructure in the Katanga
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Copper Belt has contributed to the connection of cities and businesses. This is seen as a
positive contribution to the socio-economic life of the study area. In addition, in order to
connect the Katanga Copper Belt to external and internal commercial centres, the municipal
primary and secondary roads are also undergoing rehabilitation. Figure 5.11 below shows
one of the main avenues rehabilitated in the city of Lubumbashi quartier Makomeno.

igure 5.11: Rehabilitated Avenue Likasi in quartier Makomeno Lubumbashi

Furthermore, some mining companies have been rehabilitating some of the state
power generation dams in order to generate electricity for their activities. However,
surplus power is distributed to the local households in the neighbouring communities.
Nevertheless, the electricity supply is still a challenge and limited to some parts of the study

areas, such as in areas where middle to high-income earners live.

“...The rehabilitation of socio-economic infrastructure seemed to be concentrated in selected
areas which are useful to mining activities and residential areas where political figures
reside. It has been years since we had a permanent water base and electricity in our area.
We have the impression of been abandoned by our government, and the mining companies
are not doing enough to compensate our community for the use of our natural resources...”

(Rwashi resident's interview, 2016)

These views were also echoed by an NGO officer operating in Kolwezi who stressed that:
“..Even though the number of mining companies has increased as well as small
businesses in the study areas, we are concerned about the type of employment created for
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local communities and the short-term contracts we are offered. Key position and well-
remunerated positions are occupied by an expatriate” (Local NGO operating in Kolwezi,
2016).

Regarding social infrastructure development such as hospitals and schools, the study found
that most of the social infrastructures were built during the former glory of GCM and these
form part of the backbone of Katanga's health and leisure system. However, the majority of
them are in a state of decay and lack of equipment and medication. Furthermore, most
qualified medical personnel have left or spent much of their time in private clinics.
Similarly, public schools, in addition to those that have been rehabilitated, are also

characterised by a lack of maintenance and qualified personnel.

Furthermore, the study found a slight shift in the local community's away from depending
on mining activities as stressed by about 86 respondent in the city of Lubumbashi and 52 in
the city of Kolwezi that: “... Even though mining activities have increased, due to recurrent
uncertainty surrounding jobs in the mining sector, we have started to look elsewhere to
generate and improve household income through small farming, and street trading”
(Kolwezi residents, 2016).

There are many socio-economic impacts of mining activities in the Katanga Copper Belt,
however, the study has identified a limited number of positive and negative socio-economic

impacts, but the most notable can be classified as illustrated in table5.8 below,

Table 5.8: Summary of identified socio-economic impacts and challenges of mining
activities in the Katanga copper belt

Socio-economic impacts of mining in the Katanga Copper Belt in 2002 and 2015

Socio-economic infrastructure
- Limited access to education from disadvantaged local communities

- Limited health care services
- The nation-existence of sanitation services in local communities
- Poor water and electricity supply system

- Poor quality of transport infrastructure, such as roads and railways

Access to economic opportunities
- Limited access to employment

- Limited access to start up financial systems
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Socio-economic resilience strategies

- Small-scale farming activities
- Informal economy

- Street trading

- Private transport

- Backyard room rentals

- Informal Kiosk

- lllegal mining

The data as presented in Table 5.9 above were compiled based on personal views expressed
by the entire study participant and personal note made by the researcher during fieldwork
based on personal observations. However, it must be noted that this list is not comprehensive
due to the limited time we had to investigate thoroughly these issues. Thus in the next
section the study report on the environmental impacts (water and soil contamination) caused

by unregulated mining activities in the Katanga Copper Belt

5.5.3 Environmental impact of mining activities in the Katanga copper belt

In this section, the study presents some negative environmental impacts of mining activities

observed during empirical studies as well as those reported by local community members.

The negative impacts of mining on the natural environment can affect food security, health
and livelihoods. As a result, the most vulnerable to the degradation of the mining
environment are those with minimal resources to minimise the negative impacts of mining
activities on their environment (Weber-far et al., 2001). The results of the study reveal
that a large part of the population in the Katanga Copper Belt is exposed to negative
consequences of mining activities. This population consists mainly of poor communities,
and this is due to their geographical location with mining operations. Therefore, the study's
approach in this regard was to establish the leading cause of environmental degradation in

the Katanga Copper Belt.

The respondents of the study were asked to identify the main cause of environmental
degradation in the study area. In answering this question, the respondent was asked to choose
between local authority attitude, people’s behaviour, mining-related activities and others. The

information’s collected on this issue are presented in Table 5.9.
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Table 5.9: Main causes of environmental degradation in the Katanga Copper Belt

Mining-related
Cause Authorities | People activities Other
Quartier Mampala 12 9 12 7
Kolwezi GCM compound 11 9 16 4
Makomeno 8 7 10 5
Mutoshi 7 7 12 4
Ruashi 14 9 16 1
Dilala 15 11 9 5
Total 67 52 75 26

Fieldwork material (2016)

The study found that 75 out of 220 respondents point out to mining activities as the main
cause of environmental degradation. However, 67 out of 220 respondents argued that their
natural environment is deteriorating because of the inability of the authority to uphold
environmental legislation for the sustainable management of the environment. 52
respondents out of 220 indicated that people’s behaviour is also one of the causes of
environmental degradation. Local community member stressed that: “mining companies
especially those owned by Chinese and Indians are operating in total disregard of
environmental quality ...because sometimes they discharged minerals waste in water
stream or open land field without been punished “(Rwashi resident of the city of
Lubumbashi, 2016).

Furthermore, the study found that community leaders are also concerned about the
approach of mining companies towards environmental management, including socio-
economic development. “In most cases, we are not consulted but we are asked to sit on
the table after everything has already been decided, so we are powerless and do not have
a say in what is happening in the community and the surrounding environment”(Local

community leader, 2016).

During fieldwork, it was noted that the civil society and local community members are
concerned about the rate of environmental degradation caused by mining activities and the
government’s inability to uphold the environmental legislation. Surprisingly, mining
companies and in most cases international and multinational companies are adopting a much
more favourable stance towards sustainable environmental management. However, local

communities point out to artisanal and small-scale mining, which are usually the leading
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cause of environmental degradation as well as the government’s official systems to regulate
and prevent environmental degradation.  This is not functioning correctly because of
corruption and a lack of qualified human resources.

Furthermore, the study found that government officials do not follow up on submitted EIAs
and EMPs. “...In most cases, government institutions do not act or follow up on the
environmental report made by mining companies to see if it is done following the
legislation...It seems that these plans are only done for procedural purposes so as to obtain

a social license to operate” (NGO representative in Lubumbashi, 2016).

Furthermore, Banza (2000) stressed that in the city of Lubumbashi, the local community for
a long time complained about air pollution caused by mining activities. According to Banza
(2000) due to air and water contamination in the study area, some resident of the Katanga
Copper Belt has developed the respiratory and metabolic disorder, burning sensation in the
eyes and throat, and tumours. The study established a correlation between Banza (2000)
assertion and complaint expressed by the study respondents during fieldwork. Therefore, it
was important for the study to investigate further cumulative effects of environmental

degradation of mining activities in the Katanga Copper Belt.

Weber et al. (2001) stated that the most vulnerable to environmental degradation of mining
activities are those with limited resources to minimise the negative impacts of mining
activities in their environment. Hence, the empirical results show that a long history of
intensive mining activities conducted in the study area with less environmental legislation
consideration has led to severe environmental degradation and that most of the
complaints related to environmental contamination come from low-income areas. In
Rwashi, household respondents pointed out the contamination of Navindu stream around
Rwashi mining operations. Another contaminated stream is Kabesha in Kampemba around

Congo Dong Fang Mining International (CDM)

A follow-up question to the local community about what mechanisms exist for reporting
environmental degradation caused by mining activities was asked. The majority stressed
that there are none, but in most cases, only NGOs are most active in exposing companies
and people responsible for environmental degradation. Among the current environmental

degradation cases known to the public are:

e Air pollution: the regular release of toxic gas by the mining operator;
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In October 2010, local community groups in Luano District, Ruashi, accused a mining
company operating in their area of releasing unknown toxic gas into the air that forced the
local community to stay indoors or wear masks. Local community leaders pointed out that
“the community has filed a formal complaint with the local authority, but nothing has been
done to address this recurring problem. A member of the provincial government went to visit
the Rwashi mine, but until today, no concrete action or offenders have been brought to
justice” (Rwashi resident, 2015).

e Contamination of water streams by overflowing sulphuric acid from the transport

tracks;

Action Contre I’Impunite Pour Les Droit Humains (ACIDH), an NGO operating in the
Katanga Copper belt, regularly complains about regular spills of liquid mining waste,
known as acidified wastewater, into the streams around Belair and Rwashi area. “The
wastewater and acidified water in these areas have affected some wells used for

watering agricultural products in the community” (ACIDH, 2012);
e Loss of agricultural land and vegetation

In 2015, about 45 hectares of arable land was destroyed in the village of Mukola in Kolwezi.
The villagers accused Mutant mining of spilling mineral waste in and around their fields.
Unlike the previous case, the local authorities of the Environmental Department confirmed

this case.

The Mukala village chief pointed out that a vast area of fields is destroyed and that it will
take years to restore it. When working in this area, all floras have become black, and the
ground is covered with a white substance. A national radio station reported on this subject
on 1 July 2015, noting that “during this time the majority of the local community coughed
and did not take care of their daily activities on the ground”. In addition, the village chief
pointed out that the Kando River, which is a source of water, had also been polluted by
these recurring incidents (Chief Muloka, Kolwezi, 2015). The practice of uncontrolled
mining waste discharged into the environment is shown in Figure 5.11 which depicts a
satellite view of direct discharge of acidic wastewater into the watercourse and wetlands

near a primary water reservoir in Kilima Simba, 20 km from the city of Lubumbashi.
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Figure 5.11: Satellite view of mining waste discharged into the natural environment
(Google earth, 2017)

Another discovery made by the study is that of land management and land use system
affect the effectiveness of environmental legislation in some part of the study area.
Accordingly, based on the land management system traditional leaders have power over
their land. Hence, in recent years some protected land has been allocated to mining activities
without proper consultation between all spheres of government involvement in the
administration of environmental legislation and environmental management (NGO
representative interview, 2016). In some cases, traditional chiefs have the right to
redistribute land regardless of the type of mining taking place or wildlife on the land. In
addition, the study area lacks a clear strategy protecting certain areas and a land use
system to determine land reserves for agricultural activities and industrial activities.
Although this separation exists in some study areas, government officials do not have the
necessary training to apply the concept of land and land management to protect the well-
being of the local community. As a result, mining activities, mainly small-scale mining,
artisanal mining and illegal mining, have caused damages to the ecosystem and human
health. Therefore, because severe environmental degradation can lead to cumulative effects,
the study embarked on identifying the cumulative effects of environmental degradation in
the Katanga Copper Belt resulting from mining activities. Thus, a question was asked to
government officials, NGOs and critical departments involved in environmental
management to provide their views on cumulative effects. The cumulative effects of
environmental degradation caused by mining activities in the Katanga Copper Belt are of
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different types, but the study focused only on socio-economic cumulative effects.

It is important to note that the majority of the local communities depend on natural
resources for their livelihoods. This includes food, in terms of vegetation, and wood for
construction and fire. Residents also engage in gardening, small-scale agriculture, and urban
agriculture. Thus, the identification of the cumulative effects of mining activities in the
Katanga Copper Belt was based on the participatory direct observation approach, principal
respondents’ views and Eccles et al. (1994) analysis of the cumulative effects of human

activities on the natural environment.

The study discovered that, before the rise of current mining activities in the study area, local
communities could practice urban agriculture in their neighbourhoods. However, since the
increase in mining activities, especially small-scale mining, the quality and quantity of their
agricultural production have decreased considerably. The local community complained that
now they have to travel a long distance to find good arable land and water resources. The
consequence of this situation on the livelihoods of the local community is in the increase in
transportation and irrigation costs. The quality of rivers and streams around the study area
that use to be a source of good quality of fish for many household and economic activity,
has deteriorated. The negative effects of mining activities on the environment can be seen
in the quality of the fish that come from streams around the city of Kolwezi and Lualaba
River see Figure 5.1 below. One respondent in the local community of the city of
Kolwezi stressed that: “for some reason, we have observed a decrease in the quality and
quantity of fish since early 2000 from the Lualaba River”. Even though no study has been
conducted to establish the links between the poor quality of fish and mining activities,
local communities believe that is it due to mining waste which is dumped in or around the

Lualaba River.
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Figure 5.12: Fish from Lualaba River sold on the local market of the city of Kolwezi

From an economic point of view, the environmental degradation caused by the mining
activities has led to a loss of income and economic activities in terms of agriculture and

fishery.

The study uncovered that due to unregulated small-scale mining and illegal mining
practice, local families in poor communities have suffered the most as has been
pointed out by one member of the community “...I was running a small family farm that
produces maize, beans and sweet but since the increase of mining activity, | have noticed
that the quality of the land has deteriorated because of the mining and acid wastes that
are dumped into the neighbouring areas, we have complained but no one is listening to

us” (Kolwezi resident interview, 2016).

Hence, based on Aucamp (2009) analysis on cumulative effect of environmental
degradation, the study conducted in the Katanga Copper Belt has identified through report
from study participant, observation and desk-top research a number of environmental
cumulative effects resulting from negative impacts of mining activities in the study area. The

results of identified cumulative effect are presented below in table 5.11.
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Table 5.11: Summarised identified environmental cumulative effect of negatives impacts of

mining activities in the Katanga Copper Belt.

Data presented in table 5.11 are not exhaustive but represent the general views of the study
respondent is that the government failed to uphold efficiently the environmental legislation in
the mining activities of the Katanga Copper Belt. Thus the next section delves into the
analyses and presentation of challenges (Corruption, lack of qualified human resources,
people education and attitude) hindering the better and efficient application of environmental

legislation for the promotion of sustainable mining in the Katanga Copper Belt.

5.6 Challenges affecting EL implementation, monitoring, and evaluation
and stakeholder’s engagement in the mining sector of the Katanga copper
belt

Interviews conducted with mining representatives, government officials and NGOs reveal

that environmental legislation is essential for the promotion of sustainable mining practices
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in the Katanga Copper Belt. Nevertheless, there are challenges in the administration of
environmental legislation which affect the promotion of sustainable mining practices.
Official respondents were asked to highlight challenges that exist in the administration of
environmental legislation and how these could be improved. The results of the study in
relation to challenges affecting the administration of environmental legislation for the
promotion of sustainable mining in the Katanga Copper Belt are presented in the following

subsections.

5.6.1 Government institutions and officials: Lack of qualified/skilled
human resources and motivations

The study discovered some degree of amateurism within and between government
institutions in the administration of environmental legislation in the mining sector. It is
important to note that achieving sustainable environmental management and community
development through mining activities requires strict technical knowledge and education.
The level of environmental disasters in some parts of the mining areas of the Katanga
Copper Belt reflects poor-quality control and compliance with environmental legislation
during the EIA submission process. However, it also reveals the lack of qualified
government officials and the lack of institutional collaboration to identify weaknesses in
submitted reports by mining companies. For example, when asked about the individual
qualifications of the officials involved in the monitoring and evaluation of the environmental
legislation application, very few officials have received environmental training, but most
have qualifications in political science, law, and economics. These include few geographers
and ecologists who control critical responsibilities in the Department of Environmental and
Sustainable Development Mining. This trend was observed in the various government
institutions except for the Department of Justice, where the majority of the officials have
some form of legal training but limited knowledge of the application of the concept of

sustainable development in mining development projects.

These observations raised the question of how unskilled government officials could occupy
positions requiring extensive training in environmental management and sustainable
development. In an attempt to answer this question, a government official argues that:
“because of unemployment, available jobs are not awarded from merit and qualification but
on recommendations based on political affiliation and family ties. Nowadays, it is about

whom you know in the government institution to get a job and not your qualifications”
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(Official from the Ministry of Mines, 2016). As a result, the amateurism of government
officials is reflected in the quality of monitoring and evaluation. More disturbing is the fact
that, given the place of the mining sector in the development of the Katanga Copper Belt,
particular attention would be given to skills training. However, respondents from the
National Division of Environmental Affairs pointed out that “there is no budget allocated to
finance the formal training or assessment of governments officials” However, it is important
to note that among these staff members, some are really dedicated to providing excellent

quality services with the help of NGOs which are active in the mining sector.

Without disrespecting the men and women who perform an incredible number of daily
tasks while trying to uphold the environmental legislation in the mining sector, it is
important to note that the quality of work produced by the two leading government
institutions involved in the implementation of environmental legislation in the mining
sector appears to be affected by the lack of qualified human resources. In addition, the
study revealed a significant shortage of qualified environmental practitioners in the various
government institutions involved in the administration of environmental legislation in the
mining sector of the Katanga Copper Belt and that those with qualifications are underpaid.
NGO representatives pointed out the fact that: “one of the things that contribute to the
weak application of environmental legislation in the mining sector is the lack of motivation
of government authorities”. Furthermore, “the manner in which the state government
treats those responsible for the enforcement, control and monitoring of environmental
legislation in mining affects the quality of the delivery of environmental services in the

mining industry” (Government officials, 2016)

5.6.2 Corruption and lack of transparency

The study followed up on the lead given by some key mining stakeholders about some
mining revenues not reaching the government coffers. One of the significant challenges
identified by the empirical study is a recurrent complaint by NGOs and local communities
about the rampant corruptions in the mining sector that has affected the sustainable
management of the environment. The study of the Katanga Copper Belt revealed that mining
revenues are generated through different sources linked to mining activities, namely,
taxation, royalties, signatory bonuses and the sale of public mining assets in private mining
companies. Profits made through Gécamines transactions are paid directly in three different

state agencies, which include the treasures Direction General Des Recette Administrative
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(DGRAD), Direction Generale des Import (DGI) and Gécamines. However, the researcher
had difficulty establishing whether the value of the mining assets sold by Gécamines on
behalf of the state was approved correctly. As well as some difficulty in understanding how
payments are made into Gécamines treasuries in order to support operational community
development including environmental management. Nevertheless, one official from
Geécamines stressed that: “Even though royalties are paid officially into Gécamines, most of
it goes to the government thus leaving nothing in the company’s coffer for development
projects and payment of wages” (Mining officials, 2016). Also, “there is a corrupt
governance practice that allows some civil servants to directly access Gécamines mining
revenues without following the established government process” (Extract from interview
with NGOs, 2016). As a result, a significant portion of mining revenues does not reach

public treasuries to finance community development projects.

In the absence of concrete evidence of equitable redistribution of mining revenues in the
Katanga Copper Belt, the study looks back at socio-economic indicators such as road
construction, hospitals, schools, water, sanitation and electricity. This assessment approach
was conducted based on literature extracted from Asare et al. (2001) and Azapagic et al.
(2011) which argues that any geographical location experiencing increased mining
activities should benefit from mining revenues. Therefore, under normal circumstances,
the government must engage in socio-economic infrastructure development projects in
mining communities using mining revenues to improve the welfare of local communities.
However, empirical evidence shows that irrespective of the increase in mining activity in the
Katanga Copper Belt, the region lacks adequate sustainable socio-economic infrastructure
such as roads, water and electricity supply as well as limited access to health care. It is also
a concern that the government has not tackled local community complaints about mining
jobs. The study observed that in mining companies where Chinese are majority
shareholders, a good number of positions are in the hands of Chinese nationals. Based on
interviews with government officials and local community surveys, the study found that
there is flagrant discrimination in terms of employment between expatriate and local

communities as well as in terms of remunerations.

5.6.3 Lack of leadership, weak institutional communication and
collaboration

The analysis of legislation and policies including interviews with mining stakeholders
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revealed that the administration of environmental legislation requires the involvement of
different government institutions such as the Department of Environmental Affairs and
Sustainable Development, the Department of Justice, the Department of Mines and the
Department of Agriculture and Forestry. However, sometimes and in the case of the Katanga
Copper Belt, institutional relations and cooperation have resulted in a conflict of interest due
to a lack of communication and collaboration. The study reveals that the leading cause of
the conflict between the different government institutions and its officials who are involved
in environmental legislation administration in the mining sector is related to the collection of
environmental taxes, monitoring and evaluation as well as environmental legislation

compliance. These represent a source of personal gain for some officials.

Some institutional conflicts are found in the ambiguities raised by the legislation of policies.
In some instances, there is no apparent organisation and definition of the roles of each
government institution involved in the management of environmental mining. For example,
according to the Environmental Legislation framework of 2011 and the Mining Code of
2002, the Provincial Department of Environmental Affairs and Sustainable Development
and the Provincial Division of Mines have the administrative responsibility to apply the
environmental legislation in the mining sector for the promotion of the sustainable mining
practices as well as local community development. However, the law does not clarify the
separation of the administrative responsibility of each government institution. In an ideal
institutional working relationship, the Ministry of Mines should focus on developing
policies and strategies for the development of the mining sector. Moreover, the
environment department as a technical institution should focus more on the application
of environmental legislation in the mining sector. The two departments should complement
each other for better application of environmental legislation and the promotion of

sustainable mining rather than being in conflict with each other.

Furthermore, the study revealed that one of the sources of conflict between the two
government institutions is related to the administrative procedure for the approval of EIAs
submitted by mining companies as required by environmental legislation and a fee which
must be paid for the process. According to the Mining Code of 2002 and the Mining Rules
of 2003, ElAs report must be submitted to the Mining Department, which in turn involve
the Ministry of Environmental Affairs and Sustainable Development for technical

compliance and suggestion before approval by the department of mining. However, the
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Mining Code of 2002 neither the Environmental Law of 2011did not make provisions for
the collaboration of the government department in terms of EIAs approval process.
According to Article 16 of the Mining Code of 2002, the definition of the principle of
Restriction of Proficiency is the source of confusion. It contained that, “environmental
services within the Ministry of Mines have the capacity to assess the EIA with or without the
administrative participation of the Department of Environmental Affairs and Sustainable
Development which is the national guardian and custodian of the country’s environment”.
The formulation of legislation leaves government institutions and officials to interpret the
law for their own benefice (corruption). Therefore, in many cases, the Department of Mines
without the knowledge and involvement of the Department of Environmental Affairs and
Sustainable Development approves EIAs, because it involves the collection of taxes and fees
that some officials use for their gain. The source of many conflicts between the Ministry of
Environmental Affairs and the Ministry of Mines is “the required administrative fees to be
paid by mining companies for the approval of EIAs, which officials and institutions want to
control” (Environmental Division interviews, 2016). Conflicts of duties and responsibilities
between the two government institutions jeopardise the actions of government officials, in
relation to monitoring and evaluation of environmental legislation in the mining sector of
the Katanga Copper Belt. More disturbing is the fact that: “Some mining companies are now
denying access to officials from both institutions because the same process cannot be
conducted twice” (Mining official, 2015). For this reason, some unscrupulous mining
operators exploit this weakness to their advantage with the help of some lawyers to
avoid certain taxes such as deforestation tax, which is required by the Mining Code and the

fundamental Environmental Law.

5.6.4 Poor community participation and public debate

According to Hilson and Murck (2000), one of the conditions for reaching sustainable
mining practices is to involve all stakeholders in the decision-making process, including the
local communities. In addition, Article 69 of the Mining Code of 2002 indicates that all
future mining projects must submit an integrated development plan which includes views
from local communities before the commencement of mining. Hence, mining companies and
local authorities have the obligation to inform the communities about the positive and
negative impacts of their activities on the environment as well as on human health. This
process opens up the possibility of a public debate with the local communities. Furthermore,

Sections 124 and 127 of the Mining Rule of 2003 emphasise community participation
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during the EIA process. However, the local community interviews revealed a quasi-
absence of public debate and community participation in the planning process of mining
projects and the EIA process. Comments extracted from interviews with community
members revealed that in most cases, community members living in close proximity of
mining operations will only notice earth-moving equipment and realise that a mining
operation is about to start. A community member in Kolwezi stressed that “due to
corruption in our society, most of the time community leaders are invited to meet with
authorities and mining companies, which at a later stage is presented as community
participation”. Community participation in the decision-making process of environmental
management seems to be a farfetched reality for many local communities. In the case where
community members were consulted, their views are not reflected in the final documents
submitted to the authorities and the final documents are not presented to the community for
further engagement.

5.6 Chapter Conclusion

The study of the role of environmental legislation for the promotion of sustainable mining in
the Katanga Copper Belt revealed that environmental legislation can play a crucial role in
promoting sustainable mining and sustainable development of local communities if well
applied. In this chapter, it was demonstrated that since 2002, the laws of the DRC introduced
and captured the concept of sustainable development for the management of the
environment. The needs for enacting legislation were to establish a legal framework within
which mining operations should be conducted in order to achieve sustainable mining.
Nevertheless, the study shows that even though different legislations applicable to mining
include the concept of sustainable development, the majority of the local population still live

in poverty and the environment continues to be degraded by mining activities.

In this chapter, the study showed that one of the challenges affecting the better
administration of environmental legislation in the Katanga Copper Belt is conflicts, which
arise from the practical interpretation of the law and lack of human capacities. The study
has discovered that the environmental legislation and mining legislation have allocated the
same duties to different government entities without clear separation of power. Therefore,
mining companies occasionally have to deal with more than one government official from a
different government department. Furthermore, mining officials complained about some

government official’s corrupt attitude, which negatively reflects on the efficiency of
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the application of environmental legislation in the mining sector. Mining officials
stressed that in many cases, government officials conduct monitoring of environmental
legislation compliances for personal enrichment interest rather than for the protection of the

quality of the environment.

The implementation of environmental legislation requires not only legislation but also
technical knowledge from government officials in order to be more efficient. Nevertheless,
the study revealed worrisome lack of qualified government officials in the principal
divisions involved in the administration of the environmental legislation. Furthermore, the
study uncovered a severe lack of communication and collaboration among stakeholders for
the better administration of environmental legislation in the mining sector. For example,
local communities complain that in most cases the EIA process takes place behind

closed doors without real involvement of local communities.

Thus, the study concludes that there is a governance gap in the mining sector of the
Katanga Copper Belt, which must be filled with a better and more efficient application of

environmental legislation with the participation of all mining stakeholders.
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CHAPTER SIX
ANALYSIS AND DISCUSSION

6.1 introductions

This chapter brings together Chapters 2, 3, 4 and 5 in an articulated analysis and discussion
of factors identified during an empirical study by both professional and local communities
on the implementation of environmental legislation for the promotion of sustainable mining
in the Katanga Copper Belt and its effects on environmental management and community
development.

This chapter addresses the study aims and objectives outlined in Chapter 1. The primary
objective of the study was to investigate and established whether environmental legislation
can influence sustainable practice and thinking within the mining sector of the DRC. Thus,
the study had to identify ways in which environmental legislation can promote sustainable
mining practice in ways that contribute to environmental stewardship and sustainable
development of the local community. Based on the objectives of the study, this chapter is
divided into 5 sections. The first section discusses the environmental stewardship of mining
stakeholders in the implementation of environmental legislation in promoting sustainable
mining. The second section discusses the sustainable mining practice in relation to
promoting the well-being of the local community. The third section discussed the
stakeholder’s engagement, collaboration and participation in the implementation process of
environmental legislation for the promotion of sustainable mining. The fourth section is
devoted to identifying legal system and framework to improve mining stakeholder’s
environmental legislation compliance in the Katanga Copper Belt. The last section discusses

the general implication of the study interventions.

6.2 The role of environmental legislation in promoting sustainable mining:
environmental stewardship

Mayda (1985) argues that environmental legislation is useful for resource management,
environmental management and economic development. However, the government must

pay attention to the formulation and application approach in order to effectively contribute
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to sustainable development. Furthermore, McGarity (2004) emphasised that the role of
environmental legislation should be to protect and enhance the promotion of human
environmental rights. Therefore, for environmental legislation to achieve its objective, it is
entrusted to the administrative and judicial organs of the country (Bintu, 2010). Hence, it
can be concluded that environmental legislation is an essential tool which if used effectively
can contribute to the promotion of sustainable mining practice through the protection of the
environment, resource management, community development, and the safety of operations
(Mclellan et al., 2009).

The review of literature in chapter 2 demonstrates the importance of environmental
legislation in the protection of the environment against mining activities and the promotion of
living conditions of the surrounding populations. This means that a country with a vocation
for mining activities will have put a particular emphasis on the design of environmental
legislation for the protection of the environment one hand on, and on the other hand, put in
place institutions capable of implementing and enforcing the legislation to promote the
practice of sustainable mining. This is a critical element that help fosters a balance between
economic, social and environmental development (Kokko et al., 2014). But, in order to
properly promote the practice of sustainable mining, the state institutions have an important
role to play that include implementation, monitoring and evaluation. For this reason,
Bouthilier et al., (2012) conclude that ‘effective enforcement of environmental legislation

ensures the survival of the present generation as well as the future.

For reasons listed above, the Democratic Republic of Congo has since the beginning of the
year 2002 set up legislation to protect nature against harmful mining activities but also to
promote the well-being of local communities. The keys environmental legislation applicable
to mining are articles 9, 10 and 21 of Act No 007/2002 of July 11, 2002, bearing the mining
code. Articles 53 to 58 of the Constitution of the Republic of 23 February 2006; Article 9, 10
and 21 of Act No. 11/009 of 9 July 2011with environmental laws; Forest Code Law of 011-
2002 of 29 August 2002; and the Law of Nature Conservation Law No. 14-003 of 1 February
2014. The particularity of this legislation is that they have captured the concept of sustainable

development in order to protect the environment and promote community development.

Although the DRC has put in place environmental legislation to promote sustainable mining
practice, the results obtained during the empirical study show that in the last 10 years, nature

has been degraded at an alarming speed and local communities continue to live in poverty.
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The situation of the local population has not improved from the economic and social point of
view with the exception of a small privileged group with a political or family connection to
mine manager. The survey conducted in the Katanga Copper Belt showed that mining
activities, in general, are conducted with very little regard for the protection of the
environment. Examples of environmental contaminations in the region are manifold and are
acid spills in water stream and surrounding areas of the Kafubu and Tshiamilemba water
streams in the city of Lubumbashi. Furthermore, the study uncovers that almost 63 per cent of
the respondent in the city of Lubumbashi complained about itchy eyes caused smelters the
other mining processing plant. This is proofs that the authorities have failed to implement
environmental legislation for the protection of the environment and community sustainable

development.

In answering this question, Ruppel et al., (2012) argue that the greatest difficulty preventing
environmental legislation from producing results is linked to weak institutional structures. In
the case of the Katanga Copper Belt, the centralization of power in Kinshasa, lack of
qualified human resources and poor collaboration and communication affect the process of
environmental legislation implementation. This view is also similar to what was expressed by
study participants who decried the lack of qualified government officials and professionalism
in the way in which the institutions of the state and its agents act for the protection of the
environment and the well-being of local communities. The mining operators, in particular,
argue that ‘“sometime the authorities send in two different teams from two different
departments for the same evaluation and procedure ... this situation and practice is the
source of confusion and poor implementation process of environmental legislation”.
Nevertheless, some officials who requested anonymity and NGO representatives regretted the
fact that, some well-established mining companies in the region do not give access to their
facility for inspection as recommended by the legislation for evaluation and monitoring of
their environmental management plan. But, government officials on their part complained
about the fact that their jobs are made difficult by politicians’ interference in the evaluation
process of environmental legislation application. The complaint made by government
officials lead to further investigation of the system in place for environmental legislation
implementation for the protection of the environment and the promotion of the welfare of

local communities.
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The analysis of the environmental legislation contained in the mining code of 2002; the
mining regulations of 2003; the constitution of the DRC of 2006 as well as the environmental
law of 2011 and the forest law of 2014 informs us that; the DRC obliges the mining operators
or owner of a mining right to submit to the competent authority, their environmental impact
assessment and their environmental management plan in accordance with article 1 paragraph
19 of the Mining Code of 2002, Article 1,2,3,4 of the 2003 Mining Regulations and Acrticle
21 of the 2011 Environmental Law. These provisions are supplemented by special
arrangements between the Congolese government and the mining operators for the socio-
economic development of the population. Based on these legislations, the state government
reserves the right to verify first the legality and conformity of the EIAs and thereafter the
beginning of the mining operations monitor the execution of the EMPs. This implies gaining
access to mining facilities. These policies arrangements are expressed in the mining contract
in the form of the obligations made to the mining operators to respect the laws of the country
as well as the development of local community development plan. In addition, the mining
contract also includes an arrangement between the company and the state for community
development. Therefore, it can be concluded that, the DRC legislation and practice of the
Congolese mining sector to include in mining contract reminders to companies to respect the
environment and develop the community constitute the bedrock of the development model

adopted by the Congolese government in the mining sector.

However, it seemed as though the same legislation which was supposed to be used for better
of the environment and community is used for personal gain by corrupt officials and
politicians. Furthermore, the legislation is silent on the involvement of other state entities in
the implementation process of environmental legislation in the mining sector. Basically, the
law does not delimit the responsibilities of each other in the services of the state, but others
use it to enrich themselves. A mining representative stressed that, some Politian’s and
government officials are given money to ensure their protection in case of environmental
control or to cover their failure to implement the EMPs. Thus, in the next section, the study
discussed the capacities, competence and integrity of government officials in their process of

implementing environmental legislation in the mining sector.
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6.2.1 Government capacity to implement environmental legislation in the
mining sector for the protection of the environment

McGarity (2004) and Mayda (1985) tell us that the effectiveness of well-designed
environmental legislation to some extent depends very much on how it applies on the ground.
This means that those in charge of the implementation must be well trained and experienced
to uphold the legislation for the protection of the environment and promote the well-being of
local communities. Thus, the Oxford Policy Research Paper (2013) on the impacts of mining
in the DRC concludes that government officials in charge of the mining sector need the

necessary skills and training to promote sustainable mining practice.

Indeed, the reform of mining and environmental legislation that took place in the Democratic
Republic of Congo was sanctioned by the promulgation of the mining code of 2002; the
mining regulation of 2003 and the environmental law of 2011 and forest in 2014. The
particularity of these legislative reforms is the introduction of the concept of sustainable
development. From this point of view it would not be an exaggeration to think that, the
introduction of a new law and a concept should be preceded or immediately followed by
training officials in charge for its implementation and sensibilisation of all mining
stakeholders including population on environmental legislation changes (Bannes-Dabban,
2018 and Mauch et al., 2003). The major innovation of the environmental legislation reforms
was the introduction of the concept of an environmental assessment study prior to any mining
activity and an environmental management plan (article 1, paragraph 19, of the Mining Code
of 2002, article 1, 2, 3.4 of the 2003 Mining Regulations and Article 21 of the 2011
Environmental Act). In particular, the environmental impact study should analyse impacts on
water, air, and soil quality as well as the impacts on human life of the surrounding
communities. This comes down to concluding that the DRC has invested and leveraged the
enforcement of legislation in relation to EIA and PGE to promote the well-managed
environment and protect nature, promote the socio-economy life of workers and local
communities. This goes to say that, the DRC's approach to using EIA and PGE as tools to
promote the application of the concept of sustainable development in the mining sector is
similar to that of developed countries like Canada, the US and Australia and other developing
countries such as South Africa and Chile. Nevertheless, it should be known that the
environmental impact assessment procedure and the development of the environmental
management plan require highly technical knowledge and experience people to identify the

risks associated with mining activities and how to prevent or solve them. That why developed
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countries have put in place efficient institutions and officials to deals with matter associated
with mining and the environment (Easterly, 2003 and Young, 2002).

So, given the technical nature of the application of the EIA and the EMP, the government has
set up training mechanism for its officials and local community outreach programs for the
implementation of innovation of environmental legilsation. But, the investigation conducted
in the city of Lubumbashi and Kolwezi reveals that at government officials were not trained
in this regards as an officials from the Department of environment stressed that “...our most
challenges is skills training and capacities in the executions of EIAS and EMPs, monitoring
and evaluation”. Furthermore, the process of preparing environmental impact assessments in
accordance with the law is often tainted by an irregularity related to the non-participation and
inclusion of local communities. Theses process are used by corrupt officials for self-
enrichment, which evident by the glaring lack of verification of environmental impact studies
filed by the mining companies (NGO representative, 2016). But also, the study uncover that,
due to financial transactions involved in this process, there is an institutional conflict between
the departments of the provincial environment and the national ministry of mine on the other
hand. Officers form the department of environmental affairs in the city of Lubumbashi in
2016, deplores the fact that in most cases their service are not associated in the process of
EIAs submitted for reviews to the Ministry of Mines in Kinshasa. This situation is confusing
when provincial environmental officers now called upon to conduct field surveys to assess
the application of environmental legislation in mines in term of EMP execution. NGOs
representative and two representatives of mining companies who participated in our research
point to the lack of expertise and knowledge in the hands of most government officials in
charge of evaluation and control. The interviews conducted with government officials in
accordance with mining officials reveals that the majority of officials in charge for EIA’s
evaluation and EMP monitoring lack the necessary environmental management or science
training. For example, in the Katanga Mining and Environment Division, only one in seven

officials have received some form of environmental management training.

In addition to the lack of experience, there is also the fact that some state agent uses the
procedure of verification of the implementation of EIAs and EMP to ask for a bribe and does
not check the implementation of environmental management (EMP). As a consequence of its
practice of corruption and lack of expertise, the quality of nature has deteriorated

significantly because of mining activities. For example, since 2002, the year of the
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promulgation of the mining code, the number of mining companies has increased, leading at
the same time to considerable damage to the environment, displaced families and poverty in
the Katanga Copper Belt (Atibu et al., 2018, Pourret et al. 2016, Butsic et al., 2015 and Mees
etal., 2013).

Despite the environmental legislation in place, the results of the surveys conducted in the
Katanga Copper Belt demonstrated that the lack of qualified human resource is not the only
cause, but there is also ignorance and lack of general education of all mining stakeholders
about their environment right and obligations as well as the environmental reforms. For
example, Tate et al., (2003) note that the way in which people perceives the environment and
protect it also depend on their education in relation to the environment. Therefore, it is
important that if the Congolese government is to promote sustainable mining practice to
invest in the promotion of training education on the implementation of environmental
legislation in the mining sector. For this reason, the following section discussed the
shortcomings identified in the implementation process of environmental legislation in the

mining sector.

6.2.2 Government deficit to uphold environmental legislation in the mining
sector

Bechtel et al. (2009) and Ascher (1999) argue that most developing country governments
have developed outstanding environmental legislation with the intention to protect the
environment and develop the community, but their implementation is significantly affected
by lack of professionalism, rigour and above all corruption which gangrene the state
apparatus. According to Fredrikson et al. 2004 and Cole 2007), the government deficit is
particularly noticeable in the mining company's assessment of law enforcement, which gives
rise to corruption and blocked better prevention of damage to the environment and human
health. Nevertheless, if we disapprove the behaviour of government officials who act for lack
of professionalism and tramp in the corruption, the mining company responsible for pollution

evades their responsibility to prevent or reduce the pollution.

Indeed, as stated in Chapter 3, the reforms of environmental legislation started in 2002 have
not only introduced the concept of sustainable development but also the principle of
prevention, the precautionary principle, the principle of environmentally sound and effective

management, the principle of anticipation, the principle of participation and the principle of
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polluting pays. All this principle enumerated above paved the way for government officials to
monitor environmental legislation implementation and to punish those polluting the
environment. But, contrary to the spirit of environmental legislation, evidence from the field-
based research in the Katanga Copper Belt demonstrates that only very limited enforcement
is been conducted by the officials. The study showed that enforcement is done in the form of
payment of environmental taxes and check the list of procedures of document to be
submitted. When the question was asked to the government officials to know why it
challenging to efficiently uphold the environmental legislation in the mining sector? the
respondents complained about the "... the lacks of financial means and understaff to lead
control and evaluation”. Consequently, the evaluation of EIAs or EMPs is funded by the
same companies that are supposed to be evaluated. This practice seriously hampers the state's
action in preventing environmental degradation and assessing environmental legislation
implementation. Furthermore, the study observed a lack of a systematic approach to
environmental legislation implementation due to lack of expertise and financial support.
Hence, most acts of government officials reduced to verification on paper in the forms of tics
box. Thus, it is our opinion that for a country like the DRC which contains enormous natural
resources that can help develops the country, while protecting the environment to invest in
the education training to improves the implementation of environmental legislation. One of
the aspects that need much improvement is the administration and judicial control of
environmental legislation implementation to defend the interest of the local population. But at
this level, the most important thing is to delimit the role of administrative and judicial control

included form.

6.2.3 Administrative and judicial control in the implementation process of
environmental legislation in the Mining Sector

Abazar et al. (2004) and Campbell et al. (2009) argues that administrative and judicial
controls in the implementation of environmental legislation should take the form of an audit
with the aim to assess the progress of mitigation strategies, rehabilitation measures by mining
companies. Nevertheless, government official must have the necessary skills to freely
conduct the evaluation of EIA in order to the violations of environmental legislation or
possible act that could lead to degradation of nature (George et al., 2013, Dalal et al., 2012,
Hilson et al., 2002). The advantage of administrative and judicial control is that it will
prevent mining companies from taking advantage of government weakness to make a profit

while damaging the environment. This is an important aspect of environmental management
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in the mining sector as the control would take place before, during and after the mining
activities in accordance with the spirit of the mining regulation of 2003 in its article 459
which says that "every two years as from the date of Approval of the EIA of the initial
project, the holder of a mining or quarry right is required to conduct an audit at his own
expense by an approved office other than the one that prepared the initial EIA of the project
or EMP.” The spirit of this legislation is to force all mining operators to respect and uphold
the environmental legislation in their operations. This implies that the mining operator must
conduct environmental impact assessment in compliance with the law with the participation
of all stakeholders to identify possible impacts and put in place EMP which must be
monitored through administrative and judicial control.

Indeed, although environmental legislation provides for administrative and judicial control
over environmental enforcement, the DRC Constitution or other legislation is silent on how
local communities can seize the state when the mining operator fails to comply with the
legislation. Mining stakeholders interviewed agreed that environmental legislation is an
essential tool for promoting sustainable development in the mining sector. Nevertheless, in
the context of a weak state with weak governmental institutions, administrative and judicial
control is essential to prevent abuses and corruption (Rothstein and Teorell, 2008; Helmke
and Levitsky, 2004; Harlow, 2006). But also the control procedure must be planned and
inclusive to all mining stakeholders as argued by Dalal et al., (2009, Schachter, 1991 and
Krutilla et al., 1985) views that environmental legislation relating to the protection of the
environment will also have to take into account the public concerned or probable affected
people by the projects. This is important in the context of the DRC with a high rate of
corruption, public involvement will help prevent some contamination of nature by mining
activities which in some cases are irreversible and can take years to repair. Thus, it will have
to comply with the provisions of the Aarhus Convention, which provides in Article 9,
paragraph 2b that the sufficient interest and the violation of a right shall be determined in
accordance with the provisions of domestic law and in accordance with a goal justice system.
Nevertheless, the administrative and judicial control must be balanced between the need to
protect the environment and the sustainable development of the local community as well as
the country's needs for economic growth. The reasoning for this is that too many rules can

kill the law and its main objectives and scare potential investors.
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Furthermore, the administrative and judicial control is justified by the fact that mining
companies main objective is to make a profit and can capitalise on governance deficit to
make more profit and quickly (Goode 2010; Glyn, 2007; Tuner, 1997). In this regards,
Greener, 2012; Perks, 2012 and Garrett et al. 2009) stressed that sometimes mining
companies can take advantage of government weakness if possible to make a profit on their
investment and pass sell the companies to another owner or declare for bankruptcy to avoid
penalties at a later stage.

An example of weaknesses of a government signing a mining contract with less consideration
for the environmental protection aspects has also been observed in the way the Congolese
government signed a certain mining contract since 2002. Indeed, the DRC was weakened
financially by years of civil wars and saw an opportunity to bail out the state coffers through
high demand for copper and cobalt on the market. Therefore, the authorities began signing
mining contracts, neglecting administrative and judicial control over the implementation of
environmental legislation for the protection of the environment (Badie 2011, Matti 2010 and
Mazalto 2009). Example from developed countries showed that they have one thing in
common in their approach to upholding the legislation in their sustainable mining practice
approach, which is strengthening judicial and administrative control for compliance.
Nevertheless, public control also plays a vital role as custodian of the land through the control
of government officials (Haufler, 2013, Sumiani et al., 2007 and Fox et al., 2002). Therefore,
the next section discussed the public control approach in implementing the process of

environmental legislation for the promotion of sustainable mining practice.

6.2.4 Public control in the implementation process of environmental
legislation in the mining sector

Kootz et al., 2010; Doh et al., 2006 and Hahn 1991) public control plays an important role in
the implementation process of environmental legislation for the promotion of sustainable
mining for efficiency and profitability in the decision-making process. In addition, public
control facilitates the rational and better implementation process of environmental legislation
(Epstein 2018, Welford 2014, Doelle 2006 and Shrivastava 1995). For this reason, the
legislation in DRC recommended public participation as a mean for control in the 2011
Environmental Law and DRC 2003 Mining Regulation as well as the mining code of 2002.
This recommendation is in line with the principles of the Rio Declaration on the Environment

and Sustainable development practice. This recommendation has also been reinforced by
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Recommendation 97 of the Agenda 21 Action Plan, which calls on all Member States to
facilitate public participation in the management and control of the natural environment. It is
one of the most effective ways to enforce environmental legislation in mining activities for
the promotion of sustainable mining when it is applied (Lafferty et al., 2013, Hemmati, 2012
and Pahl-wost, 2009).

Public control over the implementation of environmental legislation should be based on the
principles of environmental protection and sustainable development which include
awareness, alert, management and participation (Lavielle, 1998). Although some of these
missions may be associated with different stages of environmental protection, two essential
dimensions may be used to recognize them. Firstly, is the contribution of NGOs to the
formulation of environmental legislation and secondly NGO facilitation process of
implementation and compliances to environmental legislation in the mining sector.
Furthermore, public control can help can improve environmental management in the mining
sector based on the principle of participative democracy (Prieur, 1997). Public control and
participation in mining will further advance the role of environmental legislation in

advancing democratic principles of environmental and human rights.

The purpose of mobilisation of all mining stakeholder in the case of the Katanga Copper belt
would be to create a regional partnership in order to ensure sustainable development and to
guarantee a better future for all. In this regard, Kitaba (2012:36) notes that “the participation
of all stakeholders brings to eco-development its social and political dimensions; it introduces
an idea of freedom and control of the decision-making process, which is an important
element for human development”. Thus, community participation in the implementation of
environmental legislation becomes a tool for the development and protection of the natural
environment, but also a way to better promote sustainable mining practices and sustainable
development of local communities. This approach is also recommended by article 10 of the
Rio Principles on the Democratisation of Environmental Management and Local Community
Development, it suggests that “it is preferable to address environmental issues by involving
all affected populations at the appropriate level”. This means taking into account all mining
stakeholders views such as men, women, youth, indigenous people, farmers, NGOs, local

authorities, business operators, and companies.

The involvement of local communities in the process of environmental legislation

implementation in the mining sector and the decision-making process will empower all
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stakeholders and control the behaviour of each other to avoid any ecological effects
(reference). Furthermore, the participation of local communities will guarantee the promotion
and preservation of local traditions as noted by Chindji (1997) that local government and
community organisation should ensure that environmental legislation for the protection of the
environment is efficiently applied to promote sustainable development and that all elements
of life are protected and not polluted. The community participation in environmental
legislation implementation will benefit mining activities in the sense that it will help preserve
the quality of life while promoting economic growth. Hence, Plummer et al., (2013;
Anderson et al., 2013 and Feeney, 1998) argues that local community participation ensures
that all essential elements of life are protected during the execution of the mining project as
well as to ensure acceptable and tolerable negative impacts and behavioural changes.
Furthermore, local community participation in the environmental legislation implementation
should take place keeping in mind that, local communities are the guardians of their natural
environment (Savit, 2013; Glasson and Therivel, 2013). Hence, their approval will guarantee

the adoption of the mining project and may protect it against any attacks.

In the context of the Katanga Copper Belt, community participation will not only help mining
sectors to refrain from any action that could have a negative impact on the natural
environment, but also to act as control agent over other stakeholders. This means helping
mining companies, NGOs and government institutions to provide each other and local
communities with information on strategies for the protection of the environment and
sustainable development of local communities. Therefore, information sharing becomes an
essential component of environmental legislation implementation in the mining sector. In this
approach, the state government will play the role to facilitate access to information and
enable stakeholder participation. However, for this approach to succeed, it will require a well-
established local community organisation and efficient training programmes to support
mining sector actions. These organisations will operate from civic education and ethical
guidelines principles for the benefit of all. This is because it will take a joint effort to get the
government to strengthen environmental legislation enforcement, monitoring and control of
the mining-related activities (Miserendino et al., 2013; Franks 2012 and Fabiana-Li, 2009).
Therefore, an example of such approach is seen in Equador mining practice where a closer
relationship of all stakeholders followed by information sharing ensure the success of
environmental legislation implementation and sustainable mining practice (Miserendino et
al., 2013).
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Thus, from the above analysis, it must be noted that public control and its participation in the
implementation of environmental legislation in the mining sector of the Katanga Copper Belt
is important for the protection of nature but also the sustainable development of the local
population. Thus, in the next section, the study analysed the promotion of sustainable local

community development approach by the mining sector.

6.3 Environmental legislation implementation for sustainable development
of local communities in the Katanga Copper belt

Roseland (2000) argues that the development challenges of countries of the south in term of
sustainable development are related to underdeveloped of their socio-economic infrastructure
and poor service delivery. In the same way, the case study of Katanga Copper Belt revealed a
lack of adequate socio-economic infrastructures capable of supporting a secondary industry
away from mining activities. Among the most notable socio-economic challenges of the
region are; all weather road network, electricity supply, water supply, hospital and schools.
Therefore, special attention should be given to socio-economic development through the
provision of services and infrastructure development by the government. Local government
on their part have the responsibility to direct mining revenue and resources towards
sustainability challenges facing local communities (Toronto Declaration on World Cities and
Their Environment, 1991). In order to promote the right of local communities to development
and a healthy environment, the Congolese government made provision trough Article 53 and
58 of the Constitution of February 2006 which stipulates that “Everyone has the right to a
healthy environment conducive to its full development. The State takes care of the protection
of the environment and the health of the populations”. Article 58 of the Constitution gives all
Congolese citizens the right to enjoy the proceeds of natural resources. It provides that: “All
Congolese have the right to enjoy the national wealth. The State has the duty to redistribute
equitably and guaranty the right to development”. This implies that mining companies must
engage in social reinforcement programs by building local communities and creating socio-
economically resilient communities that are affected by mining activities. In this regard,
Ruttah (1991) argued that mining companies should take concrete actions for poverty
alleviation because of the nature of their activities on the environment. Therefore, based on
this affirmation, in the next section, the study discussed the socio-economic development

approach of local communities in the Katanga Copper Belt.
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6.3.1 Socio-economic development approach of local communities in the
Katanga Copper Belt

The socio-economic development plan of mining companies in the Katanga Copper belt
constitutes all the mechanisms offered by the companies to encourage the plan of
development revival. In the context of the study and the Katanga Copper belt, the term
development implies the social experience of the populations to which the exploitation sector
aims. These include physical infrastructure development (hospitals, schools, roads), but also
the creation of structures that prepare the mining environment for better mining activities.
This mainly concerns the protection of the school-system, ecology, pollution, the protection
of energy resources as well as the adequate means for their use in the social field.

The mining code of 2002 also addresses these issues by advocating for the participation of
foreign investors in a community development project. But, the idea of mining companies’
involvement in a development project is not welcomed by all investors. Some mining
companies argue that their primary activity is mining the natural resources and pay taxes to
the government who has the responsibility to develop the community. In this respect, it is
essential to underline that the mining contracts as understood in the organic legislation of the
DRC, community development is the prerogative of the government, based on this assertion,
the Congolese state must take care of its population and moreover, protecting its immediate

local environment for the benefit of local community.

Indeed, the study of the Katanga Copper Belt reveals that the mining companies such as
Tenke Fungurume mining, Kamoto Copper, Mutanda Mining and Anvil mining to mention
only that are engaged in voluntary social activities commonly known as corporate social
Responsibility (CSR). The study noticed that mining companies in the Katanga Copper Belt
make provisions for small clinics, rehabilitation of schools, some forms of vocational training
and limited agricultural activities as part of their CSR programs. Consider less of this
approach local community, members of the community complained about the fact that
sometimes mining operators are "hiding behind CSR to suggest they are doing something for
the community” (Extract from NGO representative interview, 2016). Indeed, mining
companies around the world have become more aware of the impacts of their activities on the
environment (Eptein, 2018, Noe et al., 2017, Jenkins 2006 and Donovan, 2002). Thus, the
social activities of the mining companies are part of the logic of the concept of 'social

responsibility’ or recently there is the talk of the 'Global Compact' program, an initiative
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launched by the UN to mobilize mining companies operating in developing countries to
compensate on the loss and impact on the environment. For example, the Katanga Copper
belt study revealed that mining companies such as Tenke Fungurume Mining, Kamoto
Copper, Mutanda Mining and Anvil Mining have become more aware of the risks associated
with the impacts of their activities and the non-respect of social and environmental laws.
(Bryceson et al. 2016, Andre et al. 2014, Mathysen et al. 2013 and Tsurukawa et al. 2011).

Then, in addition to voluntary actions, international financial institutions are responding to
global pressure from international bodies such the United Nations and commitments made
through international conventions and treaties to develop strategies to ensure that the mining
companies which they finance comply and take into account the social and environmental
impacts of their activities. The international regulations of mining activities that they are
reported in mining companies report are International Financial Corporation (IFC) and the
International Financial Corporation (IFC) 2006). Nevertheless, most mining companies
operating in the Katanga province are guilty of environmental pollution and their corporate
social engagement is very limited (Shinn, 2016; Cuvilier et al., 2014; Methembu, 2009 and
Mazalto, 2009). So, the question we ask ourselves is: why, despite the national legal
provision and international convention, the daily experience of local communities not
changed? To answer this question, Mthembu-slate 2009 informs us that the Congolese state
has abandoned its obligation of development vis-a-vis its population in the hands of mining
companies for sometimes. But the mining companies complained that because of the
corruption and lack of experience of state agents, their socio-economic intervention does not

reach the major part of the populations’ concerned (Fieldwork material, 2016).

In addition, Principle 13 of the Stockholm Declaration states that: "In order to achieve a more
rational management of resources and thus to improve the environment, State government
should adopt an integrated and coordinated approach to their development planning in a way
that is consistent with the need to protect and improve the environment for the benefit of the
population. " This principle is enshrined in the 2006 Constitution of the DRC which states
that "all Congolese have the right to enjoy national wealth. The state must equitably distribute
the national wealth and guarantee the right to development”. The empirical study of the
Katanga Copper belt revealed that the government institutions are fighting for the
implementation of these principles because of pressing socio-economic challenges that force

the government to neglect specific rights in environmental protection and community
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development (llunga, 2013 and Kippin 2008). However, the question is, is it possible for the
Katanga Copper Belt to solve their environmental problems and ensure socio-economic
development through environmental legislation? The answer to this question, according to
Mayda, is yes. Nevertheless, legislators and government institutions should pay attention to
the conceptual approach of environmental legislation and its practical application (ibid.).
Similarly, McGarity (2004) argued that all environmental laws should aim to protect and
enhance the human environment. In fact, in the mining sector, environmental legislation
should be the cornerstone of sustainable mining practices. The challenge for developing
countries, however, is to strike a balance between the needs of economic growth, job creation

and environmental protection.

The regulatory objectives of environmental programs can be divided into two main
categories: acceptable risks and pollution reduction (McGanity, 2004). Environmental
legislation in this context, therefore, plays a vital role in determining the level of acceptable
risk and prevents any form of misinterpretation. This is essential because mining activities are
inherently negative for the environment. Therefore, the main practical approach for mine
managers should be to identify the acceptable risk of mining activities in accordance with the
country's environmental legislation and to put in place contingency plans to combat pollution.
However, Ridl and Couzens (2010) pointed out that "the environment is a myriad complex of
interdependent components, the understanding of which requires both specialized and general
environmental skills, even when the question seems to be simple in purely scientific terms. A
multidisciplinary approach is needed. Fuggle and Robbie (2010) point out that "complexity is
caused, inter alia, by the interdependence of environmental elements, indirect and cumulative
causes of effects that are not easily predictable, and the diversity of environments and
conditions. Therefore, the government role would be to monitor the compliance of mining
activities with acceptable risks and pollution control plans. However, due to the technicality
of environmental legislation implementation, the government must emphasis on the education

training of it’s the officials in charge of the implementation and community awareness.

Nevertheless, it should be noted that it would be risky to plan the development of a
community without the involvement of all the stakeholders in the mining sector in
accordance with the requirements of environmental legislation in the DRC and the principle
of sustainable development. So in the next section, we will discuss the issue of the

collaboration of all stakeholders in the mining sector.
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6.3.2 Environmental legislation deficiency in promoting local community
development

The results of the study conducted in the Katanga Copper Belt revealed that local
communities or villages that fall within a mining concession are not directly entitled to the
mineral resources. Local communities are only entitled to the land on which their settlement
is built. Article 279 of the Mining Code of 2002 stipulates that mining activities must not
disrupt the use of public goods such as roads, the national park, airports and cemeteries.
Nevertheless, the holder of a mining permit has a preferential right over the occupants of the
land, as stated in Article 280 of the Mining Code of 2002. Therefore, any farm field that falls
into the mining perimeters automatically becomes mine's property. The study observed and
learned that in some case, the resettlements of the local communities have been conducted
with less attention to their cultural attachments of land and activities. Moreover, financial
compensation does not equate to the loss of their livelihood activities. The empirical study
revealed that it is the mining companies that determine the value of the field or farms to be
compensated locally. Mutombo (2016) pointed out that since 2006, many local communities’
farmers lost their fields and mining companies are determining the terms of compensation
and land value. As a result, many local communities in the Katanga Copper Belt have lost

their fields or farmlands and years of operation due to mining activities.

The practice in the Katanga Copper Belt, which consists mainly of recovering agricultural
land for mining activities, raises questions about the types of community development and
the sustainability approach of mining companies. The study showed that local communities in
the Katanga Copper Belt depend on natural resources for their livelihoods. However, since
mining activities have increased and most of the land has been occupied, many community
members have lost their fields and sources of income and livelihoods. In some cases, local
farmers have abandoned their farming activities to adopt the practice of artisanal mining for a
quick financial profit. Artisanal mining activities have been presented as an alternative
activity to agriculture. Regardless of this situation, little attention is paid to the compensation

approach for people affected by mining activities.

The disturbing discovery of the study is also the resettlement approach which consisted of
government institution trusting the mining companies to decide the value of the compensation
and the approach has limited administrative involvement of government officials or

community consultation. In the meantime, the application of the principles of sustainable
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development required that for any decision or action to be sustainable and to produce
sustainable results, it must take into account all stakeholder views (Cohen, 2017; Crane and
Matten, 2016). Furthermore, in some cases, local communities receive money or promises for
employment while knowing that the majority of the members of the local communities who
are directly affected by the mining projects are not educated. Thus, the study found that the
money and jobs promised to local communities in compensation for the loss of their
livelihood are given to people who are not from the region. This type of practice has resulted
in the perpetration of local poverty and the displacement of communities without adequate
compensation or socio-economic infrastructure for growth. Thus, in some areas, the socio-
economic situation before the mining activities in the area remains the same even after ten
years of mining activities. This situation raises the question of how mining revenues are

redistributed to local communities.

From a social point of view, the study reveals that irrespective of the increase of mining
investment in the Katanga Copper Belt, the study participant in local community
complained about unemployment. Furthermore, Chinese and Indians mining operators are
using the artisanal mining system to buy minerals resources and by-pass administrative
controls of working conditions and quality remunerations. Therefore, it must be noted that
mining companies must comply with national and international environmental standards to
protect the biodiversity of the area in which they operate and promote the socio-economic
development of the local community. The study discovered that at the end of each year
mining companies report on their sustainability which includes community development
projects. However, the socio-economic impacts of their actions are difficult to evaluate
during mining activities, but the impacts of their activities on the environment are palpable.
Local communities are left out by both the government and the mining companies, even
though the legislation requires their active participation. The study views that due to
irregularities and corruption, some of the sustainability reports are not submitted to the
public for criticism. Hence, this becomes more of a compliance activity for financial

clearance purposes than promoting sustainable mining practice.

6.4 Stakeholder engagement in the implementation of environmental legislation:
Communication and collaboration

The exploitation of the natural resources of the Katanga Copper Belt must be done with

respect to the ecological balances of the planet. However, this goal cannot be achieved
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without the active involvement of all mining stakeholders (Garrett, 2016; Hund et al., 2013;
Mazalto, 2013). Given that the concept of sustainable development affects all areas of the
integration of human society, there must be a form of contract between man and nature.
Therefore, the success of stakeholders’ participation in the implementation of environmental
legislation in mining depends on the level of stakeholder collaborations and communication.
Moreover, the success of mining activities in any given community also depends on
communication with the local communities, in order to gain community acceptance for the
mining project (Prno, 2013). Therefore, it is important to note that, the concept of sustainable
development can lead to challenges that can affect the areas of integration of human society
(Sacquet, 2003). These challenges include recycling of renewable resources, revise
accountability systems, the protection of biodiversity and sustainable exploitation of non-
renewable resources (Sacquet, 2003). In order to overcome these challenges, it is essential to
integrate environmental legislation in mining through stakeholder communication and
collaboration for the promotion of sustainable mining and sustainable development of local
communities in mining areas (Prno, 2013; Prno et al., 2012 and Jenkins et al., 2006). Due to
weak community participation, the first step of stakeholder collaboration will start with
community participation to identify the communities’ needs and ensure acceptance of mining

activities as well as safety.

However, the study of the Katanga Copper Belt revealed one disturbing fact about the lack of
stakeholder communication and collaboration in the process of implementing environmental
legislation in the mining sector which is one of the causes of corruption. Even though all key
study respondents acknowledge the catalytic role of environmental legislation for the
protection of the environment as well as sustainable development of the local community,
they do not collaborate on strategies or communicates challenges to one other. This view is
in line with the ICMM (2006) affirmation that the interaction between mining stakeholders is
an essential factor for sustainable mining practice. Bintu (2010) adds that environmental
legislation application is entrusted to a government institution for the interest of the public.
Thus, the success of environmental legislation will require efficient and active collaboration

among government institutions but also with other mining stakeholders.

Collaboration and communication involve the sharing of information with all stakeholders on
identified potential mining impacts, mitigation strategies as well as development plans

(Combs, 2014 and Esteves, 2012). This approach will help stakeholders to work hand in hand
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for mitigating the potential impact of mining activities and challenge each other to achieve
local community development based on mining activities. Hence, in this context, the sharing
of crucial information on environmental quality, control and monitoring as recommended by
environmental legislation becomes essential for the protection of the environment and

sustainable development of communities.

Indeed, although a legal provision encourages the participation, the communication and the
collaboration of the actors of the mining sector, the study revealed that environmental
legislation for the promotion of sustainable mining in the Katanga Copper Belt suffers from a
lack of information sharing. Furthermore, mining stakeholders do not produce and
disseminate information in a transparent manner. The process by which information will be
generated and distributed to the stakeholders will determine the level of compromise and
promote sustainable mining practices. The sharing of information will play the levelling role
so that all interested parties can participate on an equal footing in the decision-making and
implementation process of environmental legislation. For example, the EIA procedure that
includes consultation of local communities must be followed by the administrative and legal
control to ensure that each stakeholder has been consulted and that all their concerns were
included in the final report. However, the ideal level of communication and collaboration
between mining stakeholders can only be achieved through an improved planning process of

local authorities and government institutions as a starting point.

Healye’s (1993) discussion of collaborative planning in the context of fragmented societies
such as the case of the DRC suggests that the collaborative planning approach should be
considered as the starting point for the configuration of governance modes. Therefore,
stakeholders’ collaboration in the mining sector can provide environmental legislation
implementation with a perfect link and communication network to achieve the desired
objectives. The issues related to the natural environment concern everyone, thus the strength
of the network communication in the mining sector will be based on communication and
collaboration between individuals, public agencies, private agencies and businesses in
society. In the same vein, Booher et al., (2002) argued that various participants in a network
for a joint task can develop shared meanings and common heuristics that guide their actions.
Therefore, the first step in the promotion of sustainable mining environmental legislation is
the establishment of an efficient communication and collaboration network for the promotion

of sustainable mining.
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The use of communication and collaboration networks in the mining sector can help people
from different cultures with different ideas and educational backgrounds to get an
understanding of the issues that can affect their lives. However, government officials have an
essential role to play in serving and acting on behalf of local communities to promote their
constitutional right to clean environment and access to natural resources. Furthermore, the
communicative and collaborative approach in the implementation process of environmental
legislation is crucial in order to maximise mining revenues and mitigate the negative impacts
of mining activities. For this reason, in the context of the Katanga Copper Belt, the
government and especially the Mining Department, and the Department of Environmental
Affairs have an important role to play in balancing the needs of mining companies, economic
growth and social benefits of local communities. In this regard, Friedman (1971) stressed that
is it is important for government institutions to be excessively flexible, adaptive and
opportunistic with the potential to adapt to external forces. Thus, stakeholders’ collaboration
and communication will help the mining sector to face and plan for external forces in terms
of commaodity prices, mining closures and natural disasters. all stakeholders must be informed

of any externalities and be prepared on how to handle the aftershocks.

In most cases, mining investments in the Katanga Copper Belt are characterised by foreign
direct investments (Alves, 2013; Tsurukawa et al., 2011 and Honke, 2010). Therefore,
communication and collaboration for the implementation of environmental legislation for the
promotion of sustainable mining should be extended to the countries of origin of the financial
investment or the headquarters of the mining company to help host countries reduce the
governance deficit (Rich and Moberg, 2017; Frank, 2015 and Vervoeke, 2013). Government
institutions in this context will play a key role in facilitating the process of communication
between local communities and mining companies including NGOs to compel governments
and mining companies to be generous (Watson, 2002). The collaboration between the host
country and the country of investment origin will be to compel the mining company to the
same standard of practice and transparency where their operations are located. The legitimacy
of this approach lies in its susceptibility to bring and revive the ownership and stewardship of
all stakeholders in the implementation of environmental legislation. Therefore, through the
process of communication and collaboration, new ideas on environmental stewardship and
socio-economic resilience can emerge and lead to alternative approaches of development and
promotion of sustainable mining practice as well as community development (Berkes et al.,
2013; Prno, 2013 and Hilson et al., 2000).
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6.5 Introducing a systematic management approach for the implementation
process of environmental legislation to promote sustainable mining practice

Findings from the Katanga Copper Belt seem to suggest that environmental legislation is an
important tool for advocating the sustainable management of the environment and sustainable
development within the local community in mining areas. However, despite having elaborate
environmental policies as illustrated in section 5.2 of the thesis, the Democratic Republic of
Congo appears to be struggling with promoting sustainable mining practices and sustainable
development within the local community. In the case of the Katanga Copper Belt corruption
that involves the misuse of Environmental Impact Assessment (EIA) initiatives seems to be
the main deterrent. EIA tools are used to identify and possibly alleviating project hazard and
negative environmental and social impacts. However, the effects of EIA as recommended by
the legislation depend on how EIA findings are implemented and on whether these findings

will be used in further decision-making processes.

A study by Welsch (2002) on corruption, growth and the environment argue that there is a
significant link between corruption and ambient pollution that is most apparent when
comparing corruption and income levels in developing countries. Furthermore, (Auty 2001)
has also highlighted that large income inequalities and social capital accumulation can cause
political conflict and obstruct institutional development. Findings from the Katanga Copper
Belt suggest that bureaucratic and political corruption is obstructing environmental legislation
application in the mining sector. For example, corruption practices, lack of human resource
are profound which in turn affects the manner in which EIA is conducted and approved. This
is evident in the lack of application of EIA recommendation. As a result, water and soil
contamination have become a norm in the city of Lubumbashi (Naviundu) and Kolwezi.
Instead of using EIA as an environmental management tool to detect possible negative
impacts and possible solutions, EIA has become a source of corruption and personal gain for
many government officials. Similar views were shared by Williams and Dupuy (2017) in a
study on corruption and environmental impact assessment where it was discovered that EIA
processes and phases of implementation in Albania did not necessarily match the empirical
reality of public environmental decision making, especially in less mature EIA systems such
as those of the DRC. Therefore, in order to address some of these implementation deterrents
in this section of the work, the author presents a novel approach to improve legislation

implementation and promote sustainable mining.
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To counteract the lack of governance characterised by corruption the DRC needs strong
government institutions to implement policies as well to prosecute those who contravene the
law. Nevertheless, strong institutions require political will, qualified human capital, improved
remuneration and transparency in the management of mineral resources. Kolstad and Wig
(2009) argue that political corruption is most prevalent in resource-rich countries because of
the political elite control huge resource rents. This type of corruption is supported by
bureaucratic corruption that affects the implementation and efficiency of environmental
legislation in countries such as the DRC.

Kolsta et al. (2009) however have concluded that the effect of transparency on corruption is
not unconditional but necessary and provides sufficient conditions to reduce corruption. In
addition to this, transparency will require access to information and the ability to process the
information and act on the processed information (ibid). According to Deming (1994), new
knowledge comes from outside the system. This means that a system cannot fully understand
itself and that its transformation requires new knowledge. Thus, the present study proposes a
new systemic management approach for understanding the implementation of environmental

legislation in the mining sector that is based on knowledge and education.

According to Svensson (2005), education gives an individual or a group of people the ability
to process information which may lead to the reduction of corruptions. Furthermore,
education facilitates transparency that comes in the form of freedom of expression and press
freedom on corruption which may spark community interest that could lead to their
participation in mining projects (Lindsed and Naurin, 2005). The Global Promotion for
Transparency Initiative (EITI) has expressed similar views. The systemic management
approach as suggested in this study has shown its strength in business, government and
NGOs that significantly mimic the organisational models of the industrial revolution and the
command and control structure model of the military (Mottola et al., 2011). Organisations are
made up of people and, as such, are complex systems. Hence, the success of the new
paradigm will depend on the management system approach of co- an organisation based on
the interdependence of all mining stakeholders because of the trust and openness that
underlies each interaction. However, having information on the conduct or performance of
public servant is off little benefit if agents do not have the ability to punish abusers of office
(Kolsta et al (2009). Furthermore, transparency could reduce bureaucratic corruption by
making corruption public servant acts riskier but this should be done by providing good

incentives to public officials and the selection of honest and well trained public servant.
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Similar views were further expressed by Kolsta and Soreide (2009) in a study that focused on
natural resources and corruption. Where the authors went on to suggest that resource-rich
countries should rather prioritise institutions that address rent-seeking and benefaction instead

of macroeconomic management.

Deming (1997) argues that a system is an “interdependent component of networks that work
together to try to achieve the goal of the system”. Thus, it is important to acquire “deep
knowledge to transform the society in which we live”. For this reason, Deming (1997) has
proposed four pillars of philosophy that must guide the development of new systems.
These four pillars include system appreciation, understanding of variation, the theory of
knowledge, and psychology. It should be noted that a system is more than just the sum
of its parts, but it is also adaptive, dynamic, self-preserving and sometimes results in
evolutionary behaviour (Meadows, 2007). Thus, highlighting the complexity of the system
to be applied within the Katanga Copper Belt will require knowledge and understanding
from all stakeholders to tackle the issue of corruptions in order to promote sustainable
mining practice.

The systemic approach as proposed by the study will have the following pillars in order to
succeed:

- Firstly the public disclosure of mining companies’ payment to governments in order
to allow citizens to hold government accountable (Haufler, 2010). This approach will
have the advantage to help improve the management of natural resources, reduce
corruption and mitigate conflict (EITI);

- Secondly increase public participation and civil society in the decision-making
process (Marshall, 2001);

- Thirdly improve collaboration of mining stakeholders and mining companies to
ensure that no part of an agent’s commission/payment is passed by the agent as a
bribe (Davies, 2000) and lastly;

- Mining stakeholders should comply with compulsory international regulations,
maximise transparency, effective detection and enforcement to enhanced
accountability.

The proposed systemic management approach for efficient implementation of environmental
legislation and reduction of corruption in the mining sector is summarised in Figure 6.1

below
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The starting point of the environmental legislation implementation in this system is shown by
the arrow in blue which begins with Knowledge and capacity building. From knowledge the
arrow point to key mining stakeholders which needs to acquire knowledge of the legislation
and put in place necessary capacities for the implementation. Henceforward, the arrow in red
spread to mining stakeholders who are vested with the responsibility to uphold the legislation
through transparency that is made possible via communication and collaboration. In addition,
the implementation process is supported by carrots, sticks and nudged approach for better
results of promoting sustainable mining practice elements which are all interconnected by the
black arrows.

ECONOMY EFFECIENCY

ENVIRONMENTAL ENVIROMENTA
(Matural Rezources) L LEGISLATION

MINNIG GOVERNMENT LOCAL
OPERATORS INSTITUTIONS ~_Loc:
(Inclusive business COMMUNITIES

approach, Virah- Transparency ‘EStﬂﬂ o bUSiElI*?SE-.‘.
sawmy, 2016) Virah-zawmy, 2016)

Implementation
Carrots; Eticlks and Nudzes
(Simons & Macllin 2014)

Unders%ndiu.g
Knowledge and Capacity building

Figure 6.1: Proposed Environmental legislation implementation system for the promotion of

sustainable mining

The systematic management approach for environmental legislation in the mining sector as
proposed by the study is to be applied within an inclusive business model system as defined
by the United Nations Development Program UNDP (2008) which states that inclusive
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business are those that engage the poor along the entire supply side as employees, producers
and business owners. Hence, Ashley (2009) notes that the current trend in the mining sector
is to push for more inclusive business and this movement has gained more momentum
because it is seen as one of the most promising strategies benefiting poor people in
developing countries through care commercial operations. Furthermore, the inclusive
business model has the potential to reach a scale well beyond most direct development
interventions (Wach, 2012) or traditional CSR policies. Therefore, the study proposal as
shown in Figure 6.1 first emphasises knowledge. Mining companies and the government
should strive to increase the knowledge of the local community through education and
training with the aim to increases environmental; legislation compliances and poverty
alleviation. This is in line with Ali and Faircheallaigh (2007) assertion that sustainable
mining could be achieved if there is an effective conversion of the natural capital, represented
by mineral resources, to social capital that would allow for long-term social-economic gain.
Furthermore, in parallel, investment in environmental capital is also achieved and this would

embrace the notion of sustainable mining (ibid).

One of the main issues identified in the application of environmental legislation in the mining
sector of the Katanga copper belt is corruption and lack of qualified human resources and an
educated community can process information about environmental legislation application and
compliance by both government and mining companies. This is because it will be an
advantage for co-workers and community to get information relevant to environmental
legislation and monitor implementation as well as denounce misconduct. In addition to this,
based on knowledge all mining stakeholders can communicate and collaborate efficiently in
accordance with the countries legislation and international regulation that impose on mining
company to involve all stakeholders’ especially local communities in decision-making

processes, mining activities and environmental management.

Furthermore, Figure 6.1 shows a link between the implementation of environmental
legislation, knowledge and understanding to avoid uncertainty in the implementation of the
mining project and conflict within local communities. The link between knowledge and
understanding can help mining companies implement successfully their self-regulation on
socio-economic interventions. Virah-Sawmy (2016) argues that in developing countries,
mining companies have failed to successfully implement developmental needs of
communities, reparation for damage and loss of livelihoods as well as to address

environmental degradation caused by mining and this is in spite of CSR policies which are in
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place within many companies. Thus, a systematic approach to the implementation of
environmental legislation can help mining stakeholder connect the local community’s needs
to mining development projects. Therefore, given the weakness underlying traditional CSR
policies (for the social license to operate) within the extractive industries, a case is made that
the sector turns towards a more inclusive business model in the future for enhancing long
term social economic and environmental goals (VirahSawmy, 2016). The key constituent in
this approach is that efficient implementation of environmental legislation based on
knowledge and understanding can help mining companies provide the necessary links to
achieve different socio-economic outcomes that can be categorised as follows:

- One of the most effective ways for mining companies to spread their economic
benefit to the region and local communities is to become an inclusive business
partner, thereby increasing the number of local goods and services they purchase.
Furthermore, growing inclusive strategies in the extractive industry can become a
significant agent of change multiplier effect on the resilience of the local economy
and social development and smooth their own transition during the closing phases of
the mining company and activities (Virah-Sawmy, 2016);

- A systemic approach to environmental legislation implementation can help national
regulations to strategically support local procurement within the extractive industries
(Virah-Sawmy, 2016). For example, using the model on Figure 6.1, the government
can offer groundwork for inclusive business by developing business incubators
dedicated to funding new and start-up companies to develop services to be provided

to companies operating in the mining sector. (Virah-Sawmy, 2016).

The links on Figure 6.1 complete the sequence with transparency through the application of
environmental legislation, international regulations and effective detection of corruption and
unlawful behaviour of mining companies towards the environment. Thus according to Virah-
Sawmy (2016), the implementation of inclusive business approach within the extractive
industries would be far less complex by comparison to measuring implementation of
traditional CSR policies aimed at securing a social license to operate. The idea of systematic
management and inclusive business is also supported by Hilson (2012) who suggested that
the lack of enforcement of traditional CSR policies is one of the main contributing factors for
their failure in developing countries’. An example of inclusive business and environmental
regulations was put in place in 2008 by the provincial government in Katanga province

ordering mining company to grow at least 500 h of maize; a staple food for subsistence in
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Katanga through local communities’ empowerment programs and local procurement (Virah-

Sawmy, 2016).

The culmination of the systematic management approach to environmental legislation
application in the mining sector as presented in Figure 6.1 is efficient management of the
environment and the protection of the environment. It is a well-known fact that mining
projects tend to leave a large footprint on biodiversity, livelihoods and land use, not only due
to direct operative impacts, but also from indirect impacts related to the activities of migrant
workforce and associated hierarchy (to avoid, minimise, restore and offset ) as on actual
framework within which the mining sector can manage risks and impacts to biodiversity,
ecosystem services and people (Business and Biodiversity Offset Program BBOP, 2013;
ICMM and IUCN, 2013) the mitigation hierarchy is linked to the company’s biodiversity
impacts (BBOP, 2013). Hence, the entire sequence of the proposed systematic approach can
help mining stakeholder mitigate the negatives impact of mining activities on biodiversity.
An example of this approach is applied by Anglo Platinum mining project in Limpopo region
of South Africa which aimed to ensure that community affected by mining activities benefit
from their biodiversity compensation initiatives by supporting and financing the development

of ecotourism initiatives (Anglo Platinum, 2009).
6.6 General implication

According to Goodland (2012), the benefits to mining corporations in a socially responsible
way include reduced labour deficiencies by investing in the local education and skills
training. This will lead to improved consistent production resulting in a healthier workforce.
Furthermore, skills training and education will reduce conflict by building better relationships
within local communities by means of functioning communication discourse to deal with
stakeholders’ grievance. Furthermore, education and skills training will accelerate access to

financing because of lower perceived risk by equity markets.

The most important attribute of these interventions is the efficiency in which implementation
of environmental legislation in the mining activities of the Katanga Copper Belt for
environmental management and sustainable development of local communities takes place.
Integration of environmental legislation through communication and collaboration of all
mining stakeholders will help reduce the governance gap that has been the leading cause of

environmental degradation, poverty, and displacement. For example, active participation of
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all stakeholders through effective communication and collaboration will result in a deliberate
effort by all players to administer the environmental legislation. Hence, the combined
environmental legislation application decision will have a long-lasting effect but also a
binding effect. Mining activities will take place in all confidence, and local communities will
be assured of a clean environment through the protection of soil, water and air, as well as
equitable redistribution of mining income through socio-economic infrastructure
development and job creation. This approach aims to eliminate bullying, bribery and
corruption among mining stakeholders. Local communities will not be at the receiving end

but equal partners in mining activities taking place in the respective areas.

The second important attribute is that these interventions address the feasibility of a
critical aspect of the concept of sustainability in the mining activities of the Katanga Copper
Belt, which is equity. There has to be an equitable approach to all three aspects of
sustainability that form part of the study analysis framework. It must be noted that one of
the roles that environmental legislation plays in mining is to bring about balance and equity
which can only be achieved when environmental legislation is efficiently applied and upheld
by all stakeholders. The study intervention is for environmental mining management and a
decision-making process to be done on the basis that, current mining activity must not
weaken the ability of future generations to meet their needs. Therefore, current mining
activities must be used as a catalyst for the industrial development of an alternative
secondary industry upon which the next generation will rely on for survival. Therefore, it is
essential to manage the economic system so that current mining activities contribute to
efficient distributing of current resources, maintaining and improving assets so that the next
generations can survive (Repetto, 1985: 10). As a result of this approach, the study
interventions will have balanced impacts on all three aspects of sustainability rather than just
economic sustainability. The details of the economic, social and environmental implications

of the study’s recommendations are discussed in detail in the next section.

6.7 Conclusion

It is clear from the analysis and discussion of the study results that, the environmental
legislation requires the rule of law and good governance in order to be more efficient in the
protection of the quality of the environment and the promotion of sustainable livelihood of

local communities in mining areas. Thus, in this chapter, the study argues that it is possible
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for the DRC to develop the country sustainably using the mining sector with limited

negative impacts on the natural environment.

Hence, the study further argues that due to the technical nature in the administration of the
environmental legislation in mining activities, it is crucial for the government to
emphasise human resources development through training and retention strategies to attract
and retain qualified officials. The significance of this argument is that the study shows that
there is a severe deficiency of qualified resources. Furthermore, due to the size of the
Katanga region, qualified government officials must also be in numbers in order to cover
the entire region. The relevance of quality and quantity of human resources in the
administration of environmental legislation in mining activities is that it is the government
officials who are at the forefront with enormous responsibilities to uphold the country’s
legislation in the mining sector. Therefore, in some cases, mining companies take advantage
of the weakness of the government to uphold the law so that they can maximise their profit.
This is done in some mines which are owned by the Chinese and Indians. Government

officials also use this weakness to engage in corruption activities.

Arguably bridging the governance gap in environmental legislation administration will
require the severity of administrative and judicial control of mining activities even though
environmental legislation applicable to mining activities has captured the concept of
sustainable development. Environmental legislation also includes rules and regulations to
sanction environmental offenders. An excellent example of good governance and the
rule of law contributing to the better application of environmental legislation in the mining
sector are in countries such as Canada, Australia, and South Africa. The particularity of
promoting sustainable mining through environmental legislation is that it requires the rule of
law and good governance.

Thus, there is a need for the DRC to start thinking systematically about environmental
legislation administration and the management of the mining sector for sustainable
management of the environment and sustainable development of local communities. This
approach has the advantage to facilitate the integration of environmental legislation and

government institution in the mining sector through communication and collaboration.
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CHAPTER SEVEN
CONCLUSIONS AND RECOMMENDATIONS

7.1 Introduction

This chapter is a general concluding chapter of the study which focuses on the analysis
of the role of environmental legislation for the promotion of sustainable mining. This
chapter outlines the key findings of the study as well as makes policy recommendations and
areas for future research. However, regardless of the introduction of the concept of
sustainable development in the mining policies of the Katanga Copper Belt, the study shows
an increase in environmental degradation and local community poverty. Therefore, it was
important for the study to analyse how environmental legislation captures the concept of
sustainable development in promoting a sustainable mining practice for future sustainability.
Using the three pillars of sustainability, the study attempts to shed light on how an efficient
environmental legislation administration can contribute to sustainable mining practices for
future sustainability. The use of sustainable development principles allowed the study to
analyse not only the current situation of the environmental and socio-economic impacts of
mining activities but also to find ways to promote sustainable mining practices for future

sustainability.

This chapter is divided into four sections. The first section presents a summary of the
key findings of the study. The second section is dedicated to the study recommendation. In

the third and last section includes concluding remarks, and future research avenues.

7.2Recapitulation of key findings of the study

Based on the results of the study presented in Chapter 5 and the analysis and discussion in
Chapter 6, it is evident that the critical findings of issues surrounding the role of
environmental legislation for the promotion of sustainable mining in the Katanga copper belt

include:

- Poor governance characterise by lack of qualitative and quantitative national human
resources, amateurism of government institutions, lack of motivation, lack of

communication and collaboration among stakeholder, poor community participation,
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conflict of interest, and corruption;

Regardless of sustainable development principles, the status quo of current mining
development practice in the Katanga Copper Belt shows that the promotion of
sustainable mining practices is far from becoming the norm in mining development
projects. The challenge is that one of the critical tools for promoting a sustainable
mining practice such as an EIA is not effectively conducted for the good of the local

communities and the promotion of sustainable development of local communities.

- Poor integration of EL in the environmental management of mining activities
leading to severe environmental degradation.
In the Katanga Copper Belt mining activities are the main contributors to
environmental risks to natural elements such as land, soil, and water and air quality.
These natural elements are important for the development of secondary industries,
even though a number of local communities are employed by mines, directly and

indirectly, in which case the workers are poorly paid.

Therefore, it is essential to be aware of the proximity between poverty and
environmental degradation because the natural resources that local communities rely
on for their economic, social and cultural well-being are exhausted by mining
activities. Hence, sustainable mining practised in the Katanga Copper Belt should
be pursued keeping in mining that many local communities rely on natural resources
for survival.

- The opacity of state agencies and some government departments in the
management of environmental mining and the redistribution of mining revenues
for the sustainable development of the local communities;

- Lack of political will and leadership to improve the management of the mining
sector.

Critical aspects of mining projects in the Katanga Copper Belt, such as development
planning, socio-economic and environmental bases, and impact assessment work,

tends to be fragmented and under-integrated.

It is important to note that, if the DRC is going to develop as a country the main identified
issues in the study need to understand and addressed systematically through systematic

approaches such as those suggested in Chapter 6. Nevertheless, this approach will require
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carefully looking at stakeholder’s engagement, community participation, improving human
resource training and retention strategies. Although the Katanga Copper Belt is also an
important agricultural hub due to soil quality and rain, its agricultural sector remains
artisanal and unable to meet the food needs of local communities while mining activities
continue to flourish. All indications, such as economic, social and environmental, show that
the Katanga Copper Belt is still unable to innovate and implement sustainable development
practices in mining development projects for future sustainability.

7.3 Recommendations

In order to overcome the identified challenges in the governance gap of the mining sector
and environmental legislation, it would be recommended to exercise a real administrative
and judicial control for the holders of the mining rights and of actually researching.
Involvement of the interested and affected stakeholders is required because it is their
environment which undergoes all the implications from mining. The mandatory inclusion of
appropriate environmental clauses in the conclusion of mining operations with mining

companies would be an asset in the administration of the environmental legislation.

7.3.1 Policy recommendations

Given the study findings, the study makes the policy recommendation to pave the ways for
sustainable environmental management of the environment reforms and sustainable

development of the local community in mining areas of the Katanga Copper Belt.

It should be noted, however, that while environmental legislation deals with the protection of
the quality of air, water and soil, it also needs to be used in conjunction with the land
law which deals with the enjoyment of land with regard to the soil surface of the land where
local communities live, build, cultivate, and hunt. Specific to environmental protection

concerning mining activities are the following laws:

- Law No. 15-026 of 31 December 2015, relating to water;

- Law No. 18-001 of 9 March 2018, reforming the Mining Code repealing and
supplementing Law No. 007-2002 of 11 July 2002, the Mining Code;

- Law No. 15-012 of 1 August 2015 on the General Hydrocarbons Regime;

- Law No. 11-2002 of 29 August 2002 on the Forest Code;

- Law No. 11-009 of 9 July 2011 on basic principles relating to the protection
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of the environment.

All the laws as mentioned earlier are to be active in order to achieve sustainable mining and
sustainable development of local communities. Furthermore, the DRC Constitution of 2006
stipulates that all Congolese have the right to enjoy from mineral resources of the country
which can be activated through efficient application of the entire legislation which is an

application to mining activities.

However, the application of different legislations applicable to mining and land enjoyment
neglects the right of socio-economic development and the right to a clean environment. The
manner in which the legislation is applied to protect the environment and the State allocation
of land for mining activities led to administrative and legislative conflict resulting in
environmental degradation and local community poverty. Therefore, in order for
environmental legislation to achieve the desired level of sustainable mining practices, the
policies regulating the mining activities must be reviewed and adapted to the context of the
DRC.

The new formulation will help address issues such as corruption and transparency and assure
that mining resources are used in the best interest of the public and that the environment is

protected for future use. Therefore the study proposes the following policy:

- To the President of the Republic: as the guarantor of the nation to take necessary
disposition measures to eradicate corruption in the mining sector and fight for
transparency in the management of mining resources, environmental management
and  efficient administration of the Mining Code as well as environmental
legislation for the good of the population.

- To local communities: it is essential that they know their environmental rights and
internalises the main options of the environmental legislation in order to demand
from the environmental and mining authorities a correct application of these laws;

- Tothe administrative authorities (mayors, the chief of sector and chieftaincy): it is
essential to understand that living in a clean environment is a human right
recognised by the Constitution. Therefore, there must be the promotion of
environmental rights of local communities;

- To the authorities and partners of the judiciary, magistrates of the public

prosecutor's office, judges of courts, tribunals and lawyers: it is recommended that
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there be excellent interpretation and application of environmental legislation in
order to discourage all forms of the illegal mining activities, corruptions and
environmental degradation;

To the Congolese government through the Ministry of Mines and its technical

services administrative: Cadastral Mining (CAMI) should be more involved in
creating accessible and reliable ZEA. Invest more in the transparent management of
mining rights registries and continue the process of revoking dormant titles.
SAESSCAM should be provided with means to ensure that this technical service
has a coaching and assistance service. The government should comply with the
requirements of the EITI by publishing what it receives from extractive companies
to improve transparency and the fight against corruption in the mining sector. There
should be a continuation of the reform programmes to improve the efficiency of the
technical department in the environmental management control services, including
up-to-date equipment, technology, training, and monitoring mechanisms to reduce
fraud and corruption. There should also be assisted in strengthening the capacities
of the Ministry of Mines, and the Ministry of the Environment at the
provincial and local level, including the establishment of well-trained and adequately
resourced staff. Encourage self-employment investment to promote endogenous
development. Encourage the government to improve the working conditions of
artisanal diggers and supervise the artisanal sector. Support initiatives to integrate
artisanal diggers into the nation-building of industrial mining companies. As well
as to give priority to effective reforms aimed at governance and the fight against
corruption in the development sector of the general policy for the DRC and
establishing a dialogue on this subject with the Congolese government.

To the industrial actors: there must be compliance with the requirements of the

EITI by publishing what is paid to the Congolese State. There must be strict
observations of compliance with corporate social responsibility standards and other
international principles. There must be open communication with artisanal miners
and the local communities while avoiding corruption of some members of the local
communities. Promote the endogenous development of the environment where the
mining company is installed by electrification, the supply of drinking water,
financing of revenue generating activities and financing of social projects. Avoid

any fraudulent arrangements to promote corruption and misappropriation of funds.
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As well as, ensuring that the working conditions of their employees, as well as
those from whom they are supplied, comply with minimum health and safety
standards;

- To artisanal actors: artisanal diggers should develop a cooperative initiative to work
together and evolve towards semi-industrial exploitation.

7.4 Future research avenues

The mining industry has played an essential role in the development of humanity. However,
only a few African countries with natural resource economy bases have been able to use
their natural capital sustainably for future sustainability. Although there have been many
studies done on mining and sustainability, there are still many other areas which need to be
investigated. For example, the current study focuses only on the role of environmental
management for the promotion of sustainable mining. The study investigates the manner in
which environmental legislation can promote sustainable management of the environment in
the context of weak institutions and trigger the sustainable development of local
communities from mining activities. Nevertheless, further research is needed in the

following areas:

- Conduct research that will provide practical information to train local
communities on socio-economic resilience. This kind of research approach will
provide much-needed information for future generation development away from

mining activities;
Conducts qualitative and quantitative research on environmental rights training which is

much needed for both institutions and local communities to defend and protect their

rights.
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Policies and Legislation
Democratic Republic of Congo Legislation

- Constitution of the Democratic Republic of Congo as revised by Law No. 11/002
of 20 January 2011 revising the Constitution of the Democratic Republic of Congo of
February 18, 2006;

- Law No. 18/001 of 09 March 2018 amending and supplementing Law No.
007/2002 of 11 July 2002 on the Mining Code;

- Law no. 007/2002 of 11 July 2002 establishing the Mining Code;

- Decree no 038/2003 of 26 March 2003 establishing the Mining Regulations;

- Decree No. 068/2003 of 3 April 2003 relating to the creation, organisation
and functioning of the mining cadaster, or ‘CAMI’.

- Law no. 11-009 of 9 July 2011 regarding the fundamental principles for the
protection of the environment;

- Law no. 015/2002 of 16 October regarding Labour code;

- Forest Code Law 011-2002 of 29 August 2002;

- Nature Conservation Law No. 14-003 of 11 February 2014;

- Law of 22 July 1975 regarding the Creation of Safeguarded Sectors;

- Ministerial Order 0001-71 of 15 February 1971;

- Decree of May 6, 1952 on the concessions and administration of water, lakes and
rivers;

- Ministerial Decree n°0144/CAB.MIN/ 01/2013 of 17 April 2013 regarding
the subcontracting of direct mining activities, related or ancillary activities of mining
companies in the Democratic Republic of Congo.

- Inter-Ministerial Decree n°0122/CAB.MIN/MINES/01/2013and
n°782/CAB.MIN/Finances/2013 of 05 April 2013. the regulation of export of mining
merchant products;

- Inter-Ministerial Decrees No0.0327/CAB.MIN/MINES/01/2013
and No.855/CAB.MIN/FINANCES/2013 of July 4, 2013 (new Decree) that amends
and supplements the Inter- Ministerial Decree n°0122/CAB.MIN/ MINES/01/2013
and n°782/CAB.MIN/ Finances/2013 of 05 April 2013, on the regulation of export of
mining merchant products;

- Ordinance of 1 July 1914 on the population and the contamination of sources,
lakes, rivers and parts of watercourses;

- Ordinance 52-443 of 21 December 1952 sets down rules and regulations for the
use of water sources, underground aquifers, lakes and rivers;
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Ordinance 64-650 of 22 December 1958 on the provisional measures of the
inland waterway, engineering structures and port facilities;

Ordinance 29-569 of 21 December 1958 provides regulations for irrigated crops
with a view to protecting public health;

Decree No. 038-2003 of 26 March 2003 on Mining Regulations;

Order Law No. 71-016 of 15 March 1971 on the protection of cultural property;
Mining Code of 2002 and the Mining Regulations of 2003,

Labour Code Law No. 15-2002 of 16 October 2002;

Departmental Order 78-004 of 3 January 1978 on the establishment of health and
safety committees in companies;

Ministerial Order No. 043 / CAB / MIN / ECN-EF / 2006 of 08 December 2006;

Law 73-021 of 20 July 1973 on land, compensation and resettlement.
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APPENDICES

Appendix B: List of Interview Question

Interview with the department of Environmental Affairs and Sustainable Development
in the Katanga Province

Date of the interview: Time:

Place:

Name of Interviewee:

Name and Initials of the Interviewer:

Organization:

Position:

Language of the Interview:

1. Overview of the mineral development in the Democratic Republic of Congo

1. Can you briefly describe your duties and responsibilities within the organisation?

2. What does ‘sustainability’ mean to you? a. Personal life, professional life; what ought
it to be?

3. How important do you think is sustainable mining (socially, economically and
environmental) ?

4. What are or have been the results and benefits from the implementation and
application of environmental legislation in the country at national, regional and local
level?

5. What form of training did you receive in order to promote environmental legislation
in the mining sector?

6. What form of structure exists for collaboration between your department and other

stakeholder to uphold environmental legislation in the mining sector?

2. Perception of the role of environmental legislation in the mining sector by the Public

Sector
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1. What do environmental legislations represent for you and your work/duties in relation
to mining sector?

2. In your views what do you think are the strength and weakness of the current
environmental legislations in relation to promoting sustainable mining?

3. Do you think the current environmental legislation promote sustainable mining?
Explain your answer.

4. What areas of the current environmental legislation do you think need improvement
in order to promote sustainable mining?

5. What are the challenges that you face in the accomplishment of your duties?

6. What are the mechanisms and tools that help you to uphold the environmental
legislation in the mining sector?

7. What are the main challenges/problems you encounter in the application/upholding of
the environmental legislation in the mining sector?

8. In your views do you think it possible to achieve sustainability in the mining sector
through environmental legislations?

9. How does the current environmental legislation promote socio-economic development
of the local population?

10. How are your working relationships with other stakeholders such as the mining
companies, non-government organizations, provincial mining department, local

population and non-government organisation?

3. Compliance to environmental legislations

1. What mechanisms exist to monitor compliance with environmental legislation and
which parties are involved?

2. Has compliance been a challenge, and if so, how do you think it can be improved?

3. What are the most common reasons why mining companies struggle to promote
sustainability in the mining sector in DRC and Katanga?

4. What roles do the following key stakeholders (individually and together) have to play
in promoting sustainable mining in Katanga?

» Government (national or local), mining companies, NGO’s
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Interview with the department of Justice and Prosecuting Authority

(National/Provincial)

Date of the interview: Time:

Place:

Name of Interviewee (optional):

Name and Initials of the Interviewer:

Organization:

Position:

Language of the Interview:

1. Overview of the mineral development sector in Democratic Republic of Congo

10.

11.

Can you briefly describe your duties and responsibilities within the organisation?
What does ‘sustainability” mean to you? a. Personal life, professional life; what ought
it to be?

How important do you think is sustainable mining industry to the province and the
country?

What form of structure exists for collaboration between your department and other
stakeholder to promote sustainable mining?

Describe the working dynamics between your department and stakeholders involves
in the application of environmental legislation (mining division, environmental

division, mining companies and non-profit organisation)?

2. Enforcement of environmental legislation in the mining sector:

1.

In order for penalties against those who do not comply with environmental legislation
to yield a sufficient constraining effect, the enforcement institutions have to ensure a
relatively high degree of certainty, swiftness and severity of it. In your opinion, how
are those three criteria fulfilled in the application of environmental legislation in

Katanga province?
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2. Does the institution you work for experience any barriers in promoting sustainability
in mining and enforcement of environmental legislation? If yes, what are the barriers?

3. What steps have been taken to overcome the barriers (by your institution and by other
authorities)?

4. What do you think are the possible solutions of the issues that your institution
experiences in promoting environmental legislation in the mining sector?

5. What are the mechanism in place to promote population right to clean and safe
environmental and socio-economic development as stated in different environmental
legislations Katanga province?

6. Are you aware of any obstacles that your services are facing in order to enforce and
promote sustainable mining through proper implementation of environmental
legislation? If yes, what are they?

7. What steps has your department taken to overcome these obstacles?

8. What do you think could be done to improve the enforcement of environmental
legislation in DRC?

3. Perception of the role of environmental legislation in the mining sector

1. Do you think the current environmental legislation promote sustainable development?

2. In your views what do you think are the strength and weakness of the current
environmental legislation in relation to promoting sustainable mining?

3.  What areas of the current environmental legislation do you think need improvement
in order to achieve sustainability in the mining sector?

4. What are the challenges that you face in the accomplishment of your duties?
What are the mechanisms and tools that help you to uphold the environmental
legislation in the mining sector?

6. How does the current environmental legislation promote the right of the population to
decent environment?
7. How does the current environmental legislation uphold/promote socio-economic

needs of the local population?
8. How are your working relationships with other stakeholders such as the mining
companies, non-government organizations, provincial mining and departments, local

population and non-government organisation?
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4. Compliance and monitoring of environmental legislations

5. What mechanisms exist to monitor compliance with environmental legislation and
which parties are involved?

6. Has compliance been a challenge, and if so, how do you think it can be improved?

7. Inyour views, why do you think mining companies struggle in the application of
environmental legislation and promotion of sustainable mining in DRC and Katanga?

8. What roles do the following key stakeholders (individually and together) have to play
in promoting sustainable mining in Katanga?

* Government (national or local), mining companies, NGO’s and local communities.

Interview with the department of Mineral affairs in the Katanga Province

Date of the interview: Time;

Place:

Name of Interviewee (optional):

Name and Initials of the Interviewer:

Organization:

Position:

Language of the Interview:

1. Overview of the mineral development in Democratic Republic of Congo

12. Can you briefly describe your duties and responsibilities within the mineral
department?

13. What does ‘sustainability’ mean to you? a. Personal life, professional life; what ought
it to be?

14. How important do you think is sustainability for the mining industry in general?

15. Do you think there might be (socio-economic and environmental) negative impacts in
the future if the mining sector continues to grow without sustainable development

strategies?
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16.

17.

What structure exists for collaboration between your department and other
stakeholder to promote sustainability in the mining sector?
What form of training have you receive and provide to the rest of department agent in

order to promote environmental legislation in the mining sector?

2. Perception of the role of environmental legislation for the promotion of sustainable

mining

1.
2.

10.

In your views what do you understand by environmental legislation?

In your views what do you think are the strength and weakness of the current
environmental legislation in relation to promoting sustainable mining?

What areas of the current environmental legislation do you think need improvement in
order to achieve sustainability in the mining sector?

What are the mechanism and tools that help you to uphold the environmental
legislation in the mining sector?

What are the main challenges/problems you encounter in the application/upholding of
the environmental legislation in the mining sector?

In your views do you think it possible to achieve sustainability in the mining sector
through environmental legislations and how?

How can the current environmental legislation be improved in order to achieve
sustainable development and sustainability in the mining sector?

How does the current environmental legislation promote the right of the population to
decent environment?

How does the current environmental legislation promote socio-economic development
of the local population?

How are your working relationships with other stakeholders such as the mining
companies, non-government organizations, provincial mining department, local

population and non-government organisation?

3. Process for Promoting Environmental Legislation in the Mining Sector

1. How are environmental Legislation promoted during mineral development agreements (or

Arrangements) typically developed in DRC?

2. What principles and good practice guidance are applied?
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3. How do legal and regulatory frameworks, relevant to civil and governance institutions, and

mining companies interact to develop principles and good practice?

4. Do you think stakeholder engagement is working effectively in the mining sector in the
country and Katanga province, and if not, how do you think this process could be improved?

5. What mechanism do you have in place to ensure that the mining sector contribute

effectively to socio economic development of Katanga province?

4. Compliance to environmental legislation

9. What mechanisms exist to monitor compliance with environmental legislation and
which parties are involved?

10. Has compliance been a challenge, and if so, how do you think it can be improved?

11. What are the most common reasons why mining companies struggle to promote
sustainability in the mining sector in DRC and Katanga?

12. What roles do the following key stakeholders (individually and together) have to play
in promoting sustainability in the mining sector in Katanga?

Government (national or local), mining companies, NGO’s
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Interview with Non-Government Organisation in Katanga Province

Date of the interview: Time:

Place:

Name of Interviewee (optional):

Name and Initials of the Interviewer:

Organization:

Position:

Language of the Interview:

1. Overview of the Mineral Development Sector in DRC

1. Can you briefly describe your duties and responsibilities within the organisation?

2. What does ‘sustainable mining’ mean to you? a. Personal life, professional life; what
ought it to be?

3. How important do you think is sustainability for the mining industry in general?

4. How does your organisation promote sustainable mining in the province of Katanga?

5. What the tools exist for your organisation to promote an effective implementation of

environmental legislation for sustainable mining?

2. Perception of the role and implementation of environmental legislation

1. What are or have been the expected results and benefits from your action and
intervention for the promotion and application of environmental legislation by your
organisation?

2. Do you think there might be possible negative impacts (socio-economic and
environmental) in the future if mining sector continues to grow without adequate
application of environmental legislation?

3. What do you think of the current environmental legislation in relation to promoting
sustainable mining in Katanga province?

4. What form of structure exists for collaboration between your organization and other
stakeholder such as local community, mining companies and state institutions for the

promotion of sustainable mining?
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10.

11.

12.

Describe the working dynamics between your organisation and other stakeholders
involves in the application of environmental legislation (mining division,
environmental division, justice division, mining companies)?

What kinds of training have you received or your service in order to promote the
application and enforcement of environmental legislation in the mining sector?

How do you communicate environmental concerns to other stakeholders?

In your views do you think that the population is fully aware of their right to clean
environment and what to do when a mining company does not comply with

environmental legislation?

Do you think the mining companies are doing enough to develop and promote socio-

economic development of your areas?

What mechanisms exist to monitor compliance with environmental legislation and

which parties are involved?

Do you have any concrete example of mining company difficulties to apply
environmental legislations?

What role do the following stakeholders (individuals or together) plays in promoting
sustainable mining in Katanga? Government(national, local), mining companies and

local communities

3. Compliances

1.

In your opinion, what would be the best way to facilitate the implementation of
environmental legislation for the promotion of sustainable mining? Depending on
their answers — ask for reasoning for giving these responses E.g. if public sector
should not be responsible — who should?

What are the main barriers to the implementation of environmental legislation in the
province of Katanga?

Do you have any further comments about the importance of environmental legislation
for the promotion of sustainable mining?

Do you think the public sector is doing a good job in their action of promoting

sustainable mining in the province of Katanga? If yes/no could you provide examples!
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Interview with Mining companies operating in the province of Katanga

Date of the interview: Time:

Place:

Name of Interviewee (optional):

Name and Initials of the Interviewer:

Organization:

Position:

Language of the Interview:

1. Overview of the Mineral Development Sector in DRC

10.

11.

12.

Can you briefly describe your duties and responsibilities within the organisation?
What does ‘sustainability” mean to you? a. Personal life, professional life; what ought
it to be?

What does sustainable mining means to you?

How important do you think is sustainability to the mining sector?

What form of structure exists for collaboration between your company other
stakeholder to promote sustainability in the mining sector?

How does your company promote sustainability and sustainable mining in the
province of Katanga?

What are or have been the expected results and benefits from the implementation and

application of environmental legislation by your company?

2. Perception of the role of environmental legislation for the promotion of sustainable

mining

1.

Do you think there might be possible negative (socio-economic and environmental)
impact in the future if mining continues to grow without adequate application of

environmental legislation?

Describe the working dynamic between your company and other stakeholders
involves in the implementation of environmental legislation (mining department,

environmental department, justice department and non-profit organization) ?
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3. How did you become aware of the relevant environmental legislation that applied to

your activities?
4. How does the Environmental Policy apply to you and your work?
5. What procedures do you follow to implement and upheld environmental legislation?
6. Do you follow this procedure?
7. How does your work vary from the procedures?

8. What kind of environmental training have you received or provide to your employees

in order to promote sustainable mining?
9. How do you communicate environmental concerns to management?

10. How would you respond to a stakeholder or local asking about environmental
problems at this facility and your strategies for the promotion of socio-economic

development of local communities?

11. In your views why do you think certain mining companies struggle to promote

sustainable mining?

12. What roles do the following key stakeholders (individually and together) have to play
in promoting sustainable mining? Government (national or local), mining companies,

NGO’s, local community
3. Compliance to environmental legislations
1. What mechanisms exist to monitor compliance with environmental legislation and
which parties are involved?
2. Has compliance been a challenge, and if so, how do you think it can be improved?

3. In your opinion, what would be the best way to facilitate the implementation of
environmental legislation for the promotion of sustainable mining? Depending on
their answers — ask for reasons for giving these responses E.g. if public sector should

not be responsible — who should?
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4. Where do you get your ideas/strategies for sustainable mining practices? Importance
of mining characteristics: Source of information, philosophy of owner, external
consultants?

5. What is in your opinion/from your experience the main advantage of implementing
sustainable mining practices?

6. What do you think are the main obstacles for better implementation of environmental
legislation?

7. Do you have any concrete examples of problems you had encountered, or you are
facing in the process of implementing sustainable legislation?

8. Do you have any further comments about your activities in relation to role of

environmental legislation for the promotion of sustainable mining?

Interview with local communities/residents

Date of the interview: Time:

Place:

Name and Initials of the Interviewer:

Language of the Interview:

When did you move in this area:

Why did move in this area:

A. Overview of the mineral development sector in Democratic Republic of Congo

1. Do you think the mining companies operating in your area are doing enough to promote

socio-economic development and protect your environment?

Yes

No

Elaborate moOre 0N YOUT QNSWET. .. .. .ttt ettt ettt ettt ettt et eeaens
2. Do you think that mining companies are doing enough to mitigate possible socio-economic

and environmental negative impact of their activities in your areas?

Yes
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I yes/no explain

4. How do you report any environmental disaster caused by mining activities to the relevant
010 |4 [= P RPROS
5. Are you aware of any possible negative impact of mining activities to your environment

and socio-economic activities?

Yes

No

What are
L1 1572 OSSP
6. Do you have any knowledge of environmental legislation in relation to promoting

sustainable mining in Katanga province?

Yes

No

ANd how did YOU DECOME GWAIE?.........ocvieivieii ettt eree s

7. What form of structure exists for collaboration between you (local communities) and other
stakeholders (mining companies, state institutions and NGO’s) to promote sustainable

mining?

B. Compliance to environmental legislation

1. Inyour views do you think that the community is fully aware of their right to clean
environment and what to do when a mining company does not comply with

environmental legislation?
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2. Do you have/know any form of mechanisms to monitor compliance with

environmental legislation by mining companies and which parties are

255 | Page



