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ABSTRACT

Africa is a continent characterised by deepeningirenmental degradation and
increasing loss of natural resources. This hasamaddverse effect on human health
and well-being in the region. Environmental degtemtahas also made it impossible
for average Africans to enjoy the human right teiemment guaranteed under the
continent-wide African Charter, and the constimoand laws of most African
nations. Several factors are responsible for pagbety this state of affairs, namely
poverty, lack of political will to enforce or adophvironmental regulations, and weak
institutional capacity. An opportunity to reverdasttrend has been offered by the
adoption of the Millennium Development Goals (MDQsy all United Nations
member States in 2000. The MDGs are eight develophegoals with time-bound
targets. However, the MDGs are not legally binddespite their global adoption.
Despite this inherent legal weakness, the MDGElsNe important normative value
as they provided a framework for holding governreemiccountable to their
millennium anti-poverty commitments vis-a-vis ingting sound socio-economic

reform and strengthening good governance.

This thesis proposes that the role of the MDGsuiidigg or stimulating national and
international policy reform towards the realisatioh the right to environment in
Africa is, asa framework of accountabilitythey can be used to promote good
governance and socio-economic reform, two ingradidmat are essential to creating
the enabling environment for implementing the righenvironment in Africa. This
thesis is therefore an in-depth analysis of this.réhe purpose of this analysis is six-
fold. First, to provide an overview of the concems well as the research
methodology used in this study; second, to detegmihether there is an established
human right to environment in Africa; third, to &se the extent to which the right
has been realised as well as the factors respenfgibkhe non-realisation; fourth, to
discuss the relationship between the achievemetiteoMDGs and realisation of the
right in Africa; fifth, to analyse how the MDGs cagunide or stimulate policy reform
towards the realisation of the right; and sixthatalyse the major policies adopted
for the achievement of the MDGs in Africa to asaerthow they would contribute to

the realisation of the right to environment in thgion .
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CIRAER ONE

GENERAL INTRODUCTION

1.1 Background

Despite the existence of legal, policy and ingtiel frameworks adopted to halt or
reverse environmental degradation, Africa is séll continent characterised by
deepening environmental degradation and incredsisg of natural resources. The
findings of the two volumes dhe African Environmental Outloahow that Africa’s
natural resources such as fresh water, coastahanide stocks, and forests are being
exploited beyond their viable rates of replacembnaddition, the Reports show that
land degradation, water and air pollution as wall reatural and human-induced
environmental disasters are common in Afficlihis is a gloomy picture for a
continent where the majority of the inhabitants mmally-based and depend mostly
on their natural environment for their sustenanddrban Africans are equally
affected as they have had to bear the disease raurded other health hazards
associated with pollution and environmental degiiada Thus, it is apparent that
environmental degradation usually has adverse teffea human well-being and
livelihoods in Africa, by undermining prospects fighting poverty and achieving
economic growth and sustainable development. Enmemntal degradation has also
made it impossible for average Africans to enjoy tight to an environment that is
adequate to their health and well-being, or as véllused in this thesis, their right to

environment.

! United Nations Environment Programm&ican Environmental Outlook: Past, Present andufe
Perspectives (UNEP, 2002) Programme United Nations EnvironmentoglRamme African
Environmental Outlook 2: Our Environment, Our We&WNEP, 2006). (Hereinafter AEO 2).

2 See AEOibid, at 2 (citing International Fund for AgriculturBlevelopment (IFAD)Rural Poverty
Report 2001: The Challenge of Ending Rural Pov@é@xford University Press, 2001).

% As will be apparent from the discussion in thisjter, there has not been an unequivocal recognitio
of this right at the international level. Howevegme regional human rights instruments as well as
various national constitutions, and human rightd anvironmental legislation, overtly provide for a
substantive right to environment. Most of thesevfgions used different adjectives in qualifying the
right provided. For the purpose of this thesls, formulation - the right to environment adequate to
human health and well-being, or simply, the right to environment - is used. The reason for using this
formulation is discussed in page 23-24 of this tkap



The factors responsible for environmental degradadind non-realisation of this right
in Africa are mainly socio-economic and politicalnature. Foremost amongst these
militating, albeit inter-related factors, is powevthich has been identified by the New
Partnership for Africa’s Development (NEPAD) as thain cause and consequence
of degradation and resource depletion in Affiddoverty is multidimensional and
goes beyond the lack of financial and material weses to include as described by
Sen, a lack of capabilities that enable a persofivio a life he or she values,
encompassing such domains as access to incometh headvices, education,
empowerment, social inclusion and human righiis. essence, poverty is not only
about economic disempowerment, but also involvdgigad, social, environmental
and cultural disempowermerftst therefore follows that if poverty is the maiause

of environmental degradation in Africa (and is alsdated to other causes of
environmental degradation), then policies, progr@smand legal provisions
(regulations, bylaws, rules etc) designed to ptotde environment will be
unsuccessful without a significant improvement he tiving standards, well-being
and livelihoods of the podr.

An opportunity for improving the well-being and éiéhoods of the poor in Africa has
been offered by the United Nations’ adoption of Midennium Development Goals
(MDGs). The MDGs are eight development goals withetbound and quantified

targets geared principally towards poverty reductiand sustainable human

4 See New Partnership for Africa’s Development (NERAction Plan of the Environment Initiative
of the New Partnership for Africa’s developméhine 2003), at para 23. (Hereinafter NEPAD-EAP).
® Amartya SerDevelopment as Freedofknopf, New York, 1999) 87-98. For similar destigm of
poverty, see United Nations Development Programdi¢DP) Human Development Report: Human
Development to Eradicate Poverty NDP, 1997) 15-16. (Hereinafter HDR 1997). Avhlgat http//
hdr.undp.org/ reports/global/1997/en/.

6 See World Resources Institute, UNDP, UNEP, & Wdkhk The Wealth of the Poor - managing
Ecosystems to Fight PoveryVRI, Washington DC, 2005) at 6, (hereinafter W&l al); Sonja
Vermuelen ‘Reconciling Global and Local Priorities Conservation and Development’ in Dilys Roe
(ed) Millennium Development Goals and Conservation: Mging Nature's Wealth for Society’s
Health (IIED, 2004) 74, available at http://www.iied.o@&pBv/mdgs/documents/95111IED.pdf; Dilys
Roe & Joanna Elliot ‘Meeting the MDGs—Is ConsergatiNecessary' in Roe (edpid, at 13;
Genevieve Renard Paint@ender, Millennium Development Goals, and HumarhRign the Context
of the 2005 Review Process@ender and Development Network, October 2004) al@jlable at
http:// www.choike.org/documentos/mdg_women2004.pdtus on Global Southntipoverty or Anti
Poor? The Millennium Development Goals and the ktbn of Extreme Poverty or Hunger
Discussion Paper, Asia Pacific Civil Society ForBangkok, Thailand, 6-8 October 20(Becember
2003) 4-6; available at http://focusweb.org/pdf/M2G03.pdf; and Center for Human Right and
Global JusticeHuman Rights Perspective on the Millennium DevelntoalsConference Report,
November 11, 2003 at 18, available at http://wwwhryorg/images/NYUCHRGJIJMDGREPORT2003.
pdf. (Hereinafter CHRGJ Conference Report).

" See NEPAD-EARupranote 4.



development in developing countriéShe formulation of the targets and indicators of
the MDGs also shows recognition of the multidimenal nature of poverty. This is
reflected in the fact that the MDGs not only aimiratreasing income, but also at
achieving other non-income goals such as acces$edtihcare, education, women
empowerment, access to clean water and energytasanj and environmental
protection’” The MDGs also seek to promote good governance santd socio-
economic reform as indispensable to their achiewemiehis makes the MDGs vital
to environmental protection and the realisationhef right to environment in Africa,

but only if implemented in a sustainable manner.

This thesis aims to provide a theoretical analgéithe role of the MDGs in guiding
or stimulating policy reform, nationally and intetionally, in order to realise the
right to environment in Africa. The thesis recogsighat the MDGs, like other soft
norms, are not legally binding on State partiesiandpable of imposing any binding
legal obligationd® However, soft norms do impose moral or politicaligations.
Being so, only political and moral pressure carblmight to bear on State parties to
implement the provisions of these instruments. Sualitical and moral pressure is
exemplified by the argument of Huntetral, that ‘a “soft norm” can help to define the
standard of good behaviour corresponding to whabigadays to be expected from a
“well-governed state” without being necessarily $ecrated as an in force customary
norm.™ This is similar to the earlier observation of thte Justice Baxter that while
these norms do not create legal obligations, ‘[tfe¢ intended to create pressures
and to influence the conduct of Stat&s&gainst this background, this thesis seeks to
delineate how the MDGs, despite being soft norras, lze used to promote national

and international policy reform that will tackleettunderlying socio-economic and

8 The goals are eradicating extreme poverty and éwnachieving universal primary education;
promoting gender equality, reducing child mortalitpnproving maternal health; combating HIV,
Malaria and other diseases; ensuring environmentsthinability; and developing a global partnership
for development by 2015.

° See Vermuelenp citnote 6.

10 See R.R. Baxter ‘International Law in "Her Infmivariety’ (1980) 29 (4)he International and
Comparative Law Quarterly549 at 557-563; C. M. Chinkin ‘The Challenge obftSLaw:
Development and Change in International Law’ (1988)4)The International and Comparative Law
Quarterly 850 at 851-852; Alan E. Boyle ‘Some Reflectionstioa Relationship of Treaties and Soft
Law’ (1999) 48 (4)The International and Comparative Law Quartefl91 at 901-902; and David
Hunter, James Salzman & Durwood Zaelke (ed$g¢rnational Environmental Law & Policped
(Foundation Press, New York, 2002) 349.

" pid, at 357.

20p citnote 10 at 559.



political factors militating against the protectiohthe environment and realisation of

the right to environment in Africa.

This thesis argues that the MDGs by representinguaprecedented political
consensus on time bound quantified targets, hawvamogphosed into an important
tool of political mobilisation for the achievememtf sustainable development
objectives including poverty reduction and realmatof the right to environment.
This is based on the premise that as a tool ofigalimobilisation, the MDGs can be
used to hold governments and international ingbibgt accountable to their
millennium commitments to eradicate global povéntghe twenty-first century’ In
essence, the MDGs provide a framework of accoulitiabor national governments,
bilateral and multilateral donors, and many othetos that have a role in sustainable
development! Meeting these commitments as evident from theevlilium Compact
affirmed at the Monterrey Conferenteiequires member States to create an enabling
environment at the national and international Ievier the achievement of poverty
reduction and sustainable development by instiusound socio-economic reform
and strengthening good governafht&his thesis therefore proposes that the role of
the MDGs in guiding or stimulating national andeimtational policy reform towards
the realisation of the right to environment in Afiis asa framework of

accountability they can be used to promote good governance acid-economic

3 See Rory Mungoven in CHRGJ Conference Repprtit note 6 at 24; Andy Haines & Andrew
Cassels ‘Can the Millennium development goals keired?’ (2004) 328MJ 394; Salil Shetty ‘The
Millennium Campaign: Getting governments to keegrtpromises’ (2005) 48 (1Developmeng5 at
27; and Eveline Herfkenghe United Nations’ MDG Campaign for a Better WoBdReligious
ResponseSpeech delivered at the On The Role of AmericaigRas Communities in Achieving the
Millennium Development Goals: A Consultation, Theutch Center at the United Nations New York,
8 June 2005, at p3, Available at http://www.Millémmmcampaign.org/ atf/cf/D15FF017-0467-419B-
823ED6659E0CCD39}/SPEECH_ NY_CHURCH%20CENTRE_082065.DOC.

14 sakiko Fukuda-ParThe Millennium Development Goals and Human Devesoprinternational
Symposium, Tokyo, 9 October 2002, at p2; and Sakikkuda-Parr ‘Millennium Development Goals:
Why They Matter'Global Governancé&/ol. 10, section 4, October 1, 2004, (hereinakekuda-Parr
)

®See Monterrey Consensus of the International Center on Financing for Development,
A/CONF.198/11, 22 March 2002, at paras 4 & 6-6&rémafter Monterrey Consensus); and United
NationsReport of the International Conference on FinandiogDevelopmentA/CONF.198/11 (New
York, 2002) at 38-39, para 30 (1)-(3); 51, para2y4& 62-63, para 25 (2)-(3), (hereinafter Monterrey
Conference Report). The compact originated imtiflom the commitment of UN member States
under the Millennium Declaration to create an eimgblenvironment which is conducive to
development and elimination of poverty. See UnitRdtions General Assemblyillennium
DeclarationA/Res/55/2, September 18, 2000, at paras 12-13e(itdter Millennium Declaration).

6 See Monterrey Conference Repitnitl, at 38-39, para 30 (3); 51, para 54(2) & 62-63, 25d2);
and United Nations General Assemhbtyplementation of the United Nations Millennium Reation:
Report of the Secretary-Genersl59/282, August 27, 2004, at paras 42-43.



reform, two ingredients that are essential to angathe enabling environment for

implementing the right to environment in Africa.

This study is limited to an enquiry into how the KB can guide or stimulate policy
reform nationally and internationally towards thealisation of the right to
environment in Africa. It recognises that the pesblof environmental degradation
and hence, non-realisation of this right in Afrisanot principally due to lack of
regulatory frameworks as these abound at the radfi@ub-regional and regional
levels in Africal’ It argues that the non-realisation of the rightdise mostly to
poverty and other inter-related factors such as ¢tdigolitical will to adopt or enforce
environmental regulations, and weak institutioregparity. It further recognises that
just as poverty is multidimensional, that its cauaee also varied and range across
both national and global issuf¥sThese include corruption, bad economic and
political governance, climate change, the debticr@d other adverse impacts of
globalisatiom® Therefore, to combat environmental degradation a@mhance
realisation of the right to environment, both A&iand the international community
must use the opportunity offered by the MDGs toartake relevant socio-economic
reform, and strengthen good governance as an ategment of achieving poverty

reduction and overall sustainable developmenterrdéigion.

1.2 An overview of concepts

1.2.1 Millennium Development Goals (MDGSs)

(a) Origin and development

In September 2000 at the United Nations (UN) Mitierm Summit° the largest-ever
gathering of Heads of State and Government ushergtie new millennium by

adopting the Millennium Declaratidh.The Summit was used as a forum to wrap up

the United Nations conferences and resulting coments of 1990s as well as to

7 See NEPAD-EARupranote 4 at 25-39; and AEOd citl at 21-24, & 264-266.

8 See Focus on Global Souip citnote 6 at 4-6.

9 See Nsongurua J. Udombana ‘How Should We Then?L&balization and the New Partnership
for Africa's Development’ (2002) 2Boston University Int'l L.J293.

20 Held from 6-8 September 2000.

2L supranote 15.



chart a global course of action for the new milienm The resultant Declaration,
which has been described as constituting an ungeated promise by world leaders
to address as a single package, peace, securiglogenent, human rights, and
fundamental freedonfé,embodied the resolve and commitment of world lesde

create a better world for everyone in the twentgtfcentury by tackling some of the
major challenges facing the world. These includir alia ensuring peace and
security; ensuring the right to development forrguee and eradicating poverty;
protecting the global environment; promoting humahts, democracy and good

governance; as well as meeting the special needlfrioa.?®

Following on the heels of the Declaration, the BdiNations mandated its Secretary-
General to prepare a long-term ‘roadmap’ on stiatefpr the implementation of the
Declaration within the United Nations systéhihe resultant roadmap was contained
in the September 2001 Report of the Secretary-Génter the UN General
Assembly?® The Report, which addresses fully each and eveeyas the goals and
commitments contained in the Declaration, drawghenwork of Governments, the
entire United Nations system including the Bretfdoods institutions (BWIs) and the
World Trade Organisation (WTQO), intergovernmentabdies, international
organisations, regional organisations, and civiiety > The Roadmap itself provides
an integrated and comprehensive overview of chgdlen as well as outlining
potential strategies for action designed to meetgials and commitments under the

Declaratior?’

The term ‘Millennium Development Goals (MDGs)' whst used in the Roadmap
document, and refers to the development goals uigeMillennium Declaratiof®
The MDGs which were derived principally from Seatidll of the Millennium

Declaration are eight development goals with eightéime-bound targets geared

22 See Kofi Annan, UN Secretary-General in Unitedidta Millennium Development Goals Report
2005(United Nations, New York, 2005) 3.
23 Supranote 15.
4 See United Nations General AssembBigllow-up to the Outcome of the Millennium Sum#it
55/162, 14 December 2000, at para 18.
% See United Nations General AssemBlgad Map Towards the Implementation of the Millarmi
Declaration: Report of the Secretary-General56/1326, 6 September 2001, at p2. Available at
I;gtp://www.eclac.cI/povertystatistcs/documentos&ﬁﬁ.pdf. (Hereinafter Roadmap document)

Ibid.
27 |pid.
28 |bid.



principally towards poverty reduction and sustalealthuman development in
developing countries. To monitor progress towaius goals and targets, the UN
system, the World Bank and International Monetarynd= (IMF), and the
Organisation for Economic Co-operation and Develepm(OECD), under the
auspices of the office of the Secretary-GenerahefUnited Nations, agreed on 48
quantitative indicators’ The MDGs are divided into two components and irepos
different obligations. The first seven MDGs are edted towards developing
countries. These include eradicating extreme pg\wart hunger, achieving universal
primary education, promoting gender equality ando@mwering women, reducing
child mortality, improving maternal health, comiatiHIV/AIDS, malaria and other
diseases, and ensuring environmental sustainabilitg eighth goal, developing a
global partnership for development, relates todhkgations of developed countries
towards helping developing countries to achieveténgets of MDGs 1-7 Despite
the varying obligations, the MDGs are inter-relatadd progress towards one goal

affects progress towards other godls.

The MDGs are now generally accepted as a bluepointpoverty reduction and
overall sustainable development of developing cdemin the 21 century®? As aptly
stated by Attaran ‘...the MDGs have become importaitjust within the UN, but
also as the zeitgeist of the global developmengrerises3® Thus, in addition to
being adopted by the United Nations system, the 8&id WTO, the MDGs have
been adopted as a sustainable development agentte bgternational community
including both developed and developing nationggrgovernmental organisations,

and international organisations including non-gowezntal organisations (NGO%).

29 See Annex to the Roadmap documemtit note 25.

% For a comprehensive discussion of the goals, tteiyets and indicators, see United Nations
Development Groupndicators for Monitoring the MDGs: Definition, Rahale, Concepts and
Sources(United Nations, New York, 2003). Available at fhitdevdata.worldbank.org/gmis/mdg/
UNDG%20document_final.pdf.

%1 See Women’'s Environment and Development OrganisafWWEDO) Women's Empowerment,
Gender Equality and The Millennium development &8aWEDO Information and Action Guide, at
p3.

%2 See Kofi Annanop cit note 22. See also UN Millennium Projdeaivesting in Development: A
Practical Plan to Achieve the Millennium Developin&oals (UNDP 2005) 2-4. (Hereinafter UN
Millennium Project).

3 Amir Attaran ‘An Immeasurable Crisis? A Criticisof the Millennium Development Goals and
Why They Cannot be Measured (2005)P16s Med2.

% See United Nations General Assemibigllow-up on the Outcome of the Millennium Summit
A/Res/56/95, 20 January 2002, at paras 1 &2. See laternational Monetary Fund “Development
Committees Communiqué’ Washington D.C., SeptembgfQ05.



This is evident in the plethora of internationadgional, and national policies that
were influenced or inspired by MDGs such a&ger alia the Doha Ministerial
Declaratior®” the Monterrey Consensus of the International Qemige on Financing
for Development® the World Summit on Sustainable Development Pldn o
Implementatior?’ the New Partnership for Africa’'s Developméhtand the G8
African Action Plart® The implication of this global adoption is that atlows
development parties to align their work around memwn framework, and improves
the coherence and effectiveness of all developretatts at the global and national

levels®®

The MDGs are not novel as they were grained froeréisolutions and agreements of
the United Nations conferences on development wreae held during the 19905.
However, their significance lies in going beyondheel statements about what the
world hopes to achieve and setting out clear arfdesable targets for action. In
addition, the MDGs promote a framework in whichtaimable human development is
now the responsibility of all parties in the intational community as evidenced by
the various public commitments made by many govemts) donors and
international organisations towards achieving tfénThus, while developing
countries are responsible for their economic, emvirental and social governance,
MDG 8 constitutes a recognition that they do notehthe resources to achieve the
goals on their own, and therefore, need significemtnmitment from developed
countries and other relevant organisatibhAs aptly stated by the United Nations
Secretary-General, ‘[the MDGs] represent a parmprdetween the developing

countries and developed countries determined adViitennium Declaration states

%5 WT/MIN (01)/DEC/1, November 20, 2001. Adopted lz¢ WTO Ministerial Conference, held on 14
November 2001, in Doha. (Hereinafter Doha MinistedDeclaration).

% Supranote 15.

87 AICOPNF.199/20. Adopted at the World Summit orst&inable Development, held from 26
August - 4 September 2002 at Johannesburg, SouiteA{Hereinafter WSSD Pol).

% African Union New Partnership for Africa’s Developme(®ctober 2001). (Hereinafter NEPAD
framework document).

39 Gg Africa Action PlanSommet Kananaski Summit, Canada, June 2002.

0 See Monterrey Conference Repaptcitnote 15 at 49, para 2.

4 sych as 1990 Summit on Children, 1992 United Maticonference on Environment and
Development (UNCED), 1993 World Conference on HurRaghts, 1995 World Summit for Social
Development, and 1995 Fourth World Conference ommé&f See Roadmap documeptcit 25 at 7,
para 6.

“2 See Fukuda-Paap citnote 14.

43 See UN Millennium Projeatp citnote 32.



“to create an environment-at the national and dltéheels alike - which is conducive

to development and the elimination of poveity’

It is apparent from the above discussion that tli¥3d, as an innovative sustainable
development agenda with emphasis on a developesglfifeng countries partnership,
owe their existence to the Millennium Summit anduténg Declaration. However,
the fact that the MDGs are now generally accept@dsomuch to the following
conferences and events coming after the adoptiothefMillennium Declaration,
which through their resultant declarations not aydye substance to the MDGs, but
also helped in establishing them as a global sustée development paradigm.
These include the Doha WTO Ministerial Confereficiie International Conference
on Financing for Development (Monterrey Confererféeind the World Summit for
Sustainable Development (WSSB)The latter unequivocally reaffirmed the MDGs

as a framework for sustainable developnfénk also recognised the intricate

4 See Road Map documemp citnote 25 at para 2. See also Millennium Declarasiopranote 15 at
para 12.

% Held in November 14, 2001. The Conference lethécadoption of the Doha Ministerial Declaration
and launching of a Millennium round of global tradéks known as ‘Doha Development Agenda’ with
emphasises on poverty alleviation and meeting theds of developing countries. It is however
doubtful if the launching of the development roumas influenced by the MDGs. This is due to the
fact that the Declaration, which is the primary otggging instrument and reflecting a culmination of
commitments taken at earlier WTO meetings in theaaof development and poverty, makes no
reference to the MDGs. However, it is submitted thespite this omission, that the launching of the
development agenda was to a certain extent infeerzry the MDGs as its overall purpose is in
alignment with the MDGs, and therefore, the sudegs®nclusion of the development agenda has the
potential of being the most important factor iniaging the MDGs, and hence, a factor in realisimg t
right to environment in Africa. See Susan Sechledd& Guinan ‘Trade-Plus”: Development and the
Politics of the Doha Round’ at p4; Millennium CarigraTrade: The Role of the Doha Round in
Achieving the MDGs available at http://www.Millenniumcampaign.org/lUNongHong_Leaflet
Round2[1]-doha.pdf; Jan Vandermoortele, Kamal Mtk & Joseph Anthony Linis MDG 8 on
Track as a Global Deal for Human Developmé¢dnited Nations Development Programme, New
York, 2003) 3; and lan Golding, Odin K. Knudsen &minique Van der Mensbruggi®r Whom the
Bell Tolls: Incomplete Trade Liberalization and [R&wing CountriesPaper presented at the
International Conference: Agricultural Policy Refoand the WTO: Where are We Heading? Capri
Italy, on 23-26 June 2003.

“6 Held in Monterrey, Mexico, from 18-22 March, 200Rreaffirmed the world’s commitment to the
Millennium Declaration and its development goalsd advanced new terms for global partnership
based on mutual responsibilities between develagpeddeveloping countries. It led to the adoption of
the Monterrey Consensus that embodies the new quahip for global development, and has been
hailed as providing a sound framework for a cohieagproach to development. See Monterey Report
op citnote 15 at 35, para 24(1) & 5, para 54 (1).

“"Held from 26 August - 4 September 2002. The Sunpnuitiuced two important documents vis-a-vis
the WSSD Plan of Implementation (Padupra note 37, and the Johannesburg Declaration on
Sustainable Development, A/CONF.199/20, 4 SeptemB@&02. (Hereinafter Johannesburg
Declaration).

48 See WSSD Posupranote 37. See also Peter Hazlewood, Geeta Kulslarést@harles McNeill
‘Linking Biodiversity Conservation and Poverty Retlon to Achieve the Millennium Development
Goals’ in Dilys Roe (ed)dp citnote 6 at 143.



linkages between poverty and environmental degi@uaand declared that poverty
eradication, changing consumption and productiottepas, and protecting and
managing the natural resource base for economic smtihl development, are
overarching objectives of, and essential requiresnéar sustainable developméfit.

In addition, world leaders during the Conferencezad to a number of new targets
and commitments to further advance poverty rednciod sustainable development

objectives?®
(b) Rationale for the adoption of the MDGs

The MDGs arose out of the need to tackle povertg ansure the sustainable
development of the world poorest nations. They oetised the various commitments
of the previous decade into a clear set of quaiiéi objectives that governments of
both developing and developed countries should #machieve within a set
timeframe>* However, prior to the adoption of the MDGs, theteinational
community often through the United Nations hasrsaty development goals since
the first Development Decade of the 1960s in theasrof accelerating economic
growth and advancing other goals like literacy,ostimg, health, survival, water and
sanitatio? Most of these goals like the 1977 Alma Ata Dediards healthcare for
all by the end of the century, and the 1990 SunumitChildren’s universal primary
education by 2000, failed as the targets were neahed, while goals in the areas
of immunisation, eradication of chicken pox andi@obnd reduction of diarrhoea

among children, were achieved with varying degafesiccess®

9 |bid, at para 11.

% |bid. Many of these targets and commitments complertimse already established by the MDGs
and linked them to the management of the natusaluree base with a view to enhancing integration of
the economic, social and environmental pillars obtainable development. See Committee on
Agriculture  ‘Follow-up to the World Summit on Sustable development (WSSD)
COAG/2003/INF/2, Seventeenth Session, Rome, 31 tdr&pril, 2003.

®1 David Dickson ‘How “Scientific” Are the MillenniunmDevelopment GoalsOne World Global
Policy Forum, September 19, 2005. Available at:Httpvw.globalpolicy.org/socecon/develop/2005/
0919scient.htm.

2 See United Nations Development Programfieman Development Report2003- Millennium
Development Goals: A compact among nations to emdan povertfNew York, Oxford University
Press, 2003) 30-31. Available at http://hdr.undpreports/global/2003/pdf/hdr03_complete.pdf.
(Hereinafter HDR 2003).

%3 |bid.
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An analysis of the factors responsible for theuf&lor success of prior UN goals
shows that such failure or success was determimedipally by their follow-up
actions. Thus, goals like accelerating economicwttp that require resource
mobilisation by the international community for ithnplementation, usually have a
history of failures due to lack of internationalaperation, while those that focused
on eradicating smallpox and expanding immunisatioeyally succeed as the
international community led by the World Health @ngsation (WHO) and United
Nations Children’s Fund (UNICEF) supports countragion>* This raises the issue
of the necessity for the adoption of the MDGs, Whiequires resource mobilisation
by the international community for their realisatioconsidering the failure of
previous goals requiring international resource ifrgaiion. However, the MDGs are
different from other goals as they set out cleehjevable and quantifiable targets, as
well as promote a framework in which sustainablenhn development is the
responsibility of all parties in the internatior@@mmunity. They have been widely
acclaimed for inspiring new energy for poverty retilbn and ensuring sustainable
development of the world’s poorest peopleds stated by Kofi Annan, the former

UN Secretary-General:

‘One of the great achievements of the Millenniuncleation was its success
in focusing the world's attention on precise tasgetich, if achieved by 2015,
would mark a real turn of the tide in our strugglgainst life-destroying

poverty.... Since codified and widely endorsed by NMemStates as the
“Millennium Development Goals”, these targets fotine basis of the great
pact of mutual accountability between developed dedeloping countries,

which was sealed at Monterrey two years ago.... Theexe proved to be an
unprecedented catalyst for global actith.’

Despite this, the human rights, environment andelbpment advocates and
communities have criticised the MDGs. Their crigmms centred not on the need for

the adoption of the MDGs, but on the inadequacisting to most of their targets

> Ibid.

%5 |bid. See also Dicksonp cit note 51; Attararop citnote 33; Kepa Artaraz ‘MDGs Mask Injustice
and Inequality in Latin America’ld21 Global Policy Forum, November 2005, available at
http://www.globalpolicy.org/socecon/inequal/2005#dsk.htm; and Lorna Gold ‘More than Just a
Numbers Game? Ensuring that the Millennium develapinGoals Address Structural Injusticgenter
Focus Issue # 168, September 2005, available at htpw/.coc.org/pdfs/coc/cf/2005/cf168_200509_
more.pdf.

% Cited in UN News Centre ‘Ahead of September WdBldmmit, Annan Stresses Importance of
MDGs’ UN News ServicApril 10, 2006. Available at http://www.un.org/appsws/story.asp?NewsID
=15626&Cr=world&Crl=summit.
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and indicators’ The human rights community contends that the MD@ar alia are
devoid of a human rights dimension, developed towrd without citizens’
participation, do not address reproductive and aerghts, and represent women
either as pregnant, mothers, or victims, but natciive agents of developmefitFor
the development community, the MDGs arder alia too generous in scope,
technical, limited and vague, place a heavy respditg on developing countries for
their achievement, insufficiency of resources togit achievement, distort national
priorities, and might be used to justify neo-lideraodels of development. The
environment conservation community believes the MD€duce the importance of
the environment to sustainable development as only of the MDGs addresses
environmental conservation, while the targets amdicators for the goal are too

narrow, vague and give undue priority to some emvitental resources over othéts.

This thesis does not intend to go into the meritdammerits of the above criticisms as
it is not the purpose of this study. Suffice itsy that the criticisms are not entirely
without basis. However, the critics fail to takegosance of the fact that the
relevance of the MDGs does not lie in their indixatl goals, targets and indicators,
but in the overall framework they establféhSustainable human development, as
generally agreed, encompasses much more than th@sffDrherefore, the MDG
goals, targets and indicators should not be seeenas in themselves, but as

benchmarks of progress towards the broader goapayerty eradication and

" For summary of these criticisms, see HDR 26pXitnote 52 at 30; and World March for Women
A Change of Course: The Millennium Development &ddrough the Lens of the Women'’s Global
Charter for Humanity(Montreal, September 13, 2005) 3-4. Available t:Hwww.marchemondiale.
org/en/docpdf/MDGs_August2005.pdf.

%8 |bid. See also Paintarp cit note 6 at 18, 22-24; and Statement of the AsiafieaCivil Society
Forum on the Millennium Development Goals and theditation of Extreme Poverty and Hunger, 6-8
October 2003, in Annex three, CHRGJ Conference Rejocitnote 6 at 31-32.

% |bid. See also Paint@p citnote 6 at 20-22.

%0 See Hazlewood et al agit note 48 at 148-149; and Dilys Roe ‘The Millenniurev@lopment Goals
and natural resource management: reconciling swdibs livelihoods and resource conservation or
fuelling a divide?’ in David Satterthwaite (edjhe Millennium Development Goals and Local
Processes: Hitting the target or missing the poi(ifED, 2003) 58-60, 65-66. Available at http:/
www.undp.org /pei/pdfs/lIED_MDG_Bookletl.pdf.

51 See Rodbid, at 69.

%2 See United Nations Development Programrheman Development Report 2005-- International
Cooperation at a crossroad: Aid, trade and secutityan unequal world(New York, 2005) 1,
available http://hdr.undp.org/reports/global/20@dDR05_complete.pdf; and United Nations
General Assemblymplementation of the United Nations Millennium DReation: Report of the
Secretary-GeneralA/58/323, September 2, 2003, at p9, para 50, &dailat http://www.un.org/
Millenniumgoals/sgreport2003.pdf?OpenElement.
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sustainable developmetit.As aptly observed by the UNDP in ti#905 Human

Development Reportthe goals provide a crucial benchmark for measuring progress
towards the creation of a new, more just, less impoverished and less insecure world order.®
Similarly, the UN Secretary-General in his Report on the implementation of the
Millennium Declaration, In Larger Freedom: Towards Development, Security and

Human Righes for AIL® highlights the fact that the MDGs are only part of the picture by
stating that ‘{w]e need to see the Millennium Development Goals as part of an even larger
development agenda... they do not in themselves represent a complete development
agenda.® He further states that the goals ‘do not encompass some of the broader issues
covered by the conferences of the 1990s, nor do they address the particular needs of middle-
income countries or the questions of growing inequality and the wider dimensions of

development and good governance.”’

Based on the above, it can be argued that since the MDGs principally constitute crucial
benchmarks for monitoring progress towards poverty reduction and sustainable
development, that both the MDGs, their targets and indicators can be increased or refined
to suit national or regional priorities and conditions,®® or as proposed by Williamson, can be
used as ‘benchmark for moving forward on the key [environmental], social and economic
issues of our age.””® The WSSD, as earlier noted, has already set the tone for the enlargement
of the MDG targets to enhance poverty reduction and sustainable development, by
adopting a number of additional targets known as ‘MDG Plus Targets’ in the areas of
biodiversity, fishing, marine resources, harmful chemical substances, and sanitation.”® In
addition to the MDG Plus Targets, at the national level, the Mongolian Parliament has

passed a resolution adopting a legislative Act on the MDGs that includes a ninth MDG on

%3 See HDR 2003p cit note 53 at 30; and Roger Williamsdime Millennium Development Goals:
Ensuring Achievability and Accountabilityilton Park Paper (December 2005) 8, availablbt://
www.wiltonpark.org.uk/document/conferences/WP788XP786. pdf.

% Op citnote 62.

®% A/59/2005, 21 March 2005.

% |bid, at para 30.

7 |bid.

% See United Nations Development Graypcitnote 30 at 1; and Hazlewood el citnote 48.

%9 Opcit note 63.

0 Indicators for monitoring these targets have raitheen developed. See Hazlewood efpatit note
48 at 150.
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fostering democratic governance and strengthening human rights,”! while Vietnam has

enlarged the MDG target on secondary education enrolment to universal enrolment.”

Taking cognisance of the acceptance of the MDGs as a sustainable development framework

by the international community, and the flexible nature of the MDG goals, targets and
indicators, it is submitted that for Africa, a region which is presently experiencing the inter-
related problems of rising poverty levels and deepening environmental degradation,” the
opportunity offered by the MDGs can be used by African leaders and other bodies
interested in Africa’s development to encouragedbeservation of the environment
and the realisation of the right to environmerd, am integral part of a broader
development agenda focused on poverty reductiorsasthinable development. This
is already evident in NEPAD, which in addition wentifying the protection of the
environment as one of its six sectoral prioritialso recognises that the health and
good stewardship of the environment is crucial e achievement of its overall
objectives’® Similarly, the Millennium Challenge Account (MCA),has recently
added environmental concerns focusing on natusguree management and access

to land to its selection indicators for eligibleveoping countries in 2007.

1.2.2 Right to environment

" See Patrick Van Weerelt, Senior Human Rights AalyiSNDP inImplementing The Millennium
Development Goals: Our Human Rights ObligatiBiluman Rights & Democracy Conference Report,
Ottawa, 8-9 June, 2005 (International Centre fomido Rights and Democratic Developments, 2005)
14.

2 See Aisha Ghaus-PasBavernance for the Millennium Development Goal: €tssues and Good
Practices(tUNDESA 2006) 18.

3 See NEPAD-EARuUpranote 4 at paral.

" bid, at para 34. See also NEPAD framework docuroprtitnote 38 at paras 138-142.

> Set up by the present Bush Administration to pievsubstantial new foreign assistance to low
income countries beginning in fiscal year 2004. M@MI be devoted to projects in nations that
‘govern justly, invest in their people and encogragonomic freedom.” See The White Holde
Millennium Challenge AccounfAvailable at http://www.whitehouse.gov/infocus/dping nations/
Millennium.html.

® See Steve Radelet, Sarah Rose & Sheila Herfidding Natural Resource Indicators: An
Opportunity to Strengthen the MCA Eligibility PreasdCenter for Global Development, November
2006) 1.
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(a) Origin and development of the right to environment

The right to environment or to an environment tisahot harmful to human health
and well-being has its origin in the Stockholm DReation]” adopted in the United
Nations Conference on Human Environment (UNCHHE)he UNCHE was the first
global conference to address environmental issumek i regarded as marking a

watershed in the internationalisation of environtakprotection? It can therefore be
argued that the development of this right closedyloivs developments in the
internationalisation of environmental protectioravitver, the Stockholm Declaration
does not proclaim an explicit fundamental righetvironment, but rather recognises
the link between environmental protection and emegyt of human right$. The
preamble to the Declaration states that ‘... [b]atpexts of man’s environment, the
natural and the man-made, are essential to hisheellg and to the enjoyment of
basic human rights-even the right to life itselh’the same vein, Principle 1 of the
Declaration states that ‘Man has the fundamengtitrio freedom, equality and
adequate conditions of life, in an environment ofjulity that permits a life of
dignity and well-being. This formulation recognises that an environment of a certain
quality is a prerequisite for human beings to enjoy their rights to freedom, equality, and
adequate conditions of living, It however stops short of proclaiming a direct right to

environment.’!

While the right to environment has its origin in the Stockholm declaration, its current
development as an emerging norm of international law is due to its enunciation in
international and regional environmental and human rights instruments, declarations of
UN Conferences, comments and decisions of international, regional and national human

right bodies, and national constitutions and legislation, which arguably shows evidence of

" See Stockholm Declaration of the United Nationsif€@nce on Human Environment (UNCHE)
U.N Doc. A/ICONF.48/ 141 (1972) reprinted in BZ.M 1416. (Hereinafter Stockholm Declaration).

"8 Held from 6-12 June 1972 at Stockholm, Sweden.

9 See Hunter et alp citnote 10 at 5 & 1288.

8 See Dinah Shelton ‘Human Rights, Environmentahigand the Right to Environment’ (1991) 28
Stanford JIL103 at 112; and Sumudu Atapattu ‘The Right to altdgalife or the Right to Die
Polluted?: The Emergency of a Human Right to a tHgaEnvironment Under International Law’
(2002) 16Tulane Environmental L85 at 74.

81 See Alexandre Kiss & Dinah Sheltdnternational Environmental LawTransnational Publishers,
Inc, 1991) 22.
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consistent state practice.*”” Presently, the right has not crystallised into customary norm of
international law and there is no binding global environmental or human rights
instruments providing for a distinct right to environment. Atiugh the right is
expressly recognised in botle Draft Legal Principles for Environmental Protection and
Sustainable Development appended to the report of the World Commission on
Environment and Development (Bruntland Report),®* and the Draft Principles on
Human Rights and Environmeitncither document was adopted by the UN General
Assembly. The 1989 Hague Declaration on the Environment overtly recognises the right,
but was adopted by representatives of only 24 States, and thus, its application is not
universal even though other countries were invited to subscribe to it.*® UN resolution
45/94 recognises that ‘all individuals are entitled to live in an environment adequate for
their health and well-being’* However, it has been argued that the Resolution should not
be construed as endorsing a fundamental right to environment as it only provided that all
individuals are entitled to, rather than have the right to live in an environment adequate for
their health and well-being.*” In any event, the provision is contained in a resolution, which
may not create a binding precedent for the recognition of a fundamental right to

environment.?®

Furthermore, the Rio Declaration on Environment and Development,*” while linking

human beings with the environment, does not overtly provide a substantive human right to

82 See John Lee ‘The Underlying Legal Theory to SuppdNell-Defined Human Right to a Healthy
Environment as a Principle of Customary Internatldraw’ (2002) 2% olumbia J Envtl 1283 at 305-
339; and Laura Horn ‘The Implications of the CortcepCommon Concern of a Human Kind on a
Human Right to a Healthy Environment’ (2004) 1 MgHEL 233 at 236-237.

8 See Report of the World Commission on Environmemti DevelopmenOur Common Future
Annexure 1, principle 1. Annexed to United Nati@eneral Assembly resolution A/42/427, 4 August
1987. Available at http://www.are.admin.ch/impemad/content/are/nachhaltigeentwicklung/brundt
land_bericht.pdf?PHPSESSID=4b9%9a471bc01375e5024 balff8i1 7.

84 See UN Commission on Prevention of Discriminatim Protection of MinoritiesHuman Rights
and the EnvironmenFinal Report of the Special Rapporteur, UN Da€NE4/1994/9 (July 1994) 74.

8 Adopted on 14 March 1989 at The Hague. Availalildtsp://www.nls.ac.in/lCEERA/ceerafeb04/
html/documents/lib_int_c1s2_hag_230300. htm.

8 A/RES/45/94, 19 December 1990, para 1. Availabletig://www.un.org/documents/ga/res/45/a45r
094.htm.

87 See Atapattop citnote 80 at 77-78.

8 See John Dugardternational Law: A South African Perspect®ed (Juta & Co Ltd, 2005) 34-37.

8 Adopted at the United Nations Conference on Emvirent and Development, 3-14 June, 1992, at
Rio de Janeiro, Brazil.
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environment.”® It merely states that ‘Human beings are at the centre of concerns for
sustainable development. They are entitled to a healthy and productive life in harmony with
nature.”’ This formulation cannot therefore be construed to mean that the Declaration
recognises a fundamental human right to environment.”” The Declaration however provides
for the procedural environmental rights of all concerned citizens to access to information,
participation in environmental decision-making process, and access to judicial and
administrative redress and remedy.”> The most recent environmental instrument, the
Johannesburg Declaration on Sustainable Development does not endorse a fundamental
human right to environment.” It simply commits the participants ‘...to building a humane,
equitable and caring global society, cognizant of the need for human dignity for all’,”® and

reaffirms the provisions of the Rio Declaration.”®

The position with regard to unequivocal recognition of the right to environment is
different at the regional and national levels. The African Charter on Human and Peoples’
Rights was the first binding instrument to unequivocally endorse a human right to
environment.”” It provides that ‘all people shall have the right to a generally satisfactory
environment favourable to their development.””® The Additional Protocol to the American
Convention on Human Rights also endorses a human right to environment.”” It provides

that ‘Everyone shall have the right to live in a healthy environment and to have access to

% See Annex 1Report of the United Nations Conference on Enviremmand DevelopmenRio de
Janeiro, 3-14 June, 1992. A/CONF.151/26(VOL.1), ésigl2, 1992. Available at http://www.un.org/
documents/ga/confl51/aconfl5126-1lannexl1.htm. (Rigfter Rio Declaration).

*Lbid, at principle 1.

%2 It has been argued that the Declaration’s failiregive explicit emphasis to human rights by
endorsing the right to environment is indicativecohtinuing uncertainty and debate about the proper
place of human rights in international environmeétda. See Alan Boyle ‘The Role of International
Human Rights Law in the Protection of the Enviromideln Alan Boyle & Michael Anderson (eds)
Human Rights Approaches to Environmental Protedifaxford University press, 1998) 43.

% Supranote 90 at principle 10.

% Supra note 47.

% para 2.

% para 8.

o7 Adopted June 27, 1981, OAU Doc.CAB/LEG/76/3 re25,ILM 58 (1982), entered into force 21
October 1986. Available at http://www.africauniomgofficial_documents/Treaties_%20 Conventions
_9%20Protocols/Banjul%20Charter.pdf. (Hereinafterigsin Charter).

% bid, at art 24.

9 Adopted at San Salvador, El Salvador, on 17 NowsmB88, entered into force 16 November 1999.
O.A.S Treaty Series No. 69 (1988). Available ap#ttvww.oas.org/juridico/English/Treaties/a52.html
(Hereinafter San Salvador Protocol).
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basic public services.’’® The European Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental Matters also
recognises the human right to environment.'’! Its preamble states ‘that every person has the
right to live in an environment adequate to his or her health and well-being, and the duty,
both individually and in association with others, to protect and improve the environment
for the benefit of present and future generation.” However, the Convention mainly
embodies procedural environmental rights even though the right to environment is
contained in its operative part. These procedural environmental rights have the protection
of the right to an adequate environment as their ultimate objective. This is evident in article
1 of the Convention which states that ‘[i]n order to contribute to the protection of the
right of every person of present and future generations to live in an environment adequate
to his or her health and well-being, each party shall guarantee the rights of access to
information, public participation in decision-making, and access to justice in environmental

matters....’ !

At the national level, several countries including South Africa have provided for the right to
environment in their various constitutions and legislation.'”® These legal provisions are
couched either as a fundamental right to environment, and/or as a State obligation to
prevent environmental harm.'® The latter is not couched in human rights terms nor does it
provide for a binding right, as such provision is usually found in the constitutional chapter

on Fundamental Objectives and Directive Principles of State Policy, which most often is

190 pid, at art 11(1). See also art 11(2) that mandatesibee states to promote the protection,

preservation, and improvement of the environment.
101 Adopted at Aarhus, Denmark, on 25 June 1998. EEP/@3. Available at http://www.unece.org/
1e0r21v/pp/documents/cep43e.pdf. (Hereinafter Aarhusv€wtion).

Ibid.
193 Some countries like Kenya, Mexico and Indonesiarihy recognised this right in their national
legislation only. For a comprehensive list of thetional constitutional provisions, see Earth Jestic
Human Rights and the Environmgidsue Papeiaterial for the 60 Session of the United Nations
Commission on Human Rights, Geneva, 15 March - p&I/&R004. (Earth Justice, 2004) at 61-84.
Available at http://www.earthjustice.org/news/doants/4-04/2004UNReports.pdf. (Hereinafter Earth
Justice Issue Paper).
194 For example, see s 20 of t@nstitution of the Federal Republic of Nigerieederal Republic of
Nigeria Official Gazette No.27, Vol.86, Lago8-Blay, 1999. This section provides that ‘[tlhe state
shall protect and improve the environment and s&fejthe water, air, and land, forest and wild dife
Nigeria.’
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not justiciable.'® This kind of chapter usually contains objectives and principles deemed to
be fundamental in a country’s governance, and all organs of government are required to
conform to, observe, and apply its provisions in exercising their legislative, executive or
judicial powers.'® The objectives are the goals while the principles are the ways of reaching
them.'” The main purpose of these objectives and principles is to inspire further legislation,
rather than conferring enforceable rights.'”® However, recent judicial trends have favoured

the enforceability of these objectives and principles provisions as binding rights.'®

In addition to the above, several internationagiogral and national human rights
bodies have upheld the existence of the right taremment in their resolutions,
decisions and comments, as well as taking Statépeawate individuals to task for
their violations or anticipated violations of thight. For instance, the United Nations
Commission on Human Rights and its Sub-Commissiantlee Promotion and
Protection of Human Rights has passed severalutasad affirming the right to
environment for everyon#, while the UN Committee on the Rights of the Chiid
its Concluding Observations on Lithuanisecommended that Lithuania ‘allocate
appropriate resources and develop comprehensiviegiggoland programmes to

improve the health situation of all children, irdilng measures aiming at a safe and

195 For example, see s 6 (6) (c) of the Nigerian Qorigin ibid; art 37, Indian Constitution 1958tate

of Madras v Champpakam Dorairajgtt950) AIR 226 (SC); an®kogie (Trustee of Roman Catholic
Schools) and others v Attorney-General, Lagos Sta®81) 2 NCLR 337. See also Peter Oluyede
Constitutional Law in Nigerided (Evans Brothers (Nig) Publishers Limited, 19923-175.

108 see Michael Anderson ‘Individual Rights to Envineental Protection in India’ in Boyle &
Anderson (edpp citnote 92 at 213-214; Nigerian Constitutidsid, at s 3; and Peter Oluyedsd, at
169 & 174.

197 Oluyedeibid, at 169.

198 Andersorop citnote 106 at 215.

109 seeSachidanand Pande v State of West Be(@@B7) AIR (SC) 1109Kinkri Devi v Himachal
Pradesh(1988) AIR 4 (Himachal Pradeshhe Philippines: Supreme Court Decision in MinordSa

v Secretary of the Department of Environment antuifdh Resources (DENR33 ILM 173 (1994);
PrakashMani Sharma v Ministers of CoundNrit Nos. 2961 and 205Dr M Farooque v Secretary,
Ministry of Communication, Government of the PegpRepublic of Bangladesh and 12 Others
(1997) 49 DLR 1; andlonah Gbemre v Shell Petroleum Development CompamNigeria and 2
Others Suit No:FHC/B/CS/53/05. Delivered 14 November 200

119 5ee Earth Justiaep citnote 103 at 15-17; and Earth Justisiman Rights and the Environment-
Developmentdssue Paper, Materials for the Fifty-Eight Sessbthe United Nations Commission on
Human Rights, Geneva, March 18-April 26, 2002 (Eahustice Legal Defense Fund, 2002) 12-13,
available at http://www.earthjustice.org/regionakiirnational/2002%20issue%20paper_developments
_final.pdf. (Hereinafter Earth Justice Issue Pdper
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healthy environment! At the regional level, both the Inter-American Guission
on Human Rights, the North American Commission oninmental Cooperation,
and the European Courts of Human Rights have adajeeisions recognising their
citizens’ right to environment? Also, the African Commission on Human and
Peoples Rights has held the Nigerian governmebtelifor violating the right to

environment with regard to the Ogoni minority groogNigeria!*?

In addition to the decisions of these regional bednational courts including South
African courts have upheld and recognised thistrightheir decisions* Recently,

the Nigeria’s Federal High Court for the first timgheld and recognised the
existence of this right in Nigeria. The Court deeth that the enjoyment of the
fundamental rights to life and human dignity ‘...iitably includes the right to a

clean, poison-free, pollution-free and healthy emwnent.!*>

(b) Meaning of the right to environment.

What exactly is the right to environment? The megrof this concept is vague. This
vagueness is due in part to the problem of defitiregconcept ‘environment’ which
is subject to different interpretations. Does ferdo the ‘biosphere’; ‘the complex of
physical, chemical, and biotic factors that act u@m organism or an ecological
community and ultimately determine its form andvswal’; or ‘the aggregate of

social and cultural conditions that influence thiée |of an individual or

11 Concluding Observations on Lithuani).N. CRC, U.N. Doc. CRC/C/15/Add.146 at 36 (2001)
Available at http://www.unhchr.ch/tbs/doc.nsf/(SyosiCRC.C.15.Add.146.En?OpenDocument. See
also Earth Justice ibid, at 11.

12 For the recent decisions, see Earth Justice Baperop citnote 103 at 26-33and Earth Justice I
ibid, at 21-24. See aldoopez-Ostra v Spaifl1994) ECHR, series A, No. 303&nna Maria Guerra
and 39 Others v Italy1998) | ECHR, Case 14967/89, delivered 19 Felyrd@98; andYanomani v
Brazil Inter-Am C.H.R, 1984-1985 Annual Report 24, OEA/SAf/II.66, doc. 10, rev. 1 (1985).

113 SeeCommunication 155/96, the Social and Economic Rigiation Center (SERAC) and another v
Nigeria, Decision of the African Commission on Human and@ess Rights. (Interpreting this right
under the African Charter). Available at http://wweesr.org/text%20files%final%20Decision%2000%
20the%Ecosoc%20matter.pdf. (HereinaB&RACcommunication).

114 For an analysis of these decisions, see Dr JorazaRueHuman Rights and the Environment:
Development at the National Level, South Asia afrita Background Paper No.4, Joint UNEP-
OHCHR Expert Seminar on Human Rights and the Enwirent, January 14-16, 2002, Geneva, pp4-8.
Available at http://www.uchchr.ch/environment/bpnh

1% seeGbemrecasesupranote 109 at paras 1-2.
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community.’?*® The last definition according to Kiss and Shelt@nvery broad-

based and brings urban problems such as traffigesiion, crime, and noise within
the field of environmental protectidfi. This definitional dilemma was well
articulated by Kiss and Shelton who observed teavironment” can signify any
point on a continuum between the entire biosphere the immediate physical
surroundings of a person or a group. Moreoves itautral in itself: an environment

may be good or bad, deteriorated or protected. Asalt, in general texts of positive

law which speak of the right to environment addlifieations.*®

In law, ‘environment’ can refer to a limited areait may refer to the entire planet,
including the atmosphere and stratosphéréegal instruments usually adopt the
latter approack® For instance, the European Convention on Civilbliiy from

Activities Dangerous to the Environment defines dwncept to include natural
resources both abiotic and biotic, such as airekyagoil, fauna and flora and the

interaction between the same factorsipprty which form part of the cultural heritage;
and the characteristic aspects of the landscape.””” The same approach is evident in the
definition of environment under the South African National Environmental Management
Act (NEMA)."?? According to NEMA, ‘environment means the surrounding within which
humans exist and that are made up of - the land, water, and atmosphere of the earth; micro-
organism, plant and animal life; any part or combination of (i) and (ii) and the
interrelationships among and between theid; the physical, chemical, aesthetic and
cultural properties and conditions of the foregoing that influence human health and well-

being.'** Flowing from these legal definitions, the term ‘environment’ can be understood

¢ Definitions proffered by the United Nations Eduoaal, Scientific and Cultural Organisation
(UNESCO) and Webster's Dictionary respectively. @doin Alexandre Kiss & Dinah Shelton
International Environmental Lav2ed (Transnational Publishers Inc, 2000) 1-2. élihafter Kiss &
Shelton 11).

7 |bid, at 2.

18 Kiss & Sheltorop citnote 81 at 22.

19 5ee Kiss & Shelton bp citnote 116.

120 1hid. This has been followed by the International Carflustice (ICJ) which recognisésit ‘the
environment is not an abstraction, but represents the living space, the quality of life, and the very health of
human being, including generations unborn.” SeelLegality of the Threat or Use of the Nuclear Weapon
(1996) 1.C.J. Reports 241-242, para. 29.

121 See art. 2(10). Adopted at Lugano, June 21, 1823ILM 1228 (1993). (Hereinafter Lugano
Convention).

122 Act 107 of 1998.

123 |pid, at s 1.
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broadly in this thesis to refer to living (biodiversity or ecosystem) and non-living or man-
made (landscape, monuments, shrines, etc) components of the natural world, and to the
interactions between them and other human activities (such as agriculture, industry, etc)

that together support human health and well-being.'**

The broad legal definitions of the environment make it imperative that rules and policies
designed to protect the environment must not only be focused strictly on the conservation
of the natural and man-made environment, but also on the promotion of socio-economic
factors that impact on the environment and human well-being like poverty alleviation,
health, education, gender equality, food, and housing. This is evident in NEMA which
stipulates among its National Environmental Management Principles that ‘[e]nvironmental
management must place people and their needs at the forefront of its concern, and must
serve their physical, psychological, developmental, cultural and social interests equitably.”*
This is supported by the recent decision of Fuel Retailers Association of SA (Pty) Ltd v
Director-General, Environmental Management, Depamin of Agriculture,
Conservation and Environment, Mpumalanga, and atff@wherethe South Africa’s

Constitutional Court states:

‘[o]ne of the key principles of NEMA requires peojpled their needs to be
placed at the forefront of environmental managemedtho pele. It requires
all developments to be socially, economically andvimnmentally

sustainable. Significantly for the present caserefjuires that the social,
economic and environmental impact of a proposedeldpment be

“considered, assessed and evaluated” and that ecigich made “must be
appropriate in the light of such consideration asbessment”. This is
underscored by the requirement that decisions rak&t into account the
interests, needs and values of all interested Hiadtad persons?’

124 see Kiss & Shelton Ibp citnote 116 at 2; and Department for International éewment, United
Kingdom (DFID), Directorate General for Developmeaturopean Commission (EC), United Nations
Development Programme (UNDP), & The World Bdrikking Poverty Reduction and Environmental
Management: Policy Challenges and Opportunifieise World Bank, July 2002) 9.

125 5ee NEMAsupranote 122 at s 2(2).

126 Case CCT 67/06, Delivered on 7 June 2007.

127 |bid, atpara 60. See also paras 75 & 77.

22



In addition to the problem of defining the term ‘environment’ is the issue of how this right
can be formulated or defined.’”® This involves the related issue of the appropriate adjective
that can be used to describe or define the right. Resolving this issue is important for
understanding which dimensions of the environment are to be protected by the right and
what degree of environmental change is permissible.”” However, there is presently no
common denominator for defining the right as several adjectives have been attached to the
term ‘environment’ to describe what is being actually protected. As determined from a
survey of existing constitutional and statutory provisions relating to environmental
protection, it can refer to a right to healthy, satisfactory, clean, viable, ecologically-balanced,
humane, liveable, suitable, sustainable, favourable, intact, harm-free, or contamination-free

environment.'*

This thesis does not intend or purport to discuss the merits or demerits of the
constitutional and statutory adjectives used in defining this right. Suffice it to say that
countries have the discretion to qualify or define the right according to their level of

1,3 affords poor countries,

development.!® The discretion, as observed by James Nicke
which may find it difficult to marshal the human, institutional, and financial resources
needed to create a meaningful system of environmental protection, the opportunity of
attaching less demanding definitions to the notion of an adequate level of environmental
safety through their own legislative and judicial processes.’*® For the purpose of this thesis,
the formulation - the right to environment adequate to human health and well-being, or

simply, the right to environment - is used. This formulation avoids the controversy over the

use of the appropriate adjective to qualify the right. In addition, it embodies a common

128 1t has been argued that this definitional dilemimaot alien to the right to environment as it is

pervasive in law, especially in human rights lawe Kiss & Sheltorop citnote 81 at 23.

129 Michael R Anderson ‘Human Rights Approaches to iEfmmental Protection: An Overview’ in

Boyle & Anderson (eddp citnote 92, at 10, (hereinafter Anderson Il). See Kiss & Sheltoribid, at

23.

130|hid. See also art. 24, African Chargipranote 97; and s 24, Constitution of the RepubliSofith

Africa Act 108 of 1996.

131 However, this discretion is not unique to the tighenvironment. As observed by James Nickel,

most human rights contain vague key phrases that ghuntries discretion to interpret the right in

ways that make it less costly to enforce. See JawlesNickel ‘The Human Right to a Safe

Er;vironment: Philosophical Perspectives on Its 8aopd Justification’ (1993) 18ale JIL281 at 295.
Ibid.

133 This assertion is based on the duties generatatiibyight. Thus, a less demanding definition of

environmental adequacy will make the right lesseegive to implement. See Nickédid.
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standard that runs through the whole gamut of the various constitutional and statutory
formulations of the right: they are meant to guarantee an environment of such a quality that

will be conducive to the health and well-being of their citizens.'**

The reference thuman health may convey the impression that the formulation used in
this thesis is purely anthropocentric in nature thereby strengthening the criticism that the
right to environment reinforces the assumption that the environment and its resources exist
only for human benefit, and have no intrinsic worth in themselves.'”> However, the right
promotes not only human health, but also human well-being. The phrase human well-
being’ is wide and not readily determinable, and therefore, can be interpreted to cover all
aspects of human’s physical, environmental, cultural, social, economic, recreational, spiritual
and aesthetic development.'* Such expansive interpretation can be used to tone down the
anthropocentric nature of the right as it is presently hard to distinguish any part of the
ecosystem that will not be of any benefit to the well-being of present or future generations,
thereby making it impossible to separate human interest from the general protection of the
environment.'” As aptly suggested by Jan Glazewski with regard to a similar term under the
South African Constitution, ‘...the term as used in section 24(a) [of South African
Constitution] implies that the environment has not only an instrumental value, in that it
secures benefits such as good health, food and tourist-related income, but that in addition,
aspects of the environment have an inherent worth and are deserving of conservation for

their intrinsic value.’13®

(c) Nature of the right to environment

134 see Patrick D. Okonmah ‘Right to A Clean Environme\ Case for the People of Oil-Producing
Communities in the Nigerian Delta’ (1997) 4AL 43 at 55.

135 See Boyleop citnote 92 at 51; and Andersorolp citnote 129 at 14-15.

136 See AEO op citnote 1 at 19; and Jan Glazewskivironmental Law in South Africzed (Lexis
Nexis Butterworth, Durban, 2005) 77.

137 However, this approach has its limitations esplcisegarding pure intrinsic value of the
environment including natural ecosystems and spetiiés therefore imperative that this approach be
used to complement other approaches and mechamighes protection of the environment. See Boyle
op cit note 92 at 51-52; Atapattop cit note 80 at 112-114; and Catherine Redgewell ‘Lifhe
Universe and Everything: A Critique of AnthropoagnRights’ in Boyle & Anderson (ed)p cit note

92 at 86-87.

138 |bid.
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A discussion of the nature of the right to environment is important as it will provide further
insight into the meaning of the right. It should be noted that the nature of this right is very
vague, as it has not been defined at the international level, thereby making it difficult to
formulate a universal consensus. This non-definition perhaps may be due to the fact that
the right while emerging as a norm of international law has not yet crystallised into such
norm. However, as can be deduced from a review of national and international legal
provisions and judicial decisions, as well as comments of human right bodies on this right,
the nature of the right to environment for the purpose of this thesis can be classified as
cither substantive or procedural. A substantive right to environment involves the

promotion of a certain level of environmental quality.'?

It may mean a right to a decent,
healthy, satisfactory, favourable, ecologically-balanced, unpolluted, safe or viable
environment depending on the adjective used in defining the right in regional and national

constitutional and statutory provisions.'*’

A procedural right to environment on the other hand, includes freedom of environmental
association, access to environmental information, public participation in environmental
decision-making processes, and access to judicial and administrative redress and remedies.'*!
Procedural environmental rights are enabling rights as they make it possible for people to
contribute actively to the protection of their environment.!** For David Hunter et a/
environmental procedural rights constitute ‘environmental due process.”'* Under
international environment law, where as observed earlier that there is no explicit right to
environment, what can be implied as environmental rights usually assumes this procedural

character as evidenced by Principle 10 of the Rio Declaration.'** Also in most jurisdictions

139 Boyle op citnote 92 at 48.

140 see generally the Appendix to Earth Jusficeironmental Rights Report Human Rights and the
EnvironmentMaterials for the 61st Session of the United Na&ic@Commission on Human Rights
Geneva, 14 March —22 April 2005 (Earth Justic&5)®6-108. (Different national formulation of the
right). (Hereinafter Earth Justice Report).

41 For a comprehensive formulation of procedural emmental rights, see Part IlI, Draft Principles
on Human Rights and the Environmenpranote 81.

142 Hunter et alop citnote 10 at 1312. See also Boylp cit note 92 at 60; anBirector: Mineral
Development, Gauteng Region and Another v SavédheEnvironment and Othefd®999 (2) SA 709
(SCA).

43 |bid.

144 Supranote 90. See generally Boyt citnote 92 at 60-62; Atapatip cit note 80 at 91-94; and
Dinah SheltortHuman Rights and Environmental Issues in Multilat8ireaties Adopted Between 1991
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where there is no unequivocal right to environment, existing constitutional procedural
rights have been mobilised for environmental protection.! Some countries however

provide expressly for procedural environmental rights in their environmental legislation.'*

(d) Scope of the right to environment

Having discussed the meaning and nature of the right to environment, the question
therefore is who can enjoy the right? This question raises the issue of whether this right can
only be enjoyed by the present generation or does it include future generations? It is
submitted that this right can be enjoyed by both the present and future generations.'” The
Stockholm Declaration, from which the right originated, recognises the need to safeguard
the environment ‘for the benefit of present and future generations through careful planning
or management.”’*® Also, an analysis of existing constitutional and statutory provisions
shows that such right can be enjoyed by both the present and future generations.!* For
instance, section 24 of the South African Constitution in providing for the right of every
one to an environment that is not harmful to their health and well-being, also provides that
‘[e]veryone has the right...to have the environment protected, for the benefit of present and

future generations....”"*

In addition to these constitutional and statutory provisions, various national judicial
decisions have upheld the right of future generations to environment."' Such a right was

recognised and upheld by the Supreme Court of Philippines in the Minor Oposa case.'>

and 2001 Background Paper 1, Joint UNEP-OHCHR Expert Samian Human Rights and the
Environment, January 14-16, 2002, Geneva. Availabletp://uchchr.ch/environment/bpl.html.

145 See Anderson Ibp cit note 129 at 4-5; and Carl Bruch, Wole Coker, & €hvian Arsdale
‘Breathing Life into Fundamental Principles: Implenting Constitutional Environmental Protection in
Africa’ (2000) 7SAJELP21 at 64-74.

146 For example see NEMsupranote 121 at ss 2(4) (f) (k), & 31-33.

147 See Kiss & Sheltonp citnote 81 at 22.

148 sypranote 77 at principle 2.

149 5ee Appendix to Earth Justice Repaptcitnote 140.

150 sypranote 130.

151 For these national judicial decisions, see Razaqucit note 114 at 14-15; and Adriana Fabra &
Eva Arnal Review of Jurisprudencen Human Rights and the Environment in Latin An@gric
Background Paper No.6, Joint UNEP-OHCHR Expert ambn Human Rights and the Environment,
January 14-16, 2002, Geneva, at p5, availablet/Mmww.uchchr.ch/environment/bp6.html.

152 gypranote 109 at 187-191.
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Also in the Indian case of People United For Better Living in Calcutta v State of West
Bengal, the court states that ‘[t]he present day society has a responsibility towards the

posterity for their proper growth and development so as to allow the posterity to breathe

normally and live in a cleaner environment and have consequent fuller development.”>?

Furthermore, in the Costa Rican case dfarlos Roberto Mejia Chacon v.

Municipalidad de Santa Andahe Supreme Court asserted, ‘...that although hzen
the right to use the environment for his own depgient, it has also the obligation to
protect it and preserve it so that future genematioan use it:>* Similarly, in BP
Southern Africa (Pty) Ltd v MEC for Agriculture, &®rvation, Environment and
Land Affairs'®® the court held that ‘[tlhe balancing of environrtarinterests with
justifiable social and economic development is éocbnceptualised well beyond the
present living generation. This must be correatesia 24 requires the environment to

be protected for the benefit of present and fugeaerations:®® This position was

affirmed in Fuel Retailers Association of SA (Pty) lcke'®’ where the Constitutional
Court held:

‘[tlhe very idea of sustainability implies contimyi It reflects a concern for
social and developmental equity between generatiansoncern that must
logically be extended to equity within each gerierat This concern is
reflected in the principles of inter-generationablantra-generational equity
which are embodied in both section 24 of the Caut#din and the principles
of environmental management contained in NENR& .’

However, while future generations are entitled to enjoy this right, by having the
environment conserved for their benefit, the responsibility of ensuring such a right for them
falls on the State and the present generation (private individuals).”® This is apparent in

HTF Developers (Pty) Ltd v Minister of Environmdn#dfairs and Tourism and

others'® where the court held that [t|he attainment oktbbjective...confers upon

153 Quoted in Razzaquep citnote 114 at 14.

%4 para 1, Judgment No. 3705-93, Supreme Court, @atistal Chamber, July 30, 1993.

1552004 (5) SA 124 (W).

%% |pid, at 143D.

157 Supranote 125.

58 |bid, at para 75.

159 seeFuel Retailers Association of SA (Pty) Icalseibid, at paral02; andMinor Oposacasesupra
note 109 at 187.

1692006 (5) SA 512 (T).
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the authorities a stewardship, whereby the pregeneration is constituted as the
custodian or trustee of the environment for futge@eration. .... An owner may not
use his or her land in a way which may prejudia ¢bmmunity in which he or he
lives because, to a degree, he or she holdsnasn for future generation® It should

be noted that with the exception of the South African constitutional provision which places
this duty on both the State and private individuals, most constitutional provisions in other
jurisdictions place the duty of ensuring intergenerational equity on the State only.'?
However, it would appear that irrespective of the varying national constitutional and
statutory provisions, that private individuals can bring legal actions to enforce the right of
the future generations to the full enjoyment of a balanced and healthy environment. As held
in the Minor Oposa case, ‘[w]e find no difficulty in ruling that they can, for themselves, for
others of their generation and for the succeeding generations, file a class suit. Their
personality to sue in behalf of the succeeding generations can only be based on the concept

of intergenerational responsibility insofar as the right to a balanced and healthful ecology is

concerned.’'®

Having established that the right can be enjoyed by both the present and future generations,
the next question is whether this right can be enjoyed individually or collectively? This
question arises from the fact that the legal definition of the concept ‘environment’ as stated
carlier is very broad, and that environmental problems mostly affect many people and in
certain instances may cut across borders.'** For instance, the environmentally degrading
activities of oil companies in Nigeria and their adverse effects on ethnic groups within the

165

Niger Delta region;'® the asbestos crisis caused by transnational mining companies (TNCs)

in South Africa and the adverse effects on the health and well-being of their workers and the

181 |pid, at 519A-B.

162 5ee the constitutions of Andorra, Argentina, Biazj Germany, Ghana, Iran, Nigeria, Malawi, and
Poland in Appendix to Earth Justice Repaptcitnote 140.

163 0p citnote 109 at 185.

184 For example, the Chernobyl nuclear disaster thatimed on 26 April 1986. See Greenpe@ceen
PEACE Book of the Nuclear Age: The Hidden His{@890) 280.

165 See Human Rights Watdthe Price of Oil: Corporate Responsibility and HumRights Violations
in Nigeria’s Oil Producing CommunitigSanuary 1999). Available at http://www.hrw.org/oejs/1999
/nigeria/niew991_05.htm#P500_147118.
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inhabitants within their areas of operation;'®® and the 1984 Bhopal gas disaster in India,
which claimed many lives as well as poisoning the water and air of the industry’s host

167

communities and surrounding areas.’” In addition to the above, are global environmental

problems like ozone depletion, global warming and climate change.

It appears that the right to environment is a collective or group as well as an individual right.
It should be noted that it is not in all instances that a group might be affected by an adverse
environmental problem. Such environmental problem might be so localised that it may
affect only the persons living near to the source of the problem.'®® Even if it were to be
argued that the right strictly speaking is a group or collective right, it is ultimately
individuals who suffer the adverse effects of environmental degradation. Thus, subscribing
to the argument that the right to environment is only a collective right will give rise to the
unsatisfactory legal position whereby an individual whose right to environment has been
infringed by the State or private individuals, cannot bring an action to enforce such right

except if the whole population is involved.

That the right to environment is an individual right is evident from the fact that the
predominant domestic constitutional and statutory formulations of the right have been
framed with individual in mind.'® The San Salvador Protocol adopts the same position in
its formulation of the right.'”” However, the African Charter formulates the right in terms

171

of the group.””’ The use of the phrase ‘all peoples’ in the Charter, it has been suggested,

refers to the entire population of a State, rather than any particular ethnic group or other

166 See L. Feris ‘The Asbestos Crisis-the Need foicStiability for Environmental Damage’ (1999)
Acta Juridica287 at 289-291.

167 See New York Times ‘A Lethal Cloud Falls on Indfn Anguished Community Mourns Its Dead’
December 6, 1984, at Al.

168 SeePowell & Rayner v United Kingdorh72 Eur. Ct. H.R. (Ser. A) at 5 (1990); abopez Ostra
casesupranote 112. See also Victor Rodriguez Res@iae Right to a healthy environment in the
Inter-American System for the Protection of Humaigh®s: In Search of the implementation of a
regional litigation strategy’ (Translated by Ca@arcia Zendejas) 6-7. Available at http://www.elaw.
org/assets/ word/interamerican.victor.article.2668.doc.

159 See Appendix to Earth Justice Repaptcitnote 140.

0 sypranote 99.

171 Sypranote 97.
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group within a State.””” This has raised the issue of whether the rightbeaanjoyed by

every individual or by the entire population in aoen!”® It is submitted that despite
the use of this phrase, this right is to be enjolygdvery individual, and thus, any
person, ethnic or other group within a State caulyafor remedy when it is infringed

or threatened’*

Having established that the right is an individaalwell as a group right, the next
guestion is to whom do the corresponding dutieaiksat by the right apply? Do these
duties apply only to the State or both the Statemivate individuals? It is submitted
that the corresponding duties apply to both theéeSaad private individuafs® The

obligations imposed by this right on the Staterexently enunciated by the African
Commission on Human and Peoples’ Rights are natoetgspect, protect, promote
and fulfil the right'’® Thus, not only do States have the negative defigsfraining

from activities that impair the environment and lanmhealth, they are obliged to
engage in positive activities that will promote tiealisation of the right. As stated by
the African Commission on Human and Peoples’ Riglns the SERAC

communication:

‘The right to a general satisfactory environmenteréfiore imposes clear
obligations upon a government. It requires theeStattake reasonable and
other measures to prevent pollution and ecologiegradation, to promote
conservation, and to secure an ecologically sustdéndevelopment and use
of natural resources.... The right to enjoy the lagfstinable state of physical
and mental health enunciated in Article 16(1) af tkfrican Charter and the
right to a general satisfactory environment favbledo development [Article

24] already noted obligate governments to desish fdirectly threatening the

health and environment of their citizens. The Statander an obligation to

respect the just noted rights and this entailslgrgon-interventionist conduct

172 see Richard N Kiwanuka ‘The meaning of “peoplettie African Charter of Human and Peoples’
Right’ (1988) 82American JIL80 at 99-100.

173 Robin Churchill ‘Environmental Rights in Existinguman Rights Treaties’ in Boyle & Anderson
(ed)op citnote 92 at 105-106.

174 See Emeka AmecHEnvironmental Pollution and Human Rights in Nigefianpublished LLM
dissertation, University of the Witwatersrand 20043)28; and Le®ep citnote 82 at 293-297.

75 See Nickebp citnote 131 at 286.

176 SeeSERACcommunicatiorsupranote 113 at paras 44-47, & 52-54. See Memsquez v Honduras
(1988) 4 Inter-AM. Ct. H.R (Ser. C) 155; Damodhar Roa v Municipal Corp of Hyderabgi®87)
AIR 171, at 181M.C Mehta v Union of Indi§1989) 9 SCC 58linor Oposa’scasesupranote 109;
Ransome-Kuti v Attorney-General, Federat{@f02) FWLR 1643Save the Vaatasesupranote 142;
andMinister of Health v Woodcarb (Pty) Ltd v Anotl&96 (3) SA 155 (N).
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from the State for example, not carrying out, spoing or tolerating any
practice, policy or legal measures violating thegnity of the individual*’’

With regard to private individuals, it is doubttol what extent private individuals are
obliged to perform the positive duties entailedtbis right'”® Despite this, private
individuals are obliged to respect and protectright to environment by desisting
from acts that are detrimental to the integrityted environment. Failure to do so will
make private individuals liable for breach of thght either at the instance of the
government or aggrieved parti€S.As held inGbemre v Shell'The actions of the
first and second respondents in continuing to flgas in the course of their oil
exploration and production activities in the apgalits community is a gross violation
of their fundamental right to life (including hdajt environment) and dignity of

human person enshrined in the ConstitutiGh.’

(e) Jurisprudential basis of the right to environment

Is a human right to environment necessary? Can alesbme environment be
achieved without ascribing a right to it, particlijaas it is argued that the
proliferation of rights will result in their devaition?®! Is a new right really
necessary when existing rights can be reinterprétedachieve environmental
protection? As noted earlier, the emergence of thight follows the

internationalisation  of environmental protection. owéver, before the
internationalisation of environmental protectioreveral nations had regulations
designed to protect the environment. The Stockh@aonvention however gave

impetus to the development of environmental regutatat the international, regional

7 bid, at para 52.

178 Most constitutional provisions obliged their citis to protect, preserve and respect the
environment, while the constitutions of both Buruadd Mali obliged their citizens to promote the
environment. Their issue therefore is whether peivandividuals are obliged to promote the
environment? It is submitted that while privateiuiduals are encouraged to promote conservation of
the environment, that they are not obliged to dds&e Nickebp citnote 13lat 292.

179 SeeT. Damodhar Roa@asesupranote 176 at 181, paras 25-Zxve the Vaatasesupranote 142;
andWoodcarbcasesupranote 176.

180 gypranote 109 at para 4 (Findings). Note that the fiespondent is a private company while the
second respondent is a state-owned corporation.

181 See Phillip Alston ‘Conjuring Up New Human Righ#s:Proposal for Quality Control’ (1984) 78
American JIL607 at 614; and J Donnally ‘Third Generation RigtsC. Brolmannet al (eds)People
and Minorities in International LayMartinus Nijhoff, 1993) 136.
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and national levels especially in developing cdestf? These international, regional
and national environmental regulations when prgpenplemented or enforced will
ensure a wholesome environment adequate for huesthrand well-being, which is

the main objective of the right to environment.

However, these environmental regulations are dem@ndn the State for their
implementation and enforcement. Such dependence lddisto environmental
regulations and policies being observed in breaclodih state entities and private
individuals, as governments for a variety of reastbrat will be discussed later in this
thesis, have failed to implement or enforce thevigions of these regulations. The
non-enforcement and implementation of environmerggllations is more frequent
in developing countries, leading to the continuedrddation of the environment with
adverse consequences for the health and well-befirtheir citizens:®® This ugly
trend therefore necessitates the need for the huighnto environment. This right
allows citizens not only to enforce environmentgdulations against the State and
private individuals, but also to compel the State einforce, adopt, and where
necessary, amend environmental regulatihés argued by Nickel, ‘[the right] can
only be justified as a human right if measures \weakan declaring a right to
environment will not provide adequate protection aiagt pollution and

contamination®®

The opportunity afforded to the citizens to protdbeir environment by the
unequivocal recognition of the right to environmegtannot be fully achieved
otherwise by the mobilisation or reinterpretatidnesisting human rights especially
in developing countrie¥® This is because the mobilisation or reinterpretatof

existing rights for environmental protection is dagent on a progressive judiciary,

as the court is required to make a connection betwbe alleged human rights

182 5ee DFID et abp citnote 124 at 10.

183 See Leeop cit note 82 at 289-290; and Joshua P. Eaton ‘The Nigeriamyday, Environmental
Regulation of Transnational Corporations, and tlenén Right to a Healthy Environment’ (1997) 15
Boston Univ. Int'l L1261 at 278- 292.

184 seeJohann De Kock v Minister of Water Affairs and Fsirg and othersCase No. CCT 30/05, at
paras 5-6, decided on 26 September 260&l Retailers Association of SA (Pty) Idalsesupranote
126; Gbhemrecasesupranote 109, para @linor Oposacasesupranote 109;Woodcarbcasesupra
note 176; andSave the Vaal'sasesupranote 142.See also Okonmabp cit note 134 at 60-61;
Anderson llop citnote 129 at 22; and Nickep citnote 131 at 282.

185 |pid, at 291.

186 see Nickelbid, at 290. (Arguing for a distinct recognition b&tright to environment).
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violation and the environmental problem in questffrirhis is a qualification which
cannot be ascribed to many judicial systems in ldgugg countries especially
African countries®® In addition, the victim of an actual or potentaivironmental
degradation has to prove that such degradationvindeted or will violate one of
his/her rights. Failure to establish this link widlad to the failure of the actidf?
These procedural limitations curtail the advantagesociated with the mobilisation or
reinterpretation of existing human rights for eomimental protection. As observed
by Anderson, ‘[a]lthough existing human rightsmbbilised, may offer a great deal
to global and local environmental protection, thare good reasons to suspect that
they will fall short of meeting desired ends. E$islled human rights standards
approach environmental questions obliquely, andihacprecision, provide clumsy
tools for urgent environmental tasks. It may beuaththat a comprehensive norm,

which relates directly to environmental goods;eie}uired.’190

The above procedural limitations necessitate the need for an unequivocal recognition of the
right to environment. Such recognition of this right will obviate the need for the claimant
to establish injury to his/her health and well-being,'”! and the court will be relieved of the
burdensome task of making a connection between the environmental violations and other
existing human rights. The claimant only needs to establish that the environmentally
degrading activity in question resulted or will result in the creation of environment that is
not favourable to his health and well-being. Other procedural advantages associated with
this approach include the relaxation of the /ocus standi rule as the victim need not show
that he/she has suffered damage over and above others, the promotion of public interest

192

litigation due to the attendant liberalisation of the Jocus standirule,”* and circumvention of

187 See S. Douglas-Scott ‘Environmental Rights in Bueopean Union—Participatory Democracy or
Democratic Deficit’ in Boyle & Anderson (edp citnote 92 at 111-112.

188 See @onto-Douglas v Shell Petroleum development Corpioreand 5 OtherdJnreported Suit No.
FHC/CS/573/93. Delivered on February 17, 1997 tHjls suit, the plaintiff's application to compeleth
defendants to observe the provisions of the EIAwWas$ dismissed for lack tdcus standi.

189 5ee Douglas-Scatip citnote 187.

1990p citnote 129 at 8.

191 See Atapattop citnote 80 at 99 & 111.

192 seeWildlife Society of South Africa and others v Migisof Environmental Affairs and Tourism
and othersl996 (3) SA 1095 (Tk).
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the burden of proving causation between the environmentally degrading activity and

damage to health.'”

These procedural advantages associated with the right to environment, as well as the
problem of non-enforcement or implementation of existing environmental regulations by
the State, make the unequivocal recognition of this right necessary. Such recognition will
complement and reinforce other human rights, and therefore, will not lead to the
proliferation or devaluation of human rights, as existing rights have their shortcomings
when used for environmental protection.'”* Also, recognising and enforcing such right will
aid the protection of the environment especially in developing countries. As pointed out by
Cuomo, ‘our world has changed drastically since the Declaration [Universal Declaration of
Human Rights, 1948] and the Covenants, and certainly the drafters of these instruments
did not foresee the enormity of ecological degradation and the consequent necessity for
human rights norms to encompass environmental considerations. Promoting the right to a

healthy environment is the most obvious mechanism to fulfil this need.” !>

1.3 Questions or issues raised by the study

This study is principally concerned with exploritige role that the MDGs can play in
guiding or stimulating national and internationalipy reform towards the realisation
of the right to environment in Africa. Such an exption raises the following

guestions:

193 See Atapattop citnote 80 at 99 & 111.
194 See Kiss & Sheltonp citnote 81 at 22.
198 Kerry Cuomo ‘Human Rights and the Environment: @uon Ground’ (1993) 18ale JIL227.
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a) Whether there is a recognised or established tmlenvironment in Africa.
This question raises the issues of the existencee@idlatory frameworks
establishing the right at the national and regideakls; and the meaning,

nature and scope of the right as provided by thraseeworks.

b) The extent to which the right has been realisefiita. This question raises
the issues of the state of the environment in Afiés the realisation of the
right is dependent on the health of the environmerd the factors

responsible for environmental degradation and reatisation of the right.

c) Whether there is a link between poverty and envirental degradation in
Africa. This question raises the issues of thedigctausing poverty in Africa,
and the link between poverty and other causes\of@rmental degradation in

Africa.

d) Whether there is a link between the achievemethtte@MDGs and realisation

of this right in Africa.

e) Whether the MDGs can be used by African leaders, ititernational
community, and other persons interested in Africistainable development
to create the enabling environment that will tacttle underlying causes of
environmental degradation and non-realisation ef tight in Africa. This
guestion raises the issue of the normative charattdhe MDGs, and whether
the MDGs can be used in guiding or stimulating oral and international

policy reform towards the realisation of this rigitAfrica.

f) Whether the MDGs have actually influenced or leth® adoption of policies
towards the achievement of sustainable developrimeAfrica, and whether
these policies promote socio-economic reform anddggovernance as
essential elements for the achievement of sustrddvelopment objectives

including the right to environment in their texts.

1.4 Literature review

This thesis makes use of an interdisciplinary rasfgmaterials. The thematic areas of

literature to which this study is most closely tethare the following:
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o The right to environment in Africa — establishimgrhework, extent of realisation
and militating factors in Africa.

o The relationship between the achievement of the EIR@d realisation of the
right to environment in Africa

o The normative character of the MDGs and their fialeyuiding or stimulating

policy reform toward realising this right in Africa

(@) Right to environment in Africa — establishing fameworks, extent of

realisation and militating factors.

There is some literature on the right to environtmerm\frica in the form of academic
writings, reports of environmental and human rightslies like the South African
Human Rights Commission, Earth Justice, Human Righfatch, United Nations
Environment Programme (UNEP), and African MiniseriConference on
Environment, and news items. The literature willuseful to the discussion in this
thesis relating to whether the right has been &skedul in Africa, the meaning and
scope of the right as provided under the regiondl mational laws; the extent of its
realisation in Africa and factors responsible ftg hon-realisation. However, this
thesis differs from existing literature by approachthe right to environment as
established in Africa, from the perspectives of hibvcan also contribute to the

achievement of poverty reduction and sustainabkeldpment.

In addition, this thesis differs on the nature aodpe of the right as provided under
the African Charter on Human and Peoples’ Rigfftsyhich is the principal human
right instrument in Africa. Such divergence relateshe linkage of the right under
the African Charter to development. The linkage lelsAnderson to wonder if the
Charter ‘require[s] that environmental protectiordaconomic development should
be balanced off against each other, or rather that right to a satisfactory
environment may only be claimed where it will nofringe the requirements of social
and economic developmelif. Echoing similar sentiment, Atapattu argues that th

fact that the right is linked to development ‘cam interpreted as giving economic

19 Supranote 97.
1970p citnote 129 at 11.
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development preference in the event of a conflttivieen the two™® This thesis
differs by arguing that that such interpretationsicontrary to the intention of the
framers of the Charter, and thus, although thetrighn be balanced against
development, it will not necessarily take a backtsé it impacts negatively on

development.

Regarding the extent to which the right is realiaad the factors responsible for non-
realisation in Africa, this thesis agrees with fireding of the two volumes of the
African Environment Outlook as well as various oaél state of the environment
(SOE) reports that Africa’s environment is heaw:ity‘:;raded.99 It also agrees with the
conclusion of the AEO 2 that the drivers of envirental degradation in Africa vary
in nature and scoﬁ@? However, it adopts a holistic approach in disaugdactors
responsible for environmental degradation and matisation of the right to
environment in Africa. This approach is differemorh the African Environment
Outlook 2 which mostly approached the subject friiva perspectives of socio-
economic factors while neglecting the politicalttas contributing to environmental
Degradatiorf® In addition, the thesis differs from the AEO 2 bypressly not
discussing population increase among the socioasnan factors contributing to

environmental degradation in Africa.

(b) The theoretical relationship between MDGs andhe right to environment in
Africa

There is presently no evidence of any literatuneressly exploring or analysing the
link between the achievement of the MDGs and ratdia of the right to environment
in Africa. However, there is some literature on limk between the achievement of
the MDGs and enhancement of environmental condervair protection, which

arguably is inherent in the right to environmertteTiterature is unanimous that there

198 Op cit note 80 at 88. See also Boye cit note 92 at 106; and Morne van der Linde ‘African
Responses to Environmental Protection’ (2002L855A99 at 101.

199 See AEO 20p cit note 1, and AEO Jop cit note 1. For example of a national report, see
Department of Environmental Affairs and Tourism @®B South Africa Environmental Outlook: A
Report on the States of the Environment — Execi8ivamary and Key Findind®EAT, Pretoria,
2006) ; and National Environmental Management Atithg NEMA) State of Environment (SoE)
Report for Kenya, 200QNEMA, 2003). (Hereinafter Kenya SoE).

2 |pid, at 2.

2% 1bid, at 4-21.
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is a mutual link between the achievement of the MD&d enhancement of
environmental protection. For instance, Roe anw&h articulating this link through
the biodiversity conservation angle, hold the vibat poverty reduction is critical for
long term conservation success while biodiversagservation is crucial in poverty
reduction and achieving the MDG¥. They argue that biodiversity conservation is
not only relevant to the achievement of MDG 7 omiemmental sustainability, but
also MDG 1-6 in Africd®® Recognising that Africa is rich in biodiversitysmurces,
they argue that the conservation of such resoundksenable the flourishing of
biodiversity-based enterprises, which will be caliegh meeting the estimated seven
per cent (7%) annual economic growth needed forattteevement of the MDGs in
Africa, provided that the market, production oppaities and appropriate policy

frameworks exist>*

Chivian also supports the view held by Roe andoEHind endorses the biodiversity
argument® However, Chivian focuses on the specific MDGs Wwhimpact on
human healti% and argues that ‘[hJuman health is dependent eribdiversity and
the natural function of a healthy ecosystéfM.According to Chivian, biodiversity
supports human life and promotes healthifigr alia providing basic ecosystem
services; providing medicines from plants, aninzald microbes on land, in lakes and
rivers, and in the oceans; helping in medical ne$eaand supporting agriculture and
marine food weB? Chivian also lists some empirical examples of hfmliversity-
human health linkages in support of his argumeat thodiversity conservation is

necessary towards the achievement of the humathhretdted MDG£%

Similarly, the Millennium Ecosystem Assessment Panéheir report statenter alia

that changes in ecosystem services influence atipoments of human well-being

202 Op citnote 6 at 13. For similar arguments, see Dilys Ralanna Elliot ‘Poverty reduction and
biodiversity conservation: rebuilding the bridgéapril 2004) 38 (2)Oryx 137; Hazlewood et alp cit
note 48 at 144; and lzabella Koziell & Charles IcM&ill ‘Building on Hidden Opportunities to
Achieve the MDGs: Poverty Reduction Through Conaton and Sustainable Use of Biodiversity
Equator InitiativeWSSD Opinion Paper (2002).

293 pid, at 15.

2% |pid, at 17.

205 Eric Chivian ‘Beyond Wildlife- Biodiversity and Hoan Health’ in Roe (ed)p citnote 6 at 26.

206 Note that MDG 4-7 concerns human health direatipjle MDG 1 & 7 has indirect effects on
human health.

297 Op citnote 205.

298 |hid, at 26-27.

299 bid, at 27-33.
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including basic material needs for a good life,ltmeayood social relations, security
and freedom of choicg® The Panel further state that the degradation ofystem
services poses a significant barrier to the achierdg of the MDGs and the MDG
targets for 2015

In addition to the above, some literature has sbtmtink the MDGs with existing
human rights. This is the theme of the Center famidn Rights and Global Justice
(CHRGJ) Conference Repdft The majority of the CHRGJ panellists recognise the
link between the human rights and the MDGs by dissethat human rights are
essential in achieving poverty reduction, while @y reduction is essential in
securing human righf33 A panellist, Professor Sach states that ‘[t{|hevesgence of
the two sets of concerns extends beyond the sidggiritional overlap. Human rights
are instrumentally critical in ensuring empowermenaice, access to social services,
and equality before the law, and are thereforengisgén achieving poverty reduction.
At the same time, overcoming poverty is absolut&iyical in securing civil and
political rights, economic and social rights, andran security.... There is a tight
link that goes in both directions: human rights manp poverty reduction goals and
poverty reduction supports the non-economic dimensof human rights’*
However, the Report does not expressly discussealationship between the MDGs
and right to environment as most of the Reportferences to human rights are

confined to internationally recognised civil, pwi#l, and socio-economic rights.

Similarly, the United Nations Development Program{@&DP) in its 2003 Human
Development Repoft:®> while focusing principally on socio-economic andlteral

rights, as well as recognising the fact that fellisation of such rights requires more

219 Millennium Ecosystem AssessmeBtosystem & Human Well-Being: Synthe@island Press,
Washington DC, 2005) 50.
L |pid, at 61.
12 Op cit note 6. For a similar approach, see Paiofecitnote 6 at 8-10; Selim Jah&tuman Rights-
Based Approach to Poverty Reduction- Analyticalkbges, Practical Work and UNDFPaper
presented at the High-Level Seminar under GlobainBeship for Development on Right to Right to
Development, UN Office of the High Commissionerkumman Rights, Geneva, 9-10 February 2004, p
2, available at http://www.undp.org/poverty/docsiHRdoc; and Philip AlstorA Human Rights
Perspective on the Millennium Development Gdasper prepared as a contribution to the work of the
Millennium Project Task Force on Poverty and Ecoimobevelopment, at paras 50 & 70. Available at
?ltgp:llwww.huriIink.org/tooIs/H RsPerspectives_ore tMDGs--Alston.pdf.

Ibid.
214 bid, at 10-11-12; See also Paintsy citnote 6 at 8-10; and UN Secretary-General MDG Report
20030p citnote 62 at pp13-15.
250p citnote 52.
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than achieving the MDGs, states that ‘[a]chievihg fgoals will advance human
rights. Each goal can be directly linked to ecormngocial and cultural rights
enumerated in the Universal Declaration of Humaghts (articles 22, 24, 25, 26) and
other human right instruments.... The full realisatiof [these] rights requires far
more than achieving the [MDGs]. But achieving thealg is an important step

towards that end*®

This study differs from the above literature by gsly discussing the link between
the achievement of the MDGs and realisation ofridjet to environment in Africa. It
proposes that there is a substantively mutual §ekaetween the achievement of the

MDGs and realisation of the right to environmenAinica.

(c) Normative character of the MDGs and their rolein guiding or stimulating

policy reform towards the realisation to the rightto environment.

On the issue of the normative character of the MD\Gkaniet al have suggested
that the MDGs ‘arguably have the status of intéomat customary law?*’ Echoing a
similar sentiment, Joan Veon, Economist and UN hgag, observes with respect to
the Millennium Summit that this is the first timmee 1945 that Heads of State have
convened to set a programme of action to reformUNe Veon therefore argues that
because over 152 Heads of State signed the resWtilennium Declaration, the
Declaration and its goals have been ‘automaticaltprporate[d] into international
law.”*® In addition, Professor Alston in applying a slighdifferent form of

Tomuschat's test to the MDGE, as well as taking cognisance of the fact that

21%|bid. See also Professor Phillip Alston in CHRGJ Reppreit note 6 at 13.

217 Gobind Nankani, John Page and Lindsay Judge, ‘HuRights and Poverty Reduction Strategies:
Moving Towards Convergence?’ in Philip Alston andafyl Robinson (eds.), Human Rights and
Development: Towards Mutual Reinforcement (Oxfomivérsity Press, 2005) 496-497.

218 Quoted in ‘UN Millennium Declaration--"Mandate" rfglobal governanceDiscerning the Times
DigestSeptember 2000. Available at http://www.discerninigty.org/un_Millennium_declaration.htm.
For similar arguments, see Deborah K. Dunn & Gangr@er ‘Pursuing the Millennium Goals at the
Grassroots: Selecting Development Projects SerRimgl Women in Sub-Saharan Africa’ (2006) 15
UCLA Women's L.J. 71 (arguing that the endorsenoéthhe MDGs by the UN's member states qualify
the goals as official commitments that form, atsteia broad terms, part of the legal framework of
international human rights protections); and Sriigaula ‘The Right to Food: Holding Global Actors
Accountable Under International Law’ (2006) €lumbia Journal of Transnational La@91 at 789
(arguing that because of the universal participatwb states in the preparation and adoption of the
MDGs, the MDGs should be viewed as evidence ofarnaty international law).

219 Christian Tomuschat sought to depart from applytegtraditional criteria in order to evaluate the
customary status of human rights norms. Tomusafuates that ‘[t]his list of rights and/or forbidden
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‘[gJovernments of all types have not only committisgmselves to such goals, but
have insisted on their viability and feasibility tie appropriate policies are put in
place’, argues that ‘[o]n the basis of such anyamlit is submitted then that it can
plausibly be claimed that at least some of the MD&ffect norms of customary

international law??°

This thesis departs from these arguments by stdahiag the MDGs have not yet
attained the status of customary international lamg therefore, are not binding on
State parties. The basis of this assertion is whiale the thesis recognises that the
behaviour of UN member States in unanimously adgptthe MDGs at the
Millennium Summit and subsequently reaffirming theommitments to the goals in
other international forums, constitutes evidencestate practicéz,1 it is doubtful if
these commitments have been made with the requntéation to be legally bound
(opinio juris). This is because similar arguments with regardustomary status of
the entire UDHR (a document having some similagitigth the MDGs) and not to a
limited range of its component rights, has beertesiad by many scholars, and also
has not been widely endorsed by StafésThis thesis therefore argues that it is
doubtful that States which have traditionally refdsto assume binding legal
obligation with regard to the socio-economic rigitsthe UDHR, are willing to
accept such obligation with regard to the MDGs \Whieflects most of these rigHts.

On Professor Alston’s argument regarding the cuatgnaw status of some of the

acts and activities’, which in his view includeg thight to life, the prohibition of torture, thegtection

of personal freedom, and the prohibition of radiaktrimination, ‘is not so much based on actuatlsto
taking of the relevant State practice but ratherdeductive reasoning: if human life and physical
integrity were not protected, the entire idea &dgal order would collapse.” See Alstop citnote 212

at para 38.

220|hid, at paras 41-42.

221 see Restatement (Third) of the Foreign Relatioasv lof the United States (1987), s 102.
(Recognising collective state action as evidencgait practice).

22 gee Alstorop citnote 212 at para 36; Richard B. Lillich ‘The Grogitmportance of Customary
International Human Rights Law’ (1995/1996) @®gorgia Journal of International and Comparative
Law 1 at 2-7; Hurst Hannum ‘The Status of the UniveBseclaration of Human Rights in National and
International law’ (1996) 2&eorgia Journal of International and Comparativew 287 at 323-333 &
340; and Narulaop cit note 218 at 780-781, & 793-795. At the other exrgrs, some States and
scholars were unwilling to ascribe legal conterang of the Declaration's provisions per se, a$ agel
some writers that continue to reject the relevaofcthe Universal Declaration to their own societies
because of the Declaration's purportedly Westeaas. tl8ee Hannuibid, at 333-334.

223 For example, the United States have persisteaflysed to accord the status of fundamental rights
to these socio-economic rights, while most develgphations have continued to whittle down the
importance of these rights in their constitutiopabvisions by classifying them as non-justiciable
entittements. See Hannuibid, at 348; and Dejo Olowu ‘Human Rights and the Aaoice of
Domestic Implementation: The Phenomenon of Nonicdiabte Constitutional Guarantees’ (2006) 69
Saskatchewan L. Re39.
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MDGs (MDGs 1-7), this thesis argues that since hbgpesl countries (actively
collaborated in elaborating the goals) are notimgllto accept a binding legal
obligation with regard to MDG 8, it is doubtful thdeveloping countries will agree to
assume such obligation with regard to MDGs %#1n essence, developing countries
may not be willing to open themselves to globahlearcountability unless there is a

similar commitment on the part of developed coestri

Since the MDGs are contained in a declaration, wiscregarded as ‘soft’ law, this
thesis will benefit from the plethora of researchtbe normative nature of soft law
instruments. Olivier states that the contents @f isstruments are usually phrased as
policy objectives rather than legal obligationsivier further argues that states are
not under any legal obligation to implement anyc#je actions set out by these
instruments, and that their obligation lies at arahor political leveF?® Similarly,
Hunter et al state that a soft law can be used in defining tia@dards of good
behaviour corresponding to what is nowadays toxXmeaed from a well-governed
state without having been necessarily consecrateghan-force customary norft

In essence, they are confirming Olivier's view thaft law imposes moral or political
obligations. Applying this assertion to the facfstlis study, this thesis recognises
that the MDGs impose only moral and political obtigns. However, Fukuda-Parr is
of the opinion that the MDGs are more powerful sotblan mere UN declarations as
not only were the goals unanimously and universatippted, but they also specify
time limits and quantifiable outcomes, by which gmess towards their
implementation can be objectively measured and towed.??’ The effect of these
Fukuda-Parr argues, is that the MDGs have providettamework for holding
governments accountable to their MDGs obligatiorts l@cal, national, and
international levels.n essence, he is contending that the MDGs cotestitu

framework of accountabilitf?® This thesis adopts this argument, and proposés tha

224 CF professor Alston argument that the limited scopthefMDGs when compared to the expansive
nature of socio-economic rights in the UDHR, codpleith the fact that the MDGs have been
affirmed, reiterated, and restated in ways and $oemd with greater frequency and insistence than
economic and social rights have ever been, thaalit plausibly be claimed that at least some of the
MDGs reflect norms of customary international la@p citnote 212 at 22, para 42.

225 Enforcement of International Environmental La@002) 9SAJELP151 at 156-157.

226 Op citnote 10 at 254-255.

227 Fykuda-Parr lbp citnote 14.

228 |hid.
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the normative importance of the MDGs lies in thetféhat they constitute a

framework for holding governments accountable &rtMDG commitments.

On the role of the MDGs in guiding or stimulatinglipy reform internationally and
nationally towards realising the right to environmhén Africa, the thesis recognises
that there is no direct literature on the topicwedger, Mungoven is of the opinion
that the utility and instrumentality of the MDGs apowerful form of accountability
and leverage is critical in helping human rightsvigm 2 In essence, Mungoven is
impliedly recognising the role of the MDGs as anfeavork of accountability in
promoting the realisation of human rights. Howewungoven did not elaborate on
this assertion and whether he is referring to thetrto environment is doubtful, as
most of the human rights mentioned in the conferedaliberations are mostly socio-
economic and political rights. This thesis expiseasgues that the role of the MDGs
in guiding or stimulating policy reform towards lieang this right in Africa is that as
framework of accountability, they can be used tnpwte socio-economic reform and
good governance, two ingredients that are esseimiatreating the enabling
environment for tackling the political and socimaomic factors militating against

the realisation of the right.

1.5 Methodology

This study is concerned primarily with exploringwhdhe MDGs can guide or
stimulate national and international policy refotmwards the realisation of the right
to environment in Africa. The units of analysis amdts of observation in this study
are the MDGs. Units of analysis refers to the "‘WHAIT your study: what object,
phenomenon, entity, process, or event you aredsted in investigating’° The units
of analysis in a study are typically also the upitebservatiorf>! The points of focus
are the characteristics, orientations and actidrthe objects being studiet?? The
points of focus in this study are therefore the MD&pired policies adopted for the

achievement of sustainable development in Afridac&the subjects of analysis in

229 5ee Rory Mungoven in CHRGJ Conference Repprtitnote 6.

230 Ear| Babbie & Johann MoutdPhe Practice of Social Resear(®xford University Press, 2001) 84.
231 |pid, at 85.

2% bid, at 90-92.
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this study implicate policy interventions, the stwll adopt the unobtrusive or non-
reactive research approach. An obtrusive reseaachdgm involves the researcher
not intruding on the object of study? Thus, instead of eliciting information directly
from research subjects, unobtrusive research metlimd not establish a direct
relationship or interaction with the research scisi® An unobtrusive research
approach entails the use of unobtrusive method aif atollection (found data,
captured data, and retrieved data), and unobtrusie¢hod of analysis (content

analysis, analysing existing statistics, and hisahicomparative analysig}®

This study makes use of content analysis methodste@t analysis methods may be
applied to virtually any form of communicatiéif. It analyses the content of texts or
document such as speeches, annual reports, newspdpters, laws, policy
documents and constitutiof¥. The term ‘content’ itself refers to words, meaning
pictures, symbols, themes or any message that eanommunicated®® Content
analysis is therefore best suited to the purposthisfstudy as the thesis needs to
analyse laws and legislation to determine if thghtrito environment has been
established; examine existing primary documentdeiermine if the right has been
realised and factors responsible for non-realisatianalyse the Millennium
Declaration, other post-MDGs responses such as W&SP Pol, Monterrey
Consensus and conference document, Millennium+5n8u®utcome, letters and
speeches relating to the MDGs, annual reportsimglab the MDGs such the UN
Secretary-General reports, and global and natibtiaGs reports, to determine the
normative character of the MDGs as well as thedle rin guiding or stimulating
reform; and finally, examine some policies that everspired or influenced by the

MDGs to determine how they can enhance the remlisaf the right in Africa.

233 |bid, at 374. Note that both the quantitative, qualieaand participatory action research paradigms

%!Low the researcher to intrude to some degredewlbject of his or her study.
Ibid.
235 Other unobtrusive method of analysis include asiaty existing statistics, and historical/compara-
tive analysis. See Babbie & Moutdrid, at 374-404.
2% bid, at 383.
237 |bid. See also J. MoutoHow to Succeed in Your Master's and Doctoral Stidigan Schaik,
Pretoria, 2001) 155.
238 Moutonibid.
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The mode of reasoning in this study is principatiguctive in naturé® Induction
refers to ‘the process by which conclusions arevdrérom direct observation of
empirical evidence.” These conclusions are then if@d the development of
theory.?*® A study using inductive reasoning is not hypotbesiven, instead theory
is generated and built through the analysis of, meraction with empirical data
(facts)®*' The researcher looks for patterns in the dataicpdatly relationship
between variable¥? Generalisations are usually sought from the sjgetif other,
wider contexts as opposed to deductive researategtes*® In law, a good example
of inductive reasoning is provided by the methodglanderpinning the development
of the law of contracts. As observed by Samuel,mBo law did not develop a
general theory of contract; it thought in termspécific contracts based on particular
transactions such as sale, hire, pledge, and atipnl Each specific contract had its
own legal action and it was the empirical naturghaf transaction — the sale, hire,
deposit and so on — which acted asdhesaof the contract?** In essence, in order to
determine liability, Roman jurists searched withie factual circumstances of the
case in order to discover whether or not a remedyldvbe available and against
whom?* Applied to this study, since the MDGFicto senstare not legally binding,
an exploration into their role in guiding or stiratihg national and international
policy reform needs to take into cognisance theuoistances and manner in which
the MDGs were adopted, policies inspired or infkegh by the MDGs, as well as
other post-MDG responses especially subsequerd Stattice.

However, the fact that the study recognises treMDG stricto sensware not legally
binding implicates elements of deduction, therehgidating that this study is not
totally devoid of deductive reasonifilf. This is due to the fact that arriving at such a
conclusion, involves testing the MDGs against tkmmatic normative proposition

that norms or goals contained in a declarationrartelegally binding, unless they

239 Seeibid, at 156.

240 jonathan Grixhe foundations of Resear(algrave Macmillan, New York, 2004) 113. Quoting T
Landmanlssues and Methods in Comparative Politics. Anddtrction (Routledge, London & New
York, 2000) 226.

2L |bid.

242 |hid

243 |bid. See also Moutoap citnote 237 at 156.

244 5. SamueEpistemology and Method in Laildershot, Ashgate, 2002) 96.

245 Seeibid, at 96-104.

248 For deductive methodology in law, see Sanihiel, at 104-106.
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have crystallised into ‘hard law’ by virtue of imporation into a treaty or by

becoming customary international 1&W. The fact that this study uses inductive
reasoning and to certain extent, deductive reagositould not be regarded as an
absurdity as in reality, most research uses bathadtion and deduction as there is a

necessary interplay between ideas and evidenc&ctmresearch proce¥s.
1.6 Research design

A research design is a plan or blueprint of how imends conducting a researéh.

In determining an appropriate research design,muast focus on the kind of study
being planned or results aimed at, research proldemuestion, and the kind of
evidence that is required to address the researestign adequatefj° The research
problem or question serves as the principal pofntleparture in determining the
research desigfi: Babbie & Mouton list a typology of research desigrased on the
nature of questions that a particular piece of aede seeks to respond to. They
distinguish between empirical and non-empiricalsiioss®>? Regarding the former,
they further distinguished between exploratory, cdesive, causal, evaluative,
predictive and historical questioff§.Resolving an empirical question requires having

to ‘collect new data about [real world] or ...to ayss existing data>*

The principal research questions of this studyaararticulated above. They address a
‘real-life’ problem that is the issue of environn@ndegradation and non-realisation
of the right to environment in Africa, and how tMDGs can help in guiding or
stimulating policy reform towards addressing thetroauses of the problem. By
addressing a real-life problem, these questionsearpirical in nature. Specifically,
they fall under mostly exploratory questions ag/thelp in exploring the role that the

MDGs can play in guiding or stimulating policy refo at the national and

247 SeeNorth Sea Continental Shelf Cag@RG/Denmark; FRG/Netherlands) (1969) I.C.J. Rep8r
at 44 (Judgment of Feb. 20); aMilitary and Paramilitary Activities in and Against Nicaragua
(Nicaragua v. U.S.) (Merits) (1986) I.C.J. Repdrsat 99-100 (Judgment of June 27).

248 See Grixop citnote 240 at 114.

249 Babbie & Moutorop citnote 230 at 74.

220 |pid at 75.

51 |bid.

2 |bid. An empirical question addresses ‘a problem in Wdrldx “real-life” problem’, while non-
empirical question is a ‘question about “entiti@stworld 2.” Babbie & Moutoribid.

2%3 |hid, at 76-77.

%54 bid.

46



international levels towards the realisation of tight to environment in Africa.
Resolving an exploratory question usually generdiesneed for empirical research
by either collecting new (primary) data or usingsérg (secondary) dafa> The
study tackles its research questions by usingiegistata (secondary empirical data).
This can be seen from the fact that the study @sesndary empirical data in
analysing the various policy, legal and institutibframeworks establishing this right
in Africa; assessing the state of the environmemtfrica, as well as analysing factors
responsible for environmental degradation and matisation of the right in Africa;
examining the relationship between the achieveroétite MDGs and realisation of
the right to environment in Africa; determining tbentent of the right to environment
in Africa; discussing how the MDGs can guide oimsiate policy reform towards
realising this right in Africa; and analysing sop@icies influenced by the MDGs to

see how they can enhance poverty reduction andagah of this right in Africa.

Flowing from the principal questions of this studhe purpose of this thesis is
therefore exploratory. An exploratory researcharducted to ‘explore a topic, or to
provide a basic familiarity with that topi€° It is typical when a researcher examines
a new interest or when the subject of study itselélatively new?’ It usually lead to
‘insight and comprehension rather than the colbectof detailed, accurate, and
replicable data...[and that] they are essential wheina researcher is breaking new
ground, and...can always yield new insight into aitdpr research?®® Selltz et al
emphasise three methods by means of which an expigr research may be

conducted:

(a) A review of the related social science and othetient literature;

(b) A survey of people who have practical experiencethef problem to be
studied; and

(c) An analysis of ‘insight-stimulating’ examplé&%.

25 bid, at 76 & 78.

256 |hid.

257 bid, at 79.

258 |hid, at 80.

259 Cited in Babbie and Moutdbid, at 80.
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The first and third methods stipulated above arplitated in the method of data
generation used in this study vis-a-vis literatteeiew and analysis of existing data
like legislation, policies, case laws and existampirical studie$® Literature review

and analysis of existing data in turn implicateshtrusive method of data collection
especially retrieved data. The main source ofaetid data used in this study is the
internet particularly search engines such Googk its1advanced version (Google

scholar), and Westlaw.

1.7 Chapter breakdown

Chapter one is a discussion of basic issues subhaground information relating to
the aim and focus of the study, overview of congepich as right to environment and
MDGs, research questions, literature review, researethodology and design, and
justification for the study. Chapter two examinige extent to which the right has
been established in Africa by analysing the relevagional human rights and
environment regulatory frameworks and some selecibnal frameworks. The
nature and scope of the right in Africa is alsocdssed in the process. Such
examination is necessary as the MDGs cannot be taseéalise a right which is
strange to the continent. Chapter three examinesegtent to which the right to
environment is realised in Africa. This is very assary as it helps in providing an
insight into the role of the MDGs in the realisatiof the right environment in Africa.
In examining the extent to which the right has beealised in Africa, this thesis
assesses the state of Africa’s environment andhenbiasis of such assessment,
concludes that environmental degradation has redd#ére right illusory to average
African. It further examines the factors resporesifoir environmental degradation and
non-realisation of this right in Africa. For the rpose of this study, the thesis
discusses such factors under three interrelatetbrfacis-a-vis poverty, lack of

political will, and weak institutional capacity.

Chapter four discusses the relationship betweeratievement of the MDGs and

realisation of the right to environment in AfricEhis entails discussing the content of

260 For example, on existing empirical studies on stee of the environment in Africa, see United
Nations Environment Programn#frican Environment Outlook: Case Studi@sNEP, Earth Print,
2004); and AEO 2p citnote 1.
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the right as well as how the individual goals leakd complement the right and vice
versa. The motivation behind such discussion ishiow that the two concepts are
inter-linked and complementary. Thus, African leadend other bodies interested in
Africa’s development should use the opportunityspreed by the MDGs, to protect
the environment and enhance the realisation ofitifeé as an integral part of their
broader development agenda focused on poverty tieducand sustainable

development.

The main focus in chapter five is how the MDGs gaide or stimulate national and
international policy reform aimed at tackling thederlying causes of environmental
degradation and non-realisation of the right toiremment. This involves discussing
the normative character of the MDGs, role of the G&dDas a framework of

accountability in guiding and stimulating policyfaem, and the meaning of good
governance as it relates to the protection of thdrenment and realisation of the
right to environment in Africa. Chapter six is antiouation of chapter five. It

analyses the policies influenced by the MDGs t@deine how they can contribute to
environmental protection and realisation of thehtign Africa. Chapter seven

concludes the study with recommendations on howic&fr leaders and the
international community can use the opportunityspreed by the MDGs to enhance

environmental protection and realisation of thétrig environment in Africa.

1.8 Justification for study

This study is motivated by the need to find a sotuto the problem of environmental
degradation and attendant non-realisation of ttlet io environment, an established
human right in Africa. It recognises that the pesblof environmental degradation in
Africa is not lack of regulatory frameworks, butvaives wider issues that go beyond
Africa’s borders. It therefore takes a holistic eggzh towards tackling the problem
of environmental degradation in Africa. In takidgstapproach, this thesis in essence
is advocating that problems of environmental degtiad and non-realisation of the

right to environment do naimpliciter involve issues such as lack locus standi
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lack of access to environmental information, anck laf access to environmental
justice. While these issues are relevant, thisysprdposes that they fall under wider
socio-economic and political factors responsible davironmental degradation in
Africa such as poverty, weak institutional capaciyd lack of political will to
enforce existing or adopt new environmental regost An attendant consequence
of taking a holistic approach to a legal problenthist any solution proposed must be
comprehensive enough to tackle factors causingl@mbHence, the argument in this
study that the MDGs provide a framework of accability which can be used in
promoting good governance and socio-economic refdwo ingredients that are
essential in creating the enabling environmenttéokling the underlying causes of

environmental degradation and subsequent non-agialisof the right in Africa.

The topic chosen for this study is thus timely apgropriate insofar as an attempt is
made to find a fresh perspective as well as holegiproach to tackling the problem
of environmental degradation and non-realisationtha right to environment in
Africa. The study recognises poverty as the mauseaf environmental degradation
in Africa and thus, attempts to link the MDGs whiahe principally a poverty
reduction programme with the promotion of enviromtaé protection. In addition, by
promoting the MDGs as a framework that can helpcrieating the enabling
environment for tackling the underlying causes n¥imnmental degradation, this
study attempts to use the massive political comenitisiand consciousness generated
by the goals in repositioning environmental pratectin the global Agenda. Such
repositioning is necessary as development and pogsadication have more recently
taken centre stage in the international af@hahus, instead of following some
writers in bemoaning the supremacy of developmet poverty reduction in the
world stag€® the analysis in this study shows that the momenamu political
commitments generated by the MDGs, can be usedivabgiby environmentalists
and other persons or bodies interested in Africaisstainable development.
Furthermore, this study contributes to the undaditay of the relationship between
poverty reduction and the protection environment,apguing that one cannot be

achieved independently of the other, especiallyeiation to Africa, where most of

261 5ee Paolo Galizzi ‘From Stockholm to New York, R and Johannesburg: Has the Environment
Lost its Way on the Global Agenda? (2006)Rt#dham Int'l L.J.952.
262 gee Galizzibid, at 990-1007.
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the population are rural-based with attendant higpendence on environmental

resources.

This study constitutes an original contributionkisowledge. It is the first formal
analysis of the role that the MDGs can play in qugdor stimulating national and
international policy reform towards the realisatioh the right to environment in
Africa. However, this thesis is not the first studyidentify the normative importance
of the MDGs as there exist two scholarly articlgsHukuda-Parr asserting that the
MDGs constitute a framework of accountabifity. Despite this, this study is still
original as it takes the assertion further by asialy the exact nature of this
accountability framework, and the obligation it ioges. It is also the first formal
study that expressly states that the MDGs, asraewark of accountability, can be
used to promote socio-economic reform and good mawvee. Other areas of
originality in the study relates to determining timeaning, nature and scope of the
right to environment in Africa; the content of thight; factors responsible for
environmental degradation in Africa; and naturetlodé relationship between the
MDGs and the right to environment in Africa. On tlagter, it should be noted that
while there are some scholarly articles on the bekween environmental protection
and achievement of the MDGs in Africa, none examsueh linkage from the
perspective of the right to environment as is darthis study. This is very important,
as while it can be argued that the right is inhenerenvironmental conservation, it
cannot be assumed that all environmental conservatiforts inevitably lead to the

realisation of the right in Africa.

263 0p citnote 13.
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CIRAER TWO

RIGHT TO ENVIRONMENT IN AFRICA: LEGAL, POLICY AND
INSTITUTIONAL FRAMEWORKS

2.1 Introduction

In the introduction to this thesis, it was statbdttthe aim of this study is to analyse
the role of the MDGs in guiding or stimulating pyli reform nationally and

internationally towards the realisation of the tigh environment in Africa. This

raises the questions vis-a-vis whether there iseatablished human right to
environment in Africa, and the extent to which tight has been realised in Africa.
This chapter tackles the first question. In taaklithis question, this thesis also
determines whether the ‘framing’ of the right isynected to achievement of poverty
reduction and sustainable development. The tertabishment’ as used in this thesis
denotes the extent to which legal, policy, and itimsbnal frameworks for the

protection of this right have been adopted at #ganal, sub regional and national
levels in Africa. Resolving this issue is pertindnk to the fact that the MDGs cannot
provide a framework for the realisation of a rigjmt is strange to Africa. This thesis
submits that this right is established. This isaappt from the fact that legal, policy
and institutional frameworks establishing this tigind protecting the environment

abound at the regional, sub-regional and natienals.

On the question of whether the framing of the rigitonnected to the achievement of
poverty reduction and sustainable development|viespthe issue is very important
because if such connection exists, then effortsegetowards the realisation of the
right in Africa can help in the achievement of pdyereduction and sustainable
development objectives including the implementatddrMDGs. In this regard, it is
further submitted that such connection does exisha legal, policy and institutional
frameworks protecting the environment and estaiblisthis right in Africa impliedly,
and to a certain extent, expressly recognise thkadje between environmental

protection and poverty reductidriThis can be seen from the fact that irrespective o

! For example, the African Charter on Human and RsdfRights links the right to socio-economic
development while the African Convention on the €xmwation of Nature and Natural Resources
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whether these frameworks are environmental or huriggm instruments, they were
enacted or adopted by African countries within ¢oatext of poverty reduction and
sustainable developmehfhus, it can be argued that Africa’s attempt tosesve the
environment (including the provision of the humaght to environment) whether at
the regional or national levels, is overtly anttoogntric as African leaders subscribe
to the view that environmental conservation must Io@ inimical to, but should
contribute to the overall socio-economic developneémuman beings. This tone was
set very early in the first five preambular pargipgof the African Convention on the
Conservation of Nature and Natural Resources (fdgi€onvention§, which

provides:

‘FULLY CONSCIOUS that soil, water, flora and faurakources constitute a
capital of vital importance to mankind;

CONFIRMING, as we accepted upon declaring our astie to the Charter
of the Organisation of African Unity, that we kndwat it is our duty “to

harness the natural and human resources of ouiineantfor the total

advancement of our peoples in spheres of humaragodg’;

FULLY CONSCIOUS of the ever-growing importance dtural resources
from an economic, nutritional, scientific, educaad cultural and aesthetic
point of view;

CONSCIOUS of the dangers which threaten some o$ethereplaceable
assets;

ACCEPTING that the utilization of the natural resmes must aim at
satisfying the needs of man according to the acagrycapacity of the

environment?

2.2 Historical perspective

However, environmental protection in Africa did resart with the establishment of

these formal regulatory frameworks, as the pravactf the environment was an

obligates the contracting parties to ensure coasiery, utilisation and development of environmental
resources with due regard to the best interestidnad) the socio-economic development of the people.
In addition, most of the environmental policy do@nts at the regional level like the NEPAD
environmental Action Plan expressly recognise thatenvironment must be conserved in such a way
that it accelerates poverty reduction and susténddvelopment.
2 For example, on the contribution of the AfricanaBter on human and People’s Rights to sustainable
development in the region, see Fatsah Quguefdtizan Charter on Human and People’s Rights: A
Comprehensive Agenda for Human Dignity and SuskéénBemocracy in Afric§New York: Kluwer
Law International, 2003) 366-370, & 778-799; and@ji. UmozurikeThe African Charter on Human
and Peoples’ RightéMartinus Nijhoff Publishers, 1997) 127-130.
3CAB/LEG/24.1. Available at http://www.africauniomggOfficial_documents/Treaties_%20Conven
Eions_%ZOProtocols/Convention_Nature%20&%20NatLReB_ources.pdf.

Ibid.
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integral part of the religious, cultural and soclde of Africans before their
colonisation and subsequent independence. In nuoat parts of Africa, practices
aimed at the protection of the environment thatehstvetched back many generations
still subsist. These include designation of sadoedsts, groves, rivers, and animals,
designated market periods and locations, designaathing and laundry places in
streams and rivers and prohibition of defecatingirimating in village amenities like
roads, rivers and strearﬁmfringements of these practices are generallanegd as
taboo, and are usually met with strict sanctioks payment of fines, appeasement of

the gods through sacrifices and in extreme cagesnemunicatior?.

These pre-colonial conservation practices weredasdhe traditional African notion
of the unity of humanity and nature, and theref@mphasized conservation and
sustainable utilisation of natural resources by ./maimese practices to a certain
extent, account for the pristine condition of tregumal environment in Africa before
colonization® As observed by Murombezi, ‘...by the time the “gredtenturers’...

in the mould of Henry Morton Stanley, or the missiges in the form of the Moffats
and Livingstone arrived in the region, they coudgart that the region was teeming
with wildlife, that the forest were dense and utised, and that the landscape was
generally pristine® These practices still exist in varied forms in modAfrica and
have been responsible for the wholesome environthahtan be found in some rural

areas in Africd? In addition, they guarantee that the inhabitarftsuch villages

® In the author’s rural town, Ukpor in Nnewi Soutlodal Government Area of Anambra State in
Nigeria, the small python and green snakes aradedaas sacred animals dedicated to the gods of the
land. In addition, the ‘Ubu’ river that flows thrglh Ukpor and other neighbouring towns is generally
regarded as sacred. The killing of these animalsvfatever purpose or fishing in the river is dtyic
prohibited. See also Achoka Awori ‘African Perspeeton Environment and Developmenitoice
From Africa UN-NGLS, available at http//www.unngls.org/docungptiblicastions.en/voices.africa/
number5/vfa5.04.thm#top; and James C. MuromPBegicolonial and colonial conservation practices
in southern Africa and their legacy tod@JCN, February, 2003) 2, available at http://wwen.org/
themes/ceesp/Publications/TILCEPA/cca-jmurumbedi#fl.p

® See G.O. Anoliefo, O.S. Isikhuemhen & N.R. Ochiavironmental Implications of the Erosion of
Cultural Taboo Practices in Awka-South Local Goweent Area of Anambra State, Nigeria: 1. Forest,
Trees, and Water Resource Preservation’ (2003)obgnal of Agricultural and environmental Ethics
281 & 289-293. Available at http://www.springerliskm/content/k3n1712588478382/fulltext.pdf.

" Awori op citnote 5; and Murombexzip citnote 5 at 4.

8 There is the argument that in the areas of wild, lthat because of technological limitations,
indigenous hunter-gatherers did not adversely afferpopulation of big game. See Murombegzicit
note 5 at 1.

? Ibid.

9 For example, in my village Amihe Ukpor, the ‘Onyew’ forest, a pristine old growth forest
dedicated to the principal deity of the village Y@mkwu’ is still practically untouched. While the
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would enjoy a healthy or wholesome environmentméity be argued that while the
express recognition of the right to environmera recent development, what the right
embodies, the right of every African to an envireminthat is not harmful to their

health and well-being, is implicit in these anciemnservation and management

practices.

However, the ability of these ancient conservafwactices in protecting Africa’s
natural environment has been weakened by coloaisatindependence, and the
subsequent massive drive for economic developnmedifrica.* It should be noted
that the efficacy of these practices is heavilyetefent on the inhabitants of these
rural towns and villages existing as a homogenas With colonisation, came the
transformation of hitherto rural towns into urbareas. It also brought about
migration to urban areas in search of better incorhe subsequent independence of
African States did not alter this trend. The depaient of urban areas and the
subsequent rural-urban migration contributed taucal disintegration of both urban
and rural areas with adverse consequence for tieoement, as their traditions that
honour nature and maintain the man/nature balanee wradually eroded. In
addition, Christianity, which is closely associateith colonisation, introduced a
system of beliefs that questioned the religiousisha$ these practices and their
enforcement institutions as their sustaining systafirbeliefs, taboos, myths and

totems were branded as ‘ungodty.

Furthermore, colonialism led to the establishmdrfoomal administrative structures
that took over the administration of Africa’s natliresources from the traditional
system. However, such administrations were meantipally to serve the interest of

foreign merchants and their home governments ire#pdoitation of Africa’s natural

villagers are allowed to collect firewood and othen-timber products from the forest, the fellifg o
timber is strictly prohibited.

" See Richard Griggs ‘The Cultural Dimensions of iEsnvmental Decision-Makinglndependent
Projects Trust (South Africapvailable at http://www.gdrc.org/decision/edm-ctétintml; and Daniel
W. BromleyEnvironment and Economy: Property Rights and PuBbticy (Blackwell, Oxford, 1991)
106 & 110- 128.

2 see African Conservancyhe Environmental and Cultural Disintegration ofrié4, available at
http://www.africanconservancy.org/about/documemtdslem_1206.pdf; and Anoliefo et a@p citnote

6 at 282-283 & 285.

13 See Murombeazip citnote 5 at 1.
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resources and not in their sustainable use andgearent* As observed by Boahen
‘[the] main raison d’etre [of colonialism] was thethless exploitation of human and
material resources of the African continent to #uvantage of the owners and
shareholders of expatriate companies and metrapolijovernments and their
manufacturing and industrial firm&'Thus, the booming trade in wildlife products
led to the hunting of Africa’s wildlife almost tdvé brink of extinction to satisfy the
western world’'s exotic taste for ivory, luxury ga@odand other non-essential
psychosocial desiréS.In addition, Africa’s forests were indiscrimingtedecimated

to cater for timber needs of an industrialisingdp, while extractive industries were

established for the mining of Africa’s precious aistfor export to Europ¥.

The colonial governments did make efforts to artést rapid degradation of the
environment by promulgating environmental reguladi@t the regional and national
levels. However, these regulations were sectorathay addressed only specific
natural resources valuable to the colonial admimtisins’® Also, they were mostly
‘use-oriented’ as their specific focus is on thieadtion and exploitation of natural
resources rather than managentéifor example, in the area of wildlife conservation,
their efforts were limited to the preservation @nte stocks that are increasingly
being depleted at an alarming rate in order to ajtae continuing access to such
species by elite white hunteéfsFor environmental issues other than natural ressur
conservation, the colonial administrations tookidimentary approach to such issues
by treating them as merely involving environmendgahitation or purely a health

problem?* Thus, for complex environmental issues like potaen or hazardous

14 See John Agbonifo ‘The Colonial Origin and Perpéin of Environmental Pollution in the
Postcolonial Nigerian State’, at pp4-5. Availabtehtp:/lilt.ilstu.edu/critique/fall2002docs/jaghifo.

pdf.

5 A. A. BoahenAfrican Perspective on Colonialistithe Johns Hopkins University Press, Baltimore,
1987). Quoted in Agbonifibid.

6 See Aworiop citnote 5.

7 Ibid.

18 For example, the 1933 London Convention (ConvenRelative to the Preservation of Fauna and
Flora in their Natural State) adopted by Africatdanial masters and which entered into force on 14
January 1936, has as its main objective —the prasen of plants and animal species that are védduab
and popular with trophy hunters.

9 See D. Bondi Ogolla ‘Environmental Law in Africétatus and Trends' (October 1995)
International Business LawyecCited in International Union for Conservation Mature (IUCN)An
Introduction to the African Convention on the Camsgion of Nature and Natural ResourcisCN
Environmental Policy and Law Paper No. 56 (2004) 1.

20 See Murombezip citnote 5 at 6-11.

2L Cf E. O. Akanki ‘Air Pollution Control Law’ in J. AOmotola (ed.Environmental Law in Nigeria
Including Compensatio(aculty of Law, University of Lagos, 1990) 202.
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wastes emanating from the activities of transnalimompanies that pollute the air,
water and land, there were little or no legislag¥orts by the colonial administration
to control thenf? As observed by Feris with regard to the asbestiessdn South
Africa, ‘[tlhe lack of safety standards in miningearations and neglect of the then
government to regulate the industry meant thatugoh of the environment
inevitably occurred and the exposure to asbestab diee results on both the

workforce and the surrounding communitiés.’

The 1950s and 1960s marked the granting of indepperedto the colonised African
States. Due to the economic underdevelopment sktl¢ates, their most important
priority was seen to be economic developnférthey undertook the realisation of
this objective without adequate consideration f& énvironment as new and heavy
industries and industrial complexes were estaldishad large areas of forest cleared
to establish intensive agriculture, industries, kats, as well as houses for the
teeming urban populatidii.In addition, in their bid to earn much neededrima and
external revenue, concessions were granted to auegéor timber logging in rural
and sometimes sacred forest, while mining and imfgilllicences were issued to
companies without adequate consideration of th&r@mwental and cultural impacts
on the rural communities where usually most of chede oil and other minerals are
situated’® As aptly observed by Anago with regard to the enhental consequence

of Nigeria’s earlier industrialisation drive:

‘[tihese industrial activities, with their poteriga for environmental
degradation and pollution were carried out in aoamtrolled manner, leaving
a legacy of: [d]eterioration of health quality ageheration of health hazards,
[d]estruction of flora and fauna, [p]ollution of vea resources, [a]ir and noise
pollution, [d]estruction of traditional economic fiastructures within

22 See Agbonifoop citnote 14 at 6; L. Feris ‘The Asbestos Crisis-the dNésr Strict Liability for
Environmental Damage’ in Robyn Stein (edgcture Mimeograph: Environmental LaWart B
(University of Witwatersrand, 2004) 859 at 862¢d&aewyn Peart & Jessica Wilson ‘Environmental
Policy-making in the New South Africa’ (1998)SAJELP237 at 238.

*® Ibid, at 860.

24 See Shadrack W. Nasong'o & Wilfred N. Gabsa ‘Eowinental Policy and Politics of Ecologism in
Cameroon and Kenya’, at pp 76 & 89. Available ap:Mvww.jsdafrica.com/Jsda/Fallwinter2000/
articlespdf/ARCEnvironmental%20P olicy%20and%20th8#aitics%200f%20Ecologism.pdf.

% |bid, at 76-77 See also Anoliefo et ap cit note 6 at 286; and Ifeanyi Anadenvironmental
Assessment as a Tool for Sustainable DevelopméetNigerian ExperiencelIG XXII International
Congress, Washington D.C. USA, APRIL 19-26, 2002,23. Available at http://www.fig.net/pub/
fig_2002/Ts10-3/TS10_3_anago.pdf.

26 Seeibid. See also IUCMp citnote 19; and Bromlegp citnote 11 at 128-131.
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communities hosting some of these high poweredsinvents. Policies aimed
at integrating development programmes with envirental issues at planning
stage were non-existent. Governments focus was rmuami exploitation of
natural resources for rapid development with sceegard for resource
conservation and sustainabiligy.’

This scant regard for the environment was alsoesntict the regional level as the
Charter of the now defunct Organisation of Afriddnity (OAU) formed by newly
independent African States on 25 May 1963, made erpress reference to
environmental protectioff. What could be construed as implied references to
environmental protection can be seen in the thiedumbular paragraph of the Charter
that speaks of the duty of African leaders to ‘lessthe natural and human resources
of our continent for the total advancement of oaogles in all spheres of human
endeavourd® and the objective of the OAU to coordinate anderisify their
cooperation and efforts to ‘achieve a better lifiethe peoples of Africa® The OAU
sought to change this state of affairs in 1968 thypting the Algiers Conventiot],
which is the first comprehensive regional environtaéconvention, in an attempt to
address Africa’s environmental concefAisthe Convention covers a wide range of
environmental issues such as soil, water, faunaflara protected species, traffic in
specimens and trophies, and conservation areas. mdtsbly, it moved away from
the ‘use-oriented’ colonial notion of nature consgion, and introduced innovative
approaches such as promoting the conservationaimhal use of natural resources
for the benefit of present and future generatiasswell as emphasizing the principle
of common responsibility for environmental manageméy African stated®
However, the adoption of the Convention did notehdle anticipated effects of

stimulating further environmental developments aitlat the regional or national

2" Op citnote 25 at 4. See also Nasong'o & Gabsaitnote 24 at 80-81.

% It can be argued African leaders at that pointiime did not see environmental protection as
meriting their attention in view of their econonbackwardness and the fact that most of Africa was
still under colonialism.

29 See the Preamble, Organisation of African UnitA{) Charter. Available at http://www.sahistory.
org.za/pages/specialprojects/african-union/chdutisr.

*ibid, at art iii (3). See also Qugueroog citnote 2 at 364.

%1 Supranote 3.

% This Convention has been described as the ‘mostprehensive multilateral treaty for the
conservation of nature yet negotiated.” See S.drysternational Wildlife Lawm(1985) 115. It should
be noted that before the Convention, there are athreventions with specific aims like the Conventio
of the African Migratory Locust Organisation, adegitoy 22 African States on 25 May 1962 in Mali
and entered into force on 13 April 1963; and thgt&Sanitary Convention for Africa, adopted at
Kinshasa (Congo DRC) on 13 September 1967, (ndhyferce).

¥ See IUCNop citnote 19 at 4.
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levels in Africa, where most nations until recenthacked comprehensive

environmental regulatory framewotk.

The late 1980 and 1990s witnessed an increaseviroamental consciousness on the
part of African leaders, as they became increagiaglare of the actual and potential
negative effects of persistent degradation of therenment and natural resources on
human health and well-beirig.Several factors were responsible for this incréase
environmental consciousness. These include the U®it2d Nations on the Human
Environment (UNCHE) and subsequent 1992 United dwati Conference on
Environment and Development (UNCED), that triggelnedyhtened global activity in
the area of environmental awareness and managéﬁﬂm;menace of toxic waste
dumping in Africa evidenced by the dumping of towiaste in 1988 at Koko, Nigeria,
and recently in Cote d'lvoire in 2006;and with reference to South Africa, the
abolition of the apartheid policy and regime thatvén had adverse environmental
consequence®. The increase in environmental consciousness ammzan leaders
led to the establishment of legal, institutionaldapolicy frameworks for the
protection of the environment at the regional, sedfional and national levels. It will

be instructive to examine these frameworks in tetai
2.3 Regional regulatory frameworks

This section discusses the regional regulatory émmanks that establish the right to

environment in Africa. The focus will be on the &kgpolicy and institutional

% See Morne van der Linde ‘African Responses to EBmvhental Protection’ (2002) 35ILSA 99 at
101; Nasong'o & Gabsap citnote 24 at 86-87; Yemi Osibanjo ‘Some Public Lawn§iderations in
Environmental Protection’ in Omotola (eap cit note 21 at 129; O.A. Bowen ‘The Role of Private
Citizens in the Enforcement of Environmental LawsOmotolaop cit note 21at 153; Akankiop cit
note 21 at 202; and Jennifer A. Storm ‘South AfisdNew Environmental Policies: Making Green the
New Dominant Color’ (1997) &eorgetown Int'l Envtl. L. Re®41 at 644.

%5 See van der Lindibid, at 101-102; Nasong'o & Gabsa citnote 24 at 78-80 &90-91; and IUGdp

cit note 19 at 1-2.

% See IUCNIbid, at 1;Nasong’o & Gabsabid, at 87; and Michael Ochieng Odhiambo ‘Legal and
Institutional Constraints to Public Interest Litigen as a Mechanism for the Enforcement of
Environmental Rights and Duties in Keny8NECE Conference Proceedings Volume Rifth
International Conference on Environmental Complkéarand Enforcement 16-20 November 1998,
Monterey, California, USA., 265 at 266, availabidtp://www.inece.org/5thvol2/odhiambo.pdf.

37 See van der Lindep citnote 34 at 101-102; and K. M. Mowoe ‘Quality of &iaind Environmental
Pollution and Protection’ in Omotola (edjp citnote 21 at 181.

% See Peart & Wilsonp citnote 22 at 238-242; and Phia Steyn ‘The Lingeringibnmental Impact
of Repressive Governance: The Environmental Legétlie Apartheid Era for the New South Africa’
(December 2005) 2 (Flobalizations391 at 392-400.
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frameworks adopted or instituted at the regionatliéor the protection of the right in

Africa.

2.3.1 Legal and policy frameworks®®

(a) African Charter on Human and Peoples’ Rights

The African Charter on Human and Peoples’ Rightscivlis the foremost human
rights instrument in Africa was adopted by Africlleads of States and government
during the eighteenth ordinary assembly of the nief®rganisation of African Unity
(OAU, now replaced by the African Union (AU) in 2June 1981, at Nairobi,
Kenya®® The Charter presently enjoys region-wide ratifat It was adopted to
promote and protect human and peoples’ rights amelddbms in a continent where
human rights violations are the noffmAs observed by Ouguergouz, the impetus for
the adoption of the Charter ‘was a series of eventhie continent of Africa itself
which lead directly to the decision of African rdeo lay the foundations for regional
human rights legislation. The focusing of interaaél public opinion on the, to say
the least, singular conduct of some of their cglless meant that African leaders
could no longer remain indifferent as they saw @dt$ image in the world being

tarnished still further®

The Charter is innovative and different from exigthuman rights instruments as it
embodies Africa’s perception of human rigfitslhe aim of the African experts who

drafted the Charter was to create an instrumerit wioalld be based on African

% For the policy frameworks, the important documisrthe Action Plan of the Environment Initiative
of the New Partnership for Africa’'s Development (NED-EAP), which was adopted by the Summit
of African Union in July 2003 at Maputo, Mozambigug¢owever, NEPAD-EAP makes no express
reference to the right to environment. Its impoctalties in the fact that its implementation is hita
the realisation of this right in Africa as it aims improving environmental conditions in Africa, in
order to contribute to the achievement of econogrimnth and poverty eradication; and to build
Africa’s capacity to implement regional and intdioaal environmental agreements, as well as to
effectively address the African environmental ofadles within the overall context of the
implementation of NEPAD. See New Partnership forigsfs Development (NEPADAction Plan of
the Environment Initiative of the New Partnership Africa’s developmertune 2003), at para 38.

‘0 OAU Doc.CAB/LEG/76/3 rev.5, 2ILM 58 (1982), entered into force 21 October 1986 r¢itafter
African Charter).

! See Ouguergouwzp citnote 2 at 37

2 bid.

“3|bid, at 41-42.Seealso Rachel Murra§he African Commission on Human and Peoples’ Riahts
International Law(2000) 10.
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traditional philosophy and responsiveness to the needs of Africd” The most
important of such needs was identified as poveeguction and achievement of
socio-economic development in the regforfo achieve this purpose, the Charter
provides for extensive civil and political rightas well as socio-economic and
cultural rights. These rights are essential to dbbievement of poverty reduction
objectives including the MDGs, and promotion of lammdignity as they ensure
empowerment, voice, access to social services,eandlity before the laf’. Most
importantly, the Charter recognises that an indigiccan only enjoy his dignity if he
enjoys not only his civil and political rights, al$is socio-economic and cultural
rights, and therefore, places both sets of rightshe same pedestal by treating them
as indivisible, interlinked and mutually reinforgif¥ Such mutual reinforcements
create ‘synergies that contribute to poor peopteiiseg their rights, enhancing their
human capabilities and escaping from poveftyThe Charter also incorporates
peoples’ rights or the so-called ‘rights of solitidras well as the concept of duties of
[

the individual® With respect to the right to environment, the @vais the first

binding albeit regional instrument to expressly edhpthis right as outlined below.

“ This is reflected in the fourth and fifth preanduparagraphs of the Charter which provide that
‘[r]eaffirming the pledge they solemnly made in idl¢ 2 of the said [OAU] Charter to eradicate all
forms of colonialism from Africa, teoordinate and intensify their cooperation andreffto achieve a
better life for the peoples of Africa....’; and 4#fing into consideration the virtues of their higtal
tradition and the values of African civilization igh should inspire and characterize their reflecon

the concept of human and peoples' rights.” The fon¢his underlying philosophy was laid down by
the late President Leopold Senghor in his openittyess to the meeting of the African experts held i
Dakar, Senegal, from 28 November to 8 December .1B7Bis address, he urged the experts to ‘use
their imagination and draw inspiration from Africamaditions, keeping in mind the values of
civilisation and the real needs of Africa’. See &ge by His Excellence Leopold Sedar Senghor,
President of the Republic of Senegal, OAU Doc. Q&R5/67/5.

5 See Senghor’s opening addrésis. See also the observation of the discussion ldad®eminar on
the Study of New Ways and Means for Promoting HuRights with Special Attention to the Problems
and Needs of AfricaDar es Salaam, United Republic of Tanzania, 2®i@xa- 5 November 1973, UN
Doc. ST/TAO/HR/48, at p.22, para iii.

“6 See United Nations Development Programme (UNB#&han Development Report: Human Rights
and Human Developme@WNDP, 2000) 74-77, (hereinafter HDR 2000); andf€ssor Jeffery Sach in
Center for Human Rights and Global Justitaman Right Perspective on the Millennium Develagme
Goals: Conference RepofNew York: NYU School of Law, 2003) 10-11. Availabht http://www.
nyuhr.org/images/NYUCHRGJMDGREPORT2003.pdf, (heaftear CHRGJ Conference Report).

4" See para 7, preamble to the African Chastearanote 40. See also Ouguergayz citnote 2 at 13-
14; and Umozurikep citnote 2 at 41-42.

“8 HDR 20000p citnote 45 at 73. (Hereinafter HDR 2000).

9 See Ouguerotibid, at 57-58; and Murragp citnote 42
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() Right to a generally satisfactory environment Article 24)

Article 24 of the Charter provides that ‘All peoplsehall have the right to a general
satisfactory environment favourable to their depaient.’ The inclusion of this novel

right in the Charter is an acknowledgement by rigsniers of the importance of the
right to environment to Africa’s socio-economic d@mpment as well as the

realisation of other human rights in Africa. Thiancbe seen from the fact that the
right aims to promote an environment of such quatitat is favourablgo the

development of African peoplas observed by Ouguergouz:

‘For a great many African peoples, these variogeets of the problem of the
natural environment are of vital importance. Faenthas others, a “general
satisfactory environment favourable to the develepthalso means a quality
environment: in other words, relatively unpollutedr and water, the

protection of the flora and fauna which are patéidy important as they

sometimes form an integral part of the traditionaly — food and medicine for
example — of certain African peopf®.’

However, the right as contained in the Chartermigue and ambiguous with regard to
its meaning and scopéThis vagueness can be seen from the fact thathiaeter did
not give any clear indication of the meaning of tteems ‘satisfactory’ and
‘environment’ used in framing the right. Nevertreseit can be argued that the term
‘environment’ refer to both the natural environmeanprising living (biodiversity or
ecosystem), and non-living or man-made componehthe natural world, as the
Charter envisagea general satisfactory environment favouratiethe development
of African people’? Using such expansive interpretation enables nbt parsons
whose access to streams, rivers, land and cleanhasr been impeded by
environmental degradation but also those whoseyergat or access to their homes
and other buildings, as well as shrines, sacredegrand other cultural monuments,

to rely on the provisions of section 24 of the Afm Charter for appropriate relféf.

%0 Op citnote 2 at 364.

* It has been argued that such ambiguity is symptioro&the vague and laconic way in which much
of the Charter is drafted. See Robin Churchill ‘Eommental Rights in Existing Human Rights

Treaties’ in Alan Boyle & Michael Anderson (edsjuman Rights Approaches to Environmental
Protection(Oxford University press, 1998) 90 at 106. See asvder Linde ogit note 34 at 106.

®2 Other meaning of the term ‘environment’ includestiag, situation, background and location. See
chapter one of this thesis at pp20-22; and Ouguergp citnote 2 at 361.

% |t appears that courts in South Africa subscribeah expansive interpretation of the term
‘environment’, and thus, are willing to uphold thight where it can be proved that the non-natural
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As aptly suggested by Jan Glazewski with regardheo interpretation of the term

‘environment’ under section 24 of the South Afric@onstitution’*

the term [should]
be broadly interpreted to include not only our tielaship with natural resources but

also our cultural heritage as well as the urbarirenment.®

In addition, the term ‘satisfactory’ is ambiguous iaican refer to clean, adequate,
acceptable, reasonable, suitable, fitting, polhufi@e, healthy or pleasing when
gualifying the right to environment as used in earter. The ambiguity of these
qualifying terms may make the interpretation of thight by the court,
environmentalist and human rights scholars diffictilon the other hand, as argued
by van der Linde, ‘...it could possibly assist pag&ty in that it allows for a wide and
more flexible interpretatiort’ The effect of this ambiguity is that the meanirighe
term ‘satisfactory’ is now a matter of subjectivaue judgement: Flowing from the
above, it is submitted that the best way out of ttefinitional muddle is for the
courts, environmentalist and human rights schdlamsach specific context to adopt
such meaning of the term ‘satisfactory’ that wdlrmuch as possible give effect to the
intention of the Charter’s framers, that is, guéeaimg for average Africans, the right
to an environment of such a nature that will enshegr overall economic, social and

cultural development’

Such interpretation will make it possible to widiwe scope of the right to cover any
instance of environmental degradation that is ioahto socio-economic development

of African citizens and not be limited only to pdibn, dumping of toxic wastes and

aspects of the environment are affected by polugiod other environmental degradation. Biaster

of Public Works and others v Kyalami Ridge Envirenial Association and anoth2001 (3) SA 1151

at 1178 C-J, (the Constitutional Court held that Respondents (Kyalami residents) have not shown as
a probability that the action of the governmentestablishing a camp for displaced people at the
premises of the Leeuwkop prison will have a sigaifit effect on the environment); akichange
Investments (Pty) Ltd v Cape Produce Co (Pty) lnd athers2004 (2) SA 393 at 411J-413D,
(although the allegation that th& fespondent’s polluting activities have adverseatffinter alia on

the materials in the premises of the first defetheas not proved).

*¥ See Constitution of the Republic of South Africet,A1996.

%5 Jan GlazewsKEnvironmental Law in South Africzed (Lexis Nexis Butterworth, Durban, 2005) 76.
%6 See Churchilbp citnote 51 at 106; and van der Momye citnote 34 at 106.

" Ibid. See also Morne van der Linde & Lirette Louw ‘Ciolesing the Interpretation and
Implementation of Article 24 of the African Charten Human and Peoples’ Rights in Light of the
SERACCommunication’ (2003) African HRLJ167 at 174.

%8 Alan Boyle ‘The Role of International Human Rightsw in the Protection of the Environment.’ In
Boyle & Anderson (eds)p citnote 51 at 50.

%% Seeibid, at 50-51.
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wastes generall§ This is reflected in the decision of the Africamrmission on
Human and Peoples’ Rights (African Commission)Siocial and Economic Rights
Action Center (SERAC) and another v Federal ReputfliNigerig® where without
expressly clarifying the meaning of the term ‘datitory’, the Commission’s view of
the meaning of the right to a satisfactory envirenircan be gleaned to inclushger
alia an environment free from pollution and ecologicafjchdation, and environment
of such quality that can secure an ecologicallytesoable development and use of
natural resource.

Furthermore, the Charter linked the right to as$atitory environment to the issue of
development. The Charter did not define the meawinghe term ‘development’.
Despite this omission, it appears that the Chasavisages socio-economic
development. This is arguably based on the prethaethe drafters of the Charter by
linking the right to development, envisage thatigdn citizens should not only be
able to live in a undegraded and pollution-free iemment, but also, be able to
access to the resources provided by their envirohimeorder to develop to their full
potential®® In essence, the right to a general satisfactonjr@mment under the
African Charter is a composite right, and thus, soees taken to protect the
environment in terms of this right must also proensbcio-economic developméfit.
This argument is consistent with the principle e$tainable development as well as

the philosophy underlying the adoption of the en@harter, which is to address the

%0 See Churchilbp citnote 51 at 106.

1 Communication 155/96, Decision of the African Coission on Human and Peoples’ Rights.
(Interpreting this right under the African Chartekyailable at http://www.cesr.org/text%20files¥%ain
%?20Decision%2000%20the%Ecosoc%20matter.pdf. (HafieirSERACcommunication).

%2 This is gleaned from paragraph 523#RACcommunicatioribid, where the Commission states the
obligations imposed by the right on the State dsvis: ‘It requires the State to take reasonablé an
other measures to prevent pollution and ecologlegradation, to promote conservation, and to secure
an ecologically sustainable development and usemnfral resources.

%3 See Ouguergouap citnote 2 at 364. See alBetter Environment, Better Tourism: Building theeAg
of Hope in South AfricaAn Address by the Deputy Minister of Environmental &if§ and Tourism,
the Honourable Rejoice Mabudafhasi to the Natidbalincil of Provinces (NCOP) on 8 June 2006.
Available at http://www.environment.gov.za//newshagspeeches/2006jun8/08062006_2.doc.
(Admitting that unless communities living in andand protected areas derive tangible benefits from
natural resources, that the government will bénfgito discharge its responsibilities to its pedpple

%4 See SERACcommunicationsupra note 61 at para 52. For similar national decisisee HTF
Developers (Pty) Ltd v Minister of Environmentafafts and Tourism and othe2006 (5) SA 512 at
518E-I; Fuel Retailers Association of SA (Pty) Ltd v DimreGeneral, Environmental Management,
Department of Agriculture, Conservation and Enviremt, Mpumalanga, and otherase CCT
67/06, delivered on 7 June 2007, at para 45; epiartment of Agriculture: MEC Conservation and
Environment and another v HTF Developers (Pty) tachiCase CCT 07/32, delivered 6 December
2007, at para 24. (Hereinafter HTF Developer cBse |

64



real needs of Africa, of which economic under-depetent was identified as the
most important® Such philosophy is evident in a more recent datitam of the 13

Conference of Non-Aligned Countries (most Africaiuntries are members) stating:

‘Sustainable development, therefore, must be censilin the wider context
of sustained economic growth. States have the smreright to exploit their
resources in accordance with their own environmeatal development
policies. [less industrialised countries] cannotrefm growth and
transformation in the name of conservation of rattgsources or for the sake
of preserving an unaltered natural habitat. Actidaken to protect the
environment by diverting resources from developnmaight in the long run
prove to be self-defeating, since they might reddeeelopment thereby
limiting the magnitude of resources ultimately daflie for improving the
human environment®

The link to socio-economic development makes tloenotion of the right relevant to
the achievement of poverty reduction and sustagnatdvelopment objectives
including the MDGs in Africa. As observed by the rSttutional Court of South
Africa in Fuel Retailers Association of SA (Pty) Ltd v DiozeGeneral,
Environmental Management, Department of Agricultur€onservation and
Environment, Mpumalanga, and othgdgaling with a similar provision in the South
African Constitution, ‘[s]ustainable developmentaustainable use and exploitation
of natural resources are at the core of the priotectf the environmenf’ However,
the link with development has led Anderson to waritlehe Charter ‘require[s] that
environmental protection and economic developmbntilsl be balanced off against
each other, or rather that the right to a satisfgotnvironment may only be claimed
where it will not infringe the requirements of saicand economic developméfit.
Expressing similar sentiment, Atapattu argues thetfact that the right is linked to
development ‘can be interpreted as giving econaeielopment preference in the

event of a conflict between the twi.’

®*See FN 44 & 45.

% Held in 2000. Quoted in Ouguergoog citnote 2 at 369.

%7 Supranote 64.

® Michael R Anderson ‘Human Rights Approaches to iEmmental Protection: An Overview' in
Alan Boyle & Michael Anderson (edsp citnote 51 at 11.

%9 Sumudu Atapattu ‘The Right to a Healthy Life oe tRight to Die Polluted?: The Emergence of a
Human Right to a Healthy Environment Under Intelova| Law’ (2002) 16Tulane Environmental LJ
65 at 88.See also van der Linde & Louwyp citnote 57 at 176.
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This thesis disagrees with the argument that tgtgt may only be claimed where it
will not infringe the requirements of socio-econordevelopment or that where there
is a conflict between the right and socio-econodeeelopment that the latter will
prevail. The basis of this assertion is that tlguarent is too general and fails to take
account of the people, persons or group of persbase right to environment is
infringed or will be infringed by socio-economicw#dopment projects. It cannot be
presumed that development projects that are bealefaca country will also benefit
their host communities. A prime example is the entplight of the communities of
the Niger Delta region of Nigeria that host the onapil companies operating in
Nigeria. Presently, the oil industry accounts faero 77 per cent of the federal
government’s revenu8. The crucial question therefore is whose socio-eta
development will be enhanced by environmentally rddmg activities thereby

causing them to forego claiming the right to enviment?

Admittedly, the community whose environment hasrbdegraded may accept or
ignore such degradation if it promotes activitigsictal to their socio-economic
development like the establishment of amenitieshssxhools, hospitals, roads, as
well as employment opportunities. For such comnyndlaiming the right to
environment might be counterproductive, as it \&fflect their development, which
may in turn affect their ability to conserve andmage their environment in the face
of rising poverty level. However, such acceptarsceantextual and not absolute as it
is dependent on the level of the degrading entitytxial and environmental
responsibilities to their host communities and tiyge of degradation involved. It
cannot be assumed that a community that is enjoysogial amenities and
employment opportunities provided by a company wiin a blind eye to
environmentally degrading activities that polluteeit streams, rivers and creeks;
destroy their shrines and other monuments; andadegtheir ancestral forests and

farmlands’ The basis of this assertion is that the socio-eson development of

0 See Hon. John Udeh ‘Petroleum Revenue ManagertientNigerian PerspectivéVorkshop on
Petroleum Revenue Manageme(®il, Gas, Mining and Chemical Department of M8G and
ESMAP) Washington D.C., October 23-24, 2002, at PpRailable at http://www.esrthinsittute.
columbia.edu/igsd/STP/Qil%20revenue%20managem,em®@l|%200il%20documents/Nigeria/Nige
ria%20petroluem%revenue%management%20Udepaper.pdf.

™ 1t should be noted that the unrests and agitaiionise volatile Niger Delta region of Nigeria islls
continuing, despite claims by oil companies anddtatutory Niger Delta Development Commission
(NDDC) of undertaking projects aimed at the socor®mic development of the region.
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such community will not be sustainable in the ldegn and such negative attitude
towards their environment might come to haunt thespecially when the entity
ceases operation in their community. By that tirtie natural resource base that

sustains their development will have been heawlyrdded?

On the other hand, a community may be the hoshtmdustry that is crucial to the
revenue generation base of a country. Such reveargesssential for the socio-
economic development of the nation. However, thivides of the industry may
result in heavy degradation of the host communityirenment. The Niger Delta
region of Nigeria once again provides a perfectnga of this scenario. As earlier
noted, the bulk of the Nigerian government reversuprovided by the oil industry.
Such revenue has been driving the socio-economielai@ment of Nigeria for the
past 40 year§ However, the environmentally degrading activiti#sthe industry
especially oil pollutions are now threatening tmvionment as well as the overall
socio-economic development of their host commusifidoes it then mean that the
communities will not be able to claim the right@éavironment as it might heavily
impact or cause a cessation of the activities ef @ii industry thereby adversely
affecting the revenue base of the State, and whittrn will affect the State’s ability

to undertake activities having socio-economic bigsief

The above arguments would seem to imply that thabitants of the region might not
claim this right against the oil industry and th&t& considering the adverse effect
that it will have on the revenue of the governmantl subsequent socio-economic
development of the country. This means that persom®mmunities must endure the

violations of their right to environment in ordergromote the economic development

2 A perfect example is Oloibiri in Bayelsa Stategétia. The town is renowned for having the
foremost oil field in Nigeria as it was where a soriium headed led by Shell first struck oil in
commercial quantity in 1957. Presently, this pemdiil field has been abandoned by Shell since the
early 1980s while for the town and its inhabitatitey have become a reference case of neglectadr to
abandonment and unfair treatment. See Ogbia Profiedsin the Beginning- How Oil Exploration
Began in Ogbia’ Tuesday, February 14, 2006. Avéélatt http://www.ogbiaprofessionals.org/Special
%Reports.htm.

3 See Patrick Okonmah ‘Right to A Clean EnvironmehtCase for the People of Oil-Producing
Communities in the Nigerian Delta’ (1997) 4AL 43.

4 See Human Right WatcFhe Price of Oil: Corporate Responsibility and HumrRights Violations in
Nigeria’s Oil Producing Communitiesl999), available at http://www.hrw.org/reports/18898eria/
niew991_05.htm#P500_147118; and BBC News ‘Oil: Naje Blessing and Curse’ June 8, 2000,
available at http://news.bbc.co.uk/hi/english/wtafdca/newsid782000/782925.htm.
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of their country. This is clearly not the intentiohthe framers of the Chartétlt is
therefore submitted that persons, communities ougiof persons adversely affected
by environmental degradation can claim this rigieiast the responsible industry or
organ of government, irrespective of the negatiesults of such actions on
government's revenue and subsequent economic gewelt of the countr{f This
assertion recognises that although the right cabdb@nced against development, it
will not necessarily take a back seat if it impautgatively on developmeft.Thus,
while States have the right to exploit their natuegources by themselves or through
private individuals, it must not be done in a manimat will prejudice the right of
their citizens to a healthy environmé#it.

Finally, the Charter identified ‘people’ as the béciary of the right. The Charter did
not define the meaning of the term 'peodPeHowever, it has rightly been suggested

that the use of the phrase ‘all peoples’ in the Charter, refers to the entire population of a
State party, rather than any particular ethnic group or other group within a State.*® This
suggestion is more cogent with regard to the environment. This is because traditionally, the
sustainable use, conservation and management of the environment and its resources has
always been a collective endeavours involving all persons in a particular community, and
therefore, the use of the phrase ‘all peoples’ in the formulation of the right to environment
is an embodiment of this African traditional philosophy.®! However, the fact that the entire
population of a State can enjoy this right has made Churchill wonder whether ‘...no

complaint can be made that a state is violating article 24 unless the population as a whole is

S Subscribing to contrary argument will lead to @lafion of articles 2 and 3 of the Charter
recognising equality of all African citizens.

5 SeeJonah Gbemre v Shell Petroleum Development Compémigeria and 2 OthersSuit No:
FHC/B/CS/53/05. Delivered 14 November 2005, whdre Nigerian Federal High Court (Benin
division) did not hesitate in ordering a cessatbrihe flaring of gas in the course of oil prodoati
activities of the T and 2¢ respondents. For similar Indian decision, B Mehta v Union of India
and Others(1987) 4 SCC 463, where the Supreme Court did aseitdte in ordering the closure of
polluting factories despite the fact that it wébld to unemployment and loss of revenues.

" SeeMEC for Agriculture, Conservation, Environment &rdaAffairs v Sasol Oil (Pty) Limited and
another 2006 (5) SA 483 (SCA). (Upheld the decision of MEC not to grant the respondent an
authorisation to build a petrol station on enviremtal grounds).

8 SeeSERACcommunicatiorsupranote 61 at para 54.

|t seems that the drafters made a ‘deliberatecehnbt to define certain concepts, such as that of
“peoples”, in order to avoid becoming bogged dowraicomplicated discussion.” Ouguergay cit
note 2 at 205. (Citing the report of the Rappoiteur

8 sSee Richard N. Kiwanuka ‘The meaning of “peoplettie African Charter of Human and Peoples’
Right’ (1988) 82American JIL80 at 99-100; and Ouguergooi citnote 2 at 206, 210-211.

8 This is consistent with paragraph 4 of the preambithe Charter.
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enjoying a less than satisfactory environment, rather than a particular segment of the
population? Or that no complaint can be made by an individual or group of individuals, but

only by the population as a whole?’**

It is submitted that despite the use of the phta@é@eoples’ in the Charter, this right
is intended to be enjoyed by every individual, @imds, any person, ethnic or other
groups within a State can apply for appropriate egynwhen it is infringed or
threatened® As argued in chapter one of this thesis, subswibd the argument that
this right is intended to be enjoyed only colleetwby the entire population of a State
will give rise to the unsavoury conclusion that an individual whose right to environment
has been infringed by the State or private individuals cannot bring action to enforce such

right, except if a group of citizens’ segment of the population or the whole population is

involved.®

(ii) Obligations imposed by the right

The Charter obligates the State parties to ‘...resggthe rights, duties and freedoms
enshrined in [the] charter and to ‘undertake topadegislative or other measures to
give effect to them® This provision is mandatory, and thus, with regartegislative
measures, parties are obliged to incorporate thart@h into their municipal
systems? The reference to ‘adopt other measures’ in theigian can be understood

to mean the adoption of institutional and policyasres for the realisation of the

8 Op citnote 51 at 106.

8 See Emeka AmecHEnvironmental Pollution and Human Rights in Nigefiznpublished LLM
dissertation, University of the Witwatersrand 20@4)-28; and John Lee ‘The Underlying Legal
Theory to Support a Well-Defined Human Right toeakhy Environment as a Principle of Customary
International Law’ (2002) 25olumbia J Envtl 283 at 293-297.

8 Atp 29.

8 Art 1.

% This obligation applies irrespective of whethercauntry practices either ‘monism’ where
international agreements are automatically integranto their municipal system and normally have
the same standing as municipal laws, or ‘dualisrhergby such agreements need to be formally
incorporated into the municipal legal order throtdlgl enactment of a special law. See Ouguergpuz
cit note 2 at 51-52; Umozurikep cit note 2 at 110; and Nsongurua J. Udombana ‘BetweemiBe
and Performance: Revisiting States’ Obligations éfrithe African Human Rights Charter’ (2004) 40
Stanford JIL105 at 124-126. See algonnesty International v Zambi@ommunication No. 212/98,
Twelfth Annual Report of the Commission-1998/99, @dras 59-60, & 62;Legal Resources
Foundation v Zambi€&ommunication No. 211/98, paras 59-60; &udohit v GambiaCommunication
No. 241/2001, para 43.
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rights and freedoms enshrined under the Ch&rtafith regard to policy measures, it
can be argued that since the Charter aimtey alia to reduce poverty and promote
socio-economic development in Africa, policy measuadopted by African countries
aimed at implementing internationally agreed susiislie development and poverty
reduction objectives such as the MDGs could falthimi the category of ‘other
measures’ envisaged in the Chaffdt. should be noted that the MDGs correspond to
most of the socio-economic rights guaranteed utigeAfrican Charter, and thus, the
achievements of the goals in Africa will enhance tlalisation of these rights in the
regionf‘9 Regarding the protection of the environment inidsty this entails a positive
duty on State parties not only to recognise thetrig environment, but also to adopt
appropriate environmental and environmentally-filigregulations and polici€’,as

well as institutional machinery that will give egteto the right.

In addition, the Charter obligates State partiesgiarantee the independence of the
courts and to ‘allow the establishment and improsemof appropriate national
institutions entrusted with the promotion and pctten of the rights and freedoms
guaranteed by the ...Chartéf. This provision according to Udombana ‘envisions
establishment, funding, and protection of the uwtthich traditionally has been a
bastion of the individual’s rights against the abo$ state power? The guarantee of
the independence of the court is very importantmfrboth human rights and
environmental point of view, as it will enable tbeurts to pronounce without fear or
favour on the actions of the State or private iitligls that constitutes or may
constitute a violation of the right to environmefs aptly stated in the Johannesburg
Principles on the Role of Law and Sustainable Diwelent adopted at the Global

87 Institutional measures most often are in the fofrestablishment of human rights commissions and
public protector. See Umozurilep citnote 2 at 110-113 (showing the different institnibmeasures
established in Nigeria and Togo).

% The linkage between the MDGs and human rightsheiltliscussed in a later chapter of this thesis.
8 For this linkage, see Office of the United Natiddigh Commissioner for Human RighBraft
Guidelines: A Human Rights Approach to Poverty R&dn StrategiegUnited Nations, 2002) 18-40.
Available at http://www.ohchr.org/english/issuesisiguidelinesfinal-poverty.doc. (Hereinafter OHCH
R Draft Guidelines). Note also that the MDGs alaweéha link albeit indirect with most of the civité
political rights guaranteed under the Charter.

0 Environmentally-friendly regulations and policiesmuld include regulations and policies aimed at
achieving sustainable development and poverty temuin the regions. These would include policies
aimed at achieving the MDGs.

oL Art 26.

2 Op cit note 86. See als@ivil liberties Organisation (In re Nigerian Bar Asciation) v Nigeria
Communication No. 101/93, 1994-1995, Afr. Ann. ARep., Annex VI, para 14.
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Judges Symposium held in Johannesburg, South Afitdl8-20 August 2002,

‘...an independent Judiciary and judicial processta for the same implementation,
development and enforcement of environmental lamg #at members of the
Judiciary, as well as those contributing to thdgiad process at the national, regional
and global levels, are crucial partners for prommptcompliance with, and the
implementation and the enforcement of, internaficenrad national environmental

law.’®*

Furthermore, the Charter obligates the State gatdieundertake to submit every two
years, from the date the present Charter comedante, a report on the legislative or
other measures taken with a view to giving effextthe rights and freedoms
recognised and guaranteed by the ...Chafteflowing from the earlier argument in
this chapter, it can also be argued that the Statesequired to provide information
on their national constitutions and other legisktmeasures, as well as institutional
and policy measures giving effect to the rightsrgnteed under the Charter. This
may in view of the complementarity of the Chartghts and the MDGs, include
information on policies implementing the MDGs. Ihosild be noted that this
obligation is vital as the regularity and qualifycmuntry reports not only provides an
important mechanism and opportunity for African gmments to engage in a process
of continuous dialogue with the African Commissibint also, ‘enables the States to
constantly check the whole government machinenytlasy] force[] the relevant
government institutions from all departments andhigtiies to evaluate [policies],
legal regulations, procedures, and practices, vis-&ghe provisions guaranteed in the

Charter.®

% Available at http://www.unep.org/dpdl/symposiunifeiples.htm. (Hereinafter the Johannesburg
principles).

** Ibid.

% Art 62.

% para 1(2)State Reporting Procedure: Information Sheet NoAwkilable at http://www.achpr.org.
See also para 16, Grand Bay Declaration and Plakctidon. Adopted at The First OAU Ministerial
Conference on Human Rights, Held from 12 to 16 KA@d®99 in Grand Bay, Mauritius. Available at
http://www.achpr.org/english/declarations/declamatigrand_bay_en.html.
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The obligations imposed on the State parties byCtherter were further elaborated by
the African Commission in thBERACcommunicatior!’ The Commission noted that
all human rights generates at least four level®wrlapping duties for their State
parties vis-a-vis to respect, protect, promote, faifd these rights, and held that ‘[a]s
a human rights instruments, the African Chartemds alien to these concepts 8.’
The obligation to respect ‘entails that the Statesirefrain from interfering in the
enjoyment of all fundamental rights; it should resipright-holders, their freedoms,
autonomy, resources, and liberty of their actiSrThis obligation is paramount and
non-derogable, and attaches to a State even dengggency situations. This means
that a civil war as in the case of Chad ‘cannotubed as an excuse by the State
violating or permitting violations of rights in th&frican Charter*® Any failure to
ensure respect for human rights constitutes a tiwolaof the Charter, and in
considering whether or not a State has breachedotiligation, it is immaterial that
the State or its agents are not the perpetratotseohuman rights violatior§® The
duty to respect also extends to socio-economidgighnaranteed under the Charter.
As enunciated by the African Commission, ‘the Statebliged to respect the free use
of resources owned or at the disposal of the iddai alone or in any form of
association with others, including the householdha family, for the purpose of
rights-related needs. And with regard to a coNextiroup, the resources belonging to

it should be respected, as it has to use the sesoeinces to satisfy its need¥’

It is apparent from the above that State partiesabe allowed to violate the right to
a general satisfactory environment or any otherirenment-friendly rights
guaranteed in the Charter under any guise includorgthe purpose of socio-
economic developmeht® Thus, in promoting new socio-economic developnikat

may disrupt the environment, States must respecexttent to which existing socio-

" Supranote 61.

% |bid, at para 44.

% |bid, at para 45.

100 seeNationale des Droits de 'Homme et des Liberteshadz Communication No. 74/92, 1995-
1996, Afr. Ann. Rep. Annex VII, at para 21.

191 SeeAvocats Sans Frontieres ex rel. Gaetan BwampamBarundi Communication No. 231/99,
2000-2001, Afr. Ann. Act. Rep., Annex V.

102 seeSERACcommunicatiorsupranote 61 at para 45.

103 1hid, at para 54.
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economic arrangements are dependent on a non-tiidregmvironment. As held by
the African Commission in th@EERACcommunication:

The right to enjoy the best attainable state ofspta) and mental health...and
the right to a general satisfactory environment otmable to
development...already noted obligate governments ésist from directly
threatening the health and environment of theizeits. The State is under an
obligation to respect the just noted rights ands tentails largely non-
interventionist conduct from the State for examplef from carrying out,
sponsoring or tolerating any practice, policy ogadlemeasures violating the
integrity of the individual 2°*

The obligation to respect further obliges the Stateremove any State-sponsored or
approved impediments that prevent individuals frempying the Charter guaranteed
rights}®® As held by the African Commission iBonstitutional Rights Project v
Nigeria,**® ‘to foreclose any avenue of appeal to “competeational organs” in
criminal cases bearing such penalties clearly teslaArticle 7.1 of the African
Charter, and increases the risk that severe vimiatinay go unredressed” With
regard to the right to environment, these wouldoive inter alia permitting
independent scientific monitoring of threatenediemments, removing impediments
to access to environmental information, facilitgtithe participation of people to be
affected by developmental projects in the enviromialedecision-making process
concerning such projects, and guaranteeing accessidicial or administrative

remedy for those whose environment might be impaigesuch project®®

The obligation to protect obliges the State to gebtright-holders against other
subjects by legislation and provision of effectieanedy'® This entails a positive
duty on the part of the State ‘to take measurgsdtect beneficiaries of the protected
rights against political, economic and social ifeeences It would appear that the

interferences to be protected against are not tay of the State, but also that of

194)bid, at para 52. See also paras 61 (right to housamg) 65 (right to food).
195 ydombanap citnote 86 at 132.

106 Communication No. 60/91, 1994-1995, Afr. Ann. ARep., Annex VI.

197 bid, atpara 11.

108 SeeSERACCommunicatiorsupranote 61 at para 53.

1991bid, at para 46.

119 hid.
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private individuals. Thus, States are bound to @méwprivate individuals from
committing human rights violations within its jutistion! This will include
multinational companies and other private entitiegolved in environmentally
degrading activities that devastate the environnadértheir host communities with
adverse consequences for their health and welgb&The protection envisaged by
the African Commission will generally entail ‘theeation and maintenance of an
atmosphere or framework by an effective interplyjaws and regulations so that
individuals will be able to freely realise theighis and freedoms*® The rationale
for this positive obligation according to Udombagmahat ‘human rights [including
the right to environment] are better protected wheappropriate laws and
administrative policies are supported by equallgrapriate governmental machinery
— courts, police, and penal institutions—as wellaasystem of health, social, and

educational services™

Allied to the above is the obligation to promote ttnjoyment of the human rights
guaranteed in the Charter. This promotional ohlgatrequires the State to ‘make
sure that individuals are able to exercise thghtd and freedoms, for example, by
promoting tolerance, raising awareness, and evaldimy infrastructures™® This

positive obligation is not only about the estabiigmt of human rights commissions,
but also involves educating citizens of their righhd underlying obligations. This is
very important as ignorance has been identifiedhgy African Commission as the
main obstacle to respect for human and peoplesitgiin Africal*® This is very

important with regard to the right to environmead, not many Africans are aware of
the existence of the right as most attention weoeiged on conventional rights like
civil and political rights and socio-economic right” The States are in a better

position to fulfil this obligation as they largelywn or control the means of their

111 seeNationale des Droits de 'Homme et des Libert€had supranote 100 at para 22.

112 seeSERACCommunicationsupranote 61 at para 57 & 58; amMdinister of Health v Woodcarb
(Pty) Ltd v anothe 996 (3) SA 155 (N) at 164, paras E-G.

13 |bid, at para 46. See al¥doodCarbcasebid, at 161-162, para I-A.

140p citnote 86 at 133.

115 SERACcommunicatiorsupranote 61 at para 46.

11 Recommendations on Modalities for Promoting Humad Beoples’ Rightsn Recommendations
and Resolutions Adopted by the African Commission Human and Peoples’ Rights 1998-2002
(2002) 13.

"7 This perhaps explains the fact that despite thesima degradation of the environment in Africa,
only a single case has come before the African Cissian.
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internal communication. Thus, without such a pesitbbligation, ‘the state might be
unwilling to undertake the substantial investmentoived in informing a largely

illiterate population of human rights guarantees abligations entailed thereifr-®

Finally, the States are required to fulfil the tigtand freedoms under the Charter.
This obligation, which is closely intertwined withe promotional obligation, is a
positive expectation on the part of the State tovenits machinery towards the actual
realisation of the rights*° The duty as interpreted by the African Commisssovery
broad, and encompasses the facilitation and prvisif resources and services
necessary for the realisation of human rights quees under the Chart&’.
Specifically on the duty of the States to fulfikthight to environment, the African
Commission held that States are required to ‘t&esaonable and other measures to
prevent pollution and ecological degradation, tonpote conservation, and to secure
an ecologically sustainable development and usenaifiral resources®* Such
‘reasonable and other measures’ can be interpretedclude measures aimed at
tackling poverty, which has been identified by tNew Partnership for Africa’s
Development (NEPAD) as the main cause and consequef environmental
degradation in Africd?> By implication, measures adopted by African natido
achieve the MDGs could come under ‘reasonable dhdraneasures’ required to
fulfil this right.

(b) The Bamako Convention on the Ban of the Importinto Africa and the
Control of Transboundary Movement and Management ofHazardous Wastes

within Africa.

This Convention was adopted on 30 January 199leateted into force on 22 April
19982 It was adopted under the auspices of the defuAt! & an alternative to the

Basel Convention on the Control of Transboundarywément of Hazardous Waste

118 ydombanap citnote 85 at 134.

119 SERACCommunicatiorsupranote 60 at para 47.
120 ydombanaop citnote 85 at 136.

21 bid, at para 52.

122 5ee NEPAD-EARuUpranote 39 at para 23.
123301LM 775 (1991).
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and their Disposdf* It should be noted that in the build-up to the &a3onvention,
OAU member States were concerned about the issuexmf colonialism whereby
foreign companies will exploit their countries abeap disposal sites for toxic
wastes:>® This concern was not misplaced as during the g@ried, an unscrupulous
Italian businessman dumped five shipload of haasdeaste in the small coastal
town of Koko, Nigeria, while there were reports gimilar dumping in Djibouti,
Equatorial Guinea and Sierra Ledi@ln addition, there were also reports of some
African countries entering into dubious agreemewith unscrupulous western
companies for the dumping of toxic wastes in thrritories’?’ The Basel
Convention by regulating, rather than prohibitinade in hazardous wastes, was felt
by the OAU member States as not stringent enougassuage their concertfé.
Thus, by signing the Bamako Convention, OAU mengtates with the exception of
South Africa, which was then not a member, sedbato the import of all hazardous
waste into Africa, as well as the imposition ofiger standards on transboundary

movement?®

The purpose of the Convention is principally totpod the region from the growing
threat to human health and the environment posdtéincreased generation and the
complexity of hazardous wastes. It also helped staldishing the right to
environment in Africa as it signifies the intentsoof the defunct OAU member States
to ensure the protection of this right, along wather human rights guaranteed under
the African Charter, from the adverse effects afdavaste pollution. This is apparent

from the preamble to the Convention which states$ the parties to the Convention

12428 1.L.M. 649 (1987).
125 David Hunter, James Salzman & Durwood Zaelke (&utsynational Environmental Law & Policy
2ed (Foundation Press, New York, 2002) at 852.
126 See United Nations Commission on Human Rights (HRYE Economic, Social and Cultural
Rights: Adverse effects of the illicit movement audnping of toxic and dangerous products and
wastes on the enjoyment of human rigRéport Submitted by the Special Rapporteur on tadste,
Mrs. Fatma-Zohra Ouhachi-Vesely, E/CN.4/2001/55,Ja8uary 2001, at pl2, para 18. See also
Tunde Akingbade ‘Nigeria under Toxic Waste Threats..Bevil's Trinity Hits West Africa Again’
Sunday Surfriday, 13 October 2006, at pp 1-2 &4. Available htp://www.sunnewsonline.com/
webpages/features/spectator/2006/sept/24/spe@atmd James Brooke ‘Waste Dumpers Turning to
West Africa’ The New York Timesl7 July 1988. Available at http://query.nytimesmigst/
Etzjllpage.html’?res:94ODE4D9163DF934A25754COA96EQMC:&Spon:&pagewanted:print.

Ibid.
128 g5ee John Ovink ‘Transboundary Movement of HazasdtMaste, the Basel and Bamako
Conventions: Do Third World Countries Have a Ch@ic€1995) 13Dick. J. Int’l of Law281 at 285.
129 However, the Convention complements the Basel €ailon as the later makes provision for
regional and stricter treaties. See Art 11 (1) B&smventionsupranote 124.
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were ‘mindful of the growing threat to health artk tenvironment posed by the
increased generation and the complexity of hazardwastes®® and ‘[a]ware of the
risk of damage to human health and the environnoantsed by transboundary
movements of hazardous wasté3.The preamble also recalled ...relevant Chapters
of the Charter of the Organisation of African Uni(@AU) on environmental
protection the African Charter on Human and Peoples' Rightgpter IX of the
Lagos Plan of Action and other Recommendations @dopy the Organisation of

African Unity on the environment®?

In addition, the Convention has a vital link to pay reduction and sustainable
overall development in Africa. It should be notedttwhile this intention may not be
readily discernible as there is no mention of ptwereduction or sustainable
development in the preamble or in the body of tle@v@ntion, it can be argued that
such intention is implicit in the determination thie parties to ...protect, by strict
control, the human health of the African populataord the environment against the
adverse effects which may result from the genematichazardous waste* This is
based on the premise that by aiming to protectetindronment and human health
from hazardous waste pollution, the Convention Wdlp in tackling poverty (which
has been identified as the main consequences abemental degradation), as well
as preventing diseases that causes or exacerbatesyd>* This will enhance the
achievement of sustainable development programnadsding the MDGs in Africa,
as people will be able to enjoy their basic rigtatdife, health, adequate food and
housing, education, satisfactory environment, aaditional livelihood and cultur€?®
As observed by Madava, ‘[h]azardous wastes arenpiatepollutants of the human
and biophysical environment. Waste pollution canseadeath as well as rashes, lung

and other cancersDumping toxic wastes in developing countries whaseerty is high is

%0 para 1.

131 para 3.

132 para 5.

133 para 16.

134 For example, the MA estimates that Africa’s GDRildohave been $100 billion larger in 2000 if
malaria which is responsible for 11 per cent ofiéts disease burden had been eliminated 35 years
ago. See Millennium Ecosystem Assessnigrdsystem & Human Well-Being: Synthdtitand Press,
Washington DC, 2005) 61. (Hereinafter MA GenerahiBgsis).

1331t is estimated that about 5.2 million people eéeh year from waste-related diseases in developing
countries. See Gary D. Meyers, Glen McLeod, andaiiel A. Anbarci ‘An international waste
convention: measures for achieving sustainable Idpreent’ (2006) 24 (6yVaste Management and
Researctb05.
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a major drawback in the struggle to catch-up witie tdeveloped worlf® This is

exemplified by the Ivorien toxic waste incident, avd Ms. Safiatou Ba-N’'daw,
Deputy Director of the Office of the Prime Ministef Cote d’lvoire and coordinator
of the national plan to combat toxic waste, in déstg the state of affairs in her

country after the incident stated:

‘It resulted in 10 deaths, 69 people hospitalizewd &00,000 medical
consultations. People had been displaced; schioolffected areas were
closed; water sources were contaminated; the ditytssehold waste treatment
centre was closed for two months; there was comiatmoin of the food chain;
industries had been closed and hundreds of wonkere laid off; fishing
activities, vegetable and small livestock farmiragiftbeen halted?’

(c) Revised African Convention on the Conservatiorof Nature and Natural

Resources

The revised Convention was adopted on 11 July 20@8Bis not yet in force. The
Convention when in force will replace the originaligiers Convention for those
African states that have ratified'# The Convention was borne out of the need to
update and strengthen the Algiers Convention, deoto bring it in line with the
latest developments and thinking in internatiomalimnmental law and sustainable
development as well as the latest scientific amthrielogical developments in the
environmental field° This revision became necessary as the Algiers €tion was

adopted before the hosting of the first global sswinental conference held in

136 Tinashe Madava ‘lllicit dumping of toxic wastesehch of human rights’ (2001) 28 (88pview of
African Political Economy288 at 288. See also Ariana Balestrieri ‘lllegalxitoTrading: The
Exchange of a Deadly “Good’ (Spring 200&®rown Policy Reviewl at 2-3. Available at
http://www.brown.edu/Students/Roosevelt/wp-contgpitfads/balestrieri-done. pdf.

137See Anne Daniel ‘Hazardous Substances and wakts, than nuclear’ Available at http://Awww.jus.
uio.no/forskning/grupper/intrel/YBIEL/Reports2Ché@&03Transboundary%20Movement%200f%20
Haz%20Waste.doc.

138 For those that have not ratified it, and are partd the Algiers Convention, they are only boupd b
the provisions of the Algiers Convention. The psben of the original Convention will also govern
their relationship with parties to the revised Cemion. See art XXXIV, Revised African Convention
on the Conservation of Nature and Natural Resourkesilable at http://www.africa-union.org/root/
au/Documents/Treaties/Text/nature%20and%20natu@iés2source.pdf. (Hereinafter  Revised
Nature Convention).

139 seeDecision on of the Revised 1968 African Conven(ikigiers Convention) on the Conservation
of Nature and Natural ResourcB&oc. EX/CL/50(111), Assembly/AU/Dec.9 (Il). Seesal IUCN op cit
note 19 at 5; and afrol News ‘Africa to enhanceuratconservation’ 18 July 2003. Available at
http://www.afrol.com/articles/10361.
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Stockholm in 1972 which catalysed decades of rapid development of
environmental thought and treaty law subsequent the adoption of the
Conventiom** The end product of this revision is a comprehensiegional
convention on natural resources, environment aneldpment, and which has aptly
been described as a ‘road ntpfor the management of Africa’s natural resources.
The Convention when in force shall apply to allaarevhich are within the limits of
national jurisdiction of any Party; and to the witiéés carried out under the
jurisdiction or control of any Party within the aref its national jurisdiction or

beyond the limits of its national jurisdictidf?

The Convention is vital to the promotion of sustdle development and realisation
of the right to environment in Africa. This is digethe fact that Convention reveals a
strong commitment to the realisation of this rigimd the achievement of poverty
reduction and sustainable development in the reiibhis apparent from the
Convention’s preamble under which the Heads ofeStand Government of the AU
acknowledge that the Africa’s natural environmemtd aits resources ‘are an
irreplaceable part of the African heritage and titute a capital of vital importance
to the continent and mankind as a whole’, as weelttee ever-growing importance of
natural resources from economic, social, culturatl @&nvironmental points of
view.”** The member States also re-affirmed the right afe3tto sustainable use of
their natural resources in order to satisfy humards including the reduction of
poverty, and recalled the African Chart&tSuch commitment to poverty reduction,
sustainable development and realisation of thiditrig Africa is also from the
objectives of the Convention, which are to enhagrm@ronmental protection, foster
the conservation and sustainable use of naturauress, and to harmonise and
coordinate policies in these fields with a view aohieving ecologically rational,

economically sound and socially acceptable devetayimolicies and programmé&¥.

140 Note that the adoption of the Convention coincidéith the decision of the UN General Assembly
to convene the United Nations Conference on Humaiir&ment.

141 See IUCNop citnote 19 at 4-5.

142 afrol Newsop citnote 139.

A I,

144 See |UCNop citnote 19 at 3.

145 See paras 2 & 4, Preamble to the Convention. Thesésions are similar to paras 2 & 4 of the
original Algier Convention.

¢ paras 6 & 8 respectively.

“A L.
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In achieving these objectives as well as implenmgntthe provisions of the
Convention, the parties shall be guideter alia by the principle of ‘the right of all
peoples to satisfactory environment favourable heirt development*® This
provision is very important to the establishmentha right to environment in Africa
as it constitutes an unequivocal recognition by wember States of its normative
existence. In addition to the guiding principlds parties are required to ‘adopt and
implement all measures necessary to achieve thectblgs of this Convention, in
particular through preventive measures and theicgijmn of the precautionary
principle, and with due regard to ethical and tiadal values as well as scientific
knowledge in the interest of present and futureegeions.**® This provision is not
only mandatory, but also recognises some of thecyples shaping international
environmental law such as the preventive and ptewaary principles as well as the
principles of inter- and intra-generational equily.is instructive to note that the
Convention did not prescribe any particular meastioebe adopted by the parties
provided that any measure so adopted must be ragdssachieve the Convention’s
objectives. Thus, it can be argued that environaibmtriendly MDG policy
measures that are not contrary to, but promotelijectives of the Convention, will

fall under the measures envisaged by the Convention

(d) Other legal instruments

In addition to the regional legal instruments dgsad above, other instruments exist
which are essential to the establishment of thétrip environment as well as
sustainable development in Africa. These include Alffrican Charter on the Rights
and Welfare of the Child, which was adopted in 1880and the Protocol to the
African Charter on Human and Peoples’ Rights onRights of Women in Africa,
which was adopted in July 206%. The Charter is principally concerned with the

L8 At 111 (2).

MOArtIV.

150 OAU Doc. CAB/LEG/24.9/49 (1990). (Entered into der November 29, 1999). (Hereinafter
African Children Charter).

151 Not yet in force. Available athttp://www.africa-on.org/root/au/Documents/Treaties/Text/
Protocol%200n%20the%20Rights%200f%20Women.pdf. FPhatocol is principally concerned with
the protection, promotion and realisation of wonsenghts in Africa, and has proven to be a much-
needed improvement on the way in which the Afri€imarter addressed the position of women in
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rights and welfare of the African child. From anvieonmental perspective, the
Charter does not provide for an express right tdgrenment for the African Child.
However, the Charter recognises the importance diealthy or pollution-free
environment in securing the rights and welfarehaf African child. This is apparent
in the fifth preambular paragraph of the Chattéin addition, the Charter provides
for some children’s rights that are essential teuseg the protection of the
environment. These include the right to non-disaration*® right to life** rights to
freedom of expression and associafithrights to privacy and famil}?® rights to

education and cultural lif€ and right to health®®

These rights enjoy a kind of mutual relationshighwihe right to environment or
environmental protection. Thus, not only are thesseatial to environmental
protection, but also protecting the environmentl valso help in securing their
realisation:>® This linkage has been recognised in the Charter.ifstance, with
regard to the right of the African child to enjdyetbest attainable state of physical,
mental and spiritual health, the Charter manddteStates parties to pursue its full
implementation and in particular to take measunésr alia ‘to reduce infant and

child mortality rate™® ‘to ensure the provision of adequate nutrition aafe

drinking water''®! and ‘to ensure that all sectors of the society e. iaformed and
supported in the use of basic knowledge of chilaltheand nutrition, ... hygiene and

environmental sanitation and the prevention of dstin@nd other accident$?

Africa.*®* It applies the 1979 Convention on the EliminatianAll Forms of Discrimination against
Women (CEDAW), and the 1995 Beijing Platform fortida (BPfA) in an African context. See
Roselynn Musa ‘Women, Equality and the African HanRights SystemCraig Eisele on Africa
Development Projectl3 November 2007. Available at http://craigeiset@dpress.com/2007/12/01/
women-equality-and-the-african-human-rights-system/

152‘NOTING WITH CONCERN that the situation of mostrdan Children remains critical due to the
unique factors of their socio-economic, culturedditional and developmental circumstances, natural
disasters, armed conflicts, exploitation and hungér

13 Art 3.

B4Art 5 (1).

PSArts 7 & 8.

15 Arts 10 & 18.

T Arts 11 & 12.

198 Art 14,

159 See generally Hunter et ap cit note 125 at 1292-1317; Atapattu ojt note 69 at 89-104; and
Churchill op citnote 51 at 90-104; and Dinah Shelton ‘Human RigBts/ironmental Protection, and
the Right to Environment’ (1991) 2Z®&anford JIL103.

0 Art 14 (2) (a).

L Art 14 (2) (c).

182 Art 14 (2) (h).
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The Protocol on the Rights of African Women whilentaining some conventional
and other human rights that are essential to emwviemtal protection in Africa
expressly provides that ‘[wljomen shall have thehtigo live in a healthy and
sustainable environmerif® This environmental provision is mandatory andediht
from the environmental provision in the African @iea, as it is not linked or made
subject to socio-economic development. Thus, Starties cannot hide under the
guise of socio-economic development in violatinghot promoting the right of their
women to environment. Furthermore, while articlea24he African Charter did not
place any precise obligations on States paftfethe Protocol expressly mandates its
State parties to take appropriate measures tovlaed®alisation of the women'’s right
to environment bynter alia ensuring greater participation of women in the piag,
management and preservation of their environmerdtepting and enabling the
development of women'’s indigenous knowledge systequilating the management,
processing, storage and disposal of domestic wasted ensuring that proper

standards are followed for the storage, transport@nd disposal of toxic wast&s.

In addition to these human rights instrument, tleattes establishing regional and
sub-regional bodies are also essential to thesggan of the right to environment in
Africa as they usually embody the determinatiothefir State parties to promote and
protect the human rights guaranteed in the AfriCharter and other regional human
rights instrument$®® Foremost among these instruments is the Consttct that

established the African Union (AU§’ The Act in its preamble reinstates the

determination of its State parties to promote amdegt human and people’s rightg,

193 Art 18.

184 Thus making it imperative for the African Commissito stipulate the obligations at the earliest
opportunity in theSERAGCommunication.

%5 Supranote 151, at art 18(2) (a) (c) — (e) respectively.

166 For the subregional treaties, see the Treaty Eshig the Southern Africa Development Co-
operation, arts 4 (c) & 5 (1) (g) respectively; TBemmon Market for Eastern and Southern Africa
(COMESA) Treaty, Art 6 (e) & (f) — (g); and The &aty of the Economic Community of West
African States, art 4 (g) & (h) - (). Theseearfnces to human rights can be interpreted to riresan
human rights guaranteed in the African Charter atieér regional human rights instrument. Thus, it
can be argued that these regional and sub-regmtiés recognised the right to environment among
other human rights in Africa.

167 CAB/LEG/23.15 Adopted July 11, 2000 and in forceayW2001. Available at http://www.africa-
union.org. (Hereinafter AU Act).

168 See para. 9.
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while it has respect for human rights as one ofitling principles®® In addition,
the Act listed as one of its objectives, the praorotand protection of human and
people’s rights in accordance with the African Géamand other relevant human
rights instrument$’® Further objectives of the Act that are essentiathe right to
environment and sustainable development include pr@motion of democratic
principles and institutions, popular participatiand good governanc¢& and the

promotion of sustainable development at the ecoaosoicial and cultural levets?

2.3.2 Institutional framework

(a) African Commission on Human and Peoples’ Rights

A quasi-judicial organ established pursuant tocktB0 of the African Charter to
promote and protect the human and peoples riglgsagteed under the Charter. The
Commission was officially inaugurated on 2 Novemid€87 in Addis Ababa,
Ethiopia, after its members had been elected ip dtithe same year by the then
OAU 23rd Assembly of Heads of State and Governmeemd, has its headquarters in
Banjul, the Gambid’® The functions of the Commission are enumeratecuarticle
45 of the African Charter and include the promotadnhuman and peoples rights;
protection of human and peoples rights; interpi@tadf the provisions of the Charter;
and any other task assigned to it by the OAU (noW) Mssembly. The main
objective of the promotional function is the seisation of the population and
dissemination of information on human and peoptigits in Africal’* To achieve
the objective, the Commission is mandated to ua#ertinformation and research
activities such as the collection of document, igsidand researches on African
problems in the field of human and peoples’ rigbtgianise seminars, symposia and

conferences, and disseminate information; and eageu national and local

169 Art 4(m).

170 Art 3(h).

71 Art 3(g).

172 Art 3(j). See also Art 3 (g) & (h), the African &tomic Community (AEC) Treaty. Available at
http://www.iss.co.za/AF/RegOrg/unity_to_union/pdtsi/treaties/AEC_Treaty_1991.pdf.

173 See African Commission on Human and Peoples Righ®HPR) OAU-OUA Information Sheet

No 1: EstablishmenfACHPR Secretariat) 4. Available at http://www.aclpg/english/information_

sheets/ACHPR%20inf.%20sheet%20no.1.doc.

" bid, 9.

83



institutions concerned with human and peoples’tdgland should the need arises,

give its views or make recommendations to goverrisién

Other promotional functions include consultativetiaties with regard to the
formulation and laying down of principles and rubemed at solving legal problems
relating to human and peoples’ rights as well asléumental problems upon which
African governments may base their legislafihThe African Commission is also
required to co-operate with other African and inétional institutions concerned with
the promotion and protection of human and peoplghts?’’ Considering the
similarities between most of the Charter’s rightsl MDGs, this could include co-
operation with human rights organisations as web@anisations concerned with the
promotion and realisation of the objectives of thEDGs!’® In addition, the
Commission are required to consider the periodions of States on the legislative
or other measures adopted to give effect to thatgignd freedoms recognised and

guaranteed in the African Chartér.

The protective function requires the Commissiorialce measure to ensure that the
citizens enjoy the rights contained in the CharfBhnis entails ensuring that States do
not violate these rights, and if they do, that\ims are reinstated in their right€.
Activities under the protection function consist inbga of the consideration of
communications relating to alleged human rightslations. The communication
procedure is a complaint system through which afividual, NGO or group of

individuals who feel that their right or those @hers have been or are being violated,

175 See Art 45(1) (a), African Chartesupra note 40. It should be noted that the Commission has
undertaken many activities in these areas. Thiides establishing in collaboration with NGOs and
inter-governmental organisations, a documentatérre used for human rights studies and resedrch. |
has also organised several seminars, symposia anférences aimed at promoting human and
peoples’ rights within the continent. See ACHPRotnfation Sheet bid, at 5.

178 Art 45 (1) (b).

Y7 Art 45(1).

78 1t would appear that such contact has already lmeade as the Commission has an established
relationship with the United Nations Economic Corssion for Africa, UNESCO, and the European
Union. See Ouguergowp citnote 2 at 525-527.

8 The Charter strictly speaking did not entrust taisk to the Commission as article 62 only requires
the parties to submit every two years, a reporthenlegislative or other measures taken to giveceff

to the rights and freedom guaranteed under thet@hand does not expressly state for whom the
report is intended or what action will be takenibrHowever, the then OAU Assembly of Heads of
State and Government at its"2drdinary session expressly decided to entrustideration of these
reports to the Commission. See Ouguergoizitnote 2 at 527. This is also a perfect example ef th
fourth function of the Commission as stipulated emithe Charter.

180 5ee ACHPR Information Sheebp citnote 173 at 6.
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can petition (complain) to the Commission about¢hgiolations®* It can also be
used by a State party to the Charter which readpihatieves that another State party
has violated any of the provisions in the ChafteHowever, a communication can
only be brought against a State entity which isdypto the Chartel®® and must meet
the criteria set out in article 56 of the Africamatter before it will be formally
accepted for consideratidff Where there is a violation, the Commission willkea
recommendations to the State and the AU Assemblwioat the State should do
including how to remedy the victifi®> Other protective functions include fact-finding
missions on the territory of State parties to itigede allegations of massive and
serious human right violation; adoption of resans on the human rights situation in
the territory of African states irrespective of wher they are parties or nBt and
considers periodic reports submitted by State gmiti conformity with article 62 of
the Charter®’

The interpretative function requires the Commisgminterpret the provisions of the
Charter at the request of a States party, an AUy mmdan African organisation
recognised by the AU. Such interpretation can bdarat the initiatives of the above
parties or during the consideration of a commurocatThe latter has been used by
the Commission in interpreting the nature of uralang by parties under article 1 of
the Charter, the violations of rights under the @raand the content of the Charter’s
socio-economic rights including the right to envineent®® It should be noted that
where the interpretation is initiated by an orgatiis, it must be an African body and
must further be recognised by the AU. Some NGOe ladneady sought and obtained
through draft resolutions, the interpretation ahsoprovisions of the Chart&f Such

mechanism has enabled the Commission to adopt ouseesolutions that gave

181 pid.

182 hig,

183 Arts 47 & 49, & 55(2) respectively.

184 ACHPR Information Sheetdp citnote 173 at 6.

185 |pid.

18 This function implicates both the promotional grdtective functions. See Ouguergamjz cit note
2 at 542-550.

187 ACHPR Information Sheetdp citnote 173 at 6.

188 For example, seBERACcommunicatiorsupranote 61. See also Ouguergayz cit note 2 at 563-
564.

189 ACHPR Information Sheetdp citnote 173 at 7.
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clarity and broader interpretation to some of thmbiguous provisions in the
Chartert*°

From an environmental perspective, the protectianadate of the Commission has
been raised by virtue of the complaints in tBERACcommunication alleging
violations of inter alia article 24 of the African Chartéf! In its decision, the
Commission found the Nigerian government in vi@atiof various human rights
guaranteed under the African Charter including filght to a general satisfactory
environment*2 By virtue of this decision, the Commission helpeestablishing the
right to environment in Africa by re-affirming thexistence and justiciability of the
right.193 In addition, the decision helped in establishingsprudence relating to the
substantive content of the right under the Afri€imarter vis-a-vis the prevention of
pollution and ecological degradation, promotion coinservation, and securing an
ecologically sustainable development and use ofirahtresource¥’® The latter
expressly linked the right to the achievement ofgrty reduction and sustainable

development.

Furthermore, the Commission gave clarity to theteotious issue of whether the
right can only be claimed where it will not infriegthe requirements of socio-
economic development, by holding that while Stdtage the right to exploit their

natural resources by themselves or through privatigiduals, it must not be done in
a manner that will prejudice the right of theirizéns to environmert® In essence,

although the right can be balanced against devedapnit will not necessarily take a
back seat if it impacts negatively on economic tigyment:*® The Commission also

indicated its willingness to apply any of the dserrights contained in the African
Charter irrespective of whether they are collegtevironmental or socio-economic
rights, by declaring that there is no right in #higican Charter that cannot be made

effectivel®’

190 bid. For some of the resolutions, see Ouguerggueitnote 2 at 565-566.

1 supranote 61 at paras 1-10.

192 |bid, at paras 50-69.

193 |bid, at paras 51-53.

19%bid, at para 52. See generally van der Linde & Laacitnote 57 at 169-179.
9% bid, at paras 54 & 69.

198 van der Linde & Louvop citnote 57 at 179.

197 SeeSERAG:ommunicatiorsupranote 61 at par&8.
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(b) African Court on Human and Peoples’ Rights (AGIPR).

A judicial body established pursuant to articlef the Protocol to the African Charter
on Human and Peoples’ Rights on the EstablishmieahAfrican Court on Human
and Peoples’ Rights? It came into existence on 25 January 2005 withrakiéication
by fifteen members States of the establishing Rot@and is located in Arusha,
Tanzania. The Court held its first meeting on 248yJ2006'%° The Court
complements and reinforces the protective mandatéeoed on the Commission by
the African Chartef Its jurisdiction extends ‘to all cases and dispigabmitted to it
concerning the interpretation and application & @harter, this Protocol and any
other relevant Human Rights instrument ratified thg States concerne®? In
addition, the Court is tasked with giving advisaginion on any matter relating to
the Charter and other relevant human rights ingnis) at the request of any AU
member State, AU and any of its organs, or any atbgnised African organisation.
This is however subject to the proviso that thejexttbmatter of the opinion is not
related to any matter being examined by the Coniari$8® The Court and the
African Court of Justice (ACJf> have now been merged into a single new court
known as the African Court of Justice and Humarh®iff* It appears that until the
coming into force of the ACJHR Protocol, the ACHRRI continue to function

separately from the ACS>

The ACHPR is required to adjudicate cases submittedit by the African
Commission, State parties, and African intergovemnial organization®® In

addition, the court may entitle non-governmentabmizations (NGOs) with observer

198 Adopted on 10 June 1998. Entered in force on R8aky 2004. (Hereinafter ACHPR Protocol).

199 See Answers.comfrican Court of Human and Peoples’ Righitsailable at http://www.answers.
com/topic/african-court-on-human-and-peoples-rights

20 Art 2.

201 Art 3(1).

202 Art 4,

203 Established pursuant to Art 2, the Protocol of@airt of Justice of the African Union. Adopted on
11 July 2003. (Hereinafter ACJHR Protocol)

204 See Art 3, Protocol on the Statute of the Afri€ourt of Justice And Human Rights. Adopted in
July 2008 and not yet in force. Available at httpww.africaunion.org/root/au/Documents/Treaties/
text/Protocol%200n%20the%20Merged%20Court%20-%2DEiN.

205 This can be implied from the provisions of articieand 7 of the Protocdhid.

208 Art 5(1), ACHPR Protocasupranote 198.
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status before the Commission and individuals tditirte cases directly before?ft’
The Court may consider cases brought before it ranster them to the
Commissiorf°® In considering such cases, it shall apply the igiors of the African
Charter and any other relevant human rights insgtnim ratified by the State
concerned” Where the court finds that there has been a wwlait shall make
appropriate order to remedy it including the paymeh fair compensation or
reparatiorf'® The Court shall deliver its judgment within 90 dagf having
completed its deliberation and such judgment declae majority shall be final and
not subject to an appedt The parties to the case shall be notified of tiegiment
and it shall be transmitted to the member Stateh@®fAU and Commissioft? The
Executive Council shall be notified of the judgmant shall monitor its execution on
behalf of the AssembR?:* The judgment will be binding as States partiesh®
Protocol have undertaken to comply with the judgneany case to which they were

parties within the time stipulated by the Court amduarantee its executi6t.

The Court has not received any case including msattelating to environmental
protection as it is not yet fully operational. Hoxge, it appears from the scope of its
mandate that the court when fully operational Wwal important to the protection of
the right to environment in Africa. Thus, it candogued that like the Commission in
SERACcommunication, it will uphold the existence of tight when the opportunity
arises, but unlike the Commission, its decisiorduiing orders for remediation,
compensation and reparation in cases of envirorahdagradation will be binding on
the State party concerned. However, the fact thditviduals and NGOs whom as
evident from the experiences of the Commissiontheemain sources from which
cases will originate, can only bring cases befdre ¢tourt when the State party
concerned has made a declaration accepting theetenge of the court, is a major

drawback on the effectiveness of the Court in mloyg remedies to victims of

27 Art 5 (2) & (3). However, this is subject to théegedly violating state making a declaration
accepting the competence of the Court in receisinth cases. See art 34(6).
208
Art 6(3).
209 Art 7.
210 Art 27(1). See also art 27 (2) allowing the cdoradopt necessary provisional measures in cases of
extreme gravity and urgency to avoid irreparablerhim persons.
211
Art 28.
12 Art 29(1).
213 Art 29(2).
214 Art 30.
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environmental abuse and other human rights violafit’ This requirement equally

applies to the new African Court of Justice and ldnrRights>*
2.4 National Regulatory Frameworks

The argument that the right to environment has lestablished will not be complete
without a discussion of the regulatory frameworlstablishing the right at the
national level. This is very necessary as enjoyroéttie right like other human rights
is at this level. Thus, if the right is establishedthe regional level and without any
corresponding framework for their protection andlisation at the national levels, it
cannot be said in actual fact that the right ialgghed in Africa. In this discussion, it
should be noted at the onset that the African @h&ids been ratified or acceded to by
all African countries. In addition, every nation Africa has adopted a plethora of
environmental regulations, while most nations hameorporated the right to
environment in their constitutions or legislaticas well as providing institutional
mechanisms for their realisatiéH. Thus, it can be argued that this right has been

established in the national level in Africa.

However, the degree to which this right is estaleigsat the national level varies. This
is as a result of how parties incorporated thetrightheir legislation in discharge of
their obligation under article 1 of the African Ctea. An analysis of such legislative
incorporation shows that African countries haveoiporated the right in their various
constitutions, or in their environmental and hurmights legislatiorf*® With regard to
the former, Bruchet al in their comprehensive analysis of constitutional
environmental protection in Africa identified twoajor constitutional manifestations

of this right vis-a-vis as an express fundamentgitrto environment or as a State

215 As at July 2006, only Burkina Faso among the 24teSt parties has filed this declaration. See
Information Note on the First Meeting of the AfricBourt on Human and Peoples’ Rightsvailable

at http://www.africaunion.org/root/au/conferencest2006/july/summit/doc/cadhp/background_
document_on_the_african_court.doc.

218 See art 30 (f), Statute of the African Court oftire and Human Rights, Annexed to the ACJHR
Protocolsupranote 203.

217 These legislative measures are in conformity wititle 1 of the African Chartesupranote 40.

218 African countries that have incorporated the rightheir constitution include Algeria, Angola,
Benin, Burkina Faso, Cameroon, Cape Verde, Chasg&drazzaville, Democratic Republic of
Congo (interim constitution), Equatorial Guineaittera, Ethiopia, Ghana, Madagascar, Malawi, Mali,
Mozambique, Namibia, Niger, Nigeria, Sao Tome &nPBipe, Seychelles, South Africa, Sudan
(interim constitutions), Tanzania, Togo, Uganda, Zadhbia. Countries that included the right in their
municipal environmental legislation include Uganda.

89



duty to protect the environmefif This is an important distinction as the mode @f th
manifestation of environmental protection in natiboonstitutions affects not only
the degree to which the right is established, aa &s enjoyment as it determines the
extent to which citizens can enforce such rightirgiathe governments and private
parties?®® Thus, where it is provided as fundamental riglygreved citizens can
bring actions before the court compelling their ggoiment to take reasonable
measures to give effect to the right.On the contrary, where the right is provided as
a State duty to protect the environment, whichssally a non-justiciable Directive
Principles of State Policy, the doctrinelotus standhas been used to deny judicial
access to litigant? This usually leads to a situation where the adoptand
enforcement of the enabling legal, policy and tostnal frameworks is at the whim

of the State.

Thus, in discussing the establishment of the riglgnvironment at the national level
in Africa, this thesis differs from Brucht al by analysing the national regulatory
frameworks through the lens of the different method legislative incorporation in
Africa vis-a-vis constitutions, and environmentatlzhuman rights legislation. Three
African countries exemplify these different methodf legislative incorporation

namely:

2.4.1 Regulatory frameworks of the Republic of Solit Africa

219 carl Bruch, Wole Coker, & Chris Van Arsdale ‘Brieimig Life into Fundamental Principles:
Implementing Constitutional Environmental Protegtin Africa’ (2000) 7SAJELP21 at 35-36.

20 gee Bruch et abid, at 27-39; Jan Glazewski ‘Environmental Justice i New South African
Democratic Legal OrderActa Juridical; Joshua P. Eaton ‘The Nigerian Tragedy, Enviramtale
Regulation of Transnational Corporations, and tlenén Right to a Healthy Environment’ (1997) 15
Boston Univ. Int'l LJ261; Earth Justicéssue Paper: Human Rights and the Environment —eCas
StudiesAdditional Materials for the Fifty-Eight Sessiohtbe United Nations Commission on Human
Rights, Geneva, March 18-April 26, 2002 (Earth i¢estegal Defense Fund, 2002) 1; and Human
Rights WatchThe Price of Oil: Corporate Responsibility and HunfRight Violations in Nigeria’'s Oll
Producing Communitie€l999). Available at http://www.hrw.org.

221 For example, sedohann De Kock v Minister of Water Affairs and Fairg and othersCase No.
CCT 30/05, at paras 5-6. Decided on 26 Septemb@s.20 this case, the South African Constitutional
Court while refusing the application for direct ass, upheld the right of the defendant to bringpact
compelling the defendants to implement and enferegronmental pollution regulations.

22 For example, se®©ronto-Douglas v Shell Petroleum Development Compatd and 5 others
Unreported Suit No. FHC/CS/573/93. Delivered on.Feh 1997. (The Nigerian Federal High Court
denied access to the plaintiff on the ground of lafcstanding).
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(a) Legal and policy frameworks??3

(i) Constitution of the Republic of South Africa®**

The South African Constitution has been hailed as of the ‘most admirable
constitution[s] in the history of the worl@® This may not be unconnected to the fact
that the Constitution provides for a comprehensileof Rights, which is generally
seen as one of the most progressive in the Woti@ihe Bill of Rights contains all
categories of human rights seen in most internatidruman right instruments
including the African Charter on Human Peoples Riglirrom an environmental
perspective, section 24 of the Constitution prosid®r an express right to
environment?’ By virtue of this provision, this right constitstean integral
component of the justiciable fundamental rightsrgoteed under the Bill of Rights.
The importance of this inclusion was highlightedhe decision of the Supreme Court
of Appeal inDirector: Mineral Development, Gauteng Region amg@ Mining (Pty)
Ltd v Save the Vaal Environment and ottféfswhere the Court held that ‘[o]ur
Constitution by including environmental rights asmdamental justiciable human

rights, by necessary implicatiorequires that environmental considerations be

23 Foremost among the policy documents is the 199@&@&Aaper on Environmental Management
Policy for South Africa, an overarching frameworipy document that sets out the vision, principles
strategic goals and objectives, and regulatory aggres that the government will use for
environmental management in order to achieve swtée development in South Africa. Others
include the 1996 White Paper on Tourism Developmamd Promotion; the White Paper on
Conservation and Sustainable Use of Biological Bitg; 1997 Marine Fisheries White Paper; the
2000; the White Paper on Sustainable Coastal Dpwedat; the 1998 White Paper on Sustainable
Forest Development in South Africa; and the varimestoral White Papers adopted with the
framework of the National Policy on Environment sues White Paper on Integrated Pollution and
Waste Management for South Africa.
224 sypranote 54.
25 Cass R. Sunsteibesigning Democracy: What Constitutions [(2901) 261. Quoted in Heinz Klug
‘Five Years on: How Relevant is the Constitutiontioé New South Africa?’ (2002) 28ermont L.
Rev.805.
226 See Klugibid, at 806; andJohn Cantius Mubangizi ‘The Constitutional Protectiof Socio-
Economic Rights in Selected African Countries: Anparative Evaluation’ (2006) Zfrican Journal
of Legal Studieg at 2-3.
227:Everyone has the right —
(a) toan environment that is not harmfulhteir health or well-being; and
(b) to have the environment protected, fertibnefit of present and future generations, gjinou
reasonable and other measures that —
0] prevent pollution and ecologicdagradation;
(ii) promote conservation; and
(iii) secure ecologically sustairadevelopment and use of natural resources while
promoting justifialdeonomic and social development.’
2281999 (2) SA 709 (SCA).
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accorded appropriate recognition and respect inaiftministrative process in our

country.??°

The right as provided under the Constitution is enag of two components. Firstly,
section 24(a), which is couched like a first getiema right, guarantees the
fundamental right of everyone to an environment teanot harmful to his or her
health and well-being™ Like other first generation rights that are uspakgative in
character, this right requires the State to deBisin undertaking or allowing
environmentally degrading activities that may ranite enjoyment illusory (vertical
application)?*! However, in view of the nature of this right, thbligation to desist
from environmentally degrading activities also exte to private persons whether
natural or juristic (horizontal applicatiofi? Thus, a victim of environmental
degradation can invoke the right not only agaihst $tate, but also against private
persons responsible for such degradation when lkaltth and well-being is

affected®

The reference to human health and well-being maketon 24 (a) to appear purely
anthropocentric in nature. However, this does neamthat the section cannot be
applied to the general protection of the environtmierSouth Africa irrespective of

the fact that human health is not directly invol#&tThis is based on the fact that the
subsection elevates the guaranteed right beyonduhdmaalth to ‘human well-being.’

The phrase ‘human well-being’ as earlier arguedhapter one of this thesis is wide
and not readily determinable, and therefore, camtagpreted to cover all aspects of

man’s physical, cultural, socialgconomic, recreational, spiritual and aesthetic
development.?* Subscribing to this approach as further argwedld to a large extent
mitigate the anthropocentric criticisms of the right, as it is presently difficult to see any part

of the ecosystem that will not be of any benefit to present or future generations, thereby

229 |bid, at 719, para 20.

230 See Glazewskop cit note 55 at 75; Glazewski Il ogit note 220 at 6; ant#iTF Developersase
supranote 64 at 518E, para 17.

8L Seebid, at 70 & 74.

32 Segbid, at 74-75. See also s 8(2).

233 seeWoodcarhcasesupranote112 at 163.

234 See Glazewski Il opit note 220 at 7-8.

235 At p23.
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making it impossible to separate human interest from that of the environment.”¢ Thus, the
fact that human interest cannot be readily detaabienfrom that of the environment
is enough to encourage the utilisation of the emwirent and its resources in a

morally responsible, considered and ethical maim8outh Africa®®’

On the other hand, section 24 (b) has the charattsecond-generation right® It
imposes programmatic and positive obligations ol tBtate to protect the
environment by preventing pollution and ecologicdégradation, promoting
conservation, and securing ecologically sustainat#eelopment®® The State is
required to discharge this obligation by adoptiegsonable legislative and other
measures. The reference to ‘other measures’ maydegolicies implementing the
MDGs in South Africa provided they can contributethe attainment of the above
environmental objectives. It should be noted timyt measure adopted by the State to
protect the environment can only be regarded asorsdle when it is capable of
facilitating the realisation of the right’ In addition, such measures must seek to
protect the environment not only for the benefittloé present generation, but must
take the interest of the future generation intonisance®** As held by the High Court
in BP Southern Africa (Pty) Ltd v MEC for Agricultut@pnservation, Environment
and Land Affairs ‘[tlhe balancing of environmental interests wijttstifiable social
and economic development is to be conceptualisdt hegond the present living
generation. This must be correct since s 24 regjuire environment to be protected
for the benefit of present and future generatiaifé® This is supported by the

decision in thd=uel Retailers Associatiorase, where the Constitutional Court states:

2% |pid.

237 See Glazewsldp citnote 55 at 77.

238 second generation or socio-economic rights terfibtpositive in character as they oblige the State
to secure and provide social and economic amemitidsservices. See Glazewsid, at 70 & 78; and
Mubangiziop citnote 226 at 5.

29 HTF Developersasesupranote 64 at 5171-J.

240 SeeBP Southern Africa (Pty) Ltd v MEC for Agricultut@pnservation and Land Affai004 (5)
SA 124 at 142F (W)Government of the Republic of South Africa andrsteGrootboom and others
2001 (1) SA 46 at para 42 (CC); aMdhister of Health and others v Treatment Actiom@aign and
others No. 2002 (5) SA 721at 740F, para 38.

241 SeeBP Southern Africacaseibid, at 143D; andruel Retailers Association of SA (Pty) Ltd v
Director-General, Environmental Management, Depamtn of Agriculture, Conservation and
Environment, Mpumalanga, and othe2807 (2) SA 163 at 168C-D, paras 14-17 (SCA), dimafter
Fuel Retailers Association Il); arilel Retailers Associatiocasesupra note 64 at paras 45, 55-62,
& 70-83.

?%21bid, at 143D.
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‘[tlhe very idea of sustainability implies contimyi It reflects a concern for
social and developmental equity between generatiansoncern that must
logically be extended to equity within each genierat This concern is
reflected in the principles of inter-generationablantra-generational equity
which are embodied in both section 24 of the Camsdin and the principles
of environmental management contained in NEN(&.’

In addition, the environmental protection measwrgisaged under the right must
promote justifiable socio-economic developmentsTiequirement makes the right as
provided under section 24 of the South African tituntson, to be composite in nature
as it includesinter alia ‘social, economic and cultural considerations iuleorto
ultimately result in a balanced environmeiit’ In essence, the environmental
protection measures envisaged by the right mushgi® sustainable development by
enhancing and not hindering the achievement of gypveeduction and socio-
economic objectives including the MDGs in Southiéd*® This reflects the view
expressed in this chapter that Africa’s notion n¥ieonmental conservation is one
that supports rather than being inimical to theicis-economic development. The
obligation to promote justifiable socio-economio/el®pment was recently noted by

the Constitutional Court in tHeuel Retailers Associatiorase when it held:

‘The Constitution recognises the interrelationshgitween the environment
and development; indeed it recognises the needhirprotection of the

environment while at the same time it recognises rtbed for social and
economic development. It contemplates the integmatf environmental

protection and socio-economic development. It exgés that environmental
considerations will be balanced with socio-econonuasiderations through
the ideal of sustainable development. This is apgairom section 24(b) (iii)

which provides that the environment will be progect by securing

“ecologically sustainable development and use dfinah resources while

promoting justifiable economic and social developthe Sustainable

development and sustainable use and exploitatiamatifral resources are at
the core of the protection of the environm&ft.

243 gypranote 63 at 75. See also para 102.

244 SeeBP Southern Africa casipranote 238 at 144H-145ASee als¢TF Developersase lisupra
note63 at para 24.

245 Seeibid, at 151 D-G; antHTF Developersasesupra notes3 at 518E-H.

24 gypranote 63 at 45.
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Section 24(b) is justiciable despite the fact thahas the character of a socio-
economic right, and therefore, more in the natura directive principlé*’ which
traditionally is regarded as non-justiciable by mosuntries’*® This is because both
civil and political rights and socio-economic rigt#re of the same fundamental status
in the Constitution, and thus, socio-economic Bghte also justiciable in South
Africa.?*® The effect of this justiciability is that any oméfected by the State’s action
or inaction in adopting legislative and other measwvith regard to the prevention of
pollution and ecological degradation, promotioneaf/ironmental conservation, and
securing ecologically sustainable development asd af natural resources, or
promotion of justifiable socio-economic developmeran now petition the court for
appropriate relief in form of either review or otleministrative law measuré¥. It

is not a bar to action that the petitioner is natiwated principally by the desire to
protect the environment, but by overriding socioreamic consideratiorS: As

stated by Sachs J. in his dissenting opinion irFtie Retailers Associatiorase:

‘It is ironic that the first appeal in this Coud invoke the majestic protection
provided for the environment in the Bill of Rightemes not from concerned
ecologists but from an organised section of an strgurequently lambasted
both for establishing world-wide reliance on noneeable energy sources
and for spawning pollution. So be it. The doorghe Court are open to all,
and there is nothing illegitimate or inappropridate the Fuel Retailers

Association of Southern Africa seeking to rely egdl provisions that may
promote its interest$>?

247 See Glazewski Ibp cit note 220 at 6. But see Michael Kidd ‘Environmeniastice — A South
African Perspective’ (1999%cta Juridical4d?2 at 154. (Arguing that the right is not justid).

248 For example, s 6 (6) (c) of the Nigeria Consténtivhich provides for the non-justiciability of the
provisions of Chapter Il of the Constitution (Fundental Objectives and Directive Principles of State
Policy). SeeConstitution of the Federal Republic of Nigeria @9Bederal Republic of Nigeria Official
Gazette, No.27, Lagos?5May, 1999, Vol. 86, GN No.66, Chapter Il. (Herdira the Nigerian
constitution). Available at http://www.nigeria-laovg. See generally See Dejo Olowu ‘Human Rights
and the Avoidance of Domestic Implementation: Ther®menon of Non-Justiciable Constitutional
Guarantees’ (2006) 6Saskatchewan L. Re®9.

249 Seeln re: Certification of the Constitution of the Regic of South Africdl 996 (10) BCLR 1253 at
1289-1290 (CC), para 2@Grootboomcasesupranote 240; andreatment Action Campaigrasesupra
note 240.

250 5eeBP Southern Africazasesupranote 240;HTF Developersasesupranote 64;Kyalami Ridge
Environmental Associatiocasesupranote 53;Fuel Retailers Associatiocasesupranote 64 at paras
60-62, 71-80 & 89-92;Turnstone Trading CC v Director General EnvironnsnManagement,
Department of Agriculture, Conservation & DevelopmeCase no 3104/04 (T), 11 March 2005,
(unreported), at paras 17-19; a&dsol Oilcasesupranote 77 at para 15.

%! Fyel Retailers Associatiocasesupranote 64 at paras 100-101. But $aeel Retailers Association
case llsupranote 241 at para 13. (Finding that the applicanpposition to the application for
authorisation was motivated by the desire to stfienpetition which was ‘thinly disguised as a desir
to protect the environment’).

22|pid, at para 109.
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The right to environment as provided under secfdnof the Constitution is to be
enjoyed by everyone. The term ‘everyone’ can berpreted to refer to both natural
and juristic persons. This is because section 8{4he Constitution guarantees the
latter class of persons to be entitled to the sightthe Bill of Rights to the extent
required by the nature of the rights and the natfite juristic persof>® In addition,
any one who alleges that any of the provisionseatien 24 has been infringed or
threatened can approach the court for approprelief rincluding a declaration of
right.** These include anyone acting in their own intef&sany one acting on behalf
of another person who cannot act in their own nathany one acting as a member
of, or in the interest of, a group or class of pars’ anyone acting in the public
interest?®® and an association acting in the interest of #sniers®>° The inclusion of
the last three classes of persons has greatly eatigrublic interest litigation in South
Africa by liberalising thelocus standirule. This liberalisation enhances the
conservation of the environment, and hence, theiegement of sustainable
development in South Africa as it enables individitegants or non-governmental
organizations (NGOs) concerned with the consermat@ protection of the
environment to approach the court for appropriaief without having to prove

personal intere<t°

In addition to the right to environment, the Consdion provides for other substantive

and procedural rights that can be used for theeption of the environment&i*

%53 See All The Best Trading CC t/a Parkville Motomnd Others v S.N. Nayagar Property
Development and Construction CC and others 20053396 at 400 H-J & 401A (T). (This decision
indicates when appropriately and directly in issu@yristic body right to a health environment viié
upheld).

%43 38.

2555 38(a).

256 5 38(b).

%75 38(c).

258 5 38(d).

2595 38(e). Seyalami Ridge Environmental Associaticasesupranote 53.

260 gee Glazewskop cit note 55 at 73; and Tobias P. van Reenen ‘LocusdSianSouth African
Environmental Law: A Reappraisal in InternationalaComparative Perspective’ (1995)SAJELP
121 at 142-149. See al¥doodcarbcasesupranote 112 at 159-162; anWildlife Society of Southern
Africa and others v Minister of Environmental Affaand Tourism and others996 (3) SA 1095, at
11041-J (TK).

%51 These include substantive rights like the rigltgquality, human dignity, life, property, housing,
healthcare, food, water and social security, edmicatand cultural, religious and linguistic
communities; and procedural rights include thetdgb freedom of expression and association, access
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Unlike the position in India, these substantivehtsgmay not be of relevance in
environmental litigation in South Africa due to theclusion of a justiciable
environmental clause in the constitutional BillRifjhts?®? In contrast, the procedural
rights have been invoked extensively in environmaktitigation in South Africa
despite the existence of a justiciable environmariéause in the constitutional Bill of
Rights?®® The reason for this being that these procedughtsiare generally regarded
as an integral part of the substantive environneight created under section 24 of
the South African Constitution, and therefore, siaé to the realisation of the
objectives of that secticfi? Thus, when applied in an environmental contexé¢s¢h
rights could be interpreted to mean rights to foeedf environmental expression and
associatiof®® access to environmental informatif, public participation in
environmental decision-making procé8sand in instances of actual or potential
environmental harm, access to administrative/oicjatjustice?®®

(i) National Environmental Management Act (NEMA).%%°

The Act seeks to establish an integrated manageim@amnéwork for all sectors of the
environment in South Africa. This is apparent friaglong title which indicates that
the Act aimsinter alia to provide for co-operative environmental goverreairy

establishing principles, procedures and institigiom that effect, and to provide for
certain aspects of the administration and enforcénw other environmental

management laws. NEMA was enacted to give effethéoprovisions of section 24

to information, just administrative action includirpublic participation in administrative decision-
making process, and access to courts. See ss 91,106, 18, 25, 26, 27, 29, 32, 33, & 34.

%62 5ee Glazewsldp citnote 55 at 101.

253 For example, sePetro Props (Pty) Ltd v Barlow and anoth2®06 (5) SA 160 (W), where the
Court upheld the respondents’ freedom of express$ioom an environmental perspective, this decision
recognises the important role of both the rightsfreedom of expression and association to the
protection of the environment in South Africa.

64 See Boyleop citnote 58 at 60-63; Hunter et@p citnote 125 at 1312; Atapattu oji note 69 at 90;
andSave the Vaal Environmetésesupranote 228 at 7181/J-719D/E.

265 SeePetro Propscasesupranote 263.

26 SeeTrustee, Biowatch Trust v Registrar: Genetic Resesiand other2005 4 SA 111 (T); andan
Huysteen NO and other v Minister of Environmentiihifs and Tourism and others995 (9) BCLR
1191 (C).

%67 seeSave the Vaal Environmeoasesupranote 228; andEarthlife Africa (Cape Town) v Director-
General: Department of Environmental Affairs andifism and anothe005 (3) SA 156 (C).

%8 Seeibid. See alsdarthlife Africacaseibid; Kyalami Ridge Environmental Associatioasesupra
note 53; andHichange Investmentasesupra notes3.

%9 No. 107 of 1998.
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of the South African Constitutiocf® This makes the Act vital in the establishment of
the right to environment in South Africa. This ipparent in the preamble which
recognises the right of everyone to ‘an environmntbat is not harmful to his or her
health or well-being’, and to have ‘the environmegmotected, for the benefit of
present and future generations, through reasotedidative and other measures that
prevent pollution and ecological degradation; prtangonservation; and secure
ecologically sustainable development and use afirabtesources while promoting
justifiable economic and social developmétt. The preamble also recognises the
duty of the State to ‘respect, protect, promote &uifil the social, economic and

environmental rights of everyon&?

In giving effect to the provisions of section 24thé Constitution, NEMA provides
for a set of fundamental principles known as thetid#al Environmental
Management (NEMA) Principlés® These NEMA principles which include the
principle that environmental management must pla@eple and their needs at the
forefront of its concern, and serve their physigadychological, developmental,
cultural and social interests equitabf§,are to apply throughout the Republic to the
actions of all organs of state that may signifibardffect the environment. In
addition, they shall apply ‘alongside all other eqpiate and relevant considerations
including the State’s responsibility to respecitect, promote and fulfil the social
and economic rights in the Constitution and inipatar the basic needs of categories
of persons disadvantaged by unfair discriminati@his provision obligates decision-
makers when applying the principles to considerarmdy ecological factors, but also
socio-economic factors particularly the basic neeflspreviously disadvantaged
persons or communiti€s® This will by implication includes the need to ave
socio-economic objectives such as the MDGs in Sd\iftica. Furthermore, the

principles are to serve as guidelines by refergncehich any organ of state must

270 SeeHTF Developersase llsupranote 64 at paras 24 & 63asol Oilcasesupranote 77; andruel
Retailers Associationasesupra note 64 at para 59.

2’1 sypranote 269 at paras 1 & 5.

272 |bid, at para 2.

213 See Chapter 1. The obligatory nature of the ppiesiwas affirmed by the Constitutional Court in
Fuel Retailers Associationasesupranote 64 at paras 71-97. See aBaio Star Fishing (Pty) Ltd v
Minister of Environmental Affairs and Othe2904 (4) SA 490. (Interpreted similar principlesdar
section 2 of the Marine Living Resources Act of 899

2743 2(2).

275 Glazewski opit note 55 at 138. See alBael Retailers Associatiorasesupranote 64at paras 61-
62; BP Southern Africeasesupranote 240 at 140E-151K5asol Oilcasesupranote 77 at para 15.
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exercise any function when taking any decisionemmts of this Act or any statutory
provision concerning the protection of the enviremf’® and guide the
interpretation, administration and implementatidntitis Act, and any other law

concerned with the protection or management oéthéronment’’

Other provisions of NEMA that are relevant to tlstablishment of this right include
the general duty imposed on every person that sauses caused or may cause
significant pollution or degradation of the envineent to take reasonable measures to
prevent such pollution or degradation from occuyyrioontinuing or recurring, or in
the event that the pollution or degradation cameasonably be avoided or stopped, to
minimise or rectify i?’® rights of employees to abstain from or refuse the
performance of environmentally hazardous wdrkthe right of every person to
access environmental information held by the Siattorgans of state, and protection
of any person who disclosed environmental infororatirom civil or criminal
liability, dismissal, discipline, prejudice or hasment on account of such
disclosuré® The Act also liberalises théocus standirule in environmental
litigation;?®' and provides for the recovery of environmental dges in criminal

proceeding$®
(iif) Other legislation

Other legislation that have helped in establistimg right to environment in South
Africa are the specific environmental legislati®@manating from NEMA which is a
framework Act. These Acts like NEMA recognise tight as provided under section
24 of the Constitution. These include the Air Qiyalct that regulates air pollution
in South Africa®®® the Biodiversity Act®® and the Protected Areas AEt. In

addition, there are other environmental legislaiarnose legal value lies in the fact

276352 (1) (c).

2773 2(1) (e).

185 28.

195 29.

805 31.

21 part |1l of Chapter 7. Compare with s 38 of theitBoAfrican Constitutiorsupranote 54.
282 The court can also order forfeiture, see s 34D.

283 National Environmental Management: Air QualitytAto. 39 of 2004.

284 National Environmental Management: BiodiversitgtAlo. 10 of 2004.

285 National Environmental Management Act: Protecteeas Act No. 57 of 2003,
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that they are vital to the protection of the enmireent, and thus, fall under the
legislative measures contemplated under sectioh) 2f(the Constitutioi®® These
include the Environmental Conservation Act, whichswpromulgated in 1989 and
aimsinter alia to provide for the effective protection, and cotié utilisation of the
environment®’ and the Marine Living Resources Act (MLRA), whieims at the
sustainable utilisation and exploitation of mariingng resources as well as the
conservation of the resources for present and dugeneration&® The National
Water Act adopted in 1998 is also relevafitSpecifically section 19 of the Act
which is in many respects similar to section 28N&MA, deals with the prevention
of pollution arising from activities performed cenid or any situation which exists on

land which causes has caused or is likely to caBetjpn of water resources’

(b) Institutional Framework

(i) The judiciary (courts)

The judiciary as presently constituted is providawler Chapter 8 of the South

African Constitutior?™* The Constitution vests the courts with the judiaiathority of

86 geeFuel Retailers Associatiopasesupranote 64 at para 40; ar@asol Oilcasesupranote 77 at
para 15.

87 See the Long Title to Act No. 73 of 198%esently, NEMA has repealed most of the provisiafins
the Act (s 50 of NEMA). Despite that, some of th@visions of the Act are still relevant to the
protection of the environment in South Africa peutarly in the area of prevention of environmental
pollution or degradation (part IV & s 31A.). Howeyehe continuing relevance of the Act to
environmental protection will soon be further dimshed, as the proposed Waste Management Bill
when promulgated will automatically repeal the gs@mns of Part IV of the Act. See s 84 & schedule
1, National Environmental Management: Waste Managemill (19 December 2006).

%3 No. 18 of 1998.

289 Act No.36 Of 1998. It should be noted that thist A& not strictly speaking an environmental
legislation as it is principally concerned with thguitable allocation of water for beneficial useneell

as its redistribution. Despite this, the Act isalito environmental protection as it recognises suah
utilisation must be sustainable. In addition, ikr@wledges the need to protect the quality of water
resources througimter alia protecting aquatic and associated ecosystems aid diversity; and
reducing and preventing pollution and degradatibwater resources. Legal instruments like this can
best be described as environmentally related kgisl. NEMA requires that the interpretation,
administration and implementation of such legiskatmust be guided by its principles. See s 2 (1) (e
Other legislation that will fall within this categoinclude the Minerals and Petroleum Resources
Development Act No. 28 of 2002 (MPRDA), Nationaldiear Regulator Act No. 47 of 1999, Gas Act
No. 48 of 2001, National Forest Act No. 84 of 1988¢ Water Services Act No. 108 of 1997.

290 geeMinister of Water Affairs and Forestry v StilforteGold Mining CO Ltd and other2006 (5)

SA 333 at 345D-G, paras 14.14 — 14.16 (W).

291 gypranote 54.
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the Republid®® The courts consist of the Constitutional Courtp@me Court of
Appeal, the High Courts, Magistrates’ Courts, anyg eourt established or recognised
in terms of an Act of Parliamefit: The courts are independent and subject only to the
Constitution and the law, which they must apply amjally and without fear, favour
or prejudicé?®® In addition, no person or organ of state is alldweinterfere with the
functioning of the court&’® Any order or decision issued by a court bindgalisons
to whom and organs of state to which it appfi@&he constitutional duty imposed on
the courts to uphold the Constitution and the laas Imade the courts vital in
protecting the right to environment in South Afridss stated by the Constitutional
Court in theFuel Retailers Associatiotase, ‘[t]he role of the courts [in upholding the
Constitution and the law] is especially importamthe context of the protection of the
environment and giving effect to the principle afswinable developmerft’ It
further states the readiness of the courts to grokes right by holding that ‘[w]hen
the need arises to intervene in order to protestetivironment, they [court] should

not hesitate to do s6%®

The Courts indeed have intervened in many instatace®p or declare null and void,
the actions of both private persons and public émdihat are contrary to the
provisions of section 24 of the Constitution. Thisevident in theWoodcarbcase,
which was the first reported case which referrethtoright albeit under the Interim
Constitution?®® The Court in finding that the respondent had beparating the
burning process without the necessary certifida¢éd that ‘the generation of smoke
in these circumstances, in the teeth of the law asre, is an infringement of the
rights of the respondent neighbours to ‘an envirentmwhich is not detrimental to
their health and well-being’, enshrined in the timte Constitution.*®® In other

instances of intervention, the courts have upheddjasticiability of the right thereby

2925 165(1).

2933 166. For the functions and powers of the varmmsts, see ss 167-170 respectively.
2945 165(2).

2955 165(3).

296 5 165(5).

297 Sypranote 64 at para 102.

29 |hid, at para 104.

29 Glazewski llop citnote 220 at 9.

300 gypranote 112 at 164E-F.
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confirming it as one of the fundamental rights untie Constitutiori°> In addition,
the courts have clarify the substantive contenthef right as provided under the
Constitution vis-a-vis the prevention of pollutiand environmental degradation; the
promotion of conservation; and the securing of egichlly sustainable development
and use of naturally resources while promotingifjasle economic and social
development®® With regard to promoting justifiable socio-econontievelopment,
the courts not only acknowledge the composite eawfr the right®® but also
expressed their determination to balance the atrifiat may arise between the right

and the requirements of socio-economic developrifént.

(i) Other institutions

The South African Human Rights Commission estabtisinder the Constitution and
charged with promoting respect for human rightspnpoting the protection,
development and attainment of human rights; anditmamg and assessing the
observance of human rights in the repuBfifdn addition, the Commission is required
to monitor annually the conduct of organs of stiayerequiring them to provide
information on the measures that they have takemards the realisation of the rights
in the Bill of Rights concerning housing, healthesafood, water, social security,
education and the environméfit. For the organs of state, such information will
invariably include their various policies implemieigt the MDGs. Other institutions
include those whose value lie in the fact that tfadlyunder the institutional measures
contemplated under section 24(b) of the Constitutithese include the Department
of Environmental affairs and Tourism (DEAT), whidh the primary department
charged with the protection of the environment out® Africa; the Department of
Water Affairs and Forestry (DWAF); and the Depaminef Minerals and Energ”

%01 SeeSave the Vaal Environmecasesupranote 228; andruel Retailers Associatiocasesupranote
64 at para 40.

%92 SeeHTF Developersasesupranote 64 at 518F-G.

393 seeBP Southern Africacasesupranote 240 at 144H-145/uel Retailers Associatiocasesupra
note 64 at paras 44-45; aHd@' F Developerdl casesupra noteb4 at paras 24 & 62.

9“HTF Developersl casesupranote 64 at 28.

305 gypranote 54 at s 184 (1). See also the Human Rightsn@ssion Act No. 54 of 1994.

3065 184(3).

%7 see generally, South African Human Rights Commiss{SAHRC) The Right to a Healthy
Environment 5th Economic and Social Rights Report Series Financial Year (21 June 2004)
8-40. Available at http://www.sahrc.org.za/old_wigdysth_esr_environment.pdf.

10z



2.4.2 Regulatory frameworks of the Federal Republiof Nigeria

(a) Legal and policy frameworks*®®

(i) The Constitution of the Federal Republic of Nigerial 999°%°

The Nigerian Constitution does not provide for atpress right to environment
among its fundamental rights. However, it provides substantive rights like the
rights to life, dignity of human person, privatedaiamily life, equality, and property
that are essential to the protection of the enwrent and realisation of the right to
environment in Nigerid®® The importance of these rights to environmentatemtion

in Nigeria was affirmed in th&bemrecase, where the Federal High Court held that
that the actions of the'land 2¢ Respondents in continuing to flare gas in the saur
of their oil exploration and production activitissthe Applicant’s community was a
gross violation of their constitutionally guarardeeghts to life (including healthy
environment) and dignity of human persbhin addition to these substantive rights,
the Constitution provides procedural rights thain calso be mobilised for
environmental protection. These include the rigtdasfair hearing, freedom of

expression and the press, and peaceful assemblsandiatiori™

The Constitution also provides among its Fundamedtgectives and Directives

Principles of State Policy, that ‘[tlhe State shattect and improve the environment

398 prominent among the policy documents are the eeMigational Policy on the Environment which
was initially adopted in 1989 and which aimsikter alia, secure for all Nigerians a quality of
environment adequate for their health and well-petonserve and use the natural resources for the
benefits of present and future generations, restoaintain and enhance the ecosystem and ecological
processes essential for preservation of biodiwersind raise public awareness and promoting
understanding of the essential linkages betweerr@ment and development; and the National
Agenda 21 that was published in 1999 and now irarated in the VISION 2010 Report. This touches
on the various cross-sectoral areas of environrheotecerns and maps out strategies on to address
them.

309 gypranote 248.

%19 On the link between environmental degradation rmotachievement of these rights in Nigeria, see
Amechiop citnote 83 at 21-33.

11 Supranote 76 at paras 3-4.

%12 5ee ss 36, 39 & 40 respectively.
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and safeguard the water, air and land, forest dluffife of Nigeria.”*2 This provision
places a mandatory duty on the State to diregolisies towards achieving the above
environmental objectivé:* However, it does not place any corresponding leighk
on the citizens to enforce such provision or ameoprovisions of the Chapter in the
event of non-compliance by the State. The reasothie state of affairs is because of
section 6 (6) (c) of the Constitution which provsdiat ‘[t]he judicial powers vested
in [the courts]...shall not, except as otherwise ted by this Constitution, extend to
any issue or question as to whether any act orstomsy any authority or person or
as to whether any law or any judicial decisiomi€onformity with the Fundamental
Objective and Directive Principles of State Polisgt out in Chapter Il of this
Constitution.’

The above stipulation was judicially interpreted @kogie (Trustees of Roman
Catholic Schools) and other v Attorney-General, dastate™® which is based on
equivalent provision of the erstwhile 1979 Niger@onstitution. The case dealt with
the constitutional issues of the Plaintiffs’ fundamtal right under section 32(2) of the
1979 Constitution to own, establish and operateapei primary and secondary
schools for the purpose of imparting ideas andrin&dion, and the constitutional
obligation of the Lagos State government to ensgpeéal and adequate educational
activities at all levels under section 18(1), Cleapt of the 1979 Constitutioft® On
reference to the Court of Appeal, the Court whoesidering the constitutional status

of the said Chapter stated:

‘While section 13 of the Constitution makes it aydand responsibility of the
judiciary among other organs of government, to oonfto and apply the
provisions of Chapter Il, section 6 (6) (c) of tk&me Constitution makes it
clear that that no court has jurisdiction to pramm on any decision as to
whether any organ of government has acted or isgant conformity with the

Fundamental Objectives and Directive PrinciplesStdte Policy. It is clear
therefore that section 13 has not made Chapterf lithe Constitution

justiciable. | am of the opinion that the obligatiof the judiciary to observe
the provisions of Chapter Il is limited to interpng the general provisions of

3 5 20.These Fundamental Objectives and Directive Priesigre essentially a set of guidelines
designed to secure the 'national' targets of soeél-being, social justice, political stabilitynd
economic growth in accordance with the espouseidrvief the Preamble to the Constitutidbee
Olowuop citnote 248 at 56.

4 gee s13.

%15(1981) 2 NCLR 337.

318 |n pursuit of this objective, the State governmaumtported via a circular letter dated 26 March@.98
to abolish the operation of private schools in$tate. Seéid.
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Constitution or any other statute in such a way tha provisions of the
Chapter are observed, but this is subject to th@ress provisions of the
Constitution®*’

The reasoning in the above decision was affirmedhe later case ofdewole v
Jakande™® The effect of these decisions is that the proutsiof Chapter Il of the
Nigerian Constitution are now regarded as mere adattbns or ‘cosmetic
constitutional provision&*® while their constitutional weight lies at the midievel 3%
Indeed in theDkogiecase, Justice Mamman Nasir, President of the Gdukppeal
(as he then was) expressed the view that the afbitany breach of the provisions of
Chapter Il is the legislature or the electorateHowever, theOkogiecase suggests
that the provisions of the Chapter can be madeicjabte by appropriate
implementation legislation provided the fundamengtits of any citizen or any other
expressed constitutional provision are not infrihdfé This has been reaffirmed by
the Nigerian Supreme Court isttorney-General, Ondo State v Attorney-General,
Federal Republic of Nigeri¥® involving the constitutional validity of the Copt
Practices and Other Related Offences Act No. 50002and its Independent Corrupt
Practices and Other Related Offences CommissioRG)CBoth the Act and ICPC
were established to enforce observance of the Diee®rinciple set out in section
15(5) of the Constitutiof?* The Court held that ‘[a]s to the non-justicialilibf the
Fundamental Objectives and Directive PrincipleStaite Policy, s. 6 (6) (c)... says so.
While they remain mere declarations, they cannoetierced by legal process but
would be seen as a failure of duty and responsiloli State organs if they acted in
clear disregard of them ... the Directive Princsplean be made justiciable by

legislation.?®

317 |bid.

%18(1981) 1 N.C.L.R. 152.

319 Olowuop citnote 248 at 58-59.

320 peter Oluyed€onstitutional Law in Nigerided. (Evans Press) 174.

¥l sypranote 315.

%22 pid,

$23(2002) 9 Sup. Ct. Monthly 1 (Nig. Sup. Ct.) [OrSimte].

%24 In holding that the Act and the commission werastitutional and valid, the apex court referred
extensively to the Fundamental Principles in Chajitef the Nigerian Constitution. As stated by the
Court, ‘it is incidental or supplementary for thatddnal Assembly to enact the law that will enatble
ICPC to enforce the observance of the Fundamenkbgdives and Directive Principles of State
Policy.... The ICPC was established to enforcediigervance of the Directive Principle set out in s.
15(5) of Chapter Il which provides that “The Stateall abolish all corrupt practices and abuse of
power.’

%5 Supranote 323. This position tallies with the almostfani position of the state courts in the
United States that general constitutional enviramiaeprovisions are ineffective save with the aid o
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The Nigerian judicial attitude to the Directive muiples is influenced by the initial
position of the Indian Supreme Court with regardhi® justiciability of article 48A of
the Indian Constitution, which is similar to secti®0 of the Nigerian Constitutich®
The Court’s decisions in the 1950s establishedatatle 48A and other provisions of
Part IV of the Indian Constitution relating to tHgirective Principle, are not
justiciable as a result of article 37 which progdeat the Directive principles * shall
not be enforceable by any couft” Presently, the judicial position has changed in
India starting with the decision of the Supreme €au Minerva Mills v Union of
India,®*® which elevated the constitutional status of theeBtive Principles. It is from
the philosophy underlying the elevated status ef Bhrectives Principles, that the
Supreme Court began interpreting fundamental rightter Part 1l in the light of the
provisions of Part I\*?° In the area of environmental protection, the Cchas
recognised the right of every Indian to live ineatthy or pollution-free environment
by utilising the environmental provisions of Pavt fo flesh out the constitutional

right to life 3*° As observed by Dam and Tewary:

additional legislative enactment (see Pollard AlPromise Unfulfiled: Environmental Provisions in
State Constitutions and the Self-Execution Questib®36) 5Va. J. Natural Resources Laited in
Francois Du Bois ‘Social Justice and the JudiciaioEcement of Environmental Rights and Duties’ in
Boyle & Anderson (edpp citnote 51 at 154). This judicial attitude flowed frahe doctrine of ‘self-
execution’. This doctrine requires a provision tmstitute ‘a sufficient rule by means of which the
right which [it] grants may be enjoyed and protdctavithout the aid of a legislative enactment’
before it will be judicially enforced. (Segtate ex rel. City of Fulton v Smitl94 S.W. 2d 302, 304
(Mo. 1946). Thus, since only provisions couchegriohibitory language are regarded as satisfying thi
test, the mandatory language of environmental pitbihs in US state constitutions has disqualified
them from being regarded as self-executing (seeBDis ibid, at 155 citing Fernandez ‘State
Constitutions, Environmental Rights Provisions, aheé Doctrine of Self-Execution: A Political
Question?’ (1993) 1Harvard ELR333 at 361-365). It should be noted that sectioof2Be Nigerian
Constitution is also couched in a mandatory languag

%26 seeOkogiecasesupranote 315.

327 SeeState of Madras v Champakam Dorairaj§h951) AIR (SC) 226 at 252; ardohd Nanif
Qureshi v State of Bihg958) AIR (SC) 731.

328(1980) AIR (SC) 1789.

329 Shubhankar Dam & Vivek Tewary ‘Polluting EnvironmgPolluting Constitution: Is a “Polluted”
Constitution Worse than a Polluted Environment®0&) 17 (3)Journal of Environmental La®83 at
386. See also Michael R. Anderson ‘Individual Riggtd Environmental Protection in India’ in Boyle
& Anderson (edspp cit note 51 at 214; anrancis Coralie Mullin v Union Territory of Indi1981)
AIR (SC) 746at 752-753 (interpreting the right to life).

330 See Dam & Tewarybid; and Andersonibid, at 215-216. For the judicial decisions, Sabash
Kumar v State of BiharAIR 1991 SC, 1991 (1) SCC 598;K. Koolwal v Rajasthaif1988) AIR 2
(High Court of Rajasthan)Charan Lal Sahu v Union of Indi@990) AIR (SC) 1480; TDamodhar
Roa v Municipal Corp of Hyderabgd987) AIR 171 at 181; anbl.C. Mehta v Kamal Natf2000) 6
SCC 213.
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‘In recognising the right to a clean environmehe Court drew inspiration
from article 48-A enjoining upon the state a dudyptrotect the environment
and a similar fundamental duty of every citizen emdrticle 51A of the
Constitution. This recognition of the right to aea@h environment and,
consequently the right to a clean air and water avasimination of the series
of judgements that recognised the duty of the statkindividuals to protect
and preserve the environmefit”’

The Nigerian constitution does not contain a priovissimilar to article 51A of the
Indian Constitution. Despite this, the Indian judicdecisions constitute persuasive
precedents for Nigerian courts. Thus, when conédnwith a similar situation, the
courts are urged to re-interpret the fundamengditsi in the Constitution especially
the rights to life, dignity of human persons, ptezand family life, and property in the
light of the provision of section 20, in order tphwld the constitutional right of every
Nigerian to live in an environment adequate to rthealth and well-beind? The
importance of such recognition is that it will enba the ability of a person to obtain
legal redress against the State and private inaigd when his/her environment is
threatened by the action of the State or privatbviduals. This will deter future
polluting conducts and conserve the environmeatethy enhancing the achievement
of poverty reduction and sustainable developmeniigeria as most Nigerian are
dependent on the environment for their susten&tice.

However, the Indian approach when applied to Nagedontext has some drawbacks.
These include the victim having to prove a violatf his right to life by showing
that the degradation or pollution in question issath significant proportion as to
adversely affect or threaten his/her enjoymenthis tight®** Failure to prove this
linkage will be prejudicial to the victim’s suft® In addition, a person can only
approach the court for remedy, if he/she alleges dmy of the fundamental rights

guaranteed under the Nigerian constitution has ,beemeing, or is likely to be

%31 |pid.
332 See Nasir JCA (as he then wéHogiecasesupranote 315. Note that some of these rights such as
rights to private and family life and property undeticle 8 of the European Convention and article
of Protocol 1 respectively now form the basis ofissnmental protection in Europe. See Churchyl
cit note 51 at 91-95.
333 See Federal Environmental Protection Agency (FER&fional Policy on Environment: Revised
Edition (The Presidency, Abuja, 1999) 2.
334 3. Douglas-Scott ‘Environmental Rights in the Fw@an Union—Participatory Democracy or
3I;?gmocratic Deficit’ in Boyle & Anderson (edp citnote 51 at 111-112.

Ibid.



contravened in relation to hifl® thereby effectively precluding public interest
Iitigation.337 In addition to the above, a drawback unique toeNa is that since
Chapter Il of the Nigerian Constitution does nomtedn a provision similar to article
51A of the Indian Constitution, it will be difficuto extend the constitutional duty of
protecting the environment directly to private wduals. This perhaps explains why
Gbemrecase which is the only judicial decision on thédtip environment in Nigeria

made no mention of section 20 of the Constitutich.

(i) African Charter on Human and Peoples’ Rights Ratification and

Enforcement) Act®*°

The Act domesticates the provisions of the Africmarter in Nigerid®® Thus, by
virtue of this Act, article 24 of the African Chart providing for the right to
environment as well as other provisions of the &#n Charter has become part and
parcel of Nigerian lawW*! This Act now forms part of existing Nigerian legislation
recognised under the Constitution and has suchctefimtii modified by the
appropriate authority*? Since the Act domesticates the African CharteNigeria,
the discussion in the earlier part of this chapté#h regard to the provisions of the
African Charter applies. However, the domesticatibthis charter in Nigeria extends
the corresponding obligations not only to the S{gtevernment of Nigeria), but also
to private individuals in Nigeri&'® Thus, any person who felt that any of the rights
provided by the Act including the right to enviroent, in relation to him is infringed

or threatened by conducts of the State or privateviduals can bring an action in any

336 Supranote 248 at s 46(1).
%37 SeeOronto-Douglascasesupranote 222. (Application to compel the defendantsamply with the
provisions of the EIA Act struck out on the groutitht he has no legal standing to prosecute the
action).
338 Supranote 248.
%39 Enacted in 1983. See African Charter on Human ®emples’ Rights (Ratification and
ngorcement) Act, Cap A9, Vol. 1, LFN 2004. (Hemser African Charter Ratification Act).

S L
%1 see Nigerian Constitutiosupranote 248 at s 12(1). See alsbacha v Fawehinmi2000) FWLR
585G-P; 586A-C; & 653G.
%12 See Nigerian Constitutioibid at s 315; and\bachacaseibid, at 596C-E. ‘Appropriate authority’
according to the Supreme Court Attorney-General, Abia State and 35 others v AetgrGeneral,
Federation,is the President of the Federal Republic of NeyefR003) 4 NWLR (Part 809) 124 at
175D-H.
343 SeeGbemrecasesupranote 76 at para 6. (The Court held that a governiegislation that allows
the 1st and ¥ Respondents to continue flaring gas is a violaimer alia of articles 4, 16 and 24 of
the Act).

10¢



of the several Nigerian high courts depending an dlicumstances of the case for
appropriate relief** Bringing such action under the Act has many pracad
advantages such as decreasing the over reliandbeonnerous tort rules, thereby
easily allowing access to judicial remedy for witsi of actual or potential
environmental degradation. Other procedural adgmstainclude removing the
necessity to prove that the degradation affecteidtan’s health or well-being except
that it has created an unhealthy environment fan to live in; and permitting a
victim to proceed against the polluter by way aher a Writ or any other permissible

procedure including the Fundamental Rights (Enfoeeet Procedure) Rules 197§,

However, the provisions of article 24 and otheevaht provisions of the Act are
subject to the provisions of the Nigerian Congtitutand any other subsequent law
repealing or modifying it*® The effect of this is that in the event of any ftion
between the provisions of the Act and that of thgeNan Constitution particularly its
fundamental human rights provisions, the lattevaite>*” While it may be argued
that the provisions of both the Act and the FundamieRights Chapter of the
Nigerian Constitution complement each otfférthe possibility of such conflict
arising still exists especially with regard to tpeovision of article 24 of the Act
providing for the right to environment, and thattsens 43 and 44 of the Nigerian
Constitution providing for the right to propertyhds, in the event of such conflict
ever arising, the provision of the latter sectiprevails.

(iii) Federal Environmental Protection Agency (FEPA Act.®*

FEPA Act is the principal environmental legislationNigeria. However, the Act was
enacted in response to the Koko toxic waste in¢jtfrand not necessarily by the

need to fulfil the State’s obligation under the iéén Charter Ratification Act. It was

344 SeeAbachacasesupranote 341 at 590E-H & 591A; ardgugu v the Statg1994) 9 NWLR (Part
366) 1.

%5 Seelbid.

%% |bid, at 586F-G.

%7 See s 1(3), Nigerian Constitutigupra note 248. See alsRansome-Kuti v Attorney-General,
Federation(2001) FWLR 1677F; andkulega v B.S.C.S.2002) FWLR 288E-F.

348 seeAbachacasesupranote 341 at 586D.

%49 Cap F10LFN 2004. Amended in 1992 by virtue of the Federal Eotunental Protection Agency
(Amendment) Decree No. 59 of 1992, and further atedrnby the Federal Environment Protection
Agency (Amendment) Decree No. 14 of 1999.

3% See Bowerop citnote 34 at 152.



designed to provide a comprehensive and coordindggadl and institutional
framework for the protection of the environment Niigeria®®! Thus, the Act in
addition to establishing the Federal Environmeptalttection Agency (FEPA, now
Federal Ministry of Environment), provides for thestablishment of national
environmental standards such as federal watertysdindards for inter-states waters
of Nigeria, and effluent limitation§? air quality standards including
recommendations and programmes for the protecfidheoozone layet:* and noise
abatement programmes and emission standatdfhe Act also prohibits ‘the
discharge in such quantities of any hazardous aobstinto the air or upon the land
and waters of Nigeria or at the joining shorelinexcept where such discharge is

permitted or authorised under any law in forceain.*>°

The Act did not recognise or provide for the righitenvironment. However section
29(1) impliedly provides for the right of privatengons to sue the Ministry when the
latter's act, neglect or default in the executidnany law including environmental
legislation, public duties or authority, infringesthreatens their right to environment
or other legal right&>® This is a very important provision as it poterianables
private persons to bring an action before an apfatspcourt, to compel the Ministry
to enforce the provisions of the Act, or any otbevironmental law in Nigeria against

those involved in environmental degradation. Thidl wmclude determining the

%1 5ee Akankbp citnote 21 at 202.

%2 55 15 & 16. Note that the regulation of interesatvaters falls under the exclusive legislative
jurisdiction of the Federal government. See s 4&2B), & para 64, Part 1, 2nd Schedule, Nigerian
Constitutionsupranote 246.

%355 17 & 18.

%45 19. See also s 37. Note that FME has adoptedlatens establishing several of these
environmental standards. These regulations incltiie National Guidelines and Standards for
Environmental Pollution Control in Nigeria 1991; tidmal Effluent Limitation Regulation S.1.8 of
1991; the Pollution Abatement in Industries andilfees Generating Waste Regulations S.1.9 of 1991;
the Management of Solid and Hazardous Waste Régu$at.1.15 of 1991; National guidelines on
waste disposal through underground injection 19&&jonal guidelines in spilled oil finger printing
1999; National guidelines on registration of enmireent friendly products 1999; National guidelines
and standards for water quality in Nigeria 199%idfeal guidelines on Environmental Audit 1999; and
National guidelines on Environmental Management&ys 1999.

%5 5 20(1). Note that waters of Nigeria is definediemthe Act to mean all waters resources of
whatever form where the resources ‘are inter-statein the Federal Capital Territory, territorial
waters, exclusive economic zone or in any othera anader the jurisdiction of the Federal
Government.” The effect of this is that this praeis does not cover intra-state rivers, creeks and
stream as their regulation falls under the jurigdicof states governments.

3¢ ‘No suit against the Agency, a member of the Agemcany employee of the Agency for any act
done in pursuance or execution of any law, or of public duties, or in respect of any alleged negle
or default in the execution of such law, dutiesothority, shall lie or be instituted in any courtless

it is commenced within twelve months next after #w, neglect or default complained of or, in the
case of a continuance of damage or injury withiale months next after the ceasing thereof.’
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amount of compensation to be paid to the victimemfironmental degradations by
those responsibf@’ The only limitation is that recourse to this psigh is only
available to persons who as required by the exjstife oflocus standin Nigeria can
show that they are ‘person aggrieved’, that is@essvhose legal rights are infringed
or threatened by the Ministry’s act, neglect oraddf in the execution of any
environmental law, duties or authority?. This will effectively preclude enforcement
by non-governmental organisation and other intetesttizens™® As aptly argued by

Bowen:

‘To the extent that section 29 merely implies boésl not specifically grant a
general right to sue to individuals, it does nobvide a reliable basis for
citizens enforcement. In the absence of a speagifint of general standing, the

%57 SeeMobil Producing Nigeria Unlimited v Lagos State BEommental Protection Agenc{2001) 8
NWLR. (Pt 715) 489 CA. This case arose from thesgill at Mobil's Idoho Qua Iboe oil terminal
which devastated the coastal areas of Akwa lbore Siigeria. Strong wind carried the oil slick as f
as the shores of other farther Nigerian coasté¢staf Rivers, Bayelsa, Ondo, and Lagos States. The
case has not been finally decided as the Suprernet @s had to remit it back to the Federal High
Court for retrial. Thus, a rare opportunity for efiditive and final pronouncement on this right was
missed. See (2003) FWLR (Pt 137) 1029 SC. (Forsitatiof the Supreme Court remitted the matter
back to the Federal High Court for retrial).

8 This is known as the ‘civil rights’ test. Bellodas he then was) laid down this tesAtesanya v
President of Nigeriawhen he stated that ‘standing will only be acedrtb a plaintiff who shows that
his civil rights and obligations have been or imgier of being violated or adversely affected byabe
complained of.” The test reflects his view that €63 (b) of the then 1979 (now 1999) Nigerian
Constitution laid down a standing requirement. 86381) All NLR 1 at 39. This construction was
accepted by Nigerian Courts and later affirmedt®s $upreme Court as laying down a constitutional
rule of standing applicable in all cases. 3egangukwo v Akparf1985) 6 NCLR 770Attorney-
General of Kaduna State v Hass§h985) 2 NWLR 483;lrene Thomas and others v Reverend
Olufosoye(1986) 1 NWLR 669, and\dediran and another v Interland Transport Limit€k®92) 9
NWLR (Part 214) 155. For a criticism of this positji see Tunde I. Ogowewo ‘Wrecking the Law:
How Article Il of the Constitution of the Unitectates led to the Discovery of a Law of Standing to
Sue in Nigeria’ (2000) 28rooklyn JIL527. This position appears to have changed withdégision

in Owodunni v Registered Trustees of Celestial Chafchrist and other42000) 10NWLR (Pt.
675) 315, where the Supreme Court-per Ogundare(@$@e then was)- in reviewifgdesanyaase
unanimously held that the majority of the courtevaot in favour of Bello’s interpretation of s 6)(
(b) of the Constitution, and that ‘It will thereBomot be correct to say that this Court decided in
Adesanya case that the sub-section prescribesothes Istandi of a person wanting to invoke the
judicial powers of the Court... the Adesanya casectvhis in the realm of public law seems to lay
down that to invoke the judicial powers of the Goarlitigant must show sufficient interest or tiréo

of the injury he will suffer’ This view receivethé unanimous agreement of the remaining justices.
However, it appears that the decision is only fagble to action in private law as Ogundare JSC
further held in the same case that s 6 (6) (b) kevant to locus standi in public law by statihgtt'l
think there is some wisdom in the views expressetiib Lordship Ademola JCA [as he then was in
Bolaji v Bamgbos€1986) 4 NWLR 632]. The Judgement in the Adesargse seen to support him.
The term “civil rights and obligation” applies moie the sphere of public law.” The effect of this
pronouncement being that in public la@wodunnidid not differ fromAdesanyaand thus, the ‘civil
rights’ test still applies. See Akpo Mudiaga Odjecus Standi: Threat to Anti-Corruption Crusade and
Good Governance in Nigeria (1) & (2)' Th€anguard January 13 & 20, 2006. Available at
http//www.vanguardngr.com/articles/2002/featurea/law413012006.html and http://www.vanguard
ngr.com/articles/2002/features/law/law620012006Lhtm

%9 see Ogowewo ibidat 542-543.
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courts may fall back on the conflicting and incetesnt rules of standing in
“public-interest” cases. A person is required tovglsome personal grievance
as basis for instituting an action, or standing rdagend on the nature of the
remedy sought®

The effect of this rule of standing in public irgst litigation in the area of
environmental protection was felt @ronto-Douglas v Shell Petroleum Development
Company Ltd and 5 other&" where the plaintiff, an environmental activist ghtito
compel the respondents to comply with provisionshef EIA Act®*? The suit was
struck out on the groundister alia that the plaintiff has no legal standing to prosecu
the action. As stated by the trial judge, Belg&@@d,(as he then was), ...the claim is
baseless, the plaintiff shows no prima facie ewigetihat his right was affected nor
any direct injury caused to him. Furthermore, sitiee was no personal right of the
plaintiff infringed nor has he shown any injury faréd if he suffered anything at all

more than the generality of the peopf&.’

(b) Institutional framework

(i) The judiciary (Courts)

The judiciary as presently constituted in Nigesaestablished under Chapter VII of
the Nigerian Constitutiof® It is composed of the federal courts consistinghef

Supreme Court, Court of Appeal, Federal High Cotligh Court of the Federal
Territory, and Sharia Court of Appeal and Custonfaourt of Appeal of the Federal
Territory; and state courts consisting of High Gp@haria Court of Appeal and
Customary Court of Appedf’ In addition to these, are such other courts as beay

authorised by law to exercise jurisdiction on mattevith respect to which the

%00p citnote 34 at 163.

%1 Supranote 222.

%2The Respondents includes oil companies, Attorneye@e of the Federation and FEPA. However,
the claim against the agency was discontinued. ,Tihis doubtful if the plaintiff brought the actio
pursuant to section 29 of the FEPA Act. Howevee, dicision would still have been the same even if
the suit were brought under that section.

%3 Supranote 222. On appeal, this decision was set on appearemitted back to the Federal High
Court for retrial. However, it did not change théer of standing in public interest litigation aseth
Court of Appeal decision was based on the techmjoalind that it is erroneous to conclude that the
appellant has no standing without looking at ttaeshent of claim or in the absence of any evidence.
See (1999) 2 NWLR 466.

%4 Supranote 248.

%65 For various powers and functions, see ss 233, 288,257, 262, 267, 272, 277, & 282 respectively.
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National Assembly or a House of Assembly may makesf°® The judicial powers of
the federation are vested in the codtfsSuch powers extend to all inherent powers
and sanctions of a court of law, and to ‘all matteetween persons, or between
government or authority and to any person in Nayeand to all actions and
proceeding relating thereto, for the determinatibany question as to the civil rights
and obligations of that persofi® From an environmental perspective, the latter was
judicially interpreted inAdediran and another v Interland Transport Limif&y
where the Supreme Court held that by virtue ofisecé (6) (b) of the 1979
Constitution of Nigeria (now 1999 Constitution)pevate person can commence an
action in public nuisance without the consent e #ttorney-General and without
joining him as a party. The liberalisation of thise has greatly enhanced the right of

victims of environmental degradation in seekinggial remedy in Nigerid’®

The judicial powers does not extend to ‘any issuguestion as to whether any act or
omission by any authority or person or as to whetimy law or any judicial decision
is in conformity with the Fundamental Objective alDdective Principles of State
Policy set out in Chapter Il of this Constitutioh>'This provision has been judicially
interpreted to deny court access to any one irtet@a enforcing the provisions of
Chapter Il of the Constitution, including sectiob @oviding for the duty of the State
to protect and improve the environment as evidericeéte Oronto-Douglascase’’?
The failure by Nigerian Courts in following the Iad precedents with regard to the
justiciability of a Directive Principle dealt a biow with regard to the establishment
of a constitutional right to environment in Nigeriehis does not mean that Nigerian
courts have not upheld the right to environmenewdsgenced by th&bemrecase,
which was based on the fundamental rights to lifd dignity of human person as
well as the right to a general satisfactory enviment under the African Charter
373

Ratification Act’° However, theGbemrecase did not establish a jurisprudence on a

constitutional right to environment as it is a jedgent of a High Court which does

%56 (5) (j)-(0)-
%735 6(1)-(3) & (5).
S 6 (6) (a)-(b).
Supranote 358.
37% However, the plaintiff still has to show that Iseaiffected by the public nuisance just like the oés
the public. Seddedirancaseibid, at 180.
315 6 (6) (c).
372 supranote 222. See al€dkogiecasesupranote 315; anddewolecasesupranote 318.
373 Supranote 75.
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not bind other high courts that deal with constitodl matters. In fact, in a similar
case against four oil conglomerates in Nigeriau@dge of the Federal High Court
(Port Harcourt Division) in September 2006, dedirie follow the decision in the
Gbemrecase, and dismissed the acti6hNeither does it liberalise tHecus standi

rule, which is still one of the greatest obstaclepublic interest litigation generally

and in environmental cases specifically.
(i) Other institutions

The National Human Rights Commission was estaldishier alia to deal with all
matters relating to the protection and promotiohwian rights as guaranteed by the
Constitution of the Federal Republic of Nigeria,riéan Charter on Human and
Peoples’ Rights, and all international treatieshaman rights to which Nigeria is a
signatory®”® This will include the right to a satisfactory eroriment under article 24
of the African Charter Ratification AZ&° Most importantly, the Commission which
serves as the mechanism for the enhancement ohumiian rights in Nigeria
recognises some of the socio-economic provisiongdeunChapter 1l of the
Constitution as human rights although they arejusticiable rights’’ To that end,
the Commission has made a strong case for themadpyy into fundamental rights to
the Joint National Assembly and Presidential Coremibn the Review of the 1999
Constitution®’® In addition, the Commission has identified enviremtal protection
as one of its fifteen (15) main thematic areasoniuf®’® Other relevant institutions
include the Federal Ministry of Environment, whielas established to coordinate
various environmental efforts of the governmenina$ as to tackle environmental

degradation issues.

2.4.3 Regulatory frameworks of the Republic of Keng

374 See Peter Roderick, Co-Director, Climate Justiceglamme Climate change in the courts:
Summary of case®Vild Law Conference, September 2007, at p6. Amd at http://www.climatelaw.
org.

375 See National Human Rights Commission Act of 1385%5.

376 Supranote 337.

377 See National Human Rights Commission (NHR®put the National Human Rights Commission
available at http://www.nigeriarights.gov.ng/abbtrl.

378 |pid.

379 bid.

114



(a) Legal and policy frameworks>®°

(i) Constitution of the Republic of Kenya

The Constitution does not provide for the righettvironment among its fundamental
rights and freedoms of the individual nor doesoihtain any express environmental
provision. However the Constitution provides fobstantive and procedural rights
that are vital to the protection of the environmanid realisation of the right to
environment in Keny®* With regard to these rights, the Indian judiciags already
established a fairly large amount of jurisprudenme their reformulation or
interpretation for environmental protection. Foaeple, the Supreme Court of India
has interpreted the constitutional right to lifeelocompass the right to a clean and
healthy environmenr? The Court pointed out that the right to life does mean the
right to any kind of life®* and thus, did not hesitate in forbidding all eomimentally
degrading activities of both the State and privatdividuals that disturb the
ecological balanc®* affect human healt¥°> or pollute the environmenrf® As a
common law country, such decisions constitute @eise precedent, and thus, the
Kenyan courts should take cognisance of them whkigrdecating cases involving the

protection of the environment.

0 The policy documents include 198kational Environment Action PIafiNEAP) that was adopted as
a strategy for sustainable development in Kenya;BbtonomicRecovery Strategy (ERS) for Wealth
and Employment Creation (2003-200fHat guides the overall process of policy forriola and
implementation in Kenya and which recognises thedné& achieve broad macro and sectoral
objectives without compromising the environmene €' National Development Plan (2002-2008)
that recognises the need to fully integrate enwirental concerns in development planning at allleve
of decision-making as well as valuing the contiitmitof the environment to the national economy; the
Kenya Forestry Master Plan, and Forest Pojidhe Sessional Paper No. 6 on Environment and
Development The Kenya Vision 203@nvisions a globally competitive and prosperousonawith a
high quality of life by 2030; and the various S¢git Plans that set out the strategies that bagh th
Ministry of Environment and Natural Resources (MBNRnd the National Environmental
Management Authority (NEMA) will pursue within theipulated plan period in order to achieve its
mandate of contributing to overall national goako$tainable development.

%1 See chapter V, the Constitution of the Republigefiya (Revised Edition) 1998. Available at http:
/Iwww.bunge.go.ke/downloads/constitution.pdf. (&éleafter Kenyan constitution).

%2 Andersorop cit note 329 at 214; and Bruch etogl citnote 219 at 55-58.

383 SeeKumarcasesupranote 330.

384 SeeDamodhar Ro@asesupranote 330.

%85 Seekoolwal casesupranote at 330.

386 SeeKumar casesupranote 330Vellore Citizens Welfare Union v Union of Inde996) AIR (SC)
2715; andndian Council for Enviro-Legal Action v Union afdia (1996) 3 SCC 212.
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Presently, Kenya does not have any judicial decisiworporating this expansive
interpretation of the right to life. However, it idbeen argued that the right as
provided under the Kenyan constitution also encasgs the right to environment as
the right to life can only be meaningful in Kenyfaenjoyed within a favourable
natural environment’ This thesis agrees with the above argument aisllibped
that the Kenyan judiciary when confronted with tissue, can look to judicial
decisions in other common law countries as a petedor upholding the
environmental components of the right. Howeveis doubtful if such an opportunity
will ever arise as the Environmental Management@aébrdination Act (EMCAJ®®
provides not only for an express right to environinieut also important procedural

guarantees for the enforcement of the right agaiegtaders and polluters.
(i) Environmental Management and Coordination Act(EMCA)

EMCA is a framework legislation that was adopted @99 and entered into force on
14 January 2008° It was adopted against the backdrop of a deteiiyatate of
Kenya's environment, as well as increasing soaia economic inequality and their
negative impact on the environmétt.t therefore provides for the establishment of
an appropriate legal and institutional framework fine management of the
environment in Keny&® It further recognises the need for improved legat
administrative co-ordination of the diverse sedtan#iatives in order to improve
392

national capacity for the management of the enwiremt””< This recognition is very

important as the Act seeks to avoid the fragmerdad diffuse environmental

%7 See G.M. Wanukoya & F.D.P. Situma (efisivironmental Management in Kenya: A Guide to the
Environmental management and Coordination @@gntre for Research and Education, Environmental
Law, 2000). Cited in Dr Patricia Kameri-Mbol®wards greater Access to Justice in Environmental
Disputes in Kenya: Opportunities for InterventitBRLC Working Paper X2005) 2. Available at
www.ielrc.org/content/w0501. pdf.

%% No. 8 of 1999.

%89 Several regulations have been enacted pursusime tact. These include the Environmental (Impact
Assessment and Audit) Regulation, Legal Notice Na8 of 2003, Environmental Management and
Coordination (Fossil Fuel Emission Control) regaat 2006, and National Environmental Tribunal
Procedure Rules, Legal No. 191 of 2003.

39 Hon. Stephen Kalonzo Musyoka ‘Foreword’ in NatibfEnvironmental Management Agency
(NEMA) Strategic Plan (2005-201GNEMA, June 2005) 1.

%91 preamble to the Act, at para 1.

392 |bid, at para 2.
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management system which existed prior to its adaptt In addition, the Acaccepts
that the environment constitutes the foundation ordy of Kenya's economy, but
also its social, cultural and spiritual advanceni&hThis is an express recognition of
the importance of environment to the achievementsaftainable development
objectives including the MDGs in Kenya.

Most importantly for the discussion in this chapMCA provides a set of general
principles that will guide its interpretation angpéication. Foremost among them is
the right of every person in Kenya to a clean aedithy environmerit® However,
the Act did not identify the beneficiaries of thight as it did not provide for the
definition of the term ‘person’, leading to confasias to whether the term refers only
to natural persons or both natural and legal per§8iespite this non-definition, the
term can be construed as referring both to naandllegal persons. The basis of this
assertion is that a similar term under the funddaierghts provision of the Kenyan
constitution has been judicially interpreted to @oloth natural and legal persdis.
This was illustrated by the case 8ha Vershi Devshi and Company Ltd v The
Transport Licensing Boartf® where the applicant company was refused renewal of
licence under the policy of Africanisation. It apfed to the High Court claiming
breach of its fundamental rights. The Court whilddimg that the constitutional

references to ‘person’ covered both natural andllpgrsons observed:

‘...a company is a “person” within the meaning of @test V [of Kenyan
constitution] and would be entitled to all the tigtand freedoms given to a
“person” which it is capable of enjoying. .... Ifigit or freedom is given to a
“person” and is, from its nature, capable of beamjpyed by a “corporation”
then a “corporation” can claim it, although it rciuded in the list of “rights
and freedoms of the individual’. The word “indivall like the word
“person”, does where the context so requires, @fesua corporatiort>®

393 The fragmented system was due to the existence ohultiplicity of sectoral laws and
implementation institutions resulted in Kenya. $¢&gsong’o & Gabsap cit note 24 at 86-87; and
Odhiamboop citnote 36.

394 preamble to the Act, at para 3.

395 5 3(1).

39 This confusion is not peculiar to the EMCA asl#oaoccurred with regard to fundamental rights
guaranteed under the Kenyan constitution especidtign used to address environmental issues. See
Kameri-Mboteop citnote 387 at 2.

97 |pid.

398(1971) EALR 289. Cited In Mbotieid.

%991bid, at 298.



It is therefore apparent from the above that tlier® legal basis for precluding legal
persons from enjoying the right to environment untdee EMCA. This is further

supported by section 3(1) of the Act providing tkla¢ entittiement to a clean and
healthy environment includes access by any pemsdkenya to the various public
elements or segments of the environment for reiomedt education, health, spiritual

and cultural purposé'§®

The right carries a correlative duty. Hence, evagyson in Kenya ‘has the duty to
safeguard and enhance the environm&htThe effect of this provision is that the
protection of the environment is not a task resgérigr the State alone, but also
includes the participation of all persons includjogistic person®® However,the
Act is not specific on what this duty generallyaélst It is submitted that despite the
omission, this duty is similar to those enunciabdthe African Commission in

SERAC communicatiorf®®

Thus, every person in Kenya is required to prevent
pollution and ecological degradati®¥f, and promote conservatiéfr, as well as

ecologically sustainable development.

In discharging this duty, any aggrieved person wdéhout prejudice to any other
action that is legally available, apply to the Hi@burt for redress, and the Court is
obliged to make appropriate order to remedy or eskithe situatioff® This right of
action subsists irrespective of the fact that tpplieant is unable to show that the
defendant’s act or omission has caused or is litelgause him any personal loss or
injury.*®” This provision is innovative as it eliminates mosthe limitations inherent

in the traditionalocus standrule, which previously has been a major impediment

400 seeRodger Muema Nzioka and 2 others v Tiomin KenyaelinCivil case No.97 of 2001, High
Court of Kenya, Mombassa, at 10, para 2. Availatléttp://www.elaw.org/assets/pdf/kenya.tiomin.
case.pdf.

401 5 3(1) EMCAsupranote 388.

402 seePark View Shopping Arcade Ltd v Charles M. Kangethd 2 others(2004) eKLR at 21.
Available at www.kenyalaw.org.

403 gypranote 61 at para 52.

404 seePeter Kinuthia Mwaniki and others v Peter Njugun&i@&ha and otherCivil Case 313 of
2000. Cited as (2006) eKLR.

%% The decision irPark Viewcase implies that citizens can bring action to gubthe environment
within the ambit of the lawSupranote 402 at 21-22.

40653 (3).

407 5 3 (4). Se@ylvia C. Endere versus Karen Roses H@CC (Nakuru) No. 298 of 2005. Reported
on [2006] eKLR; andsamson Lereya and 800 others v The Attorney GeaarhP OthersHCCC No.
115 of 2006. Reported in [2006] eKLR.
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public interest litigations in Keny®® This is however subject to the proviso that the

action is not frivolous, vexatious, or amounts ticaduse of the court proce@%.

In exercising its jurisdiction, the Court shall ded by the principles of sustainable
development. These includes the principle of pupéicicipation in the development
of environmental management policies, plans andcgs®es; the principle of
international co-operation in the management ofresha&nvironmental resources;
principle of intra-generational and intergeneradiorequity; the polluter-pays
principle; and precautionary principl€. In addition, they are to take cognisance of
the cultural and social principles traditionallypéipd by any community in Kenya for
the management of the environment and natural ressu except if they are
irrelevant or repugnant to justice and moralityrmonsistent with any written lafv?
This is important for the achievement of povertyduetion and sustainable
development objectives (including the MDGS) in sacbommunity as most of these
cultural and social principles which the court dreund to respect, aim at the
conservation and sustainable use of these reso@sexplained in the beginning of

this chapter.

However, the right as provided under the EMCA isamthe same fundamental level
with rights guaranteed under the Kenyan Constitutidhis makes the right subject to
the provisions of the Constitution especially tbhChapter V. Thus, in the event of
conflicts between the right and any of the rightsagnteed under the Kenyan
Constitution, the latter prevails, subject howeteethe limitations provided under the
Constitution*'? In addition, the right is susceptible to limitatior modification by

subsequent legislatidhi® This was implied in the High Court decisionfark View

08 SeeNziokacasesupranote 400. But se#Vangari Mathai v the Kenya Times Media TruStvil
Case No. 5403 0f 1989, High Court of Kenya; abaw Society of Kenya v Commissioner of Land
and othersCivil Case No. 464 of 2000, High Court of Kenya.

409 seeSubash Kumacasesupranote 330, where the Indian Supreme Court in ingtipg a similar
version in the article 32 of the Indian constitatitield that such standing to sue is limited tspes
‘genuinely interested in the protection of society behalf the community. Public interest litigation
cannot be invoked by a person or body of persosatisfy his or its personal grudge or enmity.’

41035 3 (5).

“Hpid.

412 See Park View casesupra note 402 at 21-22. See algdhilash Textile v Rajkot Municipal
Corporation (1988) AIR 57 (Gujurat). (The High Court linked theasonable restriction clause in
article 9(6) of the Indian Constitution to the famdental duty under article 51-A to protect and
improve the natural environment).

413 Cf Nziokacasesupranote 400 at 11-13.



Shopping Arcade Ltd v Charles M. Kangethe and 2ersft® where the
defendants/respondents purported to justify theBpass on the basis of section 3 of
the EMCA as the disputed land is located on anogicdlly fragile area. It was
contended on behalf of the Defendants/Respondetetsalia that while the activities
of the Plaintiff/Applicant (the owner) is bound imperil the land which is a river-
bed, the current activities of the Defendants/Redpats through the propagation of
flowers and seedling will lead to its conservatidine Court in rejecting the above

argument held:

‘On the basis of that provision [section 3 of thBIEA), if nothing else is
taken into account, the Defendants/Respondentisisncase could very well
contend that by denying the Plaintiff/Applicant ess to his own land [that]
they are protecting the environment. But | haveady discounted the validity
of such argument.... | should add that, although fgveerson” has been
empowered by section 3(1) of the Act to aforesaitiSafeguard and enhance
the environment”, this must be subject to the S3tgtelicy and management
directions. This is essential for the efficaciounsl avell-ordered environmental
management and for compliance with the governing, lghe relevant
ministerial regulations, and authoritative provigoof the Constitution. Once
this principle is observed, then it will be readdggen that the claims now
being made by the Defendants/Respondents must Ibgecsuto the
Constitution. The claims of the Defendants cannetupheld if they run
counter to the express provisions of the Constituti'*

These limitations can be avoided by the provisibaroexpress right to environment
in the Constitution. Such provision will elevateethight to the status of other
fundamental rights in the Constitution and accdrdvith the same importance,
thereby overriding lesser legal obligatidf$.In addition, such constitutional
provision will be an acknowledgement of the ‘vitdlaracter of the environment as
basic condition of life, indispensable to the prdoio of human dignity and welfare,
and to the fulfilment of other human right” The importance of having a
constitutional right to environment has been re@phin Kenya as a case was made

during the May 2003-March 2004 Constitutional RewiBrocess for the proposed

414 Supranote 402.

“1bid, at 18.

416 See Atapattu opit note 69 at 91; Andersaip citnote 329 at 222; and Boyle gji note 58 at 49.

“17 Ibid. See also Anne N. Angwenginvironmental Legislation and Domestication of tntional
Environmental Law in Kenyd@aper presented at the Sesei Programme Sub-Regigel Workshop
held in Nairobi, 13th -17th December 2004 (NEMA Kan2004). Available at http://www.nema.go.
ke/envilegilation.asp#.
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constitution to address environmental concerns rmorporatinginter alia this
right.**® This resulted in the draft of the proposed coustih having extensive
provisions on the management of land, environmaedtraatural resources including
an express right to environment and free infornmatdout the environmeft® as
well as access to codf However, the proposed constitution was not pasgedaw

as it was rejected in a national referendum coreglict November 2005

(b) Institutional framework

(i) The judiciary (courts)

The judiciary as presently constituted is providadder Chapter IV of the
Constitution. It consists of the High Court, CoaftAppeal, and other courts as may
be established by parliament and which must be rdiiate to the High Couft?

The High Court which is a superior court of rec&Hall have unlimited original
jurisdiction in civil and criminal matters and suother jurisdiction and powers as
may be conferred on it by this Constitution or antier law.**® This will include
adjudicating on the actual or potential infringemeh the right to environment as
provided under the EMCA* The High Court has on a number of occasions upheld
the right of Kenyans to a healthy environm&ntlin addition, with the exception of
the Law Society of Kenyease*?® the High Court has upheld the right of the pubsic

bring public interest litigation in order to proteébe environment without the litigant

418 See Angwenyibid.

4% See art 67 (a) & (c), the Draft Constitution oériga. Adopted by the National Constitutional
Conference on 15 March 2004.

420 |pid, at art 72.

2! The reason for the rejection centred mostly onwite powers given to the President under the
draft constitution. See afrol News ‘Kenya votesnaw constitution’ 21 November 2005, available at
http:/iwww.afrol.com/artilces/17343; and afrol Newkibaki defeated in Kenya referendum’ 22
November, 2005, available at http://www.afrol.cortitdes/17362.

22 For the powers and functions of the courts, se96E), 64(1), & 65(1).

4235 60(1).

424 Sypranote 388 at s 3.

2% gee generally Maurice Odhiambo Makoloo, Benson @v@chieng’ & Collins Odote OloBublic
Interest Environmental Litigation in Kenya: Prospe@nd ChallengesEcogovernance Series NO. 4
(An Institute for Law and Environmental Governaifltd=G), Nairobi, February 2007) 32-39.

426 Supranote 408.
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having to prove personal interest in the subjedtenaf the litigatiori** It should be
noted that while the basis of these decision isptlowisions of section 3 of EMCA,
generally it appears that the Kenyan judiciary @vntaking a liberalised attitude

towards the_ocus standiule *?®

(i) Other institutions

The Kenya National Commission on Human Rights is@oenomous body created by
Act No. 9 of 2002 and charged with the protectimmmotion and enhancement of all
human rights in Keny#&® The National Environmental Tribunal establishediem
EMCA is charged with adjudicating disputes of a htdcal nature on the
administration of the Act as well as appeals agahmes administrative decision taken
by the authority and other organs responsible foforeement of the Act or
regulations and standards made undé&®iThis will invariably involve where such
decision does not protect or promote the realisatiothe right to environment under
the EMCA. Other relevant institutions include theatidnal Environmental
Management Authority (NEMA) established under sectiy of the EMCA, and
charged with exercising general supervision andordimation over all matters
relating to the environment, and to be the principatrument of the Government

charged with the implementation of all policiesatilg to the environmefit!

2.5 Conclusion

This chapter shows that the right to environmers baen established in Africa as
there exists various legal, policy and institutiofameworks at the regional and
national levels providing, recognising or givindgeet to the right. Section 24 of the
African Charter arguably provided the impetus for establishment of this right. It is

421 SeeNziokacasesupranote 400; Mwaniki case supra note 4@derecasesupranote 407; and
Lereyacasesupranote 407.

28 SeeKenya Bankers Association & Others versus MinigterFinance & AnotheiNo.4, (2002) 1
KLR at 61; andPaul Nderitu Ndungu and 2 Others v. Pashito Holdingsitéochand anotherHCCC

No. 3063 of 1996 Reported the Economic Reviews-11 May 1997.

2% See the Kenya National Commission on Human RightdNo. 9 of 2002, s 16.

4305125,

135 9(1).
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also apparent that the right as established incAfis framed in such a way that it is
linked to both poverty reduction and sustainabletigpment. In addition, the African

Charter imposes a positive duty on States partésonly to recognise the right to

environment but also to adopt appropriate enviramaleregulations and policies as
well as institutional machinery for its realisatidbtates parties through the African
Union and sub-regional bodies have discharged dhigjation at the regional and

sub-regional levels by adopting the various legalicy and institutional frameworks

discussed above. Similar actions were also takémeatational level albeit at varying

legislative levels. Despite these national diffees) it is apparent that African nations
have individually undertaken to recognise the righénvironment and to give effect
to it.

The next chapter of this thesis will therefore d&x the extent that the right to

environment has been realised in Africa.
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CHAPTER THREE

BEYOND THE FRAMEWORKS: TO WHAT EXTENT HAS THE RIGHT TO
ENVIRONMENT BEEN REALISED IN AFRICA?

‘We are all aware of the problems and challengesnig our continent today. Almost
15 years after the establishment of AMCEN and,eddeight years after the Earth
Summit... our region is still bedevilled by many peais. We are still contending

with land degradation and natural, as well as maae® disasters. Our forests and
forest resources are being indiscriminately exgldiand depleted, our coastal and
marine resources are being degraded, and we sallehenormous problems with
water supply and availability, qualitatively andantitatively.... These difficulties are
further aggravated by broader environmental probdesfiplanet Earth, such as ozone
layer depletion and climate change, which contirtoethreaten the survival of

mankind. In addition, Africa has unfortunately beameasy dumping ground for toxic
and hazardous wastes and obsolete chemicals ahddkgies...’

(Chief Olusegun Obasanjo, President of the Fedeealublic of Nigeria [as he then
was]. Quoted in United Nations Environment Programidirican Environmental
Outlook: Past, Present and Future Perspectael321)

3.1 Introduction

The discussion in the preceding chapter showedthigatight to environment is not
alien to Africa, as there are legal, policy andiintonal frameworks at the regional
and national levels providing, recognising or gg/ieffect to the right. This leads to
the issue of whether the right to environment hasnbrealised in Africa and the
extent of its realisation. Resolving this issuémgortant, as it will help in providing
an insight into the role of the MDGs in the rediisa of the right to environment in
Africa. It should be noted that if the existenceladse regulatory frameworks has led
to the realisation of the right to environment #orerage Africans, then there is no
need for the MDGs as far as environmental goods@mneerned as there is no lacunae
for the goals to correct or fill. If on the contyathe right is still a mirage despite the
existence of these frameworks, then there is anle@nd hence a role for the MDGs
in the realisation of this right in Africa. This ajter therefore examines the extent to
which the right has been realised in Africa by assgy the state of the environment
in Africa. If the state of the environment is natisfactory to human development, it

discusses the factors responsible for environmeleigadation in the region.
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3.2 Assessment

An assessment of the extent to which the rightrteirenment has been realised in
Africa will involve an analysis of the state or cition of the environment in Africa.
This is due to the fact that the right is intriridig linked to the health of the
environment. Thus, where the environment is degtasiech degradation most often
infringes or threatens the enjoyment of the rigit.analysing the state of the
environment in Africa, this thesis adopts the figi of the African Environmental
Outlook (AEO)' The two volumes of the AEO, which incorporate thputs of
scientists and other experts from national and regiBnal environmental
institutions® constitute the most comprehensive, integrated aathoritative
assessment of the state of the environment in @&}rithe AEO reporting process
itself has been endorsed by the African Ministe@ahference on the Environment
(AMCEN) as a ‘valuable monitoring and reporting ltéar sustainable environmental
management and to provide a framework for natiosab-regional and regional

integrated environmental assessment and reportiAdrica.™

These Reports show that despite the existence gafl, Igpolicy and institutional
frameworks adopted to halt or reverse environmesh¢gradation in Africa, that the
environment is heavily degraded and that the degi@u is still continuing with
adverse consequences for prospects of achievirgisaisle development in Africa.
The Reports while concluding that Africa’s conttiiom to global greenhouse gas
(GHG) emissions is negligible, find that enviromtaly degrading activities such as
deforestation, inappropriate coastal developmemig goor land management

throughout Africa contribute to the worsening ofpible impacts of climate change

! Compiled by the United Nations Environment Progrem(UNEP) for the African Ministerial
Conference on the Environment. The first voluméhef Report was published in July 2002, while the
second volume was published in June 2006.

2 See United Nations Environment ProgramAfdcan Environmental Outlook 2: Our Environment,
Our Wealth(UNEP, 2006) XXV. (Hereinafter AEO 2).

3 See United Nations Environment ProgramAfeican Environmental Outlook: Past, Present and
Future PerspectiveUNEP, 2002) 31, (hereinafter AEO 1). See also ‘T8tate of Africa’s
Environment Chronicled in Ground-Breaking Reporaréi Facts Tough ChoiceSNEP News Release
2002/504 July 2002. Available at http://www.unep.org.

4 AEO 20p citnote 2 at XXIV — XXV.

® See UNEP News Releasp cit note 3; and also Achim Steiner ‘Speaking Noteshef YNEP’s
Executive Director on the Launch of the African Eommental Outlook 2' 27 June 2006. Available at
http://www.unep.org. For an assessment of speeifidronmental degradation in Africa, see United
Nations Environment Programn#frican Environment Outlook: Case Studi@sNEP, Earth Print,
2004).
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such as drought, desertification, flooding, ane iis sea level. They also find that

outdoor air pollution is fast emerging as an issumost African countries especially
in the urbanised and industrialised areasloor air pollution as a result of burning of
fuelwood and other unhealthy sources of fuel iso alscreasing with adverse

consequences on human health and well-being.

Furthermore, the Reports find that Africa’s biolagi resources are declining rapidly
due to habitat loss, over-harvesting of selectetisg, the spread of invasive alien
species, and illegal activities such as the poacbfrendangered species for the bush
meat or exotic pets’ tradeThey also find that Africa’s marine and coastaloerces
are under pressure from land-based and sea-basgdesoof pollutiort’ These
include pollution from oil transportation that tatens the eastern and southern
African coast and islands, and oil drilling and gessing activities that have had
adverse effects on the northern, western and dekfiiaan coast:® Africa’s marine
and coastal resources are also under threat franharvesting of its resources, as

well as from domestic, industrial and agricultieluents

Forests and woodlands in Africa did not fare bedtethe Reports find that Africa has
the fastest rate of deforestation in the world assaillt of competing land uses, rising
demand for fuel wood and charcoal, illegal and pooggulated timber extraction,
and conflicts® In addition, the Reports find that almost all A&h countries are
experiencing problems of water quality due to tledlytion of Africa’s freshwater
resources. The pollution is caused mostly by the dischargdaofe quantities of
untreated industrial and domestic wastewater imtowatercourses and coastal waters

of Africa.’® Finally, the Reports find that land and its resesrin Africa are being

® AEO | op citnote 3 at 222. See also AE@ citnote 2 at 58 — 59.

" Ibid. See also AEO bid at 60.

8 Ibid. See also AEO id. It has been argued that charcoal production angumption emits more
GHGs than the industry and transports sectors amuahbin Kenya. This not only contributes to global
warning but also to acute respiratory infectiongeegally in children under the age of 5. See AEO 2
ibid, at 65.

® Ibid, at 223. See also AEQilaid, at 237 —238.

1%1pid at 224. See also AEQikid, at 160 — 161.

"bid. See also AEO id, at175 & 185.

21bid. See also AEO bid, at 166, 175 & 185.

3 |pid, at 225. See also AEQildid, at 202.

*bid, at 226. See also AEQildid, at 125 — 126.

15 |bid. See also AEO oid, at 134, 136, 141, & 146; and Japan Internati@wdperation Agency
JICA) Country Profile on Environment: NigeritNovember 1999) 19. Available at http://www.jica
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degraded as a result of increasing use of inorgaméenicals, invasive alien species,
increased monoculture, conflicts, desertificatiomning and oil extraction activities,

and poor management practi¢es.

The findings of the Reports are supported by thi@oua national state of environment
(SoE) reports prepared either prior to, betweergftar the Reports. These reports
were unanimous in their conclusions that the Afsenvironment is in a poor state
albeit at the national level. For example, the 2686onal SoE report released by the
Department of Environmental Affairs and Tourism @®B in South Africa
concludes that the condition of South Africa’s eomment is deteriorating.
According to the Report, this deterioration is evided by increasing pollution and
declining air quality that harm people’s healthsustainable exploitation of natural
resources, declining water quality and aquatic stesns; continuing land
degradation; and the overexploitation and collapseommercial and recreational
fish species? Similarly, the 2003 Kenya SoE report shows a dmtating
environment as a result of increasing land degrawtatiwindling forest and wildlife;
degradation of water resources and general ageatitonment; and increased air

pollution®

It is apparent from the findings of these regioaat national SoE reports that the
environment in Africa is heavily degraded. Such rddgtion more often than not

affects the enjoyment of most of the human rightduding the right to environment

.go.jp/english/Global/env/profiles/eggnai.pdf. (8lwg that no municipal sewage plant operates in
Nigeria which is Africa’s most populous nation. $iéads to the discharge of such waste into itemwat
bodies).

'®|bid, at 227. See also AEQildid, at 91 — 95.

" For example, see JICép citnote 15 at 11-27; and National Environmental Mansgye Authority
(NEMA) State of Environment (SoE) Report for Kenya, 200BMA, 2003). (Hereinafter Kenya
SOE).

8 See Department of Environmental Affairs and Tauri$DEAT) South Africa Environmental
Outlook: A Report on the States of the EnvironmeBkecutive Summary and Key Findif@EAT,
Pretoria, 2006) 2.

9 Ibid, at 23-33 & 38-39. It should be noted that thelifigs of this SoE is not new as the news media
are full of reports of environmental degradationSiouth Africa. For example, see Elise Templehoff
‘Study warns of radioactive foodBeeld/News24.conduly 31, 2007. (Reporting the existence of
contaminated food items polluted by overflow froldgie dams).

20 Op cit note 17 at 9-14. See also Lucy Emerton, Francisat§ar& Sam Gicherd&nvironment,
Poverty & Economic Growth in Kenya: What are theks, and Why do They MatteP®licy Brief No.

2 (IUCN, December 2001) 1-4. Available at http/Adnborderdiversity.org/dcforum/User_Files/Policy
_brief_No_2_Kenya.pdf. (Painting similar pictureméssive environmental degradation in Kenya).



guaranteed under the African Charter on Human auples Righté! as well as the

various national constitutions and laffsFlowing from this, it is submitted that
environmental degradation has made it impossibleaf@rage African citizens, to
enjoy the right to environment as well as otheevaht human rights guaranteed
under the African Charter and national constitigionAfrica. The next section of this
chapter discusses the factors that are resporfsiblenvironmental degradation and

hence, non-realisation of the right to environmarifrica

3.3 Factors Responsible for Environmental Degradabin in Africa

The degraded state of Africa’s environment has bagtmbutable to mostly non-
natural or man-made incidents such iater alia climate change, invasive alien
species, over-harvesting, deforestation, charcoadyztion and consumption,
pollution, hazardous and untreated wastes, anddamer changé® The Millennium

Ecosystem Assessment (MA) describes these incidastsdirect drivers of

environmental deterioratioi. It should be noted that with the exception of dim

change that has been attributed to anthropogeniG @htissions by industrialised
countries?”® most of these environmentally devastating inciseate caused or
exacerbated by human and industrial activities iwitAfrica. The emergence or
occurrence of these incidents or direct drivens igirn influenced by human acts or
omissions that are mostly socio-economic and paliin naturé® For the purpose of

this thesis, these socio-economic and politicalasswill be discussed under three

L OAU Doc.CAB/LEG/76/3 rev.5, 21LM 58 (1982), entered into force October 21, 1986ailable

at http://www.africaunion.org/official_documentséhties_%20Conventions_%20Protocols/Banjul%
20Charter.pdf. (Hereinafter African Charter).

%2 See the discussions in chapter two of this th&se also Emeka AmecBnvironmental Pollution
and Human Rights in Nigerigunpublished LLM dissertation, University of theitWatersrand 2004);
and Social and Economic Rights Action Center (SERAQ) amother v Federal Republic of Nigeria
Communication 155/96, Decision of the African Comesivn on Human and Peoples’ Rights, paras 61
& 67. Available at http://www.cesr.org/text%20fifésinal%20Decision%2000%20the%Eco soc%20
matter.pdf. (HereinaftecSERACcommunication).

23 See AEO bp citnote 3 at chapter 2; AEOd) citnote 2 at chapter 2; and Kenya Smcitnote 17

at 9-16.

24 Millennium Ecosystem AssessmeBtosystem & Human Well-Being: Syntheflisland Press,
Washington DC, 2005) 67-70, (hereinafter MA Genef&nthesis); and Millennium Project
Environment and Human Well-Being: A Practical Stmt. Summary Version of the Report of the
Task Force on Environmental Sustainability (Eantitute, New York, 2005-6.

%5 Africa’s contribution to global GHG emission isghigible. See AEO 2p citnote 2 at 59.

% See alsdlohan Hattingh & Robin AttfieléEcological Sustainability in a Developing Counsych

as South Africa: A Philosophical and Ethical IngquifSummer 2002) 6 (2Jhe International Journal

of Human Right$§5 at 86-87.
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major interlinked factors namely poverty, lack aofipcal will, and weak institutional
capacity?’

3.3.1 Poverty

The NEPAD Environmental Action Plan (NEPAD-EAP) hdsentified poverty as the
main cause and consequence of man-made envirorintegeadation and resource
depletion in Africa®® Poverty as previously argued in chapter one of thesis is
multidimensionaf® and therefore, goes beyond lack of income to telas proposed
by the United Nations Development programme (UNDR) denial of opportunities
and choices most basic to human development -aib delong, healthy, creative life
and to enjoy a decent standard of living, freeddignity, self-esteem and the respect
of others.*® Environmental degradation and poverty are ineabiig intertwined®
The consequence of this linkage is a vicious cyolevhich poverty causes the
degradation of the environment, and such degradatioturn perpetuates more
poverty®? As aptly observed by Fabra ‘...poverty and environtakedegradation are
often bound together in a mutually reinforcing wigs cycle, and thus human rights
abuses related to poverty can be both cause asctefif environmental problents.’
Several factors are responsible for causing orezkating poverty and by implication

environmental degradation in Africa. These inclederuption, low literacy, lack of

*" Note that these socio-economic and political issuay also overlap among the factors. The MA has
referred to these factors and issues as indirggrdr See MA General Synthesig citnote 24 at 64-
66.

8 See New Partnership for Africa’s Development (NERAction Plan of the Environment Initiative
of the New Partnership for Africa’s developméhine 2003), at para 23. (Hereinafter NEPAD-EAP).
29 At p2. For a comprehensive treatment of the natdimension and manifestation of poverty, see
Focus on Global Souttntipoverty or Anti Poor? The Millennium Developmédoals and the
Eradication of Extreme Poverty or Hung@ecember 2003) 4-6. Available at http://focuswetyjpdf/
MDG-2003.pdf.

% Human Development Report: Human Development tdiEase PovertfyUNDP, 1997) 5. Available

at http/hdr.undp.org/reports/global/1997/en/. Familar definition, see para 3, United Nations
Statement of Commitment of the Administrative Comted on Coordination of Action to Eradicate
Poverty, UN Doc. E/1998/73.

%1 See NEPAD-EARuUpranote 28 at para 1.

%2 |bid, at para 3. See MA General Synthegisitnote 24, at 62.

% Adriana Fabra ‘The Intersection of Human Rightd @nvironmental Issues: A Review of
Institutional development at International Leveladkground Paper 3oint UNEP-OHCHR Expert
Seminar on Human Rights and the Environmelgnuary 14-16, 2002, Geneva, available at
http://uchchr.ch/environment/bp3.pdf.




access to information and public participation,klaxdf access to legal remedy or
justice, armed conflict, and HIV/AIDS.

(a) Corruption

Corruption is endemic in AfricX. This is evident from the result of th2007
Transparency International Corruption Perceptiondéx (CPI), which focuses on
corruption in the public sectdf.The CPI shows that out of the 52 African countries
surveyed, 2 scored above 5.0, 5 scored above 46ored above 3.0, while the rest
scored below 3.6f A score of between 3 and 5 shows that the Africanntries
falling within the bracket are facing a serious |lErage regarding corruption, while
for those African countries that fall below 3 out 10, such score is a sign of
‘rampant’ corruptior’’ The widespread corruption in Africa is costing thegion
nearly $150 billion a yeaf. This translates to about twenty-five percent ofi¢sf's
collective national incom& up to $30 billion in aid to African countries thaas
ended up in foreign bank accounts thereby makirg région ‘the graveyard of
development aid® loss of approximately 50 percent of tax reveffuend percentage

of household income spent on bril§és.

% See Transparency InternationBeport on the Transparency International Global Mption
Barometer 200{Policy and Research Department, 2007) 3-4; ‘Cdiounpstill a problem in Africa,
says UN’' The Cape Timed4 March, 2006, at p7; Ray Faure ‘Survey shows ssigh “rampant
corruption” in Africa’ Mail & Guardian 18 October 2005, available at http://www.mg.co.d@lke.
aspx?area=/breaking_news_business/.; Noel MwakK{gnya re-invents corruptiorBBC News23
February 2004, available at http://news.bbc.co /pkff/2/hi/Africa/350 6433.stm; Nosike Ogbuenyi
& Deji Elumonye ‘EFCC Recovers N100bn Assets fieraGovs' THISDAY 12 June 2007, available
at http://www.thisdayonline.com; and Davidson Ipek ‘EFCC to Prosecute 6 More Ex-Govs'
THISDAY18 July 2007' available at http://www,thisdayonlicem. It should be noted that there are
three types of corruption vis-a-vis petty, grandl atate corruption. See Michelo HnadungAileti-
Corruption Initiatives in Africa: An Overvie@Good Governance Academy, Pretoria, July 2003).
% (TI, September 2007Available at http://www.transparency.com. Thihiswvever an improvement
from the result of the 2006 CPI showing that dhlgountries out of the 46 African countries sunceye
scored above 5.0, 3 countries scored above 4.0e hiscored above 3.0, while the rest scored below
3.0.
% Ibid. A country or territory’s CPI Score indicates thegree of public sector corruption as perceived
?7y business people and country analysts, and rdregegen 10 (highly clean) and 0 (highly corrupt)
Ibid.
% See Elizabeth Blunt ‘Corruption “costs Africa hiti’ BBC News18 September 2002. Available at
http://news.bbc.co.uk/2/hi/afriac/2265387.stm.
% |bid. See also ‘Africa corruption crisi8BC Learning English17 February 2006. Available at
http://www.bbc.co.uk/worldservice/leasrningenglighwsenglish/witn/2006/02/06021.
“Adam Lerrick “Aid to Africa at Risk: Covering Up @uption’ International Economic Report
(Carnegie Mellon Galliot Center for Public Polidyecember 2005) 2. See also U4 Anti-Corruption
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Corruption has had an adverse effect on the acment of poverty reduction and
sustainable development in Afri¢alt is a major cause of intractable poverty in
Africa,** and interlinked with other factors that cause xacerbate poverty in the
region as these factors are in most cases, consezgief pervasive pillage by a long
line of African leaders and public official3.The adverse effects of corruption on
poverty reduction is evident from the fact thahais robbed the African economy of
funds that would have been used in the provisioedifcation, housing, sanitation,
healthcare, environmental protection and povergvaltion, thereby enhancing the
non-realisation of socio-economic and environmeriggits in the regiof® It has also
stultified socio-economic development in Africa loyscouraging investments as
investors are wary of doing business in Afftéa.Furthermore, it has affected the
ability of most households especially the poor&staccess some basic needs as the
bribe extorted by a public official may mean thatubkeholds cannot afford school

fees for their children, or afford to buy goodsntaintain their small businesses and

Resource Centre ‘Africa: Scale of corruption anghaet on poorU4 Helpdesk Queryp 4.Available
ialt http://www.u4.no/helpdesk/helpdesk/queries/qp@rgfm.

Ibid.
“2 For poor household, the African Development Bastingates that they spend an average of 2-3 % of
their income on bribes, while it is an average &0 for rich households. See U4 Anti-Corruption
Resource Centrébid. See also ‘Corruption “costs Kenya $1bn a ydBBC News available at
http://news.bbc.co.uk/2/hi/business/2949586.Ktmdicating that the Transparency InternatiobDally
Bribery Surveyn 2002 suggested that Kenyans pay on averageiliéshba month simply to get on with
their ordinary lives).
43 See Transparency Internatio@dverty, Aid and Corruptioolicy Paper, p 2. Available at http:/
www.transparency.org. (Hereinafter Tl Policy Paper)
44 See Gbenga Lawal ‘Corruption and Development iricaf Challenges for Political and Economic
Change’ (2007) 2 (I{umanity and Social Sciences Jourtat 3-4.
“ Lerrick opcit note 40. See also United Nations Conference oneTaad Development (UNCTAD)
The Least Developed Countries Report 2Q00dited Nations, New York, 2004) 166; and ‘The Coft
Corruption in Africa’ BBC Newsl17 February 2006. Available at http://news.bbc.kfo/pr/fr/-
2/hifafrica/472352.stm.
46 For example, in Nigeria, which is ranked 147 wétlow score of 2.2 in the 2007 CPI, there is a low
level of infrastructure development, education, Eyiment and environmental protection, while the
general standard of living is very low despitenitassive oil wealth. The situation is particularlgrae
in the states where the former governors are adcubenassive corruption. This corroborates the
conclusion of Transparency International that thisr@ strong correlation between corruption and
poverty. Seeop cit note 35; and Transparency Internatioakquently Asked Question About
Corruption, at ppl-2. Available at http://www.transparencg/oews_room/fag/corruption_fag.html.
See also Peter Eigen in Transparency InternatiOonaluption Perception Index 200©D¢tober 2004)
Available at http://www.transparency.org/cpi/200dtimedia_pack_en.pdf; and Huguette Labelle
‘Opening Statement on the Launch of the 2007 CaiwmagPerception Index’ 26 September 2007.
" See Blunbp citnote 38; Dr I. El HadjReduction of Corruption | Africa: A Tremendous Géatje
p5, available at http://www.iespolicy.org/file/SaP0-%20la%20Corruption%20en%20Afrique.df; and
Orla Ryan ‘Kenya bribes are growing bigg&BC NewsAvailable at http://news.bbc.co.uk/go/pr/fr/-
12//hi/business/3648885.stm. See also the stateofdfofi Annan, the former UN Secretary-General
on the adoption of the UN Convention Against Cotiup by the General Assembly. Cited in El Hadji
ibid, at1.
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sources of incom& As aptly stated by Huguette Labelle, the Chail@nsparency

International, ‘corruption traps millions in powvgtt?

These adverse effects of corruption on poverty ¢gdu in Africa contribute albeit
indirectly to environmental degradation in the oegl® This indirect effect is
manifested in the form of reduction in economicvgilg which in turn adversely
affects not only the amount of public fund spentorironmental protection, but also
the per capita income of poor people. Thus, at $omhlevels of per capita income,
poor people are usually forced to rely heavily ba ecosystem for their sustenance
thereby leading in most cases, to the degradatfothe environment® As aptly
observed by Johnson, ‘[tlhe very poor were drivendestroy the environment
because they had no other possibilities. It wasestipn of sheer survival. The only
hope is to improve their lot dramaticalﬁ?.’The issue of deforestation in Africa
exemplifies the effect of income poverty on the immment>® Rising demand for
fuel wood and charcoal has been identified as dtiecomajor causes of deforestation
in the regior®* Such rising demand is due to the inability of fwr in Africa to

access modern and cleaner energy sources causeipalty by lack of incomé® It

“8 See Tl policy Papesp citnote 43; and Tl Global Corruption Baromeogrcitnote 34 at 4.

“9 Quoted in Transparency Internatio2l06 Transparency International Corruption Perceptindex
(2006).

%0 Other indirect contributions of corruption to emrimental degradation include reduction of access
to healthcare and educational facilities, environtak information, public participation in
environmental decision-making process, and legdl administrative remedy. In addition, corruption
indirectly affects the environment through encourggthe funding of environmentally devastating
projects, which are easy targets for siphoninguiflip money into private pockets. A good example is
the Lesotho Highlands Water Project. See Sebas#vine ‘taking on the Goliaths of corruption’
ELDIS Available at http:///www.eldis.org/fulext/Lesothoorruption_dec06.doc.Note that corruption
can also contribute to environmental degradatioectly. This will be discussed later in this chapte

*1 See AEO Dp citnote 2 at 13.

®2 Stanley P Johnson (eHE EARTH SUMMIT: The United Nations Conferenc&amironment and
Development (UNCED) International Environmental Law and Policy Serig&raham &
Trotman/Martinus Nijhoff, 1993) 145.

%3 Other adverse effect of income poverty on the remvient in Africa include atmospheric pollution
through burning of unclean fuel, biodiversity lagsough the bush meat trade and other forms of
overexploitation, and slums. See Chapter 2 of tB®A&op citnote 2.

% See AEO 2bid, at 204, 213-214, & 221. See also AE@pl citnote 3 at 225; and Rasheed Bisiriyu
‘The Connection between energy, poverty and enwiemtal degradation’ News & Trends: Africa,
Alexander’s Gas & Oil Connectiongol. 9, Issue #14, Wednesday, July 21, 2004. Atélaat
http://www.gasandoil.com/GOC/news/nta42939.htm.

°5 |bid. See also Maureen Cropper & Charles Griffith ‘Theetaction of Population Growth and
Environmental Quality’ (1994) 84 (American Economic Peer Review Papers and procesd2id;
and United Nations Environment Programme (UNEP) & #n#gional Institute for Sustainable
Development (ISDHuman Well-Being, Poverty & Ecosystem Servicesidix the Link(UNEP &
IISD, 2004) 18.
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should be noted that the adverse effects of thagridemand for fuel wood and
charcoal for energy purposes is not restrictedeforéstation alone, as it has equally

led to loss of biodiversity as well as increasetdaspheric air pollution in Africa®

The effect of income poverty induced by corruptios not restricted to
overexploitation or degradation of the environmastit equally affects demand for
better environmental quality by citizens from thgavernments! This is based on
the assumption that at low levels of income, peapleoor countries are more likely
to be preoccupied with sustenance and achievinghsic needs than to bother with
environmental quality. However, the reverse isdhse when such countries became
high-income economies as such high income would keacitizens’ demand for
stricter and better environmental control from thpslicy makers? Ruttan observed
this relationship in his presidential address ® American Agricultural Economics
Association in 1971 when he stated:

‘In relatively high-income economies, the incomastiity of demand for

commodities and services related to sustenan@aigihd declines as income
continues to rise, while the income elasticity ehtnd for more effective
disposal of residuals and for environmental amesits high and continues to
rise. This is in sharp contrast to the situationpoor countries where the
income elasticity of demand is high for sustenaamoe low for environmental

amenities >

The above view has been supported by the empifindings of environmental
economists that there exist a systematic relatipristween changes in income and

demand for environmental qualft§.This relationship is explained by means of the

% See AEO Dp citnote 2 at 60, 65, & 251.

°" See David Hunter, James Salzman & Durwood Zaedkis)(nternational Environmental Law &
Policy 2ed (2002) 1128-1129.

%8 |bid. See also Gene M. Grossman & Alan B. Krueger ‘Bouic Growth and Development’ (1995)
110 Quarterly Journal of Economic353; and M. Munasinghe ‘Countrywide Polices andt&@nable
Development: Are the Linkages Perverse?’ (1998Yernational Yearbook of Environmental and
Resource Economics 1998/1999 — A Survey of Culsenes33.

%9 Vernon W. Ruttan ‘Technology and the Environmgi®71) 53American Journal of Agricultural
Economics707 at 707-708.

% First articulated in Gene M. Grossman & Alan B.ukger Environmental Impact of a North
American Free Trade AgreemekiVorking Paper 3914 (National Bureau of Economicsdech,
Cambridge). (Hereinafter Grossman & Krueger Il)isTfinding is now supported by series of later
literatures on the subject. For a summary of thiés@tures, see Bruce Yandle, Maya Vijayaraghavan,
& Madhusudan Bhatarai ThEnvironmental Kuznets Curve: A Prim@ERC Research Study, May
2002) 6-16. Available at http://www.manchester.edufses/econ231/yandleetal.pdf.
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Environmental Kuznets Curve (EKC). Yandieal articulated the theory behind the

EKC as follows:

‘[tthe EKC statistical relationship suggests thas aevelopment and
industrialization progress, environmental damageeiase due to greater use
of natural resources, more emission of pollutant® operation of less
efficient and relatively dirty technologies, theghipriority given to increases
in material output, and disregard for—or ignoramée- the environmental
consequences of growth. However, as economic grawtitinues and life
expectancies increase, cleaner water, improvedjatfity, and a generally
cleaner habitat become more valuable as people wlakiees at the margin
about how to spend their incomes. Much later, | plost-industrial stage,
cleaner technologies and a shift to information aedvice-based activities
combin(glwith a growing ability and willingness toahance environmental
quality.’

It is therefore apparent from the above that mspar capita income can help African
citizens in demanding better environmental polidiesn their government in the
form of more stringent and strictly enforced enmireental standardé.However, the
theory is not absolute, as certain pollutants aglearbon dioxide and deforestation
do not seem to have any empirical correlation weh capita income and thus, do not
fit into the EKC modef? Despite this, it is submitted that a rise in pepita income
can still help in reducing deforestation and carlblioxide emissions in Africa as
there will be less reliance in use of fuel woodardoal and other unclean fuels for
energy needs, as well as less reliance on envimotaihe unfriendly modes of

transportation such as used or old motor vehféles.

The issue of access to court by litigants exengdithe relationship between a rise in

per capita income and demand for environmentalityu#t should be noted that legal

®1 |bid, at 4. (Citing M. Munasinghe ‘Is Environmental Dadation an Inevitable Consequence of
Economic Growth: Tunnelling Through the Environnarifuznets Curve’ (1999) 29 (Bcological
Economics39).

%2 See Grossman & Kruegeribid.

%3 See Nemat Shafik ‘Economic Development and Enwiremtal Quality: An Econometric Analysis’
(1994) 460xford Economic Paperg57. Cited in Yandle et ap cit note 60, at 10. See also Mark
Thoma ‘About That environmental Kuznets CurveEconomist ViewAugust 23, 2006. Available at
http://feconomistsview.typepad.com/economistsvie@b208/about_that_envi.html.

% Note that Vehicular emission has been identifiede of the major source of anthropogenic carbon
dioxide in Africa. For example, in Tunisia, it hbsen identified as the lead carbon dioxide emigee
AEO 2o0p citnote 2 at 66-67, & & 73.
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remedies constitute one of the means by which enrientally conscious citizens
can force their government to adopt more stringegnironmental regulations or to
strictly apply existing environmental regulationsiastandard®> However, access to
legal remedies is dependent on the litigants balsig to afford if® This invariably
means having the financial wherewithal to hire laveyand use legal institutions as
well as offsetting the opportunity cost generated deing away from income-
generating activities in the course of the Iitigal‘?7 Such resources are not available
to poor peopl&® The situation is more critical where the litigaties in the public
interest and may not yield any personal gain tolitigants in the form of adequate
monetary compensation when successful. The possianore likely to change as
their per capita income rises as they can now @ffor not only demand better
environmental standards from both government afidtpw industries, but also, use
the instrumentality of the court in such pursuitend necessafy. In addition, better
income level will help in pursuing the case to @snclusion thereby avoiding a
situation whereby the polluters will avoid proséontby offering gratifications to the
poor plaintiffs to withdraw the suff.

% For example, in India, the court has been useplyic-spirited individuals to force the government
to strictly enforce environmental law. See Micha@giderson ‘Individual Rights to Environmental
protection in India’ in Alan Boyle & Michael Andesa (eds) Human Rights Approaches to
Environmental Protectior{Oxford University press, 1998) 211. Such potensilo exist in South
Africa. See als@overnment of the Republic of South Africa and rstheGrootboom and othe2001
(1) SA 46 (CC)Minister of Health and others v Treatment Actiom@eaign and others No.Z2002 (5)
SA 721;Earthlife Africa (Cape Town) v Director-General: partment of Environmental Affairs and
Tourism and anothe?005 (3) SA 156 (C ) anDirector: Mineral Development, Gauteng Region and
Another v Save the Vaal Environment and Oti&89 (2) SA 709 (SCA). However, such opportunity
is highly restricted in Nigeria. Seer@to-Douglas v Shell Petroleum development Corponaand 5
OthersUnreported Suit No. FHC/CS? 573/93. Delivered ebrbary 17, 1997.

% See Michael Andersofccess to Justice and Legal Process: Making Leggtltltions Responsive to
Poor People in the LD@aper for Discussion at WDR Meeting 16-17 Augus®9.%at pp 9-10.
Available at http://siteresources.worldbank.org/MOVERTY/Resoruces/WDR/DfiD-Projectpapers/
anderson.pdf. (Hereinafter Anderson II).

*7Ibid, at 18.

%8 See Engobo Emesefhe Limitation of Law in Promoting Synergy Betwdemvironment and
Development Practices in Developing Countries: A€8tudy of the Petroleum Industry in Nigeat
pp21-23, available at Http://web.fu-berlin.de/fikianwelt/bc2004/download/emese_f.pdfid World
Resources Institute, UNDP, UNEP, & World Bafilke Wealth of the Poor - managing Ecosystems to
Fight Poverty(WRI, Washington DC, 2005) at 76. (Hereinafter WRI

®9 See Anderson Ilpcitnote 66 at 9.

%In the Tiomin case in Kenya, there was the allegation that sofmaeo parties were bought off
thereby facilitating easy extra-judicial settlemesit the dispute. See Dr Patricia Kameri-Mbote
‘Towards greater Access to Justice in Environmerbasputes in Kenya: Opportunities for
Intervention’lERLC Working Paper12005) 7. Available at www.ielrc.org/content/w050df.p
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(b) Low literacy

Low literacy or lack of education is another factausing or exacerbating poverty in
Africa. This is due to the fact that high literagte reduces poverty by increasing per
capita income while low literacy deprives people tbé choices, potential and
opportunities to create a better life and lift tisefves out of povert{: The effect of
low literacy in causing or exacerbating povertyAimica was noted by the late Julius
Nyerere, former president of the United RepublicTaihzania, who observed that

‘Education is not a way to escape poverty-it is aywf fighting it"?

Low literacy
leads to reduced employment opportunities and lowages, which invariably
translates to lower per capita income and increpsserty”® The increased poverty
in turn increases the pressure on goods and serpicwided by the environment as
an increasing number of poor people are now fotoegly on them. In such state of
affairs or situation, the environment is most lijkéb be degraded, as the increased

pressure will result in an unsustainable explaitatif the environmental resourcés.

The effect of low literacy on poverty in Africa it restricted to low incomes as it
equally affects the ability of people to fight agption that deepens their poverty
level. This is based on the ground that there ipiecal evidence of a strong

correlation between an increase in literacy rateaneduction in corruption, and vice
versa’” Thus, at low literacy level with its attendant Iper capita income, people are

more likely to be corrupt themselves as they areemvollnerable to corruption than

" See Jonathan Temple ‘The New Growth Evidence’ 91%¥ (1)Journal of Economic Literature
112; and Amanda Sives, W. John Morgan & Simon AopléTeachers as Community Leaders: The
potential Impact of Teacher Migration on Educatfonall and the Millennium Development Goals’
International Conference on Adult Education and &ty Eradication: A global PriorityJniversity of
Botswana, 14-16 June, 2004, at pl. Available gt/Mttww.nottingham.ac.uk/education/centres/uccer/
botswana.pdf.

"2 Cited in United Nations Education, Scientific, abdltural Organization (UNESCO) ‘Education and
Poverty EradicationNewslnternational Workshop on Education and Povertydieation, Kampala,
Uganda, 30 July3 - August, 2001. Available at Wityww.unesco.org/education/poverty/news.shtml.

3 See Institute for Research on PoveBgucation & PovertyUniversity of Wisconsin-Madison.
Available at http://www.irp.wisc.edu/research/edigra htm.

" Note that the AEO has identified overexploitatiohresources as one of the factors threatening
Africa’s environmental resources. See AEOcitnote 2 at 136, 175, 210, 214 & 221.

S See Theo Eicher, Cecilia Garcia-Penalosa, & Tanguy Ypersel€ducation, Corruption, and the
Distribution of IncomgOctober 2006) 24-26. Available at http://facultgshington.edu/te/papers/ept_
1.pdf.
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those at the higher income brackeThis is evident from the findings of the Kenya
Urban Bribery Index, which indicates that thoseeljk to be poor (i.e. the
unemployed, those with low education, etc) are mateerable to corruption than the
better off socio-economic groupsWhere the people are not themselves corrupt,
their low literacy level will make them less likely be aware of their rights including
the right of access to information about how tlggivernment operates, and how to
utilise such rights in fighting corruptidfi. In addition, low literacy adversely affects
the level of people’s knowledge of politics and ¢tetheir capacity to assess policies
and politicians behaviour. This is because a letiscaed electorate has lesser
capacity to identify corrupt politicians and henoeduce rent-extraction by the

political class’

Furthermore, low literacy affects poor people’s ligbi to demand better
environmental quality from their government and desrtheir capacity to protect the
environment on which they depend for their sustea&hEmpirical studies have
shown that improvement in educational opportuniteseases people’s perception of
the environment and the actual or potential coatiiim of a healthy environment to
their long-term sustenance and well-being, as waslithe problems affecting their
environmenf! It is such perception that will drive their demaridr better
environmental policy from their government in tlerh of more stringent and more

strictly enforced environmental standards. The sipas obtainable at lower literacy

6 See Jacques Hallak & Muriel Poisson ‘Ethics andugiion in education: an overview’ (2005) 1(1)
Journal of Education for International Developmeant2. Available at http://fequip123.net.JEID/article
/1/1-3.pdf.

" See U4 Anti-Corruption Resource Centre ‘Corruptaond its impact on the pook)4 Helpdesk
Queryat p2. Available at http://www.u4.no/helddesk/helpkiqueries/querry44.cfm.

8 See WRIop citnote 68 at 73.

9 See Eicher et ap citnote 75 at 24-25; and Jelena Budak & Rajeev K. Goehomic Reforms and
Corruption in Transition Countriegt 6. Available at http://www.eizg.hr/AdministrateCKeditor/
Userfiles/file/01%20Economic%20Reforms%20and%20Qution%20%20in%20Transition%20Cou
ntries.pdf.

8 See Lorenzo Pellegrini & Reyer Gerlagh ‘Corrupti@@emocracy, and Environmental Policy: An
Empirical Contribution to the Debate’ (2006) 15{3)e Journal of Environment and Developm&32

at 343; and Fabio Granja e Barros, Augusto F. Medpr& Jorge M. NogueirédPoverty and
Environmental Degradation: the Kuznets Environme@arve for the Brazilian CasBepartment of
Economics Working Paper 267 (University of Brasilecember 2002) 11. Available at http://
www.unb.br/face/eco/epe/TD/267Dec20/Noguira.pdf.

8 |bid. See also Barros et abid, at 21; Lorenzo Pellegrini & Reyer Gerlagh ‘Coriop and
Environmental Policies: What are the Implicationsr the Enlarged EU?’ (2006) 1&urope
Environmentl39 at 145. (Hereinafter Pellegrini & Gerlagh II).



levels® In addition, at low literacy levels, people’s élilor capacity tointer alia
access relevant environmental information necedsargrotecting their environment
and maximizing available environmental opportusitigarticipate effectively in
environmental decision-making process in their camites and in broader
governance issues; access legal and administrativedies when their environment
is degraded or threatened; and communicate anedshed through the electronic

and print media will be adversely affectéd.

(c) Lack of access to information and public partigation

The rights of public access to information and ipgration are essential for
empowering poor people as such rights enhancedbéities as well as opportunities
to participate in the decisions that affect thegllvbeing and livelihood. Thus, in the
absence of these procedural rights, the prospéashieving poverty reduction and
sustainable development in Africa will be adversaffected® For example, lack of
access to information affects the ability of theopdo make informed livelihood
choices, as they are unable to access informaégarding market prices for their
crops, alternative cropping or pest control optjoasailability of government
assistance or training programs, or opportunit@s developing new products or
markets for environmental gootfsLack of access to such information affects their
prospects of escaping the poverty trap, as theyaable to take advantage of new
opportunities for generating income and increasireyr asset& In addition, lack of
information exacerbates poverty as it affects thepbe’s knowledge of their right to
land and its resources. As aptly observed by UNDRI®’ ‘[flor the poor, it is their
rights and the enforcement of those rights withie taw that usually determine

whether they will plant, husband, harvest, and sssfully manage the natural

82 See Barros et ap citnote 80 at 10-11.

8 See AEO Dp citnote 2 at 11, and Emeep citnote 68.

8 See AEO 2bid, at 34; and Department for International Developménited Kingdom (DFID),
Directorate General for Development, European Casion (EC), United Nations Development
Programme (UNDP), & The World Barknking Poverty Reduction and Environmental Managem
Policy Challenges and Opportuniti€Ehe World Bank, July 2002) 32-33.

% WRI op citnote 68 at 73.

% |bid.

8 UNDP, UNEP, IIED, IUCN, & WRIAssessing Environment’s Contribution to Poverty iR&dn
(September 2005).
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resource base for environmental income and envieoah wealth or work on the

margin of subsistencé®

Lack of access to information also affects peopbdidity to fight corruption that
deepens poverty by demanding transparency and midmnlity in governance from
their government. This is due to the fact that aurdries where their citizens are
uninformed or lacked access to information, therganerally low awareness of what
the governments are doing and how they spent tiaional resources. The low
awareness in turn promotes corruption as goverrsnéave little incentive to
improve performance, deliver on their promises,eween provide basic services at
adequate levels, as the possibility of holding thaocountable is virtually non-
existent® As observed by Transparency International, ‘[a]ption thrives in
environments where information is either too segted or aggregated, is not
comparable and prevents conclusions on financisbuee utilization from being
drawn.®* This is evident from the findings of Reinikka aBdenson that a newspaper
campaign in Uganda informing parents and schoolsheffund provided by the
government for education substantially reducedfthetion of the funds captured by
bureaucrats and politicians, and increased truendspg in educational

infrastructure®

Furthermore, lack of access to information afféicésability of the poor to protect the
environment upon which they depend for their sumtea. This is because lack of
access to information limits their ability to befesftive players in environmental
policy and decision-making process that affectsmtfie Equally affected is their

ability to mobilise support to demand sustainaliitsons to their environmental

% |bid, at 12.

89 See WRIop citnote 68 at 73. See also Tl Policy Paperitnote 43 at 9.

% |bid. See also Transparency International “Overvighe role of information in fighting corruption
Available at http://www.transparency.org/global gpiies/access_information.

%1 See Tl Policy Papap citnote 43 at 9.

92 R. Reinikka & J. Svenson ‘Fighting Corruption tagdrove Schooling: Evidence from a Newspaper
Campaign in Uganda’ (2005)Jurnal of the European Economic AssociatlorCited in Eicher et al
op citnote 75 at 2-3.

% See AEO Dp citnote 2 at 34.



problems’ As stated by DFIDet al ‘[pJublic access to information is vital for
effective environmental management. A free medis h&en instrumental in
highlighting environmental problems in both the lwland the private sectors. In
some countries, the State has effectively used@pbéssure by making information

publicly available in order to encourage greatdtution compliance ®®

Coupled with the issue of lack of access to infdromain exacerbating poverty, is
lack of public participation especially by the paorthe decision-making process in
their countries that affects both their livelihomad well-being including decisions on
how government resources are to be distributed tla@aeénvironment on which they
depend for their sustenanteWith regard to the latter, it should be noted ttheir
participation in the policy and planning processessential to ensuring that key
environmental issues that affect their livelihooailsd well-being are adequately
addressed’ In the absence of such participation, not only dévelopment projects
such as industries and dams adversely affect tbe thoough displacement and loss
of livelihood, but also rules, intervention and geeses otherwise designed to protect
the environment, may end up depriving poor peoplecommunities of their
livelihood by denying them access to environmengéaburces or undermining their
traditional tenure right® This in turn stimulates resentment and low supfmrthe
environmental rules, interventions and processes fthe affected surrounding

communities’ Such resentment and low support will adverselyeaiff the

% See Jona Razzaque ‘Implementing international geha@l rights and obligations: serving the
environment and poor communities’ in Tom Bigg & h®atterthwaite (eddlow to Make Poverty
History: The central role of local organizationsnimeeting the MDGE8IED, 2006) 175 at 180.

% Op citnote 84 at 32.

% See WRIop cit note 68 at 75. See also UNEP & lISfuman Well-Being, Poverty & Ecosystem
Services: Exploring the LinK2004) 23.

7 See DFID et abp cit note 84 at 32; Dilys Roe ‘The Millennium Developrhéboals and natural
resource management: reconciling sustainable figetls and resource conservation or fuelling a
divide?’ in David Satterthwaite (edhe Millennium Development Goals and Local Procgskiting
the Target or Missing the Point@IED, 2003) 55 at 65; and Sonja Vermeulen ‘Redamg Global and
Local Priorities for Conservation and DevelopmeéntDilys Roe (edMillennium Development Goals
and Conservation: Managing Nature's Wealth for 86cs Health(lIED, 2004)74 at 77-81.

% See Razzaquep citnote 94 at 175-176; Radbid, at 61; and Daniel W. Bromlegnvironment and
Economy: Property Rights and Public Poli@lackwell, Oxford, 1991) 131-132.

% Neema Pathak, Ashish Kothari & Dilys Roe ‘Conséora with social Justice? The role of
community conserved areas in achieving the MillannDevelopment Goals’ in Bigg & Satterthwaite
(eds)op cithote 94 at 67 & 71.
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implementation or long-term viability of the envimmental rules and processes, as the

affected communities will resort to underminingr‘(h]é’0

(d) Lack of access to legal remedy or justice

The right of access to legal remedy when one’striglinfringed or threatened is as
much important in empowering people as the riglitpublic access to information
and public participation. The absence of this rigbhtributes to ‘lawlessness’ in a
society, and this in turn, causes or exacerbatesrfyowith adverse consequence for
the protection or conservation of the environmertt &s resources in Afric®* Lack

of access to justice may be due to either corraptio procedural injustices in the
legal or court systems. With regard to the fornoéizens especially the poorest may
be denied access to justice when they are unahlawitling to cough up the money
needed to speed up the judicial proceedings arfteeince its outcom&? When this
occurs, the ability of the judiciary to render imipl and fair decisions is usually
compromised while justice is for sale to the higHsidders or briber$ In such a
situation, the enjoyment of democratic right to agaccess to courts guaranteed in
most African constitutions becomes a mirage. Aslyagtated by De Swart,
Transparency International Managing Director, ‘[fdag as the machinery of law

enforcement remains tainted, there can be no emeaiment before the law - as

199 This is exemplified by the recent report of thdéspaing of carnivores by Basongora herdsmen
occupying part of Uganda’'s second largest game .p8de ‘Carnivores Poisoned in Uganda’
24.ComNew&6 July 2007. Available at http://www.24.com.nebvsdfa&1=607720.

101 Anderson listed several ways in which lawlessmesgributes to poverty. These include unchecked
abuse of political power as evidenced by restnition freedom of the press and expression that
affects global action in response to famine or othajor threats to human life, unchecked violenge b
public officials that deprives poor household ofesttial income, increase costs, and exacerbate
indebtedness; and deprivation of access to publidg as a result of the poor being unable to pay th
bribe demanded by officials. See Andersoagicitnote 66 at 3-4.

192 5ee TI Global Corruption Barometep cit note 34 at 6-7; Transparency Internatiorimmary
Report of National Integrity System Studies of DR@uritius, South Africa, Mozambique, Botswana,
Zambia and Zimbabwé@ovember 2007) 12-14; and Transparency Internatidhe Kenya Bribery
Index 2004 TI-Kenya 2006). (Ranked Kenya Judiciary as theswsixth offender).

193 See TI Global Corruption Barometitid, at 6; andKenya wields axe on judgeBBC Newsl6
October 2003. Available at http://news.bbc.co.ukggfr/-/2/hi/Africa/3195702.stm.
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stated in the Declaration - nor can there be aalgearantee of human rights more
104

broadly.

One of the ways in which lack of access to justicmtributes to poverty and
subsequent environmental degradation is throughdi®rse effects on the property
rights regime™®® A weak property rights regime is evidence of theemce of the rule
of law, which is an essential precondition for agmerous economy organised on
market principles, while the reverse is the caseafstrong property reginté® It
should be noted that when the governance systdmilison the rule of law, such
system promotes a stable framework of rights andyations, which can help in
reducing political risks to potential investors andting down transaction cost¥.As
argued by Anderson, ‘[a] legal system which prategatoperty rights and enforces
contractual obligations also fosters the develognoémarkets in land, labour, and

capital, thereby enhancing economic efficien}.’

Lack of access to justice promotes a weak propagtys regime by denying investors
and the poor alike, the opportunity to effectivegfend their property rights against
interlopers including the State and private indists. As observed by Bromley,
‘[property] rights can only exit when there is aisb mechanism that gives duties and
bind individuals [including the State and its agémb those duties. ... The state gives
and takes away rights by its willingness — or ulmghess — to agree to protect one’s
claims in something*®® Such a weak property rights regime is inimicabtsiness
and investments as it raises costs, discouragesaksng, and depresses the velocity
of economic transactiod’ This state of affairs endangers the confidence of

businesses and investors engaged in both domestiglabal transactions that are

104 Quoted in Transparency International ‘No guarargééduman rights while corruption persists’

Press Releasel0 December 2007. Available at http://www.tramspay.org/news_room/latest_news/
press_releases/2007/2007_12_10_cape_town_ceremony.

195 see WRIop citnote 68 at 76.

196 See Anderson Ibp citnote 66 at 2; and WRbid.

%bid. See also World BankVorld Development Report 1997: The State in a CimangVorld
(Oxford University Press, New York, 1997) 41.

198 hig,

199 0p citnote 98 at 15.

119 5ee Anderson Ibp citnote 66 at 2.
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desirous of doing business within Afritd. The consequence of investors and
businesses being wary of doing business in theomegi low investments, which in

turn exacerbates poverty in the region.

The effect of a weak property rights regime is nestricted to exacerbating poverty as
it equally has serious implications for the protattof the environment in the region.
This is based on the findings of various environtak@conomists that property rights
enforcement matters for the promotion of environtakprotection:*?> The effects of
weak property rights on environmental protection ba direct or indirect. The latter
is obtainable when the absence of a strong propégtis regime leads to low
investments and attendant poverty as well as aedserin per capita income. As
earlier noted in this chapter, at low per capitaoine, there is less demand for
environmental quality as poor people will be mareiested with issues pertaining to
their sustenancg? It is direct when a weak property rights regimade to or
encourages the formation of an ‘open access’ reghkneopen access regime usually
arises from ‘[either] the absence or the breakdofvia management and authority
system whose very purpose was to introduce andan#oset of norms of behaviour
among participants with respect to...particular reltuesources-** Such a regime
leads to environmental degradation as there isamstraint on both the number of
users and the amount or quantity of environmergaburces that each user may
extract or usé® In addition, it constitutes a disincentive eithertake action against
persons whose actions degrade property valuesp onvest in natural resource
management® The latter may lead to poor people prioritisingrstierm gains, in the
face of uncertainty over long-term sustainabilityereby causing environmental
degradation and exacerbating their povétfyAs observed by the World Resource

Institute (WRI), *...appropriate property rights regs are...central to encouraging

111 See Ryamp citnote 47. (Where Luka Obbanda, who is the Direct@perations at the Investment
promotion Centre in Kenya, linked the increaseateptial investors willing to do business in Keriga
drastic fall in corruption).

12 5ee Yandle et abp citnote 60 at 13-16.

113 5ee also Yandle et iid, at 14.

114 Bromleyop citnote 98 at 30.

115 See Bromleyibid, at 32; and Daniel H. Col@ollution and Property: Comparing Ownership
Institutions for Environmental Protectiq@€ambridge University Press) 5-6.

118 5ee Coldbid, at 6; and Yandle et ab citnote 60 at 14.

117 see Pathak et ap citnote 99 at 56.
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the poor to invest in their land or in resource agament in ways that bring

economic development and poverty reductidf.’

Lack of access to justice also contributes to pygvby affecting the ability of the
poor to fight corruption by demanding political aoatability from their leaders. This
is due to the fact that access to administrativgidicial justice is vital if citizens are
to challenge abuse of power and corruption by thahlic officials™*® It should be
noted that administrative justice is obtained byyved petitioning the appropriate
agency for redress or sanctions against the copubplic officials'*° while judicial
justice is by way of petitioning the courts. Withgard to the latter, Anderson has
identified two important functions of the courtsjadiciary with respect to ensuring
political accountability vis-a-vis answerability denforcement?* The former refers
to the obligation placed upon public officials tcake information available about
their activities and to give valid reasons for thaition'?? The latter refers to the
ability to impose sanctions on political leadersl arther public officials who have
acted illegally or otherwise violated their pubtiaties, or to give an authoritative
pronouncement on which government actions are lagdl which are ndt® The
judiciary exercise these accountability functiomingipally by means of judicial
review of either legislation or administrative acts*?* Judicial review is vital to
curbing corruption by acting as a check on the of legislative and executive

arms of governmerit®

However, while the use of judicial review by theuds can provide a powerful tool

for accountability, the major drawback is thatahoonly be activated when a litigant

H18Op citnote 68 at 75.

119 see Akpo Mudiaga Odje ‘Locus Standi: Threat toiAGurruption Crusade and Good Governance
in Nigeria (1) & (2)’ TheVanguardJanuary 13 & 20, 2006, at 2. Available at http/imwmanguardngr
.com/articles/2002/features/law/law413012006.htamgd http://www.vanguard ngr.com/articles/2002/
features/law/law620012006.html.

120 sych bodies include the Independent Corrupt RestCommission (ICPC), and Economic and
Financial Crimes Commission (EFCC) in Nigeria; Karnti-Corruption Authority (KACA), and the
Anti-Corruption Authority of Kenya.

121 See Anderson Ibp citnote 66 at 6.

122 |bid.

123 |bid.

2% |bid.

1% bid, at 7.
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has petitioned the cour®® The ability of a litigant to petition the courtrfgudicial
review is limited or dependent on the intersectidériwo factors vis-a-vis the legal
rights and procedural gateways created in law, #ed complaints and petitions
brought mainly by private individualé’ The former factor, which is essentially
institutional, is more serious as it has been kntovdeny access to justice to many
people including poor people who can barely affiardesort to litigation in order to
force their government to be more accountafi@he greatest of these institutional
obstacles to access to judicial remedy is the phae requirement dbcus standin
public law litigation*?® This rule of locus standihas been employed by the
governments or their agencies to frustrate thelehgés of their citizens who have
resorted to the courts to demand accountaliiftfthe effect of this denial of access
to judicial remedy is rampant abuse of power andugtion, as public officials are
not legally bound to be accountable to their citzeAs observed by Odje regarding

the effect of lack of access to justice on corupin Nigeria:

‘Some of the consequences of this restriction ocese to Court include
unbridled profligacy, perfidy and corruption in higplaces. Thus, elected
officials are no longer accountable to the peopldlst the president becomes
vested with unlimited powers! The cumulative réseling that today, Nigeria
is voted by Transparency International as the sixtlst corrupt country in the
world. Previously, Nigeria had the World Silver Megdor corruption being
placed on an “enviable second position”...’

Finally, lack of access to justice affects the igbf the citizens especially the poor
to demand for the protection of the environment thassential to their sustenance.
This is more critical where the environmental resea being degraded are national
resources for which no particular person can claispecific tenure rights such as
forests and water resources. The lack of accegsstice in such a scenario may not
be unconnected with the procedural requirementoofis standias most people

interested in protecting their national environna¢nmesources may not be able to

discharge its onerous requirement. This is apparettie Nigerian case ddronto-

126 pid, at 9.

127 |bid. Note that the effect of the second factor is agpiafrom the discussion on the effect of per
capita income on environmental litigation.

128 Eor institutional obstacles to legal accountapilitee Anderson ibid, at 16-17.

129 For a discussion on locus standi, see chaptettt@thesis at fn 356.

130 see Odjop citnote 119 at 3-4.
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Douglas v Shell Petroleum Development Company bt % others>! where the
plaintiff, an environmental activist sought to caghphe respondents to comply with
provisions of the Environmental Impacts AssessmdmA) Act before
commissioning their project (production of liquefieatural gas) in the volatile and
ecologically sensitive Niger Delta region of NigeriThe suit was dismissed on the
groundsinter alia that the plaintiff has shown no legal standing tosgcute the

action.

(e) Armed conflict

Poverty is both a cause and consequence of armltictoin Africa’®? However,
this thesis is not concerned with the effect ofgrtwon armed conflicts but rather on
the role of armed conflicts in causing or exacerggpoverty and environmental
degradation in Africd®® The impacts of armed conflict in causing or exhagng
poverty and environmental degradation in Africavaded™** Such impacts as shown
by Draman in his seminal paper can be direct oireéct depending on the effects of
armed conflict on povert}’®> One of such negative effects is that it leadsoss lof
public entitlements. Directly, it does this by sag a breakdown of public order and
infrastructure, while indirectly it affects publentittements by causingter alia a
shrinking revenue base, little public expenditurel aising military expenditure to
secure the collapsing State; distribution of puldmods and services skewed
geographical, social and gender basis; increasethhwand property insecurity; and
reduction of access to public services includinglihe and educatioh’® Recently
Mohammed Chambas, the President of the ECOWAS Cesimoni noted the link
between armed conflict and loss of public entitlateen Africa when he observed

that ‘countries in conflict divert lean resourca#oi purchase for weapons, for

131 supranote 65. For an equivalent Ugandan decision,Byebazaire Grace Thaddeus v Mukwano
Industries Misc. Application No. 909 OF 2000, High Court of &lgla (Kampala Division).

132 Rasheed DramaRoverty and Conflicts in Africa: Explaining a Corapl Relationship Paper
prepared for the Experts Group Meeting on Africax&#a Parliamentary Strengthening Program,
Addis Ababa, may 19-23, 2003, at 5. Available atwparicent.ca/povertyreduction/seminar/_e.pdf.
138 For a discussion of the role of poverty in causiogflicts in Africa, see Dramaibid, at 7-13; and
UNCTAD op citnote 45 at 162-165.

134See AEO Dp citnote 2 at 392-404.

1350p citnote 132 at 13.

136 |bid, at 14, table 5. (Draman adapted Table 5 from mark et al (2001) based on their study of
Stewart & Fitzgerald (2001) and Stewart et al ()9%2e also AEO 8p citnote 2 at 393-397.
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survival, children enlist in the military, so theh®ols system is paralysed and
business slowed down.... [The] bottom line is prospeleclines and poverty like a

cancer spreads quickly through the system andghtse same story for some of our
member states?’

Armed conflict also causes loss of markets anditived options. It causes such loss
directly through destruction or decay of physicapital and communication
infrastructure, or the withdrawal of land and labéarce from production as a result
of landmines and displaceméni.The effect is indirect when armed conflict leadls t
falling gross domestic products (GDP, exports anmtpdrts**® hyperinflation,
exchange rate depreciation, increased debt, h#lfhdusiness environment, and
market failures; worsening economic conditions sashunemployment, low per
capita income and agricultural productions; andirenmental degradatiot{® The
latter is exemplified by the adverse environmeeféécts of landmine used in most
armed conflicts in Africa. As observed by the A#nc Environmental Outlook 2,

landmines have caused:

‘...habitat degradation, reduced access to watertpaimd other vital resource,

species loss, alteration of the natural food chemad, additional pressure on the
biodiversity. When landmines are found in natiopatks, game reserves and
other conservation areas, they undermine the tauaide and affect the ability

of managers and others to do their wdfk.’

Furthermore, armed conflict leads to loss of canld social entittements. Such loss

can be direct when the conflict causes the destruadf social capital through

137 See Panapress ‘Chambas links armed conflict withdevelopment in W/Africa’ Afrique en ligne
27 July 2007. Available at http://www.afriqueenlgfi/Index2.php?option=com_content&d0_pdf.1&
id=4063.

138 |hid. See also AEO @p citnote 2 at 393.

139 Note that the effect of armed conflict on expdssrelative to the nature of commodity being
exported. Thus, if it involves natural resourcesenals, oil, gas, diamonds and timbers for which an
illicit and lucrative international trade existhgte is increase in exports as the subsequentdowak
of the rule of law enables illicit and illegal erjhtion of such resources in order to generaticserfit
revenues to support or prolong such conflict. SBECTAD op citnote 45 at 166-173; and AEG,

at 397-398.

140 Dramanop citnote 132. See also AEOIBid, at 395, & 399-403; and Kenya Sof citnote 17 at
18.

11bid, at 395.



population displacement? It is indirect when the conflict leads to shringiof civil
society, or causes institutional failures in copiwgh stresses and dislocations
induced by the conflict such as refugee influx amgdironmental degradation. With
regard to the latter, armed conflict has led to tieakening of environmental
institutions and governance systems as environrhanthother relevant agencies are
constrained by lack of funds or loss of personffeBuch constraints lead to low
monitoring and evaluation of environmental resosy@s well as encouraging illegal
and unsustainable exploitation of natural resoutedhe resultant degradation

usually forces many rural people into a viciousleyaf poverty'*®

In addition, armed conflict can indirectly leadltss of civil and social entitlements
by heightening competition for resources includémyironmental resourcé® Such

competition leads to more conflict as individuals ethnic groups/communities
struggle for the remaining environmental resoumesdecimated by the conflitt!

The armed conflict can also lead to the breakdowrsaxial cohesion by the
weakening or destruction of local communities. Thsturn may result in the
breakdown of existing safety nets and coping meeshas) and proliferation of

vulnerable groupd?®

Finally, armed conflict may lead to reverse entiémts or new forms of social
inequality™*® This is direct when the conflict facilitates thieedt appropriation of
assets, land, sources of livelihood from vulneratsid displaced populatioh® It is
indirect when it leads to rent-seeking and corauptly those with access to the State
and military, thereby reinforcing macro-economistditions and undermining the
capacity of the State to provide for pressing deweiental needS' This is

evidenced by the 2007 CPI that shows that mostlicotdrn countries in Africa

142 Dramanop citnote 132.

143 This is exemplified by the impacts of armed canftin the national parks in the Great Lakes Region
of Africa. See AEO 2p citnote 2 at 400-403.
1 pid, at 395.

5 |pid, at 402.

146 Dramanop citnote 132.

147 see AEO Dp citnote 2 at 393.

148 |bid. See also Dramawp citnote 132.

149 Dramanibid.

120 pid.

151 |bid. See also AEO @p citnote 2 at 398.
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scored below 2 (sign of rampant corruptiGi)lt is also indirect when it leadster
alia to new forms of inequality associated with privatisn of violence; bribery and
corruption by those controlling weapons, transpontes, food distribution, and

access to aid; and heightened insecurity and eafitm of vulnerable groups?

(f) HIV/IAIDS

HIV/AIDS is both a cause and consequence of povirtifrica.®* Just like the
above discussion on armed conflict, this thesiads concerned with the effect of
poverty on proliferation of the disease but ratbeerthe role of the disease in causing
or exacerbating poverty and environmental degradath Africal®® Casale and
Whitehead have described HIV/AIDS as probably thmeatpst constraint to the
achievement of human and economic developmentdimguthe MDGs in Africd>®
Its adverse impacts on the achievement of sust@nddévelopment in Africa are
varied and can be felt at both macro-economic aricdroreconomic level$’
However, it is at the latter level that the advemsgacts are more significant
especially with regard to household income and woydion, on household structure
(or dissolution), and on children, particularly the area of their educational

t>8

development’® Such adverse impacts on the household living t¢iomdi derives in

great part from the virus’s specific demographiteef as it strikes mostly prime-

520p citnote 35.

153 |bid.

154 See Marisa Casale & Alan Whitesifle Impact of HIV/AIDS on Poverty, Inequality armbBomic
Growth IDRC Working Papers on Globalization, Growth anovétty Working Paper Number 3
(Health Economics and HIV/AIDS Research DivisiorERD) University of KwaZulu Natal, South
Africa, March 2006) 2-3; and Peter GliBleproductive Health and Behaviour, HIV/AIDS, andétty

in Africa SAGA Working Paper (May 2007) 38-53.

155 For a discussion of the role of HIV/AIDS in caugior exacerbating poverty in Africa, see Glick
ibid, at 38-41.

156 Op citnote 154 at 2. See also United Nati@mcial session of the General Assembly on HIV/AIDS
Report of the Secretary-General, 55th session,dagéem 179, 16 February 2001, paragraph 25, p 7.
(Warning by the UN Secretary-General that AIDSeigersing decades of development in the hardest-
hit regions of the world).

157 For the impacts at the macro-economic level, skek Gbid, at 41-42;Casale & Whitesidep cit
note 154 at 17-30; and Dr. Rene LoewendgiV/AIDS: Implications for Poverty Reduction
Background Paper prepared for tbaited Nations Development Programrfa the UN General
AssemblySpecial Session on HIV/AIDS, 25-27 June 2001 (UNEaHcy Paper, 2001) 9.

%8 See Glickibid, at 43-52.



aged adults, the most productive human segmentiefetonomy>® Thus, for the

affected households, this translates to new powartycreased poverty where they
were already poor, as a result of reductions irodabsupply, incomes, and farm
production as well as the additional burdens ofthezare expenditures for the ill and

funeral costs for the deceasgd.

In addition, HIV/AIDS may lead to the dissolutiohtbe affected poor household, as
survivors especially children move in with relasver in some cases become
destitute'® Such children run a greater risk of being malrshed and are usually the
first to be denied education when extended famiesnot afford to educate all the
children of the household. This lack of schoolinigieth most often is combined with
lack of proper nutrition makes it particularly dgftilt for these children to escape the
poverty trap, thereby leading to the intensificatf a culture of poverty amongst
them?®? The intergenerational impacts of the disease atdimited to orphans as it
equally affects the nutrition, health and educatiotevelopments of children from
poor households who have lost one of their partentise disease. The worst affected
are usually the girls who either have to drop dusahool or reduce their hours in

school to shoulder some of their family responiieg®

The above impacts of HIV/AIDS in causing, exacergabr perpetuating poverty has
serious implications for environmental protectiarAifrica as it equally contributes to
environmental degradation in the region. This i® da the fact that as men and
women infected with the disease die or become &ialapto work and provide for
their families, their family members are obligatexd find new sources for their
income, food and energy needs which most often Ivego the unsustainable

extractions and utilisation of environmental resest®® Such environmentally

159 See Casale & Whiteheaxb citnote 154 at 5; AEO 8p citnote 2 at 5-6; andeffery Sach ‘The end
of poverty’ Environment and Poverty Timg®lume 4, 2005, at p 2.

180 Glick op citnote 154 at 42-46; Casale & Whiteheid, at 6; and Loewenseap citnote 157 at 10.
'%1 Glick ibid, at 47.

162 pieter Fourie ‘Africa's New Security Threat: HIMIS and human security in Southern Africa’
(2001) 10 (4African Security Reviewl. See also Gliclbid, at 48-52.

183 Glick ibid, at 52.

164 See Saclop citnote 159 at 3; Melissa Thaxton ‘The burden of sahaBan Africa: Aids, poverty
and natural resource degradatioBhvironment &Poverty Time¥olume 4, 2005; Lori Hunter
‘HIV/AIDS and the Natural EnvironmenPopulation Reference Burea@vailable at http://www.prb.
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degrading activities include the unsustainable ésting and sale of forest products
such as wild foods and medicinal plants; increageddcutting in order to produce
more charcoal for sale; poaching for the lucratikllife trade as well as for food;
and increased use of fuelwood for cooking and hgaturposes®® As aptly observed

by Hunter:

‘Local natural resources not only serve dietarydsedut are often used for
energy as well. Additional evidence from South @édri suggests that
impoverished households affected by adult mortaditg more likely than
other households to use fuelwood rather than d&égtror paraffin for
cooking. Such intensified resource dependence caorease local
environmental degradation, particularly in areasaly overharvested®®

Other contributions of HIV/AIDS to environmental gtadation in Africa may be
more direct such as the unsustainable harvestifgres$t trees to meet the increasing
demand for coffind®’ loss of traditional knowledge of sustainable lamdl resource
management practices occasioned by its dispropateéoimpact on women; and loss
of human capacity for natural resource managemeantgavernment, NGOs,

communities and donor organisatidfs.

(g) Other factors causing or exacerbating povertyn Africa

Other factors causing or exacerbating poverty andrenmental degradation in
Africa include unfair trade barriers imposed by eleped countries on Africa’s
exports with adverse consequences for the econdmyost African countries, and
the crippling debt burdens which has had adverfeetsfnot only on the economies of

most countries in Africa but also on their capattyprovide basic services such as

org/Articles/2006/HIVAIDSandtheNaturalEnvironmerspx; and Desmond Cohen ‘Poverty and
HIV/AIDS in Sub-Saharan AfricaUNDP Issue Paper No. 2Available at http://www.undp.org/hiv/
publications/issues/english/issue27e.html (nargathe plight of a 14-year old girl orphaned by the
disease and who was forced to rely on dwindlingirenmental resources to take care of her
grandfather and sibling dietary and energy needs).

195 gee Thaxtoiibid.

166 Op citnote 164.

167 See Thaxtowp citnote 164.

168 See Hunteop citnote 164; and AEO @p citnote 2 at 6.
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health, education, and even environmental manageamehconservatiott® Equally
relevant is lack of access to appropriate technoltat can help in increasing
productivity or in providing sustainable soluticlasmany developmental problems in

Africa.r’®

3.3.2 Lack of political will

Allied with poverty in causing the degradation dfiéa’s environment is the issue of
lack of political will on the part of African govements to enforce environmental
regulations or to adopt new and proactive regutatidthat will safeguard the
environment from degradatid: This reluctance may be due to the economic
benefits derived from the activities of the degnadindustries in form of revenues
and employment opportunities. With regard to theetait should be noted that many
polluting industries have threatened job cuts wloeoed to adhere to environmental
regulations like changing to cleaner production hods, as it will involve heavy
financial expenditure that will render their op@as uneconomicai’? The use of this
threat is implicit in the statement of the then @roManaging Director of Shell
International Petroleum Company at the paralleluahrgeneral meeting of the
company held in the Netherlands in May 1996, whemasked ‘[s]hould we apply the
higher-cost western standards, thus making theatiparuncompetitive and depriving

the local work force of jobs and the chance of tgyaent? Or should we adopt the

169 See Nsongurua J. Udombana ‘The Summer has EndeédWan are not Saved! Towards a
Transformative Agenda for Africa’s Development’ (&) 7 San Diego International Law Journ&lat

8; and John Sweeny and Zeena Elton ‘Poverty —tede and corruptiorOnline opinionAustralia’s
e-journal of social and political debate, 31 Aug2@D5. Available at http://www.onlineopinion.com.au
/print.asp?article =219.

170 5ee AEO Dp citnote 2 at 39-41.

1"l See Soji Awogbade ‘What is the Place of Environtalehaw in Africa’s Development?AELEX
November 9, 20Q6at pp 4-5. Available at http://www.worldservicesgp.com/publicationspf.asp?Id
=1597.

172 see Adegoke Adegoroye ‘The challenge of EnvirortaleBnforcement in Africa: The Nigerian
Experience’ INECE Conference Proceedings Volume Third International Conference on
Environmental Enforcement, 25-28 April, 1994, Oaxadviexico, 43 at 49-50, available at
http://www.inece.org/3rdvoll/pdf/Adegoro.pdf; antednyi AnagoEnvironmental Assessment as a
Tool for Sustainable Development: The Nigerian Eemee FIG XXIl International Congress,
Washington D.C. USA, APRIL 19-26, 2002, at p4. Aahle at http://www.fig,net/figtree/publ/figtree_
2002/Ts10-13/Ts10_3_anago.pdf.
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prevailing legal standards at the site, while hgvatear plans to improve “best

practice” within a reasonable timefram&?’

Regarding the reluctance of the governments incAfio enforce or adopt more
stringent environmental regulations due to econam&sons, it is more pronounced
where the activities of the polluting or degradindustries is vital to the economy of
the country in question. Thus, the fear that thi&upog industries may pull out of the
country if required to pay huge environmental coets adopt more stringent
environmental procedure is enough to deter the mgovent'’* As observed by
Professor Onokerhoraye with regard to the enfore¢mieenvironmental regulations
against oil companies in Nigeria, ‘[a] number oVieanmental laws geared towards
protecting the environment exist but are poorlyoecgd. The economic importance of
petroleum to national development is such that renmental considerations are
given marginal attentiort”> This is more pronounced where the government is
actively involved as a major player in the pollgtiactivities through its agencies or
public companies. In such a situation, the goveminvell have less incentive to
adopt a rigid and effective enforcement of envirental regulations against itself or
its joint venture partners® The setting up of the Nigeria Liquefied NaturalsGa
(NLNG) project at the Bonny, Rivers State of Nigervidences this reluctance when
the government is economically actively involved anproject’’ According to
Emeseh:

‘...the mandatory environmental impact assessmemuimed for the

establishment of the project was not done untiérafthe project was under
way. .... None of the regulatory agencies [involvatttmpted to enforce the
law and when community problems broke out latee, fdderal government

173 Quoted in Human Rights Watcthe Price of Oil: Corporate Responsibility and HumRights

Violations in Nigeria's Oil Producing Communitie3afuary 1999). Available at http://www.hrw.org/
reports/1999/nigeria/niew991_05.htm#P500_147118.

174 See Joshua Eaton ‘The Nigerian Tragedy, Enviromah&egulation of Transnational Corporations,
and the Human Right to a Healthy Environment’ (995 Boston University International L361 at
201.

175 professor Andrew G. OnokerhoraVewards Effective Environmental and Town Plannimjjdes
for Delta Stateat p 3. Available at http://www.deltastate.goveryironemtnal.htm.

176 See Eatorop cit note 174 at 289 & 291; and Nelson E. Ojukwu-Ogbagél and Regulatory
Instruments on Environmental Pollution in Nigerduch Talk, Less Teeth’ (2006) 8iaternational
Energy law & Taxation Revie01 at 206.

7 This project resulted in th®ronto-Douglascasesupra note 65, where the plaintiff sought to
compel the defendants to observe the requireméniie &IA Act in Nigeria.
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was actively involved in assisting to a memorandfmnderstanding (MOU)
between the NLNG and the community so that the Sfspment of LNG
would not be delayed?™

The government’s reluctance to strictly enforce amopt new and proactive
environmental regulations may also be driven by tieed to attract foreign
investments’® The quest to attract foreign investments in thianmer may be
motivated by the need to increase the revenue dfaee government as well as to
provide jobs for citizen&” It may also be motivated by the need to comphnviti
mandatory economic liberalisation and deregulatreqggsiirements, the centre piece of
the structural adjustment programmes (SAP) impasedebtors countries of which
many African countries fall into the category, blet international financial
institutions spearheaded by the International MaryeFund (IMF) and the World
Bank!®' Whatever the reason or reasons for attractinggon@vestments into Africa
in this manner may be, the end result is that is ed to the transfer of
environmentally polluting or ‘dirty’ industries antbchnologies into Africa with
adverse consequences for its environmé&nt.

Furthermore, the reluctance to strictly enforce amopt new and proactive
environmental regulations may be due to corruptidris corruption is mostly in the
form of either grand or petty corruption. The fomadfects environmental policy-
making while the latter affects environmental pplimplementatiort®® The effect of

corruption on environmental policy-making is that affects the stringency of

78 Op citnote 68 at 18-19.

179 See Ojukwu-Ogbap citnote 176 at 207.

180 See Eatorop cit note 174 at 277; Abdulai Darimani ‘Impacts of Adiizs of Canadian Mining
Companies in AfricaThird World Network — Africa Secretari@ictober 31, 2005, at pp 1-2, available
at http://www.miningwatch.ca/updir/Africa_case_suptif; and Basil Enwegbara ‘The Globalization
of Poverty' The TechVol. 121’ Issue 26, Tuesday, May 15, 2001. Avaiaht www.tech.mit.edu/
V121/N26/col26basil.26¢c.html.

181 |bid, at 2 & 7. See also United Nations Commission aimin Rights (UNCHREconomic, Social
and Cultural Rights: Adverse effects of the illinibvement and dumping of toxic and dangerous
products and wastes on the enjoyment of humansrigéport Submitted by the Special Rapporteur on
toxic waste, Mrs Fatma-Zohra Ouhachi-Vesely, E/CRDA1/55, 19 January 2001, at pp 15-16, 18 &
22-23, paras 35, 39, 45 & 64 respectively; andiF@lokesusi & Osita M. Ogbu ‘Dirty Industries: A
Challenge to Sustainability in AfricdDRC, at7 &9. Available at http://www.idrc.ca/en/ev-30814-
201-1-DO_TOPIC.html.

182 |hid, at 2-6; and UNCHRbid, at 13-16, paras 22-36.

183 See J.K. Wilson & R. Damania ‘Corruption, Politiddompetition and Environmental Policy’
(2005) 49 (5)Journal of Environmental Economics and Managentth. Cited in Pellegrini &
Gerlaghop citnote 80 at 337.
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environmental policies or regulations. Thus, thghbkr the rate of corruption or rent-
seeking, the lower the stringency of the environtalepolicies adopted by the
State'® This situation subsists despite the fact thazeits as a result of an increase
in their per capita income levels may have demarfdedmproved environmental
quality from their government. The reason for #tate of affairs is that the ability of
the citizens to influence higher environmental guahs their income increases is
dependent on the responsiveness of their goversiéms articulated by Pellegrini

and Gerlagh in their seminal article:

‘...corruption levels negatively affect the stringgnof environmental

policies. Our estimates suggest that, at a crosstpolevel, a one standard
deviation decrease in the corruption variable soeisted with a more than
two-thirds improvement in the Environmental RegogtRegime Index. This
association appears to be statistically significantd robust. The income
variable is associated with less variation of thevitbnmental Regulatory
Regime Index; a one standard deviation increas¢éhénincome proxy is

associated with 0.16 times one standard deviatonrease in the ERRI in

regression (4), and the statistical significanceyes from 5 t01094:3°

When corruption or rent-seeking influences the ngency of environmental
regulations or policies, it leads to a form of t®ta@apture®®’ State capture refers to
the actions of individuals, groups, or firms in lbabe public and private sectors to
influence the formations of environmental laws, ulagons, decrees and other
government policies to their own advantage as altresf the illicit and non-
transparent provision of private benefits to pulificials*®® This evidenced by the
decision of the government in Ghana to open upeitsaining pristine forest reserves

for surface mining irrespective of the ecologicainsequence¥® According to

184 See Edward B. Barbier, Richard Damania & Daniebriard ‘Corruption, trade and resource
conversion’ (2005) 50ournal of Environmental Economics and Managen2&gtat 277.
185 See Pellegrini & Gerlagh bp citnote 81 at 142-147; and Pellegrini & Gerlagh cit note 80 at
336-337, & 340-344. See also Lorenzo Pellegrini rfGption, economic Development and
environmental policy’ in Eaere Feem ViResources and Environmental Economics: Political
Economy of the Environme(European Summer School, September 1-6, 2003) 21&, @vailable at
http:/iwww.feem.wes.ie/ess03/students/pellegririj.pahd Transparency Internation@brruption and
the EnvironmentSchool of International & public affairs, ColurablUniversity, April 2006) 13.
Available at http://www.watergovernance.org/downlséCorruption_& _the%20Environment_
Columbia_Univ_Ws_May2006.pdf. (Hereinafter Trangpay International I1).
186 pellegrini & Gerlagh libid, at 146.
187 See The World BankAnti-Corruption in Transition: A Contribution to ¢h Policy Debate
(Washington D.C., 2000). Cited in Svetlana Winbeu@orruption and the Environmen{MSI,
i\ggvember 2002) 12. Available at http://pdf.dec.pdf/ docs/PNACT876.pdf.

Ibid.
189 5ee Darimandp citnote 180 at 5.
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Darimani, the intense corporate lobbying of fiveltimational mining companies in

Ghana principally influenced the government’s deci$™

Petty corruption on the other hand, affects themeiment of environmental policies
or regulationd®™ Such corruption occurs mostly at the level of emwvinental
inspections and policing of illegal acts such aaghing, illegal logging, resource
trafficking, discharges and emissioné. Several studies have shown that
environmental regulations are ineffective and wilikto be enforced if the
bureaucrats and political office holders are carfthTherefore, it will appear that
the implementation of environmental regulationsndrthrive in a polity where there
is pervasive corruptio’* As stated by the Environmental Public Prosecutor o
Madrid, ‘[t]he non-compliance with environmentaiMs has its roots in the corruption
of the political system.... Non-compliance with ewovimental laws is the best

barometer of corruption in a political systettr’

The effect of corruption in the implementation afveonmental regulations is
evidenced by the controversy surrounding the bugidof the NGLG project in
Nigeria. It should be noted that the mandatory placedures before a project of
such magnitude can be carried was not done whilee nof the regulatory
environmental agencies intervened. While it hasnbergued in this thesis that the
lack of regulatory intervention is motivated by theed to protect government
revenue earning capacity, recent events have shayoes beyond that. This is due to
the recently uncovered evidence of massive cowuophy political office holders
including the then Military Head of State and Oiinidter with regard to the awarding

of the contract for the construction of the NGLGiligy.**® This corruption even

199 |pid.

191 See UNCHRop citnote 181 at 25, para 75.

192 5ee Winbournep citnote 187 at 15-16.

193 see Pellegrini & Gerlagbp citnote 80 at 335-336.

194 See Eatorop cit note 174 at 219; and P. Robbins ‘The rotten intitu Corruption in natural
resource management’ (2000) R8litical Geography423. Cited in Pellegrini & Gerlaghid, at 336.

19 Quoted in Pellegrini & Gerlagibid.

196 See Halliburton ‘Halliburton and Nigeria: A Chrdogy of Key Events in the Unfolding of Key
Events in the Unfolding Bribery Scand#falliburton Watch Available at http://www.halliburton.org/
about_hal/nigeria_timeline.html. For instances ofrgption in the Nigerian oil sector, see ‘PDP,
Kupolokun, Obaseki may appear in US court - OvebOid bribery allegation - FG to probe top
officials’ Nigerian Tribune8 November 2007.
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though on a grander scale, may best explain theoreavhy officials of both the
erstwhile Federal Environmental Protection Agenagw( Ministry of Environment),
which was then an integral part of the presidematy the Department of Petroleum

Resources, which is under the supervision of thenwiister, did not interven®’

3.3.3 Weak institutional capacity

Even if there is the political will, the ability othe government to enforce
environmental regulations or to adopt new and greacegulations may be affected
by the weak institutional capacity of its regulgt@agencies. Such weak institutional
capacity is manifested by their lack of scientéicd technical expertisé® It should
be noted that institutional scientific and techhiegpertise are necessary to monitor
compliance with environmental regulations by thgutated industries, or to adopt
new regulation as the need arises. Where such tesgpés lacking, the regulatory
agencies may be forced to rely on self-monitoripgh® regulated industries or on the
expertise of the regulated industries that can Ihab@ expected to give honest
assistance>® As observed by the Special Rapporteur on toxictevasth respect to

the illicit trafficking of toxic waste:

197 Assuming that the corruption is vertical in whitie political office holders in turn bribe the pigbl
officials. For instances of such corruption in So#ffrica, see Institute for Security Studies ‘Crpok
line and stinker: the story of Hout Bay Fishin§S NewsletteEditorid Issue No 005, 26 June 2003,
available at http://www.issafrica.org/Pubs/Newslet/Umgol/issue0503.html; and ‘South Africa
Country Profile’ Business Anti-Corruption Portahvailable at http://ww.business-anticorruptiom¢o
normal.asp.pageid=98. (Reporting the story of enfsrdeputy Minister who after accepting a donation
0 behalf of his party granted the permission fa building of a golf estate despite the result of
environmental impact studies showing that enviromiaéy sensitive areas would suffer from the
estate).

198 See Ernest M. Makawa ‘Experience of Malawi: Pulticle in EnforcementINECE Conference
Proceedings Volume, Eifth International Conference on Environmental (iance and Enforcement
16-20 November 1998, Monterey, California, US&9 at 173. Available at http://www.inece.org/5th
voll/makawa.pdf.

199 See 0.A. Bowen ‘The Role of Private Citizens ia Bnforcement of Environmental Laws’ in J. A.
Omotola (ed.Environmental Law in Nigeria Including Compensat{&aculty of Law, University of
Lagos, 1990) 165-166; and Anthony Uzodinma Egbun'aints to Effective Pollution Control and
Management in Nigeria’ (2000) Zlhe Environmentalist3 at 15, (observing that neither the FME’s
Port Harcourt zonal office or the Rivers State Emwinental Protection Agency has a laboratory for
water and soil analyses in cases of oil pollutimaking them to rely on the polluting oil companies
such determination).



‘Waste tends to move towards areas with weak orentistent environmental
legislation and enforcement. Many developing caastfincluding Africa] are
unable to determine the nature of substances og#seir border. Developing
countries often lack adequately equipped laboresorfor testing and
evaluation and the requisite specialized data syster information on the
harmful characteristics of wastes. In a number a$es, offers made to
developing countries by waste traders either diddinaulge vital information
on the nature of the wastes, or the information diatorted; waste brokers
mixed one toxic waste with others, or redefined thaste as resource
“good, 2%

In addition, such expertise is necessary for aessfal prosecution of those found
infringing environmental regulations, as it willale the discharge of the stringent
burden of proof in criminal cases. As stated bydKidischarging this burden involves
proving technical and scientific facts where it afwes failure to meet prescribed
standards, afmens reaunless expressly excluded by legislation, aaiis reuswhich

might be difficult especially in cases of multigelluters?®*

The weak institutional capacity of most environna¢énmegulatory agencies may be
caused by the lack of adequate funding by theiouarAfrican governmentd? Lack
of adequate funding is mostly due to the fact tA&tican nations like other
developing nations with developmental needs andirdieg national revenues most
often push environmental issues down to the botbrmeir national policy agenda
while attaching a higher priority to economic andial issue$® In such a situation,
the funding of environmental management, consemmatnd enforcement institutions
is usually insufficient® When under-funded, these regulatory agencies thek

ability to acquire and retain the requisite sci@mntiand technical skill§®

200 5ee UNCHRop citnote 181 at 16-17, para 36.

201 Michael Kidd ‘Environmental Crime-Time for A Rettk in South Africa?’ (1998) SAJELP181 at
198.

202 see Adegoroyep cit note 172 at 48, (pointing out that the problem obmpfunding virtually
crippled the activities of the defunct Federal Eonmental Protection Agency in Nigeria).

203 Eor instance in Nigeria, For instance, only 39.fliom Naira of the total fund meant for
environment in the First National Development P1&62-1968, was disbursed. Similarly, only 14.5
per cent of environmental fund in the Third NatioDavelopment Plan 1975-1980. See Environmental
Right Action (ERA) ‘Institutional Framework for thHerotection and Management of the Environment’
The GuardiarB December 2003 at 72.

204 See Transparency Internationabfl citnote 185 at 14.

25 see Wilson M.K. Masilingi ‘Social-Economic ProblemExperienced in Compliance and
Enforcement in TanzanidNECE Conference Proceedings Volumé-8Burth International Conference
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Furthermore, it may lead to corruption by creatngituation where poorly paid and
unmotivated officials have an incentive not onlyexploit loopholes in laws and
regulations, but also to take bribes during envitental inspections and the policing

of illegal, environmentally related activitié%

In addition, weak institutional capacity may duectwruption by public officials. This
usually occurs when public officials divert fundloghted for environmental
programmes or projects to private pock8fsSuch fund may be from budgetary or
statutory allotment, donations and grants from offeelies. This is exemplified by the
action of a former governor in Nigeria who misagprated N100 million from his
State’s ecological fund to fund an unknown endeavoil the immediate past
president of Nigerid® Finally, armed conflict contributes to low institnal
capacity in most African countries by diverting fisnmostly to war efforts as well as

facilitating loss of enforcement personnel throegther death or displaceméfit.

3.4 Conclusion

This chapter shows that despite the existence gqaflaory frameworks that African
citizens do not experience a right to environmeartd this is as a result of
environmental degradation. It further shows that factors responsible for the
degradation of Africa’s environment are either direr indirect. Direct factors refer
to adverse natural environmental incidents, whildirect factors refer to the socio-
economic and political factors that contributelie bccurrence of the adverse natural
environment incidents. The thesis identifies arstuses three socio-economic and
political factors that are mainly responsible fovieonmental degradation in Africa

namely poverty, lack of political will and weak ftitgtional capacity. These factors

on Environmental Enforcement, 22-26 April 1996,alg Mai, Thailand, 63 at 70-71. Available at
http://www.inece.org/3rdvol2/masiligi.pdf.

296 5ee Transparency Internationabfl citnote 185; and Winbournap citnote 187 at 8.

297 See Kingsley Nweze ‘Senate: Govs Spend Ecolo§ieatls on EntertainmenfHISDAY3 January
2008.

%8 See Victor E. Eze ‘Monitoring the Dimensions ofrfption in Nigeria’Nigeria Village Square
Monday, 25 September 2006. Available at http://vigeriavillagesquare.com/articles/victordike/
monitoring-the-dimensions-of-corruption-in-ni.html.

209 gee FN 143. See also Reuters ‘Gunmen Kill RangBRC’ News24.con31 August, 2007.



are not only interlinked but also complement eadheo in contributing to
environmental degradation in Africa. This can bers&om the fact that poverty not
only affects the willingness of African countrias ddopt and enforce environmental
regulations but also the capacity of their regulatagencies to enforce such
regulations. In addition, events or issues thasealwr exacerbates poverty in Africa
may also be responsible for the reluctance of Afrigovernments to enforce existing
environmental regulations or adopt new regulat@sshe need arises. When there is
such reluctance in environmental governance, thpaaty of environmental

institutions to discharge their duties will be sesly eroded.

Having identified and discussed the factors respén$or environmental degradation
and non-realisation of the right to environmentAiimica, the rest of this thesis will
analyse how the MDGs can help in overcoming thevabsocio-economic and
political factors affecting the protection of theveonment in Africa, in order to
enhance the realisation of this right in AfricacBuliscussion invariably necessitates
an exploration of the theoretical linkage betwess achievement of the MDGs and

realisation of the right to environment in Africa.
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CHAPTER FOUR

MDGs AND THE RIGHT TO ENVIRONMENT IN AFRICA: A
THEORETICAL RELATIONSHIP

‘The degradation of ecosystem [environmental] sEwiposes a significant barrier to
the achievement of the Millennium Development Gaal$ to the MDG targets for
2015. Many of the regions facing the greatest @mgés in achieving the MDGs
overlap with the regions facing the greatest praiderelated to the sustainable
supply of ecosystem (environmental) services. Anathgr regions, this includes
Sub-Saharan Africa....’

(Millennium Ecosystem AssessmeBtosystem and Human Well-being: Synthesis
(2005)

‘I would not be so bold as to claim that achieviagthe Millennium Development
Goals rests solely on the environment. ... Howeverda know that in developing
Countries it is women and girls who bear the bur@érinding water and fuel for

their families. Cleaner and more plentiful supplefswater and more reliable and
sustainable forms of energy cannot but help in tingsghe chances of girls achieving
a regular attendance at school. So even here, th@@ment has some part to play,
as it does in areas of child mortality, maternahtle and in reversing the spread of
disease.’

(Klaus Toepfer, in ‘Protecting the Environment. @ad that runs through the
Millennium Development Goaldress Releas&€/NEP/265,18/02/2005)

4.1 Introduction

A discussion of the theoretical linkage between MB&Gs and the right to
environment in Africa is an enquiry into whethefoefs to achieve the MDGs can
lead to the realisation of this right in Africa anide versa, or rather, why efforts to
realise the MDGs would simultaneously advance ftightrto environment — a
question that probes the detailed inter-linkagather than the mere statement that
achievement of the MDGs simultaneously leads torddisation’ of the right. Such
an enquiry invariably raises the contested issudefink between poverty reduction

and human development, and environmental protection
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At face value, this link is not apparent. The MD&s developmental goals aimed
principally at poverty reduction and sustainablenhn development, and do not
contain any particular focus or reference to angném rights including the right to
environment in their targets and indicatbrslowever, despite the lack of overt
reference to human rights in the MDG targets amficators, several commentators
and writers on the link between MDGs and humantsigine of the opinion that such a
link does exist. Some of them have traced this link to the MDGsepadocument-
the Millennium Declaration. As emphasized by Margbison, the Millennium
Declaration established this organic linkage byluding in addition to the eight
MDGs, six commitments for promoting human rightsgnebcracy and good
governancé.Similarly, Selim Jahan is of the view that ‘thédstantive direct linkages
between the MDGs and human rights become evengsirand broad spread when
the plane of comparison is changed from the MDGté&Millennium Declaration
itself. The Declaration directly mentions humarhtgyas an absolute requirement for
realizing MDGs. It also emphasizes issues of padton and human security,
highlighted in a number of articles of the UDHR.’

Other commentators and writers sought to link thB@4 with existing human
rights® Foremost among them is Selim Jafamho while distinguishing between

substantive and process linkages of MDGs and huights, argues:

! See Canada’s Coalition to End Global Poverty (QQifie Politics of the Millennium Development
Goals: Human Rights and Poverty Eradicatidnsummary Report of a CCIC-NSI Conference, May
26-28, 2005, Ottawa, Ontario, p 2. Available apittivww.ccic.ca/e/doc/002_and_200505_ politics_
of_mdgs_ conf_report.pdf.

2 See Carol Welch, Coordinator, UN Millennium Cangpgi in Human Rights & Democracy
Implementing The Millennium Development Goals: Bluman Rights Obligatio€onference Report,
Ottawa, 8-9 June 2005. (International Centre fomidn Rights and Democratic Developments, 2005)
12.

% See Center for Human Rights and Global Juskicenan Right Perspective on the Millennium
Development Goals: Conference Repew York: NYU School of Law, 2003) 6-7. Availabbg
http://www.nyuhr.org/images/NYUCHRGJIMDGREPORT20@B.p(Hereinafter CHRGJ Conference
Report).

* Human Rights-Based Approach to Poverty Reductiamlytical Linkages, Practical Work and
UNDP Paper presented in the High-Level Seminar undeb&IBartnership for Development on Right
to Right to Development, UN Office of the High Comssioner on Human Rights, Geneva, 9-10
February 2004, p 2. Available at http://www.undp/poverty/docs/HRPR.doc See also Genevieve
Renard PainteGender, Millennium Development Goals, and Humarm®Rign the Context of the 2005
Review Processe¢Gender and Development Network, October 2004) %ailAble at http:/
www.choike.org/documents/mdg_ women2004.pdf.

® See Painteibid.

® Senior Adviser, Employment for Poverty ReductiBnreau for Development Policy, United Nations
Development programme (UNDP), New York.
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‘These goals are solidly anchored both in termssabstance as well as
process, into human rights. In term of substantinkages, MDGs, by
focusing on deprivations in basic dimensions of &nrives, represent human
rights. For example, poverty is termed as the gstatenial of human rights...
In terms of the process linkage, monitoring MDGB bang in the dimensions
of transparency and accountability — important @ets of the Human Rights
framework. The substantive linkages between the EIRGd human rights
can bedirect or indirect The direct linkages between the two become more
obvious when one compares the various goals oMBD&s with Articles 25
and 26 [and 28] of the Universal Declaration of HumRights (UDHR).
...MDGs and human rights also have strong indiredis&ntive linkages
through the paradigm of human developmént.’

Similarly, Professor Jeffery Sach while noting thi@ human rights agenda is much
broader than the MDGs, focuses on the complemetitdgige between the MDGs
and human rightd.For him ‘The convergence of the two sets of comsezxtends
beyond the simple definitional overlap. Human rgghre instrumentally critical in
ensuring empowerment, voice, access to socialcgyand equality before the law,
and are therefore essential in achieving poverggucton. At the same time,
overcoming poverty is absolutely critical in seagricivil and political rights,
economic and social rights, and human security..erd@hs a tight link that goes in
both directions: human rights support poverty reéidncgoals and poverty reduction

supports the non-economic dimension of human rights

In the same vein, the United Nations DevelopmeongRmme (UNDP) in its 2003
Human Development Repdft,while focusing principally on socio-economic and
cultural rights, as well as recognising the facttfull realisation of such rights
requires more than achieving the MDGs states #htieving the Goals will advance
human rights. Each Goal can be directly linked ¢ort®mic, social and cultural rights
enumerated in the Universal Declaration of Humaghts (articles 22, 24, 25, 26) and

other human right instruments.... The full realisatiof [these] rights requires far

"Op citnote 4 at 1-2.

8 See CHRGJ Conference Repoptcitnote 3 at 10.

% Ibid, at 10-11-12; See also Paintgp cit note 4 at 8-10; and United Nations General Assembly
Implementation of the Millennium Declaration: Repof the Secretary-Generdollow-Up to the
Outcome of the Millennium Declaration, A/58/323S2ptember 2003, pp 13-15.

9 Human Development Report 2003: Millennium Develapin@oals - A compact among nations to
end human povertfNew York, Oxford University Press, 2003) 28. (Heedter HDR 2003).
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more than achieving the [MDGs]. But achieving thealg is an important step
towards that end'*

It is apparent from the above arguments and consrtbiat while the human rights
agenda is much broader than the MDGs, a link Xistween MDGs and human
rights that is complementary in nature as the aement of the MDGs will enhance
the realisation of human rights and vice veéfe@/hile agreeing with the above views
expressed on this linkage, the position of thedgik between the MDGs and right to
environment is however not clear as most of thefierences to human rights are to
internationally recognised socio-economic and caltuights as well as civil and
political rights. Even the Millennium Declaratiorhigh as argued above provides the
basis for linking human rights and the MDGs, doesmake any express reference to
the right to environmerit It may be argued that if the achievement of theGazan
enhance the realisation of these rights, it wikoalcontribute to the eventual
realisation of the right to environment. This argunhis tenable to a certain extent.
However, it should be noted that the MDGs couldabkieved in a manner, which
though environmentally unsustainable may advaneeréalisation of these rights
especially the socio-economic rightsThus, it cannot be taken for granted that once
the MDGs enhance the realisation of these rights, realisation of the right to

environment will necessarily follow.

Therefore, there is the need for an exploratiomaf only the possible linkages
between the achievement of the MDGs and realisatiadhese civil, political, socio-
economic and cultural rights, but also, the rightehvironment. This exploration is
pertinent because as aptly observed by SandersbRexdlford, ‘Achieving the goal of

liberating half the world’s poor from their povery 2015 will either mark the true

M |bid. See also Professor Phillip Alston in CHRGJ Repercit note 3 at 13; and Sakiko Fukuda-
Parr ‘Millennium Development Goals: Why They Matt&lobal Governancé/olume 10, Section: 4,
October 1, 2004.

2 See also chapter 2 of this thesis at 59-60. (Aiguhat realisation of the rights guaranteed in the
African Charter on Human and Peoples’ Rights asemgal to the achievement of poverty reduction
objectives including the MDGs in Africa).

13 See United Nations General Assembliyited Nations Millennium DeclaratioResolution Adopted
by the General assembly A/Res/55/2, 18 Septemk#d, Z@ction V, para 25. (Hereinafter Millennium
Declaration).

4 See Yaa Ntiamoa-BaididdressPresented in the Informal Interactive Hearingshef UN General
Assembly, United Nations Headquarters, New York;223June 2005; and Walter Reid, Director,
Millennium Ecosystem Assessment, in Human Righf8e8nocracyop citnote 2 at 20.
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beginning of sustainability or the end of biodingrat the hands of best-intentioned

policies.™®
4.2 Link between MDGs and Right to Environment

Presently, there is no evidence of any literatwertty exploring and analysing the
link between achieving the MDGs and realising tighitrto environment in Africa.

However, there is a wealth of literature explorithg link between achieving the
MDGs and enhancing the protection of the envirortmehis literature is unanimous
in establishing that there is a mutual relationstiptween the MDGs and
environmental protection. They contend that pritgthe environment will enhance
the achievement of the MDGs, while the achievenoéhe MDGs will enhance the
protection of environment in Africa. An overview ohis literature is therefore

necessary.

Articulating this mutual link through the biodivéss conservation angle, Roe and
Elliot are of the view that poverty reduction istical for long term conservation
success while biodiversity conservation is crugigboverty reduction and achieving
the MDGs. They further argue that biodiversity camation is not only relevant to
the achievement in Africa of MDG 7 on environmergastainability, but also MDGs
1-61® Recognising that Africa is rich in biological resoes, they suggest that the
conservation of such resources will enable theri#bing of biodiversity-based
enterprises that will be crucial in meeting theireated seven (7) per cent annual
economic growth needed for the achievement of tii¥Gs! in Africa provided that

the market, production opportunities and approgrniatlicy frameworks exist.

Similarly, Hazlewoodet al are of the opinion that given the mutual link bedwehe
achievement of the MDGs and environmental consemvatthat ‘biodiversity

conservation cannot be tackled separately from wakelopment concerns, and

15 5. sanderson & K. Redford ‘Contested relationdfépveen biodiversity conservation and poverty
reduction’ (2003) 3Dryx 389-390.

8 Dilys Roe & Joanna Elliott ‘Meeting the MDGs — @onservation Relevant? In Dilys Roe (ed)
Millennium Development Goals and Conservation: Mging Nature's Wealth for Society’s Health

(llED, 2004) 7 at 13 -16.

Y Ibid, at 17. See also Maryanne Grieg-Gran & Joshuaopishow Can Markets for Ecosystem

Services Benefit the Poor? In Roe (dd)l, 55 at 55-57.
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efforts to eradicate poverty must go hand-in-hairth w&ction to conserve biological

resources and maintain healthy ecosyst¥rifiey further argue:

‘The Millennium Development Goals (MDGs) provide feamework for
integrating biodiversity conservation into a broad#evelopment policy
agenda focussed on poverty reduction and humariageaent... While MDG
7...directly concerns biodiversity, the wise use wildgical resources clearly
underpins the range of development priorities ergassed by all eight
MDGs... Because biodiversity is such an importantetadsr the poor,
progress toward achieving the MDGs will not be aumible unless
conservation and wise use of biodiversity is Hntio the process?

Chivian also approaches the issue of the link feobiodiversity anglé® However, he
focuses on the impact of biodiversity conservatmm the achievement of human
health-related MDGS: He states that ‘Human health is dependent onitdiviersity
and the natural function of a healthy ecosystem..thédt a healthy population, a
nation cannot hope to develop sustainably or tdezehtrue prosperity?® According
to him, biodiversity supports human life and proenbealth byinter alia providing
basic ecosystem services; providing medicines fptants, animals and microbes on
land, in lakes and rivers, and in the oceans; hglgn medical research; and
supporting the agriculture and marine food Welte also lists some empirical
examples of the biodiversity-human health linkagesupport of his argument that
biodiversity conservation is necessary towardséadisation of the MDGs on human
health®®

The Millennium Ecosystem Assessment (MA) approadhes mutual link between
the achievement of the MDGs and environmental avasien from an ecosystem
angle?® An ecosystem is defined as ‘a dynamic complexiafitp animal, and micro-

organism communities and the nonliving environmertéracting as a functional

18 peter Hazlewood, Geeta Kulshrestha & Charles MtNgnking Biodiversity Conservation and

Poverty Reduction to Achieve the Millennium Devetemt Goals’ in Roe (ed)p citnote 16 at 144.

9 bid, at 146-148.

22 Eric Chivian ‘Beyond Wildlife- Biodiversity and Hoan Health’ in Roe (ed)p cithote 16 at 25.
Ibid.

22 |bid.

%% |pid, at 26-27.

** |bid, at 27-33.

%5 Millennium Ecosystem AssessmeBtosystem & Human Well-Being: Syntheflisland Press,

Washington DC, 2005). (Hereinafter MA General Sesth).
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unit.”®® For the MA, since ecosystem services contributmificantly to global
employment and economic activities, the degradatibrsuch ecosystem services
represents a loss of a capital asset essentiabverty reduction and hence the
achievement of the MDGX.

In contrast, Roe approach on this linkage doedawnts on biodiversity or ecosystem,
but on the management of their resources througmétural resource management
angle. Roe is of the opinion that natural resour@nagement is central to the
achievement of most of the MD@SHe therefore argues that ‘the very nature of
sustainable development emphasizes the integratioits three pillars...and this
implies a need not just to focus on one goal ineprtb achieve environmental
sustainability but to examine how environment — aatlral resource management —
can be integrated across the goals.... Natural resomanagement is not just the
business of MDG 7, rather, it underpins the achiemst of the majority of the other

seven goals.. .2

It is apparent from the above arguments that despé different conceptualisations
of the link between MDGs and right to environmeéhgre is a mutual linkage which
exists between the achievement of the MDGs dhed conservation of the
environment. While agreeing with the views exprdssieove, they do not address or
resolve the issue of the link between MDGs andtrigrenvironment, even though it
is arguable that the right to environment is inheren the environmental or
biodiversity conservation that will be enhancedtby achievement of the MDG in
Africa. However, the realisation of this right as evidehbg the discussion in chapter
two of this thesis, presupposes not only the cwasen of biodiversity (living) but
also non-living or man-made components of the métworld such as landscape,
shrines, monuments among others. In addition, tdilsnnot only the conservation of

the environment, but also includes the promotiomuarhan health and well-beifg.

*® Seeibid, at V.

T |bid, at 49.

%8 Dilys Roe ‘The Millennium Development Goals andtunal resource management: reconciling
sustainable livelihoods and resource conservatidnadling a divide?’ in David Satterthwaite (etihe
Millennium Development Goals and Local Processetirtg the Target or Missing the Point@IED,
2003) 55 at 55. (Hereinafter Roe ).

2% |bid, at 66.

%0 See pp 61-64.



Thus, it cannot be lightly assumed that the retidisaof this right is inherent in every
environmental conservation endeavour. This is exddd by the siting of national
parks and other protected areas that while yieldiergefits for the international
community, had excluded the surrounding local comitres that have previously

depended on the ecosystem services provided bg tretaral resourcés.

This thesis will differ from earlier literature l®xpressly exploring the theoretical link
between the achievement of the MDGs and realisaifatine right to environment.
However, a discussion of this linkage raises teeasf the content of the substantive
right to environment in Africd? Resolving this issue is important as it will héfp
exploring the extent of the link between the acémeent of the MDGs and realisation

of the right to environment.

4.2.1. Content of the Right to Environment in Afria

The substantive content of the right to environmendifficult if not impossible to
define®® This difficulty is mostly due to various adjectivéhat have been used in
qualifying the right in international, regional andhtional human rights and
environmental instrumenf4. These qualifying adjectives represent environnienta
standards of varying specificities thereby makingifficult to have a generally
recognised and precise minimum standard of enviestiah quality that allows the
attainment of human health and well-befidn essence, these adjectives represent
different national and regional articulations oé ttontent of the right to environment

thereby making it virtually impossible to have aanimous consensus on the

31 See Agenda 21, at chapter 3, para 2; &peitnote 28 at 61; and Neema Pathak, Ashish Kothari &
Dilys Roe ‘Conservation with social Justice? Thke raf community conserved areas in Achieving the
Millennium Development Goals’ in Tom Bigg & DavidaBerthwaite (edsHow to Make Poverty
History: The central role of local organizationsnmeeting the MDG@IED, 2006) 55 at 56.

%2 The procedural content of the right is appareminfthe earlier discussion of the procedural nattire
the right to environment in chapter one of thissteeand is not controversial as it enjoys a unaders
consensus.

%3 Alexandre Kiss & Dinah Sheltomternational Environmental lawWTransnational Publishers, Inc,
1991) 22.

34 1n addition and to a lesser extent, the term ‘mmrent’ is controversial as it can be interprdted
many different ways. See Kiss & Sheltidnid, at 22, and Luiz E. Rodriguez-Rivera ‘Is the Human
Right to Environment Recognised under Internatidraak? It Depends on the Source’ (Winter 2001)
12 Colorado J. Int’l Envtl L. & Policyl at 10.

% See Dinah Shelton ‘Human Rights, EnvironmentahRigand the Right to Environment’ (1991) 28
Stanford JIL103 at 134-135.
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dimension of the environment that will protected thy right and what degree of

environmental change is permissible by the riglstsAmmed up by Boyle:

‘Definitional problems are inherent in any atterptpostulate environmental
rights in qualitative terms. What constitutes as$attory, decent, viable, or
healthy environment is bound to suffer from undatjaand ambiguity.
Arguably it may even be incapable of substantivéind®n, or prove
potentially meaningless and ineffective, like thght to development, and
undermine the very notion of human rights. At bastmay suffer from
cultural relativism, particularly from a North-Sbuperspective, and lack the
universal value normally thought to be inherenhirman rights.... Yet there
is little international consensus on the correantaology. Even the Ksentini
Report cannot make up its mind, referring variouslyhe right to a “healthy
and flourishing environment” or to a “satisfact@myvironment” in the body of
the report and then to the right to a “secure, thgadnd ecologically sound
environment” in the draft principles. Other formidas are equally diverse.
Principle 1 of the Stockholm Declaration talks of“@nvironment of a quality
that permits a life of dignity and well-being”, vidiArticle 24 of the African
Charter on Humans and Peoples’ Rights refers taqyenéral satisfactory
environment favourable to their development.” Whay of these means is
largely a subjective value judgemettt.’

In view of the difficulty in having a universallyceeptable definition of the
substantive content of the right to environmentydas been suggested that the best
way out of this definitional muddle is to allow srpisory institutions and courts to
develop their own interpretations, as they haveedimn many other human rights.

As argued by Shelton:

‘Establishing the content of a right through refere to independent and
variable standards is used in human rights, edbewidh regard to economic
entitlements. Rights to an adequate standard iofgli&nd to social security are
implemented in varying measures by individual Stdtased on general treaty
provisions, according to changing economic indicgtoeeds, and resources.
No precise standard exists, nor can such a starmaestablished in human
rights treaties. Instead, the conventions statgbktgito “adequate” living
conditions for health and well-being and to sos&turity without defining the
term further. The “framework” treaty allows natidraand local regulations to
elaborate on these rights, since norms are easiéefine and amend on the
local level and are more responsive to the needseoEommunity. A similar
approach should be utilized to give meaning tghtrio environment.. %

% Alan Boyle ‘The Role of International Human Righisw in the Protection of the Environment.’ In
Alan Boyle & Michael Anderson (edsfiuman Rights Approaches to Environmental Protection
(Oxford University press, 1998) 50.

%7 Kiss & Sheltorop citnote 33 at 23-25.

%8 Op citnote 35 at 136.



This thesis agrees with the above suggestion.i$hise to the fact that the content of
the right is inherently relativistic to have a coomuniversal core meaning applicable
to all societies. Therefore, what constitutes tbatent of the right is inherently
subject to different definitions and interpretatcms different societies have various
ideas as to the dimensions of the environment tprbtected by the right, as well as
the degree of environmental change permissiblééyight. For the global North, the
right is envisaged in terms of the protection andservation of a healthy or clean
environment for the benefit of individuals whosenditions of life are threatened by
environmental factors such as noise disturbances @ollution arising from airports
and motorways and industrial pollution. For mostir@oies in the global South who
unlike the North are less preoccupied with indastpollution, such right should
encompass other pressing livelihood issues sudcesss to fresh water, food and
energy supplies. Coupled to the above is the fattlioth environmental threats and
the resulting necessary measures are subject gtatdrchange based on advances in
scientific knowledge and models of the environm®@ftherefore, ‘it is impossible for
a human rights instrument to specify preciselygraducts which should not be used
or the chemical composition of the air which mustrbaintained. These matters will

vary in the same way that the economic situatidmo@mmunities changd®

Based on the above, this thesis accepts the fatt rthtional and international
supervisory institutions and courts, which havetdnisally provided substantive
interpretation to vague and abstract terms foundoaal and international human
rights instruments, are equally capable of bringingstantive content to the right to
environmenf! However, in determining the substantive contenttho$ right, the

supervisory institutions and courts will have toigtethe conflicting visions and
values of human society, while their decision nmefiect the society’s perception of
the environment which should be preserved and franich each person should
benefit*? With regard to weighing conflicting visions andwes, many human rights

presently allow a significant ‘margin of appreaiati to those who interpret and apply

%9 Sheltonop citnote 35 at 136.

“0 Sheltonibid.

1 See Kiss & Sheltoop citnote 33 at 23-24; Sheltap citnote 35 at 135; and Rodriguez-Rivena
cit note 34 at 13.

“21bid. See also Sheltdbid, at 135 & 137.
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them nationally subject to a measure of internafioboundary control® The
European Court of Justice has affirmed this doetwh margin of appreciation on
numerous occasions in environmental cases beforadiér the provisions of article 8
of the European Human Rights ConventfdiRecently inFadeyeva v Russf& the

Court reiterated this doctrine by stating:

‘The Court recalls that in deciding what is neceg$ar achieving one of the
aims mentioned in Article 8 § 2 of the Conventianmargin of appreciation
must be left to the national authorities, who ar@rinciple better placed than
an international court to evaluate local needsamdlitions. While it is for the

national authorities to make the initial assessn&nnecessity, the final

evaluation as to whether the justification giventhg State is relevant and
sufficient remains subject to review by the Couseq, among other
authorities, Lustig-Prean and Beckett v. the Unkédgdom, nos. 31417/96
and 32377/96, 27 September 1999, §§ 80%81)’

The fact that supervisory institutions and counts better placed to articulate the
content of this right is evidenced by the decisanthe African Commission on
Human and Peoples’ Rights (African Commission)Siocial and Economic Rights
Action Center (SERAC) and another v Federal ReputfiiNigeria*’ This decision
was pursuant to a complaint brought against thef@édRepublic of Nigeria alleging
inter alia the violation of article 24 of the African Charten Human and Peoples’
Rights#® As noted in chapter two of this thesis, Africa wi first region to
explicitly recognise this right in its human rigtggstem by virtue of the above article
24, while most African countries have also providém this right in their
constitutions and other human rights and environaidegislation® However, the

content of the right is vague, as the Charter assip precise content to the right.

“3 Boyleop citnote 36 at 51.

4 SeePowell and Rayners v the United Kingd¢h®90) ECHR 2 (21 February 1990); Taskind
others v TurkeyApplication no. 46117/99, (Chamber); a@heryildiz v TurkeyApplication no.
48939/99, (Grand Chamber); ahiétton and others v the United Kingdq@003) ECHR 338 (8 July
2003), (Grand Chamber).

45 Application no. 55723/00 (Chamber).

6 para 102. See al$tatton casebid, at para 98.

47 Communication 155/96, Decision of the African Coission on Human and Peoples’ Rights.
(Interpreting this right under the African CharteAvailable at http://www.cesr.org/text%?20files%
final% 20Decision%2000%20the%Ecosoc%20matter.ptdréinafterSERACCommunication).

48 Adopted June 27, 1981, OAU Doc.CAB/LEG/76/3 re\28,ILM 58 (1982), entered into force
October 21, 1986. (Hereinafter African Charter).

“9 See also Carl Bruch, Wole Coker, & Chris Van AtedBreathing Life into Fundamental Principles:
Implementing Constitutional Environmental Protegtin Africa’ (2000) 7SAJELP21.

0 See Fatsah Qugueroddrican Charter on Human and People’s Rights: A @oehensive Agenda
for Human Dignity and Sustainable Democracy in @diNew York: Kluwer Law International, 2003)
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The communication thereby provided the African Cassion with the opportunity to
formally interpret the content of this right. Irs idecision, the African Commission

held that the right to a general satisfactory emnnent:

‘[R]equires the State to take reasonable and othemsures to prevent
pollution and ecological degradation, to promotesssvation, and secure an
ecologically sustainable development and use ofurahtresources....

Government compliance with the spirit of Article .2#nust also include

ordering or at least permitting independent sdienthonitoring of threatened

environments, requiring and publicising environnaérdnd social impact

studies prior to any major industrial developmamgdertaking appropriate
monitoring and providing information to those commities exposed to

hazardous material and activities, and providinguniregful opportunities for

individuals to be heard and to participate in thevedopment decisions
affecting their communities*

These obligations as spelled out by the African @assion have both substantive
and procedural aspects. The procedural aspectcteflgenerally recognised
procedural environmental rights which include ascesenvironmental information,
participation in the environmental decision-makimqocess, and access to
administrative and legal remedies when one’s enuirental rights are impaired or
threatened? The substantive aspect of the obligations incluthes prevention of

pollution and ecological degradation, promotion coinservation, and securing an
ecologically sustainable development and use ofuraht resourced’ These

substantive obligations identify the substancehef tight that is the environmental
quality that the States are obliged to respectnpte and protect through legislative
and other measuré$.By doing so, it can be argued that the above ierigives

meaning to the substantive content of the righemwironment guaranteed under

3641; Robin Churchill ‘Environmental Rights in Etigy Human Rights Treaties’ in Boyle &
Anderson (edspp cit note 36 at 106; and Morne van der Linde & Liretteulv ‘Considering the
Interpretation and Implementation of Article 24tbé African Charter on Human and Peoples’ Rights
in Light of theSERACCommunication’ (2003) African HRLJ167 at 174.

* Paras 52-53.

%2 See para 10, Rio Declaration on Environment ande@@ment, adopted at the United Nations
Conference on Environment and Development, 3-14,J1892, at Rio de Janeiro, Brazil; and part Ill,
Draft Principles on Human Rights and the Environthén UN Commission on Prevention of
Discrimination and Protection of Minoritiesluman Rights and the EnvironmgRinal Report of the
Special Rapporteur, UN Doc. E/CN.4/1994/9 (Julyoe4) 74, (hereinafter Draft Principles).

%3 See van der Linde & Mornep citnote 50 at 178.

% See part II, Draft Principlebid; andHTF Developers (Pty) LTD v Minister of Environmeréfairs
and Tourism and othe2006 (5) SA 512 at 518E-G.
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article 24 of the African Chartér.However, the decision did not entirely exhaust the
guestion of the substantive content of the righth@sAfrican Commission failed to
pronounce itself on the core content and minimurfigabon of article 24 of the
Charter?®

As a result, the African Commission has left thegjion of the degree of pollution
and environmental degradation that the States lsligedl to prevent and the degree
that should be allowed in a given situation in ordet to stultify socio-economic
development in the region unanswered. In additibfeft open the question of the
kind of conservation envisaged by the right. Conicey the latter, it is submitted that
despite this omission, the environmental consesaagnvisaged under the right is the
type that will enhance the well-being of Africansdecuring for them an ecologically
sustainable development. This is apparent frompilo¥isions of article 24 of the
African Charter, which guarantees for Africans amienment of such quality that is
favourable to their developmettTherefore, it will be contrary to the spirit oftiate

24 if States are to adopt and promote conservamticies that focus exclusively on
protectionism and human exclusion from ecologieaburces® This can be inferred
from the decision of the Kenyan High CourtAbdikadir Sheikh Hassan and 4 others
v Kenya Wildlife Servig€ where the applicants sought an injunction prewenthe
respondent (KWS), from translocation of a rare egéacd species of animals called
the ‘hirola’ on the ground that such action woukbdve their local community of a
species that forms part of their natural heritage lacal ecology. The injunction was
granted, but on the ground that the Kenyan Cotistittand other relevant statutes

relied upon by the respondent did not entitle irémslocate the animai8.

% SeeHTF Developersaseibid.

* This is in contrast to its decision regarding tight to housing in paragraphs 60 & 61 of the
judgement. See van der Linde & Lowp citnote 50 at 179.

>" See chapter two of this thesis at 61-63.

%8 As will be discussed later in this thesis, mostrpafricans and households are depended on these
resources for their sustenance. Thus, adopting gaticies will adversely impact on their food
security, culture and livelihood thereby exacemrmgoverty. See Ragp cithote 28 at 56 & 61.

%9 Civil Case No. 2059 of 1996, High Court of Nairobi

% Note that the decision can be justified underckesi 22 and 24 of the African Charter to which
Kenya is a party. It must be noted that while tlespondent may have the conservation and
management of the animal in mind, the fact thesiaration will adversely affect the socio-cultural
development of the indigenous community made itreoy to the spirit of the Charter.
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With regard to pollution and ecological degradatimmwill be far-fetched to assume
that the African Commission envisaged an ideal remwent free from all types of
pollution and ecological degradation as not onlysigh an environment virtually
impossible to attain but also such environment matybe conducive to the socio-
economic development of the regiinEven the Commission implicitly recognised
the impossibility of having such an ideal enviromhén Africa. This view was

apparent when the Commission upheld the right ajeNa through the Nigerian
National Petroleum Corporation (NNPC) and its jgiartners to produce oil despite
the associated oil pollution and other ecologicagrddation, of which the income
derived thereon, will be used to fulfil the econorand social rights of Nigeriafis.

However, this decision was made subject to theipoathat the Nigerian government
must take necessary steps to protect its citizepsagally the inhabitants of the host
villages and towns from the adverse effects of spolution and environmental

degradatior?®

It is apparent from the above decision that thecafr Commission’s reference to
prevention of pollution and ecological degradatidoes not imply an ideal
environment totally free from pollution and ecolog)i degradation. However, this
does not answer the question of the degree of tpmilland ecological degradation
that the States are obliged to prevent in termarti€le 24. To ascertain this, this
thesis will have recourse to other regional angbnat courts decisions on the right to
environmenf* The European Court of Justice (ECJ) has repeateely that not
every instance of pollution or ecological degramiatvill lead to a violation of article
8, the article usually invoked in cases involvimyieonmental concerff. According
to the Court ‘the crucial element which must bespre in determining whether, in the

circumstances of a case, environmental pollutios ddversely affected one of the

®1 The fact that Africa and other developing coustrieeed to pollute to certain extent in order to
sustain their socio-economic development, whichraiected in the international environmental
principle of Common But Differentiated Responstlilihas been recognised in the Climate Change
Convention and its Kyoto Protocol leading to ladkbnding commitments on developing countries.
See art 3, Climate Change Convention; and art StMal Protocol on Substances that Deplete the
Ozone layer.
: SeeSERACcommunicatiorsupranote 47 at para 54.

Ibid.
® This is line with articles 60 & 61 of the Africalharter that allows the Commission to considermthe
relevant international and regional human rightsgiples, customs recognised as laws, general
principles of law recognised by African states &ghl precedent and doctrines.
% SeeHatton casesupranote 44 at paras 129 & 13®tichael Ashworth and others v United Kingdom
andPowell and Rayner v. the United Kingd@310/81 [1990] ECHR 2 (21 February 1990), para 45.
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rights safeguarded by paragraph 1 of Article 8i&sdxistence of a harmful effect on a
person’s private or family sphere and not simplg tieneral deterioration of the

environment®®

The Court further held that such harmful or adverf$ects of pollution and ecological
degradation must attain a certain minimum levesevrerity if they are to fall within
the scope of article &. This can be attained when ‘severe environmentiigan
may affect individuals’ well-being and prevent théram enjoying their homes in
such a way as to affect their private and famifg ldversely, without, however,
seriously endangering their health. The assessment of the minimum level or
severity by the Court is relative and depends bthalcircumstances of the case such
as the intensity and duration of the nuisancepitgsical and mental effects, and
general environmental conteéXtThus, the Court will usually find no arguable oiai
under article 8 if ‘the detriment complained of waegligible in comparison to the
environmental hazards inherent to life in every eradcity.” Thus, in Moreno
Gomez v. Spajft where the applicant complained of noise and disinces from
nightclubs near her home, the Court held that filew of its [noise] volume — at
night and beyond permitted levels — and the faat thcontinued over a number of
years, the Court finds that there has been a breftte rights protected by Article
8.’72

Most national courts in Africa have adopted the esgmosition as the European Court
of Human Rights with regard to the degree of palutand environmental
degradatiorthat should be tolerated and which will not amoena violation of the
right to environment in AfricaThis position is reflected in the South Africarseabf
Hichange Investments (Pty) Ltd v Cape Produce Q) (&d and other$® where the
applicant sought for an order directingter alia investigation, evaluation and
assessment of the impact of the noxious gaseseeirfittm the first respondent’s

% Kyrtatos v Greecd1666/98 (2003) ECHR 242 (22 May 2003), para 52.

®7 SeeFedeyevaasesupranote 45 at para 69.

%8 opez-Ostra v Spaifl994) ECHR, series A, No. 303C, para 51. See@lserraand Others v. Italy
14967/89 [1998] ECHR 7 (19 February 1998), para 57.

® Fedeyevaasesupranote 45 at para 69.

O bid.

14143/02 [2004] ECHR 633 (16 November 2004).

2 para 60. But seidattoncasesupranote 44 at para 118.

32004 (2) SA 393 (Eastern Cape Division).
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tannery and a directive that the fourth respondehg is the head of the Eastern Cape
Department of Environmental Affairs and tourismpuld take whatever steps that
may be necessary in the light of the findings @f itfvestigation. While granting the

application’® the Court held:

‘...even if the Court had the power of making suchoager [closure of the

respondent’s polluting factory], the exercise tlérbad to be determined
largely by proof of the level and severity of th#eading pollution. One

would be far more inclined to direct closure of actbry where there is
evidence of persistent, serious and ongoing poltuthan in a case where,
even if there was a degree of pollution, it couleitimer be regarded as
particularly serious, nor likely to persist indéfaty in the future.*®

It further held:

‘...it is clear from the evidence as whole that theas been a pollution of the
environment...at a level which had to be regardedsaificant”..... The
undisputed evidence showed that even the most encutcentration of [the
malodorous hydrogen sulphide] in the atmospheredegected by the human
nose as a stink similar to rotten eggs. Thereftre, [hydrogen sulphide]
generated by the first respondent would regulagyehbeen detectable to the
persons working nearby on the premises of the egmti One should not be
obliged to work in an environment of stench andb&in an environment
contaminated by [hydrogen sulphide] was adversm&s well-being*

The above case was not brought under section #deofonstitution of the Republic
of South Africa’’ guaranteeing the right to an environment thatds hmrmful to

health or well-being in South Africa, but ratherden articles 28 and 32 of the
National Environmental Management A&tlt however explicitly set the baseline
pollution level that a developing country like Soutfrica can tolerate and which will
not amount to a violation of the right to envirommhen the country. Prior to it, South
African courts have not hesitated in finding a at@n of this right in severe

environmental pollutior’

" At 418F/G-G/H.

S At 410H-1/J.

8 At 415A/B-E.

7 Act No. 108 of 1996.

8 No 107 of 1998.

9 SeeHealth v Woodcarb (Pty) Ltd v anoth#996 (3) SA 155 (N).
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Like South Africa, Nigerian Courts appear to take wiew that the pollution and
ecological degradation must be significant to amidona violation of the right to
environment. This is evident in the decision of thederal High Court ifdlonah
Gbemre v Shell Petroleum Development Company Migerimited and othef®
which is the only Nigerian court decision dealimgsifically with a violation of the
right to environment. It should be noted that tpel&ant in his supporting affidavit
contends that the massive, relentless and contingas flaring by the *1and 2d
respondents in his community adversely affected twenmunity’s right to
environment as well as their constitutionally gudead rights to life and dignity of
human person biter alia poisoning and polluting their environment; exposingm

to an increased risk of premature death, respyatbresses, asthma and cancer;
polluting food and water; causing painful breathietronic bronchitis, decreased
lung function and death in the community; anceducing their crop production as
well as adversely impacting on their food secufttyhe Court appears to have agreed
with the applicant’s argument by holding that ‘teetions of the 1st and"®
respondents in continuing to flare gas in the a®uw$§ their oil exploration and
production activities in the Applicant’'s community a gross violation of their
fundamental right to life (including healthy envirment) and dignity of human

person as enshrined in the Constitutith.’

Similarly in Kenya, the Nairobi High Court held feter Kinuthia Mwaniki and

others v Peter Njuguna Gicheha and ottférthat the plaintiffs’ ‘entitlement to a

clean and healthy environment is “likely to be caméned” if the defendants...., start
their operations of the slaughter of animals in thechery they have built and in
defiance of all directives to stop the constructidra butchery whose operation will
breach the provision of the Act [Environmental Mgement and Co-ordination
Act].”®* It should noted that the basis of this decisiors te unchallenged evidence

of the plaintiffs that the defendants, if alloweddperate the butchery, were likely to

8 Suit No: FHC/B/CS/53/05. Delivered November 1402@Benin division).

8 The verifying affidavit can be downloaded at Hftpww.climatelaw.org/cases/casedocuments
Inigeria/ni-pleadings.doc. For adverse impactsas fiaring on human health and environment in the
Niger Delta region of Nigeria, see EnvironmentafgiRs Action (ERA) & The Climate Justice
ProgrammeGas Flaring in Nigeria: A Human Rights, Environmanand Economic Monstrosity
gAmsterdam, June 2003p-29.

2 Supranote 80 at para 4.

8 Civil Case 313 of 2000. Cited as (2006) eKLR.

# Ibid, at 9-10.



infringe the plaintiff’s right to environment as xious odours and effluents from the
butchery would constitute a permanent nuisdfcand therefore, adversely affect

their health, homes and farf#s.

Based on the above regional and national courtsiters, it can be argued that the
pollution and environmental degradation that States obliged to prevent under
article 24 of the African Charter, must be of sugignificant level, severity or

persistence as to render impossible the enjoynfeheaight to environment.
4.2.2 Theoretical linkages

Having established the content of the right to emment in Africa, the thesis will
now proceed to discuss the linkage between theeaeimient of the MDGs and

realisation of the right in Africa and vice versa.
(a) Extreme poverty and hunger (MDG 1)

MDG 1 focuses on the income dimension of povertg amtendant hunger and
malnutrition. It aims to halve the proportion ofopée living on less than a dollar a
day and those who suffer from hunger by 281% well-conserved or healthy
environment can help or accelerate the achievenfethiese targets in Africa. This is
due to the fact that the environment underpinsett@nomy of most African nations
and provides many products and services that aengal to the increment of per
capita income and hunger reductf8riThese include food, fibre, fuel, mineral and
genetic resources, biochemicals, medicines andvaauticals, ornamental services,
fresh water, air quality and climate regulationpston and pest regulation, soil
formation, and photosynthedis.It also provides tourism (including eco-tourism)

opportunities. Tourism is presently a key econosector in many countries and

8 There was no evidence on record that the defesdsawe made adequate provisions for waste
disposal. Se#id, at 9.
% |bid, at 2-5.
8 Targets 1 & 2.
8 See MA General Synthesip cit note 25 at 40; and International Food Policy Redeamstitute
(IFPRI) Ending Hunger in Africa: Prospects for tlemall Farmer (Washington, DC, 2004) 2.
gvailable at http://www.ifpri.org/pubs/ib/ib16.pdf.

Ibid.
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generates millions of dollars in foreign exchangenangs as well as contributing to
employment opportunities that are essential tartbeement of per capita income and

reduction of hunget’

Africa is presently experiencing severe income pgvand food shortages in most of
its sub-regions! Between 1981 and 2001, the number of people livimiess than $1
per day in Sub-Saharan Africa doubled from 164iomi§ to 316 millior?® while the
UN World Food Programme (WFP) estimates that 3lonibeople are going hungry
across Africa from the west, to the horn and thettsdn 2006 Most Africans
experiencing income poverty or hunger are usuaiynél in the rural ared$.These
poor rural Africans are highly dependent on sewipeovided by their environment
such as agriculture, grazing and hunting, for sibece” It can therefore be argued
that poor rural Africans have closer ties with #émyironment, and therefore, are more
vulnerable to the disadvantages associated witlira@maental degradation as their
welfare depends to a large extent on the viahifitthe environment® For these poor
rural Africans, the importance of a well-consena&avironment that will improve

their livelihood options as well as lead to theijoyment of the right to environment

% See United Nations Environment Programfigdcan Environmental Outlook 2: Our Environment,
Our Wealth(UNEP, 2006) 88-90 & 157-158, (hereinafter AEO ®lartin Plaut ‘Africa’'s hunger - a
systemic crisisBBC News31 January 2006. Available at http://news.bbc.cgafpr/fr/1/hi/ world/
africa/4662232.stm; and Abraham McLaughlin & ChaistAllen Purefoy ‘Hunger is Spreading in
Africa’ The Christian Science Monitor 1 August 20@%vailable at http://www.csmonitor.com/2005/
0801/p01s02-woaf.html. See also Achim Steiner ‘peaNotes of the UNEP’s Executive Director
on the Launch of the African Environmental Outlo@k Nairobi, 27 June 2006. Available at
http://www.unep.org/Documents. Multilingual/Defa@itint.asp?DocumentID+481&...

%1 See AEO 2bid, at 12.

923, Chen & M. RavalliotHow have the world’s poorest fared since the ea8%0’s?World Bank
Policy Research Working Paper 3341 (World bank,42006ited in AEO 2bid. Note that the outlook
in North Africa is much better as the proportiontsfpeople living below the $1 poverty line deekh
from 2 per cent in 1999 to 1.9 in 2001. See UNi&tas DivisionMillennium Indicators database,
World and Regional TrenddJN Statistics Division, 2004). Available at httjaillenniumindicators.
un.org/unsd/ mi/mi_worldregn.asp.

% See BBC News ‘Q&A: Africa's permanent food crig#3C News 2417 January 2006. Available at
http://news.bbc.co.uk/go/pr/fr/-/1/hi/world/afrié®20130.stm.

% This means that poverty is more prevalent in rtirah urban areas in Africa. See AE@gRcitnote
90, at 13; MA General Synthes@p cit note 25, at 61; and International Fund for Agrictdt
Development (IFAD)Enabling the Rural Poor to Overcome their Povei$grategic Framework for
IFAD 2002-2006Rome, 2002), (putting the estimate of rural pdof@per cent).

% For example, in rural Zimbabwe, one third of totedusehold income stems from the bulk of
environmental resources. See United Nations Dewedop Programme (UNDP)he Poverty-
Environment Nexus: Reinforcing Linkadesctice Note (October 2004) 6. See also ABRI®

% See UNDP Practice Notkid, and Bakary Kante ‘The Environment, the wealthhef poorPoverty
& Environment Timeslo. 2, March 2004; and Hazlewood ebalcitnote 18 at 144.



and other human rights cannot be overempha&isad. noted by Bakary Kanté,
‘For the poor, nature offers a series of goodsnefsiimable value, on which they
depend absolutely: That sums up their life. Envinental damage, which represents a
financial loss for the rich, is a much more serimatter for the poor, leading to the

loss of their livelihood®

The fact that most of the African poor are headépendent on the environment for
their sustenance makes the promotion of the rightetvironment vital to the
achievement of the targets of MDG 1. As apparesthfthe earlier discussion in this
chapter on the content of the right to environmenAfrica, the right as provided
under the African Charter envisages not only emwirental protection and
conservation but also the promotion of sustaina&elopment. Sustainable
development requires that citizens have sustainabtess to the resources and
services provided by the environment for their smahcé® One of such ecosystem
services is food. Food derived from the environneart be direct as in the form of
wild crops and fruits, fishes, and meat derivedrfraild animalsi® It can also be
indirect in form of agriculture which is dependemt the ecosystem for the provision
of supporting services like natural habitat fordyplollinators that are essential to food
crops; natural predators that control crop pestssail organisms that are important
to productivity; watershed protection and hydrot@adjistability including recharging
of water tables and buffering of extreme hydrolagiwonditions that might otherwise
precipitate drought or flood conditions; mainteramé soil fertility through storage

and cycling of essential nutrients; and breakdofwvaste and pollutantS? Food can

9 See AEO 2op cit note 90; MA General Synthesi® cit note 25 at 49 & 61; and Department for
International Development, United Kingdom (DFID)iré&torate General for Development, European
Commission (EC), United Nations Development Progream(UNDP), & The World Bank.inking
Poverty Reduction and Environmental ManagementicRdhallenges and Opportuniti€ghe World
Bank, July 2002) 14.

% Director, Division of Environmental Policy Develment and Law (DPDL), United Nations
Environment Programme (UNEP), Nairobi.

% Op citnote 96. See also Sue Mainka, Jeff McNeely & BitksorDepend on Nature: Ecosystem
Services supporting Human LivelihoddldCN, 2005) 16-17.

199 This is apparent from the use of the phrase ‘epcidly sustainable development and use of natural
resources’ by the Commission. SBERACcommunication gpra note 47 at para 52. See alkshan
Hattingh & Robin Attfield'Ecological Sustainability in a Developing Counsych as South Africa: A
Philosophical and Ethical Inquiry’ (Summer 20022% The International Journal of Human Rigtgs

at 75-76 & 88.

101 See United Nations Environment Programme (UNEP)ng&rnational Institute for Sustainable
Development (ISDHuman Well-Being, Poverty & Ecosystem Servicesideixg the Link(UNEP &
IISD, 2004) 14.

192 DFID et alop citnote 97.
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also be obtained from livestock farming and farnfisberies that are dependent on
the environment not only for the provision of shl&habitats, but also, for genetic
resources including those from wild and semi-doimattd sources for their

sustenancé”®

Food derived from a healthy environment is impdriarachieving the MDG hunger
reduction target in rural Afric* Both wild and agriculture-based food are vital to
the reduction of prevalence of underweight childneder five, and the proportion of
population below the minimum level of dietary eneacgpnsumption in Africa. This is
more necessary in the rural areas where most tpaesnts and other villagers are
forced to rely on meat from wild animals (bush meatd livestock, wild fruits, and
fish caught from their or neighbouring village stmes or rivers, as well as crops
harvested from their farms, for sustenance as tbeemto purchase food from the
market is not readily availabt8> However, it is not only the rural Africans that
benefit from food provided by their immediate eovwiment. Poor urban Africans also
depend on the environment for their dietary energgds. From the author’s personal
experiencé® most urban poor Africans have rural family or iidual farms that
they cultivate during the farming seasons, and ipiovides a substantial bulk of
their dietary needs throughout the year. In addlitm the rural farmlands, they also
rent, lease, or were simply allowed the use of laedted on the periphery or yet-to-
be developed urban areas for cultivati®hFurthermore, wild and agriculture food
products ‘imported’ from the rural areas are vitafeeding the urban poor. A healthy
environment usually determines the availability amtk of transmission of these

products from the rural to the urban areas andithiarn determines their premium

103 See UN Millennium ProjedEnvironment and Human Well-Being: A Practical St Summary
version of the report of the Task Force on Envirental Sustainability (Earth Institute, Columbia
University, New York, 2005) 3.

104 See target 2 and associated indicators.

195 See UNEP & 11SDop citnote 101 at 14-15.

198 The author’s family has some parcels of land ithktbe rural and urban areas that are used for
cultivation of staple foods like cassava, yams, @ity of vegetables. These farms produced enough
cassava, an important staple food in Nigeria thavides a substantial part of the family’s dietary
energy needs throughout the year.

197 see AEO 20p cit note 90 at 9; and John Ambler Attackimpverty While Improving the
Environment: Towards Win-Win Policy OptiofBoverty & Environment Initiative, UNDP & EC,
1999) 29.
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and affordability in urban markets. Thus, a degdadeal environment will adversely
affect the ability of the urban poor to obtain ask® nutrition:*®

In addition to providing food, the environment geates income for poor Africans in
both urban and rural aredS.Research has shown that poor rural householda ofte
derive a significant share of their income from iemwmental resources’ Such
income is known as environmental income and in@dudeome from natural systems
such as forests, grasslands, lakes, and maringsya®e well as income from the
output of agro-ecosystems (agricultural incorté)Environmental income might
accrue to households through direct use of ecasys#&vices. It can also accrue by
way of poor households ‘exporting’ goods harvedtedh ecosystems, such as fish,
herbs, or fuelwood, or their excess farm producistite urban areas as most
subsistence or co-operative farms, which constitB@ per cent of Africa’s
agricultural production are located in the ruraas-2 They also derive income from
livestock farming, small-scale farmed fisheries &mest products'® With regard to
the latter, additional to the fees that the rumhmunities earn from loggers, hunters
and tourists, non-timber forest products (NTFPs)remtly constitute a huge
opportunity for increasing the income potentialrafal African communities** The
urban poor are also utilising the products andisesvprovided by the environment in
increasing their income as evident by the tradeuripan markets of agricultural
products derived from urban and rural areas, fggexiucts and fresh-water products

like fish, crabs and shrimp$>

For a biodiversity-rich region like Africa, incomderived from environmental
products and services like tourism, bush meat, ém#nd other forest products, are
essential to the achievement of the MDG targethenréduction of the proportion of

people whose income is less than one dollar altdayll not only help in increasing

198 See Ambleibid, at 28-29.
199 pjd, at 5.
MO DFID et alop citnote 97 at 12. See also World Resources Institik)P, UNEP, & World Bank
The Wealth of the Poor - managing Ecosystems thtRgverty(WRI, Washington DC, 2005) at 34.
(Hereinafter WRI).
MLWRI ibid.
iz Ibid, at 34. See also DFID et@p citnote 97 at 82-83.
Ibid.
114 5See AEO Dp citnote 90 at 199-200.
115 see WRIop citnote 110 at 35; and Amblep citnote 107 at 30.
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per capita income and purchasing power of poorcAfrs, but also in reducing the
incidence and depth of poverty in Africa. In adaliti such income will help in
increasing the share of the poorest quintile iriomal consumptior'® Presently,
NTFPs more than other non-oil or mineral environtakmproducts may provide
opportunities for poor Africans to increase thedr gapita income through the sale
and export of such products for medicinal, cosmsetigricultural and pharmaceutical

purposes?’

On the other hand, the achievement of the targetMDG 1 can enhance the
conservation of the environment and realisatiothefright to environment in Africa.

It should be noted that poverty has been recogneeda major challenge to
achievement of sustainable development in Aftiéas noted by Johnson, ‘The very
poor were driven to destroy the environment becthesghad no other possibilities. It
was a question of sheer survivai”For MDG 1 to contribute to the realisation of the
right to environment in Africa, measures aimedhat implementation of its targets in
Africa must promote the protection, conservationd asustainable use of the
environmental resources. Such environmentally-fignpolicies can help in
discharging the obligation imposed on States byAtean Charter to fulfil the right
to environment?® For the policies to achieve this, they mirger alia, encourage
investment in environmental management such dseirateas of increasing access to
water supply and sanitation, soil conservation messs sustainable energy sources,

climate change adaptations, and protecting andriegtnatural ecosystem$- Such

1 5ee target 1 and associated indicators. See als@&FElliot op citnote 16 at 16.

117 see Jay McgowB®ut of Africa: Mysteries of Access and Benefit $tgp(The Edmonds Institute,
Washington, 2006); and Rachel Wynb&igprospecting, Access and Benefit-sharing in Sdidtita:
Towards A Strategic AssessmArpaper prepared for the National Botanical Ingtitas a contribution
towards the Southern African Biodiversity Suppamd?amme and National Biodiversity Strategy and
Action Plan, pp30-32. Available at http://www.eraiment.gov.za.

118 See Agenda 24upranote 31 at chapter 3, para 1; AEO 2 nopecit 90 at 12 &27; paras 7 & 62,
Plan of Implementation of the World Summit on Simthle Development (September 2002),
(hereinafter WSSD Pol); and para 23, Action PlathefEnvironment Initiative of the New Partnership
for Africa’s development (June 2003), (hereinali&tPAD-EAP).

119 stanley P. Johnson (eHE EARTH SUMMIT: The United Nations ConferenceEowmironment
and Development (UNCED])nternational Environmental Law and Policy Seri@Sraham &
Trotman/Martinus Nijhoff, 1993) 145. See also GemnAalvisory Council on Global Change (WGBU)
World in Transition: Fighting Poverty Through Eneirmental Policy(Earthscan, 2005) 40-41.
Available at http:// www.wbgu.de/wbgu_jg2004_endf.p

120 seeSERACcommunicatiorsupranote 47 at para 47.

121 see Steve Bass, Tom Bigg, Josh Bishop & Dan TliiSmstaining the Environment to Fight
Poverty and Achieve the Millennium Development Gbé2006) 15 (1RECIEL39 at 45-47. See also
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investment will not only improve the opportunitiesf poor Africans whose
livelihoods depend on environmental assets, butaisb lessen their vulnerabilities

to environmental hazard&

In addition, such policies must translate to goaenge practices that increase not only
the poor’s access to vital natural resources, kg, dheir ability to govern those
resources so that they can share in the incomevedefirom thent? This will
encourage better environmental management by egsnot only the conservation
and long-term sustainability of official protectedeas, but also continuation of
traditional conservation and sustainable-use mestirevival or modification of
traditional conservation practices, or new cond@wainitiatives especially when

faced with external or internal threats to thegorces or access to their resouréés.
(b) Education and promotion of gender equality (MDG 2 & 3)

The face of poverty in Africa is mostly exemplifidsy women and childreff®
Poverty as noted in chapter one of this thesisjustidimensional and goes beyond
lack of income:?® Given the multidimensionality of poverty, it hasem recognised
that one of the major routes for tackling povestytirough the promotion of education

especially for children and woméfi. However, the promotion of education to a

Balakrishna Pisupati & Emilie Warner Biodiversity the Millennium Development Goals (IUCN,
2003) 11.

122 |pid, at39-40.

123 WRI op cit note 110 at 12. See also Pisupati & Waraprcit note 121 at 12; United Nations
Development Programme (UNDFjustaining the Environment to Fight Poverty and i&eh the
MDGs: The Economic Case and Priorities for Acti@mvironment for the MDGs, A message to the
2005 World Summit (Poverty-Environment Partnersi@05) at 6-7; and Wynbemp citnote 117 at
31, (giving example of the benefit accruing to 8en people from the commercialization of the plant
hoodia).

124 See Pathak et ap citnote 31 at 58-59.

125 see Millennium Campaign ‘Goal 3: Promote Gendendlity and Empower Women'’, available at
http://www.millenniumcampaign.org/site/pp.asp?c=gtRNLE&b=186382; Millennium Campaign
‘Goal 4: Reduce Child Mortality’, available at hifpopics.developmentgateway.org/special/gender,
(hereinafter Millennium Campaign I1); and Unitedtidas Cyberschoolbus ‘Goal 3: Promote Gender
Equality and Empower WomenMillennium CampaignAuvailable at http://www.un.org/cyberschool
bus/mdgs/goal3.asp#.

126 At p2.

27 5ee Calyn Hambuba ‘A Woman’s wortRoverty & Environment Timegolume 2, March 2004;
Refugees International ‘The Achievement of Univerdarimary Education’ Available at
http:/iwww.refugeesinternational.org/content/agidetail/6473?PHPSESSID=31af1eb70cbf011b084f
24583e00ba48; Sonja Vermuelen ‘Reconciling Globradl docal Priorities for Conservation and
Development’ in Roe (edpp cit note 16 at 74; Genevieve Renard PairBander, Millennium
Development Goals, and Human Rights in the Coraéxhe 2005 Review Process@ender and
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certain extent is dependent on the conservatigdgheoEnvironment and the realisation
of the right to environment® Evidence has shown that in circumstances whese thi
right has been infringed by the polluting and otlewironmentally degrading
activities of multinational companies and othervaté individuals, or by the
exclusion of people from accessing natural resauvagéhin their communities albeit
in a sustainable manner, that the ability of tHeaéd host communities to send or

retain their children in school is seriously affstt?®

As discussed earlier in this chapter, poor urbath mmal African households rely
heavily on environmental products and services ssuice of wealth from which to
generate income and improve their livelihoods. foist of African countries where
there is no free primary, secondary and tertiarycation, or available scholarships or
stipends, the additional income generated fromrenmental assets is important for
the education of their children. Therefore, if tiimeome source is threatened by
environmental degradation, their capacity to sendrtretain their children especially
girls in school will be seriously diminishétf It should be noted that in many poor
households in Africa, girls’ education is regardeda luxury to be encouraged only
when there is additional income. The predominaimkthg is that unlike boys who
are usually regarded as the future of the familys gvill get married when they reach
adulthood, and therefore, the benefits of theircaton will accrue mostly to their
future husbands. Given this predominant thinkingemwthe income level decreases as
a result of environmental degradation, girls haefewest education options as they

are forced to drop out of school or are not endodiatirely™**

Furthermore, in most African households, the burdémousehold duties such as

cooking, fetching water, and gathering of wood|sfalisproportionately on women

Development Network, October 2004) 21-22; FocusStwbal SouthAnti Poverty or Anti Poor? The
Millennium Development Goals and the EradicatiorEgfreme Poverty or Hungébecember 2003)
6; and CHRGJ Conference Repoptcitnote 3 at 18.

128 See Dr Claude Martin ‘Protecting the Environmefhread That Runs through Millennium
Development Goaldress ReleasdNEP/265, 18/02/2005. Available at http://www.umgdiews/docs
/ 2005/unep265.doc.htm.

129 see Human Rights Watdthe Price of Oil: Corporate Responsibility and HumrRights Violations
in Nigeria’s Oil Producing CommunitiesJgnuary 1999). Available at http://www.hrw.org/regb
1999/ nigeria/niew991_05.htm#P500_147118; anddfoeitnote 28 at 61.

130bid. See also Mainka et ap citnote 99 at 13.

131 see Irene Dankelman ‘No hope without gender ety1d2005) 4Poverty & Environment Timest
14-15.
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and children especially female childr&A.In addition, women and children are in
charge of many agricultural activities like cultivey, sowing, and weeding of
farmlands, and gathering of NTFPs such as edildedddor the family’s nutritional

needs, medicinal plants for ailments, and fodderfdmily livestocks-** The ability

or capacity of women and children in performingséhéousehold functions is usually
affected adversely in instances of environmentgraigation as they are forced to
travel longer distances and spent more time irvities like collection of water and
NTFPs™* Precious time lost that would have been used irfopming other

household duties, and which in turn, impacts ondheunt of time available for
schooling and indulging in other livelihood improwvent and income-generation

activities'® As aptly observed by Pisupati and Warner,

...[tkehservation of

water resources and associated biodiversity castsuotilly reduce the burden on
women and girl child to focus attention on educatamd livelihood improvement
activities as well as providing some sources obme through NTFP production and

natural resource management, including growingdtiér or fuel wood resource§®

These impacts of a healthy environment on therattant of educational objectives
have made the promotion of the right to environnretdgvant to the achievement of
the targets of MDGs 2 and 3 in Afri¢H. Similarly, the achievement of MDGs 2 and
3 can enhance the conservation of the environmedtraalisation of the right to

environment in Africa. This can be seen from the faat improvement in education
will improve people’s perception of the environmearid the actual or potential

contribution of a healthy environment to their lelegm sustenance and well-befig.

1325ee AEO Dp citnote 90 at 8; and Pisupati & Warrap citnote 121 at 13.

133 |bid. See also United Nations Environment Programme HR]N\Women and the Environment
(Division of Environmental Policy Development anawvi, 2004) 32-35.

134 Ibid. See also Dankelmaop cit note 131; and Tim Hirsch ‘Ecosystem protection, ey ko
development’ (2005) 4 Environment & Poverty Times 1

135 |bid, at 12.See also Pisupati & Warnep citnote 121 at 13; Hazlewood etap citnote 18 at 147;
and Roe & Elliotop citnote 16 at 15.

136 See AEO Dp citnote 90 at 17; Hirschp citnote 134; and Martiop citnote 128.

137 For example, the income realised from a healthjrenment can enhance net enrolment ratio in
primary education, proportion of pupils startingde 1 who reach grade 5, and literacy rate of 15-24
year-olds. This will help in achieving the targétemsuring universal primary education in Africa. |
addition, the environmental income and the timeedawn doing household chores can help in
achieving the target of gender equality and wommpaverment by enhancing the ratio of girls to
boys in primary, secondary and tertiary educatéorg the ratio of literate women to men, 15-24 years
old. See MDGs 1 & 2 and associated indicators.

138 For empirical studies on the relationship betweencation and environmental protection, see
Lorenzo Pellegrini & Reyer Gerlagh ‘Corruption, Daegnacy, and Environmental Policy: An
Empirical Contribution to the Debate’ (2006) 15{3)e Journal of Environment and Developm&32
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Most importantly, such improvement will broadenitheowledge of the options they
can utilise to either demand or coerce their gavemt into adopting more stringent
or more strictly enforced environmental standafdss is due to the fact that even if
average Africans are aware of the economic, spiriatnd cultural importance of
natural resources and other environmental assetr fbility to ensure the
conservation of these assets is dependent on lthat of literacy which in turn
influences their abilityinter alia, to access relevant environmental information
necessary for protecting their environment and méasihg available environmental
opportunities, to participate effectively in enwiraental decision-making processes
in their communities and broader governance issues,access legal and
administrative remedies when their environment isgrdded or threatened,
communicate, to be reached through the electroneét @int media, and to fight

corruption and demand better governance from tmiernment®

Furthermore, improved education of African women a&hildren will improve their
capacity not only to conserve and manage the emviemt, but also to maximise
environmental opportuniti€é® This can be seen from the fact that since womeh an
children especially girls are reliant on environtamesources for the discharge of
their household duties as well as the sustenanttewffamilies, they tend to be more
knowledgeable about the existence and managemettteof local environmental
resources than their male counterp&itahis expertise therefore makes women vital
in any effort to conserve the environment and seathe right to environment in
Africa.’*? As observed by Sandra Lee, Conservation Ministedew Zealand, in a
speech to the intergovernmental Committee for theggena Protocol on Biosafety, a
subsidiary body of the Conference of the Partied&]}, in The Hague in 2002:

at 343; and Fabio Granja e Barros, Augusto F. Medpr& Jorge M. NogueirdPoverty and
Environmental Degradation: the Kuznets Environme@arve for the Brazilian CasBepartment of
Economics Working Paper 267 (University of Brasilecember 2002) 11. Available at http:/
www.unb.br/face/eco/epe/TD/267Dec20/Noguira.pdf.

139 See AEO 2p citnote 90 at 11; WSSD Pslpranote 118 at para 116; Agenda&ipranote 31 at
chapter 36; and para 14,strategic Plan to Build Africa’s Capacity to Ingphent Global and Regional
Environmental Conventiong\nnex1, NEPAD-EAPsupranote 118.

140 See Dankelmamwp cit note 131; and Eileen Kane ‘So much yet to learnualgirls’ education’
Poverty & Environment Timegolume 4, 2005.

141 5ee AEO Dp citnote 90 at 8; and UNEP 2004 citnote 133 at 32-37.

142 geveral international environmental instrumentsvehaecognised the role of women in
environmental conservation. See Agendas@firanote 31 at chapter 24; preamble to the Convention
on Biological Convention. 31.L.M. 818 (1992) Adopted on June 2, 1992 at the Uniations
Conference on Environment and Development (UNCED) Rrazil.(the Convention) In force since
Dec.29, 1993; and WSSD Psuipranote 118, at para 40(f).



‘We also need to give greater recognition to thée rof women in

conservation. Women have a vital role to play fieetfng community choices,
as key decision makers, as important players imm@oic and political

processes in some societies, and through theiuenfle on the next
generation. We need to recognise this, and takeretensteps to build their
capacity, by addressing issues of empowerment éonew in all societies and
by providing them with access to information andls¢dfor good biodiversity
management-*3

There is an abundance of evidence about the pesiole of women in the
conservation of the environmeff. This would not have been possible if these
women have no access to improved education amadit® A case in point is the
widely known national case of the Chipko movemeninidia, made up primarily of
vilage women who stopped commercial logging in th870s by physically
embracing trees in their community for&&tTheir protest led to a re-evaluation of
the country’s forest policy and a ban by the Indsupreme Court on green felling in
the Himalayas’’ The ‘Save Our Seed Movement’, which sprang uphénaftermath
of the Chipko’s victory has led to the in situ praation of a rich variety of
traditional seeds, thereby ensuring food securitythe well-being of both the people
and the land?® In Africa, the Green Belt Movement set up in 13%7the National
Council of Women of Kenya, founded by Wangari Maatis playing a significant
role in combating desertification, restoring soértility and protecting water

catchment areas in Keny&.

For the achievement of the targets of MDGs 1 ata @ntribute to the realisation of
the right to environment in Africa, measures anticgs implementing these targets
must include additional elements. Such elementsidiecpromoting the teaching of
facts about the environment as well as environnhenghts, enhancing the

understanding of the interplay between human astard environmental impacts in

order to foster a stronger sense of environmeweighansibility, and fostering local

143 Quoted in UNEP 200dp citnote 133 at 40.

144 See UNEP 200ibid, at 8-12, 34, 48, & 54-55.

145 See statement credited to Swabra Aboud, a 16gldagirl living in Kiunga Marine Reserve,
Northern Kenya. Quoted in UNEP 2004did, at 44.

1% bid, at 44.

147 |bid.

148 bid, at 44-45.

1491bid, at 12-13, & 54.
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and indigenous knowledge especially on the coniervand management of their
environmental resourcé®. Such environmentally-friendly MDG policies can fnéh
discharging the obligation imposed on parties tonmte through teaching and
education, knowledge of the right to environmentgaaranteed under the African
Charter*

(c) Human Health (MDGs 4- 6)

A healthy environment is vital to the promotiongfod human health in Afric&?
Human health as defined by the World Health Orgation (WHO) is a state of
complete physical, mental and social well-béifigEnvironmental products and
services derived from a healthy and well-functignenvironment are therefore vital
in ensuring this human physical, mental and sowall-being™* One of the
environmental products essential to human healtregh water. It is vital to health-
related human activities like growing food, dringinpersonal hygiene, washing,
cooking and the dilution and recycling of wast&However, the availability of fresh
water is dependent on the health of the environraerit regulates many aspects of
the hydrological (water) cycle and associated ggsiohl processes such as
evaporation and the functioning of the climate syst® Thus, when the environment
is degraded, its function of ensuring adequatelaidity of fresh water for human
uses will be impinged with adverse consequenceshfgnan health and food
production*®” Unclean water together with associated inadeqsatgtation and
hygiene is estimated to be causing the death omlll®n people globally, of which

1.6 million are childrer®®

150 See WBGUop citnote 119 at 54-55.

151 See African Chartesupranote 48 at art 25; arSERACcommunicatiorsupranote 47 at para 46.

152 See Agenda 2&upranote 31 at chapter 6, para3; NEPAD-EAlpranote 118 at para 132; and
AEO 2o0p citnote 90 at 9.

153 See Millennium Ecosystem Assessmé&uosystems and Human Well-Being: Health Synthesis
(World Health Organization, 2005). (Hereinafter NMi&alth Synthesis).

154 See Chiviarop citnote 20 at 26.

%5 See MA Health Synthes@p citnote 153.

156 |hid.

57 |bid.

18 |bid. See also B. Gordon, R. Mackay & E. Rehfulederiting the World: the Atlas of Children’s
Environmental Health and the Environmé¥iforld Health Organization, Geneva, 2004). Avaikabt
htt://www.who.int/ceh/publications/en/atlas.pdf.



In addition to water, the environment provides bethd and agriculture-based
(managed) food essential to good human health i#éadith African countries, and
especially in the rural and poor sections of theaarareas, the health of human
communities is often directly dependent on the llggaoductive natural environment
providing sources of basic nutritidrf. Local food production is critical in preventing
hunger in areas where the poor do not have thecitgp@ purchase food from
elsewheré® Wild food is important locally in many developirmuntries, often
bridging the hunger gap created by stresses sudtpaghts and civil unrest* wild
and managed food production is dependent on ahyeaitvironment in the form of
watershed services, pollination, pest regulatich soil formation'®? Therefore, when
the environment is degraded, its ability to provided is adversely affected, leading
in conjunction with some socio-economic factors,s&vere cases of hunger and
malnutrition among poor Africart$® Malnutrition accounts for nearly 10 per cent of
the global disease burdé.This is particularly severe in poorest countrigthvthe
highest mortality rates as between one-sixth ardaquarter of the burden of disease

is related to childhood and maternal malnutritidh.

The environment also provides medicine for the @n¢ion and cure of many human
ailments in Africa. Most Africans, especially thequ, are dependent on plant-based
traditional medicine for their ailments. The Worldealth Organization (WHO)
estimates that 80 per cent of the world’s poputafiom developing countries rely
mainly on traditional medicines for primary heattre'®® This dependence according
to the United Nations Environment Programme (UNE&)not be attributed only to
both culture and tradition as ‘equally importanths fact that the poor have cheaper
and easier access to traditional medicines thamotern health facilities-*’ Even for

those relying on orthodox or synthetic medicinég, énvironment still plays a vital

199 |pid.

160 hig,

181 pid.

62 5ee MA General Synthesip citnote 25 at 61.

163 1bid. See also MA Health Synthesip citnote 153; and Jeevan Vasagar ‘Plenty of food -thet
poor are starvingenvironment & Poverty Timégolume 14, 2005, at pp 16-17.

164 MA Health Synthesigbid.

185 |bid. See also AEO ap citnote 90 at 9.

166 See Chiviarop citnote 20 at 27.

167 See UNEP & IISDop citnote 101 at 19.
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role as the natural provider of the compounds freinich these drugs are derived.
Some of the better known drugs derived from natswakces include aspirin, digitalis
and quinine. A recent report by Jay Mcgown has dwnted some of the actual or
potential drugs that will be derived from Africaisdigenous natural resourcts.
Environmental degradation not only reduces thelaiity of plant-based traditional
medicine but also that of natural medicinal commsunThe story of the potential

anti-HIV drugCalanolideprovides a perfect example of this assertidn.

Furthermore, a healthy environment also regulatfeciious diseases by reducing the
risk of contracting some of them by either the utddn effect’, controlling
populations of vectors, hosts, and parasites, amefucing the number of ecological
refugees who were forced by ecological disastersigyate to other communities or
countries, and which in turn favour the transmissb diseases from one location to
another where the population might be more suddepf Environmentally
degrading human activities usually breach the dise@gulating function of the
natural environment leading to the emergence @mergence of some diseases like
malaria, bilharzia, HIV/AIDS, Lyme disease, yelléawver among others? As stated
by the WHO:

‘Infectious disease risks are affected particulaby destruction of, or
encroachment into, wildlife habitat, particularlgraugh logging and road
building; changes in the distribution and availdpibf surface waters, such as
through dam construction; irrigation and streamediion; and agricultural
land-use changes, including proliferation of batrestock and crops. The
reasons for the emergence or re-emergence of ssegsds are unknown, but
the main biological mechanisms that have alteres ititidence of many
infectious diseases are clear: altered habitatifeatieading to changes in the
number of vector breeding sites or reservoir h@stidution; niche invasions
of new species or interspecies host transfers; gdwmnn biodiversity,
including loss of predator species and changesost population density;
human-induced genetic changes of disease vectofsathogens (such as
mosquito resistance to pesticides or emergence o¥irommental

168 1t s estimated that of the 119 chemical compouteisved from 90 plant species, 74 per cent of
these are used as drugs. See Pisupati & Wameitnote 121 at 16.

89 0p citnote 117.

170 see Chiviarop citnote 20 at 32.

1 |bid, at 27. See also United Nations Environment Pragra (UNEP)Global Environment Outlook
Yearbook 2004/2005: An Overview of Our Changingitenment(2005).

172 bid, at 28-33. See also MA Health Synthesiscit 153; and Bruce A. Wilcox & Duane J. Gubler
‘Environmental change and infectious diseagas/ironment & Poverty Timagolume 4, 2005.
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contamination by infectious disease agents anidiesistant bacteria); and
environmental contamination by infectious diseagngs.>"®

Other environmental products and services thatessential to the attainment of
humans’ physical, mental and social well-being udel nutrients and waste
management, processing and detoxification; climagglation; cultural, spiritual and

recreational services; and fuel for cooking andihgaurposes’

Given the dependence of human health on the emagaty the conservation of the
environment and realisation of the objectives @ tight to environment guaranteed
under the African Charter is crucial to the achmeat of the targets of human health
related MDGs in Africd’> These objectives such as pollution prevention,
environmental conservation and ecologically sustalen development not only
guarantees a healthy environment vital to the préwe of many human diseases but
also guarantee access to environmental resouregscm be used in preventing,

controlling and treating human diseases.

On the other hand, the achievement of human-h&ies is vital to environmental
conservation and realisation of the right to enuinent in Africa. As aptly stated by
Johnson ‘...for the vast mass of the world’s popalatithere would be no real
improvement in the environment as they experiented a day to day basis unless
basic standards of environmental health care wete'i The WSSD recognised this
link between human health and right to environmiapntstating that ‘the goals of
sustainable development can only be achieved ialblsence of a high-prevalence of
debilitating diseases.*” A high burden of debilitating diseases as pregemging
experienced in most African countries increasesitisglence of poverty which in

turn places excessive pressure on the environmenha@e people are forced to

173 See MA Health Synthesisid.

74 bid. It should be noted that an estimated one-fiftithef total burden of disease in developing
countries and 30 per cent in sub-Saharan Africabless attributed to environmental factors. See K.
Lvovsky Health and the Environmei8trategy Papers, No.1 (Environment Department,ldVB®ank,
2001).

75 These targets include reducing by two thirds, leetw1990 and 2015, the under-five mortality rate;
reducing by three quarters, between 1990 and 28&5naternal mortality ratio; halting by 2015 and
beginning to reverse the spread of HIV/AIDS; hatloy 2015 and beginning to reverse the incidence
of malaria and other major diseases. See targéts 5-

78 Op citnote 119 at 167.

177 Supranote 118 at para 53.
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depend on environmental resourt®sA debilitating disease such as HIV/AIDS,
which has caused a decline in adult prevalenceimageb-Saharan Africa, has not
only affected the productive capacity but also thevironmental managerial
capacity'’® This can be seen from the fact that women, whmast part of Africa
assumed major responsibility for environmental stelship, are mostly adversely
affected by the pandemt®® As observed by Thaxton on the negative impacts of

HIV/AIDS on the environment in some African coupsi

‘Because Aids often affects people in their primarking ages — between 25
and 45 — the poverty that the epidemic precipitatas severely degrade
natural resources and agricultural productivity.e3é& impacts can be
particularly severe in regions and communities whigrelihoods depend a
great deal on forests, agriculture or fishing. Asnnand women with Aids die
or become too ill to work, their family members afeéen forced to find new
sources — which can ultimately lead to more intessé less sustainable use
and extraction of resources. In eastern and sautAérnca, such practices
often include the unsustainable harvesting and séléorest products....
Woodcutting is on the increase to charcoal for,sadpecially when families
face severe food shortages. In coastal areas, widlowomen and their
children, desperate to make a living from declinghgllow water fish stocks,
are increasingly using small-mesh fishing netsliuglthe vicious cycle of
resource degradatioff*

It is therefore evident from the above discusstuat there is a mutual link between
the achievement of the human health MDGs and egalis of the right to
environment. The recognition of this link in poéisi or measures implementing the
targets of MDGs 3-6 is important for the enhancenoémrenvironmental conservation
in Africa because as Chivian noted ‘People will dotwhat is necessary to protect
the global environment until they begin to underdtdhe risks that disruptions to
physical, chemical, and biological systems presetttemselves and to their children.
There is no more effective way to help them achiéig understanding than to frame
discussions about development and the environmehei concrete, personal terms of

human health*??

178 see Jeffery Sach ‘The end of poveBrivironment and Poverty Tim&olume 4, 2005 at pp 2-3;
Melissa Thaxton ‘The burden of sub-Saharan Afrisits, poverty and natural resource degradation’
Environment &Poverty Timeégolume 4, 2005; and UNEP & 11SBp citnhote 101 at 15.
79 AEO 20p citnote 90 at 5-6.
180 i
Ibid.
181 Op citnote 178.
1820p citnote 20 at 35.
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(d) Environmental sustainability (MDG 7)

The link between the right to environment in Africader the African Charter and
MDG 7 on environmental sustainability is explicé the latter embodies targets that
are in consonance with the objectives of the righta-vis prevention of pollution,
environmental conservation, and ecologically suostalie development. Thus, the
realisation of the right to environment is vitalaohieving the target of integrating the
principles of sustainable development into counpolicies and programme and
reversing the loss of environmental resources esigint encourages the conservation
and protection of environmental resourt®sThe healthy environment brought about
by such environmental conservation and protectiaii] help in boosting the
proportion of land area covered by forest throulga promotion of conservation
methods such as the forestation or reforestatiopretiously degraded lands, or
protection of existing forest8? Such an environment can also boost the ratioesd ar
protected to maintain biodiversity to surface atheough the establishment of
protected area$® However, the integrity and long-term sustainapitf the forests
and protected areas is dependent to a certainteottetine surrounding communities’

perception of the contribution of such areas tdr thealth and well-beindf®

In addition, a healthy environment can help in aeimg the target of halving the
proportion of people without sustainable accessdte drinking water and basic
sanitation by 2018%" This is based on the fact that a healthy envirartriseimportant

in regulating the hydrological cycle by ensuring ttonservation of water catchments,
wetlands, swamps, forests and flood plains, ancerothssociated geophysical
processes that are essential to sustainable delvewater supply®® while the

income derived from such an environment will hefptihe provision of adequate
sanitation facilities. In addition, a healthy emwviment is vital to achieving a
significant improvement in the lives of at leastO1@illion slum dwellers as the
income or additional income derived from the enviment will help in increasing the

proportion of households with access to secure réergither through private

183 See target 9.

184 See indicator 25.

185 gee indicator 26.

186 See Roep citnote 28 at 57-58 & 60-62.

187 See target 10 and associated indicators. Sedgknda 2Isupranote 31 at chapter 18, paras 1&2.
188 See Roe & Elliobp citnote 16 at 15; and MA Health Synthesfscitnote 153.
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ownership or through government social housing mese by 20268 Such an
environment will also help in cushioning or minimig the destructive effects of
industrial pollution and natural disasters likeofiting, hurricane, and tsunami on

lands and houses, thereby reducing the incidenstiofs in urban ared®

On the other hand, the achievement of MDG 7 wilphia reducing environmental
pollution and degradation, and ensuring the comsenv of the environment thereby
enhancing the realisation of the right to environtmie Africa. As observed by the
MA, ‘Achievement of this goal will require at a ninum, an end to the current
unsustainable uses of ecosystem services suckhasiéis and fresh water and an end
to the degradation of other services such as wateification, natural hazard
regulation, disease regulation, climate regulatom cultural amenities® Thus,
achieving the target of integrating the principlefssustainable development into
country policies and programmes and reversing dee bf environmental resources
can boost the realisation of this right in Africq increasing the proportion of land
area covered by forest, as well as the ratio oh @mtected to maintain biological
diversity to surface area. This is however subjedhe requirement that such forests
and protected areas must contribute to the livelilso and socio-economic
advancement of the surrounding communities. Failardo so will negate the spirit
enshrined in the right to environment under theio&in Charter. In addition, a
reduction in the amount of energy use per $1 GOFPJPcarbon dioxide emissions
per capita and consumption of ozone-depleting CEI3P tons), and proportion of
population using solid fuels, can help in arrestiegvironmental pollution and

degradation in Africa, thereby enhancing the rasi® of the right to environment.

189 See target 11 and associated indicator. Secuneeteefers to households that own or are purchasing
their homes, are renting privately or are in sobialising or subtenancy. Households without secure
tenure are defined as squatters (whether or ngtgag rent), homeless and households with no formal
agreement. See United Nations Development Gtodjators for Monitoring the MDGs: Definition,
Rationale, Concepts and Source@nited Nations, New York, 2003) 68. Available at
http://devdata.worldbank.org/ gmis/mdg/UNDG%20doeuinfinal.pdf.

190°'See UNEP & 1ISDop cit note 101 at 16; Hanna Reid ‘Africa: a crucible &timate change and
poverty’ in Bigg & Satterthwaite (edg)p citnote 31 at 168-169; Grahame Russell ‘Hurricane Mitc
not just a natural disastePoverty & Environment Timegolume 2, March 2004, p13; and United
Nations Environment Programme ‘Protecting the Emwvinent: A Thread that Runs Through the
Millennium Development Goals’ UNEP GC/GMEF R®A News June 2005, p4.

191 See MA General Synthesip citnote 25 at 61.
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Furthermore, achieving the target of halving thepprtion of people without
sustainable access to safe drinking water and Issidtation is important to the
realisation of the right to environment in Africa ia will not only ensure ecologically
sustainable development, but also that the watpraton and provisioning function
of the ecosystem is maintained. In addition, adhgpvthe target of having a
significant improvement in the lives of at leas0X@illion slum dwellers can enhance
environmental conservation and protection by actssgan incentive for the slum
dwellers to invest in the improvement of their hoams surrounding land especially
in the area of sanitation. Finally, achieving th®owe targets can help in tackling
overcrowding, inadequate housing, inadequate adoeskan water and sanitation,
and deteriorating air quality in Africa’s urban sls. These environmental issues
together constitute what has become known as thewtb agenda® The brown
agenda has been identified as the most immediakergical environmental problem
facing cities in the Southern hemisphere includifigca, and thus, its eradication is

vital to the realisation of the right to environméar urban dwellers in Africa®
(e) Global partnership for development (MDG 8)

The realisation of the right to environment in A&i can also enhance the
achievement of MDG 8. While this may not be readipparent as this MDG focuses
on means of achieving the first seven goals amgtircipally directed towards the
developed countries, it is doubtful if presentlye developed nations will be willing
to channel efforts towards the achievement of tbbaj partnership for development
in countries or regions that condone massive enmiental degradation and its

associated human rights abu§¥sSuch policy inclination is evident in the decisiain

192 See J. Leitmann ‘The World Bank and Brown Agend&94) 16 (2)Third World Planning Review
131.

198 See Jo Beall, Owen Crankshaw & Susan Parnell iviit Villains and Fixers: the Urban
Environment and Johannesburg’s Poor’ (2000) 2&)¢dynal of Southern African Studi883 at 835.
(Citing C.J. Bartone, J. Bernstein, J. Leitmann. &igenTowards Environmental Strategies for Cities:
Policy Considerations for Urban Environmental Maeagent in Developing CountrieBrban
Management Programme Policy Paper No. 18 (WashirgtG., 1994).

194 For example, the goal of the Millennium Challengecount (MCA) set up by the Bush
Administration as evidence of the US policy comngitrntowards the achievement of the MDGs by
developing countries, is to fund projects develggipuntries that govern justly, invest in their peo
and encourage economic freedom. The first condiomeasured in term of government control of
corruption, and promotion of rule of law, voice aactountability, civil liberties, and political ti¢s
(see Steve Radelet ‘Will the Millennium ChallengecAunt Be Different?’(2003Yhe Washington
Quarterly171 at 175). This implicates the right to enviromtnand concomitant process rights such as
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Britain in suspending a planned increase in aidhto Ethiopian Government over
human rights abusé®; as well as the 16 June 2006 decision of the Miiiem
Challenge Corporation (MCC) suspending Gambia frefigibility for MCA
assistance due to human rights abuses, restrichonivil liberties and press
freedom, and worsened anti-corruption effotfsPerhaps, the best example with
regard to abuse of the right to environment andc@scomitant process rights was
evidenced by the economic and other sanctions ietbdsy the international
community on the then late General Sani Abachathrship in the Nigeria for the

execution of Mr. Ken Saro Wiwa, an environmentaivast, in November 199%%7

The achievement of MDG 8 is vital to environmerm@ahservation and the realisation
of the right to environment in Africa as it emplses a partnership between
developed and developing countries in order to esklsustainability issues, which
cannot be addressed alone by the developing ceahtfiSuch sustainability issues
which are beyond the capacity of national govern@nAfrica, and which requires
international actions, relate mostly to resourcest@ints, international policies and
systemic asymmetry in governaridéTackling these obstacles is very important for
reducing poverty which has been identified by NEPAB the main cause of
environmental degradation in Afrié¥ Thus, achieving the target of developing an
open, rule-based, predictable, non-discriminatorgdihg and financial system

including a commitment to good governance, develmmand poverty reduction

the right to free environmental expression and @ason. In contrast, Chinese development policy in
the areas of trade, aid, and debt relief to Africanntries has been widely criticized for its ajgper
disregard for the human rights records of the Aifnicleaders with whom they are forming
relationships. See Eleanor Robb ‘Debt relief, aid rade concessions further strengthen Sino-Adrica
relations’ MediaGlobal Newswire Servicé November 2006. Available at http://mediaglobajlo
index.php/2006/11/06/debt-relief-aid-and-trade-assions-further-strengthen-sino-african-relations.
195 See Chris Albin-Lackey ‘Why Turn a Blind Eye tor@ipny?’International Herald Tribung4 July
2005.

196 see Curt Tarnofillennium Challenge Accoul@RS Report for Congress (Congressional Research
Service, August 2006) 1.

1971t is widely believed that the late Saro Wiwa wadicially murdered to paved the way for the oil
giant Shell to continue the exploitation of oiltime Ogoni region of the Nigerian Niger Delta. Under
Saro Wiwa's leadership of MOSOP, a local Ogoni oiggtion, the Ogoni people were able to halt the
environmentally degrading oil production activitiesShell, as well as drawing international attenti
to their plights.

198 See WSSD Pddupranote 118 at para 81; Monterrey Consensus of thegriational Conference on
Financing for development, at para 4, (hereindftenterrey Consensus); and Pisupati & Warogit
note 121 at 23.

199 see Sakiko Fukuda-Parr ‘Millennium Development IG&alndicators for International Human
Rights Obligations?’ (2006) 28 (4) Hum&ights Quarterly966 at 976-978.

200 5ee NEPAD-EARUpranote 118 at para 23.



nationally and internationally will help in tackgnpoverty in Africa thereby
enhancing the conservation of the environment asalisation of the right to
environment® The same is applicable with regard to achieving thrgets of
addressing the special needs of the least developextries, landlocked countries
and small island developing nations; and compreahelysdealing with the debt
problems of developing countries through natiomal eternational measures in order

to make debt sustainable in the long téffn.

African countries either fall under the category @éveloping countries, least
developing countries, landlocked countries or smaland developing States
respectively’®® For most of these African countries, income fromvinmental
resources is a major contributor to their gross etia product (GDP), employment
and foreign exchange. Agriculture is presentlyitalveconomic activity providing
livelihood and employing more than 50 per centhef labour force, as well as serving
as the basis for many industrf88.This dependence on agriculture makes these
African countries vulnerable to shocks associateth vagricultural products and
productions such as the HIV/AIDS pandemic, landrdégtion and desertification,
climate variability and change, invasive alien s$pgc armed conflicts, unfair
international trade practices, and low commodiiges at the international mark&t.
The same applies to other African countries relyangother environmental resources
other than agriculture for their economic growttd atevelopmert®® The economic
decline associated with these factors exacerbdkespoverty situation in Africa,

which in turn leads to more and more Africans iasirgly dependant on the

201 See target 12. See also IRIN ‘BURKINA FASO: Samelicotton farmers on their knees’
Humanitarian News and Analysi&/N Office for the Coordination of Humanitarian Affg 22
December 2006. Available at http://www.irinnews/oegort.aspx?reportid=62888. (Reporting the
adverse effects of U.S cotton subsidies at the sraconomic and micro-economic levels in Burkina
Faso).

202 5ee targets 13, 14, & 15 respectively.

203 5ee AEO 2op citnote 90 at 13; NEPAD-EABupranote 118 at para 1; and Kelvin C. Kennedy
‘The Incoherence of Agricultural, Trade, and Depslent Policy for Sub-Saharan Africa: Sowing the
Seeds of False Hope for Sub-Saharan Africa’s Cdtammers?’ (Winter 2005) 1Kansas Journal of
Law and Public Policy307 at 308-309.

204|bid, at 82-84. See also Kenneithid, at 311.

2% |bid, at 91-95. See also IRIbp cit note 201; Sachbp citnote 178; and IRIN ‘BURKINA FASO:
Counting the damage to agriculture’ Humanitarianvsland AnalysisUN Office for the Coordination
of Humanitarian Affairs 21 September 2007. Available at http://www.irivwseorg/Report.aspx?
Reportld= 74432.

208 Note that due to the high premium presently atedo crude oil, key oil producers in Africa have
been showing impressive growth. Before then, dualtglut, most of their economies stagnated from
the early eighties to the late nineties. See ABRId, at 87.
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environment. This high dependence usually leadsnsustainable exploitation of
environmental resources and further degradatiothefenvironment, and which in

turn exacerbates poverty in Afrié¥.

For these African countries, increased official elepment assistance (ODA)
represents a window of opportunity for them to utelee economic, social and
environmental development necessary to achievéb&s and lift their people out
of poverty, thereby enhancing environmental cores@m and realisation of the right
to environment®®
aid of up to US$ 40 to 60 billion per year to reabke MDGs* Achieving this

increase will require at least a doubling of OBYAThis figure can only be realised if

The World Bank estimates that it will take an g&se in foreign

developed countries increase their net total ODAbuath developing and least
developing countries, proportion of total bilateraéctor-allocable ODA to basic
social services, proportion of untied bilateral QCehd proportion of ODA received
in both landlocked countries and small island deyielg States as proportion of their

gross national income (GNij!

In addition, African countries will benefit from pnoved market access for their
exports especially primary commodities like cottdea and other agricultural
products. Increased market access will generatee mocome for developing

countries, which will greatly enhance the abilifynoany African countries to achieve
the MDGs by 2015 as well as environmental consiemat? Despite the contribution
of greater market access in enhancing the achiaveroé the MDGs and

environmental conservation in Africa, current unféiade protectionist practices

especially in agricultural products by developedraaes, in form of price-distorting

27 See NEPAD-EARsupranote 118 at para 3. See also Adriana Fabra ‘Thersettion of Human
Rights and Environmental Issues: A Review of Insiinal development at International Level’
Background Paper 3oint UNEP-OHCHR Expert Seminar on Human Rights dra Environment,
January 14-16, 2002, Geneva, available at httpnélucch/environment/bp3.pdf.
208 See NEPAD-EARDid, at para 148; Agenda Zlpranote 31 at chapter 33, para 15; WSSD Pol
supranote 118, at para 85; and Monterrey Consessgpsanote 198 at paras 37 & 39. See also HDR
20030p citnote 10 at 146.
2% 5ee S. Devarajan, M.J. Miller & E.V. Swansbavelopment Goals: History, Prospects and Costs
gygorld Bank, 2002). Cited in Pisupati & Warrmp citnote 121 at 23.

Ibid.
11 See indicators 33-37 respectively. See also MmyeEonsensusupranote 198 at paras 39-46; and
WSSD Polsupranote 118 at para 85.
%12 See Pisupati & Warnap citnote 121 at 24; DFID et alp citnote 97 at 96.and HDR 20@p cit
note 10 at 154.



subsidies, high tariffs and duties, and restrictinmtas, restrict market access for
developing countries’ agricultural products, teesil and clothing'® These unfair
trade practices adversely affect the economy ofcAfr countries leading to increases
in poverty and environmental degradatféhFor these African countries, increases in
the proportion of total imports from developing atehst developing countries
admitted free of duties into developing countriesluction in average tariffs imposed
by developed countries on agricultural productsstileess, and clothing from
developing countries, and increases by developadtdes in agricultural support and
in the proportion of ODA provided to help build deacapacity, are essential if they

are to reduce poverty and achieve the MDGs by 2815.

Furthermore, most African countries are saddledh witsustainable levels of debts
that exacerbates their poverty level as it not dragnpers their economic growth but
also their ability to provide basic services toithgeople including environmental
management and conservatfofiFor these African countries, their ability to redu
poverty and achieve environmental conservatioregeddent on the sustainability of
their debt burdef!’ Developed countries can help ensure this sustéityaby
ensuring that the number of African countries tieate reached their Highly Indebted
Poor Countries (HIPC) decision points and numbkead have reached their HIPC
completion point are increased, increased debefrelommitted under the HIPC
initiative, and that national debts are sustainabtée long term by ensuring that debt

service payments reflect a low percentage of gawemn revenué'®

Equally important to environmental conservation dnel realisation of the right to
environment in Africa is the MDG target of develogiand implementing in co-

operation with developing countries strategies decent and productive work for

*13 See DFID et abid, at 52-53.

214 SeePisupati & Warnerop cit note 121 at 24-25; and United Nations Cyberschaoli@oal 8:
Develop a global partnership for development’ Milltum Campaign. Available at http://www.un.org/
cyberschool bus/mdgs/goal8.asp#.

215 See indicators 38-41 respectively. See also MmyeEonsensusupranote 198 at paras 26-38; and
WSSD Polsupranote 118 at paras 90-99.

Z° DFID et alop citnote 97 at 59.

217 bid. See also Pisupati & Warnep citnote 121 at 24; and HDR 2009 citnote 10 at 244.

218 See Indicators 42-44 respectively. See also MoeyeEonsensusupranote 198 at paras 47-51; and
WSSD Polsupranote 118 at para 89.
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their youths’™® Such productive work will not only enhance the s income
earning potential but also the conservation oféheironment as there will be less
dependence on environmental resoufé®dn addition, achieving the target of
providing in co-operation with pharmaceutical comipa, access to affordable
essential drugs in developing countries is esdetatianvironmental conservatigft
As earlier noted in this chapter, debilitating dises like HIV/AIDS, malaria and
tuberculosis that have led to a decline in adw@valence rate in Africa, have affected
both the productive and environment managementcdgpaf African countries.
Increasing the proportion of Africans with sust&ileaaccess to affordable essential
drugs will reduce adult mortality and this will tarn enhance both the productive and
environment management capacity of African cousttéading to the realisation of

the right to environment.

Furthermore, achieving the target of making avéglab co-operation with the private
sector, the benefits of new technologies especiallthe areas of information and
communication is essential to improving environmemtservation and livelihood of
poor Africans??? This can be seen from the fact that improved actegechnological
innovations including cell phones, telephones aasgnal computers can increase
productivity resulting in increased household inesmit will also help in providing
sustainable solutions to many development probleoch as disease, transport,
energy, water supply and sanitation that will erdea@nvironmental conservation and
realisation of the right to environmef3t.In addition, increased access to information
and communication technologies will increase pe@d@reness of the importance
and actual or potential threat to their environmantl enhance their ability to protect

and conserve it.
4.3 Conclusion

This chapter establishes a theoretical linkage éetwthe achievement of the MDGs

and realisation of the right to environment in &&i This linkage as argued in this

19 See target 16 and associated indicator.

220 gee target 16 and associated indicator. See &&bZop citnote 90 at 5.

22 See targets 17 and associated indicator. Se&\#$&D Polsupranote 118 at para 100.

222 5ee target 18 and associated indicators. Se&\$&D Polibid, at paras 52,105 & 106.

223 See DFID et abp citnote 97 at 40-42; Pisupati & Warnap citnote 121 at 25; and HDR 2009
cit note 10 at 157.
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chapter is substantively mutual in nature, to thiemt that environmentally-friendly
policies or measures implementing the MDGs in Afraan help in discharging some
of the obligations imposed on States by the Afri€marters with regard to the right
to environment. Thus, it is now apparent that emnental protection is no mere
luxury to be attained after socio-economic targb&s been achieved, as any
sustainable efforts to achieve the MDGs in Africaisintake cognisance of the
environmental dimension of deveIopméﬁ‘tAfrica can no longer afford to ignore the
protection of the environment as a healthy or welktserved environment can
generate massive natural wealth that can helpinmukiting economic development
and the achievement of the MDGs in Afrféa.As stated by Dr. Abdul-Hakim
Elwaer, president of the African Ministerial Cordace on the Environment
(AMCEN), ‘Economic development in Africa is undamped by the quality and
integrity of the natural resource base. The regicgrivironmental assets provide
opportunities for Africa to achieve the objectivedghe New Partnership for Africa’s
development (NEPAD) and make good progress towameksting the targets of the
Millennium Development Goals (MDGSs). Africa canntiierefore, afford to lose its

environmental assets through degradatféh.’

The above argument should not be taken as implyiagonly the realisation of the
right to environment will advance the achievemeinthe MDGs in Africa as other
human rights are equally import&hf,or that only the achievement of the MDGs will
enhance the realisation of the right to environmientaverage Africans as other
policy initiatives are equally important, while thDGs may still be achieved in
Africa without the realisation of this right. Theam argument in this chapter is that
the two concepts have a theoretical albeit mutaibbe. Such linkage has a wider
implication as it can be utilised by policy-makeirs ensuring that measures
implementing the MDGs, concurrently enhance thelig&i@gon of the right to

environment in Africa.

224|bid, at v & 7-10. See also Amblep citnote 107 at 35.

225 5ee Ambleibid, at 35; andSteinerop citnote 90 at 1-2.

226 gee Foreword to the AEOdD citnote 90 at xxii.

227 Even then, Professor Sach argued that not evary#bout poverty reduction (aim of the MDGs)
can be resolved through a human rights approatirongh empowerment, inclusion or voice, and that
instead poverty reduction entails technical, ecdnoissues, and analytical questions about how to
organise economic institutions. See CHRGJ Confer&weporiop citnote 3 at 10.
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However, for the MDGs to enhance the realisationtha$ right, the goals must
encourage the promotion of appropriate policiest tban help in tackling or

eradicating the political and socio-economic fagtanilitating against the realisation
of the right in Africa. In essence, the MDGs musirpote appropriate reform in the
policies of African governments and that of theeinfational communities especially
developed countries that perpetuate the existehtteese militating factors. The next
chapter of this thesis will discuss the role of thDGs in this regard.
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CHAPTER FIVE

MDGs AND POLICY REFORM TOWARDS THE REALISATION OF T HE
RIGHT TO ENVIRONMENT IN AFRICA

5.1 Introduction

In the preceding chapter, it was stated that ferMIDGs to enhance the realisation of
the right to environment in Africa, the MDGs musiceurage the promotion of

appropriate policies that could help in tacklingevadicating the political and socio-
economic factors militating against environmentalt@ction and the realisation of the
right in Africa. Promoting such policies means ttiere must be a change or reform
in current African States and developed countrieficies that perpetuate these
militating factors. This raises the issue of théerof the MDGs in guiding or

stimulating national and international policy refotowards the realisation of the
right to environment in Africa. In essence, thisiguestion of whether and how the
MDGs can be used as a tool to promote the adoptiaelevant policies that will

overcome the militating factors identified in chexpthree of this thesis. It should be
noted that the reference to international polidpma is an acknowledgement of the
fact that Africa’s deepening environmental probleans not only self-imposed but
also externally-imposed, albeit indirectly by imational and developed countries’

policies that cause as well as exacerbate sucliepnsb

Resolving the issue of the role of the MDGs in guidnational and international
policy reform invariably involves an explorationtbie type of obligations imposed by
the MDGs on State parties, and whether such oigatare sufficient to influence
State parties to undertake policy reform towards #thievement of sustainable

objectives including the MDGs and the right to @animent in Africa.
5.2 Normative Nature of the MDGs
An analysis of the normative nature of the MDGsolwes the examination of the

nature of obligation imposed by the parent documtrd Millennium Declaration,

which was adopted by the member States of the tnNations (UN) at the
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Millennium Summit: Generally, declarations including those adoptedthsy UN
General Assembly are regarded as ‘soft law’, and,tlegally non—bindiné.The
effect of this is that norms or goals derived fraoft law instruments impose no
legally-binding or hard obligations on State partiewards their implementatidn.
However, this does not mean that such instrumeats ho normative value as States’
behaviour towards their negotiations suggest tB#tés do not view such “soft”
recommendations [or declaration] as devoid of astlesome political significance, if
not, in the long term, any legal significanééChis supports the earlier observation of
the late Justice Baxter that while these instrusielt not create legal obligations,
‘[they] are intended to create pressures and taente the conduct of States and to
set the development of international law in newrses.” More recently, Boyle made

a similar observation when he stated:

‘...[while] it is characteristic of all of them [f#daw instruments] that they are
carefully negotiated, and often carefully draftéatements, which are in some
cases intended to have some normative significdaspite their non-binding,

non-treaty form. There is at least an element ofdgaith commitment, and in

many cases, a desire to influence state practideaarelement of law-making

intention and progressive developméht.’

The argument that a soft-law instrument or somésoprovisions may in the long
term have a legal significance is evidenced byctiystallisation of some soft norms

into ‘hard norms’, either by virtue of incorporatian a treaty or by becoming a

! See United Nations General Assembljllennium DeclarationA/Res/55/2, September 18, 2000.
(Hereinafter Millennium Declaration). The MillenmuSummit was held in September 2000.

 See David Hunter, James Salzman & Durwood Zaetkis)(nternational Environmental Law &
Policy 2ed (Foundation Press, New York, 2002) 349; Johgaedinternational Law: A South African
Perspective8ed (Juta & Co Ltd, 2005) 38; lan Brownkginciples of International Lavéed (Oxford
University Press, 2003) 15; R.R. Baxter ‘InternasibLaw in "Her Infinite Variety’ (1980) 29 (4)he
International and Comparative Law Quarte®49 at 557-563; C. M. Chinkin ‘The Challenge oftSo
Law: Development and Change in International Lal®89) 38 (4)The International and Comparative
Law Quarterly850 at 851-852; Alan E. Boyle ‘Some Reflectionstbe Relationship of Treaties and
Soft Law’ (1999) 48 (4Yhe International and Comparative Law Quarted§1 at 901-902.

% See Baxteibid, at559-560; Boyldbid, at 902; Pierre-Marie Dupuy, ‘Soft Law and theehniational
Law of the Environment’ (1991) 1Michigan J.I.L 420; Michele Olivier ‘Enforcement of
International Environmental Law’ (2002)3AJELP151 at 157; and G.L. Lugten ‘Soft law with hidden
teeth: the case for a FAO international plan ofioacton sea turtles’ (2006) 9 (2) Journal of
International Wildlife Law & Policy 155.

“ Dupuyibid. See also Brownliep citnote 2; Dugarap citnote 2; andseoffrey Palmer ‘New Ways
to Make International Environmental Law’ (1992) @9 AJIL 259 at 270. This has been recognised
by the International Court of Justice liegality of the Threat or Use of the Nuclear Weaft®06)
I.C.J. Reports 226 at para 70.

® Op citnote 2 at 559.

® Op citnote 2 at 902. See also Patricia Birnie & Alan Rdyiternational Law and The Environment
2ed (2002) 25.
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customary norm of international lawrhe 1982 UN Convention on the Law of the
Sea (UNCLOS) is a good example of treaties givimgding force to soft-law
instruments by incorporatich.This is due to the fact that UNCLOS implicitly
incorporated both the recommendations and resokitd the International Maritime
Organisation (IMO) under provisions variously reqg or permitting States to apply
‘generally accepted rules and standards establistiedugh the competent
international organisation or general diplomaticnfepence’ Perhaps the 1948
Universal Declaration on Human Rights (UDHE)which is universally recognised
as a high-ranking document of political and ethigalue containing norms of
aspiration that have become the crystallisatiomtptor legal developments in the
area of human rights at both the national and ratgonal leveld?! provides a better
example of a declaration whose provisions havetaltised into hard law. This is due
to the fact that most of the UDHR’s provisions wereorporated and elaborated in
the two foremost UN human rights treaties vis-athis International Covenant on
Civil and Political Rights (ICCPRY and the International Covenant on Economic,
Social and Cultural Rights (ICESCE)In addition, many of its provision have been
incorporated into customary international law bimdion all State! Such hard
obligation applies, regardless of the fact thatltfte General Assembly did not view
the UDHR as imposing legal obligations on Stateghat time of its adoption in
1948%°

" See Dugarap citnote 2 at 34-37; Chinkiop citnote 2 at 856-859; Brownliep citnote 2 at 14-15;
Boyle op cit note 2 at 906 and Antonio Cassese Internatibaa¥ (2001) 161. See alsdorth Sea
Continental Shelf Casg$RG/Denmark; FRG/Netherlands) (1969) I.C.J. 3l&at(Judgment of Feb.
20); andMilitary and Paramilitary Activities in and Against Nicaragu&licaragua v. U.S.) (Merits)
(1986) 1.C.J. Reports 14 at 99-100 (Judgment oé R¥).

¢ See Boylabid.

% See Arts 207-212, 1982 UN Convention on the LaBed.

' G.A. Res. 217, UN Doc.A/810 (1948)

1 See Elbe Riedel ‘Standards and Sources. Farewelhd Exclusivity of the Sources Triad in
International Law?’ (1991) European JIL58 at 69.

2 Dec. 16, 1966, 999 U.N.T.S. 171. Entered intodayn 23 March 1976.

13 Dec. 16, 1966, 993 U.N.T.S. 3. Entered into fame January 1976.

4 This has been confirmed by states in intergovemateand diplomatic settings, in arguments
submitted to judicial tribunals, by the actionsritergovernmental organisations, and in the wrgiog
legal scholars. For a comprehensive discussiohisfttansformation, see Hurst Hannum ‘The Status
of the Universal Declaration of Human Rights in iNaal and International law’ (1996) 25eorgia
Journal of International and Comparative L&87; and Richard B. Lillich ‘The Growing Importanc
of Customary International Human Rights Law’ (199896) 25Georgia Journal of International and
Comparative Lawl.

5 The obligation applies mostly to countries that ot sign either the ICCPR or the ICESCR or both.
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Specifically on the normative status of the MDGs,slhould be noted that the
Millennium Declaration like the UDHR, was overwhetgly approved by UN
member States. Most importantly, the Declaratiors \wdopted by the largest-ever
gathering of world leaders in histoly. This has made the Declaration which
represents a statement of values, principles ajatikes for the international agenda
for the twenty-first century, to be regarded akistoric Declaration with a vision for
the future.!’ In addition, like the UDHR and its provisions, amitments to the
development goals in the Declaration (MDGs) werdssqguently reinforced or
confirmed in the resolutions of other internatioftalms as evidenced by the WTO'’s
Doha Ministerial Declaratioff! the Monterrey Consenststhe World Summit for
Sustainable Development (WSSD) Declaration and Bfaimplementatiorf® UN
Food and Agriculture Organisation (FAO) Voluntaryui@elines for the
Implementation of the Right to Adequate Fdbdand the 2005 World Summit
Outcome? Finally, like the UDHR which has been the foundatbf much of post-
1945 development of human rights at both the natjorgional and global levels, the
MDGs are now generally regarded as driving a new @r international
development® This was evident in the statement of Gordon Brothren U.K.
Chancellor of the Exchequer, that the MDGs ‘weré an@asual commitment. Every
world leader signed up. Every international bodgned up. Almost every single
country signed up. The world in unison accepting thallenge and agreeing the
changes necessary to fulfil it - rights and respwliges accepted by rich and poor

alike.”®*

6 See United Nations (UNWorld Leaders Adopt ‘United Nations Millennium Daeition’ at
Conclusion of Extraordinary Three-Day Sum#iiess Release GA/9758, 8 September 2000.

7 See Sam Nujoma, President of Namibia (as he thes) and the Co-Chairperson of the Millennium
Forum. Quoted itbid.

8 Adopted at the WTO Ministerial Conference, heldldnNovember 2001, in Doha.

19 AJICONF.198/11, 22 March 2002. Adopted at Intemmaai Conference on Financing for
Development. (Hereinafter Monterrey Consensus).

%0 Adopted at the World Summit for Sustainable Depeient (WSSD), held from 26 August - 4
September 2002, at Johannesburg, South Africa.

%1 See United Nations (UN) Committea World Food Security Adopts Right to Food GlirdePress
Release SAG/299, 24 September 2004.

22 pAdopted by the UN General Assembly at the Millemmi5 Summit held from 14-16 September
2005, at UN Headquarters, New York.

23 See UN Millennium Projednvesting in Development: A Practical Plan to Aslgighe Millennium
Development Goal§UNDP 2005) 4. (Hereinafter UN Millennium Projecgnd In larger freedom:
towards development, security and human rightsafbReport of the Secretary-General, A/59/2005,
21 March 2005, at p 10, para 29. (Hereinafter UN Report 2005).

24 Speech at the National Gallery of Scotland, 6 4an2005. Reported in BBC NEWS, 6 January
2005. Available at http://news.bbc.co.uk/1/hi/uklities/4151525.stm.



The manner of the adoption of the MDGs and thdassguent re-affirmation in these
international forums, have given rise to the isefiavhether the MDGs like some

provisions of the UDHR, have crystallised into mt&ional customary norms and are
therefore legally binding on States parties? Rswe Alston articulated this question
when he observed:

‘When large numbers of heads of state or governmengregate together,
along with foreign ministers and other dignitariaad solemnly declare their
abiding commitment to meet a set of MDGs — as tlidyin the context of the
2000 Millennium Declaration, and again at both tlehannesburg World
Summit on Sustainable Development and the Monte@egysensus, each in
2002 — there would seem to be good reason to asthah¢hey meant what
they said and that they had thereby undertakenrra i obligation which
should have some legal consequences. This, afteisahe trajectory that
many commentators argue occurred in relation tdJhieersal Declaration of
Human Rights, adopted on the agreed basis that itat generate any legally
binding obligations, and then claimed by many sateeades later to have
attained the status of customary law as a resuiawing been so consistently
endorsed and invoked by governments of every Knd.’

Presently, some commentators are of the view thatMDGs reflect customary
international law. Nankaret al in their seminal article on the mutual convergenc
between human rights principles and poverty redacstrategies papers (PRSPs),
suggest that the MDGs ‘arguably have the statuisitefnational customary lavf®
Nankaniet al did not overtly provide a legal basis for theiggastion, but it can be
assumed that they were influenced by the univepsalicipation of UN member
States in the preparation and adoption of the hiliem Declaratiort! Earlier,
Economist and UN watchdog, Joan Veon in obserirag the Millennium Summit
marked the first time since 1945 that the HeadsState have convened to set a
programme of action to reform the UN, further agytieat because over 152 Heads of

State signed the resulting Millennium Declaratiboth the Declaration and its goals

%5 Philip AlstonA Human Rights Perspective on the Millennium Dewelent Goaldaper prepared as
a contribution to the work of the Millennium Prdjedask Force on Poverty and Economic
Development, p 19, at para 35.

%6 Gobind Nankani, John Page and Lindsay Judge, ‘HuRights and Poverty Reduction Strategies:
Moving Towards Convergence?’ in Philip Alston andafyl Robinson (eds.), Human Rights and
Development: Towards Mutual Reinforcement (Oxf@dford University Press, 2005) 496-497.

2" This may be implicit in their statement that th@®®Is were endorsed by 191 nations at the UN
Millennium Summit in 2000. Sebid, at 478.

20¢



have been ‘automatically incorporate[d] into intfanal law.?® This argument was
endorsed by ‘Discerning the Times’, an organisateEpresenting private groups that
are hostile to the UN and to what they see asitsitéons towards world government,

when it stated:

‘Although some might say that Veon is probably tstnéng it a bit, it is
significant that it was the heads of state theneselthat represented the
nations rather than having the nation-states' nbaméassador represent them
in the Summit deliberations. It was the heads @itestwho signed the
Millennium Declaration. This, in fact, does giveettUN all the authority it
needs to move ahead and implement all of the clsathge are included in the
Declaration that do not require a change in theGhdrter.?

This thesis while agreeing with Professor Hannuat grinciples initially considered
by the international community to be ‘only’ goals @spirations can develop into
binding norms over time, if they become acceptedistomary international lad,
rejects the argument as to the customary intermaltiw status of the MDGs. The
rationale for the rejection is that it is prematatehis stage to accord such legal status
to the MDGs. It should be noted that establishing existence of a norm of
customary international law requires proof of aeniifiable State practiceugug,
accompanied by evidence that States recognisertittiqe as obligatory. In essence,
States must approach a practice with a sense af tdgigation ¢pinion juris sive
necessitatys as opposed to motives of courtesy, fairnessmorality! This is
explicit in North Sea Continental Shelf Casedere the International Court of Justice
(ICJ) held:

‘not only must the acts concerned amount to aeskftlactice, but they must
also be such, or be carried out in such a wayp & tevidence of a belief that
this practice is rendered obligatory by the existeaf a rule of law requiring

%8 Quoted in ‘UN Millennium Declaration--"Mandate" rfglobal governanceDiscerning the Times
DigestSeptember 2000. Available at http://www.discerninigty.org/un_Millennium_declaration.htm.
See also Deborah K. Dunn & Gary Chartier ‘Pursuihg Millennium Goals at the Grassroots:
Selecting Development Projects Serving Rural WorirerSub-Saharan Africa’ (2006) 15 UCLA
Women's L.J. 71 (arguing that the endorsement@MDGs by the UN's member States qualify the
goals as official commitments that form, at leastbroad terms, part of the legal framework of
international human rights protections); and Sriigaula ‘The Right to Food: Holding Global Actors
Accountable Under International Law’ (2006) @blumbia Journal of Transnational La@91 at 789,
(arguing that because of the universal participati states in the preparation and adoption of the
Iz\éIDGs, the MDGs should be viewed as evidence ofarnaty international law).

Ibid.
%0 Op citnote 14 at 319.
31 See Brownlieop citnote 2 at 8; Dugardp citnote 2 at 29; and Hunter etap citnote 2 at 312.
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it. The need for such a belief, i.e., the existeat@ subjective element, is
implicit in the very notion of the opinio juris Ewnecessitatis?

In proving opinio juris, evidence that States approach a certain practiteavsense

of legal obligation according to Huntest al ‘is a factual matter that can be
determined by consideration of a wide range of...tmal sources]* These include

inter alia diplomatic correspondences, government policyestants, press releases,
the opinions of official legal advisers, officialamuals on legal questions, state
legislation, international and national judicialcdgons, recitals in treaties and other
international instruments, the practice of inteioral organisations, legal briefs

endorsed by the States, resolutions and declaratithre United Nation&?

Thus, while it can be argued that the behavioudfmember States in unanimously
adopting the MDGs at the Millennium Summit and sdpgently reaffirming their
commitments to the goals in other internationalifos as well as in regional, sub-
regional and national policy documents, is evidenicState practic® it is doubtful

if these commitments have been made with the rigguigention to be boundjpinio
juris). This is based on the fact that the text of #&ulting declarations shows no
intention on the part of States to be legally boudmydtheir commitments to the
MDGs3*® Even if the non-binding nature of the MDGs comnaifits were not
apparent from the text of these declarations, ildistill be difficult to assumepinio
juris from State practice with regard to the MDGs, araetdfore argue that the States
intend to assume binding obligations for the actmeent of these goals. This is due to
the fact that a similar argument with regard to tustomary status of the entire
UDHR (a document having some similarities with MBGs) and not just to a limited

range of its component rights, is contested by nsnplars and has not been widely

%2 Supranote 7 at 44, para 77. Reaffirmed Military and Paramilitary Activities in and Against
?l’\gicaraguacassupranote 7 at 109-109, para 207.

Ibid.
% Ibid. See Brownlieop citnote 2 at 6. See also Restatement (Third) of thei§io Relations Law of
the United States (1987), s 701.
% See s 102 of the Restatemdit, which recognises collective state action as enddeof state
practice. For a discussion of what constituteseSpmaictice, see Dugap cit note 2 at 29-33; and
Brownlie op citnote 2 at 6-8.
% For example, the 2005 World Summit Outcome merelterate the strong but not the binding
determination of the states ‘to ensure the timeig &ill realization of the development goals and
objectives agreed at the major United Nations aemiges and summits, including those agreed at the
Millennium Summit that are described as the Milliemm Development Goals, which have helped to
galvanize efforts towards poverty eradicatidupranote 22 at para 17.
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endorsed by Staté5.Those provisions of the UDHR which have been tefg@s

having attained such status and therefore notliepaiding, relate mostly to socio-
economic rights, while those that have been acdept attaining the status of
customary international law relate to most of thel @and political rights under the
Declaratior® It is therefore doubtful that States that havelitianally refused to

assume binding legal obligations with regard to soeio-economic rights in the
UDHR are willing to accept such an obligation wittgard to the MDGs which

reflects most of these rights.

It is also highly doubtful whether developed coiggrwould be willing to accept a
binding obligation with regard to MDG 8 on the gibipartnership, which is not only
vital to the achievement of other MDGs, but alsonstitutes the basis upon which
developing countries agreed to the MDG packageselPtdy, there has been persistent
rejection of a binding obligation by developed coi@s with regard to similar
provisions (international duty to cooperate) in te Charter, UDHR, ICESCR, and
several other multilateral declaraticlisThe same attitude will invariably apply to
their obligation under MDG & As observed by Alston, ‘the persistent rejectién o
such a claim [the obligation to provide assistarmg]developed countries, and the
failure of even the most generous of donors to teodheir assistance within the
context of such an obligation, would present a mafistacle to any analysis seeking
to demonstrate that such an obligation has alréagpme part of customary laif?.’
The fact that developed countries that activelyatarated in elaborating the goals,

may not be willing to accept a binding legal obliga with regard to MDG 8,

37 See Alstorpp citnote 25 at para 36; Lillichp citnote 14 at 2-7; Hannuwp citnote 14 at 323-333
& 340; and Narulaop citnote 28 at 780-781, & 793-795. At the other exgspare some States and
scholars that were unwilling to ascribe legal coht® any of the Declaration's provisions per s, a
well as some writers that continue to reject tHevance of the Universal Declaration to their own
societies, because of the Declaration's purportétgtern bias. See Hannuioid, at 333-334.

¥ See Restatemestipranote 34 at s 702; and Hannap citnote 14 at 341-350.

%9 For example, the United States have persisteetlised to accord the status of fundamental rights t
these socio-economic rights, while most developiragions have continued to whittle down the
importance of these rights in their constitutiopabvisions by classifying them as non-justiciable
entittements. See Hannuibid, at 348; and Dejo Olowu ‘Human Rights and the Aeoice of
Domestic Implementation: The Phenomenon of Nonicdiabte Constitutional Guarantees’ (2006) 69
Saskatchewan L. Re39.

0 See Alstorop cit note 25 at 22- 23, paras 42-46. See also Napkt note 28 at 793-795 (showing
evidence of persistent U.S. objection to the righfood or the legal obligation to feed others)dan
Sakiko Fukuda-Parr ‘Sakiko Fukuda-Parr ‘Millenniumdevelopment Goal 8: Indicators for
International Human Rights Obligations?’ (2006)(28HumanRights Quarterly966 at 976.

“L|bid, at para 42.

2 |bid, at 23, para 46.
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impacts on the attitude of developing countriesaxs MDGs 1-7. It is therefore
doubtful that developing countries would agree ¢sume a binding legal obligation
with regard to these goals by acknowledging theistamary norm statds. As

observed by Fukuda-Parr, ‘developing countries ao¢ interested in opening
themselves up to global accountability unless thsra real commitment to joint

accountability.#*

It is therefore apparent from the above discustiah norms or goals contained in a
declaration such as the MDGs are not legally bigdinless they have crystallised
into ‘hard law’, by virtue of incorporation into @eaty or by becoming customary
international law. Prior to the crystallisationeyhcan only impose political and moral
obligation on the State parti&sin essence, only political and moral pressurelmn
brought on State parties to comply with their ofligns under the MDGs. This raises
the possibility that the MDGs may suffer the fateother international development
goals in prior UN declarations and resolutions Wwhitave ended up being mere
aspirations® It appears that the MDGs will not end up as megrations despite its
soft norm nature. This is due to their universal@sement and adoption by the UN
Heads of State and world leaders, the entire UNXesysBretton Woods Institutions
(BWIs), major donor agencies, and the wider intéomal community*’ By virtue of
this universal adoption, the MDGs have not only texesd unprecedented political
consensus on common objectives, but also, are eowrglly accepted as a blueprint
for poverty reduction and overall sustainable depeient of developing countries in

the 2% century’® As aptly stated by Attaran ‘...the MDGs have becdmportant

3 CF professor Alston argument that the limited scopéhefMDGs when compared to the expansive
nature of socio-economic rights in the UDHR, codplsith the fact that the MDGs have been
affirmed, reiterated, and restated in ways and $oemd with greater frequency and insistence than
economic and social rights have ever been, thaiit plausibly be claimed that at least some of the
MDGs reflect norms of customary international la@p citnote 25 at 22, para 42.

4 Sakiko Fukuda-Parr ‘Millennium Development Goalsthy They Matter (2004) 10Global
Governance395 at 397. (Fukuda-Parr II).

“5 See Olivierop citnote 3.

% See United Nations Development Programme (UNDR)man Development Report 2003:
Millennium Development Goals - A compact amongomatito end human poveiiiew York, Oxford
University Press, 2003) 29-31, particularly Box, {l#ereinafter HDR 2003); and Richard JdBjobal
Goals: The UN ExperiencéiDR 2003 Background Paper (UNDP: Human DevelopniReport
Office, 2003) 9.

47 See chapter one of this thesis at p7.

“8 |bid. See also Sakiko Fukuda-P&tne Millennium Development Goals and Human Devetopim
International Symposium, Tokyo, 9 October 2002yt (hereinafter Fukuda-Parr 111), Kofi Annan in
United NationdMillennium Development Goals Report 20@mited Nations, New York, 2005) 3, UN
Millennium Projectop cit note 23 at 2-4, and Genevieve Renard Pai@ender, Millennium
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not just within the UN, but also as the zeitgeidt tbe global development

enterprises?

In addition, unlike prior development goals thatreveverly ambitious with no clear
and tested processes for generating the desirelisresr any defined and monitorable
trajectories for reaching themithe MDGs set simple and quantifiable targets \&ith
time frame for achievement and indicators to manitoplementation This has
made Fukuda-Parr to argue that ‘the MDGs are moweedul tools than mere UN
declarations® Presently, the UN system has put in place a glotmalitoring process
to gauge progress towards the achievement of th&81Dhese include, at the global
level, the Secretary-General’s Annual Reports mgfss towards Implementation of
the Millennium Declaratiori®* the annual UN Millennium Development Repdtts;
and the five-yearly comprehensive report on pragtesard achieving the MDGS.

It should be noted that these reports are mandatede UN General Assembly and

Development Goals, and Human Rights in the Coraéxhe 2005 Review Process@ender and
Development Network, October 2004) 25 (where & stefmber of the United Kingdom Department
for International Development (DFID) remarked thibe Millennium Declaration and the MDGs
represent the first international consensus abeidian for the future since the UDHR).

4 Amir Attaran ‘An Immeasurable Crisis? A Criticisof the Millennium Development Goals and
Why They Cannot be Measured (2005)P18s Med2.

%0 See John Roberts ‘Millennium Development Goals iternational Targets Now More Credible?’
(2005) 17Journal of International Developmehi3 at 114.

®1 Fukuda-Parop citnote 40 at 969; and Ciara Gaynor ‘Structural Ingesand the MDGs: A Critical
Analysis of the Zambian Experience’ (2005pcaire Development ReviedV at 77. For a criticism of
some of the MDGs quantitative indicators, see Atiap cit note 49. But see J.W. McArthur, J.D.
Sachs, G. Schmidt-Traub ‘Response to Amir Attafa005) 2 (11PLoS Med379. Presently, some of
the MDGs have been achieved even in some of theepboountries in sub-Saharan Africa. See Salil
Shetty ‘The Millennium Campaign: Getting governnemb keep their promises’ (2005) 48 (1)
Developmeng5 at 27 & 29; and Eveline Herfkefitie United Nations’ MDG Campaign for a Better
World & Religious ResponseSpeech delivered at the On The Role of AmericardigiRes
Communities in Achieving the Millennium Developmédbals: A ConsultatioriThe Church Center at
the United Nations New York, 8 June 2005, pp2-3aifable at http://www.Millenniumcampaign.org/
atf/cf/D15FF017-0467-419B-823ED6659E0CCD39}/SPEESM_CHURCH%20CENTRE_08-06-
2005.DOC.

%2 Fukuda-Parr lbp citnote 44 at 397.

%3 For example of such reports, seeplementation of the United Nations Millennium Beation,
Report of the Secretary-General, A/59/282, 27 AudB94. It should be noted that these reports
usually highlight particular themes. In 2002, thenual report focused on progress made in the
prevention of armed conflict and the treatment prelention of diseases, including HIV/AIDS and
Malaria. In 2003, emphasis was placed on stratefgiesievelopment and strategies for sustainable
development. In 2004, it was on bridging the digiigide and curbing transnational crime.

* Based on the data and annual technical assessm&misgerall progress, produced under the
leadership of the UN Department of Economic andié@oaffairs (DESA), in collaboration with
relevant agencies. For an example of such repsds, United Nations (UN)he Millennium
Development Goals Reports 200¥ew York, 2005).

%5 The first comprehensive five-yearly report ongress toward achieving the MDGs was prepared in
2005. See UN S-G MDG Report 200p citnote 23.
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reaffirmed at the Monterrey ConfereréeAt national level, country monitoring
reports are prepared and reviewed. The purposeeofduntry reports is to ‘serve as
catalysts for public mobilisation aimed at a moigovous national debate on how the
MDGs apply to each country’s situation and link twilevelopment priorities and
policy choices. Indeed, this debate will not b&tnieted to developing countries: used
properly, the MDG reports will help focus attentiamd stimulate action in the
developed world on aid, trade, debt relief, neviietogy and investment flows”In
addition, civil society organisations around therldaare creating their own set of
reports in order to ensure that governments ar toethe highest possible standards

of performancé®

Furthermore, the MDGs are the first internationahlg to recognise, at the highest
political levels, that poverty in the poorest coigg can be dramatically reduced only
if developing countries put well designed and welplemented plans in place to
reduce poverty, and only if rich countries matckeithefforts with substantial
increases in support in the areas of access te,taid, debt relief, and technology
transfer® In essence, the MDGs drive a new era in internatidevelopment as they
represent a partnership between developed and apéwegl countries based on a
shared responsibility to take joint actions towgsdserty reduction. The partnership
was affirmed at the November 2001 launch of the @&wound on international
trade®® and reaffirmed at both the Monterrey Conferenod, the WSSD*

Based on the above unique features, it can be arinae the MDGs by representing
an unprecedented and global political consensusr@nbound quantified targets, are

not shorn of normative importance as they have imecan important tool of political

% See Monterrey Consenssispranote 19 at paras 71-72.

" United Nations Development Programme (UNOMRE UN and the MDGs: A Core Strategy p6,
para 31. Available at http://mdgr.undp.sk/PAPERSKRROMDG%20Core%?20Strategy.doc. See also
Mark Malloch BrownKeynote Addresgiven at the Opening Plenary of the 14th EFC Ashi@zeneral
Assembly (AGA) and Conference ‘Foundations for Epero The Citizen Facing Challenges of
Globalisation’, held on 1June 2003, at p2. Avaiaht http://www.efc.be/ftp/public/EFC_Speeches/
MarkMallochBrown.pdf.

%8 See EndPoverty 2015 ‘Millennium Campaign’. Avalht http://www.endpoverty2015.org/goals

%9 UN Millennium Projectop cit note 23, at 2-3. See also Fukuda-Raprcit note 40, at 969; Andy
Haines & Andrew Cassels ‘Can the Millennium devetemt goals be attained?’ (2004) 381J 394.

0 See Monterrey Consenssispranote 19 at para 4.

®1 See WSSD Pdupranote 20 at part 3.
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mobilisation for the achievement of poverty redotand sustainable developmént.
As a tool of political mobilisation, the MDGs cae lbised to hold governments and
international institutions accountable to their lerihium commitments to eradicate
global poverty in the twenty-first centu®y.In essence, the MDGs provide a
framework of accountability for national governmenbilateral and multilateral
donors, and many other actors that have a rolaistamable development such as
local non-governmental organisations (NGOs), ira#amal NGO networks,
women’s group, trade unions, private businessehagicorporations, the media, the
judiciary and indeed all of us who are in fact gibbitizens’* Accountability as used
in this thesis concerns the responsibility of imdilal governments towards their
people, and the responsibility of all governmeatgards the international community
in meeting their Millennium commitments to eradeaiobal poverty and achieve

sustainable development in the twenty-first cen?ﬁry

However, the accountability framework provided hg MDGs lies principally at the

political level, unlike that for the realisation btiman rights which is backed by a
different and broader range of institutions and ma@ésms at national level (including
courts, national human rights institutions, inforrmacommunity-based mechanisms)
and international level (including the treaty baf& This is due to fact that since the
MDGs are not legally binding, the only way in whigbvernments will actually act is

when there is pressure from citizens and the iatemnal community to hold them to
account for their promisé€$.This is the motivation for the promotion by UN &ys

of a systematic procedure for global monitoring augbport, in the form of the

%2 See Sakiko Fukuda-Parr bp citnote 48; and Fukuda-Parrdp citnote 44.

%3 See UN Millennium Projeatp citnote 23 at 3; Haines and Cassgiscitnote 59; Shettpp citnote
51 at 27; Herfkensp citnote 51 at 3; and Rory Mungoven in Center for HurRéghts and Global
JusticeHuman Right Perspective on the Millennium Develagnt&oals: Conference RepofiNew
York: NYU School of Law, 2003) 24, available at phttwww.nyuhr.org/images/NYUCHRGJIMD
GREPORT2003.pdf, (hereinafter CHRGJ Conference Rgpo

%4 Sakiko Fukuda-Parr libp citnote 48 at 2; and Fukuda-Parrop citnote 44. See also Mungoven
ibid; and Roger WilliamsonThe Millennium Development Goals: Ensuring Achiélitsth and
Accountability Wilton Park Paper (December 2005) 12. Availablehip://www.wiltonpark.org.uk/
document/conferences/WP786/pdf/\WP786.pdf.

%5 Adopting Professor Alston’s view in CHRGJ ConfererReporbp citnote 63 at 15.

% This is a major weakness which can potentiallgeifithe willingness of countries to meet their
obligations under the MDGs. See Paul J. Nelson ‘BlurRights, the Millennium Development Goals,
and the Future of Development Cooperation’ (20&7§12)World Developmer2041 at 2045-2046.

7 See Nelsoribid; Herfkensop citnote 51 at 3 & 8-10; Shettyp citnote 51 at 27; and Salil Shetty
‘Making Hard Choices in a Shared World’ (2008pcaire Development Revielv at 21, (hereinafter
Shetty I1).
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preparation and publication of periodic progregsores, which can be used by civil
society to monitor and hold governments accountdbieslow progress towards
meeting the Goal€ It is also the rationale behind the UN'’s instioutiof a global
information campaign on the MDGs which seeks tooermge the emergence of
broad, self-sustaining and pragmatic coalitionpartners for action on the MDGS.
The UN Millennium Campaign aims to create the nsagsconditions for creative
political pressure at the global level to ‘increasgport for development assistance,
trade opportunities, debt relief, technology trensédnd other support needed to
achieve the MDGs™® and at the national level to ‘build coalitions winican place the
MDGs at the very centre of national debates antmaan priorities, policies and
resource allocations through a process that isesead, managed and owned by local

actors.”
5.3 Role of MDGs in Guiding Policy Reform

As evident from the discussion in the precedindise®f this chapter, the normative

value of the MDGs lies in the fact that they havevied a framework that can be

®8 See Williamsorop citnote 64 at 11-12; and Gaynap citnote 51.

% The global Millennium Campaign which received sogppat the Monterrey Conference (see
Monterrey Consensusupra note 19, at para 71) targets intergovernmental amdrnational
bodies/forums at global and regional levels; natiogovernments and legislatures; civil society
organisations; the private sector; and the mediais Thas borne fruit as NGOs, faith-based
organisations, local authorities, youth groupsliparentarians, the media, celebrities, and the igg¢ne
public have become involved in campaigning for MiBGs. Presently, hundreds of groups consisting
of millions of individuals from rich and poor couigts alike have launched campaigns promoting the
Millennium Goals at the national level all acro$e tworld. Southern campaigns are monitoring
budgets and national poverty-reduction stratediddying governments, and raising public awareness
and support for the Goals through various creatigproaches. In the North, campaigners are
demanding that governments adopt specific targedsdeadlines on their commitments (i.e. aid, debt
and trade) - well in advance of 2015- to ensurer poaointries a fair chance of meeting the Goals. In
countries all across the world, diverse groupsesgmting millions of individuals are moving nations
toward achievement of the Goals every day. In &difThe Millennium Campaign has been involved
in creating a global coalition of civil society —omgovernmental organizations, faith-based
organizations, trade unions among others — witfonat chapters in over one hundred countries. This
global coalition is called the Global Call to AdgticAgainst Poverty, or GCAP. See generally UN
Millennium Campaign at http://www.Millennium campgai.org/. See also Herfkeng citnote 51 at 8-
10; and Shettyp citnote 51 at 27-28. See also ‘The Mayors of the wodthmit to redoubling the
efforts to achieve the MDGs’' 1 April 2008, availablat http://www.endpoverty2015.org/
africa/news/mayors-world-commit-redoubling-effoatshieve-mdgs/01/apr/08; ‘African Leaders Call
on a Shift from Charity to Justice’ 27July 2007 a#able at http://www.Millenniumcampaign.org
[site/apps/ninet/content3.aspx?c=grKVL2NLE&b=1008&6ontent_id={90AC0C56-7503-4309-AC
A4-BC64A945E191}&notoc=1; and Rev. Russell L. MeyBeing a Good Neighbor” Makes Friends’,
available at http://us.Millenniumcampaign.org/diffeA1C66F3-73B8-4C9A-80CB61CFOAASBEA4
}/Being%20a%20Go0od%20Neig hbor.doc.

O UNDP op citnote 57 at 4, para 22. See also Sheptgitnote 51 at 27.

" Ibid, at 6, para 36.
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used to hold governments, international agencieb donors accountable to their
millennium commitments. Meeting these commitmenss evidenced from the
Millennium Compact, affirmed at the Monterrey Camfiece, requires developing
countries taking full responsibility for their ovdevelopment by mobilising adequate
political will to undertake structural reforms thaill improve their effective use of
resources. Such structural reforms include thatinstin of sound macro-economic
policies and solid democratic institutions, strégiing governance, combating
corruption, gender mainstreaming, respect for humghts and environmental
protection. On the part of developed countries,Gbenpact requires them to commit
themselves to supporting developing countries’ regfahrough enhanced resource
flows, and a more development-friendly internatiorteading and financial
environment? These requirements implicate not only economic soclal reform,
but also, critical dimensions of good governancehat national and international

levels’®

It is therefore submitted that the role of MDGsgimding national and international
policy reform towards the realisation of the righitenvironment in Africa is that as a
framework of accountability, they can be used tll Himth African countries and the
international community accountable to their connmeibhts under the Millennium
Compact to create the enabling environment foratttéevement of poverty reduction
and sustainable development in the region. In essethe MDGs can be used to
promote socio-economic reform and good governatwee,ingredients that are vital
in creating the enabling environment for tacklitg tsocio-economic and political
issues militating against the realisation of thghtito environment in Africa. This
assertion recognises the composite nature of tiig, ras well as the fact that the
causes of environmental degradation and non-réalmsaf the right to environment
are varied and go beyond purely environmental sste include wider socio-

economic and political issues. It should be noted the vital role of socio-economic

2 See Monterrey Consenssigpranote 19 at paras 4 & 6-67; Millennium Declaratgupranote 1 at
paras 12-13; United NatioriReport of the International Conference on Financfog Development
A/CONF.198/11 (New York, 2002) at 38-39, para 3p(Q); 51, para 54(2) & 62-63, para 25 (2)-(3),
(hereinafter Monterrey Conference Report); WSSD Riplranote 20 at paras 3-4; and UN S-G MDG
Report 200%p citnote 23 at 12, para 32.

3 See Aisha Ghaus-Pas@avernance for the Millennium Development Goal: €tasues and Good
Practices(UNDESA 2006) 16-18. (Note that environmental petity is implicated in economic and
social reform).



reform and good governance, in creating an enabkmyironment for the
achievement of sustainable development objectimekiding the realisation of the

right to environment, has been recognised in manynfis’*

The utility of the MDG as a framework of accountdyi in promoting socio-
economic reform and good governance, is evideninfithe fact that national
governments, bilateral and multilateral donors, arahy other actors that have a role
in development and the protection of the environtmesm use the significant political
commitment generated by the goals to demand sub&anequality-driven
environmental and socio-economic reform, and gomeegance at the national and
international level$® Thus, developing countries and civil society bath the
developing and developed countries can demand @@wvent-friendly economic and
environmental policies from developed countries, vasll as insist on better
governance in the international financial and tmgdsystems; citizens can insist on
better governance from their governments, as wsll sacial, economic and

environmental policies favourable to their develeptal needs; and donors can insist

" See United Nations Development Programme (UNIB)vernance forSustainable Human
Development UNDP Policy Document (New York, January 1997) 9-lavailable at
http://www.pogar.org/publications/other/undp/ gawance/ undppolicydoc97-e.pdf. See also Kofi
Annan inWe the People: The Role of the United Nations & 2fist Century ,7G.A. Res. 2000,
U.N.Doc. A/54/2000, at 22; Millennium Declaratisopranote 1, at para 13; UN S-G MDG Report
2005 op cit note 20 at 13, para 36Road Map Towards the Implementation of the Millami
Declaration: Report of the Secretary-Generab6/1326, September 6, 2001, at p 19 (para 82), 25
(para 128) & 36 (part V), (hereinafter MDG roadmaldpnterrey Consensusupranote 19 at paras
11, 40 & 61; WSSD Posupranote 20 at paras 4, 62(a), 138 & 141; 2005 Wordh®it Outcome
supranote 22 at paras 11, 24(b) 39 & 68; and Econddummission for AfricaGovernance for a
Progressing Africa: Fourth African Development ForunfUNECA, 2005) (where the Executive
Secretary of UNECA acknowledged that ‘no mattdrat sectoral problem or national challenge we
face, over and over again, governance turns oltetivotal.’). See also Shadrack Gutto ‘Modern
“Globalisation” and the Challenges to Social, Eqoim and Cultural Rights for Human Rights
Practitioners and Activists in Africa’ (Oct.-Dec.O@0) Afr. Legal Aid 12 at 13; Nsongurua J.
Udombana ‘How Should We Then Live? Globalizationd athe New Partnership for Africa's
Development’ (2002) 20Boston University Int'l L.J 293 at 320-345; Shedrack C. Agbakwa
‘Reclaiming Humanity: Economic, Social, and Culturights as the Cornerstone of African Human
Rights’ (2002) 5Yale Hum. Rts. & Dev. L.177 at 181; and Ministerial Stateme@onference of
African Ministers of Finance, Planning and Economizevelopment/Fortieth session of the
CommissionAddis Ababa, Ethiopia, 2-3 April 2007, at para8, Available at http://www.sarpn.org.za/
documents/d0002484/Ethiopia_Conference_Apr2007.pdf.

> See UN Millennium Projeatp cit note 23 at 3; HDR 2008p cit note 46 at 15; and Fukuda-Parr Il
op citnote 48 at 2; and James Mayers ‘Editorial - Feresid the Millennium Development Goals:
could do better’lETFRN NEWS 47/48: Forests and the Millennium Dgwaknt Goals European
Tropical Forest Research Network, available at:ttvw.etfrn.org/etfrn/newsletter/news4748/nl47_
oip_01.htm.
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on better environmental and socio-economic poljciegproved governance, and

greater accountability in the use of donor assistan poor countrie&.

However, the term ‘good governance’ is vague andcetible to different
interpretations” This raises the issue of the meaning of good gmrere and what
aspects of such governance at the national andnattenal levels, as can be
promoted by the MDGs, are essential to complemegtossconomic reform in
providing the enabling environment that will ensbah the achievement of poverty
reduction and realisation of the right to envirommeéSovernance is ‘the exercise of
economic, political and administrative authorityrt@nage a country's affairs at all
levels. It comprises the mechanisms, processegmatitlitions through which citizens
and groups articulate their interests, exercise tegal rights, meet their obligations
and mediate their difference$.’ Governance has an economic, political and
administrative dimensioff. The first is ‘the decision-making processes tlitdch a
country's economic activities and its relationshigih other economies’, the second
dimension refers to ‘process[es] of decision-makimgormulate policy’, while the

last dimension refers to ‘the system of policy iemkntation® Governance includes

"% This is evident in the Millennium Challenge AccoyRCA) set up by the Bush Administration to
provide substantial new foreign assistance to loesine countries beginning in fiscal year 2004.
MCA will be devoted to projects in nations that vgon justly, invest in their people and encourage
economic freedom.’ This is reflected in 19 selatiiadicators including natural resource management,
land tenure, the primary school completion rategofs, civil and political liberties, control of
corruption, rule of law, and voice and account&pillThe presence or absence of these indicatas is
critical factor in distinguishing developing coues eligible for funding and those to be excluded.
Such stringent eligibility requirements for MCA cpatts have helped in promoting good governance
by stimulating policy reforms in some African coues particularly in the areas of fighting corruptj
improving government transparency and promoting @mrights. This is referred to as the "MCA
effect.” See Bread for the WorlMillennium Challenge Account: Overvievavailable at http://
www.bread.org /learn/global-hunger-issues/Millemniaghallenge-account/; The White HouSée
Millennium Challenge Accountvailable at http://www.whitehouse.gov/infocusfeleping nations/
Millennium.html; and US Department of State ‘Milliom Challenge AccounfactSheet Bureau of
Oceans and International Environmental and Scienfiffairs, Washington, D.C., August 23, 2002,
available at http://www.state.gov/g/oes/rls/fs/2Q@B52.htm.

" For example, the BWIs have been accused of usieig hotion of good governance to justify all
measures necessary to complement and reinforcéhbezal economic policies while leaving the social
model untouched, thereby derailing the capacitydefeloping countries to achieve sustainable
development. See Alejandro Bendana ‘Good Goverriarcel the MDGs: Contradictory or
Complementary?’Focus on Global South12 October 2004. For different definitions of doo
governance, see Navin Girishankar, Linn Hammergwaicolm Holmes, Stephen Knack, Brian Levy,
Jennie Litvack, Nicholas Manning, Richard Messig&ffrey Rinne & Helen Sutch ‘Governance’ in
Jeni Klugman (ed)A Sourcebook for Poverty Reduction Strategiéslume 1-Core Techniques and
Cross-Cutting IssugdVorld bank, October 2002) 271.

81997 UNDP Policy Documermp citnote 74 at 12.

Ibid, at 12.
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the State, but reaches beyond it by including tieate sector and civil society, with
each domain having a role albeit different to pifaghe governance of a StafeThe
State includes political and public sector insiitng, the private sector covers private
enterprises and the informal sector in the marketgl while civil society comprises
‘individuals and groups (organised or unorganisetracting socially, politically and

economically - regulated by formal and informalesiand laws®

Good governance denotes a system of governancestiaer alia ‘participatory,
transparent and accountableeffective and equitable. ... promotes the rule of.law
[It] ensures that political, social and economiopties are based on broad consensus
in society and that the voices of the poorest ddrhost vulnerable are heard in
decision-making over the allocation of developmessources®® Good governance
encompasses the three dimensions of governancedefimes the processes and
structures that guide political and socio-econorelationships in a given society.
The United Nations Development Programme (UNDR3 isne mutually reinforcing
characteristics of good governance: participationle of law, transparency,
responsiveness, consensus orientation, equity, cteffmess and efficiency,
accountability, and strategic visiéh Similarly, Kofi Annan, former UN Secretary-
General lists the characteristics of good govereas comprising the rule of law,
effective state institutions, transparency and aotability in the management of
public affairs, respect for human rights, and tlaetipipation of all citizens in the
decisions that affect their livé&.For the purpose of this thesis, these expressibns
good governance are reduced to three inter-refatgdres i.e. firstly, the rule of law
which includes the notion of effective state (poéit and public sector) institutions,

accountability and transparency; secondly, resfzgchuman rights; and thirdly, the

81 For example, civil society organisations whicle #ne host of associations around which society
voluntarily organises, mediate the interaction lestw individuals and the state. See UNDP Policy
Documentbid, at 13-14.

8 pid, at 14.

8 Ibid, at 12. For a similar definition, see the Europemion definition of good governance at http:/
www.europa.eu.int/.

® Ibid, at 12-13.

% |pid, at 15-16.

8 Op cit note 74. Note that the World Bank also establisteeen principles of governance. These
principles coincide with the UNDP nine charactécist See Thomas Fleiner ‘Comparative
Constitutional and Administrative Law’ (2001) Toilane L. Rev929 at 938-939 (citing Susan George
‘The World Bank and Its Concept of Good Governangedochen Hippler (edfhe Democratisationf
Disempowermenr(tL995) 205 at 207.
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existence of democratic processes which enablepamohote pluralistic and non-
discriminatory participatiofi’

Good governance has been specifically linked to dbkievement of sustainable
development objectives including poverty reductiachievement of the MDGs, and
realisation of the right to environmefitAs stated by UNDP ‘[t]he institutions of
governance in the three domains (state, civil $p@ed the private sector) must be
designed to contribute to sustainable human dexsdop by establishing the political,
legal, economic and social circumstances for pgvedduction, job creation,
environmental protection and the advancement of eoffi An exploration of these
aspects of good governance essential to creategetiabling environment for the
achievement of sustainable development objectivelsiding the MDGs and right to

environment in Africa is therefore necessary.

5.3.1 Rule of law

The term ‘rule of law’ does not have a precise m&éin, and its meaning can vary
between different nations and legal traditiShBor the purpose of this thesis, the rule
of law can be understood as denoting ‘a legaldgpalitregime under which the law
restrains the government by promoting certain tibsrand creating order and
predictability regarding how a country function$.1n its most basic sense, it
guarantees to the citizens and residents of theitpoua stable, predictable and

87 Adopting Hernandez-Truyol's three-factor formutati of the essential characteristics of good
governance. See Berta E. Hernandez-Truyol ‘CubaGoul Governance’ (2004) TWansnat'l L. &
Contemp. Problem855 at 658-659.

8 See Millennium Declaratiosupranote 1 at para 13; Monterrey Consensugranote 19 at paras
11& 61; WSSD Pokupranote 20 at paras 4, 62(a), 138 & 141; and 2005 &V8dmmit Outcome
supranote 22 at paras 11, 24(b) & 39. See also Kofi Awwacitnote 74; and Girishankar et cit
note 77 at 271.

89 See 1997 UNDP Policy Documenp citnote 74 at 15. See also UNDP 1994 Initiatives foa@ye.
Cited in 1997 UNDP Policy Documeittid, at 9.

% See Anton Fagan ‘Delivering Positivism from Evil David Dyzenhaus (ed}ecrafting the Rule of
Law: The Limits of Legal Orde¢(Hart Publishing, Oregon, 1999) 107-111; Christ®gpnowich
‘Utopia and the Rule of Law’ in Dyzenhaus (ébi)d, at 179; Allan C. Hutchinson ‘The Rule of Law
Revisited: Democracy and Court’ in Dyzenhaus (bd, at 198-201Helen Yu & Alison Guernsey
‘What is the Rule of Law?The University of lowa Center for International Bimce and Development
available at http://www.uiowa.edu/ifdebook/fag/Rubé Law.shtml; and Barbara Billingsley ‘Rule of
law: what is it? Why should we card?2awNow April-May 2002, available at http:/findarticlesm/p/
articles/mi_m00OJX/is_5_26/ai_n25039328.

1 Yu & Guernseyibid.
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ordered society in which to conduct their affaffsThe key elements of the rule of
law include inter alia the making or existence of reasonable and fairs|and

regulations including human rights, environmentad aeconomic laws, that are
relevant to the social needs and aspirations ofeggcreasonable degrees of
understanding and general commitment in the soa@sety whole (institutions and
entities, public and private, including the Stdself ) to the principle of governance
in accordance with the law; equality before the lamd non-discrimination of

citizens; and independent, efficient and accesgillieial systems?

The first steps toward establishing the rule of iava society involves the setting up
of the institutional structures and mechanisms tioatonly respect the basic rights of
all citizens but also treat them fairffy. This requires outlining the roles,
responsibilities, and limitations of power of théfetent branches of government
(clear separation of power) coupled with transpaageid clear accountability norms.

It also requires that ‘all three pillars of govermh — executive, legislative, and
judicial — are well resourced and staffed to fumeteffectively.”® An independent,
well resourced and adequately staffed judiciarypng@l with an accountable
bureaucracy and police force is essential to eeftaws and ensure that all citizens
are treated fairly’ In addition, anti-corruption strategies stipulgtieffective codes of
conduct and transparent procedures for procuremedtcontracts are essential to

combat corruption and promote integrity in govewwti Equally essential is

92 Reference re Secession of Quefk298) 2 S.C.R. 217 at 262, para 70 (Canadiane®uprCourt).
See also Gita Welch & Zahra Nu@overnance for the Future: Democracy and Develognrethe
Least Developed Countri¢gN-OHRLLS & UNDP, 2006) 41-42.
% See Welch & Nuribid, at 181-182; Sypnowicbp citnote 90 at 179-10; Neil Maccormick ‘Rhetoric
and the Rule of Law’ in Dyzenhaus (exj) cit note 90 at 165; James Triggs ‘Authority, democraicgt
the rule of law’ (2008) 3@ustralian Bar Reviev?21 at 222-223Sachiko Morita & Durwood Zaelke
‘Rule of Law, Good Governance, and Sustainable @gveent’, INECE Conference Proceedings
Volume 1 Seventh International Conference on Environme@@ipliance and Enforcement 9-15
April 2005, at p 16, available at http://www.inem®y/ conference/7/ vol1/05_Sachiko_Zaelke.pdf;
Professor Shadrack B. O. Guilbe Rule of Law, Human and Peoples’ Rights and dange/Non-
Compliance with Regional and International Agreetaeand Standards by African Statd2aper
prepared for presentation at the African ForumBovisioning Africa to be held iNairobi, Kenya, 26
— 29 April 2002, available at http://www.worldsumg802.org/texts/ ShadrackGutto2.pdf, (hereinafter
Gutto Il); and Swiss Agency for Development and Earation (SDC)Governance —Human Rights —
Rule of Law: a Glossary of some Important Terasp2. Available at http://www.deza.admin.ch/
ressources/resource_en_24370.pdf
2‘5‘ UN Millennium Projeciop citnote 23 at 115. See also Ghaus-Pagheitnote 73 at 20.

Ibid.
% |bid. See also Welch & Nurap citnote 92 at 48.
z; Ghaus-Pashap citnote 73 at 20. See also Welch & Zapicitnote 92 at 134-144.

Ibid.
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protection from arbitrary government action — rawggfrom unpredictable, unclear,

ad-hoc and discriminatory regulations and taxesutdight corruptiort?

The rule of law is a vital component of good gowarce which can be promoted by
the MDGs. The utility of the MDGs in promoting tihele of law is as a framework
for holding States accountable to their millenniamti-poverty commitments, the
goals can be used by African citizens, civil soci@ttors and donors to demand for
responsive national governance based on the rulavofin Africal® The same is
applicable to African nations, civil society actansd citizens of developed countries,
who can use the MDGs to demand the rule of lawh& ihternational trading and
financial system&™ The demand for the rule of law at the national amernational
levels is necessary as it is vital to the achievenw sustainable development
objectives including the MDGs and realisation ot thight to environment in
Africa.’®? As aptly argued by Shelton, *...the rule of law -eyides the indispensable
foundation for achieving all three of the...essentald interrelated aspects of
sustainable development. If economic...and sociakld@ment, and environmental

protection are visualised as the rings of the pl&agurn, then the rule of law forms

% |bid. See also Billingslegp citnote 90.

199 For example, the stringent eligibility requiremeribr MCA compacts have stimulated policy
reforms in some developing countries, particuldarlythe areas of fighting corruption, improving
government transparency and promoting women's gigBee Millennium Challenge Corporation
(MCC) Overview at p12, available at http:www.mc.gov. (showing #ifect of the MCA in promoting
transparency and reinforcing anti-corruption campain Nicaragua); and Curt Tarndillennium
Challenge AccounCRS Report for Congress (Congressional ResearchicBerAugust 2006) 1
(stating that the MCC Board suspended The Garmbia Eligibility for MCA assistance due toter
alia worsened anti-corruption efforts)

101 See Ghaus-Paslop citnote 73 at 62; Federal Government of Germany ‘Afri€ommitments will
be honoured’ Friday, 8 June 2007, available at §k\Proline-User\Documents\G8 Summit 2007
Heiligendamm - Africa Commitments will be honoutetdh (the G8 reiterating that honouring their
MDG commitments is dependent on the African pagneonouring their commitments on good
governance and democracy); and Mary RobinRenewing the Commitment to the Rule of Law and
Human Rights: The Way Forwafmankwart A. Rustow Memorial Lectur@resented by the Ralph
Bunch Institute for International Studies and thNY Graduate Center Department of Political
Science, 21September 2004, at pp8-9, available at http://wealizingrights.org/?option=content&
task=view&id=53.

192 5ee 2005 Word Summit Outcorsepranote 22 at para 11; and United Nations Office ong3rand
Crime (UNODC) ‘Rule of law: A "missing" MillenniunDevelopment Goal’ 15 April 2008, available
at http://www.unodc.org/unodc/en/frontpage/rulea+~a-missing-millennium-development-goal.htm.
(The head of UNODC, Mr Antonio Maria Costa arguest twhere the rule of law is weak or absent,
crime and corruption hold back development and deawy. This can cause conflicts, mass poverty
and environmental degradation, creating furthetainiity).
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the planet itself: its gravitational pull holds thmgs together and ensures their

continued existence, stability and functionit§.’

Satisfying the demand of the rule of law for susdble development requires that the
government maintains or promotes the independemgténgegrity of the judiciary. An
ineffective legal system including a corrupt anditpised judiciary is not only a
weak link in the governance structure but also esdtie public confidence in elected
government® In addition, laws and regulations no matter hovedyor benign to
citizens well-being and development, are meanisglasd cannot contribute to
sustainable development without a transparentieffi and effective judicial system
to enforce them® The importance of a transparent, effective andefiethdent
judicial system to the achievement of sustainal@eetbpment objectives is that it
offers ‘an arena in which people can hold polititedders and public officials to
account, protect themselves from exploitation msthwith more power, and resolve

conflicts that are individual or collectivé®®

An effective judicial system also enhances and ajtaes the protection of property
rights, which is central to the development of stranarket economies that generate
the wealth necessary for lifting people out of gbwelt is now a common view
among development theorists, policymakers and hatdtal institutions including the
World Bank, that unchecked abuses of political powan undermine economic
development, and that the rule of law is an esaskptiecondition for a prosperous
economy organised according to market princifié$he rule of law, it is argued, not

only ensures life and personal security, but gisoyides a stable framework of rights

193 See Dinah Shelton ‘Sustainable development comes Saturn’ inOur Planet the Magazine of
the United Nations Environment Programnde). 15, No.3, at p20, (hereinafter UNEP Magaziigge
also Welch & Nuruop cit note 92 at 30; Morita & Zaelkep cit note 93 at 1; Tommy Koh ‘Rule of
man or rule of law?’ in UNEP Magazirigid, at 14.

104 See Ghaus-Pasba citnote 73 at 58.

195 See Morita & Zaelkep citnote 93 at 1; and Welch & Nunp citnote 92at 126-127.

108 Michael Andersomccess to Justice and Legal Process: Making Legstitutions Responsive to
Poor People in the LD®aper for Discussion at WDR Meeting 16-17 Augu€9 &t pl. Available at
http://www.ids.ac.uk/ids/bookshop/wp/wpl178.pdf. ¢80 Welch & Nuruop cit note 92 at 118; and
Monterrey Conference Repap citnote 72 at 39.

07 pid, at 2. See also Yu & Guernsep citnote 90. Even for China, an authoritarian state,répid
transformation and growth of its economy has beacet to its rule of law reforms in the areas of
contract, property, and administrative law, anerggthening of law-related institutions. See Yu &
Guemseyop citnote 90 at 5; and Dr. O.P. Sharma RafeLaw and Public Administration: A Case
Study of South Asiaat ppl6-18. Available at http://topics.developtgateway.org/governance/rc/
filedownload.do~itemld=1109707.
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and obligations which can help to reduce politidgak to investors and cut down
transaction cost$® Therefore, a legal system that protects propeigits and
enforces contractual obligations also fosters theelbpment of markets in land,
labour, and capital, thereby enhancing economicieffcy’® The reverse is the case
where the legal system does not protect propeght° Such a legal regime also has
positive effects on of the protection of the enmireent and realisation of the right to
environment** As evident from the discussion in chapter threehi$ thesis, the
positive environmental effects can be direct oirgxt. The latter is obtainable where
the increased investment and attendant incregserinapita income leads to stronger
demand for environmental quality. It is direct thgh discouraging the formation of
an ‘open access’ regime, or avoiding the ‘tragefithe commons’ situation, by not
only enhancing the regulation of the number of sisand the quantity of
environmental resources that each user may extragse, but also, by acting as an
incentive for people to invest in natural resournanagement, or to take action

against persons whose actions degrade their emvénhor property values?

A transparent, effective and independent judicyatesm is also equally important in
empowering the poor to claim their right to enviment. This importance is
necessitated by the fact that the poor are ‘mostsktfrom the abuse of political
power, and are least able to protect themselveisstighe injury and economic loss
consequent upon such abuse. In countries all &ewbrld, the poor are more likely
to be victims of police violence than the rich. hey are more likely to be ignored or

mistreated by bureaucrats, are most vulnerable eiogbleft destitute by petty

108 |hid,

199 |bid. See also World BankVorld Development Report 1997: The State in a Cimangvorld
(Oxford University Press, New York, 1997) 41.

10 see WDR 1997bid; Morita & Zaelke op cit note 93 at 2; and Francis N. Botchway ‘Good
Governance: The Old, the New, the Principle, aedBlements’ (2001) 1Bla. J. Int'l L. 159 at 195.

111 See Daniel W. BromleEnvironment and Economy: Property Rights and PuBbiticy (Blackwell,
Oxford, 1991) 30-32; Daniel H. Colollution and Property: Comparing Ownership Institms for
Environmental ProtectiofCambridge University Press) 5-8; Neema PathakjshsKothari & Dilys
Roe ‘Conservation with social Justice? The rolecommunity conserved areas in achieving the
Millennium Development Goals’ in Tom Bigg & DavidaBerthwaite (edsHow to Make Poverty
History: The central role of local organizations imeeting the MDGSIIED, 2006) 56; World
Resources Institute, UNDP, UNEP, & World Bafilke Wealth of the Poor - managing Ecosystems to
Fight Poverty(WRI, Washington DC, 2005) at 75-76, (hereinaftéRl); and Bruce Yandle, Maya
Vijayaraghavan, & Madhusudan Bhatarai TE@vironmental Kuznets Curve: A Prim¢PERC
Research Study, May 2002) 13-16, available at /itpw.manchester.edu/courses/econ231/yandle
etal.pdf.

12pp 141-142.
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corruption, and are least likely to have the sldlfgl resources necessary to “work”
the state machinery’® These factors are ‘not just symptoms of povetigytare part
of its cause and a most fundamental aspect of ésifesstation*** The rule of law
therefore helps in poverty reduction and realisatid the right to environment, by
guaranteeing an independent, effective and trasspgudicial system that will
constrain or prevent those acts of lawlessnessdimgy environmental degradations,

which cause or exacerbate the physical vulnerglaihid powerlessness of the péjor’r.

However, the effectiveness of the judicial systentanstraining or preventing these
acts of lawlessness is dependent on the abilitthefpoor to access legal services,
protection, and redress. This is more importanh wegard to the court system where
one of its key characteristics is that it is essdlptreactive and is driven by social
forces. That is, in most cases, the court will oohmmence proceedings, receive
evidence, and give judgement once a litigant haiiipned it'*® As evident from the
discussion in chapter three of this thesis and ra¢w@her studies, the poor face
several obstacles in their quest to access justideding petitioning the court in
order to obtain redress for breaches of their sijHtThese obstacles which may be
occasioned by lack of financial resources, illigracorruption, legal and procedural
barriers, or due to institutional weakness andifas, affect not only the ability of the
poor to escape the poverty trap, but also, theilitalto realise the right to

environment.

Promoting the rule of law for sustainable developtmenvolves not only
strengthening the judicial system, but also, guaeing or facilitating access to
justice for all citizens, especially the most vulitgle individuals in societ}® This
will involve improving or reforming the judiciaryni Africa, in order to make them
pro-poor. Required actions in this area include hae distribution of adequately

funded and staffed courts in local communities amrdl areas, in order to minimise

113 Andersorop citnote 106 at 2-3.

14 pid, at 3.

115 See Christopher Weeramantry ‘Justice can besigbted’ in UNEP Magazinep citnote 103 at 7.
For the various ways in which lawlessness conteibtd poverty, see Andersop citnote 106 at 3-5.
1% Andersoribid, at 7.

17 Chapter 3 at 133-134, & 140-145. See also Andeisidnat 10-20\Welch & Nuruop citnote 92 at
131-133; and Girishankar et@p citnote 77 at 287-291.

118 5ee Welch & Nuribid, at 127.
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the long delays in procuring justice; access toallegid; and tackling judicial

corruption by demanding judicial accountabifity.Judicial accountability is essential
if judges are to decide cases fairly and impastiadind for the public including the

poor, to perceive the judiciary as an impartiatessible body that strives to protect
their rights and not that of vested interéésAs observed by Welch and Nuru, ‘if the
judicial system is weak and unpredictable, theoré&ffto provide remedies through
the courts will be problematic. It is at the judicievel that corruption does the
greatest harm [to the poor] and where reforms tlhgeayreatest potential to improve

the situation*?*

In addition, it will involve legal reforms that wienhance the poor’'s access to legal
remedies. This will include liberalising thecus standirule to create greater access
for individuals and NGOs acting in the public irgst in instances of environmental
degradation, corruption and other abuses of offetiinating antiquated laws with
anti-poor bias; and reducing legal technicalitiesl aimplifying legal language?
Furthermore, increasing the poor's access to legdbrmation including
environmental information, as well as raising thieigal literacy level, is vital to
improving their ability to access legal remedig&sAlso, the role of civil society
organisations including NGOs in promoting or praegraccess to justice for the poor
should be supported and strengthelfédhis is very important as in most instances
of environmental degradation, the hope of the po@etting legal or judicial redress
rests mostly on the activities of the NGt33.

Instituting or improving the rule of law for the faevement of sustainable

development in a society also requires an efficieasponsive, transparent and

119 5ee Professor Njuguna Ng'ethe, Dr Musambayi Kangaa& Gareth WilliamsStrengthening the
Incentives for Pro-Poor Policy Change: An analysigrivers of change in Keny®FID, May 2004)
25. Available at http://www.gsdrc.org/docs/open/DRAGdf.

120 see Welch & Nuruop cit note 92 at 135-136; and ANSA-Africa ‘Kenya: PM imites the
judiciary’ Kenya Broadcasting Corporatio24 October 2008.

21 |pid, at 135.

122 Andersorop citnote 106 at 24.

123 |pid.

1241bid. See also Ghaus-Pash citnote 73 at 60.

125 For example, the communication brought againstNigerian government for environmental and
other abuses against the Ogoni minority group afeNa, was instituted on their behalf by an NGO.
SeeSocial and Economic Rights Action Center (SERAQ) amother v Federal Republic of Nigeria
Communication 155/96, Decision of the African Corssibn on Human and Peoples’ Rights.
(Interpreting this right under the African Chartekyailable at http://www.cesr.org/text%20files¥%din
%20Decision%2000%20the%Ecosoc%20matter.pdf. (Hafter SERACcommunication).



accountable public administratioff. Such a public administration system is not only
of paramount importance for the proper functionafiga country, it is also the basic
means through which government strategies to aehmystainable development
objectives including the MDGs and environmentalt@ction can be implementéd.
This is evident from the fact that a skilled andopgerly managed public
administration system contributes to economic dgv®ent by boosting private
sector productivity?® In addition, such a public administration systesmot only
efficient in the use of public resources and effectn delivering public goods, but
also, is capable of meeting the public expectatioits regard to ensuring equitable
distribution and access to opportunities, as wellttee sustainable management of
natural resource$’ The latter will include the enforcement of envinmental
regulations or the adoption of new and proactivgulaions when the need arises.
Furthermore, such a public administration systegnificantly improves the chances

of preventing corruption from taking root and frélwurishing**

Therefore, the rule of law by encouraging or pranwtthe existence and
development of an efficient, responsive, transgarand accountable public
administration, contributes to the sustainable graent of a society. It should be
noted that one of the key government institutianbe affected by the absence of the
rule of law is the public administration. In suclsituation, the public administration
system is usually characterised by institutiondictEncies, non-transparency, limited
accountability, low salaries and inadequate peréoroe appraisals, in addition to the
standard problems of political interference in sfi@situations, and government's
widespread and intricate interventions that deletyoas, create unwarranted power
and provide opportunities for corruptibi. This results in a lack of public confidence
and widespread cynicism about the performance ofemonent. Such a public
attitude not only undermines democratic institusiorbut also, has pernicious

consequences, which in extreme cases could resunioutbreak of conflicts as

126 See Sharmap citnote 107 at 14; and Sheltop citnote 103.

127 Ghaus-Pashap cit note 73 at 24. See also UN General Assembly in IRéso 57/277 of
December 2002.

128 5ee Sharmap citnote 107 at 5.

129 5ee Ghaus-Pasba citnote 73 at 24.

130\welch & Nuruop citnote 92 at 65.

131 See Sharmap citnote 107 at 15; Girishankar eta@p cit note 77 at 273; and Ng'ethe etogl cit
note 119 at 21-24.
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disgruntled elements may find a veritable instrumaindestabilisation in the poor

who are mostly affected by the inefficient publingnistration:*2

The rule of law also requires the promotion or ioyement of accountability and
transparency in the conduct of governmental affaitsch is essential for tackling the
hydra-headed problems of corruption and other abas@ower that deepen poverty
and environmental degradation in Africa. Accounigbiand transparency are key
pillars of good governance and the rule of law hsyt constitute essential
characteristics of well-functioning institutionscagood public sector performante.
This is apparent from the fact that accountabditynpels the State, the private sector
and civil society to focus on results, seek cldgectives, develop effective strategies,
and monitor and report on performance, while transpcy promotes openness of the
democratic process through reporting and feedbaelr processes and procedures,
and the conduct and actions of those holding detisiaking authoritfl?’4 It should

be noted that accountability implies holding indivals and organisations responsible
for their performance as objectively as posstilés aptly stated by the UNDP in its
2002 Human Development Repdd]ccountability is about power—about people
having not just a say in official decisions butoatke right to hold their rulers to
account.... Today the insistence that public officiaé held accountable is extending
to corporations, multinational organisations antdecd who have more power in
public decision-making:*® Accountability has four closely linked and intetated
dimensions vis-a-vis financial accountability, adrsirative accountability, political
accountability, and social accountabiltfy. Transparency on the other hand, refers to
all means of facilitating citizens’ access to imh@tion and their understanding of

decision-making mechanisri&.

132 see Girishankar et ap cit note 77 at 285; Shadrack C. Agbakwa ‘A Path L@aen: Economic
and Social Rights and the Prospects of Conflicv&rton and Peacebuilding in Africa (2003) 47 (1)
JAL 38 at 44-45, (hereinafter Agbakwa l1l); and Andrpath B. Mangu ‘The Conflict in the
Democratic Republic of Congo and the ProtectioRights under the African Charter’ (2008HRLJ
235 at 239.

138 See Girishankar et @id, at 276.

134 Ghaus-Pashap citnote 73 at 28.

13%\Welch & Nuruop citnote 92 at 174. See also SBE citnote 93 at 3.

3¢ Human Development Report 200Peepening democracy in a fragmented wofl@xford
University Press, New York, 2002) at 65.

137Welch & Nuruop citnote 92 at 174.

%8 bid. at 182.



Accountability and transparency at the nationalelevequires the presence of
democratic mechanisms that can prevent concenigmtd power and encourage
accountability in a political system. This includése right to vote and other
mechanisms for promoting or encouraging citizenattipipation and voice in
governancé>’ It should be noted that participation of the pabti formal political
and administrative processes is vital to empowetitggpoor as it enables them to
debate and potentially influence broad policy dikess, budget priorities, and
programme designs including those relating to issoer the protection of their
environment® It is also vital to monitoring accountability irogernance as poor
people can give valuable feedback on failures mvise delivery and obstacles to
access* For public participation in governance to be smsiale, it needs to be
embedded in and supported by formal structureseanational levet*” This can be in
the form of legal and constitutional mandates gui@eing citizen participation in
governance including regular, competitive and fe&ctions, and equal protection
under electoral rule$® A competitive and fair election conducted undeleanocratic
form of government enables citizens to hold thalitigians accountable for their

policies!**

Another democratic mechanism, a clear constitutieeparation of power between
the different branches of government coupled witbctive checks and balances so
that no branch of government exceeds its autha@mty dominates the others, is
essential in ensuring accountability and transparem a political systerf{®®
However, this is dependent on the existence of etemp oversight bodies and
entities that are required to ensure that the uarargans and agencies of government
are held accountable for discharging their dutieasonably and in the manner

intended*® One of the most important oversight institutioasthie judiciary, which

139 See Ghaus-Pasba citnote 73 at 55.

140 see Girishankar et ap citnote 77 at 275; and Ghaus-Paspaitnote 73 at 28.

141 See Girishankar et #id.

142 |hid,

43 1bid. For an example of such constitutional mandates,ss 19 (2) & (3) (a) (right to election and
vote respectively) & 33 (public participation) dfet Constitution of the Republic of South Africa Act
No. 108 of 1996.

144 See Millennium Projeadp citnote 23 at 116; HDR 200&p cit note 136 at 54; and Rt Hon Raila
Odinga, Prime Minister of Republic of Kenyagadership and Democracy in Africiuesday 22 July
2008, at pp6-7. Available at http://www.chathamheasg.uk/files/11845_220708odinga.pdf.

145 See Girishankar et ap citnote 77 at 277; and Ghaus-Paspaitnote 73 at 28.

148 Ghaus-Pashibid.
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should remain independent, impartial and unaféliatvith political ties and parties,
and enforce the rule of laifl’ Parliamentary or legislative oversight mechanisomh

as independent audit institutions are also critfoalensuring accountability as they
enable the legislative branch of government to Hbkl executive accountable for

budget execution and results achie¥¥d.

Furthermore, right of access to public informatianst be enhanced and promoted.
This requires the governments to publish or prowder alia public access to laws
and regulations; budgets, official data and pertorce indicators; fully audited
account of the central bank and of the main staterprises such as those related to
extractive industries; procurement rules; and inesrand assets of public officials
and parliamentariarté® In addition, government are required to providgale
protection for the press and strengthen media ém@edn order to facilitate public
access to a flow of information including enviromta information*>® Access to
public information is vital in ensuring accountayiland transparency in governance
as it enables citizens to aware of what their govemt is doing and how their
national resources are being utilised. This wilhimise the potential for corruption
which ‘...thrives in environments where information is eitheo segregated or
aggregated, is not comparable and prevents cobokisbn financial resource
utilization from being drawn'®! This is evident from the findings of Reinikka and
Svenson that a newspaper campaign in Uganda irigrparents and schools of the
fund provided by the government for education saislly reduced the fraction of
the funds captured by bureaucrats and politiciaamg] increase true spending in
educational infrastructurg? It is not only the fight against corruption thatncbe
enhanced by access to information as it will equatiable the poor to protect the
environment on which they depend for their susteaaAs aptly stated by DFIBt

al:

147 |bid. See also Girishankar etap citnote 77 at 277; and Welch & Nuop citnote 92 at 134.

148 See Girishankar et ap citnote 77 at 277.

149 5ee UN Millennium Projeaip citnote 23 at 116-118.

150 pid. See also Ghaus-Pashgcitnote 73 at 19.

151 Transparency InternationdPoverty, Aid and CorruptiorPolicy Paper, at p 9. Available at
http://www.transparency.org. (Hereinafter T PolRgper).

152 R. Reinikka & J. Svenson ‘Fighting Corruption togrove Schooling: Evidence from a Newspaper
Campaign in Uganda’ (2005)J®urnal of the European Economic Associatlon
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‘[p]Jublic access to information is vital for effés® environmental
management. A free media has been instrumental ighlighting
environmental problems in both the public and thgagpe sectors. In some
countries, the state has effectively used pubksgure by making information
publicly available in order to encourage greatdhyion compliance**®

Finally, strengthening the watchdog role of cividcgety is essential to ensuring
accountability and transparency in a political egst>* This will involve removing
restrictive legislation that not only tightens gowaent control over the civil society,
but also, reduces their ability to check nepotistarruption and ‘elite capture’
through monitoring the public and private sectoalatevels. Equally important is the
relaxation of thdocus standrule which constrains the ability of the civil sety in

instituting public interest litigation against thevernment.

Promoting the rule of law at the global level alsuires accountability and
transparency. Unlike the position at the natioretel where accountability and
transparency is required to tackle the issues wliption and other abuses of power,
accountability and transparency is required atglobal level to ensure open, rule-
based, predictable, non-discriminately trading &nedncial systems, and to ensure
that the financial resources and capacities nepessa achieve sustainable
development objectives including the MDGs are niséil at the global levéf®

However, like the position at the national levelc@untability and transparency at the
global level, requires the presence of democrat&chmanisms that can prevent
concentrations of power and encourage accountahiitglobal governance. Such
mechanisms will be evident from the later discussin this chapter on global

democratic governance.
5.3.2 Respect for human rights

The MDGs as a framework of accountability can abeoused by citizens, civil

society actors, and donors in demanding or prorgotespect for human rights in

153 Department for International Development, Unitethdtiom (DFID), Directorate General for
Development, European Commission (EC), United MatiDevelopment Programme (UNDP), & The
World Bank Linking Poverty Reduction and Environmental Manageim Policy Challenges and
Opportunities(The World Bank, July 2002) 32.

154 See Welch & Nurwp citnote 92 at 92-93.

5% See Ghaus-Pasba citnote 73 at 20.
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Africa.*®® Respect for human rights, which includes a manttete States respect not
only civil and political rights, but also, sociaiconomic, and cultural rights as well as
solidarity or group rights, is not only a centrajective of good governance, but also,
essential for the achievement of sustainable dewedmt objectives including poverty
reduction and environmental protectioh. This is because these rights ensure
empowerment, voice, access to social servicesegndlity before the la#® Thus,
respect for certain civil and political rights suak access to information including
environmental information, public participation ingovernance including
environmental decision-making process, and accesgugstice in instances of
environmental harm, is essential to environmentatgetion and realisation of the
right to environment. In addition, respect for &llman rights including socio-
economic and environmental rights, is essentighéprevention of armed conflicts
and civil wars, as it not only provides citizenghwmpolitical stability, but also, socio-
economic security including employment, healtheare sheltet* As aptly observed
by Agbakwa, ‘[d]enial of socio-economic rights (any rights at all) is hardly
conducive to peaceful co-existence. It is usuallwaspring of popular discontent
and violent conflicts®° This is evident from the present situation in Miger Delta
region of Nigeria where the environmentally degngdactivities of multinational oil
companies in collaboration with the State, as aslthe overall neglect of the socio-
economic needs of the region by successive governtsnie Nigeria, has led to armed

conflict and other social ills such as kidnappiags armed robberig§

5% |bid, at 47 & 61. See also Bread for the Wasluicit note 76 (effect of the MCA stringent criteria in
promoting respect for human rights); Tarnoff citnote 100 (suspension of Gambia from eligibility for
MCA assistance due to human rights abuses, andct&sts on civil liberties); and Chris Albin-
Lackey ‘Why Turn a Blind Eye to Tyranny?hternational Herald Tribune4 July 2005 (Britain
suspended a planned increase in aid to the Etmdp@avernment over human rights abuses).

157 See Millennium Declaratiosupranote 1 at para 24; Monterreyipranote 19 at para 11; WSSD
supranote 20 at paras 5 & 138; and 2005 World Summic@uesupranote 22 at paras 12& 24 (b) .
158 5ee Agbakwa lbp citnote 132 at 58-62.

159 see preambular paragraph 3, UDIdRpranote 10; Agbakwa libid, at 38-47; Rachel Murray
‘Preventing Conflicts in Africa: The Need for a VeidPerspective’ (2001) 45 (IAL 13; and United
Nations Development Programme (UNDMjuman Development Report 2005: International
cooperation at a crossroads-Aid, Trade ad Secunitgn unequal worldNew York, 2005) 165-167.

10 0p citnote 132 at 42.

181 For a detailed discussion of the situation in Miger Delta region of Nigeria, see Dr Victor
Ojakorotu Natural Resources and Conflicts within African 8tatOil, Niger Delta and Conflict in
Nigeria Paper Presented at The United Nations Univerkity{) Global Seminar on ‘Africa’s Natural
Resources: Conflict, Governance and Developmergld hat the Wits Club, University of the
Witwatersrand, Johannesburg, South Africa, 29-3tker 2008. (Not yet published).
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The utility of respect for human rights in advamcsustainable development is best
illustrated by the well-known example provided byn&rtya Sen in his pioneering
work on the causative role of civil and politicaghts such as the right of free
expression and participation in political life ivoiding famines®? His analysis
points to the empirical regularity that famines ere@ccur in a functioning democracy
with a reasonable degree of civil-political freedaspecially with the existence of a
relatively free press that is allowed to openlyicise the government® The reason
for this regularity lies in the fact that democeatly elected politicians cannot be
oblivious to the popular pressure that the civitisty including a free media would
mobilise in the event of famine, with the resulattlihe government tends to take
appropriate preventive measures before an impentiingne has the chance to

strike 164

Ensuring respect for human rights is only possitiien States establish transparent,
accountable systems of governance, grounded iruteef law, and provide access to
justice for all members of society, paying speeaténtion to the most vulnerable
groups in society®® Welch and Nuru identify three different mechanistnsugh
which States guarantee respect for human rigftShese include the existence or
promulgation of laws consistent with internatiohaiman rights standards. This will
include laws that are not discriminatory but indteanpower the vulnerable groups in
society — women, children, minorities and indigemopeoples such as those
providing for their or their representatives’ accde information and justice, and
participation in governance including environmendakcision-making process. The
other mechanisms which already have been discussélis chapter involve the
institutional separation of powers with an indepamd judiciary; and the
establishment of effective functioning courts aadigiary. In addition to the courts,
independent human rights institutions or ombudsoféices, as well as effective law

enforcement outfits are equally relevant.

162 Amartya SerDevelopment as Freedofiinopf, New York, 1999) 146-160.
163 [|a;
Ibid.
184 |pid.
165 See Welch & Nurwp citnote 92 at 118.
186 1hid.
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5.3.3 Democracy

Democracy or democratic governance is another itapbaspect of good governance
which can be promoted using the MDGs. This is duthé fact that as a framework
for holding governments accountable to their mii@m anti-poverty commitments,
the MDGs can be used by African citizens, civilisbcactors and donors to demand
for democratic governance in Afric&. The same is applicable to African nations,
civil society actors and citizens of developed ades, who can used the MDGs to
demand for democratic governance in the internatioimading and financial
systems®® Democratic governance according to Welch and Nuis,a system of
governance that incorporates into the notion ofdggovernance, not only efficient
processes, but also principles and institutionsgbaure the civic rights and freedoms
of all people, including the poorest of the pood anarginalized groups®® Such
conception of democratic governance is people-edrds reflected in the etymology
of democracy, which literally means rule by the @ed’” In essence, rule by the
people ‘sums up well the human development appraacovernance because it
expresses the idea that people come first: goveenarust conform to the needs of

people, not vice versa’™

The demand for democratic governance is vital as dRistence of democratic
processes, principles and institutions, which enaloid promote pluralistic and non-

discriminatory participation, is indispensable tae tachievement of sustainable

167 See MCCop citnote 100; Ghaus-Pasb@ citnote 73 at 47-48; Garth Luke ‘A Global Movement
Towards Justice: Small Steps towards Big GoalarambeeVol 13, Issue 2, June 2004, at p2,
available at http://tear.org.au/resources/harandd@é03_global_movment.htm (reporting that the
government of Rwanda and civil society groups used MDGs as a framework for discussion on
thorny political issues); Elizabeth Spiro Clark &hMillennium Challenge Account: Spur to
Democracy?’ (April 2005)Foreign Service Journadl at 33 (Expressing the opinion of Emmanuel
Gyimah-Boadi, director of the Ghana Center for Deraoy and Development, that the MCA will be
‘a real incentive for democratic progress’ in A&jcand Sheila Herrling & Steve Radelet ‘RoundeFiv
of the MCA: Which Countries are Most Likely to bel&cted for FY2008?MCA Monitor Analysis
Center for Global Development, November 26, 2007 4l (stating that despite the fact that Tunisia
has passed the MCA eligibility indicators for tHerd year in a row, it has been consistently
overlooked by the MCC as it is not a democracy).

168 See Ghaus-Pasitsid, at 62; Shettpp citnote 51 at 28; anHassen Lorgat & Marta Garrich ‘Civil
Society Speaks - Millennium Development Goals nat ®anacea but must be Engaged with’
newritings 17 May 2007, available at http:/newritings.warels.com/2007/05/17/civil-society-
speaks-millennium-development-goals-not-our-pandeganust-be-engaged-with/.

90p citnote 92 at 32.

9Welch & Nuruibid.

"1 HDR 20020p citnote 136 at 54.
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development objectives including poverty reductamd realisation of the right to
environment’? The UNDP has identified the promotion of partitipa through
democratic governance as the third pillar of & 2&ntury human development
strategy*”® Similarly, the2005 South African MDG Repostates that the key to the
institution of policies and programmes for the imy@ment of the quality of life of all
people of South Africa is the creation of a demticratate and the extension of a
universal franchisé’* The link between democratic governance and thewaement
of equitable socio-economic development has beerpoehensively analysed by the
UNDP in its 2002Human Development Repoithe Report findshat ‘[a]Jdvancing
human development requires governance that is datocin both form and
substance—for the people and by the pedpfeThis finding is based on the premise
that democratic governance is not only valuabliésiown right, but also, can advance
human developmenf® The Report gives three reasons for its concluskirst,
‘enjoying political freedom and participating iretldecisions that shape one’s life are
fundamental human rights: they are part of humamld@ment in their own right. ...
Democracy is the only political regime that guaesst political and civil freedoms
and the right to participate—making democratic ralgood in itself*’’ Secondly,
‘democracy helps protect people from economic aolitigal catastrophes such as
famines and descents into chaos [including civitsnand armed conflictsf*® and
thirdly, ‘democratic governance can trigger a g cycle of development—as
political freedom empowers people to press for quedi that expand social and
economic opportunities, and as open debates helpmeomities shape their

priorities.™"®

Democratic governance is also vital for the thispect of sustainable development —

environmental protection, which is essential to tealisation of the right to

172 See Monterrey Consensog citnote 19 at paras 11 & 61; 2005 World Summit Outcem@anote
22 at para 24 (a); and Millennium Declaratgupranote 1 at paras 6 & 13.

173 The first two being investing in education and Itreaand promoting equitable economic growth.
See HDR 2002p citnote 136 at 53.

174 See Government of the Republic of South Affitdlennium Development Country Report 2005
(2005) 9. Available at http://www.undp.org.za/mddoc. (Hereinafter South African MDG Report
2005).

S HDR 20020p citnote 136 at 3. see Generally Chapter two of theoRefealing with ‘[d]emocratic
governance for human development’

178 |bid.

Y7 1bid.

78 |pid.

179 |bid.
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environment®® This is due to the fact that the protection or seomation of the
environment generally fares badly under autocragjmvernments than under
democratic ones, as evidenced by the poor envirotah@erformance of both the
apartheid and military regimes in both South Afrigad Nigeria respectivelf*
Furthermore, the environmental calamity of the ferrBoviet Union and the Eastern
Communist Bloc attests to the negative effectsubberatic regimes on the protection
of the environment. Such poor environmental perorae is mostly due to autocratic
governments’ abject disregard for the natural emvitent in preference for political
and economic consideratioffé. This is exacerbated by ‘a [general] lack of
transparency—autocratic governments are notoriouglgor in monitoring
environmental pollution, collecting information aligpolluters, tabulating the data
and releasing it to the publit®® In contrast, democratic governance, by encouraging
political freedom and participation in the decisdhat shape one’s life — underpinned
by freedom of speech and thought, freedom of in&diom, free and independent
media and open political debate, gives citizensiaevthat allows them to be heard in
public policy-making® The resultant public pressure can influence dewssiand
actions of public officials as well as private atgewith regard to environmental

pollution and other environmental abus®sAs aptly observed by James Kraska:

‘...open societies are far more likely to produce eefiive political

counterweights to polluting commercial enterpriseThis is because the
transparency and the widespread distribution ajrmftion in a free society
encourage better environmental practices... Demacraggimes tend to
distribute information about the environment, amunvhich popular

expressions of concern can collect. In a free $pcigeople may gather
unhindered to form interest groups and to lobby $trnicter regulations.
Principles of open debate permit environmentalistslistribute educational
materials and promote new ideas. The flow of infation in a democracy also

180 See James C. Kraska ‘Global and Going Nowheraaable Development, Global Governance &
Liberal Democracy’ (2006) 3Benver J. Int'l L. & Policy247 at 279.

181 See South African MDG Repanp citnote 174 at 45-46; Raewyn Peart & Jessica Wilsowitn-
mental Policy-making in the New South Africa’ (199BSAJELP237 at 238-240; and Joshua Eaton
‘The Nigerian Tragedy, Environmental Regulation Tofansnational Corporations, and the Human
Right to a Healthy Environment’ (1997) B®ston University International LJ61 at 266-271.

182 5ee Kraskap cit notel80 at 302; Peart & Wilsaibid, at 239; and Eataibid, at 289 &291.

183 |pid. Citing Cynthia B. Schultz & Tamara Raye CrockEttonomic Development, Democratization
and Environmental Protection in Eastern Europe9@a8B. C. Envtl. Aff. L. Re\b3 at 62. See also
Peart & Wilson op cit note 181 at 239-240.

184 HDR 20020p citnote 136 at 56-57.

185 |hid. See also South African MDG Repoi citnote 174 at 45.



informs a free media, making it more likely that tgovernment will be
challenged on environmental issu&$.’

However, the links between democratic governancel anstainable human
development though strong, are not automatic. ihitsle to the fact that the links can
be broken when a small elitist or corrupt group dwmtes economic and political
decision-making process&€. Such domination biases government policies,
programmes and spending, away from the poor asalsacterests including
environmental protection, as well as economic prew play little role in the
allocation of public resources or utilisation ofvennmental resource$® In such
situations, for example, as capital-intensive dedéeand infrastructure projects may
offer more opportunities for kickbacks than, forstance, spending on primary
education, government spending allocations may iased away from pro-poor
expendituré®® This was evident in some African countries likesh#o regarding the
Lesotho Highlands Water Projedf and Nigeria regarding the purchase of new
presidential jets, the construction of Abuja natiiostadium, and the implementation
of the National Integrated Power Project (NIPP) rghtthe sum of $16 billion was
allegedly spent under the last civilian administratof President Obasanjo, as stated
derisively by Nigerians, to ‘buy darknes&"This was also evident in the Arms Deal
scandal which is presently haunting key men in bthlke erstwhile Mbeki

192
d

administration and upper echelons of the rulingyper South Africa.”™ As reported

by Megan Power & Jocelyn Maker, by the time Prasidéhabo Mbeki (as he then

186 Op citnote 180 at 304.

187 HDR 20020p cit note 136 at 3, 63-64, & 65-69. See also Rod AleReditical institutions and
developmental governance in sub-Saharan Africa042®2 (2)Journal of Modern African Studies
163 at 146; and Patrick Chabal ‘The quest for gpoeernment and development in Africa: is NEPAD
the answer?’ (2002) 73 (®)ternational Affairs447 at 448-450 & 462.

18 See Chababid, at 451-454, 457 & 460; Alendbid, at 165-167Girishankarop citnote 77 at 272;
Peart & Wilsonop citnote 181 at 239; and Kraska citnote 180 at 304.

189 hid, at 273. See also Peter Eigen ‘Kickback fightbagckJNEP Magazin@p citnote 103 at 25.

190 see Sebastine Levine ‘taking on the Goliaths ofupgion’ ELDIS Available at http:///www.eldis.
org /fulext/Lesotho_corruption_dec06.doc.

191 See Victor Efeizomor ‘Obasanjo Spent $ 13bn ondtdector, Says ElumelithisDayMonday, 2
June 2008; Leon Usigbhe & Tordue Salem ‘How Obasapgent $13bn on power — Minister’
Vanguard Tuesday, 11 March 2008; Louis Odion ‘The pdiitiof darknessNigeriaExchange26
February 2008, available at http://www.ngex.com/skpublic/article.php?ArticlelD=884; Idowu
Samuel & Bola Badmus ‘OBJ Aided Chinese Firm To tLbid16b’ Tribune 15 March 2008; John
Abba-Ogbodo ‘Obasanjo Awarded NIPP Contracts Withdenders Board, Says MDGuardian
Saturday, 15 March 2008; and Nsongurua J. UdomFeaSummer has ended and we are not Saved!
Towards a Transformative Agenda for Africa's Depebent’ (2005) 7San Diego Int'l L.J5 at 45.
(Hereinafter Udombana II).

192 0n the scandals from the fall out of the arms ,de=¢ ‘Mbeki took R30-million and gave some to
Zuma’' Sunday Times3 August 2008, at p1; and ‘The big con’ Sundayes 10 August 2008, at 1.
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was) sealed the ZAR36 billion arms deal in 1998, had spent the equivalent of: that
year's entire housing budget; or more than halftred investment in municipal

infrastructure; or almost half the education budgst

Thus, if democratic governance is to continue torésponsive to the needs and
aspirations of ordinary citizens, there is the naedstrengthen its links with
sustainable development. The best way to achiegeighby African governments
strengthening democratic institutions and promotimgmocratic  politic$®*
Strengthening democratic institutions is necesaarthey implement policies that are
necessary to democracy and developm&ntlost importantly, they constitute formal
accountability mechanisms through which citizens check the powers of their
elected leaders and influence decisions includimage relating to the protection of
their environment, thereby forcing governments itdernalise’ the social costs of
their opportunistic behaviod?® Strengthening democratic institutions requires the
development of stronger vehicles for formal paditiparticipation and representation
through political parties and electoral systemfyrevent subversion by corruption or
moneyed interests (elite captut®). Also important is strengthening checks on
arbitrary power by separating powers among the @kex; an independent judiciary
and the legislature, as well as by creating effecindependent entities such as
ombudspersons, electoral commissions and human ts rigdommission$®®
Furthermore, strengthening democratic institutiongquires decentralising
democratically by devolving power from the centgalvernment to provinces and
villages, underpinned by stronger local democratstitutions and practices such as
widening participation by marginalised group andr@asing the accountability of
local public officials'®® The development of free and independent mediayedisas

a vibrant civil society, able to monitor governmamid private business and provide

193 See ‘“The warnings Mbeki chose to brush asidetinddy Timesbid, at p5.

194 HDR 20020p citnote 136 at 64. See also Chalogl citnote 187 at 456

195 Nsongurua J. Udombana ‘Articulating the Right tenfibcratic Governance in Africa’ (2003) 24
Michigan J. Int'l L.1209 at 1271. (Hereinafter Udombana III).

196 See Udombana libid, at 1272; HDR 2008p citnote 136 at 64; andllenceop citnote 187 at 166-
167 & 173-176.

197 HDR ibid, at 69-71. See Udombaribid; and Rt. Hon. Raila A Odinga, Prime Minister o&th
Republic of KenyaDemocracy and the Challenge of Good Governancefiicad Paper Delivered at
the 25th Anniversary of The Guardian Newspaperagds, Nigeria, on 9 October 2008. Available at
http:/iwww.africanloft.com/raila-odinga-africa-isemntinent-of-huge-contrasts-kenyan-prime-minister
addresses-nigerian-media-house/.

8 HDR ibid, at 71-74. See also Alenog citnote 187 at 175-177; and Udombanabidl.

99bid, at 74-75.



alternative forms of political participation, aretal to strengthening democratic

institutions?®°

The strengthening of democratic institutions isembugh, it must be accompanied by
the promotion of democratic politics. Democraticlifies is essential towards
enabling citizens especially the poor and the maiied to claim their rights and
overcome institutional obstaclé¥. In the absence of democratic politics, public
decisions in democracies including those relatinthé protection of the environment
as well as the utilisation of the resources may epdesponding more to interest
groups such as big business or the corrupt elia to the publié®® When people
enjoy civil and political liberties, they can putgsure on public decision-making for
their interest$%® As observed by the UNDP in i2002Human Development Report
‘[a]ln alert citizenry is what makes democratic igions and processes work.
Political pressure from below is usually the md&ative trigger of change® Such
pressure can crystallise into new environmentaividat that leads to greater
government responsiveness to environmental mafteis.can also influence the
development of macro-economic policies that contdbto enhancing the basic
capabilities of the poor such as the allocatiorapnfadequate proportion of public
expenditure for basic education and health seryviteschannelling of more credit to
sectors like agriculture and promoting developmehtsmall and medium-scale
enterprises and micro-credit; or/and the institutdd pro-poor trade policy that would
focus on providing incentives for the export of dabintensive manufactures and
providing some protection to small farmers to eas@wod security and rural
livelihoods?*® As observed by Ghaus-Pasha, an important isstigeipromotion of

pro-poor policies is ‘the nature of political ancbaomic institutions. Those in which

200 |pid, at 75-79. See also Chalmad citnote 187 at 452 & 457; and Udombanadfi citnote 195 at
1274-1276.

201 |bid, at 79. See also Aleneg citnote 187 at 176-178; and UdombanaHidl, at 1283.

202 5ee Fukuda-Parr Il ogit note 48 at 5.

293 |hid,

204 DR 20020p citnote 136 at 79.

295 5ee Kraskap citnote 180 at 279 & 304.

208 See Ghaus-Pashp cit note 73 at 23-24; Lorna Gold ‘Are the Millennium \2éopment Goals
addressing the underlying causes of injustice? tétaleding the risks of the MDGs’ (200B)ocaire
Development Revief8 at 33-35; and Fukuda-Parr dip citnote 48 at 5.
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policy making is transparent and participatory e likely to promote the adoption

of pro-poor policies.z‘07

Currently, the expansion of democratic politics lebto an upsurge in civic activism
around the world demanding greater accountabifityavernment authoriti€€® The
civil society actors are using new and innovatippraaches to get their messages
heard, and expanding their role from watchdogs mi@nitor to active participants in
setting agendad® This includes the examination of public spendimgl an some
cases, participation in the development of offitiatigets$° Their examinations of
public budgets which ensure efficiency in the us@ublic resources are helping to
open the budgetary process which traditionally leen shrouded in official secrecy,
to the voices of ordinary peopl&. Such initiatives have led to participatory
budgeting—more systematic, institutionalized pulplarticipation in the preparation
of budgets--which not only promotes transparency accountability in budgeting
and public spending, but also helps in re-orienpnglic spending in Africa to areas
vital to the poor such as schooling, health carads, water supply and electricfty.
The promotion of democratic politics requires exging capabilities such as
education to enable people to play a more effectiein such politics; strengthening
political and civil society institutions to help mecratic institutions better represent
the people; and strengthening civil and politicédetties including access to

information and a free media, and freedom of e>gpo@sand associatidit®

27 |pid, at 24.
2% DR 20020p citnote 136 at 79. See also Odiragacitnote 144 at 7, (arguing that such demand for
%%countability is possible because citizens hageitiht to elect or dismiss governments).

Ibid.
21%hid. See also Welch & Nurap citnote 92 at 92-95.
211 bid, at79-81. For examples of NGOs involved in budget rrwitig in Africa, see African Budget
Project, which is the regional partner of the in&ional Budget Project (IBP) and works to build
capacity to participate in the budget process thinout African countries; Institute for Democracy in
South Africa (IDASA) Budget Information Service;dablganda Debt Network.
12 |pid, at 80-81. See also Helena Hofbafarstained Work and Dedicated Capacity: IDASA’s
Experience in Applied Budget Work in South Afriease study prepared for the research project
‘Lessons from Civil Society Budget Analysis and Adacy Initiatives’ (May 2006), available at
http://www.internationalbudget.org/casestudies.fitpmovides an analysis of the nature and impact of
applied budget work conducted by BIS in Southasfy; and Paolo de Renzio, Vitus Azeem, & Vivek
RamkumarBudget Monitoring as an Advocacy Tool: Uganda Didbtwork Case study prepared for
the research project ‘Lessons from Civil Societydget Analysis and Advocacy Initiatives’ (April
2006), available at http://www.internationalbudgeg/casestudies.htm (provides an analysis of the
nature and impact of applied budget work condubiedDN in Kenya).
213 |bid, at 3 & 79. See also Oding@ citnote 144 at 7.
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The promotion of democratic governance at the natitevel in Africa needs to be
matched by equivalent political will of the majanternational power brokers to
institute democratic governance at the global leespecially in the international
trading and financial systems, if the goals of aumstble development are to be
achieved in Africg'* As aptly stated by Welch and Nuru, ‘as long asoopmities,

voice and representation are not equitably distetbuat the global level, [least
developing countries (LDCs] will continue to be stmained in their efforts to

overcome their [sustainable] development challer@sinstituting democratic

governance at the international level for sustdmafbevelopment requires the
restructuring of the present global governanceesysin order to be more effective
and more reflective of democratic principfé8.This entails promoting greater
pluralism in global governance which will expance tspace for all developing
countries including African countries, and non-stttors to influence global policies
and hold powerful actors accountabié.The need for greater pluralism in global
governance was underscored by #0®2 Human Development Repavhich shows

the role of non-state actors in reshaping globditip® by exerting pressure on
politicians and corporations in developed countriesrespond to the needs of
developing countries:® The success of the civil society in the areasetit delief and

access to essential HIV/AIDS medicines shows teapdning the role of civil society
in global governance has the potential to help ldgieg countries change industrial
nations’ policies on trade and market access, actesechnologies, international

resource mobilisation, and global environmentalésé'®

In addition to greater pluralism, democratic refermre needed in international
institutions to make them more responsive to thedseof developing countries
including African countrieé”® This is very important in improving the global

legitimacy of these international institutions aany people in developing countries

214 See WSSDsupranote 20 at paras 4 & 141; and 2005 World SummitcGmue supranote 22 at
paras 35-36 & 39.

2150p citnote 92 at 171.

218 See Welch & Nuribid, at 162; and HDR 2008p citnote 136 at 102.

*I"Welch & Nuruibid; and HDR 2002bid.

218 Op citnote 136 at 102-112.

219 For example, Oxfam, an influential internationavelopment NGO has had a remarkable impact in
changing the negotiating agenda and actual WTCcipsliin favour of poor countries. For a critical
analysis of this impact, see Susan Ariel Aaronsodiagnie M Zimmerman ‘Fair Trade?: How Oxfam
Presented a Systemic Approach to Poverty, Develapnituman Rights, and Trade’ (2006) 28 (4)
Human Rights Quarterl998. See also HDR 20@ citnote 136 at 118-120.

220 See HDR 200mid, at 112.
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do not believe that institutions such as the Iragamal Monetary Fund (IMF), World
Bank and World Trade Organisation (WTO) represéeirtinterests, or that these
entities are adequately accountable for what the$#'dThe legitimacy of the BWIs
(IMF and World Bank) has been questioned in thremary areas: their internal
governance structures, their policy prescripti@amg their perceived associations with
the so-called Washington Consen$ifsWith regard to their internal governance
structure, nearly half of the voting power in thesstitutions rests in the hands of
seven countries. This voting power is exercisedtha formal decision-making
bodies—the executive boards—of each institutfdrin addition, there are informal
influences and traditions that shape the work es¢horganisations. These informal

processes further weight the scales in favour dstrial countrie$

These institutions have also been criticised fosiriza their economic advice and
policy conditionality on a narrow world view thatflects the interests of their most
powerful memberé® In particular, they are widely perceived as beimgrly

accountable to their largest shareholder, largaigugh informal influences such as
the location and staffing of the organisations #melr susceptibility to pressure on
select issue¥® The concerns over the interests that the ingtitstirepresent have
been heightened as the institutions have begumescpbe policies over a broader
range of issues as conditions for economic assistéimrough their adoption of the
neo-liberal ‘Washington Consensus’, which privildgbe market as the location of
economic decision-making’ Even the BWIs official line on good governance

imposed on developing countries as conditions fmnemic assistance, has been

221 |bid.

222\Welch & Nuruop citnote 92 at 171.

223 5ee HDR 2002p citnote 136 at 113.

224 An example of such processes is evident in thesbn where the heads of the World Bank and
IMF are chosen according to a political conventiamereby the United States and Europe nominate
their candidate for each respectively. Other coesitand critics have branded such arrangement as
‘undemocratic and insufficiently accountable’. 3#@R 2003ibid; and Welch & Nurwp cit note 92

at 158.

*%5 See HDR 200%id.

226 |bid.,

227 Used to describe the set of market oriented resopnescribed by the World and IMF, which the
state-directed economies of Latin America shouldpado spur economic growth. Although the
consensus formula was geographically and histdyisplecific, it gained acceptance as dilution af th
policies emanating from the Thatcher and Reaganirastmations, and has been applied to
development choices in Asia and Africa. The chatktif principles includes fiscal discipline, tax
reform that lowered marginal rates and broadenedtdlk base, trade and investment liberalisation,
privatisation, deregulation, secure property riginid redirection of public spending towards aréas t
offer higher investment return, such as healtheackeducation. See Kras&p citnote 180 at 298.
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accused of reflecting the neo-liberal principleshef Consensus as it implies ‘placing
the State and society at the service of the manketer the presumption that
economic growth alone will deliver developmefit The result as stated by tB602
Human Development Reppi$ ‘a new kind of division between creditor catues on
one hand, who enjoy increased decision-making p@mer have used it to expand
conditionality, and borrowing or debtor countriesx dhe other, who view

conditionality as externally imposetf’

These policy prescriptions which are usually tiedhe approval of new loans or debt
reduction to developing and emerging economies baea criticised as increasingly
impinging on the domestic policies of the Stateswell as affecting their domestic
capacity to retain and assign resources to fuifinan needs and rights or to ensure
environmental sustainabili?’° The negative effect of such conditionality is evid
from the socio-economic and environmental devasiatof the structural adjustment
programmes (SAPs) imposed on developing countniglsiding African countries in
the late 19808 African countries were forced to comply with SAdsl other policy
prescriptions despite oppositions from their citizein order to obtain new loans/aid
and debt reductions, or to reschedule existingsfébtn addition, their compliance
with these prescriptions is vital if they are tadab the IMF stamp of approval. Such
stamp of approval signals to the rest of the iratomal community including
bilateral donors, other international financialtingions, and even the private sector

that it is safe to lend or invest in the affectedmtry?*?

In view of the impacts of the decisions of the BWis sustainable human

development in Africa, there is the need to inoeeasimprove the representation of

228 Bendanaop citnote 77 at 1-2. See also Hernandez-Troyotitnote 87 at 662-666.

229 0p citnote 136 at 114.

Z0HDR 2002ibid, at 113-114. See also Alejandro Bendaacit note 77 at 4; Goldp citnote 206 at
34 & 35; Su-ming Khoo ‘The Millennium Developmenb@s: A Critical Discussion (2009)rocaire
Development Review3 at 46; and Chantal Thomas ‘Does the "Good Gaera Policy" of the
International Financial Institutions Privilege Matk at the Expense of Democracy?’ (1999)Cbhn.
J. Int'l L. 551 at 555-559.

231 |bid. See also Dzodzi Tsikata ‘Effects of structurgliatinent on women and the podiird World
Network available at http://www.twnside.org.sg/adjus-emhUdombanaop cit note 74 at 312-317,
United Nations Environment Programmdrican Environmental Outlook 2: Our EnvironmenturO
Wealth(UNEP, 2006) 15-17; and Gaynop citnote51 at 72-77.

232 5ee Tsikatébid; Udombanabid, at 315-316and Gaynoribid, at 74.

233 See Gaynoibid, at 76;Gold op cit note 206 at 35; Bendamgp cit note 77 at 5; and Caoimhe de
Barra ‘Addressing Aid Effectiveness: A Key Challengn Meeting the MDGs (2005)rocaire
Development Reviet03 at 114-115.
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African countries in their governance structurahéy are to be responsive to the
needs of the regioff? Such action will not only increase their globajitenacy but
also the acceptance of their policy prescriptiong\sican countries will feel a sense
of ownership, and thus, will no longer regard thaiqy prescriptions as policy
impositions by the BWIs on behalf of their economiasters>®> Most importantly,
participation in the governance structure of thetiintions will enable African
countries to influence the policy prescriptions lie friendly to their long-term
sustainable development aspirations as ‘the foraighundemocratic control of SAPs
[and other policy prescriptions] is an importantctéa in the stringency of
conditionalities and their lack of attention to teecial effects and the long-term

development aspirations of adjusting countriesthri population?%°

The BWIs can improve the representation of Africauntries in their governance
structure in a number of ways such as by increagiagproportion of basic votes
allocated to each member in order to restore aegegf parity in voting strength for
developing countries; and enhancing the voice ofeldping countries within the
institutions®’ The latter will involve adopting an open and msubstantive process
for the selection of the heads of the institutiaars] increasing the number of seats for
developing countries as well as female represeeston the executive boards.
Furthermore, the institutions should be made tmbee accountable for their actions,
not just to their board members, but also, to theppe affected by their decisions by
improving transparency in their decision-makinggass, as well as monitoring and

evaluating their rules, decisions, policies andbast*®

Democratic principles are also required in the WReforms in the governance of
the WTO should focus on introducing more transpeyeand formality in the ‘green
room’ process by which countries excluding mosted@ving countries currently
reach informal trade agreemefit$.Presently, the fact that actual decision-making

occurs in the exclusive ‘green room’ has led toW€O being accused of being one

234 See HDR 2002 op cit note 136 at 114.
235 See Welch & Nurwp citnote 92 at 171.
238 Tsikataop citnote 231.

23" HDR 2002 op cit note 136 at 114.

*%8 |pid, at 114-115.

%9 |pid, at 115-116.

240 5ee Welch & Nurwop citnote 92 at 171.
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of the least transparent international organisatiéh Thus, democratic reform of
WTO decision-making processes will require congitien of concrete proposals for
improving transparency and participation in the WEg@stent*? These include
ensuring that WTO consultations, discussions, natjons and decision-making are
made truly transparent, participatory and demogratnd putting in place procedures
that will enable developing countries to voice thieterests and exercise their rights.
The latter will involve granting developing couesimore input and influence in the
WTO meetings and trade negotiations, as well asligjgute settlement proceddfa.
This is very important if the WTO is shed its tadgoeing ‘a veritable nightmare’ for
certain sectors of humanity, notably developingntes and womefi** In addition,
the organisation needs to establish a formal ctaiseé process in which
stakeholders from poor countries, including cividcety and trade unions, for
example, are involved in discussions. Furthermdeyeloping countries should be

better represented in the WTO secretariat, esfeaiasenior position*®

5.4 Conclusion

This chapter shows that despite the soft naturehefMDGs, the goals still have
important normative value as they provide a framéwior holding governments
accountable to their millennium anti-poverty conments. Meeting these
commitments involves the creation of an enablingirenment at the national and
international levels for the achievement of povergduction and sustainable
development vis-a-vis instituting sound socio-ecoim reform and strengthening
good governance. This chapter therefore arguegtirable of the MDGs in guiding
or stimulating national and international policyaren towards the realisation of the
right to environment in Africa is that as a framekwof accountability, they can be
used to promote good governance and socio-econmfocm, two ingredients that
are vital in tackling the militating factors idefied in chapter three of this thesis. The

241 See HDR 2002@p citnote 136 at 120-121.

222 |pid, at 121.

243 |bid.

244 5ee Joe Oloka-Onyango & Deepika Udagdfha Realization of Economic, Social and Cultural
Rights: Globalization and its Impact on the Full j&yment of Human RightBreliminary Report
Submitted by J.Oloka-Onyango and Deepika Udagama,Accordance with Sub-Committee
Resolution 1999/8, at para. 15, U.N. Doc. E/CN.#/3(2000/13 (2000).

245 HDR 20020p citnote 136 at 121.
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chapter also defines and clarifies the notion obdymovernance that could be
promoted by MDGs at the national and internatideaéls towards the achievement
of sustainable development in Africa vis-a-vis rofelaw, respect for human rights,
and democracy. Both socio-economic reform and ggodernance that could be
promoted by the MDGs are complementary and thust imel pursued concurrently in
the achievement of sustainable development in Affit As aptly argued by
Udombana, ‘[n]Jew substantive, equality driven, abeind economic reform is one
side of the coin: responsible, clean and effeag@eernance is the other sid&” The
use of the Millennium Challenge Account (MCA) bettlS government in catalysing
policy reform in some recipient or eligible Africarountries (the ‘MCA effect’§®
points to the utility of using the MDGs in promajirgood governance and socio-

economic reform in Africa.

Having proposed that the MDGs, as a framework cbantability, could be used to
promote national and international policy reforrwamds the realisation of the right to
environment in Africa, the next chapter will anayselevant international and
regional policies for the achievement of the MD@sAIfrica in order to determine
how they can contribute to the protection of theimmment and realisation of the

right in Africa.

246 See Guttmp citnote 74.
247 See Udombanap citnote 74.
248 see MCCop citnote 100; and Bread for the Woidg citnote 76.



CIRAER SIX

ANALYSIS OF POLICIES FOR THE ACHIEVEMENT OF THE MDG S IN
AFRICA

6.1 Introduction

In the preceding chapter, it was proposed thatitbeie soft nature of the MDGs, the
goals could be used in guiding or stimulating rnaicand international policy reform
towards the realisation of the right to environmenAfrica. This assertion is based
on the argument that by providing a framework folding governments accountable
to their millennium anti-poverty commitments, theDKs can be used to promote
good governance and socio-economic reform at redtiewmd international levels, two
ingredients that are vital in creating the enablemvironment for tackling the
militating factors identified in chapter three bid thesis. Presently, the MDGs have
given renewed vigour to the achievement of povedgluction and sustainable
development in developing countriesthis is evident from the fact that several
developing countries including African countries,drder to achieve faster progress
on reducing human poverty, have not only alignesthational development policies
with the MDGs, but also, have increased social dimgn and launched new
programmes in support of the Goal¥he alignment is necessary as most African
countries have been pursuing the underlying objestof the MDGs for decades, and

this perhaps obviates the need for the adoptica s#parate policy document for the

! See David Dickson ‘How “Scientific” Are the Milleium Development GoalDne WorldGlobal
Policy Forum, September 19, 2005, available at:Mipw.globalpolicy.org/socecon/develop/2005
/0919scient.htm; Amir Attaran ‘An Immeasurable @A Criticism of the Millennium Development
Goals and Why They Cannot be Measured' (2005)Pids Med?2; Kepa Artaraz ‘MDGs Mask
Injustice and Inequality in Latin Americdd21 Global Policy Forum, November 2005, available at
http:/iwww.globalpolicy.org/socecon/inequal/2005#idsk.htm; and Lorna Gold ‘More than Just a
Numbers Game? Ensuring that the Millennium develapinGoals Address Structural Injusticgenter
Focus Issue # 168, September 2005, available at httww/.coc.org/pdfs/coc/cf/2005/cf168_2005-
09_more.pdf.

2 See United Nations Development Programiieman Development Report2003- Millennium
Development Goals: A compact among nations to emdan povertyNew York, Oxford University
Press, 2003) 30-31, available at http://hdr.undpreports/global/2003/pdf/hdr03_complete.pdf,
(hereinafter HDR 2003) 30-31; Commission of the dpeéan CommunitiesThe Millennium
Development Goals - State of Pl&ommission Staff Working Paper, SEC(2008) 433isBels, at pp
11-12; Government of the Republic of South Afrigéllennium Development Country Report 2005
(2005) 68-69, available at http://www.undp.org.zdger.doc; and Government of the Republic of
South Africa Millennium Development Goals Mid-Term Country Rép@@eptember 2007) 56,
available at www.undp.org.za/docs/mdg_midterm.pdf.
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achievement of the MDGS.For example, in South Africa, the government's
Programme of Action towards meeting the MDGs idjma&ted upon achieving the

four key objectives of the Reconstruction and Depaient Programme (RDP)

adopted in 1994.

Furthermore, the MDGs have influenced the adoptibnpolicies aimed at the
achievement of poverty reduction and sustainableeldpment in developing
countries including African countries. In Africdhetse include, at the regional level,
the New Partnership for Africa’s Development (NEPARNd at the sub-regional
level, a good example is the Regional Indicativatsgic Development Plan (RISDP)
launched by the Southern African Development Corasimis(SADC) in March 2004.
At the global level, the 2002 Group of Eight Mortustrialised Democracies (G8)
African Action Plan, the 2005 European ConsensuP@velopment adopted by the
European Community, the Millennium Challenge Acdpuand several other
development assistance policies by developed desntwvere influenced by the
MDGs? For the purpose of this thesis, this chapter wailhlyse only the major
policies adopted for the achievement of the MDG®\irica to ascertain how they
would contribute to the realisation of the rightetovironment in the region. These are
NEPAD and the G8 African Action PI&rThe analysis explores the extent to which
these policy documents aim to create the enablingr@ament at the national and
global levels for the achievement of poverty reduciand environmental protection
in Africa. Specifically, the analysis will focus drow these policies promote socio-
economic reform and good governance, as esselgigleats in the achievement of

poverty reduction and sustainable developmenteir thxt.

% See the National Planning Commissibiamibia 2004: Millennium Development Goals Report
(August, 2004) 1; The Ministry of Planning and Natil Development MDGs Status Report for Kenya
2005 (2005) 9-10; Government of the Republic ofiai¢.eoneMillennium Development Goals Report
for Sierra Leone 20052005) 1; Government of UganddDG Report 2003(2003) 6-7; United
Republic of TanzanidDT/MDG Progress: International / Millennium Deckaion Development
Goals at p3; and Federal Republic of Nigekidlennium Development Goals Report 20@804) 64.

* See SA MDG Report 2004p citnote 2 at 9 & 68-69.

® See generally OECD Development Assistance Comen@&C) Development Co-Operation Report
2007volume 9, no. 1 (OECD, 2008) 67-107.

® The focus on NEPAD and the G8 Action Plan is duehe following reasons. First, NEPAD is
considered by both African countries and the irddomal community as the principal strategy for the
achievement of the MDGs in Africa. Secondly, the &8ion Plan is more encompassing than other
policies adopted by developed nations due to tmeposition of the G8, the fact that the Action Plan
was adopted by both the G8 and representativdgedEtiropean Union (EU), and that the G8 promised
under the Action Plan to pursue their commitmehtsugh the international institutions to which they
belong (see para 10).




6.2 New Partnership for Africa’s Development (NEPAD Strategic Framework

Document.

The NEPAD strategic framework document is the pmsiimng document of the New
Partnership for Africa’s Development (NEPADNEPAD is a common development
initiative launched by the then Organisation of iédn Unity (OAU, now African
Union (AU) on 23 October 2001, in Abuja, Nigerigh€eTinitiative has its origin in
President Mbeki's African Renaissance theory andaibeas theMillennium
Partnership for the Africa Recovery Programme P(&MP).2 which was articulated
by Mbeki himself, President Obasanjo (Nigeria), &ndsident Bouteflika (Algerid);
and President Wade's (Senedaijiega Plan for AfricdOmega Plan), which has the
same sentiments as the MAFBoth plans were presented as separate initiativese
OAU Heads of State and Government at its Fifth &dinary Summit in Sirte,
Libya in 2001. The Summit later endorsed the plangs Declaration on the New
Common Initiative as ‘work done regarding the revignd development of Africa’
by the various presidents involvédHowever, to avoid a possible clash of the goals
of both projects, the plans were merged to creatg@rigle coordinated and inclusive
plan for Africa's renewal based on the two initiat’, and approved at the 2001 OAU

Lusaka Summit as the ‘New African Initiative (NIAyith a programme of actiof.

" The New Partnership for Africa's Development (NEPA@ctober 2001). (Hereinafter NEPAD
framework document).

8 See New Partnership for Africa’s Development (NERAThe Millennium Partnership for African
Recovery ProgramméVarch 2001) 1. Available at http://www.nepad.ogyPDF/About%20Nepad/
map3A.pdf. The key priorities of MAP were to promgieace, security and governance, to invest in
Africa's people, to diversity Africa's productiomda exports, and to invest in infrastructural
development in the continent. It also emphasisesirtiportance of mobilising existing human and
material resources, and using them in bold and imag¢ige ways to eradicate poverty and to uplift the
people of the continent.

° See Dani NabuderEPAD: Historical Background and Prospecfsaper presented at the World
Summit on Sustainable Development, JohannesbunghSafrica, August 2002, at p8, available at
http:/iwww.world summit2002.org/texts/DaniWNabudedf; and Chris Landsberg NEPABVhat is

it? What is missing?Paper written for NALEDI, at pp2-4, available atph//www.sarpn.org.za/
documents/d0000550/P503_Landsberg.pdf.

10 see New Partnership for Africa’s Development (NERAhe Omega Plan for AfricéMay 2001),
para 19. Available at http://www.sarpn.org.za/NEF@hega.pdf. However, unlike MAP, the Omega
plan focused mainly on infrastructural development.

1 Declaration on the Newwommon Initiative AHG/Decl. 1(XXXVII), at para 4, adopted at thet87
Session of the Assembly of Heads of State and Gowvent of the OAU from 9 to 11 July 2001 in
Lusaka, Zambia. (Hereinafter the Common InitiaDeclaration).

2 |bid, at paras 5, 8 & 9. See also New Partnership facas Development (NEPADA New African
Initiative: Merger of the Millennium Partnership rfdhe African Recovery Programme (MAP) and
Omega Plan(2001). Available at http://www.nepad.org.ng/PDBMAIt%20Nepad/NAI.pdf. President
Mubarak of Egypt later identified with presidentsb®ki, Obasanjo, Bouteflika, and Wade as the
original initiators of NEPAD.
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The document resulting from the merger became tBEAD framework document
and the name of the initiative was changed from MIAEPAD at the meeting of the
Heads of States and Government Implementation Cteen{HSGIC) in Abuja,
Nigeria on 23 October 2001.

NEPAD was conceived as ‘Africa's principal agenda économic development,
providing a holistic, comprehensive integrated teyee framework for the socio-
economic development of the continent, within thetitutional framework of the
African Union.™ It was envisioned as a home-grown strategy by kwAitica claims
ownership of its own development agertiAfrica sees NEPAD as an instrument for
weaving together many of its numerous domestic Ilprob such as poverty, lack of
investment capital, political instability, corrupti, and general economic downtdfn.
NEPAD is therefore a pledge by African leaders,ebdasn a common vision and a
firm and shared conviction, that they have a pressiuty to the African people to
eradicate poverty and to place their countriesh lnadividually and collectively, on a
path of sustainable growth and development, anthetsame time to participate
actively in the world economy and body polticNEPAD is anchored on the
determination of Africans to extricate themselves #he continent from the strong
grip of underdevelopment and exclusion in a glatiadj world*® It is predicated on a
call for a new relationship of ‘constructive pamst@p’ between Africa and the
international community based on shared respoirtgibéind mutual interest. Its
ultimate aim is to narrow and eventually overcoime development gap between the

poor African states and the rich industrialisedrtdas!®

Most importantly, NEPAD is also Africa's originalitiative towards the achievement
of the MDGs. This is evident in the NEPAD framewadidcument which identifies as

13 SeeNabuderep citnote 9; and Prof Kinfe Abrahaithe New Partnership for Africa’s Development
(NEPAD) Horn of Africa Democracy and Development Internadio Lobby, available at
http://www.aksophiabooks.org/ occasionalpl_19.htm.
4 Department of Foreign Affairs, South AfricBackground on the New Partnership for Africa's
DevelopmenMay 2002. Available at http:// www.au2002.gov.za'sibackground/nepad.htm.
5 See Francis Nwonwu ‘NEPAD: A New Agenda or AnottRhetoric in Africa’s Political
Adventurism?’ (2006) Africa Policy Journall at 2; and Nsongurua J. Udombana ‘How Should We
Then Live? Globalization and the New Partnership Adrica’'s Development’ (2002) 2@oston
UniversityInt'l L.J. 293 at 295.
* Nwonwuibid, at 2.
i; See NEPAD framework documesupranote 7 at para 1.

Ibid.
9 |bid, at paras 5-8.
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one of its two main goals ‘ensur[ing] that the doant achieves the agreed
International Development Goals (IDGs) [now gergr&hown as MDGs 1-7]%°
Similarly, the NEPAD Secretariat in its Report bhe tHeads of State and Government
Implementation Committee (HSGIC), states that ‘NEPAepresents the logical
response by Africa to the UN Secretary-Generals foa the implementation of
Sustainable Development Initiatives for Africa dod the achievement by Africa of
the Millennium Development Goal$:'However, it is doubtful if NEPAD emanated
directly from the need to achieve the MDGs in Adrid his is due to the fact that the
mandate giving by the then OAU to the president®Algleria, Nigeria and South
Africa to engage the developed North with a viewd®veloping a constructive
partnership for the regeneration of the Continant which subsequently led to the
development of the MAP, preceded the adoption ef Millennium Declaratio”
Despite this, it can be argued that the MDGs gydatluenced the development of
NEPAD. This is based on the ground that not onINEPAD’s goals similar to the
MDGs, but also the Steering Committee for the fdation of the MAP was
established after the UN Millennium Summit in Septer 200G Further evidence
of the influence of the MDGs on the developmenN&PAD is provided by the fact
that the Compact for African Recovery, a productha Economic Commission for
Africa (UNECA), which became an important documfamtcementing the MAP and
OMEGA Plan together into the New African InitiatiAl, represented an important

20 |bid, at para 68. The other goal being the achievemettsustenance of an average gross domestic
product (GDP) growth rate of above 7 per cent peruan for the next 15 years. Even this goal is
related to the MDGs as the African Development Bhagk identified the achievement of an economic
growth of at least 7 per cent per annum as necge$sarthe achievement of MDG 1. See NEPAD
documentbid, at para 147; and African Development Bafkican Development Bank Report 2004:
Africa in the Global Trading SystefADB/Oxford University Press, 2004).

2L New Partnership for Africa’s DevelopmeReport to the Heads of State Implementation Coreenitt
July-Oct. 2002, at p 3. In addition, it appearg thast African countries regard NEPAD as the region
framework for achieving the MDGs. See SA MDG Refl07o0p citnote 2 at 46-47; and Gabriél H
Oosthuizen ‘SADC—its own biggest obstacle in acinigwthe MDGs?’IPS Tuesday, 11 November
2008.

2 Mandate given at the OAU Summit of July 2000, heltlome, Togo. Further evidence that NEPAD
did not emanate from the MDGs is evident from thet fthat even before the OAU mandate and
subsequent formulation of the MAP, that the thentBd\frican President, Thabo Mbeki had not only
conceived of such a plan, but also, went about lisotd support for his plan with the external poser
even before it was drafted. See Nabudgreitnote 9 at 5-6.

23 See Landsbergp citnote at 9.
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component of UNECA's response to the implementatanthe Millennium

Declaratiort*

The NEPAD framework document embodies a holisticngrehensive and integrated
strategic framework for the sustainable developroé@tfrica. It provides a vision for
Africa, a statement of the problems facing the ic@mtt and a programme of action to
deal with these problems in order to realize tision?° It also states the new political
will of African leaders to hold themselves accolneafor Africa’s development by
taking joint responsibility for the promotion of [pmes, mechanisms and institutions
that will enhance the achievement of socio-econod&eelopment in the regic?ﬁ.
Such expression of willingness by African leadersiold themselves accountable to
creating the enabling environment for the achievenoé sustainable development in
Africa is consistent with the obligation under élennium Compact affirmed at the
Monterrey Conference on Financing for Developnférithe NEPAD framework
document identifies NEPAD’s long-term objectivestlas eradication of poverty; the
placement of African countries both individually darcollectively, on a path of
sustainable growth and development; halting thegmalisation of Africa in the
globalisation process; and promotion of the rolewsimen in all activitie$® The
goals as set out in the NEPAD framework documemt the achievement and
sustenance of an average gross domestic produd®)@@wth rate of above 7 per
cent per annum for the next 15 years; and ensuhagthe continent achieves the

agreed International Development Goals (ID8&s).

To achieve these objectives and goals, African desadthrough the NEPAD
framework document acknowledges the need for a axedvradical approach to the

pursuit of sustainable development programme ingg@n® They therefore endorse

%4 The Compact also engendered the propositions oP MAd Omega Plan with ‘good governance’ as
the pivot from which ‘enhanced partnerships’ witle tdonors was to be envisioned. See Nabudigre
cit note 9 at 9.

5 See NEPAD framework documesupranote 7 at parts I- V.

25 |bid, at para 49.

27 See United Nations General Assembliflennium DeclarationA/Res/55/2, September 18, 2000, at
paras 12-13, (hereinafter Millennium Declaratioajjd Monterrey Consensus of the International
Conference on Financing for Development, A/ICONF/19822 March 2002, at paras 4 & 6-67.
gHereinafter Monterrey Consensus).

8 |bid, at para 67.

29 |bid, at para 68.

%0 |bid, at para 70.
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good governance as a basic requirement for theewasment of sustainable
development objectives including the protectiortte environment in the regidh.
Such endorsement, which is one of the major featdistinguishing NEPAD from
previous regional socio-economic development fraores;” is motivated by the fact
that ‘African leaders have learned from their owperiences that peace, security,
democracy, good governance, human rights and seandomic management are
conditions for sustainable developmefitand are therefore ‘making a pledge to
work, both individually and collectively, to pron@these principles in their countries
and sub regions and on the continéhtTo promote these enabling conditions for
sustainable development in Africa particularly gogdvernance, the NEPAD
framework document sets out some initiatives inateas of democracy and political
governance, and economic and corporate goverriai@esome extent, the Peace and
Security Initiative is also important to the promot of good governance as it
recognises that long-term conditions for ensuriegge and security in Africa require
policy measures to addreisder alia the political vulnerabilities on which conflict is
premised®

The Democracy and Political Governance Initiativetssout the commitment by
African leaders to ‘respect the global standarddeshocracy, which core components
include political pluralism, allowing for the exéstce of several political parties and

workers' unions, fair, open, free and democratectens periodically organised to

31 |bid, at para 79.See also New Partnership for Africa’s DevelopmeNERAD) NEPAD: An
introduction(NEPAD Secretariat, 2004) at 4; New PartnershipAfica’s Development (NEPAPthe
Declaration on Democracy, Political, Economic andr@orate GovernancgeAHG/235 (XXXVIII)
Annex |, Assembly of Heads of State and Governmdihity-Eighth Ordinary Session of the
Organization of African Unity, 8 July 2002, Durba®outh Africa, at para 5; L. Aluko-Olokufhe
New Partnership for Africa’s DevelopmentAddis Ababa 7th March 2002, available at
http://www.uneca.org/eca_resources/Speeches/208@ckps/030702presentation_nepad_amb_aluko_
olokun.htm; Ernest Harsch ‘Momentum builds for &&n plan: Donors pledge support, as African
leaders fine-tune "New Partnershifffrica RecoveryVol.15 #4, December 2001, pl10, available at
http://www.un.org/ecosoc dev/geninfo/afrec/vol15Hé&4inepad.htm; and Okezie Chukwumerije ‘Peer
Review and the Promotion of Good Governance incaffi (2006) 32North Carolina J. Int'l L. &
Com.Reg.49 at 63.
% See Professor Okey Onyejekwe in IRIN ‘AFRICA: iview with governance expert Prof Okey
Onyejekwe’ UN Office for the Coordination of Humanitarian Affg 16 October 2003, available at
http://www.irinnews.org/report.aspx?reportid =46722nd United Nations Economic and Social
CouncilWhat NEPAD Implies for African Policy MakeE&’ECA/CM.1/2, 30 September 2002, at p2.
jj NEPAD framework documesupranote 7 at para 71.

Ibid.
% |bid, at paras 72-92.
% |bid, at para 73.
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enable the populace to choose their leaders ftéelghe Initiative therefore aims to
‘contribute to strengthening the political and adistrative framework of
participating countries, in line with the principleof democracy, transparency,
accountability, integrity, respect for human rigatsl promotion of the rule of lawf’
Under the Initiative, NEPAD States are required ‘tmdertake a series of
commitments towards meeting basic standards of gmw&rnance and democratic
behaviour while, at the same time, giving supporteach other® In addition,
NEPAD leadership will undertake a process of tadeatapacity-building initiatives
in order to strengthen political governance anddoNMEPAD members capacity to
meet their commitments. Such initiatives will focoa administrative and civil
services; strengthening parliamentary oversighgmuating participatory decision-
making; undertaking judicial reforms; and adoptieffective measures to combat
corruption and embezzlemefitThe Initiative is strengthened by and supports the
Economic and Corporate Governance Initiative, withich it shares key features, and
taken together will contribute to harnessing thergies of the continent towards

sustainable development and poverty eradicdtion.

African leader's endorsement of good governance aagprerequisite for the
achievement of sustainable development is furthggoended in the NEPAD
Declaration on Democracy, Political Economic andp@eate Governanc®,which

arguably provides an action plan for the implemeoaof both the Democracy and
Political Governance, and the Economic and Corpo@Gtvernance Initiatives under

the NEPAD documerit The Declaration not only reiterates that democeaay good

%7 |bid, at para 79.

% |bid, para 80. For elements of the initiative, see Bdra

% Participating states will be supported in undergksuch desired institutional reforms where
required. NEPAD framework documebitd, at 82.

“%|bid, at para 83. The Economic and Corporate Governhmiiigtive aims to promote throughout the
participating countries a set of concrete and thmend programmes aimed at enhancing the quality of
economic and public financial management as welc@porate governance. NEPAD framework
documenibid, at para 88.

“L |bid, at para 80.

2 Supranote 31. This Declaration is further supported wiéispect to Economic and Corporate
Governance Initiative by the Framework for the lempkntation of Banking and Financial Standards
and Action Plan on Money Laundering. See New Peship for Africa’s Development (NEPADA
Summary of NEPAD Action PlaNEPAD Secretariat, 2005) 24-34.

“3This is due to the fact that the Declaration waecifically related to the NEPAD framework in terms
of its democracy and good governance objectivesgarads (see Vincent O. Nmehielle ‘The African
Union and African Renaissance: A New Era for HurRéghts Protection in Africa?’ (2003) Sing. J.
Int'l & Comp. L 412 at FN 84). In addition, any further doubs lmeen dispelled by the NEPAD
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governance are vital to the eradication of poveuty fostering of socio-economic
development in Africa, but also, states the deteatnon of African leaders to work
together in policy and action in pursuit of demagrand good political governance;
economic and corporate governance; socio-econonggeldpment; and the
implementation of an African Peer Review MechanténThe Socio-Economic
Development objective sets out the determinatiorAfsfcan leader to effectively
tackle poverty throughinter alia good governance, peace and security; gender
equality; enhanced openness to international teamkeinvestment; and allocation of
appropriate funds to social developm&hithe Economic and Corporate Governance
objective aims to promote good economic and cotpogovernance including
transparency in financial management as essentelregguisites for promoting
economic growth and reducing povettyAfrican leaders therefore approved eight
prioritised codes and standards that have ‘thenpiateo promote market efficiency,
to control wasteful spending, to consolidate demogr and to encourage private

financial flows..."*’

The Democracy and Good Political Governance ohjectinder the Declaration
reaffirms African leaders’ commitment to the proimotof democracy and its core
values such the rule of law, individual and colleetfreedom, equality, liberty and
adherence to the principle of separation of poweheir respective countrié8It also
states their determination to restore stabilityaggeand security in the region, and
advance the cause of human rights especially thathmic minorities, women and
children especially in conflict situatio$.It further reiterates their belief in just,
honest, transparent, accountable and participagowernment and probity in public
life, and contains their undertaking to combat anadicate corruption, which they
acknowledge retards economic development and undesnthe moral fabric of

society. Such determination to combat corruptiecnwall as the NEPAD leadership

Secretariat which listed the Governance Declaratimtter the action plan for the implementation sf it

Democracy and Political Governance Initiative. 8¢8ummary of NEPAD Action Plaibid, at p2.

* Supranote 31 at paras 5-6.

5 |bid, at paras 20-27.

“8 |bid, at para 16.

" Ibid, at para 18. They also approved other codes tantlards in transparency and financial
management which include recommendations on antiepdaundering. See para 19; and NEPAD
Action Plan on Money Laundering in A Summary of NEPAction Plansop note 42.

“8 |bid, at para 7.

% |bid, at paras 9-10.
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undertaking to encourage the adoption of effectiveasures towards combating
corruption under the NEPAD framework docum@&hipfluenced the adoption of the
AU Anti-corruption Conventioi* The Convention aiminter alia to promote and
strengthen mechanisms required to prevent, dgpecish and eradicate corruption
and related offences in each State party; promotéo-sconomic development by
removing obstacles to the enjoyment of economiciasand cultural rights as well as
civil and political rights; and establish the nessgy conditions to foster transparency
and accountability in the management of publiciesff&

The Declaration also sets out an action plan ftresing its democracy and good
political governance objectivd. Under the Action Plan, African leaders agreed in
support of democracy tanter alia ensure that national constitutions reflect
democratic ethos and supports demonstrably acdoentgovernance; promote
political representation; strengthen and establiah appropriate electoral
administration and oversight bodies; and enfordetstdherence to the AU’s position
on unconstitutional change of governmetitsn support of good governance, they
agreedinter alia to ensure accountable, efficient and effective | cdarvice; and
ensure the effective functioning of parliaments atiter accountability institutions as
well as the independence of the judiciary in thebpective countrie. Finally, to
promote and protect human rights, they agiiatst alia to facilitate the development
of civil society organizations (CSOs) and strengthaman rights at the national, sub-
regional and regional levels; and ensure respandibe expression, inclusive of the

freedom of the press.

Perhaps the greatest commitment by African leattepomote good governance as
integral to the achievement of sustainable devetyrm Africa will be through their
implementation of the African Peer Review Mechanig@PRM) under the
Declaration. The implementation of the APRM reffethe determination of NEPAD

*0 Supranote 7 at para 83.

*1 This is implicit in the 12 preambular paragraph of tAdrican Union Convention on Preventing and
Combating Corruptionadopted 11 July 2003.

52 bid, at art 2.

*3 Supranote 31 at paras 12.

* |bid, at para 13

%5 |bid, at para 14.

%8 |bid, at para 15.



States not only to enshrine core governance stdadand practices, but also to
provide a process for ensuring that members comjity them>’ As stated by Paul
Kagame, President of Rwanda, ‘NEPAD countries dmtith "develop a culture of
peer-assessment in order to determine to what tefteey] are complying with
agreed codes, standards, and commitments that pindgood governance and
sustainable developmenf The APRM base document describes the mechanism as
‘an instrument voluntarily acceded to by Membert&teof the African Union as an
African self-monitoring mechanism® The primary purpose of the APRM is ‘to
foster the adoption of policies, standards andtmes that lead to political stability,
high economic growth, sustainable development acwklarated sub-regional and
continental economic integration through sharingxgeriences and reinforcement of
successful and best practice, including identifyoheficiencies and assessing the
needs for capacity buildin§” Its overarching goal is ‘for all participating atities to
accelerate their progress towards adopting and eimghting the priorities and
programmes of ... [NEPAD], achieving the mutually espt objectives and
compliance with best practice in respect of eachthef areas of governance and

development®

This thesis does not wish to evaluate the merita@fAPRM and its process as that is
not the focus of this thesié Suffice it to say that APRM is an innovative stgyt that
has the potential of breaking the past doctrine @madtice of non-interference in the
internal affairs of AU member States, as it aimslgéctive and constructive criticism

that is bound to affect State practice in variogsasa to accord with international best

" See also NEPAD framework documenipranote 7 at para 84. (Providing that the Heads ofeSta
Forum on the New Partnership for Africa’s Developineill serve as a mechanism through which the
leadership of the New Partnership for Africa’s Diepenent will periodically monitor and assess the
progress made by African countries in meeting tbemmitment towards achieving good governance
and social reforms).

%8 Quoted in Chukwumerijep citnote 31 at 69, FN 107.

%9 AHG/235 (XXXVIIl) Annex 2, Assembly of Heads of @& and Government, Thirty-Eighth
Ordinary Session of the Organization of African tyn8 July 2002, Durban, South Africa, at para 1.

0 APRM base documeittid, at para 3.

61 SeeObjectives, Standards, Criteria and Indicators floe African Peer Review MechanistiEPAD/
HSGIC-03-2003/APRM/Guidelines/OSC, 9 March 2003ata 1.3. (Hereinafter APRM Guidelines)

%2 However, there is an abundance of scholarly asion the subject. For example, see Chukwumerije
op cit note 31; Nwonwuop cit note 15 at 13-16; Vincent Nmehielle ‘The AfricanePeReview
Mechanism under the African Union and its Initiatithe New Partnership for Africa's Development’
(2004) 98Am. Soc'y Int'l L. Proc240; and Chris Stals ‘the African Peer Review Matbm as an
Integral Part of the New Partnership for Africa’s\i2lopment’ (2004) African HRLJ121.
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practices elsewhefé.In addition, apart from encouraging members topadmd
implement policies and practices consistent withrtfutually agreed upon values and
standards of good governance and socio-economala@went, the APRM also aims
at promoting greater transparency in the affairgsoparticipants by requiring public
disclosure of government policies, measures, aadtipes>* Such public disclosure
creates greater transparency in the conduct ofigudfairs and which in turn
promotes good governance. Furthermore, the implatien of the APRM can help
in regaining the confidence of foreign investord governments in the economic and
political stability of the region as it signals tseriousness of African countries in
their commitment to good governance. This in turfll wttract more foreign
investment, aid and debt relief to the reg‘iﬁ)h’.his is evident in the statement of the
former prime minister of Canada, Jean Chretién@zatada’s financial support would
‘[flocus on those countries that demonstrate a ciiment to democracy, good

governance and human rights or accede to the AFRM.

In addition to prescribing the conditions for thehi@vement of sustainable
development, the NEPAD document stipulates somerityrisectors where policy
reforms and increased investment are requiredderao enhance poverty reduction
and achievement of sustainable development in &frichese include infrastructure;
human resource development; agriculture; envirommemlture; and science and
technology’’ These sectoral priorities together with good goaece also reflect
areas where structural reforms are required ofcAfri countries in term of the
Millennium Compact in order to achieve sustainatiéeelopment in Africd® Most
importantly, the implementation of these sectorabrfiies can positively affect
environmental protection and realisation of théntrigp environment in Africa. Such
positive effects can be indirect by virtue of tawcglthe root causes of poverty, which

has been identified by NEPAD as the main causecandequence of environmental

%3 See Nmehiell®p citnote 43 at 432; and Onyejekwp cit note 32.

64 Chukwumerijeop citnote 31 at 73-75.

% |pid, at 77-78. See also NEPAD framework docurmsigranote 7 at paras 147, 149, 151 & 154;
and NEPAD Secretariat ‘Ghana, a Model for APRVEPAD News16 May 2007. Available at http://
www.nepad.org/2005/news/wmview.php?ArtID=86.

8 Quoted in Nwonwwop citnote 15 at 20.

®7|bid, at part B.

% See United Nation®Report of the International Conference on Financify Development
A/CONF.198/11 (New York, 2002) at 38-39, para 30; (81, para 54(2) & 62-63, para 25 (2),
(hereinafter Monterrey Conference Report); and Moely Consensusupranote 27 at paras 4 & 6-8.
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degradatiorf’ For example, under the Infrastructure Initiativeich recognises that
structural gap in infrastructure in Africa constési a very serious handicap to
economic growth and poverty reductiSiNEPAD seeksnter alia to improve access
to, and affordability and reliability of infrastruze services for both firms and
household$! Such access to affordable and reliable infrasirecservices such as
energy, transportation, information and communaratitechnologies, water and
sanitation, can enhance the productivity of botludetiolds and firms leading to
economic growth and rise in per capita incdfmAs argued in chapter three of this
thesis, at a high level of per capita, the envirentngains as citizens are not only
likely to move to cleaner sources of energy, therdading to less demand for
fuelwood and charcoal which has been identifiedoas of the major causes of
deforestation in the regidH, but also, demand stricter and better environmental

control from their policymakers and governmefits.

On the other hand, other NEPAD sectoral initiativesy have direct positive effects
on the protection of the environment and realisatd the right to environment.
These include the Environment Initiative and tcegain extent, the Culture Initiative
which invariably may involve the protection or cengtion of the environment upon
which most of Africa’s culture is basédThe Environment Initiative recognises that
a healthy and productive environment is a prerégufer NEPAD as it is vital to
creating the social and ecological base upon witietpartnership can thrivé Most
importantly, NEPAD recognises that ‘a core objextof the Environment Initiative
must be to combat poverty and contribute to socmemic development in Africa.

... [and] that measures taken to achieve a healtliye@mmental base can contribute

%9 New Partnership for Africa’s Development (NEPABction Plan of the Environment Initiative of
the New Partnership for Africa’s Developmeidune 2003), para 23. (Hereinafter NEPAD-EAP).
Sectoral initiatives that can have such indiredifpe effects on environmental protection in A&ic
include infrastructure, human resource developragriculture; culture and science and technology.
0See NEPAD framework documesupranote 7 at para 105.

" bid, at para 101.

2 See Pieter van Geel ‘A Law of Energy {Dur Planet the Magazine of the United Nations
Environment Programm&ol. 15, No.3, at ppl1-12. (Hereinafter UNEP Magei

3 See United Nations Environment Programfigdcan Environmental Outlook 2: Our Environment,
Our Wealth(UNEP, 2006) at 204, 213-214, & 221; and Rasheesitifgi ‘The Connection between
energy, poverty and environmental degradation’ N&wv3rends: Africa, Alexander's Gas & Oil
Connectionsvol. 9, Issue #14, Wednesday, July 21, 2004. Abédleat http://www.gasandoil.com/
GOC/news/nta42939.htm.

" pp 132-134.

> See NEPAD framework documesupranote 7 at paras 143-144.

78 Seeibid, at paras 138 & 142.
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greatly to employment, social and economic empowetmand reduction of

poverty.”’

These provisions constitute an unequivocal red¢imgnby NEPAD of the
linkages between poverty and environmental degi@udat Africa. This recognition
is very important to environmental protection anehlisation of the right to
environment as it shows the strong determinatioi\foican leaders to nurture the
natural environment upon which the region’s so@ormmic development depends.
However, the Initiative has been criticised for Iympg that ‘when protection of the
environment conflicts with opportunities for ecoriordevelopment, the latter will be
given priority.”® It should be noted that the same criticism wadf@red against the
formulation of the right to environment under thé&igan Charter on Human and
Peoples Rights and thus, the argument in chapter divthis thesis applies. In
addition, it is doubtful if such was the intentiohthe framers as NEPAD calls for a
coherent action plan and strategies to addreseetiien’s environmental challenges
while at the same time combating poverty and pramgotsocio-economic

developmenf?

To implement the Environment Initiative, the AU gtied the Action Plan of the
Environment Initiative of NEPAD (NEPAD-EAP) at itduly 2003 Summif’
NEPAD-EAP is not only the main regional policy imshent for environmental
protection in Africa, but also, constitutes a camty strategic and long-term
programme of action for Africa’s sustainable depefent®’ It reflects Africa’s
common and shared sustainable development probdemisconcern& It is to be
used in addressing the region’s numerous envirotaheghallenges while
simultaneously promoting sustainable developmerd aombating poverty? In
addition, it sets out collective and individual pessibilities and actions that African
countries will adopt and implement to maintain thiegrity of the environment, and

ensure the sustainable use of their resourcesghrpartnership with the international

" bid, at para 138.
8 See Leslie C. Clark ‘A Call to Restructure Exigtimternational Environmental Law in Light of
Africa's Renaissance: the United Nations ConventionCombat Desertification and the New
Partnership for Africa's Development (NEPAD)’ (20@3 Seattle U. L. Rewb25 at 549.
;g See Executive Summary, NEPAD-EARBpranote 69 at V, para 4.

Ibid.
& |bid.
8 |pid.
8 |bid. See also NEPAD-EABupranote 69 at paras 1 & 3. (Recognising the interachietween
poverty and environmental degradation in Africa).
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community® The Action Plan recognises that the environmeatdsoss-cutting issue
and thus, ‘it is important that environmental cdesations should be duly taken into

account during the implementation phase of all @ognes of NEPAD®

Most importantly, the Action Plan is integrated tine sense that ‘it takes full
consideration of economic growth, income distribnti poverty eradication, social
equity and better governance as part and parcelAfica’'s environmental
sustainability agend¥, and therefore, recognises the need for the Emwviemt
Initiative not to be implemented in isolation batharmony with other components of
NEPAD?" The Plan is built on the principléster alia that emphasis is placed on
those activities and processes that will add new significant value to existing
national, sub-regional and regional environmentahagement activities, and that
activities are to be implemented in such a wayasnsure that Africa learns from its
previous efforts and achievements while taking exdoount the experience gained in
other regions of the worf§. Its overall objectives are to improve environménta
conditions in Africa, in order to contribute to thehievement of economic growth
and poverty eradication; build Africa’s capacity implement regional and
international environmental agreements; and to caffely address the African
environmental challenges within the overall cont@ft the implementation of
NEPAD® To achieve the above overall objectives, NEPAD-HAéntifies six (6)

programmatic areas and related project activifles.

The NEPAD framework document does not only provimeenabling conditions as
well as priority sectors where policy reforms andreased investment are required to
enhance the achievement of sustainable developméfitica, it also provides for the
means of mobilising resources to that effect. Haistion of the document is equally

important as it seeks not only to encourage gomeeignance and socio-economic

& Ibid.

8 NEPAD-EAPsupranote 69 at para 9.

% |bid, at para 34.

¥ Ibid.

8 |bid, at para 35.

8 |bid, atpara 38.

% These include combating land degradation, drowgttt desertification; conservation of Africa’s
wetlands; preventing, controlling and managing &ive alien species; conservation and sustainable
use of marine, coastal and freshwater resourceshating climate change; and enhancing cross-border
conservation and management of natural resourckBica. See generally paras 42-1i881.

262



reform in Africa, but also, aims to encourage ggodernance and socio-economic
reform at the global level that are necessary fgpsu Africa’s effort in achieving
sustainable development. For instance, in the &lapiows Initiative, NEPAD while
noting that the bulk of the resources needed taemehits goals will have to be
obtained from outside the continent, also acknogdsdthe need for good economic
and political governance within the region in orttecreate the enabling environment
for improved resource inflow into Africa. It theoee states that the basic principle of
the Initiative is that ‘improved governance is aessary requirement for increased
capital flows, so that participation in the Economand Political Governance

Initiatives is a prerequisite for participationtire Capital Flows Initiative®*

The Capital Flows Initiative aims at increasing @stic resource mobilisation
through increased national savings, effective w@llection system, rationalisation of
government expenditure and reversing capital fiigHt also seeks more equitable
debt relief for NEPAD participating States througk extension of debt relief beyond
its current levels which still require debt servjg@yments amounting to a significant
portion of the resource gdpIn addition, the Initiative seeks increased ODéwf$ in
the medium term, as well as reform of the ODA dalvsystem, to ensure that flows
are more effectively utilised by recipient Africaountries’* To achieve this, NEPAD
aims inter alia to constitute an ODA forum for developing a commAfrican
position on ODA reform; engage through the ODA foruwith donor agencies to
establish a charter for development partnershipd astablish an independent
mechanism for assessing donor and recipient coyerformancé® The Initiative
further seeks to increase private capital flow#fioca, as an essential component of
a sustainable long-term approach to filling theotese gap? NEPAD identified the
first priority in this regard as addressing invest@erception of Africa as a ‘high
risk’ continent, especially with regard to security property rights, regulatory

frameworks and markets, through the implementagioits initiatives in the areas of

L Supranote 7 at 147.

%2 |bid, at para 148. See also The Market Access Inigasivms to improve Africa’s share in global
trade. Paras 157-173.

% |bid, at paras 149-150.

% |bid, at para 151.

% |bid, at para 152.

% |bid, at para 153.
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peace and security, political and economic govearaeaimfrastructure and poverty

reduction ¥’

Finally, the NEPAD framework document calls for blml partnership for the
purpose of achieving sustainable development iicAff It recognises that ‘a critical
dimension of Africans taking responsibility for tkentinent’s destiny is the need to
negotiate a new relationship with their developmeartners?® and therefore
advocates for the establishment of a new relatipnafith developed countries and
multilateral agencies. In proposing the partnershgPAD while recognising that
Africa holds the key to its own developméfft, envisages the following
responsibilities and obligations of the developeduntries and multilateral
institutions. These responsibilities and obligagiamhich involve elements of good
governance and socio-economic reform at the glt#wall, include accelerating debt
reduction for heavily indebted African countriesdamproving debt relief strategies
for middle-income countries; increased aid flovegilitating access to existing drugs
for Africans suffering from infectious diseasespnoved trade access and negotiation
of more equitable terms of trade for African coiggrwithin the WTO multilateral
framework; supporting governance reforms of mukilal financial institutions to
better cater for the needs and concerns of cogninieAfrica; and setting up co-
ordinated mechanisms to combat corruption effelgtivend committing themselves

to the return of monies (proceeds) of such prastiogAfrica®*

The above discussion shows that the NEPAD framevamdument constitutes a
valuable policy document for the pursuit of goodrgmance and socio-economic
reform in Africa. However, the utility of the docemt is not limited to the above
objectives as it aims also at encouraging good m@vee and socio-economic reform
at the global level necessary to support Africaffore in achieving sustainable
development objectives including poverty reductiand the protection of the

environment. In addition, by emphasisirigter alia peace, democracy, good

7 |bid, at para 154. For the actions to increase privafgtal flow, see para 155. See generally A
Summary of NEPAD Action Plaap citnote 42 at 72-76. (Providing a summary of the gaaction

to the Capital Flows Initiative).

% |bid, at chapter V. For implementation of NEPAD, seapthr VI.

% |pid, at 186.

190hid, at para 205.

%% 1bid, at 188.
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governance, human rights, education, health, ddief and environmental protection,
the NEPAD document underscores a renewed desidfrina leaders for a holistic

African development®? Most importantly, by the emphasis on good govereaamd

socio-economic reform, it can be argued that the®AIE document constitutes a
grand African development initiative designed asemans of discharging the region’s
obligation under the Millennium Compact affirmed the Monterrey Conference.
This perhaps explains why NEPAD and its framewodcuinent have received
widespread support within and outside Africa inahgdthe UN General Assembly
which adopted NEPAD as the general framework arowhéth the international

community including the United Nations system sdoobncentrate its efforts for

Africa's development?®

Despite the widespread support, NEPAD has equa@nixriticised on many fronts.
Most of these criticisms relate to issues arisiregnf the manner of the formulation
and adoption of NEPAD and its framework documernit has been accused of being
a top-down strategy conceived and hatched by aftlafiAfrican heads of stat&?

In addition, NEPAD has been criticised for its paved capitulation to the global
capitalist market, and its large-scale concesswithe precepts of the neo-liberal
orthodoxy that perpetuates an unfavourably skewsttittlition of resources, wealth,
and power® Furthermore, critics are skeptical NEPAD will beable to honour its
own commitments on good governance and human right$ that the peer review
mechanism will not be effective given the reluceant the AU and African leaders to
criticise and ostracise one anotf®This is perhaps the most important criticism of

NEPAD as African leaders have mostly been reludmimplement the objectives of

192 5ee Nmehiell@p citnote 43 at 430.

193 SeeUnited Nations Declaration on the New PartnershipAfrica's Developmer®.A. Res. 57/2, P
6, U.N.GAOR, 57th Sess., U.N. Doc. A/Res/57/2 (S&pt 2002). In addition, the IMF, World Bank,
the European Commission and G8 have endorsed NEBA®NEPAD-EARupra noteb9, at paras 6
&7.

104 see Nwonwuop cit note 15 at 21-22; Iragi Al Sherbini ‘NEPAD and thAérican development
critical review of some major issues.” In El-Sayyield) Neo-Liberalism and African Development
Strategies: Prospects of the New Partnership faicAf Developmen27 (2003) 49-73. Cited in
Nwonwuibid, at 21.

195 See Nwonwuibid, at 22; Abrahanop cit note 13 at 8; Chukwumerijep cit note 31 at 59; lan
Taylor ‘The New Partnership for Africa’s Developmieand the Global Political Economy: Towards
the African Century or Another False Start?’, aafalé at http://www.codesria.org/Links/ conferences/
Nepad/ taylor.pdf; and Sean OiDriscoll ‘NEPAD Setkfevitalize Africa but Faces Criticism and its
Own Ailments’ The Washington DiplomatSeptember 2004; available at http://www.washingto
diplomat.com/0409/ a4_09_04.html.

198 see Abraharibid.
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the programme. For instance, the political systemsany African nations portray
clear deviations from the NEPAD objectives of demaog, good political and
corporate governance, respect for human rights,taadule of law®’ In addition,

only 26 African nations have signed up to the APRWjle a paltry five (5) nations
have so far been peer-reviewed since the incepifotihe process. This is highly
unacceptable for a region where its leaders clanregard good political and
economic governance as indispensable to the acheveof their development, and

have pledged to hold themselves accountable faituting such governance.

6.3 Group of Eight Industrialised Nations (G8) African Action Plan

The Action Plan was adopted by the Heads of StateGovernment of the G8 and
the representatives of the European Union at @2 Summit held in Kananaskis,
Canada. The Action Plan was adopted in respond@etanvitation from African
leaders, extended first at the 2001 Genoa Summniitreaffirmed in the NEPAD
framework document, to build a new partnership leetwAfrica countries and the
international community especially the developeduntoes, based on mutual
responsibility and respetf The Action Plan therefore constitutes G8's initial
response, designed to encourage the imaginatioe dffat underlies the NEPAD and
to lay a solid foundation for future cooperatf8hThe Action Plan acknowledges that
the case for action in Africa is compelling andttheny initiatives designed to spur
Africa’s development have failed to deliver sustairimprovements to the lives of
individual women, men and children throughout A’ It further acknowledges
that NEPAD offers something unique as the initiaiivter alia constitutes a pledge
by African leaders to the people of Africa to cdidate democracy and sound
economic management, and to promote peace, secanty people-centred
development; states the undertaking of African éeado formally hold each other
accountable for the achievement of the pledge;eanghasises good governance and

human rights as necessary preconditions for Afsicatovery**

197 See Nwonwuwop citnote 15 at 24-25; and NEPAD Secretariat ‘AfricarePReview Mechanism
(APRM) gathers momentunNEPAD News14 May 2007.
108 See G8Africa Action Plan Sommet Kananaskis Summit, Canada, 2002, at pafevdilable at
Ilwotép:llwww.iss.co.za/af/regorg/nepad/gBafricapIdﬁ.p

Ibid.
10)hid, at para 2.
111 |bid, at para 3.
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The Action Plan therefore welcomes the commitmentAfrican leaders under
NEPAD. In support of the NEPAD objectives, each @8mber State agree to
establish enhanced partnerships with African coemtwhose performance reflects
the NEPAD commitments? Such African countries are to be selected on #sistof
measured results such as their level of politicad &nancial commitment to good
governance and the rule of law, investing in tipEiople, and pursuing policies that
spur economic growth and alleviate poverffor African countries that satisfy these
conditions, the G8 member States pledge to matelr ttommitment with an
equivalent commitment on their part to ‘promote gee@and security in Africa, to
boost expertise and capacity, to encourage tradg# d@irect growth-oriented
investment, and to provide more effective offici@velopment assistance? This is

a very important provision as it indicates the wghess of developed countries to
hold themselves accountable for creating the glebabling environment conducive
to the achievement of NEPAD objectives. Such committ is consistent with their
obligation under the Millennium Compact to suppdeveloping countries efforts

towards the achievement of sustainable developi&nt.

The utility of the Action Plan does not lie only the fact that developed countries
have pledged to hold themselves accountable fomgtiog the global enabling
condition for the achievement of sustainable dgwalent in the region, as the Plan
can also be used to encourage the pursuit of gowdrgance and socio-economic
reform by African countries. This evident from tfaet that the G8 under the Action
Plan hinged their selection criteria for the elilifip into the enhanced African
partnership on the basis of a recipient countrggel of political and financial
commitment to good governance and socio-econonfaeme Further evidence that
the G8 through the Action Plan seeks to enhanceihotion of good governance
and socio-economic reform in Africa, is providedthgir endorsement of the APRM,
which they emphasise will inform their consideratioof eligibility for enhanced

partnerships® In essence, African countries’ accession and ssgion to the APRM

12 |pid, at paras 3 & 4.
3 bid, at para 4.

14 1bid.

115 g5ee FN 27.

118 pid, at para 7.



process is vital to engaging the trust of the G8miver State$'’ For African
countries that do not yet meet the standards of AIEPbut which are clearly
committed to and working towards its implementatittre G8 promised to work with

them?'®

However, the G8 member States will not work witbvgrnments which disregard the
interests and dignity of their peopfé® This provision constitutes a declaration by the
G8 that they are no longer prepared to work witlprepsive and autocratic
governments in Africa as such partnership only ens propping such regimes, and
does not contribute to the socio-economic developragtheir citizens. This appears
to be a complete break from the era where westations lent money or offered
other forms of assistance to authoritarian Africegimes, without regard to their
human rights or governance records, provided tleeyes their strategic interests as
exemplified by the erstwhile Mobutu’s regime in tleemer Zaire (now Democratic
Republic of Congo}?° It should be noted that the fact that the G8 isprepared to
work with oppressive government does not mean ftbegign assistance will be
denied in areas where such denial would have dadeerse effects on the already
deprived population of the recalcitrant countryisTis because the Action Plan holds
that the G8 commitment to respond to situationsiwhanitarian need and address

core issues of human dignity and development ispeddent of particular regim&s.

Most importantly, the Action Plan recognises th@ieeement of the MDGs as an
integral component of the enhanced partnership wifica.'*?> Such recognition

shows that the achievement of the MDGs which aseat@arlier is the principal goal
of NEPAD is also the main motivation behind thedgie by the G8 to enter into
enhanced partnership with NEPAD participating Stateurther evidence that G8
intends to use the Action Plan to enhance the aetient of the MDGs in Africa, is

provided by the fact that the Action Plan statesdasire of the G8 member States to

117 See NEPAD secretariap citnote 65.
iz See G8 African Action Plasupranote 108 at para 7.

Ibid.
120 see Joseph Stiglilobalisation and its Discontef2003) 244, (rightly arguing that when the IMF
and World Bank lent money to the late Mobutu, tkegw that it will not be used to advance economic
development, but instead to enrich Mobutu); andvé&stRadelet ‘Will the Millennium Challenge
Account be Different’ (2003) 26 (Z}he Washington Quarterfi71 at 174-175.
21 sypranote 108 at para 8.
122 |bid.
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fulfil the commitments they made at the 2002 MomtgiConference, especially in the
area of increasing the flow of official developmessistance (ODA) to developing
countriest?® The G8 intends that ‘in aggregate half or morewf new development
assistance could be directed to African nations gb&ern justly, invest in their own
people and promote economic freeddfi.Such action will serve the twin purpose of
supporting the objectives of NEPAD and helpingdnsure that no [African] country
genuinely committed to poverty reduction, good goaece and economic reform
will be denied the chance to achieve the Millennigdoals through lack of

finance.?®

The Action Plan is to be pursued by the G8 in thedividual and collective
capacities, and through the international instingi to which they belorn§® The
latter will include the International Monetary Fu@d1F), World Bank, and World
Trade Organisation (WTO) that are currently beinghthated by members of the G8.
The above provision therefore constitutes a pleblgethe G8 to ensure that the
activities of these organisations enhance the aehient of sustainable development
in Africa. This pledge by implication involves rastturing the governance structure
of the organisations to accommodate the interegtfo€an countries. The G8 also
pledges that ‘[w]e will continue to maintain a ctstive dialogue with our African
partners in order to achieve effective implementatof our Action Plan and to
support the objectives of the NEPAB”

To demonstrate their support for the enhanced gestip with African countries, the
G8 made various commitments in support of the NEPBch commitments involve
areas where the G8 members pledge to undertake-socenomic reform towards the
achievement of sustainable development in AfrickeyTlinclude the promotion of
peace and securify® strengthening institutions and governance ibhter alia

supporting the NEPAD’s priority political governanaobjectives; strengthening
capacity-building programmes related to economid aorporate governance in

Africa; supporting the African peer-review arrangas; giving increased attention

123|bid, at para 9.
124 pid.

125 |bid.

126 |hid, at para 10.
127 |bid.

128 |bid, at part I.



to and support for African efforts to promote andbtect human rights; and
intensifying support for the adoption and implenagion of effective measures to
combat corruption, bribery and embezzleméhtThey also agree to foster trade,
investment, economic growth and sustainable dewedmp in Africa byinter alia
helping the region to attract internal and externaestment, and implement policies
conducive to economic growth; providing greater keéiaccess for African products;
improving the effectiveness of ODA, and strengthgniODA commitments for

enhanced-partnership countrfé®.

Furthermore, the G8 promise to implement debt fréhiough the Heavily Indebted
Poor Countries (HIPC) Initiative, and to provideddinal debt relief on a case-by-
case basis, to countries that have suffered a foedtl change in their economic
circumstances due to extraordinary external shotkey also promise to expand
knowledgeinter alia by improving and promoting education and expandirgital
opportunities; supporting efforts to ensure equalkeas to education by women and
girls; and working with African partners to increaassistance to Africa’s research
and higher education capacity in enhanced-partigerstountries®! Other
commitments relate to improving health and confraptHIV/AIDS; increasing
agricultural productivity bynter alia making support for African agriculture a higher
international priority in line with the NEPAD’s fraework and priorities; and

improving water resource management.

It is apparent from the above discussion thatAlison Plan, serves as an instrument
for discharging the obligation of these G8 memMates under MDG 8 as it contains
their promise of reforms in the areas of trade, QBAd debt relief, as well as to help
Africa to participate effectively in the internatial financial and trading systems.
However, the G8 commitments are predicated on Afriteaders demonstrating a
political and financial commitment to good govero@arand sound socio-economic
reform. In essence, the Action Plan reiteratesMilennium Compact and sets out a

new vision of partnership between the G8 and Aftiaaed on mutual accountability

1291hid, at part II.

130 hid, at part IIl.

131 |bid, at parts IV-V.
132 |pid, at parts VI-VIII.
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and respect® This G8 policy position is exemplified by the staient of George
Bush, the US President during the launching of Ntikennium Challenge Account
(MCA),* which is the US main policy instrument for disajiag its obligation

under MDG 8 that ‘[w]e must tie greater aid to foél and legal and economic

reforms.3°

From an environmental perspective, the Action Ptioes not contain much
commitment to the conservation and protection eféhvironment in Africa, save for
improving water resource management, thereby mattiegdocument appear more
interested in Africa’s socio-economic developmddespite this neglect, the Action
Plan constitutes an important policy document Far protection of the environment
and realisation of the right to environment in &&i This is due to the fact that
achieving the commitments stated in the Action Rlam help in reducing poverty, the
main cause of environmental degradation in Afribmaddition, by emphasising good
governance and sound socio-economic reform as quisites for the G8

commitments, the Action Plan constitutes a vitagtimment for the promotion of the
two factors, which as noted in the preceding chrapte vital ingredients in creating
the enabling environment for the achievement ofasnable development objectives

including right to environment in Afric&®

However, the G8 commitments in the Action Plan hiagen criticised for not doing

enough to help sustainable development in Afriegspite the then Canadian Prime
Minister hailing the Action Plan as ‘a deal thgpnesents a new beginning and fresh
hope for the African continen 8" and African leaders being optimistic about its

effectiveness® Critics and activists have said that the G8 comm@itts amount to

133 See Group of Eighrogress report by the G8 Africa Personal Repréatires on implementation
of the Africa Action Plar{G8 Gleneagles, 2005) para 6. Available at httpvit.g8.de/Contentm/DE/
Artikel/G8Gipfel/Anlage/Abschlusserkl_C3_A4rungenAafrika-annexen,property=publicationFile.
pdf.

134 MCA was set up by the current Bush AdministratiorMarch 2002 to reward developing nations
that ‘govern justly, invest in their people and @m@ge economic freedom.’” See The White House
Millennium Challenge Accounfvailable at http://www.whitehouse.gov/ infocusygloping nations/
millennium.html. See also Economic Commission fdrida Governance for a Progressing Africa:
Fourth African Development Foru@NECA, 2005) 7.

135 The White Housébid.

136pp 13-15.

137 See ‘G8 agrees Africa action pl&BBC NewsThursday, 27 June, 2002.

138 see BBC Newsibid; Kathleen Deering Ubyssey ‘NGOs slam G8 AfricaifetPlan’Brock Press
available ahttp://media.www.brockpress.com/media/storage/[&gpEnews/2002/07/02/FeaturesNgos
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very little. According to Phil Twyford, Oxfam inteational advocacy director, ‘[tlhey
are offering peanuts to Africa and repackaged pmami that**° For Mara
Vanderslice, spokesperson for Jubilee USA Netwadhie Action Plan does not
adequately address the issue of debt cancellatioAffican countries which is vital
to poverty reduction as African countries will ciowe to ‘spend more than $13.5
billion per year servicing debt to foreign credgor.. [which] is more than the entire
amount of aid that's being currently offered byl&sders**° She describe the HIPC
Initiative as inefficient in reducing debt as ifjtéres a country to have a debt totalling
more than 150 per cent of their annual exportsugity for debt relief, and said that
‘[The G8 countries] need to acknowledge these del#sfundamentally unpayable
and need to be cancelled outright immediat&ly.Other critics feel that the
commitments in the Plan are too broad and lackgtndelines necessary to solve
Africa's problems#? Perhaps like NEPAD, the main criticism of the AdtiPlan is
whether it will not end up as a mere declaratiomt#nt as exemplified by the recent
collapse of the Doha Development Round of tradetiiipns caused mostly by the
reticence of developed nations to remove theiretrdidtorting agricultural subsidies.
This occurred despite the declaration by the G8utide Action Plan that they are
committed to the Doha development agenda and ingaiéation of the WTO work

programmé:*

6.4 Conclusion

The discussion in this chapter shows that the Mb&se influenced the adoption of
policies for the achievement of sustainable devekm in Africa. An analysis of the
major policy documents shows that these policiesmpte good governance and
socio-economic reform at both the national and a@ldévels, as indispensable to the
achievement of sustainable development objectimekiding poverty reduction and
realisation of the right to environment in AfriCEhe fact that these policy documents

-Slam.G8.Africa.Action.Plan-257333.shtml; and Conmmniixeams News Center ‘Peanuts”: G8 Leaders
Launch New Plan for Africa, Activists AngryAgence France Presd&iday, June 28, 2002 , available
at http://www.commondreams.org/headlines02/0628+838.

3% Quoted in Common Dreams News Cerilél.

149 Quoted in Ubyssegp citnote 138.

141 |bid.

142 |bid.

143 upranote 108 at part lIl.
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were adopted to achieve the MDGs in Africa givesdence to the argument in the
preceding chapter that the MDGs can be used toqegood governance and socio-
economic reform. The analysis in this chapter alsows that these policy documents
embody the political commitments of both Africandageveloped countries to hold
themselves accountable for creating the enabling@mment for the achievement of
sustainable development in Africa by institutingpdogovernance and sound socio-
economic reform at the national and internatioeakels. Such declaration of intent
which was principally motivated by the need to awhi the MDGs and overall

sustainable development in Africa points to themative importance of the MDGs as

a framework of accountability.
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CIRAER SEVEN

CONCLUSIONS AND RECOMMENDATIONS

The discussion in this thesis shows that despédatt that the MDGs are soft norms
and therefore not legally binding, they are notrshaf normative value as they have
provided a framework for holding governments acc¢ahble to their millennium anti-
poverty commitments. Discharging these commitmeats evident from the
Millennium Compact affirmed at the Monterrey Comfiece on Financing for
Development, requires both developing and developed countriescreate the
enabling environment at the national and globatle\vfor the achievement of poverty
reduction and sustainable development, via thetutisin of good governance and
sound socio-economic refornhis thesis therefore argues that the role oMBESs

in guiding or stimulating national and internatibraolicy reform towards the
realisation of the right to a environment in Africe that as a framework of
accountability, they can be used to promote gooeeig@mnce and socio-economic
reform, two ingredients that are vital in tacklitige socio-economic and political

factors militating against the realisation of tight in Africa.

In arriving at this conclusion, the thesis makes of a multidisciplinary range of
materials in addressing the principal questionsedhiby the research. It finds that
there is an established right to environment ino&frand that the right has not been
realised in the region as a result of environmedégradation. In enquiring into the
causes of environmental degradation in Africa, ttiesis finds that the poor state of
the environment is not due to lack of regulatorgnieworks, but rather by inter-
related socio-economic and political factors, @iichh poverty has been identified as
the most dominant. It further finds that it is doethis lacuna that the MDGs which
have given renewed vigour to the achievement oeggweduction and sustainable
development become relevant to the realisatiomefright to environment in Africa.

In examining the role of the MDGs in guiding or nstilating national and

! Held in March 2002.

2 See Monterrey Consensus of the International @Genée on Financing for Development, A/CONF.
198/11, 22 March 2002, at paras 4 & 6-67, (herégmaflonterrey Consensus); and United Nations
Report of the International Conference on Financfog DevelopmentA/CONF.198/11 (New York,
2002) at 38-39, para 30 (1)-(3); 51, para 54(2) 68, para 25 (2)-(3), (hereinafter Monterrey
Conference Report).
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international policy reform that will tackle thesalitating factors, the thesis finds
that there exists a linkage albeit theoretical leefwvthe achievement of the MDGs
and realisation of the right to environment. Itoafsxds that despite the fact that the
MDGs are soft norms, they are not shorn of norneaitimportance, and thus, can be
used in guiding or stimulating national and inteéioraal policy reform towards the
realisation of the right to environment in AfricBhis finding is based on the ground
that the MDGs, by mustering unprecedented politicabnsensus, have
metamorphosed into a framework for holding govemmeaccountable to their
millennium commitments to create the enabling emnnent for poverty reduction
and achievement of sustainable development, vigtutisn of good governance and
sound socio-economic reform. Finally, the thesiddithat the MDGs have influenced
the adoption of policies and these policies adwbath good governance and socio-
economic reform as indispensable to the achieverokrsustainable development

objectives including poverty reduction and righttovironment in Africa.

However, the utility of the MDGs in promoting gogdvernance and sound socio-
economic reform is dependent on their continuinlitipal relevance as a framework
of accountability. This is turn is dependent on thebilisation of the MDGs by
national governments, bilateral and multilaterahals, NGOs and various other
actors that have a role in the promotion of Africaustainable developménthe
United Nations (UN) through the Millennium Campaigas done a lot in mobilising
political support for the MDGs by informing, insppig and encouraging people’s
involvement and action for the realisation of thealg. This is a very important
initiative in promoting citizens’ efforts to holdchéir government and international
institutions to account for their Millennium antdyerty promises. The ability of
citizens to hold their politicians accountable m&lin building the relevant political
support for the MDG$.As observed by Herfkens, ‘I know how politician®r.
They do care. But they ask themselves “can | witose votes if | show leadership

on pro-development issuedBimilarly, Shetty argues that ‘the only way in wini

3 See Paul J. Nelson ‘Human Rights, the Millenniurev@&@opment Goals, and the Future of
Development Cooperation’ (2007) 35 (Mprld Developmer2041 at 2046.

4 See UN Millennium Campaign at http://www.Millenmigampaign.org/site/pp.asp?c=grkVL2NLE

&b=72249

® Eveline HerfkensThe United Nations’ MDG Campaign for a Better WoldReligious Responses

Speech delivered at On the Role of American Raligi€@ommunities in Achieving the Millennium

Development Goals: A Consultation, the Church Qeatehe United Nations New York, 8 June 2005,
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governments will actually act is when there is poes from citizens to hold them to

account for their promise$.’

It is in the area of public advocacy and creatinglic and international awareness
about the goals that the co-operation of the NGQ#al as more still need to be done
with regard to creating awarenésslowever, as noted in chapter one of this thesis,
the goals were not well-received by the human sigahvironment and development
advocates and communities, even though their isritis centred not on the need for
the MDGs, but the inadequacies relating to mosheir targets and indicatofsSuch

an attitude may cause the NGOs not to align theatggwith the objectives of MDGs,
thereby adversely affecting the main avenue througiich the public may be
sensitised about the MDGs. Thus, if the publictarke sensitised about the MDGs as
well as to be able to hold their politicians to @aat, then NGOs need to support the
MDGs by re-aligning their goals with the objectivasthe MDGs. One way of doing
this is for the NGOs to take cognisance of the fhat the relevance of the MDGs
does not lie in their individual goals, targets andicators, but in the overall
framework they establish. In essence, they shoakk theed of Williamson’s
suggestion that the MDGs should be used &8n@hmark for moving forward on the
key [environmental], social and economic issues of our age.” This suggestion is more
pertinent with regard to using the MDGs to promtite realisation of the right to
environment. A composite right, which as evidenoirirthe discussion in chapter two
cuts across the whole spectrum of major NGOs dieivivis-a-vis environmental

protection, human rights, and development.

However, the degree to which governments can be &atountable to their MDGs
commitments is dependent on whether governmentamaenable to being held to
account by their citizens and the wider internala@ommunity. The current situation

in Zimbabwe points to the fact that where a goveanims intransigent, there is little

at p8. Available at http://www.Millenniumcampaigrgd atf/cf/D15FF017-0467-419B823ED6659E0
CCD39}/SPEECH_ NY_CHURCH%20CENTRE_08-06-2005.DOC.

® salil Shetty ‘The Millennium Campaign: Getting goaments to keep their promises’ (2005) 48 (1)
Developmeng5 at 27.

” See Herfkenibid, at 8-10; and Shetipid, at 28.

8 pp 11-12.

° Roger WilliamsonThe Millennium Development Goals: Ensuring Achiditgband Accountability
Wilton Park Paper (December 2005) 8. Available atp:Hwww.wiltonpark.org.uk/document/
conferences/WP786/pdf/WP786.pdf.
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possibility of the citizens and the internationabmumunity holding the State
accountable to its millennium commitment to cragate enabling environment for the
achievement of poverty reduction and sustainableldpment. The recent collapse
of the Doha Round of Trade Negotiations also shtheslimit to which developed
nations can be held accountable to their millennicommitment by the global
citizenry and developing nations. Presently, thellevihium Declaratiort? the
Monterrey Consensus,the New Partnership for Africa’s Development (NEPA?
and the G8 African Action Plar, embody in principle the commitment of both
developed countries and African leaders to holdngedves accountable for creating
the enabling environment for the achievement ofepiyvreduction and sustainable
development in Africa. What is needed is for thentranslate their commitment into
concrete action. This is necessary if the MDGs tarde useful in tackling the
underlying causes of environmental degradation o realisation of the right to

environment in Africa.

For African countries, this involves mobilising agdete political will to institute or
undertake good governance and sound socio-econefoieon. What African leaders
are required to do in order to improve governargealieady apparent from the
discussion in chapter five of this thesis on theeats of good governance as can be
promoted, which are essential to complement sooim@mic reform in providing the
enabling environment for the achievement of suats&n development objectives.
Regarding sound socio-economic reform, African d¢oes need to restructure and
reinvigorate their regulatory and economic policies order to reduce their
marginalisation, speed up their integration inte ¢fobalisation process, and combat
poverty’* Required actions in this area include removingtaiies to private
investment by streamlining and strengthening tldeimestic legal frameworks for
doing business, improving public investment in astructure, and providing
education to ensure that domestic firms respontete opportunities associated with

10 United Nations General Assemblillennium DeclarationA/Res/55/2, September 18, 2000, at
paras 12-13.

" Supranote 2 at para 4.

2 The New Partnership for Africa's Development (NEPAD)ctober 2001), at para 49. (Hereinafter
NEPAD framework document).

13G8 Africa Action Plan Sommet Kananaskis Summit, Canada, 2002, at para 4

4 Nsongurua J. Udombana ‘The Summer has ended aratemsot Saved! Towards a Transformative
Agenda for Africa's Development’ (2005)San Diego Int'l L.J5 at 54.



greater integratio In addition, African countries need to invest it health and
educational infrastructures, as improving both teahd education of their citizens
will lead to higher productivity and per capita amee, and which in turn will
positively affect the protection of the environme®bme African countries like South
Africa has to a certain extent improved its heatid educational facilities, while
others like Nigeria has witnessed a steady detdrmr of such facilities, thereby

depriving poor Nigerians access to good educatimhrealthcaré®

African countries should also improve the proteattaf their environment through
enforcing environmental regulations and adopting nees when the need arises, as
well as making funds available for fighting envinental degradation. In addition,
they must tackle corruption in the environmentattse in order to improve the
enforcement of environmental regulations, as wsllt@ prevent a situation where
money budgeted for the environment is misapproguiidt The improvement of
environmental protection is very important to tlehiavement of overall sustainable
development in the region because of the reliariceast of their citizens on the
environment for their sustenance. In addition, tebguld reform their agricultural
policies including promoting agricultural researsince agriculture is the dominant
sector of the region's econorfyThis is necessary to avoid a situation where a
country like Nigeria has gone from being the magaporter of palm products to
being a net importer of the same product incidgnfabm Malaysia, who acquired
the technical knowledge relating to its cultivatibom Nigeria. Most importantly,
African countries need to entrench the human dimans all their development
policies. As aptly argued by Udombana, ‘[hJumanitwst be the objective and
supreme beneficiary of development, otherwise agrment becomes a meaningless
vanity and vexation of the spirit” To achieve this, African countries must take
tangible measures that will deliver to its citizdr@sic needs such as nutritional food,

affordable housing, clean drinking water, effectied affordable drugs, reliable

5 World BankGlobal Economic Prospects 2004: Realizing the Dmwelent Promise of the Doha

Agenda(World Bank, 2003) at xv-xvi.

6 'Some commentators may contest the issue of Sofrtbathaving improved its educational and
health facilities. However, when compared to modticAn countries, it can be argued that the
government of South Africa has really tried in thégard.

' For example, see Kingsley Nweze ‘Senate: Govs &perological Funds on Entertainment’

THISDAY3 January 2008.

8 See Udombanap citnote 14 at 56-57.

¥ bid, at 57.
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electricity and telecommunications, functional eatignal systems, and efficient

transportation networks.

The New Partnership for Africa’s Development (NEPAdEspite its shortcomings
offers a common programmatic tool for the achiewatm&f good governance and
socio-economic reform in Africa. Its major probles stated in the preceding chapter
is whether member States of the African Union cabiiise enough political will to
translate their provisions into concrete restiit®resently, despite the pledge of
African leaders under NEPAD to hold themselves antable for creating the
enabling environment for the achievement of suatadadevelopment, the problem of
bad governance is still afflicting many countriaghe region. This is exemplified by
the Zimbabwe crisis where Robert Mugabe, its 84-yell dictator, recently
expressed his contempt for democracy in the wakbeoMarch 2008 general election
which he lost that ‘[w]e are not going to give ugr @éountry for a mere X on a ballot.
How can a ballpoint pen fight the guff?He went on to declare that only God would
dethrone hinf® These chilling words came from a man whose briggime and
repressive polices have not only decimated the aogn but also, have plunged a
country once hailed as the ‘food basket’ of southirica into a country where most
of its citizens are dependent on food aid. It stidog noted in a situation of bad
governance as currently being experienced in Zimvealwhile the resulting poverty,
disease and hunger grab world attention, the emviemt is usually the silent victim

or consequenc¥.

20 ydombanabid, at 59.

2l See Patrick Chabal ‘The quest for good governnaet development in Africa: is NEPAD the
answer?’ (2002) 73 (International Affairs447; and Professor Okey Onyejekwe in IRIN ‘AFRICA:
Interview with governance expert Prof Okey OnyejekwN Office for the Coordination of
Humanitarian Affairs 16 October 2003, available at http://www.irinnewvg/report.aspx?reportid
=46722. (Both arguing that African leaders are-halirtedly committed to multiparty democracy was
a way to access foreign resources and even sonsedimechanism for self-perpetuation).

%2 Quoted in Rt. Hon. Raila A Odinga, Prime Ministérthe Republic of KenyaDemocracy and the
Challenge of Good Governance in Afriddaper Delivered at the 25th Anniversary of Theu@ian
Newspaper in Lagos, Nigeria, on 9 October 2008. ilake at http://www.africanloft.com/raila-
odinga-africa-is-a-continent-of-huge-contrasts-kamprime-ministeraddresses-nigerian-media-house/.
2 See Rt Hon Raila Odinga, Prime Minister of Repulnf Kenya,Leadership and Democracy in
Africa, Tuesday 22 July 2008, at p4. Available at hitwMv.chathamhouse.org.uk/files/11845 22070
8odinga.pdf. (Hereinafter Odinga II).

24 See ‘Economic woes take toll on environment in Zilwe’ Business ReparB0 August 2007; and
Masimba Biriwasha ‘Zimbabwe: A cry for the enviroant’ Ecoworldly, 30 July 2008.



Exacerbating the situation is the unwillingnessAfiican leaders to hold each other
accountable for bad governance. Raila Odinga, tmePMinister of Kenya recently
decried this trend when he observed with respetitaattitude of African leaders to
the sham June 2008 run-off election in Zimbabwat the African Union singularly
failed in condemning the sham elections in Zimbalavthe recent summit in Egypt.
They neither made specific demands on Mugabe nuderoned him resoundingfy.
The AU’s inaction is different from the recent sgent criticisms of the legitimacy of
President Mugabe’s administration by some soutldritan countries during the
recent 2008 Southern African Development Commuf8#DC) Summit® The AU
needs to toe the same line and must not hesitatenidemn sham elections and other
manifestations of bad governance in Africa. In #ddi the AU must actively
encourage its member States to sign up to the a@friPeer Review Mechanism
(APRM), which is essential to the realisation o tNEPAD objectives of reducing

poverty and placing the continent on a path ofanable growth and development.

The commitment of African nations must be matchgdeguivalent commitment on
the part of developed nations towards meeting tindlennium commitment to create
the global enabling environment for the achievemehtpoverty reduction and
sustainable development in Africa. This implies tmegtheir commitments on aid,
debt and trade under MDG 8, especially in relatmAfrica. So many promises have
been made by developed nations in relation to Afas evident by the G8 African
Action Plan and the supporting Gleneagles CommuéfiiHiowever, recent evidence
has shown that while there has some progress urciregl Africa’s debt burden, the
attitude of developed countries towards meeting t@mmitments have at best been

tepid.28 The major challenge is for developed nations tacogtise their commitments

% Odingaop cit note 22 at 4-5. It appears that the failure of @i leaders to hold each other
accountable is legendary. See Dr. Ubong E. Effetb-Saharan Africa: A Case Study on How not to
Realize Economic, Social and Cultural Rights, anBraposal for Change’ (2005) ISorthwestern
University J. Int'l Hum. Rt®2 at 10-13

% The President of Botswana refused to attend thanStion the ground of the illegitimacy of
Mugabe’s government. See ETV ‘Zambia calls Zimbakvye-election a blot on democracy’ &
‘Botswana Boycott SADC Summit’, eNewrime Time 16 August 2008; and ‘Botswana Refuses to
Recognize Mugabe as President of ZimbabB8C Monitoring Africa 8 July 2008.

" See G8 Africa Action Plasupranote 13, at para 1; and ‘The Gleneagles Commuriquéfrica’
(2006) 12Law and Business Review of the Ameri245s.

8 See United Nationdillennium Development Goals RepgNew York, 2008) 44-48; and United
Nations Economic and Social Council, Economic Cossmon for Africa & African Union
Commission Assessingrogress in Africa towards the Millennium Developm&oals Report 2008
E/ECA/COE/27/10AU/CAMEF/EXP/10(lll), 6 March 2008t pp 18-19.
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into actions as such is critical for the achieveimeh sustainable development
objectives including poverty reduction and real@atof the right to environment in

Africa.

281



BIDGRAPHY

A. STATUTES/CONVENTIONS

National

Kenya

Constitution of the Republic of Kenya (Revised kdtij, 1998.
Environmental Management and Coordination Act No. 8 of 1999.
Kenya National Commission on Human Rights Act Nof 2002.
Nigeria

African Charter on Human and Peoples’ Rights (Ratifon and Enforcement) Act,
Cap A9, Vol. 1, LFN 2004

Constitution of the Federal Republic of Nigeria929

Federal Environmental Protection Agency (FEPA) A&88, Cap F1QFN 2004
National Human Rights Commission Act of 1995.

South Africa

Constitution of the Republic of South Africa, 1996.

Environmental Conservation Act No. 73 of 1989.

National Environmental Management Act No. 107 &89

National Environmental Management: Air Quality Atb. 39 of 2004.
National Environmental Management: Biodiversity Ald. 10 of 2004.
National Environmental Management Act: Protecteda&rAct No. 57 of 200.
National Water Act No.36 Of 1998.

South African Human Rights Commission Act No. 54.694.

India

Indian Constitution, 1950.

us
Restatement (Third) of the Foreign Relations LawkhefUnited States (1987).

282



International

Basel Convention on the Control of Transboundarywé&foent of Hazardous Waste
and their Disposal, 1987.

Convention on Biological Convention, 1992
Regional
Additional Protocol to the American Convention on Human Rights, 1988

African Charter on Human and Peoples’ Rights, 1981.
African Charter on the Rights and Welfare of thel€;H.990.
African Convention on the Conservation of Naturd &matural Resources, 1968.

African Convention on the Conservation of Naturd &atural Resources (revised
edition) 2003.

African Union Charter, 2000.
Bamako Convention on the Ban of the Import intoigdr and the Control of
Transboundary Movement and Management of Hazard@astes within Africa,

1991.

European Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters, 1998.

European Convention on Civil Liability from Activéts Dangerous to the
Environment, 1993.

Organisation of African Unity (OAU) Charter, 1963.

Protocol to the African Charter on Human and PedgRights on the Establishment
of an African Court on Human and Peoples’ Righ@98L

Protocol to the African Charter on Human and PedjpRights on the Rights of
Women in Africa, 2003.

Protocol No. 11 to the European Convention forRhetection of Human Rights and
Fundamental Freedoms, 1994

Protocol on the Statute of the African Court of Justice and Human Rights, 2008

B.CASES

28<



National

Canada

Reference re Secession of Quefd®®8) 2 S.C.R. 217
Costa Rica

Carlos Roberto Mejia Chacon v. Municipalidad de GafinaJudgment No. 3705-93,
Supreme Court, Constitutional Chamber, July 303199

Kenya
Sylvia C. Endere versus Karen Roses HGCC (Nakuru) No. 298 of 2005. Reported
on [2006] eKLR (Kenya).

Sha Vershi Devshi and Company Ltd v The Transpgoénising Board1971) EALR
289 (Kenya).

Abdikadir Sheikh Hassan and 4 others v Kenya Viél@iervice Civil Case No. 2059
of 1996, High Court of Nairobi (Kenya).

Kenya Bankers Association & Others versus MinisterFinance & anothemNo.4,
(2002) 1 KLR at 61 (Kenya).

Law Society of Kenya v Commissioner of Land aneérstiCivil Case No. 464 of
2000, High Court of Kenya.

Samson Lereya and 800 others v The Attorney GeaarhP OthersHCCC No. 115
of 2006. Reported in [2006] eKLR (Kenya)

Wangari Mathai v the Kenya Times Media Trust Ci@hse No. 5403 0f 1989, High
Court of Kenya.

Peter Kinuthia Mwaniki and others v Peter Njugunizt@ha and othersCivil Case
313 of 2000. Cited as (2006) eKLR (Kenya).

Rodger Muema Nzioka and 2 others v Tiomin Kenyé@eddnCivil Case No0.97 of
2001, High Court of Kenya, Mombassa.

Park View Shopping Arcade Ltd v Charles M. Kangeihe 2 otherg2004) eKLR at
21 (Kenya).

Nigeria
Abacha v Fawehinm{2000) FWLR 585.
Adediran and another v Interland Transport Limi{d®92) 9 NWLR (Part 214) 155.

Adewole v Jakand@ 981), 1 N.C.L.R. 152.

284



Attorney-General, Ondo State v Attorney-Genefagéderal Republic of Nigeria
(2002), 9 Sup. Ct. Monthly 1 (Nig. Sup. Ct.) (Orfsate, Nigeria)

Jonah Gbemre v Shell Petroleum Development ComplaNigeria and 2 OtherSuit
No: FHC/B/CS/53/05. Delivered 14 November 2005.

Inyangukwo v Akpa(iL985) 6 NCLR 770.

Mobil Producing Nigeria Unlimited v Lagos State Eommental Protection Agency
(2001) 8 NWLR. (Pt 715) 489 (CA), (2003) FWLR (RX7) 1029 (SC).

Ogugu v the State1994) 9 NWLR (Part 366) 1.

Okogie (Trustees of Roman Catholic Schools) androthAttorney-General, Lagos
State(1981) 2 NCLR 337.

Oronto-Douglas v Shell Petroleum development Corpona and 5 others
Unreported Suit No. FHC/CS/573/93. Delivered onrbaby 17, 1997.

Oronto-Douglas v Shell Petroleum development Corponaand others(1999) 2
NWLR 466 (CA).

Owodunni v Registered Trustees of Celestial Chafc@hrist and other¢2000) 10
NWLR (Pt. 675) 315.

Ransome-Kuti v Attorney-General, Federat{gf02) FWLR 1643.
Irene Thomas and others v Reverend Olufo$d986) 1 NWLR 669.
Uganda

Byabazaire Grace Thaddeus v Mukwano Industidisc. Application No. 909 OF
2000, High Court of Uganda (Kampala Division).

South Africa

BP Southern Africa (Pty) Ltd v MEC for Agricultut@pnservation and Land Affairs
2004 (5) SA 124 at 142F (W).

Department of Agriculture: MEC Conservation and Eorment and another v HTF
Developers (Pty) LimitedCase CCT 07/32.

Director: Mineral Development, Gauteng Region andother v Save the Vaal
Environment and OtherE999 (2) SA 709 (SCA).

Earthlife Africa (Cape Town) v Director-General: partment of Environmental
Affairs and Tourism and anoth005 (3) SA 156 (C).

28¢



Fuel Retailers Association of SA (Pty) Ltd v DioreBeneral, Environmental
Management, Department of Agriculture, Conservati@and Environment,
Mpumalanga, and other€ase CCT 67/06, Delivered on 7 June 2007.

Fuel Retailers Association of SA (Pty) Ltd v DioreBeneral, Environmental
Management, Department of Agriculture, Conservati@nd Environment,
Mpumalanga, and othei2007 (2) SA 163 (SCA).

Government of the Republic of South Africa andrstligGrootboom and othe2001
(1) SA 46 (CC).

Hichange Investments (Pty) Ltd v Cape Produce Qy) (Bd and other2004 (2) SA
393.

HTF Developers (Pty) Ltd v Minister of Environmdnggfairs and Tourism and
others2004 (5) SA 124 (W).

In re: Certification of the Constitution of the Ragic of South Africal996 (10)
BCLR 1253 (CC).

Johann De Kock v Minister of Water Affairs and Firg and otherCase No. CCT
30/05.

MEC for Agriculture, Conservation, Environment &ridh Affairs v Sasol Oil (Pty)
Limited and anotheR006 (5) SA 483 (SCA).

Minister of Health v Woodcarb (Pty) Ltd v anotii€x96 (3) SA 155.

Minister of Health and others v Treatment Actionm@aign and others No. 2002
(5) SA 721.

Minister of Public Works and others v Kyalami Ridggvironmental Association and
another2001 (3) SA 1151.

Minister of Water Affairs and Forestry v Stilfonteold Mining CO Ltd and others
2006 (5) SA 333.

Petro Props (Pty) Ltd v Barlow and anoth2006 (5) SA 160 (W).

Trustee, Biowatch Trust v Registrar: Genetic Resesirand other2005 (4) SA 111
M.

Van Huysteen NO and other v Minister of EnvironrakAffairs and Tourism and
others1995 (9) BCLR 1191 (C).

Wildlife Society of South Africa and others v Miaisof Environmental Affairs and
Tourism and other§996 (3) SA 1095.

28¢€



India

Abhilash Textile v Rajkot Municipal Corporati¢h988) AIR 57 (Gujurat).
Kinkri Devi v Himachal Prades[i1988) AIR 4.

L.K. Koolwal v Rajastha(1988) AIR 2 (High Court of Rajasthan).

Subash Kumar v State of Bih&lR 1991 SC, 1991 (1) SCC 598.

M.C Mehta v Union of Indi§1989) 9 SCC 589.

PrakashMani Sharma v Ministers of Coun®\rit Nos. 2961 and 2052.
Sachidanand Pande v State of West Be(if#87) AIR (SC) 1109.

Mohd Nanif Qureshi v State Bfhar (1958) AIR (SC) 731.

Damodhar Roa v Municipal Corp of Hyderab@®87) AIR 171.

Charan Lal Sahu v Union of Ind{@990) AIR (SC) 1480.

State of Madras v Champakam Dorairajd®51) AIR (SC) 226.

Philippines

The Philippines: Supreme Court Decision in Minor d9a v Secretary of the
Department of Environment and Natural ResourcesNRE33 ILM 173 (1994).
International

Concluding Observations on Lithuanig001) U.N. CRC, U.N. Doc. CRC/C/15/Add
.146.

Legality of the Threat or Use of the Nuclear Wea(i®96) 1.C.J. Reports 241.

Military and Paramilitary Activities in and Against Nicaragu®licaragua v. U.S.)
(Merits) (1986) 1.C.J. Reports 14.

North Sea Continental Shelf CasgfRG/Denmark; FRG/Netherlands) (1969) 1.C.J.
Reports 3.

Regional

Amnesty International v Zamb@ommunication No. 212/98, Twelfth Annual Report
of the Commission-1998/99.

Avocats Sans Frontieres ex rel. Gaetan BwampanBerundi Communication No.
231/99, 2000-2001, Afr. Ann. Act. Rep., Annex V.



Civil liberties Organisation (In re Nigerian Bar Asciation) v Nigeria
Communication No. 101/93, 1994-1995, Afr. Ann. Agep., Annex VI.

The Social and Economic Rights Action Center (SBR#&@ another v Nigeria
Communicatiorl55/96.

Constitutional Rights Project v Niger@ommunication No. 60/91, 1994-1995, Afr.
Ann. Act. Rep., Annex VI.

Fadeyeva v Russi&pplication no. 55723/00 (Chamber).

Anna Maria Guerra and 39 Others v 1ta($998) | ECHR, Case 14967/89, delivered
19 February 1998.

Hatton and others v the United Kingdg@003) ECHR 338 (8 July 2003) (Grand
Chamber).

Kyrtatos v Greecd1666/98 (2003) ECHR 242 (22 May 2003).

Legal Resources Foundation v ZamBiammunication No. 211/98, paras 59-60.
Lopez-Ostra v Spaif1994) ECHR, series A, No. 303C.

Moreno Gomez v. Spa#143/02 [2004] ECHR 633 (16 November 2004).

Nationale des Droits de 'Homme et des LiberteshadC Communication No. 74/92,
1995-1996, Afr. Ann. Rep. Annex VII.

Powell & Rayner v United Kingdoti72 Eur. Ct. H.R. (Ser. A) at 5 (1990).

Purohit v GambiaCommunication No. 241/2001.

Oneryildiz v TurkeyApplication no. 48939/99 (Grand Chamber).

Taskinand others v Turkefpplication no. 46117/99 (Chamber).

Velasquez v Hondur44988) 4 Inter-AM. Ct. H.R (Ser. C) 155

Yanomani v Brazil Inter-Am C.H.R, 1984-1985 Annual Report 24,

OEA/Ser.L/V/II.66, doc. 10, rev. 1 (1985).

C. BOOKS

Earl Babbie & Johann Moutohhe Practice of Social Resear@@xford University
Press, 2001).

28¢



Tom Bigg & David Satterthwaite (eds)ow to Make Poverty History: The central
role of local organizations in meeting the MD@&D, 2006).

Patricia Birnie & Alan Boylelnternational Law and the Environmeged (Oxford
University Press, New York, 2002).

Alan Boyle & Michael R Anderson (edsHuman Rights Approaches to
Environmental ProtectiofClarendon Press, Oxford, 1996).

Daniel W. BromleyEnvironment and Economy: Property Rights and PuBlidicy
(Blackwell, Oxford, 1991).

Daniel H. Cole Pollution and Property: Comparing Ownership Institis for
Environmental Protectio(Cambridge University Press, 2002).

John Dugardnternational Law: A South African Perspecti@ed (Juta & Co Ltd,
2005).

David Dyzenhaus (edRecrafting the Rule of Law: The Limits of Legal @r(Hart
Publishing, Oregon, 1999)

David Hunter, James Salzman & Durwood Zaelke (&atgynational Environmental
Law & Policy 2ed (Foundation Press, New York, 2002)

Department for International Development, Unitechdgdlom (DFID), Directorate
General for Development, European Commission (E@)ted Nations Development
Programme (UNDP), & The World BanKk.inking Poverty Reduction and
Environmental Management: Policy Challenges and @jpynities(The World Bank,
July 2002).

Stanley P Johnson (edHE EARTH SUMMIT: The United Nations Conference on
Environment and Development (UNCEDjternational Environmental Law and
Policy Series (Graham & Trotman/Martinus Nijhof§a).

Jeni Klugman (ed)A Sourcebook for Poverty Reduction Strategi@dume 1-Core
Techniques and Cross-Cutting Iss¢g@®rld bank, October 2002).

Alexandre Kiss & Dinah Sheltointernational Environmental law{Transnational
Publishers Inc, New York, 1991).

Alexandre Kiss & Dinah Sheltoninternational Environmental Law?2ed
(Transnational Publishers Inc, New York, 2002).

Rachel Murray The African Commission on Human and Peoples’ Rigind
International Law(Hart Publishing, UK, 2000).

Dilys Roe (ed) Millennium Development Goals and Conservation: Mgng
Nature’s Wealth for Society’s Heal(HED, 2004).



Jan GlazewskEnvironmental Law in South Africaed (Lexis Nexis Butterworth,
Durban, 2005) 77.

Jonathan Grix'he foundations of Resear(fPalgrave Macmillan, New York, 2004).

J. MoutonHow to Succeed in Your Master's and Doctoral Steidéan Schaik,
Pretoria, 2001).

J. A. Omotola (edEnvironmental Law in Nigeria Including Compensat{&aculty
of Law, University of Lagos, 1990).

Peter Oluyed€onstitutional Law in Nigerided (Evans Press, Lagos, 1992).

Fatsah QuguergouzAfrican Charter on Human and People’'s Rights: A
comprehensive for Human Dignity and Sustainableel@ment in Africa(Kluwer
law Institute, New York, 2003).

G. SamueEpistemology and Method in Laildershot, Ashgate, 2002).

David Satterthwaite (edyhe Millennium Development Goals and Local Procgsse
Hitting the target or missing the poin{RED, 2003).

Amartya SerDevelopment as Freedofknopf, New York, 1999) 87-98.

U. Oji Umozurike The African Charter on Human and Peoples’ Rigthartinus
Nijhoff Publishers, 1997).

United Nations development Programme (UNDRjlicators for Monitoring the
MDGs: Definition, Rationale, Concepts and Sour¢gsited Nations, New York,
2003)

UN Millennium Projectinvesting in Development: A Practical Plan to Acleiehe
Millennium Development Goa(®)NDP 2005).

D. JOURNAL ARTICLES

Susan Ariel Aaronson & Jamie M Zimmerman ‘Fair TeadHow Oxfam Presented a
Systemic Approach to Poverty, Development, Humagh®i and Trade’ (2006) 28
(4) Human Rights Quarterl998.

Shedrack C. Agbakwa ‘Reclaiming Humanity: Econorfiiocial, and Cultural Rights
as the Cornerstone of African Human Rights’ (2092fale Hum. Rts. & Dev. L.J
177.

Shadrack C. Agbakwa ‘A Path Least Taken: Economid &ocial Rights and the
Prospects of Conflict Prevention and Peacebuildingfrica (2003) 47 (1AL 38.

29C



Phillip Alston ‘Conjuring Up New Human Rights: A éposal for Quality Control’
(1984) 78American JIL607.

G.O. Anoliefo, O.S. Isikhuemhen & N.R. Ochije ‘Erammental Implications of the
Erosion of Cultural Taboo Practices in Awka-Southcdl Government Area of
Anambra State, Nigeria: 1. Forest, Trees, and \Résource Preservation’ (2003) 16
Journal of Agricultural and environmental Ethi2z81.

Sumudu Atapattu ‘The Right to a Health Life or tR@ght to Die Polluted?: The
Emergence of a Human Right to a Healthy Environmémder International Law’
(Winter 2002) 16Tulane Envtl. LB5.

Amir Attaran ‘An Immeasurable Crisis? A Criticisnh the Millennium Development
Goals and Why They Cannot be Measured (200918 Med?2.

Edward B. Barbier, Richard Damania & Daniel Leona@brruption, trade and
resource conversion’ (2005) 5Qdournal of Environmental Economics and
ManagemenR76.

R.R. Baxter ‘International Law in "Her Infinite Maty’ (1980) 29 (4) The
International and Comparative Law Quarte8y9.

Alan E. Boyle ‘Some Reflections on the RelationshipTreaties and Soft Law’
(1999) 48 (4)The International and Comparative Law Quartediy1.

Carl Bruch, Wole Coker & Chris VanArsdale ‘Constittnal Environmental Law:
Giving Force to Fundamental Principles in Africa000) 7SAJELP21.

C. M. Chinkin ‘The Challenge of Soft Law: Developmi@nd Change in International
Law’ (1989) 38 (4)The International and Comparative Law Quarte8§0.

Okezie Chukwumerije ‘Peer Review and the PromotdnGood Governance in
Africa.’ (2006) 32North Carolina J. Int'l L. & ComReg.49.

Leslie C. Clark ‘A Call to Restructure Existing énbational Environmental Law in
Light of Africa's Renaissance: the United Nationon@ntion to Combat
Desertification and the New Partnership for AfscBevelopment (NEPAD)’ (2003)
27 Seattle U. L. Re\b25.

Maureen Cropper & Charles Griffith ‘The Interactiafi Population Growth and
Environmental Quality’ (1994) 84 (Zmerican Economic Peer Review Papers and
Proceedings 250

Kerry Cuomo ‘Human Rights and the Environment: CannGround’ (1993) 18
Yale JIL227.

Caoimhe de Barra ‘Addressing Aid Effectiveness: ayKChallenge in Meeting the
MDGs (2005)Trocaire Development Reviel®3.

291



Shubhankar Dam & Vivek Tewary ‘Polluting EnvironnaieRolluting Constitution: Is
a “Polluted” Constitution Worse than a Polluted Eonment?’ (2005) 17 (3)Journal
of Environmental Lav@83.

Pierre-Marie Dupuy, ‘Soft Law and the Internatiohalv of the Environment’ (1991)
12 Michigan J.1.L 420.

Joshua Eaton ‘The Nigerian Tragedy, EnvironmenteguRation of Transnational
Corporations, and the Human Right to a Healthy Emwnent’ (1997) 15Boston
University International L261.

Kaniye S.A. Ebeku ‘The Right to a Healthy Envirommeand the African
Commission’ (2003) &African HRLJ149.

Anthony Uzodinma Egbu ‘Constraints to Effective IBbbn Control and
Management in Nigeria’ (2000) Zthe Environmentalist3.

Basil Enwegbara ‘The Globalization of Povertyhe TechVol. 121’ Issue 26,
Tuesday, May 15, 2001.

L. Feris ‘The Asbestos Crisis - the Need for Stiigability for Environmental
Damage’ (1999Acta Juridica287.

Pieter Fourie ‘Africa's New Security Threat: HIVIAS and human security in
Southern Africa’ (2001) 10 (4)frican Security Reviewl.

Sakiko Fukuda-Parr ‘Millennium Development GoalshyWThey Matter’ Global
GovernanceV/ol. 10, section 4, October 1, 2004.

Sakiko Fukuda-Parr ‘Millennium Development Goall8dicators for International
Human Rights Obligations?’ (2006) 28 (4) HunRights Quarterly966.

Ciara Gaynor ‘Structural Injustice and the MDGsCAtical Analysis of the Zambian
Experience’ (2005Jrocaire Development Revieaw.

Jan Glazewski ‘Environmental Justice and the NewutlsAfrican Democratic
Legal Order’ (1999Acta Juridica6.

Lorna Gold ‘Are the Millennium Development Goalsdagkssing the underlying
causes of injustice? Understanding the risks of MBGs’ (2005) Trocaire
Development Revie@3.

Gene M. Grossman & Alan B. Krueger ‘Economic Growatid Development’ (1995)
110Quarterly Journal of Economic353.

Shadrack Gutto ‘Modern “Globalisation” and the &ades to Social, Economic and

Cultural Rights for Human Rights Practitioners ahdivists in Africa’ (Oct.-Dec.
2000)Afr. Legal Aid12.

29z



Andy Haines & Andrew Cassels ‘Can the Millenniumvelepment goals be
attained?’ (2004) 32BMJ 394.

Jacques Hallak & Muriel Poisson ‘Ethics and conauptin education: an overview’
(2005) 1(1)MJournal of Education for International Development

Hurst Hannum ‘The Status of the Universal Declaratf Human Rights in National
and International law’ (1996) 26eorgia Journal of International and Comparative
Law 287.

Berta E. Hernandez-Truyol ‘Cuba and Good Governafa¥4) 14Transnat'l L. &
Contemp. Problem&55.

Johan Hattingh & Robin AttfielEcological Sustainability in a Developing Country
such as South Africa: A Philosophical and Ethicejuiry’ (Summer 2002) 6 (2)he
International Journal of Human Righ6b.

Laura Horn ‘The Implications of the Concept of CoommConcern of a Human Kind
on a Human Right to a Healthy Environment’ (200MdJICEL 233.

Kelvin C. Kennedy ‘The Incoherence of Agriculturtade, and Development Policy
for Sub-Saharan Africa: Sowing the Seeds of FalepeHfor Sub-Saharan Africa’s
Cotton Farmers?’ (Winter 2005) ¥éansas Journal of Law and Public Polig@7.

Su-ming Khoo ‘The Millennium Development Goals: Aitical Discussion (2005)
Trocaire Development Reviel@.

Michael Kidd ‘Environmental Crime-Time for A Retlinn South Africa?’ (1998) 5
SAJELP181 at 198.

Richard N. Kiwanuka ‘The meaning of “people” in tA&ican Charter of Human and
Peoples’ Right’ (1988) 82merican JIL80.

Heinz Klug ‘Five Years on: How Relevant is the Ciitnson of the New South
Africa?’ (2002) 26Vermont L. Rew805.

James C. Kraska ‘Global and Going Nowhere: Sudben®evelopment, Global
Governance & Liberal Democracy’ (2006) Bénver J. Int'l L. & Policy247.

Gbenga Lawal ‘Corruption and Development in Afri€hallenges for Political and
Economic Change’ (2007) 2 (Humanity and Social Sciences Jourfal

John Lee ‘The Underlying Legal Theory to Suppowaell-Defined Human Right to a
Healthy Environment as a Principle of Customaryeidnational Law’ (2002)
25Columbia J Envtl [283.

Richard B. Lillich ‘The Growing Importance of Custary International Human
Rights Law’ (1996) 2%5eorgia Journal of International and Comparativen_a.

29¢



Tinashe Madava ‘lllicit dumping of toxic wastes &cé of human rights’ (2001) 28
(88) Review of African Political Econon288.

J.W. McArthur, J.D. Sachs, G. Schmidt-Traub ‘Resggoto Amir Attaran’ (2005) 2
(11) PLoS Med379.

John Cantius Mubangizi 'The Constitutional protattof Socio-Economic Rights in
Selected African Countries: A Comparative Evaluati@006) 2African Journal of
Legal Studieq.

Smita Narula ‘The Right to Food: Holding Global At Accountable Under
International Law’ (2006) 4€olumbia Journal of Transnational La@81.

Paul J. Nelson ‘Human Rights, the Millennium Deystent Goals, and the Future of
Development Cooperation’ (2007) 35 (Mprld Developmer2041 at 2046.

James W. Nickel ‘The Human Right to a Safe Envirentn Philosophical
Perspectives on Its Scope and Justification’ (1983jale JIL281.

Vincent O. Nmehielle ‘The African Union and Africd®enaissance: A New Era for
Human Rights Protection in Africa?’ (20035mg. J. Int'l & Comp. L412.

Vincent Nmehielle ‘The African Peer Review Mechamisinder the African Union
and its Initiative: the New Partnership for Afre®evelopment’ (2004) 98m. Soc'y
Int'l L. Proc. 240.

Francis Nwonwu ‘NEPAD: A New Agenda or Another Rirvét in Africa’s Political
Adventurism?’ (2006) Africa Policy Journall.

Tunde I. Ogowewo ‘Wrecking the Law: How Article Itif the Constitution of the
United States led to the Discovery of a Law of 8tag to Sue in Nigeria’ (2000) 26
Brooklyn JIL527.

Nelson E. Ojukwu-Ogba ‘Legal and Regulatory Instemts on Environmental
Pollution in Nigeria: Much Talk, Less Teeth’ (200&P International Energy law &
Taxation Revie\g01.

Patrick Okonmah “Right to A Clean Environment: A% for the People of Oil-
Producing Communities in the Nigerian Delta’ (199T)JAL 60.

Michele Olivier ‘Enforcement of International Eneitmental Law’ (2002) SAJELP
151.

Dejo Olowu ‘Human Rights and the Avoidance of Dotieetmplementation: The

Phenomenon of Non-Justiciable Constitutional Guaesi (2006) 6B askatchewan
L. Rev.39.

294



John Ovink ‘Transboundary Movement of Hazardous t&/ahe Basel and Bamako
Conventions: Do Third World Countries Have a Ch®ic€1995) 13Dick. J. Int'l of
Law 281.

Geoffrey Palmer ‘New Ways to Make International Eonmental Law’ (1992) 86
(2) AJIL 259 at 270.

Raewyn Peart & Jessica Wilson ‘Environmental Peiitgking in the New South
Africa’ (1998) 5SAJELP237.

Lorenzo Pellegrini & Reyer Gerlagh ‘Corruption, Decnacy, and Environmental
Policy: An Empirical Contribution to the Debate’ O@6) 15(3) The Journal of
Environment and Developmes®2.

Lorenzo Pellegrini & Reyer Gerlagh ‘Corruption aBdvironmental Policies: What
are the Implications for the Enlarged EU?’ (2006 ELUrope Environmert39 at 145.

Steve Radelet ‘Will the Millennium Challenge AccouBe Different?’(2003)The
Washington Quarterlyt71.

John Roberts ‘Millennium Development Goals: Areemniational Targets Now More
Credible?’ (2005) 13ournal of International Developmeh13.

Luiz E. Rodriguez-Rivera ‘Is the Human Right to Eomment Recognised under
International Law? It Depends on the Source’ (Wir2601) 12Colorado J. Intll
Envtl L. & Policyl.

Vernon W. Ruttan ‘Technology and the Environme&®87{1) 53American Journal of
Agricultural Economic§07.

S. Sanderson & K. Redford ‘Contested relationslevieen biodiversity conservation
and poverty reduction’ (2003) 3Jryx 389-390.

Dinah Shelton ‘Human Rights, Environmental Protatti and the Right to
Environment’ (1991) 2&tanford JIL103.

Salil Shetty ‘The Millennium Campaign: Getting gowments to keep their promises’
(2005) 48 (1) Developmengs.

Chris Stals ‘the African Peer Review Mechanism aslraegral Part of the New
Partnership for Africa’s Development’ (2004rican HRLJ121.

Phia Steyn ‘The Lingering Environmental Impact ofpRessive Governance: The
Environmental Legacy of the Apartheid Era for thewNSouth Africa’ (December
2005) 2 (3)Globalizations391.

Jennifer A. Storm ‘South Africa’s New Environmenfblicies: Making Green the
New Dominant Color’ (1997) &eorgetown Int’l Envtl. L. Re&41.

29¢



Jonathan Temple ‘The New Growth Evidence’ (1999)(B)rJournal of Economic
Literature 112.

Dire Tladi ‘Of Course for Human: A Contextual De&enof Intergenerational Equity’
(2002) 9SAJELP177.

James Triggs ‘Authority, democracy and the ruldagi’ (2008) 30Australian Bar
Review221.

Nsongurua J. Udombana ‘How Should We Then Live?b@lmation and the New
Partnership for Africa's Development’ (2002) BOston University Int'l L.J293

Nsongurua J. Udombana ‘Between Promise and PerfaraRevisiting States’
Obligations Under the African Human Rights Char{@004) 40Stanford JIL105.

Nsongurua J. Udombana ‘The Summer has Ended andr&Vieot Saved! Towards a
Transformative Agenda for Africa’s Development’ (&) 7 San Diego International
Law Journals.

Morne Van der Linde ‘African Responses to Environtaé Protection’ (2002) 35
CILSA99.

Morne van der Linde ‘Considering the Interpretataomd Implementation of Article
24 of the African Charter on Human and Peoples’hiign Light of theSERAC
Communication’ (2003) African HRLJ167.

Tobias P. van Reenen ‘Locus Standi in South Afrigamvironmental Law: A
Reappraisal in International and Comparative Petsfe (1995) 2SAJELP12.

E. INTERNET RESOURCES

Prof Kinfe AbrahamThe New Partnership for Africa’s Development (NERAIDrn
of Africa Democracy and Development Internationaibhy, available at http:/
www.aksophiabooks.org/ occasionalpl_19.htm.

Adegoke Adegoroye ‘The challenge of Environmentafdcement in Africa: The
Nigerian ExperiencelNECE Conference Proceedings VolumeThird International
Conference on Environmental Enforcement, 25-28IAp894, Oaxaca, Mexico.

African ConservancyThe Environmental and Cultural Disintegration ofrida
Available at http://www.africanconservancy.org/atidacuments/Problem_1206.pdf.

African Commission on Human and Peoples Rights (REH OAUOUA
Information Sheet No 1: Establishmeg®CHPR Secretariat). Available at http://
www.achpr.org/english/information_sheets/ACHPR%20t20sheet%20no.1.doc.

John Agbonifo ‘The Colonial Origin and PerpetuataEnvironmental Pollution in

the Postcolonial Nigerian State’. Available at Htiyt.ilstu.edu/critique/fall
2002docs/jagbonifo.pdf.

29¢



Philip Alston A Human Rights Perspective on the Millennium Dewalent Goals
Paper prepared as a contribution to the work oMhiennium Project Task Force on
Poverty and Economic Development. Available at:Httpvw.hurilink.org/tools/HRs
Perspectives_on_the MDGs--Alston.pdf.

John Ambler Attackind?overty While Improving the Environment: Towards-in
Policy Options(Poverty & Environment Initiative, UNDP & EC, 1999

Ifeanyi AnagoEnvironmental Assessment as a Tool for SustainBelelopment:

The Nigerian Experienc€ongressFIG XXII International, Washington D.C. USA,
APRIL 19-26, 2002. Available at http://www.fig.nptib/fig_2002/Ts10-3/TS10_3
anago.pdf.

Michael AndersorAccess to Justice and Legal Process: Making Legsiitutions
Responsive to Poor People in the LORaper for Discussion at WDR Meeting 16-17
August 1999. Available at http://siteresources.dioaink.org/INTPOVERTY/
Resoruces/WDR/DfiD-Projectpapers/ anderson.pdf.

Anne N. AngwenyiEnvironmental Legislation and Domestication of tntgional
Environmental Law in Keny&aper presented at the Sesei Programme Sub-Regional
Legal Workshop held in Nairobi, 13th -17th DecemB@64 (NEMA Kenya, 2004).
Available at http://www.nema.go. ke/envilegilatiasp#.

Kepa Artaraz ‘MDGs Mask Injustice and InequalityLiatin America’1d21 Global
Policy Forum November 2005. Available at http://www.globalpgliorg/socecon/
inequal/2005/11mask.htm.

Soji Awogbade ‘What is the Place of EnvironmentaiMin Africa’s Development?’
AELEX November 9, 2006Available at http://www.worldservicesgroup.com/
publicationspf.asp?ld =1597.

Achoka Awori ‘African Perspective on EnvironmentdabevelopmentVoice From
Africa UN-NGLS. Available at http//www.unngls.org/docum&ipublicastions.en/
voices.africa/number5/vfa5.04.thm#top.

Alejandro Benjana “Good Governance’ and the MDGsont@adictory or
ComplementaryGlobal Policy Forum 12 October 2004.

Barbara BillingsleyRule of law: what is it? Why should we care®ailable at
http://findarticles.com/p/articles/mi_m0OJX/is_5/&6n25039328.

Rasheed Bisiriyu ‘The Connection between energwepy and environmental
degradation’ News & Trends: Africaéllexander's Gas & Oil Connectiongol. 9,
Issue #14, Wednesday, 21 July, 2004. Availablettat/lwww.gasandoil.com/GOC/
news/nta42939.htm.

Elizabeth Blunt ‘Corruption “costs Africa billionBBC News 18 September 2002.
Available at http://news.bbc.co.uk/2/hi/afriac/238%.stm.



Canada’s Coalition to End Global Poverty (CCI)e Politics of the Millennium
Development Goals: Human Rights and Poverty ErdineA Summary Report of a
CCIC-NSI Conference, May 26-28, 2005, Ottawa, Qatakvailable at http://www
.ccic.ca/e/doc/002_and_200505_politics_of _mdgs f eeport.pdf.

Marisa Casale & Alan Whitesidehe Impact of HIV/AIDS on Poverty, Inequality and
Economic Growth IDRC Working Papers on Globalization, Growth aPdverty
Working Paper Number 3 (Health Economics and HI\D&I Research Division
(HEARD) University of KwaZulu Natal, South Africéjarch 2006).

Desmond Cohen ‘Poverty and HIV/AIDS in Sub-Sahakénca’ UNDP Issue Paper
No. 27 Available at http://www.undp.org/hiv/publicatidissues/english/issue
27e.html.

Committee on Agriculture ‘Follow-up to the World @mit on Sustainable
development (WSSD)' COAG/2003/INF/2, Seventeenthstsm, Rome, 31 March-4
April, 2003.

‘Corruption “costs Kenya $1bn a yearrBBC News available at
http://news.bbc.co.uk/2/hi/business/2949586.htm.

Abdulai Darimani ‘Impacts of Activities of Canadidining Companies in Africa’
Third World Network — Africa Secretarje&81October 2005.

Rasheed DramanPoverty and Conflicts in Africa: Explaining a Corepl
Relationship Paper prepared for the Experts Group Meeting onicaf€anada
Parliamentary Strengthening Program, Addis Abal8a23 May 2003. Available at
www.paricent.ca/povertyreduction/seminar/_e.pdf.

David Dickson ‘How “Scientific” Are the MillenniumDevelopment GoalsOne
World Global Policy Forum, September 19, 2005. Availablat
http://www.globalpolicy.org/socecon/develop/200940scient.htm.

Fabio Granja e Barros, Augusto F. Medonca, & JdwgeNogueiraPoverty and
Environmental Degradation: the Kuznets Environme@iarve for the Brazilian Case
Department of Economics Working Paper 267 (Uniwgrsif Brasilia, December
2002) 11. Available at http:///www.unb.br/face/ezqué/ TD/267Dec20/Noguira.pdf.

Theo Eicher, Cecilia Garcia-Penalosa, & Tanguy Vé#persele Education,
Corruption, and the Distribution of Incom@ctober 2006). Available at http://
faculty.washington.edu/te/papers/ept_1.pdf.

Engobo Emeselfihe Limitation of Law in Promoting Synergy Betw&gvironment
and Development Practices in Developing Countrie£ase Study of the Petroleum
Industry in Nigeria Available at Http://web.fuberlin.de/ffu/akumwélt/ 2004/
download/emese_f.pdf.

Victor E. Eze ‘Monitoring the Dimensions of Corrigat in Nigeria’ Nigeria Village

SquareMonday, 25 September 2006. Available at http://wmmgeriavillagesquare.
Com/atrticles/victordike/ monitoring-the-dimensioofseorruption-in-ni.html.

29¢



Adriana Fabra & Eva ArnaReview of Jurisprudencen Human Rights and the
Environment in Latin AmerigaBBackground Paper No.6, Joint UNEP-OHCHR Expert
Seminar on Human Rights and the Environment, 14}a6uary 2002, Geneva.
Available at http://www.uchchr.ch/environment/bpénh

Adriana Fabrd he Intersection of Human Rights and Environmelsgies: A Review

of Institutional development at International Lev@hckground Paper 3, Joint UNEP-
OHCHR Expert Seminar on Human Rights and the Enwment, 14-16 January

2002, Geneva. Available at http://uchchr.ch/envinent/bp3.pdf.

Focus on Global Soutintipoverty or Anti Poor? The Millennium Developren
Goals and the Eradication of Extreme Poverty or gemDiscussion Paper, Asia
Pacific Civil Society Forum, Bangkok, Thailand, 838tober 200§December 2003).

Sakiko Fukuda-ParThe Millennium Development Goals and Human Devedspm
International Symposium, Tokyo, 9 October 2002.

German Advisory Council on Global Change (WGBMrld in Transition: Fighting
Poverty Through Environmental Poli¢arthscan, 2005) 40-41. Available at http://
www.wbgu.de/wbgu_jg2004_engl.pdf.

Aisha Ghaus-Pash@overnance for the Millennium Development Goal: €8sues
and Good PracticedJNDESA 2006).

Peter GlickReproductive Health and Behaviour, HIV/AIDS, and/étty in Africa
SAGA Working Paper (May 2007).

Lorna Gold ‘More than Just a Numbers Game? Ensutirag the Millennium
development Goals Address Structural Injusticéénter Focus Issue # 168,
September 2005. Available at http://www.coc.orggpethc/cf/2005/cf168 200509
more.pdf.

lan Golding, Odin K. Knudsen & Dominigue Van der hébrugghe~or Whom the

Bell Tolls: Incomplete Trade Liberalization and [@éping Countries Paper

presented at the International Conference: AguecaltPolicy Reform and the WTO:
Where are We Heading? Capri Italy, on 23-26 Juri820

B. Gordon, R. Mackay & E. Rehfuefsheriting the World: the Atlas of Children’s
Environmental Health and the EnvironmeiWworld Health Organization, Geneva,
2004). Available at htt://www.who.int/ceh/publicatis/en/atlas.pdf.

Richard Griggs ‘The Cultural Dimensions of Envircemial Decision-Making’
Independent Projects Trust (South Africayailable at http://www.gdrc.org/decision/
edm-culture.html.

Halliburton ‘Halliburton and Nigeria: A Chronologyf Key Events in the Unfolding
of Key Events in the Unfolding Bribery Scand#&alliburton Watch Available at
http://www.halliburton.org/ about_hal/nigeria_tirmad.html.



Dr I. El Hadji Reduction of Corruption in Africa: A Tremendous drage Available
at http://www.iespolicy.org/file/Sall%20-%201a%20@aption%20en%20Afrique.df.

Eveline HerfkensThe United Nations’ MDG Campaign for a Better Woid
Religious ResponseSpeech delivered at the On The Role of Americatigous
Communities in Achieving the Millennium Developmeaobals: A ConsultatioriThe
Church Center at the United Nations New York, 8eJ2005, pp2-3. Available at
http://www.Millenniumcampaign.org/atf/cf/D15FF01 4®&7-419B-823ED6659E0CC
D39}/SPEECH_ NY_CHURCH%20CENTRE_08-06-2005.DOC.

Helena HofbaueSustained Work and Dedicated Capacity: IDASA’s Egpee in
Applied Budget Work in South Africdase study prepared for the research project
‘Lessons from Civil Society Budget Analysis and Adeacy Initiatives’ (May 2006).
Available at http://www.internationalbudget.org/easidies.htm.

Lori Hunter ‘HIV/AIDS and the Natural EnvironmerfPopulation Reference Bureau
Available at http://www.prb.org/Articles/2006/HIVBISandtheNaturalEnvironment
aspx.

IRIN ‘BURKINA FASO: Sahelian cotton farmers on th&hees’Humanitarian News
and AnalysisUN Office for the Coordination of Humanitarianfairs, 22 December
2006. Available at http://www.irinnews.org/repospa?reportid=62888.

International Union for the Conservation of NatyldCN) An Introduction to the
African Convention on the Conservation of Naturel afatural Resource$UCN
Environmental Policy and Law Paper No. 56 (2004) 1.

Selim JahanHuman Rights-Based Approach to Poverty Reductionalytcal
Linkages, Practical Work and UNDRPaper presented at the High-Level Seminar
under Global Partnership for Development on RighRight to Development, UN
Office of the High Commissioner on Human Rightsn®e, 9-10 February 2004.
Available at http://www.undp.org/poverty/docs/HRBE.

Chris Landsberg NEPADWhat is it? What is missingRaper written for NALEDI.
Available at http://www.sarpn.org.za/documents/diBED/P503_Landsberg .pdf.

Adam Lerrick “Aid to Africa at Risk: Covering Up @uaption’ International
Economic Report{Carnegie Mellon Galliot Center for Public Policecember
2005).

Sebastine Levine ‘taking on the Goliaths of conapt ELDIS Available at
http://lwww.eldis.org/fulext/Lesotho_corruption_dé€cdoc.

Dr. Rene LoewenseRIV/AIDS: Implications for Poverty ReductidBackground
Paper prepared for thgnited Nations Development Programmoe the UN General
Assembly Special Session on HIV/AIDS, 25-27 June 2001 (UNB#ticy Paper,
2001) 9.

30C



K. Lvovsky Health and the EnvironmenStrategy Papers, No.1 (Environment
Department, World Bank, 2001).

Sue Mainka, Jeff McNeely & Bill Jacksddepend on Nature: Ecosystem Services
supporting Human Livelihood$UCN, 2005).

Ernest M. Makawa ‘Experience of Malawi: Public Rate Enforcement’INECE
Conference Proceedings VolumgeFifth International Conference on Environmental
Compliance and Enforcement 16-20 November 1998 téteg, California, USA.

Jay McgownOut of Africa: Mysteries of Access and Benefit 8ttafThe Edmonds
Institute, Washington, 2006).

Maurice Odhiambo Makoloo, Benson Owuor Ochieng, @li@s Odote OlodPublic
Interest Environmental Litigation in Kenya: Prospec and Challenges
Ecogovernance Series NO. 4 (An Institute for Lawl &mvironmental Governance
(ILEG), Nairobi, February 2007).

Dr Claude Martin ‘Protecting the Environment: Thdedhat Runs through
Millennium Development Goaldress Releas&NEP/265, 18/02/2005. Available at
http://www.un.org/News/docs/ 2005/unep265.doc.htm.

Wilson M.K. Masilingi ‘Social-Economic Problems Eeqenced in Compliance and
Enforcement in TanzanialNECE Conference Proceedings Volume Fourth
International Conference on Environmental Enforcetn22-26 April 1996, Chiang
Mai, Thailand.

Dr Patricia Kameri-MboteTowards greater Access to Justice in Environmental
Disputes in Kenya: Opportunities for Interventi ERLC Working Paper 12005).
Available at www.ielrc.org/content/w0501.pdf.

Millennium Campaignlrade: The Role of the Doha Round in Achieuimg MDGs
available at http://www.Millenniumcampaign.org/UNokjHong_Leaflet Round2
[1]-doha.

Sachiko Morita & Durwood Zaelke ‘Rule of Law, Go@bvernance, and Sustainable
Development’. Available at http://www.inece.org/ néerence/7/ vol1/05_Sachiko
Zaelke.pdf.

James C. Murombe®re-colonial and colonial conservation practices sauthern
Africa and their legacy todaffUCN, February, 2003).

Noel Mwakugu ‘Kenya re-invents corruptiorBBC News?23 February 2004.
Available at http://news.bbc.co.uk/o/pr/fr/2/hi/Afa/350 6433.stm.

Dani Nabuderd&EPAD: Historical Background and Prospegpaper presented at the

World Summit on Sustainable Development, Johanmgsidiouth Africa, August
2002.

301



Shadrack W. Nasong'o & Wilfred N. Gabsa ‘EnvironrtariPolicy and Politics of
Ecologism in Cameroon and Kenya'. Available at pwvw.jsdafrica.com/Jsda/Fall
winter2000/articlespdf/ARCEnvironmental%20Policy%2d%20the%20Politics%2
00f%20Ecologism.pdf.

NEPAD Secretariat ‘Ghana, a Model for APRNWEPAD News 16 May 2007.
Available at http://www.nepad.org/2005/news/wmviglkap?ArtID=86.

Michael Ochieng Odhiambo ‘Legal and InstitutionabrStraints to Public Interest
Litigation as a Mechanism for the Enforcement ofiEonmental Rights and Duties
in Kenya’ INECE Conference Proceedings Voluméd-i&th International Conference
on Environmental Compliance and Enforcement 16-20e¥hber 1998, Monterey,
California, USA.

Joe Oloka-Onyango & Deepika Udagaifiae Realization of Economic, Social and
Cultural Rights: Globalization and its Impact oretkull Enjoyment of Human Rights
Preliminary Report Submitted by J.Oloka-Onyango dbeepika Udagama, in

Accordance with Sub-Committee Resolution 1999/8\.UDoc. E/CN.4/Sub.2/2000/

13 (2000).

Femi Olokesusi & Osita M. Ogbu ‘Dirty Industries: @hallenge to Sustainability in
Africa’ IDRC. Available at http://www.idrc.ca/en/ev-30814-20DQ TOPIC.html.

Victor Rodriguez Rescia ‘The Right to a healthy iemvment in the Inter-American
System for the Protection of Human Rights: In Seast the implementation of a
regional litigation strategy’ (Translated by Caizarcia Zendejas). Available at
http://www.elaw.org/assets/ word/interamericanaficrticle.2003.eng.doc.

Genevieve Renard Paint&ender, Millennium Development Goals, and Human
Rights in the Context of the 2005 Review Proce¢&ender and Development
Network, October 2004). Available at http://www.dtmorg/documents/mdg_
women2004.pdf.

Lorenzo Pellegrini ‘Corruption, economic Developrmand environmental policy’ in
Eaere Feem Vilresources and Environmental Economics: Politicadrieany of the
Environment (European Summer School, September 1-6, 2003). lalai at
http://lwww.feem.wes.ie/ess03/students/pellegriri.pd

Balakrishna Pisupati & Emilie Warner Biodiversity the Millennium Development
Goals (IUCN, 2003).

Martin Plaut ‘Africa’'s hunger - a systemic crisBBC News31 January 2006.
Available at http://news.bbc.co.uk/go/pr/fr//1/hod/africa/4662232.

Steve Radelet, Sarah Rose & Sheila HerrAdging Natural Resource Indicators: An

Opportunity to Strengthen the MCA Eligibility Prese(Center for Global
Development, November 2006).

30z



Peter Roderick, Co-Director, Climate Justice Progre Climate change in the
courts: Summary of cases, Wild Law Conference, &aper 2007. Available at
http://www.climatelaw.

Orla Ryan ‘Kenya bribes are growing biggeBBC News Available at
http://news.bbc.co.uk/go/pr/fr/-/2//hi/business/8885.stm.

Dr Jonah Razzaguguman Rights and the Environment: DevelopmenteatNational
Level, South Asia and AfricBackground Paper No.4, Joint UNEP-OHCHR Expert
Seminar on Human Rights and the Environment, Jgntdrl6, 2002, Geneva.
Available at http://www.uchchr.ch/environment/bpifnh

Dr. O.P. Sharma Rulef Law and Public Administration: A Case Studysofith Asia
at ppl6-18. Available at http://topics.developmatggvay.org/governance/rc/file
download.do~itemld=1109707.

Dinah SheltorHuman Rights, Health and Environmental Protectibinkages in Law
and Practice A Background Paper for WHO (World Health Orgaticaa, 2002).

Dinah SheltonThe Links Between International Human Rights Gutses and
Environmental ProtectignUniversity of Chicago Center for Internationalidies, 16
April 2004.

Dinah SheltonHuman Rights and Environmental Issues in Multilatefreaties
Adopted Between 1991 and 20@ackground Paper No. 1, Joint UNEP-OHCHR
Expert Seminar on Human Rights and the Environmdatuary 14-16, 2002,
Geneva.

Achim Steiner ‘Speaking Notes of the UNEP’s ExegtDirector on the Launch of
the African Environmental Outlook 2 27 June 2006Available at
http://www.unep.org.

John Sweeny and Zeena Elton ‘Poverty — aid, tradecarruption’ Online opinion
Australia’s e-journal of social and political delat31 August 2005. Available at
http://www.onlineopinion.com.au /print.asp?artic2d:9.

Melissa Thaxton ‘The burden of sub-Saharan Afriéads, poverty and natural
resource degradatioEnvironment &Poverty Timegolume 4, 2005.

‘The Cost of Corruption in Africa’BBC Newsl1l7 February 2006. Available at
http://news.bbc.co.uk/go/pr/fr/-/12/hi/africa/4723&@n.

lan Taylor “The New Partnership for Africa’s Devploent and the Global Political
Economy: Towards the African Century or Another sealStart?’ Available at
http://www.codesria.org/Links/ conferences/ Nepagilor.pdf.

Transparency Internation&overty, Aid and CorruptiorfPolicy Paper. Available at
http://www.transparency.org.

302



Transparency Internation@lorruption andthe Environmen{School of International
& public affairs, Columbia University, April 2006Available at http://www.water
governance.org/downloads/Corruption_& the%20Envitent_Columbia_Univ_Ws
_May2006.pdf.

Dzodzi Tsikata ‘Effects of structural adjustment@men and the pooiThird World
Network Aavailable at http://www.twnside.org.sg/adjusktm.

Hon. John UdehPetroleum Revenue Management: the Nigerian Persgect
Workshop on Petroleum Revenue Management, (Oil, Ghasing and Chemical
Department of the WBG and ESMAP) Washington D.Cctober 23-24, 2002.
Available at http://www.esrthinsittute.columbia.édsd/STP/Oil%20revenue%20
management?General%200il%20documents/Nigeria/Nigg20petroluem%revenue
%management%20Udepaper.pdf.

U4 Anti-Corruption Resource Centre ‘Africa: Scafecorruption and impact on poor’
U4 Helpdesk Query Available at http://www.u4.no/helpdesk/helpdeskiigs
query20.cfm.

United Nations High Commissioner for Human Righisft Guidelines: A Human
Rights Approach to Poverty Reduction Stratedlitsted Nations, 2002). Available at
http://www.ohchr.org/english/issues/docs/guidelimed-poverty.doc.

Jan Vandermoortele, Kamal Malhotra & Joseph Anthioiny Is MDG 8 on Track as
a Global Deal for Human Developmefiinited Nations Development Programme,
New York, 2003).

Gita Welch & Zahra Nur@overnance for the Future: Democracy and Develogmen
in the Least Developed CountrigsN-OHRLLS & UNDP, 2006).

Roger WilliamsonThe Millennium Development Goals: Ensuring Achiditgband
AccountabilityWilton Park Paper (December 2005). Available &b:htvww.wilton
park.org.uk/document/conferences/WP786/pdf/WP786.pd

Rachel WynbergBioprospecting, Access and Benefit-sharing in SoAtfhica:
Towards A Strategic AssessmAnpaper prepared for the National Botanical Ingtitu
as a contribution towards the Southern African Bietsity Support Programme and
National Biodiversity Strategy and Action Plan. Aahle at http://www.environment
.gov.za.

Bruce Yandle, Maya Vijayaraghavan, & Madhusudan t8tz& The Environmental
Kuznets Curve: A PrimefPERC Research Study, May 2002). Available at tttp:
www.manchester.edu/courses/econ231/yandleetal.pdf.

Helen Yu & Alison Guernsey ‘What is the Rule of L2Zwlhe University of lowa

Center for International Finance and Developmeanailable at http://www.uiowa.
edu /ifdebook/fag/Rule_of _ Law.shtml.

304



F. REPORTS

African Development Banlchieving the Millennium development Goals in Adric
Progress, Prospects, and Policy Implicatig@obal Poverty Report, June 2002).

Center for Human Rights and Global Justideman Right Perspective on the
Millennium Development Goals: Conference Repdiéw York: NYU School of
Law, 2003).

Department of Environmental Affairs and Tourism @B South Africa
Environmental Outlook: A Report on the States @& Hnvironment — Executive
Summary and Key FindingBEAT, Pretoria, 2006).

Earth Justicelssue Paper: Human Rights and the Environment —eC&gidies
Additional Materials for the Fifty-Eight Session tife United Nations Commission
on Human Rights, Geneva, March 18-April 26, 2002.

Earth Justicelssue Paper: Human Rights and the Environment —el@ments
Materials for the Fifty-Eight Session of the UnitBiitions Commission on Human
Rights, Geneva, March 18-April 26, 2002.

Earth Justicdssue Paper: Human Rights and the Environmafuterial for the 68
Session of the United Nations Commission on Humaht®®, Geneva, March 15-
April 23, 2004. (Earth Justice, 2004).

Environmental Rights Action (ERA) & The Climate fiue Programmé&sas Flaring
in Nigeria: A Human Rights, Environmental and Ecomo MonstrosityAmsterdam,
June 2005).

Lucy Emerton, Francis Karanja & Sam Gich&mvironment, Poverty & Economic
Growth in Kenya: What are the Links, and Why doyTkiatter? Policy Brief No. 2
(IUCN, December 2001). Available at http//www.berdiversity.org/dcforum/User
_Files/Policy _brief No_2 Kenya.pdf.

Group of EightProgress Report by the G8 Africa Personal Reprasmes on
Implementation of the Africa Action PI§68 Gleneagles, 2005).

Michelo Hnadungulénti-Corruption Initiatives in Africa: An OvervieyGood
Governance Academy, Pretoria, July 2003).

Human Rights WatciNIGERIA-THE OGONI CRISIS: A Case-Study of Military
Repression in South Eastern Nigefdally 1995) Vol. 7, No.5.

Human Rights WatciThe Price of Oil: Corporate Responsibility and HumRights
Violations in Nigeria’s Oil Producing Communiti€anuary 1999).

G8 GLENEAGLESProgress Report by the G8 African Personal Repitasiges on
the Implementation of the African Action PIFID, July 2005).

30¢



International Fund for Agricultural Development AIB) Rural Poverty Report 2001:
The Challenge of Ending Rural Pove(@xford University Press, 2001).

Japan International Cooperation Agency JIG&9untry Profile on Environment:
Nigeria(November 1999).

Millennium Ecosystem Assessmemicosystem & Human Well-Being: Synthesis
(Island Press, Washington DC, 2005).

Millennium Ecosystem Assessmerticosystem & Human Well-Being: Health
Synthesiglsland Press, Washington DC, 2005) 50.

MDGs Status Report for Kenya 2008Ministry of Planning and National
Development, 2005).

Millennium Project Environment and Human Well-Being: A Practical St
Summary Version of the Report of the Task ForceEamironmental Sustainability
(Earth Institute, New York, 2005).

National Environmental Management Authority (NEM8iate of Environment (SoE)
Report for Kenya, 200@QNEMA, 2003).

Professor Njuguna Ng’ethe, Dr Musambayi Katumanga Gareth Williams
Strengthening the Incentives for Pro-Poor Policya@tpe: An analysis of drivers of
change in KenygDFID, May 2004). Available at http://www.gsdrc.ddgcs/open
/DOC 24.pdf.

Nigeria Millennium Development Goals 2006 Repdgfihe National Planning
Commission, Abuja, 2006).

South African Human Rights Commissidime Right to a Healthy Environmeisi"
Economic and Social Rights Report Series, 2002i08r€ial Year (21 June 2004).

South Africa: Millennium Development Country Rep2@05.

Transparency InternationaReport on the Transparency International Global
Corruption Barometer 200{Policy and Research Department, 2007).

Transparency Internation@lorruption Perception Index 200D¢tober 2004).

Transparency International 2006 Transparency latenal Corruption Perception
Index (2006).

Transparency Internation2007 Transparency International Corruption Percepti
Index (CPI)(September 2007).

Transparency Internationabummary Report of National Integrity System Studies

DRC, Mauritius, South Africa, Mozambique, Botswadambia and Zimbabwe
(November 2007).

30¢€



Transparency Internation@ihe Kenya Bribery Index 20@Q%I-Kenya 2006).

United NationsReport of the United Nations Conference on Enviremmand
DevelopmentRio de Janeiro, 3-14 June, 1992. A/ICONF.151/2@,1V (12 August
1992).

United Nations Report of the International Conference on Financirigr
DevelopmentA/CONF.198/11 (New York, 2002).

United Nations (UN)The Millennium Development Goals Reports 2(8&w York,
2005).

United NationsSpecial session of the General Assembly on HIV/AR&port of the
Secretary-General, 55th session, agenda item &7Befiruary 2001.

United Nations Conference on Trade and Developm(&MNCTAD) The Least
Developed Countries Report 20Q4nited Nations, New York, 2004).

UN Commission on Prevention of Discrimination antbtBction of Minorities,
Human Rights and the EnvironmgRinal Report of the Special Rapporteur, UN Doc.
E/CN.4/1994/9 (July 1994) 74.

United Nations Commission on Human Rights (UNCHEjonomic, Social and

Cultural Rights: Adverse effects of the illicit nreavent and dumping of toxic and
dangerous products and wastes on the enjoymentrafh rightsReport Submitted

by the Special Rapporteur on toxic waste, Mrs. RBafimhra Ouhachi-Vesely,
E/CN.4/2001/55, 19 January 2001.

United Nations Development Programme (UNDBpvernance forSustainable
Human DevelopmetdNDP Policy Document (New York, January 1997).

United Nations Development Programme (UNDRYyman Development Report:
Human Development to Eradicate PovettiNDP, 1997).

United Nations Development Programme (UNDRYyman Development Report:
Human Rights and Human Developm@hDP, 2000).

United Nations Development Programme (UNDBR)man Development Report 2002:
Deepening democracy in a fragmented wdf@kford University Press, New York,
2002).

United Nations Development Programme (UNDBfjman Development Report 2003-
Millennium Development Goals: A compact among matico end human poverty
(New York, Oxford University Press, 2003).

United Nations Development Programmiduman Development Report 2005--
International Cooperation at a crossroad: Aid, texdand security in an unequal
world (New York, 2005).



United Nations Development Programme (UNDOMEe Poverty-Environment Nexus:
Reinforcing LinkagePractice Note (October 2004).

United Nations Environment Programme (UNEM)ican Environmental Outlook:
Case Studie@UNEP, Earthprint, 2004).

United Nations Environment Programme (UNERfican Environment Outlook:
Past, Present and Future PerspectigdEP, 2002).

United Nations Environmental Programme (UNE®)ican Environmental Outlook
2: Our Environment, Our Weali2006).

United Nations Environment Programme (UNEBJobal Environment Outlook
Yearbook 2004/2005: An Overview of Our Changingitenment(2005).

United Nations Environment Programme (UNE®)men and the Environment
(Division of Environmental Policy Development anavi, 2004).

United Nations Environment Programme (UNEP) & Intdional Institute for
Sustainable Development (IISBluman Well-Being, Poverty & Ecosystem Services:
Exploring the LinKUNEP & 11ISD, 2004).

United Nations General AssembRollow-up to the Outcome of the Millennium
SummitA/ 55/162, December 14, 2000.

United Nations General AssembRoad Map Towards the Implementation of the
Millennium Declaration: Report of the Secretary-@easl A/56/1326, September 6,
2001.

United Nations General AssembRollow-up on the Outcome of the Millennium
SummitA/Res/56/95, 20 January 2002.

United Nations General Assembiyiplementation of the United Nations Millennium
Declaration: Report of the Secretary-Genefdb8/323’ 2 September 2003.

United Nations General Assembly Implementationhaf tUnited Nations Millennium
Declaration: Report of the Secretary-General A/82/2ugust 27, 2004.

United NationsMillennium Development Goals Report 20Q0&nited Nations, New
York, 2005).

United Nations Statistics DivisioMillennium Indicators database, World and
Regional Trends(UN Statistics Division, 2004). Available at httpallennium
indicators.un.org/unsd/ mi/mi_worldregn.asp.

Carol Welch, Coordinator, UN Millennium Campaignp iHuman Rights &
Democracylmplementing The Millennium Development Goals: Guman Rights
Obligation Conference Report, Ottawa, 8-9 June 2005 (Inteynalki Centre for
Human Rights and Democratic Developments, 2005).

30¢



World Bank World Development Report 1997: The State in a CimandVorld
(Oxford University Press, New York, 1997).

World Resources Institute, UNDP, UNEP, & World Baftke Wealth of the Poor -
managing Ecosystems to Fight PovéMyRI, Washington DC, 2005).
G. NEWSPAPERS, MAGAZINES AND ELECTRONIC NEWS (E-NEW S)

Tunde Akingbade ‘Nigeria Under Toxic Waste Threats. Bevil’s Trinity Hits West
Africa Again’ Sunday Sufriday, 13 October 2006.

James Brooke ‘Waste Dumpers Turning to West Afrida New York Time&7 July
1988.

‘Corruption still a problem in Africa, says UN'he Cape Time$4 March 2006.

Irene Dankelman ‘No hope without gender equali®0d5) 4Poverty & Environment
Times14.

Sean OiDriscoll ‘NEPAD Seeks to Revitalize AfricatB-aces Criticism and Its Own
Ailments’ The Washington DiplomaBeptember 2004.

Victor Efeizomor ‘Obasanjo Spent $ 13bn on Powert&e Says ElumeluThisDay
Monday, 2 June 2008.

Environmental Right Action (ERA) ‘Institutional Freework for the Protection and
Management of the Environmerithe Guardiar8 December 2003 at 72.

ETV ‘Zambia calls Zimbabwe bye-election a blot oantbcracy’ & ‘Botswana
Boycott SADC Summit’eNews Prime Timel6 August 2008.

Ray Faure ‘Survey shows signs of “rampant corruytia Africa’ Mail & Guardian
18 October 2005.

Tommy Koh ‘Rule of man or rule of law?’ @ur Planef the Magazine of the United
Nations Environment Programméol. 15, No.3 at 14.

‘Mbeki took R30-million and gave some to Zuntunday Times3 August 2008, at
pl.

New York Times ‘A Lethal Cloud Falls on India: Amguished Community Mourns
Its Dead’ 6 December 1984, at Al.

Kingsley Nweze ‘Senate: Govs Spend Ecological Furd&ntertainmentTHISDAY
3 January 2008.

John Abba-Ogbodo ‘Obasanjo Awarded NIPP Contracthddt Tenders Board,
Says MD’GuardianSaturday, 15 March 2008.



Louis Odion ‘The politics of darkneshlligeriaExchang&6 February 2008.

Nosike Ogbuenyi & Deji Elumonye ‘EFCC Recovers NAOAssets from Ex-Govs’
THISDAY, 12 June 2007.

Akpo Mudiaga Odje ‘Locus Standi: Threat to Anti-@gotion Crusade and Good
Governance in Nigeria (1) & (2)' Théanguard 13 & 20January 2006.

Tim Hirsch ‘Ecosystem protection, a key to develepth (2005) 4 Environment &
Poverty Times 1.

‘PDP, Kupolokun, Obaseki may appear in US courveitON750m bribery allegation
- FG to probe top officialsNigerian Tribune8 November 2007.

I[dowu Samuel & Bola Badmus ‘OBJ Aided Chinese Fiont.oot N116b'Tribunel15
March 2008.

Dinah Shelton ‘Sustainable development comes fratur§’ in Our Planet the
Magazine of the United Nations Environment Prograayvol. 15, No.3, at p20.

‘The big con’ Sundayimes 10 August 2008, at p1.

Christopher Weeramantry ‘Justice can be shortsifjlieeOur Planef the Magazine
of the United Nations Environment Programide]. 15, No.3, at 7.

Leon Usigbe & Tordue Salem ‘How Obasanjo spent $18b power — Minister’
Vanguard,Tuesday, 11 March 2008.

John Yeld ‘State of SA environment is worseningeTBape Argus July 2007.

H. POLICY DOCUMENTS

Action Plan of the Environment Initiative of the WMePartnership for Africa’s
development (June 2003).

Draft Principles on Human Rights and Environmeunihe]1994.

Economic Recovery Strategy for Wealth and Employin@reation, 2003 (Kenya).
National Environment Action Plan 1994 (Kenya).

National Economic Empowerment and Development &jsat2004.

National Policy on Environment: Revised Edition929Nigeria).

New Partnership for Africa’s Development (Octob802).

United Nations Resolution A/RES/45/94, 19 Deceni$90.

31C



White Paper on Environmental Management PolicySiouth Africa, 1996.

White Paper on Reconstruction and Development: owent's Strategy for
Fundamental Transformation September1994 (Soutiea)fr

|. DECLARATIONS AND RESOLUTIONS

boha Ministerial Declaration, November 2001.

G8 Africa Action Plan, June 2002

Johannesburg Declaration on Sustainable Developi8eptember 2002.

Monterrey Consensus of the International Conferemc€&inancing for Development,
March 2002.

NEPAD Declaration on Democracy, Political Econoraitd Corporate Governance,
2002.

Rio Declaration on Sustainable Development, 1992.

Stockholm Declaration of the United Nations Confee on Human Environment,
1972.

United Nations General AssembMillennium DeclarationA/Res/55/2, September
2000.

United Nations Declaration on the New Partnershigr fAfrica's Development
A/Res/57/2, 16 September 2002.

World Summit on Sustainable Development Plan of Itimgntation, September
2002.

311



