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ABSTRACT

Costing legislation basically means the processdetermining the financial
implications of developing and implementing ledisla. There is widespread
recognition of costing legislation as a budgetind anplementation planning tool
however its role in promoting the ethos of good ggoance has not been fully
examined in South Africa. Costing legislation haeib undertaken without any
guidelines, procedures or instructions on the igme of consulting with
stakeholders. When guidelines or procedures are spelt out and where
consultation is not made a condition of the costisgignment then the door is left

open for uncertainty.

The purpose of this research study is to examitile the advantage of hindsight
the two costing projects on the Child Justice Bild Children’s Bill with a view

to identifying good practice in terms of good gmaice standards that could be
used to inform future costing projects. The stulbp aeeks to find out whether
costing as a process has within it any values waidiance good governance. In
order to manage the study only three standardsdicators of good governance

were examined and these were participation, acability and transparency.

The research findings were positive in spite of thet that no guidelines for
involving stakeholders had been suggested to thesudant in the two costing
projects used as case studies. The research réwbalecosting by its nature has
to subscribe to the ethos of good governance imgeof participation,

accountability and transparency. Costing utiliseblip funds thus the reason for
requiring accountability and transparency. The aede further revealed that
whilst the costing projects examined were very a@iaive and complied with the
three standards of good governance within govertreguoctures this did not

extend to proper consultation with civil societydashildren.

There are two recommendations that this researdtesna@onsulting guidelines

for costing of legislation must be developed arat the three standards examined



must be used as the minimum standards for anyngpptiocess. Once guidelines
have been developed it will bring increased cetyaim all interested stakeholders
because it will define more clearly the roles ardponsibilities in the costing

process.
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‘There can be no keener revelation of a society'®sl than the way
in which it treats its children’, (Mandela, 1995).
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CHAPTER 1— INTRODUCTION

1.1 BACKGROUND

This research study examines the process behindcdlséng of children’s
legislation in South Africa and analysed it throudpe characteristics of good
governance and Rights based approach (RBA). Eallgrihie study explores the
interface of costing and good governance with s\t proposing guidelines for
future costing processes. Costing in this studginsed at facilitating budgeting
and implementation of legislation. Another concesas to investigate why there
were no prescribed guidelines or process for ctingubr involving stakeholders
and generally conducting each of the costing ptsjéche core of this research is
about implementation of children’'s rights througtosting and holding
government accountable (Cornwell and Nyamu- Muser2b04; Theis, 2004,
Uvin, 2004; Save the children Sweden, 2005; Kapdr@uvvury, 2006).

The costing processes examined in this researcly sire for the Child Justice
Bill (CJB) [B49-2002] and Children’s Bill (CB) [B<@3] (the Bills), developed
by the South African Law Reform Commission (SALR{) a consultative
process. Both Bills are now an Acts but for thepmse of this study they are
referred to as Bills as they are not fully implerteeh These Bills elaborate the
rights of children and define the obligations ofvgoment. These rights and
obligations derive notably from the United NaticdBenvention on the Rights of
the Child of 1989 (CRC); African Charter on the Rgyand Welfare of the Child
of 1990 (ACRWC) and the Constitution of South AdrigAct 108 of 1996).

South Africa signed and ratified both the CRC arel ACRWC in 1995 and 1999
respectively. Government is the primary duty beavigh the responsibility and
obligation to ensure children enjoy as well asisedheir rights. Both instruments
create obligations on the government to observe amumghts standards to
respect, protect, promote and fulfil children’'shtgy These rights are further
enshrined in Section 28 of the Bill of Rights oé t@onstitution of South Africa



(Act 108, of 1996). Children have rights, constiigtmore than one third of the
population of South Africa (Children's InstituteQaB). This makes them an
important stakeholder group to be taken into caersition in terms of the practice

and ethos of good governance in this research.

Children face several service delivery challengdse extent to which children
enjoy and realize their rights can only be deteeaiinvith the existence of a
comprehensive disaggregated data monitoring systenchildren’s well being

(Dawes, Bray & Van der Merwe, 2007). In order favgrnment to make public
resources available for service delivery it neexd&rtow the number of children
who require them and then to determine the coshedge services. Specifically
these rights range from civil, political, socio-aomic and cultural rights. Costing
of legislation is a mechanism that links the lawking process with the allocation
and spending of public resources within the pubdiicy process (Gore, 2004). In
other words it is not possible to provide goods aadvices to children unless

government has made the necessary budgetary nawisi

The role of costing is to calculate the cost ofyiimg goods and service to
enable government to allocate these in terms itediMm Term Expenditure
Framework (MTEF) and spend according to the budgetw.treasury.gov.za).
The significance of costing is that it calculate®l grioritizes what allocations
have to go to children. What is contained in theldai is ultimately a political
decision decided upon by the government on whathenwd it will utilize public
resources for the benefit of children. In a numbkreported cases competing
claims have been made against the government tedgrgocio-economic rights
pertaining to children (Government of the RepublicSouth Africa and Others v
Grootboom 2000 (11) BCLR 1169 CC); Minister of Heabnd Others v
Treatment Campaign and Others 2002 (5) 721 CC; ACEMinister of Social
DevelopmentCase N0.5251/2005 in TPD).

Costing is a financial planning tool and in thiady it is used for budgeting and

planning implementation of legislation (Jacobs, &00Good governance is a



controversial concept in terms of its definitiondamsage. Good governance can
be understood or interpreted from a technocratoiaistrative and managerial
perspective or it can be understood politicallydamocratic procedures and rules
where implementation of international human rigktgrucial (Leftwich, 1994).
To Jeffries (1993) it is developmental and encosapa democracy yet to others
it is nothing more than an aid conditionality impdson the developing countries
by the multilateral agencies (Adejumobi, 2000; Ddmms, 2004). In the context of
child rights, good governance is understood to meaty bearers fully and
effectively respecting, protecting, promoting andfifing the realisation of
children’s rights. South Africa is founded on thalues of democracy, human

rights, good governance and development accortim@onstitution.

Costing legislation is not unique to South Africeveral countries both in the
developing and developed world are making use isfttiol. However in other

countries it is named differently with the scope ambit wider to the way it is
used in South Africa. Some of the common names asedRegulatory Impact
Assessment/ Statements (RIA), (RIS) or Economiclysis (EA). However what

is important is to note that is that costing isagpect of RIA which is much more
comprehensive including impact and benefits ofdiagion (Jacobs, 2006). In
2007 Cabinet approved the use of RIA in South Afand is establishing a RIA
unit within Policy Coordinating Unit in the Presi®y. This points to the strategic
importance of costing in the planning processegy@fernment. Government
hopes that through better strategic planning il Wwé in a better position to

improve the quality of service delivery to its zéns.

1.2 THE PROBLEM STATEMENT

Several pieces of legislation, policies and prognas have undergone costing in
South Africa with no prior prescribed guidelines these processes. Without any
clearly defined guidelines and or minimum standardsnducting costing

processes may lead to conflicting approaches aedteciuncertainty as to how

each costing process will be conducted for intecestakeholders. There is a



need for government to recommend guidelines ormrmim standards that apply

generally and are agreed upon to make each cqstngss credible.

1.3 PURPOSE STATEMENT

The purpose of this research is to analyse theegrsothat was followed in costing
children’s legislation using good governance inglicg (participation,
accountability and transparency) in order to rece@mdnsome guidelines for

future costing processes.

1.4 RESEARCH QUESTIONS

The research seeks not only to understand and dodutime process of costing
legislation for the Bills but also to identify goagakactice in the process by

attempting to find answers to the following quessio

1. Have good governance practices, these beinguatability, participation and

transparency, been integrated into the costinggssit

2. How can these good governance practices infotune costing processes?

1.5 METHODOLOGY

The research was conducted through a qualitativee catudy research
methodology using good governance and RBA as agfrark for analysis of the

data and research findings (Uvin, 2004). The stamiypared each of the costing
projects regarded here as case studies using tlieeminal frameworks to analyse
and to identify lessons and good practices. Theareber was the primary

instrument for data gathering and data analysis.

Primary data was collected through two semi stmectuinterviews with the

consultant commissioned for the costing projects the second respondent who



participated in both costing projects. The secoggpondent participated in her
capacity as a SALRC project committee member of @8, as well as the
Technical Advisor for the UNDP on the CJB and asnier of the consortium
that was costing the CB. She was also selectedubecaf her experience in
training, litigating, advocacy and knowledge ofldhen rights. The nature and
purpose of the interviews was to elicit information the nature of the tool
(costing), the process, their understanding of ggaxekrnance and its role in the

costing process.

The secondary data sources that the research oeliase the costing reports that
were prepared for the government in each projettes& documents were
examined to corroborate and reinforce what wagdtiat the interviews regarding
the costing process and the value of costing inlempntation planning and
budgeting. Both of these taken together are sicamtfi in terms of the process that
was followed as being central to good governandbeiOdata pertains to good

governance as an analytical concept with whichkéorene costing.

Since the study is confined to the activities & ffirocess the data collected was
assessed on the basis of the values and pringpie=ning public administration
in the Constitution including the validity of thesults. When inputs, activities,
outputs, and outcomes of the project are meastisagnother way of measuring
economy, efficiency and effectiveness. The validifythe data collected is also
assessed in terms of the indicators of good gowema participation,
accountability and transparency. The process igsass in order to understand

the role played by good governance.

1.6  SIGNIFICANCE OF STUDY

The significance of the study is to create moreviladge on the relationship
between the process of costing legislation as & dnd good governance as a
developmental concept. There is no documentednadsea the interface between

the process of costing legislation and good goveraahat the researcher came



across. This study attempts to establish linkagesralationship between costing
as a tool and good governance. It is therefore rgibreaking research in the
sense that it attempts to examine good governarioeiges in the process of
costing legislation. The fact that this researchbising undertaken is of

significance because it points to an area of stodlyremains un-researched.

Second, the study will hopefully lead to an underding of the significance of
costing as a planning tool that leads to efficiantl effective implementation of
legislation. This is a highly technical disciplinend the costing process

demystifies the notion that only trained economists undertake costing.

Another significance of this study is that it recoends to government to put in
place guidelines for costing legislation. Whilsetté is no disagreement on costing
as a tool there are however no prescribed guidebmethe process to be followed
when costing legislation. This study is thereforigngicant as it makes
recommendations to government to put in place gueeas minimum standards
for departments to follow when costing legislation policies. The extent to
which departments consult with one another anchéttere of the consultation are
essential attributes of good governance. Costindegislation is a legislative

prescription (compliance) second, it reinforces pramotes good governance.

Finally the significance of the study is that itemipts to establish linkages
between costing and the observance of good govesramd to hold government
accountable for the implementation of children'ghts using both good
governance and RBA. Both good governance and RBge liheir theoretical
foundation on international human rights law andderacy therefore making it

possible to examine the extent to which childrghts are implemented.

1.7 LIMITATIONS OF THE STUDY

The limitation of this research is that it has be@mducted mainly from the

perspective of the consultant who designed theirgpgtrocess. Whilst this



limitation is noted it would have been difficult temedy this as the study was
focusing primarily on the process and only the pensho designed it could attest
to it. Since there was no other person to refeth® decision to do this was
consciously made by the researcher. However int@mpt to remedy this one
sided perspective the researcher then interviewedsecond respondent. Data
gathered from both interviews was transcribed and acknowledged that the

process of transcription may be tainted by persbiagl.

The second limitation of the study is that bothlBihave not been fully
implemented to conclusively say that costing feadiéis implementation and its
relationship with good governance. The three indisa of participation,
accountability and transparency were only used &asure to what extent the
process was consultative but do not indicate whete Bills will ultimately be

capable of being implemented.

The third limitation is the fact that secondaryadain costing in South Africa
emanates mainly from one source which is the Apgpkescal Research Centre
(AFReC) which is attached to the University of Camavn. What makes this a
limitation is that there is no available researdrkwon costing legislation that one
can compare with in South Africa. As a result itswaot possible to find any
research that critiques the model from AFReC osemés an alternative to the
AFReC model. It therefore made it difficult to coloorate the theoretical basis of
the model emanating from AFReC. However, compaggtigpeaking, many of
the Organisation of Economic Cooperation and Demalent (OECD) countries
including the United States of America, Australiadaseveral developing
countries have been using RIA as a planning tootleémocratic governance
(Jacobs, 2006). The use of costing legislatiorhereffore not unique to South

Africa.



1.8 STRUCTURE OF THE REPORT

The research study has been organised in ternteedbliowing chapters that are
a reflection on the research process. The firsptehagives background about
costing legislation. The chapter further discushesresearch purpose, research
questions, significance and limitations of the eesk study. The second chapter
describes the research design as a qualitativestadg based on the Bills. It also
gives a justification for using the case study radtiiogy and the steps taken to

ensure the integrity of the research.

The third chapter is the literature review whiclaied at the identification of the
key themes of the research which are dealt witthénnature and course of the
study. The main themes relate to good governangsting, and how these
interweave with one another. The fourth chaptesgmts the case study on the
process of costing legislation. The fifth chaptergents and analyses the data that
has been gathered using a RBA for analysis. The clatsists of the transcripts
and documents that relate to the two costing of the Bills and good
governance. Chapter six is the final chapter aedequnts the main conclusions of
the study in summary and recommendations proposethe government for

future costing processes.

1.9 CONCLUSION

This chapter has presented an overview of the m&sea&port introducing the
thrust of the research in terms of the processviet when costing legislation
and its interplay with good governance. It hightgglthe context within which
costing as a tool has increasingly been used ®gjiect to children’s rights. The
chapter also introduces the RBA that will be folemin the rest of the study

Most importantly, the chapter tries to delineate garameters of the study as

concerned with getting an in-depth understandiegpttocess used to cost the two



Bills rather than an examination of costing asal.t®he study therefore focuses

mainly on the process behind costing.



CHAPTER 2 — RESEARCH METHODOLOGY

2.1 RESEARCH FRAMEWORK

This chapter outlines the theoretical foundationtlo$ research, addresses the
research methodology, sources of data, data asadysl interpretation, validity
and reliability in an attempt to understand thetiogsprocess in the context of

good governance.

This research draws concepts from several fieldstwafy that are located in the
social sciences such as political science, ecorgrhgman rights and law and
interweaves these strands together. This has itsahallenges in terms of being
conscious of the different interpretations eacltigise attaches to the shared
concepts used in this research. Thus this study®eptual framework is good
governance whilst the discipline under which thisdg is premised is political

science and costing is the subject matter of thidys(Henning, van Rensburg and
Smit, 2004).

2.2 RATIONALE FOR QUALITATIVE RESEARCH METHODOLO®

The two widely used methodologies of academic rebeare qualitative or
quantitative research. The choice as to which ipr@piate for a study is
dependent on the purpose of the research (Henhialg 2004). There are several
characteristics that distinguish the two methodelegThe key characteristic of
this research is to understand the costing praaedgto examine how it interfaces
with good governance. A qualitative research is gheferred methodology for
conducting this research because it seeks to uaddrghe reality behind the
process by examining it from the perspective of toasultant. Second, the
researcher was the primary instrument of data cidie and interpretation. A
quantitative research focuses on predicting, vielgfyising inanimate instruments
and therefore it is inappropriate for this presetudy (Merriam, 1998). It is

important to understand the process used for tretingp projects and good

10



governance so as to be able to propose guidelingevternment. There are other

reasons for choosing this methodology.

The main thrust of this study is to analyse proegssnd qualitative research
methodology is suitable for analysing processesr(isi®, 2001). Marshall and

Rossman (1995) suggest that qualitative researdesgned to (1) understand
processes, and (2) describe poorly understood phems, thus this supports the
use of this methodology (Merriam, 1998:11). Theeagsher in the course of
formulating this research did not come across ahgroresearch that analysed
costing processes nor was he able to find muchargseon the relationship of
costing legislation with good governance. It wasrdiore important that the study
was conducted through using a qualitative researethodology to explore the

relationship between these concepts to inform éupuocesses.

Every person conceives and interprets reality difidy therefore a qualitative
approach acknowledges that there are multiple pre¢stions or perspectives of
reality (Merriam, 2001). The assumption made hertdat each of the participants
to the costing projects would have had a diffepgarspective if their views had
been obtained on the process. The participantdstedsof government officials,
consultant, government department or donors otdsting project, civil society

organisations (CSO).

The consultant designed the process that was wsecbs§ting the Bills. It was
therefore critical to understand the process hseho use. He had not been given
any guidelines to conduct the process and givenn thare were several
stakeholders who rightly or wrongly could have wled to have been excluded or
that process had not been fair. A qualitative apginas therefore amenable to an
analysis of reality that can be interpreted diffthyeas each process is perceived
differently. The reality is that underpinning eaobsting process was the quest
that costing complied with section 195 (1) of then€titution and the Bills were
implementable (Act 108 of 1996; Shall, Barbertonl ajam, 2000; Barberton,
2006; Skelton, 2007). The consultant for this reaptays a pivotal role in

11



ensuring that both these realities were realisedh® overall costing process for
the Bills.

The researcher occupied a central position ingtudy as the primary instrument
for data collection, analysis and interpretation d@ime possibility of bias on the

part of the researcher cannot be excluded in #8sarch study (Henning et al,
2004). The researcher was employed by an intem@tioon governmental

organisation fighting for children’s rights thatbmeribes to the values of good
governance, democracy, development and human riglttential bias on the

researcher exists because his interpretation afeqmis may have been influenced
by the organisation’s values on good governancehamdan rights. The second
possibility of bias on the part of the researclsethe fact that by choosing good
governance as a conceptual framework he is ingfladdrsing good governance as

a concept that other scholars may rightly criti@sea misnomer (Shivji, 2003).

Amongst the projects with which the researcherganrsation works is resource
allocation for children in the form of child budgeCosting legislation is an area
of work of great importance to the organisationterms of implementation of
legislation. The researcher, consultant and tle®rsk respondent know one
another in the course of their work on child laforen and to some extent costing
legislation. The consultant who is an economist égserience in the field of
costing legislation and the researcher has not cacness any critique of his
costing model. All these factors might have infloeth the relationship the
researcher had with the consultant and the secesgbndent or vice versa. The
researcher may not have been critical of both medgiats interviewed. There is a
partnership agreement between the two organisati@isthe researcher and the
second respondent work for. This might have infagehthis respondent to be
amenable to be interviewed. She might also havedmdhterest in promoting
positively the costing process having been patheftonsortium that won the CB
tender. The important question is whether this lwasld have influenced the

validity of data and nothing seems to suggestem fihe research.

12



Another factor that might contribute to the resbars bias was the decision to
use three indicators of good governance insteadl efght indicators. The choice
of indicators as well as the interpretation accdrtte these indicators will to a
large extent be dependent on the philosophicalppete of the researcher.
When analysing the data the researcher’s own valnésinderstanding of human
rights, democracy and good governance might haflaeimced the indicators
interpretation in terms of RBA. The researcher’'snoperspectives cannot be
excluded in how the data was analysed and intexgréitis for this reason that the
process of corroborating the interpretation ofdh&a by peers to see if they arrive

at the same conclusions is helpful to guard ag#nespossibility of bias.

Finally, the consultant and second respondent naag lhad their own biases and
their responses might not have reflected thiss Ibbvious that the consultant
might have had an interest in the positive outcoiitbe costing projects and this
bias has to be kept in mind in the research. Thae that has been obtained by
interview emanates from the two respondents. lerotvords the researcher has
gathered the perspective of the process from thesut@ant and this bias is
acknowledged as providing only one angle aloneialt important for this reason
therefore to get the second respondent to corrgddina consultant. Secondly it
was mainly to give the research a second persgeofithe costing process. It
becomes necessary though to explain and justifyisieeof a case study research

method for this study.

2.3 CASE STUDY RESEARCH DESIGN

A case study method is ‘an intensive holistic digsion and analysis of a single
instance, phenomenon or social unit’ (Merriam 19&3:The subject matter of
this study refers to costing of the Bills on chéddrthus each costing process is
regarded as a case study for this resedvala for the case studies was collected
from multiple sources in the form of face to fanterviews, documentary analysis
and thorough observation. Triangulation was usetl rarans that the data was
gathered and corroborated from different sourcaft@gR, 1990; Tellis, 1997). The

13



data collected gave the researcher a perspectiviheoprocesses used to cost
legislation and enabled him to analyse the prosessen different angles.By
definition a project is time bound and each of ¢hpsocesses comply with the
definition of a case study as definable and difidagded in terms of the time,
participants and purpose (Merriam, 1998; Henningle2004). The use of case
study method is preferred because it is conduawehducting in-depth analysis
of processes and for the fact that there are nheilipurces of data collection that
can be used (Merriam, 1998:19).

2.4 DATA COLLECTION TOOLS

2.4.1 PRIMARY DATA

Primary data was gathered through semi structurgdrviews with two
respondents who are specialists in their respetigl@s, the costing expert who
as the consultant designed each of the costingepses and a children’s rights
legal expert who participated in all the costinggasses. As an initial step the
researcher secured appointments with each of ggoneents by informing them
of the nature and purpose of the interview. Theoapgments were requested by
email and by telephone and fortunately both respotsdindicated that they did
not require any clearance to be interviewed. Thesglbant did not need any
permission because he had left the organisatiomhich he had been attached
when he did the costing of the CIB. When he catedCB he had done so in his
personal capacity and was not attached to any wa#n. The second
respondent had also left all the organisations hichvshe had been attached to
when costing of the CJB was done and was actirigeirpersonal capacity when
costing the CB. In any event even if both werel siitached to their former
organisations there does not seem to have been reason why these
organisations would have refused permission in vefvthe fact that this

information is public knowledge.

There were no issues of confidentiality that arfosethe respondents however in

certain instances they did not possess the infeomaequested and directed the

14



researcher to who to contact for that informatitiris also submitted that it is
unlikely that both respondents were prone to vdiesr former organisational
perspectives on the subject matter under discus3iba ease with which the
appointments were secured may have been becausedspondents knew the
researcher and because he worked for a childreglgsr non governmental
organization. Secondly by talking about the cospngjects the respondents were

also raising awareness about the costing of tHe &il children

A digital voice recorder was used during the wigws with the respondents and
this allowed the interview to flow and the researciwvas free from having to
scribble notes whilst trying to listen at the satinee. The recorder allowed the
researcher to listen back to the recorded intervigthere was need to do this and
could allow quoting data verbatim or identifyinghet issues that he might have
missed. The digital voice recorder was importarmaose the researcher was able

to transcribe the interviews.

After conducting the interviews the researchert firanscribed the interview
transcripts (Vitual and Jansen, 1997). It was irtgrdrto do the transcribing
personally as this would allow the researcher & tburse of transcribing to
reacquaint himself with the data. The processardtribing made it possible to
organise the data into categories, themes andrpat identify recurring themes,
broad patterns, linkages and relationships on nidecators of good governance
(Leedy and Omrod, 2005).

The researcher conducted semi structured intervieivs both respondents who
gave very detailed descriptions of the process theit perspectives regarding
their interpretation of the process (Henning e2804). During the interview the
researcher’s aim was to cover specific themes enthree indicators of good
governance and this method is effective with buscetives or technical experts
(Roux, 2001). It was not a structured interviewe thterview was more of a
conversation where the respondent narrated howptbeess had unfolded.

However the researcher had prepared questions baste themes he wanted to

15



canvass to guide and remind him of the issuesrduatired a response and these
themes related to the three indicators of good m@aree. Interviewing in this
form allowed the respondents to make their obsemstand conclusions about

each process and respondent.

Respondents were given the scope and freedom tomeaton the process with
the benefit of hindsight. However the challengehweétrospective interviewing is
that it may have allowed the respondents to ralieaahe process. This form of
interview was the most appropriate because it gexvirich descriptions on the
process as well as the understanding and intetfmretaf each respondent of the
concepts and process. The researcher only intedeehere he needed to get

clarity on a particular issue or to pose a spegqiiestion on a subject matter.

The researcher conducted two interviews with thesattant who chose to be
interviewed at his place of employment. An initialerview was conducted for
the purpose of getting a general idea of how tlegss was conducted and to get
his general interpretation of good governance. Thigerview provided the
researcher with an overview of each of the proddescever it was still necessary
to secure another appointment to further engagetdisiarify and comment on
other issues. The second respondent was alsoieve at her place of work and
was basically subjected to the same interview tohge to describe each of the
process to reveal her understanding or interpogtaif the process. The data from
the three interviews provided the study with a raescription of the processes

that were followed to cost the two Bills.

Another source of primary data was minutes of theetings and workshop
reports for each costing process. The minutes anttsop reports are regarded
as primary data because they are merely a recomdhat took place in each
meeting or workshop. It is debatable whether mimoteworkshop reports contain
opinions of the person writing them and would netessarily be neutral to be

regarded as primary data.
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2.4.2 SECONDARY DATA

When conceiving this research the researcher hacbmsider secondary data
regarding the conceptual framework, discipline asubject matter of this

research. The researcher first examined secondatey fdom other researchers
regarding research problems that have similar ssselated to this research study
and this assisted in framing and locating the metea a particular theoretical

frame as well as in formulating the research qasesti(Brynard and Hanekom,

1997).

The purpose of obtaining secondary data for tlesarch report was to gather and
augment gaps on the issues under discussion assvedl corroborate or support
the understanding on good governance and costirama&ing from the primary
data. Data has been collected from books, jouaradsresearch reports on costing
legislation and good governance. Other importacorsegary data came from the
terms of reference for the costing projects. Theadrtance of this source of data is
that it gave a picture of the expectations of thenmissioning department or
institution for the costing process: “Multiple soas of information are sought
and used because no single source of informationbeatrusted to provide a

comprehensive perspective” (Patton, 1990:244).

Academic research studies on the subject of cokiglation in SA were limited
to only one source since the researcher was umabdeate other research work
on the subject in SA. There is a dearth of resestatiies directly in point on the
subject of costing legislation interface/interplaith good governance which is
the justification for undertaking this researchisTtesearch is important because
it attempts to create knowledge on the linkagesvéen costing and good
governance to be used for implementation plannimylaudgeting. There is little
known of the role of good governance in costingslatjon even internationally
work that has been done only relates to RIA whilbrioader than costing the

focus of this research (Garg and Kabra, 2004).
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2.5 DATA ANALYSIS AND INTERPRETATION

‘By using a combination of observation, interviegiand
document analysis the field worker is able to ufferihg
data sources to validate and crosscheck findirfgatt¢n,
1990:244).

Data analysis and interpretation is an integrall paany research and it has to be
properly managed otherwise the data may become nageable (Henning et al,
2004). The researcher is the primary instrument émta analysis and
interpretation. The research utilised a RBA as ahote of analysis. RBA is a
lens, a way of looking at the world, of definingugjgles and partaking in them it
integrates the norms, standards and principled@firiternational human rights
system (Uvin, 2004:166; Theis, 2004, Robinson, 200kis tool promotes justice
and equality by tackling power issues that lie la¢ troot of poverty and
exploitation (Theis, 2004). The research study gec®es that this is an
ideological approach in the sense that the prormotérthis approach and the

approach itself are based on certain normativeegalu

The reason for stating that the rights based appssais ideological approach is
because of the fact that it is founded on morgallealues. Therefore when the
researcher was analysing and interpreting the itlateas on the basis of these
values. This approach therefore seeks to canenitsspace out of this neo liberal
environment to be able to identify the root causkthe problem that results in
right holders experiencing violations and holdingydbearers accountable. It is
on this ideological perspective that right holdease to be put in position where
they are able to demand their rights and hold gowent responsible. Thus data
analysis and interpretation in this research stgdyremised on the perspective
that the process of costing legislation had to gas® children and civil society as

right holders and to hold government accountable.
There are five common elements running throughvédm@ous conceptions of a

RBA. First the RBA is based on a framework of rigghind obligations; second,

rights are inalienable, interdependent, indivisitafel interrelated; a RBA is based
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on accountability and transparency; RBA depends aorhigh degree of
participation and finally a RBA pays attention tesues of discrimination,
equality, equity and vulnerability (Kapur and Duvyu2006). In spite of having
identified these common elements on RBA there arplumality of these
approaches with different starting points differenplications for development

practice (Cornwall & Nyamu-Musembi, 2004).

Although RBA ‘is a lens, a way of looking at the neb it is based on a normative
framework based on international human rights ldtv.promotes certain
ideological values depending on ‘who is speakinguabights and where they are
speaking’ (Slim, 2002).

When organising the data the researcher analysed edathe costing processes
and focused mainly on the three indicators of ggodernance in each process.
The aim of the researcher was to identify the i@ of each of indicator in the
costing process, how it was understood and intexgras it occurred. According
to Zikmund (2003: 491) interpretation is the prace$ making inferences and
drawing conclusions concerning the meaning and icapbns of a research
investigation. In other words the incidence of jggsation as an indicator of good
governance had to be examined in each process tforexistence and
understanding. The interpretation of participatwas also examined with regard
to all the processes to see whether there was farmnunderstanding of how
participation had enhanced the notion of good gumece in the process of

costing legislation.

In conclusion all the common themes, patternsalygls and relationships that the
researcher was able to isolate constituted the dati@to analyse for the research
report. In each costing process the three indisatbrgood governance are the

main focus of analysis and interpretation.
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2.6 VALIDITY AND RELIABILITY

To ensure the credibility of the study the researdde use of triangulation,
member checks and peer review which are the thragegies commonly used in
qualitative research (Merriam, 1998). Data was iobth from three different

sources: namely through interviews, document arslyad observation of the
inter-sectoral committee on the Children’s Billpessible for costing the CB. In
corroborating the data the researcher looked fourréng issues arising from the
interviews cross referencing this with secondara ddtained from documentary
material of the processes. The consultant was stgdieto comment on the
research findings in order to enhance the validitthe report. Unfortunately no

feedback was received from the consultant. Findhg, research findings were
reviewed by a colleague knowledgeable on good gawee issues to critique the
research report. These research findings were edjeto checks, questions,

discussions and shared as a process review (Heahaig2004).

2.7 METHOD OF ANALYSIS

The method of analysis used in this research sgidyights based approach. It is
a normative analytical method that is based onrmat®nal human rights
instruments and increasingly used by most developnectors to hold
governments accountable. This approach is thereforan end in itself but a lens
through which the researcher uses to analyse tbeeps of costing and good
governance. The major reason for choosing thiscsmpr is because it was easier
and appropriate to compare the indicators of gametighance that are used in this
study (http://www.internationalbudget.org/). Ittes the advantage of this study to
compare same concepts using different analyticalstan the form of good
governance and rights based approaches. The maactiob of using these

methods of analysis was to answer the researchioju®s

The dominant political ideology in the present dp&premised on western neo-

liberal democracy that espouses market orientatedognies and it is this epoch
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which has given rise to rights based approachescasting of legislation (Save
the Children Sweden, 2005). Thus the approach hiegetith its promoters who
have articulated this concept are mainly the naiéial and lending agencies,
bilateral agencies and donors who come from theéhn@?ettit and Wheeler,
2005). Rights based approaches are therefore igiealcapproaches because the
values and principles on which they are basedatefigoarticular dominant epoch
in the development of society. This method of asialyadds value to the study
through the use of the indicators as part of goodemance, rights based and
political concepts.

The researcher worked for an international non-gawental organisation and his
main area of work was development in the area old claw reform and
implementation. In order for legislation to be implented there is need for proper
resource allocation which entails issues of goodegmance. Participation of
children or civil society, accountability and trpasency of duty bearers to
children are highly regarded in the organisationvibich the researcher’s works.
The choice of using these three concepts as imdE#br the process behind the
costing project may have been influenced by theamisgtional values and
mission. It is for this reason that the researaetieen conducting this study may
have been biased towards collecting data that aeie$ a technocratic

interpretation of good governance.

In conclusion, self interest, relationship with pesdents and influence of
organisational values and mission all raise questms to the objectivity of the

researcher to the study in view of the fact thatihehe primary instrument

gathering and analysing the data. In order to addtee potential for personal bias
the researcher requested various peers to critlipieesearch which they did to
see if they would have come to different conclusiem the study. One of the
challenges in a case study design according toiderf1998:20) is the personal

bias of the researcher.
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2.8 LIMITATIONS OF THERESEARCH

The limitation of this research is that it has beenducted almost entirely from

one perspective of the consultant. The decisiodatahis was consciously made
by the researcher since the research was lookitigegirocess behind the costing
projects. It was necessary that the person whodeatned the process would be
the source of the primary data. However to allevthts one sided perspective the
researcher then included the second respondem study to get her perspectives
and input. Both respondents were interviewed aadltta that was gathered was
transcribed although it is acknowledged that thecess of transcription can be

tainted by personal biases.

Another apparent limitation of this study is thestrieted sense in which good
governance has been applied in the study. Norngallyd governance involves
three stakeholders being the State, private semtdr civil society. This study
however has focused on good governance within amongst the government
departments that provide service delivery to ckitdiThe process that the study
looked at was directed at how these respective rgovent departments within
and amongst themselves practiced good governameeges. It is for this reason
that good governance within and amongst the goventrdepartments has been
restrictively construed because it generally did facus on the other two

traditional stakeholders in good governance.

The final limitation of the study is that compavaticosting in this study has been
sourced from AFReC and not many international sidin the subject were
relied upon. The challenge this study faced waddbethat international studies
on costing were not directly aligned to the foctithes research and its usefulness
was not relevant to this study. Some of the costingies that are alluded to refer
to costing within the criminal justice system imns of the costs and benefits of
crime and justice. The object of this research twasnderstand costing and good
governance. Comparative studies whilst alludinggtmd governance do not

expressly look into the good governance aspecbstirg.
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CHAPTER 3- LITERATURE REVIEW

3.1 INTRODUCTION

This chapter reviews available literature on thbjett matter of costing, good
governance and on RBA as a conceptual frameworlysisaThe purpose of the
study aimed to understand both the process anthg@s a subject matter bearing
in mind that the process was done without any pitesg guidelines. The second
aspect of the literature review is aimed at undeding good governance and
using it as an analytical tool for the process usedosting the legislation. The
third aspect of the review examined the RBA to gsmlthe data and findings of
this study. The objective was to identify pertinesgues for the research and to

answer the research questions.

3.2 THE SOCIAL, ECONOMIC AND POLITICAL CONTEXT

The purpose of this section is to put into conteetsocio-economic and political
environment in which costing and the practice obdy@overnance came to be
used with the advent of democracy South Africa. tBoAfrica embraces
democratisation and globalisation as the two paweidrces that have been
impacting on the world in the past two decadesueriting governance systems
and structures (Weiss, 2000; Oluwu, 2002). Theuterice of the global financial
markets such as currency crashes and threat daté#jght were a great threat to
the development agenda of the new democracy ddi9®$, 1998 and in 2009
(Bond, 2001). The Growth Economic and Redistributiftrategy (GEAR) was
introduced as a macro economic mechanism to dneedevelopment agenda of
the new government despite strong opposition froeruling party's alliance
members. As a development mechanism GEAR ‘propasextcelerated program
of privatization, deregulation and fiscal restrainy the government (Habib &
Padayachee, 2000:13). It is in this context thating gained prominence together

with good governance.
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The advent of GEAR precipitated reforms and shiftbudgetary and financial
management systems that aimed at promoting fiseateaty (Adelzadeh &
Padayechee, 1994). Some of these reforms weredihgtian of the Medium
Term Expenditure Framework (MTEF) in 1998 to faaite budgeting over a
longer period and the Public Finance ManagemenmM@FAct No. 1 of 1999 to
bring about accountability and transparency in gowveent. South Africa has
committed itself as a developmental state to deawycrhuman rights and
sustainable development observing the good goveenand is a participating
member of the UN and AU.

3.3 THE COSTING IMPERATIVE

In order to analyse costing as a subject matter,rélsearcher generated some
questions to understand and identify relevant ssioe this study. The first
question to determine was establishing the legéiaaity for costing in South
Africa. The PFMA is the principal Act that seekspimmote accountability and
transparency in financial management within govemin{Clark, 2004). The Act
makes it mandatory in Section 35 that any natidegislation with financial
implications for provinces

. must in a memorandum that must be introduced in
Parliament with that legislation, give a projectiohthe
financial implications of that function, power dslmation

to the province’ (S. 35 Act No. 1 of 1999).

The Cabinet Secretariat compiled a guide for drgfa Cabinet memorandum to
facilitate compliance with S.35 of PFMA which paragh 4.7 under financial
implications state:

(1) the effect which the revenue and expenditure flgwifrom the
recommendations will have on the State in the ctifieancial year;

(2) costs carried forward to the next financial yead a

3 proposed funding of the expenditure in (1) and (@lfice of President,
1999)
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Both the PFMA and the Cabinet guide provide thehauty for costing
legislation. The PFMA in S.35 is also importantréation to its role in holding
public service official accountable. Governmenticdl must be efficient,
effective and practice economy as they dispenskpasydic funds in terms of the
PFMA. They are held accountable for the funds thay manage on behalf of
government and can be charged for wasteful expeeditAt the core of the
PFMA is to ensure that there is proper financiahagement. It is submitted that
Article 4 on general measures of implementatiorthef CRC provides further
authority for costing. General Comment No. 5 dd2®y the UN Committee on
the Rights of the Child calls upon governments w@kenchildren visible in the
budget with the allocations they make to implemehildren’s rights. In
conclusion it is submitted that costing in Southige should not be limited to
legislation having a financial implication to prages but must include all

legislation.

What is costing? Costing is a financial plannirpltrecognised in both
economics and accounting. Economics is concerngdthe allocation of scarce
resources in society. In general, costs are defagthe value of the resources
used to produce or provide a good or service (Levict Edmond, 2001). ‘To an
economist, the cost of a good or service is the imiax value of the
opportunities foregone in obtaining that good orrvise’ (Harrington,
Morgenstern & Nelson, 2000) ‘Costing is the prace$ estimating costs for
items in a program. The result of costing is a lmidgr the program’ (nd)
retrieved on 25 March 2007. A budget from a chilghts perspective can be
defined as a process through which public experglitimade in compliance with
the state obligations to enforce and protect oty rights (Teshome & Alemu,
2006).

A budget is a document that, once approved by eheslature, authorises the
government to raise revenues, incur debts and teéigoenditures in order to
achieve certain goals ... the budget determines tgen@nd application of public

financial resourcegElson and Norton 2002Flark defines costing legislation as
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determining the financial implications or cost cdvéloping and implementing
legislation (Clark, 2004). Legislation is law tHas been laid down by an organ
of the state which has the power to do so, thess lasually are embodied in
writing and are known as statutes or Acts (Kleid &iljoen, 2002). The common
thread in these definitions is the quantificatioreconomic or monetary terms of

the value of services or goods that have to beeleld.

What is the reason for costing? In other words dbywve cost? Since economics
is concerned with scarce resources, developmentoiscerned with the
distribution of resources and the access to seyicasting is relevant for both
disciplines (Theis, 2004). The priorities of goument can be determined from its
budget because this will indicate where the revemuthe government will be
expended. The reason why costing is important & ¢ase of these Bills is
because it shows how government is prioritizingithplementation of children’s
rights. It also helps to show whether or not gomeent is actually meeting its
obligations to provide service for children. Fiyaltosting is important as it
allows government to plan and see where gaps exisgtsources. According to
Levin & Edmond (2001) costing analyses provide ulsefformation about actual
resource needs or inputs required to provide aicgerFurthermore, costing
analyses can provide in-depth information on thiehcy and effectiveness of
the use of these resources, as well as estimatealoe of additional efforts

needed, often in terms of staff labor and inputs.

Costing has been borrowed and successfully usseveral disciplines according
to Cohen, (2000) and in this research study inideustood as a budgeting as well
as to determine the cost of implementing legistatio South Africa. One of the
areas which has used costing is in the crimindlgesector where studies have
been undertaken to cost crime. The cost could eretat cost incurred in
anticipation of crime such as insurance and sacasitwell as the cost arising as a
consequence of crime such as property stolen,thsaivice costs and the cost in
response to crime such as police investigationsqmation of cases in courts and

prison for offenders (Mayhew, 2003; Bowman and &tey 2004). Costing crime
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is used as an example to illustrate that it is iapple for both tangible and

intangible costs in such areas as the environnmehhaalth programmes.

When and who should do costing? Shall et al (20009, study reviewed several
countries and government departments in South @&fic when or who should do
costing. The study identified three approachesosiig legislation the first being
the special agency approach where a specific agsneythorized to conduct
costing exercises for government. The second weasd#partmental approach
where the department introducing the legislatiomesponsible for costing. The
third is the prescribed methodology approach whglsimilar to the second
approach but different in that there is a presdilf@mat on how to do the
costing. In South Africa the second approach hatate been the most prevalent.
The study further identified a number of lessonsSouth Africa. They came to

the conclusion that the department introducingeleslation should do costing.

Essentially costing is an administrative activifygovernment even if this activity
is outsourced to independent consultants it is donéehalf of the government.
Similarly Clark (2004) conducted an internationaiew of countries to find out
at what stage should costing be done. Due to tige financial implications this
has on governments the choice of when to cost dispen the legislation. In
some cases it is necessary to cost before thddigisis drafted whilst in other
cases it is necessary to cost only at the stagmmlémentation. It also emerged
that some of the countries like Australia provided public consultation for the
RIA through established guidelines set by the meetiaffice.

How is costing done? Costing is a highly technisélll that should be
differentiated from policy formulation and developmt. There are different
costing methodologies with no one unique methodplfmy costing legislation
and furthermore there are several methods for atilog costs (Shall et al, 2000).
The two Bills used activity based costing as a wetto calculate the cost of
implementing these services. Activity based costisiga costing model that

identifies activities in an organization and assighe cost of each activity
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resource to all products and services accordinfa@ctual consumption by each:

it assigns more indirect costs (overhead) intoadicests (http://en.wikipedia.org).

This research is concerned with the costs of bimigeand implementing

legislation pertaining to children in respect of two Bills. Implementation costs
relate to the cost of providing services to chitdseich as when a social worker
writes a report on a child who is in conflict witte law. In other words the cost
relates to the salary of the social worker in tewhsime spent on writing this

report, the cost of stationery used to write thgore Other implementation costs
may relate to capacity building of government adfis on such topics as diversion
or on implementing legislation. These examples geelustrate that there are

financial considerations for implementing legisbaii

In January, 2007 the Cabinet in South Africa appbthe use of Regulatory
Impact Assessments (RIA) and is establishing a RiAt in the Policy
Coordination Unit in the Presidency. This was dafter an investigation was
conducted on behalf of government on the suitgtalitintroducing RIA in South
Africa. The findings of the first report of the stigation found out that there is
lack of procedure on the costing of legislationalko recognized that costing is
only done at a much later stage in the legislgtnoxess. Finally it also found that
whilst consultation was conducted it was necesdaryconsult widely and
innovatively although it would not be possible tmsult with every interest group
due to capacity and cost factors. The second regahe investigation which
reporting on a pilot of RIA supported and recommnezhdhat the above findings

be implemented (Small Business Project Consul2005).

RIA has become a common feature in both developeddaveloping countries.
The following definition of RIA has been lifted o the consultants report

recommending the use of RIA in South Africa.

Regulatory Impact Analysis (RIA) is a formal methioad
assessing the costs and benefits, both economic@md
economic, of regulatory proposals. Regulatory psags
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are defined as: Any proposed government rule that
imposes some significant cost on other government
agencies, businesses, other non-governmental
organisations, or private individuals (Small Busse
Project Consulting, 2005).

What is of relevance to this research study isnibeustand that costing is one of
the elements of RIA which is much broader as itkéat other aspects such as
benefits, impacts of regulation. Therefore costargl RIA are two different
methodologies with the latter being much more cahensive than the former.
Second it is a tool that promotes good governaneealse it uses public
consultation to develop regulatory alternatives d@odunderstand associated
impacts (Garg and Kabra, 1999; Cabinet Memoran@®6).

3.4 IMPLICATION OF COSTING OR APPROVAL OF RIA II$A

Both Bills were costed without any clearly laid dowguidelines for the
consultant. All that was stated was that the caastishould consult with affected
departments with respect to the costing of the @8 rrothing was mentioned in
the CJB (Conrad Barbeton, personal communicati@njuhe 2007). However the
study bears in mind that costing is one aspechd®l& and perhaps this is one of
the reasons why there were no prescribed guidefirees the commissioning
departments. The draft RIA guidelines have madémperative that public
consultations must be conducted. At the time atiivg the procedures to conduct
public consultation processes had not been firdlisg the RIA unit in the
Presidency.

The lack of guidelines for conducting the congidtaprocess is clearly not to be
encouraged as we have different conceptions of wdsultation is and without
any guidelines there is a risk of uncertainty ahe subjectivity of the person
conducting the consultation process being untrametheHowever the consultant
through his own initiative consulted on both theBGihd the CB and it is from
this experience that the study draws its lessaons still to be seen how to involve

the public on this highly technical subject of @ogtand or RIA. However the
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Minister of Finance in South Africa consults thebfseiwidely when he develops
the budget process each year through the tipseeofand this demonstrates that

it is not an insurmountable process (www.treasomzg/).

3.5 EXAMINING GOOD GOVERNANCE PROCESSES

The discussion in this section traces the histapg and controversies of good
governance. However, first it is necessary to ustdad governance, since it is the
root concept of good governance. The concept oég@mnce is as old as history
surely because all the political struggles that baén waged throughout the
continent were aimed at attaining good governarwejumobi, 2000; Weiss,
2000). The World Bank defines governance as thenfremin which power is
exercised in the management of a country’s econ@nét social development’
(Landell-Mills and Serageldin, 1992; World Bank,929. Nye and Donahue
(2000) defined governance as the ‘structures aodegses for collective decision
making involving governmental and non-governmeatabrs’. There is a plethora

of definitions of governance which all point to seform of decision making.

In general the concept of good governance gainedlpadty as a result of World
Bank when it said Africa was not developing becaabdad governance and
adopted the concept as a lending condition for ldgugg countries (World Bank,
1989; Simonis, 2004). When the concept was firgdug had an apolitical
meaning but over the years it has transformed ttude political elements
(Simonis, 2004).

According to Weiss (2000) there are four factoed¢ed with the ascendancy of
this concept. The end of the cold war made it iradNe to turn a blind eye to
glaringly illegitimate authoritarian regimes anywdein the world. It was
necessary to lobby against such regimes whose igavee was authoritarian. The
second factor came about as a result of the thadewof democratization that
swept through the third world and the former Sowiktc countries. Third the

proliferation of non-state actors doing what hitbewere government functions
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and State functions and finally the willingnesstlzé international community to
go behind the veil of sovereignty to probe crimegemocide or against humanity.

This was what led to the conceptualizing of govacea

Despite its short history good governance is ‘difig on the international
agenda’, as a controversial but influential staddarwhich countries, institutions
and organisations have committed (Weiss, 200@.iftdeed on the agenda of the
UN agencies, multilateral institutions, the AU tdw with NEPAD and APRM
and is part of the South African Constitution. THestory behind its
conceptualisation and usage has not been withauttaseersy partly because of
differences on conception, definitions, qualitissage and ambit (Hyden, 2001;
Mhone and Edigheji, 2003). However despite its m@rsial history there are

few if any that would argue against the ideals ethds of the concept.

Good governance is a normative, pliable term thatlerived from governance
which despite having become fashionable is as slcistory (Weiss, 2000;
Doornbos, 2004). There is debate about the originshe concept of good
governance. Mkandawire (2007) has stated that dheept of good governance
originated among African scholars who were workingthe World Bank in
relation to state-society relations in Africa exgwieg the concern that these be
developmental, democratic and socially inclusiiee Srgues that the World Bank
and other multilateral institutions misappropriated concept. Finally she says
the concept must sustain the three elements prdgmsthe African scholars. This
conception of good governance contains two asgdetsocratic, developmental)

of the preferred definition of the concept thathveere adopted here.

It was the World Bank which said the core of Aff&caroblems was the lack of
governance and suggested that in order for Afrache rescued it had to put in
place administrative processes that would resuljdod governance (Simonis,
2004). These administrative processes in the bewnwere apolitical and

directed towards the improvement of public sect@anagement (Ibid). However

with time this changed to become political. Ithe World Bank’s connotation of
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good governance that has seen most African govensmesist the imposition of
the term in their countries (Mafeje, 2002). It dosst follow that with the

introduction of good governance this would resultdemocracy. In fact even
some developed countries that practice some forngomfd governance have
remained undemocratic such as the so called Agjarst Some of these countries
have achieved phenomenal success in terms of gewelst however this has
been achieved at the expense of the suppressitie @alues of good governance

and democracy.

The main features of good governance can be repsesdy three elements
which are: how people of a country are governeday tiee country's affairs are
administered, and the quality of management antitutienal capacity to be
found in public agencies (Agere, 2000). Most orgafions agree to eight
characteristics of good governance (UNDP, 1997;ré&g2000; OHCHR, 2000;
UNESCAP, 2007). This study restricts itself to ottlyee of the characteristics of

good governance.

The theoretical basis for good governance in img&onal human rights law is
found in Article 21 of the Universal Declarationtldiman Rights (UDHR) which
talks of a participatory democracy. Besides theitétcal basis of UDHR giving
credence to good governance we can trace anotheresof authority in Article
25 of the International Covenant on Civil and Radit Rights (ICCPR) which
recognises participatory governance. Another aitthdor good governance is
found in Article 1 of the International CovenantBoonomic, Social and Cultural
Rights (ICESCR) which recognises the rights totpali life as well as economic
social and cultural development (Patel and Watt&#8894). Having traced and
established the existence of good governance ihuhean rights regime is further
justification for analysing the process of costitgpislation through good

governance and the rights based approaches.

First is a review of some of the definitions of dogovernance in this study. The

first definition says good governance is ‘the psscef decision-making and the
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process by which decisions are implemented or mpiemented’ (UNESCAP,
2007). This definition is process orientated. Tk&t definition forms the basis of
the definition given in the APRM Questionnaire obod governance and
democracy.

‘Good governance means creating well-functioningl an
accountable institutions-political, judicial and
administrative-which citizens regard as legitimaia,
which they participate in decisions that affectitidaily
lives and by which they are empowered’ (Annan, 3998

This definition projects a number of ideas whiclate to capacity of institutions
to formulate and implement policies and suggestt tiitizens are able to
participate and are empowered through their ppet@n. The second issue to
note is the fact that the institutions referredite not limited to the political realm

but cover a range including the administrativermeal

In 2004 the former Office of the High Commissiofier Human Rights and the

UN Development Programme in relation to good goarce stated:

Depending on the context and the overriding objecti
sought, good governance has been said at varimes to
encompass: full respect for human rights, the adlaw,
effective participation, multi-actor partnershigslitical
pluralism, transparent and accountable processes an
institutions, an efficient and effective public s&¢
legitimacy access to knowledge, information and
education, political empowerment of people equity
sustainability and attitudes and values that foster
responsibility solidarity and tolerance
(www.ohcr.org/english/issues/development/docs/s€%20
-2.d0og.

Igbal (2006) defines good governance as simplgaesfor human rights. The
preferred definition for this research states tgabd governance is a system of
administration that is democratic, efficient andrelepment oriented’ (Jeffries,
1993: 27). What appeals about this definition isngrily that it alludes to a
system of administration that is democratic. We vknihhat democracy has a

number of characteristics which most of the timehcide with the elements of
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good governance. However the major reason whydgfigition has been chosen

is the fact that it regards good governance asldeneental orientated.

Leftwitch (1993) has argued that the features afdggovernance conceived by
the World Bank basically reflect the minimum instibnal, legal and political
conditions necessary for Western liberal democrddys formulation of good
governance consists of three components. The doshponent is systemic
referring to a democratic capitalist regime predidby a minimal state; second,
politically a state that enjoys legitimacy and awity and finally administratively
is a public service that is efficient open and aectable and that can design and
implement policies. Uvin (2007) says since the 19%@man rights have been
associated with the good governance agenda asoparthe World Bank to
repackage its rhetoric and asks how strengthemiagdial institutions is a human

rights activity except as a show of the naked tsidbe powerful countries.

The final issue we consider is the usage of googtg@nce it is used both as a
means or end alternatively as a process or a da@ré, 2000). When perceived
as an end this means good governance has beentabdehieve all its
characteristics and has achieved the highestatalevelopment and management
of the nation’s affairs as a goal (ibid). If itpgrceived as a means or a process it
means that it is a vehicle with which to achieveremmic growth, human
development and social justice (ibid). The thirages of the good governance is
by conceiving it as a development process thiseisagms to coincide with the
good governance definition that this research Hassen to use for the study
(ibid). The researcher for the purpose of thigigtdoes not distinguish between
these usages perspectives but uses the concepinaares, an end and or as a

development process (ibid).

In conclusion, whilst there are serious criticisafsgood governance especially
when it is used as an aid conditionality and tauems fertile ground for western
liberal democracy it does not go far enough to emsiat there is development,

democracy and respect for human rights. As a stdritihas to be complemented
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with other tools to ensure that the developmerttallenges are met in a climate
that respects human rights. It is submitted thatoimplement good governance it
iS necessary to invoke the Rights Based Approaémsore the implementation of
the rights of children.

3.6 RIGHTS BASED APPROACH

There are several variations and definitions of R&#%&ording to academic and
development related literature that are based ga,lsocio-economic or political
perspectives that came to prominence after ench@fcbld war (Cornwall &
Nyamu-Musembi, 2004: Kapur & Duvvury, 2006). A RB#ables people to
influence government decisions that affect theiediand it promotes transparent,
fair, equitable responsive and participatory gogene (Theis, 2004). In 2003 the
UN agencies agreed to a Common Understanding onthew would apply a
RBA and several other development agencies havee com with their own
versions of RBA (ibid). A common thread runningaihgh all the definitions is

captured in CARE’s policy paper which says:

A rights-based approach deliberately and explicitly
focuses on people achieving the minimum conditifoms
living with dignity. It does so by exposing rootuses of
vulnerability and marginalisation and expanding riduege

of responses. It empowers people to claim and &serc
their rights and fulfil their responsibilities. Aghts-based
approach recognises poor, displaced, and war-atfect
people as having inherent rights essential to iheeld
security, rights that are validated by internatlofzavs
(CARE, 2001).

There are a number of benefits for adopting a RBAUN and development
actors such as equity, non-discrimination, accdaliyy participation,

legitimacy, integrated approach and greater imact effectiveness (Save the
Children Sweden, 2005). The issue however is tlevaace of RBA to this study

and to costing in particular.
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Uvin has stated that there are two aspects to a:RBAfirst is that it creates
claims and secondly is the realisation that thegss by which development aims
are pursued should itself respect and fulfil humghts (Uvin, 2004). Since the
focus of this study is the process of costing lagen the RBA was used as a
framework for analysing the process of costingdiegion. The objective was to
examine whether the process that was used in gosti& Bills respected or
fulfilled children’s rights. It is acknowledged thRBA is a normative framework
and the researcher by using it as a framework f@alysis is bringing certain

values to the costing process.

The reason that the researcher has used RBA asn&work for analysis is the
added value it brings to holding government accabiet for implementing

children’s rights as well as the other reasonsadlyealluded to in the preceding
paragraph. Secondly, the three indicators thatghidy is using to examine the
process of costing are rights based concepts éargh they have come to be
regarded as political concepts as well (http://wintgrnationalbudget.org/).

Finally, since the process of costing as well asBlils were aimed at bringing far
reaching social change to children they are simattasly rights based and

economically grounded (ibid).

3.7 PARTICIPATION, ACCOUNTABILITY AND TRANSPAENCY

South Africa’s system of governance is based orvéhees and principles of the
constitution which promotes transparency, accodlittalof government and

participation of citizens in all aspects of goveroa and administration (Hilliard
and Kemp, 1999). There are three organs of goverhiaed the focus of this
study is mainly on the executive whose mandateo isifiplement laws as an
administrative activity. The vehicle with which thexecutive exercises its
mandate is through the civil service and public mistration (Van Wyk et al

2002: 60):

‘The essence of public administration as a demiacrat
institution is to use the principles of good (dematic)
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governance to design and structure state institsititheir

internal processes and mechanisms and their mission

(Cheema, 2004).
The costing of the Bills was an administrative \atgithat was executed on behalf
of the two respective government departments byctmesultant in collaboration
with the officials of the two departments. The @sg of costing had to comply
with the values and principles of public administia in Section 195 (1) of the
Constitution Act 108 of 1996. These values and gijples are interpreted in
essence as the core elements of good governantbeastlidy as stated will focus
on participation, accountability and transparencyahalyse the process. It is
important to bear in mind that the theoretical fdations of these indicators are

derived from three sources being Liberal democraaw and Human Rights.

3.7.1 PARTICIPATION

The right to participate is derived from Article 81the Universal Declaration of
Human Rights adopted in 1948 by the UN which stdtaseveryone has the right
to participate in the government and to have acteske public service of his
country. This right to participate freely, activelpd meaningfully is furthermore
recognised by Article | the UN Declaration on tight to Development (Patel &
Waters, 1994). The constitution in SA provides diizen participation in both

governance and administration as this is essetttigustaining democracy and
promoting good governance and administration (&ftliand Kemp, 1999). SA is
a participatory democracy. Citizens are encouragedl expected to deliberate
actively and get involved in decision making of govment. What is

participation?

‘Participation is defined as a process wherebyestaklers
exercise influence over public policy decisions ahdre
control over resources and institutions that afféwir
lives thereby providing a check on power of govesnth
(Agere, 2000: 9).
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Through patrticipation, citizens exercise power atlseover the government in the
formulation and implementation of legislation arekit participation keeps the

government in check.

In general participation is usually ascribed to ividbal citizens but other
formations like civil society or the private sectoan participate in matters
affecting them or the interest groups they repriesan as political parties, student
organizations or chambers of commerce etc. Childrenusually excluded from
participating in matters that affect their livesdaheir full citizenship rights are
limited in most constitutions such as the rightvtie (Van Beers et al, 2006).
There was participation in the development and tuhgfof the Bills by civil
society and children but participation of civil gty in the costing process was
limited only to participation in the development mdrms and standards used in
the costing unless we regard the consultant asseptative of civil society.
Children did not participate or input at all in thesting process. Members of
Parliament did not participate as well: indeed thely participants were
government officials who represented their respectiepartments. However,
some civil society organizations were consulted specific issues by the

consultant.

There are many benefits in stakeholder participatio both policy formulation
and implementation according to Hilliard and Kem@99). Participation allows
for many viewpoints to be heard. It is educaticaslit helps ordinary citizens to
grasp the nuts and bolts of government and admatish. Finally, it creates a
sense of ownership when citizens are afforded pgmodunity to have their say.
The participation of government officials from \@us departments’ personnel in
the costing process of both Bills is illustrativé tbe above mentioned points.
Most of the government officials had not been iwedl in any costing exercise
and through their participation they gained skdlsd some have used these in
their annual planning activities in their respeetdepartments (Conrad Barberton,

personal communication, 20 June 2007).
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3.7.2 ACCOUNTABILITY

According to Maltose (2000) institutionalization a€countability is a defining
feature of democracy. What this effectively meanthat all the rights contained
in the Constitution of South Africa can only belisad if there are mechanisms
which allow holding government accountable. Somethefse institutions are
Parliament, Courts, Chapter 9 institutions of then€itution i.e. human rights
commission and any other administrative bodies whwosndate is to monitor
observance of the rights in the constitution. Actahility is a key requirement of
good governance and the question who is accountabidilom varies depending
on whether decisions or actions taken are intevnakternal to an organization or
institution (http;//www.unescap.org/huset/gg/ gmace.htm). The concept of
accountability is littered throughout the Constduat(Act 108 of 1996) wherein
the government is enjoined to not only be demaortatit to be accountable. For
the purpose of this research study the focus iSection 195(1) (f) regarding
accountability of the public administration as apglin the process of costing

legislation.

There are four types of accountability that carndestified and these are public,
administrative, legal and political accountabili@arei, 2000.) What is the
meaning of accountability?

‘Accountability is defined as holding responsibleated

or appointed individuals and organizations chargét a
public mandate to account for specific actionsivdigs or
decisions to the public from whom they derive their
authority’ (Agere, 2000:7)

For the purpose of this research the type of adetility this research is
concerned with is administrative accountability dese this is where the costing

process can be explained as an administrativegiroje
This research study is using the costing procesisso€JB and CB as case studies

and the question is who is accountable and to whdmm® commissioning

departments for the costing process would seere thdones that should be held
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accountable for the costing process. Alternativibly study could look at the
consultant however this would be very artificiagadly speaking we cannot hold
the consultant but the commissioning departmentowu@ble. However
considering that there were several other depatsnémat participated in the
costing process it becomes imperative that eaclrttapnt be held to account,

alternatively government as a unit.

The next issue to address is what should governbeeheld accountable for? One
of the reasons for holding government accountabileat the process of costing as
well as the actual costing was done on behalf ekgonent by the consultant. It
is necessary then to hold government responsibctount to the stakeholders
who have an interest or are affected by costingne&sof these stakeholders are
obviously the parliament, civil society organisagoand children. The second
level of accountability refers to the accountapilif each respective department
officials who would have to report their particiat internally in the department.
In other words each department must account fquatsicipation, they also have
to account in terms of transparency and finallyythave to account by giving a

report on the process to the public or parliament.

In conclusion, accountability fulfils an importardle in promoting democracy,
human rights and good governance. The costingeofvtlo Bills was undertaken
by departmental officials and the consultant whooaated to the respective
departments and informed other stakeholders optbeess which is not the same
thing as being accountable. It is submitted thatsivit was correct for the official
of government and the consultant to have accoutastéde departments this fell
short in terms of accounting to the key stakehasldeeing civil society and
children. Civil society and children are importattkeholders in view of the fact
that they have an interest to know how the proessconducted and are affected

by the process chosen to cost.
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3.7.3 TRANSPARENCY

It is submitted that the right to information relatto transparency and this right is
located in Article 19 both in the UDHR and ICCPRopwding the theoretical
authority for this concept. Transparency can bensag a goal, norm or an
instrument (Zarei, 2000). Openness is one of thkiegaunderpinning our
Constitution and is used in the same level as pamesicy in this research study
(Act 108 of 1996). What transparency requires @t tthecisions taken by the
government are done in a manner that follows raled regulations. Secondly,
information must be freely available and directtg@ssible to those who will be
affected by such decisions and their enforcemengallly, enough information is
provided in easily understandable forms (Miruka 20 What is transparency or
openness? ‘Transparency is broadly defined asglitiwledge of the policies of

government and confidence in its intentions’ (Ag&@00).

Transparency can take a number of dimensions ipangécular circumstances of
the two costing projects considered here. Transggrecan refer to the

transparency regarding the methodology used faiingpbsThe second dimension
relates to transparency regarding the processighatlowed: is it clear who is

responsible for what in the process? The third dsien relates to how the results
of the costing are reported and written up in otierds is it understandable to the
majority of people or is it written in a difficuWay (Barberton, C. 2007. Personal

interview 20 June, Pretoria).

How do we relate the concept of transparency toctisting process of the two
Bills? The first issue is whether the process wassparent and secondly whether
the results of the process were debated so as ti@tgparent. To respond to the
first issue reading from the interview held witre thonsultant the process was
conducted in a transparent way for those who werégpants. However, it is
submitted that it was not transparent in the sehae few stakeholders could
participate in the process because it was onlyctsdeofficials from government

who could participate.
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Regarding the second issue raised, the questiorb&t@ames relevant is whether
the departments released or made public the restilise costing process. The
issue is whether the results where released meraehform or whether the report
was released for comment that would further bertakéo consideration in the

final report. The results of the costing processawisseminated by the two lead
departments respectively through workshops. Pertiagisis the reason why the
costing of the CJB received ‘positive acclaim’. fiédn@vas a conscious effort to
brief even the Members of Parliament in a workshefd at Kopanong Hotel in

Benoni. The second issue is whether there has hegntransparency in the
implications of the costing report. How have thélpubeen informed regarding

the implications and how is the public supposedamment back to government

on the implications of the costing report.

3.8 CRITICAL ANALYSIS OF GOOD GOVERNANCE

There is no doubt that the introduction of the emicof good governance
especially to developing countries was seen asistnument of control that the
World Bank and other agencies were trying to impmsehese countries. Good
governance has been perceived as an aid conditionaaning that in order for
the World Bank/IMF to lend money to countries thegre had to practice the
standards of good governance. The second critioisthe concept is that it does
not follow that by subscribing to the political &gl of good governance this will
result in economic development as the World Bank h@&d to convince
developing countries. Another criticism of the cepttis that it does not go far
enough to hold governments accountable especratlyase countries where there
are no enforcement mechanisms within their corigiits against the government.
In other words it may be a tool that lacks enforeatnFinally, good governance
as a concept has been used to focus on the ploéispact and has not focused on
being developmental and socially inclusive (Mkanuey2007).
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What is positive about the good governance conisefitat when properly used
the concept offers a tool that we can use to hol&egiment accountable not only
politically but in terms of development. The tookorporates three aspects as
Mkandawire (2007) has argued. In spite of thesetsbmings good governance is
a tool that has enabled civil society to use andiémand from government

observance of standards that seek to promote ipatian, accountability.

What has compounded the problem is the issue ahideh of what good

governance is because each country has its owticpbland socio-economic
background or outlook therefore it is a challerg@rtomote a uniform definition.

Good governance is an inclusive political concegpit the notion of ‘good’ is a

normative value (Ademujobi, 2000). However, thisra view that says there is a
causal connection between the practice of demogcraesnan rights and good
governance. A number of international instruments laodies have alluded to this
and in the African continent the AU, NEPAD and APRI& institutions that have
endorsed this connection. Thus, in spite of theatieg connotations that the
concept evokes, most countries nevertheless hawenitted their countries to the

objects of democracy, human rights and good govema

The big question is whether there is any relatignbletween the costing process
and good governance. The process had to comply tvéhbroad values and
principles of public administration that are imposgy the Constitution in section
195 (Act 108 of 1996). We should bear in mind fartlthat the core values of
public administration are efficiency, effectivenessonomy and equity (Engela,
2007). It is accepted that these values and plexigre an expression of good
governance in the context of SA. So, for this reasbe costing process was
measured against these values and principles odifierently, in terms of good

governance using participation, accountability aladsparency as indicators.
In conclusion, the literature review has been dbleidentify that the three

characteristics of good governance that are usexkamine the costing process

are rights based concepts although their politieélire has been emphasized.
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CHAPTER 4- CASE STUDY ON THE COSTING OF THE TWO BIL LS

4.1 INTRODUCTION

This chapter describes the process used in thengast the two Bills as a case
study for this research with a view to tracing theerplay between the costing
process and good governance. The idea is to hightiow public consultation or
involvement is integral in good governance and ddemce of good practice.
Although costing as a tool for budget and impleragoh planning was
experimental in South Africa it became a topicadjsat with the costing of the
CJB and was further refined in later costing exasisuch as in the CB. The
involvement or consultation with stakeholders whketthey are the public, civil
society or other government departments enhaneasettision making process of
good governance. We examine the role of consuftatiothe costing process
using three indicators of good governance as @it@r guideline for conducting

such processes.

4.2 PURPOSE OF THE TWO BILLS

Both Bills provide the framework for the implemetida of children’s rights. The
CJB proposes a new child friendly system and praeetbr dealing with children
who are in conflict with the law. The new systerscdiurages the processing of
alleged child offenders in the criminal justice tgys so as to avoid criminalising
them by having a criminal record [B49-2002]. Theng®l understanding is that
when a child engages in behaviour that is delingjigensually a manifestation of
deeper social problems. The CB on the other haraddsmprehensive Bill that
seeks to deal with all aspects of a child’s welfarkis Bill proceeds from the
basis that children who are in need of care havgetdealt with in a manner that
accords them their rights in terms of the consttut[B-2003]. The Bill
introduces new services for children as well agppses to change the existing
services to accord with the constitution. Both loé Bills were subjected to a

costing exercise and this research is interestéteiprocess of costing the Bills.
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4.3 OBJECTIVE OF COSTING THE TWO BILLS

The primary reason for costing these Bills was tanptheir successful
implementation once enacted (Skelton, 2007). Tleee several examples of
legislation in SA that had difficulties to be impiented because of the failure to
conduct costing or budget implementation planniiigee before, during or after
these laws were passed. In other words when theg debated Parliamentarians
had no idea how these laws would be implementectdBting these two Bills the
government knew how much it would cost to implemiéwet CIB and the cost of
providing the services envisaged by the CB. Sirmeegiment knew the cost of
implementation as well as the cost of providing tleious services it could
budget for their implementation in terms of the MM Eamework. Through the
MTEF government was able to prioritise in termsiroplementation as well as

provision of services to children.

4.4 THE PROCESS TO COST THE BILLS

The nature of the costing process was ‘experimebéaause ‘there is no unique
costing methodology for costing of all legislatiom’ spite of this however the
process received widespread ‘positive acclaim’ mgkiosting a topical subject in
SA (Shall et al 2000; Skelton, 2007). A tender psscwas used to select the
consultant to undertake costing for each of thdsBit terms of government
procedure. The Applied Fiscal Research Centre (AFRattached to the
University of Cape Town was awarded the contractdst the CJB (Conrad
Barberton, personal communication, 20 June 2007).cohsortium led by
Cornerstone Economic Research won the contractost the CB. The same
person did the costing for each of the Bills andibeeloped and managed all the

costing processes (Barberton, 2006).

Due to the experimental nature of the costing agescthere were no guidelines

given to the consultant on the procedure that bdsktfollowed when the costing
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was conducted. The only requirement was that tmswudtant had to ensure the
participation of relevant stakeholders in the caps#xercise and that was only in
respect of the costing of the CB (lbid). This regment came as a result of the
lessons learnt from the costing of the CJB where plarticipation of key
stakeholders made the process succeed. It is dedntitat the costing process
was a collaborative partnership between the goveminmand civil society
organisations. The costing process was essentialadministrative activity. Even
though it was contracted out to independent coastdtit nevertheless was
subject to the values and principles of public adstiation in the Constitution
(S.195, Act 106 of 1996). Since no guidelinestexidor the costing process the

researcher examines how eventually the processdeafo

It is necessary to clarify that a total of threetatg exercises were conducted for
the CJB but for the purpose of this research weregjard them as one unless we
have to refer to a particular exercise to illugrktarning or a point of interest.
The first costing exercise for the CJB was condlibg AFReC as a cost effective
investigation as well as to develop an implemeoresitrategy for the CJB. It was
conducted by Conrad Barberton on their behalf ams$ wompleted in 1999
(Skelton, 2007). He consulted members of the SALRGect committee on
juvenile justice, relevant government departmentsa@ther relevant stakeholders.
He consulted all of these stakeholders for purpafsanderstanding as well as
getting their views on a cost effective way of iempenting the Bill (ibid). The
consultations that he engaged in were motivatetli®pwn sense as well as the
fact that it was these stakeholders who were ietgebposition to advise him on
the most cost effective way to implement the CiBwvds through this limited
participation of stakeholders that the cost effestiess analysis was conducted.
Issues of accountability and transparency of AFReCthe process have to be

measured against this background.
The second costing exercise for the CJB was domwkeruthe auspices of the

UNDP technical assistance programme again by AFfRRe(bjective being ‘to

plan for implementation of the CJB through ‘budgetd implementation
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planning’ in 2001 (Skelton, 2007). The other pugos§this costing exercise was
to update the cost effectiveness analysis whichbesth done in 1999 as well as
to consider the subsequent changes that had beeg& omathe Bill (Shall et al,
2000).

‘The updated cost-effectiveness analysis confirniee
findings of the earlier analysis, that, overallvgmment
was likely to realize significant savings from tiell
implementation of the Child Justice Bill' (Skelto2D07:
23).

The process of updating the cost effectivenessysisalvas undertaken again by
Conrad Barberton and John Stuart it did not invaireer stakeholders to the CJB.
This process is also measured against the threeatods of good governance.
The results of this second study were not acceptéblthe stakeholders in
government because they had not been involved enpttocess and had no
ownership of the process (ibid). This failure t&eteownership of the second
process by government officials goes to show hoay tlelt with regards to not

having participated in the process and therefgeeted the product of the costing

by the consultants.

The third costing process for the CJB was motivétgdhe fact that the CIB was
being introduced in Parliament. It was necessaryh&wve a budget and
implementation plan that would be generated throtigh full participation of
relevant government departments and stakeholdeterins of the three year
MTEF (ibid) having learnt from the second costingpgess. An Inter-Sectoral
Committee for Child Justice (ISCCJ) was formed cdsimpg government
officials from different departments to drive thaedgeting and planning process.
Each participating department generated the figingsuld need as a department
to budget and implement the CJB (ibid). The Chieaiicial officers of each
respective department were requested to attendedingeon the process to get
buy in to the process at the highest level.

The UNDP technical assistance programme gave suppothe ISCCJ. The

intention was to ensure the commitment, buy in awnership by each
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department to both the budget and implementatianglhat were generated. The
product of this collaboration was that the CJB weesfirst Bill in the history of
SA Parliament to be introduced having a budget ismglementation plan. This
Bill set an important precedent, members of Pasiaincould engage with the Bill
with all the facts and figures. It showed that lypiementing the Bill the
government would make a saving in the long run. [Essons in terms of good
governance of this third costing exercise are sellent and what sets this third

process apart is the participative nature of tioegss.

Regarding the costing of the CB it is acknowledgeat the experience from the
three CJB costing exercises provided importanblesdor designing the costing
of the CB. The Department of Social Development@p8ad the lead to cost the
CB and issued the tender contract that was awaimléde consortium led by
Cornerstone Economic Research. The process to badgecost the CB only
began in 2004 when it was already in Parliamend)ibrhe consulting team was
quite adamant that the respective government depats would generate the
figures to cost the CB, instead the consulting tearald

‘drive the process, provide training and expertieelv
undertake critical research, develop costing mocdsisl
monitor the quality and accuracy of the outputsenem
by the departments’ (ibid at 27).

How did the process unfold to cost the CB thatelevant to good governance
values and principles? It is to be noted howevat the costing was focused on

costing the services envisaged by the CB (BarbeP006).

A national interdepartmental committee and an departmental provincial
committee was formed to work cooperatively on tbsting of the CB. The chief
financial officers of all the cooperating departitsewere expected to sign off the
final MTEF budgets and phased implementation ptary had produced and to
bind their respective departments to these budgeds plans (Skelton, 2007).
Government officials were trained on costing legfish through a series of
workshops and were expected to get budget figurem ftheir respective

departments to cost the CB. The process also irdolfficials from non-
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governmental organisation who participated onlyha development of service

delivery norms and standards.

The experience from the CB costing process hasritapiolessons for the process
of good governance. Participation of officials froforty eight government
departments in the costing process was importanthf® purpose of getting the
necessary buy in including the signing off by theiref financial officers (Conrad
Barberton, Personal Communication, 20 June, 20®@jtdh, 2007). Second,
participation in the process meant that there waseoship in the costing process
because the figures generated came from the catteepartments. The officials
were accountable not only to their respective depamts but to the
interdepartmental committee of the children’s Billd were further accountable to
Parliament for their work and to the general publice process was transparently
done and the officials from the departments habtiedransparent as to how the
figures had been generated. The consultative natiutiee costing processes for
the CB has contributed to the refinement of theicgsnethodology.

45 CONCLUSION

Whilst there is no unique costing methodology fosting all legislation it is quite
clear from the costing processes of the two Bihattthe involvement of
stakeholders was necessary. The results of thenggstocess also dispelled the
notion that government officials who had no prigperience of costing could not
cost their own activities on these two Bills. ItsMaowever with the assistance and
support of the consultant who designed the costimethodology that the
government officials could cost the Bill. Once #hers consultation and
involvement in processes most people accept th#uptmf such cooperation and
it is usually very good. The values and princigdégood governance contained in
Section 195 of the Constitution (Act 107 of 1996 mot just lofty ideals but have

to be exercised and guarded to ensure serviceedglnd democracy.
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CHAPTER 5- RESEARCH FINDINGS AND ANALYSIS

5.1 INTRODUCTION

It is on the basis of the in depth interviews thgre conducted, analysis of
documents and the researcher’s own observatioheotasting process that the
research findings have been made. This chapteemseand analyses the research
findings using good governance and RBA based on abeountability of
government as the primary duty bearer. The indisatbgood governance used in
this study are derived from the international humghts framework such as the
UDHR, ICCPR and Declaration on Development. Sinyijathe sources of the
RBA come from the international human rights framewthat applies several
human rights principles such as universality, eigpand non-discrimination,
accountability and participation etc. The theomdtioundations of the indicators
used in this study derive from liberal democraeyy land international human
rights framework. South Africa is a signatory tstnuments such as the CRC,

ACRWC must respect, protect, promote and fulfistheights.

5.2 INTER-SECTORAL COLLABORATION

An African adage says ‘it takes the community tsea child’. This remains true
even in today's society and in order to successfaiplement the two Bills there
was a need for inter-sectoral collaboration betwgevernment departments in
the costing process. The first step was to identiéydepartments that had a role
to play in the implementation of the Bills. And th® identify the officials who
performed these roles. Many departments were iigshtwho had a role to play
in the implementation of the two Bills. It will tekthe intervention of the three
spheres of government to raise a child by implemgnthildren’s rights in an
inter-sectoral approach. Inter-sectoral collaboratis mandated in terms of
cooperative governance found in chapter 13 of tbesGtution as well as the

Intergovernmental Framework Relations Act (No. 12@05).
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According to Skelton (2007), the inter-sectoralunatof the process was very
important because it enabled the different depantsn® collaborate and support
one another when they approached Treasury to fumdills. As an example the
Department of Social Development would incur hugpeases because of the
added responsibilities. Other departments on therdtand made savings so it
made sense for these departments to support thegsgrtohents that now had
added responsibilities and costs. The significanéethis finding is that

government departments within and amongst themseomplied with the three
indicators of good governance. However good gover@aalso includes civil

society and the private sector (Mafunisa, 2004) $tudy will now look into

these aspect.

In terms of RBA or good governance indicators oftipgation the process of
costing legislation did not meaningfully involvevitisociety nor did it involve
children whose rights are the target of implememtaby the costing process.
RBA requires that stakeholders who are the inten@egients of the process
have to be consulted (Uvin, 2007). In general dikife to involve children in
implementing their rights is a problem that societyes because society does not
know how to meaningfully involve or consult (Vandss et al, 2006). Within the
framework of good governance practice the prochssetore did not involve
these two key stakeholders. With reference to mhiécators of good governance

chosen the process did not comply with these.

In a subsequent telephone interview the consulitastquizzed on why there was
limited involvement of civil society and no involvent of children. His response
was that it had to be understood that the costkaycese and law development
were two distinct processes. The consultant argjusidduring the development of
the Bills both civil society and children had bestensively involved but costing
was a different exercise that children would notb& to do as it was technical

(Telephonic Interview on 17 February 2009 with GzhBarberton).
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The question that arises is what contribution wdhk&bse stakeholders have made
to the process. Whilst it is true that costing te@hnical exercise it does not mean
that ordinary people are in capable of doing sey thave contributed ‘Tips for
Trevor’ in the budget making process which is dkschnical. Therefore there is
scope to argue that both civil society and childtenld have made meaningful
contribution to the process. The consultant dodsagoee with this view and
believes that children would not have contributedcmbecause costing was a
technocratic process and not concerned with paleyelopment. However the
researcher believes the participation of childned aivil society is essential to the
promotion of good governance for an efficient ariéative administration in
South Africa (Hilliard & Kemp, 1999). Unfortunatethe research study did not
find any examples of children’s participation inyasosting exercise and therefore

cannot prove that their participation would haviuienced the findings.

When one takes the same finding using a RBA thateureis whether or not the
government honoured its obligation to the rightdeo$ in the process of costing
the Bills. We have stated that government has éduligations towards the right
holders, in this case children. Theis (2004) defiwbat each of these obligations
means. The conclusion reached is that howeveriatelitioned the process was,
the process assumed what was best for childregaidsif consulting with them to
get their views. In general the root of the problsnthe failure to include child
participation in everyday life processes is a mdtiat affects them (Van Beers et
al, 2006).

5.3 IMPLEMENTING CHILDREN'’S RIGHTS

In order to facilitate the realisation of all chieh rights in terms of its obligations
the government embarked on a costing processrelata the implementation of
children’s rights into monetary units for budgetisugd implementation purposes.
The starting point for the implementation of chédis rights is to recognise that
children are right holders and are entitled to hgéyernment accountable for

their fulfilment. The process by which decisionsrevenade to translate and
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convert these rights into monetary values and impled is at the core of good
governance (Teshome & Alemu, 2006). Government atdes to determine what
service it could provide, when it could providerthehow it would provide, why it
would provide them in that way. In other words iasvable to prioritise
(Barberton, 2006). In conclusion to translatediaih’s rights into tangible reality
government had to determine the cost of realidiege rights and putting in place
the budget to implement these rights. Does thidifign resonate with the RBA?
The intention of government to address childreights by embarking on costing
seems to resonate with Article 4 of the CRC whereeghment was putting in
place a process towards meeting its obligationshitdren. What perhaps is the
issue is the process used that did not comply thehRBA and Uvin (2007) has
argued processes aimed at fulfilling rights mustheimselves be democratic and
abide with the RBA in terms of the process and pobdf the process.

5.4 EXPERIMENTAL NATURE OF THE COSTING PROCESS

The scepticism towards the costing of the CJB at time was because the
practice of costing legislation had not been fullgveloped and few if any
examples could be quoted to support costing as goadtice. In other words
costing of legislation was ‘experimental’ and ituteh not be guaranteed that the
results of the costing exercise would result insipiwe acclaim’ (Skelton, 2007).
The other side of the story is that whilst costimgs experimental the people

involved gained some important lessons througlptbeess.

Does this have any significance to good governatiassubmitted it does, even
though it started on an experimental basis, thelte®f the costing projects

produced ‘positive acclaim’. What this means id tihdés was an efficient use of
government resources that was also to yield importearning for the

participants. When compared to the three indicabbrgood governance used as
our yardstick we can say that the experimentalreabdi the process was in line
with the three indicators. In conclusion thereastemplate for costing legislation

and certainly these two costing projects have mohe up with a template but
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have provided some learning that will build upois tknowledge when costing is

required.

5.5 BUDGETING IN THE COSTING PROCESS

According to Gore (2004) implementing the CRC p$ace clear resource
obligation on State Parties as well as on civil isily¢ non-government
organizations, media, and international organizatid-urthermore, State Parties
must ensure that public resources are made awilalidcated and spent in order
to progressively realize children’s rights. The betdthat was generated when
costing the Bills had to be in line with both theedium term expenditure
framework three year budgeting cycle as well abdadn line with the ethos of
good governance to which SA is committed . The leiglglso had to be in line
with PEMA by promoting transparency and accounigbivhilst at the same time

being result oriented.

When one relates this finding to RBA the questioises to who was the
government accountable to in relation to the budgeprocess? The executive,
through its administration, prepared the costind amly accounted to itself.
Members of Parliament were consulted on the costirgworkshop, however it
is submitted that this was only for the purposenédrming them rather than to
elicit views that could improve the costing repdrherefore, from a rights based
perspective, there was no accountability by theetwe to Parliament or to civil
society. Budgets are meant to finance the actsv/itiegovernment projects for the
purpose of delivering services to its citizens, begr the budgets were inclusive
and participatory. The revenue that is used to fandudget comes from tax
payers as public finance and the budget had to omvih the values of

accountability and transparency.
The silo budgeting tendency usually associated gatrernment was not followed

by the two interdepartmental committees. Insteasl ghvernment departments

featuring in both Bills consulted amongst one aep#nd sat together to generate
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figures for the budget. Consultation was an impdrtaature of the two costing
projects and as the budgets were being developmé thias an awareness that
some departments were going to make a saving irlothg run whilst others
would have to spend more at the initial implemeotaof the legislation. So
departments were able to support one another with Hudgets they had
developed and would be able to present and defesid lhudget together when

Treasury or Cabinet was challenging the budget biaelydeveloped.

In generating the budget for the costing of the Bits the committee followed
certain values and principles of good governancgé @emocracy. The Chief
Financial Officers of each of the participating degments was required to sign
off the figures and budgets that had been develbgebeir respective department
officials. What this meant was that by signing tiéy were acknowledging that
they had seen and agreed to the figures and buttgdtbad been developed by
their officials. This was important to the procédsscause, firstly, it meant that
officials took their participation seriously because output of their work would
bind the department. Second, signing off signalled commitment of each

respective department to the costing process.

The process, it is submitted, within and amongst gbvernment departments
complied with the three indicators of good goveo®mbut with respect to RBA
the process was not so positive. However as merdiopreviously the
development processes that are aimed at pursuuejogenent objectives must of
themselves respect and fulfil human rights (UvidQ2). Did this finding echo the
RBA? It is difficult to agree in view of some ofelstudies which have shown
how children have participated in the developmentwdgets both in South
Africa and other countries (IDASA, 1997). Whilst specific examples could be
found of children participating in costing exercgée researcher is of the view
that future costing processes can involve themeims of an RIA. In terms of
both good governance and RBA decision making pseese only made by
government officials in their respective capacita®l did not extend to canvass

children in particular or civil society generally.
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5.6 GUIDELINES FOR CONSULTATION

The main problem that this research attempted tremsd was that costing
processes were conducted without any guidelines fyjovernment amongst and
how to consult or involve stakeholders or how thecpss is conducted in general.
When the costing of the two Bills was commissioftedas not accompanied by
any guideline or procedure that the consultant teadollow. This finding is
supported by the investigation done by governmarthe feasibility of a RIA for
South Africa (Small Business Project, 2005). Thistfmay be indicative of the
experimental or evolving nature of the practicecosting in SA at the time.
However, whilst costing is evolving or experimenthe government learnt from
costing the CJB the necessity for participatiorstakeholders as a condition in
the tendering process. In general terms howevervioecosting projects were
done without any guidelines on how to consult dtakders and the service
provider who conducted the consultations did sabse of his own initiative. It
is crucial when conducting such processes thatuttation is done with the

participation of all stakeholders.

Cabinet in January 2007 approved the use of RIBauth Africa and amongst the
recommendations contained in the Cabinet memorandasthat guidelines be
developed for conducting RIA which included amongiter things consultation
with stakeholders. As costing is a component ofRdA and is the preferred
economic analysis model used at this time it iseesary that these guidelines be
developed. The Cabinet memorandum emphasized # foe guidelines (SBP,
2005). Jacobs (2004) has stated that RIA is aitutisnal reform that supports
good governance because costing analysis yieldalatibns of costs and benefits
of government action. Secondly consultation resgotw wider interest and
transparency builds trust thereby reducing regwatisks. She says integrating
multiple policy goals results in the breakdown eftical silo thinking in favour
of horizontal thinking which is inclusive. Costiga financial planning tool that

has to integrate consultation with stakeholdersdds, 2006).
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In spite of the fact that there were no guidelifes the costing process, the
consultant on his own initiated consultations witie various government
departments and civil society in respect of the .CIBe involvement of the
different government departments through the tworodtees is highlighted here
as an example of good practice of the costing md8overnment departments
were involved and participated fully in the costpigcess resulting in the success
of the process. However civil society and childese essential partners in the

good governance trio and they were not meaningfoitglved.

The relevance of consultation to the research stadyot be emphasised because
we are able to measure this against the threeatai® of good governance and
we can assess the lack of guidelines through a RB#e of the reasons that this
framework is important is that it is able to pravikkgitimacy and also because it
has greater impact and effectiveness. The lackuafetines in the process of
costing creates uncertainty and may certainly ke rdason why important

stakeholders were not consulted such as childrermiaii society.

5.7 GOOD GOVERNANCE

The preferred definition of good governance thiseegch study has adopted
defines good governance &a system of administration that is democratic,
efficient and development oriente@effries, 1993:27). The reason for choosing
this definition is because it is the closest toftrenulation by Mkandawire (2007)
which says good governance consists of a trio géldpmentalism, democratic
and social inclusiveness. Since 1994 SA has comhitb the ethos of good
governance and democracy and has put in placasdakge framework aimed at

promoting adherence to these ideals.
It is of interest to this research to know and ustéad the role played by good

governance in the costing process of the two piedekegislation relating to
children in SA. Whilst it is acknowledged that baththe costing projects were
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experimental in nature and that the latter cospirgject was built on the lessons
learned from the initial costing project, certaimod governance processes were
followed. Good governance consists of eight chargstics, this research has
focused on only three of these characteristics Hrebe are participation,

accountability and transparency. What the studyaltesnpted to do is to examine
each of these characteristics in relation to thsieg process. In other words how
was the process of costing of legislation partityea accountable and transparent
in terms of good governance. Each of these indisatdiscussed in relation to

the research study.

Participation is a fundamental principle of demagrais an important
characteristic of good governance and can be trbaeH to the Article 21 of the
Universal Declaration of Human Rights of 1948 bg thN. Participation is not
just limited to casting a vote in election evenefiyears but citizens are expected
to participate at all times in all the aspects of/grnance. In the two costing
projects participation was mainly limited to the vgonment officials who
represented their respective departments in the efathe two committees of the

costing project.

Accountability is the second indicator that is disged in relation to the two
costing projects. Each of the government officialshe costing projects were
accountable to their respective department fofithees and budget generated as
well as accountable to the other government deatisifor the same figures and
budget. Accountability within the context of thesting projects means that the
respective government departments and its officiefgesented in the costing
project committee are held responsible. Accountgbis one of the values and
principles that public administration have to coynith and it is our submission
that the costing projects were public administrafativities that had to be in line
with Section 195 of the Constitution (Act 108 00&).

The next indicator on which a finding has been masletransparency.

Transparency is one of the foundational values fmatiples of democracy as
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well as good governance that underpins the Cotistitutof SA. As a norm,

transparency within the context of the costing @bmeans that each activity and
decision reached by the costing project committe&s made in an open manner.
Each department was transparent towards the o#yeartinents regarding the
figures and budget it had developed. By beingsparent to one another, the
departments were able to realize that whilst sofréhem would have to spend
more in their budget in the initial stages of impéntation in the long run they
would make a saving. The costing project commjpter/ided a good platform for

the different departments to share in an open eatsparent way their budgets
and priorities. Section 195 of the Constitution {A©®8 of 1996) also requires
transparency as a value of public administratich mean good governance in the

context of the costing project.

In conclusion, good governance within and amongstgovernment departments
was practiced in the sense that there was pafticipaaccountability and
transparency but not extend to civil society arel ghivate sector. The researcher
is of the view that the other two actors in goodegoance were not meaningfully
consulted as a technocratic process was followetthégonsultant. Children as a
key stakeholder were never even considered. Howeisaccepted that children
depending on their level of maturity and support ddults are capable of
participating meaningfully (Save the Children Swed2004). The consultant has
indicated that it would not have served any purps@volve children at the
costing stage and whilst there are no exampleslyoupon the researcher believes

involving them would have been good.

Using a RBA the conclusion one can come to is Wiatst good governance is
certainly a process and an end in itself it dogsgyndar enough. Theis (2004) has
argued that beneath the layer of formal demociasttutions there are deeply
entrenched structures of inequality. Mafeje in gnkd¢e address for OSSREA
states the same point in a different way saying #ithough South Africa
practices good governance it is of no consequencehé¢ majority of the

population because there is no social justice aiafalemocracy. What this
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actually means for this study is that even thoubh indicators of good
governance were present in this study this didnmedn that children rights were

realized or fulfilled because the process was pating to the children.

5.8 CONCLUSION

The analysis of the findings using good governzeme the RBA yields results
which show that the process was not inclusive arthimly did not comply with
the RBA in so far as the process did not take atoount children’s rights to
participation. A RBA is premised on holding goveemhaccountable. Children
as right holders and the object of the costing @secwere not respected or
fulfilled by the process followed. The unavailatyiliof examples of children
participating in a costing exercise is acknowled@ped the researcher believes

children and civil society could have meaningfuflyolved as well.

The government followed a technocratic processoofiggovernance according to
the consultant when asked to define the form ofdg@wvernance used.
Technocratic good governance certainly does naninway address the problem
of children being excluded from matters that affbetm. The government in the
costing process were not accountable to those winuld have been the
participants, but was accountable to its own stmest only. Ideally, through a
RBA, the process followed would have consulted dechih, civil society

organisations working with children together witbvgrnment. Whilst there may
be nothing wrong in the actual costing report, fdet of exclusion goes to the
credibility of the process. By using a RBA the @sber introduced a normative
framework to the costing process because good gamee whilst instructive did
not go far enough to hold government accountabtettie failure to involve

stakeholders in the process of costing. Importartlg question is why
government knowingly excluded children and civilciety from the process?
Where was the accountability of the governmenthea process? How could
children challenge government for lack of accoutitgbwhen the costing

projects were never shared with them?
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The analysis further notes that this is the firsetthat research has examined the
interface of good governance, costing and certd®By. There is need to further
research once the guidelines have been prescrdveRIA to find out whether it
will meet the standards of good governance and RBhere is recognition
amongst policy makers of the importance of coswtidegislation in SA as a
budgeting and implementation planning tool. Thelifigs have shown the clear
linkages between good governance and costing dsldign and the need for

further studies on these linkages.
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CHAPTER 6- CONCLUSION AND RECOMMENDATION

6.1 INTRODUCTION

This is the final chapter of this research studgsBnted here are conclusions and
recommendations that may be considered for futoséingg of legislation. There is
a dearth of literature on the subject matter otfingsas it interfaces with good
governance in SA. This research attempts to cau#ilto the creation of
knowledge regarding the relationship or interplastween costing and good
governance. The data that was collected was amhiyseugh a rights based
approach and it was collected with the objectiveaoSwering the research
questions. It is hoped this research will be usefigovernment as it attempts to
implement the RIA in South Africa and to develomsulting guidelines for RIA.
There were several questions that this researclytagpled with other than the
research questions stated in the beginning ansl mecessary to first deal with

these before moving into the conclusions.

The rights based approach is a method of analsis this study has used to
analyse the process of costing and it is therafiotean end. RBA as used in this
research to analyse the costing process was nkinp@t the socio-economic
impact of costing but was concerned with budgetamgd implementation
planning. The impact of costing was not the focuistbe research interest was on
how costing was used by the government to implertiege rights. Costing is a
tool that also has gained prominence in this epdw@racterised by neo-liberal
democracy. The indicators of good governance whrehthe subject of analysis
are derived both from rights based approaches dssbeing political concepts.
Therefore the researcher has not found any contied$ between these two
concepts although it is acknowledged that costany lee used by government to
limit the implementation of rights. However, the RBs specifically there to
ensure that costing is done in a non-discriminatway for the benefit of all
children. Secondly, this approach proceeds from thelerstanding that

government is obligated to implement all rights aodting provides the vehicle
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to do so. Consequently, costing and rights basptbaphes reinforce one another
in order to ensure that costing is not used faridt motives by government. The

RBA is there to ensure that the process fulfilfiisg

This rights based approach is born out of the dantipolitical ideology of this

epoch which basically is neo-liberal western deraogrthat promotes market
based economies. The first conclusion made is tuwsting in general is

recognised as a financial planning tool howevertthgis of costing from a rights
based approach is entitlement of children as rigbtders. In other words costing
is undertaken to realise and fulfil the rights bildren not as an act of charity but
as fulfilment of an obligation. When we contrassiiog in a traditional approach
to costing in a rights based approach in the fortmeichildren cannot claim as of

right the fulfilment of their rights.

Costing from a rights based approach must be dorenon-discriminatory way
so that all the good and services to which childmenentitled in terms of the Bills
must be costed and implemented. In other wordsthaust not be a trade off
between children’s rights contained in the Bill kvitther national interests. All
the rights that are granted in the Bills must bilfed and government cannot
claim not to have money to implement these righisn-discrimination from a

rights based approach means that there is no gBa&tion of certain categories of
children all and children are entitled to all tlersces to which the Bill entitles

them. Most development projects have focused onlyiphans and vulnerable
children as a result of HIV and AIDS yet many othkildren are vulnerable as a
result of poverty and rights based costing dodsdmcriminate against these

children but says all are entitled to goods andises.

Rights based costing puts the responsibility ohtpei primary duty bearer on the
government and imposes an obligation for governmtenfulfil its duty to

children. Government therefore is expected tolfiifiobligation and must not be
allowed to plead that it does not have resourcestlagrefore cannot implement

children’s rights. Many socio-economic rights ofldten have not been fulfilled
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because governments plead poverty yet in termsighitsr based approach a

government is duty bound to make provision for s@gonomic rights.

Participation, accountability and transparency esgential elements that a rights
based approach relies on. It is necessary thatsangoprocess give space for
children to participate based on the level of mgtuA costing process must in
terms of the rights based approach be transpaoahias children and civil society
can be able to meaningfully participate in it. Fiyyaaccountability is the core
element of rights based approach. Government nugstuat to children as right

holders how the process of costing is undertaken.

A rights based approach recognises costing as gelind and implementation
planning tool. However, rights based approache$isee@osting can also be
extended to address the root causes of childregissrviolations. This approach
says costing must not be done on the basis of gdarnment can afford but on
ensuring the fulfilment of children’s rights. Inhar words, government must not
be allowed to argue that they do not have resouccesplement children’s rights

but instead must make resources available towaltfisirig children’s rights.

Despite government’s noble intentions in the casprocess for the two Bill, the
process fell short of the standards of good govemmavhen analysed from a
RBA. A technocratic use of good governance was urseélde process of costing
legislation as admitted by the consultant but thestjon is why this was the
preferred method when the drafting of the Bills wiase in a very consultative
way. The consultant’s response to such a questasthat costing was a highly
technical process and it was not viable to be daatisee in the costing process. In
this context, the process was administratively wstded by the government,
however, it ought to have complied with the staddaof good governance

contained in the Constitution.

Another challenging question that arose from theeaech was whether it was

possible to achieve rights through costing if tkendards of good governance
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were observed. It was obvious to the researchdr ttien standards of good
governance chosen for this research were concedpisesheoretical foundations
came from the rights based approaches as well Ipeilitical concepts. Basically,

then the question is whether the costing procesforeed the standards of good
governance. The primary research has indicated tede standards were
understood in a technocratic sense by the consuitha designed the process.
However, the process although having failed tooiries as it did not involve civil

society and children, costing as a tool did noclude the observance of good

governance standards.

When this research was being formulated the relseaxgas of the view that the
costing process for the two Bills had been consuéiaoutside of government
structures. The research however has revealedhiatosting projects were not
necessarily consultative outside of government. sSGttation with civil society

organisations whose work with children would beeefféd by the costing project

and members of parliament was limited.

Most importantly for this research is that unlesd antil you involve and get a

commitment by government officials it becomes diift to get their buy in

especially where they are supposed to implemerit pugjects. The lesson that
the first costing project made was to realize thatas necessary to get the buy in
of government officials for any future costing @cis. It was good thinking ahead
of the service provider that in order to get commeitit and buy in, the CFO also
had to sign off whatever figures and budgets tharewgenerated by the
government official in the costing projects. In thed each department was

serious about the work as well the output of theairk.

The final conclusion reinforces other studies thaive been done that
acknowledge costing as a budgeting and implementatianning tool. Each of
the costing projects that this research examinede oagain showed the
significance of costing of legislation as a plamniool. Whilst the focus of the

research was not so much the results of the cogtiogess the fact cannot be
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ignored that the results of the costing projecteired positive acclaim and are
regarded as good practice not only in SA but irsteomally (Skelton, 2007).
Costing as a subject, it is submitted also enhagoed governance as it promotes

transparency and accountability as well as pattmp.

In terms of the RBA the study comes to the conolusihat children were
discriminated against, marginalised by the pro@ess there was no equity nor
participation or accountability by government. Tive elements common to RBA
stated in Chapter two of this study were nevereetgul, protected, promoted and
fulfiled by the government. It is necessary forrther research on how
government should honour its obligations in terrhRI& for future public policy

processes.

6.2 RECOMMENTATIONS

For the purpose of this research costing of letysias but one component of an
RIA. In view of the fact that the use of RIA hashepproved by the Cabinet it is
necessary then to attempt to apply the recommeanmdagmanating from this
research to RIA. This research supports the estabént the RIA unit at the
Presidency. The following recommendations were tdated for costing of

legislation but there is nothing in them that deifies their application to RIA.

6.2.1 GUIDELINES

The recommendation made by this research is thateficosting projects must be
accompanied by a guideline or procedure made bgrgowent that specifies how
the costing exercise is to be conducted. Secordiysultation must be made a
condition of the costing exercise and it must Syetie stakeholders that must be
consulted and those that may be consulted. Theuttatisn would not merely be

consulting for the sake of consultation but it vebbke consultation for the sake of
getting information to inform the costing exerci®y specifying guidelines as

well the need to consult stakeholders will makelear how the process will be
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conducted not only for the benefit of the servicevmler but for all interested
stakeholders to the process. Without guidelinesconsultation procedures
specified, the process is left to the whims and lofithe service provider who

may not be objective and creates uncertainty.

6.2.2 GOOD GOVERNANCE

Costing legislation it is submitted, does not negéte achievement of human
rights and good governance gives added value t@tbeess. The research has
revealed that the two costing projects were padicry, accountable and
transparent within government but was none of théderespect to civil society,
children and the private sector. It is recommendit participation,
accountability and transparency be the minimum dsteds with which future
costing projects must comply for all stakeholddrat tinclude civil society and
children. All three standards are amongst the alaed principles of good
governance specified in Section 195 of the Corgiitu(Act 108 of 1996)
governing public administration. Each of the thrstandards when applied
correctly in any costing exercise not only complgtmgood governance but also
conform to democratic principles. Whilst the othatues and principles may be
invoked in a costing exercise as and when therams, the three mentioned
standards are core to any costing exercise. Thenedosce of these standards will

certainly enhance the process of costing legisiaticSA

6.2.3  LINKING COSTING, BUDGETING AND PROGRAMMIG

It is recommended that silo budgeting in governmentstopped so that
programme staff and financial staff doing costirsggveell as budgeting will sit
together to do strategic planning for their respectiepartments. In the past the
legislative process did not liaise with the budggtiprocess, however, the
introduction of PFMA has made it mandatory thatré¢henust be a linkage
between the two processes. The costing projecesaled that the officials doing

programming as well as the officials doing budggiim departments had no clue
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what each were doing. This of course is not unigugovernment and in other
concerns the linkage between programme and budgdt i& usually poor. What
the costing exercise revealed was that when pragerand budget officials
strategically plan together this leads to efficigneffectiveness and economy
thereby enhancing good governance. By doing staf@gnning together these
officials will stop the silo budgeting mentality cérfacilitate the linking of

programmes with their budgets.

6.2.4 RIGHTS BASED APPROACHES

There are few people skilled in costing legislatioiSA as a whole and there is a
need to expand the skills base on this competdhiy.recommended that each
government department seconds staff from theirnarage and budget units that
will be trained on costing legislation by the prepd costing central unit in the
Presidency. It is further recommended that académsittutions design training

courses that will train officials whether governmegivil society organisation on

costing of legislation. There is an increase in nbenber of regulations that are
passed by parliament and if the cost or impacuohgegulation is not measured
by trained staff the development of our countryl g hampered. Last but not
least as there will be an increase in the numberegulations passed by
government requiring costing it is necessary tlatigment’s capacity to engage
with these costing reports is strengthened. Mosigpaentarians do not have any
costing skills it therefore is necessary that theytrained as well to be able to
engage with the executive on such issues (ConradbeBan Personal

Communication, 20 June 2007). Unfortunately thentef office for MPs is five

years and the turnover in terms of training maytohipitive however for the sake
of good governance they must at least be trainechédlenge the executive on

such costing reports.
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6.3 CONCLUSION

The transformation of SA into a constitutional demazy brought with it the need
to abide with the standards of good governance tthetcountry has set as a
pedestal in processes such as the costing legislathis research has focused not
so much on the results of the costing projectsdmuthe process followed when
costing the two Bills. However both the process #mel results of the costing
process have highlighted the important role of humghts in good governance.
The standards of good governance that were thesfofuhis research pertain
mainly to civil and political rights however it ikese rights that enable children to
claim their socio-economic rights. The usual neffay governments is that they
cannot implement children’s rights because of thavailability of resources.
Rights based approaches insist that governmenhesduty bearer and must
provide mechanisms to implement rights of childr&his is probably the first
time in the history of legislative drafting and ilementation that Bills were
presented to Parliament before being passed witbpegopr costing and
implementation plans such as the CJB this is hapgdan South Africa. On the
other hand, the costing of the CB revealed thaegowent is failing to provide
for the needs of children and in fact is not spegdihat it is supposed to spend
for children (Barbeton, 2006). Both of these poiate good governance issues

that perhaps the media has not picked up and ptlonational agenda.

When the researcher undertook the research hevéeélihat the costing process
had been consultative or had involved stakehold¢osvever it fell short of good
governance. Parliament has passed two of the thieses of legislation on
children and the CJB has been introduced in Pagidnin 2008 which is a
positive development. Whilst it has taken almoslemwade to have these laws
passed setting out to protect, respect, promotefafitl children’s rights, it is
hoped that their implementation will be facilitateg the costing tool that has
been the major focus of this research. We furttegehthat the results of the
costing projects are seriously implemented by gawent to secure the future of

children who do not have the voice to championrtbause in the adult world.
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