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(11) lL-£ttitudg o f South African Courts
war' ' 111 0: “ne federation of Rhodesia auid Nyasaland on
! ! ' —e(® to the question of succession to treaties
oy South African courts on several occasions. Although
"TO1" '' succession is most frequently debated in connection with

—acct. .. ad vf newly independent St tes to the treaties of their
Jioriecessors, the dissolution of a Federation raises sinilar
issues.
ihe r.svaal Provincial Division first had occasion to consider
WwCtaer southern Rhodesia had succeeded to the treaties of the now
e—e.unct :eder tion in the case of S v. £l iasov” The appellant, Eliasov,
a -out.h African citizen resident in the Republ ¢, was wanted by the
nhodesian government on twenty-five counts of fraud. The question arose
as to whether he could be extradited to Southern Rhodesia in terms of an
extraaition agreement entered into with the Federation prior to its
dissolution. Subsequent to this original extr dition agreement and on
the eve of dissolution an exchange of notes took place between the then
Prime Minister of Southern Rhodesia and the acting accredited diplomatic
representative of the Republic® whereby they agreed to continue the
treaty after the dissolution. This exchanfe of notes was not published
required by section ?(3) of the South African Extradition Act with
the result that it was of no force or effoct within the Republic. To
succeed with the extradition the State was, therefore, obliged to rely
on the continued wvalidity of the prior agreement between South Africa and
the Federation. It was contended that this prior agreement continued to
exist betwee” each of the three constituent territories of the Federation
on the one hand and the Republic on the other. Hiemstra J. rejected
this submission and regarded the matter as a ’simple' one to solve:

*An extradition agreement [he said] was concluded with the
Government of the Federation of Rhodesia and Nyasaland. T.ie
Federation as a whole was a St te with treaty-making capacity.
That State was dis solved into three territories and so ceased
to exist. With itceased its treaties. That is the natural

and normal sequel.' <7

1965 (?) S.A. JI0(:. .
Mr. Winston Field.
Mr. D.P. Olivier.

Act 67 of 1962.
S v. Eliasov 1965 (2) - 7?20(T) at ?/I>
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at funct Feder -tion in the case of S v. EliasovV' The appellant, Zliasov,
SWi.,i a..ic citizen resident in the Republic, was wantea by the
—.0Oes:an government on twenty-five counts of fraud. The question arose
whether he could be extradited to Southern Rhodesia in terms of an
ext: adition agreement entered into »-th the Federation prior to its
dissolution, subsequent to this original extradition agreement and on
re eve of dissolution an exchange of note!' took place between the then
-rime Minister of Southern Rhodesia” ’ and the acting accredited diplomatic
representative of the Republic* whereby they agreed to continue the
treaty after the dissolution. This exchange of notes was not published
by the St te .resident by Freclamation in the Government Gazette as
required by section 2(3) of the South African Extradition Act;_- with
the result that it was of no forca or effect within the Republic. To
succeed with the extradition the State was, therefore, obliged to rely
a. the continued wvalidity of Jhe prior agreement between South Africa and
the Federation. It was contended that this prior agreement continued to
exist between each of the three constituent territories of the Federation
on the one hand and the Republic on the other. Hiemstra J. rejected
this submission and regarded the matter as a 'simple' one to solve:

'An extradition agreement [he said] was concluded with the
Government of the Federation of /.hodesia and Nyasaland. The
Federation as a whole was a Stite with treaty-making capacity.
That State was die olved into three territories and so ceased
to exist. With it ceaced its treaties. That is the natural

and normal sequel.'

63. 1965 (2) S.A. 770(T).

64. Hr. Winston Field.
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State an.: the ©
r .5 . . ,tlrU0 th® treaty 'by unequivocally continuing to act
ermf’ but w 1 t is had not happened here. On the
Government; of South Africa and Southern Khodeela
te"V4 j tu K'jlace the original treaty by a new ane, but this
tcC >d +¥° conply witb tie pre-requisite of publication demanded
A Ihe South African governing legislation.
1 ei. g on this decision in an article entitl "Succession to
_J Treaties on the Dissolution of a Feneration", _/John Dugard

%onstituent plrt # ‘uTd z. ™" PO“ iWe fo%o*tle

"5 ¢ no mean<’ f Inatural and normal sequel" that upon
~l 8.o.dut .on oi 1 federation all its treaties cease to exist. State
""1v' ' v " "' tbe continuity of treaties of a federation, confederation
union on dissolution has led many writers on international Igqw to
on v twcce-...iion to treaties does occur in *hc:e cases. Neverthe-
r'y -esi , niemstra J, 's argument that the dissolution of a federation does
involve a change 1in personality of it! constituent parts and that new
Bt-.tes emerge from the dissolution, is not without its merits. To argue,

*1
lowever, .i.at wr.ei. the federation of Rhodesia and Kyasaland ceased to exist,

it., treaties censed with it, is to over-simplify the rules relat:l.ng to
state succession. Apart from the personal-dispositive dichotamy whereby
it has long been argued th -t dispositiv. treaties, which create real
" rights in respect of a territory, survive a charge in personality, while
k personal treaties being purely contractual in nature and thusdependent
r—" on the perr.on; ity of the contracting states come to anend;there is a
k-1 considerable body of State practice and judicial precedent in fawvour of
the continuati n of extradition treaties, despite the fact that these raav

be labelled as 'personal' treaties. This presumption of succession to

1 68 . Ibid.
- 69. (1965) 82 bouth Africa: law Journal 4”0at 431.

70. See the v ewa of Wilfred Jenke 'State Succession in Respect of Law-
f'itkin,: Tr alien' (1952) 29 British Yearbook of International Law
V.ervyn Jones 'State Succession in tne Matter of Treaties'

(1947) 24 British Yearbook of International Law 368; D.P. O'Connell

The Law of ltate Succession (195*) 43 and (1973) 69 British Yearbook
J a? International 12W 117, 126 and 132; Ronalyn Cohen 'legal

Problems arising from the Dissolution of the Mali Federation"

(I960) 36 British Yearbook of International Law 375 at 383.

Q

71. John .ugard op.ext 433ffe detr .ls there.
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extradition treat-i
at rebutted where there i* evidence on the
nPA vy indf'Pen'ient States of an intention to discontinue the
J ’631-7 rhl;> appe?,r8 t0 be the rationale of Justice Hiemstra in
7 13007 ,£ '’ e’ lor ne stated that '(i)t appears that both Rhodesia and
corn -dered that the agreement would lapse on dissolution
Ix L setters, designed to prevent this, took place on
IT Hiemstra J. was correct in his assessment of
purpooe of ti.e excl.ange of notes, namely that it proved that both
frica and southern Rhodesia intended the original treaty to lapse
i. ooluticn, 1i.i; ultimate decision that succession to treaties by
outi.ern hhc -ot.iahad not taken place would have beeu correct. But it
Y wf»estcdthat the real purpose of the exchange of notes was
to nee.) the original treaty in force, rather than to replace it with a
K .w one, and v,as con® ex abundant# cautela because the parties were unsure
of the status of the original extradition treaty. This reasoning 1is
supported by the fact that the exchange of notes took place before rather
than after the dissolution of the Federation, at a time when the original
treaty war still operative.75
In 1967, the question of State raccession to treaties was again
subjected to examination by the Transvaal Provincial Division, this time
in the matter of S v. Bulll The court was here called upon to decide
whether the newly independent State of lalawi had succeeded to the extra-
dition treaty of the former Federation of Rhodesia and Nyar tlnnd and
whether it was entitled to claim extradition of the appellant from South
Africa "ft terms of that treaty. It was shown that when Nynsaland seceded
from the Federation on 31 December, 196J, the extradition agreement Wwas
maintained in force by the law of Nynsaland by virtue of the Extradition

of t ffenders Enactments (Adaptations and Modifications) Regulations, 1964.

7. I. Shearer Extradition in International law (1971) 51 remarks that
despite evidence of increasing judicial recognition of succession
by new States to extradition treaties, the overall icture is still
one of confusion and uncertainty.

73. S v. Eliasoy 1965 (2) .—A.770(T) at ,fl- «

74. John Dugard cp.cit. 436.

75. The matter subsequently went on appeal to the Appellate Division in
S v. Eliasov 1967 (4) . .A. 38?2 (AD) by which time the exchange of
notes had been duly proclaimed in the Government Gazette as required
by statute. The court was able to grant extradition under the new

agreement and did not need to discuss the earlierdecision of

Hiemstra J.
76. 1967 (2) A. 636 (7).
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extradition treaties7 ' may be rebutted where there lb evidence on the

, _J ne@““y "dependent Stater of an intention to diacontinue the
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treaty was still operative.

In 1967, the question of State succession to treaties was again

subjected to examination by the Transvaal Provincial Division, this time
o

in the matter of G v. Bulll The court was here called upon to decide
whether the newly independent State of Malawi had succeeded to the extra-
dition treaty of the former Federation of Rhodesia and Ny&sfl'ind and
whether it was entitled to claim extradition of the appellant from South
Africa in terms of that treaty. It was shown that when Nyaoalnnd seceded
from the Federation on 31 December, 19% 5% -he extradition agreement was
maintained in force by the law of Nyaraland by virtue of the Extradition

of Offenders enactments (Adaptations and Modifications) Regulations, 1964.

72. 7. Shearer fxtradition in International Ijgs* (1971) $1 remark; that
despite evidence of increasing judicial recognition of succe-i ion
by new States to extradition treaties, the overall icture is still
one of confusion and uncertainty.

7). S v. Eliisov 1965 (?) "'«@' 720(T) at 771-2.

74. John Dugard op.cit. 4"6.

yJn The matter subsequently went on appeal to the Appellate Division 1in
S v. Eliasov 196? (4) . .A. 583 (AD) by which timethe exchange of
notes had been duly proclaimed in the Government Gazette as required
b statute. The court was able to grant extradition under the new
agreement and did not need to discuss the earlier decision of
Hiemstra J.

76. 1967 (?) A. 636 (7).



on , / " r’ Vhen t,Y:iraland achieved independence as the State of Malawi
r ~r 1 a,rreament was kept in force as part of the law of
Vliriue of the Malawi Independence Order of I196-*. As far as the
Republic of ,uvith Africa was concerned, the official attitude of the
vovernmei.t w.-z reflected in an executive certificate tinned by the
=1 "LSvice, iolice and Prisons, which indicated that the agrees&ent
contmut in force between South Africa and Nyasaland after the
ccocion d.no thereafter between -outh Africa and Malawi. The certificate
t“at the uouth African Government accordingly considered itself
bound by the agreement.

vounse-t for the appellant, relying on the decision in S v. Slionov'”®

ig-.i th.iz the extradition agreement had come tc an end with the
nisaolution of the Federation and that, as far as the Republic was
concerned, revival was possible only if and when the provisions of
—action 2(3) (a) of the Extradition Act' were complied with, as this
sec'ion provides that no agreement or any amendment thereof shall be of
any force and efftci until it has be. n published by the State President
by Proclamation in the hovem.unt 1l-izette.

Boshoff J. (De Hock J. concurring) disagreed that much assistance
was to be derived from Eliasov’es case' or from past State practice.
Relying on the findings of the International Law Association Committee
on State Succession, he edopted th distinctior drawn by that Committee
between succession in the case of the orderly nd progressive transfer of
constitutional power to dependent territories, which occurred frequently
after 197, and succes ion in the cane of secession outside a constitutional
framework. He concluded that

*independence of colonial territories at he present time is

a proccsc constitutionally and oociologictv y listinguisltable

from the traditional for. 5 of secession, and that the problem
Ltale succession to treaties, which arises from the fact of

independence, 1is contextually novel. It follow, that precedents

afforded by previous instances of succession cannot be regarded

as completely relevantl.

77. s v. Elifisov 1965 (2) 3.A. 770(1).

78. Act 67 of 1962.
79. s v, Bull op.cit. 639.

80. Ibid. 638.
81. Published in The Effectof Independence on Treaties (1965) 1-3.

82. 5 v. Bull op.cit. 640.
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contention advanced on behalf of the appellant that a new
o'IZnn in respect of which the formalities

- oeCvion -v,Aa; had to be complied with before the extraditon
ao, roer—;ent can be revived and brought into operation. The

extradition agreement must, therefore, be regarded as 'till
being of full force and effectl1.84

-the court distingui shed its previous decision in 2 v. Iliasov .” in

which it had held tn,t Southern Rhodesia had not succeeded to the sane
extradition treaty, on the ground that in that case the Governments of
South Africa and Southern Rnodesia had intended to conclude a new

cgieercent oecv.use tr.ey had considered that the old agreement would lapse,

83. Ibid.; it might be noted in thit, regard that the principlo of
continuity favoured by Professor D.P. O'Connell and his colie; ,ues
in tne International Law Association has since he "in overtaken by
the 'clean-, late' principle as the operative principle for
succession by newly independent States as demonstrated by the
recent United Nations Conference on Succec.ion of btates in Respect
of Trebles, First Session, h"'d in Vienna on 4 April - 6 May,1977.
'Clean-slate' was the catch-cry of the Conference and one to which
all delegations paid tribute, and is reflected in Article 15 of
the International Law Commission's Draft Articles ar. Succeooion
of St ten in m-pect of Treaties. 'Clean-slate' today ie a metaphor
for the principle that newly independent States are not ooligod
to succeed to treaties of their predecessor States, hut. they may
elect to succeed to most of them.

84. S wv. Bull loc.cit.
85. Supra.
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clear! | Wi ~ V' CaSe* th< Governments of South Africa and Malawi

Afir ~ ~  the agreement relating to South
" " ~“ould continue in forced
"0 to e vague and imprecise 'general rule' as

‘Ut'COoS1C)n» and by stressing instead the ttorPion of the
"rtMty' thp court in Bull': ease proved itself to be in

tune nth recent developments in this field. Sir Francis Vallat,
writing in 1%5, was one of the first to emphasize the importance of the
fnCt°r °f Ultention in thO Process of State succession.87 Subsequently,
unucr his influence as Special Rapport,,,, for the International law
i"8tXn f xnvef location into the succession of States in respect of
I1Y,17 “riv t*e principal draftsmen ot the Commission's Drift
ar. t.. subject, this element of intention acquired paramount
IrPor' rece arid is reflected in many of the Articles. Article 23, »z
example, provides that bilateral treaties in force at the date of a
succession of State* will continue in force between the newly independent
ai', the other State party when they 'expressly so agree or by
reason of their conduct they are to be considered as having so agreed'. &
Clearly, ooth South Arrica and Malawi evidenced a fim, intention to
be bound by the extradition treaty in the light of their conduct subsequent
to fhe constitutional changes in the status of Malawi. In recognizing
" ,iu, and by g.ving this intention practical effect, the court in
A v* Bull made an important juridical contribution to the development of
international law in this regard and the decision is to be welcomed ao a
reflection of modern opinion on the subject of State succession to treaties.
The question whether the 1962 extradition agreement between South
Africa and the Federation of Rhodesia and Nynsaland had survived the
dissolution of the Federation in respect of Malawi came up for judicial

consideration once again in 1971¢ 1In S v. Devoy the Natal Provincial

86. s v. bull op.cit 638.

87. F.A. Vallat 'Some Aspects of the law of State Succession' (1955)
4] Transactions of the Grotiua Society 123.

38. Articles 23 and 26, which provide for provisional entry into force of
multilateral and bilateral treaties respectively, are worded in
similar fashion.

89, See comment by C.J.R. Dug-ird 'Succession to Federal Treaties
Revisited' (1967?) 84 South African 1 iw Journal 250 at 252.

90. 1971 (1) C.A. 359 ().



Division found i,
In RSreemfnt with the approach of Doshoif J. in

- C"0° Und Order&d the extradition of Hr. Devoy to Malawi. Here,
! " tlie element of intention to continue the agreement
' nt the actions of both States. ' The matter duly went on
LEt vivision'" there, after a review of the
authorities on the subject, Ogilvi, Thompson C.J. (Rumpff J.A. and
Corbett A.J.aA . concurring) held that

rot «ipear to me to be possible to formulate ny

univeroai international law rule regarding the continuation or
o l.em).:e o! treaties consequent upon the dissolution of the
federation of hhodesia and Nynsaland. Each case must, I think,
be n( ded onthe particular facts relating to it, but,

.:ally as regards extradition treaties, at the same time
e " 'nC in mind the existence of a general tendency in favour
of their continuance

Srx c"Le *eln 'pfTtii dar facts' in ed that by the 'tacit consent
t.. ai. p irties <unearned - that is to . , the Republic of South Africa
IT. :e e hand and first Lyaseland andthenMalawi on the other hand -

the agreement continued to be reciprocally binding notwithstanding the
dissolution of the Federation on ;lst December, 1963'T Thus, while the
ruling o: the Appe late Division did not really take the matter any
further, it did at least confirm the finding of the Transvaal Provincial
Division in S. v. "ul .J'

Even aft .. such extensive invi ati,* vtion by the South African courts,
the problem of St-;e succession to the treaties of the defunct Federation
of Rhodesia and Nyaoaland has still not been laid to rest. On o recent
appeal from a Magistrate's Court against th< granting of an extradition
order issued in terms of the extradition agreement between South Africa
and Southern Rhodesia in December, 1963, the Natal Provincial Division

in S v. Oosthuimen yet again di jcuosed the is. ue whether the extmditi n

91. S v. Devoyop.cit. 362.
92. S v. Devoy 1971 13) S.A. 899 (AD)

93. TIbid. 905.See the comments on this caseby A.J.1.M, Sanders
'"Cur State cannot speak with Two Voices' (1971) 88 louth African
Law J o “13.

94. S v. Devoy op.cit. %<"-

95. Supra? The Appellate Division didnot overrule S v.Ellacov (supra)
but simplydistinguished it on the f cte. See, too, the note by
C.J.R. Dulkgird 'The Treaty-making Pror ss' (1968) 8$ South African

Law Journal.



vrry o1 'WVY"' Wd the breakup of the Federation, at least, as

retards Southern Rhodesia. By the time this action .as brought to court,

Ln ( 1zrbt'd had duly incorporated into South African
"~ired by the Extradition Act??,by Proclan: don in the
g® tnl On this occasion, Counsel for the appellant
u..e '-jistrate had erred in finding that the agreement
* y"™ ue’Plte Rhodesia's unilateral declaration of independence

"L*xr " ™ ine effect cf IDI on the treaty was the i sue to
the COo.rt uevoted its attention inthis case. Kriek J. (Van
t-Wiringy took into account what hedescribed as four

relevant facts:

viy that when the extradition agreement was concluded Rhodesia
was a British Crown Colony;

\ii.. that since 11 November, 1965, Rhodesia had acted &s an
independent State;

v.1ii; .hat Couth Africa has not reco zed Rhodesia s an independent
State either expressly or implies*iy;

(- that the fact thac Rhodesia has not been recognized inter-
nationally does not mean it is not a State, but the ’new*
Rhodesia is not the Rhodesia with which the extradition
agreement had been concludedl.99

The court then turned to the case o' C v. Ivvoy inwhir" extradition
agreement between South Africa and the newly independr ate of
Malawi had been upheld. It distinguished that cast from the present ore
on the ground th.it there both the South African Government and the
Malawian Government had clearly manifested to the court their intentions
to continue with the extradition treaty. By contrast, in Costhuizer.l3
case, there was a distinct absence of any such executive directive
on the part of the South African or the Rhodesian Government, and as
a result, the court felt bound to conclude that the treaty had lapsed
in the absence of any intention to keep the treaty in existence. The
appeal was, accordingly, allowed and the extradition order set aside.

A major objection to tie decision in G v. Oosthuizen is that

'it tskes so account of the problem of recognition and
constitutes a clear usurpation on the part of the judiciary of
the Executive's right to be the sole arbiter in matters

97. Act 67 of 1962, section 2 (2).
98. Prod juration f£ 151 G.G. Extraordinary 1156 of 25 June I065

Re”.Gaz. 507«
99. 5 v. Corthui zen op.cit.

1. 1971 (3) G.A- 899 (AD).



approach in thic £ ~Cd G ;“reiCn relations. Clearly the correct
requested an exec +if have been for the court to have

Affairs on its <=xf ,VOlCeft:1flchdte fron the Department of Foreign
in question " if ~ % attitude towards Rhodes .a an<? the treaty

'Pricing v2*esf 2° * A\ A "W oA g oRkm

lot atyoth,.r disturbing aspect of this decision ir that it appears

’ 1™ M' to conflict with the judgement of the Appellate

— I-"a"e dn *hich the higher court considered the

valxcuty of the same extradition agreement of 1963 in respect of cxtra-
dition proceedings commenced before the unilateral declaration of
independence as if that declaration had not affected the treaty in the
:eedings- the iact; in rliasov's case as they rere when the matter
eventually came before the Appellate Division are wvery difficult to
dit-t.nguifh trom tre facts in the present case, and in the light of
this t..e Dawil .rovincial Division has surely erred in not following
the precedent set by the highest South African court of appeal. In
any event, as Dugard suggests/' the attitude of the Rpr,ellate Division
~hot case, which resulted in an extradition order being made in
favour of Rhodesia after UDT. 'is in full keeping with the policy of
the Executive to recognize the status rue ante UDI and for that reason

alone it should have been followed.'

2. John Dugard 'Rhodesia: Does South Africa Recognize it as an
Independent State*?' (197?) 94 South Afrjcun Law Journal 127 at

129-30.
3. 1967 (4) S.A. 383 (AD).

4. John IXigard op.cit. 130.



~ v~ TQ TRtlA;/Y TK'TrppRETATION

Introduction

" V'"1lu* a °tudy ot the South African approach to treaty
ltt ' ‘r' tV tlon siu>u'd not take place in splendid isolation but should
t a”“ainsL lurrent international practice in this regard,
iore proposed to examine briefly the general rules of treaty
.nti tpn ..ation fo llowcu and accepted by the international community and
.ar.dp.ite tin- South African approach with this. Even prior tio the Vlsnne
<o-vent ion on the Law of Treaties" different attitudes towards this problem
had been adopted by States and international lawyers, and a detailed body
of working rules had come into existence. The International Law Commission
;imed >o0 codify the main rules for the guidance of States and international
tribunals. Articles 31 and 32 of the Vienna Convention are the results of
its efforts. A strong element of progressive development is present in
these articles, which by no means entirely supercede the rules ii practice
before the conclusion of the Convention; they should rather be regarded as
complimentary to the rules already in force. In any event these articles
are themselvessubjectto interpretation.

The South African approach to treaty interpretation is a textual
approach. It clearly mirrors the South African attitude towards munic pal
law and the judicial function in general and has its roots in the positivist
legal philosophy. In the municipal sphere it is to be regretted that very
few treaties have been subject to interpretation by the local courts.

In those rare instances when municipal courts have considered the
interpretation of a treaty, they have addressed the problem primarily as
one of statutory Interpretation rath r than treaty interpretation. This
is reasonable in view of the fact that treaties must be incorporated into
municipal law by legislative action before they begin to operate 1locally.

The South African approach to treaty interpretation hasmanifested
itself mainly in the international sphere through arguments submitted on

a number of occasions to the International Court of Justice in the various

Or 19 August, 1977, Finland became the 31st State to ratify the Convention.
* Thirty-five ratifications an required to bring the Convention into force:

(1977) 14 T’ .N. Chronicle 47,.
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Ir!'1lr judgements. These submissions,
that It will become apparent
M aPProach has, throur the years, remained rigidly

! Vienna Convention on the Law of Treaties has

served only to consolidate this attitude and no effort has been made to
(.ccommodate or even to understand the teleelogfcal point of view that has

widespread acceptance in many parts of the world.
<a) “9Ues_o02 AEErpach to Treaty Interpretation

-a.,k i sinie difficulty to describe with any precision what
are the generally accepts, principles of international 1law relating to
trtaty interpretation in view of the varying practices of States and the

trad it, buu conflicting academic and doctrinal discussions on the
sub ject. The problem has been rendered ever, more difficult by the approach

lcrmaneiit Court ct International Justice and its successor, the

International Court of Justice, which have been far from consistent in this
u. ttei. Nevertheless, in 1551, Sir Gerald Fitzmaurice. then Second Legal
Adviser to the British foreign Office, was able to write that there existed
three main schools of thought on the subject of treaty interpretation, the
first school concentrating or. deciphering the intentions of the contracting

parties, the second adopting a textual approach aimed at ascertaining the

'ordinary meaning' of the words of the treaty, while the third, a ideological

school,was intent on putting into effect the 'aims and objects' of the treaty.

All three schools still exist today although they have to some extent been
overtaken by the advent of the Vienna Convention on the Law of Treaties.3
While the ideas of each school are not necessarily exclusive of one
another, each nonetheless tends to confer primacy on different aspects of
treaty interpretation. Very few international lawyers. except perhaps
those who support the extreme teleologist train of thought, would deny
that the basic aim of treaty interpretation is ultimately to give effect

to the intentions of the contracting parties. Ideas differ, though, on

how this objective is to be achieved.
(i) Ttu” Intent ions Approach

Adherents of the 'intentions' school believe that 'the only consid-ra-

G G pitzmaurice 'The Law and Procedure of the International Court of
justice: Treaty Interpretation and Certain Other Treaty Points’ (1951)
28 British Yearbook of International Law 1 at 1-2.

3. This"Convention Is reproduced in (1969) 63 American Journal of

International Law 875.

A at"hls'prbb”:
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Intention of the T. '2 ,/., ~ ~
hi., ; -iat, (n)o rule of Interpretation purports
t, , 5 e v e ('fier than the revealing of the intentions of the
, . N . I vell :dUXK concern with the intentions of the parties has
"\rU " [Ted £°r 3 ,1Umber of reasons. One of the most fundamental is

..I this school ignores the fact that the treaty was drafted precisely to
to the intentions of the contracting parties and therefore it
must he pres,med to do so. This intention is accordingly to be found in
U,e text itself and thus the primary question is not what the partle,
Einti ndt.d bu . vnat the text means. Whatever it clearly means will be deemed
Io retlect ,:he intentions of the parties. In addition, th intentions
approach to treaty interpretation is inadequate in the interpretation of
multilateral treaties where often many of the parties have joined by
accession and have, taken no part in the framing of the convention. Here
the presumption arises that they have joined on the basis of what the text
itself says rather than what the original contracting parties intended. /
Situations may we Il arise in which an international tribunal or
n.u ional court, faced with the task of interpreting a disputed provision
i'f a treaty, is not able to do so on the basis of a common intention of
the contracting parties because uch a common intention mav not exist at
all in relation to that provision.’g It is possible that the parties,
although using identica' terminology, might in good faith have attached

different meanings to it, perhaps dictated by the peculiarities of their

own respr -tive languages, Perhap.. one party, bent on benefiting from an
anblguit. in expression,has deliberately allowed this to be included in
.1 Tody o! the treaty. Often where the parties have been unable to reach

Per Hers eh Lauterpacht International Law-Collected Papers (1970) I
General Works 361; Judge Anr.ilotti in his Dissenting Opinion in the
Night Work case heard before the Permanent Court of International
Justice, Series A/B, No. 50, p. 383 expressed this attitude by saying
'the words have no value eyve.pt ts an expression of the intention of

the parties’'.

6. see G.G. Fitzmaurice op. cit. 3-6 and 14-17; also Sir Gerald Fitzmaurice
*Tge jirw and Procedure of the International Court of Justice 19il-4:
Treaty Interpretation and Other Treaty Pointsl (1957) 32 British Year-

book of International Law 203 at 205 tf.

7. Ibid.
e H Lauterpacht 'Restrictive Interpretation and the Principle of Effective-
n-.ss'in th. Interpretation of Treaties' (1949) 26 British Yearbook of

International Law 48 at 76 ft.
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Z 12 T , T ttm: Uu,ey VUl be ' to couch a phrauc or turn in
y m"ltnl °r ambiguous language, leaving the problem open

-V- 1lUture by further agreement, negotiation or arbitration.
fh.Jing the common intention of the parties manifests
itself when two or more provisions of th, s,me treaty are mutually
inconsistent. Many multilateral treaties, in particular, cover a wide

(.ompronilse provisions ultimately drafted after protracted

art ten not conducive to consistency. A judge confronted
1 1 pteting such Conflicting treaty provisions will not
A 'Y “A' attempting to rely on this so-called ]legislative
will . Hemust, instead, view the treaty as a whole.9

(ii) The Textual Approach

contraposed r.o the 'Intentions ' school are the textualists whose prime
0.) loct is to e t.il lssh the meaning of the text of the treaty. The emphasis
hoe is to give all words and phrases their natural and ordinary meanings
ar.d to allow the text to reveal the Intentions of the contracting parties
rather than to attribute a meaning to the text in the light of the intentions
of the parties. The starting-point of the textual 1lst. school is that any
approach to the Interpretation of a treaty must begin with the words actually
used. First and foremost, the intentions of the parties are to be deduced
from the way inwhich these intentions have been expressed in the text.

As Sir Gerald Fitzmaurice stated ro succinctly:%

1(®) sounder and more scientific method of approach [than
the ’'intentions' approach] would seem to be one which,

while not exactly ignoring the question of Intentions,

lays the chief emphasis elsewhere, or alternatively attempts
to give effect to intentions by methods other than a direct
investigation of them as such ....Interpretation starts, as
it must, with a careful consideration of the text to be
Interpreted. This is so because the text is the expression
of the will and intention of the parties. To elucidate its
meaning, therefore, is, ex hypothoM to give effect to that
will and intention. If the text Is not clear, recourse must
be had to extraneous sources of interpretation: but the
object is still the «ame - to find out what the text means

or must be taken to mean.'
Perhaps the single most important consideration that adherents of the
textual school take into account ia the 'natural and ordinary' meaning of

the words of the treaty. A court will give effect to a provision of a

treaty in the sense required by if clear and unambiguous wording, unless

9. Ibid.
in r rv.rald Fitzmaurice The Law and Procedure of the International Court
"% ., 1951-4: Treaty Interpretation and Other Treaty Points’ (1957)

14

32 Frit Th of IntematlonalLkiy. 203 at 207.



way. This IpT ~ h™ ntnter, 'r™ 1n0 thY Prevision

Assemb v =aa ~ * «»« Co.peience of the General
whV*ef tb " InterniUYM1l ="*« .f "Stic was asked deril
with ’ ASS™ Dbly «>-"- « State to the united Nations

J the Security Council having made any reco”endarion on the matter.

U *,)1lU" '</) 0f the Charter, the admission of a Stare to the
6 0,5 °111 hp fttactel by a decision of the General Assembly upon
o recommendation of the Security Council'. Although the Courtwont on

.cnsultr oMivi riia-.ons supporting ics view that the Assembly acting alone

T" admit new States to the organisation, the real basis
ter its decision was the fact that Article 4(2) had a clear and obvious

meaning to which the Court was bound to give effect:

Ine Court considers it necessary to say that the first duty
a tribunal which ia called upon to Interpret and applythe
provisions of a treaty, is to endeavour to give effect to
then In tneir natural and ordinary meaning In the context
in which they occur. If the relevant words in their natural
and ordinary meaning make sense In their context, that is an
Bd of the matter..,, 'hen the Court can give effect to a
piovisloit of a treaty by giving to the words used in it their
natural and ordinary meaning, it may not interpret the words
by seeking tc give them some other meaning. In the present
case the Court iinds no difficulty in ascertaining the natural
and ordinary meaning of the words in question and no difficulty
in giving effect to them.112

(i11) The Ten'ulog ical Approach

The third approach to treaty interpretation is that of the teleolopical
or sociological school, on which a substantial amount of American theory
and practice is based13 and amongst whose chief and most vocal advocates
are to be found Professors HvDougal, Lasswell and Miller."' Ideologists
argue primarily that the text of the treaty should bo regarded simply as
th<* formal embodiment of the parties’ shared intentions and that any
interpreter is required to make, as a matter of course, a far-ringing

enquiry into non-textual matters.l The main goal of treaty interpretation

11. 1950 IGJ Reports 4.

12. TIbid 8.

13. J.C. Merrill- 'Two Approachc: to Treaty Interpretationl (1968-3)
Australian Yearbook of Int'>n,.tional Taw S5 at 64 ff gives a lucid
exposition of the American viewpoint.

14. See for example, Professor McDougaVs speech on behalf of the United
States to the Vienna Conference on the Law of Treaties, reproduced in
(10681 62 American Journal of International ILaw 1021; see, too,

M, [jougal, Laslwc'ff and Miller The Interpret at ion of Agreements and

World jhlbl.i- ..Jld('V (1967).

in
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"ere 1s to ascertain the objects and n
interpret the tre-f purposes of the treaty and then to
The enquiry is ,f A to those objects and purposes. [(*

much broader in scope than that of the textual

schoo, . Z
am*lgan, ,f clement, oflZnr'TT""'"' "'1*010'",™ 1 “p,,roich stoply ”
I [ ] L[] [ ) [ ) [ ] (] (] [ ] [ ] " " [ ] [ ] [ ] ' [ ] (] [ ] [ ] [ ] L[] [ ] "

tet ettt teleologies' appro.ac?l is e.ssent.ia.ll{/ 3 variant of
H-e textual approach. ~ On the other hand, by going beyond :ha text and
rt.iin t.g original aims of the parties to the convention by
t0 thv 1',irire course of negotiations and the circumstances
varrouodtug its conclusion, it manifests a kinship with the intentions
PPrUavh* 1lhv u> leclogical stance is, nonetheless, unique, in that it
acknowledges, in accordance with the doctrine of the 'emergent purpose’,
that the objectsand purposes which determine the true interpretation of
ma> bt tliose which exist at the time of interpretation rather than
r1°,K lusion. lhis aspect of the teleologieal approach
I3 nOt !extual because the e rgent purpose cannot be gathered from the text,
nor is it intentional, since it is independent of tx original intentioi s
of the parties.l'

One mode) formulation of the teleologieal approach is contained in the
Draft Convention on the Law of Treaties prepared in 1935 as part of the
Harvard Research in International Law.%o This Draft Convention stipulates 21
that '(a) treaty is to be interpreted in the light of the general purpose
which it is intended to serve'. It then lists a variety of factors which
'are to be considered in connection with the general purpose which the
treaty is Intended to serve'/22 These include the historical background
of the treaty, travaux preparatolres, the circumstances of the parties at
the lime of its conclusion as well as the change in ihese circumstances

sought to be effected, any subsequent conduct of the parties in applying

16. 1.M. Sinclair 'Vienna Convention on the Law of Treaties' (197C) 19
International and Comparative Law Quarterly 47 at 61.

17. Francis G . Jacobs 'Varieties of Approach to Treaty Interpretation:
With Special Reference to the Draft Convention on the Law of Treaties
Before the Vienna Diplomatic Conference' (1969) 18 International and

Comparat i ve Iaw Qu irterly 318 at 11J).

18. Ibid 320.

19. 1Ibid.
20 'Harvard Research in International Law, Draft Convention on the Law of
Treaties' (1935) 29 American Journal f International Law Supp 653.

21 . Ibid at 937, Article 19.

22. i.oid.
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e treaty, and the condin.
One taKrtilnt ,a,t,r'L h reV*Uln8 " »
and the 'te' tinT "eA (invention, unlike the ‘intentions'

E E 7 ;-7

’

InCercrTl

h UK'tIw"’

EEEHE"

; r »na 1n ms by th= «—«e=.-
" ,a'tors to be taken into account by way of guidance in the

i-'- ess other than the ordinary meaning of the words of the

COIlte“ £ U emphasize th .t thit: list is not intended

< established priority &, between these aids to the interpretative

process.

HErofcsso.

Mvies s. McDougal, in the course of criticizing the final

recommendations of the International Law Commission in regard to the

interpretation of treaties,"' commented that

m tnu
all the

absenct of a comprehensive, contextual examination of
potentially significant features of the process of

agreement, undertaken without the blinders of advance
restrictive hierarchies or weightings, no interpreter can be
sure Illal his determinations bear any relation to the genuine

shared expectations of the parties.

He described the basic approach of the Commission in arrogating to the text

of the treaty the role of serving as the 'exclusive index of the shared

expectations of the parties' as an 'exercise in primitive end potentially

destructive formalism [because it ignored th< fact that] the parties to

any particular agreement may have sought to communicate their shared

expectations of commitment by many other signs and acts of collaboration’.25
Professor McDougal, in his subsequent role as a member of the United
States delegation to the Vienna Conference on the Law of Treaties, had
ample opportunity to elaborate further on the ideological viewpoint.
26

In a statement made on the 19 April, 1968, to the Committee of the Whole,

27
he pointed out that 'the long historic trend -n the great bulk of

decisions is

for an Interpreter to take into account any circumstance which

may affect the common intention which parties seek to express in a text'.

23.
24.

25.

Paragraph 147.

Myres S.
Upon Inte

Me Dougal 'The International Law Commission's Draft Articles
rpretation: Textuality Redivivus* (1967) 61 A;terJean Journal

of Internat(onal Law 992 it 998.

Ibid 997.
r.in fll11

,Pxr O0f p-ofessor McDougal's statement has been published in the

Ibid 1022.

''UWa8raph 147 (2> of t,n Rtuamy em. -f, specifically provides that
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In most cases, the 'plain' h 1
by Interpreters as , ', T ' “ve simply been re*arded
. 1 rHinrt.int index among many others of ascertaining
the intention of the conrr,, .n«
f 1 nv ties rather than as *inexorable commands
n f "quiry'. The textual approach, which Imposed on

plain and 'ordinary' meanings as well as an artificial,
prrdusionary hierarchy of interpretative aids amounted, in McDougal's
Vi"w ' t> h!'lsv Ini! arbitrary de formation completely contrary to the basic
A~ 10 U * vf fUW world order'.28 Another, mor is gihle criticism he
- it men may reasonably differ as to which of multiple
dictionary meanings represents common Intent'/' By over-emphasising the
‘BN 11 -2 text and the priority of ordinary meanings the doors are
un” OP(n tl greater uncertainty than would be the case if interpreters
insisted upon a comprehensive, contextual examination of all factors
potential ly relevant to discovering the common intent. 'I
th these thoughts in mind, among others, the United States delegation
tab cd an amendment to the draf. tides ” submitted by the International
Law Commission. This imendment attempt* d to eliminate the rigidities and

restrictions of the two draft articles and to merge these two articles into

one 'open-ended itemization of elements relevant to rational interpretation’/'

According to the proposed amendment any treaty was to be interpreted ’in
good faith in order to determine the meaning to he given to its terms in
the light of all relevant factors’. There followed a non-exhaustive list
of nine factors, including inter &ajia the context of the treaty, its
)bjccts and purposes, the preparatory works, and the circumstances
surrounding the conclusion of the treaty Through this proposed amendment,
which sought to place an ’economic emphasis’ on the contents of the text,
the United States delegation sought to avoid .my fixed hierarchy of aids
to interpretation and to make all tilomenIs which migtv be helpful in any
particular set of circumstances accessible to int rpreiers, be they
"ordinary meaning’, ’subsequent practice ', ’preparatory works', or indeed,

am other. The American stated that '(t)be aspiration of our draft is to

28. Ibid 1025-6.

29. Ibid 1026.

30. Ibid.

31. A/CONF. 39/0.1/L.156,

32. At that stage draftarticles 27 and 28.

33 (19n8) 62 iranJournal of " e rnajjmnaljmw 1027.
Reproduced 1nthe 62 American Journalf?f..Internattonal Iaw 1021 n 2.



r e by'-ematic and disciplined canvass by Interpreters

«M -W m th, identification and clarification of
common intentl.

! Convention, on the Im. of

quest ion ot M approach adopted tn the Vienna Convention
&it.a may sow be considered. The International Law Commission
)ym t'K 'ut >t 1llal they were facedwith an embarr.iss de riches,
m-nii oi ,nknowledged that the Jurisprudence of International
tad turnis.h d examples of all these approaches to treaty
'1T TTutbt* ,m<i 11 2 while the textual approach seemed to predominate,

It Y t,Klin<v methods was exclusively the correct one, in that their use

A

ii in\ diven as; was to some extent a matter of choice and appreciation.
It commission also realised that there were many different principles

Interpretation whose appropriateness in any particular instance depended
largely on the particular context and on a subjective appreciation of
varying circuitstanevs. For these reasons, it at first considered inserting
a permissive provision staling simply that recourse might be had to the
principles in question for the purpose of interpreting a treaty. The
Commission ultimately rejected this proposition as undesirable because of
th danger that any tnadvertant omission of a principle from the list might
be construed in a way which would throw doubt upon its status even as a
subsidiary aid to interpretation. In the outcome the Commission concluded
that the choic- before it was either to omit altogether the topic, of
interpr< taticn of treaties from the Convention or to seek to isolate and
codify the comparatively few rules which, to its mind, constituted the
itrlctly legal basis of the interpretation of trt ities. ' It embarked on
the latter course of action for a variety of reasons. Primarily it valued
the certainty and uniformity in Interpretative methods that such a

codification would provide. It recognised that the interpretation of

15 Araerican Journal of

36 Third Report -n the

CommIs ™M V-H
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"™W* E»«. «,» L Z Z T T'"T : -— ,0 law wY ™ vitai iinch-|[,in of
and Lhc Iraftlng of crc.ui;,- ~ ' " Practice both tor the application
real ° Whlt n 11lXffenced toe decision of the Commission was the

tea Li/at j.on that doctrinal rnr m
‘trwwH concerning methods of interpretation

P 3" t,U Sxgnl icance of the text aa the expression of the
\ ! A a"d the Commission deemed it desirable to take a clear
U £f " Vo the tc:itl 1,1 this regard. The conclusion was reached

that, in the International community where the rol, of treaty Interpretation
1 fi1l' irn°r there was particular value in codifying as rules
such basic principles ct interpretation which, in the course of their
ijat ivi..~, they had found to be generally accepted as law.39 The
Ivi—j.portuar accordingly prepared for the consideration of the
International Law Commission draft articles dealing generally with the
t,n titton of .re.tr .os. These took their inspiration from two major

scul\jfL n,e !1r&* was the 195( Resolution of the In titute of International
Law which provided:

Fi.e .igrcement of the parties having been reached on the text
ot the treaty, the natural and ordinary meaning of the terms

ol that text should be taken as the basis cf interpretation.
The termm;' of the provisions of the treaty should be interpreted
in the ool <t as a whole, in accordance with good faith and

in the ligh- of the principles of international law.4l
However, if it is established that the terms employed should
be understood in another sense, the natural and ordinary
meaning of those terms is set aside.'42

Article 2 '»nt on to provide that an International tribunal could decide
whether and to what extent other methods of int rpretation should be employed.
These included the consultation of travaox preparatoins, the practices
followed by States in the actual application of the treaty and the considera-
11on of the objects of the treaty. .

The- second major source of inspiration for the Co;tmi of ion was Sir Gerald

Fitzmaurice's formulation of tie major principles of treaty interpretation

which were based on the jurisprudence of the International Court of Justice

19. Sc. the comments of Special Rapporteur Sir Humphrey Waldocl in his Sixth
Report on the Law of Treaties (DOC A/CN. 4/186) (1966) . M .irl-oock of the

international law Commission 94.

.0. 1956 Annualre d' V InstI -C dc Droit International 364-5.

, 1. Article 1(1).

i2 Article 1(2).
3 ft ran be appreciated that this -solution contained elements of all the
' different approaches to trcn'y .nrcrproinilun.
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during the period 1946 to 1954. These principles were stated in the

following terras: '4

I.

A

Principle of Actuality (or Tnxtuality). Treaties are
-i-turpi eted primarily as they stand, and on the basis

ot their actual texts.

A

'.11|v~P-e of the Natural and Ordinary Meaning. Subject

to irinciple VI belotv, where applicable, particular words and

p irases Mrv lo be given their nr natural, and unstrained

& anin.' in the context in which . occur. Thi meaning can

AN R

Ot displaced by direct evidence that the terms used ai<

to be understood in another sens *' in the natural and ordinary

<ne,

or if such an Interpretation aid lead to an unreasonable

or absura result. Only if the language employed is fundamentally

obscure or ambiguous may recourse be had to extraneous means

oi interpretation, such as consideration of tne surrounding

circumstances, or travaux preparatoires,

III. Principle of Integration. Treaties are to be

interpreted as a whole, and part it parts, chapters or
sections also as a whole.

Subject to the foregoing Principles

Iv.

Principle of Effectiveness (ut res magis_ valeat quam

pereat) . Treaties are to be interpreted with reference

to their declared or apparent objects and purposes, and

particular provisions are to be interpreted so as to give

them their fullest weight and effect consistent with the

normal sense of the words and with other parts of the text,
and in such a way that a reason and a meaning can be attributed

to every part of the text.

V.
text

Principle of Subsequent Practice. In interpreting a

, recourse ti the subsequent conduct and practice of the

parties in relation to the treaty is permissil le, and may be

desirable, as affording the best and most reliable evidence,

derived from how the treaty has been interpreted in practice,

as to what its correct interpretation is.

Footnote to this Principle. Where the practice has brought

about a change- or development in the meaning of the treaty through

a revision of its terms by conduct, it is permissible to give

effect
not as

to this change or development as an agreed revision but

an interpretation of its original terms.

To the above principles may now be added, on the basis of certain

pronouncements made in the 1951-4 period, a sixth major principle,

as follows:

VI

Principle of Contemporaneity. The terms of a treaty must

be internretcd according to the meaning which the possessed,
or which'would have been attributed to them, and in the 1light
of current 1linguistic usage,as at th, tim< when the treaty waa

originally concluded.

This 1las

t principle could perhaps be regarded as constituting in a

sM”m-mrice 'The Law and Procedure of the International Court



mturvl 4v-1 ;i a qual ification to the principle (No. II) of the

with hi .V W 11'n'"Y meaning. But, on account of its affinities

/ , 1L Prlm:iplc of the inter-temporal law and for othe- reasons
i '"“*section (4)' t seems to go bevond that, and to
r £ st:a"us an independent principle of interpretation

Sinclair notes that Fitzmaurlce, in stressing the principles of
actu<.1..t, and that of the natural and ordinary meaning of the treaty,
attaches orinary importance to the textual approach. However, he by no
.0oeans Ignores the other two approaches although they are clearly relegated
n secondary and supportive role. A place is found for the teleologies!
school in the principle of effectiveness while recourse to extraneous means
of interpretation, (one of the hallmarks of the intentions school) is
regarded by Fitzmaurice as permissible in certain defined circumstances.

The Internationa] Law Commission worked from the basic assumption that
"the text must be presumed to be the authentic expression of the intentions
of the parties, and that, in consequence, the starting point and purpose of
interpretation is to elucidate the meaning of the text, not to investigate

nitio the intentions of the parties'. This led the Commission to
_.C interpretation as a two-stage process: the provision that eventually
became Article 31 describes the primary method of interpretation, while
Article 32 lists the main supplementary aids to interpretation.

Shabtai Rosenne ' maintains that the most striking difference between
the American Restatement and the approach of the ILC lies in the fact that
the principle that the authors of the Restatement included in one paragraph,
appeared originally in three Articles of the Commission's text. The
Commission itself rejected suggestions made during the second reading that
the material should be combined in one single article. Rosenne ttares
this basic difference back to the fact that many members of the ILC were
legal positivists and to the distrust that many Internationa! lawyers have
towards the teleological approach to treaty interpretation. Nevertheless,
although the way in which the material is presented in Articles 31 and 32
seems designed to stress the dominant position of Che text in Che

interpretative process, the attitude of the International Law Commission is

48. Section 14F.

(,9. At that stage Artiicde., 27, 28 and -K

, .his regard are made on pp. 342 ff. below.
remarks m— tins
sn Further



not exclusively textual.

*1 that a treaty is to be interpreted 'in good faith
LL>rUdbYt> '’f the ordinary meaning to be given to the terms of the

treaty in their context and in the light of its object and purnose'.
lne Commission headed Article 31 "General Rule of Interpretation" In the
1 ' 1+ hyles ' in the plural precisely because it wished to
u-.phdsize that the process of interpretation is a unity and that the
u?l article torm a single, closely integrated rule. All the
t e t.H it insisted, as they were present in any given case.
Id .< > roun int., tne crucible and their interaction would provide the
i gall\ d Ii.vint iateipretation. The Commission stressed that while the
start jog point ii interpretation lies in ascertaining the 'ordinary meaning'
of r < text, logic dictated that this ordinary meaning had to be gleaned
trom the terms of the treaty in their 'context'’ as well as in the light
ot ihe objects and purposes' of the treaty. This resulted from the fact
that the ordinary meaning of a term could not be determined in the abstract
but had to be determined in the whole context of the document in the 1light
of its object and purpose. > Article 31 would, therefore, appear co
legitimize both the textual and the ideological techniques of treaty
interpretation and by failing clearly to separate them would seem to concede
that whenever the problem of treaty interpretation arises, the object and
purpose of the treaty must be taken into account.55
Article 31(2) defines the text of a treaty as inclusive of the preamble
and annexes, and states that the context of a treaty for the purposes of
interpretation shall comprise, in addition to this 'text', any collateral
agreements relating to the treaty (which presumably might include even
oral agreements), provided that these were made by all the parties involved
in the conclusion of the treaty; 0r, if such collateral agreemei ; was made
by only one or some of the parties, that it was accepted by the other
parties as an instrument related to the treatv. The provision was based
on the principle that a unilateral document cannot be regard, i as forming
nart of the ’context' wunless it was made In connection with the conclusion

of the treaty and If, in addition. Its relation to the treaty had been

51. TItalics added.

5> (lyubi "f the International Law Commission 2)9- 0, paragraph 8.
53. 1Ibid, paragraph 9.

54. Yearbook op. cit. 221, M

55. D.P. O'Conne 1l InternationadJLLaw 2 cd- ! " 2551



accepted in the same manner by all the parties.36

* ' s)txXities as further authentic elements of Interpretation
* Uo u cvunt- together with the context 'any subsequent agreement
regarding the interpretation of the treaty or the
“sProvisions; any subsequent practice in the application
1l"1' Wlrestablishes the agreement of the parties regarding its
intt i*rLi.u ion [and] any relevant ru3.es of international law applicable in
tiu* relation between the parties'.

Although these three canons of interpretation were certainly applied
even pi for to the \ienna Convention, the International Law Commission
adopted an innovative approach by including them as primary means of
interpretation and it is mainly herv that the Commission modified its
text ual leaning -.

Just as an agreement on the interpretation of a provision reached before
or at the same time as the treaty was concluded is to be regarded as forming
part of the treaty,57 so, the Commission argued* any agreement of the parties
as to the interpretation of a provision reached after the conclusion of the
treaty ought to be regarded as an authentic and authoritative interpretation
by any tribunal.58 In the case of a bilateral treaty, the common interpreta—
tion of a clauseby both parties to the Treaty could validly be regarded as
final. 'z However, with a multilateral treaty the matter is not so simple
and in the past international tribunals have in some instances required
'an interpretation which is more flexible than either of those respectively
contended by the parties' or agreed to by them. Past tribunals havetVveln
felt free to proceed on their own initiatives to interpret the terms of

multilateral treaties which were not in dispute.

36. Yearbook op. clt. 21, paragraph 13.

part of the treaty'.

rt (1966) ? Yearbook of the International Law_Commission 7?2/, paragraph U.

ICJ "Reports"55 at I 'l1l-

60. Riflht-' of u n i ; '1vae 1952 ,cg 176 at
211.

si S«.,. D.P. O'Connell op, cic. M.
, in tn the Second Phase of the South-West Africa dispute

62. Per Judge Jessuj * . Liberia v. South Africa) 1966 ICJ Reports
(Ethiopia V. south Ain «,
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rnnt ional Law Commission 1lists 'subsequent practicel of the

tito as a £Hmnr)r means of interpretationj In so doing it ap cars to

<Hcd heavily on Sir Gerald Fitzmaurice's findings '' whi-. u.ounced
to sal sequent practice as not only permissible out des.. " in
,Ai'-irds the best and most: reliable evidence, derived trow . t the
tre.it. has been interpreted in practice as to what its correct interp. ation
is . ''hile not denying the importance of such practice, at least one critic

las queiied the 1labelling of subsequent practice as a primary method of
interpretation.Jacobs contends that this principle has traditional}ly been
regarde.' only is a supplementary aid to the interpretative process. 67
Oppenht-im, for example, would allow resort to subseeuent practice 'in
Some cases' only. McNair advocates the use of this principle when there
s doubt us to the meaning of a provisicn or expression a treaty. Here
the subsequent practice of the parties will carry a high probative value

us to their intentions at the time they concluded the treaty. Presumably
if the meaning is clear an interpreter would have no occasion to look at
subsequent practice at all. Certain caveats in the application of this rule
should be borne in mind, namely, that the conduct of the parties may have
been in disregard of the treaty. 0 Furthermore, that the probative value
of subsequent conduct is doubtful in the case of multilateral treaties,

esp> dally where the number of parties has increased or decreased to any

71

significant extent. ”

The commentary of the International Law Commission cites four cases
in support of its contention that recourse to subsequent practice is a well-
established rule in the jurisprudence of international tribunals. In the

Competent _of the ILO to RcjiillateJd”lculturnl Labour case'' the giestlon

Article 31 (;) (b) m

28 Rr itish yearbook of Tncernaclonal_Law 1 at d.

Jacobs op. fit. 527.

See.'* too, O.W. CrviR InterMO”"*! jSL 2 «d. (1976) «M, D.P. O'Connell

1lp” ce 8 (1966) 951"
A.D. McNair lheJavLofJreaUca (1961) 616.

rr

Tr*] T tt Nn.2 "

222" p'yrasraph i5-



arose whether the snhpm P
agricultural 1labour fell within the competence

rt the TLO. The Permanent Court held th,t the treaty constituting the IIO
‘t,uls vav" the 110 this competence, but added, nevertheless, that
vert, -uis ambiguity, the Court might, for the purpose of
t t the tru. mean', ,43, consider the action which was taken under
Il fom~ a’sl approved recourse to subsequent practice in
imiiat i-n ii a meaning which it had deduced from the text and which it
considered to be unambiguous.' }
In tin Cun ‘U Channel case, the ICJ held that the subsequent practice
of v.e parties was a%%}ssible as evidence of their original intentions.”
Jacobs observes that the cases used by the Commission to support the
use of subsequent practice carry as their natural corollary the idea that
if the original intentions of the parties are clear or if the pIOViSiOHS
of the treaty are unambiguous, there will be no need to resort to subsequent
practice at all. He contends that in placing subsequent practice among
the principal means of interpretation, the International Law Commission
departed considerably from the practice of the Court. fhe Commission,

79 .
however, considered that subsequent practice establishing the understandlng

74. Ibid at 40-1; More recently, in the Status of South-West Africa case 1950
ICJ Reports 128, the ICJ was required °*U decide whether South Africa was
estill bound hv the terms of its Mandate Over South-West Africa. The Court
referred to a number of declarations made by the South African Government
to the League of Nations and to the United Nations and then stated:

'These declarations constitute recognition by the Union Government of the
continuance or the obligations under the mandate ... Interpretations
pla“vd upon legal instruments by the parties to them, though not
conclusive as to their meaning, have considerable probative value when
they contain recognition by a party of its own obligations under an
instrum, at. In this case the declarations of the Union of South Africa
support the conclusion already reached by the Court'.

75. 1949 1ICcJ Reports 25.

77. Jacobs op. cit. U8-9

7, n, £=.>», r

conduct'£f

Ty (., AD the Intcrn.atjj”ad"law.,,Camission 2? > paragraph 15.
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1 rt Eardln® the Interpretation of a treaty should logically be
p“ r"Ara'th 5 as an authentic means of interpretation alongside

1~ presumably since both interpretative agreements

subs. . (K practice show the common understanding of the parties as to
nanrung ot the terms of their agreement. The final word on the subject
8 ix1n Lt’ mM:'-maurice who points out chat reference to subsequent
* *s "1 '° nitvh < principle of interpretation as it is a rule of
jcit 1x.t, a gqiK'stion ot the probative value of the practice of the parties
as indicative of what the treaty means'.

Attide 11 (0 (¢) adds as a third element to be taken into account
tegc.net with the context 'any relevant rules of International law
applicable in the relations between the parties’. In the text provisionally
adopted in 1964, this rule was formulated in a sli./itly different but
effectively significant manner. The text at that time read that the ordinary
meaning to be given to the terms of a treaty was to be determined ’'it the
light of the general rules of international law in force at the time of its
covh iusion.8_lL a earlier formulation reflected the widely-held idea that
a juridical fact should be appreciated in the 1light of the law contemporary
with 1t and not of the law in force at the time when a dispute arose or was
ad 'mii itecl u. i. . However, when this provision was discussed at its
sixteenth sessiono“ some members of the Commission argued that it failed to
deal with the problem of the effect of an evolution of the jaw on the
interpretation of the provisions of a treaty and was, ther. fore, inadequate.
Upon re-examination, the Commission concluded that the 1964 text was
unsatisfactory in that by only partially dealing with the question of inter-
temporal law in its application to treaties it might lead to misunderstanding.
On the other hand, the Commission balked at the idea of attempting to
formulate a rule that would comprehensively cover the temporal element.

It decided that the correct application of the temporal el* ent would

normally ho Indicated by the Interpretation ot the treaty In ,ood faith.

In the end result the Commission omitted altogether any mention of the

temporal element and In its final formulation left the rule very fle.lhle.
1(, 31(4) of the Vienna Convention on the Law of Treaties contains

the proviso that. notulrhstandlnR the afferent meaning of term In It.

where It is established that the forties intended it to have a

trm.turloe 1 ArUcle fo(l) (b), reproduced In (1tt'4) 2Yearbook

———————— , _ rn,fional Law Commission covering the work of its
port of the rnter"® ! _ ,4 July, 1964, (DOC A/5809) (1964) 2 Yearbook

xtoonth ~ Pa" 8raph 11.
i, 7T ,iernat lpn-UL«i*——_...
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sneola, mi*anlng> a tribunal ahaU a,k,oulede= thi. apeclal aeaning.

Ints is an exception to thP r 1 ,
£ u" tl!iaC a treaty must be interpreted according

' n.tm n and ordinary meaning. Most often thin exception operates
regular ing technical matters. Some members of the
flit need to include a special provision on this point
' u'chnical or other special use of a term normally
o >"™"4d of a treaty and becomes, as it were, the ordinary
5 "™t V>>rticular context. After seme deliberation, however,
.m osic’ titled that there was a certain utility in laying down
sl '1 * ¢ '11t <n f!4 point, if only to emphasize that the burden of proof
lies on the party invoking the special meaning/' The 1lLC pointed out that
this exception had been referred to more than once by the Court. In the
--e-Sijh- A”his of Eastern Greenland case, Norway unsuccessfully argued that
in the legislative and administrative acts of the eighteenth century on
which Denmark relied, the word 'Greenland' was not used in its geographical
sense but meant only the colonies or colonized area of the West Coast.
The Permanent Court of International Justice stated:
'The geographical meaning of the word "Greenland" i.e. the
name which is habitually used in the map to denominate the
whole island, must be regarded as the ordinary n antng of
the word. If it is alleged by one of the partiei that some
unusual or exceptional meaning is to be attributed to it,
it lies on that party to establish its contention.'
The International Court of Justice has also recognized the existence of this
rule and the strictness of the proof required to apply t. The present
Article 31(4) therefore accurately reflects the attitude of the Court in
this regard and should not prove to be a matter tor dispute.
The same cannot be said of Article 32 of the Vienna Convention which

provides:
'Recourse may be had ro supplementary means of interpretation,
including the preparatory works ,1 the treaty and the circum-
stances of its conclusion, in order to confirm the meaning
result ing from the application of Article 31 or > determine
the meaning when the interpretation according to Article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

74i'"Tn", nf the 222. paragraph 17.

84. Ibid.

o5 1933 TCIJ, Ser. A/B, No. 1)3, p. 4).
» e nf a State to Membc-rshlpJdji“h”“nj~dJlaUo”

66 o



'supplementary meeaV ', '' " lo Arti'l- 32 % .

IBvrngU”tntntre. 11ln,” d.ftnin,
exclusion of relevant evUenc-' « POa"lb, e
1nttMlUo , 88 aSaiSt 1ln the disclosure of the parties' aims and

U‘ Kt'ni?ra’ terms It is the record of the drafting of a treaty
documents such as minutes, preliminary drafts,
ronforence discussions, memoranda and draft amendments of the treaty ,n
Tr , ¥Xords of negotiations between the States that
P«,licipatcd in the drafting of the treaty and in some cases records of the
work of independent bodies of experts, such as the International Law
Commission." McNair " submits that unilateral statements such as those
made by Government spokesmen prior to d- concurrently with the negotiations
but not as a part of them should not be admissible under the omnibus term
Ticp.irut.> \ v.-Hk.. 4> whatever value there nay be In preparatory works
is ?''."( it may afford evidence of the, common intention of the parties/9'
Today there is 1little, if my, dispute on ‘he permissibility of
resort to travaux proparatoires as an aid to treaty interpretation but its
significance has never been clearly explained in international jurisprudence.
The essential problem is how to balance the final text of the treaty and
the mass of documentation going under the label of preparatory works.9%*
Some authorities have adopted th view that recourse to preparatory works
is only permissible where the text is not clear,g'Iwhere the language
employed is fundamentally obscure or ambiguou9560r to confirm a conclusion
reached by 'normall methods of o« nstruction. O'Connell recognises that
from a policy point of view recourse to preparatory works by an international

arbiter is desirable as it's effect is to delimit the area of discretion of

(1966) 7Z Yearbook of the Intornatlon* i Law Commission 22 i, paragraph 20.

18. D.P. O'Connell op. eft. 262.

19. D.H. Harris rism. aiif Naterl*l» on International Law (1973) 589.
>0. McNair op. cIt. 421-2.

Ij. Italics added.

12. D.P. O'Conr.ell loe. cit.
ij I.C. starke An Introduction to International ILaw 5 ed. (1963) 36l.

Z . . ,d pitamnurice 'The Law and Procedure of the International Court
M r .1, in")1-4: Treaty Interpret ation and Other Treaty Points (1957)
33 pltt v..ri.«* .f 21,3 »< 211 .

5. Starke 1loc. cit.

6. D.P. O'Connell loc. cit.



p > . L" rUlb Wdy Guaranteeing litigant States of his impartiality.
g 'TLP,8ratOry W°rks at hls disposal the arbitrator has a means of
treHty ~ L1> What the Partles meant by a particular provision in a
,00 L to him to devise a construction of the treaty,

must treaties represent a compromise of vital political

Interests which cannot be fully understood without reference to the travnux
JPri£il!"'aL0JE «s ° Despite this, O0’Connell,"l is of the view that on certain
H O0-1 ' Preparatory works should be sparing, particularly when

text itsi ,f xs h.lstanttally free from ambiguity. On some occasions,

X"r* 1 'H *<vosi consultation of these works might even be 'dangerously
unhelpful’.

MfNair, alter reviewing briefly the practice of international tribunals
in t)is regard,99 concludes that in most cases involving the interpretation
°\ treaties one or both of the parties has sought to invoke preparatory WOrks
but tiu hourts, while reluctant to exclude resort to these works e lInlne have,
nevertheless, been slow in according to the practice any decisive role. The
Court , he contends, has shown an ambiguous attitude towards preparatory works.
In many cases it had announced that there was no need to have regard to
preparatory works because the treaty in question was clear in itself; yet an
examination of these cases shows that the Court had in fact considered the
preparatory works before making that pronouncement.l McNair concludes from
this that any litigant before an international tribunal should not ignore
travaux preparatolres but should not rely primarily on them. Furthermore,
the Court would be wise to admit recourse to such works only as a subsidiary
aid to interpretation in cases where it affords evidence of the common
intention of the parties.

At the Vienna Conference on the Law of Treaties, the United States
delegation argued forcefully but unsuccessfully for a rule permitting the
use ( preparatory wor\; equally with the text as a means of determining

the intf.lions of the e-ties. It contented ioterjalia that

Law Review 549 at 574.

D.P. O’Connell op. cit. ?263~4.

McNair op. cit. 41/ f£ft-
The Lotus case 1927 PClJ. Ser. A, No. 10, p. 16 and
renditions of *.'LgTTflrTof ~a State to the United Nation, case 1950 ICJ

Reports 8.

McNair op cit. -).
Tll, American submissions may be aeen In (,.*) 62 Amerlcan”onrn”

TnMimaflonai ILaw 1021.



In Article 28 'a r 'V'" lise 01 prepnntory workc expressed
t'.an the L r CH” 32 °fithe d- ... mor,

m tin hi" Lourt did in fact look at the travaux

n«eip no emphasis”ere”, |,mp)aratory -ork. by foreign offices

1V ‘U 1I1na,Luuil 1<%w Commission, however, was heavily influenced by the

u"xLa - International tribunals stating that where the ordinary

1 previsioa is clear and makes sense in the context of the treaty,

no "'~ 1 lave resort to other methods of interpretation including
vMv  .rAYaux preparatalres” The Commission stressed the fact that its
entire approach to the subject of treaty interpretation, made manifest in
Art is < 27, was based on the idea that the text of the treaty is presumed
to be the authentic expression of the intentions of the parties and that,
therefore, the object of interpretation is the elucidation of the meaning
of the text rather than an investigation ah initio of the supposed intentions
of the parties which m examination o! preparatory works would supply.
Nevertheless, it was aware that in practice international tribunals, States
and international organisations do have recourse to travaux preparatolres,
more especially for the purpose of confirming their conclusions as to the
'ordinary' meaning of the text.' The Commission added, however, that in
its opinion international tribunals have -ilied on preparatory works with
'comparative rarity's This suggested to them that the Courts regard this
exception as limited to cases where the absurd or unreasonable character
of the 'ordinary' meaning is manifest. These considerations led tie
Commission to include recourse to preparatory works as the supplementary
method of interpretation described above. It was most anxious that while

travaux preparaires was to be accorded some status as an aid to interpreta-

4. lupra.
Yearbook of 'h, Intrnotional Law Commission 222-3, paragraph 18.

6. Attide 31 of the Convention.

” °

s s e S s E nonon [ \
"o, Yearbook of rhe international haw Co.mmi“sjon 223, paragraph 19.



meaning of the terms' 9*" ~  ve«ken unduly th.- authority of the ordinary

c 1PP1 °Ull Io treaty Interpretation adopted by the Vienna
« . a tn LaWl °f Iveatle9 does have a considerable amount of support
! PrUN riCe 01 both the Permanent Court and the International Court

" 1" the latter", earlier years. 1* It must he conceded,
Ul<it thO Practice of the Court has not been consistentll in this
So, vhilu 1; is Inaccurate to say that the approach of the
:tcrnational Law Commission can find no justification 'in the wisdom of past
fa.i( tha rule as formulated by the Commission Introduces 'an
entirely new element of uncertainty into the siabllity of treaties'.” the
true position seems to be, as one critic has noted,U that the Special
Rapporteur might wall have gone beyond the evidence In presenting the
Commission's view as the general rule. As with so much of the law of
treaties, there was no settled rule and consequently this codification
contains a strong element of 'progressive development'.

A final caveat should be "-enti ed. Articles 31 and 32 of the Vi ma
Convention on the Law of freaties were not intended by the Commission >be
an exclusive or exhaustive enumeration of the factors which might be taken
into account in the interpretation of treaties. It acknowledged ® that

tatements can be found in the decisions of international tribunals to

support the uat of virtually every maxim of interpretation that undoubtedly
exists, many of which are made use of in municipal 1-'ggl systems in the
interpretation of statutes and contracts, as well as in the interpretation
of treaties. These would include such rulea as ut res magls valent quam
pereat, contra profcrontum, eiusdem generis, expressIo unius est exclnsio
alterius, and genera Iia spcciallbos non derogant. McNairl0 warns that the
rules of interpretation of treaties ire so many and so conflicting that

'today for many of the so-called rul<s of interpretation that

one party may Invoke before a tribunal the adverse party can

often, by the exercise of a little ingenuity, find another
rule to serve as an equally attractive antidote ... The many

9. Ibid.
10. H. Lauterpacht ]2!J1 n>'V> lop * t of International Law % the,Interjiai.ional

* Court (1958) 116-124

11. Ibid. 124-7.
12. As did McDougal in his statement to the ILC: (1968) 62 ~ H can Jpurnal

of international Law 1021 at ih-gJ.

13. Ibid. 1027.

14. Merrills op. cit. =»/-o.
, (1964) 2 Yo.rbook of ~ “.lalgn 54; P=ragr,ph

cit. 365.



tnaxims and phraspc:
intention of the ocarM ‘* 7 ™ f~ JY fa- © guides to the

2 ? 21

( njl iau Commission voiced similar reservations, labelling these
maxims principles of logic and good sense valuable only as guides' 1' to the
process, whose worth is dependent upon a variety of considera-
't *rter[.refer must bear in mind. It regarded the interpret; cion
to some extent as an art, not as an exact science, which meant
tu the use vf suw 1l maxims ol interpretation was discretionary rather than
ligators, lor all these reasons, the Commission made no attempt to in-
yudt these maxims of interpretation in the terms of the Vienna Convention
on tne Law of irvaties. Their use is not, however, forbidden or even
discouraged in any way and it remains a truism that many of these maxims and

principles will be of assistance in many instances of treaty interpretation
(c) The South African Approach to Treaty Interpretation
(1) The Approach of the South African Government

Through the unique legal situc; arising out of its somewhat unusual
"reignl as Mandatory for the territory of South-West Africa and the
subsequent widely publicized actions in respect of the territory before the
International Court of Justice, the South African Government has been forced
to clarify for the international community its approach to the problem of
treaty interpretation, it is in this governmental arena .hat treaty
interpretation has rssumed its prime importance, as the South African courts
have not to date b"-n confronted with the necessity to develop their views
on the matter. Became of this lacuna, when the domestic courts are
eventually called upon to interpret treaties, it 1is inevitable that they
will be heavily influenced by the approach of the South A.rlean Government
,s made manifest befr the International Co, -. South African courts are
not done in this situation. In many countries the day to day interpretation
aml application of treaties and conventions is primarily the concern of those
gowrmaental departments who,® responsibility it is to administer the treaty,
more cncially the Department of Foreign Affair,. In this way, the wvast

,0rU>. of treaties and conventions are interpreted and given effect by the

ma

V. a9M) ~ 2 Vearbook of tht International Law Commlesion 54, paragraph 6.



executive btr<inoil *®
react M ~ 8 venunent and only In rare Instances will the matter
reach the domestic courts Vnr
ese reasons It Is necessary to analyse
* U> PUt forwJard 1y representatives of the South African Government
UU thet they accord fith the current attitudes of the world
regards treaty interpretation as evidenced, in particular, by
the Vienna Convention on the La* of Treaties.
~ P I "“outh African Government towards the interpretation
was explained in the oral submissions made on its behalf by
Wr*x o1 VLlllers» se*ce*. to the International Court in 1962" ' as well as
in South Africa’s written submissions to the International Court in 1971.19
iming of hot tnese submissions was fortuitous because of the conclusion
of the Vienna Convention on the Law of Treaties in the interim in 1969.
Although South Africa has not become a party to the Convention, “he South
African Government has shown great interest in its provisions; and in the
written submissions of 1971 it is clear that the Government attempted to
justify its approach in terms of Articles 31 and 32 of the Convention.
It is interesting to note, though, that the provisions of the Convention
have not operated to alter in any significant manner the approach of the
South African Government to the interpretation of treaties. They have
instead served as confirmation of its basic preconceived ideas.

On Loth occasions,20 the South African Government realized fully that
the philosophy adopted by the Court towards the problem of treaty interpreta-
tion would have m important, if not decisive, bearing on the ultimate
outcome of the cases. As a result it took great pains to clarify and
emphasize for the Court certain aspects of the principles of treaty
interpretation in the hope that the Court would thereby ,.rrive at a more
sympathetic appreciation of South Africa's position as Mandatory for the
territory of South-West Africa. It suggested that the Court uphold the
South African approach to the interpretation of treaties, conventions or
other similar instruments embodying international obligations.

The foundation upon which the South African Government constructed its

18 1962 ICJPleadings, South-West Africa, vol. 7, pp. 37-64, hereinafter
cited as 'oral submissions’'.

IQ 197A TCI Request for Advisory Opinion: Statement Submitted by the
cllerml, 2f the Republic of South Africa vol. 1, chapter 2, pp. 10-43,

hereinafter cited as 'Writteh SwbBniisslens':

20. That is, in 1962 and 19/1.
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A

theory was the idea that tbr,
. s ' n lor purpose of treaty interpretation

r, . 'Y tQ RV ’rrocl to the o< men intentions of the parties.Zl
S ' u 03Sary consequence of the principle that treaties
r Validilv -"international law to the joint or common consent of
It followed that all the rules of treaty Interpreta-
U Krtl- '-um-.—rvient to this dominant purpose. While itis no new
11n' 11'City interpretation is to give effect to the common
lParties, ihe heavy emphasis placed on this objective by
African Government served to inform the Court from the outset
that theirs was no Ideological approach to this subject.
The oral submissions of Mi. P.P. de Villi rs went on to cite at
o4t length a nt..e> ol authorities for these propositions, including
judgement;  of the Permanent Court of Justice, the International Court of
<Ustic® ant; opinions of numerous Jjurists. Hie written submissions ' were
primarily u™n—-'crned with justifying the South African approach in terms of
the 1969 Vienna Convention on the Law of Treaties. 25 They noted that the
formulation in the Vienna Convention was largely in accordance with the
r ' ommendations of the International Law Commission contained in its 1966
Report in which the Commission had theorized that jurists differ to some
extent 1in their basic approach to the interpretation of treaties according
to therelative weight which they give to the text of the treatyas the
authentic expression of the intentions of the parties; the intentions of
the parties as a subjective element distinct from the text; and the declared
or apparent objects and purposes of the treaty. The main difference between
jurists who emphasized the text of the treaty and those who concentrated
subjectively on the intentions of the parties related to the extent to which
recourse might be had to preparatory works and other such evidence of the *
intentions of contracting States as 1* extraneous to the text of a trc (\/
Both schools, however, accept that the true aim of treaty interpretation is
to ascertain the common intent of the parties. This was contrasted with
iurists who emphasized the Importance of the objects and purposes of the

tre.tv and who do no' necessarily accept this basic a.xumptiun. By giving

2 s»ybre«bbS—«rrtr.'ss=»

17; Act, Juridlca 201 at 104
Oral submi”lons up. .-t. 37; written submissions op. cit. 11.

Oral submission op. cit.
Written submissions Op. cit.
Articles 11 and 1-°

, T 9W v.arhnnk of th« International lLaw Commission 217-8.

Ibid. 218.
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greater weight to the fce

~ relations of the text which might go beyond or even

Ux ( 28 Ihl 'n tklnal intentions of the parties as expressed In the

South African submissions noted with satisfaction29 that the
amendment Introduced by Professor Myres S. McDougal on behalf of the
American delegation to the Conference, which advocated a teleological approach
t t. rejected in the Committee of the Whole by slxty-slx votes to eight, with

on.,, ami that the draft articles as they stood were unanimously
app.oved "“dratt article 273'Dby ninety-seven votes to none and draft
rti. le -S hy 101 votes to none. While the South African Government
ietrained from analysing the draft articles in any detail, it did emphasize33
points whidi had been made repeatedly during the discussions surrounding
America's proposed amendment, namely, that the actual text of the treaty was
the safest and most reliable indication of the intentions of the partier.
and that it would, 1in the words of the U.S.S.R. delegate, be 'politically
dangerous ... [to] permit an arbitrary interpretation divorced trom the
text and capable of altering its meaning'.’' This led South Africa to the
conclusion that the textual approach was not only in accordance with 1logic
as being based upon the fundamental principle of the consent of the
contracting parties, but that it had received, in addition, the Imprimatur
of the International Law Commission (a body composed of some of the world's
most highly qualified jurists),of the Court?5 and of States themselves,
as evidenced by the ultimate endorsement of the draft articles. 1t submitted
that the teleological approach long advocated by various jurists and
certain Jjudges of the Court had been decisively rejected as being out of
step with the practice of States, and that the textual approach had been

overwhelmingly confirmed. It concluded that, in the end result, the

29. Written submissions op. cit. A.

30. Article 31 in the final Convention.

31. Article 32 In the final Convention.
United Nat ions Cnnterence on the Law.of Treat ies, OR, S”ond Session,
vIamdr - April "to 22 May, 1969, pp. 37 and 59.

33. Written submissions loc. cit.

A" TinUH Conference on the Law of Treaties, OR, FirsL Session,

Vienna, pp. 174-5.
,~he South African Government may have glossed rather too
15. In tl;c utsr judgements of the Id, In particular, which have

endorsed a teleological approach.



fundamental printinIp
aim and purpose of tr, T , Merged iron the Vienna Convention is that the

the niw . A “~nt:vri, rGtation is to ascertain and give effect to
intention of the parties as evidenced by the text.*
~ ished the underlying objective of treaty interpretation
" WUV’ thG S°Uth Alrican Government turned its attention t> the
Principles of actuality, ordinary meaning and contemporaneity.” The
i actuality is premised on the general rule that the parties to
ntend .o set out their agreement in writing in such a way that
tIvar.ly understandable to themselves or to others that might
inti re ,t in its terms. Consequently the text of a treaty as it

...uiuld in regarded as fully and accurately expressing the common

intent ot the p.uties. Similar to this is the ordinary meaning principle
! 1'1. the language of the text is to be given its ordinary,
natural and unrestrained meaning in its context. These principles are not

to be regarded as absolute rules but as strong prims facie guides to
intention. While the principle of ordinary meaning has been highlighted

in Article 31(1]) of the Vienna Convention which provides, inter alia,

that a treaty shall be interpreted *in accordance with the ordinary

meaning to be given to the terml, the Convention goes considerably further
afield than the narrow principle of actuality relied upon by the South
African Government. First, it concentrates on the 'contextl rather than
simply on the text , which is to be regarded as one aspect of the context
only. The context is stated to comprise, in addition to the text, 'any
instrument ... made by one or more parties in connection with the conclusion
of the treaty and accepted by the other parties as an instrument related

to this treaty' as well as any agreement relating tc the treaty made by
the parties in connection with the conclusion of the treaty.3 It should

be noted that although the South African representative before the Court

in 1962 (Mr. D.P. de Villiers) had stressed that the principles of actuality
and natural meaning were very strong prima facie guides to the intention of
the parties, he nevertheless conceded that they were not absolute rules

and that 'special reasons' might exist to displace the results which an

application of these principles would indicate in a particular case.”

36. Written submissions op. clt, "

37! Oral submissions op. cit. 40 ff; Written submissions op. cit. 7 ff

38. Article 31(2) (b), discussed at 309 above.

39. Article 31(2) (a), discussed at 309 above.

40. Oral submissions op. cit. 41-5.



51 . tor instance, the tevr Hi!
or ;f tit ~ ! not set Out the full agreement of the parties,

thing wnich had no: been expressed in writing but which

was, nevertheless nan-
1 v common intent of the parties, such as

- '.thing era I, tacit or unexpressed, these would be taken into account
utnwugh they would require 'special and convincing demonstration'/"
Convention stipulates that, contemporaneously with the

.unt ...mil be taken ot subsequent agreements of the parties

regarding the interpretation of the treaty or the application of its

1 ions, subsequent practice of the parties and any relevant rules of

international law applicable in the relations of the parties/ 2 The

Inti iiidz. .onal Law Commission made the print quite clearly that these three

lactors we.e not to be regarded as in any way subservient to the contex:.

lo.ey had simply been listed after the definition of the context for the

sake it clarity. Article 31, it stated, was to be read as a whole.

-t is in this regard that the doggedly textual approach of the South African

(.overnment differs from that of the Commission. Interpretation of the

actual text is important, but it cannot be allowed to dominate the

interpretative process to the extent that the Government would hwe it.

The third principle which the South African Government has regarded

of prime Importance, and virtually as a corollary to the principles of

actuality and natural meaning, is that of contemporaneity.44 This enjoins

appraisal of the treaty in the light of concepts and linguistic usage current

at the time of execution of the treaty rather than at the time the dispute

arose or was litigated wupon. Although this principle has been acknowledged

41. 1Ibid.

42. Article 31(3).
43 (3966) Y( arb.'ok of. the 1luif rnat tonal Law Commission 219-20, paragraph 8.

44. Oral submissions op. cit. 45-6; written submissions p. cit. 7-8.

45.

,imply

T., krif vir Hodendaa&sc Romeins”HollandseJRoK 25 at 1,-4. Advocates

\ k nnv recent standard of non-dIscrimiiaIlon could govern the
/on / the Mandate. They argue that ' (i)t is difficult- to

lnlcrpiet.il siiinrt-or- r.f n oonMirv after draff I

West Africa Case - A Kepi'
Lawyer 457 at 469.
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z "V ,e:dInR a"thort» « international liw«* haS on a number of
r';! "X international tribunals,4' t,e international Law

n did not regard the principle of contemporaneity as settled
inc .. In the Vienna Convention. As a result, all reference
to It was purposefully omitted. It is arguable, however, that this
principle is covered by Article 31(3) (c) of the Convention, as a 'relevant
motional law applicable in the relations between the parties',
t, Artii Tt's 3 and 32 were never intended by the Commission to
exhaustive expose of the law on treaty interpretation. The Commission,
~ that ""lu a task would have been impossd* 'e as the applicabil ity of
n' a "amber of principles of treaty Interpretation depends on factors
whit Wt it too numerous and too variable to state inwriting with any degree
of accuracy.
ihe principle of actuality means that the parties must prima facie be
considered to have expressed their full agreement in the written text.
Exceptionally, however, the conclusion may be warranted that the parties
did , in :act, tacitly agree upon something not expressly stated in the
text. This question of the implication of terms was particularly important
in the various South-West Africa cases, and this led the South African
Government to expound its views on the subject at some length.48 Mr. De Villiers
maintained that the process of ascertaining whether an implication does or
does not apply in a particular case is not really a matter of interpretation
in the narrower sense of assigning a moaning to the text; it in, instead, a
process of attempting to establish a proposition by circumstantial evidence
from which a logical inference becomes necessary. This circumstantial
evidence would begin with the indicaticns afforded by the text itself, but
extraneous considerations, including travaux preparatolres and subsequent
conduct of the parties, would also plav a part in building up an overall
picture in order to see tinally whether that logical inference may be drawn.
The inference would be one of a tacit mutual assent which actually existed
on the part of the parties in regard <o a certain point.
The Government postulated further that courts of law in all legal systems

»ard themselves against assenting too readily to a proposition that a certain

for example, C.U. 1itzmaurice op. clt. 212.
listed in the oral submissions Inc. clt. and in the
s OP. clt. 8, 2.

cit. 46-S5i, written submissions op. clt. 9-12,

4b. See,

48, Oral submissions op.
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clause be read imo a

basis of speculatio-! ° ‘rcaty’ reallzing that implication on a

could too ea-'Hv """ paities ought reasonably to have done,

p— the :akln8 of - % ™ b— - 0~ ” th.
insisted that a ~ourt' runct:ion' The South African Government
r 3'C"USe 0, .the ab°VvC factor,, viz, , that this is a process

intnemu with a heavy reliance on circumstantial evidence,
,he da,’Rer °f “akl” new contracts for the parties, the courts have
ft .eased that, in order to be justified, any implication of consensus must
arise necessarily or inevitably from the relevant facts, in the .ease that
all other reasonable inferences are logically excluded/ 9 Tills cautious
approach has been advocated by some international latTyers” and by the
International Court ' as well as by South African courts when faced with
the task of the interpretation of contracts. South African courts have
accepted the test formulated by Lord Justice Scrutton in Relgate v. Union
“n8 Lo. (Ramsbottorn) Ltd. to the effect that
(a) term can only be implied if it is necessary in the
business -.nse to give efficacy to the .ontract; that is,
if it is uch. a term that it can confidently be said that
if at the time the contract was beic negotiated someone
had said to the parties "What will h.ppen in such a case?"

They would both have replied "Of course, so and so will
happen; we did not trouble to say that; it is too clear."

A

Two further considerations stem from the emphasis placed on the require-
ment of inevitability and necessity of implied terms. First, the term
sought to be implied must be capable of formulation in substantially one

way only. If the ontext of the term sought to be implied is doubtful,

49, Vide J.T. van Wyk 'The United Nations, South-West Africa and the Law'
7 19b9) 2 Comparative and International Law Quarterly of South Africa 48

at 52.

50. Notably, G.C. Fitzmauricc 'The Law and Procedure of the international
Ccurt of Justice: Treaty Interpretation and Certain Other Treaty Points'
(1151) 28 RriMsh” Yearbook of International Law 1 ;t 9, 22-4; and A.D.
McNair The Law of Treaties (1%hi) 416.

5] Reparations for Inluries Suffered in the Service of the United Nations

1949 1CJ IRepcrts 174 at 179, 182. 184; the Colombian-Peruvlan Asylum

C Iu- 1950 ICJ Reports 266 at 275; Case Concerning Rights of Nationals of
the United Cr-.rcs Of America In Morocco 1952 ICJ Reports 176 at 198-9;
7..TtaitTExpetvses of the United Nations (Article 17(2) of the Charter)

1962 ICJ Reports 13.

52. [1918] 1 K.B. 592 (CA) at 605.

c, lor example, Barnabas Piein and Company v. Sol Jacobson and Son
L V, at 41- West Knd Diamonds Ltd. v. Johannesburg Stock Exchange

1946 A”D. 910 at 921.



at all. Secondi\ 1 r ~ * tnC parties tacitly agreed upon anything
provision f " tllut w!iere the written document makes express
find that T I '"""'""'""I*" eventuality, it will be even more difficult to
1" 1V ,m Inp,riod tem covering substantially the same ground
e,, rM" ,,rOVISIY'- The,, are principle, applied by South African

14

Mt N " Bar<iS the i-pUl'atl™ »f term. In contracts55 and the South
African Government contended (by Implication) that they would adopt a similar

inuiprvt ing the provisions of a treaty. " The Government contended,

fMt v WV “actor which would militate very strongly against
t'nn t'nt an implied agreement had been reached, was the availabl-
mtunt. to tone lude a similar agreement in express terms, together
with the failure to make use of such availability. This omission was
accorded decisive weight in the North Sea Continental Shelf case."'8 in which
it had been tontended that the Federal Republic of Germany had become bound
under the 1958 Geneva Convention on the Continental Shelf, despite the fact

t;.at it had never ratified the Convention. The Court said:

'As regards these contentions, it is clear that only a very
definite, very consistent course of conduct on the part of
a State in the situation of th» Federal Republic could
justif” the Court in upholding them; and, if this had existed
- that is to say if there had been a real intention to manifest
acceptance or recognition of the applicability of the conven-
tional regime - t!en it must be asked why it was that the
Federal Republic did not take the obvious step of giving
expression to this readiness by simply ratifying the
Convention. In principle, when a number of States,
including the one whose conduct is invoked, and those
invoking 1it, have drawn up a convention specifically
providing for a particular method by which the intention to
become bound by the regime of the convention is to be
manifested - namely by the carrying out of certain prescribed
formaliti s (ratification, accession), it is not lightly to
be presumed that a State which has not carried out these
formalities, though at all times fully able and entitled to
do so, has nevertheless somehow become bound in another way.
Indeed if it were a question not of obligation but of rights,
|ff that Is to say, a State which, though entitled to do
so, had not ratified or acceded, attempted to claim rights

54 Oral submissions Op. cit. 51, written submissions op. cit. 10.
4

55 See, for instance, RafP and Maister v. Aronoysky 1941 WLD 68 at 74-5.
14
Written and Oral submissions loc. cit.

Written submissions OpP. cit. 11-12.

ioao Tr.J Report s 3.
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to be bound by it 0r °r V"2 01 a declared willingness
conventional regime evincing acceptance of the
become a party to th W(U  sImply be told that, not having
rights under It :ntU rleim any

A

ance had been manifested i: th:1: 72 ! Db " % .

ff thC S°Utn African Government, the principles mentioned
.L11"Lil Con”inental Shelf case would, a fortiori, apply if the State
gtdyu bOUnd )V a suggested tacit agreement had not only failed to
take advantage of an opportunity to conclude an express agreement, but had
clearly rejected suggestions that such an agreement be concluded at all.*°
-iu applicants in both the 1962 and 1971 Advisory Opinions on
L "' "a a('*uvoked the principle of effectiveness (ut res magls
Z1ileat quam pereatj in support of their applications, the South African
Government felt it necessary to state its views on the matter.6l The principle
ot .fid tiveness takes account of the objects and purposes of a treaty.
lc presumes that all parties intended the provisions of the treaty to have
their maximum effect in the light of the underlying objects and purposes of
the treaty . The South African view acknowledges the existence of this
principle of treaty interpretation but would not allow its use without due
circumspection. It is primarily to be used as an aid in choosing Letwcer
alternative possible meanings of an mbiguous or obscure text, but it
might also be a factor in deciding whether an inference of tacit agreement
might be drawn in a particular treary. While different considerations arise
to some extent depending on its use, certain basic propcsitions are regarded
by the Government as common to both. ~ First of all, this maxim is to be
regarded simply as an aid to the intention of the parties. It cannot
operate to give a higher degree of efficacy to the instrument than the
parties intended nor can it operate as a substitute for a non-existent common
intention. Furthermore, the objects and purposes to which effect is sought
to be given, must themselves be ascertained by interpretation. The principle
of effectiveness cannot be used to atcribe to the parties a different purpose

59. At 25-6
do Written submissions op. cit. 12-13.

6l. Oral submissions op. oil. 57-64. written submissions op. clt. 12-16.

62. Written submissions op. cit. 1.1°'.



even in its nrlm*. min”. The Government emphasized that

of effectiveness cannot overriz * '7 '"'" ~*-Pretntion, the principle
Gan assist the court in d4, 'r ! ! ~ “xc. At most it
is to be preferred in cases”~*HT" *

effect," * ! " P i * ! " '*rms, the principle of

" ec 1iv.ness basically means that, for the purpose of deciding whether a
Im|)1 'Ud UI nOt' re8"rd must be had to the probability that
ntcndlLd a result which is in unsonance with the general object
! ‘' time they had in mind. The ordinary rul«s relating vt implied
terms will still apply. As a result, it would never be sufficient to have
rtga.d merely to the objects and purposes of the treaty. This would be
only jane of the circumstances to be taken into consideration, albeit in
some cases a very important one. All relevant, practical and reliable
.ndi, at ion.s of intent would have to be examined before an Interpreter could
arrive at any final conclusion.
in the oral submissions the caveat was added that an implied term
can never override or supplant the real Intenllon of the parties or the
absence of intention on a particular point.0’ In the later written
submissions 0 this caveat was altered to state that an implied term cannot
override the express terms of the instrument or operate to regulate some
aspect tor which express provision is made In the instrument.”0 This
difference in language indicates a shift, in attitude in 1971 away from a
too heavy reliance on the intentions of the contracting parties, which
was discredited by the International Law Commission, towards a greater
recognition of the role of the text. It is probably safe to assume, though,
that this shift Is more apparent than re.il, and made largely for pragmatic
reasons, viz., to make the South African approach more acceptable to the
International Court. The fact that the numerous authorities cited by
Governmental spokesmen on both occasions are identical tends to bear this
out. 67 6g
The South African Government conceded ' that the role assigned by

itself o the principle of effectiveness was a necessary corollary to the

3. Oral submissions op. cit. hd,

4., TItalics added.

Written submissions op. cit. 17.

6. Italics added.
. . rin 60-3, written submissions op. cit. 12 n. 2 and

7. Oral submissions op. ext. v '»

16-17.

K Written submission- op.



rl’0O'u» to treaty interpretation permeating ail its argument
‘t stated that.

as nirt "!'t1'LSS Cou” P'ay a greater or a different role only
”or ! Jn integrated interpretative system pursuing different

y1"K JUf,.rM thods ... 1In
1 L <u’ system would have to proceed from a premise
"\ }n that the consent of the parties is the ultimate
~ ' 1lrcaty obligations, and (upon rejection of such
1 ou* accordingly dispense with the theory that

crpn tation necessarily involves the ascertainment of the
parties common intent.'69

oil «r/,jvv stance of South Africa on this matter Is not without the
! A suppoit o many academics. It has also been advanced by

icn rnat iona] Court itself on various occasions. 1 Sir Gerald Fitzmaurice,

in 1957, summarized the Court's approach thus:72

(Ot 1is through this principle of effectiveness that the Court
has given its legitimate place to the teleological element in
interpretation (objects and purposes). But ... precisely
because of its teleological tendencies, and the dang-r of
iailing into judicial leglslaticn that the teleological
principle may involve, the Court has subordinated the
principle of effectiveness to that of the textual and
natural meaning, in the sense that it is never legitimate,
even with the object of giving maximum effect to a text, to
interpret it in a manner actually contrary to, or not
consistent with, its plain meaning.’'

Nevertheless, it 1is arguable that the principle of ut res magis vale.at
quam pereat ought not to bv dismissed sc lightly by the South African
Government, especially in view of the fact that it has expressly been
incorporated into Article 31(1) oi the Vienna Convention on the Law of
Treaties. This provides that a treaty shall be interpreted in good faith
in accordance with the ordinary meaning to be given to its terms in their

context and that this interpretation must tak? place 'in the light of its

objects and purposes'. By including the principle of effectiveness in
9. TIbid.
0 See for instance, H. Lauterpacht 'Restrictive Interpret*tion and the
principle of Effectiveness in the Interpretation of Treaties' (1949)

'(British Yearbook of International Law 48 at 73-4 and 83; H. Lauterpacht
The £ * r» 7~ ' I * Jn ternatlonal Law by the Jnternat ional Court (1958)

2J9T"281.

KepoTcs 776~irr~196"the Ponco Treaties case 1950 ICJ Reports 221 at

229-30.

British Yearbook of InternaUonajJd”w 203 at >11.

,$uch
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~ AN 'amAcary means of interpretation, but Is a major factor
8iven 17 V" 1:U0 aCC°Unt Whenever treaties are interpreted. It has been

fcvatU" V1til r™e rule that treaties are to be interpreted in
accordance with their .
‘',,al r meaning and constitutes an acknowledgement
,7 “~e l e men t s are valid tools of treaty interpretation.
mortunately, while Article 31(1) results from an attempt to balance the
31 ''" L ‘e‘'l'”ical approaches to treaty interpretation, its wording
8U< er!OUfen 1 allow for many different interpretations and applications.

Ihfc S°Uth African Governme has freely admitted that its view of the

principle of effectiveness has been coloured by its overall approach to
treaty interprets, ion., and while it is regretable that its stance in this
regard is too rigidly textual, it is nevertheless justifiable in the 1light
of the ambiguous phraseology of Article 31.

During the course of the 1962 South-West Africa dispute, the South
African Government had occasion to state its views on the value of travaux
preparatoires as an aid to the interpretative process.'” It adopted the
attitude that this was merely one of many extraneous aids to interpretation,
the usefulness of which might increase or decrease in accordance with the
clarity or lack thereof in the text. If the natural and ordinary meaning
of the text was clear and unambiguous, it ..] be imposs”®ule for th~
travaux preparatoires to compete against the evidential weight of that
text as to the intentions of the parties. Host often, however, the matter
is not so simple. The text might not be absolutely clear or it might be
completely ambiguous. Depending on the degree of ambiguity, it might
then be possible to have recourse to preparatory works and other -aaxims
of Inter; etation. These could also be helpful in ascertaining whether, in
a particular instance, the parties had tacitly agreed on something which
they had not expressed. Here their role is that of evidential data from

which inferences could ultimately be drawn.

In regarding travaux preparatoires as a supplementary means of interprets

tier the attitude of the South African Government is basically in harmony
with that subsequently adopted by the International Law Commission. Article

3?2 of the Vienna Convention on the Law of Treaties adopts a somewhat broader

73. Oral submissions op. cit. 52 5.
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that: iL woulc! ailow the use of preparatory works not only where
U *11 at fvr(img to the metliods prescribed in Article 31 has left
“reaty ambiguous or obscure, but also in order to con imm
r-.ullhj, irom the application of Article 31. On the othev hand,
is made it, the Convention of the possibility Of utilising
it r\ works ,o imply a term of a treaty. The process of implication
is not, sti icily speaking, one of interpretation proper, but
°ncl  h"asi-interpretation in the sense of adding a provision to the
treat,. Seen rn this light this omission is, perhaps, acceptable. However,
tin rt 1" no doubt that, in practice,preparatory works will continue to be a
‘U rl’1 M 1XC implication of terms where the treaty itself is silent on a
matter.'?

In the 1962 heads of argument submitted by Mr. De Vil >rs on behalf
of the South African Government, the principle of subsequent conduct of
the parties was treated in much the same manner s that of travaux prepara-
toires in that its use, too, was approved to assign a meaning to an ambiguous
or obscure text where other methods of interpretation fail to provide a
clear answer; or, alternatively, in the quasi-interpretative sense of
implying a tacit agreement or understanding on a particular point. It is
clear from this that the principle of subsequent conductwasreg;rded by
South Africa as a secondary method of interpretation.

A much more detailed explanation of the South Africanattitude -is
advanced in the 1971 proceedings.76 From the outset it was stressed.77 that
j. subsequent conduct of the parties was to play any role in t eaty
interpretation, it could be relevant only to ascertain the common intention
of the parties as it existed when the treaty was concluded. Tt therefore
followed that the subsequent conduct of the parties could never be used to
give to a treaty 4a meaning different from that which it bora at its inception.
South Africa chose to los, over the fact that this principle had been
inco,pora»ed by the Commission as part of the general rule of treaty

interpretation and had, therefore, been treated by the Commission as a

, n rx, to the Convention on Genocide Advisory Opinion, .1951
74 T, | R ( '"JT¢ the tr.iv.iux preparatoires were used in this way.
ICJ Report:, i Character of a multilateral convention, 1ts purpose.
The Court ~ preparation and adoption, are factors which must be
provisions. ,fining, in the absence of any express provision on
considered in " possibilUy of making reservations, adS well as their
validity -~ —fleet'.

75 oral submla-U,ns op. cit.

75. Written aub-laston. ap. cU. 20-60.



primary method of interpretation ~ T

althou%g }; Wé@'permissible ! instead, the Government submitted that,
as ar aid rn ° Su"L to 'ile Principle of subsequent conduct
he uf . ssiHrrrl1” 10"1 1M ValUlC - very It M, in ,et
and it could never usz * # A W3S Sinbifuou8 or ""clear,
This idea -n " > an> dvpul '"Ure rrom the clear wording of the text,
treaty * necessary corollary of the overall approach to

- -Hretation adopted by South Africa, viz., the textual approach.
nrthcr coutei.h-d that, in any event, the practical utility of
-sequent conduct as an aid to clarifying the intentions of contracting
P'rtics was small. indeed, far it to have ary probative value at all,
subsequent conduct muse be so clear and so consistent as to permit of
m'ly one Inference, and disputes in moaning, it was argued, were highly
tL "rl all the parties to a treaty applied it in the same wav.
tn uisputes ao arise, the reason is likely to be that the treaty has been
applied differently by the various parties. In this event there would
~ nyP°thesi- be no clear concordant practice which could have substantial
probative value as to the meaning of the text. The Government submitted
that it was commonly accepted in relation to bilateral treaties, that the
subsequent conduct of one party alone cannot be adduced as evidence of a
common intention of its temms. %t
The situation is not, however, as clear-cut as this. For example, in
the Advisory Opini%% of the ICJ in 1950 on the International Status of
South-West Africa,” the Court, after referring to a series of declarations
made by the Govcmnen' of the Union of South Africa to the League of Nations
and later on to the Itited Nations, stated;
'TheSe declarations constitute recognition by the Union
Government of the continuance of its obligations under the
Mandate and not a mere indication of the f iture conduct of
that Government. Interpretations placed upon legal instruments
by the parties to them, although not conclusive as to their

meaning, have considerable probative value when they contain
recognition by a party of its own obligations under an

Instrument.

78 It 1is incorporated into Article 31(3) (b) of the Vienna Convention on the
Law of Treaties.

79. Written submissions op. cit. 22-3.

80. Ibid., 23-25.
The comments of Sir Percy Spender in the Certain Expenses of the United

» H _ Advisory Opinion, 1962 ICJ Reports 151 at 190 were cited b> the
"uth-TfTT"TGovernment in favour of this proposition.

82. 1950 ICJ Reports at 135.

83. Italics added.



Even In bilateral treaties rh.

regarded as an sequent conduct of one party only will be
treaty if the interpretation of the terms of the
Y it it could be sala «, P

own obligations ari-in. ,, " institute a recognition by that party of its
Lord McNair84 evid s ~ thC instrument. Furthermore, as submitted by

' tnat both parties have adop ad the same meaning of
a treaty provision will fnr ’ . .

* 1tn ous reasons, be of higher probative value
nCe “ t0th= -f one party only. 'But ,,hen rM party

—-,ue public document such as a statute adopts a particular meaning, ctrcum-—
arise, particularly after the lapse of time without any protest
tro. the other party. In which that evidence will Influence a tribunal.’85
Much would seem to depend on the form that the subsequent conduct assumes
as to how much evidential weight It will ultimately carry with a tribunal.
As tor multilateral conventions, the South African Government argued
that where one or some, but not all, of the parties have acted in a particular
'+ their subsequent conduct coulu not of itself have any probative value
or provide a criterion for judicial interpretation. In addition, special
consideration has to be given to multilateral conventions where the original
patties may or have already been added to in accordance with the terms of
the convention itself. Is the subsequent conduct of the original embers
only to be taken into account or that of all the members, new and old?
The textualists would advocate the former course of action if forced to
choose but would prefer not to rely on subsequent conduct at all. As Sir
86 . . . L
Percy Spender said when applying this principle to the Charter of the
United Nations, which is a prime example of such a treaty:
'The original Members of the Charter number less than half
the total number of Member States. If the intention of the
original Members of the United Nations, at the time they
entered into the Charter, 1is that which provides a criterion
of interpretation, then it 1is the subsequent conduct of those
Members which may be equated with the subsequent conduct of
the parties to a bilateral or multilateral treaty where the
parties are fixed and constant. This. it seems to me, could
add a new and indeterminate dimension to the rights and

obligations of States that were not original Members and so
were not privy t> the intentions of the original Members. '&7

84. McNair op. cit. 4.: .

85. 1Ibid.

86 . Himself a textualiat.
87. fvrtn” wponses Of theJinited,Nations 1962 ICJ Reports 151 at 191
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urinM =1 r that the South African Government views the

subsequent conduct with suspicion, to be used onlv on rare

- ~ and even then with circumspection. The International Law

KW'V'r’ labf'lled it: a general rule of interpretation and States,
h t.it., proposal, have indicated that they rank the principle of

thi 1 CVlldU(l hIsher than that of travaux preparatoiros. So it is in

approach of the South African Government differs from

that of the international community.

1 \ the principle of subsequent conduct was examined
by u,h Africa m 1971, namely, tht provision that a treaty might be
revised or irxiitied by thi subsequent conduct of the parties. Tlie Inter-

f'nal Law Commiss Lon had proposed that this proposition be included in
the Vienna Convention.' 9 But, although this specific proposal drew little
comment from Governments, ( amendments deleting it were ultimately adopted
by fifty-tnree votes to fifteen, with twenty-six abstentions, by the
Conference's Committee of the Whole.

>ne of the main objections idvanced by delegates against Inclusion

of this draft article was that it would offend against the principle
of pacta sunt servanda,91 and in this way pose a threat to the inviolability
of treaties. ? Other problems included the fact that the draft article did
not define with precision the type of practice contemplated, the period of
time during which such practice must have continued or the extent to which
subsequent practice could modify a treaty. Would it be capable of modifying
the main basis of the treaty or would it:; effect be limited to the

93
alteration of less essential features?

Written submissions op. cit. 34-39.

Im diare article 38: (1966) 2 Yearbook of the International Law Commission
it)l This drat; article provided: 'A treaty may be modified by

subsequent practice in the application of the treaty establishing the
.,rcocunl o't the parties to modify Its provisions'.

(1966) 2 Yearbook of jb ' International Law Commission 279 ff.

t,htl e 212); Uruguay (paragraph 34, p. 212); Cuba (paragraph
(paragrmpn “rtugal (paragraph 42, p. 213); and Netherlands (paragraph
AO | P Is)*
47, p. 213).

f sir Humphrey Waldock, the Expert Consultant, that this
Thv argument o ~ . necessarily encroach on the principle of pacta
draft article jt would apply only to conduct establishing that all
sunt sen’anda s . ~ad agreed to its modification, did not serve
the parties to in “ - delegates: United Nations Conference on the
t0 »r.t Session, 214 parngrnph 56.

:1966) i Ejrfc—*— ——
paragraph  Lt*



from the fact it e ~ 1 article advanced by delegates arose

State offlc—l—:i.i% uf treaties .s generally in the hands of
*® who aro rx ,

treaties g, nS” Vt'S authorized to conclude or amend
the manner ~ -rloue difficulties If
capable nf -# ! T!'t1ti°n were to be regarded as subsequent conduct
m o L 1 Z 2 T'" * to treaties despite “he fact that such

-. _ n ~PProvcd by the necessary constitutional processes
, Qc ,ovcrnmont, after summarizing in its submissions the

‘' °Cct" h|lgs’ arrIved at the conclusion that the rejection by States

of draft article 38

doubt on the ambit and. Indeed, the
existence of a rule permitting modifications of treaties

by subsequent conduct of the parties. If, despite the
attitudes of States at the Conference, such a rule were
recognized, it could, it is submitted, be involved only in

a very clear case. The subsequent conduct would not only
have to be unambiguous but would probably have to amount

to a well-accepted and long-standing practice; the intentions
of tiii the parties to effect a modification would have to be
conclusively established; and the treaty-making organs of
rhe parties would have to be involved in the practice,
whether by actual participation or acquiescence. *96

The South African Government stated in conclusion that regard mustbe had
to treaties which specifically prescribed the method of their amendment.
It submitted that any attempt to achieve an amendment by differentmethods
must be ineffective in law. At the ver> least, the availability of a
prescribed procedure would militate strongly against any suggestion that

the parties applied some different procedure towards achieving the end for

97
the attainment of which the prescribed procedure was established.
(11) The Approach of the South African Courts
Q0
In 1971 C.H. Schreuer drew attention to the fact that international

Ini ted Nations Conference on the Law of Treaties. OR, First Session. Vide

94.
nMertirms of representatives of France (paragraph 63, p. 208); Spain
/ r.,r iph 68, p- 209); U.S.S.R. (paragraph 4, p. 210); Poland (paragraph
16, P 2W 1+ Turkey (paragraph 27, p. 211); Uruguay (paragraph 36, p. 212)
! hlllipin s (ﬁaragraph 43, p. 213); see, too, the reply of the Expert
and Phil**r / - - 214 ¢
Consultant {(paragr&ph 5/, B-
95 Written submissions op. cit. 26-30.
4

)6 . Ibid. 29-30.

17. 1Ibid. 30-33
-The Interpretation of Treaties by -cmestic Courts’ (197.1)



awyers concerned witn
the fact that ' ~~PMtation of treaties genorall> overlook

International lr<ate.st part ol the judicial interpretation of

Consequently ,i " municipal, not International, tribunals'.

donestlr.‘] v a'*Iatance 1ln the way of clear
"'ey should inter,,ret an Internationa,

guidelines to

convention
s,n-h ® ° ' St PSrt °f SchreU" 'S observation Is not true Of the
h 0f.,can sSeen.. Although 1n south Africa little, if any. academic
‘' h " PrOferred '» -omestic courts in this regard, it is probable
! t”!3 omission has been the fact that South African courts
7 A 'Jr" '" C,'lied O" to interpret and apply international treaties
directly.

i principle of South African constitutional 1law that

courts will not regard a treaty by itself as being m source of South
African law in the sens, that it imposes duties or confers rights on
private individuals, is disbursed above" South African courts, following
tm practices which originated in the United Kingdom, insist that a treaty
Jl incorporated into the law of the land by legislation ' Strictly speaking,
therefore, in South African courts as in English courts" tne question is
primarily one of statutory interpretation. Consciously or unconsciously
it is inevitable that South African courts will tend to follow their own
precedents and doctrines even in cases where they have to Interpret and
ipply law iich does not originate in their own legal system. Furt .ennore,
common lawyer instinctively tend to lean towards the view that a statute
adopting a treaty is on the same level as other ordinary statutes" because
any treaty which purports to alter the law requires an Act of Parliament
before it becomes operative.

The rules of interpretation of a South African statute are well-

99 . At PP. 230 ff
i % Sinclair 'The Principles of Treaty Interpretation and their Applica-

tion by the English Courts' (1963) 12 International and Comparative Law
Quarterly 508 at 524 ff. discusses th ' necessity for such enabling
"f", ."iation and contends that the .netuod by which legislative effect is

., M ro ( treaty may affect the extent to which the English court will

h ’'i-lled on to interpret and apply the treaty. Also F.A. Mann 'The

Interpretation of Uniform Statutes (1946) 62 L”guaiterly Review 278.

Schreuer op. cit. 257.

f Mgp arguments advanced in favour of abolishing appeals from South
ta> " "o , ~he Privy Counci was that the latter tended to apply
African ' matters which should have been governed by Roman-

r.ufch law.



,.nd lout mely applied by municipal courts. Thu overriding
~“°ncern of cnnftec? ,

~ u ~ s tc a8c| ajn and give erfect to the intention
.S appears from the text. Th< words of the statute
gtncidl \ bv interpreted in their ordinary gram, itieal sense.'' If

bt .iji.jjguwous, the legislature's intention is to he sought

through the application of accepted mechanical rules. Similarl; i the
! 1 uP°h which South African-curts have been called on to

* “i-trn and wills, their avirwed aim has beento determine and
k*w 10 Lo he intentions o: the contracting parties or the testator.

Hit- court., have uti essed that on no account will they themselves contract

on behalf of the parties.

g 1.1 .. . t.iwd it in his book The British Commonwealth in International
I:.ay contends that the practice of courts in the United Kingdom, from which
the courts in other Commonwealth countries do not markedly diverge, in the
interpretation and application of treaties, rests on two complimentary
principles. 'The lirst is the constitutional principle of the primacy of
the laws enacted by Parliament.' the second is the recognition that
international agreements have their own special structure and field of
operation and must, subject to the first principle, be construed and applied
accordingly.’

The primacy of statute law manifests itself in several ways. Even
where the treat has been incorporated into municipal lav by legislation,
if there is a conflict between the statute and the treaty the statute will
prevail. 10 Fawcett contends ft cher“ that the enactment of legislation in
,1 particular nhe-e might be regarded as evidence of the intention of
parties to a convention, the United Kingdoml being one of them. Despite

this a statute lmnot be interpreted any differently simply because at th

T Tne Interpretation Act 33 of 1957 ip:li-s to ,11 statute« unless t:.
itself provides otherwise. The leading text or the (object is
~ Stevn's Die Hit leg van Wette 3 ed. (1961). :ee, too, ILK. 1l'ihlo
and'El 1ison Kal” The South Afrl, -:.:.L A~*qund (1968)
176 f£f.
, rourse 1is a fictional process, for, being composite, the
6. m ,ot have one state of mind and the intentions of the
legis-atu. chey are unconsciously formulated at all, will
members o> ~ ~ the majority of themajority favouring the
often con.1l- ot It8 precise terms: Rupert Cross Pr”cedent.Jri

measure may bt
Rnplish Law (19611 71.

7 Hihlo and Kahn op. bit. IB3.

rh Kritish Commonwealth in International Law (196.3) 66 if
a TF S. Fawcett------- bemmmmm s

’ nr IV with equal actutacy to South Afri a even today.
9. These remarks api

10. Discussed abov. St PI e

11. Fawcett. loc. cite
,n nr- South Africa.



<n f convention dealing with the same subject-matter was

" to which the United Kingdom" did in fact accede" after the
Passing of the Statute.

’ 't hOthUr reSUlt of the Primacy f legislation lies in the fact
gl.v .n~¥! dt Urilllna!:i0n °f the meaning oi the language used in a statute
(. 3, ' international agreement also follows rules resting on
primacy ol the statute. Where, for =xatmpl , a treaty provision directing
of divergence of langu . the French text is to prevail,
hi, .porated into English law, the other provisions of the
treaty must be construed according to the English" tex The French text
Y on”v as an ald to the solution of ambiguities but not as
conclusive. u
1i./ally, it should be remembered that even where a treaty has been
ittorpi.rated intc local law by statute, this will not prevent the legislature
!rom amending or even repealing the statute at some later date. This might
result in the treaty itself still being binding on the State at the
international level, while the municipal courts find themselves powerless
to interpret its provisions or to give effect to any of its terms.
The second principle mentioned by Fawcett is complimentary to the
first and has the effect of moderating its severity. It recognizes that
an international agreement han its own special status and function as an
instrument of international law.19 Therefore, to the extent that the first
principle of the primacy of a statute does not operate in any given
situation, the treaty should be construed by canons of interpretation
designed to make it is effective as possible in its field of operation."”
The insistence of many international lawyers duat: International standards

of interpretation should be applied by municipal courts has at its

13. Or South Africa.
14. Or which it later ratified.
15. Or South Africa.

16. Or South Africa.
17. Rothschild v. Administrator of Austrian Property [1923] 2 Ch. 542.

18. Pyrene Co. 1ltd, v. Sclndla Navigation Co. [1953] 2 Q.B. 402.

io for instance, the view taken of 1iie fourth Hague Convention o
In Pojiuil jtet'titKa 119131 1 K-B- 857 <" >e

20. Fawcett op. cit. 67-8.
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far ,1'hcidi” International uniformity.* Some even go as
o ) ) 2 ' "' <n :Ration under international law to SeCuUre
this uniformity. recing.,.

a ' 1 suc considerations, other lawyers insist that

as U haa become part of the domestic legal System,

11 1u" Uke any othtir domestic law.'" A South African court

Ul:ed to elthcr extreme point of view. On the one hand,

in court? should beencouraged to regard international law, be it
cuhtuhi.n .or conventional, as part of the law of the land, they should, at

..ware that the manner in which they apply a particular

I i-covi'ion may ultimately have ramifications beyond the

s °1 lountry. In order to ensure the continued existence
],1 ‘' ‘,ll‘l lia* no'm ought, as far as it reasonably possible, be
ur. it i Jjy interpreted and applied by municipal courts of evt, cate. In

-luer vt ing an international convention, d domestic court should, therefore,
be.<r in mind that lan enactment, as far as its language permits, is to be
construed as consistent with the established principles of public inter-
national 1lav . The interpretation of an international convention MUSt,
as Lord Sumner said in The Blonde. take note of the fact that 'it is
expressed in what is by tradition the common language of international
intercourse'.26 Hv warned further that there existed 'manv rules ... as to
the formation, the interpretation and the discharge of contracts which
cannot be transferred indiscriminately from municipal law to the law of
nations'. 27 As Lord Macmillan declared in Stag Lim Ltd. v. Foacol Mango
and C(.no in reapeC of the Carriage of Goods by Sea Act 1924, which
incorporates the .(ague Rules into English Low:

'It is important to remember that the Act of 1924 was the

outcome of an international conference and that the rules

in the Schedule have an international currency. As these

rules must come under consideration of foreign courts, it
is desirable in the interests of uniformity that their

21l. Schreuer op. oil. 264.
Ibid.

23. 1Ibid.
24. Hah to and Kahn op. cit. 211.

25. [1922] 1 A.C. 313 'EC).
26. At % -.

27. At VJl.
28. [1932] A.C. 328 (HL).
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Si1;IPSHEs=

1wl at o lourt 1R Yave ZLck Timbers (PLv.) Ltd. v. Iregress

e o B s N 2 I was recently called upon to interpret the phrase
k7 Ao TP Article 3(h) of the Hague Rules contained in the Inter-
na (.on.vnt ion tod" the Unification of certain Rules relating to 31lla

whi”h hac been incorporated into S uth African law by the Merchant
fhin ing Act o* 1Db51. The court held that, although South Africa was a
1I'"ir 'x tae Convention in question. Article 3(b) was to be interpreted in
accordance with the principles of South African law because the action had
been instituted in a South African court and the question could only be
determined by reference to South African law.As John Dugard commented,
South African law was applicable in this case not only for the reasons
advanced by the court but also because Article 3(6) of the Hague Rules had
been enacted into domestic law by s.308(t of the Merchant Shipping Act and
on that basis alone fell to be interpreted in accordance with South African
principles. It is unfortunate that the court did not discuss the problem
in any greater depth or consult the jurisprudence of the English courts,
especially in vUw of the dearth of South African judgements on the subject
of treaty interpretation.

In Pyrene Co. Ltd. v. Scindi Navigation Co. " the Queen's Bench Division

remarked that

'it is o doubt necessary for an Engllsn court to apply the
[Haguej Rules >s part of English law, but that Is a different
thing fr iassuming them to be drafted in the light of
English w. If one is enquiring whether "loaded" in

Article 1i(i)(c) has a different meaning from 'loading'' or
"loaded" in other parts of tme Rules, it would be mistaken

to look for the significant distinction in the light of a

conception peculiar to English law.

,evcr. where terms or expressions in an international agreement are not

verbatim but are translated into the phraseology of English statutes

29. At 250.
30. 1974 (4) S.A. 381 (D).

31. Act 57 of :9 !l

32. At 283. . . .
, Affairs and Public International Law' (1974) Annual
John Dugard orelgn , D06.

. 5 2 »e
j ,9%) 402



law, Parliament N~ .. " a''eady Judicially assigned to them In English
» <irilament must be t=ikwr, »

English meaning 35 intended that they should bear their
- A -

A '<*» B»<». should bo noted In teg.trd to the Into,,, tatlon o,
t,eut, "",,ClPal COU'tsS- " » ter. of the statute Incorporating a
So.;,"'.- U 1tSeU wmb>8dous ,r urnlear, resort pay be had by a

c. urt to the ILanguage of the treaty itself to assist In the
interpretation of the statute.3*

(111) ~ Annroseh to Trontv To,,.,=,,,,, .-

The above 'rlef survey of the South African attitude to treaty interpret
VY1 I W nf 'vttaln conclusions. It is clear that at the present
t ™ South African courts have been provided with little academic exposition
r ,n precedent as to how they are to set "bout the task of interpreting
treaties and international conventions. As a result, it is likely that when
this koblen avisos in tin future they will turn to the guidelines provided
7> the South African Government in the oral submission of 1962 and the
written submissions of 1771, at summarized in the preceding pages.

The most striking and recurring feature of the South African Governmental
approach lies in its unswerving adherence to the textual school of thought.
This approach has not only remained a ,f from the wid spread trend towards
an acceptance of c¢ rtain teleologies! cr sociological elements, but has,
furthermore, manifested i complete lack of und rslanding cf this current
jurisprudential philosophy. The telcological approach of the International
Court of Justice in its latest (1971) pronouncement on the status of
South-West Africa, in which it declared South Africa's continued presence
in the territory to be illegal, was described by the Prime Minister,

Mr. B.J. Vorster, himself a lawyer, as 'entirely untenable' and 'clearly
and demonstrably the result of political manov’ering instead of objective
jurisprudence1.17 Mr. Justice J.T. van Wyk, South African ad ho, Jjudge in

the 1962-6 contentious proceeding. **»et South-West Africa, accused the

3b. Fawcett op. cit. 69.

16. Per s< rutton L.J. in EHerman tines Ltd. v. Murray {1930] A.C.
not disputed on appeal although the House of Lords did not find resort to
theConvention necessary in >his ,>a.. itulo, . iJe [1 til!'A.C. 126.

17. Rand Daily Mai 1l 22 June, lg L.
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This , b<SL1"Ut:ing mere mumbo-jumbo for sound legal reasoning* 38
inis accusation echoes h«c i,
rhp off -ariiv.. statements on the reasons behind

“NMt; °f N 1962 Opinion of th, court.39 He has c

t:
tnal., the eltorr: rfa 4

r V' (1td' lawyers and international tribunals to

, <n ~ an international regime had suffered a ’severe set-
A r'su 1 °1 th 1962 Opinion. This set-back had been caused 'by
1 V:v rtituse to apply the traditional methods of interpretation

ho base their conclusions on assertions, assumptions

not suppctted by the facts*/’0 1In his opinion the 'erroneous

majority judgement in the 1962 proceedings had been based on 'Inadequate

H1 wa» convinced that 'to a great extent these errors [were]

c..i.cssive zeal to reach a predetermined result*. Justice Van

v."tk strongly condemned any attempt at Jjudicial lawmaking43 and quoted

i.-.-.v o it.,ot iL, cn support of his view that the 'so-called coneoptional

a.ild formalistic methods .of interpretation] are the accepted methods'.'4

38.

39.

40.
41.

42.
43.

Address to students of the University of Cape Town on 17th August, 1971
(unpublished) . Such outbursts are in sharp contrast to the praise
lavished on the Courts integrity and courag- by South African jurists
after the 1966 judicial proceedings over South-West Africa: D.P. d&
Yiliters 'The South-West Africa Cases: Th" Moment of Truth Ethiopia
and Liberia v. South Africa: The South U'si Africa Cases SymposiumT
Los Angeles, African Studies Centre, University of California,
Occasional Paper No. 5, 1968, p. 13 at 18. See further, Marinut
Wichers 'South West Africa: The Decision cf 16 July 1966 and its
Aftermath (1968) 1 Comparative and International i,w Journal of Southern
Africa 408.

J.T. van Wyk 'The International Court of Justice at the Crossroads' 1967
Acta Juridira 201.

Ibid. 202.
Ibid. 203.
Ibid.

Ibid. 206.

ibid 206-7. See too, his remarks to the effect that the teleological or
Sociological method of interpretation as defined by Judge Tanaka in his
dissenting opinion in the South West Afri(a Cases.Second Phase, 1966
TfJ Reports at 278 would 'undoubtedly lead to a greater reluctance on

! V g, ites to enter into treaties or to submit interpretation

‘ van Wyk 'The United Nations, South-

arbitration'i J.T.
12?19:‘16:81 > Comparative and International Law Journal

rii'

disputes  to ]
West Africa and the Law

of Southern Africa 48 at .
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’ C understanding of the teleolog’.eal approach to law was
demonstrated uv ag, |
Ajr1 1 v cate E.M. Grosskcpf, S.C., who was a member of the South
R' team during the proceedings lke.: ¢ International Court in
~ " * 'eSc Africa, 1960-6; and wh< r became co—leader of the
r’ 45 proceedings leading to the rt’s Advisory Opinion of

'e—russkopf described the teleological method of interpretation as a

( undefined concept — and condemned the 1971 Advisory Opinion as

Propaganda piece dressed up as a legal opinion'.” He appears convinced

the International Court had set out to condemn the South African

Government for practising apartheid in the territory of South-West Africa,

e/en .f by so doing they found themselves unable to deliver a well reasoned,

sound legal opinion.43

indeed, the arguments contained in South Africa's written submissions to
the Court in 1971 are an attempt to prove that the 1969 Vienna Convention on

the Law of Treaties has entirely discredited the legitimacy of teleological

methods of interpretation. This attempt was shortsighted. Although the

International Law Commission expressed itself strongly against extreme
49

methods of teleological interpretation, its endorsement of various purpose

orientated elements of treaty interpretation is proof that this body was not
. 50
opposed to more moderate forms of teleological interpretation.

event, as Professor John Dugard has noted,

In any

even assuming its interpretation
of the Vienna Convention was correct, South Africa overlooked the fact that

it is doubtful whether the Vienna Convention was designed to cover
constitutive and humanitarian treaties such as the Mandate for South-West
Here special rules of interpretation apply designed to adapt the

letter of the treaty to circumstanc s of the time and contemporary

;r P u Grosskopf 'The 1971 Advisory Opinion’ published in a booklet
cn,rh West Africa and the International Court: Two Viewpoints
on the 1971 AdvisJFy Opinion by the South Africa Institute of International
Affairs, Johannesburg, 1974, p. 10.

46. TIbid.
47. Ibid. 15.

' >phid! of the Commission on articles 27 and 28 of the Draft
49. See the commen Treaties in (1967) 61 American Journal of Inter-
Articles on tnt caw
national Uaw 150.
50., }%id

opinion on South-West Africa (Namibia):

The ideologist s
African Law Journal 460 at 476.

51. John Dugard
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expectations.52 R,
t u 11,11 as may « it is arguable that even where the tenus

” tu .,y ire in dispute the approach of the South African
~ '00 rBSldly textual to be entirely acceptable.
11' teleological principles rejected by South African
1civzyetrs
.on ~ ilskr'r ~ es in an examination of the underlying South African
t losinh\ The South African approach on the international 1level
eett .ptctation steals from this judicial philosophy and simply
otto. approach of municipal courts towards the interpretative
nteipret]ng a statute the court basi. ally adopts the view
oI is to discover the intention of the legislature through
epHt itin vl accepted mechanical rules. A similar attitude towards
itvntioi 0l the parties is adopted when the courts consider the
interpretation of contracts or wills.
la tliis way, through the years the myth of judicial non-interference
bi<!. preserved. The function of the judiciary is seen as purely
e=. 1.dr.i, a., or phonographic. The idea has crystalized that the intention of
t..e legislature or that cf the contracting parties is generally discoverable
provided that the right rules of interpretation are applied in the right
manner.
An insight into the legai philosophy underlyi.g the approach of municipal
courts as well as many South African-trained academics, lawyers and members
of the executive entrusted with the task of interpreting and applying
treaties to which South Atrica is a party will help not only in understanding
the position taken by the South African Government and courts in the
past, but also in assessing their probable future course of conduct.
Such an insight has already been provided by Professor Dugard in a number
of publications which dwell precisely on this topic, with which the present
writer wishes to associate herself. The answer to the myth cf judicial
sterilitv, which is preserved in the case of interpretation of statutes

and contracts, suggests Dugard lies in the acceptance of positivism -is a

See the comments of Judge De Castro in 1971 ICJ Report. 184. Sir Gerald

* yitzmaurice, who could not by any stretcl of the imagination be 1labelled
, .geologist, also recognizes the need for a different approach to

r t "itive treaties: "Judicial innovation - Its Uses and its Perils’

rimh-+r Far9%s 1fl International Law 24.

lhi ! (ion but, as noted by John Dugard in "The Judicial Process,
interpret. . ,<h(irf-’ £1971) 88 south African Law Journal 181

PZs?;;V1S®°5an he c*entary =o,r,in., no r.fer-nce to th. «.«r. W the

8t itself in this field, nor significantly, does the
judicial proce.->. o e th(. numerous modern studies on the judicial

“o«»fahd '«h° interpretation of statutex*.

,T1 Judicial Process, Positivism and Civil Liberty’ op. cit.
54 . gohn Dugard 1t

183.
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~, * ~ufltde'  this legal philosophy, developvd by John Austin in
enth v(ntuiyf js based on two cardinal belief The first is that
K “rum 3 political superior to a policial inferior; the
'V ar” morality (including legal values) must be firmly
A strict division must therefore be maintained between law
a.,d law as it ought to be. 1 pPositivism was the dominant legal
so[h, of nineteenth-century England and when the British annexed the
1 colom 1i i8i)6 they brought this legal philosophy with them. Here it
ROun rt*“need the R an-Dutch natural 1law heritage of Grottos and Voet,
Attempts were made to revive natural-law philosophy in the Orange Free
St“te aiuwJ South African Republic, where it was incorporated in the provisions
°©' ~3gid Constitutions with which the laws of the respective Volksrade were
ob.lged to conform. However, after the 'laws' of the Transvaal Volksraad
were struck down b\ Chief Justice Kotze for non-conformity with the
Constitution, > President Kruger declared the testing right (and hence
a higher ideal law to which man-made law should aopire) to be a 'principle
of the Devil' and proclaimed the supremacy of the Volksraad. This notion
of Parliamentary sovereignty accords fully with the Austinian command
theory. By 1908 Sir John Weasels " was able to declare that
'(t)he whole theory of the Law of Nature is now so thoroughly
exploded that it is difficult for the modern student to
imagine how the jurists of former years ever came to attach
such importance to the abstraction - Natural Law. '

The decline of the natural-law doctrine in Europe " and the pervasiveness

of English legrl influence were the two major reasons for the growth of

;- , & Hart 'Positivism and the Separation of Law and Morals' (1958) 71
uirv rd I w Review 593 at 601-2; Lon L. Fuller 'Positivism and Fidelity
lve- a RepIv To Professor Hart' (1958) 71 Harvard Law Review 030 at

640, 656; W. Friedmann Legal Theory 5 ed. <1967) -)6-91.

56. Hart op. cit. 5v6-/.

52-% %

ibtin n, uineCh-centyry English legal philosophy.
Sir John Weasels —-ony of the Roman-Dutch Law (1908) 291-3 describes

this process,

so 1in Brown v. I.ewds NO (1897) 4 off. Rep. 17.
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3 it 1Mlrllaes Advocates of the Cape Colony were obliged to
~j ' WI(® Kingdom Bar or doctors of law of Oxford, Cambridge
a v L they were trained in the mould of positivists and
~ ' oa*.-.m themselves with rules of law alone and their
I,1i" » iol’ and to avoid any speculation about the morality of
any given law.
The la..s aad dangers inherent in this type of legal thinking, which
upon .wivile obedience to the will of the sovereign and the strict
n between Jaw and raora , were made manifest in the exploitation
f tte. law and lawyers by the corrupt Na?i regime and the consequent
debusement ot the German legal system. TITie horrors exposed during the
Nurcmhurg Trials did much to contribute to a general post-war revival of
natural-law doctrines. In the United States,in particular, new sociological
and realist theories of law had begun to takeeffect even prior to the
Second World War. The United K.ngdom sc'll adheres to the positivist
c eed but the full vigours of the Austinian theory have been modified
by such modern positivists as H.L.A. Hart and Dennis Lloyd. -: South Africa,
however, has remained untouched by the new jurisprudential trends. As
stated by I  .xd/'
*In present-day South Africa the austere doctrine of the
imperative nature of law and the rigid separation of law
and morality still flourish in their pristine Austinian
purity. This is manifested in a variety ot ways, of which
the more obvious are the largely quiescent attitudes of the
legal profession towards statutes invading individual liberty;
the mechanical search of the judiciary For the legislature's
intention in these same statutes -with firm adherence to the
distinction between strict law and legal values; the failure
of legal education to relate law to the social sciences;
and the general lack of interest among lawyers in the nature
and the role of law in modern South African society.'

In the field of statutory interpretation, the twin principles : positivism

_command and distinction between law andmorality - have manifested

"' p Hahlo and E. Kahn The Union of South Africa: The Developmen”qf”ts
Ww: and ConsUtullSS (I960) 205-6.
1 1 1 1 1 !
Jerome Hall ’?n'e present Position of Jurisprudence in the United States
(1958) 44 Virginia l.aw RevlEH 3"1,
H L.A. Hart 'Philosophy of Law and Jurisprudence 1in

Ibid; s e e , ; * 53x 2 American Journal of Comparative Law 355.
Britain v -

s e 1, particular H.L.A. Hart The Concept of Law (1961).

ilennis Lloyd . 8'
Tiiicerd OP. (it. 186.



T

347
themselves in the ,
~ 1( 'ri-t-ince of the court s of the T ,»d distinction between
u®“ 1l’on PrK' the judicial function inherent in the command
eegard it as their duty to analyse and interpret the
! ' 1 u" not to question its underlying motivation. % From
a aatuial progression to seeking the will of *he parties to
YTU* tleaties. 'n addition, the rigid distinction between
molds has led to a repudiation i the judicial process of
derations of policy: the courts have often indicated that they 'will
not sit in judgement on matters of policy'.70
.ais domestic approach contends Dugard * is reflected in the South
Atrii an a.t,tude towards international law and the international judicial
prot vss, where an extreme positivist stance has been adopted. The South
African Government sees international law as a body of rules between States
to which they have consented. It regards the principle of non-intervention
in the domestic affairs of States as the corners to ie of the international
legal order, a principle overriding the whole Charter, No State has a
le.;al right to enquire into or pronounce upon the morality of lawr applied
by any other State. The positivist approach shows itself in a variety of
ways. South Africa totally rejects the notion that customary rules of
international behaviour may be created in the political organs of the

United Nations. ' It refuses to accepi human rights and self-determination

69. Ibid. 186-7.
70. Per Steyn C.J. in jS.v. Tuharh-leni 1969 (1) S.A. 153 A))), at 172.

71. John Dugard 'Namibia (South-West Africa):The Court's Oninion, South
Afrit's Response and Prospects for the Future' (1972)11 Columbia Journal
of Transnational Law 14 at 35: John Dugard 'Tire Opinion on South-West
Afi'Tc”Tyanibia): The Ideologist '- Triumph' (1971) 88 .outh African
Law Journal 460 at 474.

This approach is evident in South Africa's arguments before the Court in
' m 1966: 1966 ICJ Pleadings, South- Weat Africa, vol. 9, 629-36, 653-4.

73 See the statement to this effect by Mr. 3, Fourie in the Security Council:
15 U.N. SCOR, 851 stmeeting 8 (1960).

7.

Tfni -a C-istes 1966 ICJ Reports 169-70. Similar sentiments have been
h'&L-A-2rhTv'irlous South African academics. For example see Marinua
expfﬁssec ,r n,-West Africa: The Decision of 16 July 1966 and
Wiecher;* ,» ~ g ) " [ Comparative and International Law Journal of Southern

Africa 408 at 427.
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*'rib"!' th' v'\*ies worthy of consideration by international
s illie n r .lir.s rh( international Court of Justice to adopt the
* AR function ac that taken by South African

14
and British courts.70

eXp” an :uademies would not agdree with Professor Dugavd’s
iht <l1fjerences between the South African approach to treaty
ir- . (relation and that adopted by the ICJ in 1962 and 1971, E.M. Grosskopf
(d hi. theories demonstrably unsoundl. He accuses Dugard of
ning h .s legal philosophy with any precision. To his mind Dugard
sa.ihg more than that 'in international law the ends may Jjustify
11 s 1v being the political, social and moral causes sought to
advanced and the means being the legal reasoning employed in advancing
those causes'. He characteristically dismisses the talk about natural
* "lle°logical theories and sociological philosophies as a gloss placed
upon the Court s Opinion by well-disposed (but misguided) academics 1like
lrolessor iugard and adopts the view that the only true philosophy under-
Jyi-ne court's opinions was that of handing down decisions which were
adverse to South Africa in order to condemn judicially the practice of
apartheid.
Such is the extreme view ot ML . Grosskopf for what it is worth.
However, other South African lawyers also manifest a deep distrust of any
judicial deviation from positivist principles. Advocate D.P. de Villiers
was leader of the South African Government's legal team at the Hague during
the South West African cases before the International Court, 1960-6, and
during the proceedings before the Court in connection with the 1971 Advisory

Opinion. In an article praising the courage and integrity of the Court in

75. Note the doubts expressed to this effect by South Africa's legal
representative in the 1966 ICJ Pleadings, South-West Africa, vol. 10,

60" 6 .

q see 1966 1cog Pleadings, South-West Africa, vol. 9, 643-5. Numerous
statements to this f feet have been made by South African lawyers. See,
io'r .x inpie, J.T. van Wyk 'The International Cour; of Justice at the

Crossroads' ' 1967 Acta Juridlca 101 at 204. Also Wlechers loc. eit.

' ,X p de Villiers 'The South-West Africa Cases: The Moment of Truth*
Fthionis and Liberia v. South Africa: *Thc“Sou”“Wes”A frlca ~ j *

yF-'— ~-r~7nc. Angeles: African Studies Centre, University of California,

n r ; See? No! 5 (1968). 13 « 17. Fur dl*cms.cn of the mti.h
uc' i 1ins 'Policy Considerations and the International Judicial

(1958) 17 Internatlonnl and Comparative Law Quarterly 58.

, IThc, Advisory Opinion Addendum' South West Africa and
77' the *lnternar IonaJL Two Viewpoints .on_thcJ[9 77 n op.

frrri~
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ii ;. ht.( ior caution to be applied to any suggestion lor
dynamic’ law-making 81
;e * 1 should not overstep the bounds of their
judicial function ™™ o
" especially true, he felt, of international
1>;1Kh are entirely dependent on the willingness of States
to submit to the jurisdiction of the Court.
1Eho.t i ons have been advanced by Mr. Justice J.T. van Wyk.
1 ‘ld of .awyers who supported teleologies] or socioiegicai methods
i etat.on despite their admissions that such methods could not be
! " Cn tK M,1'S conventional jurisprudence. He realized that
=x; port for this unconventional approach stemmed from their belief
v...at -hv Liw ought to be. However lau able such an objective was, it

‘v (cust tlute sound jurisprudence. The tenor of his article reveals

prc occupation with ascertaining the intentions of the parties as they
cnre at the time that the Mandate agreement was concluded. The humanitarian
argument that the Court's function was to uphold and protect the 'sacred
trust of civilization' even if this meant implying certain terms into the
Mandate agreement, left him unmoved. The Court's function, 1 >Insists,
is limited to interpreting and applying only those intentions of the parties
which appeared in the agreement. Tire Court has no right to fill in lacunas
by theoretical interpretation. The moral issues involved in upholding
the underlying objects and purposes of the Mandate agreement are plainly
of no concern to him. The Court's function is to interpret the intention
of the parties in accordance with predetermined rules of interpretation -
it is no less and no more.

Professor Marinus Miechers similarly queries the Court's authority to
fill in lacunas in the mandate agreement on the basis that the Court would
then be undertaking a legislative function, the soundness of which vis
highly doubtful.8 Although his writings reveal his positivist leanings,
he is more sensitive than many South African academics to the important
role that legal philosophy plays in judicial decisions. Thus he admits
that '(t)he legal foundation of the South-West Africa dispute cannot be

p P To Viliters 'The Soutn-West Africa Cases: The Moment of Truth

op. cit. 18-19.

I r van Wyk 'The United Nations, South-West Africa and the Law’ op. cit
z9.

Ibid.

Ivid. 62-3.
u . 'The Judgement of 18 July 1966: The Legal Implications
*HU.», October 196b, bet 7.



*1

i |

Johss

Qe

150

Snored or denied in
rule ami cliar-' -t v d$ilerences of opinion, however, is the
that di r* i 86 " 1: wh''ch has to be applied in order to solve
derf . 1 * m°kever, in an analysis of the 1966 South West Africa
decision he arrives M- >

N , K unn.ippy conclusion that there is an ‘unbridgable

‘"o of the majority and the

dissenting judges.88
t 8 * thhs aPhrcach to

international law it is not surprising

Africa expects the Court to interpret all treaties restrictively

St'"* aovereignty

teleological methods of interpretation
u,.ivt and numanitarian nature

1 nariow* textual attitude; to

.W to refrain from applying

to any treaties including those of
such os the Mandate; and to adopt

apply the principle of contemporaneity

i-ami ningtm vext of atreaty in the 11go' of concepts and linguistic

ages curn ntat the time of its conclusion, and to invoke, the subsequent

(ondict of parties to a treaty as a guide to the original common intention

of the parties only.

8> Marines Wiechers South West Africa

and the International Court: Two

Viewpoints on the 1971 Advisory Opinion 0 974) I treduction, p. 9.

87. *n onoorbrugbare kloof.

83. M. Wiechers 'Die Suidves-Afrtka-5 mk: Enkele Aspekte van die Uitspraak
van die International; Getegshof van 18 Julie 1966' (1966) 29 T-dskrif
vir Hedendaag.se Rome ina-He llaadse Rea 297 at 310.

89, Dugard loc. cit.
"I. Ibid.
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M'KEIDCDEE A

THE COLONIAL (s vVALIDITY AGP, 1865

> 29 Viet., c.6)) [June 29, 1865]

An Act to recove Doubts as to the Validity of Colonial Lees.

Doubts have been entertain# n respecting the Validity of

ivers i%awe enacted or pyrporting to have been enacted by the Legislatures
f -t. tain . vier Majesty's Colonies, tnd respecting the Powers of such
g-. 1 ..ares, enJ it ia expedient that such Doubts should be removed:

Be it hereby inacted by the Queen's moat Excellent Majesty, by and with
the Advice and Consent of the Lords Spiritual and Temporal, and Commons,

in this present Parliament assembled, and by the Authority of the same,
as follows;

1. The Term oicny' shall in this Act include all of Her Majesty's
loesessions abroad ir which there shall exist a Legislature, ae herein-
"fter defined, except the Charr,ol Inlands, the Isle of i-n, and such
territories as nmay for the Time being be vested in Her BBjf sty under or
by virtue of any Act of larliamert for the Government of India:

The Terrs 'Legislature' and 'Colonial Legislature' shall severally
signify the Authority, other than the Ta:erial Parliament or H r Majesty
in Council, competent to make Laws for any Colony:

The Terr 'Representative Legislature' shall signify any Colonial Legis-
lature which shall comprise 0 Legislative Body of which One Half ere
elected by inhabitants of the Colony:

The Term 'Colonial Law' shall include Laws made for nny Colony either
by auch Legislature as aforesaid or by Her Majesty in Council:

An Act of .irli .rent, or any Provision thereof, shall, in construing
this Act, be said to extend to nny Colony when it it made applicable to
such Co?or,; by the exprcee 'fordc or necessary Intendment uf any Act of

Parliament.
The Terr 'Governor' shall mean the Officer lawfully administering the
Government * any Colony:

,he Term 'Letters Patent' shall ean Letters Pater, u:—d,>r tne Greet
Leal of tne United kingdom of greatJBritain and Ireland.

P A«v Colonial Law which is or shall be in any respect repugnant to

fl,.1a ; v nd .-hall, to the Extent of ouch Repugnancy, but not other-
v:,d .nd inoperative.

, T Law shall be or be deemed to h vc Ly... void or
- r'° r; —round of lepugnancy to the 1 * of Eu. and, unle the

inoperative m the Provisions of some such Act of rarliawent,



tfu

vhe Governor of onv ¢n’.nf"' * * ~ 'pe tcurrenct .f or ar: cr.ted to by

sh. 11 be or b deere hereafter so psv ed or assented to,
any Instructions, nith ri<*. 'Sr voif ?r inoperative by reason only of
m?y have been viven %/'V ' t:' such Gr the 5u. ject thereof which
fmy XBStruttent other"*hnT $e=" 1 * 0* b* 0l cn Ixh Lf of Her Kvjesty, by
such Governor <r -1 "' lettert; ed-r.t or Instrument euthorisinf
<M,r, .dLd a!=™mm™: ™ H *l»: >t «= —nt to : -r
not be referred - ch, —slon even though such Instruction*
* eierr< 4+ to in cdch .er]%)el_g# :a+.r.Yc’ o, ¥ gl

to have hat- f£!' ", *1 1 ' - is;iture shall have, and k<X deemed at all "figeg

C o n S t u leicokniute the same, and to alter th<
jvetc. £ x6'1 to rake Irovieion for the Aflministration of
to tvr v Tl evefy Repyesentative Ieeglllmtmre sh 11, in regpect
WIv, V?; WEALR6r 1X8 ' iri digition, lave, and oe deemed at all Times
v ' A"V -—ower to e'de laws respecting the Co- "titution, Powers,
'r! - Bl Ltgie ature; provided that such It.*e shall have
(™ ¥ "™ iu suci; manner ano For.,, as may from Time to Tiie be required
oy any Ac of .arliacent. Letters : teri, ..raer in Council, or Colonial

hew for the- Time being in force in the sa, 1 Colony.

L*x 5 Ge-rtificete of the Clerk or other proper Officer of « le ie-
jitive be-y in any bolony to lae affect that the Document to which it is
<t.tucht u it a ‘.nme Ccpy of any .'olonlai Law assented to by the Governor
of such Co: my, or of any bill reserved for the Signification of Her
BMajest} s leaour; by the said Governor, shall be pri. facie Evidence
that the Document, so rtified is a true Copy of such Iy w or Bill, and,
as the C e may be, th t such Lew has been duly and properly passed and
assented to, or that such Bill hna been duly é&nc properly pessec and
presented to th< Governor; and any “reclamation purporting to f& pub-
lished by Authority of the Got n.or in any Kewsptper in the Colony to
which such Lew or bill shall ielate, and signifying Her .Majesty’s
Disallowance of any such Colonial Law, or Her Majesty's Assent to any
such reserved Bill *a aftr-.-said, shalM be prims facie Evidence of aich

Disallowance or A sent.

An: whereas -oucts are ent-rtf .w respec; irg the Validity of certain
Acts enacted or reputed to be enacted by the Legislature of South
Australia re it lurthor enacted as follows.

7. All Laws or reputed Lews enacted or purporting to have been
e-acted by the said Legislature., or by Persons or Bodies of Persons for
Phe Time being acting as suci. legislature, which have received the decent

e litr Majesty in Jouncil, or which have received the Rer-ent cf the
J*vornor of thf .ail Colony in the ®HB< nmu ar. behalf of her Majesty,

i'- heand be deemed tc have been v.vid and effectual from the Date of
Vr-ei t foj all Purpc er whatever; provided that nothing herein con-
| '-all'tf deemed to give Effect to any law or reputed Lew wt.ich has

:by Her : juf.y, *r bar e% ;r,d, or las .ex. lawfully

o t toprev,nt tl- 3 ivful Lisa :owr.R(B Or Mepe tl Of any Law.
re

& rt  -v be worth mentioning that it 193? section 1 cf thie

“Lndslet »- to bring tk It into in. with th. protrt.tew of
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5

’

thi? Goverm.ent of India &

from India. C*’ ~='5, which infer alls separated .urw#

the Vuthority of thf* r w, & a " by statutory order Issued under
Governnen* of ',d a 193", s/jOKS). 5ee
S.H. and C. NO n °f Acts of Parliament) Order, 1937.

- < ~ uf 1937, art. 2, Sched. tsrt II, 0.966.]



vox.*, cole. 509-10 (21 February 192?)

A I'wG Agreeasent, 1927

2lat February necuslye IC Indi t—+d South Africa on
J J-/, o. tne term of the Cap? Town Agreement, ,92?.)

Both Gcvernaents re-affirm their recognition of the right of South
rica .c use ;11 just and legitimate aeans for the laintenence of
western standardc, of life.

Y.e nicn Government recognises that Indians domiciled in the Union
wno are prep,Mered to conform to wesvern standards of liie, should be
enabled to do so.

:or those Indians in the Union w'.o may desire to avail themselves oj;
it, the ’"nion Government will organise u scheme of assisted emigration
to India or other countries where western standards are not required.
Union domicile will be lost after ) years' continuous absence from

the Union, in agreement with the proposed revision of the law relating
to domicile which will be of general application. Emigrants under the
assisted emigration scheme who desire to return to the Union within
the 3 years will only <X allowed to do so on refund to the Union
Government of the cost of the eat.>stance rece ded by them.

The Government of India recognise their obligation to look after such
emigrants on their arrival in India.

The adoiseion 'mto the Union of the wives and miner children of Indians
pe.-manently domiciled in the Union will be regulated by paragraph 3
of Resolution XXI of the Imperial venferenc* of 1918.

In the expectation tiint the difficulties with which thu Union has been
confronted will be materially 1< ened by the agreement now happily
reached between the two Goveram. e, and in order that the r.greement
B?y come into o eraticn under the most favourable ruspices and have

fair trial, the Government of the Union of South tfrica have decided
not to p~~oeed further with the Areas Reservation and Immigration and
Registration (Further Provision) Bill.

"he two Governments have agreed to watch the working ol the agreement
now reached and to exchange views from time to time as o any changes
that experience may suggest.

The Government of the Union of South Africa have requested the Gcvtrn-
, .rt of Tnhdia to appoint an agent in order to secure continuous and
effective co-operation between the two Governments."



Table Cawl " “K tUB3narI of the conclusions re ehed bv the Round
Conference cn the Indian question I.outh Africa, 1Y:T.

SGheZe of assisted eciRratinn
In” fr V C* iw\yeX{re or over may av-.il Mat-e if jf the .slieme.

"o * 16 decision of the fatk-.z will bind the wife
minor children under 16 yeurv.

3;  Te;'"on c" o0 age cr over will receive a bonus of &2C
f .Te"™ C d urider that ewe a sub of £10. o iraximua shall be
PR K family. A decrepit dult who is unable tc earn his

reason of a physical disability may, at the discretion
°'] '1U Whi0:: author tie-, receive a pension in lieu of or in
t.:on %o the bonus. The pension will be paid throi vh seme con-
venifr.t otficia agency in India out of a fund provided by the

Wr.in :overn®eut to euch amount as they may determine. It is expected

tnat the amount required will not exceet £500 per annum in all.

In every case the bonus will be payable in India on arrival at
destination or afterwards, through some bankim; institution
repute.

Tree passage, including railway fares to port of embarkation in
South Africa and from port of la ding in India to destination
inland, will also be provided.

Emigrants will travel to Indio via Bombay ,s well as via Kadras.
Emigrants landing at Bombay will be sent direct from the ship to
their destination at the expense of the Union Government.

.urvey and certification of scipa will be strictly supervised
and conditions on the voyage, especially in respect of sanityry
arrangements, feeding and medical attendance, <r roved.

Before a batch of errigrants leaves the Union, information, will be
sert to some designated authority in India at least one month in
ad nee giving (a) a list of intending emigrants and their
families, (b) their occupation in South Africa and the occupation
or e — loyment which they would require in India, and (c) the

a curT of cash and other resources which each osses&es. On
arriv in India emigrants will be (i) advised, end so far ce
porsik e, protected against squandering their cae) or losing it
to wventurers, and (ii) helped, as far e.s poar iblo, to settle

in occupations for which they are best suited by their aptitude
o— their resources. Any emigrant wishing to participate it
~"—gr-tion schemes authorised by the Government of India will be
given the same facilities in India as Indian nationals.

An assisted emigrant wishing to return to the Union will be allowed
* t dc 8f, within three years from the date of departure from South
A'riciT As condition precedent to re-entry, an ,migrant -shall
\"~dir full to some recognized ;.ithority in India the bon e and
y 1 »f "al if* includiz: railway fares received on his ow* behalf

tv be h j a faaiily, o! behaV of kl, family. * SESLgBS
>inon will however, be made (i) in respect of a member o the
4 in the interim or r daughter who marries in India

"dees notV/turri, and (ii) in other coses of unforeseen hardship,

at the discretion of the Minister.
tkree years Union domicile will be lost in agreement
. rf the i - re),tln6 to dclcile .blob
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run from the date The period of three years will

on the Irst dav cf aperture from a port in the Union end expire
bonus and free n< ,'iard year- But to prevent the abuse of the
to India or persons who wish to pay temporary visits
of the scheme willene Person availing himself of the benefits

than one year £?ZZ it * “owed tc come back to the Union within less
entry wit-v'n 't of h 's t'eunrture. For purposes of re-
group shall V , lme * three years, the unity of the family

the Kiri-ttr [f “co”niaei though in cases of unforeseen hardship

familv tr, PtQ™> i I'* ;r'erior'may allow one or more members of the

etta ns i, 4 A 3on who Z°*B 'ith the family as a minor,
be all out,eide the Union, marries there and has issue will
rest I return to South Africa, but only if he c ces with the

b-ir v . 18-* 5r s In such cases he will be allowed to

‘16 *1'e and Ghild or children with him. But a daughter c

'i the aion wilJd acqi . the domicile of her husband

*u w,X. nou 0" admitted into the ln»on unless her husband is
himself domiciled in the Union.

iiiltril, of wives and 1linc”® childr.n .

To give effect to Jarcgraph 3 of the Reciprocity Resolution of the
imperi . Conference of 191' which intended that an Indian should be
ensvied to live a happy f mily life in the country in which he is
'.cmiciled, the entry of wives and children sh”1ll be governed by the
following principles:

(@ [Tre wvemc.t.tit of India should certify that each individual for
whom 3 rightof entry is claimed, is the lawful wife or cnixd, as
the case may be, of the person who makes the claim.

(b) Kmor children should not be permitted to enter the Union unless
accompanied by the mother, if alive, provided that
(1) the mother is not c;ready resident in the Union, and
(11) the Minister may, in special coses, permit the entry of
such children unaccompanied by their mother.

(c) In the event of divorce no other * fa should be permitted to
enter the Union unless proof of :.«h divorce to the satisfaction
of the Minister has been submitted.

(d) The definition of wife :nd child as given in the Indian Relief
Act (No.22 of 1914) shall remain in force.

Upliftmert of Inii-n cowmunity.

Thu Union Government firmly believe in and adhere to the principle
that it is the duty of every civilised Govern-ent to devise ways
and means to take all possible ste s for the uplifting of every
section of their permanent population to the full extent of their
capacity and ooportunitico, and accept the view that in the pro-
virion of educational and other facilities the considerable number
of Indians who remain psrt of the pern nent population should not
be allowed to lag behind .other sections of the people.

*t it difficul for the Union Government to take action, which is
con idcrably in advance of public opinion, or to ignore difficulties
tir'sing out of the constitutional system of the Union under which
the functions of Government are distributed between the Central

- Zr"tive and the Provincial and minor local authorities. But the



Unicn Government are willing:

LLA BN |

educat'or H ?r8Ve situation in respect of Indian
a-Doir+Vv ~ 1 ! *° gdylae the provincial administration to

" cvincial commission of ingquiry and to obtain the
fnr fh . L" n educational expert from the Government of India
for the purpose of such inquiry;
fo. -1 -imPathetically the question of improving facilities
rt A™1 education by providing suitable hostel accommodation
’ /ou "™ "™ican Native College at Fort Hare and otherwise

improving the attracfiveme cf the institution for Indians;

~"]I'* special steps under the Public Health Act for an
JWE? —.tig™tion into sanitary end housing conditions in and around
Duilin wnich will include the question of -

vi i h( appointment of advisory committees of representative
Indians; and

(1'/ th< limitation of tie sole of municipal land subject to
restrictive conditions.'
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ANNEX,Ri; ¢

J-:—- Corbett IStud, 01 th. .
for the degree of Master of Arts

ATk1ATED Fkif - V.
1927 1,655
1923 3,477
1929 1,314
1930 1,012
1931 1,961
1932 2,881
1933 1,493
1934 880
1935 492
1936 430
1937 232
1936 205
1939 121

1940 48



! rebates wvol.19 col.2725 <5 April 1952;

v0lnt Coawjnique 1972

£.E£1>::

a fuli , 'r“ that experience might suggest. The delegates had
~ ,.>ac.eim ia the Conference which was throughout

1"a cy 4 spirit of cordiality and mutual goodwill.

A consider that the — lc.sn Agresment has been a
pcver.u.. influence in foster r, friendly relations between thee and
rrey should continue to cc-o; e*ate in the coeimon object of
harmonising their respective interests in regard to Indians resident

-n the Union.

v a redoguises th?>-t the possible ities of the Union's set Bme of

assisted emigration to India are now practically exhausted owing to

the economic and climate conditions of India as well as to the fact
that 80 per cent cf the Indian population of he Union are now South -
Afr-can born. As n consequence tht possibilities of land settlement
outfide India, as already contemplated in paragraph 3 of the agreeteat,
have been further considered. 'ne Government of In ia will co-operate
with the Government of the Union in ex loring the possibilities of a
colonization scheme for settling Indians, both fro.-! India end from South
Africa, in other countries. 1In this investigation, wnich should t«Lwv
place dur,ng .he course of the present ye r, a representative of tho
Indian community in South Africa will, if they at desire, be aes-cinted.
As soon as the investigation has bees completed the two Govern™-.*ti % *o*.:?

consider the results of the enquiry.

ho other modifier tion of the agreei <mt is for the present coasid- red

necessary.'



1852
1852
1852
1854

1854
1854

1856

1858
1363

1:69

1869
1870

1571

1873
18724

1874

1875
1876
1876

1076
1877

1878
1881
1881
1882
1882

1882
1882

1884
1884

\1090J Cape Town

Jan. 17
April 1]
June 7?4
Jan. JO
Jan. 50
Feb. 23
July 29
Feb. 3
Jec. 9
Feb. 12
July 29
Aug. 9
Aug. 11
Aug. 5
July Q
Dec.5-24
Dec. 11
March 10
July 13
Vily 13
Aug. P
Mar. 12
Aug. 3
Aug. 27
June 22
vet. 7
No. 1
ivb. 27
May 17

Anreenent-, and
, «<QP W

Africar #oénventions,

Chronological List

Hi/<»r vonvention. Great Britain-Transvaal

settlers.

Preclamation. Migh Oomrissioner’s anproval of
foregoing.

Dptpatch. Secretary of Ctite's approval of
foregoing.

rr;5r L? council. Constituting the Orange River
Territory a distinct Government.

Letters Patent Do.

Bloemfontein Convention.
River Territory.

Act (British), Evidence in matters pending before
Foreign Tribunals.

Order in Council. Defining boundaries of Natal.

Letters Patent. Annexing part of Komansland to

Great Britain-Orange

Natal .

Convention of Aliwal North. Basutoland-Crange Free
State..

Tre.-ty. Portugal-Trm.-vaal Republic.

Extradition.
Annexation of Basutoland.

At British).
Act 1 Ape of Good Hope).
(Extract)
Act (British).
Proclamation (British).

Penguin Islands.
Convention. Great Brittin-trange Free
River Bridges.
Treaty. Portugal-TraJtievaal Republic *
Treaty. Portugal-!.:r'.a x Free -tote.
Memorandum of Agreement.
Further Memorandum. Do.
Act (Cape of Good Hope). Administration of Imperial
Extradition Acte of 1870 md 1873.
Ireclamation (British). Annexation of .Valfieh Bay.
Ionvent) on. Ire it Sritain-Trnnr:vnnl Herublie.
Act (British). Fugitive Offenders.
Act (Cape of Good Hope). To amerd Extr dition Acts,
Protocol. Portagel-Transvaal Republic. Exchange of
Ratifications of Treaty of I"'Z5,
Ordinance (Grange Free -t te). Extradition to Cape

of Gocd Hope.
Law (South African Republic).

of Good Hope.
Convention. Great Britain-South African Republic.

Supplementary Agreement (Railways)* Portu, al-South
African Republic.

Extradition. Amending Act of 1870.
Annexation of Icheboe and

tote. Orange

Extradition to Cape

Great BriInin-Crange Free State.
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1885
1685

1665
1886

I-86
1886

1886
1887

188?

1887
1888

1888

1889

1689
1889

1'v9

1889
1689

1889
1:89

J289
1890

1890
1890
1890

18%
1890

1890
1891

1891

1891
189.1
1891

Jan. 22
June 16
Aug, 5

Sept. 30
July 15

Oct. 22
Sept.-Nev.

cec .30
Aug. 15

Sept. 1

Sept. 1-7
June 11-20

June 30
Dec. 9

March 8
March 9

March 9
Hirch 9

tar.-Apr.

Mar.-Apr.
Mar*-Apr.
June 4-19
Oct. 29
Cct. 29

Dec. 1
Jan.

oo W

Jan. 3
June 12-
June 26

July 1
lept .11-' W

Nov. 21-2(

Jan.- eb.

March 20

May 5
May 9
Kay 14

361

Germany-South African Republic*
r—- / .ent. Great hritcn-Cemany. A-heres of -ectidn.

SO = 'vrr-*%e Jrfee State) . South-We;:tern Boun nry of
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South West Africa Constitution Act 42 of 1925.
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Status of the Union Act 69 of 1934.
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Supreme Court Act 59 of
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Thai Europe Tapioca Service Ltd. v. Government of Pakistan.

Minister of Food and Agriculture, Directorate of Agricultural
S*"pHes (Imports and Shipping Wing) . [1975] 3 All E.R. 96l
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The Hoop (1799) 1 C. Rob. 196,

The Odessa 1 B. & C.P.fe 174.
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R>mania 1950 I.C.J. Reports 65.
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No. 15.
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117272G) 1971 I.C.J. Reports 1:.
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Great Britain: 1883-4 B.P.S.P. vol. 75 p. 5.

1884 Supplementary Agreement between the South African Republic
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B.P.S.P. vol. 75 p. 636.

the South
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1902 B.F.S.P,

African Republic and the Orange Free State:
vol. 95 p. 160.
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of the waters of the Kunene River.
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lySI U.N.1.S, wvol. 248, p. 192: Simonstown Defence Agreement with
the United Kingdom.
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R*S meat with the Governments of the United Kingdom and Northern
Ireland.

T c 5 of 1967: Agreement with Switzerland for the
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the Consolidated Treaty Series, vol. 75 p. 96.

1901 Agreement between Great Britain and Portugal regarding
railway traffic and the recruitment of black labour: 1901-2
B.F.S.r. vol. 95,p. 931.

1922 Treaty of Alliance between Great Britain and Iraq: L.N.T.S.
vol. 35, p. 14.

1923 Pacific Halibut Fisheries Treaty (U.S.A. and Canada):
L.N.T.S. vol. 32, p. 9.

1926 Treaty of Alliance between Great Britain and Iraq: L.N.T.S.
vol. 47, p. 419.
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U.k.T.S. 15 of 1931.
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U.N.T.S. vol. 6, p. 144.
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1925 Treaty of Locarno: U.K.T.S. No. 28 of 1926; cmd 2764.

1929 international Convention and Protocol for the Suppression of
Counter £>itin> Currency: L.N.T.S. vol. 112, p. 371.

1929 Int. itional Convention for the Unification of certain rules
rel g to international carriage by air, signed atWarsaw:
L1 M vol. 137, p. 11.
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vol. 129, p. 177.

1931 Convention for the Regulation of Whaling: U.G.T.S. No. 11
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1936 London Naval Treaty: L.N.T.S. vol. 184, p. 115.
1939 Universal Postal Convention: L.N.T.S. wvol. 202, p. 159.
vol. 15,

1944 Convention on International Civil Aviation: U.N.T.S.
p- 295.

1944 International Sanitary Convention for Ae-ial Navigation:
U.N.T.S. vol. 17, p. 305.

1944 International Air Services Transit Agreement: U.N.T.S.
vol. 84, p. 389.
19/5 n"rter of the United Nations: text and commentary in

(oodrich, 1., Hambro, E. and Simons, A.P. Charter of the
f.d Nations: Commentary and Documents, 3 ed. New York:
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U.N.T.S V(@11' “rJv'leges and Immunities of the United Nations:
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Convention on Privileges and Immunities of the Specialized
Agencies: U.N.T.S. vol. 33, p. 261.

General Agreement on Tariff* and Trade: U.N.T.S. vol. 377,
p- 396.

Irotocol amending the Agreement for the Suppression of
Obscene Publications of 1910: U.N.T.S. vol. 30, p. 3.

Geneva Convention on Treatment of Prisoners of War: U.N.T.S.
vol. 75, p. 135.

Convention on Nomenclat *e for the Classification of Goods in
Customs Tariffs: U.N.'.S. vol. 347, p. 127.

Universal Postal Convention: U.N.T.S. vol. 364, p. 3.

European Agree at concerning the International Carriage of
Der.-‘erous Goods by Road, registered in 1968: U.N.T.S.
vol. 619, p. 77.

Convention on Offences and Certain Other Acts Committed on
board Aircraft: (1963) 2 I.L.M. 1042.

Vienna Convention on The Law of Treaties: (1969) 8 I.L.M.
679.

Hague Convention for the Suppression of Unlawful Seizure of
Ajircraft; (1971) 10 I.L.M. 133.

Convention for the Suppression of Unlawful Acts against the
Safetv of Civil Aviation: (1971) 10 I.L.M. 1151.
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Lords, Sessional B

South African Republic proclaimed as British territory (1877):
B.1.S5.P. vol. 68, p. 40; c. 1776, p. 152.

/S24  (July 1895): Dispatch from the Secretary of State for
the Colonies to the Governor-General of Canada, the
governor:) of the Australasian Colonies (except Western
Australia) and the Governor of the Cape of Good IL—pe.

Annexation of South African Republic (1900): B.F.S.P. wvol. 92,
p. 547; Cd.. 426, p. 1leo.

1901 Opinion of Law Officers on lapse of S.A. treaties: P.O.
Confidential Paper (7763), No. 30, Appendix No. 73.

Cd. 5745: 1911 Imperial Conference.

Cd. 900'"): 1918 Pari. Papers, War Cabinet Report.

Canada, Sessional Papers 1919, Special Session No. 41:
Correspondence and Documents Relative to the Representation
of Canada at the Peace Conference and to the Ratification

of the Treaty of Peace with Germany.
Cmd. 1987: Summary of Proceedings, 1923 Imperial Conference.

Cmd. 1988: Appendices to the Summary of Proceedings of the 1923

Imperial Conference.

md. 2768: Summary of Proceedings, 1926 Imperial Conference.

Cmd 3479: Report of 1929 Conference on the Operation of Dominion
legislation.

Cmd  3717: Summary of Proceedings, 1930 Imperial Conference.

nQ33) 28: The Development of the Machinery and

Methods of Separate Action in Foreign Affairs
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Proclamation 197 C.G. Extraordinary 2676 of 6 September 1939
declaration of war with Germany.

J .C. Smuts Statement in Reply on the Legal Aspects of the Case:
Principal Documents Relating to Consideration by the United
Nations General Assembly of the Representations of the
Governmet L of India on the Treatment of Indians in the Union
of South Africa (1947).

Proclamation 116 C.G. Ixtraordinary 27740f12 Junel940:
Dec’ ration of war with Italy.

Proclamation 210 G.G. Extraordinary 2971of8 December 1941:
Declaration of war with Japan.

Proclamation R. 151 G.G. Extraordinary 1156 of 25 June 1965
Re, . Gaz. 507: Extradition treaty with Rhodesia.

Proclamation 229 G.G. Extraordinary 2971 of 8 December 1941:
Declaration of war with Finland, Hungary and Rumania.

Proclamation 3 G.G. Extraordinary 2979 of 2 January 1942:
Declaration of war with Bulgaria.
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