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1. [bookmark: _Toc20820593]Introduction
This report focuses on one aspect of the 2014 Labour Relations Act Amendments. The Act was  introduced after many calls by scholars and the labour movement alike to address, inter alia, the exploitation of workers by Temporary Employment Services (TES), popularly known as labour brokers (as will be interchangeably used in this research report), and to ban TES.  These calls were the results of the exploitative practices and restrictions TES impose on workers and denying them their legislative rights.  The amending of the LRA in 2014 was also a result of the continuing industrial relations conflict between business and labour, with government constantly trying to balance the two.  While these amendments are fairly recent, they can be understood in the historical development of South African labour relations. South Africa has a history of contested labour relations because of the exclusionary labour legislation, which can be traced to have started before the Wiehahn Commission of 1979. It was the Wiehahn recommendations that allowed for the first registration of black trade unions that opened for a more inclusive legislation. However, this was just a step towards the embrace through recognition of black labour by the labour legislation in the country. Even after the recommendations of the Wiehahn Commission (Lichtenstein, 2013), many workers remained excluded and unprotected by the legislation, and it was in the early 1990s that the legislation sought to become more inclusive. Farm workers, public schools and college teachers, as well as the public service workers, came to be covered under the 1993 Education Act adopted by the Department of Education, and the Public Service Servants Act (Du Plessis and Fouché, 2012).  The first democratic Labour Relations Act (1995) was the first progressive piece of legislation governing employment relationships as the government consulted both the labour movement and business in drafting it. It was with the consultations at this time and agreements concluded thereof that labour brokering was to be regulated. The agreements concluded herein had unforeseen consequences for the labour movement. The demands of business always found a way around legislation to create categories of workers that remained precarious. Following the first democratic legislation, many workers remained vulnerable to exploitation, as the definition of an employee excluded many workers, and the LRA was then amended in 2002 as an attempt for the legislation to be inclusive. Temporary Employment Services came as a solution to bypass the definition of an employee. However, labour brokering needs to be contexualised, and cannot be understood outside the concept of precarity. 

Precarity, precariousness, casualisation, and informal work have come to characterise the modern form of employment. However, this section only gives an overview of precarity to contextualise labour brokering to which the Assign Case is anchored. The case of Assign Services vs the National Union of Mineworkers of South Africa was the benchmark case regarding labour broking and particularly the meaning of the term ‘deemed’ that is explored in this research report. The case started at the CCMA, but unlike many, it was the first and only case to reach the Constitutional Court. It is a case through which the deeming clause was settled by the courts as it has created confusion in terms of misinterpretation between business and labour.  This case further allows for the capturing of business and labours responses and perspectives towards the 2014 LRA amendments.  The central characteristics of the concept of precarious employment, as Guy Standing has defined it, are those found in workers employed by TES (Standing, 2011). For example, they lack job security, experiencing uncertainty, receive low wages, have minimal legislative benefits and protections, and are denied an opportunity to participate in union activities. The 2014 LRA sought to address these predicaments for labour brokered workers. However, the concept of precarity will be discussed in detail in the literature reviewed as part of this study.  

Casualisation has become a global trend to meet the demands of capital for competitiveness and unemployment.  As such, many companies, in trying to be competitive, have adopted casualisation to cut costs of employment and to avoid legislative requirements. Casualisation involves the use of non-standard forms of employment and externalization to which labour broking is a part. While non-standard employment goes beyond TES, this research report seeks to look deeper into Temporary Employment Service, alone, as it forms the basis of the Assign Case to which this research report seeks further insight. 

The fight against TES is protracted in the history of SA labour relations and came to be formalised in the post-apartheid South Africa as it is described to be the modern form of slavery. The Congress of South African Trade Union (COSATU) in the past 15 years has been vocal about the banning of TES. However, it has been criticised for not being firm on its standpoint against TES. Nevertheless, labour brokering has come under scrutiny in post-apartheid South Africa, and particularly following the 2002 LRA Amendments. While the South African battle against labour brokering intensified in the late 2000s, this is not a new phenomenon globally (Fine, 2006; Citizens Advice Bureaux, 2016).

The Congress of the South African Trade Unions has not been successful in its call to ban TES; instead, the governing party in its manifesto spoke of regulating the TES industry in 2009 national elections. However, Kenny (2007) argues that in the advent of formal democracy, the labour movement was consulted on the issue of TES and the contemporary forms of informalisation can be traced from subsequent agreements concluded. By way of international comparison, the Namibian government in 2012 took a firm decision to put an end to the exploitation of vulnerable workers by banning TES. However, the industry took to the international level to challenge the ban, and it was then later revoked and replaced with strong regulation, as the banning was found to be unconstitutional as it violates the right of labour brokers to conduct business as well as their right to freedom of trade. In South Africa over the past decade, there has been some industrial action and marches aimed at putting an end to labour brokers with the Labour Relations Amendments that have taken place (Benjamin, 2013).  

Although the 2014 LRA Amendments, which came into effect in 2015, caused controversy, and have been subjected to courts’ interpretation of the actual meaning of the terminology “deemed”, the latter has led to so-called “lawfare”. This research is aimed at providing responses of TES to Section 198 of the 2014 LRA Amendments. The Assign Case will be explored in detail to understand such responses. As the history of South African labour relations helps us understand the contemporary labour climate and the development of labour relations in the country, this case will help us with a way forward, as it will expose the weaknesses in the law and labour relations. It is important to note that this is a socio-legal study. 
 
The next chapter? examines the literature that helped in mapping out this research. The fragmentation of work is at the center of this topical issue, and it is also pertinent to explore the triangular employment relationship. Employers have used various ways to reproduce cheap labour by novel means. Central to the development of the South African legislation has been organised struggles of workers against this reproduction of cheap labour while litigation has been used by employers to challenge the power of organized labour to maximise profit. Litigation has subsequently been used by both sides to further their respective interests, in the form of so-called ‘lawfare’ (Luban, 2010). The Assign Case, as an example of such lawfare from the case’s origins in the CCMA to the Constitutional Court. 

Following a review of literature, I discuss the methodology used, and present findings, followed by a summative conclusion. This research sought to address the following question: How have Temporary Employment Services (TES) in South Africa Responded to the Labour Relations Amendment Act’s Regulation of Labour Brokers? A Study of the Assign Case.


2. [bookmark: _Toc20820594]Literature Review

To investigate how labour brokers have responded to the 2014 LRAA, it is important to understand the context in which these operate, how they operate and why such research is necessary. This chapter discusses the body of knowledge by different scholars to help us understand the most important dynamics in the industry in which TES/labour brokers operate but also to understand the broader context of the South African labour relations. Mostly, the body of literature looks at the exploitative nature of TES to workers and these are discussed below. It will be clear from the discussion below that the voice of TES was necessary in order to better understanding of the South African labour dynamics. I first discuss how fragmented the labour market is and how the labour legislation has developed over time to balance different powers between workers and employers in regulating our labour relations.  I then discuss the triangular employment relationship and arguments for and against such a practice. The discussion will the elaborate on TES as well as the international perspective on TES.  I will then discuss lawfare as it provides important power imbalances and also contribute to the development of legislation.  The Assign vs NUMSA case is finally discussed for contextuality as it provides important basis for this research.
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2.1. [bookmark: _Toc20820597]Fragmented Labour in South Africa 
Temporary Employment Services/Labour broking can be traced as far back as 1652 (Joubert and Loggenberg, 2017), providing a solution to businesses that sought to increase profits by the employment of low and semi-skilled workers for lower wages. South Africa has a history of fragmented labour, where capital has always had a way to divide workers. The fragmentation of labour in South Africa is commonly held to be a product of globalisation that brought flexible labour into the workplace. Moreover, colonialism and early apartheid also divided workers, according to race and gender. Since the introduction of the first democratic labour legislation in the country, the problem of fragmentation remained. The problems of flexibilisation can be found in the works of labour scholars, who looked deeper into how such forms of employment affected the daily lives of workers in the non-standard forms of employment (Kenny 2007 and 2009; Theron 2003). Unlike during apartheid, when workers were divided along racial and gender lines, contemporary workers have come to be divided in terms of permanent workers – who enjoy labour legislative benefits and security – and non-permanent workers who do not enjoy such benefits and are subjected to inhumane labour practices. While the gender divisions were prominent in the past, they remain a factor today, despite new laws prohibiting gender discrimination. Flexible labour is often termed casual, informal or precarious labour, and all do not meet the International Labour Organisation’s definition of decent labour and standards. The burden of costs are often shifted to workers from employers, and the flexible labour terms themselves contain some negative connotations in the workplace, as they refer to those who have limited or no rights in the workplace, when compared to permanent workers who enjoy certain benefits such as permanent employment and job security, provident fund, union representation and skills development etc. Formally, they carry the status of the “other”, meaning that they are not considered to form part of the legitimate workforce, and are often called ‘shuttles’ by Shop Stewards or amagundwane by permanent workers during strikes, as they are used by employers to threaten and undermine strike action (Aufderheied et al., 2013; Arnold Bongiovi, 2012; Kalleberg and Hewison, 2013). As Kenny (2007) shows, workplaces are riddled with tensions between these respective groups of workers, who do not trust one another. Non-permanent workers often find the attitudes of permanent workers derogatory as the term amacasual often denote the other with less legitimacy in the workplace; and permanent workers find non-permanent workers to be a threat to their employment, where they undermine their efforts to bargain because they work for lower wages during strikes. Non-permanent workers are, for their own part, afraid to strike because they are easily replaceable. The vulnerability of non-permanent workers often forces them to accept work as it is offered, and are often told to report to work during strikes by employers, thus, exacerbating the tensions in the workplace.  Furthermore, due to high unemployment in the country, workers often seek to protect their jobs, and this often leads to employers opting for so-called scab labour, instead of facing the demands of their regular workers.  

Labour fragmentation has come to be used by employers (client companies) to disarm and weaken worker mobilisation. The desperation and different interests of the workforce forces these workers to underbid one another, so as to secure the continuous renewal of contracts of employment on the part of the non-permanent workforce; and to protect their work against casuals who are perceived on the part of permanent workers to want to steal their jobs away from them (Kenny, 2007).  

While many informal workers constitute the youth, who are new to employment, Kenny (2007) shows that flexible labour can also comprise the deployment of permanent labour force that will be employed in non-permanent positions, with reduced benefits. Dickinson’s (2015) research on Post Office South Africa opens with a salient image, showing striking workers holding a placard stating “15 Years as Casuals Black Managers. How Can You Be Happy!!!”, where during this period, the workers in question had been working side-by-side with permanent workers, despite receiving lower wages than those that conduct similar work, while given a different employee status (Dickinson, 2015).  
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[bookmark: _Toc20820601]The Development of Legislation
South African labour legislation developed over a series of changes that first recognised black people as workers, followed by the recognition black trade unions, however, more progressive and inclusive pieces of legislation were introduced in the early 1990s, during the period towards the regime transition.  

The 2014 LRA Amendments and the developments to labour legislation throughout South African history, as discussed above, are the result of globalisation that encouraged competitions, which meant the transition of companies into multinational corporations to remain competitive in the changing nature of global markets. Part of this attempt to beat out the competition was by companies moving to countries with less strict regulations such as Swaziland and Lesotho, but also South Africa despite the relatively stronger labour legislation. Further developments to the changing labour relations, and responses from unions and workers alike, also prompted the developments of the labour amendments, while globalisations and competition resulted in companies taking all possible measures to reduce costs to the company, where labour brokering became a solution. In the past 15 years or so, The Congress of South African Trade Unions (COSATU) has become vocal about banning TES, without success, where instead the governing party on its manifesto spoke of regulating the Temporary Employment Services industry in 2009 national elections. The Namibian government in 2012 took a firm decision to put an end to exploitation of vulnerable workers by labour brokers. In South Africa over the past decade, there has been some action aimed at putting an end to TES, with the labour relations amendments that have taken place (Benjamin, 2013). The 2014 LRA amendments that came into effect in 2015 caused controversy and have since been subject to the courts’ interpretation of the actual meaning of the term “deemed” as in the Assign Case. This research is aimed at providing the responses of labour brokers to the 2014 LRA Amendments of Section 198. The Assign Case will be used to expose some of the major responses to the 2014 LRA amendments. 

While steps towards inclusive legislation can be traced as far back as the late 1970s with the Wiehahn Commission recommendations, the focus of this research is early 1990s pieces of legislation, during the negotiated settlement and the transition towards a democratic South Africa. It was these pieces of legislation that showed the benefits won by the labour movement accumulated over the course of apartheid, as many workers came subsequently to be legally recognised by, and came to enjoy the benefits of South African law (www.jutalaw.co.za). In 1995, the first democratic labour legislation was adopted, with subsequent equality and better conditions for workers for all workers and many workers became protected (Labour Relations Act, 1995; Basic Conditions of Employment Act, 1997; & Employment Equity Act, 1998).  Beyond the labour related legislation that was passed to regulate labour legislation, Section 23 of the South African Constitution further sought to protect “all” workers, despite the category/status of their employment (The Constitution of the Republic of South Africa, 1996). The benefits of such progressive pieces of legislation were, however, short-lived, as capital responded by sabotaging the gains of the labour movement through casualisation, labour brokering, outsourcing, automation and restructuring. Casualisation involves the reduction of permanent and expensive workforce to flexible workforce, such as short-term contracts and part-time employment to accommodate the needs of business. Labour brokering became the commonly used form of flexibility and cheaper form of labour that is regulated through a triangular employment relationship, and this form of employment diverges from the formal and standard employment relationship (Theron, 2003). As discussed above, the 1995 LRA became the most inclusive piece of legislation in the dawn of South African democracy in its development.  However, its benefits fell short. Section 198 (1) (a) and (b) did not provide restrictions in terms of length of service nor to what extent someone could work under TES.  This left many workers being employed by TES to work for clients for many years without any job security and benefits.  Section 198 of the 1995 LRA only defined what TES is and without providing restrictions on abuses and exploitative practices of workers by both TES/labour brokers and client companies.  According to Section 198 of the LRA (1995; 165), Temporary Employment Services is defined as “any person who, for reward, procures for or provides to a client other persons- (a) who renders services to, or performs work for, the client; and (b) who are remunerated by the temporary employment service”. While the definition is clear, it allows workers to remain in insecure employment contracts and become vulnerable to unfair labour practices due to lack of accountability by both the broker and client. Triangular employment relationship, to be discussed below, became the norm for employers who wish to reduce costs at the expense of the workers. Following the response of markets to restructure and employ workers on precarious employment, thus, leaving workers more vulnerable due to loopholes that precarious, as well as the calls by the labour movement, primarily, to ban labour broking, it was necessary for the government, labour and business to look into the matter as it caused continuous conflict in the workplace. 

Since the passing of the first pieces of legislation under formal democracy in South Africa, there were subsequent amendments to the labour legislation that sought to address its weaknesses. The 2002 amendments, Section 200A, came about as a result to solve the employee definition question, as companies had sought to deny accountability for workers, because such workers were employed by persons/entities other than client companies. This was because of the restrictive definition of an employee that sought to limit employment relationship only in terms of remuneration and assisting in carrying or conducting the business of an employer. This definition excluded independent contractors (Labour Relations Act, 1995).  The definition was bypassed by employers, as they argued that certain workers are employed by other persons/entities, rather than being employed directly by them. In attempting to solve the employment issue, Section 200A of the 2002 LRA amendments introduced the rebuttable presumptions (Labour Relations Act, 2002). If any of the presumptions applied to any worker, then the onus rested on the employer to prove that such worker was not in fact their employee. This provided a bargaining chip for workers, as at least one or more presumptions always apply. However, employers inevitably sought and found loopholes in the law as they could argue that such workers are employed and paid by the labour broker. This issue was to be revisited again with the 2014 LRA amendments, that sought to regulate labour brokering, becoming central to the disputes around exploitation in the workplace. In this paragraph, I have used the term employee as defined in terms of the Labour Relations Act, and a worker as anyone who is involved in an employment relationship of any kind, that is, with or without a definite employer. Nevertheless, this research will henceforth use the two terms interchangeably, as the focus of this research report is to examine the case of Assign and the 2014 LRA amendments. In this case, it is necessary to move beyond the definition of an employee, to explore the term and regulation of Temporary Employment Services. 

Throughout the developments in ‘post-apartheid’ labour relations, there was strong criticism about TES/labour brokering leading up to the 2014 LRA amendments. This criticism stood as a result of workers doing the same work, under one roof, but the client’s own employees being paid more than the others (labour broker/TES employees). Following the amendment of Section 198, provisions are put in place to restrict TES to three months but with some exceptions for a longer period or difference in pay and Section 198D provides such applicability of Section 198A-C. Some of the applicability for difference in pay include seniority, experience or length of service, merit and quality of work but also opens possibilities for such agreements to be concluded by Bargaining Councils. Moreover, a worker’s contract could be extended until the project is done if such employee was employed for a project work (Labour Relations Act Amendments, 2014). Before such amendments, there was a joint sitting at the National Economic Development Labour Council between government, business and labour to debate such amendments.  The details on the period agreed upon and the arguments of different parties to the LRA debate prior to 2012 as well as the final and effecting of the amendments are discussed in the findings chapter, as explained by Angela Dick (Dick, 2018).  As defined in the 2014 LRAA Section 198A, Temporary Employment Services (TES) refers to “work for a client by an employee- (a) for a period not exceeding three months, (b) as a substitute for an employee of a client who is temporarily absent or (c) in a category of work and for any period of time which is determined to be temporary service by a collective agreement concluded in a bargaining council, a sectoral determination or a notice published by the Minister, in accordance with the provisions subsections (6) to (8)” ( LRA, 2014:34). The 2014 LRA amendments restricted temporary employment to three months, with a few exceptions placed on extended period of temporary employment, as well as restrictions applicable to Section 198. According to the amendments, full rights and benefits would be extended to all employees after three months of employment, and should be treated no less favorably than permanent employees. The 2014 LRA Amendments sought to extend rights to categories of workers that required protection from the law, i.e., TES, part-time, and contract workers.  

On January 1st 2015 the LRAA came into effect after a long struggle by trade unions in calling for the ban of labour brokers. COSATU in 2012 led a march calling for the ban of labour brokers, which subsequently influenced the drafting of the amendments. 

Section 198A of the LRA states that a TES is a service provided by any person who does not work for more than three months for a client company. The TES/labour broker employee ought to work as a substitute for an absent permanent employee of the client, maternity leave replacements, and where sectoral or collective agreements permit a prescribed short period (Grogan et al., 2015). 

Section 198A of the LRA states that the labour broker employee is employed by TES for a period not exceeding three months or as substitute worker. After three months, the client becomes the employer of such employee, and the employee may not be treated on less favorable terms compared to the permanent employees of the client, unless there is a justifiable reason for the difference in treatment. Should the TES or its client terminates an employee services with an aim to avoid the law, it will be treated as an unfair dismissal (Du Toit et al., 2015). 

Section 198B focuses on fixed term contracts. This section also prohibits the employment of workers to a period exceeding three months, and advocates that should this period be exceeded, that the worker must be treated equally to the employees of the client. If the period of employment exceeds the three-month period, the employer must provide a justifiable reason to allow a longer contract, provided that the work that needs to be performed has a limited period. Should there be no justifiable reason for making a temporary employee exceeds three months of work, the employment of the employee will be deemed to be indefinite (Du Toit et al., 2015). 

Section 198C defines a part-time employee as any employee who is paid entirely or partly according to the number of hours worked, and who works less hours compared to a full-time employee. Like all the other mentioned sections, the employer may not treat the part-time employee on less favorable terms compared to the permanent employees of the employer (Du Toit et al., 2015). Section 198D states that the purpose of Section 198A-Section 198C on justifiable reason simply means that the differential treatment can only happen on certain grounds, but not limited to experience, seniority, length of service rendered to the company, or quantity or quality of work performed, and merit. In the past, a contract worker could only approach the Labour Court for unfair labour practices (Du Toit et al., 2015). However, section 198D now enables contract workers to take their case to the Commission for Conciliation, Mediation and Arbitration (CCMA) for arbitration. Labour inspectors may also enforce legislative compliance on both the labour broker and its clients; moreover, those employees who are hired must be provided with written particulars of their employment that comply with section 29 of the BCEA (Grogan et al., 2015).
[bookmark: _Toc20820602]The Triangular Relationship
The triangular relationship is made of three parties, namely the client or end-user, the TES/labour broker, and the worker. The end user/client externalises part of its work to the labour broker, and the labour broker provides the client with labour. The labour broker acquires labour for the client, and the labour broker and the client are bound by a commercial contract (location conductio operarum) that they mutually enter into. The labour broker enters into an employment contract (location conductio operis) with the worker (Du Toit et al., 2015). The workers of the labour broker are placed at the workplace of the client, or where the clients require their labour. The labour broker is the sole employer of the placed workers, and as such is responsible for the remuneration of the workers (Wright, 2015). In practice, the contract of employment is not always in writing, but it can be verbal and tacit (Grogan et al., 2015). The location conductio operis is usually set according to the period the end user requires labour (Du Toit et al., 2015). The labour broker in turn invoices the end user for services and work concluded by the labour broker employee. The end user has no contract with the placed employees of the labour broker, although placed employees of the labour broker are being supervised by the end user employees (Du Toit et al, 2015). The tools of trade that are used at the workplace can either be provided either by TES or the client company. The triangular relationship is often confusing to most employees, as they often think they are employees of the end user, and when issues of unfair dismissals arise, they often challenge the end user, rather than the labour broker (Du Toit et al, 2015).  Figure 1 illustrates the triangular relationship. 

Figure1: The Triangular Relationship
[image: ]
      Source: Grongan et al. 2015
It has proven to be a difficult task to quantify the actual number of labour broker employees in South Africa. Scully (2015) estimates that about 42% of people employed in South Africa are subjected to precarious work. Bezuidenhout (2017) posits that there are about 3.3 million workers employed by labour. The National Association of Bargaining Council in 2010 reported that there were about 780 000 workers employed by labour brokers. The research arm of COSATU, NALEDI, stated in 2012 that there were about three million workers employed by labour brokers (Dickinson 2017). 

[bookmark: _Toc20820603]Background to the LRA Amendments
Different reactions were expected among workers, unions, labour brokers and businesses with regard to the amended LRA. Unions, NUMSA and COSATU, have been opposed to, and called for, the banning of labour broking. In 2012, COSATU organised a march against e-tolls and labour broking.  In their statement, the Union described labour broking and the e-tolling system as “products of a neo-liberal offensive by capital to accumulate at the expense of the South African working class” (Gilili, 2018). Moreover, the South African Municipal Workers’ Union (SAMWU) also organised a march in 2018 motivating for the Buffalo City Municipality to absorb temporary workers, whom SAMWU say have worked for the municipality since 2007. In a statement to the newspaper, as cited by Chris Gilili (2018), Zola Capucapu said “We want the municipality to absorb workers and make them full time employees. We have people here who have been temporary since 2007.” In marches against labour broking, the issue of exploitation of workers by the labour brokers is often emphasised. At the SAMWU strike, Capucapu revealed that “Some temporary workers get paid R120 a day without any benefits from the municipality” (Gilili, 2018). While low wages and benefits tend to be central in arguments against labour broking, work conditions are also important. Capucapu, in a statement to the newspaper noted that “…workers who clean the municipal toilets are not properly supplied with gloves and detergents for cleaning” (Gilili, 2018). The opposition to labour broking has not only been from the unions but likewise, and by and large, from the labour scholars. This was confirmed by labour scholars such as Harvey, Finnemore and Joubert as well as Paton, in Joubert Loggenberg (2017).  The calls for an end to labour broking existed due to the exploitation and rights denied to workers by labour brokers and client companies. Moreover, due to shorter contracts, labour broker workers are often not afforded a chance to develop new skills. Even prior to the 2014 LRA amendments, there were still calls of the banning of labour brokers, with NUMSA showing signs of “Ban Labour brokers” in most of its marches.  

On the other hand, labour broking has a long-standing issue of contestation in our country. Labour scholars and unions alike have criticised the operation of the labour brokers, as its practices have, for a long time, had a negative impact on those workers they place to their clients. Temporary Employment Services were accused of exploitation of workers, as well as trading them as though they were commodities (Rees interview, 2019). This is not a new phenomenon, as discussed in the introduction to this chapter. COSATU, in 2015, again called for the banning of TES, but was criticised by the African National Congress’s (ANC) head of economic transformation, Enoch Godongwana, and the Minister of Labour, Mildred Oliphant. Enoch Godongwana argued that banning labour broking would be detrimental to economic growth, and it would be unconstitutional to prohibit persons to run a business (Letsoalo, 2015). Three days before the criticism of Enoch Godongwana, the Minister of Labour had accused COSATU of having double standards to the issue of TES, where COSATU was reneging from its position when it had agreed that TES can continue to operate.  She went on to say that some leaders of the union benefiting financially from the business as some of the companies that they partnered with are using TES (Letsoalo, 2015). On the same point, Gqoba argues that even the 2014 LRA amendments could provide a compromise between the two extremes, however, there is also a political aspect to it, as some government officials benefit directly from TES (Interview, 2019).  

Unions and scholars were not the only ones calling for the banning of TES and critiquing how it operates.  On the other hand, we have the Casual Workers Advice Office (CWAO). The CWAO played a crucial role in the battle against labour broking, where also, in the Assign Case, primarily by providing practical experience to the Constitutional Court as amicus curiae as the CWAO had been helping workers with similar cases. The importance of the CWAO Case to this research is that it provides further examples of the responses of TES to the 2014 LRA amendments that are not evident on the Assign Case.  The Casual Workers Advice Office provides varying cases on the different tactics used by labour brokers and their clients to avoid the implementation of the new rights for workers. 

Schroeder is the Coordinator and Director of the Casual Workers Advice Office.  This office was founded in 2011 with the clear purpose of recruiting and assisting labour broker workers as they were not sufficiently organised. Before he founded the Office, only the General Industries Workers Union of South Africa (GIWUSA) had attempted to organise these vulnerable workers. Before the LRA Amendments of 2014, labour broker workers had always wanted permanent employment, and upon the passing of the LRA Amendments in 2014, they started campaigning on these amendments in early 2015. They first started by making workers aware of the LRA amendments, creating pamphlets for distribution and encouraged workers to mobilise around them. The CWAO, he argued, probably referred most cases to the CCMA, and by September 2015, the Labour Court issued a judgment on the Assign Case. The judgment became a setback for workers, and had a direct impact on CWAO as workers who had been attending bi-weekly meetings at CWAO, and had cases at CCMA around the LRA amendments (Schroeder interview, 2019). 

The CCMA had interpreted the deeming provision the way CWAO had interpreted it. In about those 7 months, they had referred cases to the CCMA, they still wore labour broker uniforms, were denied benefits, and their wages remained unchanged. However, “it was interesting how quickly workers changed their minds despite the low morale following the Labour Court judgment on Assign vs NUMSA” and persisted to fight (Schroeder interview, 2019).  Part of this reason is due to the worker education and organisation education they receive at CWAO. CWAO then applied to be a friend of the court in the Labour Appeal Court and was granted since it had experience in dealing with such cases (Schroeder interview, 2019). It was clear, Schroeder argued, that someone was going to take this case further to Labour Appeal Court, and on to the Constitutional Court, where if NUMSA and Assign had not done so, then CWAO would have. The details of this case are discussed on the Assign Case study in section 4. As noted previously, it is important to include it here, as this case provides insight into the actual responses of labour brokers as they encountered them at the CCMA and Labour Court.

[bookmark: _Toc20820604]Arguments For, and Against, Labour Brokers
The LRAA amendments received mixed reactions from labour movements, business, and labour brokers alike. This is in part since the three parties will be directly affected by the amendments. Labour movements were elated by the LRAA and saw it as a victory towards the ILO vision of universal decent work. Labour brokers did not receive the LRAA amendments well, and this is evident where the director of Assign Services Sean commented by saying the amendments were tantamount to the banning of labour brokers (Smith, 2018). 

South Africa’s transition to democracy opened opportunities for businesses with rich resources to invest in the economy of the country. Bhorat, Cassim and Yu (2016) argue that because of relatively little literature on labour brokering, the contributions of labour broking to the economy, welfare and employment of the youth is often overlooked in the country, where it is seen to be alleviating poverty through job creation. They argue that the 2014 LRAA, and attempts to remove labour broking, will have a dire impact on the youth, where it results in job losses. This argument was supported by Business Unity South Africa (BUSA), who further concurred that it is difficult to retain permanent employment and labour broking has come to address such issues by providing flexible labour to remedy poor economic growth and poverty (Joubert and Loggenberg, 2017). Some TES companies were opposed to the amendments, due to perceived costs for their companies as they would effectively need to employ and train new staff every three months; and would push for the need for the drafting of new guidelines and policies (Joubert and Loggenberg, 2017). Moreover, it was argued that these amendments would lead to job losses.

Temporary Employment Services is not an issue unique to South Africa. It has also been opposed in Namibia, where it is accused of paying poverty wages, forcing workers to accept harsh working conditions, and for unfair treatment of workers (Joubert and Loggenberg, 2017). The reasons against labour broking are similar in many countries. Many labour broker workers do not enjoy the benefits given to permanent workers and are denied participation in union activities. NUMSA and COSATU are known for their strong opposition to labour broking, accusing it of slavery-like practices, treating workers as if they were commodities. While TES industry is argued to be creating employment opportunities, the labour movement opposed that arguing that labour brokers do not actually create jobs, but place workers in already existing jobs (Joubert and Loggenberg, 2017). Above and beyond this, workers do not enjoy job security, due to the precarity of their status, and are further denied an opportunity to develop skills, because they are employed on short-term contracts. Kenny (2007) also provides an insight into the daily experiences of casual workers and the humiliation they endure from management, colleagues who are permanent, and customers who undermine them, as well as the lack of clarity as to their job descriptions, which may change from day to day. Temporary Employment Services has been used to divide the workforce, and weaken the union activities, where employers would make use of so-called ‘scab labour’, mostly sourced from TES, when workers of the client go to strike.  Labour broking has historically been criticised for its practices of administering low wages and overlooking unfavorable working conditions for workers. Bhorat, Cassim and Yu, (2016) have noted that it trades workers as though they were commodities not unlike the way in which this would be done by human traffickers, and as paying workers slave wages (Bhorat, Cassim and Yu, 2016). The labour movement has held marches against labour broking, as many labour broking employees are prohibited and discouraged by clients of labour broking and labour brokers from joining unions or participating in strikes.

[bookmark: _Toc20820605]What is a Temporary Employment Services (TES)/ Labour Broker?
There is no clear guide as to when was labour broking introduced in South Africa. However, Joubert and Loggenberg state that labour broking can be traced as back as far as 1652, and Theron et al. (2005) argue that temporary employment services emerged during the 19th century in South Africa’s mining industry. However, South Africa first introduced the concept of labour broker into its legislation in 1983 through the amendment of the 1956 Labour Relations Act (LRA), according to Budlender (2013). Nevertheless, the history of South African socioeconomic relations has always been fragmented in terms of class and race (Van Onselen, 1990), and Wolpe (1988) shows how capitalism and pre-capitalist modes of production always ensured access and use of cheap labour in South Africa. According to the Labour Relations Act of 1995 Section 198 (1), a Temporary Employment Services is defined as “any person who, for reward, procures for or provides to a client other person (a) who perform work for the client, (b) who are remunerated by the temporary employment services” (LRA, 1995). Dickinson (2017) argues that labour broking or TES is a contemporary way of externalisation, where an employee is involved in a triangular relationship that involves the broker being the main employer, the client being the user, and the employee who is hired by the labour broker to render services to the client. Dickinson (2017) further argues that the three parties, being the client, the labour broker, and the employee are involved in a triangular relationship. In this relationship, the labour broker after placing the employee at the clients place, the client supervises the employees of the labour broker, and the representative of the labour broker provides disciplinary action and payment towards the employees. The 2014 LRA amendments defines TES as work for the client by an employee for a period not exceeding three months, or a substitute for an employee of the client, who is temporarily absent or in a category of work (Jorge, 2017).  
 
Externalisation is the modern-day mechanism by which companies increase their profits (Dickinson, 2017). Dickinson (2018) argues that externalisation gives employers an opportunity to avoid labour legislation. Budlender (2013) argues that externalisation is conducive for employers in the recent economic recession, as it allows the employers to cut cost without transgressing the labour laws, where once the economy picks up, the very same employees are taken back. This is the case because employers or the client take on less responsibility for the employees provided to them by the labour brokers. Externalisation is a “process of economic restructuring, in terms of which employment regulated by an employment contract is being displaced by employment that is regulated by a commercial contract” (Buzuidenhout, 2003, p. 4). Externalisation is different from casualisation, since it leads to the decrease of the number of employees employed by the main company (Theron & Godfrey, 2000). The rise of labour broking and externalisation is ultimately the result of the rise in globalisation, which promoted the fragmentation of the labour market (flexibility) towards the end of the 20th century (Godfrey, 2009).

The LRA 2014 amendments give a clear definition of a Temporary Employee Services or labour broker. The LRA defines a TES/labour broker as any person or institution who provides a client another person to work for the client and compensated by the labour broker. The International Labour Organisation provides member states with guidance as to the regulation of TES/labour brokers.

[bookmark: _Toc20820606]The International Labour Perspective   
This section will give an international perspective of labour regulations by using the International Labour Organisation (ILO) Private Employment Agencies Convention of 1997 No 181. The ILO provides guidance to member states on labour regulations and labour standards to achieve universal decent work.

The ILO is an international arm of the United Nations (UN) regulating labour policies and legislations for its member states. South Africa has not yet ratified the International Labour Organisation (ILO) Private Employment Agencies Convention of 1997 (No. 181) (Budlender, 2013). The preamble of the convention acknowledges the role of private employment agencies or labour brokers in South Africa, in terms of the labour market. It also notes the necessity to protect workers against abuse, exploitation, guarantees the rights of freedom of association, and to promote collective bargaining and social dialogue (Budlender, 2013).

Article 2 of Convention No.181 gives authority to member states to decide whether they want to use private agencies or not. It states that member states can reach the latter decision by consulting with employer representatives and workers representatives. Article 5 requires member states to actively play a role in promoting freedom of association for workers employed by private agencies, and equal treatment of employees working in the same environment. In South Africa, employees employed by labour brokers have often been denied the right of freedom of association (Dickinson, 2017). In practice, labour brokering companies prohibit their employees from joining trade unions, for example in the case of the South African Post Office workers, who in one instance were not allowed to have a union representative representing them in a disciplinary hearing (Dickinson, 2018). The 1996 South African Constitution Section 23 guarantees all employees the right to fair labour practice, the right to form and join trade unions, the right to strike, and the right to participate in trade unions activities (South African Constitution, 1996). The LRA derived its right of employees from the South African Constitution, and extends them by granting employees the right of freedom.  

The South African LRA along with the Employment Equity Act (EEA), Basic Conditions of Employment Act (BCEA), and Skills Development Act (SDA) promotes the ILO Convention requirements, although the private agencies/TES in South Africa do not observe the requirements. The latter argument is supported by the SAPO debacle of poor working conditions (Dickinson, 2017). The ILO requires that employees of labour broker be treated in the same way as the employees of the client. Member states of the European Union apply the principle of equal treatment after 12 weeks of employment (ILO, 2010). In 2006, South Korea adopted the principle of equal treatment of regular and precarious employees (Benjamin, 2013). China in 2007 legislated that labour broker agencies employees be compensated equally to those of the client (Benjamin, 2013). South Africa has fallen short in implementing the principle of equal treatment of employees doing the same work as shown in Dickinson’s (Dickinson, 2018). This is visible in the case of SAPO TAS employees, who were paid only R2000 rand, while SAPO permanent employees earned R8000.00; they also had union representation, while the TAS employees were not allowed to join (Dickisnon, 2018).  Another example that demonstrates the outright bad working conditions that labour broker employees work under is the case of LSC Massacre employees, who are placed at Heineken’s Sedibeng brewery in the Vaal.

In conclusion, the aim of the ILO is to provide guidance on member states regarding accepted international labour standards. The ILO does state that member states have the liberty to use labour brokers or TES if these agencies comply with the labour standards of providing decent work. The LRAA share some similarities with the ILO Convention. 

[bookmark: _Toc20820607]Lawfare 
Dickinson (2018) argues that the courts have turned into a battlefield for the implementation of the 2014 LRA amendments. This is evidenced by the Assign Case between NUMSA and Assign Services, which started at the Commission of Conciliation Mediation and Arbitration (CCMA), Labour Court (LC), Labour Appeal Court, and later the Constitutional Court (CC). The legal battle between NUMSA and Assign Services has revolved around the interpretation of the terminology ‘deemed’.  The details of the case will be discussed in-depth below, as a case study. Lawfare has been used by labour brokers as a tactic to delay the implementation of 2014 LRA amendments. The amendments covered many other issues, but for the purpose of this paper, I will focus on the following changes that came into effect January 2015 namely: (a) Client and TES are jointly and severally liable if the TES contravenes the BCEA of 1997; (b) TES employees working for the client in excess of three months and paid less than the threshold amount of R205 433.43 per annum, where the client will be deemed as the employer of the placed employee; (c) once the placed employee is deemed to be the employee of the client, he/she must be accorded the same treatment enjoyed by the employees of the client, unless there is a strong existing reason that makes the client treat the employee differently; (d) the TES employee after three months automatically get transferred to the client and the client becomes the sole employer, which automatically cancels the contract between the TES and the employee (Grogan et al., 2015). 

The amendments will give employees of TES, once ‘deemed’ the employees of the client the right for equal treatment as envisaged by the ILO Convention 181, the liberty to institute legal processes against the client, who becomes the employer if it contravenes the law. The purpose of the 2014 LRA amendments, as stated in the Bill’s memorandum, was to provide protection of vulnerable workers or labour broker employees from exploitation. It was also to protect employees from job insecurities and to improve their wellbeing (Grogan et al., 2015). Namibia was the first country in Southern Africa to take a firm stand against labour brokers, legislating that all persons except independent contractors who work for a client and placed by the TES or labour hire, are understood as employees of the client, or end user enterprise (Benjamin, 2013). Namibian labour legislation did not go unchallenged and was subjected to courts and parliament for rewording. South Africa in turn seems to be aligning itself with and/or adopting the approach of Namibia towards the goal of achieving universal decent work.  

In conclusion, the use of law and courts as a delay tactic has become the order of the day for companies and individuals who fail to comply with the law. The law has been used as an instrument in the attempt to deter progress of universal decent work that the South Africa government is seeking to achieve. Assign Services saw the use of courts as a battlefield as an effective mechanism in preventing the LRAA from being implemented.  

[bookmark: _Toc20820608]The Assign Case 

The Assign Case was a legal battle between NUMSA and Assign Services that is currently with the Constitutional Court of South Africa, and provides a response of TES/labour brokers to the 2051 LRAA.  The Assign Case is a test case, where the decision of the Constitutional Court will provide a proper interpretation of the word “deemed”, which is currently central to the Case.

Assign Services (Pty) Ltd. has a commercial contract/Locatio Conductio Operarum with Krost Shelving (Pty) Ltd. and had placed about twenty-two employees. Krost Shelving has its own permanent employees, of which 80% are members of NUMSA, and who work with the employees of Assign Services (Assign Services Founding Affidavit, 2017). Soon after the 2014 LRAA came into effect, NUMSA engaged Krost and Assign about the amendments and demanded that the 22 Assign employees be employed by Krost after the lapse of the three months period stipulated by the LRA (Assign Services Founding Affridavit, 2017). The twenty-two employees have been placed with Krost continually for a long period of time. On the 1st of January 2015, the LRAA came into effect, and by 1st April 2015, according to section 198A, employees working for TES/labour brokers after three months of continual employment become employees of the client, which in this case is Krost Shelving.

NUMSA approached the Commission for Conciliation, Mediation and Arbitration (CCMA) for assistance. The CCMA under Commissioner Abdool Carrim Osman issued an award in favor of NUMSA, stating that the Assign employees were now employees of Krost, since they were employed for more than three months, where Krost becomes the sole employer for the Assign employees (CCMA NUMSA vs. Assign Services, 2015). Sarah Smith, a columnist in the Mail and Guardian, has argued that the CCMA rejected the dual employer interpretation advanced by Assign Services (20 Feb 2018). The CCMA award was not favorable to the continual existence of labour brokers, as it meant that after three months of continual employment, the labour broker employee becomes the employee of the client, and must be accorded the same treatment received by the employees of the client, unless there is a valid reason that causes the client not to afford the employee equal treatment. One of the parameters set out by the LRAA is that if the employee is earning below the set threshold of R205 433.43 per annum (LRA, 1995) the placed labour broker employee after a period of three months can be deemed permanent employee of the client.  

Assign Services approached the Labour Court (LC) for review of the CCMA award. The LC ruled that there is nothing in the deeming provision invalidating the contract between Assign and its employees, and no reason for Assign Services to be relieved from its legal duty and obligations as the employer of the employees (LC Assign Services vs NUMSA, 2015). The LC went on to rule that section 198 (3) creates a dual employment model, which operates in parallel, meaning that each party has its own rights and obligations, and shared rights (LAC Assign Services vs NUMSA, 2015). The LC ruling leaned towards the side of the labour brokers by setting aside the CCMA award, which saw the labour brokers’ victorious for that time (Jorge, 2017). The judges of the LC came to a decision to interpret ‘deeming’ as not meaning the automatic transfer of the labour broker employee to the client, but instead, as meaning the existence of a dual employer (LC Assign Services vs. NUMSA, 2015). Judge Martin Brassey, the LC acting judge, ruled that employees of labour brokers were employees of both Assign Services and Krost (Smith, 2018). Assign Services, according to the LC judgment, is the sole employer of the twenty-two employees that have worked in excess of the three continual months that NUMSA had argued for its employment with Krost (LC Assign Services vs. NUMSA, 2015).
 
NUMSA was joined by the Casual Workers Advice Office (CWAO), which was admitted as an Amicus Curiae, and Assign Services was joined by Confederation of Association in the Private Employment (CAPES), also Amicus Curiae (LAC NUMSA vs. Assign Services, 2017). Both the Amicus Curiae supported their respective parties, whom they joined. NUMSA approached the Labour Appeal Court (LAC) to seek relief from the LC decision, which upheld Assign Services as the sole employer of the twenty-two employees, and gave rise to the principle of dual employer. The LAC was approached for the sake of clarifying section 198A (b) (i) on whether the section is giving rise to sole or dual employment relationship (LAC NUMSA vs Assign Services, 2017). Section 198A (b) (i) was introduced to protect vulnerable workers employed by TES from being subjected to abuse (LAC NUMSA vs Assign Services, 2017). The LAC held that section 198A seeks to protect employees from discrimination from the clients’ employees and to ensure a smooth transition and integration of TES employees with the clients’ employees. The amendments do not seek to end TES, but instead to ensure that TES provide legitimate temporary employment rather than exploitation of workers, and not continual employment (LAC NUMSA vs. Assign Services, 2017). Sean Kramer, the Assign Services director, argued that the sole employer decision is tantamount to the ban of labour broker, after the end of three month period under the LRAA (Smith, 2018). 

After the victory of NUMSA from the LAC, Assign and CAPES approached the Constitutional Court to seek relief from the LAC judgment. This mechanism of using the law to avoid the implementation of LRA amendment has become fashionable in South Africa. The use of the court is a deliberate move from the Assign Services and CAPES to stall the changes that ought to happen. Assign Services approached the CC to seek relief from the LAC judgement, which favored NUMSA. The Constitutional Court heard the case, and later made a ruling dismissing Assign Services’ case with costs. This meant a victory for workers. Nevertheless, the struggle to implement these amendments continues. 

Looking at the above discussions, it is evident that the voices of TES is largely missing in the literature.  Therefore, it is such voice this research sought to bring into the literature but also the responses of TES, generally, to the 2014 LRAA.  These voices of the TES personnel interviewed as well as the complexities of their responses to the amendments are discussed in the findings chapter below. First, however, I discuss my methodology in the next chapter.
[bookmark: _Toc20820609]Methodology
This research report employs a qualitative methodology to narrate how TES responded to the effecting of the LRAA by looking at how they acted, how they narrated their stories during interviews, and by understanding the work culture in South Africa. Kaya Yilmaz (2013) argues that the definition of qualitative research is often simplified, and these simplified definitions do not do justice to its characteristics. He defines qualitative research as an “emergent, inductive, interpretive and naturalistic approach to the study of people, cases, phenomena, social situations and processes in their natural settings to reveal in descriptive terms the meanings that people attach to their experiences of the world” (Yilmaz, 2013:312).  This research does not seek to quantify findings, but to understand the processes, context, interpretation, meaning, and understandings of the respondents with regards to the 2014 LRAA.  

This research, influenced by the complexities that occurred since the effecting of the 2014 LRA Amendments, sought to explore the Assign case in its entirety. This was a time when things were still not clear as to what could be the outcomes of this case, since the Labour Court and the Labour Appeal Court were pulling in different directions, and there were uncertainties regarding the interpretations of these amendments. While it was not clear whether the judgment would have been made by the time of submission, I resumed with my document analysis, looking into CCMA arbitration award, Labour Court, Labour Appeal Court and the Constitutional Court judgements. The Assign vs NUMSA case was of importance to TES, client companies, workers, scholars and the public alike and it drew much media attention.  Therefore, newspaper articles and websites were also analysed.  The TES websites and documents also provided the basis for my analysis. The interviews with participants were conducted throughout a period of six months to allow for adapting of my questions to findings as I progressed.  A total of 10 face to face interviews were conducted over a period of eight months.  As early as 2015, the Casual Workers Advice Office had already started a battle to enforce the implementation of section 198 of the LRA, and their website provided useful document analysis as they published reports and newspapers related to the Assign Case. It was through document analysis of such material, including official documents such as court judgments, that insight was gained into the responses of labour brokers. Bargaining Council, TES reports and court publications were also collected for analysis. These made it possible to identify themes to this the findings of this research. When the judgment was handed down in July 2018, this allowed me to explore the case in terms of the law, and also to observe reported cases by scholars, labour activists, newspapers, and Bargaining Councils.  

The handing down of the judgment in July 2018 allowed for ample of time to in-depth interviews to explore how different stakeholders (labour scholars and activists and labour brokers) understood the responses of the labour brokers to the amendments in the context of Assign Case and beyond.  Interviews were conducted over a long period of time, up until 2019, due to the distribution and schedules of the respondents. Most of the interviews were conducted with the respondents at the locations of their choice, which most were at their workplaces. For the NUMSA interview, I had to go back a couple of times before a respondent could be identified, primarily because she was the legal expert who had been central to the case, and who would provide the depth of the case. 

Data collection was done through in-depth interviews with semi-structured questions. This allowed for follow-up questions on the answers provided, as well as to allow for flexibility in asking the questions on different participants, based on expertise. All interviews were recorded on a tape recorder, which was stored in a safe place. Because the respondents gave permission for the use of their names, as representatives from large institutions, the tape recorder was kept safe for off-record conversations, which were omitted for transcribing and for the purpose of this research. Document analysis was also crucial to providing a detailed examination of this case, where the courts have provided detailed arguments to reach the conclusions at each stage. The CCMA, Labour Court, Labour Appeal Court and the Constitutional Court judgments were important for this data collection process, as well newspaper articles as this case drew attention of labour scholars and experts to write about their take on the results of the courts’ conclusions. These provided insight into different perspectives that formed the basis for this research.  

The Assign Case was explored in detail as a landmark judgement, as both NUMSA respondent and the labour brokers described it, because it was to determine the fate of labour broking workers, thus impacting on how labour broking has come to conduct business.  

Purposeful sampling was selected, as I sought out those directly involved in the case, as well as experts in the field, in order to obtain in-depth information. At first, I sent several emails to prospective respondents within the TES fraternity, but solicited few responses. There was a sense in which the lack of response was concerted, where I was sent from pillar to post, and interviews would be cancelled after I arrived at the venue. At times, I relied on snow balling to get find additional respondents. While the main focus of this research was to get the perceptions of labour brokers about the 2014 LRAA, NUMSA’s Senior Legal gave an insight into the case with regard to how and why, as respondents, they pursued the case, as well as their experiences at different levels of the case. Moreover, The CWAO was an amicus curiae to the case, and the director provided a very insightful perspective based on insight as the CWAO on this case, as well as into labour brokers’ responses to such cases more broadly. 

COSATU is also known to have played a key role in the issue of labour broking, despite some criticisms regarding its position on the subject, and their response provided a critical background and basis for this research. Since NUMSA was representing workers at the Assign Case, and since the CWAO is also known to represent vulnerable labour broker workers, there are many workers who are not NUMSA members nor go to CWAO and have used other avenues such as lawyers from Legal Aid South Africa, as well as Lawyers for Human Rights. This being the case, it was crucial to include their voice and experiences regarding how labour has been responding to similar cases through Lawyers for Human Rights. While this research attempted to include a broader understanding of this topic, it could not cover everyone, including labour broker workers who could have provided personal experiences at the workplace level. In terms of TES representatives, key players from the case study were identified, some of which were the largest in the industry such as Workforce, Global Solutions, Transman and Adcorp Blu. Angela Dick was the main informant of the side of labour brokers, as she provided the perspective from both Transman and a labour broking firm, and CAPES, which is the mother body for private employment.  

A month before submission, I was offered a position at one of the biggest labour brokers, due to my interest in labour broker responses. Many scholars writing about labour brokers do not actually engage with them to understand their existence and contribution to the economy, skills development and job creation. At this point, I had to be careful with regard to ethical implications, since I had access to policy documents of the company, and could not cite them directly; however, I was able to make use of shared documents presented at the public events. The use of such publications was minimal and with permission. 



[bookmark: _Toc20820610]Findings
[bookmark: _Toc20820611]Introduction
Following the passing of the 2014 Labour Relations Act Amendments, there has been controversy from both labour, business and the TES about these amendments. Controversy over their interpretation and scope has revolved around the interpretation of the contested terminology deemed. The case of Assign Services v the National Union of Metalworkers of South Africa (NUMSA) will be explored in its entirety in this section as it became the “landmark” case that explored this complexity, and was resolved at the highest Court in South Africa. In investigating the labour broker responses to the LRA amendments, some of the common themes that emerged include the re-strategising and rebranding, manufacturing of contracts of employment, litigation and non-compliance. These will be discussed throughout this chapter.

It is important to give a brief history of the South African Labour Relations to help contextualise this research. The first democratic government of South Africa was faced with socio-economic imbalances that were shaped by the history of cheap black labour that the government aimed to address. In debating the labour legislation, the cabinet was divided between those who strongly argued for competitiveness within South Africa and in terms of labour costs and costs of doing business, on the one hand and those who wanted labour market protected, on another. The former based their argument on the neoliberalism and globalisation, arguing that South Africa requires a more neo-liberal approach. The second argument was made for a protected labour market by the labour movement. The result of this was the dual labour market, with those who have full legislative benefits and protections and are protected by labour movement, contrasted with a vast proportion with minimal or lack of legislative protections.  

This dual labour market is extant throughout the history of the South African labour relations, and presents an ongoing battle between business and labour to balance business needs against labour needs. The question of the employment relationship is not new in South Africa. The first democratic Labour Relations Act 66 of 1995 was the most inclusive piece of legislation to protect many workers following the early 1993 (Education Labour Relations Act 146 of 1993, the Agricultural Labour Act 147 of 1993 and the Public Service Labour Relations Act 102 of 1993) that accommodated certain workers, but excluded others. These pieces of legislation sought to protect public schools and college teachers, farm workers, and state as well as public service employees. Nevertheless, certain groups of workers always remained vulnerable to legislative benefits and protections. The amended section 198 of the LRA and the Assign Case ought to be understood in the context of the further development of the legislation, to be more inclusive. Although the 1995 LRA was the most inclusive in the South African labour relations history, it still requires improvements to become wholly encompassing.

Following the most inclusive and first South African democratic pieces of legislation, the question as to who an employee is came under scrutiny and led to the rebuttable presumption under the amended Labour Relations Act of 2002.  However, a loophole existed regarding Temporary Employment Service (TES), which has come under scrutiny, which the 2014 LRA amendments sought to address by limiting temporary employment to three months and by making the definition of TES clearer (LRA amendments, 2014). All these attempts of amendments and insertions to the LRA have always been an attempt to extend rights and protections to workers.  However, capital always managed to reproduce low wage sector by casualisation and externalisation through outsourcing and labour broking amongst others. The latter is discussed extensively here. 

Before examining the responses of labour brokers I provide a background to the LRA amendments by discussing the conditions that led to section 198 being amended, as well as the early developments leading to the Assign Case. The LRA amendments came after long-standing criticism of the practices of labour broking by both the labour movement and scholars alike. I then discuss the labour brokers’ attitudes towards the 2014 LRA amendments, which highlights how they think the amendments will work.  This will be followed by the responses of the labour brokers theoretical and practical responses since the introduction of the amendments, highlighting that which the Assign Case does not cover. The Assign Case will then be explored into great detail. The power relations within the legislation are exposed. Thereafter, I discuss the Assign Case, as it provides the basis of this research, and as was a test case in terms of the amended Section 198 of the LRA. This is a case of Assign Services, which was an applicant to the Constitutional Court (CC), and Others vs. the National Union of Metalworkers of South Africa (NUMSA), which represented workers in this case.  Next, I provide evidence as to how the labour brokers have responded to the LRA amendments, avoiding legislation by employing various tactics, rebranding, and adopting new business strategies.  Elaboration of how the concept of lawfare is often deployed to influence policy, and also as a tactic within the South Africa labour relations, will be provided. Lawfare is not only a response in this context but has a historical background in the broader context of South African labour relations. This will further shed a light onto the problems within South African labour relations.  

In the next section, I provide a background to the LRA amendments, and the protracted battle of unions against labour broking. The Casual Workers Advice Office will also be discussed in the next section, as it provides rich context of battles against, as well as the responses of labour brokers to attempts at recourse and legislation. For example, COSATU and NUMSA are well known for their fight and marches against labour broking and these can be traced prior to the 2014 LRA Amendments.


[bookmark: _Toc20820612]Temporary Employment Services Attitudes Towards the LRA Amendments
Despite the long-standing criticism against labour brokers and despite the opposition to the opposition of Business Unity South Africa’s (BUSA) opposition to the amendments, the Labour Parliament Portfolio Committee passed the amendments with reduced temporary employment service to three months, despite the agreed term of six months at NEDLAC by the stakeholders, that is, labour, business and government. CAPES’ Vice President and Transman labour Chief Executive Officer, Angela Dick, commented that “we had argued for temporary employment to be for a 9 months period but after lengthy discussions at NEDLAC, it was then resolved that temporary employment would be allowed for a six month period [however] we were surprised to see parliament passing legislation and this was reduced to three months” (Dick interview, 2018). Johnny Goldberg, likewise, argued that “this is despite a strong opposition to the three months [they] were against during the negotiations” (Goldberg interview, 2019). The argument for a longer period was also echoed in Darroll’s (2017:10) report, where it is argued that “South Africa seems behind [in] dealing with permanent jobs…[and]… internationally, the trend was that after 12 months, extra protections would apply.” Darroll (2017) bases her argument on Germany, which is looking into extending the period from 12 to 18 months. 

Since the new 2014 amendments to the LRA were seen as a threat to labour brokers and a protection to casual and temporary workers, Botha (representative of Assign Services and a Senior Consultant at Global Business Solutions) argues that “looking at the labour laws around the world, [countries] around the world are changing their labour laws to still protect workers but in the new environment” (Botha interview, 2019). Despite the disagreement from CAPES’s side on the reduced period of TES, most labour brokers interviewed have expressed a great embracement to the 2014 LRA Amendments. However, the difference came to be with regard to the interpretation of what the deeming word really meant and did not mean. This led to a long legal battle between NUMSA and Assign Services. Dick gives a more pronounced account regarding the embracing of the 2014 LRA amendments. She has stated that the new amendments were both necessary and overdue, arguing that if you have two parties (worker and client) who are not happy, you would then arrive at a conflict. Many of those who argue in favor of labour brokers emphasise the role labour broking plays in the country when it comes to economic growth, skills development, and employment creation. When it comes to the same point, BUSA and ADCORP further argued that labour broking enables businesses to compete in the competitive globalising world (Joubert and Loggenberg, 2017). In defense, BUSA, CAPES’s Dick and ADCORP argue that not all labour brokers are guilty of paying workers low wages without benefits, as well as unfair labour practices. They adhere to the LRA, pay an ongoing rate, and provide workers they place in companies with benefits; however, this is only done by the minority (Bell, 2014). She further argued that LRA amendments would ensure that other labour brokers complied. She nevertheless maintained that doing away with labour broking would have a drastic impact on both labour broker workers and job seekers alike.  

Dick founded Transman with the aim of addressing employment problems, holding the goal to help to change the labour relations of South Africa to best protect all the parties the legislation aims to protect, including those in the margins of the legislation. According to Dick, job seekers often face barriers when seeking employment, where they would be turned away by security personnel at the gates of companies, not even being allowed to leave their Curriculum Vitaes (CVs) behind (Dick interview, 2018). In working as mediators between job seekers and employers, private employment agencies often advise and prepare workers, after their screening to selection processes, for interviews with an employer, and would also convince employers that the candidate they would have sent to them is ideal, despite the criteria that the employer would have given to these agencies. Labour brokering helps with access to these gated spaces, but also with skills development for job seekers in an ever-changing economy influenced by globalisation and work revolutions. This sentiment has been echoed by many labour brokers for the role they play in the economy (Darroll, 2017).  For her, labour legislation needs to adapt to best ‘balance the needs of non-standard employment and operational requirements of a globally competitive marketplace’ (Dick interview, 2018 & CAPES Staffing Industry Fast Facts, 2018). Labour brokers see the German model of 12 months and possible shift to 18 months before temporary employees could enjoy full legislative benefits and protections as ideal. South Africa ought to be adopting the same model and period, according to labour brokers and employer bodies such as APSO and CAPES (Darroll, 2017).  

The 2014 Amendments, for Dick, would assist in ensuring compliance with labour laws on the part of clients who would bully labour brokers, and would deal with the issue of clients wanting labour brokers to dismiss labour broker workers placed to the client without a reason. There has to be a fair reason for dismissal, in terms of the LRA, and there has to be a specific procedure followed. Gqoba (2019) confirmed to have been the case, with as the labour broker would argue that they still have the person as an employee on their system waiting to place them when the space for employment becomes available elsewhere as the client did not want the person anymore, however, they apply a “no work, no pay” rule (Gqoba interview, 2019). Therefore, the 2014 LRA amendments would mean that both the client and labour broker would be equally liable for harsh penalty if the employee has been working at the client in excess of three months. 

While this is a huge concern amongst labour brokers, Dick expressed that she had always encouraged her clients and associate members to comply with the Codes of Ethics, Conduct and Charter they have that regulate the industry and they falls within the ambit of the law (Dick interview, 2018). While there is a commonly held perception that labour broker employees do not have benefits, Dick argued that labour brokers falling within CAPES have access to retirement benefits through CAPES Provident Fund. Dick also mentioned the concern of the so-called bakkie brigade, that is, labour brokers who collect workers at corners and often do not have offices out of which they operate. These non-registered labour brokers are what Moalusi, from Workforce call fly-by-night labour brokers, and they give the industry as a whole a bad name (Moalusi interview, 2019). For Viljoen, Adcorp’s head of Labour Relations Services, the problem of non-compliance is not only by non-registered labour brokers, but mostly by the clients, because labour brokers get instruction from, and act on behalf of, clients. The legislation’s amendments have benefits for workers and will be “empowering employees”, as their protection will be extended to clients (Viljoen interview, 2018).  She further argued that the true intentions of the amendments are to protect labour broker workers from an unsafe working environment and abuse, rather than banning labour broking, and such objective of the labour legislation has always been overlooked. While many agree that the true intentions of the LRA Amendments are to extend rights and protections to labour broker workers, the difference came with regard to the interpretation of the deeming term. Furthermore, many agree about the liability of the employer, but the argument remains on what happens to the commercial contract after three months. 

[bookmark: _Hlk9933138]The Lawyers for Human Rights (LHR) agree that once the client becomes liable, this will end the perpetuation of exploitation on the clients’ side. This sentiment was shared by Johnny Goldberg (2019). Many labour brokers agree that the new amendments will help the industry and deal with labour brokers who are non-compliant, because they give the industry a bad name, as Moalusi argued (Moalusi interview, 2018). It is also stated in the CAPES Industry Fast Fact report that the problem with the current implementation of the 2014 LRA Amendments is the “ineffective enforcement of existing legislation such as the BCEA and Collective Agreements that enable clients to use non-compliant operators to lower costs without real fear of consequences” (CAPES Industry Fast Facts report, 2018:1). The new amendments and regulations, Dick hopes, will deal with such issues by forcing non-registered labour brokers to register and become compliant, thus ensuring an “opportunity for decent work as prescribed by the ILO since everyone is now liable should there be a breach in the law and collective agreements” (Dick interview, 2018). On the other hand, ADCORP’s Loane Sharp believed that in about 5-7 years, the industry [would] whittle down from about 3 000 employment-service companies, to about 100, due to serious consolidation” (Terblanche, 2012). However, ADCORP later reneged from this position of the whittling down of labour broking later after the Constitutional Court judgment.

Labour brokers welcomed the 2014 LRA Amendments with the view that dual employer would be in existence. This was to cause a long legal battle between NUMSA and Assign Services, as will be discussed below in section 4 to follow. For labour brokers and other legal experts, the amendments did not mean a “transfer” of employees, but a dual employer relationship (Bagraim, 2018). The labour brokers interviewed, including the Confederation of Association in the Private Employment Sector (CAPES), which is the other body for private employment/the labour broking and companies’ industry, continue to hold this perspective, despite the outcomes of the Constitutional Court judgment of the sole employer, believing that a dual employer argument better protects workers than does a sole employer argument. In making this argument, the Constitutional Court jokingly asked, “if the employers have become champions of workers” (Schroeder interview, 2019).  This persistence on the subject of dual employment may mean that legal battles could still be expected in terms of making these LRA amendments functioning for the benefit of workers, that is, for them to be made permanent under client companies. Nevertheless, this will be discussed in detail throughout this research report. For many of the respondents, Section 198A (3) (b) means that the client of a labour broker is deemed an employee of the client only for the purposes of the LRA but no other pieces of legislation (NUMSA vs Assign; Viljoen interview, 2019; Dick interview, 2018; and Bagraim, 2018).  Despite the Constitutional Court judgment on the Assign Services’ case, there is still a perception among labour brokers that as long as the commercial contract exists between the labour broker and the client, they remain the employer of the employees they place to clients, as these workers can still claim from them, thus, retaining the dual employment relationship (Dick interview, 2018; Goldberg, 2019 interview; and Botha interview, 2019).  The general perception, however, amongst labour brokers, is that while these amendments were necessary, labour brokers remain critically important to the economic growth of South Africa in terms of job creation and skills development, as well as in supplying business with flexible labour costs by means of which to enable business to be competitive (Dick interview, 2018).

In embracing the LRA amendments as argued above, one would expect to see the implementation of the LRA amendments on the part of labour brokers and their industry body, CAPES.  However, what has been happening has been the opposite of the argued embracement despite some workers having been absorbed by client companies. In many instances, workers have been sent from pillar to post when labour brokers and client companies must implement Section 198A (3) (b) of the LRA amendments. Client companies were reluctant to employ labour broker workers on a permanent basis, and many workers have instead lost their employment contracts, with some having been offered new contracts of about one year (Van Rensburg, 2018). While many have predicted the end to labour broking, coupled with attendant job losses, others believe that the amended LRA will increase the use of labour broking and bring about a reduction of non-temporary employment (Goldberg interview, 2018).

[bookmark: _Toc20820613]Responses of Labour Brokers to the LRA Amendments
Since the passing of the 2014 LRA amendments, there have been various responses from labour brokers, which can be classified under broad categories of re-branding, new business strategies and litigation. Because a single case cannot highlight all the possible responses of labour brokers to the LRA Amendments, this research report looks beyond the Assign Case to capture some broader responses, though not all, of labour brokers, while presenting other responses not evident in the Assign Case. This section examines rebranding as a tactic to avoid the law, as well as a new strategy, but also the known cases that were reported since the LRA amendments came to effect. Since the LRA amendments sought to regulate only three categories of workers, labour brokers have come to brand themselves as service providers or outsourcing companies, because the latter do not fall under the scope of regulation. While this is a clear case of avoiding implication in the law, other labour brokers have indeed changed their business strategies so as not to be implicated, by operating as outsourcing companies, as consultancy/service providers to providing labour relations expertise to companies, as well as organising training and vocational courses to job seekers. Other tactical responses were employed, including delaying implementation through litigation and deception; and intimidation and manipulation of contracts of employment used.  Some workers would be sent from pillar to post before a resolution could be taken as to what would happen next.  Workers would approach the client company but the client would tell them that they should go speak to the labour broker about the matter.  The labour broker would then tell workers that they were “in the process of implementing the legislation…[and]…that workers have to wait and give them time…” (Schroeder interview, 2019).  

Because of the LRA amendments, many companies conduct the same services of temporary employment, but have come to define themselves as service providers. Ziphi Holdings and ADCORP are some of the labour brokers that have come to define themselves as such.  This came as a result of the Constitutional Court judgment and as labour brokers do not want to lose business due to having to provide workers to client companies for three months only, as this is not sustainable for their business. This has come under scrutiny among labour scholars and unions as this forms part of tactics to avoid the law and to delay its implementation, because the LRA amendments do not include service providers. Rebranding became dominant following the Constitutional Court judgment, but other companies have resorted to non-registered labour brokers that would not comply with the law. Many non-registered labour brokers are known for not complying with the law and it is easier for client companies to use their services because they would not be directly involved into disputes by workers. The non-registered labour brokers, known as bakkie brigades, are given a derogatory nickname for not operating by labour laws (Dick interview, 2018, & Dickinson expert witness statement). This will require strong enforcement for compliance.

According to Schroeder, the labour broker responses and re-branding as service providers and not labour brokers has been the major response since the Constitutional Court judgment. Because there is no definition of a service provider in the LRA, the labour brokers are getting away with this tactic.  Rebranding has caused problems for workers, who were hopeful of permanent employment, as the Director of the CWAO argued: “the workers have been losing cases at the CCMA and the Labour Court because the CCMA or Labour Court judges would go with an argument of the labour brokers in calling themselves service providers despite that even in their website it clearly stated that they are labour brokers” (Schroeder interview, 2019). The arguments would be that there are no service providers or outsourced companies in the LRA; and therefore, that there, the CCMA may not have the jurisdiction. He further argued that “this branding may lead to Labour Court or Labour Appeal Court or possibly even the Constitutional Court”, where the judges will establish what is this so-called service provider or outsourced companies, and whether they are covered by Section 198A of the LRA (Schroeder interview, 2019). Furthermore, this might also lead to requiring the government to amend the LRA again.  

Moreover, the lawyers of labour brokers have not been subverting the law alone but have been subverting the institutions such as the CCMA. They do not argue only on the substance of the law, but also drive these institutions backwards by frustrating them. When workers refer cases to the CCMA and have the lists of workers they require to be made permanent, lawyers of the labour brokers would challenge the practices of the CCMA and require a form the workers signed for the power of attorney. They would even go as far as to deny knowing any worker(s) on the list and demand that it be proven to them that those workers are indeed theirs. Schroeder mentioned that “about 4/5 cases of Heineken had to be postponed based on the lists at the CCMA” (Schroeder interview, 2019). Often, when these happen, it would be workers against a company, represented by about five lawyers comprised of two senior councils, two junior councils and one executive, who would be fighting over a list at the CCMA. In the worst case scenario, the client company or labour broker representative would come to the CCMA and claim that “they recognise workers as required by the LRA Amendments as being permanent under the client and that there is no dispute or reason to be at the CCMA”, and the CCMA would go with that without requesting proof. Even worse, labour brokers would even deceive workers, argues Schroeder, and quote sections 73-75 of the Constitutional Court judgment, and noting that they become permanent under labour brokers (Schroeder interview, 2019). 

While the new LRA amendments have stressed the incorporation of the labour broker employees into client companies, it was not clear how this was to be done. Furthermore, the deeming is triggered by the fact that the labour broker employee is still working at the premises of the client after the first three months have lapsed. However, it was not clear for both parties (labour brokers and the clients as well as representatives of workers) as to how this was going to work, and what had to be done after three months. This provided an opportunity for many clients and labour brokers to use tactics to avoid implementing the incorporation of labour broker workers into client companies for an indefinite period of time (Schroeder interview, 2019). According to Schroeder, “victimisation and dismissals of worker leaders by employers was dominant to intimidate workers against embarking on struggles to be made permanent.” After lodging cases at the CCMA, the process before the case could be heard would drag on, and this would allow for workers to be served with warnings until dismissed, causing fear among other workers. Moreover, Schroeder (2019) argued, “employers would go as far as to tell dismissed worker leaders that they cannot attend the CCMA cases because they are no longer employees.” Other common responses from the bosses concerned the reshuffling of workers from company to company, or between different labour brokers. Nevertheless, some cases were won by workers at the CCMA, and these workers were made permanent under client companies. One case involved Eskom, who would employ workers under a labour broker for a period of three years, after which, they would revert to another labour broker.  Eskom is one of such companies that used to change the name of labour brokers but making use of the same workers. What NUMSA found in this case, was that Eskom would be claiming that there is a new labour broker they have signed, but when NUMSA checked the list of employees, they found to have been the same employees who had been working there even under the previous labour broker (Gqoba interview, 2019). This showed that this was not temporary work, but a way of evading the law. 

The 2014 LRA amendments came into effect to extend rights and protections to only TES, fixed-term and part-time workers. For the latter category, it only sought to protect those with 24 hours and above per month, thus rendering many loopholes in the legislation, as those below 24 hours are not covered (LRA Amendments, 2014). However, casualisation can take many forms, and will render the LRA with loopholes to allow the labour brokers to easily escape the labour laws. Some of the suspected business strategies that labour brokers took following the Constitutional Court judgment involved changing to longer/contract employment that would take about a year. Viljoen provides insight into another way that labour brokers can conduct their business, as already evident in the use of “learnerships, internships and apprenticeships for skills development” (Viljoen interview, 2019).  This is another form of reproduction of cheap labour in the name of skills development that is often overlooked in the literature. The 2013 Internship Baseline Study conducted by the National Youth Development Agency showed that out of 106 interns, which was 44% of the total interns, including those who were still to finish, who had completed their internships, only 45, which was 42% of those who completed, were still unemployed by the time the Baseline Study was conducted (NYDA, 2013). While this has not been prevalent, in a few instances, we find some labour brokers such as Ziphi Holdings and ADCORP referring to themselves as service providers. Other organisations providing such services include Sector Education and Training Authorities (SETAs). While it is true that the SETAs and service providers do contribute to the skills development, the Baseline Study, as discussed above, shows that only few leads to permanent employment or incorporation of such employees. However, due to the stigma of exploitation attached to labour broking, Bell (2014) has shown that many labour brokers do not like being labelled as labour brokers, even prior to the Constitutional Court judgment, but instead, prefer to be called service providers.  

Theto Mohlakoana (2018), a political writer for Business Day, has predicted more legal battles following the passing of the judgment of the Constitutional Court that was in favor of NUMSA.  This became a norm for companies following the passing of the LRA Amendments. While the Assign Case is a special case, the CWAO have witnessed many legal battles following the passing of the 2014 LRA amendments, which has demoralised many workers. However, the special instances in which those who won their cases became permanent workers, has kept the struggle a hopeful one.  According to Schroeder, “the CWAO had referred the most LRAA Section 198 related cases than any other by the end of 2015” (Schroeder interview, 2018).  In a general sense, certain changes in business strategies by labour brokers were also expected, with some rebranding. Because labour brokers help in dealing with the labour-related issues of temporary employment, and provide human resources to certain companies, they may in the long run change to labour consultancy firms. They may provide recommendations to clients in matters of labour legislation, however, in terms on the LRA amendments, and in particular Section198A, where the labour broker may be directly involved in the matter, the labour broker may make recommendations to a client, but will have to gain permission from the client on the action taken. This is because the client will also be liable for any action taken by the labour broker after three months of employment, where in such cases, the ‘deeming’ would have been triggered (Viljoen interview, 2019). 

In seeking to extend rights to TES workers, fixed-term and part-time workers, the LRA Amendments of 2014 still left other categories such as outsourced workers, service provider workers, and those working for less than 24 hours per month unprotected. The latter categories of workers still suffer same status of precarity in terms of low pay, uncertainty of job security, and for outsourced workers’, confusion may persist in terms of inability to identify the employer. In an interview with Wayne Ncube, he argued that “labour brokers could specialise with certain projects for client companies, which could lead to outsourcing”. This is one of the strategies, amongst the three, that could be employed by labour brokers as a result of the Constitutional Court judgment. Alternatively, “labour brokers could do the core function of providing only temporary workers”, which is the core of its mandate (Ncube interview, 2018). This would mean that labour brokers cease to be employer of the workers it placed at clients after three months of services (Ncube interview, 2018).  However, what has transpired since the Constitutional Court judgment, has been shorter-term contracts, but also longer fixed-term contracts. The shorter-term contracts mean that the labour broker can employ workers and then move them to a different client after three months, thus, circumventing Section 198 of the LRA. On the other hand, Van Rensberg (2014) provides contradictory evidence of labour brokers resorting to longer-term contracts. These are some of the tactics used to avoid permanent employment since the LRA Amendments Bill was introduced. The changing of workers contracts as an attempt to avoid permanently employing workers as required by the 2014 LRA Amendments, is what Ncube calls the “manufacturing of contracts” so as to avoid the legislative obligations (Ncube interview, 2018). The proposed possible changes to the LRA amendments may not be sustainable in the long run, and thus, may force workers to become independent contractors. 

When asked about the future possibilities of labour broking, Viljoen, from ADCORP, argued that labour brokers can always conduct business as consultants or agents to companies, and not only as employers. She further argued that “if labour broking was to be scrapped/banned, they could always go back to the old ways of recruiting and giving workers to clients and hoping for the best” (Viljoen interview, 2018). Also, they could only do the core functions in their current mandate, viz. of providing workers only on contingencies, as substitute employees. Lastly, labour brokers could also function only with specialising or dealing with project work, which will ultimately lead to outsourcing. These possible responses to the issue of temporary employment services can further be problematised, since the possible responses would lead to more than three months, so the definition of what is truly temporary could still be revoked. 

Contracts of employment are often manipulated, and more complex employment relationships tend to be created. This involves the rotation of workers to different employers in the same industry, but also, fictitious outsourcing, as I will show below. Terry Bell (2018) argues that while this is illegal, it will first have to be identified, challenged, investigated and then prosecuted. Furthermore, some companies shuffle workers between different labour brokers while working for one company over a long period of time (Gqoba interview, 2019). These strategies show the clear intentions of avoiding the provisions of the LRA on the part of labour broker clients. The other argument to keep labour brokers intact was to provide genuine short-term services; however, this has always not been the case as labour brokers employ workers on shorter contracts for long-term employment. Through collective agreements, sectoral determinations or a justifiable labour brokers may extend a period of short-term or fixed-term contract. The latter is included because labour brokers have a history of providing fixed-term employees to clients. This may influence the change of labour broking to rebranding themselves or may create a need for longer fixed-term contracts from labour brokers (Nisselow, 2018).  

While most companies have been tactically been avoiding the law, there are some that have absorbed the workers, even after a long litigation battle (Schroeder interview, 2019 & Gqoba interview, 2019). Following the Constitutional Court judgment, the twenty-two workers who were employed by Assign Services were made permanent employees of Krost Shelving, with equal pay and full benefits. These workers were even paid a back-payment. Moreover, she indicated they are still negotiating with other employers who asked them to give them time to do away with labour brokers, such as Eskom, as they were bound by the contract, after which they would absorb their supplied workers permanently (Gqoba interview, 2019). While the ‘deeming’ is automatic, since workers are there for more than three months, such negotiations are also progressive in terms of securing workers better employment relationships, as well as to secure a good faith relationship between the labour movement and employers.  

2.2 [bookmark: _Toc20820614]The Assign Case
The controversy around the 2014 LRA amendments has come to bear on the clause utilising the term ‘deeming’. For Johnny Goldberg, a Port Elizabeth-based labour law expert, the term deeming is an artificial creation, and his argument is based on the argument of the term not meaning “transfer of employment relationship”. He argues that when thinking of this term, we should instead interpret “in addition to, seen as, as if” etc. (Goldberg interview, 2018; Viljoen interview, 2019, Moalusi interview, 2019).  The judgment of the Constitutional Court will be discussed in detail below in this section. The controversy over this terminology started when workers who have always wanted to get permanent jobs had expected to be made permanent under clients of labour brokers since the 2014 LRA amendments, which state that “TES employees will be deemed employees of the clients after three months of continued service…”, or while working on the client’s premises (LRA Amendments, 2014). While this led to confusion that was later addressed by the Constitutional Court (see Assign Case below), the arguments from NUMSA and CWAO was based on the intentions of the law, and mainly on the political attitudes towards the LRA amendments (Schroeder interview, 2019). On the other hand, the business’s side was purely on the technicality of the law and the interpretations, where the Assign lawyers argue that “the word deeming did not mean transfer, which the CCMA and the Labour Appeal Court ruling inferred, but meant you are only considered, taken as if or seen as a client employee only in terms of matters related to the LRA but nothing changes”, in the words of Johnny Goldberg (2019). This then led to all statutory bodies of conflict resolution, to which the interpretation was the focal point of the argument, and whether the deeming clause meant in terms of the employment relationship, that is, sole employer or dual employer, and also whether in terms of the LRA disputes or all other legislations governing labour relations (Moalusi interview, 2019, & NUMSA vs Assign, 2018).  Sole employer simply means that an employee has only one employer for whom he/she labours, and from whom that employee is entitled to receive remuneration and/or benefits. On the other hand, dual employer means that an employee has two employers to whom she serves and is entitled to receive remuneration or benefits, however, the employee may work at one employer’s premises, but being paid by another, as in the case of labour broking. 

As discussed, the basis of this case was with regard to Section 198A (3) (b) of the Labour Relations Act amendments; where the Assign Case was a case between NUMSA and Assign Services. It resulted from 22 employees of Assign Services, who were placed at Krost Shelving to provide services for a period exceeding a period of three months, demanding to be made permanent employees of Krost Shelving Company following the 2014 Labour Relations Act amendments, which came into effect on the 1st of January 2015. This was after they have heard that Section 198A of the Labour Relations Act, which states that after three months of continues employment the TES employee will be deemed to be the employee of the client. Section 198A only covers TES employees earning below the R205 433.30 per annum threshold, as determined by Minister of Labour. This means that after three months of continued employment, the 22 workers were deemed to be employees of Krost Shelving, which NUMSA’s Head of Legal Department, Prudence Gqoba, simply translated to being “part and parcel of Krost Shelving” (Gqoba interview, 2019). As a result, the absorbed workers should get equal salary and benefits. Notwithstanding this interpretation, there may indeed be different interpretations. 

This matter started at the level of negotiations with the employers, and upon failure to reach an agreement with the employers, the organisers at the regional level of NUMSA took the matter to the head offices of NUMSA for advice and further action. NUMSA took the matter to CCMA to seek clarity of Section 198A (3) (b), regarding interpretation of the term “deemed”. The whole case subsequently revolved around the correct interpretation of the phrase. The Assign Case went through all steps of judiciary levels concerning workers matters, namely the Commission for Conciliation, Mediation and Arbitration 2015, Labour Court 2015, Labour Appeal Court 2017 and Constitutional Court 2018. The Case took over three years to be resolved. The case is discussed below, from when it was first heard at the CCMA, and what arguments were put forward, which led to the case ending up at the highest court, the Constitutional Court.

2.3 [bookmark: _Toc20820615]Proceedings and Outcomes of the Commission for Conciliation, Mediation and Arbitration (CCMA)
On the 22nd of May 2015, NUMSA approached the CCMA to try and enforce Assign Services and Krost Shelving to comply with the 2014 LRA Amendments, and particularly Section 198A (3) (b). Assign Services argued that for the first three months, the TES is the only employer, and after three months, the deeming is triggered, but that does not end the commercial contract between the TES and the client. It also does not terminate the employment contract agreement between the TES and the placed worker. Assign Services further argued that the dual employer interpretation provides greater protection to workers than it does the sole employer interpretation. The Assign Services argument meant that the TES employees remain employees of Assign Services for all purposes, except for the purposes of the LRA. They argued that the TES employees are deemed only for the purposes of the LRA, which means that all the remaining labour legislation statutes, such as the Basic Conditions of Employment Act (BCEA), Skills Development Act, and Employment Equity Act (EEA), govern the relationship between the TES and the employee.

NUMSA has argued that Section 198A (3)(b) stated that after three months of continued employment, a TES employee becomes the employee of the client company, and the client company becomes the sole employer of the employee. It also argued that the dual employer interpretation creates confusion and uncertainty amongst the workers and prejudices vulnerable workers. The CCMA Commissioner, Osman, issued an arbitration award concurring with NUMSA’s argument. He stated that the dual interpretation would bring numerous problems, such as confusion relating to the disciplining of placed workers, as well as with regard to which of the parties’ disciplinary code should be considered. He further asserted that dual interpretation would cause difficulty regarding re-instatement of placed workers. Osman asserted that the “actual interpretation of “deemed” means that after a period of three months of continuous employment, the TES client is deemed to be the sole employer of the TES employees. The TES employee is deemed to be the employee of Krost Shelving” (Assign Services vs NUMSA, 2015). Assign Services, in such case, ceases to be an employer. Assign Services rejected the Commissioner’s interpretation. Assign Services then approached the Labour Court for the review of the award, seeking an alternative interpretation of the phrase “deemed”.

2.4 [bookmark: _Toc20820616]Arguments and Outcome of the Labour Court 
On the 3rd of September 2015 the Labour Court heard the arguments of Assign Services and NUMSA. The former was persistent that Section 198A (3) (b) gives rise to dual employment relationship after three months of continues employment for the purposes of the LRA. They argued that Section 198A should be read together with Section 198 (2), which states that a person, whose services have been acquired for or provided to client by a TES, is an employee of the TES for the purposes of the LRA. NUMSA argued that the interpretation of Section 198A (3) (b) states that after three months continuous employment, the TES client company becomes the sole employer of the TES employees, once the deeming is triggered.  NUMSA further argued that once Section 198A (3) (b) is triggered, section 198 (2) no longer has an effect on affected employees. The two provisions cannot work alongside one another. The Labour Court delivered a judgment on the 8th of September 2015. The Labour Court was in favor of the Assign Services, stating that the CCMA Commissioner had committed an error of law by its pronunciation of sole employer interpretation. It went further to stated that despite any new relationship between the employee and the client, the TES would still be the employer, and the client is the employer of the TES employee for only the purposes of the LRA. The Labour Court went further to state that the contract between the TES and the employee is what employees are bound by. Furthermore, the rights of the employees are best protected by the dual employer interpretation. 

Acting Judge Martin Brassey stated in his judgment that the correct interpretation of Section 198A (3)(b)(i) of three months gives rise to the dual employment relationship, and that the TES commercial contract remains in place. He argued that he sees no reason why Assign Services ought to be relieved of its statutory duties and obligations of being the primary employer of the TES employees (Assign Services v NUMSA, 2015). In concluding his judgment, Brassey stated that “...the provision makes the client the employer for the purposes of the Act [The LRA] and for no other purpose… (Assign Services v NUMSA 2015). NUMSA then approached the Labour Appeal Court to appeal the judgment of the Labour Court, which was granted. 

2.5 [bookmark: _Toc20820617]Arguments and outcomes at the Labour Appeal Court
Fifteen months after the Labour Court judgment, the Labour Appeal Court on the 14 of December 2016 heard the arguments between NUMSA and Assign Services. Both parties to the court, which are NUMSA and Assign Services, were joined by amucus curiae. The Casual Workers Advice Office (CWAO) joined NUMSA and the Confederation of Association in the Private Employment Sector (CAPES) joined Assign Services. The CWAO supported NUMSA’s argument, and CAPES shared a same interested with Assign Services. The Casual Workers Office’s Ighsaan Schroeder posited that in his experience of working with casual employees, the interpretation of dual employer has, and has only, produced uncertainty and employment insecurity to workers, thereby undermining their collective bargaining rights. The CWAO is a Non-Governmental Organisation that organises and assists precarious/vulnerable workers with advice in terms of the labour legislation, representation, and workers education, as well as with negotiating with employers on behalf of those workers. CAPES is an umbrella body for private employment and supports TES with labour disputes by funding their cases. 

Almost seven months later, on the 10th of July 2017, the LAC ruled in favor of NUMSA and stated that the sole employer interpretation best protected the rights of the placed workers and serves to uphold the intentions or purpose of the 2014 LRA Amendments. The Labour Appeal Court, in section 46, used plain language to interpret Section 198A (3) (b) and stated that the amendments “supports the sole employer interpretation and is in line with the purpose of the amendment… [as] Section 198A (3) (b) (i) was introduced to protect the vulnerable employees…” (NUMSA v Assign Services, 2017: 21). 

The Labour Appeal Court stated that an employee working in excess of a period of three months continuously should no longer be considered to be a temporary employee, but should be deemed an employee of the client, and the client is the sole employer of the TES employee for the purposes of the LRA Section 198A (3) (b). The LAC further stated that Section 198A does not intend to ban labour brokers, but sought to regulate TES to provide true temporary employment to client not on indefinite employment. The LAC judgment further states that “the sole employer interpretation does not ban the TES [but] its purpose is to restrict TES to genuine temporary employment” (NUMSA v Assign Services, 2017). Because the LRA does not seek to ban labour brokers, but instead to protect them, the TES remains the employer of the placed employee until the employee is deemed the employee of the client. The CWAO provided material evidence that proved that the dual employer defeats the purpose of the LRA, as workers could still be abused, and confusion would arise in times of dispute. As a result of the possible material conditions, such as the difficulty of the employee to comply with two sets of disciplinary codes, as well as with regard to which employer is to reinstate the employee etcetera, the Court came to the final ruling, which looked primarily into the objective of the amendments. Therefore, it is in this regard that Justice Dlodlo argued that interpreted in context unambiguously, [the LRA] supports the sole employer interpretation, and is in line with the purpose of the amendment [to which] the primary objective of the LRA is to protects the rights of placed workers” (NUMSA v Assign Services, 2017).

The LAC found the LC to have committed an error in its interpretation of Section 198A (3)(b)(i), which interpreted Section 198A(3)(b) as giving rise to the dual employment relationship (NUMSA v Assign Services, 2017). The LAC subsequently set aside the LC judgment. Assign Services approached the Constitutional Court to seek relieve to appeal the LAC judgment, and it was granted.  

Following the LAC judgment, the Secretary General of NUMSA Irvin Jim exclaimed that this judgment was “a victory for [contract and temporary] workers everywhere”, noting that it confirms that labour brokers may not exploit workers on contract for indefinite periods of time. He further stated that NUMSA was pleased that the court has reinforced the principle that the purpose of temporary employment is short-term. If work extends beyond three months, then a worker automatically becomes a permanent employee of the employer. While the labour movement embraced this judgment, Assign was to take the matter further to the highest court, Constitutional Court.

2.6 [bookmark: _Toc20820618]Arguments and Outcomes of the Constitutional Court
On the 22nd of February 2018, the Constitutional Court heard arguments from both Assign Services and NUMSA. A full bench of Justices heard the Assign Case. Assign Services argued that the LAC judgment was a complete ban of the TES, and that the court did not correctly consider Section 198A (3)(b) in relation to the rest of the Section 198 and Section 198A. Acting Justice Dlodlo supported the LAC judgment and concurred that the LAC judgment did not ban labour broking and stated that “there appear to be two offshoots of the purpose of the LRA [i.e.] the first is to protect marginalised workers in temporary employment; and the second is for temporary services to be truly temporary” (Assign Services v NUMSA, 2018: 28).

In the Constitutional Court, arguments were made from both Assign lawyers and NUMSA. Advocate Trengove, arguing on behalf of Assign Services, argued that the transfer of labour brokers’ employees to end users will in fact render workers vulnerable, because of the absence of any provision that speaks to the specific benefits that they accrued from the labour broker, such as leave days accrued, pension, and annual bonuses (Smit, 2018). He further stated that the sole employer interpretation will hurt the labour broker employees, while the dual employer interpretation allows workers to enjoy the protection and benefits offered by the labour broker (Smit, 2018). Trengove stated that under the dual employer, vulnerable workers retain all the benefits and protection they had always done, and receive addiction protection from the end user after the lapse of three months (Smit, 2018). CAPES amicus curie argued that the LRAA would hurt most businesses, as the flexibility of labour contributed to major economic gains. The amicus curie believes that the LRAA will close the gateway for young people to the labour market       (Smit, 2018). In the CC, Trengrove argued that the LRAA would breach workers right to trade and rights to choice “The respondent’s submission is a patronising intervention which denigrates the dignity of the employee. It says even if you have not exercised choice, the law will decide you lose your protected relationship with the labour broker and you are now given a substitute relationship with the client” (Trengrove, cited in Mohlakoana, 2018). 

In response, NUMSA argued that Section 198 and 198A should never be read concurrently, because they are separate. It is argued that the Labour Appeal Court judgment does not ban TES, but seeks to regulate the TES industry, specifically for the lower paid placed TES employees who have been working for a period longer than three months. Employees earning above the set BCEA threshold can be employed by the TES without any restraint. This includes white collar workers, as labour brokers also provide clients with skilled labour. The deeming provision only changes the contract between the placed worker and the TES. It does not affect the commercial contract between the TES and the client.  

Assign Services counsel argued that the sole employer will infringe on workers’ rights to make their choice of the employer if section 198A (3) (b) (i) triggers after three months. In response, Justice Dlodlo asserted that “…no question of an infringement of the placed employee’s right to choose their trade or profession… [Furthermore]… the placed employee retains the right to claim against a TES through section 198 (4A) to the extent that they are still remunerated by the TES” (Assign Services v NUMSA, 2018:26). 

Assign Services’ argument was that the placed employees constitutional and LRA rights are better protected by a dual employer interpretation. They believe that having the leverage to claim from both the TES and client provides greater protection to the precarious workers. According to the Constitutional Court ruling, this argument did not make sense, because the dual employment did not best protect workers placed by TES. Based on the material evidence provided by NUMSA and the CWAO against CAPES and Assign Services, the Constitutional Court rejected Assign Services’ case and argued that “…before 2014 Amendments, the TES existed to obfuscate [and] its purpose was to protect the client company from consequences of employment relationships…” (Assign Services v NUMSA, 2018 25). This shows protection of the client by TES than protection for workers.  However, dual employment further served to incentivise clients by providing cheaper and flexible labour (Assign Services v NUMSA, 2019: 25).  

As shown above, the dual judgment protected employers than workers. The further rejection of the dual judgment argument by the Constitutional Court was based on the evidence provided by the respondents to the Court. Some of the confusions and difficulties raised by the respondents were the practical difficulties arising from the employee would be with regard to “two sets of disciplinary codes which may characterise misconduct and poor performance differently” (Assign Services v NUMSA, 2018). Examining one of the problems raised above with regard to dual employment, the client may require the labour broker to dismiss an employee. Another confusion would arise with regard to reinstatement, that is, if the employee takes an action against such dismissal, where it remains a question as to “which employer dismissed the employee and who will have to reinstate such employee?” (Assign Services v NUMSA, 2018: 27).

The Constitutional Court delivered its judgments on the 26 of July 2018. Justice Dlodlo in his conclusion concurs with the CCMA and LAC that the sole employer interpretation of section 198A (3) (b) (i) serves the purpose of this legislation. He further states in section 83 subsection (d) that “when vulnerable employees are not performing a temporary service as defined, they are deemed to the employees of the client” (Assign Services v NUMSA, 2018: 28).

Section 198A defines temporary service, and this excludes those earning threshold and above per annum. A TES employee must first be earning less than the determined threshold that is set by the Minister, which is currently at R205 433.30 per annum. The employee must not perform work exceeding a period of three months, unless there is a justifiable reason to do so, which can be a maternity replacement, a project with a clear starting date and end date, a substitute employee replacing an employee of the client who is temporarily absent. If the aforementioned terms are not put forward, section 198A (3) (b) (i) is triggered, and the employee will be deemed to be the employee of that client, and the client will be deemed to be the employer of that client. 

Justice Cachalia delivered a dissenting judgment, which supports the LC and the argument put forward by Assign Services and CAPES. He argued that the dual employer interpretation is the correct interpretation of section 198A(3)(b)(i). In section 86, Justice Cachalia posits that after three months, the dual employer relationships get triggered, and both the client and TES assume the joint status of being employers of the TES employee. He further argues in section 92 and 93, that if the legislators wanted the TES to cease to be the employer of the employee they could have made clear by stating that the employee “(b)(i) ceases to be the employee of the temporary employment service and is deemed to be the employee of the client” if s/he is not performing such temporary services (Assign Services v NUMSA, 2018:31). 

The Assign Case is one of the many cases that have appeared before the CCMA. It is unique in that both NUMSA and CAPES were able to pursue the case throughout the levels of the conflict resolutions structures and finally the Constitutional Court as they both had financial means. Many cases have ended at the CCMA and the Labour Court (Ncube interview, 2019). The central issue was the interpretation of the phrase including the term deemed, which became different at all levels, and led to the case appearing before the CCMA throughout to the Constitutional Court. The Constitutional Court majority judgment was made in favor of NUMSA and the CWAO. It pronounced that the sole employer interpretation is in line with the purpose of section 198A (3) (b) (i) (Assign vs NUMSA, 2018). Justice Dlodlo further alluded to the fact that the purpose of the 2014 Amendments was to give protection to vulnerable TES employees earning below the threshold determined by the Minister. Section 198A explicitly states that a temporary employee should be an employee that does the work of a temporary employee, which is working not exceeding a period of three months. 

2.7 [bookmark: _Toc20820619]Imbalanced Power Relations within the SA Labour Relations
This section discusses the power relations within South African labour relations. The 1995 LRA was encompassing and protected workers against the abuses of workers by employers. However, employers always had power, and can find loopholes within the labour laws to use against workers. Since the passing of the democratic labour relations, there had to be some amendments to the LRA up to date to balance labour and business interests.  

There is no equal balance in the employer-employee relationship in the legislation, and employers are empowered more than the workers by the labour legislation. This has been evident in contemporary labour relations. For example, while workers have a right to strike, employers have a right to lockout, and in many cases, have used courts to interdict strikes, as well as using scab labour during strikes. This is not new in South Africa, as Etkind (1995) has shown, in reflecting on the failings of the LRA. In his article, he highlighted the weaknesses of the LRA, arguing that the LRA “is protecting the right to strike rather than strikers who need such protection” (Etkind, 1995: 35). This is because workers would inform the employer that he cannot fire them for striking in a democratic South Africa, where employers would counter that they are not dismissing workers for striking, but for economic reasons, which the LRA allows (among other reasons).  

In the context of the 2014 LRA amendments, after incorporation, labour broker workers may still be treated less favorably and paid less than permanent employees, due to experience, qualifications, and other possible characteristics. Also, the LRA amendments allow for the extension of contracts of employment beyond three months, as well as for unequal treatment, if it is justified.  Amongst other things, the employer could justify the unfair treatment based on merits, seniority, experience, or length of service (LRA Amendments, 2014). Moreover, as discussed below, the length of temporary employments could be negotiated by the stakeholders through collective agreements.

The 2014 LRA amendments continue to cause uncertainty among workers, employers, and various groups. For many labour brokers, it is still unclear what the processes, implications and resolutions will be for the LRA amendments. While the purpose of the LRA amendments was clear, the implementation remains a problem, with client companies having responded with employing tactics to avoid the implementation. In a report compiled by Chris Darroll (2017), it was found that there had been a largely negative response by employers, and instead of workers being absorbed into client companies, the opposite happened, with vast job losses ensuing. On this note, the Department of Labour has agreed that there would be job losses, however, they would not be as drastic as predicted by others and over time there would be a made up for lost jobs.  It was found that only one in four people employed by TES were made permanent by client companies. Furthermore, over 50% of workers who were employed by TES had lost their jobs. Some companies, who had absorbed workers permanently into their companies, did so with the advice of their lawyers (Darroll, 2017).  For many, however, there has not been employment. In certain instances, as will be discussed with the case of Kellogg’s company, companies resorted to employing workers, only to retrench them afterwards.  

Labour brokers did not provide only TES, but also fixed-term workers to client companies, as many workers had largely been placed in longer contracts with labour brokers. These were often due to the lengths of contracts, but also so that they could rotate them based on the needs of clients (Zoleka Mbotshelwa and Others vs Department of Health-Gauteng and Smartpurse Solutions (Pty)Ltd, 2018).  On the 10th of August, Kellogg’s served a notice to retrench about a quarter of its employees without a notice of possibilities of retrenchments stating that the company, Kellogg’s, had terminated its contract with ADCORP. Some of the workers were offered new one-year contracts instead of employing them permanently (Van Rensburg, 2018). Kellogg’s reasoning was due to change in the shift system, which happened as a result of workers having been working for Kellogg’s for some time. This is just one case of the many tactics’ employers have used to avoid the implementation of the 2014 LRA Amendments. The LRA protects permanent employees of the client than temporary workers. As long as the employers can show that they have tried attempting to keep workers, but retrenchment was the only option, then the employer is allowed to retrench (LRA, 1995). The implementation and enforceability of the amendments have proven difficult to implement thus far. Nevertheless, the 2014 LRA Amendments have led to job losses than protecting vulnerable workers. 

In some cases, workers were able to secure permanent contracts, but generally, employers have been succeeding in dodging the law by dismissing workers, and obtaining court interdicts against the striking workers. One case was that of Heineken, where workers were striking over employment conditions and poor wages amongst others. These workers were supplied to Heineken by Imperial Managed Logistics. The response of Imperial was to obtain a court interdict against the strike, to which the interdict was granted (Wesso, 2018). In another case, the client and labour broker would make unilateral changes to workers conditions and pay cuts without consulting workers.  

ADCORP BLU had provided Simba Chips Co. with 600 workers. Following the LRA Amendments of 2014, workers demanded that they be employed directly by Simba Chips, amongst other things.  Simba responded by hiring lawyers to delay the implementation of the rights of workers to be employed directly by Simba. Moreover, these workers were victimised as employer in an attempt to demobilise workers (www.cwao.org.za). Also, ADCORP BLU described itself as a service provider than a labour broker.  

In summary, although the South African labour legislation can be argued to be progressive, there are still some imbalances and loopholes that render workers vulnerable. The LRA granted labour brokers part-time and contract workers a right to be permanent after three months of employment. The contract of employment of workers can still be extended beyond three months, and the labour broker can remain part of the employment relationship, so long as the commercial contract is still in place.  In this regard, Golberg of Global Business Solutions (labour broker) stated that the labour broker can still play an active role in disciplining the workers and in dealing with matters related to the LRA if the client offers the Power of Attorney to the labour broker (Goldberg interview, 2018). This allows the labour broker to also terminate workers contracts of employment using various models looking at Section 189 and 197.  

2.8 [bookmark: _Toc20820620]Lawfare
There is a persistent use of lawfare by both employers and unions in the South African industrial relations. Lawfare is a concept derived from history, where countries used international courts to fight their battles, and to disarm their opponents by stopping them to produce nuclear weapons whilst they, themselves, would be producing them and attack those countries during wars (Luban, 2010). In this case, labour brokers use the courts, along with the law, to frustrate workers, and to reverse their hard-won benefits. While there have been cases where this was used for good intentions, the use of lawfare has also taken place to frustrate the employees and the legislation alike. Examples of this are discussed by Schroeder from the experiences of the cases workers had referred to the CCMA where “lawyers would end up not disputing the substance of the law but end up challenging the practices of the CCMA, causing delays in cases while in the meantime the employers would be victimising workers” (Schroeder interview, 2019). This is an example of the negative use of lawfare. The Assign Case provides such a case whereby lawfare became a factor in dealing with the problem of labour broking. For example, while the case dragged from the CCMA up to the Constitutional Court, many strategies, such as manufacturing contracts, dismissing employees, and unfair labour practices etc. were used by both labour brokers and their clients as a way to avoid the implementation of Section 198A of the Labour Relations Act. 

The complexity in the law provides a number of challenges for those it intends to protect. For example, vulnerable workers are generally paid low wages, and cannot afford expensive lawyers against companies that can afford multiple lawyers. On the other hand, workers are often represented by lawyers sympathetic to their struggles, such as lawyers for human rights, Legal Aid South Africa, and Law Clinics, who may not always be available. As such, lawfare has become a battlefield for employers to advance their own interests. National Education and Development Institute (NALEDI) senior researcher, Rob Rees, argues that “it does not help to have a law that you do not understand and have to pay thousands of rands to law experts for it to work for you” (Rees interview, 2018).  The confusion between employers and workers is with regard to the anomalies in the law, and employers use this to their advantage to avoid their legal obligations towards workers as workers are often not aware of their rights, and have to pay expensive lawyers to win their cases. Rob Rees (interview, 2018) argues that the law is, in such a scenario, reduced to an instrument of power. 

South Africa has strong labour legislation that affords workers’ rights and protections and even the Constitutional Court judgment was a step towards the right direction (Schroeder interview, 2019). The complexity of the law, as well as the costs of pursuing cases in litigation puts workers at a disadvantage, especially since they workers earn low wages, and some may not be able to read, thus having to depend to experts, who are often expensive, to interpret the law for them. Another disadvantaging factor is that most of these vulnerable workers, especially labour broker workers, are denied their right to organise in a union, thus having to depend on other people and organisations to assist them in accessing their rights. With these points in mind, Webster (interview, 2018) has argued that lawfare is generally used [by employers] for deliberate delay on their part, when they avoid implementation of the intention or purposes of the law.

2.9 [bookmark: _Toc20820621]Enforceability and Compliance
Issues of the LRA ought to be engaged with in good faith between employers and employees. When employers do not comply, or simply put, adhere to their LRA obligations, workers on the ground have the responsibility of reporting the employers to the bodies governing labour relations and disputes. If a matter is referred to the CCMA, the Commissioner may issue an award, or if it is a matter of Collective Agreements, the Industry Bargaining Council (BC) may enforce compliance, that is, compel the employer to adhere to the agreements concluded. After the complaint of non-compliance being reported, the Department of Labour, CCMA or BC may send inspectors to the workplace in question, where, if non-compliance is found, then the BC, DoL or CCMA may act against that employer at the Labour Court (Gqoba Interview, 2019).

According to Darroll (2017:14), there has been “compliance enforcement visits since the implementation of the LRA amendments. However, much of these visits have only led to written warnings and undertakings for employers”, she argued (Darroll, 2017: 14). This was due to the legislation becoming more complex over time, with Department of Labour having many official enforcers, but with little experience (Darroll, 2017). The difficulty in terms of compliance by the firms is that they do not see themselves as violating any specific law, but conducting legitimate businesses.  

The bosses, that is, labour brokers and client companies, have already begun the legal battle against the workers; and workers’ goals need to be united, organising more workers (Schroeder interview, 2019). This point was supported by Webster, who argued that the Constitutional Court judgment will not force employers to comply – “not without a struggle”, he emphasised (Webster interview, 2018).  He went further to say that “workers have rights on the one hand… and there is a legislation governing employment relationship, on the other”, thus, there is a need for collective action (Webster interview, 2018). This is where the power of workers lies. However, Schroeder has argued that COSATU has not done anything to organise these workers thus far, and even since the Constitutional Court judgment (Schroeder interview, 2019).  

Schroeder has argued that while the Constitutional Court judgment was a victory for workers, there is still a long way to go to ensure workers become permanent, as the challenge for companies to absorb these workers remains (Schroeder interview, 2019). Some observers have predicted possible responses, and some of these became possible changes in the business of labour brokers, but this will be discussed in detail in the section below on rebranding. While most of the labour brokers have claimed to embrace the LRA amendments (Dick interview, 2018; Viljoen interview, 2019; Botha interview, 2019; and Goldberg interview, 2019), the general response of labour brokers to the requirements of the LRA amendments have evidently been twofold, namely, more negative and uncomfortable in practice on the one hand, as they have often attempted to avoid implement S198 of the LRAA as required by the legislation; and on the other, have expressed to welcome the amendments as they will ensure protection for workers and labour brokers from client companies. Furthermore, the labour movement has become fragmented, as we saw the split of COSATU that led to another federation being formed. On the same note, employers and have already divided workers in the workplace, by breaking up the workplace to create fragmentation among workers. Workers would be working at the same plant but identifying themselves according to their labour brokers. 

2.10 [bookmark: _Toc20820622]Beyond the Triangular Employment Relationship
A triangular relationship always comes to mind whenever one mentions labour broking. However, the employment relationship may become more complex that the common triangular employment relationship. Some workplaces have gone beyond the triangular employment relationship that seeks to eliminate a direct link between the client and the labour broker employee. This involves outsourcing a certain department of the client to an outsourced company, which is a former labour broker (Schroeder interview, 2019; Gqoba interview, 2019). In this case, the firm, Reckitt Benckiser, outsourced its warehouse to DHL logistics for packaging and distribution, and the firm has workers who take products from the factory to this warehouse for packaging and transportation, not directly involving Vital workers. Vital is a company to whom the firm outsources packaging and transportation. Vital then sources its labour from Staffing Solutions, with whom it holds a contract.  These workers would then be placed to do packaging at the warehouse, while others are hired to drive DHL trucks to deliver the products. The workers that Staffing Solutions provides to Vital are sourced from three other labour brokers, namely Ubuntu, Labour Resolutions Specialists (LRS) and Currins. In this case, workers cannot legally claim to be made Reckitt Benckiser employees, but Vital workers, making matters complicated because it is an outsourced company (Schroeder interview, 2019). This complexity makes it even more difficult to organise these workers because they are fragmented.  

However, those seeking to implement Section 198A of the LRA in question ought to ask real questions, such as those included in the rebuttable presumptions, and not focus on what the person or entity may call themselves (Schroeder interview, 2019). The substance lies in the relationship between the worker and that entity who calls him/herself a client, according to Schroeder. The reasoning for this is that there is a rebranding by many labour brokers, including companies that would claim to have outsourced a certain department. Gqoba has argued that employers often create those complexities, however, mandate remains important. She further argued that even outsourced companies often conduct the work for clients that itself is not for a fixed period of time, for example, cleaning services at a university do not have an end period, because the university will always have to be cleaned, such that “it is the definition of a job that matters” (Gqoba interview, 2019). Gqoba further stated that there were cases where the employer would claim to have outsourced certain departments and labour brokers would take outsourcing duties, and they would challenge such cases by showing that the work is neither project-based nor temporary, and thus, that the employees ought to be permanent employees of the primary employer, being the client company. However, she also emphasised the importance of looking at the merits of each case. However, there could be a case where an employer is forced to employ extra people to do an order that to go overseas after a certain period. In such case, she argued, the duties of the temporary employee would be the same as those of permanent staff, where he was only required for a certain period. Although the employee will be employed for a short period of time, s/he nevertheless must receive the same remuneration rate as permanent workers, because the respective workers are doing the same job. 

2.11 [bookmark: _Toc20820623]Impacts of the LRA Amendments
From the above information, it is clear that the impact of the LRA amendments have been felt by labour brokers and workers alike. While few workers have benefitted by securing permanent contracts, many workers have lost jobs, and labour brokers have lost clients (Darroll, 2017). This is despite many labour experts saying the LRA amendments will have no impact on labour brokers (Bhorat, Cassim and Yu, 2016). The first argument is made by those who still hold that labour brokers remain the employer of the labour broker workers after three months in terms of all other legislations governing employment relationships except for the purposes of the LRA (Bagraim, 2018). ADCORP maintains that the Constitutional Court judgment does not end the triangular relationship, but remains in place after three months, as it continues to have a commercial contract with a client and labour brokers can still operate within the law. In a statement to Financial 24 on Friday 27 July 2018, ADCORP argued that the judgment did not negate the important role of labour brokers “in workforce management and enabling skills development and employment in the economy” (Van der Merwe, 2018). Marie Viljoen, the Head of labour Relations Services at ADCORP held similar sentiments, and argued that although the amendments may force labour brokers to review their designs, they will not affect ADCORP, because they have always encouraged their clients to comply with the law (Viljoen interview, 2019). The same sentiments were held by Dick, Transman CEO, and Vice President of CAPES, as mentioned above. ADCORP reneged against its 2012 statement made by Loane Sharp in the Mail & Guardian in 2014. In a different light, Terry Bell (2018) argues that there is no alternative to labour broking, and that the judgment of the Constitutional Court will not stop the bakkie brigades from collecting workers at street corners. This is because labour brokers make their profits from hired workers’ wages, and may continue to operate against the judgment, because the government and unions may not be able to police such activities. 

For Gqoba, it does not matter whether pay slips come from the labour broker or the client, as long as the employee gets pay, treatment and benefits equal to that of those employees that have always been working for the client. Moreover, it does not matter whether the client wants to do dual employment with the labour broker, since they may have a commercial contract together, but, in terms of violations of workers’ rights, action will be taken against both, and if dismissed, both will have to reinstate (Gqoba interview, 2019).

On the other hand, we have those who believe that the judgment has separated the genuine from the non-genuine/bakkie brigades labour brokers, and believe that the non-registered labour brokers would either be forced to register or close down by the Constitutional Court judgment (Moalusi interview, 2019 & Dick interview, 2018). While Dick has argued that the Constitutional Court judgment would not impact negatively on Transman, since they always encouraged their clients to comply with the law, Moalusi holds a different perspective, as he argues that the judgment had a negative impact for the industry as a whole, as WorkForce, lost some clients, and smaller businesses were forced to close down as a result of the judgment (Moalusi interview, 2019).  However, it remains business as usual for WorkForce in providing temporary employment and has not attempted to rebrand nor change business strategies, he argues. Although WorkForce may have not changed its strategies, Moalusi’s arguments on the industry being affected is true, and the case of Kellogg’s, amongst others, serves to support this argument, as ADCORP had lost a client when Kellogg’s ended their contract (Van Rensberg, 2018). 

Furthermore, the impacts of the 2014 LRA Amendments were adverse for workers who were recruited for labour brokers to work at companies. When many workers had thought that their struggles were going to come to an end, it transpired that this was still the beginning of their struggles to be made permanent. Labour brokers and clients have shown reluctance to implement the LRA Amendments as per the requirements and the Constitutional Court judgment. Instead, workers were employed only to be later retrenched, over 50% of workers never became permanent, and employers found themselves trying to level wages with minimum wage to deal with new employment issues (Darroll, 2017; Van Rensberg, 2018). Meanwhile, the extensive delays in this regard have demoralised workers (Schroeder interview, 2019).

In summary, the impacts of the 2014 LRA Amendments can be understood not only in relation to how labour brokers express their reception of the amendments but also on how such responses have been playing themselves on the ground and as reported in newspapers and by workers.  Following the Constitutional Court judgment, there has been some rebranding and change of strategies by labour brokers and these gives an insight into the complex South African labour relations but also the possibilities of further litigation.  


3 [bookmark: _Toc20820624]CONCLUSION
Following the 2014 LRA amendments, there was uproar between labour/workers and labour brokers.  This led to some workers being absorbed to companies that labour brokers supply with workers but the overwhelming majority remained could not be permanently employed.  Workers and labour brokers have battled through the CCMA and courts in attempt to be permanent under client companies.  Some have been sent from pillar-to-post and many lost their jobs. Workers have been working for companies for many years without being retrenched or stopped but since the new amendments, many have been retrenched.  Companies can retrench workers in terms of the LRA and this is a tactic used by labour brokers to escape the law and further creates imbalances of power between workers and employers.  While the South African legislation is more progressive comparatively, the protection for workers is not guaranteed.  	

The Assign Case provides challenges and complexities that workers face in the South African labour relations and some lessons for those battling with worker struggles in South Africa. There has been manipulation of workers, contracts of employment as well as those of the conflict resolution structures by the companies.  This was done through lawfare and “manufacturing of contracts of employment by companies and labour brokers.  

What appeared at the center of the response of labour brokers to the amendments was rebranding of their businesses to avoid the implications of the Labour Relations Act.  From this we found outsourcing being brought to attention by labour movement and scholars as becoming an overlooked factor used by companies to avoid the labour regulations and causing a more complex employment relationship than a triangular relationship.  In the worst form, as in the case of Reckitt Benckiser, outsourcing breaks and hides the relations between client companies and workers.

Another problem that emerged from this research is that of compliance, that is, companies do not want to comply with the and there is lack of enforcement from authorities due to lack of expertise, as Darroll (2017) has argued. Another factor resulting in lack of enforcement is the anomalies that exist with the labour legislation and non-registered labour brokers who operate as bakkie brigades. 

Summarily, the 2014 amendments were a necessary step and have worked for some workers.  Nevertheless, new challenges emerged. Outsourcing has become a bigger challenge than it was. For workers to be protected against the dynamics of outsourcing, service providers and other forms of exploitative employment, further amendments to the LRA will still need to be implemented and the legislation will have to be assessed timeously.  However, looking at the South African and global issue of the reproduction of cheap labour, it is evident that labour legislation has been reactive than proactive and the industry of labour broking is deeply constructed and well thought. The South African labour broking industry is behind, comparatively, and this proves that there is still a long way to go in dealing with labour broking practices and dynamics.  This is in part because the government cannot abolish labour broking as it is protected by international laws.  A case in practice was that of Namibia whereby the abolition was challenged internationally after the government had banned it.  

The struggle for workers to be permanent is not yet ended and the response by labour brokers shows the unwillingness of employers (labour brokers and client companies) to make these workers permanent. As in history, the power of workers has proven to be in the collectivity or organisation of these workers despite many not having been absorbed yet.  Therefore, victories of workers will be realised through collective action than the labour laws alone.

While this research used Assign Case as a point of departure to the responses of labour brokers to the 2014 LRA amendments, it is not inclusive of, and does not cover, the whole South African cases.  Also, while this research is not representative of all the labour brokers in South Africa, it does reflect common responses and patterns within the industry as it provides responses of CAPES, which is the Professional Body for private employers in South Africa, and also captures perspectives and responses of Global Business Solutions which provides advice to many labour brokers in the country.  This is reflected by the common claims made by the labour brokers interviewed for this research. Moreover, the labour broking issue goes beyond the blue collar to also include white-collar workers and this is often overlooked.  The grievances of these workers are often not covered in the labour brokers and because the LRA amendments only sought to cover those earning below threshold, responses to those are not covered by this research.
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[bookmark: _Toc20820626]Appendix: Interviews Conducted
Interview with Eddie Webster 8/09/2018. Professor, University of Witwatersrand.
Interview with Angela Dick, 23/10/2018. CEO at Transman (Pty) Ltd.
Interview with Jonathan Goldberg, 12/11/2018. CEO at Global Solutions.
Interview with John Botha 20/12/2018. Senior Consultant at Global Business Solutions representing CAPES and Assign Services.   
Interview with Marie Viljoen 17/01/2019. Head of Industrial Relations at ADCORP.
Interview with Wyne Ncube 29/01/2019. Head of Strategic Litigation Unit at Lawyers for Human Rights.
Interview with Rob Rees 30/01/2019. Senior Researcher at National Labour and Economic Development (NALEDI).
Interview with Ighsaan Schroeder 12/02/2019. Director at Casual Workers Advice Office.
Interview with Moalusi 21/02/2019. National Director for Industrial Relations at Workforce.
Interview with Prudence Gqoba 7/03/2019. Head of Legal Department at National Union of Mineworkers.
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