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In Bevetta v Rhodesia Railways L td 1 the court Pound that the 
contract of service under consideration had bedtiine t'e1tip6ra¥i'ly' 
impossible of performance but nevertheless applied principles 
very s im ilar to the rules o f partia l im possib ility  discussed 
in the last chapter. This ease w ill.b e  considered in rather 
more detail below.^

‘ X

The general rule in regard to temporary im possib ility  is 
that i t  does not extinguish the obligation but merely suspends 
i t  un til such time as i t  once more becomes possible o f per­
formance, when fu l l  performance, i f  that is possible, may be 
demanded.3 I f  fu l l  performance is not possible, the creditor 
is  en titled  to demand what performance is possible in 
accordance with the rules governing partia l im possib ility of 
performance discussed in the last chapter, provided that to 
enforce such performance would not in effect amount to imposing 
an obligation on the debtor d iffe ren t from that which he 
o rig in a lly  undertook to perform,for in such a case the o b li­
gation would have become wholly impossible of performance.^
The Digest appears to have placed no time l im it  upon the 
duty to perform, but certa in ly  in modern times i t  seems to be 
important to determine whether time is o f the essence of the 
contract, and i f  not, then what part i t  does play in the 
contract.

#
r

In Wsyt v United Restaurants Ltd  the p la in t i f f  was engaged

1, 1947 (2) SA 1075 (SR ).

2, at p 1&9,

3, D 46.3.98.8. lee also Unterholzner S e h u ld U A i^& lim im m
§ 241; Wessels Th® Lem o f Contrast in  South A friaa  I 2634; 
8pmo$r v Gostelow 1920 AD 617 at 626.

4. t  at p 173.

6, 1903 TH 161,



as a restaurant manager for a period of twc years from 
1 September 1902. He was absent from Work w ithoutieave fo r 
three months on account of illness* The court held that the 
contract implied that he would serve the defendant company 
d& d%@ in  di&ffi fo r the specified time except fo r such 
reasonable periods as might be necessitated through illness  
or incapacity, and that three months 1 absence was in the 
circumstances unreasonable and en titled  the employer "to con­
sider [his] obligations at an end".

I t  can be seen from what has been said above that th is case 
is rea lly one of partia l im possib ility , rather than one of 
temporary im possib ility , for after three months1 absence from 
work the manager could not complete two years' continuous 
service d* 4% dWam before 1 September 1904, when the 
contract was due to expire. Furthermore, the restaurant was, 
i t  appears, not managed for the three months the p la in t i f f  
was away from work. This is not work that can accumulate 
and be done by the employee on his resumption of duty, perhaps 
by deferring or forfeiting holidays, or working longer hours. 
Full performance in th is  case has become absolutely impossible, 
despite the fact that the contract i t s e l f  impliedly recognised 
the po ss ib ility  o f short absences owing to indisposition, and 
so had a certain amount of f le x ib ility  b u ilt  in to  i t  - 
perhaps in addition to the concept of "substantial" performance 
that has already been considered.6

I t  waa pointed out in
that the "nature of the p la in tiffs  work^will affect the 
legal position of this case"̂  -  ...— — — — ^

, and that 'th "e is also this further d r *
cumstance, that the work might have been accumulating during

6. Supm at pp 150f.

7, (1904) 21 SC 620 at 624-6. See also Iw&ba w CoWdat Oouam- 
W8M* (1906) 16 CTR 126, 2 Buch AC 277,



#e  #eit services geaaed, and that f lre t  a # # K -
lation of w#k mWt hava W o  diapoaad of W a r @n\ In
that case, mainly on the ground that the p la in t i f f  had not 
received no tifica tion  that his services had been terminated, 
i t  was held that the interruption in his work caused by the 
m ilita ry  authorities had not had any legal e ffect upon his 
contract of employment.

One of the problems which bedevils toaa-bio oondiictio o'pevavim 
is the fac t that examples derived from the le ttin g  and h iring  
of property are often u n c ritica lly  applied.

o
In v sigmdzM  the court said, quite correctly, that

n[t]he principles which guide the Court in the case 
of lom M o openmm are s im ilar to those which 
are applied to a loaatio  p@i, A lessee of a house 
is en titled  to terminate the contract and to leave 
the house i f  he be not afforded a convenient use or 
enjoyment of the property le t  (Voet, 19, 2, 23; 
Grotius, 3, 19, 12.) Now in the case of a le ttin g  
of services, the looatov is the servant, the 
owwWwr the master, and the services which the 
loaatoT is to perform are in the same position as 
the res in  a loaatio  r r i .  Hence the services 
themselves, and not the workman, take the place of 
the house, I f ,  therefore, the master does not 
obtain from the servant the proper enjoyment o f the 
services le t,  then he may, Vke the lessee o f a 
house, who is deprived o f the use o f the property, 
terminate the lease o f the services {IogccHo 
o p em rw m )."

8, 1910 TPD 869 at 873-4,



" [ i ] t  matters not in such a case whether the 
employer is deprived o f these services by the illness 
o f the servant or by any other act fo r which the 
master is not responsible . . . .  I t  is not fo r 
every t r i f l in g  deprivation of services that a 
rescission may take place, but only fo r such an 
interruption as the law considers considerable 
under the particu la r circumstances o f the case."

This approach has been followed in la te r cases,’10 but i t  is  
submitted that the last two sentences quoted above are too 
widely stated. I t  does not follow that because loaaUo 
aonduotio r& i and loaatio aondmtio opsmrum (or, fo r that 
matter, opsm fa a im d i)  are species of the same genus and 
governed by the same legal principles that the legal consequences 
following upon partia l im possib ility in the case o f a loaaUo 
cionduotio m i  should be transferred to a situation of temporary 
im possib ility in a case o f loaatio  eonduotio opemmm.

In most cases o f loaatio  aonduatio m i  the property is  le t 
fo r a fixed period, and i f  the lessee is deprived o f its  use 
and occupation fo r a portion of that period fu ll performance 
o f the obligation under the contract is impossible.1’1

Furthermore, the contract o f lease does not envisage 
temporary loss of use o f the premises. Even when the lessee 
goes on holiday he retains use of the premises le t,

10, See Boyd v Stuttafovd S Co (1910) 4 Bueh AC 141 at 150; 
Boyd i) S tu tta fo rd  I  Co 1910 AD 101 at 116; Bam tta  p 
Wtodmia Bailm ys Ltd  1947 (2) SA 1075 (SR) at 1080.

11. Though i t  may be possible to extend the lease to make
up fo r the period of deprivation, this would be a new 
contract and would depend upon the w ill o f the parties.



I .  Analysis of Temporary'iropossibi1ity

In lo o a tio  conductio operax'im the position can be quite 
d iffe re n t.12 The contract i t s e l f  contemplates, as has been 
shown, the poss ib ility  that the employer may not have the 
services o f his employee fo r short periods owing to his illness, 
leave, etc. Furthermore, a great many contracts are o f the 
permanent and pensionable variety, which contemplate service 
over a great many years up to a certain retirement age, and 
in many cases may even be extended fo r a period beyond that, 
subject to certain conditions, such as a medical ce rtif ica te .

The correct view seems to be that a break in a contract of 
service of th is kind should be treated as a case o f temporary 
im possibility of service, provided that the break does not 
endure fo r so long as to make the performance under the 
orig inal contract wholly or at least p a rtia lly  impossible o f 
performance . I t  is clear that the ra tio  which the break in  
service bears to the length of the contract is important bare.

In PsUmsky v B z s to ll' Bristowe J said:

“The case might have been d iffe ren t i f  the partner­
ship were going on fo r two or three years longer 
and there were a reasonable certainty of the 
respondent's being restored to health within a com­
paratively short time; but as i t  is , the partnership 
must expire in  any event w ithin s ix months, the 
respondent has been away five months already and 
there is  no evidence from which i t  can be said when 
he w ill be able to resume work."

12. As Solomon J pointed out in o gtwttafbrd a a, 191Q
AD 01 at 150, a "r ig id  application o f that principle 
would . . . cause grave in jus tice , and would be quite 
inconsistent with the idea that Zoao.t'io oonduoirto is a 
bom contract,"



In that case the partnership was fo r a period o f some five  
years and required the regular attendanee of 
partner to act as ca ttle  auctioneer. At the date of the 
action i t  was thought that the respondent would not be f i t  
fo r work fo r at least another s ix  weeks, which would have 
made his absence from duty nearly seven months out o f the 
five  years of the contract.

In % Bhoabaia AztZwaye the plaintiff,who had
been in the employ of the defendant and its  predecessors in 
t i t le  fo r a continuous period of more than th irty -th ree  
years, was interned purely because he was an enemy subject.
He was released less than eight months la te r. Immediately 
before his release he communicated with the defendant with 
regard to his position and was informed by the defendant 
that i t  was of the opinion that his internment had auto­
matically terminated his services and that as he had not yet
qualified fo r a pension, he could not be granted one. I t
would seem that at the date of his internment he had 97 days
leave due to him. At the time of his internment the p la in t i f f
had only some eighteen months to serve to qualify fo r a 
pension. His duties were those o f a way inspector, which, i t  
would seem, meant that duties could not be accumulated as a 
backlog and worked o f f  la te r. However, his conditions of 
service are not well enough evidenced in the report to enable 
one to determine whether they were flex ib le  enough to permit 
him to make up fo r lo s t service.

Had he applied immediately to the court fo r an order o f re­
instatement in his permanent and pensionable position, the 
court might very well have treated the measure as causing 
temporary im possib ility of performance, and granted his 
request. As i t  was, ha seems to have waited some six years



170.

before going to court to claim a pension on a "modified scale" 
under regulation 148 (5), which had been applicable to him as 
an employee of the defendant. Such pension could be granted 
to him only i f  the defendant was found to have "dispensed 
with" his services before he had reached pensionable age.
This was the d if f ic u lty  facing Tredgold J . I t  is not suggested 
that his decision that, in the circumstances, the defendant 
had "dispensed w ith" the services of the p la in t i f f ,  was not 
r ig h tJ 5 or that the result of th is decision was not equitable 
in the circumstances, but the process of reasoning in regard 
to the principles of the law relating to supervening 
im possibility o f performance, with respect, leaves much to be 
desired.

I f  Tredgold 0 had come to the conclusion that the temporary 
im possibility had continued so long that fu l l  performance of 
the p la in t if f 's  obligations under the contract had now become 
impossible, and that therefore the defendant had the right to 
e lect whether or not i t  would accept the partia l performance 
under the contract which remained possible, and that i t  had 
in fact elected to terminate the contract, one might have 
queried his f i ndings of fac t, but not his decision on the law 
applicable. Instead, he found in e ffect that in cases of 
temporary im possibility of performance the remedies appro­
priate fo r pa rtia l im possib ility of performance are available. 
Following th is lin e  of reasoning, several writers on the law . 
o f contract have adopted th is  approach.^6

15, Though that is open to some doubt, see Ramsden "Tem­
porary Supervening Im possibility of Performance" (1977)
94 SALJ 162 at 163, 169 n 147. Clearly, however, by the 
time of the case the p la in t i f f  had acquiesced in the 
termination of his service see Stsw art Wrights on CBty)
W  1977 (2) SA 943 (A) at 952,

16. De Wet and Yeats Kontmhtm^og m  Em d&lsrw  160; Christie
low ef CWatK# a w #  466 (though the letter's

statement o f the law referred to here is not as such 
inaccurate, i t  fa ils  to te ll the whole story).



' s W -M ea  by m  eleewWm
in some d e ta il, and I do not propose to repeat those 
critic ism s here except to say that temporary im possib ility  
neither terminates an obligation nor gives rise to a r ig h t to 
terminate an obligation.

Three important points need to be borne in mind regarding 
temporary i mpossibility:

( i)  The position would seem to be that temporary im possib ility  
suspends the duty to perform the obli gation thus rendered 
temporarily impossible, as long as the im possib ility 
continues.^ Because of the synallagmatic nature o f reciprocal 
contracts, however, the party thus deprived of the benefit o f 
performance can withold his counter-prestation and even 
recover under a a o nd io tio  any performance already rendered 
in  respect o f the obligation temporarily made impossible; fo r 
instance, he can obtain a pro ra ta  refund of rental already 
paid by him in respect of premises that he has been unable to

IQ
occupy. In addition, the time fo r completion may be 
extended, unless time is o f the essence of the

17. "Temporary Supervening Im possibility of Performance"
(1977) 94 162,

18. See note 3 above.

19. Done 11 us 12.21.4, commenting on D 19.2.58.1.

20. Building contracts often oblige the architect to extend
the time in such circumstances (see H S McKenzie Th& Laio
of awd&dMwg CbmtrowtB dbwfA.
3rd ed (1977) 186). In England i t  has been held that 
this obtains even in the absence o f such a clause (King 
v Fmlmr (1876) 34 IT 887), In my view our law would 
take a s im ilar view in appropriate cases, owing to the 
suspensive nature of temporary im possib ility . I t  is 
also in teresting to note that section 7(1) o f the 
Prescription Act 18 of 1943 provided that extinctive 
prescription was suspended so long as the performance of 
an obligation was delayed by major or the debtor was 
law fully en titied  to delay the performance on any other
ground. (See Montssss Township d Im§strn$nt Corporation (My) Ltd

aetk of a 4 1964 (3 SA 221 (T) at 236;
Insurance Co Ltd (in  l i  W  V Mohmu 1967 (2) SA 459 (A)

(continued)



contract21 or the delay would be unreasonable. 22

( i i ) On the termination of the temporary im possib ility  the 
s ituation has to be examined to see whether the obligation 
1 s now

(a) capable of being substantia lly performed, in which 
case not only is  the cred itor en titled  to demand the performance 
but he is obliged to accept i t ; 22

(b) capable of being performed only in part, which means 
that the contract is now p a rtia lly  impossible o f performance 
and the creditor may elect to accept what is possible or to 
trea t the contract as at an end; 24

(c) no longer capable of being performed i,i whole or 
in part, in which event the temporary im possib ility  w il l  have

20. (continued) 459 (A) at 457; Gcvmtk? v The Master>
- 1971 (2) SA 434 (D) at 435; Bpk %

'Master . 1975 (1 ) SA-59 (T) at 74-5. See also sections
3(1) and i SoHhe Prescri pti on Act 68 o f 1969 , whi ch 
provide fo r prescription to be postponed or delayed 
where superior force prevents the ju d ic ia l in terruption o f the 
running o f prescri pti on in certain cases ( and Mamis v 
Qammr&tal Union Assuranoe Co o f  S A Ltd  1977 (2) SA 269(T).)

21. See for example, W ra w  6 Co w Toy tor d Co
P 916.3 1 KB 402 (GA); Lais ton Gas Co v Leiston-currr- 
B i& m e il UDC [1916 ] 2 KB 428 (CA); Metropolitan Mater

Karr d Co [1918] AC 119, 34 TLR T38; BzAam 
GWwa [19393 1 KB 132, [1938] 3 All ER 135. Although 
these are English cases i t  is submitted that the position 
would be the same in  our law, since i t  is a question of 
interpretation of the contract, see xZooa WiZZdM* Co *  
ArW Z d aowfZas 1918 AD 145 at 166-7,

22. See Ramsden "Temporary Supervening Im possibility of Performance" (1977) 94 &L&J 162 at 163.
23. See above at pp 150f.

24. See above at pp 152f,



become tota l and absolute and e ither party may regard the 
contract as at an end, 25 that is , neither party can in s is t 
on performance, 26 though, of course, a substituted performance 
can be agreed upon.

( i i i )  I f  at any stage during the continuance o f the temporary 
im possib ility  i t  becomes apparent that the orig inal obligation 
w ill no longer be capable of being performed in fu l l ,  then i t  
may be evident that

(a) substantial performance w il l  be impossible, having 
regard in  particu lar to the nature of the obligation which 
had o rig in a lly  been promised and to the question of the 
m ateria lity  o f the time o f performance; again, e ithe r  party 
should be en titled  to elect to trea t the contract as at an 
end;2?

(b) the orig inal obligation can be performed only 
p a rtia lly , in which event two courses are open to the cred itor: 
he may immediately trea t the contract as at an end; or he may 
postpone his decision u n til the temporary im possib ility  has 
ended, to enable him then to make up his mind whether to 
accept the performance which s t i l l  remains possible or to 
terminate the contract. 28

25. See W A Ramsden "Temporary Suoervening Im possibility of 
Performance" (1977) 94 s a lj  162 at 165.

26. See W A Ramsden "Temporary Supervening Im possibility of 
Performance" op a i t  and the cases there cited in support 
of thia proposition, especially Boyd * aawt&afard <3 Co
1920 CPD^494^  ̂ Brtdmw 4 Gb 6W

27, See W A Ramsden "Temporary Supervening Im possibility o f Performance" (1977) 94 162 at 168,
28, See above at pp 152f. This might be thought to be 

hard on the debtor, but i t  must be remembered that 
normally performance has to be made within a reasonable 
time, so that i f  the delay is unreasonable the debtor 
can elect to trea t the contract as at an end: see para
( i i ) ( c )  above,



I t  w ill thus be seen that w h ils t temporavy im possib ility  o f 
performance merely suspends the obligation to perform during 
the continuance of the im possib ility , i t  can ripen into e ither 
pa rtia l or tota l im possib ility ,

I t  would seem that where a party has an election to trea t
the contract as at an end, he ought to no tify  the other party
to the contract that he is exercising his rig h t o f election
and o f his decision. This appears to be the general practice
in England. 29 However, notice may not always be possible or 

30necessary.

I t  is a question of fact in each case when the cred itor is
en titled  to conclude that temporary im possib ility  has hardened
into absolute im possib ility  (whether pa rtia l or entire) so
as to enable him to no tify  the debtor that he considers the

31contract to be at an end.

I f  the parties take d iffe ren t views on whether the circumstances 
e n tit le  the contract to be regarded as at an end, the party 
contending that they do has the burden of establishing that 
he was ju s tif le d  in his b e lie f . 32

Temporary im possib ility  of performance does not only arise in

29. R G McElroy & G lanville Williams im pesH H U ty o f 
Hvf&m m o* (Cambridge Univ Press 1941) at 231, and i t  
appears to have been one of the p r in c ipal concerns of 
Tredgold J in Bsvstta's case (supra ) .

30. AJ Kerr "The Effect on Leases of Supervening Im possibility 
of Performance" (1977) 94 389 at 396,

31. 1910 TPD 869 a t  876; v
4 1914 TPD 264 at 259-60; % Abyar,
Bridgsns  4 Co L id  1920 CPD 494 at 502.

32. R G McElroy & Glanville Williams op a i t  at 229,



« 33contracts that require continuity o f performance, such as
34 35

a contract of employment or a working partnership or a
lease ,^  but i t  also arises in  contracts of sale and delivery

37 38of goods, and contracts of carriage of goods by sea, as
well as other contracts that do not require continuity of
performance. The rules outlined above should apply equally
to a ll kinds of contract rendered, temporarily impossible of
performance through the advent of a supervening mam
f o r tu i tu s  or v is  m o o r.

33. In the words of R H Christie The Law o f  C ontract in  South A fr ic a  
at 4 66 .

34. See Van d&v Msruie v C o lo n ia l Government (1904) 21 SC 
520; Boyd v S tu tta fo rd  & Co (1910) 4 Ouch AC M li  Boyd 
v S tu t ta fo rd  1910 AD 101; Myera v S ie ra dzk i 1910 TPD 
869; S ilic o s is  Board i> C ity  Deep 1949 (2) SA 813 (TV,
B e re tta  v Rhodesia Railways L td  1947 (2) SA 1075 (SR).

35. See P elm sky v Baa t o l l  1920 WLD 32; Schlengemnn v Meyer 
Bridgens & Co L td  1920 CPD 494.

36. Voet 19,2,27; 19.11.27; Pothier fowag%a§ 120, 121, 152;
Johannesburg C onsolidated Investm ent Co v Mendelssohn &
Bruce L td  1903 TH 286; Ranaen'Schrader & Co V Kopelow itz  
1903 TS 707; Cf Cooper The S A Law o f  Land lord  & Tenant 
at 180, who predicates "a supposition upon which the 
parties contracted," on the fa ilure of which a remission 
o f rental is claimable, The wording is redolent of the 
English.rule of frus tra tion  in cases such as K n e llju  
Henry 1903] 2 K B  740 and Chandler V Webster fj904j 1 KB 
493 (CA), and in e ffect means that the landlord is 
unable to perform a ll that he has promised to perform, 
a 'b a it ta c it ly  or by implication of law,

37. loda iken  v Angehrn A P is l  1914 TPD 254 at 259-60 - a 
customer cannot be expected to wait fo r an inde fin ite  
time fo r a strike to end and coal to be available.

38, Algoa M i l l l in g  Co L td  v A rk e ll  & Douglas 1918 AD 145,



THE EFFECT OF SUPERVENING IMPOSSIBILITY OF PERFORMANCE

A. Modification o f the Contract

The general rule is  that a party to a contract may not invoke 
the doctrine of im possib ility  o f performance to excuse himself 
frum the performance of one term of the contract while seeking 
to keep the contract otherwise in fo rceJ i f  th is  would 
result in the parties being bound to an en tire ly  d iffe ren t 
contract.

2In A fr ic a n  R ea lty  T ru s t L td  V Bolmes the court said that 
there "is authority for the proposition that when the basis 
of a contract fa lls  away the contract fa lls  away with i t " .  
Although the court referred to a number of English cases on 
th is point, i t  also referred to some Roman and Roman-Dutch 
te x ts . The Roman texts are concerned with the stipu la tion

3
fo r a dos,  which as has been seen, was a very special case, 
and to the perishing of a res  upon whose continued existence 
the obligations of the parties depend.^ The writings of 
Leonhard, Naber, Moltzer and Windscheid were also referred to . 5 

This princip le , which was accepted as a part of our law in 
SchUngem m  v Meyer, B ridgm s  <5 Co Ltd5 was assumed to be so in

1. V 1946 CPD 655 at 662-3,

2. 1922 AD 389 at 400,

3. Above at p 10.

4. And about which there can be no quarrel. Besides the
authorities there quoted, see D 46.3.107.

5. Discussed above at p 78.



WaaDkff & W  Yda #aw8d3#ybd#d
jw & a ta w  #  M ,  ? I have & a lt  with this qqes^Qh-'emfeflh
th is work8 and have submitted th a t, despite these weighty 
d ic ta , the doctrine of changed circumstances is hot applicable 
in our law.

Certainly the courts cannot go so fa r as to make a new contract 
fo r the parties, as they did at one time in Germany, in an 
endeavour to give e ffect to the intentions of the parties so 
fa r as was possible in the circumstances. This rule is abso­
lu te ly  clear in our law,*10 unless in e ffect the performance 
ordered by the court is no more than was impliedly owed Under
the original contract i t s e l f ,  whether ta c it ly  contracted fo r

11or by implication of law.

Kerr, 12 however, draws attention to a certain permissible 
substituted performance adverted to by Pothier, 18 where tie 
says that - f  the lessee is deprived of the use and enjoyment 
of the property le t,  or a part o f i t ,  during the currency of 
the lease as a resu lt of vis  rnagov, "the lessor is en titled  
to o ffe r to lodge the lessee in another house pending

7 . 1924 AD 573 at 603.

8 . Above at pp 74f.

9. See W A Ramsden"Impossibi1i t y  of Performance and Changed 
Circumstances in German Law" (1976) 39 t h r - h r  367.

10. Co DM % d 1918 AD 148 at 169,
166-7; Bayl&y v Uarwood 1954 (3) °A 498 (A) at 510-1;
Bmh&dux v P h illip s m  1966 (41 SA 638 (PC) at 643; fa tu  Rmeh 
W  Co fP W  W  *  AwoAwv Go
1976 (3) SA 612 (W) at 616,

1 1 . Caak CPo# W  o #oaww*6l961 (2) SA 347 (SR)
at 361; thus i t  seems that in  a case of temporary impos­
s ib i l i t y  o f performance an extension of time may be
allowed. (See above at p 167, )

12. A J Kerr "The Effect on Leases of Supervening Im possibility 
o f Performance" (1977) 94 389 at 394,

13. low #* §5 147, 149,



execution of the repairs", and that i f  he does, such "an 
o ffe r would prevent,the esolution of the lease". I f  he does 

not, "the lessee is discharged from l ia b i l i t y  fo r rent during 
the whole of the remaining period of the lease, even though 
the lessor, a fte r having restored the house, offers i t  to 
him; fo r the lessee is not compelled to take back the house, 
when he has been forced to procure another one" . 14

15
However, in view of the observations of our courts, i t  is 
extremely doubtful i f  these views of Pothier1̂  would find  
favour today, fo r they would have the e ffec t of substituting 
new leased premises fo r those o rig in a lly  le t under the contract.

B. Contract Extinguished

Generally, supervening im possib ility  that complies with the 
requirements outlined in th is  work discharges the obligations 
of both parties to the contract i f  the im possib ility is 
e n tire , 17 whatever the type of contract involved.1^ I t

 2           -

14. The translation is by Mulligan P otH er's  Treatise on the 
contract o f  Le tting  and H iring .

15. See note 10 above.

16. In homage § 147,

17. 0 45,1.37; 49,1.83,5 pr; 45,1,91,1; 45,1,140,2; 80,17,23;
Leyser Meditationm  especially 190 (4); Bischofbe^g&r v 

Byk 1981 (2) SA 607 (W).

18. For example, sale and delivery of goods ( Yodaiken v 
Angehm i  H e l 1014 TPD 254); ioaatio  conduatio in its  
various forms (see p 166 above);carriage of goods (Atgoa 
t r i l l in g  Co Ltd v A rke ll & Douglas 1918 AD 145); exchange 
(DonellUB Vol 11 c 1666 (ad P da AW# W  140 ,2,8)
c 1758 of 1847 ed); Vest 19.4.1; Wessels The Lm o f Contract 
in  South-Africa I  2712,)e tc .
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extinguishes th e ir obligations^by operation o f law; hence 
there is no breach of con trac t^  and reliance on the 
im possib ility  1s not affected by reliance on the other sub­
sequent acts of the other p a rty ,^

22The case Of Bsv&tta v Rhodesia Railways Ltd  tends to 
contradict th is proposition (with regard to temporary
im possib ility  at least), but this approach,as has been shown,

, , 23arpears to be wrong.

Exceptions

There an  some exceptions to this ru le .

V1 ) The f i r s t  exception is more apparent than real, namely,
that where the obligation is valid at its  inception i t
remains valid in spite of the fac t that circumstances
have changed to produce a situation where such an
obligation could no longer come into existence, provided
that performance remains both physically and lega lly  

?4possible,

19. Supervening im possib ility  of performance does not 
necessarily have the e ffec t o f discharging the contract 
in  a ll legal systems, fo r example, i t  does not haws this 
e ffect in French law (Tou llie r 4.156 n 447).

20. Van der Linden 1,15,2; Pothier Loiiage § 309; Daly v 
CMeActm d Co W  1916 CPD 562 at 569; Bgtgra FZowmw 
& Go V Kokstad M u n ic ip a lity  1919 AD 427 at 437-8; 
Sdhlmgomnn v Meyer, Bridgm s & Co Ltd  1920 CPD 494 at 
500; v W #  1956 (1) SA 393 (W) at 396; 
atrawe* o PaM 1958 (3) SA 563 (0) at 566 (though 
ob iter because the common-law position was excluded by 
s ta tu te ); Bekker NO v Duvenhage 1977 (3) SA 884 (E) at 
889 ,

'1 . Sohlengemcmn v Meyer, Bridgm s S. Co L td  1920 CPD 494 at 
504.

22. 1947 (2) SA 1075 (SR) at 1081.

'2 . See W A Ramsden "Temporary Supervening Im possibility of 
Performance" (1977) 94 SALJ 162 at 166-70 and A J Kerr 
"The Effect on Leases of Supervening Im possibility of 
Performance" (1977) 94 SACJ 389 at 394-5,

'4. y 50,17.85.1; Weasels The Law o f Contract in  South A frica  
S 2631.
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20. Van der Linden 1.15,2; Pothier Lomge § 309; Daly v 
Chisholm & Co Ltd  1916 CPD 562 at 569; Peters Flamm; 
i  Co v Kokstad H m io ip a lity  1919 AD 427 at 437-8; 
Sehlengemann v Meyer*, Bridgms & Co Ltd 1920 CPD 494 at 
500; Wilson ti Smith 1956 (1 ) SA 393 (W) at 396; 
Strauss v Van Zyl 1958 (3) SA 563 (0) at 566 (though 
ob iter because the common-law position was excluded by 
sta tu te); Bekker NO v Duvenhage 1977 (3) SA 884 (E) at 
889.

21. Sohlengemnn v Meyer  ̂ Bridgens t§ Co Ltd 1920 CPD 494 at 
504,

22. 1947 (2) SA 1076 (SR) at 1081,

23. See W A Ramsden "Temporary Supervening Im possibility of 
Performance" (1977) 94 SALJ 162 at 166-70 and A J Kerr 
"The Effect on Leases of Supervening Im possibility of 
Performance" (1977) 94 SAL; 389 at 394-5.

24. D 50.17.85,1 ; Wessels The Law o f  Contraat iv, Sonfk Afviea 
§ 2531 ,

 ^
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( i i ) Where there is a rule of the substantive 1 aw that
relates to the particu lar contract in question and
governs the position in re lation to r isk , that rule w il l
prevail over the principles re la ting to supervening
im possib ility of performance. Such rules ex is t, fo r
example, in s a le ,^  lo o a rto  conductio  opevis fa o ie n d i 

91and mutum (loan fo r consumption, such as a loan o f 
28money.)

' •

25. D 18.6,8.p r ;  19.2.13.5; C 4.23.1; Voet 18.6.1.2;
18.6.3.4; 18.6.7.8; Grotius 3.14.34; Van der Keessel
Thesis Seleotae  § 639 n; Van Leeuwen Bet Roomsch Hollandsehe Reeht
21 131; Van der Linden Koopmns Handboek 1.15.9 \Tetipington v Simpson 
(1841) 2 Menzies 110; CbW u WeeaeZs (1886) 4 SC 123; WbZff <S Cb
V Bruce<, Movers <5 Co (1889) 7 SC 133; W W B a v re tt  v Ngazana (1901)
22 NLR 223; Ds Kook u frtabzm (1902) 19 SC 136;
Couzyn v The Government 1909 IS 444; Rood's Trustee v 
S cott  <S De V i l l ie r s  1910 IS 47; Home v H u tt  1915 CPD 331;
Juta  & Co v Rorioh  1924 TPD 730; G oldste in  v H aripersad  
1942 NPD 158; Benjamin v Myers 1946 CPD 655; Rahad v 
D ire c to r  o f  Rood Supplies  1949 (3) SA 703 (A) at 709;
Van der Merwe v V iljo e n  1953 (1) SA 60(A); K itw e ll  
C lo th ing  v Quom H ote l  1966 (3) SA 407 (RAD).

26. Voet 19,2.30; Murray v Roome <§ Sorey (1855) 2 Searle 
157; Maberley v Searle  (1902) 19 SC 540; Hughes v 
fZatcAer 1957 (1) SA 326 (SR).

27. Voet 12.1.4; Groti us 3.10,1.5; Van der Linden 1.15.2; Van 
Leeuwen Censura Borens is  144,

28. In addition certain statutes, such as the General Law
Amendment Act 8 of 1879 of the Cape of Good Hope (see
U nited Mines o f  B u lt fo n te in  v De Beers Consolidated  
Mines (1900) 17 SC 419) and its  equivalent in the Orange 
Free State (though in the la tte r  statute the words "war

m

and insurrection" were inserted into the sentence 
"through inundation, tempest or such like  considerable 
misfortune the land has produced nothing"), namely 
Ordinance 5 of 1902 (see Strauss v Van Zyl* 1958 (3)
SA 563 (0)) disallowed "any deduction or abatement 
whatever" o f rent on account of the loss of use or 
occupation of premises as a resu lt o f certain events 
which could undoubtedly constitute v is  major  or casus 
fo r tu i tu s .  However, these statutes were repealed by the 
Pre-Union Statute Law Revision Act 43 of 1977,

 '   ' - —



I do not propose to consider such rules in d e ta il, fo r they 
are outside the scope of th is enquiry and are so complicated 
as to be impossible fo r me to trea t of them adequately, For 
example, the rule perieulum  ernptoris  in sale requires that the 
sale be p e rfe a ta , not an easy concept to define,29 the passing 
o f risk is affected by suspensive and resolutive conditionson
in the agreement and by the requirements re lating to 
counting and measuring generic goods sold,3  ̂ and so on. In 
every contract, whether i t  be one o f sale, lo a a t io  eonduotio* 

mutuum or any other type o f contract, the parties can, o f 
course, exclude the rules o f r isk , in which event the principles

29. Jnattta 2.23.3; 3,23.1; & 18,1.35.6; 18.6.1.1;
18.6,8.pr; C 4.38.15; 4.48.2; Cujacius ad D 18.13.5.5;
Voet 18.6.1; 18.6.3.4; Pothier Vente § 308; Comhvink &
Co v The B r i t is h  South A fr ic a  Co (1901) 18 SC 45; Page NO v B lieden  
& Kaplan  1916 TPD 606; Q oldste in  v B a rr ip e rm d  1942 
NPD 158 at 162; WtMgaren u aoaa 1951 (2) SA 82 (C);
K iU te l l  C lo th in g  v Quom H ote l  1966 (3) SA 407 (RAD) at 
409; Bale  u Fun Fares 1968 (3) SA 264 (0). See also 
Maekeiarban's Sale o f  Goods in  South A fr ic a  4 ed (1972) § 221 f f  
and Norman's Purchase & Sale in  South A fr ic a  4 ed (1972) at 194ff

30. D 18.1.3; 18.6,8.pr; 20.4.11,1; Faber ad C 4.41.8,2;
Voet 18.3,1; 18.6,5; Grotius In le id in g  3.14.29; Pothier O h lig  
§ 220; Pothier Vente § 311-12; Goudsmit Bandeklen-systeem  § 51; 
Schorer n 366; Key te r  v B a rry 's  Executor  1879 Buch 175;
Vessels & Co v Abraham} CrosMe v Abraham (1908) 10.BCG 225; Fazi 
Booy u Short  (1882) 2 EDC 301 at 305; Jacob v Petersen  1914 
CPD 705; Schu ltz  v Morton & Co 1918 TPD 343; Peri-U rban  
Areas Health Board x> Tom aselli 1962 (3) SA 346 (A) at 
351,

31. B 18.1.25; 18,1.35,7; 19,1,35 and 6; Cujacius ad D 
18.1.35,5; Brunnerman ad D 18.6.5; Voet 18.6.4; Grotius 
In le id in g  3.14.35; Van ueeuwen Censura Forensis  1.4.19.9;
Pothier Vente § 310; S tm a r t  i  Co v Benjamin A Co (1871) 2 Roscoe 58 
Poppe3 Schicnhoff A G uttery v Mosenihal A Co (1879) 9 
Buch 91; Jamieson v G o o d liffe  (1881) 1 SC 206;
Cbm&rdMk v W tia A  A/btaa &> (1901) 18 SC 45; fia&ar % 
H arrison  (1901) 18 SC 78; Page NO v BHeden A Kaplan 
1916 TPD 606.



of supervening im possib ility  w ill apply with fu'M e ffe e f y : '.
:p#y%i^s have clearly and s p e d fic v lly  provided 

W  rM  #  their egraement̂  ̂ w

I f  the principles o f supervening im possib ility  of performance 
are inapplicable and the rules of risk do not govern the 
s itua tion , the creditor w il l  have a ll the normal remedies 
available to him fo r a breach of contract, such as a claim 
fo r specific  performance or damages or b o t h I t  is not 
proposed to examine these remedies here, fo r s im ilar reasons 
to those mentioned already in relation to the rules o f risk .

C* Acquired Rights

The extinction of the contract does not a ffec t, or, rather, 
prejudice, rights already acquired under the contract or acts 
performed under i t  before i t  was ended by supervening'JC
im possib ility  of performance. In particu lar the following 
rules apply:

(a) Recovery of part performance

Part performance may be recovered in whole or in part 
to compensate fo r the corresponding loss in counter­
va iling  performance,either by the aondiotio sins aausa35

-----------------           “T - ------ ----- ---------

32. voat 18.6,3; OfMgcm * Z b tW  1977 (1 ) SA 826 (D),

33. £> 18,1,78,3; 18,6,1 ,pr; Voat 18,6,2; Some y Hutt 1915 
CPD 331.

34. Luasms Asbmtos Go Ltd v Bsoker 1928 WLD 311 at 331; 
JW w r* u aw ta r 1977 (4) SA 660 (T) at 566-9;
Omf&ze w Awfrewa Cafe 1980 (1) SA 378 (W) at
397-8, 401,

35. Pe'teTSj Hamran & Co v Kokstad M unic ipa lity  1919 AD 
427; Wylock v M ilfo rd  Investmants (H y) Ltd 1962 (41 
SA 298 (C),

36. 0 4,6,1,37; 45,1,51; 46,1,91,1; P o th ie rO M fp § 6 l4 ;
Closte v Union Corporation Ltd  1929 TPD 508 at 521.
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or the o o n d io tio  ccaisa data causa non secuta.  These 
are remedies that are of general application outside the 
sphere of supervening im possib ility  of performance and 
so w ill not be examined in any greater detail here.

(b) Part payment fo r work part done

A part payment may be claimed for work or services part 
performed where the employer has benefited39 on the 
princip le that naequum e s t neminem cum a lte r iu s  

d&tvimento f i e r i  looup le tio rem .

(c) Remission of amount payable

On the same principle a remission of the amount payable 
can be claimed where performance of the other party to 
the contract cannot be en tire , owing to supervening 
im possib ility  of performance; fo r example, a remission 
of rent to take account of a substantially diminished 
use and occupation of the leased premises as a resu lt of

37, Also called the c o n d ic tio  oh oausam datorum. D 12.4.
3, 2, 3; 12 .4.3.5.pr,l, 2; 12,7.1; 12.4,3.16;
C 4,6,1, 2, 8, 9.

38. See fo r more information on these remedies Wouter de
Vos V e rryk in g sa a m p ra sk likh c id  in  d ie  Su id-A frikaanse Reg 2 
243 f f  ; J C De Wet “ Die Sogenaamde 'Exceptio non 
a d im p le ti aontm atus ' in die Praktyk van Vandag" (1945)
8 f&RSBR 239.

39. Often referred to as a quantum m em it. Voet 19,2.27;
Myern v S ie radzk i  1910 TPD 169 at 872; Boyd v S tu tta fo rd  
4 Co 1910 AD 101 at 105, 114, 122-23; u BrwZtn
1913 TPD 677 at 685; u adtoAdM* 1914 AD 312;
Uaumm v Eortge  1914 AD 293 at 296, 304; Laid low  v Crowe 
1935 NPD 241; Awa v airraZZ 1936 TPD 192;
E le o tr ia a l C ontractors v The Covered Wagon Restaurant 
1973 (1) SA 195 ( RAD ); chamotte (P ty) L td  v C arl 
Coetzee (P ty) L td  1973 (1) SA 644 (A); Jovhert V B ests r 
1977 (4) SA 560 (T); Kerr The P r in c ip le s  o f  the Law o f  
C ontract  3 ed 3 8 4 - 9 0 .a##3>K TWhg(EWOffpk v ScoH.t-.'iWcUî

LeAvrtgV&yk \ci71 (l)$R aitfKjT^
40, U itch in s  v B re s lin  1913 TPD 677 at 685,
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•the su pe rve n ing  e v e n t , ^  o r  a r e d u c t io n  in  th e  purchase p r ic e

payable because of a substantial diminution of the property
42as a resu lt of casus fo v tu itu s  or v-Ls m ajor.

(d) Position where no enrichment occurs

Problems arise where no rig h t has accrued and no countervailing
enrichment has enured. For example, in a building contract
per aversioncm1̂3 the contractor is not en titled  to be paid
un til the entire work has been sa tis faco rily  completed. Hence,
u n til then the risk of casus fo r tu i tu s  or v is  major  lies  upon
the contractor, who must bear the lo s s ,^  The only time he
is en titled  to compensation is when the owner receives a
benefit from his part performance or what remains o f i t ,  and

45when the recognised rules o f enrichment apply.

41. D 19.2.25,6; Pothier Louage § 157; Rubridge v Hadley  ( 1848) 
2 Menzies 174; Northwestern H ote l L td  v R o lfes ,
Rebel & Co 1902 TS 324; Rolfes^Nebel i  Co v Zweigenhaft 
1903 TH 242; Johannesburg Consolidated Investm ent Co 
L td  V Mendelssohn  <§ Bruce L td  1903 TH 286 at 292;
M o rris  v Mappin 6 Webb L td  1903 TS 244; Fleming V 
Johnson i  Richardson  1903 TS 319; Hansen3 Schrader & Co 
v Kopelow its  1903 TS 707 at 712-13, 718; Bayley v 
azrw W  1954 (3) SA 498 (A) at 499-500.

42. Daly v Chisholm & Co L td  1916 CPD 562; S ta n s fie ld  v 
Kuhn 1940 NPD 84; Mnyandu v Mnyandu NO 1964 (1)
SA 418 (N) at 424; Joubert v Bester  1977 (4) SA 560 
(T) at 568; and see above at pp 160f.

43. That is to say, an "entire" or "lump-sum" contract, as 
i t  is generally called.

44. D 19.2.36; Donnell us Com de Jure C iv  13.9.14; Voet 
19.2,37; GlUck ad Rmd 19,2,10.55; Brunnemann Cbm ad 
Rand 19.2.36; Bothw all v Union Govt (Min o f  Lands) 1917 
AD 262 at 280; O erlikon  SA (P ty) L td  V Johannesburg C ity  
OowMddZ 1970 (3) SA 579 (A) a t 583-84. See also
H S Chanock "Im possib ility of Performance and the Passing 
of Risk with Special Reference to Building Contracts"
(1936) 53 3/W 306 at 310,

45. See above at p 160 (unless there is an express provision 
in the contract dealing with the matter).
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There are a number o f d iffe ren t kinds o f c o n t r a c t  under which 
one party may incur expenses without enriching the other, 
where i t  would seem equitable fo r the court to order re­
imbursement o f these expenses. For example, supposing the 
owners of a ship were to request a salvage company to go to 
the rescue o f the ir ship and the salvors were to dispatch a 
tug, perhaps hundreds of miles, to the spot where the ship 
was stated to be positioned, only to discover that the ship 
had sunk to the bottom of the ocean before the tug's a rr iv a l, 
could the salvors claim the ir expenses in the absence o f 
any express term to that effect? I t  is possible that, 
unknown to e ither party, the contract could have become 
impossible of performance shortly a fte r the tug was dispatched 
on its  rescue mission. Furthermore, the salvage agreement 
might merely provide that the salvors were to be paid a 
proportion o f the value of the vessel and cargo salvaged.

In such cases a reference to established custom or a close 
scrutiny of the agreement might very well persuade the court 
that the salvor is en titled  to expenses reasonably incurred 
in an attempt to safeguard another's property and interests 
in circumstances where i t  is quite possible that the whole 
enterprise might well turn out to be fru it le s s .

The problem with such an approach is that where the venture 
is a hazardous one and the hazards can be foreseen but the 
parties have made no provision fo r them, a court w i l l  fa ir ly  
readily conclude that the risks were assumed by the person 
undertaking to do the w o rk F u r th e rm o re , a foreseen risk  
or one that could reasonably have been anticipated by d e fi­
n ition  cannot constitute v is  major  or casus fo r tu i tu s

In the United States of America there have been a number o f

46. See above at pp 101-2.

47. See above at pp 98 f.
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Space Administration,Defence and other government contracts _ 
that fa l l  in to the d i f f ic u l t  area described here. In each 
case a contract fo r the manufacture of a specific  item was 
awarded by the government to a manufacturer, who, a fte r years 
of research in some cases, and considerable expense, had 
been forced to face the unpalatable fact that what he had 
contracted to make and to deliver to the government was, in 
the state of s c ie n tif ic  knowledge and technology at that time, 
incapable of achievement, In some o f these cases the courts 
awarded the contractors compensation for th e ir fru itle ss

#  i t  is  submitted that where a new product is to be developed
or an existing one is to be manufactured to new and untried

48. Sep John D, Calamari & Joseph M P erillo  Contvaats  § 186, 
187 and 199; Walter F P e ttit "Im possib ility of Per- 
formance-Basic Principles and Guidelines''63.1,
B r ie f in g  Papers C o lle c tio n  Vol 1, 1963-1969 with 1970 
revision notes, Federal Publications Inc 13; R Nash 
"Im possib ility of Performance" Gomrrment Contracts  
W mobywa 4 p 24-27 George Washington U n iv e rs ity  (1962); 
AmaHcoM Aeatatem ant o f  o f  COMtraot § 454, 456
and 468; and especially the much-discussed case of 
AbtionaZ f ra e to  IX d k e tr te s  fw o D W t a d  S ta tes 169 Ct
Cl 749, 338 F2d 99 (1964) (see especially (1965) 65 
Columbia Lou Review  542 and 33 (1965) 33 Fordham Lccw 
Review  507).

49. Many of these cases were treated by the American courts 
as cases o f supervening im possib ility  of performance.
I t  is submitted that this would not be so in our law. 
Although the parties were unaware of i t  at the time of 
contracting, the ir contracts were in fact impossible of 
implementation from the very outset. Im possibility of 
performance in  our law does not depend upon the state
of mine of the parties* that is, whether they were aware
of the impossibility or not (SarwttoM d Sorwt&m w

4 Co 1908 TS 300; ft# Kgw-WatioWo
Coee 1929 CPD 345; DtakeMeoM'a Watore CPtyJ ltd  w 
O&erAaber 1982 J )  SA 443 (A)i t  SmftA ,
1956 (1 ) SA 393 (W); as also in English law (S tm dkU nd
t. Turner (1852) 7 Ex 20% 155 ER 919; Couturier _
Abetfe (1852) 8 Ex 40 .155 ER IZGO; Coot* % fouZeon ,1903) 
2 Ch 249; Galloway V Galloway  (1914) 30 UR 531),



specifications ( such as the manufacture of an unusually 
lightweight bu lle t-proof vest capable o f stopping bullets o f 
a very high ve loc ity ), the contract is as hazardous as 
sending a tug to rescue a ship in stormy seas, so that the 
general rule applicable w ill be that the manufacturer took 
upon himself the risk  that he might not be able to develop 
and produce the a rtic le  p r o m i s e d I t  is nevertheless 
possible that our courts, like  the American courts, w ill 
closely scrutinise the agreement to see whether a warranty 
could be implied that the expenses reasonably incurred by 
the manufacturer on behalf of the employer should be 
reimbursed to him, that is , the expenses incurred up to the 
point when he should have realised that i t  was fru itle ss  to 
proceed further.

A view which the American courts *ould possibly have taken, 
but did not take, is that the contract rea lly  embraced two 
separate contracts, the f i r s t  to conduct research with a view 
to developing a process fo r the manufacture of the a rt ic le , 
and second to manufacture i t  when that process had been 
developed. The second would then have proved to be in i t ia l ly  
impossible o f performance, but the f i r s t  had been carried out 
and payment fo r the work performed in that regard was due.

50. This was the view taken in e a rlie r cases, such as 
Supsrin tendant  <8 Tvustm s  v B a m a tt  27 NJ 513 (1859) 
and St&es v Leonard  20 Minn 494 (1874), but la te r cases 
have tended to take the view that the*employer warrants 
that the plans and specifications are adequate to 
produce the desired result (fo r example, North A m riaan  
P h iU ipB  Co v U nited S ta tm  175 Ct Cl 71, 358 F 2d 980 
(1966) and Simpson Timber Co V Balmberg C o m tru o tio n  
Co 377 F 2d 380 (9th Cir 1967) unless the contractor 
had reason to know o f the inadequacy, as in Banduoai v 

93 Cal App 2d 668, 209 P 2d 398, 399 (D1str Ct 
App 1949). However, some American courts appear to have 
proceeded on negligence rather than warranty as a basis 
(K inser C onstruction  Co v S tate  204 NY 38K97 NE 871 
(1912)),



However, i t  is submitted that no general rule can be la id  down 
and each case must be considered on its  own fa c ts . There are 
unfortunately no South African cases that could serve as 
guidelines, although the statements o f the members of the 
bench of the Appellate Division in Bayl&y v Boxwood?  ̂ to the 
e ffect that i t  would be unreasonable in the circumstances of 
that case to expect e ither party to incur the considerable 
expense required to make the premises le t comply with the 
new regulations indicate that in the appropriate case our 
courts may very well adopt the line  o f reasoning suggested 
here.

D. Effect o f Specific Terms in the Contract

52As has been pointed out, a risk may be expressly or impliedly 
assumed by one of the parties to the contract.

Where there is an express provision, whether i t  covers
the situation is a matter of construction. In the words of
Voet:53

" I f  a vendor takes on himself the r isk  of 
fortu itous accident, he is not considered liab le  
fo r ordinary accidents but only fo r such as occur 
rarely and are out of the ordinary course . . . . 11

For i t  must be remembered that in our law the general rule 
that im possib ility  excuses applies unless the contract excludesn.54

The determination of the scope and e ffect of such a provision

51. 1954 (3) SA 498 (A) at 504,

52. See above at pp 98f.

53, Voet 18,6,2. The translation is taken from Wessels Law 
o f Contract § 2664,

54, u %%% 1981 (2) SA 607 (W) at 610-12,



calls fo r its  being read in its  context in the agreement.
A voetstoots clause has been held to be in su ffic ie n t to
overcome the operation of a zoning under the Group Areas Act 

56of 1966.

S im ilarly, a provision exempting the promisor from his duty 
to perform in the case of aasua fov tu itus  is  also possible, 
indeed common,5  ̂ and the scope and e ffect of such a provisionCO
must be determined in the same way.

Where the common-1 aw rules re la ting to the passing of risk  have 
been excluded by the terms of the contract, i t  follows that 
the provisions of the law re la ting to supervening im possib ility

e g
of performance are free to operate and may obtain.

55. o 50,16,1,26; Van der Linden 1,14.4,

56. Qm&las v Anebeswa Cafs 1980 (1 ) SA 378 (W).

57. Algoa H il l in g  Co Ltd v Ank^ll & Douglas 1918 AD 145.

58. Since the rules fo r ascertaining the intention o f the 
parties are in accordance with the general rules of 
in terpretation, they are not set out here,

59. OfMpan v A ztW  1977 (1) SA 826 (D),



mpTER y

i : AND ONUS OF PROOF

■ Hleadinv

:' Is not necessary to allege supervening Im possib ility  of
■-•formanee in one's pleadings, so long as one alleges facts

': .mi which such im possib ility  can be in fe rred J  Nor does i t
r t te r  whether the p la in t i f f ,  a fte r alleging the facts

'le v a n t to his case, claims that the agreement has become
a l i t .  and asks the court to find and to declare that he

.n t!tied  to regard the agreement as inva lid , or whether
vers that he cancelled the agreement as a result o f the

* . v  alleged and asks that such cancellation be confirmed;
2

u.ri i n and resu lt are the same.

nu.': o f establishing that a duty is owed lies  upon the 
: on alleging that such duty is owed, and the onus of
establishing a defence which w ill excuse him from performing 
' r t  duty lies upon the person setting up that defence. This 

in accordance with the normal rules re lating to onus in 
;!v i! actions, which foll< 1 the principle that he who avers 
•>'i prove.3 This is the legal burden of proof, as opposed 

• il ‘/  evidential burden,* which falls outside the purview

- ■ (nba ■> ?,wn.&oh 1930 TPD 261. See also above p 140.

, % Bgeter 1977 (4) SA 560 (T).

o KrteAmz 1946 AD 946 at 952-3,

-ffmnn A Z e ffe rtt Ths South African Law o f ftridew® 3rd ed



of this chapter.

The onus o f establishing that an event, mount:, to ' 
or oasus fo T tid tu a  fo r example, that a storm was no v r- i 
that the debtor could not reasonably have been expected 1 • 
provide against i t ,  lies  upon the debtor,R The mere f-'v. : 
that an independent person or agency has Intervened w ill 
necessarily suffice to indicate v is  m ajor however i f  the ■ 
of that person or agency could have been influenced by fi. 
conduct of the debtor. In such a case the debtor w i l l  haw 
to go further and prove that the acts of that person or 
were not in fact the resu lt o f his own conduct.^

Once v is  m ajor or oasus fo r tu i tu s  has been established, the 
presumption is that the debtor was not g u ilty  of negligence 
and i t  is fo r the cred itor to show he was, where such 
negligence would e n tit le  him to re lie f,^  except in the caw 
of a contract o f deposit, when the deposi* .ry bears the 
legal burden of showing that the property deposited was lo w  
or destroyed without negligence on his p a r t ,  or a contra.:

5. D 22.3.19.pr; Pothier O b lig  1 620; New R e rio t Gold c 
L td  V Union Government (M in is te r  o f  South A fr ic a n  Rai'tways 
Harbours) 1916 AD 415 at 438 & 462. And see above pp - .

6, Frenke l v Ohlsson's Cape Freweries L td  1909 TS 957 at 
965-6. See also Benjamin v Myers 1946 CRD 655 at 661-2

__7. Schorer n 332 ad Grotius 3.84; Van der Keessel These* 
'Selectae 640; Frenke l v Ohlsson's Cape Breweries L td  
(sup ra ); Benjamin v Myers (supra),

8. D 17.2.52.3 and Gothofredus's note thereon; D 19.2.9.4; 
Vinnius ad Ins t i t  3.15.2 comm no 5; Grotius In le id in g  
3.7.9; 3.8.4; Van Leeuwen Cmsura Forensis  1.4.10,10 & 11; 
der Keessel Thesis Saleotae 540; Pothier O b lig  § 620; 
Schorer n 332 ad Grotius 3.8.4; Mposelo v Banks (1902)
19 SC 370; Shakasi v Gurr 1906 TS 303; Bensons v MacDona'-- 
1908 TS 809; v Omar 1909 TS 1"., fren&wZ u
Ohlsson's Cape Breweries L td  1909 TS 957; E ns lin  v Meyer’ 
1925 0PD 125 at 131; Wtfner u 1S29 TPD 654 a I
663-8; v ZZpatd 1949 (3) SA 91 (A) at 104.



of loan, where the borrower bears a s im ila r onus . The same 
applies to contracts o f pledge^ and h ire ,^  where the onus 
would appear to l ie  on the pledgee and lessee respectively 
to establish that the loss or destruction of the thing 
pledged or hired was not a resu lt of his negli­
gence . In the case of h ire , however, there are authorities 
which tend to show that the burden of proof lies upon the 
lessor to show that a f ire  which destroyed the premises le t 
was caused by the negligence of the lessee or someone fo r 
whom he was responsible,^2 although the better view would 
appear to be that set out aboveJ3

Hence, in the case of an action to recover artic les handed 
over under a contract o f depositum^ aormodatim, pledge etc, 
or th e ir  value, the p la in t i f f  need not allege negligence, since 
the onus w ill l ie  on the defendant to show that he is not 
liab le  fo r th e ir loss, e ither by aulpa or d o lu s .^  I am not

9. Grotius 3.8.4 and Schorer's note thereon; MednlUe &
geAtff u (1903) 20 SC 438; Marka o WcxW Bira 
Motor Service Ltd  1928 CRD 476; Sulaimm v Amrdien 
1931 CRD 509; Van der Merme v Scribante 1940 GWL 36 at 43-4.

10. Grotius 3,8.4; Van der Keessel Theses Selectae § 540;
Voet 13.7.5 (c itin g  Grotius and Van Leeuwen); Windscheid 
A W  3.2,6 ,5; Az&y v C&Asbo&m <* do Std 1916 CRD 562 at 566-8,

11. D 1,15,3,1; 9,2.9; 18.6.11; 19,9.3; 19,11,1; 44,7.1,4;
54,17,23; C 4,24,5; Holtandsche Consultatien 1.256;
Mposelo y Banks (1902) 19 SC 370 at 373; Frenkel v 
Ohlsson,@ Cape Breioeries L id  1909 TS 957 at 963-5; Daly 
y Chisholm <5 Co Ltd  1916 CRD 562 at 566-8.

12. Schorer's note to Grotius 3,8,4 (Maasdorp's translation 
at p 668); Voet 9.2.20-3. (Though in Voet 19,2,29-31 the 
onus is placed on the lessee when he is sued ex contractu ) 
the author stating that the lessee is not liab le  for 
levissima culpa - Voet 19,2,3),

13. See n 11.

14. L i ih u l i  v Onun 1909 TS 192; Frenkel x> Qhlsson's Cape 
Breweries Ltd 1909 TS 957 at 965-6.



concerned here with the extent o f the l ia b i l i t y  o f the 
defendant i f  he fa ils  to discharge that onus, fo r ate kyvcrWesi 
supervening im possibility of performance w ill not obtain and 
hence such a consideration would fa l l  outside the scope of

15

The standard of care required to be established by the 
defendant in order to escape l ia b i l i t y  d iffe rs  from contract 
to contract, Voet,16 i t  has been shown, is of the opinion 
that a lessee is not liab le  fo r eulpa lev iss iv ra .

la ta ,  like  a ll forms of negligence, is re la tive , 
depends upon the circumstances surrounding the particular 
case.17 In a gratuitous deposit the depositary is responsible 
only fo r culpa la ta  in  a b s t ra c to ,^  and not culpa U v iss im a  

o r  even culpa l e v i s . ]9 Where, however, i t  is not gratuitous, 
he w ill be: liab le  fo r culpa l e v i s , 20 and possibly even culpa

I t  may, however, be a matter of some doubt, for example 
in  the case, of a 1 essee (see D 9.2.9; Grotius 3.8.4; t _ v 
3 .1 9 . 11 ; Voet 9.2.20; Van Leeuwen Cmmm  f m w #  i  
Vi us gw a# 11 C 33; Sande ma ;
Lavage I  199 and the other authorities referred to in 
War % gMeAo&m 4 db W  1916 GPD 562 at # 6 ,)

16. see n 12 #ove. See also Voet 18,6.2, where he etates 
that in contracts involving delivery which are entered 
into for the benefit o f both parties such as lease, the 
lessee is liab le  only for culpa Im is  in  akn trac to

17 , ' §'h$ka%i u 1906 TS 303.

18. Van der Keessel Tk&ses Selectae 531.

19, 1' 16.3,32; # ,17,23; Voet 16,3,7; Grotius 
3,7.9, whidh aooording to Voet mane that he must 
exercise the same degree of care as he does, in relation 
to Ms own affairs* wMre.oloarly, he Is not liable;

.AAvg 1.305; Awofam v 
W W A  {1914) 36 # #  227.

Voet 16 .3.7; Ctocken p Doig A Muriay (1880) 1 NiP T i l ; 
p (1695) 2 OR 166; o amr&o (19^}
19 SC 540; Pm hauf v M&pni&on i  Go 1911 TPD 963; 
Bewbeff (1916) 37 MLR 414. (Though in  ^
Voet 11,1,30 i t  is implied that he may even be liab le  fo r



le v i& s im  where he has offered himself as a d e p o s ita ry
(though the generally held view is that cu lm  le v is  w f t  be

22 Wsu ffic ie n t even here ). Where the deposit is tirade a most
entire ly  fo r the benefit of the depositary, fo r examp# where
he accepts custody in order to use i t ,  he is treated #  e ffect 

23 Wlik e  a borrower, And where he is in  m m ,  he becomes liab le
even fo r accidental lo s s ,^  unless he can show that tile goods

Vc - pS
would have perished in  the hands of the depositor in  event.

In comodatum the borrower is even liab le  for culpa le v is s im ,
since i t  is assumed that the loan is fo r the sole benefit of 

26the borrower, and also fo r accident i f  he uses i t  outside
the area o f use contemplated by the contract27 or i f  he is in  

28
m m .  The position is d iffe ren t i f  i t  can be shown S a t  
the loan is fo r the benefit of both the lender and the borrower, 
fo r here the borrower is liab le  only fo r culpa l e v i s . ^

In New B e v ic t Gold M ining Co L td  v Union Govevnment (M in is te r o f
31

South A fr ic a n  Railways and Barbours)  Innes CJ said that "a 
defence of v is  m jo r  should not be upheld save on

21, Groti us In le id in g  3.7.10. ;

22. D 16.3.1.35; Marais v Anders 1901 EDO 76, V >■

23, Pothier § 142, |  L

24. Groti us In le id in g  3.1,10. «; |

26., Momm v Most&rt (1881) 1 SC 185. T-

26, v 13,6.5.2; 13.6,18; Groti us In le id in g  3,9.7; Voit 
13,6,4, ,

27, D 13,6,5.2^9; Groti us In le id in g  3.9,7.

28, Grotiua 3,9,7, 8.

29, 2 13.6,18, 4 i
? '

30, Groti us In le id in g  3,8.4, and Scherer's note there in  
332; Voet 13,7,5; Van der Keessel

31, 1916 AD 415 at 438, See also Nest Remd Estates L t i i  
New Zealand Insurance Co L td  1925 AD 246 at 263, w##e 
similar remarks were made in another connection, I  ?•



the clearest evidence". I t  is, submitted that th is was not 
meant to suggest that a higher standard of proof is required 
in such cases, but that the ordinary c iv i l standard of 
proving facts on a balance of probabilities obtains,

' ; \  
' ■ : i
- ;  ̂ 1

' , ' A M

m ' '-i I

r  '

32* Natiora l Employer's Mutual Gemval Insuranos Association 
v Gary 1931 AD 187 at 199; Hoffmann & Z e ffe rtt The $ A 
Law o f Evidence 3 ed at 411 f .
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