
39.

As in e a r lie r  times, the debtor was obliged to cede to t
creditor any claims he had against others and to hand over
a ll moneys received in respect of the performance rendered
impossible, such as insurance payments compensation
received fo r property expropriated, and so on, provided
that the compensation was in respect of the very thing the
debtor had to p e r f o r m N o r  did i t  matter whether his
rights were acquired by operation of law or through some

182special relationship.

Naturally, the supervening im possib ility  o f performance did
not operate to release the debtor i f  he had undertaken to

183bear the r isk  in any event,

Nor was he released where

ta) the obligation was in  the a lte rnative, unless a ll 
alternatives were impossible;"*8^

(b) the subject-matter was indeterminate or unspecific, 
and not part o f a determinate set of things, a l l  of

179. Windseheid op a i t  264.6.

180. Pothier op a i t  3.6,1 para 635; Windseheid op a i t  264 n 
2 & 5; and the creditor had a corresponding obligation 
(Windseheid op a i t  264 n 2) & 18; i b i d  3.6.1.621;
Windseheid op a i t  264 n 2 & 7.

181. Windseheid op ott 264 n 2, 5; thus a tenant can make no
demand on the compensation the landlord receives for 
the destroyed premises, though he can i f  the landlord 
receives insurance fo r loss of ren ta ls , The cred itor 
may vary well be able to bring a d irec t action in his 
own name anyway (Windseheid op a i t  264 n 2, 5),

182. 12,64 264 n 2, 7

183. Pothiar op a i t  3.6.1. para 633,

184. Xdm  3.6.1, para 621; Windseheid op a i t  264 nn 2, 7 and 
see above.

185. Pothier op a i t  3,6,1 I  622; Windseheid op a i t  264 nn 2 & 7, 
Van der Linden op a i t  1,18,6; Grotius op a i t  3,47,1, 2;
and see above.



which had perished.**8® I t  had, however, to be clear
that the words were indeed re s tr ic t iv e  in th e ir  e ffec t
and not .merely i l lu s t ra t iv e ,  i f  i t  were sought to show
that i t  was ^deed part o, a determinate set o f things

187which was n ,x t ine t.

i'hfc roregolng statement 1s not meant to be a comprehensive 
exposition of Roman law and Roman-Dutch law but rather a 
o r !e f  account of the history and development of the law in the 
n e ld  of supervening im possib ility  of performance in early 
times. There are, for example, two very important matters 
that have not been touched upon. They are

a the question of reimbursement o f expenses incurred before
the advent o f the supervening event; and,

(b: the development during the Middle Ages o f the important
notion o f a laum la  m hm  &ie s tan tibus.

i t  w i l l  be more convenient, however, to deal with both these 
topics in the next chapter, where the ap p lica b il i ty  o f 
foreign legal sources <111 be considered.

186. Pothier op a i t  3,6.1 para 6?3.



CHAPTER 3

THE APPLICABILITY OR RELEVANCE OF FOREIGN LAW

Before one can enter upon a detailed discussion o f present- 
day South African law on the topic o f supervening im poss ib il ity  
of performance i t  is necessary to determine to what extent; 
i f  any, we are en tit led  to re ly upon foreign sources o f  law 
fo r  guidance,

Our courts have frequently referred to English cases and
materials and have also on occasion referred to Continental 
w r i te rs . Many of the la t te r  are undoubtedly authentic sources 
of South African law even i f  only in  a secondary sense. The 
treatises of Pothier and Windscheid, fo r instance, cannot be 
regarded as foreign-law sources, The writings o f others, 
whose authority in our law is perhaps not quite so unim­
peachable, such as Naber, Mottzner and R Leonhard, have also 
been citedJ

In addition, i t  would be as well to discuss in general the 
relevance of foreign-law sources,

A. English-1 aw Sources

English law was often applied in our courts more or less 
indiscriminately prior to 1919*% when, in the case of P at#*,
Ftmmm i  Co, v Koka'bad M m io iy a l i t y ^  Solomon ACJ, delivering

1, In Afrtoon dbaZty Trwat ltd  w Po&mwa 1922 AD 389 at 402.

2. See LW Murcott "Oormag in die Engelse en in die Suid- 
Afrikaanse Reg" (1942) 5 2&R-&R169 and the cases therein
discussed.



the unanimous judgment of the court,^ drew atten tion to th is  
fact i n these words:

"Unfortunately, the rules of the C iv il Law appear 
to have been ignored in several cases on th is  
subject which have come before our Courts, which 
have been guided en tire ly  by the decisions o f  the 
English Courts. 11

The learned Acting Chief Justice then referred to a number of 
South African decisions^ which had followed the princip le 
la id  down in  the English case of Bam dm s v Jane ,  ̂ which he 
held to be "not consistent with the principles o f the C iv il 
Law"/

This statement of the law runs counter to t !"at o f  Maas dorp JA
in the case o f A lg m  M tlH n g  Co v A rk & ll & D o u g la s^  decided
by the Appellate Division some ten months e a r l ie r .  In the

9
Algoa M i l l in g  case, Maasdorp JA expressly approved o f the

10rule o f Paz’a d im  v Ja m  in these words: "There is nothing11
in our authorities inconsistent with th is  ru le ,"  Earlie r

12he had found the Roman-'Dutch authorities inapplicable,

4. At 435, CG Maasdorp JA and De VilTiers AJA concurring 
(see at 438).

5. Viz Hay v The D iv is io n a l C o u m il o f  K ing W illia m ’ s Town
(1880) 1 EDC 97; * Shaw (1847) 2 Menzies 150;
Movgan and Ramsay v C orne lius  and H o l l is  (1910) 31 MLR 
447; Coombs v M u lle r  1913 EDL 433,

6. (1647) Alayn 26; 82 ER 897 (KB),

7. At 436.

8 . 1918 AD 145,

9. At 171-2,

10. op o it>

11. At 171.

12. Viz Van Leeuwen 4.3.5; Decker's note to Van Leeuwen 4,1,3*
I n s t i t s  3,19.11; Voet 28,7.9. and 16; and Grotius 3.47,1-



Furthermore, he expressly approved of two of the South African 
cases which had invoked th is  rule as part of our law, both of 
which cases were subsequently disapproved of by the court in 
the Petam, Flanman case.

The Alffoa M ill in g  case was not even referred to in  the 
judgment of the court in Flcmmn & Co v Kokstad M unici­
p a l i t y ^  But th is is  not surprising, even though Solomon JA 
(as he then was) had himself been a member of that court, 
because Maasdorp JA's remarks were c learly  obit&v, since the 
case turned upon the in terpretation o f the specific contract 
between the parties and i t  was unnecessary to apply any rule 
f  law re lating to supervening im possib il ity  of performance.

The Algoa M ill in g  case related to a consignment of wheat which 
had been despatched late owing to the existence of war 
conditions. The court held that the contract made shipment 
of the wheat in July essential and that the p la in t i f fs  could 
not compel acceptance of wheat shipped a fte r July, I t  was 
further held that as i t  was impossible, through no fa u lt  o f  
e ither party, but owing solely to the war conditions then 
prevailing, to ship the wheat in July, both parties were 
released from th e ir  l i a b i l i t y  to perform th e ir  obligations 
under the contract. This was, however, not due to the 
application o f the rules of supervening im possib ility  of 
performance but because of the operation of a specific con­
tingency clause inserted as "marginal conditions" in to the 
contract,

In any event, the rule of English law referred to by Maasdorp 
JA was c learly  disapproved of by the Appellate Division in the 
la te r  case and the cases re lied upon by him were there 
overruled.



The Peters, Flamnan ease, moreover, has been re lied upon by 
our courts in many subsequent cases and is c learly  the leading 
case on the subject.

What is not en t ire ly  clear, however, is the exact extent to 
which the judgment goes in disapproving of English law as a 
source of inspiration and guidance to our courts.

Solomon ACJ, a fte r pointing out that the rule in Paradine v
*| A.

Jem® has been greatly modified by la te r decisions o f the 
English courts, said:

", . . although the English law looks at the subject 
from a d if fe ren t point o f view from ours, in the 
result the difference between the two systems is 
not very great. And indeed, i f  th is  case had been 
tr ied  in an English Court of Justice, I am disposed 
to think that the defendants would have been held 
to have been dischaiyed from th e ir  obligationsi e
under the contract."

The meaning of these remarks was considered by Stratford J 
in  the Transvaal case of ttdvsnun v Shapiro & Co"16 in  these 
words:

"A careful perusal of the judgment leads me to 
think that the learned Judge never meant to say 
that the defence of im possib il ity  of performance 
is  so absolute as to override the terms or the 
implications of the contract in regard to which 
the defence is invoked. I t  seems to me obvious, 
from the semi-approval which was given to the

14. op a i t ,

15, The same result as that arrived at in the Paters , Fkwmm
case by application of the principles o f our own law,



English cases, that the learned Judge always had 
in mind that a contract in respect o f which a 
dispute arises, and i t s  implications, must always 
be given due weight to . That is what I th ink he 
means when he says, ‘ I t  w i l l  be seen, therefore, 
that although the English law looks at the subject 
from a d iffe ren t point of view from ours, in the 
resu lt the difference between the two systems is 
not very g re a t.1 I f  I suppose the difference to 
be so radical that in our law the im poss ib il ity  
of performance is an unqualified and absolute 
defence in a l l  cases and that in English law, as 
these cases show, you look en tire ly  at the contract, 
to see what the implications of that contract are - 
i f  that were the d is tinc tion  between the two 
systems of law - then fa r from there being, as the 
learned Judge says, very l i t t l e  difference between 
the two systems, there would be a l l the difference 
in the world. I t  is clear to me, therefore, that 
the difference in the two systems re a lly  is th is ,  
that in our law you look to the rule in the C iv il 
Law as quoted by his Lordship in th is  case, and 
then to the contract, to see how that rule should 
be applied in regard to the specific facts of the 
part icu la r contract involved, whereas in English 
law you s ta r t  with the contract and remain with the 
contract throughout, looking en tire ly  and so le ly 
at i t  to see what the e ffec t of any supervening 
conditions should be in  law. That is  what Lord 
Parker said when he used the words wMch are quoted 
in th is  judgment, namely; 'This princ ip le is  one 
of contract law depending upon some term or 
condition to be implied in the contract i t s e l f  and 
not on something en tire ly  de tos  the contract 
which brings the contract to an end,' and when 
Lord Loreburn said; 'An examination of the 
decisions confirms me in the view that when our 
Courts have held innocent parties absolved from



further performance o f th e ir  promises, i t  has been 
upon the ground that there was an implied term in 
the contract which entitled them to be absolved. 
Sometimes i t  is put that performance has become 
impossible and that the party concerned did not 
promise to perform an impossibility. Sometimes i t  
is put that the parties contemplated a certain 
state of things which fe ll out otherwise.' Indeed, 
i t  seems clear that i t  is impossible to disregard 
the nature not only of the contract, but of the 
causes of the impossibility, because those causes 
might be in the contemplation of the parties; or, 
again, they might be such as no human foresight ' 
could have foreseen. That distinction between 
different kinds of causes of Impossibility must be 
a feature to be regarded before applying th is 
doctrine of im possib il ity  of performance without 
q u a l if ica t io n ."

In th is  passage Stratford J says two things:

(a) that in the Peters, Flammi case Solomon ACJ said that 
there was "very l i t t l e  difference between the two 
systems" of English and South African law; and

(b) how they d i f fe r .

Consideration w ill be given to (b) later, As regards (a), 
this would appear to be a complete misunderstanding of the 
words contained in the judgment in the a c r e ,  case.

What Solomon ACJ said was not that there was very l i t t l e  
difference between the two legal systems, but only that "in  

the difference b&tween the two systems is not very 
great", which is quite a different thing and clearly means 
merely that the end result achieved by the two systems would 
be similar, at least in that case, as evidenced by the words 
which follow immediately thereafter, viz:

"And indeed, i f  th is  case had been tr ied  in an



further performance of th e ir  promises, i t  has been 
upon the ground that there was an implied term in 
the contract which en tit led  them to be absolved. 
Sometimes i t  is  put that performance has become 
impossible and that the party concerned did not 
promise to perform an im possib il ity . Sometimes i t  
is put that the parties contemplated a certain 
state of things which fe l l  out otherwise,' Indeed, 
i t  seems clear that i t  is  impossible to disregard 
the nature not only of the contract, but of the 
causes o f the im poss ib il ity , because those causes 
might be in the contemplation of the parties; or, 
again, they might be such as no human foresight 
could have foreseen. That d is tinc tion  between 
d iffe ren t kinds of causes of impossib ility  must be 
a feature to be regarded before apply;,,g th is  
doctrine of im possib il ity  of performance without 
qu a l if ica t io n ."

In th is  passage Stratford J says two things;

(a) that in the Peters, Flcormm case Solomon ACJ said that 
there was "very l i t t l e  difference between the two 
systems" o f English and South African law; and

(b) how they d i f fe r .

Consideration w i l l  be given to (b) la te r .  As regards (a), 
th is  would appear to be a complete misunderstanding of the 
words contained in  the judgment in the Peters* H a m m  case,

What Solomon ACJ said was not that there was very l i t t l e  
difference between the two legal systems, but only that "tin 
the re s u lt the difference between the two systems is  not very 
great", which is quite a d if fe ren t thing and clearly means 
merely that the end result achieved by the two systems would 
be s im ilar, at least in that case, as evidenced by the words 
which follow immediately thereafter, viz;

"And indeed, i f  th is  case had been tr iad  in an
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English Court of Justice, I am disposed to think 
that the defendants would have been held to have 
been discharged from th e ir  obligations under the 
contract."

I t  does not follow that the rules themselves are s im ilar.
Two other cases, d&v&tta v Rhod&s'Co. Railways L td  and Bayley  

v B a w o o d ,18 state that the English doctrine of frus tra t ion  
is  not a part of our law or has no parallel in our law.

20
In at least one other case, Gvobb&laar NO v Bosah, the court 
has shown a reluctance to apply English cases.

. In each of these three cases the courts re lied upon the 
decision in the case of P e te rs , Plammn v Kokstad M u n ic ip a lity  

to support these statements. However, an examination of the 
judgment in the P eters Plairmm  case reveals that i t  does not 
say that English cases are unhelpful or even inapplicable.
I t  merely says that we should not be "guided en tire ly  by the 
decisions of the English Courts" :nd ignore "the rules o f  the 
C iv il Law." I t  certa in ly  says nothing whatsoever about the 
English law doctrine of " frus tra t io n " , even by implication, 
despite the statement to the contrary in BayU y v Harwood,

The decision in the P e te rs , F lam an  case is merely to the 
e ffect that the s tr ic t  rule of P a ra d im  o Jans"' is not

17, 1947 (2) SA 1075 (SR) at 1078-81, per Tredgold J,

18, 1953 (3) SA 239 (T) at 244,

19, This question is examined more thoroughly below, at pp 62 f,

20, 1964 (3) SA 687 (E) at 691,

21, op a i l ,

22, op o i l .

23, op a i t .
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applicable in our law, and i t  then proceeds to set forth the 
general rule which does obtain in our law and apply i t  to the 
facts of the case.

Indeed„ counsel in the P@te.r»s, Flarmun case argued that the
English case of % CbZdwetzZS ^  founded on the Roman
law. This was also pointed out by Watermeyer J in The S a tis -  

awtZdw# w t i  JMVegtmant u ErtttaA
dfrtoe CbmpcM* a u  Bristowe J in w%awGterarw%z 
Zatota o%d ftnanaa Corpora*ton ^  % A W  ao o rd ,^

Moreover, TayUv y Caldwell had already been approved by 
Solomon J (as he then was) himself in y o%Zeao»'e
Cap* 2raw,rta* z ; # / *  Although all of inese cases antedate 
uhe decision in the Peters, PUmnm case and hence belong to 
an era when our law was without doubt influenced too greatly 
by rules of English law, the Appellate Division its e lf  in the 
case of d/Hoon #*%%*% ^  pointed
out that English law has been influenced by Roman law and the 
writings^of Pothier. And in 53&Z«Mp*maMM y Akyar, Prtd&ew;
4 CO the court said that the principles involved "are 
principles not specially applicable to English law, but

25, (1863) 3 B and S 826; 122 ER 309 (KB),

26, (1904) 21 SC 238 at 240,

27, 1907 TS 231 at 241.

28, 1909 TS 937 at 972,

29, 1922 AD 389,

30, Per De V i l l ie rs  JA at 402.

31, 1920 CPD 494,



32principles which must be at the root of any contract".

Not only A fr ic a n  R ea lty  T m s t L td  v R olm es^  but other Appellate 
Division cases have referred to the English law with approval 
and even applied i t  in the area of supervening im possib il ity  
o f performance in more recent t im e s ,a n d  cases decided by 
the Cape Provincial Division have done likew ise.3^

I t  w i l l  be necessary to examine in some detail the princip les 
o f South African law and also those o f English law on the 
topic of supervening im possib ility  o f performance to see to 
what extent they coincide or diverge. In carrying out th is 
task i t  is necessary to examine in particu lar four important 
areas which can, perhaps, be b r ie f ly  referred to under the 
following headings:

(a) fb a ta  sw # egrvmda,
(b) Loss lie s  where i t  f a l ls .
(c) The doctrine o f " frus tra t ion " ,
(d) Temporary im possib il ity  of performance.

(a) Raata sitnfc servanda

In e ffec t,  the rule in Paradine v J a n e ^  is an application

32. Per Gardiner J at 501, This case was c r i t ic is e d  in 
B e re tta  v Rhodesia Railways  1947 (2) S A 1075 (SR), 
concerning which see below at p l63 f,

33. op a i t ,

34. Flu&man v B r i t t a in  1941 AD 273, per Tindall JA at
291-2; O arliko n  SA (P ty ) L td  v Johannesburg C ity
CowModt 1970 (3) SA 579 (A), per Rumpff JA at 585
(delivering the unanimous judgment of the cou rt) ,

35. Benjamin v Myers 1946 CPD 655, per Herbstei n AJ at 
662-3 (delivering the unanimous judgment of the court)
and Roussow  v Ec&mcmn 1949 (4) SA /96 (C), per
Herbstein J at 799-801 , Q e r iik o n 't  case was p r inc ipa lly  
concerned with the in terpretation of the contract in 
that case, but i t  is submitted that that is a very 
important aspect of supervening im possib il ity  of per­
formance âs we shall see la te r;  see below,chapter 5,



37of the rule pacta, sunt sctvanJa. In that case a lessee 
had been expelled from and deprived o f possession of leased 
property for some three years by an invading army under the 
command of the German prince, Rupert. The lessor sued fo r 
the rental. Impossibility of performance was not set up as 
a defence to the action, fo r  performance on the part of the 
defendant had not been rendered impossible by the invadersv 
since a l l that he was called upon to do was to pay the rent 
to the lessor, which had become neither impossible nor even 
d i f f i c u l t  to do. His defence was therefore that as he had 
been deprived of the beneficial enjoyment of the leased 
property he should be excused from paying rent fo r that 
period. The case accordingly belongs to the " fa i lu re  o f 
consideration" or "frus tra t ion  of the purpose of the contract" 
category o f cases in Fnglish law, and the court merely 
decided that in English law the r isk of fa ilu re  o f considera­
t ion  in such circumstances fa l ls  on the lessee. This is

38
s t i l l  the law in England, but, as has been seen, the r isk  
would have fa llen on the landlord in Roman law, and, as w i l l  
be shown la te r ,  the legal position in South Africa is also
d iffe ren t from that under English law.

However, despite the fact that the case did not d ire c t ly  
concern im possib ility  of performance, i t  is s t i l l  accepted39 
as stating the basic princ ip le  of the English law on that 
subject in these oft-quoted words;

"And th is  difference was taken, that when the law 
creates a duty or charge, and the party is disabled
to perform i t  without any default in him, and hath

37. Although, as Julius Stone points out in  S o c ia l 
Dimensions o f  Law and J u s tic e  ( Sydney 1966)at p 260, 
paoAa in the s tric t sense has never been
fu l ly  implemented by any legal system.

38. Above, at p 44.



no remedy over, then the law w i l l  excuse him . 
but when the party by his own contract creates a 
duty or charge upon himself, he is bound to make i t  
good, i f  he may, notwithstanding any accident by 
inevitable necessity, because he might have provided 
against i t  by his contract.

In other words, the general rule in English law is that a man
1s bound to f u l f i l  his contractual obligations and cannot 
plead that they have become impossible o f implementation i f  
by his contract he could have made provision fo r the 
eventuality which has rendered them impossible o f performance.

HWR Wade41 argues that the words " if  he may" used in the 
above-quoted dictum from Pavadine v constitute an
important qua lif ica tion  to the application of the ru le, and 
mean that "the duty to perform his undertaking rests always 
upon the promisor o h ile  pg rfom xna .f i s  s t i l l  w ith in  the  

bounds o f  hwnan p o s s ib i l i t y 11. In other words, unexpected 
hardship is mled out as a defence, but not true im poss ib il ity . 
This, however, is not the way the courts have construed the 
passage.

in JaoobSj Manaus & Co v C redit Cyoiw iis the court (per 
Bowen U) said: ” . . .  one of the incidents which the English 
law attaches to a contract is that (except in certain 
excepted cases as that of common carriers and bailees, of

40. At 2 /.

41. fK W p f . *  o,f ImpoegdWtfy Costazot (1940) 56 &QR 519 a t  525.

42. op o i t .

!:< Of C onatontw  (VcaepW a g Ifn e  w JbpariaZ
ZorporotdoM lid  (1942? AC 154, 3941^ 2 A ll ER 589 per
cord Wright a+ 185. H

1S84) 12 QBD J89 a t 603, approved by Lord Atkinson in fWtctfr * Cwrtiug [1022:  AC 180 a t 234; 91 LJKB



which th is  is  not one)3 a person who expressly 
contracts absolutely to do a thing not natura lly  
impossible, is not excused for non-performance 
because of being prevented by vis major,11

This statement is in accordance with our own rules, in our
law, too, i t  is  clear that a debtor can assume the p&vioulum 
so lu tio n is  even impliedly,^6 which is a question o f in te r -  
pretation of contract In each case. In England, however  ̂
i t  was almost a legal presumption that i f  a party had under­
taken to perform a certain act, without anything further
being stated, he must be taken to have promised absolutely to 
do i t .

The rule has been somewhat ameliorated in more recent times,
As MeElroy and Glanville Williams point ou t,47

..at-*' the same time, i t  must, o f course, always 
be a matter of construction what the contractual 
obligation was. To say that 'a person who contracts 
absolutely to do a thing not naturally impossible, 
is not excused for non-performance because o f being 
prevented by vie major', assumes that the contract 
was an absolute one. Frequently the only obligation 
under a cont act is  an obligation co use care to 
perform, ana in that case impossib ility  o f performance 
is  clearly a defence to an action for breach of 
contract.

45• 1 5 0 J I.1 8 5 ; PotMer, op o it  3.6.1.633; UollaKkoh* 
Conm ltatten  1.201; see also below pp 95 f,

46, ao/ytMd v 1949 (3) SA 91 (A).

47, Zmpoesiaitity of fkrfomwMa* -  j  freatiae cm law of
Jmposei&i&ity of ParformaMo* of Contract,

* 0,1, l it re  o f  Constctem tton and F ru s tra t io n  (Cambridge 
University Press 1941) at 6 , ' *



"Thus a servant does not normally contract to obey 
his master's commands in a l l  events*- his promise is 
to use due care in  obeying, and i f  he is prevented 
from obeying through an event for which he is not 
responsible in fac t,  whether i t  be his death or his 
i l lness or (presumably) the fa i lu re  of a tra in  
service, he is not liab le  fo r breach of contract.
I t  is  true that th is  is usually stated in the books 
as a special rule fo r death or i l lness , but i t  can 
hardly be doubted that the exemption is wider than 
th is ,  ind would cover, fo r  instance, the servant's 
in a b i l i ty  to perform his master's orders through the 
break-down of a t ra in  service. There is no need 
here o f any special doctrine o f im possib il ity  of 
performance, nor is  the princip le  of sanctity  of 
contract in p e r i l :  the servant is  not l iab le  in 
such cases fo r the simple reason that he has not 
broken his contract."

Hence the English courts are coming to recognise ever more 
that upon a proper construction many promises are not 
“ absolute", pa rt icu la r ly  in  contracts of a personal nature, 
when a specific  thing which is  the subject-matter of the 
contract has been destroyed,49 or where the im possib il ity  is

68 . Cwokaon v Stmw* (1858) 1 El & El 248, 120 ER 902; Boast u Birth
(1868) LRCP 1; Robinson v Davidson (1871) LR 6 Ex 269;
Ottoman Bank v Chakarian  Cl9303 AC 277, s t  a lia *

49, Taylor* u C a lc b e ll {Bupr>a)\ N io h o ll v Ashton Cl9011 
2 KB 126); H o-m ll v Coupland. (1876) 1 QBD 258; DS, A/S 
C ulm s v Im p e v ia l Chemical In d u s tr ie s  L id  [19383 
1 All ER 24, 59 Ll LR 144, 54 TLR 194, 158 C,T, 134, 43 Com Cas
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brought about by operation of law ^  or is caused by the 
promisee.5  ̂ In a l l these cases our rules are very s im ila r, 
as w i l l  be shown, and, indeed, the English cases may prove 
h e lp fu l.

Solomon AGO in the case of Psfrer&j P lam an and Co v Rokstad  

stated furthermore that the rule in Paradtms 
v Jam  had been considerably modified by la te r English 
decisions. He quoted passages from the judgments in P orloo k  

v and FA Zkmp&tM gtaamehip Co
Pstro laum  Produots Co L td ^ S in support o f  this statement. 
These cases refer to the f ic t i t io u s  condition imported in to  
a contract as a resu lt o f the so-called Coronation cases?® 
This condition has confusingly been called the "doctrine o f 
f rus tra t io n ", thereby giving i t  the same t i t l e  as a number of 
other quite d is t in c t  and separate ru les .57 I shall consider 
th is legal f ic t io n  in more de ta il la te r ,  as i t  is very

50. arewwtar w Kito&aZZ (1698) 1 Salk 108, 91 Ck 177, 1 Ld
Raym 317 at 321, 91 ER 1108 at 1110; Wynn v S hropsh ire
Union Baitways and Canal Co (1850) 5 Ex 420, 155 ER 183; 
Brown v Mayor o f  London (1863) 13 CBNS 828, 143 ER 327; 
B a ity  v De Crespigny  (1869) LR 4 QB 180; Anglo-R ussian   ̂
AbroAowt rrodkra end Beat 4 Co 'a ArbttratdoM [1917)
2 KB 679; E rte  I  B ieber v R io  T in to  [1918] AC 286; R a l l i  Bros 
v Campania N aviera Sota y Asttar [19 20] 2 KB 287; P oster 
v D r is o o ll  [1929] 1 KB 4/0.

51. Awatin v AbwZ* (1605) Noy 118,74 ER 1083; PrtMfZa w 
ZkyZcr (1809) 2 Taunt 150 J27 ER 1034; Msokay w Dtak
(1881) 6 App Cas 251; Dodd v Chorion  0897] 1 QB 562; 
e6 a l ia ,

52. op a i t  at 436.

53. op a i t ,

54. [1916] 1 AC 525.

55. 0916] 2 AC 297 at 422.

56. AreZZ u [l903] 2 KB 740.; C&mdZar w Wtbetar ( ] 9 0 4 j
1 KB 493; B 'la m le y  v M u lle r  [1903J 2 KB 760; and other 
cases arising out of the postponement of the Coronation 
processions in June 1902 owing to the il lness of King 
Edward V II,

57. See below at pp 62f,



sim ilar to the c la u su la  rebus s ic  s ta n tib u s  o f medieval law.
At this stage i t  can safely be said that i t  is  not a part o f
our law.

What conclusions are to be derived from a study o f Paradim  
58

v Jane then? With confidence, the following:

(a) Despite the more l ibe ra l approach of the English courts
to the in terpretation of contracts, the rule of 

59
P arad im  v Jam  s t i l l  obtains in England, As Lord 
Buckmaster said in SbdtA d Cb % aeottZa

"CtJhere is  no phrase more frequently misused than 
the statement that im possib ility  of performance 
excuses breach o f contract. Without further qua li­
f ica tion  such a statement is not accurate; and, 
indeed, i f  i t  were necessary to express the law in 
a sentence, i t  would be more exact to say that 
precisely the opposite was the real ru le ."

(b) The rule involves

( i } a "presumption" that a party has bound himself 
absolutely to perform i f  he does not take steps 
to insert qualify ing words to the contrary; and

( i i )  a rule that where a person has bound himself
absolutely he cannot escape l i a b i l i t y  fo r subsequent 
impossibility o f  performance,

(c) The portion o f the rule set out in (b) ( i )  is not a part 
of our law ,^  but the part set out in lb )  ( i i )  is

58, op c i t .

59 , op a i t ,

60, [1920] AC 162 at 169

61, fk te ra , flammon d Cb % cad Mm fodpatity (awpra),

62, Notes 45 and 46 above.



(cl) I t  follows that the rule does not apply in English law 
where

( i)  a party has not bound himself absolutely to perform, 
where, generally speaking, impossib ility  w i l l  excuse; 
or

( i i ) a f ic t ion a l condition is imported in to  the contract 
which excuses performance,

(e) I t  is  submitted that the legal f ic t io n  referred to inCO
(d) ( i i ) is not a part of our law.

( f )  The exception referred to in (d) ( i ) above is based on an 
in terpretation of the contract that the parties promised 
no more than that they would "use care to perform" and 
are therefore not in breach Tf peK "mance becomes im­
possible. The English law Vi • here -sen strongly 
influenced by Roman law ana nv writings o f Pothier.

The last paragraph above requires further examination. I t
65w i l l  be remembered that in Bsvanun v Shapiro  Stratford J, 

besides indicating that there was "very l i t t l e  d ifference" 
between South African and English law on the question o f 
supervening im possib il ity  o f performance, went on to attempt 
to explain how they d i f fe r .  He said "that in  our law you look 
to the rule in the C iv il Law as quotedjby .Solomon, ACJ in the 
ZWars, FUamtan case] and then to the contract, to see how 
the rule should be applied in regard to the specific facts o f 
the particu lar contract involved, whereas in English law you 
s ta r t  with the contract and remain with the contract through­
out, looking en tire ly  and solely at i t  to see what the effect 
o f any supervening conditions should be in  law."

63, See below at p 77.

64, See above at p 48,

65, Supra.

66, See also Bisahofberger v Van Eyk 1981 (2) SA 607 (W) at 
610- 12 ,
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The rule in the c iv i l  law quoted by Solomon ACJ is based on 
Z) 50.17.185 and 45.1.140.2, and may b r ie f ly  be stated as 
follows:

Where a contract has become impossible o f performance 
a fte r  i t  has been entered into the general rule was 
that i t  then ceases to be binding.67

The texts a l l  stress that im possib il ity  excuses only i f  the 
promissor is not at fa u lt .  I t  has been shown that o r ig in a l ly  
this was because the f ic t io n  o f perpeniatio o b lig a tio n is  
applied,68 and that the doctrine o f rebe.se in the absence o f  
dolus, aulpa or m m  may be ascribed to the princip le o f 
aondsmiatio p m u n ic& ia ,^  Clearly i t  is a legal ru le, whether 
o r ig in a l ly  dictated by the lim ita tions o f the Roman pro­
cedural system or not, and not a question of in terpre ta tion 
of contract, though there is some evidence that lends credence 
to the la t te r  view.

70In Hollandsoh@ C o m u lta t im ,  an opinion is given concerning 
a case between the Heeren Burgermeesteren o f Amsterdam and 
one Gerrit Cornelisz. Cornellsz had agreed to manufacture 
gunpowder for the City ' " Amsterdam at a rate of payment o f 
seven guilders fo r each one hundred pounds of gunpowder 
delivered. The Burge meesteren had provided him with two 
thousand pounds of saltpetre and agreed to pay for the charcoal 
used. After having delivered a batch o f  fourteen and a h a lf  
barrels of gunpowder, he made another o f eight and a ha lf  
barre ls , which he thought weighed about nine hundred pounds. 
This second batch was drying in  the Convent o f the Old Nuns 
when i t  was ignited and destroyed by a spark blown accidentally

67. See also Wilson v Smith 1956 (1) SA 393 (W) at 396.

68. Above at pp 17 f .

69, Above at pp 20f,

7 0 ,  1 214 ,



from a crucible of embers being carried by a passing nun.
R van Amstelredam was of opinion that the Burgermeesteren 
were not liab le  to pay Cornelisz fo r the gunpowder at the 
rate provided fo r in  the contract, nor for the value ' ' f  the 
charcoal used by him in  making that batch. Nor was 
Cornelisz l iab le  to compensate the Burgermeesteren fo r  the 
saltpetre used in that batch, "bacxmse th a m  i s  no evidence  

th a t  he e xp ress ly  took upon h im s e lf the du ty  to  make a c e r ta in  

number o f  b a r re ls  o f  gunpowder o r a c e r ta in  w e igh t o f  gun­

powder f o r  h is  own. r is k  from  the two thousand pounds o f  

s a ltp e tre "  given him by the Burgermeesteren but had simply 
accepted the task of turning the saltpetre into gunpowder at 
the rate o f seven guilders fo r  every one hundred pounds 
delivered. He was also o f opinion that in th is case " i t  was 

s u f f ic ie n t  th a t  he acted  i n  the normal way in  d e a lin g  w ith  

the  gunpowder^ th a t  iS j he used the  normal care  and s u p e rv is io n  

he u s u a lly  e xe rc ise d , and that i t  was not his fa u lt  that a 
spark by chance" destroyed the second batch.

This would appear to come close to the approach suggested 
by MeElroy and Glanville Williams,7  ̂ but i t  is  submitted that 
our courts always have to look carefully  at the contract to 
determine the extent o f the l i a b i l i t y  assumed by the con­
tracting parties, as is exemplified by a number of reported 

72cases.

7*5
Stratford J also stressed this in the quotation set out above 
when he said;

"Indeedlit seems clear that i t  is impossible to
disregard the nature not only of the contract, but

71, op a i t .  See below at p 52.

72, For example, O e rliko n  SA (H y )  L td  o Johannesburg C ity
C ounc il 1970 (3) SA 579 (A), Sayley v Rarwood 1954 (3) SA 
498 (A); ao/fend w Z&peti 1959 (3) SA 91 (A),



o f the causes of the im poss ib il ity , because those 
causes might be in the contemplation of the parties; 
or again, they might be such as no human foresight 
could have foreseen. That d is tinc t ion  between 
d iffe ren t kinds o f causes o f im possib il ity  must be 
a feature to be regarded before applying this doctrine 
o f  im possib ility  of performance without q u a l i f ica t io n ."

Hence one f i r s t  looks to the rule in  the c iv i l  law, then to 
the contract as well as the causes o f the im poss ib il ity , before 
applying the rule, In any event, i t  is clear that the contract 
and the rule are closely in terre lated, and indeed the whole 
problem should be viewed in i ts  to ta l i t y .  Whether one looks 
at the rule f i r s t  or las t is o f l i t t l e  importance so long as 
a l l  relevant factors are considered together.

Stratford J's statement that in English law you "s ta rt  with 
the contract and remain with the contract throughout, looking 
en tire ly  and solely at i t  to see what the e ffec t o f any 
supervening conditions should be in law," would appear to be 
an oversimplification of the position. Where the legal f ic t io n  
is applied, this is in fact a rule of law which takes l i t t l e  
account o f the terms of the contract and, indeed, f l ie s  in 
tn@ face o f the normal rules of in te rpre ta tion . The approach 
0 ! the English courts in cases of "non-absolute" contracts 
(which seem to be growing more numerous as time passes) and 
in which the legal fiction is not employed seems to be very 
s im ila r to that of our own courts. However, even here 
caution needs to be exercised, For example, in a number of 
cases74 the court purports to apply the doctrine of " frus tra ­
t io n "  when in re a l i ty  i t  is merely applying the princip le la id  
down in Taylor v C a l d w e l l which, as has been seen, is

74, For example, In  re  Badisahe Company L td  [1921] 2 Oh 383,

75, Supra.



founded on the principles of Roman law; and in England the 
rules re lating to r isk , which can affect l i a b i l i t y  in c a s e s  

of supervening im possib il ity  of performance, are d if fe ren t 
from ours.

(b) Loss lies where i t  fa l ls

The "Coronation'1 cases gave rise to the rule that when a
contract is terminated by reason of supervening im poss ib il ity
under English law, the "loss lies  where i t  f a l ls " .  In none
of the reported cases aris ing out of the postponement of
King Edward V II 's  coronation was the action brought against
a party who sought to be excused performance on the grounds
of im possib il ity  of performance. The defendants were e ither
people who refused to pay fo r th e ir  seats along the route o f
the cancelled procession,^ or else the hirers of seats who
refused to refund the price received by them when the proces-

77sion was postponed/ In other words, the real issue was
whether the consideration had fa iled  or not. Nevertheless,
these cases were argued and decided as though the only
question were one of im possib il ity  of performance, which led
to the importation of the f ic t io n  of an implied condition and
also gave birth to the much-criticised rule la id down in

?0
CkmdUT v m bstsv that when a contract is terminated by

79impossib ility  of performance the "loss lies  where i t  fa l ls " .

In the cases concerned this means that i f ,  at the time of the

76. For example, K rs ll v H&nry (supra) and tfsms Bay Stmnibmt Co 
v awttom L1903J 2 KB 583.

77. Chandler v Webster (supra) and Lmaden v Barton 119023 
19 TLR 53,

78. Supra.

79. Unless there is a t o t a l  fa i lu re  of consideration \F ib ro m  
gpeZka Akowjnarp fbir&adrM. &zwso%. Comb*. Barbour
U943] AC 32, [19421 2 ALL ER 122, 111 LJKB 433, 167 LT 101, 58
TLR 308, See now the Law Reform (Frustrated Contracts) Act 1943 
(6 & 7 Geo 6 c 40),



occurrence of the supervening event the rental was due and 
payable, there was a legal obligation to pay i t  even though 
no benefit had been derived from the contract, Sim ilarly , 
i f  i t  had already been paid in such circumstances i t  could 
not be recovered. On the other hand, i f  the rental was 
payable in arrear so that i t  was not due and payable at 
the time when the frus tra ting  event happened, then i t  could 
not lega lly  be demanded, and i f  already paid could be 
recovered by the h ire r.

In other words, the legal position of the parties was frozen 
as at the time of the event which terminated the contract 
(the postponement of the procession in these cases) and a l l  
rights already accrued up to that time were enforceable, 
others not.

These rases led to hardships and anomalies, and the rule 
was particularly heavily criticised by Scottish judges,
because the law of Scotland, being Roman-law based, recognised
the doctrine of unjust enrichment and came to quite a
d iffe ren t conclusion on the matter by the application of the
cond ic tio  causa data causa non m outa, as would our own 

81courts,

As a result of this pressure the Law Reform (Frustrated 
Contracts) Act 1 9 4 3^  was passed In England to make provision
fo r release or a refund of moneys paid even where there has 
been a partia l fa i lu re  of consideration.

Hence, although English law and our own law would probably

80, See Spotka Akoyjwa v f a f r W r M ,  Aawaan, Comb#a w b o ur  ltd 0943] AC 32, [1942] 2 All ER 122, 111 LJKB 433, 167 LT 101, 58 TLR



now arrive at very iwch the same resu lt so fa r  as compen­
sation and part payment are concerned in cases of supervening 
impossib ility  of performance, they arrive there by quite 
d iffe ren t routes, and the English cases would be of l i t t l e  or 
no assistance to us here.

( c) The doctrine o f  " fru s tra t io n "

83
Our courts, in the cases of Bsretta  v Rhoda&ia Railways L id  
and BayUy v Harw ood^  have stated that the English doctrine 
o f frus tra t ion  is not a part of our law,

I t  is d i f f i c u l t  to know what is intended by these statements,
for in English law the label "doctrine of frus tra t ion" has
been applied to a number of quite d iffe ren t concepts. As

85
McElroy and GlanviTle Williams say:

"According to current usage the term 'f ru s tra t io n ' 
has an embarrassing width o f meaning. I t  is 
commonly applied to any and every case in which any 
question of im possib il ity , delay in performance, 
or fa ilu re  of consideration is involved, I f  th is 
is i ts  proper meaning i t  evidently does not need 
special treatment. More narrowly, the term may 
be used as a cloak fo r introducing anew the 
doctrine o f 'commercial im p oss ib il i ty ',  which under 
that name is  now discredited , . , , Frustration, 
in  the meaning attached to i t  in th is work, d iffe rs

83, 1947 (2) SA 1075 (SR) at 1082,
84, 1955 (3) SA 239 (T) at 244.
85, of PgrformzMae -4 Tyaafds# on tA# law of

Supervening Im p o s s ib i l i t y  o f  Pcrfom nncs o f  C on tm o ts 
F a ilu m  o f  C ons ide ra tion  and F ru s tra t io n  by Roy Granvill 
McElroy, Ph.D. (Cantab.) LED (N.Z.), edited with 
additional chapters by Glanville L Williams, 11,8,* M.A. 
Ph.D. Cambridge University Press 1941 XXXII..
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from both these rules in that a contractor may be 
discharged from performance on the ground of 
frustra tion even th . performance has not been 
rendered altogether impossible."

The term "frus tra t ion" seems to have been f i r s t  used inor
maritime cases. I t  arose in cases where specific  clauses 
in agreements of charterpart> or affreightment made provision 
for suspension of performance on the occurrence of certain supervening 
events„ Such clauses are often called suspension claus s or 
extension-of-time c auses, and are commonly found ■ . such 
agreements.

They generally refer to "excepted p e r i ls " ,  such as the 
res tra in t of princes, perils  of the seas, acts of the Queen's 
enemies, acts of God, fo ra e  earns fo r tu i t u s )  and the
like, and provide that, during the continuance of the events 
mentioned, the obligations o f one or other or both o f the 
parties to the contract will be suspended or that during such 
events an extension of time w i l l  be granted for the performance 
of such obligations, In other words, in the case of a delay 
aris ing from an "excepted" cause the shipowner was excused 
but remained l iab le  to continue performing a fte r the delay 
had terminated

The question which arose fo r  decision is what the position was 
i f  the events contemplated continued fo r an inordinate length 
of time, in the absence of any agreement on the matter. The 
answer is  that the courts regarded the agreement between the 
parties as an incomplete expression of th e ir  contractual 
intentions, because the exception clause did not adequately 
express the ir  true intentions in re lation to the permissible

86. WA Ramsden "Temporary Supervening Impossibility of formance" (1977) 94 162 at 163,
87. u CZark* (1799) 8 TR 259, 101 ER 1377,



duration of an in te rrup tion by the unforeseen e-vent,
Business contracts must generally be performed w ith in  a 

88reasonable time, and the parties must therefore have 
intended that the contract should be performed w ith in  a 
reasonable time, although they did not say so.

Hence the courts implied a term that had the e ffe c t of 
terminating the contract i f  performance remained impossible 
fo r an unreasonably long period o f time.

I t  is important to bear in mind that charterparties are often
lengthy printed docuwnts containing a number o f terms to
which, usually, provisos and exceptions are attached, The
signing of such a contract evinces a contractual in tention to
be bound by i t ,  even i f  the parties have given no pa rticu la r
attention to a l l  i ts  terms, fo r  example, to the clauses

89re la ting  to excepted p e rils . The occurrence o f such a 
contingency could therefore be described as a p o s s ib ility  
"w ithin the contemplation o f the contract" o f charterparty 
which was "not actua lly  present to the minds o f the parties

88. See Geipel v Stmth (1872) LR n QB 404. See also 
M lja s  v Omackitt (1883) 4 NLR 117; Cvonje v 
Stanckvrd Bank (1891) 4 SAR 145; Benoni Produas and 
Coal Co l t d  V (ka'idslfingem 1918 TPD 453; Concrete 
Products, Co (Pty) l t d  v Matal Isa th a r Industries  
1946 NPD 3 7 7 la n if io io  Varcm $A v Masural H is  
(Pty) l t d  1952 (4) SA 655 (A); Broderick Properties 

v A W  1962 (4) SA 447 (T),

89, The rule is  the same in  our law {Burger v C en tra l 
Sow# X/Mam AztZwap, 1903 TS 571 at 578, followed 
in a number of .ases, including (bora# v

6W 1958 (2) SA 465 (A) at 470 ) This is so
even i f  they signed i t  without even bothering to 
read i t  (Bhikhagee v Soutksm A via tion  (Pty) l t d  
1949 (4) SA 105 (E); hathole v Mothle 1951 (1)
SA 256 (T)), '
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at the time o f making i t "

In such instances, then, the courts in te rp re t the contract
so as to gfve i t  "business e f f ic a c y " , a s ,  indeed, would 

92our own courts, but i t  is permissible only when i t  is 
"w ithin the contemplation of the contract", fo r otherwise 
i t  could be argued that the courts are making a new agreement 
fo r the parties.

r 93In GHpsl v Smith the defendant had contracted to ship 
coal from Newcastle to Hamburg, re s tra in t o f princes 
excepted, as soon as wind and weather would permit. Before 
performance could be effected war was declared, and Hamburg 
was blockaded. This was c learly  a "re s tra in t o f princes". 
I t  was held tha t the contract contemplated a commercial

90. See Dahl v Net eons Donkin 5 Co (1881) 6 App Cas 38, 
per Lord Watson at 59. See also Dobbs v Varvan 1923 
EDL 176; Barnabas P la in  & Co v Sol Jacobson 4 Son 
1928 AD 25; Adm inistrator (Transvaal) v In d u s tr ia l and 
Cormaroial Tinber S Supply Co L td  1932 AD 25; Bccpp
& Mai s ta r v Aronovsky 1943 WLD 68; Graham v McGee 1949
(2) SA 770(D); M ullin  (Pty) L td  V Benade L td  1952 (1)
SA 211(A); Dutch Reformed Church Council v Croaker 
1953 (4) SA 53 (C); SA Mutual A id Society v Cape Tom 
Chamber o f  Commerce 1962 (1) SA 598 (A); Montesse 
Township S Investment Corporation (Pty) L td  v Standard 
Bank o f  SA Ltd  1964 (3) SA 221 (T ); Techni-Pdk Salas (Pty) 

u W Z  1968 (3) SA 231 (W); v
1972 (2) SA 842 (A;; Chamotte (Pty) L td  V Carl Costsee 
(Pty) L td  1973 (1) SA 644 (A); North Beach Garage (Pty) 

u Owr&ZM CcwwtZ 1973 (3) SA 318 (D);
A MaAlpine 4 Son (Pty) Ltd v Transvaal P rov inc ia l 
Adm inistration  1974 (3) SA 506 (A); (Jiterihage 
WwnicipaMty w Sya 1974 (3) SA 800 (E),

91. Lamb v Evans [1893] 1 Ch 218; The Moorcock (1889) 14 PD 64; Reigate 
v Union Mamfaaturing Co (Ramsbottom) U918J 1 K B 592 (CA) Xl918J 
A ll ER Rep 193, 87 LJKB 724,

92, Nest Witwatersrand Areas Ltd  v Roos 1936 AD 62;
M ullin  (Ply) Ltd v Benade Ltd  1952 (1) SA 211 (A).

93, Supra,
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speculation "w ithin a reasonable time"94 arid, as the blockade 
was lik e ly  to continue fo r some considerable time, the 
contract was not merely suspended but dissolved. In e ffe c t 
the court read the express provision re la ting  to re s tra in t 
of princes with a ta c it  term requiring performance to be 
made w ith in  reasonable time, and, in doing so, had, therefore, 
merely supplemented a contractual provision that had been 
imperfectly expressed with a ta c it  term in  order to give 
business efficacy to the contract.

In this sense "frus tra tio n " is the product o f the proper 
application of the normal rules o f in te rpre ta tion o f contracts 
which would also be applicable in  our law.

The application o f the rule in English law was very well 
expressed by Scrutton LJ in  Aostyt&ns Covpovatfon o f  Orscct 
Bpfta in  v Canada Cavbide in  these words:

" I t  may be put tha t there is an implied term in 
any contract with any clause in the nature o f a 
suspension clause, excepted peril or allowance 
o f extra time, which may extend the performance 
o f the contract, that the suspension which is 
a n c illa ry  to the main contract, shall only be 
valid fo r a reasonable time; and tha t a time is 
unreasonable which makes the resumed contract an 
e n tire ly  d iffe re n t one from the interrupted 
con tract."

I t  is submitted that th is  is the kernel o f the true doctrine 
o f fru s tra tio n . As w ill appear presently, i t  has been 
extended and applied to other s itua tions. I t  applies, then, 
where im poss ib ility  supervenes to make performance o f a

94. Per Blackburn J at 412 and Cockburn CO at 410.

95. (1921 ) 8 LI LR 456 a t 460.
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contractual obligation impossible e ither fo r  a past or 
future period, when e ither party may wish to contend tha t 
even at the end o f the period of im possib ility  the ob liga tion , 
owing to the undue delay, no longer remains in being.

McElroy and G lanville Williams^® state:

"The rule here is tha t in certain circumstances, 
i f  the delay fundamentally changes the character 
o f performance required, having regard to the 
known commercial object o f the promisor, the 
contract is  'fru s tra te d ' by the delay and the 
ob ligation to perform is therefore discharged even 
though the im poss ib ility  u ltim ate ly ceases, This 
is  the proper statement o f the doctrine o f fru s tra ­
t io n , and, so stated, i t  is evidently not a mode 
o f discharge fo r undue delay caused by im poss ib ility .
In short, i t  may be said with some measure o f tru th

97tha t frus tra tio n  begins where im possib ility  ends."

They add th a t;9®

"This special meaning of the term 'fru s tra tio n ' is 
c lea rly  explained by Rowlatt, 0 in Chimse MiningQ
and Engimening Co v Sals, but he does not draw 
the fu rthe r d is tin c tio n  [adopted by the learned 
authors") between fru s tra tio n  discharging the party 
who was to do the act that becomes temporarily 
impossible and fa ilu re  of consideration discharging 
the party who was to render the consideration."

96, op cdt XXXIV,

97, Thoughjas they point out, there may be "antic ipatory 
fru s tra tio n ", which discharges the contract before the 
im possib ility  ceases.

98, Zbtd n 3,

99, CI917] 2 KB 599 a t 602,



68.

I t  is d i f f ic u l t  to agree with these views. I f  the court can 
leg itim ate ly imply a term, by the use o f ordinary rules o f 
in te rpre ta tion o f contract, which would require the contract 
to be performed w ithin a reasonable time, then a fte r that 
time has elapsed further performance is not possible under 
that contract without fu rthe r agreement between the parties, 
perhaps in  the form of condonation, any more than i t  would 
have been i f  a time clause had o r ig in a lly  been inserte- in 
the contract, as in the case o f Algoa H il l in g  Co L td  p A xke ll 
& D o u g l a s . Of course, where an extension-of-time clause 
has been inserted in to the agreement, d if f ic u lt ie s  in 
reconciling the provisions of the agreement might arise. 
However, i t  would seem tha t the same princip le has been 
applied where the contract has become temporarily impossible 
o f performance by operation o f law(for example because o f a 
short-lived i l le g a l i ty  or a temporary d is a b ility )  in English 
la w j^  and in  such a case there can be no problems of 
in te rp re ta tion ; the fina l date by which performance is to 
be effected w il l  clearly preva il.

Parties cannot be held bound by a suspended contract fo r 
ever, even a non-commercial contract. The application of 
th is orinc ip le  to such cases would seem to fa ll w ith in  the

in?
rule la id  down in  Dahl v N&Ison^ Donkim & Co. The rule 
must surely be the same in  our law also, since i t  would seem

100. 1918 AD 145, Whilst th is  case espouses the "absolute
ru le" la id  down in  NoTdm v Shm (supra) and Hay v 
D iv is io n a l Coum il o f  King W illiam 's Town (op a it )  
and is therefore wrong on th is point, i t  was actually 
decided on the in te rp re ta tion  of the contract, i t  is 
submitted correctly, and is thus of great relevance 
here.

101. See fo r example, Andzw H il le r  i  Co Ltd  v Taylor <S Co 
L td  C.1916] 1 KB 402 (CA); Leiston Gas Co v Leiston* 
own-SiBWell UDC LI9161 2 KB 428 ( CA ); M etropolitan
Water Board v Diak} Karr d Co L td  [19181 AC 119,34 TLR 178 and 
fatam l t d  % Gbmboa [193911 KB 132, C19381 3 A ll ER 135,

102, (1881) 6 App Cas 38,



irre levan t whether the parties have made express provision 
fo r the temporary suspension of th e ir  obligations, because 
the law has done tha t fo r them and cannot continue to hold 
them bound to a s te r ile  contract in d e fin ite ly .

MeElroy and G lanville Williams say:^03

" I t  may be that the rule as to frus tra tio n  is  no 
more than an application of the rule that a contract, 
where no time fo r performance is specified, must be 
performed w ith in  a reasonable time. But perhaps 
there are rea lly  two ru les, each devised fo r the 
benefit of d iffe re n t parties. The rule that a 
promise must be performed w ith in a reasonable time 
is one fo r the benefit o f the promisee. I t  is a 
breach of contract, in the absence o f excuse, i f  
the promisor does not perform w ith in  a reasonable 
time. The rule as to fru s tra tio n , on the other 
hand, is one fo r the benefit o f the promisor."

This view tends to run counter to the English case law. For 
example, in  Dahl u Nelson Donkin & Lord Blackburn
s a id ^ 5 tha t "a delay in carrying out a charterparty, caused 
by something fo r which neither party was responsible, i f  so 
great and long as to make i t  unreasonable to require the 
parties to go on with the venture, en titled  e ither o f them, 
at least while the contract was executory, to consider i t  at 
an end". Again, in Zealand Shipping Co L id  v SoaiSts des 
A te K w e  s i ChmtisvB ds F r a n c Lord Shaw of Dunfermline

103. op XXXIV n 3,

104. op a i l ,

105. At 53. See also G D Goldberg "Is Frustration Invariably
Automatic?" (1972) 88 LQR 464 and McElroy and G lanville  
Williams op a i t  221,



11. . . such contracts are voidable by both or 
e ither when the im poss ib ility  to complete or de liver 
was something fo r which neither was responsible.
Each party is innocent, neither is in defau lt: the
conduct o f neither has brought about the event, 
and in such a case the contract is  interpreted with 
even and equal ju s tice  to both sides; and the law 
does not allow one party to avoid while the other 
is held bound. I f  both parties go on, that is  
another and th e ir  own a f fa ir .  But e ither can claim 
tha t the contract is  void, and then both are fre e ."

I f  the contract has to be carried out w ith in  a reasonable 
time then i t  would seem that the contract was intended by 
both parties to continue in being for a reasonable time only.
I f  the party who has to perform is  at fa u lt and therefore 
unable to execute his side of the bargain w ith in the period 
contemplated by the agreement, he is in breach o f his contract. 
I f  he is prevented from performing during the time contemplated
by the contract through vis major or casus fo r tu itu s , he is
excused from performance. The only question which remains 
is , can the promisee enforce performance when i t  becomes 
possible even though the period contemplated by the contract 
has expired? The answer of the English courts is a d e fin ite  
"no", and i t  is  submitted tha t our courts would give the same 
answer, I f  in  the case of GHpsl v S m ith ^  the war had 
lasted fo r ten years the charterer could not thereafter compel 
the ca rrie r to convey coal to Hamburg under the terms of 
agreement entered in to  some ten years e a rlie r. I t  seems 
inconceivable that our courts would compel him to do so,

The reason given by the English courts is that the performance 
which now becomes possible is  quite d iffe re n t from that 
o rig in a lly  promised. Even a few months' delay has led to

107. Supra.



th is  conclusion, fo r example where the parties intended
the voyage "to be a spring voyage, while the one a fte r the
repair would be an autumn voyage".^8 The princ ip le  has
been expressed in  different ways, but in essence the test
is the same. For example, in Bush v Whit&haven Tom and
Ecwboiw Tmstass ^  Lindley U  stated that the delay must
be "so great as not to be fa ir ly  w ith in the terms o f the
contract at a l l ;  that is  to say, , , , so great that the
contract cannot apply to the state of things to which
the contractor and the defendants had imagined i t  d id " ,
And in the case o f M etropolitan Water Board v Dick Kerr & Co Ltd}
Lord Dunedin expressed the te s t in a fam ilia r and o ft-q u o te d ^
passage that i t  must be a delay "so long as to destroy the
id e n tity  o f the work or service, when resumed, with the work
or service when in te rrup ted", Obviously th is depends upon
the facts of each pa rticu la r case. None o f the cases refers
to the double rules mentioned by McElroy and G lanville 

112Williams (one in  favour o f the promisee, the other in 
favour o f the promisor), They seem to assume that the time 
lim its  o f the contract were intended by the parties to operate 
fo r the benefit o f both o f them or that the contract was 
intended to endure only fo r the period contemplated and no 
longer.

Whatever is the correct underlying b a s is ,it would appear to 
be a matter o f in te rp re ting  the contract in the circumstances

108, Jackson v Union Marine Insurance Co (1874) 10 CP 125.

109, (1888) 52 JP 392,

110, Supra a t p 128.

111, For example, Federal Stem  Navigation Co v Dixon (1919) 1
LI LR 63; Woodfield Steam Shipping Co v Thompson (1919)
1 LI LR 126 land Fisher* Remiok S, Co v Turn Shipbuild ing  
Co (1920) 3 LI LR 253, a ll snipbuiIding contracts,



113of the case according to the ordinary rules of in te rpre ta tion .

McElroy and G lanville W illiam s"^  contend that in  order fo r 
a contract to be dissolved on the grounds o f frus tra tio n  -

"two conditions must co-exist:

( i ) There must be a find ing o f fact that certain 
circumstances amount to frus tra tio n , i . e . ,  
to inordinate delay,

( i i )  There must be a finding o f law that the cause 
o f  that 1 fru s tra tio n ' is  e ither -

(a) some event covered in the contract e ithe r
by an excepted pe ril clause (which is the
commonest form) or by some other
'language in the con trac t'115 disclosing
a ' common in te n tio n '115 which is

i 1 7imperfectly expressed, or else is

113. See the observations o f Lords Sumner and Atkinson and 
also o f McCardie J (approved in the House of Lords by 
Viscount Findlay at 9) in Zarrtnag# 4 0? z&Z w

dbe db (1922) 28
Com Cas 1; affirmed (1923) 92 LJKB 456; 09233 A ll ER 
Rep 1 and BlmPMcm^Bohbin v A l im  [1918J 1 KB 540 at 
552, affirmed LI918J 2 KB 467 and In  ra Cotnpt&iv Cotmevoial 
Anwmois v Imavson A Co Cl 9 20] 1 KB 868 at 878-9, though the 
la tte r  two are not cases o f " fru s tra tio n " in the sense 
used here.

114. op a i t  at 202-3,

115. See Lush J in Chumhmrd v The Qusm (1866) LR 1 QB 173 
at 211; Kay LJ in &%%%*% v Mood (1891) 2 QB 488 at 494; 
and Atkinaon LJ in Zaprdmaga 4 Co z&d u aoo iftf Awwo-

116' # 1  <1844> 5 *

117. See Lord Sumner in Bank TAns L td  v Axthuv Capsl A Co
[1919] AC 435,



(b) -stjime ew nt fo r wWfeh the parW W W  : 
otherwise responsible in  law - e.g. where 
the cause o f the delay is caused by 
operation of law."

The learned authors point out that "[slome cases fa l l  w ith in  
both (a) and (b). Thus the cases o f Government requ is ition  
o f ships were always covered by the exception of 're s tra in t 
o f princes' . 1,118 *

Certainly the principles applicable in (a) are equally 
applicable in  our own law, and these principles would seem 
to cover the great m ajority of the English cases. W hilst* 
however, the principles contained in  these cases are d ire c tly  
applicable to our law, nevertheless i t  is  doubtful whether 
such cases would be o f great value to us, since each ease 
must turn upon the in te rp re ta tion  o f the pa rticu la r agreement 
read in the lig h t o f its  own individual set o f circumstances, 
and the princip les themselves are well established in our 
own law. Nevertheless, caution should be used in applying 
them fo r two reasons:

(a) Because a court can never be certain that one or both 
of the parties have not in te n tio na lly  fa iled  to provide 
fo r the eventuality , a court cannot imply a term unless
there is some ‘ language in the contract' ind icating an 
unexpressed contractual in tention to provide fo r the 
eventuality.

(b) A thoughtless im plication o f terms may

( i)  undermine the certa in ty of contracts;

(1 i)  resu lt in the creation o f legal fic 'io n s  and so 
depart from our existing legal p r in c ip le s '^  and,

118. op o i t  203 n 1,

119, As occurred in England following the case of Zr.%% %
11903] 2 K B 740,



( i i i ) cause repercussions upon dependent contracts«

As McCardie J said in Iccovinaga S. Co Ltd v Soci&te Franco-  
Americano dm Phosphates d@ M edulla :^®

"The princip le  of frus tra tio n  is  valuable. I t  may 
solve many cases. But i f  carried too fa r i t  may 
greatly weaken the notion of contractual ob liga tion . 
Nor should i t  be forgotten that commerce involves 
not only head contracts but a chain o f subcontracts. 
The effects of holding that a dissolution has taken 
place may be greater than a judge foresees."

As regards the second leg o f the formulation by McElroy and 
G lanville Williams, the one that applies where an event 
occurs fo r which the promisor is  not responsible in  law, I 
would submit that here, too, our law would agree, but a more 
detailed examination of that question must wait until later.

Frustration in English law did not, however, stop at th is  
point. The principles referred to above were, unfortunately,
not well understood by the English courts during the la tte r '
h a lf o f the nineteenth century and the f i r s t  h a lf o f the
twentieth century, with the result that they came to be con-
fused with cases o f supervening im possib ility  which was not 
of a temporary nature.

The e ffec t was a series of cases which sought to extend the 
rule in fay&er u beyond the limits laid down for
i ts  operation in that case - that is , from the perishing of 
a specific  person or thing necessary fo r performance o f the 
contract to the "perishing" of a "state of things" which was

120, Supra.



1 23
•fchs foundation of th# contract bstwoon ths parti ss. ^ ' ■
was done by the courts purporting to interpret the intentions of 
parties and so implying a term in their contract that should 
the basic underlying circumstances change the agreement would

be at an end.

Thus in  the "Coronation" cases124 as a rule a room was hired 
for a day or so which would enable the lessee to view the 
coronation procession of Edward V II, as i t  was scheduled to 
pass close by on that day. Owing to the monarch's illness 
the procession was postponed in d e fin ite ly . S tr ic t ly  
speaking, the contract could s t i l l  be carried out, but there 
was no further point in i t  since the underlying common 
assumption of the parties, that the lease would enable the 
lessee to view the procession, was no longer va lid . The 
courts inferred a term that the lease was to be subject to the 
coronation arrangement proceeding as expected,

126
"Implied condition" may mean one of three things:

( i )  tha t the parties contemplated the event and ta c it ly
agreed that in such case the contract should come to

126an end;

( i i )  tha t, though they did not actually contemplate the

123. See the so called Coronation cases of 
fewpra;, v Webster (*%%%%) a t a l ia .  In 
Adwdka* PbrkdMSOR W  t  Cammaatcowr of Works LIWAWJ
2 KB 632 i t  is said (a t 636) that a contract is 
discharged even i f  s t i l l  possible o f performance where 
la te r events destroy "some basic, though ta c it  assump* 
tion on which the parties have contracted ,

124, fb6d.
125 See L 0 Sturge "The Doctrine of Implied Condition" 

(1925) 41 64% 170,

126 The view adopted by Scutton U  in the Comptotr case 
09201 1 KB 868 at 899-900,



event, they would both, i f  they had thought about the
I " 'matter, have agreed that i t  should have that e f f ie t j  “ ■ 

or

( i l l ) th a t, whatever the parties may have rea lly  "bought,
the law imports such an in tention to them as reasonable 
men,128

In the th ird  meaning the condition is not, s t r ic t ly  speaking, 
"im plied", though i t  can loosely be said to be "implied by 
law". I t  is rea lly  imputed to the parties by the court, 
regardless o f what th e ir  in tention was, that is , the law 
imposes the term to do jus tice  between the pa rties , I t  can,
therefore, perhaps more correctly be spoken of as a*1 on
"construct!ve condition",

In such cases, o f course, the "im plication" o f the tn*m 1s 
wholly un ju s tified , as there were no words in the contract 
to give rise to the implied condi tion  and i t  cannot be said 
with any certa in ty that the parties had any in tention 
regarding i t ,  Even the courts have come to recognise that 
the princip les o f in te rpre ta tion o f contract are not involved, 
but that what has happened is that a new princip le  o f sub­
stantive law has been created through the use o f a legal 
f ic t io n .1*0

127, The view adopted by Earl Loreburn in the TampUn case 
L.1916] 2 AC 397 at 404.

128, The view adopted by Lord Sumner in  Bank L im  L td  v 
ArtAwr j  Co [19193 AC 435 at 465 and 459 and
B ivg i b k l j i  v Chsong 1m Stacunship Co Ltd  [19163 AC 
497 at 505-510,

129, See G J Webber The E ffe c t o f  fvter on Contracts 2 ed 
(1946),

130, See also Lord Wright Legal Eseaya cmd Addressee (1939), 
L J Sturge "The Doctrine of Implied Condition" (1925)
41 LQR 170 and Arnold McNair "Frustration of Contract 
by War" (1940) 56 AQR 173,



Thus5 Atkin LJ i n Russkoe Obsohestvo D 'L ia  Izgstovenia

Z T o a M M W  #%%,& d gowa said:
" I t  is  a l i t t l e  unfortunate that th is  doctrine 
o f the termination o f a contract by reason o f 
frus tra tio n  should ever have been based upon the 
theory o f an implied contract."

He indicated that the so-called "implied term is  merely 
something imputed by law to both parties". Lord Sands in 
<7am@a Soott 4 u a 4 # Z)@% caHed the
doctrine a "pious f ic t io n " ,  saying that i t  is

" . . .  somewhat far-fetched to hold that the 
non-occurrence o f some event, which was not 
w ith in  the contemplation or even the imagination o f 
the pa rties , was an implied term of the contract".

I th ink i t  can safely be said tha t our courts would not
fo llow  the "implied-term" approach of the English courts, 
fo r to do so would a lte r the principles o f our own law. In 
th is  regard, i t  is necessary to refer to the case o f Afvioan  
dbaZty *  abtmaa.TSS which w ill have to be examined
in  more deta il la te r The contract concerned in that
case contained express provisions dealing with the s itua tion . 
Innas CJ , 135 with proper ju d ic ia l re s tra in t, contented 
himself by saying;

"Had these provisions not been inserted, a 
d i f f ic u l t  question might have arisen as to whether 
the nature o f the work was so basic to the agreement

131. (1922) 10 LI LR 21* at 216-17,



and so obviously in  the contemplation o f the 
parties that a condition as to th&i r  character 
should be implied. But the matter having been 
expressly dealt w ith , the question does not 
precent i t s e l f ;  one's sole task is to  construe 
the provisions imposed."

De V il l ie rs  JA, however, was not quite so cautious, and in 
an o b ite r dictum favoured the existence of the implied- 
condition approach in our law, re fe rring  to the "Coronation" 
cases as well as to passages of the Digest, re la ting  to the 
promise o f a dbe, and to certain German ju r is ts ,  namely 
Leonhard, Naber, Motzer and Windscheid,to support his views.
I feel certain in th is  he erred and shall examine his 
arguments in more deta il la te r .136

The case o f Bayley v B a m o o d ^  would also seem, by 
im plication, to  lend possible support to the view adopted 
by De Vi 11 iers JA in Afviaan R m lty  Trust Ltd V Bolm&a, 138 
and tha t case too w il l  be considered in  more deta il la te r .13̂

The imp!ied-condition theory seems to have given place in 
English law to the "fa ilu re -o f-considera tion" theory. 
Strangely enough, in K rs ll v Hmvy^®  counsel argued that 
there had been a fa ilu re  of consideration, and although 
that argument did not find  favour with the court in  that 
case i t  appears to be the view generally favoured now.

136. Below at pp 126f.

137* 1953 (3) SA 239 (T) ,

138. Supra,

139. See below at pp 117f.

140. Supra,



The only - actors from which one could imply a condition in ’ 
i) H&nvy were these:

( i )  The defendant agreed to hire a fla t in Pall Mall, a
place which was on the proclaimed route o f the 
proposed coronation process ions;

( i i )  the f la t was to be hired for the days of 26 and 27
June 1902, which happened to be the days scheduled for
the processions; and

(H I )  the rental was to be £75, a sum far in excess of the
rental such a f la t  would normally be expected to 
fe tch ,

The contract contained no express reference to the coronation 
processions, or to any other purpose, but i t  was fa ir ly  
clear from the above facts that the defendant's motive in 
hiring the fla t  was to use i t  as a vantage-point from which 
to view the procession, and i t  is also fa ir ly  clear that the 
p la in t i f f  must have known th is . An implied term is  not 
possible on these facts alone, any more than i t  would be i f  
1 had ordered a wedding cake made or invitations to be 
printed for my daughter's wedding, which can no longer take 
place because of her tragic death in a road accident. Many 
other examples could be and have been posed.142 Here much 
depends on what i t  was intended should be supplied, le t or 
sold, as the case may be, In the Court of

141, Supra.

142,

i l i i i i S : ,
143. Supra.



Appeal apparently thought tha t what was to be supplied was a 
view of the procession, and tha t view the defendant ce rta in ly
did not get; hence there was a fa ilu re  of consideration.

Of course not every disappointment o f an expectation under a 
contract is  a fa ilu re  o f consideration. Whether i t  is so 
depends upon the pa rticu la r contract and the pa rticu la r 
expectation under i t .

The American Restatement o f  the Law o f  Contract ^  in the 
f i r s t  ed ition  expressed i t  rather well as follows:

" I t  is not enough in order to make the rule stated 
in  the section applicable, that one party to the
contract has in view a specific  object or e ffec t
without which he would not have entered in to the 
contract, and that the other party knows th is ,
The object or e ffec t to be gained must be so 
completely the basis o f the contract that, as both 
parties know, without i t  the contract would have 
l i t t l e  meaning."

In other words, the specific  object or e ffe c t must be part 
o f what was bargained fo r, an in tr in s ic  part o f the performance 
required by one and undertaken by the other |a r ty . Our 
courts might arrive at the same resu lt on a s im ila r in te r­
pretation o f the contract, but we would, i f  the submissionsI AG
I make in Chapter 5 are correct, hold tha t i t  was no longer 
possible fo r the lessor to supply the lessee with what he 
had bargained fo r, namely,a view o f the procession, or, 
perhaps more correctly , a vantage-point from which he would 
be able to see the procession. BayUy t> Harwood^46 could

144, At § 288 Comment (a) (1932), There appears to be no 
parallel passage in the second edition (1981),

145, Below at pp 119f,

146, Suprat



probably be correctly  interpreted in the lig h t of th is  
p rinc ip le .

Again much turns upon the in te rpre ta tion of the individual 
contract in each pa rticu la r case, so that the English cases 
would not be o f much help to us. Indeed, the insistence o f 
some o f them upon an "implied condition" and the indiscrim inate 
use of the word "fru s tra tio n " to cover a number o f quite 
d iffe re n t rules may make reliance upon them undesirable.

B. Other Foreign-law Sources

The law of most European countries and even o f other Western
countries, such as those o f South America, are derived to a
greater or less extent from Roman law. These countries say 
be divided in to  four categories fo r convenience,

(a) The Cock Napol&on countries, such as France (where the 
Code was born), Belgium, the Netherlands, I ta ly ,  Spain, 
Portugal and the countries in South America which 
derived th e ir  law as dependencies of Spain and Portugal.

The main provision o f the French Code C iv il,  setting 
fo rth  the general p rinc ip le , is a r t ic le  1148, which 
reads as follows:

"There is no action fo r damages when, as a
resu lt of /ores majmv® or am fo v t ir t t  the
debtor has been prevented from giving or 
doing what he is bound to do, or has done that 
which he was bound not to do."

Application of th is  p rinc ip le  to particu la r cases are 
set out in articles 1302, 1647, 1733, 1929 and 19B4.

147. My transla tion .



Similar provisions appear in the Taws o f the o th e r  
countries referred to .

(b) The Bilvgex'liche G&setzbiich (BGB) countries, such as 
Germany (where the a #  was born), Switzerland, the 
Scandinavian countries and Japan. The provisions o f 
these codes, though based on the same general principles 
that supervening impossibility is pr&m ^  excuse 
for non-performance, are quite different in form and 
lead to d iffe re n t results in app lica tion .'148

(c) Countries with a legal system, codified or uncodified, 
that was strongly influenced by Roman law: Greece (and, 
to a lesser extent, Scotland). The Taw in Greece up to 
1948 was modified Roman law. The Greek Civil Code of
1948 was intended to be a cod ifica tion o f the pre-1948 
Greek law. I t  is, of course, not influenced by Dutch 
law or Gerr.dnic custom. The common law o f Scotland has 
a strong Ronan-law base, but has been considerably 
influenced by notions derived from English law.

(d) Other counthes, for Instance the so-called Iron^Curtain 
countries of Eastern Europe.

Our courts and w rite rs have seldom referred to any of the
four categories o f foreign law mentioned above, apart from
the aoa, This is understandable because

( i)  foreign law sources are not always readily available;

( i i )  even where they are available, language problems 
create d if f ic u lt ie s  in accurate in te rpre ta tion and 
understanding;

148. See W A Ramsden "Supervening Impossibility of Per-
Circumstances in German Law" ( 197#)

Afrfaa# Trw * u 1922 AD 389.



83,

( i i i )  a thorough mastery o f the foreign Taw is essential i f  f  
mistakes are to be a v o i d e d b e c a u s e  of the com­
plexity of the law re la ting to supervening im p o ss ib ility ;

( i v)  the laws in the various countries have developed in
diverging directions since cod ifica tion , and p a rticu la rly  
in recent years to meet the demands o f a war-ravaged 
Europe. For example, the views on ptsfous efd stantibus  
of Windscheid, which were derived large ly from the 
Canonists and Thomas Aquinas in pa rticu la r, found no 
favour with the Roman-Dutch ju r is ts  except Grotius, 
and then only in  the f ie ld  of public international 
law in his D& B & lli ac Rzcde, but subsequently 
received a lim ited acceptance in to  the Prussian Code 
However, when the BOB was drawn up, Windscheid's views 
were spe c ifica lly  rejected, Nevertheless, under the 
pressure of the economic collapse in Germany in the 
1920s, modified forms o f his views as proposed by 
Kuckrnann and Oertmann, together with a very lib e ra l 
view o f certain sections of the Code, such as the 
Trait und Glmtbm clause, were u tilis e d  by the courts 
to extend th e ir  discretion to enable them to ta i lo r  
contracts to the needs o f the parties and o f the times. 
However, recently, under the influence of other 
w r i t e r s ^  the courts have returned to  the s tr ic te r

151

pao-ba sunt a ttitud e , which also obtains in
French law.

150,

181

As, i t  is submitted, occurred in B sm tta  v 
m x W fa  WZway# W  1947 (2) SA 1076 ('R ).

R Peerstra "Verendering van Omstandigheden an 
Trouw aanhet Gegeven Woord. Enkele His torische 
Kanfcteker ■ ;'«n " Reahtsgela&vd Magasijn Thsmis 1972 493 pp'Sllf,
See W A Ramsden "Supervening Im possib ility of 
Performance and Changed Circumstances in German 
Law", 1978 THR-HR 36? and 1977 68 at

197-9,

163, 0 Palandt 8 324 203,

;i'K=
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A. The Basic Rule

#

The basic rule o f our law is set out in D 50.17.185J  
states, quite simply, "No^obligation is binding which is 
impossible"[to perform] /  This passage would appear to 
apply to both in i t ia l  and supervening im poss ib ility  o f per" 
formance,3 and although the passage is  stated to re late to 
miscellaneous rules o f ancient law, i t  c learly  covers 
reciprocal s tipu la tion s ,^  and in  the developed system o f 
Roman law was extended to consensual contracts.5

There are many other passages in  the Digest in which th is
6 7 8basic rule is adverted to , re la ting  to loan, sale, lease,

betrothals,^ m arriage,^ dowry,^ agreements concerning

1, Referred to in P e te rs , Flammn & Co v Kokstad M m io i- 
p a li iy  1919 AD 427 at 434. See also Josephus Averanius 
Xnk&v’pvebatio J u r is  C iv i l is  (1746) 3.8.34; 4.24.25
Done 11 us Commixcrim Pa Ju re  Oi-HVis 4.16.1,6; Windschei d 
Pafwbmh Da$ M m kk tm  Rsohts (9th ed ition  by Theodore 
Kipp 1930) 2,315,

2, My transla tion,

3, Averani us op a i t  4.24.2; Peters, Flammn S. Co t

4, See above at pp 9 f .

5, See above at pp 12f,

6, D 12,1.32; 13,6.5,4, 13; 44,7,1,4,

7, P 18,1,15 pr; 18,1,9? »pr; 18,1,16 pr,

8, D 19,2,19,9* 10; and 38,

9, 0 23,1.8,

10, D 23,1,45,6; 23,2,12 pr; 23,2,16,2,

11, D 23,3,5,14; 23,3,10,5; 23,3,12.1; 23,3,33; 23,3,35; 23,3,4 
23,3,46; 23,3,56 pr; 23,3,78,3,

■. 'n ,  . .
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rsia te to , such its th@ ruled # f irisk in  sale,''^ t h e # # # ' "
special considerations re la ting  to dos and other matters 
re la ting  to marriageJ8

th is  basic rule o f Roman law is endorsed by the Commentators,
lec 
23

19

by the Roman-Dutch w rite rs ,88 by the Pandectists,8  ̂ and by
P o th ie r^  and other Continental scholars/" These w ritings 
largely deal also with pa rticu la r areas of the law, such as

12, Z) 23,4,6,

13, 2 13.1.20,

14, 2 6.1,15,3; 6,1,49.

15, 2 44 .1,23 , 33 ; 45,1 .37, 61,91*116; 46,3.98.8 ; 46,3 ,187.

16, 9 12,1 .5; 18,4 ,12,4; 44,1 .23.

17, fo r  example 9 18,1,57 pr,

18, See nn 8, 9 and 10 above,

19, ftveranius op. o i i .  4.24.2; 4.26,5; Done 11 us Conmmtari-us m Jiwe 
GilHti'B 16.1.6; Vinnius Ad Ins t i tu t io n e $ 3.14 (15) 2 ft I

20, G rotius ZhWdWrn# to e  db W W d k a b #
3,19 ,12;  3 , 4 7 , 1 ;  3 , 47 . 3 ;  Van d&f Limd&n "

&bMdW& 1,15*12;  1 , 18 , 6;  V #  Leeuw&h W esm a  
Fovmtsis 1. 4 . 3 9 . 1 . 3 ;  Set koomoh B&okt 4 . 3 . 5 ;
4*14,4;  4 , 4 0 , 7 ;  Voet 1 8 , 8 , 2 ;  19 ,1 ,14;  19 , 2 , 24 ,  .27% %
29) 48 . 1 , 24;  gmewZaaKan 1 , 68 , 20 1 ,  B1Q& 2 l4 ;
4 , 87 ,

21, 0 1 Soudsmlf PmdBktm Systmm 2,68-,21 Bt C F von ||uck
4*317; Windacheid 2 . 264 , 2 ;

2 ,26$,
2k, Cbmap&t d* &cw8@w $y#57,

23, Mil Tiger Notes on Bonellws ' Opara Ommda 4,603;  Koeh db 
mmgm 2.136;  Unterholzner Sahuldbiavk 1.241; Palandt at 
208.



sale, lease,25 and the condiotiones , 26 and with pa rticu la r 
problems, such as m o m P  negligence,28 the e ffec t o f
impossible conditions,^ and the physical destruction of the
thing promised.

From a consideration o f the Roman and Roman-Dutch au tho rities , 
i t  would appear that the basic rule of our law is that i f  
performance of an obligation promised under a contract 
becomes wholly impossible after the contract has been entered 
into through no fault of any party to i t ,  the person promising 
to perform that obligation is  excused performance, and the 
countei-prestation of the other party or parties to the 
contract is also excused/^

This basic rule is thus different from the corresponding basic

24. Voet 18,4.1.2; 19,1.14,

26. Van Leeuwen AoomaoA abo&t 4.14.4.

27, Voet 18.6,2; Grotius JhWdtMp 3 47,1 , 3

3.47,1, 3, Van Leeuwen aoZieMdbd&e &MAe4,14,4,

29, Van Leeuwen, Het Momsah Hollandsohe Reoht 4.3,5,

30' 3e47 ^ '"d8" * - » * " -  Bm3ba°k

'  m #
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rule &f English a pMsUmjb## #  W
opposite e ffe c t, namely, that prima fac ie  the contractual 
obligations remain binding upon the parties in the absence o f 
an indication aris ing out of the contract i t s e l f  or the 
circumstances in which i t  was entered in to  which would

32
indicate that the contract was to be regarded as at an end,
although, in  e ffe c t, the resu lt o f the ru le in both systems

3 3would appear to be very s im ila r.

This general ru le has been adopted by a number o f South 
African au thorities, s ta rting  with the watershed decision o f

OA
PaterSj Flcmmn & Co v Kokstad M ivnioipality  in  1919 and 

r  lH  continuing r ig h t up to the present time,35

36However, as indicated in Uersman v Shapiro & Co> th is ru le
is  subject to exceptions and i t  is  necessary to

" . . , look to the nature of the contract, the 
re la tion  o f the pa rties , the circumstances of the 
case, and the nature o f the im poss ib ility  invoked 
by the defendant, to see whether the general rule 
ought, in  the pa rticu la r circumstances o f the case, 
to be applied",

32, Peters, Platmm & Co v Kokstad M m io ipa li'ty  1919 AD 427 
at 434-7; Bersman v Shapiro <S Co 1926 TPD 367 at 371 - 3,

v Kw 1981 (2) SA 607 (W) at 61041,

33, Peters, Flammn & Co V Kokstad M un ic ipa lity  (supra) a t 
437; Bersmn t  Shapiro i  Co (supra) a t 372.

34, Peters, F'lammn S Co v Kokstad M un io ipa liiy  (supra) at 
4344,

35, See Sohlengemann v Meyer, Bridgem i  Co L td  1920 CPD 494 at 500

Xntes'bmnt Co Ltd  1924 AD 573 at 600-11; Bersmm v 
Shapiro S Co (supra) at 371-3; Wilson t  Smith 1956 (1)
SA 393 (W) at 396; Oeruikpn SA (Pty) Ltd v Jokamesburg 
C ity Counoil 1970 (3) SA 579 (A) at 585; Bekker BO v 
Duvmhag* 1977(3) SA 884(E) at 889; Bisohofberger t  Van 
Eyk (supra) at 610-11.

36, At 373,
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