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ABSTRACT
South Africa spends 9% of its GDP on healthcare, amongst the highest in the world apart from the USA. Concurrently, a substantial increase in the number of reported cases of medical malpractice litigation and an unequal access to services continues to feature in the lives of its populace. 
While some of the drivers of healthcare costs have been studied, the relationship between medical malpractice litigation and healthcare costs is not clearly understood or explained. As such its impact on costs and consequences for healthcare provision remains of particular interest to academics, healthcare economists, policy makers and managers.
This qualitative research was conducted to establish the contribution of medical malpractice litigation to the cost of private healthcare in South Africa. It constituted a survey on 75 medical practitioners in private practice as well as unstructured interviews with representatives from the South African Medical Association (SAMA), malpractice insurance provider, Medical Protection Society (MPS) and the statutory regulatory body for healthcare professionals, the Health Professions Council of South Africa (HPCSA).
The data obtained was analysed according to order of mention using descriptive and inferential statistics to identify important outcomes. Content and thematic analysis provided further collateral validation of the results.
The research findings indicate that medical litigation is significant in South Africa and does contribute to the escalating cost of healthcare, albeit to a lesser extent than medical aids, burden of disease and skills shortage. Furthermore litigation has an impact on the general practice and access to healthcare. These findings demonstrate the need to find ways to minimise litigation through corroborative initiatives with the public, to effectively manage the related cases through a dedicated judicial system and to lessen its impact on general healthcare costs by introducing cost capping mechanisms. 
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CHAPTER 1: INTRODUCTION

South Africa is in a continual state of debate and disharmony that results mainly from its significant socio-economic inequality. In the healthcare sector for example, there is unease about a distinct gap between an advanced competent private healthcare service and a largely lacklustre public healthcare system. The high cost of healthcare provision and its implication on access to health services in general forms a key part of this debate.
Like any other sector, there is a persistent professional skills shortage in the healthcare industry. The demand on the currently available skills and services is continually rising and outstrips supply.

Within this environment, the country’s population is gradually more health conscious and questioning of its healthcare providers. Moreover, it is progressively aware of its legal recourses and the entitlements that are enshrined in the Bill of Rights of the Constitution. 
In the event of a medico-legal dispute, absence of a dedicated and functional dispute resolution mechanism means that medical litigation is a common occurrence. 
The possible effect of such litigation is topical and deserving of academic inquiry.
1.1. 
Context of the Study
The global healthcare industry is, in general, burdened by high and continuously rising costs. In the US, 16% of the GDP was expended on healthcare in 2005, totalling US$2 trillion and is expected to increase to 20% of GDP or US$4 trillion by 2015 (Roberts and Hoch, 2009). 

During that same period, the healthcare expenditure in South Africa was 9% of the GDP, totalling R37bn. This translated to 11% of total government expenditure at that time (Benatar, 2004).  Though consistent at about 8.5% of GDP over the years, the Rand value is well above R120bn (Erasmus & Fitchen, 2010). 

Schieber et al (2006) reported that most high-income countries spend about 7.7% of GDP on healthcare, whereas middle-income countries spend 5.8% and low-income countries 4.7%. In this context the USA represents a clear departure from the norm and South Africa seems to be following suit.
The provision of healthcare is a risky and expensive undertaking for both service providers and consumers and the causes of escalation in expenditure are numerous and complex. 
Some attempts by, amongst others, Kessler & McClellan (2002), Fish & Ramjee (2007), Hartwig (2007), and Roberts & Hoch (2009), have been made to understand the causal factors, and some of these are discussed briefly in this paper. An element of risk and cost escalation in healthcare is underpinned by the ever-present possibility of malpractice litigation. 
As it is in other service-orientated businesses, a requisite level of presumed competence and mutual trust underlines the interaction between the healthcare service provider and the consumer. Furthermore, healthcare is generally regarded as a public good that ought to be provided in a conscientious and ethically acceptable manner. This unique characteristic forms the basis of the ‘doctor-patient relationship’ (DPR). 

These factors place an onerous expectation on the healthcare service provider and needless to say, this relationship can at times be disrupted by a multiplicity of factors such as presumed incompetence or negligence. In these instances trust can be irreparably damaged and litigation becomes a distinct possibility. 
The South African society is increasingly medically knowledgeable.  In recent years there is a perceptibly increased demand on the capabilities of the healthcare professional and a pervasive sense within the medical fraternity that the risk of being sued is high (Ncayiyana, 2004). 

It is in this setting that a multimillion rand medico-legal industry with special interest in medical malpractice litigation exists globally, and South Africa is experiencing an incline (Roberts and Hoch, 2009). 
Litigation is an adversarial interface between medicine and law, which creates tension between healthcare providers and consumers. Whilst a degree of rivalry between the law and medicine is necessary as an incentive to maintain adequate standards of medical care, litigation places an additional strain on the available healthcare resources (MPS, 2012) and can have undesired consequences.
1.2.  
Problem Statement
Uncontained escalation in cost is a significant barrier to the access to services in any service economy. In the South African healthcare environment, the phenomenon of increasing costs remains topical and not yet fully explained (CMS Report 2011/12; NHI Policy Paper 2011). 
Apart from the known cost contributing factors, policy makers and business managers are unable to clearly identify and explain the other potentially intervening influences, such as litigation, in the continuum of cost escalation (CMS Research Brief, 2008).
It is against this background that the recently reported escalation and possible impact of medical malpractice litigation is a matter of concern for both health economists and professionals (Malherbe, 2013). 
1.3.  
Purpose of the Research
The purpose of the study is to strengthen the current comprehension of the factors that contribute to cost escalation in the South African healthcare system. This is critically important as these factors directly impact on the availability and the access to healthcare services within the country. They are key in determining the wellness of the country’s general population and by inference, its level of economic productivity and output.  
1.4.  
Objectives

To evaluate and identify the contributing factors to the escalating cost of private healthcare in South Africa, specifically the role of the high prevalence of medical malpractice litigation and its impact on healthcare provision. 

The specific objectives are thus:

Objective 1

To evaluate the perceived causal role of medical litigation in the escalating costs of the South African private healthcare system.

Objective 2

To determine if a correlation exists between the increasing healthcare costs and medical malpractice litigation prevalence and associated costs.
Objective 3 

To assess the impact of the high medical malpractice litigation on healthcare provision.

Objective 4

To identify any other causal factors of increasing healthcare costs.

1.5. 
Significance of the Study
Although the recent escalation in healthcare litigation has been documented (MPS, 2012), its relation specifically to escalating healthcare costs needs to be tested. This study therefore fills this void in the health economic literature and aids economists and health policy makers to comprehend any link between these factors. 

The changing environment within which healthcare professionals work dictates a continuous evaluation and re-assessment of the way healthcare is provided. This study will also assist healthcare workers to improve their understanding of the evolving atmosphere within which they work and assist the formulation of the requisite changes.
The successful provision of healthcare in South Africa depends on an equitable and cost-effective disbursement of the available healthcare resources. It requires planning, identifying inefficiencies and removing socio-economic barriers to access to medical services. Academic research is therefore important in order to assist the relevant authorities, such as the National Health Department, the National Treasury and Statistics South (StatsSA) to be successful in this mandate.
Industry overseers and funders such as the Health Professions Council of South Africa (HPCSA), the Competition Commission and the Council for Medical Schemes (CMS) are critical of the provision of healthcare and the research area directly interests and impacts on their individual roles. This study enhances the perspectives that these bodies gather through their own industry research.
The study is also valuable to medical malpractice indemnity providers such as the Medical Protection Society (MPS), Alexander Forbes and AON to analyse medical litigation in South Africa.
Furthermore, the results strengthen the scholarly knowledge of the elements that contribute to healthcare costs and medical litigation. This knowledge lays a foundation for future and on-going research in this area.
1.6. 
Delimitations of the study

· The study concentrated on malpractice within the medical sector, and as it pertains only to qualified medical practitioners.
· Medical practitioners involved in the study included private practitioners across all disciplines of medicine and for the purposes of convenience, those based in Gauteng.
· The study did not seek to calculate the level of risk or critique the methodologies used by the malpractice indemnity providers to quantify risk and premiums.
· No attempt was made to justify or repudiate the basis or lack thereof of any medical litigation cases instituted or defended by any of the parties involved in the study. 
· The study is a qualitative analysis of a small sample of the study population and offers some insights into the research area. These however are not generic and need to be applied cautiously when making business decisions.
Table 1:  Terms and Acronyms
	HPCSA
	The Health profession Council of South Africa

	CMS 
	The Council for Medical Aid Schemes of South Africa

	HASA
	The Hospital Association of South Africa

	MPS 
	The Medical Protection Society

	SAMA
	The South African Medical Association

	NHI
	The National Health Insurance

	OECD
	Organisation of Economic Co-operation and Development


1.7.  
Assumptions

· The respondents have sufficient professional experience and awareness to make informed analyses and responses to the survey questions.

· The demographic characteristics of the respondents do not exert any bias on their responses to the questions.

· The sample reflects personal experiences and reasonable points of view.

· There plausibly exists a relationship between healthcare costs and medical malpractice litigation.
· The respondents were honest in their responses.

· The respondents personally filled in the questionnaires.

1.8.  
Summary

The cost of healthcare has substantive implications for healthcare delivery in South Africa.  The objectives of the research are aimed at understanding the rather poorly defined role of litigation in this cost continuum.  
The study is a formal academic evaluation of the anecdotal experiences of the sampled population. Its aim is to use the practical tools of research to understand this healthcare business and management problem better.
Significantly, it assists policy-makers, entrepreneurs and other healthcare stakeholders to improve their leadership and management in the healthcare sector.
2.  
CHAPTER 2: LITERATURE REVIEW
2.1.   
Introduction

The research subject encompasses health economics and finance as well as bioethics and the law. The literature review therefore firstly covers these aspects and then formulates a link between litigation and the cost of healthcare, i.e. the research problem.  

The literature review is grouped into the following themes :

· Economic and Financing issues in South African Healthcare
· Medical Malpractice and the Law in South Africa
· Establishing Conceptual Links between Litigation and Costs

2.2.     Economic and Financing Issues in South African Healthcare
The factors that drive the increase in healthcare costs in South Africa can be broadly divided into two - direct and indirect. In this prototype infrastructure and expertise costs can be labelled as direct drivers of cost, whereas skills scarcity, administrative and other associated costs can be categorised as indirect drivers.

A useful method is dividing these into supply and demand factors of cost escalation. In the world generally, and in South Africa specifically, the demand of healthcare far outweighs supply. For this reason there’s less price competition for clients and healthcare price determination lies mainly with the service providers. This has an effect of driving up costs generally.
In its South African NHI Policy Paper of 2011, the Department of Health reported that current healthcare expenditure amounts to 8.5% of GDP.  This represents about 9.3% of total Government expenditure in the 2009/10 fiscal year or in excess of R130bn (Harrison, 2009 & NHI Policy Paper, 2011). 

Notably, the private healthcare sector, which is funded mainly by medical aid Schemes, spent R93.6bn in 2011 alone. In relative terms that was 4.1% of South African GDP funding the healthcare needs of 16% of the population. Concurrently, the public healthcare sector spent a mere 4.2 % of GDP to fund the healthcare needs of the remaining 84% of the population (NHI Policicy Paper, 2011; CMS Report 2011/12)
In evaluating the known causes and exploring the undetermined cost drivers, it is important to understand some key economic and financial aspects of healthcare expenditure as outlined.
2.2.1. Health Economic Concepts on Growth and Nominal Costs

A variety of health economic theories have been used to explain the rise in healthcare costs over the years, one of the earliest being Baumol's Model of Unbalanced Growth (Baumol, 1967 and Hartwig, 2008).

Utilising the law of supply and demand, Newhouse (1992) improved this model and made an important contribution to the literature on healthcare costs. He argued that age, the availability of insurance and the growth of income are the main demand related cost drivers, and furthermore, that supplier-induced demand and ‘differential productivity growth’ affect the supply of medical care services.  Aspects of this argument are reiterated in literature by Ensor & Cooper (2004).

It is in the Theory of Differential Productivity Growth that Newhouse (1992) attracts as much controversy as Baumol (1967) did in the Model of Unbalanced Growth. 

In the theory he suggests that the economy can be divided into ‘progressive’ and ‘non-progressive’ sectors. It further assumes that technological innovation, the development of capital goods and resultant economies of scale happen only in the ‘progressive’ sector. 

He further proposes that labour is the predominant means of production in the  ‘non-progressive’ sector and for this reason capital goods aren’t utilised to the same extent as they are in the ‘progressive’ sector. Education and healthcare are therefore classified into this ‘non-progressive’ sector.
Importantly, he asserts that over time the wages of all the workers increase at the same rate in both sectors but the discrepancy in the productivity between the two sectors affects the input costs of service: the high productivity rate in the ‘progressive’ sector lowers the input cost of service, whereas stagnant productivity in the ‘non-productive’ sector results in high input costs.

This theory in its purest form as espoused by both Baumol (1967) and Newhouse (1992) makes some fundamental health economic sense and has over time been appraised by scholars such as Gerdtham & Jonsson (2000), Hartwig (2006), Karatzas (2000) and Roberts (1999), with varying levels of consensus. 

In summary, it explains healthcare costs thus: nominal wages well and beyond productivity growth do increase the overall cost of healthcare provision in the long-term.

It is important that besides nominal wages, this theory suggests that the advances in technology are an important indirect cause of cost escalation. The extent to which technology and capital goods, as opposed to nominal wages, influence this escalation remains a fascinating potential area of research.

In his paper, Hartwig (2007) performed a series of tests to verify the robustness of Baumol’s Model. These tested its correlation with the GDP as well as its parameter stability and were strongly supportive of its robustness (Hartwig, 2007)
It can be extrapolated that Baumol’s Model offers a gloomy prospect for pre-emptive attempts to contain healthcare costs. He noted that the movement in healthcare costs is “a trend (for which) no man and no group should be blamed, for there is nothing that can be done to stop it” (Baumol, 1967). In essence, rising costs are a consequence of where nominal wages, capital goods and other factors are located in the model, and how they influence supply and demand.

Other theories such as Getzen’s (2000) ‘Healthcare as a Luxury Good’ have proven inconclusive in explaining the rise in healthcare costs. Their general weakness is the inability to consistently predict the causes of the rise of costs in various socioeconomic settings over and above just merely explaining them. They are impractical and have limited benefit for health economists and policy makers and likewise businesses cannot utilise their findings for strategic purposes.
Admittedly the models were developed in a different era, with different prevalent socio-economic considerations, and that in part explains their limited usefulness in the current healthcare system. However their inadequacy may have a contribution to the poor understanding of costs in specific relation to litigation. 
A lot of the current literature in this area of study is based on inference, with sparse quantitative and qualitative input. Additionally countries of a profile similar to that of South Africa have made a minor contribution to the literature and contextualised models need to be researched and developed.

2.2.2. Funding and Expenditure in Private Healthcare
Medical aid insurance creates a very important dynamic in the funding of healthcare in South Africa; certain aspects of which are peculiar to the local industry.
In the paper: “Changes in the Provision of Healthcare in South Africa”, Luiz & Wessels (2003) commented that, its positive attributes notwithstanding, medical aid insurance creates a cost-unconscious consumer and healthcare provider. They further concluded that this inadvertent lack of a cost consciousness creates not only a classic moral hazard but also a scope and room for abuse and fraud (Luiz & Wessels, 2003). 

This vulnerability stems from the fact that consumers defer the cost and pricing of services to medical aid funds and healthcare providers, and are therefore relatively indifferent to undue costs that may permeate into the system. Ultimately the price the consumer pays is almost exclusively predetermined by ‘medical fund/service-provider’ agreements. 
While these agreements in effect spare the consumer the process of negotiating prices, it is important to note that healthcare insurance is a grudge purchase and this influences the sentiment of the buyer. Accordingly, it may be perceived that part of the escalation in cost is due to the profit motive of the funders and an over servicing of the providers. 
The objective to be profitable nevertheless needs be understood against the imperative for these enterprises to remain financially viable whilst conducting their business. It is against this backdrop that thereat of prospective and on-going litigation cost should be considered.
There’s a fairly pervasive notion that medical practitioners initiate or accede to conducting clinically unwarranted medical investigations in order to avert undesired medical litigation or a defence thereof. This practice of ‘defensive medicine’ has been loosely cited as an important component of the drivers of cost.
A grave consequence of cost-unconsciousness as argued by Luiz & Wessels (2003) is the opportunity for fraud and corruption in the medical aid reimbursement system. There have been many fraud convictions against medical practitioners and other service providers in the HPCSA (HPCSA Annual Reports 2007 -2012), to attest to this concern.
According to the Council for Medical Schemes (CMS) 2011/12 Annual Report, the total number of medical aid members and beneficiaries was 8.5 million as at December 2011. This represented a year on year growth of 2.5% compared to 2010. Generally, this number more than doubled between the years 2000 and 2012.
The gross contribution income of the schemes was R107.4bn during 2011, up by 11.3% from R96.5bn the preceding year. These figures translated to an average increase in contribution of 8.8% per beneficiary from 2010 to 2011. A major concern about the increasing costs of medical aids is the contribution to the CPI, and significantly this annual rate increase was at least double the CPI for that time period (CMS Annual Report, 2012).  

In analysing the year on year healthcare cost increase, the CPI is valuable in understanding the inflationary component of the increase.  It is however important to caution against the blanket use of the CPI in relation to productivity and cost in healthcare, or even as a proxy of the quality of the service, because it factors in more than the pure cost of the clinical service. It has other constituents like malpractice litigation and perverse incentives; moreover it does not factor in the appropriateness of the medical investigation or service (Newhouse, 1992). Nevertheless it is useful tool to benchmark the trend of growth in cost escalation.
Price competition is a major factor in analysing and understanding the cost of healthcare. In this context, 37% of the private medical expenditure in South Africa is consumed by the private hospital groups, and has remained at this level since the mid 2000’s. (CMS Report, 2011/12).
The explanation of this distribution is debatable and some research shows that there is non-price competition between the hospital groups (NHI Research Report, 2010; CMS Report, 2011/12). An important contributor is the small number of medical specialists per capita in South Africa; many of who are incentivised to practice in, and direct patient flow to these institutions. 

This inefficient competition doesn’t generate price competitiveness because of the high concentration of the private hospitals; and as a result cost escalation remains entrenched. Even though the relatively high level of concentration of medical practitioners in the private sector versus the public sector continues to rise, it remains below the required level to generate price competition. 

This concentration weakens the consumer’s ability to negotiate price and attempts to regulate medical professional fees have also failed. The Competition Commission made a ruling in 2004 that abolished the National Healthcare Price Reference List (NHPRL) as a guide of what medical practitioners may charge, because it was perceived to be uncompetitive and had failed to achieve its goal to lower fees. It is however crucial to note that this ruling preceded the remarkable increase in medical specialists costs. 

The sustenance of the non-price competition is influenced by skills migration within the medical fraternity, as better life and remuneration elsewhere within the global village remain a major incentive (WHO Report, 2006). This leads to skewed demographic distribution of skills and perpetuates the unequal access. 
Largely there’s also a heavy reliance on hospital-based healthcare in South Africa, which is contrary to the international trend towards more elective, or day hospital based care.  CMS Reports and the Department of Health statistics indicate that the average length of stay per patient in private hospitals is 4 to 5 days, compared to 3 days at public hospitals. This trend has remained unchanged over the years. There is evidence internationally that elective and day hospital based care decreases the average number of hospital days per capita (CMS Reports 2009-12).
Another important component of costs in healthcare is medicines. These account for a substantial portion of the total cost of healthcare, especially the out-of-hospital portion (Research Brief 1, 2008). The report suggests that this cost has stabilised or decreased since the implementation of the single exit price (SEP) in 2004, with the current trend stable at 10 to 15% of expenditure in the private healthcare industry. 
Of the total expenditure by medical aid schemes, non-healthcare costs remain around 13%. These include administration costs, managed care costs as well as broker fees, at 10%, 2.5% and 1.5% of the total expenditure respectively (CMS Report, 2012). 
Managed healthcare companies were introduced based on the need to utilise clinically or medically trained case managers who would, on behalf of the medical funders, liaise and advise treating physicians on especially expensive cases or procedures. They were supposed to decrease wasteful expenditure and contain cost within medical schemes, and by extension within the health service generally. 
On the contrary, their introduction heralded an era of a steep rise in non-health expenses in the 1990’s, to a peak of 16%, which since steadily declined to about 10% of total private healthcare expenditure (CMS Report, 2012).
The costs within the medical aid industry lead to an unaffordability that forces the young and healthy population out of taking medical insurance.  These low risk individuals are the sustenance of medical aid funds and their withdrawal propagates adverse selection, which makes insurance premiums more unaffordable, threatening the sustainability of many funds. 

In the paper, “Unaffordable medical scheme contributions: a barrier to access to private health cover in South Africa”, Fish and Ramjee (2007) conclude that the affordability of medical aid is dependent on, among others factors, the level or percentage of contribution relative to member income. This percentage contribution is in turn mainly directly affected by the percentage increase of annual contribution. The higher the contribution increases, the lower the level of affordability and thus the ability to maintain contribution to such a fund.

Several steps have been taken to improve access to medical aid schemes; for example employer tax incentives for contributions on behalf of employees, as well as the introduction of lower end options (Fish and Ramjee, 2007). But these have proven to be less than effective, and employer contribution to income ratios of 10% or less mean the entry levels to medical aid funds remain unaffordable to many people. 
The number of medical aid scheme options increased from 5 to 5.7 in open schemes and 1.8 to 2.1 in restricted industry specific schemes during the period from 2000 to 2012 (CMS Report, 2012).  Unfortunately this seems to have had a minimal impact on enrolments for membership of schemes, and for example, income earners of R2500 or less a month need at least 20% of their income to access less that 4% of the scheme options (Fish and Ramsey, 2007).
2.2.3. Healthcare Costs and the Gross Domestic Product  

A country’s healthcare expenditure as a percentage of GDP is a commonly used tool to ascertain and measure its spending on healthcare and related matters,  (Newhouse 1977 & 1987; Getzen & Poullier 1991; Hitiris  & Psnett 1992). It is also simple and valuable for fiscal planning and projection.
Total healthcare expenditure as a percentage of GDP represents the final output amount spent on the purchase of healthcare goods and services in a country. It also represents the amount of capital investment made into the healthcare system for the provision of such goods and services. It encompasses direct and indirect costs associated with healthcare, including administrative and other related costs.

It is therefore not accurate in depicting the actual amount spent on the direct care of the patient. It neither predicts the quality of healthcare delivered by the system, nor provides an explanation of the cost escalation. 

An alternative method of analysing a country’s healthcare spending is ‘healthcare expenditure per capita’. This measurement tracks how the expenditure on healthcare compares to other competing needs of the population per capita. 
Healthcare expenditure as a percentage of GDP may decline in times of economic affluence, therefore expenditure per capita as a variant is essential to track whether the actual spending on individual members of the population is increasing, stable or decreasing. It is more vigorous in determining the extent of government expenditure on its citizen’s health. 
In the Handbook of Health Economics, scholars Gerdtham & Jonsson (2000) call for a theoretical modelling of the macroeconomic phenomenon of countrys’ healthcare costs in order to quantify and explain it, hence their support for Baumol’s Theory. 
2.2.4. Socio-Economic Costs and Barriers to Healthcare Access

The considerable investment made in healthcare has not yielded the desired result in terms of improving the quality of health and healthcare in the OECD countries of the world (WHO Report, 2006). 

In an attempt to understand some aspects of this problem, Ensor and Cooper (2004) conducted a study in Bangladesh entitled “Overcoming barriers to health service access: influencing the demand side”. 

The study looked at the barriers to access using the basic law of economics; namely supply and demand. They defined the demand side of healthcare as “those factors that influence demand and that operate at individual, household or community level’ whereas supply is determined by “those factors derived from the health care production function; that interact to produce effective health care services.” 

In this study, Ensor & Cooper (2004) concluded that while most of the socio-cultural factors such as education and religion had a bearing on the demand side, the cost of services had a cross-sectional bearing on both the demand and the supply.

Some of these factors can be transposed onto the South African society. The main barriers underpinning poor supply of services described in the paper reflected an inaccessible, inefficient and inadequate public healthcare system. These were consequences of socio-economic problems such as poverty, poor education, poor healthcare infrastructure, scarcity of properly trained healthcare workers, expensive drugs and medical equipment.

Physical accessibility to the actual facility is worthy of consideration in poor communities such as we have in South Africa. In a US study by Piette and Moos (1996) it was shown that patients living more than 20 miles away from a healthcare institution are unlikely to honour outpatient follow up visits following an incident of heart attack. This resulted in a late presentation of a more medically incapacitated patient, who needed to utilise key medical facilities for longer. 
Given the vast expanses of the South African landscape and the underlying competing needs of impoverished communities, there are important opportunity cost considerations made by patients. Therefore, seeking medical care for what may ignorantly be considered a minor ailment is unfortunately not prioritised.
In an Australasian study, Rankin et al (2001) found that the impact of additional or indirect cost of healthcare was felt most by individuals from poorer communities. They found that this indirect cost accounts for up to 60% of the total cost in these instances. They included transport costs, time spent off work and the opportunity cost of the diversion of funds to healthcare as opposed to other basic needs such as food. 
This study demonstrated that the higher proportion of income that poorer communities have to spend on healthcare needs is traded-off against the expense of more basic needs. Furthermore, Rankin et al (2001) demonstrated in this paper that accessing actual healthcare involves and in many instances is determined by a multiplicity of direct and indirect costs associated with the very act of acquiring such care. 
There are other factors that influence the demand of healthcare that are relevant to the South African context that Ensor & Cooper (2004) also discussed in detail. These include traditional cultural beliefs as well as illiteracy and public ignorance on some medical matters. 

The literacy rate of South Africa is 88% according to the UN Development Report of 2011, that being 113th in its world literacy rankings. While this is relatively high, there remains a high level of ignorance of medical matters, especially in the rural communities. This often results in late presentations of serious medical conditions.
About 80% of South Africans use traditional healthcare practitioners as their primary source of healthcare (Mbatha et al, 2012). A considerable proportion of the population also uses allopathic care.  In many instances these practitioners are used exclusively, although there is a high reliance on a mixture involving traditional African and Western medical care as well as other forms of homeopathy. 
The reliance on traditional medicine is itself associated with substantial material cost to the patient. However, due to a paucity of research or academic interest in traditional medical care over the years, it is difficult to quantify the costs associated with traditional medical healthcare in the similar manner as Western medical care.
2.3.      Medical Malpractice and the Law in South Africa
In its purest form, medical malpractice can be described as a ‘misconduct or lack of ordinary skill, or breach of duty in the performance of a (medical) professional service that results in injury or loss’ (Encyclopaedia Britannica, 2009).

The South African Legal System allows an aggrieved individual to institute proceedings, civil or criminal, against any party or individual they perceive to have caused or propagated personal harm. This creates a lacuna that, despite the presumed goodwill with which healthcare is provided; lawsuits are instituted against healthcare professionals. 

The underlying principle in determining a factual occurrence of medical malpractice is the culpability of the medical professional concerned. It is the extent to which the said professional failed to act in manner consistent with the expected professional standard. 
The yardstick test therefore is the accepted behaviour of an equally qualified professional in the same position, the ‘reasonable man’.
At a basic level, the law of medical negligence exists for two main reasons, namely: to efficiently deter people from harming others and to permit compensation to occur should such harm arise as a result of negligence (Danzon, 1985). 
Of importance though is that such complete ‘efficiency’ is neither achievable nor desirable in a growing healthcare system. An element of reasonable human harm is always present in any vibrant healthcare system.  Achieving complete efficiency would mean a perfect state wherein no degree of harm is visited upon any individual. In essence, pre-emptive healthcare intervention and innovation would have to be completely avoided. At an economic level, the opportunity cost of such a healthcare state would be unaffordable and medico-ethically indefensible. 
The phenomenon of escalating litigation and its consequences is however undesirable and it is imperative to understand the legal prescripts within which it happens. 
2.3.1.  The Elementary Constituents of the Law of Litigation 
Current provisions in the South African law pertain mainly to civil law although criminal prosecution may be initiated should grounds for such exist.

Both locally and internationally it is accepted that in considering any basis for medical malpractice litigation an elementary set of criteria be met (Gittler & Goldstein 1996; Herring 2006). 
These include that: 

· A duty must exist, where a hospital or healthcare provider undertakes care or treatment of a patient.

· The duty is breached if the provider does not conform to the relevant and expected standard of care.

· The breach causes an injury to the patient.

· The injury leads to losses – whether physical, emotional, material or otherwise.
Briefly discussed, meeting these criteria depends on:  

a) Proving an established duty to care

At the heart of this is the ‘consent to care’ by the treated individual. Ordinarily such consent is expressed verbally or in a written format. It could however be implied in cases where advice is sought, given and accepted. In extreme circumstances duty to care is presumed to exist if the individual concerned is critically incapacitated. 

Consent ought to be given by a person/s lawfully recognised to do so on their own behalf or on the behalf of a minor or an incapable adult. Of key importance is that such consent and duty is in keeping with established socially and professionally accepted norms.

b) Proving a breach in the duty

The agreement to undertake and consent to medical care is based on trust that the attending healthcare worker has the capability to provide the said care. There is an implicit acceptance that the professional has both the infrastructural and professional attributes reasonably expected of one with his or her expertise. This includes the ability to foresee risk associated with such care and to have in place reasonable contingency plans should the need arise. If these conditions are not met a breach in duty can, at the least, be perceived to have occurred. 

A breach of the duty may be by commission or omission, and in either case the plaintiff has a duty to convince the adjudicating court that reasonable care was not exercised to prevent such damage.

Duty to care may involve the manufacturers of equipment and/or other related products where applicable. Under Common Law they all need to consider the consequences of a failure of their products.



c) Proving occurrence of injury 

Other forms of prejudice not withstanding, the basis of lawsuit is often bodily injury and/or pain suffered. This needs to be out of keeping with the natural progression of the ailment in question. The onus rests on the plaintiff to show that the defendant acted in a manner that directly and negligently resulted in the injury. Informed consent to a particular procedure would necessarily entail the healthcare professional explaining the risks associated with such a procedure but does not negate the right of the recipient to institute litigation procedure should they deem fit. 

It is important to note that injury resulting from experimentation or innovation in medicine does not necessarily constitute malpractice. There is indeed scope within the South African health law, as governed by the prescripts of the Declaration of Helsinki, to conduct ethical medical research. It is critical to declare research from the onset and to conduct it within the prescribed guidelines, and failure to do so may be construed as malpractice and imputed to the healthcare professional.



d) Proving injury resulted in prejudice

The fact that injury occurred during a procedure is not necessarily proof that there was malpractice. A critical point of balance in the South African Common Law is whether such injury resulted in injury or loss – financially, physically or otherwise. 
The onus therefore rests on the plaintiff to bring before the court evidence that such injury was prejudicial. In such instances expert testimony may be needed to support the claim whereupon counter evidence may also be lead to refute it. 

The prejudice must result in an objectively quantifiable amount of damage, the sum of which must be more than the cost of preventing it, taking into consideration the random probability of its occurrence. 

Finally, upon deciding that such prejudice occurred, the court needs to decide what constitutes a fair restitution.
2.3.2. Points of Adjudication in the Law
In deliberating on the facts before it, the court has to measure the merits of the case by the standards of ‘the reasonable man’ (Claassen and Verschoor, 1992). The key components of this standard are:
· A cognisance of the particular set of circumstances that the defendant found him/herself in at that particular time (Claassen and Verschoor, 1992 p 8). In other words it is not enough to merely determine that the defendant caused the act of harm but to objectively consider what a similarly qualified person would have done in the situation. 
· The actual and the expected level of expertise of the healthcare professional concerned (Claassen and Verschoor, 1992 p 8. The skill that the professional has or doesn’t have is important in determining whether they acted negligently or not. For example, in performing a CPR (Cardio-Pulmonary Resuscitation) in a patient, the doctor concerned may perform an open chest heart massage when the situation warrants if s/he is skilled in that aspect of CPR. 

It is also vital to note that in South African Law the standard of a ‘reasonable man’ can be modified to the standard of a ‘reasonable expert’ if the defendant is deemed to be or presented as such. The objective of this variation is to enable the adjudicators to judge the expert defendant accordingly and to a standard reasonably befitting somebody with such body of knowledge or expertise.
In adjudicating, the measure in law that the court applies is the balance of probabilities. In essence this entails a legal determination that, based on the facts before the adjudicating court, which of the plaintiff’s versus the defendant’s version is reasonably plausible. This is an important step as it determines the proportion of culpability and the allotment of costs awarded.
Apart from expert witness or witnesses and the evidence, the plaintiff may in certain exceptional circumstances institute litigation wherein the mere proof that a particular incident occurred sufficiently meets and constitutes proven malpractice.

In his paper entitled “Medical negligence and res ipsa loquitur (when the facts speak for themselves) in South Africa”; Patel (2008) outlined that this aspect of law requires that the incident sufficiently constitutes gross misconduct and that it happens under the exclusive control of the defendant, wherein the plaintiff plays no active role. The corollary is that upon disproving its occurrence, the defendant is exonerated of the said malpractice. 
Yet another aspect of medical malpractice in South Africa pertains to Criminal Law. Considerations in this aspect pertain to harm, murder or even culpable homicide. The Criminal Procedure Act of South Africa allows for criminal culpability wherein a deed was intentional and the resultant harm or death would have reasonably been foreseen, i.e. ‘dolus eventualis’. However the Act is now interpreted to encompass criminal culpability as a new and intervening act in cases of gross medical negligence (Criminal Procedure Act 51 of 1977, as Amended). 
This is best illustrated in a scenario where Person A severely injures Person B such that Person B requires medical attention. However as an intervening consequence Doctor C fails to take adequate medical care or misdiagnoses Person B, resulting in Person B’s further injury or death. In this case, according to the Act, Person A’s inflicting injury to Person B is the factual cause of death of Person B, but Doctor C’s negligence is the legal cause of the demise of Person B. Under these circumstances, Doctor C may be criminally liable for Person B’s death.  

The standard of test in criminal culpability is proof beyond reasonable doubt that Doctor C’s actions or omission resulted in the death of Person B, and that Doctor C would have foreseen the consequences of such an act or omission. 
The determination of intent and ‘dolus eventualis’ based on the ‘reasonable man’ concept is important in differentiating criminal medical negligence and pure medical negligence.  The latter requires no such determination. 

Yet another aspect in determining criminal culpability is grading negligence as ‘slight’, ‘gross’ or ‘overwhelming’. This is not explicitly covered in the South African Criminal Procedure Act, yet it is widely used as a policy consideration in court judgements in South Africa (Carstens, 2006) owing to its practical and logical usefulness in determining whether a matter is of criminal proportion or not.
2.3.3. The Current Legal Situation.
Medical malpractice lawsuits are handled in accordance with civil law prescripts in South Africa. The process of instituting litigation typically involves the aggrieved party approaching and instituting such action out of their free will utilising the services of an attorney. 
It is however important to note that there are now ‘medical litigation specialist law-firms’ that actively advertise and peddle their services. Many of these firms offer their services on a “no win, no fee basis” in order to absolve prospective clients from the burden of costs. 

There are no special courts for medical litigation or provisions for such in the South African legal framework. There are also no special tribunals that expedite the process once a lawsuit has been launched.
The South Gauteng High Court of South Africa handles an average of fifty to a hundred civil cases per day (Johannesburg Bar, 2013). Yet many cases are settled out of court or on roll call on the day of Court. 

A medical malpractice lawsuit needs be formally initiated within three years of the actual incident, and once it has been instituted, there are no restrictions pertaining to expiry or lapse. In certain instances cases are finalised decades after the actual incident. 

2.4.    Establishing Conceptual Links between Litigation and Costs 
2.4.1. Statistics and Cost Considerations
Of the medical malpractice indemnity providers, the Medical Protection Society (MPS) has been forthcoming with its claims statistics. The value or cost of lawsuit claims it processed on behalf of medical practitioners doubled over a two year period 2011/12 (MPS Report, 2012). The number of claims reported in 2010 was 30% higher than in 2006 (MPS Report, 2012)
Claims exceeding R1m increased by 550% over the ten-year period of 2002 to 2012, and those above R5m increased by more than 900% over the same period (Malherbe, 2013). In 2012, the MPS settled a claim of R24 mil, its highest South African claim to date (Bown, 2012)
The public healthcare system has not been spared the brunt of rising cost of medical malpractice lawsuits. In 2009/10 the Gauteng Health Department faced a total of R573m in lawsuit claims (Pepper and Nothling Slabbert, 2011).
The HPCSA noted that it received more than 2400 complaints in the period April 2011 to May 2012 and the trend has been on the increase from the previous years. These complaints range from misdiagnosis, refusal to treat patients and practising outside the scope of competence (Malherbe, 2013).

In the response the medical fraternity is increasingly forced to acquire medical indemnity. Equally, there has been a considerable rise in subscription premiums for insurance and certain specialities have been hardest hit (Bown, 2012). For example,  in 2012 the MPS annual subscriptions for obstetricians and gynaecologists was R187 000 and R174 000 for neurosurgeons.
Apart from the level of risk, an important component of the insurance premium is the unique nature of the MPS product versus that of insurance companies like AON and GlenRand. 
The ‘occurrence based’ system that the MPS sells pays claims for incidents that occurred during the time of active membership, even if that membership has lapsed at the time the claim is made, as the diagram below shows. This makes the annual premium considerably higher than they otherwise would be.



Fig 1: Illustration of Occurrence Based Protection
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Source:  Medical Protection Society (www.medicalprotection.org)
AON and GlenRand offer a ‘claims-made’ product, represented in the diagram below, wherein membership has to be in-force during the time of claim, regardless of whether the member has since retired or quit practising medicine.
Fig 2: Illustration of Claims-made Protection
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Source:  Medical Protection Society (www.medicalprotection.org)
The process of instituting medical malpractice litigation in South Africa is tedious and necessitates the use of an experienced attorney  (Pepper and Nothling Slabbert, 2011). Unfortunately these resources are not readily available, and having utilised these precious judicial resources readying for the trial, in many instances these claims are settled at the Court’s doorstep.

There is a perception that because of the wearisome court process, out of court settlements for relatively smaller claims are unjust.  On the other hand, more serious or larger claims often drag for a considerable amount of time, and involve the use of expensive legal teams.
In the USA, medical malpractice litigation costs are a very important and topical matter in healthcare generally. Some research has established a positive association between medical litigation costs and escalating medical costs (Fenn et al 2007; Roberts and Hoch, 2009). 

2.4.2. Reflection on the Practical Effects of Costs
The elementary concepts of medical malpractice law closely resemble the economic cost-benefit analysis. 
The economic definition of malpractice can be represented by the equation C < pD, wherein C is the Cost of preventing injury, D the amount of Damage caused by the injury and p the independent probability factor. If the Cost of preventing the injury is less than the amount of Damage multiplied by the probability factor, then malpractice can be said to have occurred (Phelps, 1997).
The onus therefore remains on the healthcare professionals to minimise the product of probability and damage. 
In recent years healthcare institutions and professionals have had to find better ways of managing the risk associated with malpractice litigation. These include institutional reforms aimed at proactively mitigating risk, such as:

· Conducting intense background checks on privately contracted doctors,

· Insistence on individual and/or group practice medical indemnity insurance 

· Expending on advanced and continuing medical training,  

· Regulating institutional and professionals’ scopes of practice, 

· Reinforcing legal departments and 

· Stringently re-evaluating product procurement procedures. 

Another important matter is ‘defensive medicine’, as opposed to purely intuitive clinical skill-based care. This practice involves, either at the behest of a patient or due to the anxiety of the treating doctor, conducting additional and clinically unwarranted medical investigations in order to avoid potential conflict or litigation. 
In a 2011 survey of more than 3000 international members, the MPS established that 73% of the respondents admitted to practising ‘defensively’ (Williams, 2011).
Owing to the costly and escalating indemnity premiums there is a concern within South Africa that disciplines like obstetrics and gynaecology, neurosurgery and plastic surgery are no longer lucrative career paths amongst young medical trainees (Malherbe, 2013). Additionally, there is concern that current professionals in these disciplines will limit their scopes of practice and/or recover insurance premium costs by increasing co-payments. The logical consequence of this is diminished access to healthcare.  

2.5.  
Conclusions of the Literature Review
In the South African medical fraternity the issue of healthcare cost is very topical and a matter of on-going interest and concern. Institutions such as the CMS have over the years probed the increase and unaffordability of medical care (CMS Research Brief, 2008: 1) and some papers have also been published in this regard (Fish & Ramjee, 2007; Hugo & Loubser, 2004). 

Objectively, the cost of accessing healthcare is increasing (CMS Report 2012, NHI Policy Paper 2011). The literature reviewed expounds on some of the health economic aspects behind the increases (Baumol, 1967), while some contemporary scholars reflect on some of the South African private healthcare sector specific patterns (Luiz and Wessels 2004; Fish and Ramjee 2007).
The South African legal system manifestly makes it possible to institute legal proceedings for medical malpractice in any of the country’s courts, and as a result there are specialist medical malpractice attorneys, law firms and medical forensic specialists.

Evidence from both the private medical malpractice indemnity providers and statutory regulatory agencies shows that medical malpractice litigation is on the increase (Bown, 2012; Malberbe, 2013).

The issues that arose from this review are:
· Whether or not medical malpractice litigation is one of the factors contributing to healthcare costs.

· If there is a link between the escalation of both medical malpractice litigation prevalence and associated costs and the high healthcare costs.
· Apart from statistics from third parties like MPS, HPCSA, etc., whether the high prevalence of medical litigation is perceived to have an impact on other general aspects of healthcare.
· Whether there are other contributing factors to healthcare costs.
2.5.1. Propositions to be Tested

With due consideration of the literature review and based on the objectives of the study the following propositions were formulated:
Proposition 1: 

· Medical malpractice litigation is a contributing factor to healthcare costs. 

Proposition 2:

· The prevalence and associated costs of medical malpractice litigation are positively associated with healthcare cost escalation. 
Proposition 3: 

· The prevalence of medical litigation impacts on healthcare provision.
Proposition 4: 

· There are undetermined or less considered factors that contribute to healthcare costs.

3. CHAPTER 3: RESEARCH METHODOLOGY 

3.1. 
Introduction 

Methodology refers to the paradigm and approach utilised in a study or project (Blaxter, Hughes & Tight, 2001). It is the set of principles that informs the procedure followed in the research. The essential and key feature of determining methodology in a study is framing the paradigm within which it is conducted. 

This study sought to explain and predict phenomena by searching for regularities and causal relationships (Burrell and Morgan, 1979). Furthermore, it committed to pre-formulated propositions that were to be tested. 
These are essential elements of the positivist ontological and epistemological theory and accordingly, whereas qualitative in nature, this research falls within the positivist theory (Chua, 1986). 

The qualitative methodology utilised in the study was triangulated ‘within method’ using a survey questionnaire and interviews (Becker, 1961).

3.1.1. Rationale for Qualitative Paradigm

Qualitative research uses a naturalist approach to understand phenomena in the real world and in context specific settings (Patton 2001).

This methodology is suitable as this study dealt with perceptions, feelings and attitudes of healthcare professionals concerning the area of study.  

The participants attempted to make sense of the research propositions and interpret the underlying concepts and constructs in terms of personal experiences (Falconer and Mackay, 1999).

There were qualitative questions designed to elucidate the participants’ perceptions and perspectives that could not otherwise be arrived at using statistical procedures  (Strauss and Corbin, 1990).

Furthermore, aspects of the study were designed to elicit, through open-ended in-depth probing, the other less known contributing factors of healthcare costs.

3.1.2. Rationale for ‘within qualitative paradigm’ triangulation

Triangulation is the use of different methods to study the same phenomenon (Denzin, 1989). It can be applied either ‘within paradigm/method’ or ‘cross-paradigm/method’. It makes possible the assessment of the same problem from different angles; thus aiding research rigour (Patton, 2001).

Mixing methodology, especially in a ‘cross-paradigm’ manner, is however undesirable (Barbour, 1998; Falconer and Mackay, 1999) as it violates the conceptual constructs that inform the study theory. 

However, if grounded and confined in the same positivist design, mixing methodology through triangulation is a valid approach to study design (Yin 1994; Barbour, 1998; Falconer and Mackay 1999).

Thus this study was primarily a survey constrained within the qualitative paradigm, however through additional interviews triangulation was performed and thus other ‘within qualitative paradigm’ vantage points were devised.

3.1.3. Quantitative Aspects

The functionalist paradigm (Burrell and Morgan, 1979) is based on realism as a necessary condition in measuring world construct. It accordingly becomes necessary where possible to provide quantitative data along with qualitative insight.  

This study yielded some statistical ordinal data and its usefulness within this qualitative survey was not discounted. As such it is only this ordinal data that will be analysed quantitatively whilst the thrust of the study remains qualitative.
3.2. 
Research Design 

In this research, the strategy adopted was a survey conducted with both a questionnaire and unstructured face-to-face and telephonic interviews. From a design perspective, a survey typically falls into the positivist paradigm (Galliers, 1991). 

While the questionnaire was key in gathering data on the views of participants, unstructured interviews are a valid additional qualitative approach in methodology triangulation (Becker, 1961). 

The main shortcoming of a survey questionnaire is the limited ability to gather instincts associated with the key perceptions about the problem being studied. Moreover, the self-selecting tendency of the respondents predisposes this method to bias. 

Phenomenology requires a strong speculative and creative stance on the part of the researcher. It was also not a suitable method in this instance.

The study was neither an observational nor an active research and these designs were not considered.

3.3. 
Population and Sample

3.3.1. Population

The primary population group sampled was medical doctors who are known to the author and practice in the private medical sector within the Republic of South Africa. They were general and specialist medical practitioners working independently or as part of a partnership. Some practised within a hospital while others had ‘free-standing’ premises. 

The questionnaire was sent to 75 potential respondents who fitted the above criteria. Of these, 35 filled in and returned the questionnaire, a simple percentage of 46.6% and a calculated response rate of 0.7%.
The secondary aspect of the data collection was through unstructured interviews with some relevant stakeholders in the private healthcare industry. 

These included representatives from:

· the Health Professions Council of South Africa (HPCSA)

· the South African Medical Association (SAMA)

· the Medical Protection Society (MPS)

· Munro Flowers & Vermaak Attorneys (a specialist medical litigation law firm).

· the Council for Medical Aid Schemes of South Africa (CMS)

3.3.2. Sample and Sampling Method

The sampling was done based on convenience (Leedy and Ormrod, 2001). This is because the population is relatively small and the sample needed to fall within the specified parameters. It consisted of 75 medical professionals known to the author. There are more than 5 000 privately practising medical professionals practising based in Gauteng (HPCSA, 2012)
The companies approached are relevant and in some instances constitute the sole statutory bodies in their professional area. Unstructured face-to-face and telephonic interviews with their representatives were scheduled and conducted at the times of their best convenience.

3.4. 
The Research Instrument 

A survey questionnaire was utilised.  It consisted of open-ended qualitative questions focused on the propositions being tested. Qualitative data was obtained using both Likert scales and open-ended questions.
The ordinal data was gathered using Likert scales (ordinal data) and item selection (nominal data) was quantitatively analysed where possible.
The unstructured interviews with the respondents consisted mainly of qualitative open-ended questions. 

3.5. 
Procedure for Data Collection

The research questionnaire was distributed electronically to the population of 75 medical practitioners as outlined. It was formatted for a web-based interactive response and instantaneous return to the author. 

The interviews were conducted with the representatives of the bodies outlined. These were face-to-face and telephonic, depending on availability and convenience. 

· Dr Liz Meyer (Legal / Medical Advisor, MPS and SAMA)

· Mr Molefe Mathibe  (Legal Advisor, HPCSA)

· Mr Stephen Flowers (partner at Munro Flowers Vermaak Attorneys)

3.6. 
Data Analysis and Interpretation

The questionnaire data was analysed using descriptive and inferential statistics as outlined in the consistency matrix.

Ranking according to the frequency of mention gave an idea of important data points and observations made by the participants based on their own experiences were captured.

Content and thematic analysis of the interviews provided further collateral information to compare and contrast the findings.

3.7. 
Limitations of the Study 

· Only MPS was forthcoming with its claims statistics. They are the majority provider of malpractice indemnity to South African medical professionals albeit only the ‘occurrence based’ form of insurance (Bown, 2012) as discussed in the literature review. Glenrand and AON offer a ‘claims based’ form of cover. 
· The study did not compare the views of respondents based on who their medical indemnity provider is or was and what type of cover they have.

· The sample was from a population of medical practitioners known to the author, and only those with access to electronic mail and internet connectivity. This may have biased the sampled population.

· The respondents may have had an adverse experience or exceptional opinions about the researched topic, thus adversely self-selecting.

3.8.  
Validity and Reliability

3.8.1.  Internal Validity 

Joppe (2000) describes internal validity as the determination whether the research instrument measures that which it was intended to measure and how truthful the results are. The key is in this regard is construct validity of the research (Wainer and Braun, 1998). 

In this study construct validity is based on the questions pertaining to medical litigation as a cause of healthcare costs, perceptions of its escalation, the relationship between this escalation and healthcare costs increase as well as other general causes of cost increase.

Triangulation is utilised as a collateral test to ensure that the study measures the intended variables  (Patton, 2001). 

3.8.2.  External Validity

This represents the extent to which the research can be generalised across persons and settings.  The study is limited in this regard because the population consists of a limited pool of medical practitioners that is selected in accordance with purposeful strict criteria. A study with a larger sample population would thus be more suitable to establish this aspect, which this study is not.
Secondly, the number of such practitioners is limited to the author’s database. An attempt to correct this was made by soliciting email lists of private medical practitioners.

3.8.3. Reliability

This concept often devolves to mean dependability in qualitative research (Lincoln & Guba, 1985). It speaks of the accuracy and precision of the measuring instrument and the extent to which the results are transferable (Hoepf, 1997). 

Since there can be no validity without reliability (Lincoln & Guba, 1985), the demonstration of both is key. 

The use of a questionnaire as opposed to an open forum enhances the reliability and stability of the data (Charles, 1995). The research instrument itself mainly utilised Likert scales to increase the consistency of the answers provided. 

4. CHAPTER 4: PRESENTATION OF RESULTS
4.1.  
The Survey Results
4.1.1.  
Introduction

46% of the participants who were emailed the questionnaire responded, and the response rate of the entire population was 0.7%. 
The questionnaire was distributed from August to November 2010, and again in April and May 2013 for some qualitative insights into the research.
Pie charts and histograms are used to present the results and chi square fit was performed on the relevant data.

4.1.2.   
Demographic profile of respondents

[image: image2.png]Fg 3 : Age Groups (yrs)
(n=33)





Fig 3 above demonstrates that of the 35 participants, 33 specified their age and of these 46% were in the 30’s.
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Fig 4 above shows an almost evenly split gender split of the respondents
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Of the 35 respondents, 77% were general practitioners whereas 23% belonged to the various medical specialities as demonstrated in Fig 5.
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91% of the respondents had medical malpractice insurance as demonstrated in Fig 6. The 9% who didn’t have were all general practitioners. 
4.1.3.  
Results pertaining to the Propositions

Proposition 1
Medical malpractice litigation is a contributing factor to healthcare costs.
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Fig 7 shows that 72% of the respondents either agreed or strongly agreed that medical litigation was a cause of increased healthcare costs. 
The Chi-Square fit is 17,429, thus higher than the 11,070-decision point for the four degrees of freedom in this instance. The p-value is 0,0016. 
The general explanation was that litigation prevalence forced doctors to acquire medical malpractice litigation indemnity. Further probing yielded specific opinions such as ‘it forces doctors to find ways to recoup such costs from the patient’, to  ‘doctors are inclined to over-investigate patients as a pro-active measure’.  ‘Unrealistic patient expectations of the need for expensive investigations’ was cited as an issue. Related to this phenomenon was the ‘level of education - the more educated, the more tests patients demand, and the higher the risk of litigation if declined’.
Furthermore, in ranking some of the important causes of high healthcare costs, respondents considered litigation as the least important cause of healthcare costs (p = 0.0114), shown in Fig 8 below. 
The other causes, i.e. medical aid (p= 0,0019), the burden of disease (p = 0,0264) and healthcare skills shortage (p = 0,0001) were first, second and third most important respectively.
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Proposition 2

The prevalence and associated costs of medical malpractice litigation are positively associated with healthcare costs escalation
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69% of respondents viewed medical indemnity costs as excessive, as demonstrated in Fig 9a above (p = 0, 0057), but almost the same number denied that they passed these costs directly onto their patients, Fig 9b (p = 0,0221). 
A further analysis of the cohort of 12 respondents who were either neutral or admitted to pass on the costs revealed it was everyone who paid indemnity fees above R20 000 p.a. Furthermore, this cohort consisted of seven of the eight specialists in the study. 
This ‘cohort of 12’ reported an increase of 20 -30% in their medical indemnity subscription costs over the previous two years.  Of the remaining 23 of the total population of 35, 20 reported a 10 to 20% escalation in cost of subscription, whereas 3 reported a less than 10% increase.
However, the respondents agreed that the high indemnity and litigation costs are associated with the high cost of healthcare generally (p = 0064), Fig 9c below.
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The explanations given by the respondents mainly related to the perceived causal link between the two factors. Some felt that private hospital groups were the main targets of litigation and had to somehow recoup the costs from the patient.
Proposition 3
The prevalence of medical practice litigation impacts on the provision of healthcare
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Fig 10 shows the participants’ perceptions on whether litigation was an overriding factor in choosing to investigate (p = 0,0817) or admit (p = 0,7358) their own patients.  Both categories had statistically insignificant p-values.
Some respondents revealed a sense that such practice would be  ‘undesirable and unethical.’  Specifically, a respondent felt that it would “completely cede off the power in the doctor-patient-relationship, reducing doctors to mere intermediates between patients and the laboratory”.
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However on the converse question of whether they perceived other doctors to consider litigation an overriding factor in how they managed their patients, 66% answered on the affirmative, as shown in Fig 11 above (p = 0,0120).
Fig 12 below demonstrates results on whether the likelihood of litigation influenced where they practiced medicine. The answers were split over the categories in a statistically insignificant manner (p = 0, 5342).
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The views generated alluded to that litigation was pervasive anyway, and it didn’t matter where in the country you practised. Yet some respondents felt that litigation wasn’t high enough to warrant them making such decisions. There was also a view that it was still possible to mitigate the risk through the available measures like malpractice indemnity, avoiding performing certain procedures considered risky and keeping meticulous records.




Proposition 4

There are undetermined or less considered contributors to healthcare costs

A variety of answers emerged from respondents on this particular question: 


· The cost of pharmaceutical products was a point raised by many respondents. They felt that this was often an ignored factor in healthcare that still continued to cost a significant portion of the budget. Related to it is the perception of unethical and ‘corrupt’ conduct of the pharmaceutical companies.

· Perceived collusion and oligopoly of the Hospital Groups was a major concern as many respondents believed that the three major hospital groups in the country behaved in an anti-competitive manner. They set the price of healthcare in general, especially because the dysfunctional public healthcare system creates an environment for them to do so.

· The role of corruption in the form of kickbacks between hospital groups and medical aids was also raised. Prices and service rates negotiated favourably for certain medical aid schemes made it possible for kickbacks and other unethical behaviour to take place.
· Technology was also mentioned as a cause. With advance in research and knowledge, the medical fraternity is able do procedures that were once completely impossible. Some respondents felt that even though medical technology was meant to decrease morbidity, mortality and cost of providing care in the long term, the opposite has happened.
· The shortage of healthcare skills such as nursing was cited as a significant factor as well. The respondent felt that the shortage of skills in the nursing field causes the costs of acquiring it to increase significantly.

· The proliferation of go-between companies like managed healthcare companies, medical aid administration companies and third party claims processing service providers raised concern with some respondents These are ‘purported to save the medical aid schemes and the doctors money but they in turn cost a lot of money to operate.’
· The hospital-centric system of healthcare that predominates in South Africa was also mentioned as a considerable source of cost. Many South Africans are not trained to have faith in the clinic or primary level care system because it does not work predominantly.
· Government incompetence was blamed in some instances as a related factor. This allowed the private healthcare groups to form a strong anti-competitive oligopoly.
· Unrealistic patient expectations in demanding and expecting unnecessary investigations and unwarranted referral to specialised care.
In trying to avoid conflict, junior doctors often relent to these demands.
4.2.  
The Interview Results
4.2.1.  
Introduction

Unstructured interviews were conducted with:

· Dr Liz Meyer of SAMA / MPS on 4 Nov 2009 - telephonically

· Mr Stephen Flowers of Munro Flowers and Vermaak attorneys in Johannesburg on 3 May 2010 – in person

· Mr  Molefe Mathibe of the HPCSA on 7 March 2011 – telephonically

4.2.2.  
Aspects of Interviews relating to the Propositions 
With respect to Proposition 1, Dr Liz Meyer out rightly agreed that litigation is a cause of healthcare cost escalation for the same reasons advanced by the survey respondents i.e. doctors need to recover the costs of their indemnity cover from the patients or face closing their practices. 
In relation to Proposition 2, she further reckoned that the noted increase in litigation is related to both increasing costs and lower access to healthcare in the long term. This as a result of doctors limiting their exposure by not training in certain fields that are perceived as ‘high risk’.
Mr Stephen Flowers disagreed with the notion that medical malpractice litigation drove healthcare costs. He reckoned that the costs of pharmaceuticals, hospital groups, doctors etc. were directly implicated in the escalation of healthcare costs, and that litigation was not as yet a significant driving factor of costs as tested in our first two Propositions.
Mr Molefi Mathibe expressed an understanding and appreciation of the logical inference of both Propositions 1 and 2 but that it was not in his area of expertise. The general policy of the HPCSA is aspiration to the lowest possible tariffs for the population.
With respect to Proposition 3, Dr Meyer felt that doctors were already changing the way they practice in that some are ‘defensive’ i.e. overly investigate patients in order to stay off litigation. Furthermore many doctors were refusing medical aids or medical aid rates in order to improve their revenues to meet their monthly costs.
Mr Flowers did agree that there is a measurable change or impact on the provision of healthcare as a result of public awareness of litigation. He reckoned that doctors were increasingly not keen, for example, to volunteer advice without documentation of what was said, or to stop and assist on the roadside in a motor vehicle accident. 
However he still noted that many doctors still practiced outside their scope of qualification, thus performing procedures for which they have no confirmed training.
Mr Mathibe echoed these views, in that the HPCSA is still dealing with a lot of such cases. However Mr Mathibe put it on record that it is the duty of the doctor to help patients in need to the best of their capability and refusing or failing to do so could still result in disciplinary action by the HPCSA.

The contents of the interviews in relation to Proposition 4 were a confirmation of some of the factors that contribute to healthcare costs as raised by the survey respondents.

5. CHAPTER 5: DISCUSSION OF THE RESULTS
5.1.  
The Survey Discussion
5.1.1. 
Demographics of the respondents
The respondents were almost equally split between men and women and consisted of 77% general practitioners and 23% specialists. This is in keeping with the current demographics of South African doctors.
Almost half (46%) of the respondents were between the ages 31 to 40, which is expected according to statistics (HPCSA Report 2012) and 92% had medical indemnity insurance. It was expected that given that the research was on private healthcare professionals, the possession of medical malpractice indemnity would be higher.
5.1.2.  
Discussion pertaining to the Propositions                                    
Proposition 1

‘Medical malpractice litigation is a contributing factor to healthcare costs.’
72% of the respondents agreed that ‘medical litigation was a cause of healthcare costs in general’ (p = 0,0016) and this finding is highly significant in the context of the study. The literature reviewed confirmed that litigation was prevalent and inferred in parts that it was a relevant cause of healthcare costs (MPS Report 2012, S Afr Med J 2013 103 (2)).
In relation to some of the causes of healthcare costs, i.e. medical aids, disease and skills scarcity in this case, medical litigation was perceived to be an insignificant contributor to healthcare costs. 

This finding is not unexpected given the gravity of the comparative factors. Moreover, these factors have been sufficiently explored, quantified and accepted as causes of healthcare cost escalation.
The perception that the prevalence of litigation forced healthcare professionals to acquire medical litigation indemnity was expected and is in keeping with the current situation as described in the literature review. Furthermore, indications that medical doctors practised ‘defensive medicine’ as a result of the constant threat of lawsuit fit in with perception, although the extent may still be in dispute.
The influence of the patient and their level of education is an interesting dynamic in this discourse. Seen in the context that it is easier for medical practitioners to conduct unnecessary tests or alter their practices than face possible litigation, it seems likely that such conduct takes place, explained as by ‘cost unconscious consumer’ argument of Luiz & Wessels (2004).
The study did not test how the level of education of the client profile influences the doctors’ clinical decision making. This would make for an interesting area of future research.

Proposition 2

The prevalence and associated costs of medical malpractice litigation are positively associated with healthcare costs escalation
60% of the respondents agreed that the high indemnity and litigation costs contribute to the high healthcare cost (p = 0,0064). This finding follows as a reasonable corollary of Proposition 1. This dictates that medical litigation is not only a cause but its escalation can be correlated positively to the cost increase in healthcare.

With specific reference to medical indemnity costs, the 69% of the respondents felt that these were excessive (p = 0,0057). 
However an almost similar number denied factoring these costs into their fees (p = 0,0221). This finding was unexpected as the literature review showed that medical practitioners were forced to pass costs onto the client (MPS Report 2012; Malherbe, 2013).
But the explanations given were that ‘the additional costs could still be absorbed through further work as running costs. Other respondents felt that factoring in these costs into their fees would make access to healthcare totally unaffordable to their clients. 

Yet some believed that the healthcare groups and specialists were the bigger targets of litigation, and that generally, it would be hard for individual doctors to justify steep rises even though necessary.
The ‘Cohort of 12’ respondents who did not disagree that they passed costs onto their clients consisted of respondents who’s indemnity cover has risen by more than 20%. All but one of the specialists belonged to this cohort implying a correlation between speciality and passing on costs.
What the study didn’t measure was whether the respondents were part of a hospital group or not and this would have categorised better which of the respondents opted to pass on the costs.
Proposition 3

The prevalence of medical practice litigation impacts on the provision of healthcare
In assessing the impact litigation is likely to have on healthcare generally, it was imperative to find out if it altered the way the respondents managed their patients. 
There was a statistically insignificant outcome on the question whether they investigated (p = 0,0817) or admitted (p = 0,7358) patients with litigation primarily ‘the overriding’ consideration. What is apparent from these p-values is that admission is a more unlikely outcome than investigation.
This finding was unexpected because 66% of the same respondents affirmed that their ‘colleagues considered medical litigation an overriding factor in the management of their patients’ (p = 0,0120). 
It thus is an interesting contradiction that the respondents considered themselves not party to ‘defensive’ medicine but perceived their colleagues to be.
Additionally, in assessing whether the threat of litigation influenced where they chose to practice, 46% agreed and 37% disagreed (p = 0,5342), a statistically invalid fit that was again unexpected. It had been reported in literature that the prevalence of litigation forced doctors to consider their location and specialities (Malherbe, 2013)
Insights into these findings included the perception that litigation was widespread and it didn’t really matter where you practiced. 
     Proposition 4

There are undetermined or less considered contributors to healthcare costs

The observations made concerning this proposition reflected the insights of the respondents concerning what causes healthcare cost escalation. The findings were fairly consistent with what has been discussed in the literature review.
Medical aids, the cost of pharmaceuticals and the oligopoly of the hospital groups were the most mentioned drivers of costs.
The hospital-based nature of our healthcare is inappropriately linked to reimbursement. This rewards the length of stay in hospital and doctors have a perverse incentive to prolong hospital stay. In this context the perceptions that the respondents had concerning the ‘defensive’ medical practices of their colleagues is an important point because, while averting possible litigation by conceding to unduly admitting a patient, the medical practitioner gets reimbursed while the patient is ‘unconscious’ of the cost.
The propensity to demand specialised care has been mentioned by some respondents. The education status and the expectations of the patients seem to be a factor in this aspect.  
In the result, specialists at a specialist remuneration rate perform fairly basic procedures. Consequently junior doctors are not well trained in performing such procedures.

5.2.  
The Interviews Discussion
All the interviewed representatives agreed that it was relatively easy to institute medical litigation proceedings in South Africa. A key starting point is the awareness by the public of their right to institute such action. This was generally accepted to be on the increase. 
The other factor was that more law firms were entering the field of medical litigation, offering a ‘no win, no fee’ policy to entice prospective clients.

However Mr Stephen Flowers noted that the process of litigation was long and full of many delays and bottlenecks. Medical records are of paramount importance as they form the basis of any evidence for legal action and their availability and accessibility is key for the parties involved. The defendants often took inordinate amounts of time handing it over and the process becomes even more complex and longer when dealing with state health institutions, making litigation against the state exceptionally hard. 

Furthermore, the court system is overly burdened. There are no dedicated medical litigation courts and matters pertaining to medical negligence are heard in the general civil courts. Cases get delayed due to missing evidence and take time to be re-enrolled and heard again, resulting in long delays and high lawyer fees.

The issue of increased public awareness of their rights and the increased litigation prevalence was discussed during the interviews. The view of the HPCSA is that they have a responsibility to educate the public about their rights and the available recourse should a medical practitioner mistreat them. Mr Flowers insists that as businesses, the law firms have an obligation to increase their clientele. 

Dr Meyer agreed with these principles, but SAMA generally was of the view that the HPCSA often seemed to be an instigator in the increased cases of litigation against doctors to the point that the public even lays frivolous charges against doctors. 

Both Mr Mathibe and Mr Flowers opposed these views. They felt that doctors who were not in contravention needed not to be concerned as these measures are meant to protect the public from negligent or ill-disciplined practitioners.

 Dr Liz Meyer felt that having medical malpractice insurance does not necessarily enhance the chances of a pay out but that there was perception that it did. While all interviewees agreed that for practical purposes, having a malpractice insurance expedited pay outs, it did not necessarily mean that the pay out would actually be granted or be any larger if the doctor did not have a medical indemnity insurance.

Having the insurance though seemed to be of benefit to the defendant practitioner, as it made medico-legal advice accessible and defence readily available.

Pertaining the inclination of doctors to proactively over investigate their patients (i.e. practice defensive medicine), Mr Flowers disagreed that the fear of litigation would be a factor, but warned that it may be “actual incompetence or the tendency to practice beyond scope” that would fuel such fears and behaviour. This was supported by Dr Meyer: Reasonably competent doctors who practice within their scope of competence are far less likely to have underlying apprehension or even successful lawsuits.

The general perception that yielding to requests for investigations by patients reduced the likelihood of litigation was strongly supported by the interviewees. Mr Flowers felt that though it was a perception, negative initial investigations were an important dissuading factor from instituting legal action, even if illness is subsequently confirmed.

Geographically, the MPS and SAMA statistics show that litigation is commonest in the affluent city communities according to Dr Meyer. Mr Flowers disagreed though; citing that they as a firm have clients from across all the geographical and socio-economic strata. The HPCSA also gets complaints of malpractice from all geographical areas though more so from urban communities.

On ranking “the most significant factors that increase the prevalence of medical litigation”, all candidates agreed that “poor doctor/ patient communication” was the number one contributing factor.

Mr Flowers felt that “the high prevalence of medical mismanagement” was second most important while Dr Meyer and Mr Mathibe felt it was either the “increased media awareness” or “the large size of previous medical malpractice” pay outs respectively.

“Cost of the procedure or consultation” and “ease of the litigation process featured as third most important with two of the respondents, Dr Meyer and Mr Mathibe, but Mr Flowers felt that it was the “increased media awareness”.

In assessing the most significant contributors to healthcare costs in general, all three ranked “medical litigation” as the least important cause. On the other hand, the unintended or perverse use of “medical aid insurance” and the “burden of disease” featured in the top two significant causes.

5.3.  
Conclusion

With respect to the different propositions, the study findings convincingly supported Propositions 1, 2 and 4 whereas there was no statistically significant data to support Proposition 3.
In essence the study showed that medical litigation is a cause of healthcare cost increase and that its prevalence correlates to the escalating cost.
Moreover, the study confirmed that there are other perceived healthcare cost drivers that remain not well understood and constitute an area of further research.
It did not, however, show whether the prevalence of litigation directly influences access to healthcare or if and how healthcare providers modify their practicing tendencies as a result.

6. CHAPTER 6: CONCLUSION, IMPLICATIONS & RECOMMENDATIONS
6.1.  
Introduction

Given the findings of the study and in the context of the reviewed literature, it is imperative at this stage to discuss the implications these findings have on significant concerned parties. Furthermore, it is essential to highlight aspects of the researched area that need further research.
6.2.  
Conclusion of the Study
Attempts have been made to determine and analyse the causes of high healthcare costs in South Africa.  To this end the cost drivers have been researched and understood, with a varying degrees of success.
This study has aided consolidate current knowledge that medical malpractice litigation is implicated in increasing healthcare costs, and that furthermore, its prevalence and associated costs are positively associated with the escalation in healthcare expenditure. 
Moreover, it also determined that the well-established causes of medical cost escalation remain at the forefront of what is considered to be the important causes of litigation.

Medical aid use and associated consumer cost-unconsciousness was confirmed as an integral cause of escalating costs, in keeping with the analysis of Luiz & Wessels (2004).
The perceived collusion of the hospital groups and other related corrupt activities featured prominently in the minds of the respondents. The high amounts of expenditure absorbed by these entities is apparent in the healthcare spend of the medical aids (CMS Annual Report, 2012)

The shortage of skills and the concentration resources in these private entities coupled with perceived government incompetence augments and exacerbates the problem of cost escalation. 

The concern about non-healthcare costs extends to the advance of technology and the proliferation of healthcare related companies (CMS Report, 2012). The finding that they are key to cost escalation is in keeping with Baumol’s (1967) theory of unbalanced growth.
6.3.  
Implications and Recommendations
Given the outcomes of this research, it is imperative upon healthcare professionals to find means of reducing risks of litigation. The insights gathered in the course of the research point towards the importance of adopting some basic ‘best practice’ habits such as practising within and continually enhancing their learned scopes of practice while keeping adequate records at all times.
The healthcare professionals also need to be aware of the situations that predispose to litigation, such as dissatisfaction with the service, loss of life or suffering. The key is avoiding unnecessary confrontation and maintaining good candour with clients and relatives.
While it is imperative to have medical indemnity insurance, healthcare workers need to consider the pros and cons of being in a ‘claims made’ vs. ‘occurrence based’ medical indemnity.
The South African legal system currently has no specific tribunals that hear medical litigation cases. It would be highly recommended of the South African Justice Department to consider this as a means of expediting these cases and reducing the associated legal costs.

Additionally there are no caps on the amounts that can be imposed in the event of malpractice lawsuit. The policy makers need to revise this aspect of law so as to strike a balance between fair compensation and maintaining a functional, cost-contained healthcare system in South Africa. 

The HPCSA, the CMS and the Medical indemnity providers need to consider sustained public awareness initiatives aimed at informing and educating the population of the implications of uncontained healthcare and litigation costs specifically.   
6.4.  
Scope for further Research
While the study improved the understanding of healthcare costs and medical malpractice litigation, certain aspects of the findings warrant further attention.
The extent to which the threat of medical litigation impacts on the availability and the movement of healthcare skills was only dealt with partially in this study. This is an important dynamic to research further and understand as it assists in predicting the steady shortages countrywide. 

From a health economics point of view, the study could also retrospectively look at the clinical and professional habits of healthcare professionals with a history of lawsuit. The aim would be to establish if a prior incident of medical litigation could be objectively linked to healthcare practitioners’ current habits.

Research in this aspect of litigation could plausibly illuminate the extent to which potential healthcare professionals are dissuaded from joining the medical profession at large or certain specific disciplines. 
Yet another aspect to study is the impact of litigation on further teaching and training of healthcare workers in general. 
Healthcare training and teaching generally depends on a unique mutual understanding between academic healthcare institutions, universities and patients. As such the quality of healthcare graduates could be disaffected if the opportunity for effective teaching and training is under threat of malpractice litigation.
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Dear Sir/ Madam,

I am a final year MBA student at Wits Business School, currently working on the research project as a requirement for the completion of the degree.

Being part of our noble profession I am aware of the many challenges that we face daily, and the pertinent themes of discussion that dominate our places of work as we provide healthcare to the population of South Africa.

It is for this reason that I request your assistance in conducting this research, entitled:

“The Contribution of Medical Malpractice Litigation to Healthcare Costs in South Africa”

The research seeks to explore the extent to which medical litigation, among other factors, is a driver of healthcare cost in South Africa, if indeed it is, and / or the importance of the actual cost of healthcare as a driver of medical litigation.

The results will be made available to you at the end of the study should you so wish. 

My contact details are 082 264 6446 and email: nikelom@hotmail.com
Yours sincerely,

Nikelo Mabandla

Survey Questionnaire:

“The Contribution of Medical Malpractice Litigation to Healthcare Costs in South Africa”

1. Male _____


Female
 ______

2. Specialty:   GP _____                    Specialist   ______

3. Age Group: less than 30      31-40      41-50      51-60     above 60

4. Number of years in practice since qualification  ___________

5. Are you in possession of Medical Malpractice Indemnity insurance?   Yes____  No _____

6. The Annual Cost of your medical indemnity cover R ________________

7. By what percentage has your premium increased over the last 2-year period? __________

8. Please indicate to what level you agree or disagree with these statements:

a) Medical indemnity cover is excessively expensive in South Africa.

	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer____________________________________________________________

b) I factor in the cost of medical indemnity insurance in setting my consultation fees.

	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer

____________________________________________________________

c) Litigation is the overriding consideration in ordering investigations for my patients.
	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer

____________________________________________________________
d) Litigation is the overriding concern when deciding whether or not to admit a patient.
	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer ____________________________________________________________

e) I think my colleagues also consider medical malpractice an overriding factor in the management of patients. 

	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer


____________________________________________________________
f) It is easy to institute medical litigation in South Africa.

	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer

____________________________________________________________

g) The likelihood of litigation influences where I choose to practice.
	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer

____________________________________________________________

h) Medical litigation is a cause of increasing cost of access to healthcare in general.

	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain in what ways it is or not:

____________________________________________________________

____________________________________________________________

i) I think medical indemnity insurers are taking advantage and over-charging for cover.
	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain your answer

____________________________________________________________

j) The high medical indemnity and litigation costs contribute to the increasing healthcare costs
	Strongly Agree
	         Agree
	       Neutral
	   Disagree
	   Strongly Disagree

	
	
	
	
	


Please briefly explain in what ways it does or doesn’t 

____________________________________________________________

____________________________________________________________

9. On a scale of 1 to 6, please rank what in your opinion are the most significant factors that increase the prevalence of medical litigation, 1 being most important and 6 least
· The high prevalence of medical mismanagement 



___

· Poor patient/doctor communication




___

· The large size of previous malpractice awards by the courts


___

· Cost of the medical consultation or procedure



___

· Ease of the litigation process 





___

· Increased media awareness and advertisement



___

· Other (explain)

10. On a scale of 1 to 4 please rank what in your opinion are the most significant contributors to the high cost of healthcare, 1 being most important and 4 least
· Medical aid insurance






____

· Burden of Disease






____

· Scarcity of Medical Professionals





____

· Prevalence of Medical Litigation





____

11. What other factors do you believe contribute to healthcare costs? 

________________________________________________

________________________________________________
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	Objective 1 

Evaluate the actual and perceived contributing factors to healthcare costs in the South African private healthcare system.


	Proposition 1

Medical malpractice litigation is a contributing factor to healthcare costs.
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	Descriptive statistics

Frequency of selection by item
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Determine any correlation between increasing costs and escalating medical malpractice litigation.
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The prevalence and associated costs of medical malpractice litigation are positively associated with healthcare costs escalation.
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Identify other casual factors to healthcare cost increase.
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There are undetermined or less considered factors that contribute to healthcare costs.


	
	Question 11
	Rank order of importance

Descriptive Statistics


PAGE  
52

_1317459955.bin

