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DEDICATION

To my mother, Elda Stander, who is the epitome of goodness.

To the children of the beloved country. May your voices be heard...Always!



ABSTRACT

Early childhood and especially the first 1000 days from conception are crucial for a
child’s development and sets the tone for all future health, development, and
achievement. Nutrition security is paramount during this critical developmental period,
yet the majority of young South African children live in extreme poverty, deprived of
nutrition, and exposed to serious malnutrition. Malnutrition is considered a key driver
of child morbidity and mortality in South Africa. Children are vulnerable due to their
restricted autonomy, fragile development, and utter dependence on a caregiver which
put them at increased risk of harm and exploitation. This study illustrated the gravity
of the nutritional needs of South Africa’s impoverished children which render them
extraordinarily vulnerable to malnutrition. Such vulnerability demands ethical
responses from the South African government who has the authority to ensure
nutrition security for these children. The study provided a normative perspective on
the South African government’'s moral and legal obligations to ensure that the
country’s impoverished children have access to nutrition security. Various national and
international laws obliging the government to ensure that these children have access
to adequate nutrition were analysed. Perspectives were analysed and discussed
through the bioethical lenses of ubuntu ethics, an ethics of care, rights theory, needs
theory, and the four principles of biomedical ethics: non-maleficence, beneficence,
respect for autonomy, and justice to illustrate the government’'s moral obligation

towards the country’s impoverished children.
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Chapter 1
1.1 Introduction:

Researchers have for years been stating the importance of nutritional security in early
childhood (UNICEF, 2015). Early childhood and especially the first 1000 days starting
from conception, have been found critical for physical, emotional and cognitive
development which sets the tone for future health, development, and achievement
(Motshekga, 2013). Malnutrition during early childhood can result in severe irreversible
harm to the child’s development (Department of Social Development, 2015). Richter’s
observation: “Children born with challenges or into a challenging environment need
support, and they need it quickly” is thus a valid plea for the young South African
children who are subject to high levels of malnutrition (Richter, 2013, p. 7; Berry et al.,
2013). The National Development Plan (NDP) acknowledges the need for child
nutrition interventions. However, South Africa is considered “strong on policy, but weak
on implementation” (Harrison, 2017, p. 47). Close to 4 million (63%) of South African
children under 6-years fall within the 40% poorest households, rendering them
nutritionally insecure and at increased risk of harm and exploitation (Barnes et al.,
2017). The focus of this study was, therefore, on the nutritional status of South Africa’s
most impoverished children and the government’s moral and legal obligations to
ensure nutrition security for these children. However, these obligations would apply
even to children outside the 40% poorest household bracket if their nutritional needs

are not met because of lack of affordability.

1.2 Background, Literature Analysis and Critique:

Considerable inequality, unemployment, and extreme poverty ensure that many South
Africans are unable to adequately provide for their children (Delany, Grinspun and
Nyokangi, 2016). The Food and Agricultural Organisation (FAO) of the United Nations
defines nutrition security as a condition that allows for the “secure access to an
appropriately nutritious diet, coupled with a sanitary environment, adequate health
services, and care to ensure a healthy active life for all households members” (FAO
cited in, Ayala and Meier, 2017, p. 3). Considering that 63% of South African children
live below the upper bound poverty line (below the minimum financial means to ensure

sufficient nutrition and fundamental non-food essentials), nutritional security as
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defined by the FAO is a mere dream for the majority of the country's children (Hall and
Sambu, 2016). Poor housing, insufficient access to adequate water and sanitation,
and poor hygiene practices associated with the living conditions of these children
promote infections and ill health which escalate the risk of malnutrition (Berry et al.,
2013; Jamieson et al.,2017). Inadequate nutrition is known for the detrimental impact
it has on the cognitive health, gross and fine motor skills, and psychological
development of young children (Kruger, Pienaar, Coetzee & Kruger, 2014). Studies
conclude that 25% of South African children under five exhibits stunted growth, a
condition characterised by a very short height to age ratio that is associated with
malnutrition (Hall, Nannan and Sambu, 2016a). Moreover, malnutrition is related to
over 60% of childhood deaths in South African hospitals (Berry et al., 2013).

Section (7)(1) of South Africa’s Constitution acknowledges the Bill of Rights as “a
cornerstone of democracy,” through which human rights became a matter of legislation
(Constitution of the Republic of South Africa, 1996). Despite promises of equality and
flourishing for all, the democratic government has in many ways failed vulnerable
groups in South Africa and, at times, even contributed to their suffering (Wolfson
Vorster, 2017). According to Behrens (2013), some argue, that many present-day
moral failures in South Africa can be attributed to the greed, materialism, and desire
for power from a new upper and middle class at the expense of the majority. In this
regard, Benatar's notion that “the vulnerable is exposed and disparities in wealth and
health are amongst the widest in the world” is descriptive of the current situation in
South Africa (Benatar, 2013, p. 154). Reichert, refering to vulnerable groups, states
that “the term ‘vulnerable’ refers to the harsh reality that these groups are more likely
to encounter discrimination or other human rights violations than others” (2006, p. 78).
The inherent vulnerability and fragility associated with childhood make children
particularly susceptible to neglect and, therefore, they need special protection
(Reichert, 2006). The Declaration of the Rights of the Child states:

“...the child, by reason of his physical and mental immaturity, needs

special safeguards and care, including appropriate legal protection,

before as well as after birth” (United Nations, 1989, p.1).

South Africa’s population consists of a considerable number of vulnerable groups,
including children (36%), the youth (37%) and the elderly (8%) but this report focussed
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on the young children in the 40% poorest households, which | consider to be the most
vulnerable amongst the vulnerable (StatsSA, 2014).

The Constitution of South Africa in section 27(1) requires that everyone has access to
healthcare, sufficient food, and water (Constitution of the Republic of South Africa,
1996). In addition, section 28(1)(c) grants all children the right to basic nutrition and
basic health care (Constitution of the Republic of South Africa, 1996), and unlike s27,
this is not subject to progressive realisation. The NDP recognises the need and
importance of nutritional interventions for most South African children. However, the
government’s implementation of strategies is insufficient (Harrison, 2017). Attention to
the incontestable connection between rights and duties has been lacking, yet the
logical notion of rights automatically implies corresponding responsibilities (Benatar,
Daar and Singer, 2003). Furthermore, a human right is considered a “moral right
against others, a natural duty that ought to be taken into account by morally
responsible decision makers” (Metz, 2007b, p. 541). Consequently, | argued that 63%
of South African children’s right to nutrition security was being violated, and according
to Metz, this would be indicative of the government’s failure to act as duty bearers and

“‘morally responsible decisions makers” (Metz, 2007b)

Well documented facts by prominent sources, such as the South African Child Gauge
and the World Bank Group, indicate that close to two-thirds of South African children
live in extreme poverty (Delany et al., 2016a; Victor and Zikhali, 2018). Such privation
is associated with various adversities, which are particularly detrimental in early
childhood (Department of Social Development, 2015). Although the multi-
dimensionality of this problem asks for a multidisciplinary approach to ensure
effectiveness, the role of proper nutrition as the basis of this approach is the focus of
this study (Department of Social Development, 2015).

Joan Tronto, a prominent care ethicist, considers the failure to recognise a need or
ignoring a need once identified, a moral evil (Tronto, 1993). In South Africa, the dire
circumstances that undermine impoverished children’s nutritional needs are well
documented (Mezmur, 2017). From Tronto’s perspective, the unmet dietary needs of
these children are, thus, indicative of thriving immorality. Adequate nutrition is vital for

childhood development and survival (Schroeder and Brown, 1994). According to
3



Goodin (1985), Wiggins (1998), and Rogers, Mackenzie and Dodds (2012),
responding to vital needs such as nutrition ought to be a moral priority.

Furthermore, a foundational affirmation of care ethics is the indisputable presence of
human dependence at certain periods in life and an ethics of care, “stresses the moral
force of the responsibility to respond to the needs of the dependent” (Held, 2006, p.
10). During early childhood, children are utterly dependent on responsible others to
meet their most vital needs (Dodds, 2014). Ironically, the desperate need for care in
the situation under consideration involves those living under the harshest conditions,
as stated, while in this critical phase of their lives.

Children under five that are undernourished are “likely to develop below the norm set
by their more fortunate peers” throughout life and consequently their offspring will at
the outset be subject to drawbacks, stretching the gap over each generation and
essentially making it more and more difficult to catch up (Jamieson et al., 2017, p. 36).
Although the monthly Child Support Grant (CSG), which is currently worth R 400 per
child, plays a vital role in advancing childhood nutrition and wellbeing, annual
increases are inconsistent with food prices inflation, which subsequently threatens the
grant’s efficacy (Jamieson et al., 2017). The considerable number of South African
children that are undernourished stresses the urgent need for the effective
implementation of policies as opposed to merely generating exceptional policies, to
ensure positive child nutrition outcomes (Hendricks, Goeiman and Hawkridge, 2013).
The United Nations Development Programme (UNDP)’s Sustainable Development
Goals (SDGs) provide the opportunity to address critical challenges, under the
guidance of the UN development agency (United Nations Development Programme,
2017). Goal 2 of the SDGs, “End hunger, achieve food security and improved nutrition,
and promote sustainable agriculture,” is directly related to the most impoverished
children’s nutritional needs, whereas goal 1, “End poverty in all its forms everywhere,”
goal 3 “Ensure healthy lives and promote well-being for all at all ages,” and goal 10

“‘Reduce inequality...” are interrelated (Bhardwaj, Sambu and Jamieson, 2017, p. 31).

Six easily implementable nutrition interventions that can “save lives and prevent
malnutrition and stunting,” include breastfeeding, complementary feeding, folate, iron,

vitamin A, and zinc supplementation, and improved hygiene (Hendricks et al., 2013,
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p. 45). Furthermore, pivotal interventions, such as growth monitoring and promotion,
nutrition counselling, deworming programmes, nutritious meals and food gardens can
easily be incorporated into official Early Childhood Development (ECD) centres
(Hendricks et al., 2013). However, although ECD centres provide handy means for
nutrition interventions, attendance is scant for those with the most crucial needs, viz.
impoverished children and 0-3-year-old (Biersteker cited in Hendricks et al., 2013). It
is, thus, essential to involve community health workers (CHWS) to provide these
interventions through home visits and through services within communities to children

who are unable to benefit from ECD centre services (Berry et al., 2013).

The UN Convention on the Rights of the Child (UNCRC) and the African Charter on
the Rights and Welfare of the Child (ACRWC) provide for the “survival and
development” of all South African children (Mezmur, 2017, p. 7). Both the UNCRC and
the ACRWC were ratified by South Africa in 1995 and 2000 respectively (Gray and
Vawda, 2016). Furthermore, provisions in the Constitution of South Africa grant all
children the right to basic nutrition (Constitution of the Republic of South Africa, 1996).
Access to adequate food is thus a human right for all South African children
irrespective of socio-economic status, and as such, the government is legally obligated
to fulfil this right (Jamieson et al., 2017). South Africa has various nutrition and
healthcare policies which should be able to realise this right. However, strategic gaps
and insufficient implementation of interventions are a concern (Khulisa Management
Services, 2014). Amongst others, prominent stakeholders such as the UN Committee
on the Rights of the Child makes specific reference to the South African government’s
failure in executing recommendations made by the committee including guidance on
child malnutrition. (R6hrs and Proudlock, 2017).

Regardless of legislation, the intense need of South Arica’s most impoverished
children for adequate nutrition demands a closer look at the government’s moral
obligation to provide for their nutrition security. Cultural relativism is widely criticised
for ascribing morality purely to culture, as inhumane practices are often overlooked in
the name of culture (Wilkinson, 2014). Yet, even if we consider cultural relativism as
a legitimate moral theory, certain ethical standards are universally accepted across
cultures. James Rachels states in this regard: “If a group did not protect its young, the

young would not survive...This means that any enduring culture must have a tradition
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of caring for its young [and] neglected infants must be the exception, not the rule”
(James Rachels and Stuart Rachels, 2015, p. 24). The government’s neglect of
children’s needs is however rife (Mezmur, 2017). Mill (1859, p. 15) observes:
“...interposing to protect the defenceless, things which whenever it is
obviously a man’s duty to do, he may rightfully be made responsible
to society for not doing. A person may cause evil to others not only
by his actions but by his inaction, and in either case he is justly

accountable to them for the injury”.

The inherent vulnerability associated with childhood causes children to be especially
susceptible to harm and neglect, often without the means to defend themselves
against these insults (Reichert, 2006). Such extraordinary vulnerability gives rise to
certain moral obligations and duties of justice, that must be recognised and responded
to (Rogers et al., 2012). Accordingly, it is ethically imperative that action is taken to

ensure the protection of children and to prevent the neglect of children’s needs.

1.3. Research Question:

Should the South African government be morally and legally obligated to meet the

nutritional needs of the country’s most impoverished children?

1.4. Rationale for the Study:

Evidence and statistics illustrating the number of young South African children that are
stunted (25%) and living under the upper bound poverty line (63%), is indicative of the
urgent need for effective government interventions to ensure the nutrition security of
this population (Roéhrs and Proudlock, 2017). The government’s recognition of ECD as
a human right, necessary to ensure the optimal development, health, and wellbeing of
children has been reflected in the adoption of numerous international and national
laws and policies (Department of Social Development, 2015). The basis for ensuring
the optimal development, health and wellbeing of these children could be underpinned
by adequate nutrition. South Africa can “implement pivotal nutritional interventions,”
but this is hampered by the inadequate implementation of strategies, which is
immensely detrimental to the health and wellbeing of the most impoverished children

(Gray and Vawda, 2016, p. 211). To my knowledge, as yet there have not been any
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studies on the government’s moral and legal obligations to implement interventions

that are necessary for the nutritional needs of these children.

1.5. Thesis Statement:

The government of South Africa ought to recognise its moral and legal obligations to

meet the nutrition security needs of the country’s most impoverished children.

1.6. Research Aim:

To analyse and defend the argument that the South African government has moral
and legal obligations to recognise and respond to the poor nutritional status of the

country’s most impoverished children.

1.7. Research Objectives:

To discuss the nutritional needs of children from conception to age six years.

To critically analyse relevant laws, policies and regulations that oblige the
government to ensure the nutrition security of South African children.

To critically analyse the ethical values justifying the South African government’s
obligation to meet the nutritional needs of the country’s most

impoverished children.

1.8. Research Methods
1.8.1. A normative study:

The research in this study was desktop- and library-based. No new data was collected
or analysed, and no study participants were involved. Bioethical and philosophical

research methods were employed.

Literature was ethically analysed and discussed, which primarily involved the
interpretation and critical analysis of relevant texts, legislation, and policies. Review of
literature included the clarification of concepts and definitions, identification and

criticism of current circumstances and practices pertinent to the study, and the
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interpretation, description, and evaluation of theoretical frameworks. The analysis also
involved the development and defence of arguments. Sources of literature primarily
included research articles, books, Government reports and legislation, Google

Scholar, and other academic search engines.

1.8.2. Research Design:

This research design was purely normative with both ethical and legal components.
Normative ethics is a branch of philosophical enquiry that sets out to give answers to
questions like “what ought to be done?” (Sugarman and Sulmasy, 2010). Answers are
presented systematically and critically, to justify the offered responses (Sugarman and
Sulmasy, 2010). In this research, the normative enquiry asked whether the South
African government ought to be morally and legally obligated to meet the nutritional

needs of the country’s most impoverished children.

1.8.3. Argumentative strategy:

| argued in support of the government’s moral and legal obligations to meet the
nutritional needs of the country’s most impoverished children. Since there are many
righteous values and noteworthy theoretical points of view that are not reducible to a
single ethical framework, | applied moral pluralism in my argumentation (Ethical
Pluralism, 2005). | drew on the work of various scholars. Tronto, in this regard, argues
that an ethics of care “can serve as both a moral value and a basis for the political
achievement of a good society” (Tronto, 1993, p. 9). Observations by Solomon
Benatar on social justice and health and wealth discrepancies amongst South Africans
were also imperative (Benatar, Daar, & Singer, 2003). Beauchamp and Childress’ four
principles of biomedical ethics: non-maleficence, beneficence, respect for autonomy,
and justice, as well as the principle of solidarity in which Ubuntu ethics is rooted, were
employed. Also, various laws including the South African Constitution, served in

support of my argument.

Local and international recognition of children’s nutritional rights obliges the
government to adhere to the needs of South Africa’s most impoverished children

(Bhardwaj et al., 2017). This premise is based on requirements of existing laws,



policies and regulations stated above. Relevant ethical-legal concepts were critiqued
and applied to the study under consideration, including notions that “human
vulnerability is intrinsically connected to personal integrity” and that all human beings
are dependent on others at certain times in life (Dhai, 2015, p. 4; Held, 2006).
According to Susan Dodds (2014, p. 183), being “dependent is to be in circumstances
in which one must rely on the care of other[s] to access or secure...needs.” This
necessitates duty bearers to take responsibility for realising these needs, primarily
when they are associated with the violation of rights (Benatar et al., 2003). The failure
of South Africa’s government to secure children’s nutritional rights, despite existing
laws and policies, dating back to 1995, signifies the need for an altered approach to
establishing better operational interventions to ensure the nutrition security of the

country’s most impoverished children (Department of Social Development, 2015).

1.9. Ethics:

The nature of this study did not require ethical clearance, as no research participants
were involved. An ethics waiver from the Human Research Ethics Committee (HREC)

of the University of the Witwatersrand, was granted.

1.10. Research Outcomes:
1.10.1. Recommendations

The research report proposed recommendations for improving the operational
effectiveness of the South African government’s strategies to ensure the nutrition
security of the country’s most impoverished children. These recommendations will be

offered to relevant government authorities for consideration.

1.10.2. Publications

Possible publication in peer-reviewed journals.



1.11. Limitations:

Although various studies on the nutritional status of South African children are
available, follow-up studies are lacking, and the South African Child Gauge is currently
the only existing annual publication. Relevant statistics in this regard are, thus, limited.
Furthermore, a normative study relies entirely on existing empirical evidence and no
new data has been collected. This study is, thus, subject to the typical limitations of

normative work.

1.12. Overview of Study Sections:

Chapter 2 sets out to discuss the nutritional needs of children in early childhood with
specific reference to the crucial first 1,000 days from conception (Motshekga, 2013).
The importance of nutrition security for the most impoverished children in South Africa
is discussed accordingly. The objective of chapter 3 is the analysis of relevant national
and international laws and policies obligating the South African government to ensure
the nutrition security of the country’s impoverished children. Chapter 4 deals with the
ethical elements underpinning the justification of the South African government’s moral
obligation towards their young citizens, with particular reference to the concepts of
needs, vulnerability, and dependence. In chapter 5, Tronto and Fischer’s four phases
of caring are utilised as an ethical framework to assess current nutrition strategies
pertaining to the children of South Africa (Tronto, 1993). Recommendations are also
proposed for the effective implementation of nutrition strategies in response to the
implementation obstacles that were identified by the Department of Planning,
Monitoring, and Evaluation (Khulisa Management Services, 2014). This research

report concludes with chapter 6.
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Chapter 2: The Necessity of Nutrition Security in Early Childhood

2.1. Introduction

Researchers have for years been demonstrating the importance of adequate nutrition
in early childhood (UNICEF, 2015). In this regard, the period from conception to the
age of six years has been found crucial for physical, emotional, and cognitive
development (Motshekga, 2013). The first 1,000 days are especially crucial since it
sets the “foundation and trajectory of a child’s development” (Sanders and Reynolds,
2017, p. 70). This chapter is concerned with the vital importance of nutrition security
during this critical time in accordance with my first research objective: “To articulate

the nutritional needs of children from conception to age six years.”

Furthermore, | will provide an account of the nutritional status of South Africa’s most
impoverished children. The fact that close to four million South African children (63%)
under six years of age live below the upper bound poverty line (below the minimum
financial means to ensure adequate nutrition and fundamental non-food essentials)
illuminates the dire need of the country’s most impoverished children (Hall, Sambu,
Berry, Giese, Almeleh. & Rosa 2016b).

2.2. Nutrition — An Inescapable Biological Need

According to the World Health Organisation (WHO), undernutrition is the most
important precursor for developing ill health and mortality (cited in Kruger et al., 2014).
Undernutrition refers to the consequences following inadequate food consumption and
persistent infections (UNICEF, n.d.). An undernourished child is more exposed to
infections, compromised health and development, stunting, and malnutrition
(Jamieson et al., 2017). Malnutrition contributes to over 60% of childhood deaths in
South African hospitals, which are preventable in the case of secure nutrition (Berry
et al., 2013). It is thus clear that insufficient nutrition is grievously detrimental to a
child’s development and that adequate food is vitally important, especially in early
childhood.
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Brock and Reader (2002) distinguish between basic and non-basic needs by
suggesting that basic needs are those needs that enable people to flourish. Human
flourishing refers to the Greek concept, eudaimonia which is defined as “a sense of
fulfilment that arises from achieving one’s full potential as a human being” (Medical
Dictionary, 2009). Miller interprets fundamental needs as “objective, inescapable,
inevitable, urgent, and universal—needs that, if unmet will result in the harm of
compromised agency” (cited in Rogers et al., 2012). Agency can be defined as one’s
capacity to act with intention (Schlosser, 2015). On Miller's account, fundamental
needs include “nutrition, shelter, bodily integrity, attachment, education, health, and
social participation” (Mackenzie et al., 2014, p. 12). In both instances, these scholars
attempt to communicate the importance of their described needs for the human
condition, which they link to human flourishing and human agency respectively (Brock
and Reader, 2002; Mackenzie et al., 2014). In my opinion, however, associating
nutrition with human flourishing and agency, fails to capture the significance of the
need for human survival and development (Fanzo, 2015). Thus, elaborating on my
opinion, the requirements for obtaining human flourishing and agency are higher order
needs, but since nutrition is necessary for survival, it is one of the most basic of human

needs that ought to be fulfilled.

Considering that malnutrition is recognised as a “key driver of child morbidity and
mortality,” the nutritional needs of children cannot be compared to needs necessary
for human flourishing or human agency (Hall and Sambu, 2016, p.13). | agree with
both the claims of Miller and Brock and Reader in the sense that adequate nutrition
contributes to human flourishing and agency. However, nutrition does not only
contribute to character but is essential for survival (Teays, 2014). The consequences
of malnutrition in early childhood, which is associated with significant harmful
consequences on health, development, productiveness, and premature “deaths for
mothers, infants, and young children” demand a better understanding of the human
need for adequate nutrition (Fanzo, 2015, p. 1). Since nutrition is vital for human
survival, it cannot be viewed in the same light as needs described by Brock and
Reader for flourishing and by Miller for agency (Teays, 2014). McLeod (2014) refers
to universal biological needs as those needs without which all organisms will perish as
opposed to instrumental needs that are utilised for the fulfilment of a certain good.

McLeod’s survival needs are preliminary to instrumental needs since instrumental
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needs cannot exist without the realisation of survival needs and survival needs are
immutable with or without instrumental needs (2014). Adequate nutrition, a survival
need, precedes instrumental needs (e.g. education and opportunities to develop one’s
talents) needed for human flourishing and, therefore, McLeod’s reference to nutrition

as a survival needs is more appropriate (Teays, 2014).

The need for nutrition is an unavoidable need that is directly related to human mortality
and, as such, a cause of inherent vulnerability (Fanzo, 2015; Mackenzie et al., 2014).
We should be able to count on the social and political structures of just societies to
respond to “effects of inherent vulnerabilities, ensuring that their burdens do not fall
disproportionately on the disadvantaged” (Mackenzie et al., 2014, p. 39). The most
impoverished children in South Africa are, however, disproportionately condensed in
impoverished households, therefore, bearing the brunt of malnutrition (Hall et al.,
2016).

Renowned Utilitarian philosopher Peter Singer (1972, p. 231) states in his famous
shallow pond argument;

“If I am walking past a shallow pond and see a child drowning in it, |

ought to wade in and pull the child out. This will mean getting my

clothes muddy, but this is insignificant, while the death of the child

would presumably be a very bad thing.”

Singer’s description of a child in need is strikingly apt to the situation that pertains to
the most impoverished children in South Africa who are starving, quite literally in
certain cases, due to a lack of nutrition security (Ramkissoon, 2017). In Singer’s
example, he is equipped to rescue the child but can choose not to. He establishes that
getting his clothes muddy is insignificant in comparison to the death of a child.
Similarly, the South African government has the capacity and authority to ensure the
nutrition security of the most impoverished children and as such is able to effectuate
the greatest amount of good in dire circumstances (Department of Social
Development, 2015).
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2.3. The Role of Nutrition from Conception and Beyond

Human development is initiated at conception and then followed by critical phases of
developmental plasticity during which the system and organs of the body are
susceptible to its surroundings (Barker and Thornburg, 2013). Apart from some vital
organs such as “the brain, liver and immune system [which] remain plastic after birth,”
phases of developmental plasticity are generally time-bound and primarily occur in
utero (Barker and Thornburg, 2013, p. 512). Adequate nutrition is crucial during
phases of rapid cell differentiation for future cognitive and structural development and
furthermore, in terms of the permanent harmful effects that may result from insufficient
nutrition in these stages (Enesco, Leblond, 1962, Winick, Noble, 1965, Sussman,
1973, Richter, 1961, Dobbing, 1964, 1965, Cravioto, Robles, 1962, 1965, Cravioto et
al., 1976, cited in Sgarbieri and Pacheco, 2017). These authors collectively confirm
the inherent vulnerability associated with the human need for nutrition. Moreover, the
severe exposure to insufficient nutrition during critical phases of development is
striking. Timely interventions to ensure the most beneficial environment for the optimal
development of organs and systems during their respective stages of plasticity is thus

of utmost importance.

Irregularities in the growth of young children are recognised symptoms of
malnourishment (Robinson et al., 2001 cited in Kruger et al., 2014). Malnutrition can
present in a variety of ways, which include presentations of wasting, underweight,
overweight and stunted growth (Ayala and Meier, 2017). Studies conclude that 25%
of South African children under five exhibits stunted growth, a condition characterised
by a very short height to age ratio and is the most common form of malnutrition in
South Africa (Hall et al., 2016). Stunting is a consequence of chronic undernutrition
and related to poverty, inadequate nutrition and a higher risk of persistent infections
(WHO cited in Berry et al., 2013). Stunting is more detrimental for children under 5
years than for older children, predisposing them to severe infection and cognitive
impairment (Sanders and Reynolds, 2017). Long-term effects of stunting in young
children include compromised educational and employment possibilities, and an
increased “risk of obesity, heart disease and diabetes in adolescence and adulthood”
(Sanders and Reynolds, 2017, p. 68).
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Moreover, stunting in children under two years is especially detrimental and potentially
lasting (Sanders and Reynolds, 2017). Undernutrition is also harmful to the
psychological development of a child (Saunders, Smith, and Stroud cited in Kruger et
al., 2014). Undernourished children, for example, often demonstrate problematic
behaviour that may include a poor attention span, apathy, and anxiety (Shashidar and
Grisby cited in Kruger et al., 2014).

The high prevalence of micronutrient deficiencies amongst South African children
living in impoverished communities is another reason for concern, illuminating their
desperate need for nutrition security (Berry et al., 2013). The ubiquity of vitamin A and
iron deficiency increased twofold from 1994 to 2005 (Department of Health, cited in
Department of Women Children and People with Disabilities RSA, 2012). Young
children suffering from iron deficiency anaemia exhibit symptoms that include impaired
cognitive, motor, and social-emotional development (Walker, Wachs, Grantham-
Mcgregor, Black, Nelson, Huffman, Baker-Henningham et al., 2011). The National
Food Consumption Survey (NFCS) demonstrated that approximately 63.6% of
children (1 - 9 years old) were Vitamin A deficient (VAD), while 27.9% of children were
anaemic (DoH, 2013). The principal reason for blindness in children is VAD (WHO,
cited in De-Regil et al., 2013). Moreover, in 2000, approximately 3,000 deaths from
diarrhoea in children (0-4 years) were ascribed to VAD (Steyn et al., cited in Wenhold
and Faber, 2008). The prevalence of zinc deficiency in South Africa children was
45.3% (DoH, 2013). Zinc is vital for physical growth, susceptibility to infection, and
neurobehavioral development (Brown cited in De-Regil et al., 2013). Furthermore, zinc
is essential in stages of accelerated growth and for tissues with rapid cell proliferation,
like the immune system and gastrointestinal tract (De-Regil et al., 2013). Impoverished
South Africans are still subject to under- or non-iodised salt, which predisposes them
to iodine deficiencies (Witten et al., cited in Wenhold and Faber, 2008). lodine
deficiencies in pregnant mothers undermine the growth and development of the foetus,
while persistent deficiencies may cause diminished intelligence quotients (Hendricks,
Goeiman and Hawkridge, 2013). Evidently, the need for nutrition security in early

childhood is vital.

As with other forms of malnutrition, micronutrient deficiency is most detrimental in early

childhood, since adequate amounts of vitamins and minerals are paramount for critical
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developmental periods (Dewey cited in De-Regil et al., 2013). In this regard,
substantial protective effects can be effectuated with exclusive breastfeeding the first
six months, the introduction of complementary feeding at six months, and continued
breastfeeding until two years (Hendricks et al., 2013). In South Africa, only 24% of
infants (4 - 5 months old) are exclusively breastfed, which translates to 76% of infants
being predisposed to unnecessary ill health and mortality (Ghwass and Ahmed, 2011,
DoH cited in Sanders and Reynolds, 2017). Similarly, only 23% of children (6 — 23
months old) meet the subminimum standard of a diet sufficient to avoid significant
health and developmental complications associated with undernutrition, including
stunting (DoH cited in Sanders and Reynolds, 2017). Foods of animal source, such as
eggs, dairy, fish and poultry are rich in vitamin A, vitamin B, iron, zinc, and folate, but

often inaccessible for impoverished households (Wenhold and Faber, 2008).

Malnutrition generally affects the dependent and the vulnerable. Therefore, nutrition
security during early childhood is especially important, as children are entirely reliant
on others to satisfy their nutritional needs (Maleta, 2006). This childhood dependency
renders them particularly vulnerable to the harms of malnutrition (Maleta, 2006).
Nutrition during the intrauterine phase is vitally important, as changes in foetal nutrition
and the endocrine system can result in irreversible structural, physiological, and
metabolic modifications which render the child susceptible to various chronic diseases
in adult life (Wu, Bazer, Cudd and Meinnger, 2004). Thompson observed that the
vulnerability of children involves not only their immediate dependence on others’ care
but also how their future health and wellness depend on the immediate actions or
omissions of those providing such care (Mackenzie et al., 2014). Thompson's
observation is consistent with the long-term consequences of malnutrition including
impaired cognitive development and greater risk for developing non-communicable
diseases later in life (Hoddinott et al. cited in De Pee et al., 2010). In my opinion, these
long-term consequences add to the gravity of the need of South Africa’s most

impoverished children for nutrition security.

2.4. A South African Context

In South Africa, the nearly four million children under the age of six years who are not

members of families with the minimum financial means to ensure sufficient nutrition
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and fundamental non-food essentials, include the majority (63%) of the country’s
young children (Hall et al., 2016). The consequences of malnutrition are thus a reality
for most of an entire generation. The Food and Agricultural Organisation (FAO) of the
United Nations defines nutrition security as a condition that allows “secure access to
an appropriately nutritious diet, coupled with a sanitary environment, adequate health
services, and care to ensure a healthy active life for all households members” (FAO
cited in Ayala and Meier, 2017, p. 3). The majority of the country’s children, however,
live in households that are financially deprived and often situated in rural settings,
exposed to detrimental conditions such as, poor sanitation, inadequate water supply,
and insufficient health care (Sanders and Reynolds, 2017). Considering the FAO’s
definition, the most impoverished children are thus deprived of every aspect necessary

to establish nutrition security.

According to Sanders and Reynolds (2017), South African children under five die
overwhelmingly of complications such as preterm birth, low birth weight, and
preventable communicable diseases. Undernutrition contributes to all these deaths
and immediate causes, such as inadequate nutrition and illness reciprocally augment
each other (Sanders and Reynolds, 2017). The child healthcare Problem Identification
Programme (PIP) of South Africa demonstrated that 65% of children who died in 2012-
2013 had weights below the norm, nearly 30% were severely malnourished, and an
additional 29% were underweight (Stephen, 2016). Extreme malnutrition contributes
overwhelmingly to the mortality of South African children 1-5 years of age at 42%, and
29.8% to children younger than a year (Stephen, 2016). The most pressing causative
factors associated with these statistics are nutritional insecurity, inadequate care,
including insufficient breastfeeding, contaminated environments, and poor hygiene
(Sanders and Reynolds, 2017). The association between malnutrition and under-five
mortality accentuates the dire need of South Africa’s most impoverished children for

nutrition security.

Adequate nutrition has been demonstrated as vital for childhood development and
survival, rendering children particularly vulnerable to malnutrition (Schroeder and
Brown, 1994). Access to nutritious food is thus crucial. However, 13% of South African
children reported hunger in 2015, while food insecurity remains prevalent in nearly

25% of households despite the country’s usual surplus in food production (Jamieson
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et al., 2017). Philosopher Peter Singer (1972, p. 239) believes “whatever a man has
in superabundance is owed, of natural right, to the poor for their sustenance.” In my
opinion, a country that produces a surplus of food ought to provide for the nutritional
needs of their impoverished young. Although the monthly CSG of R400 per child is an
important poverty buffer, grant increases are not consistent with food price inflation
and are insufficient for remediating malnutrition (South African Social Security Agency,
2018; Sanders and Reynolds, 2017). Statistics from 2011 demonstrated that 28.9% of
children lived in households without enough money to buy food, 24% skipped meals,
and 28% had little dietary diversity because of insufficient food in the house (DSD,
2015).

The risk of harm associated with malnutrition can be deterred with access to adequate
nutrition, but the inherent vulnerability will become more pronounced in the absence
of nutrition security (Victor and Zikhali, 2018). For South Africa’s most impoverished
children, this intrinsic vulnerability is accentuated by societal circumstances, the most
imminent of which is extreme poverty, underpinned by social injustice, emanating from
historical, political practices of discrimination (Rogers, 2014). According to Dodds,
being “dependent is to be in circumstances in which one must rely on the care of
other[s] to access or secure...needs” (2014, p. 183). In the absence of responsible
others, these innately dependent children who are physically vulnerable to the harms
of malnutrition will “suffer extreme privation or die” (Fineman cited in Dodds, 2014, p.
184). Circumstances associated with the poverty these children were born into is the
cause of their extraordinary vulnerability to malnutrition and subsequent dependence
on others to meet their nutritional needs (Hall, Nannan and Sambu, 2017). Such
extraordinary vulnerability demands ethical responses (Rendtorff cited in Rogers et
al., 2012). In my opinion, ethical responses from the South African government are

necessary to ensure the nutrition security of these vulnerable children.

2.5. Conclusion

Early childhood, especially the first 1000 days starting from conception are considered
vital for immediate and future health and development (Motshekga, 2013). This critical
period provides the perfect opportunity for pivotal interventions to secure nutritional

security for the most impoverished children, who are deprived of adequate nutrition
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(UNICEF, 2017). The absence of nutrition security may be related to accessibility or
availability and is associated with insufficient nutrient consumption and higher degrees
of stunting (Wenhold and Faber, 2008). Adequate nutrition is a biological need,
necessary for the growth, development and survival of all human beings (Action
Against Hunger, 2010). Poverty, inequality, and subsequent poor living conditions,
however, ensure that the majority of young South African children are especially
vulnerable to malnutrition and dependent on the government to meet their nutritional

needs (Rogers et al., 2012).

While the vital need for nutrition security in early childhood has been demonstrated,
the legal obligation of the South African government to respond to the nutritional needs
of the country’s most impoverished children has not yet been examined. The following
chapter will review the relevant local and international laws that pertain to childhood

nutrition.
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Chapter 3: Child Nutrition in South Africa: A Human Rights and Legal
Perspective

3.1. Introduction:

In South Africa, malnutrition continues to play a key role in under-five mortality and
remains a serious health and development concern (Department of Social
Development, 2015). The South African Constitution, 1996, is internationally
acclaimed especially regarding its recognition of basic human rights (Brand South
Africa, 2014). Section (7)(1) of the Constitution acknowledges the Bill of Rights as “a
cornerstone of democracy” (Constitution of the Republic of South Africa, 1996).
Provisions in the Constitution through sections 27(1) and 28(1)(c) grant all children the
right to nutrition. Furthermore, pertinent laws, policies, and regulatory systems require
the necessary nutrition and associated healthcare interventions to ensure this right
(Khulisa Management Services, 2014). In this regard, international law includes the
UNCRC while regional law includes the African Charter on the Rights and Welfare of
the Child (ACRWC) which were ratified by South Africa in 1995 and 2000 respectively
(Gray and Vawda, 2016). Access to adequate nutrition is thus a human right for all
South African children irrespective of socio-economic status, and the government is
legally obligated to fulfil this right (Jamieson et al., 2017). This chapter provides an
overview of the significant human rights and relevant legal documents on child
nutrition, in line with research objective 2; “To critically analyse relevant laws, policies,
and regulations that oblige the government to ensure the nutrition security of South

African children.”

3.2. An Introduction to Human Rights:

The International Bill of Rights, the United Nations Charter, 1945, the Universal
Declaration of Human Rights (UDHR), 1948, and the International Covenant on Civil
and Political Rights, 1966, emerged in response to universal condemnation of human
subjugation and exploitation which necessitated the establishment of international law
(Benatar, 1998). Fundamental to the substance of human rights are the entities of
respect, dignity, and equality (Dziva, Bhebhe and Maphosa, 2014). South Africa,

during apartheid, a system that discriminated against people according to race, placed
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egoistic concerns above regard for human dignity and human rights and declined the
UDHR which effectively delayed their progress towards achieving democracy
(Benatar, 1998). The first draft of the Bill of Rights for a democratic South Africa was
formulated in 1988 by authors who were themselves vulnerable under the inhumane
practices of apartheid (Council for the Advancement of the South African Constitution
[CASAC], 2013). As such it is not surprising that the Bill has the vulnerable at heart
and is therefore internationally acclaimed. In my opinion, the importance of the advent
of human rights for all South Africans and in particular for vulnerable children is
proclaimed in the words of Justice Albie Sachs:
“...the system was so profound, so pervasive, so dominating....We

were fighting for humanity, for people, for liberty....” (CASAC, 2013).

Human rights refer to those rights that all human beings are entitled to by virtue of
being human (Dziva et al., 2014). The concept of human rights, which promote human
dignity and have the capacity to surpass socio-economic status, gender, age, religion,
and national borders, are increasingly recognised, as the benchmark of civilisation

(Donnelly in, Benatar, Daar and Singer, 2003).

3.3. Protecting Vulnerable Children:

Although human rights are universal and are built on the principles of respect, human
dignity, and equality, discrimination and disrespect of people’s basic human rights are
highly prevalent (Meer cited in Benatar, 1998). Those at increased risk of bias and
exploitation are known as vulnerable groups, and special precautions are necessary
to safeguard their rights (Reichert, 2006). The reality of inequality and injustice that
are naturally a part of life implies that some people are more vulnerable than others
and therefore the equal application of human rights for all people is unrealistic as it will
inevitably preserve injustices (Wormer cited in Reichert, 2006). According to a South
African activist, there are vast differences between the social determinants that dictate
the lives and distribution of rights for children born in African townships and those born
in white suburbs (Meer cited in Benatar, 1998). It is thus important to be cognizant of
these inequalities in the application of nutritional rights for South Africa’s most
impoverished children. The socio-economic circumstances of 63% of South Africa’s

young children who live in the 40% poorest households render them nutritionally
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insecure and vulnerable to malnutrition (Hall et al., 2016). Since young children have
special nutritional needs, are more susceptible to infections, and at increased risk of
harm and exploitation, these impoverished children are especially vulnerable to their
poor living conditions and the significant harms associated with malnutrition (Hall et
al., 2016). Accordingly, South Africa’s most impoverished children are due special
protection to guard against the violation of their nutritional rights

3.4. Safeguarding Nutrition Security for South Africa’s Most Impoverished
Children:

Local, regional, and international recognition of children’s rights obliges the
government of South Africa to provide the country’s impoverished children access to
adequate nutrition (Ramkissoon, 2017). The following section analyses pertinent

documents about the nutritional rights of South African children.

3.4.1. International Provisions:
3.4.1.1. Pertinent International Documents.

The nutritional rights of all South Africans including children are provided for in the
UDHR and the International Covenant on Economic, Social, and Cultural Rights
(ICESCR) which was ratified by the government in 2015 (Right to Education, 2015).
These documents were fundamental to the normative foundation of international
legislation which initiated the recognition of interrelated rights applicable to food,
health, living conditions, and wellbeing (Ayala and Meier, 2017). The connection
between said rights is particularly important for the most impoverished children in
South Africa whose poor living conditions and exposure to infections intensifies the
risk of malnutrition and related harms that they are exposed to (Jamieson et al., 2017).
The International Bill, therefore, provides a global instrument to promote social justice
and to ensure these children’s access to nutrition security by addressing the
interrelatedness of rights associated with such access (Ayala and Meier, 2017). The
UNCRC is considered the most comprehensive human rights treaty, covering
practically all child-related human rights (Save the Children UK, 2006). The treaty
acknowledges the inherent vulnerability and developmental fragility of children, stating

in its preamble: “...the child, because of his physical and mental maturity, needs
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special safeguards and care, including appropriate legal protection, before as well as
after birth” (United Nations, 1989, p. 1). | regard this acknowledgement in the UNCRC

significant as it proclaims the crux of children’s vulnerability and dependence which

necessitates special care and safeguards in all matters concerning their wellbeing.
The UNCRC was ratified by the South African government in 1995 (Abrahms and

Matthews, 2011). These pertinent international documents which safeguard the

nutritional rights of South Africa’s most impoverished children are illustrated in Table

1.

Table 1: Provisions in the UDHR, ICESCR and UNCRC:

children’s nutrition

rights.
The UDHR The ICESCR The UNCRC
Article 25(1): Article 11 recognises | Article 24 recognises:

“Everyone has the right to a
standard of living adequate
for the health and wellbeing
of himself and of his family,
including food...and the right
to security in the event
of...lack of livelihood in
circumstances beyond his

control.”

everyone’s right to:
“1. ...an adequate standard of
living...including
food and...the

improvement of

adequate
continuous
living
conditions. The States Parties
will take appropriate steps to
ensure the realisation of this
right...”

“2. ...be free from hunger...”

Article 12 everyone’s right to:
“1. ...the highest attainable
and

standard of physical

mental health.

“1. ...the right of the child
to...the
standard of health.

highest attainable
2. States Parties shall pursue
full implementation of this right
and in particular, shall take
appropriate measures:

c) To combat disease and
malnutrition, through inter
alia...provision of adequate
nutritious foods and clean
drinking water, taking into
consideration the dangers and
risks of environmental
pollution;”

Article 27 recognises:

“1. ...the right of every child to
a standard of living adequate
for...

physical, mental,
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2. ..steps...by the States
Parties...to achieve the full
realisation of this right shall
include those necessary for:
(a)...reduction...of infant
mortality and...healthy
development of the child;

(b) The improvement of all
aspects of environmental and

industrial hygiene;”

spiritual and social
development.
2. ...parent(s) or others

responsible for the child have
the primary responsibility to
secure, within their abilities
and financial capacities, the
conditions...necessary for the
child’s development.

3. States Parties...within their
means, shall take appropriate
measures to assist parents
and others responsible for the
child to implement this right
and shall in case of need
provide material assistance
and support, particularly with

regard to nutrition...”
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3.4.1.2. The International Covenant on Economic, Social and Cultural
Rights (ICESCR).

Although a considerable number of international mechanisms address the right to
food, the ICESCR’s approach is considered the most explicit and extensive (UN
Economic and Social Council [ECOSOC], 1999). While both the UDHR and ICESCR
provide for everyone’s right to an adequate standard of living including food, article 11
in the ICESCR specifically mentions “adequate food” as part of this right and
recognises everyone’s right to “be free from hunger’ (ECOSOC, 1999). | regard as
significant the reference to ‘adequate food,” not merely ‘food’, as it suggests a
subminimum standard of what a right to food ought to entail. The Committee on
Economic, Social, and Cultural Rights (CESCR) in general comment no 12 of article
11, states that food availability in satisfactory quantities and qualities for meeting the

nutritional needs of people are central to the right to adequate food (ECOSOC, 1999).




This statement is crucial for the realisation of nutrition security for impoverished
children in South Africa, who are subject to severe malnutrition (Harper, 2016). The
committee affirms that dietary needs imply a variety of nutritious elements necessary
for “physical and mental growth, development and maintenance, and physical activity
that are in compliance with human physiological needs...” (ECOSOC, 1999).
Adequate nutrition in early childhood is vital for physical, emotional, and cognitive
development, in particular, the first 1000 days from conception which sets the tone for
future health, development, and achievement (Motshekga, 2013). The committee’s
affirmation thus confronts the lack of nutrition security for South Africa’s impoverished

children head-on, when stressing their human right to adequate nutrition.

Article 12(1) of the ICESCR, recognises everyone’s right to the highest possible
standard of physical and mental health, and while nutrition is not directly mentioned,
the achievement of this right is dependent on access to adequate food (Nurliyana,
Shariff, Taib, Gan, and Tan, 2016). Since good health is dependent on various factors
including one’s biological makeup, the government cannot ensure that all citizens will
be healthy (United Nations and World Health Organisation, 2008). The right to the
highest attainable standard of physical and mental health as stipulated in the ICESCR,
however, obliges governments to ensure that all have access to an array of resources,
services, and conditions that are necessary for realising this right (UN and WHO,
2008). Furthermore, governments are obliged to immediately take all the necessary
steps within its means to realise this right (UN and WHO, 2008). According to the
Department of Agriculture, Forestry, and Fisheries, South Africa is food secure at a
national level, self-sufficient in the production of most major agricultural products, and
can import if necessary (Du Toit, 2011). Considering that South Africa can implement
crucial child nutrition interventions, the government is obliged to provide nutrition
security for the country’s impoverished children without delay (Gray and Vawda,
2016).

Article 12(2) of the ICESCR obliges the South African government to take the
necessary steps to reduce infant mortality and to ensure the healthy development of
children, thereby addressing malnutrition which is a primal driver of child morbidity and
mortality in South Africa (Hall and Sambu 2016). According to general comment no 12

on article 11 of the ICESCR, the right to adequate food is inseparable from human
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dignity, essential for the realisation of other human rights, and inextricably linked to
social justice (ECOSOC, 1999). The inextricable link to social justice is visible in the
context of South Africa’s most impoverished children who are denied their nutritional
rights because of social injustices stemming from the legacy of apartheid and
perpetuated by the post-transition democratic government’s failure to implement social
justice policies to relieve suffering for all. (Victor and Zikhali, 2018). As stated by
Azétsop and Joy, the violation of children’s rights to adequate food, not only attests to
the social injustice that they are subject to but also reflects on the South African
government’s inability to execute their obligations as “public health protector and social
justice promoter” (2013, p. 5). The duty of justice in the context of these children entails
providing them with adequate food or the means to have access to adequate food
(Powers and Faden cited in Azétsop and Joy, 2013). The principle of non-maleficence
which is the moral obligation not to inflict harm or evil is often found in tandem with the
principle of beneficence which entails the prevention or removal of evil or harm and
doing or promoting good (Childress and Beauchamp, 1994). The realisation of societal
justice includes the moral duty to remediate social evils that threaten human survival
irrespective of who caused them, therefore, honouring both the principles of non-
maleficence and beneficence are necessary (Azétsop and Joy, 2013). The CESCR,
in general comment no 12, makes provision for the South African government to
promote social justice, and thereby access to adequate food by stating that special
attention and sometimes priority considerations may be required by certain vulnerable
groups or individuals and in particular by those that are markedly “impoverished
[and]...physically vulnerable, such as infants and young children,” (ECOSOC, 1999).
In my opinion, article 11, in conjunction with general comment no. 12, effectively
confront the barriers depriving South Africa’s most impoverished children of nutrition
security viz. access to adequate nutrition, social injustice, and economic and physical

vulnerability.

3.4.1.3. The UN Convention on the Rights of the Child.

The 1924 Geneva Declaration of the Rights of the Child (DRC) emerged in recognition
of children’s need for special protection following the horrors of World War 1
(Humanium, n.d. a). The UN originated after WW2 and acquired the Geneva DRC in
1946. However, following the adoption of the UDHR in 1948, the need was identified
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to expand the DRC, subsequently giving rise to a new DRC which the UN General
Assembly adopted in 1959 (Humanium, n.d. b). The inherent vulnerability of children
and their need for special care are recognised in the 1924 DRC, 1958 DRC, UDHR,
International Covenant on Civil and Political Rights, ICESCR, and other mechanisms
associated with child welfare (UN General Assembly, 1989). In response to this
recognition, the UN adopted the CRC in 1989 (Reichert, 2006). Building on the very
first DRC, the UNCRC affirms that the child’s best interest is of paramount importance
(UN, 1989).

Severely impoverished children in South Africa, because of malnutrition, poor living
conditions, and poor access to adequate water, healthcare, and sanitation are
overwhelmingly burdened with ill health (Nannan, 2017). Over and above the resultant
compromise of their nutrition and health, inadequate sanitation is an insult to a child’s
dignity, yet “4.4 million children still use unventilated pit latrines or buckets,” while
nearly 6 million are denied the right, to on-site water that is safe for human
consumption (Hall and Sambu, 2017a, p. 130). Accordingly, these children’s rights to
adequate nutrition and the related rights necessary for ensuring proper nutrition are
violated and subsequently they are also deprived of their right to the highest attainable
standard of health as required in the ICESCR for all, and in article 24(1) of the UNCRC
for the child specifically (UN, 1989). The vital need for adequate nutrition in early
childhood for optimal physical, cognitive and, socio-emotional development has been
argued. It follows naturally then that nutrition security precedes realising children’s
right to a standard of living that allows optimal physical, mental, spiritual, and social
development as stipulated in article 27(1). Article 27(2) states that parents or other
caregivers are primarily responsible for securing this right of the child. Although the
involvement of parents in the upbringing of their children is of utmost importance,
Article 27(2) is by no means granting the South African government an escape route
to evade their legal obligation towards impoverished children (Chirwa, 2009). Article

27(3) obliges the government to assist with the implementation of this right.

Moreover, through Article 27(3), the government is legally bound to provide material
assistance where needed, and nutrition is explicitly stated in this regard. Considerable
inequality and extreme poverty ensure that many South Africans are unable to

adequately provide for their children (Delany, Grinspun and Nyokangi, 2016). The
27



UNCRC thus obliges the South African government in unambiguous terms to provide
these children with access to nutritional security.

3.4.2. Regional Provisions
3.4.2.1. Pertinent Regional Documents.

The most pertinent regional documents safeguarding the nutritional rights of South
Africa’s children include the African (Banjul) Charter on Human and People’s Rights
and the ACRWC, which were ratified by the government in 1996 and 2000 respectively
(African Commission on Human and Peoples’ Rights, n.d.) The relevant provisions of

these charters are illustrated in Table 2.

Table 2: Provisions in the Banjul Charter and the ACRWC: children’s nutritional

rights.
The Banjul Charter The ACRWC
Article 4: Article 5:

‘Human beings are inviolable. Every | “1.“1. Every child has an inherent right to
human being shall be entitled to respect | life.

for his life..." 2. States Parties...shall ensure, to the
maximum extent possible the survival,

protection, and development of the

child.”
Article 16: Article 14:
“1. ...the right to enjoy the best attainable | “1. ...the right to enjoy the best attainable
state state of physical, mental and spiritual
of physical and mental health. health. States Parties...shall undertake

2. States parties...shall take the |to pursue the full implementation of this

necessary
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measures to protect the health of their

people...”

right and in particular, shall take
measures:

(a) to reduce infant and child mortality
rate;

(c) ...ensure the provision of adequate
nutrition and safe drinking water;

(d)
malnutrition...
(h)

knowledge of child health and nutrition,
the

...combat disease and

...ensure...the wuse of basic

advantages of breastfeeding,

hygiene, and environmental sanitation

”

Article 22:

“1. ...the right to...economic, social and
cultural development...

2. States...have the duty to ensure the
exercise

of the right to development.”

Article 20:

“2. States Parties...shall [within their
means take] ...all appropriate measures;
(a) to assist parents and other persons
responsible for the child and in case of
need provide material assistance and
support ...particularly with regard to

nutrition...”

3.4.2.2. The African (Banjul) Charter on Human and People’s Rights.

The Banjul charter does not explicitly mention the right to food, but the African

Commission on Human and People’s Rights argue that the right to food is implicitly

included in the charter’s provisions for the rights to life (article 14), health (Article 16),

and development (Article 22) (African Commission on Human and People’s Rights
[ACHPR], 2001). Similar to the ICESCR, the Commission reiterates that the right to

food is inextricably linked to other essential rights, such as the rights to health and

education (ACHPR, 2001).
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3.4.2.3. The African Charter on the Rights and Welfare of the Child
(ACRWC).

Considering the necessity of adequate nutrition for survival, the right to life (article 5),
at the outset already implies the child’s right to adequate nutrition (Black et al., 2013).
Moreover the charter directly addresses the child’s right to adequate nutrition in article
14, taking the plight of the child’s nutritional right a step further than the ICESCR’s
reference to adequate food (Chirwa, 2009). The word nutrition is associated with the
scientific language used in the healthcare arena and is concerned with “nourishment,
food composition, dietary requirements, nutrients” and the body’s utilisation of these
nutrients (Chirwa, 2009, p. 10). The charter thus exemplifies the necessity for nutrition
that must be adequate to ensure the child’s right to the highest attainable physical,
mental, and spiritual health which exceeds the rights to life and survival. Article
14(2)(a) like article 12(2)(a) in the ICESCR, obliges governments to take the
necessary measures to reduce childhood mortality, thereby reiterating the necessity

of nutrition security in early childhood.

Furthermore, Article 14(2)(c) and (d), as in the UNCRC 24(2)(c) oblige the government
of South Africa to ensure that all children in the country have access to adequate
nutrition and drinking water and to combat malnutrition. The fulfilment of these rights
is thus directly related to the establishment of nutrition security for impoverished
children. Also, provision is made through article 14(2)(h) for the education of relevant
parties in communities regarding the importance of childhood nutrition, breastfeeding,
and adequate hygiene (OAU, 1990). Article 20, similar to article 27 of the UNCRC,
states parents’ primary responsibility for the care of their children but obliges
governments to provide material assistance and support where needed, with specific
reference to nutrition (OAU, 1990).

3.4.3. Local Provisions:

International human rights laws serve as statements of aspiration for the recognition
of human rights and have been fundamental in the formulation of numerous
Constitutions and Bills of Rights globally (Benatar, 1998). The Constitution of South

Africa’s recognition of children’s nutritional rights in accordance with discussed
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international and regional laws gives formal recognition of these rights which is
fundamental for their enactment (Save the Children UK, 2006). The socio-economic
rights of all South Africans including children are recognised in the South African
Constitution, “the highest law of the land,” which includes nutritional rights (Delany et
al., 2016). In addition, the Children’s Act No. 38 of 2005, sets out to ensure that
children’s rights as provided for in the Constitution and International law are realised
(Jamieson and Lake, 2013). The Act allows for various child-related social services,
such as ECD programmes and drop-in centres to inter alia, promote children’s
nutritional rights (Berry, Jamieson and James, 2011). Table 3 highlights essential local

provisions pertaining to children’s nutritional rights.

Table 3: Provisions in the Constitution and Children’s Act: children’s nutrition.

The Constitution of the Republic of

South Africa (1996) The Children’s Act No. 38 of 2005

Section 27

Grants everyone the right to:
“(1)(b) sufficient food and water”
“(1)(c) social security, including, if
they are unable to support
themselves and their dependents,

appropriate social assistance.”

Section 28
Grants every child the right to:

“(1)(c)

health care services and social

to basic nutrition...basic

services...
(2) A child’s best interests are of
paramount

importance in every

matter concerning the child.”

Section 9

“Best interests of child paramount.
—In all matters concerning the
care,

protection and wellbeing of a
child...”

National norms and standards for
partial care—Section 79(h) and for
drop-in centres—Section 216(e):
“a hygienic area for the preparation
of

food for the children.”

the ECD
programmes Section 93 and, the

For provision  of
provision of prevention and early
intervention
Section 146:

programmes—
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“(4) ...funding...must be
prioritised—

(@ ...where families lack the
means of

providing proper...food and other
basic

necessities of life to their children;”

Section 213

“(2) A drop-in centre must
offer...basic

services: [such as] (a) Provision of
food”

Section 305

“(4) A person who is legally liable to
maintain a child is guilty of an
offence if that person, while able to
do so, fails to provide the child with

adequate food...”

3.4.3.1. The Constitution of South Africa and relevant case law.

Section 27 confronts both financial and physical barriers that may deprive people of
their right to access sufficient food by obligating the government to provide assistance
where needed (South African Human Rights Commission, 2000). As such, the
physical vulnerability of childhood and the socio-economic status of South Africa’s
impoverished children are addressed and should therefore not deprive them of their
right to nutrition. Since South Africa is considered food secure as a country, section
27(2) obliges the government to take all reasonable steps to ensure nutrition security
for the most impoverished children (Pereira and Drimie, 2016). Section 28 is dedicated
to the child in its entirety and grants children the right to basic nutrition, which unlike

section 27 is not subject to progressive realisation. Certain human rights viz. non-
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derogable rights are internationally recognised as so fundamental that they may not
be set aside under any circumstances, and although the right to nutrition is not
explicitly stated as such, the right to life is recognised as inalienable (Currie, n.d). In
South Africa, malnutrition remains a principal driver of under-five mortality (DSD,
2015). Accordingly, it is paramount that the South African government provide
impoverished children access to nutrition security as a prerequisite for realising their

non-derogable right to life.

South Africa’s Constitutional Court affirmed that the UNCRC's principles; “survival,
development, and protection,” should guide all policy related to children (S v M [Centre
for Child Law as amicus curiae] cited in, Jamieson et al., 2017, p. 20). Although the
Constitution does not categorically include rights to survival and development, it grants
the rights to life (section 11), dignity (section 10) equality (section 9) and education
(section 29), which are necessary for survival and development -all of which are
dependent on adequate nutrition (Jamieson et al., 2017). Human rights place
irrevocable obligations on the government, therefore linking the UN SDG to
constitutional rights allows society to hold the South African government liable to fulfil
these goals (Jamieson et al., 2017). The UN Development Programme (UNDP)’s
SDGs provide the opportunity to address critical challenges under the guidance of the
UN development agency (UN Development Programme, 2017). Goal 2, of the SDG;
“‘End hunger, achieve food security and improved nutrition, and promote sustainable
agriculture,” is directly related to the children’s nutritional needs, whereas, goal 1; “End
poverty in all its forms everywhere,” goal 3; “Ensure healthy lives and promote
wellbeing for all...,” and goal 10; “Reduce inequality...” are interrelated (Jamieson et
al., 2017, p. 31). Goal 2 can be conclusively linked to nutritional rights, in sections 27
and 28 of the Constitution. Goals 1, 3 and 10 can similarly be linked to the rights in
sections 11, 9, 27(a), 10, and once again, sections 27(b) and 28(c) (Constitution of the
Republic of South Africa, 1996).

Section 28(2) affirms that the best interest of the child is of paramount importance.
According to the SAHRC, however, South Africa is failing to act in the child’s best
interest (2017). An example of the gross violation of children’s rights is seen in the
tragic case of Michael Komape, a 5-year-old boy who lost his life after falling into a pit

latrine at his school and subsequently drowned in a mass of human faeces (Toxopeus,
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2018). The court ruled that sections 9, 10, 11, 24, 28 and 29 of the Constitution had
been violated, yet merely ordered a structural interdict obliging the state to install
sanitary facilities at rural schools in the Limpopo province (Komape and Others v
Minister of Basic Education [2018] ZALMPPHC 18, 2018). This ruling is especially
disturbing considering the court evidence which revealed that a human rights
organisation approached the Limpopo Department of Education and the National
Department of Education regarding the poor sanitary facilities at rural schools two
years prior to the event that cost the young boy’s life (Komape and Others v Minister
of Basic Education, 2018). Evidence also revealed that funds allocated specifically for
sanitation facilities at schools had not been utilised (Komape and Others v Minister of
Basic Education, 2018). Moreover, in 2018 another young life was lost at a school in
the Eastern Cape when a 5-year-old girl suffered the same fate as Komape four years
earlier (Etheridge, 2018). It is thus clear that the government of South Africa is

oblivious concerning their legal obligation to ensure the best interests of the child.

3.4.3.2. The Children’s Act.

Section 9 of the Act reiterates the all-important stipulation included in all pertinent
documents concerning the rights of a child viz. the child’'s best interests are of
paramount importance in all matters concerning the wellbeing of the child. Like Section
27 of the Constitution, provisions are made through sections 93 and 146 to address
the financial barriers depriving impoverished children of adequate nutrition.
Furthermore, | regard the inclusion of proper food under section 146 significant, as it
signifies the Act’s recognition of the significance of adequate food for the developing
child. Sections 79(h) and 216(e) provides for an environment that is conducive for the
preparation of food that children are provided with, while section 213 acknowledges
the provision of food as a basic service of drop-in centres, which are facilities that
provide essential services for meeting the developmental needs of vulnerable children
(Republic of South Africa, 2004). Also, the Act in section 305 recognises the failure to
provide a child with adequate 