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Since no concise analysis of the subject uppears to have
been undertaken praviously, research should be useful in
establishing how the problem of managing risk in property
developments is tackled on a day to day basis by
operators in the property market,

Limitations

There is a dearth of literature dealing with the format of
this type of contract which means that the researcher is
working in fairly "uncharfed waters",

The unprecedented duration of the recent recession (1988
to 1894) has re-uced the number of property developers
active In the markset which has consequently reduced the
s(ze of the sample for analysis.

The large oapital cost of typical property development
projects and the compelition betwsen developers for
schemas, together with a nead for confidentiallty, resulted
In players in the industry being retlcent as far as
answerlng guestions was concernad. Many developmant
agreements contaln an entrenched confidentiality clause
which legally precludes the signatories from divulging any
of the contents of the document te outside parties. This
prasented a problem In obtalning access te the more
current agreemenrts. Also, it was possibly seen to be
strategleally or tactically disadvantagsous to "show one's
hand" by disclosing the agreement usually used by an
organisation to regulate the development process, Often

the time pressure to sign such an agreement works in

favour of the drafting signatory and this element of
surprise would be lost if the patricular agreement wars too
readily available to other operators In the property
development Industry,
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The practicalities of enforcing rlghts arising out of development
agreements are examined and it Is an objective of the research that
findings be produced to allow a checklist to be put forward for use
by partiss to property development projects. This would enable
them to draft development agreements more effectively which in
turn should enable them to manage the risks Inherent in property
developmant more efficiently.

The above objectives will be achleved by drawing on the writer's
personal expertence, through an examination of relevant literature
on the subject and by means of a market survey, The survey, or
field-work, takes the form of a yuestionnaire which was conducted
by fax and by telephonie contact wherever possible.

Roasens for the research and possible limitations fo the
project

121, Reasons

Risks In properly development are substantial and have
significant financlal consequences. They are expetienced
by all the players including the purchaser/owner, finangier,
devaloper, contractor and members of the professional
team (e.9. architects, engineers, quantiy surveyors, town
planners and attorneys).

The extent to which these risks can he controlled and
equitably distributed through the agency of the
development agreement has not heen specifically
explored in any of the literature examined by the writer,

in view of the wide divarsity of participants in the property
industry, partioularly those involved in property
development, and because of the large capital cost of
most property development projacts with the concomltant
high level of financlal risk, any contract which assists In
managing that risk should be of interest to the industry.

‘ "t



Page 1

Chapter 1.
Introduction

151'

Statement of the Issue belnyg investigated and of the overali
objectives of the research report

The property development process Is a complex one dependent
upon the co-operation and co-ordination of many parlicipants and
upoh the timeous flow of rights, skills, materials and money.

The process glves rise to numerous and varled risks which affect all
participants In the process to some extent, These risks rangs from
the impact of a delay arising from the simple non-delivery of
materals to the more serious liability for the cost of rectifying
struclural defects in & building or the forfelt of devalopment profits
due ta an Inability to let the development as promised.

It Is the right and natural Instinet of all players in the development
process o limit and attempt to avold bearing responsibility for any
unnecessary risks to which they might be exposed.

The lssue investigated is thus the effectiveness of the proporty
dovolopment agroemont as a tool in managing tha risks
inherent In the proporty development process.

The research first examings the nature and extent of the risks
generated by the property development process and the usual
apportionment of llability for those risks among the varlous parties
to a property developmant wroject.

It then assesses haw rleks may be shifted between the variuus
slgnatorles to a development agreement and examines how widely
this form of contract is used by the Industry at the moment,

The report gauges the property Indusiry's perception of the
neoessity and usefulness of the development agreement and its
application to individual respandents’ businesses,
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Abstract

This research report analyses the effectiveness of the property
development agreement as a tool in managing he risks inherent in the
property develonment process. It incorporates an examination of a sample
property development agrsement and draws conclusions from market
rasearch conductad by means of a questionnaire,

In Chapter 1 the properly development agreement is defined. The
recessity for such an agreemani is examined in Chapter 2 by identifying
and describing the various stages of the properly development process
and by establishing the risks Inherent in each stage.

Chapter 3 comprises a critical review of a typical existing development
agreement. In this chapter a distinction s drawn between the "standard"
clauses and those "essential" clauses which are Instrumental in the
allocation of the risks in properly deveiopment, The agreement is then
evaluated as a risk management tool and the ancillary topics of
establishing those parties protected by and those left valnerable by the
agreement, the effacts of the power and relatlve positions of strength of
the signatories and the enforcement of thu rights arlsing out of property
development agreements are explored, Finally, this chapter looks at some
typical shortcomings of develepment agreements.

The methodology behind the market survey is expléined in Chapter 4, the
responses of the sample of 50 property industry operators are analysed
and conclusions are drawn from the answers to the questions posed.

Chapter 6 concludes that property development agreements do exist, are
necessary and are useful in creafing certainty with regard to rights and
obligations flowing from the property development process and that they
are valuable In ensuring that risks are allocated as the parfies intended
they should he,

This chapter also contains a checklist of items to be aware of when
drafiing a property development agresment and dstalls some
racommendations for possible further studies in this fleld.
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Stage 1. - Concept/feasibllity

Projecte often begin with an idea generated by a
develoger or property broker as & result of his Intimate
working knowledge of a particular location, A broker
whose daily business extends over a defingd geographic
location: may be aware that a major lease on some old
premiges Is about to explre, or that a piece of land is due
to ba auctionad off by the State or out of an insolvert or
decaased estate,

Thie hroker would also be aware of any increaw ng
demand for a speciflc sort of premises in the area,
Premises may be either commercial (offices), industrial or
retail or even resldential,

On the other band .2 may have had an enquiry from a
gompany seeking office space in a partioular area or a
mantifacturing concern looking for a factory on a specific
site. He may have ldentifled a shortage of rental
accommodation in & suburb and sense a demand for
apariments to rent,

Tha developer could just as easily be a landowner who
recoglises that his suburb Is belng rezoned for offices, or
a town planner, architect or quentity surveyor who in the
course of his businass identifies an opportunity to change
or Improve the usage of ~ progerty which includes land
and any buildings or Improvements which might exist on
that land.

The concepts described abave are all of a speculative
nature ahd it should be borme In mind that there Is a whole
range of properly development projucts which are not
speculative and consequerntly only axperience a Hmited
segment of the full spectrum of risks f st would be
generated by a speculative development project.
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"Commitment" refers to the undertaking to provide lettable speice
of & particular quality to a specific tenant for occupation on an
agreed date,

"Implementation” is the prolect management and construction
phase of the scheme which caries a significant portion of the
overall risk in the project, Once construction has commenced it Is
far harder for the developer to restructure the scheme and hio wil
be focusing on the timaous completion of the project, the quality of
the bullding work and ensuring that the construction comes In
undar budget,

Many of the risks attaching to this stage such as "extrome weather
conditions, strikes or major shifts in the local, nafional or
international economic conditions” are beyond the control of the
davaloper.

The final stage {l.e. "Let, manage and dispose") as identified by
Cadrnan and Crowe s alsa a most impertant ane in which the
developer's profit can b quickly and entirely eroded depending
upon the structure of the development transaction and drafting of
the development agreemant, The point In time at which the scheme
is fully let detarmines the extent of the risk that fhe developer will
continue o hear and has an oguivalent effect on any return he may
recelve from the scheme,

As observed praviously, there are many similarities In the stages as
identified by different Individuals and those isolated by the writer
are In the same veln as the twe Interpretations above.

The seven relevant stages drawn from readings and Identlfied by
the welter from his own expariences and research which will be
used for the purposes of this study are as follows:

- —
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would be tested to establish the nead/demand for sush use by
means of a demographic survey,

Initiatlon Is followed by "Eveluation" where an initial feasibliity
study Is undertaken, This would Include establishing the cost of the
scheme, its llkely return and the physical characteriatics as well ag
the capebilities of the site. Any legal constraints applicable to the
site would be [doniified at this stage and to this end a number of
consuifants and professionals would be employed.

"Aequisition”, the next stage, encomnpasses seeuting rights to the
fand and arranging finarice which usually has two legs, firstly short
term “bricging” finance to cover the cost of construction which is
followed hy longer term funding to enable the developar to refaln
fhe scheme as an investmaent. In terms of this definition of the
“goquisition” stage, financing could alse mean placing the entire
davelopment with a long term owner such as an Institutional
investor.

The "Design and costing” stage comprises the draiting of detailed
plans, drawings and speclficatfons. A Bill of Quantities would also
be generated at this point and consullants would be used
exiensively.

"Parmisslons" is a complex stage of the procedure and ls
particularly invelved in the UK whaere a lot of development centres
around the demolition of existing buildings owing 10 the shortage of
raw land for "groon-fields" developments. Neverthelegs, even in
South Africa time has to be allowed and axpensas budgeted for
complying with fown planning reguiations regarding physical
aspests of the site and any servitude conditions. Also, possible
appeals to Previnclal bodies where parmission ls denled by a losal
authority are handled at this stage. In eddillon, calculations of any
"betierment” payable to the local authorily pursuant to the rezoning
of & site would be made during this stage.
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The maturing progess - This Is usually the second
decade of a building's life which would ¢ommence when
the area all around the subject property is developed and
established. Because the building Is entering a phase In
which cerain components of the building {e.g. heafing
and air-conditioning systems) may be in need of major
replacement, the investor would require a high cash flow
in order to enable him to achieve the teturn on his
invastment more quickly and t¢ compensate him for the
increased risk of the premises depreciating in value over
the perled and for the shorier remaining life of the
structure,

The ageing process ~ This stage ocours whan running
costs are high and rising and the physical condition of the
bullding Is deteriorating without hope of a reprieve. The
enly investors likaly to took at the property would be those
with an eye to partislly revamping or completely
refurbishing the premises in order to take the scheme
back to an earllar stage i the life cysle.

The demise - This i the point at which the bullding's
gondition has deteriorated to such an extent that it can no
longer be used to generate Income and must be
demolished, Any purchaser at this stage would caloulate
the cost of demolition and removal of rubble before
subtracting it from land values prevalling In the area to
arrive at an undrrlying land value.

For the purposes of this study anly the stages contained In the
"wpside' of the pyramid are relevant and compare broadly with {he
analysis of the Englisk authors, David Cadman and Leslie Austin-
Crowe (Cadman & Crowe,1881).

Those writer. begin with "Initfation” which involves finding a
sultable site to mateh 1 required use or vice versa, The market

s W :
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with his money, the lower the risks and consequently his return will
he propartionately lowsr.

Once the proparty has been fully et i 18 at the top of the "stage”
pyramid. From this point on, as time passes, the capacly of the
bullding fo generate rental will diminish. it is quite likely that there
wlil be perieds of improved performance due to invreased demand
for space In the building which could come about as the rasult of an
improvement in external factors such as other bulldings and
facllities being erected in the same locatlon. Eventually though, the
building will reach the end of its useful life and after reaching a
point at which either functional or physical obsolescence renders
the underlying land value or the value of ancther new development
on that site greater than that of the existing Improvements, the
bullding will be damolished to make way for a new development.

Saldin & Swesnik have identified a further four stages which ooeur
during this declining phase and they are:

A" Absorption - This stage usually lasts for around ten years
and is the peried during which no substantial parts shouild
have to be replaced In the building. it has also bsen
reforred to as the “Wime during which the real estale
markot Is ahsorbing the new conslruction of compaeliiive
bulldings in the area where your building is located”, The
argument is that from the moment it is commissioned, a
building begine to deterloraie and lose value. This process
s accelorated by the commissioning of competing
bulldings in the neighbourhood and unless bullding costs
increase at a rate faster than Inflation it is the land which
appreciates in value and not the bullding itasif. This ls the
result of a general improvement In the location,

The point to be noted here Is that it is the physical
structure thai declines In valug and not necessarlly the
value of the dovelopment as a whols.

L et i e g b r c e ke
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Chapter 2,

Why is a property development agreement necessary?
An analysis of the risks inherent In the property
development process.

241,

Stages In the dovelopment procoss

Thare have hean a number of attempls to identify the stages in the
davelopment process and whilst the basle procass is the same, the
way the stages are defined appears to depend upon the properly
practices which have evoived In a particular geographic area,

For example, two American writers, Maury Seldin & Richard
Swesnik (Seldin & Swesnik,1970), hava used the acrenym
"GLITAMAD" to summarise the varlous stages, To summarise
briefly, thelr understanding of the stages is as follows:

"G Ground floor which involves the preparation of a
"morigagre package” for presentation by the developer to
the financlar or Investor and includes a plan, faasibllity
study and market research.

" Loan commltment stage at which a decislon 13 taken by
a financial Institutlon to finance the project. In this
seenario the devalopar remalns the owner of the scheme
unu! such time as he is able to find a buyer,

v Interim procosses l.e. arranging short term or "bridging"
finance and negotiatinn of the bullding contract.

e Tonanclas or latting of the scheme,

The above four steps represent the upside of the development
“stage” pyramid and the polnt at which the investor commiis himself
to the project will largely determine the extent of the retumn ho Is
likely to enjoy fram the invastment. The later the investor comas In

Ll e mm i+ ot A e A At — w2
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The investor would first ensure that the suheme suited its
particular investment oriterta in terms of size, logation,
use, design and aesthetic considerations and would check
that the necessary finance was In place to pay for the
schame, finally It would see te It that the Inifial retumn was
able to be secured by an appropiir*a mecharism such as
a rental guarantee or headlease.

Development agreements are often, but not always
signed before any construction work Is commenced,
however, If construction hag begun it would be at the
daveloper's own risk untll an agreament was concluded.

Property develapment agreemants are generally prepared
by attorneys on behalf of developers or Investors and
given thg detalled nature of the transactions agreed upon

usually fake many hours of work and result in fees

amounting to several thousands of rands.

This often puts the nsgotiation, drafiing and slgning of
such agreements beyond the reach of smaller dovelopers
gnd as seen In question 3 of the questionnaire the
majorlty of the sample of respondents are involved in
development schemes with a minimum vaiue of between
R& miililon and R20 million,
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or frust the signatory must have a resolution
from the board of directors or trustess
authorising him to sign on bshalf of the
company or trust and enabling him fo legally
bind the company or tiust to the terms of the
contract,

1.5.2.2. The specific parties to the contract must be
determined, If, for exampla, one of the partles
Is a partnership then full detalls of all the other
partners must also be disclosed,

1823, The material terms of the contrast must be
agreed, le. the nature of performange to be
gffectad by the parties and the contract sum to
be paid.

1.8.24. | the parties have agreed that the agreement Is
fo be redused to writing, then the agreement
must be signed by both partles in order to
communicate acceptance of the terms of the
arrangement,

1.8.2.8. There should be no misrepresentation by any
of the parties or the contract could be voldable.

1.8.28. Performance must be physically possible,
Application

Typleally, a proparty development agreement would be
gntered Into once the developer had secured some rights
to the site such as an option to purchase and aifter the
invastor had satlsfied itself that the scheme was financlally
viable given the price agreed with the developer,

T AT
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guarantees from the investor, perfermance guarantses,
tenant layouts, an indicative tenant mix schedule and
latters of intent from major tenants, an interest calculation
clause and a schedule sstting out the rental guarantee
caloulation.

Current logal s.atus

If the development agreament contains a contract of sale
of land, then In terms of section 2 (1) of the Alienation of
Land Acl 68 of 1981, the materal terms of that
ayreerment must be recorded in writing and signed by the
parties thereto or by their agents asting on their written
autharity.

Equally, If the agraement containg a confract of suretyship
between someg of the pariles then It must also be reduced
fo writing and signad by the surety/ies.

Otherwise, the agresment may be varbal or In writing.
Howaver, dus to the wide range of Issues to be agreed
upon and the scale of the potentlal financial damages
which might be suffered if a point of agreement Is not
clearly recorded, this agreement ls invarlably reduced fo
writing.

The following basie principles of the law of contract should
be bome In mind when enteiing Intd a propery

- development agreement (these principles are not

intended to be exhaustive and are described merely to
indizate tha primary conslderations)

1.8.2.1. The parties must have the necessary legal
capacity to sign ths agreement. This s
important where one or mora of the parties is a
company, Institutlon or other form of legal
person. For example in the case of & company

I
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1

1.5. Whatis a property development agreement and what is Its
application in the property development process?

1.5.1.

Desgr, “Yion

A properiy development agreement is a contray: entered
into between the deveiopar of and the invgstor n a
parflcular property development project.

On the one hand the document is designed to set out,
unambliguously, the obligations of the developer with
regard to: securing the appropriate rights for the land,
fimeous and propar construction of the bulldings as
described to tne investor in the marketing or sales
documentstion and most importantly, secuting any initial
return which the daeveloper has guarantead to the
investor,

On the other hand, the agreement is also intended to
protect the developer and should Include a detalled
schedule of what he is to be pald, when and against what
performance. It should also provide some sort of dispute
resolution mechanism to enable matters of {fact called into
question to be settied objectively by an independent and
appropriately qualified arblter who will not be influenced
by the will of either the developer or the Investor.

In the interasts of certainty, a development agreement is
likely to contaln coples of some or ali of the following
annexures: land sale agreements, bullding contracts,
contracts with consultants (e.g. architecls & engineers),
design documents (drawings), bullding specifications, a
specimen lease, Zohing certiflcates, copies of title deeds,
the financial feaslbillty study with a schedule of anticipated
rentale and operating costs, proof of insurance, a blll of
guantifles and any other costing Information, a statement
of tha method of measurament of rentable space, bank
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Finally, the fyplcal shorfcomings of existing development
agreements are critically assessed In this chapter.

The findings of the market survey are analysed in
Chapter 4 in order to test the property industry's views on
the property development agresment,

This thapter includes & statement on the methodology of
the marlet survey which covers the aim of the research
and structure of the questionnaire as well as an
explanation of the population sample used and =
gomiment on the response recelved,

it contains the analysis of the actual responses fo the
questions and finally summarises the major conclusions
from those responses.

In conclusion, Chapter 5 contains a statement on the
usefulness and need, if any, for a development agreement
in the property development process and a summary of
the most important rights and obligations fo be included in
a development agresment In the form of a checklist for
use by the industry. It also contalns some
racommendations Tor further study on the subject.

Sources of data

Data has been obtained from literature, through the practica:
experience of the writer and from information collected from
opetators within the properly development industry through a
pracess of Interviews and written enquirles. A bibliography and
copy of the gquestionnaire are Included as appendices.
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Finally, parties have incurred extensive legal costs In
having had development agresments drafted by their own
atto:neys and consequently are reluctant to lay them open
for inspection.

1.3. Ovarview

1.3.1.

1‘3.2!

In order to establish why a properly deveiopment
agreement Is necessary, Chapter 2 will examine the risks
Inherent In properly development firstly by defining the
stages In the process and secondly by establishing the
tisks particular to each stage.

To establish the effectiveness of ~ *-  properly
development agreeaments in managing those risks
identified in Chapter 2, Chapter 3 contains an
examination of a typlcal, existing development agreement
specifically focusing on the distinction between the
*standard” and ‘“essenfial" clauses in the sample
agreement. An evaluation of the risks covered by the
sample agreement and identification of the partles
protected or left vulnerable by the agreement Is also
undartaken at this stage.

in addition, the effect of the power and the relative
positions of strength of the slgnatories to the agreement
on the negotlation process leading to conclusion of the
contrast is Investigated.

Chapter 3 alsn examines the enforcement of existing
developi.ient egresments. This includes answers io
questions such as: how practical is the enforcement of the
rights of the respective parties, how cost effective Is
enforcement of the confract and what are the usual
methods of enforcement?
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Howevar, If the deveioper still neaded to find an Ihvestor
for the scheme he would probably endsavour to get the
professionals to work on a contingency basis (L.e. they
would only be paid if the schame is bullf) and they w fld
concentrate on producing information to be ¢contained ih a
sales hrochure and presentation to potential investots.

The first step In the design phase would be to select a
sultable architect or firrn of architects. it would most
probably be one with an established frack record of
designing bulldings with a use simlilar fo that of the
proposed development. The developer needs to decide
clearly on the exact nature of the brief he intends giving
the architest. His declsion will be based on his own skills
and level of experience as well as the nature of the
purchaser he has in mind for his scheme.

Whilst it is naturally cheaper simply to employ the
architect to design the structure and preduce working
drawings approved by the lecal municipality, a full brief
goes much further and includes project management and
the responsibllity and legal Habllity for the physical Integrity
of the completed structure.

Experlenced and astute investors should be aware that a
developar may attempt to minimlse costs by paying the
architect a reduced fee for the design work only, thereby
excluding responsibllity for the whole project and future
integrity of the structure. Such Investors should insist cn
the full services of the arshitect belng retained to ene ure
corract quality control and the extra lsgal protection ¢f the
architeet's professional indemnity Insurance, This Insisting
on the full services ls often only possible where the
scheme has been "or-sold" to the Investor wall before
conatruction la completed. The reason for this Is that
once construstion Is well under way or comploted, the
architect is most unlikely and would be most unwise to



243

Page 28

¢an only be distrlbuted by way of "quidation” dividends
without incurring 8TC regardlas:. of when the capital profit
was realised, In cther words, a company or close
corporation would have to be liquidated to avold the
payment of STC on the subscquent distribution of profits
to the shareholders.

Typically developers charge management fees to thelr
development vehicles In order to extract thelr profits
without paying double faxation (i.e. both the marginal
corporate raie and STC), Only where a development
company s highly profifable and has ongoing
development activity might it be worth not liquidating it on
the sale of a completed project, otherwise liquidation will
ba the order of the day to avald unnecessarity paying
8TC.

It is thue svident that there are a number of risks inkerent
in the land acquisition stage which may be regulated by
forward planning, the proper consultation of professionais

and by establishing the correct vehicle for holding the

development project.
Stago 3. - Design, cost and consent

This paragraph Is prefaced by the observation that the
amount of input from the professional team depends upon
the nature and progression of fhe development. If an
investor has baen found or the developer intends retaining
awnership then the professionals would be sontracted
with and would hegin thelr work in earmest with the
intention of minimising the time {o construction because
the finances were in place and time would have a cost
Imptication. They would alse be earning a fee most of
which would be payable on campletion of the work,
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applies if the parties to the transaction agree /n writing
that the enterprise s sold as a going consern. The parties
also havo 1o agree in writing that the snterprise will be an
incoma-earning sctivity on the date of transfer. Finally, the
amendment states that “the assels which are necessary
for carrying on the enterprise” must be disposed of by the
sailer to the purchaser. From this one may conclude that it
is not necessary o diencse of all the assets of the
enterprise (Redrigues, 1995).

If the purchaser pays VAT at the standard rate it will
depend on the purchaser's own VAT status, (e,
registered vendor or not) as {o whethar or not it will be
able to claim an input credit for the VAT pald, Alse if the
putchaser earns morg than R150 000.C0 per anntum in
rentals ots. it will have to register as a vendor.

Only registered VAT vendors are entitled to claim input
crodits and aven nen tax-paying bodias such: as property
trusts, pension funds and life offices would ba able fo
claim a full VAT Input ¢redit on property pumhases
provided they wre registered vendors.

Whare the proporty Is held in a company and a purchaser
glacts to acquire that company, the purchager would pay
stamp duty on the value of the shares, but not on the
valuz of any loan agcount. No transfar duty would be
payable nor would the transaction attract the payment of
VAT unless it was o shareblock comparny and sven then
VAT would only be payable on the "block" of shares
whore thoy are purchased from a developer,

A further wax consideration is the requirement that 8TC of
26% be paid on any dividend paid by a company or close
gorparation, STC is only payable in the cage of companies
and close corporations and has  an  Important
congequence In that reserves resulfing from caplial profits
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transfer duty was payable in such {ransactions. Thus to
the extent that there was any positive difference between
the notional input credit received and the actusl transfer
duty paid, the developer was in effect recelving a payment
from the Recelver.

Howevar, since 25 Novembar 1994, the Valu 1 Added Tax
Act No. 89 of 1991 has been amended so that the
purchase price on which the noflonal input credit Is
catculated Is limited to the open market value of the
property regardiess of whather the transaction is “at arms
length” or between connectad poroons, and so that where
transfer duty or stamp duty is payable, then the input
cradit o limited to the amount of that tax (Rodrigues,
1895).

it Is important that the developer is a reglstered vendor for
VAT purposes hecause he will be paying out VAT for
materials, labour and services throughout the
development procass and needs to be alile to claim back
input credits on each of these itams to avold absorbing
tha VAT expense himself. In fact, most of the cash flow
through a developor's company comprises expenses untll
the bulloing is sold. The only cash Inflows are likely to be
"draw-downs" paid in from an Invester ot rental Income
eared from sompleted properties, '

When the developer comes to selling the schemse, if he Is
a registered vendor, he will be recuired to add VAT to the
selling price unless the development Is 50% let or more, In
which case he would be selling “a going concern” in terms
of Section 11{1)(e) of the Value-Added Tax Act No, 89 of
1881 and for which VAT Is imposed at the zer. tate. No
transfer duty is payable in this instance.

This section of the VAT Act nas also been amended with
effect from 25 November 1994 and now the zero rate only

= i S B e
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In terms of gection 17(1) of the Value-Addad Tax Act No,
89 of 1991, any VAT payable may be claimed as an input
credit as long as the purchaser is & registared vendar for
VAT purposes.

Although income fax is payable by mrst companies,
section 10(1)(K)(iA) and section 11(s) of the Income Tax
Act No. 5B of 1982 determine that those companies
forming part of properly unit trusts are exempt from tax
and that any rental proceeds will be taxed in the hands of
the unitholders once they have bean distributed to those
unithoiders.

As far as the payment of VAT is concerned, VAT s
payable by the salier of a property to the Commissioner
for Inland Revenua whera the seller is & reglstared vendor
and the property is sold "..im the course or furtherance of
any enterprise carried on by him". Section 7(1)(a) of the
Value-Addad Tax Act No. 89 of 1091,

A developer would be buying the land either from a
r gistered vendor or from a non-vendaer. f buying iand
from a vendor and the property is sold or deemed in be
gold In the course or furtherance of the venwar's
enterprise, the developer would be required to pay VAT
and would be able to claim an Input credit, The vendor
would then pay the VAT over fo the Receiver. No transfer
-duty would ba payable in this instancs,

Previously, where a developer bought land from a non-
vendor or a seller who was a vendor, but where the
property was not sold or daemeatl to be sold in the cotrse
or furtherance of the vendor's enterprise, the developer
was not required to pay VAT to the seller, hut was
nevertheless able to claim a notional Input credit, equal to
the tax fractlon (14/114) multiplied by the purchase ptice,
from the Recelver. Although VAT had not heen paid,
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Whilst private companies are preferred, It Is also true that
Investors will seldom wish to acquire the shares In a
development company from a developer. This is because
the history of the company is not known and can be
extremely difficult to establish, There Is always the risk
that the company may have Incurred obligations which
could expose the investor to llabilities and clalms he 1.avar
imagined existed. Warrantles do provide a measurs of
protection, but ultimately they only offer the purchaser of a
gompany recourse against the vendor who may well be a
"man of straw".

The current normal course of action Is thus for the
developer to sell the property out of his development
holding company te the investor or Inte a company owned
hy the investar.

Where VAT is patd by the purchaser of & properly, no
transfer duty is payable,

This Is in terms of section 15 of the Transfer Duty Act No.
40 of 194¢ which states that;

“No duty shall be payable in respect of the acquisition.

of any properly under any transaction which for
purposes of the Value-Added Tax Acl, 1991, Is a
faxable supply of goods to the person acquiting such
proparly...", and

Sectlon 1 (xvi) of e Valre-Added Tax Act No. 89 of
1991 which states that:

¥ 'goods" means carporeal moveable things, fixed
property and any real right in any such thing or fixed
property”,

M e} e
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accounting and the ldentification of ownership of the
respactive parties to the hvestment easier,

From the developer's peint of view he has to weigh up the
relative merits of helding the development in a company
or close corporation with its effective 51.25% tax rate,
(35% miarginal rate for companies plus 25% STC on any
dividend pald out which has effectively already been taxed
at the marginal rate), or 54.81% If one Includes the 5%
transitional levy applicable to income over RS0 000
earnad in the 1984/1995 {ax year, against a sole
propriotorship where the marginal personal tax rate of
4395 applies,

One of the major advantages of a company Is that llakillty
i limited, Whiist it Is desirable that any expenses incurred
In the course of the development process be deducted
from the profils generatet py the ultimate sale of the
propety, the devela~~ weuld not want to have a separate
company for cach deveiopment bhecause that would
preciude him from being able to write off the losses of ona
gohame agalnst the profits of another. At the same time
he would not want to house too many projects within one
entity 8o that the fisk of several projects belng brought
down by one blg scheme golng wrong Is minimised.

From a management point of view it is easier to handle a
property held In a company by dealing with a board of
directors rather than having to seek individual consent
and agrearnant from each investor with a direct helding in
a property Investment as regorded In the title deed. This
means that ihvestors in property also tend te favour the
private company as the holding vehicle of cholee, This Is
gonfirmed by the responsa to Question No. § In the
questionnaire in which 74% of the respondents indieated
that they preferred to hold the land In a private company.
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Assuming that the developer decides to proceed with the
scheme and {o purchase the land he would have a deed
of sale draftad hy his attorney and at this point would
need to decide how the development transaction should
be sitructured and what vehicle he should utillse to
purchase the land. This declsion has Important tax and
VAT Implications especlally if the developer wishes o sel|
the scheme at some iator date.

The first consideration Is whether the developer should
acquire the land personally or through a close corporation,
a limited ltabllity private or public company Including &
shareblock company, or a trust, or through a partnershlp,

Whillst many residential and lelsure developments are
transacted through sharsblock schemes, most rotail,
rammercial and industrlal developments of the slze under
consideration for the purposes of this study (l.e, R10m
upwards) are held in public or private companlss unless
the property is to be owned by a Properly Loanstock
Company utillsing a shareblock structura,

The main criterla for choosing between a company and a
close corporation are that close corporations are cheaper
to form and are less expensive to run in that they are not
required to be audited. -

However, close cotporations have more stringent liquidity
requirements than companies if members wish to rely on
the lmited MNabillty afforded by & close corporation.
Moreover, since members must be natural persons and
na company or other logal persona may purchase the
members’ Interests, close corporations are not ideal for
"on-sale" purposes. (van Dorgten, 1800 ; 28)

Companies and clogse corporations offer independent
logal status and, being free standing entities, make bath
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characteristics which need to be established befere any
step Is taken towards acqulring it. It may be on a steep
slope, the ground underneath may be clay or it may be
granite which could require blasting and expensive
earthwarks and foundations, it may be undermined or
dolomifie, there may be underground water on the site
and It may need exira expense for the piping and
provision of sewvices sush as water, elestricity and
sewerage or for the provision of additional street access.

For the purposes of this stage | will assume that the
daveloper does not own the land and needs to securs the
right to acquire it betore he can proceed with tha schame,

Depending upon how sure he is of raising finance for the
scheme and how certaln he is to find a tenant, the
devaleper Wil elther aitempt fo secure an option to
purchase the site or anter directly Into a deed of sale with
the vendor. Allernatively, he may bring the ownet of the
land In as an equity pariner in the venture,

An option to purchase at some future c¢erlain date ie
usually purchased from the vendor of the property for a
fixed cash price and has the advantage of enabling a
prospective developer to gauge the specifio risks
attaching to that site more accurately without Insurring the
major cost of buying the land and paying holding costs
such as interest on any borrowings, rotes, taxes and
maintenance charges etc.

Options are usually structured in such & way that if the
- right to purchasa has not heen éxercised by the expiry
date the purchaser will forfelt the price pald for the aption.
It Is not uncormmon for the option price to be set off
against the purchase price in the event of the option being
exerclsed and the land being purchased,

i e i e i ]
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From this number he would deduct an estimate of those
operafing conts whith the owner would bear in order to
arrive at an annual net rental. This number would be
capitalised by using the appropriate capitalisation rate
applicable to buildings of that type and quality in that
location.

Once the rasuliant value of the property is known a
developer would typically make a rough estimation of the
building costs including inferest, taxes, local authority
charges and professional fees taking Into account the
phvious site conditions and physleal dimensions of the
buillding (e.g. slopa of land, seil conditions, height of
huilding, whether excavation is required for parking, the
number of lifts required and the standard of finishes
approptiate to the type of building envisaged efe.),

After adding on a profit margin for himself {& number
which wauld be cemrmensurate with the level of risk to be
experienced as parcelved by the developer) he would be
left with a ramalnder which is usually the amount avallable
for purchasing the land,

Stage 2. « Land acquisition

Land identified for development may be anywhere and
oeours in many different forms. It may be oneg large plecs
of raw agricultural land or I may be many small sites
which need to he aesembled, congolidated and rezoned
for the appropriate use, it may be vacant or have existing
improvements some of which may be retalned and some
of which may need to be demclished. It may have
restrictive conditions of title or servitudes and mineral
rignts which may or may not be removed or aitered, it
might have a natlonal monument or a graveyard situated
upon It which might have to be Incorporated into any
proposed development. It will have specific physical
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the ste are insufficient for the land use envisaged then
the daveloper would consider making an application for
amendment of the town planning scheme, or rezoning.

At this stage the developer wolld also look at the
surrounding land use and make sure that it was not in
conflict with his intended use,

If the probable delay causad by such an application is tno
fang and costly, the developer may oonsider abandoning
the scheme at this point. However, assuming that the
rights ere appropriate, the developer would now calculate
how many storeys his buflding has to rse given the
sovetage factor applicable to the slie, agaln in terms of
the town planning scheme. A simplistic example o/ this
would be a site of 3 000m2 with an FAR of 1 and
soverage of 50%. This indicates that premises of 3 000m2
may be eratted with a footprint of 1 500m2, Obviously the
bullding has to be on two levels to comply with the
coverage requirement. Aiter taking the difference between
the gross bullding area and net lettable ares, commeon
areas, parking, access and landscaping demands on
space into accaunt the developer would then be left with a
total rentable ares and total number of rentable parking
bays to work with,

Given the Iocation, type huiding and tenant/s
envisaged, the deviioper we ply rental rates to the
areas of his scheme. These would be rentals that he
hoped to achleve at some time in the future once the
construction of the bulldir ; was complete and once he
had taken into account a potential vacancy factor and the
econamic conditions llkely to be prevailing on completion
of the scheme these figures would give him a gross
annual rental figure which could be expected to be
achievad by the bullding in its first year of operation.

.
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Such projects would typically include the development of
hosgpitals, clinics, schools, municipal, administrative and
legal buildings (police stations, courts and prisons) as well
as publlc facllities such as librarles, recreation and
community centres, sports facilities, parks and public
swimming pools. Private sector non-speculative scheines
would include churches, private schools and facllities for
welfare organisations.

The dlstingulshing characteristic of these developments is
that whilst they are also born out of need, they are not
required to generate a market related return in the form of
annual income beyond the ongolng maintenance or
operating costs. Although In all fikelihoed the land on
which the facllity is developed will appreclate over time
thereby providing a notional capital return, it Is In fact a
notional return because there Is no intention to ever sell
the property thereby enabling the return to be realised,

Once the idea has been formulated, the prospective
developer needs to assess his prospects of being able to
pull the three key threads of any development together.
These are land, finance and fenauts, each of which will
be dealf with Ity separate paragraphs below. Assuming he
believes there Is a good chance that he will ba able to
secure each of these three key elerients his next step
would be to parform a rough feasibii..y study.

In most cases this would take the form of a residual land
value calculation which would start with 2 calculation of
the rentable area which could be established on the site
earmarked for development,

The rentable area is usually calculated by taking the
footprint of the site and multipiying it by the Floor Area
Ratlo (FAR) or hulk factor atlributed to the slte by the
applicable town planning scheme, If the rights attaching to

SNt s aas dann s b - — -
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If the design is not versatile or flexible enough nor
aesthetically plaasing, this could have a deirimanta; effect
un the abliity of the owner fo et space In the p.. .ngata
later stage.

It the developer attempts to exiract too much value from
the scheme by squeezing as many leftabla square metres
Into the developrent as the site will allow, the unwialdy
proportlons of the scheme and its likely "blockhouse”
appoarance could make subsequent letiing difficult and
consequently prejudice the developar's potential return.

From the paint of view of costs, if the quanfity surveyor
raceives too Ifle information or makes Incorrect
assumptions on building costs, escalation rates, interest
rates and inflation, his forecast on the costs of the project
may be wreng and this could have serious financial
implications for the developer.

There is also the risk that some external and unforeseen
aasohomic event ocours which renders tha cost caletiation
meaningless.

There Is always the iisk that consent required either from
the local authority, the state or a neighbouring property
ownar or other Individual whe has some rights to the land
making un the site, Is not granted and the scheme s

“unable to proceed, Examples of consents required would
be for rezoning, consolidation or cancellation of a
sarvitude, Appeals to a higher authorify, e.g. the
Provinciel Townshlps Board, are both time consuming and
expensive and niay render the development unfeasible.
Also, even if the appaal is successful there is always the
risk that the appellant receives a lesser or more qualified
right than the one originally required to make the scheme
work,



2.2!3! :

Fage 38

feasibility study might be wrong alse making the scheme
unworkable.

The daveloper may secure an option over the land and
then be unable to find finance to procesd with the scheme
rasulting In his losing the option purchase price.

i may be that the vailuation of the land, whether
undertaken by an independent valuer or by the devaloper
himself, Is incorrect or overestimafed and that the
doveloper pays too much for the land thus eliminating or
regucing any prospect of a profit from developmant on the
site in the short to medium ferm.

Any delay in progress with the project dus to an oversight
in the develeper's research with regard to the undetlying
land would result in the developer unnecessarily having to
bear the finance charges on any borrowed capital used to
acquire ing land as well as the cost of rates, keaping the
land clear of vegetation and squatters, If vacant, or having
to manage the existing premises on the site If it already
has improveme {8 upen it.

Rlsks - Stago 3. - Dasign, cost and consent

The risk axists that the design prepared Is Inappropriate
for the site or the intended use of the projet, or both, and
has to be redone by the same or another firm of
architects, This would have the effect of delaying the
preparation of a marketing brochure or presentation and
gonsequeantly with the developer's ablility to raise finance
for the scheme, This delay would also prevent the
developer from having the project accurately costed by
the quantity surveyor who would reguire plans from the
architest for this purpose.
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Arother risk would be that the timing of the scheme fe
wrong and that the duration of the projeat Is foo long to
sateh an anticlpated upswing in the proparty and rental
tycle, An excessive project duration would also allow
competing schemes to get off the ground thereby
reducing the letting patontial of the otiginal project,

The developer risks any upsfront payment made to
professionals such as town planners, architests, land
surveyors and market research firms If the scheme falls In
tha esrly stages.

If the scheme does not work out, the promoter or
developer could lose credibility with Investors depending
on their fevel of exposure to and involvement with the
schema at that stage.

It must be stressed though that when compared with the
rest of the life of the project, the risks are minimal &t this
stage. :

Risks ~ Stage 2. « Land acquisition

The fundamentat rigk at this stage Is that of acquiring the
site and then discovering some flaw in the rights attaching
fo it or in iia physical state which would prevent it from
being developed as ofiginally envisaged.

Typically this would ocour whers the site had beaen
improperly surveyed and the boundares Incorrectly
marked out or where the title deed was not properly
mspected and the tighis of another 1o the land had been
overlooked.

‘The site may ke incorrectly measured and the developor's
galculation of lettable space ar which he based his rough
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any tenant to sign up. The potentlal for vonfusion at this
stage of the scheme Is high and a development
agreement needs to be very clear on who bears what
costs, what responsibilities and for how iong those
responslbilitios exist.

The use of a professional property manager is
racommended at this stage to ensurs oo-ordination
belween the various agents bringing potential tenants to
the schiame and to run the necessary cradit ohecks on
potential tenants to ansure that money is not wasted on
installing a tenant who defaults on his rental payments
after only a couple of months.

Stage 7. « Management and ownarghip

This (s the final stage of the process where construdtlon of
the project is complete and the bullding s handed over to
the owner.

Letting may stilt be In progress and there will undoubtedly
be an engoing list of "snagging" itams which need to be
attanded to by the developer as dirested by the owner.
Pragtically, the only way to ehsure performance at this
slage is for the owner to hold back & substantial retention
against petformancs by the daeveloper.

2.2. Risks partlcular to each stage

2.2,1.

Risks « Stage 1. « Conceptifeasibiity

Initally the major risk is that the arlgingi concept doss not
work out and the area In which the development is
situated does not upgrade as planned or the husinasses
which the developer has in mind as potentlal tenanta are
no langer atracted to the location,
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search for an appropriate tenant shonld begin immediately
the scheme Is concelved although 1t is often only
practically possible to secure a tenant once the project
has reached a stage at which the developer Is sufficlentiy
able to demonstrate to the potential tanant what It will be
recalving in return for the rental asked.

Letting the premises offered In the bullding Is crucial to the
success of the project for it Is the tenant which generates
the cash flow which should provide the Investor with a
returr: on its capltal outlay and which in turn wil hopefully
induce it to fund the development In the first plac  unless
of course the bullding Is to be oceupled by the purchaser
for ite own use.

By this stage the developer or invester should have an
accurate figure, based on research In the field, for the
market rental levels (in Rands per square metrs) for the
sort of premiges offered in that specific location as well as
a budget indicating, with reasonable acouracy, what the
operating costs of the buliding will be.

One tenant may ocoupy the entire building or there may
he several smallor tenants each of whom would require
parfitioning and separate fitting out contracts. An
Ingtallation allowance would have to have been budgeted
for In the cost of the contract and the fitting out process
would have to be managed either by the developer or
investor to ensure that no kudge* everruns wera incurred
without some agreement with the tenant as to who will
hear the cost.

Generally it is preferable for the investor to use his own
loase form, with which he s familiar, when tenants are
signad up for the bullding. This Is in order to prevent rights
being given away by a developer aver anxious about his
“hottam-fine" ar rental guarantee and desperata to induce

B
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Other important agpects of the construction stage which a

developer or investor should be aware of from a risk

perspactive are the possible limitations to the risk of the
bullder failng to perform by means of preventative
maéasures such as performance guarantees and
development retentions.

Performance guarantees are generally issued by insurers
or banks and usually vary between 10% and 12.5% of tha
value of the bullding contract. Such guarantess are
usually released on "practical completion” of the contract,
{da Sliva, 1990 and Schloss, 1895)

Building retenfions on the pther hand are payments
withheld from the vonfractors according to a pre-agreed
formula in the contract document and releasad fo the
contractor during the course of the contract on compistion
of defined stages of bullding work within time and
according to the standard and specifications agreed.

Both of these measures are acoepted risk management
tachniques usually incorperated into the bullding sontract.

[tis also at this stage that a develaper may consider hirlng
the services of a projest manager to ensute the effective
co-ordination of all the partlsipants in the construetion
process, Usually this Is the architect's responsibility and if
a full brief has been given, and paid for, would include this
savice,

Stagie 6. « Letting

As montioned above, aftar land and finance, the tetant to
whom space in the scheme will be let Is the third essentlal
ingrediant In  conducting a successful proporly
deveolopment project . indeed, if the entive project was not
inltlated by & tenant requiring suitable premises, the



Page 33

Previously the contractor who was liable for the risks
inherent In the building process was obliged to Insure
against those risks and was bound, in terms of the
contract, to show proof in writing, from the insurer to the
architect, tiat the required cover had been effacted.

Now, the contractor Is still responsibie for those rigks, but
hes the option of negotiating with the employer to declde
whao will take out the woiks risk insurance. In addition, the
JBGC condract Imposes a fmit on the exient of the
contractor's llabillty, namsly tha extent of the insurance
cover which the employer Is preparad to pay for. Any risk
falling outslde that cover is for the employer's ascount,

The JBCC contract alsy provides for the employment of
three categories of sub.contractors, These are: (f)
nomitated sub-contractors “r whom the employer bears
the risk of perfarmance, (i) selacted sub-contractors {the
contractor has & say In the selection of this category of
sub-contractor and conseduently bears the risk of
performance), and firally () non-nominated sub-
contractors for whom the contractor bears the risk of
performance.

In addition to the customary aliccation of risk through the
agency of tha JBOT contract as deseribad above, It hears
mentlon that a new trend is emerging in construction
contracts, This Is the appearance of management
contractors who efrectivaly assume the role of employer,
entar into sonstruction contracts with the varlous bullding
contractors and sub-contractors and, for a cansideration,
assume all the risks which would typleally have heen
borne by the develaper, excluding the risks of ralsing
finance for the project, procurement of & purchaser for the
scheme, and letting.
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management than of assuming the more traditional
development risks.

One of the advantages of "n-house” development to the
Institutional investor, apart from the potentially enhanced
return, Is the fact that it has far greater control over the
design, quality of construction and lelting and
ranagement of the property than it would hava If dealing
with a developer with a rental guarantes in place and who
was trying to cut costs at every turn either to minimise
losses, if the building was not letting well, or maximise
profits where the letting had proceeded as anticlpated.

Stage &, « Construction

The construction phase Involves the employment of a
bullding contractor by the develuper, This legal
relationship 1s regulated by means of a building contract,
A generally accepted building contract which is widely
used in South Africa today is the Joint Bullding Contracts
Committee (JBCC) contract which was drawn up by the
Association of South Aftican Quantity Surveyors, Building
industries Fedaration South Africa (BIFSA), Institute of
South Afrlcan Architects, Sauth Alfrican Assoclation of
Consulting Englneers, South African Properly Owners
Associaflon  (SAPOA) and Spaciallst  Engineering
Contractors Committee.

This contract was drafted In 18981 and one of the meajor
changes over pravious similar contracts Is in the fleld of
the contractor's Habillity for "works fisk" (1.e. risk of Injury to
persons including workms= and third parties or damage to
property either comprising the contract woiks or belonging
to third parles by accldent or arising out of fault,
negligence, fallure of structures, or due to losses or
damage caused by Insurable perils), (Strohmeier, 1992)

4



Page 31

made to the developer (l.e. the return to the Investor
during the canstruction phase of the scheme s capitalised
into the overall cost of the invastment),

Having decided what form of end-financing is appropriate
and lkely to be obtained, the developer would probahly
nesd to obtain short term financing from a bank or
proparty financing institution to enabla him to proceed with
the acqulsition of the site, make interim payments o
professionals and fo continue with the marketing of the
project ..e. approach investors, .esent the schams and
negotiate his involvement with them).

The short term financing would be in the form of a loan
socured by the underlylng properly and it would be
unusual for the lender to voluntarlly take any equity in the
scheme, Only in the event of the scheme failing or the
dave'per bacoming insolvent would the lender have to
- foreclose on the property and becoms an equily investor
in the project by default, '

The distinclion between the varlous levels of financing Is
often blurred with Institutlonal Investors providing both
lotg and shoit term finance as they become more
sophlisticated.

In many inslances Instiiutions have realised that, glven
the availabllity of skills which they can hire and offer "in-
house”, they no longer requlre the developer to take the
rigk in the project and often prefer to assume tha role of
developar with its rlsks and consequent profits providad
that the development is sucsessiul,

Qbviously in the case of an institutional develeper one of
the major risks, that of sacuring finance, |s eliminated. In
this situation the developers rede i3 more one of
identifying development opportunities and  project
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a headlease over the entire premises or at least for the
unlet space.

Where a long ferm investor such as a pansion fund, life
office or listed property vehicle Is involved in the scheme it
would usually be as an equity investor who would allow
the developer to draw down funds to flnance the
development at varlous stages in the planning and
construction process against proof that work had been
completed.

If prudent, the investor would retain the services of a
"walchlng briel' quantily surveyor or architect to ensure
that the bullding plans and speclfications had been
aghered fo before making any payment. This would be
especially appropriste where payment is to be made
against progress cearfificates signed by an architect
employed by the developer,

Just as a lending bank would expect to earn Interest on
any money disbursed to a borrowar, so teo do Institutional
Investors In property expeaoct fo earn a retumn on funds
drawn down by a developer before the building is
completed, ot and generating a return in the form of a
rental cash inflow.

Institutional Investors achieve this return by applying a
notlonal required rate of return, usually closer to the return
o yield the Iinvestor would expect to earn from the
property investiment itself than to current money market
rates, to the funds drawn down. This rate is confirmed by
the answer to Question 33 In the questionnalre in which
88% of the respondents indicated that they used a
property related return.

The investor would then deduct the tolal amount of
notional Interast from the overall development payments
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Stage 4. - Financing

By this stage the developer will have prepared a
marketing brochureé and presentation which will contain a
written document outlining the concept, locational maps,
demographic survey data, drawings, plans, a detalled
feasibllity study incht -.ing cost calculations, rental research
and a fenancy schedule with letters of intent from
proposed tenants, ifany,

The developer will then need to decide whether he wishes
to arrange long term debt finance for the scheme o that
he can remain owner for an indefinite period to enable him
to sell the building when it is full of tenants therehy
optimising his timing in the proparly cycle and achieving
tha maximum possible returny, or whether he needs to find
an Investor to sell the scheme on to at the earliest
opportunity whilst stili securing his role, and consequently
profit, as the developer.

Selling the scheme on in the early stages means that the
risk of finding tenants and therefore of securing the cash
flow which will provide the return on the purchase price
pald, is limited for the developer by His transfer to the
purchaser. Ihvestors are normilly fully aware that they are
assuming this risk and will usuaily demand a lower price
or higher yield as compensation for thia risk.

Investors may also ask for some form of rental guarantee
to secure their return for a perlod. Typ'oally they would
first make sure that there was enough profit In the scheme
for the developer to cover such & guarantee and aven
then they would probably make it a term of the
development agreement that thoge funds be held in trust
unll the peried of the guaraniee had expirad.
Alternatively, they may require the doveloper to enter into

e r s e
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enter_l'nto a retroactive agreement assuming additional
liability for work already done and over which he has had
no actual supeivision or control,

This stage would alsc sea the amployment of a number of
other professionals. The first of these is the quantity
surveyor who would prepare a bill of quantities and an
accurate cost calculation running out for the full
anticipated constructisn period. The quantity surveyor's
caleulations would also Include the payment of |aterest on
the funds drawn down from either the interim financier or
the ultimate investor depending on the structure of the
scheme.

The services of a land surveyor are requlred to sita the
building, to peg out the precise boundarles of the site and
to identify any pipe line, or sewerage access servitudes,
building lines and other possible physical constraints to -
the proposed use for the slte.

Structural, mechanical and electrical engineers wouid he
requirad depending upon the complexity of the building
and other speclalists such as project managers, town
planners, landscape architects, traffic and nolse control
experts may be retained at this stage.

The town planner Is responsible for ensurig that ail the
applicable town planning regulations are complied with
and that permissions are obtalned to enable the daveleper
to procead with a scheme having all the necessary rights
for the use Intended. Any applicatlon for permission for
rezoning, consent use, congolidation, relaxation of
bullding fines, cancellation of servitudes, the laylng of
water and sewsrdage pipelines or the devlation of
ovethead power line cables would usuall’ ba commenced
at this stage.
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is only bhinding between the parties and it is
ultimately the cllant whio I8 responsible for paying his
own aitornay.

The "essential” clauses to the agreament are listed below both by
clause number and headlig. "Essaentlal” clauses ate those without
which the fransaction would have no form and the intention that the
specific agreement between the parties be recorded o avold
ambiguity and potential financial loss would not be fulfilled, The
content of these olauses will be discussed in the following

cragraph entitied - 3.2, An evaluation of the risks managed by
a sampie development agreement.

1.1,
1.8.

2.
3.
4.
8.
8,
7.
8.
8.
10.
11
12.
13.
18.
18
18.
19,
24,

Definitions

Measurement

Conditions pracedent

The develepment

The professional team
Security by the d aveloper
Design documents and deviation procedure
Totat development costs
Appointment of lelting agent
Guarantee by developer
The initial return

Tenant installations
Ingpection rights

Inderanity

ufect lst

Commission

Insurance

Risk and handing over
Developer no agent

e e e e L e
[
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Para, 20.

Para. 21,

Para. 22,

Para, 23,

Para. 24,
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This the arbitration clause Is found in many
agreements and simply seives fo set out a
procedure intended fv be qulcker than the Supreme
Court procedure whilst allowing confidentiality and a
sholee of arbitrator. It is not necassarily a cheaper
pracedure.

Confidentiality applies to this agreement as much as
it does to many other agreamants. The intention s to
preverit competitors establishing the terms of the
agreement and approaching the Investor with a
betier offer.

The restraint on cesslon is important In development
agreements and sarves to ensure that each of the
parties knows whom it is dealing with whiist the
gontract is alive,

The domicilium colause is found In Just about every
written contract and indicates tha contact addresses
of the parties to tho contract for the service of legal
decurents.

The defeult and cancellation clause is procedural
and ensures that the parties give each ofher an
oppartunity to rectify any default before proceecing
with cancetlation and any ¢laim for damagaes.

The whole agreement clause ensures that the
signed document Is the final statement of the terme
of the transaction and can only be varled in writing
with agreement by all signataries.

Most agr-oments contain a clause Indicating who is
responsible for paying tho attorneys fees and other
costs and the development agreement is no
axception, Qne should hear in mind that this clause
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Chapter 3.

How effective are existing property development
agreements? - An examination of a fypical existing
developmoat agreement.

'\311 L]

Distinction between “standurd” clauses, and the "essential”
clausos appropriate to the aflocatlon of risk in the property
development process

An example of a typlcal properly development agreement is
contalned in Appendlx 1. to this report, All references to clauses in
the following paragraphs are to clauses contained in "Appendix 1.",

"Standand clauses” are those which are necessary for the proper
functioning of the transaction and for effective implamentation of all
the tenms confained In the agreement, but which are not

‘necessarily unique or specific to the particular transaction belng

rogulated by the agrasment.

The following are "siandard” clauses In the agreement under
review:

Para, 1.2, This clause indicates that the headings are used for
gonvenlence only and should not be used for
Inter_pretat!on.

Bara, 1.3.  States that any reference to an enactment Is to that
enaatment as at the date of slgnaiure of the
agreoment.

Para, 4.  Confirms that f any provision in the "definition"
section is & substantive provision, it is as effective as
any other substantive provision in the agreement.

Para. 1.6,  Slates that references to “writing” Include telax and
tolafacsimile

e i
s
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project, he runs the risk of experiencing a diminished

-raturn thraugh poar latting.

Risks - Stage 7. - Management and ownershlp

A major risk at the stage after compietion is non-insurance
of the bullding after the contract works Insurance has
axplrad.

The risks of non-compliance with local authority
regulations in respect of firg, water and electricity supply
and safety should alse bs considered. :

it s at this stage that the risk of recovery of any payment
for work nit properly campleted or for defective work by
the devaloper 18 highes: for it is only now that cartain
latent defecis in the bulldings of the scheme will
matetialise and b - discovered by the tenants or building
managar and by this tine the developar and bullding
contractor will have moved off the site and be busy with
their next projects.

As will be seen in the following chapter where the effectiveness of a

typical davelopment agreement is examined, many of the risks
detailed above may be managed by applying forethought and
negotiating and drafting a development agreement.
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Risks - Stage 6. - Leiting

At this stage the risks are that letting does not ocour as
anficipated hoth as to spead and as to the expested levels
of rental achleved.

The creditworthiness of ‘snants may be a problem
aspeclally where there is a rental guarantes in place ana
funds are released on the strangth of a lease which lasts
only for a short while before the tenant absconds or
otherwiss breaches the terms of the lsase.

Somg structured leases pose a similar problem In that all
the risk In the lease Is "oaded” towards the end of the
ferm of the lease and the tonant's flnanctal heaith at that
stage Is an unkrown particularly at time of signing of the
lease,

{nvestors nead to be vigilant with regard to the quality of
the tenants a developer glgns up in order to procure K
release from the financial and other obligations sreated by
thg exlstence of a rantal guarantee or headlegse.

A greater number of smaller tenants rather than fewer
larger ones imposes an additional management
responsibillty (with greater cost Implications) on the
Investor after the bullding has been handed tver.

Instaliation and leasing commission sliowances have
been discussed in the paragraph dealing with financial
risks above, but they also find application at the leasing
stage.

If the facllitios offered by the projet! In terms of leltable
arga, configuration, avallability of parking, aesthetle
appearance, landseaping and decess are not what the
investor thought he was to recoive when he bought the
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be properly taken out and that the premiums be paid
ragularly bearine .nd the potential fosses and claims
for damages which might arise should this not be dons.

The second category Is of risks which zire not easily, if at
all insurable and which need to ba managed away as part
of the development procass. Examples of thase tisks are
the risks of delay due to weather or labour action, the risk
of buliding in the wrong area, in the wrong place on the
site, using nen-gpecified materials and of poar quality
workmanshlp, Other risks are a shorlaga of materials or
theft of materials off site or the late dellvery of matsrials.

An unforeseen escalation in the cost of labour, materiale
and other buikiing costs may cause the developer's celling
cust to be excoeded during the project A well drafted
development agreement would make sure the respeotiva
partias ware aware of who bears this particular risk.

There Is the risk of & structural or other dafect arlsing in
the scheme where the developer gave an incompleta brief
to a professional e.g. the architect, consequently ieaving
the Investor with no claim against the architect for
porformances or damages, * it only with a personal claim
agalnst the dovisioper who  julte likely to have no assets
In the company he uses te contrast with the Investor.

Late or non-completion of work by sub-contractors 18 a
risk experienced during the construction phase and for
which responsitility must be clearly allocated.

Insolvency of the main contractor is an additional risk
which weuld negatively Impact on both the developer and
the investor,



2.2.5_.

Page 45

An additional risk arises whete the project Is a large ong
with & value of say several hundred milllans of rands and
where a consortium of Investors is established to share
the costs of and ownership of the scheme. There are
varleus dynamics to the relationships between the
members of the consortium, such as different welghtings
of share holding and consequently power to ensure a
particular course of actlon at shareholder's development
progress meetings, differing accounting methods between
shareholders, different ideas about what professionals
and contractors should be employed, differing ideas about
the location of tenants within the scheme, of rental levels,
of rental guarantee reconciliations, of the particular
property managet to be employed and the allocation of
respanshilities to and level and methed of remuneration
of the properly manager. All of thase tisks entall an
elament of timing or delay In implementing part of the
angolng propatly development and management process
as well as an slement of financial loss arising out of v..
disagreement or delay,

Finally thare Is a furthar risk involved in recovering the
notional interest calcuiated on dishursements made ta a
developer. This calculation must be made and double
checked by the investor before making any final payment
to the develeper, Qnee money has bean pald over to &
developer it Is the experience of tha wilter that it Is almeost
Impossible to recaver such funds If an error has been
made in caleulation.

Risks - Stago 5. ~ Construction

Thare are twg categories of construction nsk which
eperators in the property dovelopment industry skould be
aware of, The first Is "works risk" as described on page 32
above. With regard to thls first category of insurable righs.
there Is a requirement that the necessary inaurance cover
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agresment envisaged, the lnvestor will lose out, On the
other hand If It has more, then he gains. A typlcal
pracaution would be to include an adjustment mechanfsm
in the development agreement and to have the building
finally rneasurad physically, on site, once it has been
handed over to the Investor and before caloulating the
final price.

There Is risk in bearing the cost of rectifying structural
gefects which may only matetialise after the builiing has
been handed over,

Where there Is a rental guarantae in olace there is a risk
in the nature of the accounting methods used to
delermine when the agreed ieval of return has boen
reached to extinguish the guarantee. {L.e. what is the
digtinetion betwean capital and income expenditure when
caloulating net income?), Allied to this point Is another
finanaial risk In that the payment of cperating costs needs
to be spacified as forming part of the determination of the
net income for purposes of reconcling the rental
guarantee calsulation. If it Is not and the gross incoma Is
used, the required rate of return necessary to releass the
developer from hig rental obligations will be reached
befare the investor anticipated that it should,

Thera Is the risk that the actual operating costs are higher
than those budgeted und that the scheme does not show
the raquired return once it Is handed over.

If the Investor s not & regislered vendor for VAT
purposes, thera la a risk that it will not be able to recover
any VAT input ¢credits due on the moeney pald over (o the
doveloper or for operating expenses made in respect of
the projeot.
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From the investor's perspective there needs to be clear
.agreement as to who owns any retentions, specifically In
the event of an insolvency, otherwise the money will ha
deemed to form part of the Insolvent estate of the
developer and the Investor will simply be a conourrent
creditor without recourse to the retention fund to remedy
any defects in the works,

Other risks are of overpayment to the developer where
work which should have besn done has not yet been
completed, the risk that the money pald over to the
develapsr as a progress payment for work done, Including
the work of the sub-contractors, Is not distributed falrly
and timeously to those sub-contractors and the risk that
the developer takes money from one job and uses it for
other applications In his business Isading to an inabllity to
complete or make satisfactory progress with the job for
which the payment was made,

Where there is a fixed price calculated to be pald for the
devalopment hy the Investor to the developer and the
finished product includes a fully tenanted bullding, there is
a tsk In the calculation of the allowences required for
tenant Installations, which may only be completed several
yeats after the bullding is handed over by the devéloper
and after building costs have run up far in excess of the
amount (plus Interest) retained for the purpose from the
total payment to the developer. The same congerns apply
to the caleulation of any commission due to estate agents
responsible for negotiating leases with tenants for the
building.

There is a major risk to the Investor in the measurement of
the buliding since the purchase price he Is paying is
usually calculated according to the number of rentable
square metres and the number of parking bays the
finished building will contain. If It has lgss than the
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The dilemma for the Investor is that on the one hand, if
the maoney Is pald over to the deveioper it could just
disappear into some other job, but on the other hand If the
[nvestor disburses the money di ctly on materials or to
pay a sub-~contractor or whatever, [t is not tax deductible
in the hands of the developer unless the transaction s
stryctured on the basis that the investor is merely paying
the other parties for and on behalf of the developer.

Finally there Is a risk to the developer that his financier
may run out of money befora full payment for the project
has been made, If it Is a large, highly speculative or very
spacific use project, the developer may experience
suhstantial difficulty, delay and losses whilst attempting to
re-finance the project. It Is concelvable that he may be

unable to procsed with the scheme at all and then he left .

only with a personal clalka for damages against his
Investor whilst facing numerous clalms from his own
craditors,

The financler would b. equally concerned with the
financlal soundness of the developer's business since an
insolvency would cause immense practical difficulties with

the scheme and depending on the amount of reteition -
held by the investor and the nature of the development

contract signed could cause financial lossas as well,

When conditions precedent areé Incorporated into any
agragment with the developer, the investor needs to be
careful to ensure that those conditions precedent are
waived or fulfiled before proceeding with the project for
there Is the danger that in the event of the insalvency of
the developer, where the conditions precedent have not
been complied with or waived, that the developer or Its
liuidator or other creditor will regard the contract as void
thereby Isaving the Investor with only a claim for
unjustified erxichment against tha developer.

B
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There Is the rigk that a bullder may exercise a flen over
the bullding in the event that he it not pald by the
developer or Investor depending on which parly he
contracted with,

Whera work has not been completed astording to the
contract, but the employer has henefited frem the bullder's
work and materlals, then the employer has bean unjustly
enriched at the expense of the builder and must
rscompense the builder to the extent that hw did benefit
from his work.

In the event that the contractor's work is Incomplete or
defactive, he may claim payment of the contract price less
the damagss suffered by the employer In having the
defective we.r remedied or the incemplete work
completed.

However, where the cuntract stipulates that there will be
no payment unless the work is completed, payment may
legltimately be withheld untll completion. Equally, where
the bullder abr.- dong the job before completion or wiifully
departs from the ferms of the sontract and, for example,
uses inferior materials so that the owner justifiably refuses
fo acoept the work and consequently recelves ho henefit,
the bullder has o claim against his employer for payment
of the wark done. (Glbson, 1977)

Thera is a risk to the developer frem a tax perspective If
any de'relopment ratention funds are held In the investor's
name, If any development expenditure is made from these
funde by the investor, they may not be deductible as
expenses agalnst the rest of the doveloper's business.
Mowever, payment to the developer by the investor may
prove fo be a problem for the invastor especlally where
there hes been a problam with the developer's
performance on the project,
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Risks - Stage 4. ~ Financing

A great deal of the risk In property development is
financial and for the purposes of this repart it will be
examined primarily fitom the perspective of the developer
and the Investor although cleary wll of the other
participants are also exposed to some degree of financial
risk.

The obvious financlal risk Is that the developer is unable:
to convince anyone to finarice his scheme at all which will
kill It The next degree of risk ocours where the developer
is able fo arrange finance, but on such onerous terms that
there Is very little benefit left to him by proceeding with the
project. If fimes are tough and there is very lite work
around, he may still accept financlng of this nature In
order to keep his business operating. Onerous terms
would include retentions, performance guaraniees, rental
guarantees, heddleases, high interest rates and the like.

There s a risk that, once the finance has been arranged,
the "draw-down® procedure with the Invesior Is so
cumbersome or difficult that the developer's cash inflows
bacome erratic and he is unable to meet his commitments
with regard to building contractors, materials suppliers and
providers of services efc. This will make these operators
circumspect in their dealings with wie developer and may
prejudice the smooth progression of the project.

The developer's cash inflows could also be negalively
affested by any non-performance of contractors for
whatever reason. If work Is not compieted to the
salisfaction of the investor and its professional advisers,
money in the form of prograss payments will not be
forthcotning until the work is completed satisfactorily.
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Securitv by the developer

This clause represonts a shraightforward fransfer of
risk for any non or late performance by the
deveiopment team from the Investor fo the
devaioper. It also engures that any financlal losses
which might be suffered by the Investor are
minimised by the flow of performance guarantee,
retention and insurance payout funds directly and
immediately on receipt by the developer to the
investor,

The security involves & cession of the following
rights initlally enjoyed by the developer:

o performance guarantees,

v the right to retain or receive penallles for late
completion,

o benefils paid oy y the developet's insurers,

«  any funds relained by the developer against the
main coniracfor, sub-contractors or the
professional tean,

A further important measure to ensure that any claim
against and consequently risk to the investor Is
minimised, Is the requirement that all buliders' liens
be waived by bullders, contractors and sub-
contractors.

Dasign documentis and daviation procedure

This clause requlres the developar to produce initlal
and final building dosuments as specliled by the
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In torms of the sample agreement, the developer
warrants that all persons, particularly professionsl
persons, appointed to be engaged with the

- development shall be duly qualified for what they are

appointed to do and more Importantly para. 4.5, of
that agreetnent categorically states that ne membor
of the professional team, contractor, sub-contractor,
agent or empioyee of the doveloper wiil ba or will be
deamed to be a nominated sub-contractor of the
company {Le, of the investor) and that there will be
no “privity of confract" betwesn the company and
those parsons,

No “privity of contraet” ineans that there Is no legal
contractual relstionship hotween members of the
professional team, contractors or sub-contractors
and the company. This I3 an important pravision
from the investor's point of view since i only wants {o
nave to deal with one ¢laim In the avent of defective
or non-performance by the developer, if this clause
was not Included, the investor would run the risk of
betoming embrolled In legal wrangles between itself,
the developer and a myriad of sub-gontrastors.

Whilst there 1s no formal contrasfual relationship
hetween tha padies as oullined ahove, para. 4.3,
dous require the agreement of the develaper to
nsuro that even though the architeet ls amployed by
the developer, that the architect confirms in writing
that he does act for the company threughout the
developmant process and that the campanylinvestor
ghould be entitiad to consult with him freely at all
times.
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In practice, issues of this nature would be negotiated
between the developer and Investor as and when
they arose and in my experience Investors are
genorally falrly flexible as long as the original
appearance and quality of the development is not
compromised.

This clause 5 extremely important to the Investor
and deals with the remedying of a variety of defects
which may appear In the finishad product. Defacts
arg a significant risk and dapending on the size of
the schome can run to millions of rands worth of
ractification work.

Defacts covered are those patent defects which may
appear during the 90 day maintenance periud, water
leakages which may matarialise during the 12
months after the first heavy rainfall accurring after
the completion date and finally latent or structural
defocts which cagur or become evident at any time
within a perlod of 3 years after the completion date.

The professional team

Approval of the nominated team and the condition
that any changes be agreed by both the developer
and the company ensures that the leam Is
objectively selected and that there Is minimal bias
towards either party in crucial dacisions such as
whother to extend the construction perlod and whan
the final completion certificate should be signad. By
the same token, the deveiaper is obliged to disciose
all detalls of appointmonts, terminations and
roplacements of persens whose services are
employad by the doveloper,

v mm—————— ._
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That he will enter into the specified bullding contract
(a copy of which would be appended to the
development agreement) with an agreed building
contractor and ensure that a retention, in money, of
not less than 5% of the buliding contract price Is held
ag socurity for the obligations of the bulider In terms
of the hullding contract. i would be prudent for the
Investor to insist that this retention maney be placed
in & frust account ever which it has some control and
which wiil be released on the advice of the
developer, as confirmed by the Investor's own
professional team, that the bullding work has been
completed satisfactorily.

That he wal ensure that the developmaent ocours, the
grounds are landscaped, deslign documents and
spacifications of materials are substanfially complied
with, that a standarrd of workmanship and finishes Is
maintained as specified or, where the design
documents fall short, in Accordance with the
standard of simllar bulidings of a similar quality and
In the same location,

Whilst this clause offers protection to the investor
and allows him to insist on receiving the quallty
produst he was advised he was pyrchasing when the
samples of materials and finlshes were first
presented to him, it also affords the developer some
leeway in the event that he experiences a shortage
in supply of a particular matarial or a significant
delay In the dativery of a speclfic item, say roofing
tes, which might delay the prograss of the entire
gehema, As long as the materlals to be used
"substantiaily" comply with the specification then the
deveioper is not at risk.
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That he will meke provision for support of walls,
bufidings and roads ete. on adjoining sites and take
all reasonable measures to prevent any avoidable
nuisarice In or on the land and which may affect
owners, tenants or oceuplers of adjoining property.

That he will ensure that necessary soil investigations
are undertaken and that the foundations are iald in
accordance with the engineer's specifications.

That he will ensure that the development is in
accordance with the townshlp conditions of the land.,

That he will ensure completion by the intended
cormplotion date with the provigo that if construction
iz delayed by a reasen heyond the control of the
daveloper which was not foreseen at the time of
gigning of the development agreement and Is
considared sufficiont by the architest, then the
architect may certify a fair and reasonable extension
of time for the completion 7 the btlidings.

This clause I8 Included for the benefit of the
developer who might otherwlse have had {o bear the
risks of not being able to complete the scheme within
the allotted fime,

That he will procura that the contractor and sub-
contractors agree with and camply with the terms of
this agresment.

This Is a logical plase for this risk to be positioned for
although a copy of the hullding contract is appanded
te the development agresment and will have been
vetted by the Investor, the developer will ba the party
whe negotlates tha maln bullding contract and the
terms of the sub-contragts.

T My
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where the developer is experiencing cash flow
difficulties he will use the nrogress payments from
the investor to fund some other more pressing need
In his business. Although the Invastor has a measure
of protection in that he may attend the development
slte progress meetings, as i+ evident from the next
clause, to my mind it would be hetter to include a
term in the development agreement authorising the
investor to make payments diractly to contractors
should the need arise, it is then up to the investor to
determine from the ocontractors the moment a
payment is not made and the investor's potantial loss
may then be limited to one progress paymer:.

That he will allow the Investor or his representative
to attend development site meelings and any other
maetings with consultants,

That he will procure approval of the deslgn
documents, consents, town plamning and zoning
provisions required for the construction of the
buildings. One wouid expect the major rights
applicable to the site to be known and granted by
this stage so that there were no unnecessary delays
in the process from the commencement date.
Howaver, this clause puts the risk for any rights not
achleved squarely at the door of the developear which
Is where it should be if he has warranted that the site
has certain rights aftaching to it.

That he wiil pay all fees and charges in connection
with the submission and approval of plans for the
development or for the provision of pubiie utllity
services {e.g. waler, electricity, sewcrage and
telephone  conneotions), Also o poy  any
development contribution or "hetterment” due to the
local autharity.
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The development

This clause s the very “sssence" of the contract and
sels out exactly what the developer and the investor
expect from each other, it is the main "give and take"
area of the contract and the relative positions of
strength that the respective parties ocoupy during
the negotiation process wil determine the nature of
this clause.

The clause deals with tha foliowing Issuas;
What Is to be buil.

The raquirement that the developer employs
consultants, conifractors end sub-contractors to
ehable him to complete the project timeously.

Onligations of the developer:
That he will commence on the commencement date.
That he will supervise the censultants appointed.

That he will effest the necessary insurances which
will be at ieast those regulred in terms of para, 18, of
the agresment. This clause Is for the protection and
good of bath the developer and the Investor.

That he will supervise and co-ordinate payments to
consuliants and contractors agalnst construction
progress cettificates, specifleally ensuring that no
payments are made in advance and that the normal
retentlons are effested.

This Is another area whera gnormous problems can
be encounterad in development projects, Often
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agree on a realistic monthly rate par square metre
for operating costs, there is anh automatic conflict of
Intergsts beiween them over the appointment of
maintenance confractors for the properly. The
developer will be seeking to minimise costs by hiring
the least expensive cleaning, gardening and security
staff whilst the investor will be endeavouring to keep
lts tenants heppy in occupation of thelr premises in
fhe building by providing them with a reasonable
service for the rental and operating cost
contributions they pay over each month, In addition,
thers +re the problems of the rate of escalatfon of
the operating costs over the guarantee perlod and
the liability for any sudden unforesean maintenance
costs,

Wotld those be for the expense of the developer or
the Investor? Who will bear the risk? There is no
absolute answer to this question so the issue must
be resolved, agreed upon and documented in the
davelopment agreement before embarking upon the
scheme,

Conditlons Precedent

Conditlons precedent are those conditions which
must be met for the agreement to remain In force
and existence. Thelr inclusion is primarily for the
protection of the investor who needs to know that his
ownership of the land Is secure, that the land Is
cotrectly zoned for the intended use and that all the
requisite consents and permissions  have been
granted by the local authorlly befere proceeding with
the scheme ar before making any major payments.




Para. 1.1.18.

Para. 1.1.17.

Page 56

the project architect's inspection prior to his Issuing
the “final completion certificate”.

The "final measurement” definition should be read
with Para 1.5, which states that all measurements of
the bulldings are on the BOMAI (Buliding Owners
and Managers Assoclation International} standard.
Two aspects of risk management are offered by this
definition. The first is that the architect (spacifically
the professional who prepared the actual plans and
‘managed the construction off them) must certify the

total rentable space and the number of parking bavs, -

Secondly, the system of meastirement 's specified.
There are several different standards of
measuremant (e.g. Amerlcan National Standard,
BOMAL and the SAPOA (Scuth African Property
Owners Assoclation) methods). It is not that
important which standard is selected other than from
the point of view of ease of use and generally beling
understood, but rather vital that a standard Is agreed
upon to ensure certainty,

The definition of "initial return" should be read
fogether with Para, 1.1.22, which defines "net
rental" because the initial return s the area
determined by the final measurernant multipiied by
fthe net rentals applicable to the varlous categories of
rentable area. :

These two clauses need fo be carefully considered
in that the deflnition of inltlal return does not take the
payment of the operating costs (e.g. insurance,
rates, water, aleciriclly, security, cleaning, gardening
and refuse removal} into account.

This presents a minefield of potentlal problems in
that even assuming that the developer and Investor
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every day that passes from this dale where the
building Is not fully let the developer will lose money.

The developer s very aware of this date and the
investor should be alert to the risk that the developer
will do everything In his power to postpone the
"completion date” where he (s battling to flnd tenants
for the bu'lding espacially where the notional interest
payable on the drawdown amounts is less than the
amount the developer is losing in tarms of the rentai
guarantee.

An additional reason for the importance of the
"completion date” s thet It slgnals the start of the 80
day maintenance period during which the developer
bears responsibillty for the rectification of patent
defects In terms of the JBCC contract (June 1991
edition). It also marks the start of the three year
latent or structiral defect liability period and the
water leakage liabillty period of 12 months from the
date of the first heavy rainfall after the "completion
date". Once thase periods have lapsed, the risk and
responsibllity for rectification f any structural defects
or water leakage and of any consequent damage
suffered, reverts {o the owner,

The “final completion certificate™ Is an area of
potentlal risk to the investor In that once thls
certificate has been Issued by the architect any
claims against the developer for rectification of
probietns will have to be made in terms of the narmal
protection offerad under the common law reiating to
latent defests. Claims through this process are much
harder to Implement than those secured by the
withholding of a retention. It Is thus in the Investor's
interests to employ an independent professional
(e.g. architect or quantity surveyor) to double check

s
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way out of the deviation from the terms of the
contract with the investor,

The limit and variation formula for fixing the “celling
cost" is crucial in determining the investor's cash
outflow Umit and in providing the developer with
certainty as to how much he wili be pald for the
scheme. This I8 an agreed number and the
daveloper will have caloulated that he can complete
the project and make a profit within this amount,

The "commencement dato” is a key one In that it
fixes the fime from which the developer's liabilities, In
respect of the corntract, begin and the date from
which insurance cover should be put in place. It Is
the date from which the term of any performance
guarantees would be calculated and also the date
from which any interest accruing to the developer
from retentions held by the investor would be
calculated,

The "company" refarred to is the Investor's holding
vehicie. in this instzence it Is a private company with
limited liablity which was purchased from the
developer, Tnis transaction wili have enabled the

investor to avold paying transier duty on the land,

but will have exposed it to any liabllitles of the
sompany to the extent that the Inv = r was not
protected by warranties or to the extent that the
warranties were ineffective, The share sale
agreement is appended to the development
agreament, but falls outside the scope of this report.

A description of the "eompletion date" is vitel in that
it marks the start of the developer's liability for
meeting the obligations of the rental guarantee. For
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An evaluation of the risks managed by a sample development
agreement (Appendlx 1)

In this chapter, only those clauses dealing with the aliocation and

management of risk In the development process will be considered
and commentad on,

This sample development agreement was drafted for a scheme
combining both office and warehouse space. In order fo
accummodate the requirements of fulure tenants, which were
unknown at the time of sighing the agresment, the respactive areas
of office and warshouse space were described by means of upper
and lower limits to be finally measured ¢nce the scheme was fully
let.

Tha following analysis should be read [h <¢onjunction with
"Appendix 1"

Para, 1.1, Definitions

Para, 1.1.1. Limits on the lettable areay of the "bullding" and the
number of parking bays provided are important from
the Investor's point of view in that the price paid for
the development Is calculated according to the net
rental achievable in the first vear. Both the investor
and developar will be fully aware that any deviation
from the areas defined In this clause will be at the
developer's own risk and for his cost, ‘

Para, 1.1.2. A rigoraus definition of the "building documents" is
necessary to define the product being purchased by
the Investor as preclsely as possible. Any deviation
from the t&r. s of these agresments, which by virtue
of this definition clause are incorporated info the
development agresment, will result In losses for the
developer to the extent that he is not able to lay-off
such losses with sub-contractors or negotiate his
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In . development where a rental guarantee has been
agresd to, the Investor retalns far more control over
the scheme. Either he or his property manager will
collect the rent from the tenants, keep the records,
administer and malntain the property.

Typically the Investor would account to the developer
on & monthly basls and in the svent of any shorifall
arising betweeh the actual rent collocted and the
rent due in terms of the headlease, the investor
would simnly draw down the shorifall amount from
the retention which he was holding against the
devaloper for that purpose.

As noted earlier, It Is very important that aperating
costs be accurately defined and a formula agreed
upon to determine the level of unforeszen costs
which may arise during the guarantee period.

The semple development agreement employs a
réntal guarantes, the basic terms of which are set
out below.

in tarma of this rental guarantee clause, the investor
must deposit an amount equal to the lettable ares
multiplled by the net rentals defined in the
agreement applicable for the first twelve months of
the letting period (or whatever has besn agreed as
the period of the return which the developer is
prepared to underwrite),

- The deposit must be made into an interest bearing

agcount from which the developer is entitled fo
Interast, the rate and compounding Intervals of which
should be cefined, payable monthly in arrears.

e A ki are e it ik Y i ot i
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the rent ioll, debtar control, expense schedule and
leases,

One absolute requirement for managing some of the
risk in a headiease agreement I8 a cesslon of the
main teseoa's. rights to rental from the tenants of the
building to the main lessor, This enables the investor
or main lessor to step I and collsst rentals the
moment he Ildentifies & problem with the maln
lessea's behea dour.

ldeally he should have a clause drafted into the
development agreement and headlease entitling hir
to step in Immediately be becomes aware of a
problem with the way In which the main lesses is
managing the properly. At the very least there
should be a requirement that all sub-leases be
vetted by the Investor, that the signed original sub-
leases ba lodged with the maln lessor and that
accurate books of account be delivered fo the maln
lessor on af leust a monthly basls.

it would also be prudent for the development
agreemant and headleagse fo contain a schedule
speciying regular maintenance ltems and the
fragquency with which the Investor expects the main
lesses to attend to then,

To my mind a headlease I8 enly appropriate whare
the development has a single tenant and 18 a
relatively simple structure to manage.

The rental guarantee is more appropriate In the case
of a speculative development or one in which there
are several tenants and posslbly several separatg
structures making up the schame,
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sacure an [nitlal retuin for a fixed perlod, This implies
that the irvestor or fts manager will be taking over
the day to day running of the properly once the
headlease pariad expires and it should be noted that
risks abound at this point.

The main lessee, might not have been collecting
arrear rents, he might not have Implemented rental
oscalation clauses and he aven may not have had
the sub-leases sighed by the tenants.

It Is guite possible that he would not have attended
fo any mejor cost maintenance items, particularly
those which are not immediately visible such as
painting a roof or trealing woodwerk, it Is alsoc not
impossible that the main lesses coflacts rent from
the tanants and falls to pay it over to the Investor In
terms of the main iease (this is actually theft, but has
been known to oceur),

The main lessea might nat heve kept acourate and
up to date rocords of tha property's income and
oxpenses and where the property Is held in a
company, he might not have kept the books up lo
date or had them sudlted thus making it extremely
diffisult for the investor to form an agcurate picture of
the state of the property and understand the actual
financial positiorn of the bulldings on explry of the
headlease.

Practically spsaking, the only way for an investor to
cuntrol a headlease and manage some of the risks
which arise Is far It to employ a property manager to
shadow the activitios of the main lessea although in
itsalf this can be problematls where tho main legsee
is unco-oporative and not forthcoming with detalls of

C e e e s
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Guarantee by the developor

There are two major forms of guaranies which may
be celled for by the investor and these are a
"headlease" or a "renial guaraniee”,

Looking first at the headiease we note that, the
developer or vandor of the scheme s placed in the
position of the investor as landlord or lessor and has
total sontro! over the administration of the property.

By definltion, a headlease involves a main lease, the
headlease, hetween the investor or main lessor and
the developerivendor who is the main lessae, as well
a8 one or more sub-leasas between the main lesses,
who would be the subdessor for purposes of the
sub-leascs, and tenants of the bullding who would
be the sub-lussess. The maln lesses s usually
respansible for eollecting rent from each of the sub-
lessees, ensuring that renial oscalations are
implemented on time, that operating costs are pald
and that the bullding s maintained In a satisfactory
condition. Where there Is any shortfall between the
rant collected from the sub<essees, aiter deducting
the nalnterance costs of the bullding, and the
amount due to the maln lessor In terms of the
headlease, the main lessee would have to pay in the
differenca to make up the headiease rental payment.

in terms of the main lease, all the Investar, or maln
lessor, should have to werry about is the timeous
payment of the correct amount of rental due in terms
of the headlease.

However, nothing could be further from the truth.
Partles would typleally sign a headiease where the
investor buys the bullding/development and wants to

w
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tenant. What this means Is that where any
negotlation takes place between the developer
and the tenant and the developer wishes to
vield some “financlal ground”, he, the
daveloper, I8 liable for the cost of any such
"ground" yield-d. '

Where k.ases are agreed to by the developer
and the Investor and are concluded at rentals
lower than the net rentals as defined in his
agreamant, the rent payabie on the termination
date of the rental guarantee period must be
adjusted g0 as to be market related (e, an
upwards only rental review ingerted in the lease
must be compulsorlly implemented at this
stage). The upward revision in the case of this
sample deveiopment agreement fs subject 1o
the proviso that the minimutn escalation is 12%
on the rent payable for the previous 12 month
period,

Any lease nagotlated must otherwise comply
with the standard model lease appendet to the
development agreement.

This clause ls necessary to ensure the greatest
possible degree of certainty with regard to the future
eash flow generated by the scheme. Developers and
Investors have different agendas as far as signing up
tenants is concernad.

The developer seeks to minimise his liabllity for top
up payments under a headlease or rental guarantes
and the Investor Is interested in slgning up quality
tenants and providing them with the best possible
premises and sorvices so as to secure his future
rental hcome stream.
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Some provisien needs to be made In the
development agreement in which a formula is set out
to determine who bears the cost of such longer
loages.

It would saem to be fair to aliow the investor to
assume this risk since it Is he who will benefit in the
leng run from the cettain cash flow and the
developer won't be inclined to rejest the tenant
because of the negative iImpact the additional letting
sommission payable waeuld iave on his de* ~“ypment
profit.

This clause sets out the rules applicable to letting
during the leiting petiod which are as follows:

« Leases must be approved in writihg by tha
lnvestor.

» The Investor may only approve leases which
differ from the standard model, appended to
the develapment agreement, where both the
developer and investor have approved the
finanelal standing of the tenant.

¢« Leases must run for a minimum peried, in the
case of this davelopment, three years.

« The tenant must pay a pro-rata share of all
casts and mainienance as set out in the draft
lease attachied to the agreament.

« The rent payable by the tenants must escalate
by at least 12% per annum,

«  Any cosls asseciated with concluding the lease
and any stamp dutles are payabie by the
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the risk of another broker or agent leveling an
unforessen claim for commission against the
Investor.

As regulated by this agraemeni, other agents may
bring tenants fo the schems, but will have to
approach one of the joint sole agents and negotiate
a commission split with them. This arangement
does carry the risk that other agents will be reluctant
to expose thelr leads to the joint sole agents, who
are their competitors in the Industry, where there Is
the possibility that they might be unable to agree on
a commission split and the joint sole agent then
vlages the cutside agent's cllent somewhere else.
This may have the consequence of fewer tenants

" being Introduced to the scheme than would

otherwise be the case,

Sefs the maximum lefting commission payable by
the developer. This will have been calculated using &
specific pericd, say three years, with a fixed starting
rental escalating at a fixed rate for the duration of the
lease. The apprapriate latting tariff would then be
applied to the rental flow created by these notional
leases.

Although this leaves the risk for any variation from
the terms of the notional lease with the developet, in
practice problems arisa when for example a tenant
requiring a substantially tonger lease than the base
pariod {i.e. 3 years) is encouniered.

Whilst the tenant may be of the required quality and
financlal standing and the length of the lease may be
highly desirable, the lelting commission payable
could conceivably consume the entlre allowance in
one fell swoop,
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developer is obliged to pay the amount over to the
reciplents who are entitled to peyment,

The payments are to be regulated so as to keep the
number of payments required to a minimum.

This clause protects both the investor and developer
alike. The Investor is provided with proof of the
progress of the scheme, aithough it is in his interests
to have hls own professional team double check the
daveloper's architect's cerificate, and the developer
Is provided with confirmation that progress payments
may not be unreasonably delayed and with certainty
of recelving money due within 7 days.

In terms of this clause, the investor's rights are
clearly stated with regard to payment of contractors
and the like by the developer, Although in practice
the appropriate payments may not ba made by the

* developer, as mentioned previously in this report, a

clause authorlsing the developer to pay sub-
contractors and others directly where they have not
been pald by the davaloper should be included.

In tarms of this clause the developer is to deposit a
specified amount as security for the development
gosts which Is to be reconciled with the rental
guarantee amount in torms of para. 9. {L.e, on the
completion date or on the date when the totsl
developmont cost is equal to 89% of the celling cost
whichever ocours first).

Appointment of the lotting agent
Records the appointmant of certaln, specific agents

or firms as joint sole letting agents for the buildings
in the schema, This clause Is Impartant to eliminate
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developer to manage their respective risks more
effectively.

This clause containe a warranty that the total
development cost will not exceed the ceillng cost
and that if it should, the developer will pay whoevay
the money I8 due to and indemnifies the investor
agalnst any rigk in this regard,

If the total development cost should be less than the
ceiling cost then the diffsrence will constitute
development profit due to the developaer on the
completion date subject to the raconcliation of the
various guarantee amounts put up by the developer
in terms of the agreement.

Where the investor is liable to any third party in
respect of any excess constitufing developmant
profit, then the Investor may recover that amount
from the developer Immediately after the lHabllity Is
incurred regardiess of whether the third party has
been pald by the investor yet.

This clause ensures that the llabllity for payment of a
third party olaim against the developer remains with
the developer and s not shifted to the Investor as a
result of the timing of the paymeni of monay over to
the developer,

As far as managing the payment of the devalopment
cost Is concerned, this clause states that the
develeper is to submit monthly statements supported
by voushers and architect's cerfificates to the
Investor's company.

The Investor Is fo pay the amount required to the
developer within 7 days of the request and the
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agent claiming o have acted on behalf of
ohe of the parties.

¥ Any other costs necessary for the
complet>n  and letting of the
davelopment.

% The costs of any fixtures fittings and
equipment installed in the bullding.

% Tenant installation costs and any other
piime cost items subject to quantities and
amounts spacified In  the design
documents.

% Any deposit made by the developer {o the
Invastor to provide cover against possible
shortfalls in the total development cost.

The amount of such a deposit would be
specified and possible reductions In the
amount of the deposit adsing out of the
recelpt of net rentel Income from the
premises prior to the completion date or
from the recelpt of the proceeds of any
insurance  policy pay-out received
hacause of a dela: In the compilation of
the project would also be specified.

In defining the total development cost, this clause
Instals additional security for the Investor against the
risk of posslble non-performance or non-payment of
persens working on the project by the developar, i
also contributes to certainty for both partles as to
what quantum of payment will be made for what
gervices and ensbles both the investor and
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Professional feés.

Payments due fo contractors, sub-
contractors, local authorities and the
Receiver of Revenue.

Notional interest on any amounts forming
part of the total development costs
disbursed by the investor and calculated
at 12% per annum, capltalised monthly In
arrears, from the date of each
disbursement until the completion date,

It is important to specify the exact method
of caloulation of this nntlonal interest,
especlally stating fne compounding
Intervals, since there are many different
methods of caleulating interest,

Legal costs, stamp duty and VAT,
Insurance premiums.

Lelting commission on the first lettin: of
all premises throughout the building In wie
scheme,

Any placement feas or commiseions due
to an agent who Introduced the scheme to
the invester.

The name of the agent and the exact
amount of the commission due should be
stated. If no agent was responsible for an
Introductory fee, thie should be stated In
the agreement to avoid later claims by an
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company, Once prepared, the documents must be
approved by the company.

A procedure is set out for material deviations
deemed to be necessary by the developer. Any
alteration or deviation to the bullding documents
must be signed by both parties and appended to the
bullding documents thereby becoming part of the
development agreement.

Unless specifically agreed fo in writing in an
alteration t6 the building documents, no amendment
will affect the “elline ~ost of the development, Qther
thah by usn.y .0e provisions of this clause, the
building documents ‘nay not be altered in any way.

The function of the clause Is to state unambiguously
the nature of the product which the investor is
acquiring and fo ensure that no changes in the
nature of the product cccur without the investor's
blessing and agreement. it also ensures that there
are no varlations to the cost of the scheme without
the investor's consent.

Total development costs

This clause begins with a definition of the "fofs/f
developmert costs” which includss the following:

e« The total purchase price In terms of the
vendor's agreement Inoluding the cost of the
land,

«  Cosis of "betferment".

»  Costs of the development including:
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Investor, are shifted from the investor to the developer
through the development agreement,

. Individuals and flrms making up the professional team are
not afforded any protection through the development
agreement, other than to the extent that their appeintmerit
ls confirmed and agreed to by the investor. These parties
nead to enter into Independent contracts with the
developer 1o ensure payment and to prescribe the extent
of their services due,

. Whera there is a third party such as the seller of the land
on which the develovment is to take place, such a selier is
not protected by the development agreement other than to
the extent that the land sale agreement negotiated with
tha developer or investor is atiached to the developmoent
agrasment. Normally such & vendor would have hls own

attorney represent him In the draiting of the land sale

agreement and payment of the purchase price would
usually occur on transfer of the land to the new owner,

* Letfing agents are covered by fhe development
agreement to the extent that they are nominated as
having certain rights with regard to belng sole agents ar «
are therefore antitled to share commission with any other
agent bringing a potential tenant to the schema,

. The property maneger is not covared by the agreement
and should enter Into a separate propert management
agreament with the investor to regulate th it relationship,

Effocis of the power and of the relative positions of strength of
tho partlos to a development agreoment

The relative position of strongth of the various partles to the
development agreamant Is largely detarmined by the timing of the
scheme, the skill ot service which each party has to offer and the



G

e

Page 86
. non-recovery of funds disbursed where no value Is glven
in return
» a lower than expected return dug o

#  slower thai anticipated letting,
%  not achieving anticlpated rentals,

* loss arising because the terms of a headleass or
rentai guarantes were not properly defined

Both the investor and the developer achieve certainty through the
agency uf this agresment and where possible will iay off further risk
by the use of insurance.

Whilst the developer and investor are coverad .againat risks they
might experlence during the development process, parties left
vulnerakle by the agresment are:

. The maln contractor who only has recourse agalnst the
developer even though the funds being used to pay him
are sourced from the investor. The hullding agreement
which 1g attached to the development agreement Ie largely
there for the protoction of the investar, nat the contractor.

Although not covered by the develspmant agreement, the
maln contractor can minimise his major risk, that of not
being pald by the developer, by malntaining reyular
gonteet with the Investor and ver.suring that both the
investor and he are sure that money is boing disbursed for
the carrect purposes.

Tha contractor's other risks such as ensuring the supply of
materlals and the fimeocus perfermanoe of construction
work, the consaguences of which ultimately rest with the

R
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Para, 24, Developer no agent

This clause records that the developer is not an
went or partner of the Investor's proparly owning
carmpany and has no authorlty to act on hehalf of or
te bind the credit of the company.

Buch & olause ls necessary o pravent the developer
from Incurring any liability on behalf of the investor
without the Investor's knowledge.

Parties protectod and thoco left vulnerable by the sample
dovelopment agreoment

One reeds to baar in mind that the sample agreament was drafted
by an investor primarily for the protection of that investor, Areas of
the agreemant whish indicate an advantage to the daveloper have
octurred where it was expedient for or ir the Interests of the
Invesior to agree fo sush advantages or whera the developer would
not agree to the scheme without that protection or ciarity of risk.

Nevertheless, the negotiation has resuited In a documant whish
cloarly allocates responsibllity for the many risks generated by the
property development provess to that parly which both parties
agread should hear the risk as discussed duling the negotiation
and drafting phasa of the agreement.

The major category of rigk against which the Investor enjoys cover
in torms  © the agreement Ie financlal and the major events giving
tlse to financlal loss are as follows:

. delay,

. less through theft or damage,

M clalme for damages to property or parsons,
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company many of which have departments
spacifically dealing with this type of cover,

All policles are subject to the right of Inspection by
and the approval of the investor,

Premiums and stamp dutes form part of fhe
development cost and are payable by the developer.

The developer is flable for any excess payable
unless the event preclpitating the claim ocourred
after the completion date,

Where the developer fails to insure, the investor has
the right fo Ihsure on his behalf and fo debit the
daveloper with the cost.

In the event of any physical destruction, damage or
Iogs, the developer ls liable to make gaod any such
damage and this obligation exists regardiess of the
existence of any Insurance claim or delay in the

- settlement of an insurance claim.

Risk and handing over

This clause sets out the hand over procedure and
states that the tisk in the development passes from
the devaioper fo the investor on the completion date.

The final completion certificate, as distinst from the
complation date, will be [ssued by the architect on
termination of the maintenance period provided that
all defects on the defect list have peen ractified.

S T s D e st e L
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the nvastor. It is thus up to the invastor to ensure
that the requisite cover Is taken out by the developer,

To this end the following types of cover ate
spevified:

Contract warks

Public liability (contract works)

Fublie Iiabllﬁy (property owner's liabllity)

+ Insurance againet loss arising from the removal
of lateral support and plling if such removal s
daemed nacessary by the architect

+  The following forms of contract insurance are
reguired until the end of the maintenance
pariod:

% Cover In terms of the Workmen's
Compensation Act.

# [mployer's common law  lability
insurance.

# Insurance of  construction  plant,
equipment and temporary structures,

% Motor vehicle Insurance In accardance
with the Compulsory Motor Verncle
Insureneg Act and cover for balance of
third parly Including llabilty for
passengera.

The amount of cover to be taken should be
determined with the aid of a reputable insurance

3 .
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The architect may dellver fo the developer additional
lists of defects which the developer is required to
rectify as expeditiously as possible with as little
disruption o the tenants as possible.

Should the developer fall to r ify the defects
identifled within a reasonable time then the Investor
Is required to give him written notice and falling
subsequent rectification by the devaloper the
Investor may have the defect ractifled itself or allow
the tenant/s arfected to rectify the defect and to
racover the costs from the developar,

This clause olearly describes the risks borne by the
raspective parties.

Commission

Any placing commission (l.e. commission payable to
the parly Introducing the scheme to the ultimate
buyet) due to any party should be recorded ih this
agreement and the amount, fime and place of
payment should be specified,

Insurance

Insurance in development projects Is an essential
risk management tool, claims for damages could run
Inty millions of Rands and there are few developars
or Investors who could bear the cost of a major
claim,

In reality, although the risk is laid off by the Investor
to the developer through the agency of this
agreement, the actual risk still remains with the
owner of the land which in the sample development
agreement happens to be the company owned by
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Indemnifies the Investor against defect, damage,
loss or claims suffered by the developer as & result
of the investor or ity representative exercising its
rights of Ingpection.

Tha Investor may rely on its full rights in terms of this
agreement at all times regardiess of whether or not it
exercised all or any of ity rights of ingpection as set
out in this ciause.

The importance of this clause cannot be stressed
sufficiently for it Is the only way in which the investor
can keep track of the progress of the scheme and
ensure physical adhsrence fo the terms of the
development agreement. It Is also important for thie
developer in that the continued presence of the
Investor or his representative wili dissuade the
develaper from the temptation to "eut comers” and
not adhere to the huilding regulations and
specifications. -

Indemnity

This is a comprehensive indemnity clause typleal to
many different types of agreement which shiits the
risk of claims for any losa or damages onto the
shauiders of the developer who s required to Insure
against these risks.

Defact list

Here the developer Is made aware of the fact that he

will boar the risk for the rectification of any defects

ldentified during the Inspection by the daveleper, the
Investor and the architect within seven days of the
completion date.

T £ A o e i ot e o T a1
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Allows the developer to negotiate directly with the
tanants concerned to recover any overrun In the
installation costs against the budget. The investor
neads to be aware here that the developer may
frighten off a potential tenant by inslsting that it pick
up the exira cost for any Installation and it may be
prucdent to include a clause requiring the Investor's
appraval of the proposed terms of such a negotiation
before it Is commenced,

Gives the Iinvestor the right to control the
“dovelopment retention” funds,

Inspectlon rights

The Invastor hag the right to look at the land,

buildings and bullding documerts as well as the
books and records of the developer which are
relavant {o the schems., :

The Investor may appoint a ‘"walching brief"
representative, at the developer's cost which will not
excead a specified Rand amount, to exersise the

“Investor's rights of Inspection. The developer is

abliged to render all necessary assistance, co-
operation and Information to the Investor's
representative,

The Investor is entitled to draw the attentlon of the
developar to non-sampllance with provisions of this
agreement, particularly with reference to the erection
of the bullding and the developer is obliged to rectify
where necessary falling which a dispute wili be
declared for rasolution in terms of the arbitration
clause contained In the agreement (para, 14.).

e e e i e e
B . S
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the fitting out and instaliation of the last tenant's
premises.

The escalation in the cost of the installation has to

 be bome by one of the paitles and the Interest

earnad on any retention held may not be suffisient to
cover the tise in the (nstallatior costs, it Is also only
fair to put some sort of fimit on the developer's
linbility for any rize in instaltation costs over time.

It Is necessary to ast out some sort of procedure for
hiring sub-contraciors to do the installation work
given that the developer's bullding team may have
been off the slte for quite some time and not able to
do the work when the last tenant comes fo be
installed.

The developer Is at risk from the point of view that
shauld the Investor complete this aspect of the
project, the investor may hire a very eXpensive
contractor and may noi have the abilty to source
materials as cheaply as the developer could. These
lssues are not addressed in the sample agreement
and nead {0 be specifically dealt with.

This clause makes provision for the ceiling cost o be
reduced by the amount of the installation allowance
that has not been used by the completion date.

Here, the agreement provides for the architect io
prepare an estimate of those amounts "reasonably
necessary” to Install the rest of the tenanis in the
buildin® and of any outstanding payments tfo
contractors and tha like, This [s {o enable the
investor and developer each to do thelr own
reconciliations of the amount required to oreate the
"development retention” to be held by the Investor,
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The initlal retum

Here the developer guarantees the "iniffal refum" as
defined In the definition section of the agreement.
The guarantee Is for the duration of the letting period
and the developer indemnifies the Investor against
any loss during this period. The developer alst
records that its fiabllity in respect of the iniflal returr
is limited to the amount referred to In para, 9. in the
agreement (i.e. the rental guarantee amount).

Whilst the primary purpose of this clause Is the
elimination of the investor's risk of not achleving the
guarantesd Initial return which was one of the
conditions undet which he agreed to purchase and
financa the schems, it also limits the potentlal Habllity
of the develgper arising from the guarantee,

Tenant installations

In terms of the sample agreement, the tenant
installation work Is costed into the total development
price and the only risk that exists Is that of a shorifall
arlsing hetwean the budgeted amount and the actual
cost Inourred.

This agreemsnt uses the rontal gusrantee retention
amount to cover any such shortfall beiween the
tenant Installation allowance hudgeted for in the
initlal costing of the schame and the actual cost of
fung out the first tenants throughout the building,

It 1s very Imporiant that the specifications for the
tenant's installations be accurately described and
costed because almost Inevitably there will be some
delay botween completion of the development and
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The developer may argue that he is unable fo
minimise potential losses arising out of the rental
guarantee where he is unable to negotiate the terms
of the leases more freely and that he should be able
to collect the rentals and generally manage the costs
of the building during the letting period. A direct
conflict of interests exists between \ e developer and
Investor at this stage and the Investor needs to retain
control of the tenants and running costs of the
building at ail times.

This conflict of interests arises because the
developer seeks to fill the bullding with tenants
without delay so as to allow his rental guarantes
amount retalned by the owner to be rewased and
paid out to h'n. In my experience this imperative
makes the developer less discerning in respect of
the guality of the tenant, the tenant's financial
soundness, the likely use of the premises, the
compatibility of the proposed new tenant with other
existing fenants in the building. Por example, it is not
ideal to put a neolsy, messy, fume generating steel
frame construction company with its [hevitable

‘welding and painting operaiions Into a minl factory

unit next to a high-tech manufacturer of sterlle eye
care products rich as contact lenses.

On the other ... , the owner is inferested In having
long term geod quality tenants who will not
antegonis~ the other occupants of the building
thereby Jeopardiging the strength and consistancy of
hls future cash flows from the property. The owner Is
thus likely to reject many of the proposed tenants put
forward by the developer and this leads tg conflict
which s usually resolved by a process of
compromise.

e a7t
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The deposit may be reduced pro-rata at the
investor's sole discretion having regard to the quality
and duration of the leases entered Into and as to the
space ramaining unlet during the letting period.

The developar may put up & bank guarant - # ¢ .
of ¢cash for the rental guarantee and the inclusion of
this olause will depend uporn the Investor's
perception of the developer's financtal standing at
the time the development agreement is concluded.

This rental guarantee clause is pivotal in allocating
risk between the investor and developer. Often the
development is not tully let during the letting period
and the entire amount of the rental guarantee can be
used up In providing the investor with a guaranteed
minimum return for & period.

An omission In this sample development agreement
Is a clause categorically stating that there is no
cession of the Mvestor's rights as landlord, to the
developer. '

Although [t Is tacitly understood from the terms of the
sample agreement that the Investor Is the landlord
and as such enjoyt | of the landlord's rights, the
conflict of interests which arises In the lstiing phase
may call this aspect of the lsgal relationship into
guestion.

in the case of a headlease it s absolutely essentlal
that a cession of the landlord's rights from the
develonar/maln lessee to the invastor/main lessor be
lnoluded in the development agreement or
headleass itself,
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The numbers on the chart above are reinforced by the statistics for
the second part of tha guestion in whlch the respondents ware
asked to indicate what percentage of thelr business s
represented by each property category and where the averuge
resuits for the sample were as follows:

Comimerclal 45%
Retail 30%
Industrial 18%
Residential 7%
Questlon 3

"What is the average minimum value of individual property
development projects usually dealt with by your firm®?;"

36%, | - ] j
30%; r—
2% | p [
20% | [ !
8% -
10% | ‘
BY% - 1
0% .8 il Ll

Rl RBm  Ri0m

to o 0 to

RBm  R10m R20m REOm

The chart clearly shows that the bulk of the respondents'
developmerit businesas ls with schemes having a minimum value in
the R6m to R20m range. One would expect schemes of this sort of
size to warrant the cost of hegotiating and drafting a properly
development agreement.

Il
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This response algo indicates that the opinion of the correet sample
Is neing sought In connection with the property development
agreament (L.e. people diractly Involved as princlpals i the property
development process such as property developers and propudty
Investors and managers).

Question 2

"Type of properly development schemes that your firm typleally
doals with (please tick the appropriate hox or boxes and
indicate that percentage of businoss which each typo
roprosonts In the second column of boxes)™"

™ psldondal
11%%

Commarsloi
33%

Rowll [
a0% UREE

“Industial
26%

Fally evan proportions of the respondents are exposed to
commerclal (offices), retall and industrial property business with
only 11% having exposure o residentlal property. Again, this
confirms that the sample is appropriate in that one would not
generally expect development agreemants to be sighed in the
case of residential developments which are typically lower In value
and where there are usually a greater number of smaller
purchasarg than In tho case of development projects In the other
categories.
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exclusive, However, In soms cases only one part of the
question has been answered and where this has ocourred
an opposite response {yes or no) has been assumed for
the alternative portion of the question an the grounds that
the majority of the population sample has raspanded ns
antlcipated,

Where percentages are shown, these may have been
rounded up or down to the nearest percent.

Arzlysis of the actual rosponses to tho questions

Question 1

Respandents were asked o indicate the prirmary businsss of their
company from the following alternatives: property development,

construction, properly Investment and management, letting or
other,

0% 1
28% |
W%, i,
10% |
B% .
0% M.

Frop. dev't
inzAmam'nt | _ _'
Other |

As can be sean from the shart above, the hulk of the respondents
are active In the property development and Investment and
management flelds with the smaller part of the sample correctly
reflecting the construction coinpanies and attorney's firms {other).

v i 2 s
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two firms of attornays, two professional property firms,
one Investar and one developer falling to respond,

Not all respondents snswered the questionnaires in the
gsame way and In some cases inapplicable guestions were
loft blank or answered under the "ather (please speciiy)”
space provided for alterhative answers,

Apait from question 8, the answers have been evaluated
by adding up the number of responses to a specified
alternative answar and than calculating the percentage
which that number bears to the total number of responses
received for that entire question.

in question 2 where the respondants ware given a range
of 20 alternative risks from which to rank thelr personal
top ten In ordar of priority with 1 representing the highest
risk and 10 the lowest, only 25 of the 41 respondents
completed the question correctly so the sample was
limited to 50% of the total number of questionnaires sent
aut.

In quuestion 8 the results were analysed by adding up the
total value of the numbers sllocated to each risk by all 28
of the respondents. Blank spaces were deemed to have a
value of 11 on the assumption that if no niimber had been
given to a partivular risk then that rigk should bear a value
higher than 10 singe 10 was the lowast priority attributable
to any identified rsk. Once the addlfion had baen
completed the results were ranked with the lowast total
représenting the highest rlsk and the highest total
roprasanting the lowest risk as pergeiven by the 28
respondents.

In questions 15, 16 and 20 there 18 provision for two
clternative yes/no answers, When preparing the questions
it was intended that the alternative answers be mutually
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Questions 1 to 3 calegorise the respondents In terms of
the type and scale of work undertaken by their finns,

Questions 4 to 8 deal with thelr understanding of the
nature of the property development agreement whilst
guestion 9 looks to obtain a ranklng of the top 10 risks
Inherent In the property development process.

Questions 10 to 23 assess how the risks are nermally
managed and how parformance Is usually secured from
the parties to a property development transaction.

Question 24 assesses how comprehensive the
documentation iypically is in a property development
agreement and questions 25 to 31 cover specific Issues
relating to the rental guarantes mechanism, |

Question 32 examines the concept of “net return” and
question 33 seeks to establish how the “return” from a
development projest is usually caleulated.

Explanation of the sample and comiment on response

Of the 50 questionnalres sent out, 10 went to investors,
16 o developers, & fo construction companies with a
development profile, 8 to firms of attornays with expertise
in drafting properly developmaent agreemenis and 9 fo
professional property firms such as letting agents wha are
involved in the development process.

The purpose of sending the questionnaire o such a
diverse sample was to obiain a response from a broad
and as reprasentaiive as possible cross-section of
operators In the property development industry,

Qverall, the regponse from 41 participants or 82% of the
sample was high with only three construction companies,
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Market survey

41,

Mothodology

The survey was conducted entiraly by means of a quastionnaire
contahing 33 questions sent out to a sample of 50 operators In the
propetly Industry. The questionnaire was transmitted by fax
machine and numerous {elephone calls were made to the
raspondente to ensure their co-operation and to explain any
guestions which might have been misunderstood,

4.1

Aim of the rosearch and structure of the questionnaire

It is Intended that the research should enable the reader
to assess the properdy marksts understanding of the
property development agreement, its purposs, batween
whom it Is entered Into, who benefits from signing it and
whether or not it is relevant and necessary .

11 addition, the research should ascerialy what the market
views as the major risks Iinherent in the property
davelopment process and it should enable one to rank
thosa risks.

It should provide an indication of how the major risks are
normally managed and how performance is typically
ensured In the property davelapment process,

Finally, the fleldwork anould obtaln & market view on a
number of specifle icsuce often covared by clauseés in
development agreemants,.

The questionnaire has been structured in the following
way:

L . o .
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commission to be pald to estate agents Infroducing those
tenants to the development,

Omilssion of a provision for measurement of the bullding
after the construction work has beet completed according
to an Internationally acceptable measuring standard and
for the purchase price of the schems to be adjusted
upwards or downwards according fo that final
measurement,

L.eaving undefined the issue of ownership of any retained
portion of the development cost in the avent of ingolvency
or other change in status of the developer.

Similar to 3.6.8, abave in net providing a mechanism for
keaping the agreement allve In th~ event of conditions
precedent not being fulfilled becau. of some changs In
status of the devaloper (9.9, insolvency),

Not drafting a clause preventing the developer from giving
professionals, particularly the architest, an Incomplate
brief, thereby releasing e.g. the architect from professionat
responsibility for the project and not requiring him 6 use
his full skills to ensure that the projent is bullt as designed,

Not determining precisely what accounting msthod Is to
be usad in caleulating the net return for purposes of the
rantal guarantes duration calewlation.

e e it
. . * T u :
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equal time and effort should ba devoted to negotiating a
settloment or compromise,

As may be seen by the answer {0 guestion 23 in the
guestionnaire (page 123 helow) i.e. "What do you belleve
fo bhe the most cost effoctive method of ensuring
performance In a properly development project', where
70% of the respondents indicated that they belleved
negotiatlon and agreement to be the most cost effective
method.

Typical shortcomings of existing dovelopment agraemeonts

In my experience, the following shortcomings appear regularly In
properly development agreements,

3-‘6| 1 L]

3.8.2,

3I6|3I

3‘6!4.

Non-incluslon of a full description of operating costs In the
definitlon of net return,

Fallure to make proviston for direct payment by the
investor to sub-contractors in the event of the developer
experiencing financial difficultles or not making payment to
confractors and professionals as sst out In the
deveiopment agreemant or as necessary for the timeous
cormnpietion of the project.

Failure to Include a cesslon of the developar's or vendor's
fights to collect rental directly from tenants In terms of a
headlease or rental guarantee,

Fallure ta pravide for the situation where lefting the
bullding/s in the development aies longer then ariginally
ehvisaged and more specifically, longer than the rental
guaraniee period, A formula needs to be Included fo
ensure sufficlent funds are provided for Insiallation of the
first tenants throughout the bullding and for letting
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This form of enforcement is fairly drastic and would
usually only be utilised where relations between the
Investor and developer had broken down Irretrievably or
the developer had becoms insolvent,

Substituting or replacing the developer also requires that
the accounts with the defaulting developer are finalised
whilst a new set Is establishad with the succeeding
developer, This only serves to complicate the transaction
aven further.

How practical are those methods?

All of the above methods are effective In thelr specific
sphere of use, but all camry a delay fastor and
consequently & cost apart from the legal costs of
gonducting a hearing or court case,

Fram a practical point of view the aggrieved party will
have to welgh up the cast of bringing the actlon against
the cost of ramedying the defective or non-performance In
some other manner, '

Also, muoch time, money and potential conflict can be
saved and avolded by the Investar closely monitoring the
progress of the development and by retaihing the services
of a professional such as a "walching brie™ quantity
surveyor to ensure that action Is taken Immediately any
deviation from the terms of the agreement is detected.

How cost offactive are these mathods?

in my experience as an lnvestor, baring the discipline of
clogely menitoring the project, none of the above methods
{s cost effective and avery effort should be made to cover
any possible area of dispute or mlsunderstanding by
Including it in the development agreement and falling that,
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parties to the negotiation procoss leading to the signing of a
development agrsement,

Enforcement of rights arising out of property development
agreemonts

3!5!1 L]

What are the usual methods of enforcament?

Firstly there are the dispute resolution procedures outlined
In the development agreement, These could provide for a
deciglon by an aexpert or for arbitration proceedings or for
the matter to be heard in the Magistrate's Court or in the
Supreme Court,

Usually the agreement would provide for a period of time
within which the fransgressing parly has the opportunity to
adhere to the specific term of the agreement from which i
had devlated or to make good any demage caused, Only
i the event of the position not being rectified or where the
remedial work is unsatisfactory would the aggrieved party
declare a dispute and then follow the procedures as set
out in the agreement,

That is the formal method. Informally, it Is the Investor who
contrals the cash flow and conaequ tly has the spility to
turn the cash tap on or off to a certain extent depending
upon the perfarmance of the developer, This Is another
method of enforcing the fenms of a development
agreament, but usually only ocours where the investor
belleves it runs the risk of losing monay by paving it aver
to the developer,

In certain Ingtances the investor may appoint ancther
developer or contractor fo step In and complete the
project or same aspect of the project where the developer
has breached a term of the agreement and falled to rectify
that breach within the aliotted {ime.

bt Akt e s b
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The tenant, depending upon 8 slze, percsived financial
standing and quallty, length of lease desired, and timing In
the property cycle, will have a greater or lesser bargaining
strength when negotlating a lease.

Othier Issues which will affect the r~'ative positions of strength of
the respective partfes are:

The timing of the scheme within the durrent property cycle
(Lo, if the project is due fur commencement when the
property cycle Is In an upswing, the professlonals will have
plenty of work on thelr hands and wil only take on
atfractive and lucrative projects, the daveloper wiil
probably have a number of Invastors Interested In the
scheme and the investor wil be negotiating from a
posltion »f rolative weekness, The converse applles
during downswings in the cycle.)

The quanty of any proposed tenant and consequantly the
strength and likely duration of any future income stream
anticipated from the projest,

The inhierent characteristics of the propetly proposed for
develapment will make it more or less desirable and will
consequently influence the ability of the developer to sign
a development agreement on the most favourable terms,
e.g. with no rantal guarantee, and on terms which would
most securaly Imit his downside risk in the project,

Typleal characteristics would be: logation, topography of
the site, uniqueness of the ssheme, availability of parking,
aesthetic appeal, proximity of desirable or undesirable
features and facllities and versatility of design from the
point of view of possible tenant layouts.

Deperiding upon the Interplay of the above factors each of the
participants will have varying degress of influence over the other




Page 88

scarcity or availabllity of those skills or services. The s«llls, setvices
or products offersd by the varlous pariies are as follows:

. The investor has money or the abllity to arrange finance
which will enable the scheme to proceed and will require &
return on any money disbursed,

. The developer has a scheme which he wishes to sell in
order to make a profit for himseif and he may or may not
have & track record of similar schemes successfully

completed.

. The landowner has ownership of the site desired for the
develapment,

. The letting agent either has a tenant lined up with a

signed 'in principle” letter Indlcating that if the scheme Is
completed within a certain time and according to certain
design specifications, that tenant will enter into a lease for
premises In the schems, or it will have an established
¢lient base and a frack record of regularly and quickiy
being able to ldentify any potential new tenants as soon
as they come into the letting market,

. The professionals and consultants will Have a reputation,
track record, the capacity to handle the volume of work
generated by the particular development being .onsidered
and not [east of all, preferably an established professional
relationship with either the developer or investor, to
secure their ptace in the professional team,

. The property manager will have a track record In the

industry, good computer systems, a letting and debt
gollection capabliity, maintenance personnel and also the
capacity to take on the work at the time.




my T,

Page 111

Question 13

"Do you bslieve thut the full services of an architect, including
supervislori, should be retained in all davelopment projects?:"

No
62%

With + split of 48% for and 62% against the retention of the full
services of an architoct, including supervision, in all development
projects, no clear conolugion can be drawn from this response save
that the issue is far from decided and that the architect's krief and
role should be agreed and recorwed In a development agreament
1o avold confusion over his actual responsibilities on the project.
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Yas
S 9%

81% of the participants In the fisld survey do naot believe it is more
beneficial for a developer {0 entor into & turnkey (package deal)
contract with eno contracter Insisad of eontering Into various
separate contracts with Individual professionals, consultants and
contractors,

This respanse leads to the possible conelugion that a development
agreamant would be useful in epabling an investor to agree on the
appointment of all the varlous prefesslonals, consultants and
contractors and in bullding in & machanism to altow them to be paid
to contihue the job should the developer run into any financial
difficultles.
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Quastion 11

"Do you belleve it is necessary for the Investor/financler to amploy
a "walching brief" quaniity surveyor In addition to the projest
quantity surveyor to protect it interesis?™"

The majority of respondents did not believe It necessary for the
investor/inancler to employ a "walching bifef” quantity surveyor In
addition to the project quantity surveyor to protect Its interests.

Quastion 12

"Do you helleve it Is more beneficlal for a devaloper to enter inty a
furnkey (package deal) contract with one coniractor insisad of
entering Info varous separate contracts with individual
professionals, consultants and sontractors?:"

s e s
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Questicn 10

“In your opinfon, who shouid be responsible for ensuring that the
project is fully insured during the development phase befors
handover to the investor/purchaser?:"

Bidr: | v‘ 1.
15% - ‘20%

Nearly two-thirds of the respondents feit that the developer should
be responsible for ensuring that the project is fully Insured during
the development phase bhefore handover to the investor/purchaser,
Only 20% bellevaed insurance ta be the investor's responsibility and
16% thought cover should be the respansibllity of the builder. This
responss indicates that there Is a measure of unceartainty over who
bears responsibllity for Insuring the groject. Such uncerlainty can
be avoidad by inclusion of a clause allocating responsibility in the
development agreoment.

R —
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respondents felt that insurance was coverad by the (dentification of
construction risk,

It is alse surprising 1o find risks 15, 17 and 19 listed above so far
down in the rankings. | would have thought that no. 18, uncertalnty
reqarding the terms of the transaction between the developer and
the Investor, wa" a fallly cruclal determinant in the stccess of &
property development schame, but perhaps it s not percelved to be
a risk untll problems arise with a schems, No. 17, Inefficient tax
structuring of the scheme, I8 also capable of making a significant
hele in the potential profitability of and return from a development.
No. 18, ovarpayment of the developer in relation to the construction
work completed Is perhaps mare understandabile since it is uniikely
to have been perceived as a tisk by any of the developers. In fact
only ona developer respondant saw this as a risk worth rating.

Other risks noted, but not rated by the respondents Include: the
location of the development, market research proving to be
incorrect, external compatition, political unrest and uncettainty,
future tax legislation, control of the professional team, control of
peyments made by the developer te¢ sub-contractors, ai
inexperienced property developer, acteptance of the project by
tanants, long term unpredictable changes, location of the site and

any delay In the provision of services e.g. islephongs.

e
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The risks of budgeted rentals not belng achleved and letting
progr 2 More slowly than anticlpated cah both be controlled by
means of a rental guarantee or headiease mechanism, sither of
which are typically included in a developmsrit agreement.

Responshbility for any negative consequences flowing from an
Inappropriate buliding design can be clearly allocated and
understood by the parties through provision In the development
agreamant and cerlainty as to what is belng bulit can be achieved
by including the deslgn dacuments and drawings as an annexure to
the agreement,

Inacourate estimation of the énd value of a sche* 8 can be avolided
by Including a provision for remeasurement of the building on
completion of canstruction, agraement as to the appointment of the
guantity surveyor {o the project as well as a watshing brief quantity
surveyor and the inclusion of the agreed cost estimates in the
development agreemsnt,

Uncertainty as to who should bear the risk of poor quallty
gonstruction and project supervision van be avoided by agreement
and the actual risk of poor quality construction can alse be limited
by agreement on the selaction of the professional team and as to
the role of the atr hitect or project manager to the schame.

Construction risk can be understood and apportioned by
agreement and hetter defined by Incluslon of the building contfract
in the developrnent agreament. The risk c¢an be limited by the use
of Ingurance, the respenskbllity for wivien can also be clearly stated
In a development agreament. '

Qf the remaining 9 lower ranked risks, the lowsst (failure to take out
adaquate insurance for the project) bears mention. It seems
surprising that this Is regarded as such a minimal risk espesially
given that mest of the response to the question was avanly split
betwean Invostors and developers, it is possible ‘hat the
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17.
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Insolvency of the developer, financierinvestor or the
bullder

Problems with the cash flow from the financletfinvestor to
the developer

Ungertainty regarding the terms of the transaction
between the developer and the Investor

Incarrect measurement of the lettable area in the buildis
Inefficlent tax structuring of the scheme

Uncertainty regarding the relationships between individual
investora comprising a consortium owning a property

development

Overpayment of the developer in relation to uw
construction work completed

Failure to take out adequate Insurance cover for the
project

Of the top ten risks ranked, only three (no.'s 1, 3 and 9 in the list
above} can not be managed througn the agency of a written
development agreement. These three are circumstantial risks
determined by the invastment environment prevaliing at the time
the development Is proposed and executed and are beyond the
diract control of any of the pariles,

The other seven all fall within the purview of the development
agreement. Securing appropriate and desired rights for the slte can
be controited by the inclusion of a vondition precsdent in the
sgreement thereby leaving the risk with the developer assuming
that ig the Intention of the parties.

z
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Question 9

"Please Indinate in numbered order of priority (where 1 is the
highest priority and 10 is the lowest priorlty) which of the
following circumstances you believe comprise the top ten major
risks inherent In the properily davelopment process:"

The respondents ranked the 20 suggested risks in the foilowing
order where 1 represents the highest risk:

1

2‘

8‘

10.

10.

12.

Tiring of the sohems within the property and economic
oycles

Securing the appropriate and deslred rights for the site
Finding a buyer/investor for the rchome

Achleving budgeted rentals

Letting procoeding slower than anticipated
Inappropriateness of the buillding design

Inaceuragy In estimation of the end value of the scheme
Poor quailly construction and projest supervigion

Fi-.ing bridging finance to proceed with the scheme
whilst loaking for lang term finance ar an investor

Conétrucﬁon risk (a.3. works risk, delay, labour actian,
waather, materlals shariages ate.)

Unfareseen building sost gscalations

Implamentation of penalty clauses and other controls such

- 85 rontal guarantees and headleases
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100% of the respondents believe that a written development
agreement ls absolutely essentlal in managing the risks Inherent in
the properly development procass.

Question 8

"In properly development schemes where your firm is involved, Is &
written property development agraement congluded:

. always

b sometimes (please indicate the approximate % of limes such
a Jeemonts are concluded)"

Samoiimos
7%

Although not unanimous as in Quastion 7 above, 83% of the
_respondents always cohclude a written property development
agreement. Those who only sometimes gonglude such agreements
navartheless sign written developmeant agreements 65% of the
flme, on average.

These two questions 7 and 8 demonstirate that the matket views
the property development agrerment as a vital dosument which is
drawn up and signed for practically every development project
embarked upon,

et s i, -
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Question 6

"Ahich party do you believe is most protected by and bensfits most
from the negoflatic. and conclusion of a development
agreemeni?:"

Dov'pr  Arohl.  Inv'st,  Bldr,  Vendor

The respondents were strongly in agreement that the investor is the
primary bene’ slary of the conclusion of a property development
agreament with some (25%) bellaving that the developer algo
baenefits,

Question 7

"From the polnt of view of managing the risks inherent in the
praperly development process do you belleve that a written
development agreement Is:

. absolutely essentlal

. an expensive fuxury

' totally unnecessary"

et ki i et e an g et i
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Question 5

"Whan negotiating the acquisition or sale of a propery
deveiopment scheme, what Is your preferred vehicle for holding the
jand?:"

B0% |, | |
80% | |
EO%E- l
40% | |
30% i o
20% 1 1" . | . |
10% | g

; % d &

§° % FF§ g

I

7] @ 1

Far and away the majority of the respondents prefer to hold the
land In a development project in a pilvate company. This would
indie e that they prefer the convenlence of deaiing with a separate
legal entity and despite a possibly more onerous tax position prefer
1o separate the risk in development from the individuals managing
those companles.
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Question 4

"Assuming that the vendor of the land, the bullder, developer,
arghitect aind investor/financier are all separate partles to a property
development project, whe do you understand the property
development agreement to he transaoted betwaen?:"

100%

90%

80%

70%

G0%

50%

40%

30%

20%

10% | o \

Q% | wwa | . ) 4 . N_—
(LY w o W o ]
g nd 4 ng o B ._-.g'
@ 2 | %
35 i 2 i 3

This chart provides strong evidence of the fact that most of the
respondents understana the development agresment fo be
between the investor and developer.
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Question 23

"Foliowing on from question 22 above, what do you believe o be
the most cost effective methad of ensuring performance in a
property development project?:"

W%, o
70% | " ,.,f'_
s |

50% |
ol p—
ol |

10%] 1

0% o ] X

Nogot.& Cash Exg farb, Litgafion Othor
ag'mnt.  flow prosc,

A

The chart shows an overwhelming majority vote of 71% in favour of
negouation and agreement as the most cost effective method of
ensuring performance In a preperty development project followed
by cash flow manipulation with 27% support. The "olher” response
was that the most cost effective method was "a proper
development agreement In the first place”.

The response to thls question gives a clear mandate for the
negotliation of a development agreement as the most cost effective
method of ensuring perfcimanse fn a property development project.
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Question 22

“In yodr experlence, how are the tights flowlhg from a property
development transaction usually enforced during and after
completion of the project?:”

Othor
Litgaton
2 T

Arhitratlon
285

p Gaah flow
63%

Tha chart above graphically lllustrates the market's congensus on
the use of cash flow control to the developer &s a means of
enforging the rights flowing from a properly development
transaction during and after completion of the project.

 Atbitration found a measure of support at 28% with litigation clearly

a last resort at 2%. Other methods suggested include negotiation,
agraement and one respondent observed that “The reputation of
the developer is paramount. If he Is knowd In the market as
someane who doesn't mest his commitments, he Is dead!",

One goncluslon that can be drawn from this result Is that the legal
process I3 too costly, complicated and time consuming & the
practical, effective alternative of withholding payment is prefarred,
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Questlon 21

"Which of the following forms of cover de you prefer to use to
ensure performance and to securs the agreed return from &
property development schame?:"

Ny R A
Rentil  Hosdicage Stucturod  Other
g'tea. of'mnt.  totontaen

As may ba seen from the chart above, the sample population of
proporty industry operators far and away prefers to use a rental
guarantee fo ensure performance and 1o secure the agroed return
from a propearty developmant scheme.

One respondent stated that there Is no one method of ensuring
parformance and that the form of any guarantee depends upon the
natute of the development. Other forrns of retontlon noted were
phased payment proportlonate to the leases concluded and
‘adequate leasing control prior to complotion o ensure valid,
binding leases (o ensure rawms are as agreaed",

PR
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“or do you treat the retention as part of the purchase price or part of
a fee payable to the developer, and consequently legally owned by
the developer, and then hold it In teust until it Is consumerl or until
the explry of the guarantee or retention pariod (yes/ne)?"

§3% of the respondents cama out ayainst treating the retention as
meney legally owned by the investor and 55% voted In favour of
fraating the retention aa patt of the purchase price or {ee payable to
the developer & . therefore as belng legally owned by the
developer whlist held In trust untll consumed or the guarantee
period explres.

Although tax offective, the one drawback with this altomative 1s that
If the developer becomes Insolvent, the Investor Is simply a
soncurrent creditor for the money dua to it In terms of any rental
guarantee.

The reason for the difference In percentages butween the twn
alternative answera to the guestion is that ane of the resperidents
answered yes to both sections of the question indlcating at the
second section that the way the retention Is treated "depends on
the purchaser of the dovelopment”,
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Question 20

"When negotiating the terms of a development agreement, in which
a retentlon Is agreed upon for purposes of a rental guarantee,
future tenant installation costs, letting commission, complelion of
sonstruction or for any other reason, do you treat the retention as
money which s legally owned by the investor until such time as it s
gohsumed In terms of the agreement or the agreed retention period
has expired {yesino}", |

A Yas
B 47%

No
3%
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Question 19

"When negotiating the terms of a development agreement, do you
make provision for direct payment to be made to subcontractors by
the investor if the developer runs Into financial difficultias or for
whawver reason falls to make any payment due to any of the
subcontractors working on the development ? (ves/ng).”

Ne @
B0% N

The §6% majorlty vote Indlcaiing that such pravision Is not made
geems to provide evidence that this is an area which Is generally
overlooked by the signataries o development agreements and
negds to be considered when nagotiating such agreaments.

n g
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Question 18

“Where you enter Into 2 headlease do you ensure that it contains a
oleuse cancailing any cesslon, from the purchaseir/head lessor {0
the developer/ivendor/head lesses, of the property owner's rights as
landlord in respect of tenants actually occupying the building?

(yesino).”

Rl vos
B2%

The 52% vote in favour Indicates that marginally more respondants
do make surs that any headlease contains a clause cancsliing any
casslon of ..ghis from the head lessor to the head [essee than
those who dor't, hut the market seems fairly ambivalent on this

{ssua,
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Question 17

"When negotlating the purchase or sale prics of a property
development project, do you provide for the lettable area of the
building, on which the purchase price Is bav.ad, to be measured on
cempletion and for the purchase price to be adjusted accordingly?
{yes/no)."

B9% voted In favour of remsasurement and purchase price
adjustment on comg:lation.
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"sr do you prefer to enter Into a fixed price lump sum fender (i.e,
not subject to remeasuremient} (yes/no)?"

e

%

b,

o [ i"‘ﬁ
6%
CWiith 85% in favour of a provisional contract pri_oe subjest to iu.;\_'
remeasurement and against entering inte a fixed price lump sum ;
tander it would seem that the market has a marginal preference for -
provisional contract pricing subject to remeasurement and f"

valuation,

Again, one respondent answered yes to both altematives qualifying ;.
the second yes by stating "sometimes depending on mariet
climaie" ar+ another answarad no to both alternatives thereby i
indicating that some other method of contract pricing is employead.
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that historical relationships and the frack record of known
contractors makes them the preferred choice over an unknown
entily whioh may win a tender on the basis of price alone.

One respondert answarad no to both alternatives and indicated
that it preferred entering a contract using a selected tender method.
Another response gave yes ta both alternatives indicating that both
methods are employed depending upon prevailing market
ciroumstances,

Question 18
"Once the contractor has been Identified, do you prefer to enter into

a contract based on a provisional contract price subject fo
remeasurement and valuation (yes/no)?"

Ne 4
45% 8
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Question 15

"When developing a property do you prefer to enter into a
negotiated contract with a contraetor of your choics (yes/no)?"

"or do you prefer to go out on an open tender basis (yes/no)?"

With 84% In favour of a negotlated contract with a contractor of
thelr own cholca and against going out on an opsen tender basls
one may conclude that it is most desirable fo anter a negotiated
contract with a contractor of your own cholce. This would indicate

-
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Question 14

"Would you find it acceptable for a develpper to have an architect
prepare working drawings, and then jfor the developer himself to
manage the bullding and construction work on a devslopment
project 7"

As with question 13, a split of 48% for and §1% agsainet it beiny
acceplable for a developer to arrange for an architect {o prepare
working drawings and then for the developer himself to manage the
bullding and construstion work on & develspmient project, 18
indecisive and the Issue needs to be agreed and cleatly recorded
in a clause in the develupment agreement.
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"32.4. do you fix the operating co. s at & prescribed amount
escalating at a presciibed rate - (yes/no)?"

The proponderarce of affirmative answars to this question
shows tiat gross eases are stlll alive and well and favoured
by tho property industry.
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"32,3. to whom do you allocate responsibility for selecting
malntenance operators for functions such as securily,
cleaning, gardening, it and escalator maintenance efe.
when negotiating the terms of a development agreement-
{developer or Investor/buyer)?"

Inv'str./ouyer
73% '

The market Hias une:quivocably Indlcated that it is the right of
the investorbuyer to select the maintenanne operators for a
parflcular property.
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“32.2, do you defing in detall each specific operating cost item
whish will be deductad from the gross income and walt for
the actual costs to be Incurred before calculating the net
income figure - (yas/ho)?"

The respanse o this question was falrly evenly divided with
similar numbers of respondents using and not uslhg this
method to achieve certainty In establishing the net return
from the propecly. '
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Question 32

"When praviding for the calcwation of a "net return® reguired in
terms of a rental guarantee or headlease,

324, do you specifically distinguish between and define those
iterns that constitute capital costs and those that constitute
Inceme expendiiure to be Incurred In the mainfenancs of the
bulldings « (yes/no)?"

No
17%

8%

As may be seen in the chart above, the sample population is
emphatic that It does specifically distingulsh between capltal
and income oxpenditure iterns although In my own
experience this Is seldom the case.
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Question 31

"Algo, if your answer fo questian 2¢ ubove 1s yes, when calculating
a provision for letting commisslons to be paid after the scheme has
baan handed over and the developer has been pald out his final
draw what sort of duration would you uge for the potional lease
forming the basis of the commisslon estimate - (1 yeur, 3 years, §
yesars or other perlod) ?"

509% .
46%:
an%:
LTS
30%.
26% ;
20%
16% .
10%,
8% .
085 |

Five years Is the most popular perlod followed by the three and one
yaear pariods respeciively, Given the favour shown fo the longer
duration and consequent greater sums of monsy which will be
retained, the rolo of the development agreement in clarifylng this
1ssue of letting commisslons and In estabiishing the erlterla for how
nayments are to be made becomes even more important,
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Question 30

"f your answer to 29 above Is yes, whan caloulsting the refention
for tenant fittlhg out costs where the tenant might only take
occupation some time after the scheme has bsen handed over to
the purchaser, do you use « the currant cost estimate as calculated
by the projest gquantity surveyor plus any Interest earned on that
amount untll it is drawn down, or the current cost estimate plus a
bullding cost escalation factor plus any interest eamed, or another
method?"

. Cost&int
47%

Cost & une. '
& lat.
42%

The rospondents were faldy evenly divided betwean the first two
alternatives slightly favouring the current cost plus interest only
option. The other method mentioned by fwo respondents was the
current cost estimate plus a hullding cost escalation only Le. with
no interest aceruing.

£
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Question 29

"When negotiating the purchase or sale of a development, do you
make provision, In the project prise, for first time, ones off tenant
fitting out costs and letting commilssions where the tenants might
only take occupation after the scheme has been handed over by
the developer to the investor (ves/no)?."

Yos
a549%

The chart shows overwhelming support (85%) for making such a
provigion in the project prics.
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Question 28

"Where a retention Is held by the purchasetfinvester against
performance by & vendor/developer, do you believe the monay
should be held - (In trust, directly by the investor or in some ather
manner)?"

Othar
tannet
1%
. In truet
49%
Diractly by RSN
Inv'atr,

44%

As the pie chart shows the respondents were fairly evenly divided
between holding cash retention monies in trust and directly by the
investor, The other menner response was in “a high ylelding
interest bearing accotint with interast for the developer",

g
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In order to calculate their llkely retum from a project niore
acsurately.

The "other” response states that the_ rantal gusraniee retenticn
"should be releucad against approved fettings” which wauld seem
to infer that there is ao outslde time limit for expiry of the guarantee.

Question 27

"“Where a retention is held agalnst performance by a developer, by
witholding part of the project prics or part of the development profit,
would you usually negotiate for the the retention to bs held - {in
cash/by bank guarantee)?"

Cash
a6%

Bank g‘téo.
65%

With 66% favouring bank guaranteas this is another document to
be Included with the development agreement.

g
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Question 28

"Whare a rental guarantus I3 utilised to sacure an tnitial rotumn for
an investe, for what duration de you believe It falr and reasonable
fo secure the inlilal return assuming that the building i let gradually
and assuming that the retention amount, as caloulitcy In question
25 ahove, Is hot entliraly consumed within that Initial pericd?"

o
&
]
-
T
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Agaln, the chart demonstrates the sample population's strong
support for the 12 month perled, In ether words the most populer
form of rental guarantee comprises one year's rental tied up for one
year. When one year has elapsed after the hand over date, the
developer would be entiled to recelve any guarantes amount
remaining and would have no further financial rental committment to
the investar,

At 28% of the response if appears that [t is fairly common for the
one year's rental to be locked up for a pariod of 24 months before
release to the developer and at 11% there ara Instances where it is
even locked up for 36 months.

‘This points to a ragular transfer of the initial ietting risk in property

davelopment projects from the Investor te the developer.
Nevelopars thus need to factor this risk into thelr feasibllity studies
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Questfon 25

"“When using a rental guarantee to securs an initial return for an
investor, what is the usual amount of rent you would seek {o retain
{expressed In mionths)?" '

12 mnths [

@ miths RS TR S S B
0%  10% 20% 30% A4G% BO%  GO%  70%

The most popular guarantee commitment sought from developers
Is 12 months rent as is evident from the chart above. With 12% of
the vole sach, the 8 month and 24 month perlods obviously also
find fairly raguiar application,

Tha "other" statistic refers to a statement by one of the respondents
(a construction compeny acting as developer) that it does not offer
rental guarantees, but instead signs headieases which run from 10

to 20 years.
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Question 24

"What documents do you or would you typloally include in a
developmment agresment as annexures?."

25% .1

16% |- OIS

10%1 1

8% {1l Pl 3

0% th " |: ‘ n [

1 . LH
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A 21% and 20% response in favour of the annexure of design
documents and building documents respactively provides evidence
of the fact that design documents and building specifications are
the most frequently Included annexurss to development
agreements. At 18% of the sample, land sale agreements are the
next most important inclusions followed by specimen leases,
building contracts and contracts with consultants.

Other documenie mentioned as beling typically aftached to
development agrasments include: zoning or rezoning certificates,
coples of title deeds, the financial feasibllity study with a schedule
of anticipaied rentals and operating costs, proof of Instirance, a hill
of quantities g 3 anv other costing information, a statement of the
method of measurement of rentable space, bank guarantees from
the investor, performance guarantees, tenant la;outs, indicative
tenant mix schedule and letters of intent from major fenants, an
intetest caloulation clause and & scheduls setiing out the rental
guarantes calculation,
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»  Appointment of ma.aager and administrator of the
buildings and property
Recommendations for further study:

Bearing In mind that this is an iniflal work on the subject it would be
useful to

. look at & comparison of some further existing agreements;

. poasibly identlfy specific types of agreement appropriate to
specific types of development;

* attemipt o formulate & definitive sef of anclliary agreemeants
to be appended tv property development agreerments;

3 further refine the checklist proposad abovs;
. investigate the reported case law which exists where

disputes have arisen out of the development process or over
the {erms of a development agreement.

i S e it b
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Defact list and rectification procediures
Insurance

Statemant of who bears the risk of any damage to or
delay in the project and the time, date and stage of
completion necessary to be reached for hand over of
that risk to ocour

£.2.6. Loiting

Caopy of standard lease document

Tenant selection criteria and responsibllity
Indteative tanant mix schadule

Letters of intent from major tenants
Tenant !nstuilaﬂnn progedures
Appointment of lefting agent

Cossion of the tfght to collect rental directly from
tenants In torms of a headlease or rantgl guarantec

Provigion for tenant installation allowances und
letting commissions whate the letting of bulidings
takes longer than the rental guarantee period '

2.7, Management and ownership

Respenshbility for compliance of bulding with local
munilsipal regulations
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o Indication of who owns any retention held against
the developer

+  Clause aflowing Investor to pay contracior directly
where necessary

»  QGuarantes by developer and mothod of Interest .
calculation '

e Definition of initlal retum comprising the guarantee
and the aoccounting method o bes used In its
calculation

. Bank guarantees from the investor

« DProvision for tonant Installation costs and iefting
commissions

«  Provision for final measurement of the building and b
adjustmant of the purchase price P

« Description of what cormprises aperating coste In X
defining the net return to ke genorated by the ;
investment ‘ |

Congtruction

»  Provislon for the employment of a "walching brief*
guantity survayor

v inspection figue I
+  Copy ofthe bullding contract s
»  Roesponaibility for cost esealations .

«  Waiver of bulider's lien

SRR
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Confirmation of brief to and responsiblliities of the
various professionals

Copy of contracts with consultants
Determination of what comprises the design
documentation and a desarlption of the deviation

procadura

Coples of design documentation and building
specifications

Breakdown of development costs as estimated hy
project quantlly surveyor

Method of measurament of the bullding areas

Finaneing

Deseription of the ffems making up the total oost of
the schame

Copy of feasibllity study with schedule of expected
rentals and operating costs

Detalis of how paymant is to be made by Investor to
developer

Securlty for obligatione of developar (.. retentions
and cession of any performance honds and the like
pravided by sub-gontrastors)

Coples of performance guarantees

i i mns oy At
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land

letting veriod
maintenance pariod

net rental

sale agreement

total devalopment ¢osts

Doscription of the project/development and the end
produst envisaged

Devaloper's duties and the fiming of completion of those
duties

indemnification of investor or investor's company by the
developer

Land acquiaition

L

Description of the land

Copy of land sale agrasiment

Gopy of zoring certificates

Copies of tlfle deeds

Conditlons precedent

#  Zoning/land use rights

#  Nacessary consenis and permissions

#%  Qwnarship of or option over the land to be

develeped
*  Extent of the slte and Jocation of boundaries

Baslgn, ¢ost and consont

Selection of professional team
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Flowing from the conclusions drawn abova it Is apparent io me that
praperty development agresments need to be flexible in order to
accommedate the different requirements of the signatories and
must be adaptable to the circumstances of each particular
iransaction, therefore a single pro-forma sxample of the agreement
would not be of much use to the industry, however a checklist
ltemising those factors which could cause uncertainty i a propeny
development transaction should be of some use,

Checklist for use in drafting property dovelopment agreocments

This checkiist will deal only with those items regarded a9 "essentlal”
{0 the agreement and will net cover the standard clauses which are
typleally appended to development agreements.

The list is set vut in peint form and Is Intended to agsist parties who
wish to draft development agreements by acting as an ‘“afde
memelr* with regard to the more Important concepts.

5.2.1. Concopt feasibillty
' Definitions

bullding

bullding documents
calling cost
sommencement date
completien date

defect list

developer

development
dovelopment profit
effoctive wate

final completion certificate
inltial return

Intended completion date
rvestor/investor's company

EFOF R R E E E E F E £ F F %
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10. Construction risk (e.y, works risk, delay labour actlon
weather, materials shortages eto )

10. Unforeseen bullding cost escalations

After avaluating the risks managed by a sample development
agreement (pages 49 to 85 above), and chsarving from my own
experisnee that this is a faily reprosentative form of proparty
development agreement, | conclude that existing forms of the
proparty development agresment are effective and that they serve
a useful purpose in creating certainty as to who will bear what risks
(including, but not imited to thoge listed above) In the process and
itt establishing a procedure for dealing with disagresments arlsing
aut of the transaction (Para 14 mentionad on page 80 which [ the
arbltration/dlispute reselution clause in the sample agreement).

Soma parties will be better served by ane pardicular version of the
agreement than othets and the usefulness of the agreement to the
various slgnatories ls dependent upon thelr relative positions of
strangth when negetiating the terms of such agraements.

Exlsting agreaments do have a number of shortcomings (discussed
on pages 92 and 83 above) and there are always issuss which thay
fail to addrass, These Issues may he different for the various farms
of the agreement and will bz Influenced by the particular
tireumstances of the signatarles to each pasticular agreemant,

From thig, one may concluds that no one agreement is perfect and
there will always be varlous discrepancies and omisslons bacause,
infer alia, the agreements often have lo be nagotiated drawn up
and signed qulckly in order to facilitate the transaction, the weaker
pary to the transaction may be obliged to omit some protecilve
clauga In order to ensurg the progress of the project, the parties
may be Inexpetienced In the drafting of such sontracts and some of
the information necessary to draft the agraement effestively {e.g.
costings data) may not ba avallable in time tor the negotiation.

\...MU__.._..
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and that because there are many riske applicable to all of the
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Conceptifeaslblity

Land acquisition

Design, cost and consent
Finanaing

Construetion

Latting

Management and ownarship

above stages of the property development process, as set out and
discussed In pages 35 to 48 of this report, the properly
development agresment needs to cover aspecta of all of those
slages to be fully effective.

There are specific risks applicable to each slage and the ten most
serious risks, in order of importance, have been identified by
market resaarch {Question 8 of the questionnaire), as being:

1.

The fiming of the scheme within the properly and
aconomis cycles

Sacuring the appropriate or destred rights for the slte
Finding a buyer or Investdr for tha scheme

Achleving budgeted rantals

Letting proceeding more slowly than anticlpated
Inappropriateness of the buliding deelgn

Inaceuracy of estimation of the end value of the scheme
Poor quality construcunh and project supervislon

Finding bridging finance to proceed with the scheme
whitat looking for long term finange or an investor
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Chapter 5
Conclusion

8‘1‘

Summary of conclusions

The market research conducted far and forming part of this study
confirms firstly that the properly developrent agreement doss
exist. Question 4 In the questionnaire sought 1o establish the nature
of the parties to a properly development agreement and given that
there was a 100% response to the question, and that 92% of the
respondents indicatad that the property development agreement
was concluded between the investor and the developar, it would
seem logical to deduce that the sample agrees that the property
development agreement does exist.

Secondly, in the light of the responise to Question 7 In the
questionnaire in which 100% of the respondents Indicated their
belief that a wiltten development agreement is ‘“absolutsly
assenfial” in managing risks Inhersnt in the property development
process, | helieve It to he reasonable {o conciude that there Is a
need for the property development agreement,

Thirdly, the 93% response of "always" to Quastion 8 In the
guestionnaire In which the sample was asked whether a writlen
property development agreement was concluded “always" or
"sometimes” (with the approximate % of times), indicates that the
property development agreement 1s used regularly by the industry
and specifically by property developers, propetly Irnvestors and
managers (Quastion 1 In the questionnsire), who are malnly
Involved In commerclal (offlces) 33%, retall 30%, and industrial
26%, propetty business (Question 2 of the questlonnalre), and
where the properly development schemaes are mostly in the RS
million to R20 million range (Question & in the questionnaire),

As set out in pages 10 {o 48 of tnis report, | conclude that the
property development process can be broeken down into several
distinct stages namsly:

e —

i pem—n .
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Variad responses to the supgested methods of caloulation of the
"net return” expected from a properly also indicates a need for the
davelopment agresment to make the risk allocation more certain,

Overall, the development agreement appears to be an important,
useful document In the management of risk in the property
development process and its form needs to be flexible enough to
accommodate the various ciroumstances of each development
transaction,

T e et e i

T
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Conclusion

The relevant segment of the property market is fully aware of the
existence of the development agreement and uses it extensively. It
correctly undersiands the agreement to be between the investor
and developer and balleves the investor to be the main beneficlary
from Its conclusion,

The key risks Identifled and set out in the preceding pages
generally appear able to be managed by the negotlation of a
davelopment agreement which assists in creating certainty
regarding the allocation of those risks and responsibilities amongst
the various partles to the agreement, particularly bhetween fha
investor and developer.

The divergent oplnions expressed over how development risks
should be managed and who should bear them expose a c¢lear
need for a written agreement {o be drafted for evefy slzeeble
property development project . This nced Is confirmed by the
sample population's observations that the most cost effective
method of ensuring performance in such a project is through 8
procass of negotiation and agreement.

A number of suggestions were received with regard to the

documentation which should accompany a development agresment
and my conclusion here is that the market would like the agreement

to be as precise as possible and that o3 rr NeXures as are
necessary to achieve the desirad level of tlan Ald be Included
with the agreemant.

The rental guarantee emerged as the n.ust favoured technique
employed te secure the finanalal return from a property Investment
and a one year rental secured for one year is its most prevalent
form.
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Question 33

"What rate do you use to calculate the notional return payable by a
developer durlng the conatruction phase of a development project
as the funds dre belng drawh down and before any fenants have
begun paying rental « {a properly related return, the long bond rate,
a money market or 3 month NCD rate or some other rate)?"

N

60%: |

50% 1

W%l T

30%;

20% _y
Prop.  Long  Maney  Other
returm bond mkt. rota

rate rate

The bulk of the sample popuiation uses & property related refurn
with very few employing the other rates suggested In the question.
Addltional rates identifled as belng used Included the prime bank
rate and & combination of the proparty retum and the long bond
rate,
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3.3.14,

3.3.16.

Appendix 1,

payable in terms of this agreament to BUILDING
COMPANY (PROPRIETARY! LIMNTED as
seourlty for its ahligations in terms ¢ the building
contract,

procure that the development is carried out and
that the land Is Jandscaped and the buildings are
bullt in accordanca with the design documents,
that all materials used in the construction of the
bulidings are substantially in accordance with the
design documents and that a standard of
workmanship and finishes & maintained as i
specified and/or contemplated thereln and in the
evont that this agreement and/or the design
docsuments fall short or omilt any matter necessary
for the compietion of the development, then it
shall be done in acsordance with sound building
practice utllised In A grade good quality office
nyildings In the decentralised office areas of (the
location of the dovelopmeont) insofar as quality
and quantity is concemned and the developer shall
do all that s necessary and make all the
necassary provision for the due and proper
vompletlon of the development;

make good of gause to be madn gnod-

3.3181. any defects, shrinkages or other
faulls and shartcomings  which

Page/.... 11
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3.3.10.

3.3.11.

31 301 2i

3.3.18.

Appendix 1.

will b& in accordance with the design documents,
including the specifications of the engineer;

ensuie that the development will be In accordance
with tha township conditions of the land;

ensure that the development is completed by no
later than the intenided completion date; provided
that if construction of the bullding is delayed by vig
major or by reason of any exceptionally incloment
weather or by reason of civil commotion, local
combination of workmen, strke or lockout or
delayed by any other causes heyond the control
of the developer and which it could not have
foreseon at the signing of this agreement and
which the architect conslders sufficlent, in which
¢~99 the archltect shall certify a falr ond
reasonable extension of time for the completion of
the bulldings;

pracurg that the contractors and subcontractors
agree to the terms and conditions of this
agreemont and comply with the provisions
thoraof;

enter Into a written standard form bullding confract
with BUILRDING COMPANY (PROPRIETARY)
LIMITED and anall ensure that it helds wytention
money of not lese than §% of the tofal amount
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3.3.7.

3.3.8.

alalg.

Appendix 1.

the erection and complstion of tha bulldings (by
the lncal and othar competent authoritios);

pay all faes and other charges (including water,
sewerage and the slectricity connection charges)
payable to the (name of local authorily) or to
any other competent authority In connectlon with
the submission and approval of plans for the
development and the provision of public utiiity
setvicas to the buildings and {o the land and alsc
to pay any development cantribution which may
hecome payakle as a result of any change in the
relevant Town Planning Scheme;

procure that proper provision is made for the
support and use of any walls, bulldings, roads or
foot paths, situated in the whole or in part on
adlolning properties or streets and that, In carrying
out the hullding operations, all reasonable

“moasures  and  preécautions are taken and

observed to preveri any avoidable nuigsance In or
on the land, or anything which may ocause
annoyance, inconvenignce or disturbance o the
owners, tenants or occuplers of adjolning

property;

gnaure that all the necessary soll Investigations
have been done aind that the bullding foundations

Page/.... 8
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3.3. The developer shall -

3.3.1.

3.3.2.

3.3.8.

3.34.

3.3.5.

3.3.8.

endeavour to commence with the development on

the commencement date;

superviss the activities of all consultanis and
contractors appointed to the development;

effact such Insurances as the company through
such brokers may reasonably require or approve,
Including, but not limited to those referred to in
clause 18.;

suparvise and co-ordinate  payments to
consultants and contractors agalnst appropriate
progress of sonstruction and certification theraof
by the architect and shall ensure that payments
are not made In advance of duo date and that
normal retentions are eifected;

allow the company at the company's election to
attond meetings with it and with the consultarts
from time to time;

procure the approval of the design doouments, all

censents and fewn planning and  zoning
provisions which are required for the plirpose of

Pagel..... 8
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2.2. The parties undertake to use their best sndeavours to
procure the timecus fulfilment of the conditions referred to in
clause 2.1.1. and 2.1.3.

2.3. Should all the conditions not have been fulfilled by the date
contemplated by clause 2.1. then this agreemeant shall jpso
facio lapse and the slalux quo antg shall be restored and
nelther party shall have any claim against the other arising
pursuant thereto, save as set out In clause 26.

THE DEVELOPMENT

3.1. The company requires and authorlses the daveloper (as it
hereby does) to deveiop the tand &s set out in the bullding
dosuments and to erect the buildings thergon In acsordance
with the buitding doguments with effest from the effective
date, It Is recordud that the bullding shall consiet of
approximately X square metres of lettable office space and
X square metres of lattable warehiouse space which may be
varied In terms of this agreement but subject to the limits set
out in clause 1.1.1.

3.2, The deveioper undertakes to employ consullants,
contractors and sub-contractors so as to cause the
dovelopment 1w be effacted timecusly and completed in
terms hereof and at the developers expense against
payment from time to thne, aa hereinafter provided, bv the
company of amounts In respect of items making up the total
development cost but limited to the ceiling cost.

Pagel..... 7
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1.6,

1.6.

Appendix 1.

ghall be given to it as If it were a substantive provision in the
body of the agresment.

In this agreement, unless the context clearly otherwise
requires, ali measuraments of the bulidings are on the
BOMAI standard,

For the purposes of this agresmant, unless the context
otherwlse clearly indicates, all references to "writing”
includes tolex and {elefax, '

2, CONDITION PRECEDENT.

21.

This entire agreement is subject to the fulfiiment of the
undermentioned conditions fracedant by not later than (day;
month, yearj or by such exiended dats as the parties may
agree {0 In wilting and In the exercise of thelr absolute
discretion:

21.1. ke coneciusion and bacoming unconditional of the
vandor's agraement;

2,1.2.  tht roreniny of the land to snable the company to
arest e bulldings therean; and

2,48, the regisiration of the transfer of the land inte the
cormpany's hame.

e e -5 - _.::} -
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1.4,

1.1.23,

1I1l24t

1.1.26,

1.1.28,

Appendix 1,

respact of basement storage space RX per
gquare metre;

M ETTING AGENT" means LETTING AGENT
(PROPRIETARY) LIMITED;

"total development costs" means the costs to be
Incurrad in respect of the devsliopment as listed in

clause 7.;
"INVESTOR" meang INVESTOR
(FROPRIETARY) LIMITED,

endor's agreement” means the agreement
hetwaen the INVESTOR and the (full names of
property sellers) for the purchase of the entire
issued share capltal of the ccmpany;

Clause headings where used i this agreement are used for

sonvenlence and shall not be refarrad ic In the interpretation

of this agreement.

Any reference to an enactment Is to that enactment as at the
date of signature hereof and as amended or re-enacied from

time to time.

if any provision in & dofinitlon s & substantive provision

conferring rights or imposing obilgations on any party,
notwithstanding that i is only In the definition olause, effact

Pageinuu 5
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1.1.47.

1.1.18.

1‘1(19!

1.1.20.

1.1.21.

1.1.22,

Appendix 1.

“initial return” means an income to the cempany
during the letting period in the form of the net
rentals which for the first 12 months of the letting
pariod ghall be egual to the net rentals as set out
in clause 1.1.22. multipied by the final
measurement of office space and parking bays
and gscalated at 12% compounded annually for
the second and third 12 montn perieds of the
letting period respectively:

“intendied completion date” means (day, ntonth,
year);

"land" means Stand X, District X, Reglstration
Divigion .4 Provinge X, measuring X square
metres;

Netting perlod" means the period of 38 calendar
months commenaing on the comiplation date;

"maintenance perfod" means the period of 90
days commencing on the complation date;

"net rantal” means in rerpect of olfice space RX
per square metre, in respect of warehouse space
RX per square metre, In respect of covered
parking bays RX per parking bay, in respect of
open parking bays RX per parking bay and in

e
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1.4.10.

1.1.11.

1418,

1.1.14.

1.1.18.

1.1.18.

Avppendix 1.

"devaloper” means DEVELOPER
(FROPRIETARY) LIMITED,

"development’ means the land, the preparation
thereof and the bulldings and the construction
thereof;

"development pruilt' means the development
profit payable in terms of clause 7.2.2,;

"affective date” means the date on which this
agreement Is signed by all the partles;

"final compietion certificate” means & certifieate
Issued by the architect to the company and the

devewoper It which the architect certifies that all .

dafeots as listed In the defect fist have been
rectified:

*final theasuremant" means the measurements of

the total rentable spase and number of parking

bays in accordance with clause 1.6, as certified by
the architeat;

Yinftial  design  decuments® means those

documents inttially fo be supplied by the
developer, listed In Annexure A hereto;

Fagel..... 3



1.1.8,

1.1.8.

1.1.6.

1.1.7.

1.1.8.

Appendix 1,

"celling cost” means the amount of RX (X in
words) which amount may be varied in
aocordance with the formulae set out in Annexure
G, depending on the varignce In the office space
andl/ot parking bays In accordance with the final
measuremeant;

"tommeancement date" means (day;, nionth,
year),

"company® means INVESTOR COMPANY
(PROPRIETARY} LIMITED,

"completion date" means the first day of the
month succeeding the month during which the
buildings shall have been completed as certified
by ihe archliect which shall be when the buildings
hava been compieted in accardance with the final
building documents and are complete for tenant
occupation;

*eonditions precedent” means the conditions
precadant referred to In clause 2.1,;

"day" means a working day excluding Saturdays,
Sundays aind public holidays;

"defact list" means tho list of defests as set out in
clause 18.;



1.1.

Appendix 1.

In this agreement, unless Inconsistent with the context, the
fallowing expressions or terms shall have the meanings
ascribed to them: respectively-

1.1.1. "building” means a building consisting of a
maximum lettable area of X square metres of
which the office area shall not be jess than X
square metres nor more than X square metres,
the remahing lettable area shall conslst of
warghouse space, with X covered parking hays
and X open parking bays, to be erected on the
land in accordance with the design documants,
provided that notwithstanding the aforesald, the
bullding shall have as many parking bays as are
required by municipal regu[atlohs having regard to
tha tenant mix of the bullding;

1.1.2,  '"bullding documents" means the epproved plans
ard specifications, the ‘nishing scheduls, the
electrisal specification, the piumbing speclfication,
the landscaping specification, the civll engineering
gpecification and the building and other sub
contracts, listed in Annexuras A and B heieto, and

 to ba annexed hereto;

S -
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entered inta betwaen
and
(Registration Now.wewmereed)
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Appendix 1.

approved by the developer and the
INVESTOR,

Is @ lease for a minimum period of
three years which complies with this
clause 8.3. and with at least the
following terms and conditions-

8.3.2.2.1.the commencing rental in
reapect of the. office space.
covered parking bays and
open parking space and
showroom  space, K
applicable, shall not be
less than the net renials
set out In clause 1.1.22,;

8.3.2.2.2.the tenant pays pro rata for
all costz and maintenance
as wora fully set out In
Annextre D;

8.3.2.2.3.the rental payable by the
tenant, including parking,
escalat~s at least 12% per
annum, compounded from
the dato of the lease's
sommencemant;

Pagel.... 23



8.1

8.2,

8.3,

Appendix 1.

it 1s recorded that the developer has appointed LETTING
AGENT No. 1, and LETTING AGENT No. 2, ag joint sole
letting agents for the letting of the buildings ("the agents").

The maximum letting commission payable to the above
agents for the letting of all lettable area shall be RX (X in
words) in total, which shell be pald by tha developer.

Pricr to and for the duration of the letting period-

8.3.1.  nolease shall be regarded as approved save with
the prior written approval of the company which
approval shall not be unreasonably withheld,
provided such lease complies with the provislons
of clause 8.3.2.;

83.2.  aieaseln respect of which the campany's consent
ghall net be unreasonably withheld In tenns of
clauge 8.3.1., shall be one which-

8.3.2.1, is negotiated by the agents
appointed In torms of clause 8.1, and
which, although It doas not comply
with this clause 8.3, the company
has in writing agreed to accept and
approve whether conditionally or
otherwis2, provided ihat the financlal
standing of the tenant has bean

Page/..... 22
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amount from the developer immediately after the liabiliy
therefor has arisen, irrespective of whether the company had
elready paid the amount or not. Any certificate -given under
tha hand of & director of the company indicating the amount
of any such excess shall constitute prima fagig proaf in any
court of law of the correctness of such amount and the
iability of the devaloper to pay It such amount.

The developer shall submit monthly statements of
devalopment costs incurred in the execution of the
development accompanied by its relevant supporting
ducumentation and involces to the company, duly certified
by the architect as belng true and correct, and the com any
shall, provided this does not exceed the celling cost, subjest
to clauses 9, and 10., pay to the developer the amount so
spacified within 7 days of racelpt who shall in tirn pay to the
reciplents entitled thereto, the amounts due in respact of the
fems making up the tofal development costs. Such
payments shall be regulated and scheduled so ag to reduce
the number of payments io a reasonable minlmum,

The developar shall deposit RX (X in words) with the
INVESTOR, upon 1 recelving [ts first payment as envisagod
by clause 7.4,, and the provisions of clausas 9. and 10. shall

apply mutatls mutandia to this amount.




7|2|

7.3,

Appandix 1.

with premises in the building not
recovered from tenants) of premises
leased In the hulidings which is
payable prior to the completion date;
and

71313,  the proceeds of any Insurance
received in respect of a delay In the
project pursuant to clause 7.1.3.5.
above,

The developer warranta In faveur of the company that the
total development cost will not exceed the celling cost.
Consegueantly, should the tetal developmant cost -

7.2.1. be more than the ceiling cost, then the developer
shall bear and pay any such oxcess to
whomsosver it may be due and the daveloper
hareby Indemniflies the company agalnst any loss
or elaim in this regard; anc

7.2.2. be less than the ceiling cost, then such diffarence
dhall be the development profit and shall be
payable on the completion date to the developer,
subject to clavse 9.

Should the company bo Hable to any third party In respect of
any amount forming part of such excess referred to In clause
7.2, than the company shall be antitled to recover such

Pagel..... 20
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7.1.3.8.

7.1.3.10.

7.1.3.11.

Appendix 1.

Y

all leiting commisslon payable in
respect of first lettings during the
letting period;

the placement fee and commission
payakie to the LETTING AGENT in
respact of the development;

any and all other items reasonably
necessary for the completion of the
development and the lefting of the
huliding;

the cost of alf fixtures, fittings and
equipment Instedled In the bullding:

the tenant Installation ccsts and
prime cost items, subjest {o the
guantiies and amounts spedified In
the design documents;

the amounts payable in terms of
clause 7.5. below;

from which the following shall be deducted -

71312

the net Income (L.e. gross rentais
receivable by the company lsss all
expenses and charges in connection

Page/.... 19
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all payments due {0 the contractor/s
«d supcontractor/s and the local
authetity and Inland Revenue;

notional Interest on all amounts
dishursed from time to time by the
company, including but not limited to
ali toms reforred to In this clauge
7.1. as part of the total development
coats, such notional Interest to be
rackoned and caleulated at 12% per
annum, capltalised monthly in
arrears, from the date of each
disbursement until the completion
date, subject to clause 7.3.;

all legal costs and stamp duty and
VAT;

alt insurance premiums relating to the
carmying on and completion of the
dovelopment; the policles  of
insurance which wili cover the
respoctive Interests of the parties as
s more fully set out in clause 18
below,

Pagel.... 18
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6.6, Sava as set out in this clause, the bullding documents may
- not be altered uniess otheiwise regquesied and agreed
between the company and the developer In writing.

7. IOTALREVELOPMENT COSTS
71,  Thea total development costs shall mean ail costs, charges
and notlonal Interest in connection with the davelopment and
without derogating from the generality of the aforegoing this
shall inslude -

7.4.1.  the total purshase prics payable by the purchaser
in terms of the vendor's agreement for the shares
in or ¢laims agalnst the company including the
gost of the land, If not yet registerad In the name of
the company;

7.1.2.  ali costs attributable ta d1e payment of batterment:

713,  the costs of the deveiopment, whether patd or not,
including -

7431, pll foes and disbursements In
connacfion therewlth of architacls,
angineers,  gtanilty  surveyors,
atiornays and other professionals as
the daveloper or the company may
reasonably appoint fram time to time;

Pogel... 17
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writteri approval of the company, which approval will not be
withheld urireasonably. Should there be any need, in the
opinion of the developer, for any material deviation from the
bullding doauments, it shall then furnish full particulars to the
company.

Within 7 days after revelpt of particulars of any deviations
the company shall in writing, inform the doveloper whether or
not i approves of the deviations, Provided the company has
recelved such particulars, the company shall be deemed to
have approved of the deviations, if it does not In writing
within the sald perlod of 7 days otherwlse Inform the
doveloper. If the company requires any amendment and/or
alterations to any deviations, they shall Inform the developar

thereof within & peried of 7 days. The parties will then use

thelr best anhdeavnurs to reach agreement thereon, as &
matler of urgeney.

Any sgreament or any deviation shall bo recorded In a
memarandurn signed by the ¢ompany and the developer,
and shall be arnnexed to the bullding documents, and shall
be deemed to be incorporated In and to farm part of the
bullding doouments. Save insofar as may be stated
gpecifically In such wiltten amendmen! or addition, no
amendment or additlon shall affecr the celling cost o be paid
to the developer.

Pagel..... 18
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514,  all amounts retained by the developer as refantion
monies against the main bullding contractor
and/or any subcontractor and/or any member of
the professianal team;

ahd monles pald to the developer In terms of its rights listed
ahove, shall forthwith be pald to the company upon recelpt
thereof by ihe developer.

The developer shall »nsure that all the bullders' llehs are
waived by the builders, contractors and sub-contractors

The developer shall procure the preparéation of the:

B.1.1. initial design documents which shall be annexed
to this agreement; and

8.1.2.  the flnal building documents, as specifiad by the
company, which shall consist of at least the
documents listed In Annexure B hereto, on or
hefore (day, month, year);

Onice tho design documents have been prepared they shall
he submitied to the company for its written approval which
approval shall not be unreasonably withheald,

Tho developer undertakes that there will be no materlal
deviations from the building documents without the prior



4.7.

,
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Appendix 1,

The develuper warrants that all persons appointed to be
engaged with the development shall be duly qualliied for
what they are appolnied to do..

5. SECURITY BY THE DEVELOPER

8.1.

As seourity for due compliance by the developer of all its
obligations of whatsoever nature in terms of this agreement,
the developer hereby cedss to the company all its rights to
the following -

51.1.  the performance guarantees or bonds furnished
of to be furnished by alf contractors In respect of
the constructiot: of the bulldings provided that all
such performance guaraniess or bonds are
approved of by the company in writing, which
approval will not be withheld unreasonably; and

5.1.2. the right to recelve from and/or retain ageainst the
building contracto~ and/or any other contractor
andfor the professional consultants, damages or
penaltles for late completion, or in respect of any
other cause whatsoever; and

51.8.  the benefits {o the developer under any and all
insurance policies taksn out pursuam to this
agreement and/or in respect of any aspect of the
development; and

ragel.... 14
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The developer agrees that while all professional and other
partles to the development will ba appointed and employed
by it, the architect shall acknowledga In writing that he acts
throughout on behalf of the campany and the company shall
accordingly be able and entitled to consult with him freely at
all times,

The developer shall obtain from each of the professional
consultants referred te in clause 4.1, an undertaking that In
execufing thelr functions they shall be under & duty of care
to the company and shall be liable to the company for the
performance of all their funcilong in & workmanlike and
proper manner,

Without derogating from the provisions of clause 24., no
member of the professional leam, or a contractor,
subcontractor, agent or employee of the developer will be or
wll be deemed tu be a nominated subcontractor of the
company and there will be no privity of contract between the
company and any member of the professional team,
cornractor or subcontractor employed In connection with the
dovelopment,

The developer shall disclose to the company all detalls of
appolntments mferred to in clause 4.1, and of any
termination of such appointmants and of the appolntment of
any professlonal consultants, contraciors or subcontractors
in the place of those whose servicus it has elected to
terminate,

Fage/..... 13
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appear in the development within the

malntenance period;

any water leakages ocouring In the
devalopment within 12 months after
the {irst heavy rainfall occurring after
the completon date;

any fatent or structural defects whish
oceur or are evident in the
development at any time within a
period of 3 years after the completion
date;

It is recorded that the following nprofessional team of
consultants has been Initially approvad by both parties, but

not yet formally appointad by the developer, viz -

4.1.1,
4.1.2,
4.1.3.
4.14.
4.1.5,

siructural engineer -
glectrical engineer -
mechanical englneer «

guantity surveyor -

Any changes In the professional team shall be agreed by the

doveloper and the company.

Page/..... 12
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18.1,2. Public llabllity insurance (contract works) for a
sum of not less than RX;

18.1.3.  PFublic liabllity Insurance (properiy owners' liability}
for a sum of not less than RX

18.14. Insurance against the loss that may arise upon
the removal of lateral support and pliing, ¥
deemsd necessary by the architect, and for such
sum as specified by the architect.

The pollcies referred o in clause 18,1, above shall be on the
terms and conditions normally contalnad In policies of the
above nature, provided, howsver, that such policles shall at
the request of the company be submitted to it for approval,
which approval shall not be withheld unreasonably,

The developer shall pay all premiums and stemp dutles in
cormection with the Insurances effectad by It, which shall
form patt of the development costs.

The developer shall be llable for the first amount payable In
respect of each claim pald In ferms of the policles effected
by the developer, unless the event leading to such c¢laim
shall have arisen after the completion date,

The deoveloper andfor the professlonal team andior the
hullding contractor and/or sub-contractor shall, where

Pagel..... 35
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All parties will hold in sonfidence and will not disclose or permit to be
disclosed or communicated to any third person the contents of this
agreement or any part thereof provided that it shall not preclude

- disclosure In the ordinary course of business.

18.

INSURANGE

181, Without limiting the obligations, llabilities and responsibilitios
of the developer, the deve'oper shall subject tu clause 3.3.3.
effect and malntaln for the respective inteiast and rights of
the develeper, the compaty, the building contractor
finciuding all cother contractors, sub-contractors and
suppllers on site, whether nominated or otherwise) and the
professional team from the commencement date until the
termination of the maintenance petiod, the following
insurance :

18.1.1. Contract works insurance, which shall be for a
sum of not less than the RX (X /n words) plus
20% per annum calculated from the
gorr nencemant date to cover escalation in
building coste, demolition and profasslonal foss
and the contract works insurance policy shall be
oxtended to cover physical ioss or damage to the
bullding arlsing from the perlls and risks of
"wolitical rlot and maliclous damage" as Insured by
the South Afrlca Spevial Risks Associatlon
(SASRIA)

Page/. ... 34
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6.3, The architect may deliver to the developer additional lists of
defects which areé manifested in the development during the
maintenance period,

15.4. The developer shall expeditiously and with the least possible
Ineonvenience to occupanis of the building rectify all the
defects referred to above.

15.5. If the developer falls to rectify any defeets which it has heen
nofifled of by way of a defact liat, within the peoried of time
which is reasonably necessary to effect such ractification
after the defect same to its attention, then the cumpany shall
be antitied to give the devaloper written notlee requiring it to
rectify any such defect within & perlod of not less than
10 days and falling such raclification by the developer, the
company shall be enfiled to cause such defect to be
ractified or to permit any tenant In the development to cause
such defect to be ractified and fo recever tha reasonable
sosts thanzof from the developer on written demand,

18, COMMISSION
It Is recorded that the PLACING AGENT chall be pald a placement
commission of RX (X in words} by the developer within 7 days from
the date on which the developer recelves its first paymeant of the
development gost, which placement commlssion shalt form part of
the devalopment cost.

17, CONFIRENTIALTY,

Pagel.... 33
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The arbitrator shall be entitied, without derogating from the
penerality of the aforegoing «

14.4.1, {0 frame rules as fo the conduct of the arbitration;

14.4.2, 1o make an ordar as fo the casts thereof;

14.4,8. to have reqard to equitability.

Notwithstanding any of the ofaregolng provislons, where any
dispute or differance arisas, the same shall first be referred
to the attorneys for the parties, f they are not able within
fourteen days of reference to them of such digpute or
difference to resclve it, the preceding provislons may be
invoked,

16, DEEECT LIST

164, The daveloper, the company and the architect shall Inspact r

15.2.

the development within 7 days of the completion date for the
purpose of determining whether or not there are any defects
in the development, and If there are any, to complie a list 1
theroof,

The architect shall during the first 14 days of the
malntenance perlod deliver to the company and the
developer a defect list complied by the architact, the
doveloper and the company In respect of the developmant,

Pagel..... 82
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14. ARBITRATION
Should any quaestion, dispute or difference arise &s to the meaning
and/or Interpretation of the provisions of this agraement or relating 1o
the mutual rights and cbligations of any of the parties, then any such
questinn, dispute or difference shall be submitted to and determined
by arbitration in the following manner «

14.1.  The arbitration shali be held informally, it being the intentlon
that as far as possible the arbitratior hall be completed
within sixls days after it has been demanded.

14.2. The arbitration shall be conducted by -

14.2.1.  if the matter in issue is an accounting matter only,
an Independent auditor agreed fo by the parties
and failing agreement, an auditor selected by the
president for the tna belng of the Transvaal
Soclety of Chartered Accountants;

14.2.2, if the matter In lssue & anything other than an
accounting matter or aither of the parties disputes
that It Is an ascounting matter, a practising senior
gounsel of not less than ten years' standing at the
Johannesburg Bar, as agreed upon by the parties
and faling agreement, as selected by the
chalrman for the time being of the Joharnesburg
Bar Councll,

14.3. The declslon of the arbitrator shall be final and binding upan
the parties.

Pagef..... 31
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of or to suspect the existance of any act or clreumstances
cohtrary to or inconslstent with the terms hereof. -

18, INDEWMITY.

13.1.

18.2

The developar shall be solgly liable for and shall indemnify
the company against and in respect of any liabllity, loss,
clalm or proceedings whatsoever arising under any statute
or at common law, In respect of personal injury or damage
to, or the death of any person whatscever and Injury and
damage to any propert; whatsoaver (including service or
other damage to properly or buildings not being on the site
sufierad by owners, tenants or other occuplers) which may
&ilse at any time before the date when responsibliity for the
completion of the development has ceased or In
consequence of any act of commission or omisslon on the
part of the company or the developer, thelr agents,
employass, servants,  ocontractors,  sub-contractors,
professional consultants or any other person cornected with
it and arlsing out of, or in the cours of, or by reason of the
bulldings, the consiructon and maintenance of the buildings
and against all claims, demands, procesdings, damage,
coat, charges and expenses whatsosver In rospect thersof
or in relation thersto,

The company shall not, without derogailng from the
generality of the provisions of clause 13.1. ahove, be liable
for any damage that the developer may suffer as a result of
any delay In the commencement of the development.
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this agreement and the developer shall be obliged to rectify
any such mattar correctly pointed out by the company in the
avent of non-compliance. Should this result in anv dispute
between the developer and the company, such digpute shall
be determined in accordance with the provislons of tlause
14, hereof.

Nothing hereln contained shall be consirued so as to make
the company or thelr representatives responsible for any
part of the bulldings or any defect whatsoever therein, The
company shall not be responsible for any dameage, loss or
clalms caused o any person, including the developer, for
any delays In commencement of lLe development or
construction, faulty materials, structural weakness or fallure,
errors In plans, specifisations or bills of quantily, poor
workmanship or errors In constriction 2r non-performance
by any person or howsoever occasioned in connaction with
any aspect of the bulldings or the planning or execution

thereof, including liabllity arising out of any actions of the -

developer or the company on or In connestion with the land
or the bulldings before or after the signature of this

agreement.

The company shall be entitied at all times fo place full
reliance oh and exerclse all its lawful rights arising from this
agreement, notwithstanding the fact that it may have
exercised or refrained from exarcising, in whole or In part, its
right of access and inspection In tarms hereof, or any other
right or act which might or could have led it to become aware

Page/..... 22
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11.86. The company shall transfer from the depusit heid pursuant

to clause 8.1,, and retain for its own accoumr, or 1etain the
amount under the bank guarantee or such portion thereof
held pursuant to clause 9.2., whatever the case may be,
stich amounts from time to time as are required to meet the
developer's guarantee in terms hersof.

12. INSPECTION RIGHTS
12.1.

The company shall at all times be entitied to Inspect the
land, the bulldings, the buliding documents and the books
and racords of the developer relevant to the development.

12.2. Withuwt derogaﬂng from the generality of clause 12.1.

above, the company shall be entilled at the developer's
expanse In temrs of clause 7.1, o appoint one or more
reprasentatives of its cholca to carry out a watching briof
over the planning and execution of the development
provided that the developer's expense in terms of this clause
12. shall be limited to RX (X in words). The developer shall
render all nacessary assistance and co-operation to such
representatives and, [f and when so required by the

- sompany, the developer shall furnish K with coples of

12.8.

correspondence, minutes and other documents relating to
the development ¢f the land and bulldings.

The campany shall be entitled to draw to the attention of the
developer to any aspects on which the company consilers
that the bulidings are not belng eracted or the development
Is not balng undartaken in agcordance with the provisions of

Pagel..... 28
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11, JENANTINSTALLATIONS

1.1,

11.2,

11.3.

11.4.

Subject to clause 9., there may from time to time in the
company's discretion as often as a lease Is concluded in
torms of clause 8, above be a release fium th2 operation of
clause 8. and be paid to the devsloper so much of the
deposit referred to in clause 9.1, or thera shall be a
reduction In the bank guarantee referrad to in clause 8.2.,
whatever the case may be, as is rlc;_t required to provide for
tenauts' Installations as certified by the arc..itect pursuant to
clause 11.3.

The prima cost ltlems and provisional sums listed in the
bullding documents shall be deemed to be allowarices for
fenants and the ceiling cost shall be reduced by the amourit
by which such amounts have nof been utilised by tanants.

The archltect shall on the completion date and thereafler on
conclusion of any lease agreement prepara an estimate
indicating the amounts reaconably necessary to attend to
tenant installation in the bullding and any amounts remalning
unpaid, whether by way of retentions or otherwise, to
gontractors, sub-contractors ar professionals.

Where the cost to the developer of a tenant installation
pxceads the cost allowance set out in the bullding
documents, the developer shall be entitled to nagotiate
directly with the tenant to recover such additional costs from
the tenant.
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9.1.3.  This deposit may, subject to clauses 9.3, and 10,
ba reduced oh a pro rata basis, In the conpany's
sole discretion, having regard fo the leases that
have been entersd Into with tenanls during the
letting period, as well as the lettable area which
remains vacant during the letting petiod.

8.2, The developer shall, as an altainative io clause 9.1. be
entitled to provide the company with a bank or other
guaranies, as may be appreved by the company and the
INVESTOR In respect of the developer's llabllity in terms of
titls agreement, wheroupon the company shall pro ata
relmburse the developer the amount held in tarms of clause
8.1. above, The company may In its sole discretion reduce
the amount of the guarantee.

9.3, The provisions of clauses 9.1, and 9.2. shall apply mufatls
mutandls in respect of the developer's obligations to
complete ihe tanant Installations and prime nost items.

THE INITIAL RETURN

The developer herehy undertakes and guarantees that the company
will recalve the Initial return during the ietting period and the
developer hersby Indemniiles the company against and will
compensate the company for any loss or damages atlsing from a
breach by the developer of the provisions herecf provided that the
developer's labllity In respect of the company's Initlal return shail be
lirnited to the amount referred fo In clause 8.1,
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8.3.2.2.6.0n such ciher terms and
conditions as set out ih the
standard lease used by the
LETING AGENT annexed
hersto marked D,

9. GUARANTEE BY DEVELOPER

9.1.

9.1.1.

8.1.2,

The company shall, subjact to clause 8.2 either
on the completion dats or at such time when the
total development cost Is equal to 88 percent of
the ceiling cost, as adfusted In terms of clauses

14.1. and 3.1., whichever occurs first, deposit in |

an Interest béaring account with a registered
bullding society andfor bank, as agreed with the
developer (faling agreement the dispute to be
resolved In terms of clause 14.) an amount equal
to the fotal lettable area multiplied by the net
rentals set out In clause 1.1.22. for the first 12
months of the letting perlod, The aforesald deposit
shall be deducted from the ceiling cost due to the
developer, as secwrity for the devsloper's
obligations In terms of this agresment, for the
duration of the letting period.

The developer shall be entltled to the acerued
interest on the deposit, which interest shall be
payable monthly in arrsar, in a oall ascount with
the INVESTOR'S bank.
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8.3.2.2.4.the costs of and incidental
to lease and stamp duty
are payable by the tenant;

8.3.2.2.5. notwithstanding the
provisions  of  clause
8.3.2.2. the rental payable
by the tenant upon the
termination date shall be
adjusted so as to be equal
fo the rarket rental
payable by tenants for
simllar premises which are
situate in simllar areas as
that payable by tenants of
the buildings; provided
that the renta! payable in
respect of the first year
after the lermination of the
letting perlod shall not be
iess than that pald during
the last 12 months of the
letting period escalated at
12% per annum; provided
further that this provision
shall only be applicable in
respect of lsases - .red
into at rentals Jess than
that specified In clause
1.1.22,

Pagel..... 24
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AJ CALDER
oo University of the
Witwatersrand
Faculty of Architecture
- Department of Bullding
P.Q. Box 20
WITS
2050

Fax: 338 8175
Tel: 630 6450 (w)
880 83486 (h)

21 Novembe.. 1994
Dear 8ir
RESEARCH REPORT QUESTIONNAIRE

This letiw serves to formally Introduce myself to you and to explain the
reason for my reguest.

My nam®e Is Sandy Caider, | am currently in my final year of atudy {part
fime) for an MSc (Building) degree in the specialised fisld of property
devejopment and management at the University of the Witwatersrand.

It is & requirement for partlal fulfiiment of the degree that | complete a
reseafch report. This 1 am doing under the supsivision of Prof, R.l
Schioss and tha object of the report Is o assess the effectiveness of
the developmaent agreement as a tool for the management of risks
inherent In the property development process.

This letter Is accompanied by a dquestionnalve and | would be grateful If
you would allocate soma of your time to coniplete it and to return it to the
Unlverslty of the Witwatersrand Depariment of Building using the fax
number stated above, within the next tan (10) . .ys if possible.

If you wish your name or the nams of your compariy to remain anonyrious
on the reply, that is fine as long as a description of the primary business of
your company is given,

Analysis of the answers to the questions forms a significent part of the
research for my report so a completed, returmad questiot aaire from you
witl be most valuable,

.
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whera reasonably required by the company I accordance with
sound ehgineering practice, maintenance and operating manuals
In respect of all material and equipment Installed in the building;

detalled caleulations of maximum and actual coverage usert;
a copy of the building plans, as approved by the local authority;

guarantees (in favour of the company or, if not in favour of the
company, then ceded to the companrty) in respect of all materia!
and aguipment installed in the bullding, provided that such
guarantess can be reasohably obtained [n terms of sommon
hullding practice;

complete maintenance manuals and maintenance agreements for
mechanioal, elactrical and other Installations forming part of the
bullding, provided that such manuals and agreaments can be
reasonably obtained in terms of common building practice:

further dodumants required by the company and which the
developar congents to provide (which consant shall not he
unressonably withheld);

the bullding contract and all contrauts with subgcontractors and



Appendix 1.

all alr-conditioning drawings.

gii l]andscapa plans.

QOne paper copy of

X

door scheduiles, Includlng lronmongery;

window schedulas, Including burglar tars, glazing and details of
soupling mullions and metal sections;

Internal finishing schedules;

Jjolnery detalls (excluding shop-fittings);

parapet, canopy, gutter, wallbesd and flu-hing details;
gonsulting electiical angineer's drawings;

{the drawings must incorporate all amendmants, variations and
aiterations),

The followling documents

a revised and up-to-date copy of the electrical specifications;

a completa ligi sontaining the names of alt sontactors,
subcontractars (nominated or otherwlse), speacialists, algn-writers
and other firms employed;




EINAL BUILDING DOCUMENTS

Appendix 1.

One Sepla copy of the following "as bulit" plans and drawings:

the site plan showing all applicable servitudes'

the ground floor plan;

all othar floor lovels;

the roof plan;

pll sections;

all elevations;

all drainage drawings as built;

all water reticulation sysoin drawings as built;

all stecrwater disposal system drawings;

ll fieo protoction system drawings;

all electrical lay-out drewings:




%

M
N

4 drawings
The BIFSA lump sum bullding contract
The building specifications

Appendix 1.
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SIGNED and WITNESSED by the parties on the following dates and at
the following places respectively:

DATE  ELACE

DATE  PLACE

WITNESS

WITNESS

SIGNATURE

For: DEVELOPER
{(PROPRIETARY)
LIMITED

who warrants that he is
duly auttiorised hereto

SIGNATURE

For: INVESTOR
COMPANY
(FROPRIETARY)
LIMITED

who warrants that he Ig
duly authorised hereto

Page/..... 41
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23. WHOLE AGREEMENY.

- This agreement constitut ss the entire contract between the parties

24,

28,

insofar as It relates to the davelopment of the property and anciliary
matters and no rapresentations or warranties have beeh made or
given save as set out herein, No amendment or consensual
cancellation of this agreement or any provisions hereof and no
extension of fime, waiver or relaxation of any of the provisions of this
agreement shall be binding on a party uriless recorded In a written
document signed by both parties.

REVELOPER N¢ AGENT

It s racorded that the developer is not an agent or partner of the
company and has no authorlty fo act on behalf of or bind the credit
of the company. The developer will not in any way give itself out as
agent, partner or representativa of the company. '

All the costs of and Incidental to the drawing and praparation of this

agreement and of giving effect thoreto as well as the stamp duty
hersan shall be borne and paid by the developer.

Pagel..... 40
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21.1.3. thedeveloper:

21.2.  Any notice required ¢ be given by any party to the other in
terms of this agreemen , shall be In writing addressed to the
party to whom it is to be given at the address of that party
specified In clause 21.1. above, and shall be deemed (untll
the contrary Is proved) to have been received by that party -

21.2.1.  on the fifth day after the date of posting, if posted
by prepald registered posi in the Republle of
South Afrlea;

21.2.2. on the date of dellvery If delivered by hand fo
such address and such delivery has been
accapted In writing.

21,3, Each party to this agreement shali, on written notice 1o the
other of the parties, be entitied to change ls address
referred fo In olause 21.1. provided thar such address is not
a post office box or 2 poste restants.

If either parly shall commit any material breach of the terms and
conditions hereof and fall to rectify such breach within thirly days of
written notlce given to it by the other pariy so to do, then such other
parly shall be entitled, without prejudice to its othar legal rights,
Including its right to claim damages, to ¢ancel thls agreement,

R T



20.

21,

10.2.

16.8.

19.4.

Appendix 1.

The developer shall procurs that until the final completion
certificate Is isszued by the architect that all the wotk 15 done
in terms of this « “reement and that such work is carried out
with the mininm inconvenience to the tenants of the
buildings including the rectification of all defects listed in the
defect lists.

Within 30 days after the completion dats, the developer shall
deliver to the owner the building documents,

The architect shall Issue the final complefion certificate upon
tha termination of the maintenance periad provided that all
defects on the defect list have been rectified.

Neither parly shall part with or cede or in ary way dispose of any of
Its rights In terms of thls agresment or any part thereof without the

prior wiitten approval of the other.

211,

For all purposes under this agreement or any amendmaerit
thareof In regard to any malter arsing therefrom or In
sonnection therewith, the partles choose domicilium cltapd|
ot executandi at the following addresses -

21.1.1. the company :

21.1.2, the letling agent ;

Pagel..... 38
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then the company may effect and keep in force any such
Insurance policy and pay such premium or premiums as may
be necessary for that purpose and from time to time fo
deduct the amount payable by the company from any
monies due ar which may become due to the developer or to

recaver it from the developet.

In the avent of physical destruction prior to tha completion
date, loss or damage to the building nr any unfixed materials
or goods, such physical destruction, loss or damage shall be
the liablliity of the developer who shall make gond such
dastruction, loss or damage and shall procure that the
bullding contractor or any other party employed by the
developer for this purpose, proceed with due diligence to
remove or dispose of any debris, rebuild or restore the
bullding, replace or repair the materials and goods, and
proceed with the execution and completion of the buiiding as
provided for in this agreement, Such abligation shall exist
notwithstanding the existence of any claim under any
insurance policy and notwlithstanding any delay in settling
‘any Insurance claim or any repudiation of an insurance

claim.

19. RISK AND HANDING OVER
19.1.

The developer shall hand over the development to the owner
on the completion date from which date the risk In the
devslopment shall pass from the developer to the company,

EENNY
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applicable, provide as a minimum reguirement the following

insurances at their own expense :

18,5.1.  Insurance of workmen In terms of the provisions
of the Workmens' Compensation Act,

18.5.2. Employers, common law liabllity insurance with a
limit of indemnity of not less than RX;

18.5.3. 'nsurance of consfruction plant and equibment
and temporary structures (including their vu.w.nts
if not otherwise Insured),

18.54.,  Motor vehicle liability Insurance, comprising :

18,541, Insurance In accordance with the
Compuisory Motor Vehicle Insurance
Act, and

18.54.2, balance of third parly motor risks,
including passenger liabillty.

These insurances shall he maintained in force untli the
termination of the naintenance perlod.

If the developer falls sither ltseif or through tha bullding
contractor, sub-contractor or any member of the professional
team to effect and keep In force the Insurancas refetred to or
to procure that the [nstrances are effectad and kept In force,
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29,

30.

3.

Appendix 3.

¢«  Inhocash | |

»  bymeans of a bunk guarantee ]
Whara a retention Is held by the purchaser/investor agalnst

performance by a vendor/developer, do you belleve the money
shouid be hetd:

. in trust |:

«  directly by the investor ]
» in some other manner (please spacify) [ ]

Whan negotiating the purchase or sale of a developiient, do you
make provision, in the project prics, for first time, once off tenant
fitting out costs and letting commissions where the tenants might
only take occupation after the scheme has been handed over by
the developer to the investor,

. yes [
s o —
If your answer to 29 above Is yes, when calculating the retention for
tenant fiting out costs where the tenant might only take occupation

some time after the scheme has been handed over to tha
purchaser, do you use:

. the current cost estimate as calotilated by
the project :quantity surveyor pius any interest
earned on that amount untll itis drawn down [

. tha current gost estimate plus a bullding cost
eacalation factor plus any nterest earned

«  another method (please specify) ]

Also, i your answer to question 26 abave is yes, when caleulating a
pravision for letting cominisslons to he paid after the schame has

Pagel....11
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28, When using a rental guarantee to secure an Initial return for an
Investor, what is the usual amount of rent you would seek o retain
{expressed i months)?:
. 6 months
’ 12 months
. 18 months
* 24 months
. 36 months

» longer than 3 years

R

“ other (please specify)

26.  Where a rantal guarantee {s utilised {o secure an Inltial return for an
investor, for what duration do6 you balleve it falr ahd reasonable to
gacure the initlal return assuming that the building Is let gradually
and assuming that the retention amount, as calculated in question
25 above, s not entirely consumed within that Initial perlod?:

s 6 months

J 12 monthn
. 18 months
’ 24 months
. 36 months

' longer than 3 years

IRRNARRINREgE

. other (pleass specify)

2.. Whore a retontion Is held against performance by 2 developer, by
withelding part of the project price ar part of the davelopraent profit,
wotld you usually negotiate for the the retention to be held:

Pagel.....10
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other (please specify)

Following on fram gueation 22 above, what do you believe to be the
most cost effective methad of ensuring perfoimance in a property

development project?:

negotiation and agreament
-' cash flow manipulation
. expert or arhitration procedure

. Itigation

i

’ other (please specliy)

What documents do you or would you typleally include in &
development agreemant as annexures?:

. land sale agreement

. bullding contract

3 contracts with consultants

’ design decuments (drawings)
» bullding speoifications

. spécimen lease agreement

RINHnmn

' athar (please specky)

Pagel.....9
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gonstruction or for any other reason, do you treat the retention as
money which legally owned by the investor until such time as it Is
consumed In terms of the agreement or the agreed retention period
has expired ?:

. yes -
’ no ]

or do you treat the retention as part of the purchase price or part of
a fee payable to the developer, and consaquently legally owned by
the developer, and then hold it in trust untll i :a consumed ar until
the expiry of the guarantes or ratention period?:

4 yes [ I
. no _ | ]
21, Which of the following forms of cover do you prefer to use to

ensura parformance and to secure the agreed return from a
proparly development scheme?:

' rental guarantee ] ]
° headlease _ |:|
. un agreament structured so that the developer

is immediately put in braach, therehy glving rise
to & claim for damages, if the agreed minimum refurn Is ot

achieved :

L other form of retentlon {please specify)

22.  Inyour exparience, how ara the rights flowing from & property
devalapment transaction usually enforced durlng and after
completion of the project?:

+ by contralling the oash flow to the developer ||

»  arbitration procedure .

» litigation ] |

Pagel.....8
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19,

20,

Appendix 3.

Onee the contractor has been identified, do you prefer {0 enter into
& contract based on a provisional contract price subject te .
remaasurement and valuation?:

v yes

i

" ne

or do you prefar to enter into a fixad price lump sum tender (Le. not
sihfact to remeasurement)?:

yes

. J410]

I

When nagotiating the purchase or sale price of a property
Jovelopment project, da you provide for the lettable area of the
huilding, on which the purchase price Is baged, fo be measured on
eompletion and for the purchase price to be sdjusted accordingly?:

L yas

113

] no

Whare you enter Into a headlease do you ensure that it contains a
slatise ¢ancelling any cesslon, fron, the purchasarhead [asgot {o
tne daveloperivendor/hend lesses, of the properly owner's rights ag
landlord In respact of the tenants actually occupying the bullding 7:

¢ yes

[

* fio

When nagotiating the terms of a developmant agreement, do you
make provision for direct payment to be made to subcontrectors by
the Investor where the developer runs Into financial difficulties or for
whatever reason falls to make any payment due to any of the
subcontractors weriing on the development '#:

. yes ]
Wheon negetiating the terma of a developmont agreament, in which

a retentlon is agreed upon for purposes of a rental guarantee,
future tenant Instaliation costs, letting commission, completion nf

] no

o e e . T
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11, Do you belleve it is necessary for the Investor/financier to employ a
"welohing brief* quantity surveyor in addition to the projest quantity
surveyor io protect its interests?:

) yes

L

& no

12, Do you ballave it {s more bensficial for & developer to enterinfo a
turnkey {packeage deal) contract with one contractor instead of
entering into various separate contracts with individual
professionals, constitants and contractors?:

. yes

L

. na

13. Do you belleve that the full services of an architect, includ
supervision, should be retained in all development projects?:

=
(7= ]

. yes

[

" no

14,  Would you find it acceptable for a developer to have ar architect
prepare working drawings, and then for the developer himselif to
manage the bullding and construction work on a development

project 7.
¢ ves ]
¢ -

16, When developing 4 property do you prefer to enter into a
negotiated contract with a confractor of your cholea’:

» yes
. ne

or do you prefer to go out on an open tender busis?
. yes

. no

Hipmiii
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9.13, Incorrect measurement of the lettable area in
the bullding

9.14. poor guality construction and projest
supearvision

9_.1 5. letting proceeding slower than anticipated

9.16. budgeted rantals not heing achleved

9.17. unsertainty ragarding the relationships betwean
individual investors comprising a consortium
owning a propstiy development

9.18. construction risk (e.g9, works risk, delay, labouir
action, weather, materials shortages eto.)

9.19. unforeseen bullding cost escalations

8.20. fallure to take ¢ 1t adequate insurance cover
for the projact _

10ooo0 oooo

8,24, any other risks which you belleve should he ranked

JUan

10. In your apinion, who should be responsible for ensuring that the
project |s fully insured during the davelopment phase before
handover to the Investor/purchaser?:
. the ihvestor

' the developar

i

’ the hullding contractor

Page/....6
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9.6. an Inabliity to find bridging finance to

-,

Appendix 3.

. never

I

Please indleate in numbesad order of priority (where 1 Is the
highest priority and 10 Is the lowest priorily) which of the
following circumstances you bellave comprise the top ten major
tlsks inkerent in the property development process:

9.1. securing the appropriate and desired rights
for the slte

8.2, the timing of the scheme within the propeity
and econcmic cycles

9.3, inaccurate estimation of the end value of the
scheme

9.4. Inappropriate bullding design

9.6, an inability to find a buyer/nvestor for the
scheme

procead with the schame whilst leoking
for long term finance or an
Investor

9,7. problems with cash fiow from the
- financlerfinvestor to the
developar

9.8, Insolvency of the developer,
financlerfinvestar or the builder

9.9. Inefficlent tax structuring of the schame

9,10, the implementation of penalty clauses
and other gontrols such as rantal
guarantees and
headleases

0 o0 oo odbod

8.11, uncertainty regarding the terms of the transaction
hatween the developer and the Investor

9.12. overpayment of the developer in relation to the
conatruction work completed

Pagel...4
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sole proprietorship

parinership

nm

other {please specify)

Which party do you belleve is most protected by and benefits most
from the negotiation and conelusion of a development agreement?:

developer
architect
Invastor
builder

the vandar of the site

qoooum

other (please spacify)

From tha polnt of view of managing the raks inherant in the
property davelopment process do you belleve that a written
development agreement Is:

absolutely essential

an axpansive fuxury

il

totally unneccessary

In property development schames where yaur firm Is Involved, is &
written propetty developinent agreement concluded:

a'ways

(1]

sometimes {mease indicate the approximale %
of imes such agreements are concluded)

Pagel....3
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. R1 million to RS million

. R& million to R10 miilion
u R10 milliion to R20 million
. R20 milllon to RGO mitlion
" >R50 million

UL

. other (please specify)

Assuming that the vendor of the land, the bullder, developer,
architect and investorfinancier are all separate partias {o & property

development project, who do you undarstand the property
devslopmant agreement to ba transacted between?: -

. the developer and the bullder

. the architect and the devsloper
s the Investor and the developer
. the builder and the investor

, the architect and the investor

. tho land vendor and the investor

auuob

. anather relationship (pleass specify):

When negotiating the actuisition or sale of a property development
scheme, what is your preferred vehicle for holding the land?:

. private company
. close corporation

. shareblock company

oo

» trust

Pagel.....2
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QUESTIONNAIRE

in respect of

PROPERTY DEVELOPMENT AGREEMENTS

Name:

Company:

Pasition or function within company:

Primary business of company (please tick the appropriate hox or
hoxes).

. property development
’ construction
° property investment and management

. letting

i

. _other {please specify)

Type of propariy development schemes that your firm typically
deals with {please tick the appropriate box or boxos and
indicate that percentage of business which each type
represents in the second column of boxes):

. commerclal (offices) 1 : .

- Industrial 1 0

. refail ::I L]
[

. residential

What Is the average minimum value of individual property
development prajects usually deait with by your firm?:

. <R1 milllon E:]

Page/.....1
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In the nterests of accuracy and I order to draw any meaningful
concluslons, your answars need to be as honest and conclse as possible.

Your assistance in this survey Is greatly appreciated. All information will
ba held In the slrictest confidence and none of the Individual information
supplied will be made available to the publlc.

| thank you for your co-operation,

Yours faithfully

Ad CALLDER

£t g o e
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32,4, do you fix the operating costs at a presctibed amount
escalating at a prescribed rate’:

. yes

1

v no
What rate do you use to caloulate the notional return payable by a
developer during the construction phase of a development project
as the funds are belng drawn down and before any tenants have
begun paying rental?:

. & property related return
. the long bond rate

. a money market or 3 month NCD rate

L

. some other rate (please specify)

THE END

Please fax this completed questionnalre
to

AJ CALDER
/o University of the Witwatersrand
Department of Building
FAX No. (011) 339 8175

Thank you.
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been handed over and the developer has been paid out his final
draw, what sort of duration would you use for the notional lease
forming the basis of the commission estimate?:

*

1 year
3 years

5 years

UL

other period (pleass specify)

When providing for tha caloulation of a "net return” reguired n
terins of a rental guarantse or headlease,

32.1.

32.2.

32.3.

o you specifically Gistinguish between and define those
items that constitute capital costs and those that constitute
income expenditure to be incurred in the maintenance of the
bulldings?:

» yes

* no

il

do you define in detail each specific operating cost item
which will be daducted from the gross income and wait for
the actual costs to be incurred before caloulating the net
income flgure?.

» o yes 1
L ]

to whom do you allocate responsibllity for seleating
maintgnance opearators for funclions such as security,
cleaning, gardening, lift and escalator maintenance stc.
when negotiating the terms of a developmant
agreement 7

. developer 1
. investor/buysr ]

Page/l.....12
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