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Since no concise analysis of the subject appears to have
been undertaken previously, research should be useful in
establishing how the problem of mnnaging risk in property
developments is tackled on a day to day basis by
operators In the property market.

1.2.2. Limitations

There is a dearth of literature dealing with the format of
this type of contract which means that the researcher is
working in fairly "uncharted waters",

The unprecedented duration of the recent recession (1989
to 1994) has re-tuced the number of property developers
active in the market which has consequently reduced the
size of the sample for analysis,

The large capital cost of typical property development
projects and the competition between developers for
schemes, together with a need for confidentiality, resulted
in players in the industry being reticent as far as
answering questions was concerned, Many development
agreements contain an entrenched confidentiality clause
which legally precludes the signatories from divulging any
of the contents of the document to outside parties, This
presented a problem in obtaining access to the more
current agreements:. Also, it was possibly seen to be
strategically or tactically disadvantageous to "show one'e
hand" by disclosing the agreement usually used by an
organisation to regulate the development process. Often
the time pressure to sign such an agreement works in
favour of the drafting signatory and this element of
surprise would be lost if the particular agreeme,lt were too
readily available to other operators in the property
development Industry,
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The practicalities of enforcing rights arising out of development
agreements are examined and it is an objective of the research that
findings be produced to allow a checklist to be put forward for use
by parties to property development projects. Thls would enable
them to draft development agreements more effectively which in
turn should enable ~i,emto manage ihe risks inherent in property
development more efficiently.

The above objectives will be achieved by drawing on the writer's
personal experience, through an examination of relevant literature
on the subjact and by means of a market survey. The survey, or
field-Nark, takes the form of a questionnaire which was conducted
by fali and by telephonic contact wherever possible.

1.2. Reasons for the research and possible limitations to the
project

1.2.1. R~asons

Risks in property development are substantial and have
significant financial consequences. They are experienced
by all the players including the purchaser/owner; flnancter,
developer, contractor and members of the professional
team (e.g. architects, engineers, quantity surveyors, town
planners and attorneys).

The extent to whioh these risks can be controlled and
equitably distributed through the agency of the
development agreement has not been specifically
explored in any of the literature examined by the writer.

In view of the wide diversity of participants in the property
industry, particularly those involved in property
development, and because of the large capital cost of
most property development project~ with the concomitant
high level of financial risk, any contract which assists In
managing that risk should be of interest to the industry.
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Chapter 1.
Introduction

1.1. Statement of tho issue being investigated and of the overall
objectives of the research report

The property development process is a complex one dependent
upon the co-operation and co-ordination of many participants and
upon the timeous flow of rights, skills. materials and money.

The process gives rise to numerous and varied risks which affect all
participants In the process to some extent. These risks range from
the impact of a delay arising from the simple non-delivery of
materlals to the more serious liability for the cost of rectifying
structural defects in a building or the forfeit of development profits
due to an Inability to let the development as promised.

It is the right and natural Instinct of all players In the development
process to limit and attempt to avoid bearing responsibility for any
unnecessary risks to which they might be exposed.

The issue investigated Iq thus tho effoctlvonoss of tho property
devolopment agroomont as a tooi in managing tho risks
Inherent in tho property development process.

The research first examines the nature and extent of the risks
generated by thCl property development process and the usual
apportionment of liability for those risks among the various parties
to a property development "'roject.

It then asseaaes how risi<o may be shifted between the various
signatories to a development agreement and examines how widely
this form of contract is used by the Industry at the moment.

The report gauges the property Industry's perception of the
necessity and usefulness of the development agreement and Its
application to Individual respondents' businesses.
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Abstract

This research report analyses the effectiveness of the property
development agreement as a tool in managing the risks inherent in the
property development process, It incorporates an examination of a sample
property development agreement and draws concluslona from market
research conducted by means of a questionnaire,

In Chapter 1 the property development agreement is defined, The
r.ecessity for such an aqreement is examined in Chapter 2 by identifying
and describing the various stages of the property development process
and by establishing the risks Inherent In each stage.

Chapter 3 comprises a critical review of a typical exi~,ting development
agreement. In this chapter a distinction is drawn between the "standard"
clauses and those "essentia/" clauses which are instrumental in the
allocation of the risks in property development. The agreement is then
evaluated as a risk management tool and the ancillary topics of
establishing those parties protected by and tnose left vulnerable by the
agreement, the effects of the power and relative positions of strength of
the Signatories and the enforcement of the rights arising out of property
development agreements are explored. Finally, this chapter looks at some
typical shortcomings of development agreements.

The methodology behind the market survey is explained in Chapter 4, the
responses of the sample of 50 property industry operators are analysed
and concluslons are drawn from the answers to the questions posed.

Chapter 5 concludes that property development agreements do exist, are
necessary and are useful In creating certainty with regard to rights and
obligations flowing from the property development process and that they
are valuable in ensuring that risks are allocated as the parties intended
they should be.

This chapter also contains a checklist of items to be aware of when
drafting a property development agreement and details some
recommendations for possible further studies in this field.
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2.1.1. Stage 1... Concept/feasibility

Projects. often begin with an idea ge'1erated by a
developer or property broker as a result of his intimate
workinSI knowledge of a particular location. A broker
whoso daily business extends over a defined geographic
locatlon may be aware that at major lease on some old
premlses is about to expire, or that a piece of land is due
to be auctioned off by the State or out of an insolvent or
decea sed estate.

The broker would also be aware of any Increat. 1"19
demand for a specific sort of premises in the area.
Premises may be either commercial (offices), industrial or
retall cr even residential.

On the other hand '.a may have had an enquiry from a
company seeking office space in a partioular area or a
mamifacturing concern looking for a factory on a speclfio
site, He may have identified a shortage of rental
accornmcdatlon in a suburb and sense a demand for
apartments to rent.

()

Tho developer could just as easily be a landowner who
recoqnlses that his suburb Is being rezoned for offices, or
a town planner, architect or quantity surveyor who In the
course of his business Identifies an opportunity to ohange
or Improve the usage of '" prol:erty which Includes land
and any buildings or ImpIovements which might exist on
that land,

Tho concepts described above are all of a speculative
nature and it should be borne In mind that tner'e Is a whole
range of property development projects which are not
speculative and consequently only experience a limited
segment of the ful! spectrum of risks tl at would be
generated by a speculative development ~roject.
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"Commitment" refers to the undertaking to provide lettable space
of a particular quality to a specific tenant for occupation on an
agreed date.

"Implementation" is the proj€ct management and construction
phase of the scheme which carries a significant portlon of the
overall risk in the project. Once construction has commenced it is
far harder for the developer to restructure the scheme and ho will
be focusing on the timeous completion of the project, the quality of
the building work and c;msurlngthat the construction comes in
undorbudget.

Many of the risks attaching to this stage such as "extreme weather
conditions, strikes or major shifts in me looal, national or
intemational oconomic: c:one/itionsllore beyond the control of the
developer.

The final stage (l.o, "Let, manage and dIspose'? as Identified by
Cadrnan and Crowe is also a most important one in which the
developer's profit can b ) quiokly and entirely eroded depending
upon the structure of the development transaction and drafting of
tho development agreement. The point In time at which the scheme
is fully let determines the extent of the risk that the developer will
continue to bear alid has an equivalent effect on any return he may
receive from the scheme,

As observed previously, there are many similarities in the stages as
Identified by different Individuals c:mdthose Isolated by the writer
are in the same veln as th~~two interpretations above.

The seven relevant stages drawn from readings and identified by
the writer from his own eJ<p;}rlencesand research which will be
used for the purposes of thls study are as follows:
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would be tested to establish the need/demand for such use by
means of a demographic survey.

Initiation is followed by "Evaluation" where an initial feasibility
study is undertaken. Thls would include establishing the cost of the
scheme, its likely return and the physical characteristics as well as
the capa-billties of the site. Any legal constraints applicable to the
site would be Identified at this stage and to this end a number of
consultants and professionals would be employed.

"Aoqu/sltlon", tMenext stage, enccmeaesee securing rights to the
land and arranging finance which usually has two legs, firstly short
term IIbridging" finance to cover the cost of construction which Is
followed by longer term funding to enable the developer to retain
the scheme as an investment. In terms of this definition of the
"aequlsitlonll stage, financing could also moan placing the entire
1evelopment with a long term owner such as an Institutional
Investor.

The "Design and costing" stage comprises the drafting of detailed
plans, drawings and specifications. A Bill of Quantities would also
be generated at this point and consultants would be used
extensively.

"Pormlss/ons" IS a complex stage of the procedure and Is
}lartlcularly Involved in the UK where a lot of development centres
around the demolition of existing buildings owing to the shortage of
raw land for "green.fields" developments, Nevertheless, even it)
South Africa time has to be allowed and expenses budgeted for
complying with town planning regulations regarding physical
aspects of the site and any servitude conditions. Also, possible
appeals to Provincial bodies where permission is denied by a local
authority are handled at this stage. In @dditlon,calculations of any
"betterment" payable to the local authority pursuant to the rezoning
of a site would be made during this stage.



Page 12

"M" The maturing proceas .. This Is usually the second
decade of a building's life which would commence when
the area all around the subject property is developed and
established. Because the building Is entering a phase in
which certain components of the building (e.g. heating
and air-conditioning systems) may be in need of major
replacement, the investor would require a high cash flow
in order to enable him to achieve the return on his
investment more quickly and to compensate him for the
lncreasee risk of the premises depreciating in value over
the perlcd and for the shorter remaining life of the
structure.

flAil Tho agolng process .. This stage occurs when running
costs are high and rising and the physical condition of the
building is deteriorating without hope of a reprieve. The
only Investors likely to look at the property would be those
with an eye to partially revamping or completely
refurbishing the premises in order to take the scheme
back to an earller stage in the life cycle.

"0" Tho demlso .. This i: tho pelnt at which the building's
condition has deteriorated to such an extent that It can no
longer be used to generate Income and must be
demolished. Any purchaser at this stago would calculate
the cost of demolition and removal of rubble before
subtracting It from land values prevailing In tho area to
arrive at an undNlylng land value.

o '

rOI' the purposes of this study only the stages contalnsd In the
"upside' of tho pyramid are relevant and compare broadly with the
analYSis of the ellgli~lhauthors, ,Oavld Cadman and Leslie Austin-
Crowe (Cadman & Crowo,1991).

Those wrlter. begin with "Initiation" which involves finding a
suitable sito to match 1 required use or vice versa. The market
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with his money, the lower the risks and consequently his return will
be proportionately lower,

Once the property has been fully I~t It IS at the top of the "stage"
pyramid, From this point on, as time passes, the capacity of the
building to generate rental will diminish. It is quite likely that there
will be periods of improved performance due to inr;reasoct demand
for space in the building which could come about as tl'te rf1:sultof an
improvement in external factors such as other buildings and
facilities being erected in the same location. Eventually though, the
building will reach the end of its useful lire and after reaching a
point at which either functional or physical obsolescence renders
the underlying land value or the value of another new development
on that site greater than that of the existing improvements, the
building will be demolished to make way for a new development.

Seldin & Swesnik have identified a further four stages which occur
during this deolinlng phase and they are:

"A" Absorption ..This stage usua!ly lasts for around ten years
and is the period during which no substantial parts should
haVe;) to be replaced in the building. It has also been
referred to as the "time during which the real estate
market is absorbing the new aonstructlon of competltlve
buildings in the ero« where your bw'ldlng is looated", The
argument Is that from the moment it Is commissioned, a
building begins to deteriorate and lose value. This process
Is accelerated by the commissioning of competing
buildings in the neighbourhood and unless building costs
increase at a rate faster than Inflation it Is the land which
appreciates In value and not the building Itself. This Is the
result of a generallmprovQment in the location.

The pOint to be noted here Is that it is the physical
structure that declines in value and not necessarily the
value of the development as a whole.
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Chapter 2.
Why is a property development agreement necessary?
An analysis of the risks inherent in the property
development process.

2.1. Stages in the development process

There have been a number of attempts to identify the stages In the
development process and whilst the basic process is the same, the
way the stages are defined appears to depend upon the property
practices which have evolved in a particular geographic area.

For example. two American writers, Maury Seldir, & Richard
Swesnlk (Seldin & Swesnik,1970), have used the acronym
"GI"ITAMAD" to summarise the various stages, To summarise
briefly, their understanding of the stages is as follows:

"Gil Ground floor which involves the preparation of a
I~norlgagepackage" for presentation by the developer to
the financier or investor and includes a plan, feasibility
study and market research,

"LII Loan commitmont stago at which a decision is taken by
a financial institution to finance the project. In this
scenario the developer remains the owner of the scheme
until such time as he is able to find a buyer.

"I" Interim procossos l.e, arranging short term or "brlclglng"
finance and negotiation of the building contract.

"1" Tonanclos or letting fJf the scheme,

The above four steps represent the upside of the development
IIstf.1ge"pyramid and tho point at which the investor commits himself
to tho project will largely determine the extent of tho return he is
likely to enjoy from tho investment. The later the Investor comes In
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The Investor would first ensure that the scnerne suited Its
particular Investment criteria in terms of size, location,
use, design and aesthetic considerations and would check
that the necessary finance was in place to pay for the
scheme, finally It would see to It that the initial return was
able to be secured by an tlppropi'ip~9 mechanism such as
~ rental guarantee or headleass.

Development agreements are often, but not always
signed before any construction work is commenced,
however, If construction has begun it would be at the
developer's own risk until an agreement was concluded.

Property development agreements are generally prepared
by attorneys on behalf of developers or investors and
glv(,m the detailed nature of the transactions agreed upon
usually take many hours of work and result in fees
amounting to several thousands of rands.

This often puts the negotiation, drafting and signing of
such agreements beyond the reach of smaller developers
and as seen In question 3 of the questionnaire the
majority of tho sample of respendents are involved In
development sohemee with a minimum value of between
RS million and R20 million.
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or trust the signatolY must have a resolution
from the board of directors or trustees
authorising him to sign on behalf of the
company or trust and enabling him to legally
bind the company or trust to the terms of the
contract.

1.5.2.2. The specific parties to the contract must be
determined. If, for example, one of the parties
is a partnership then full details of all the other
partners must also be disclosed.

1.5.2.3. The material terms of the contract must be
agreed, l.e, the nature of performance to be
effected by the parties and the contract sum to
be paid.

1.5.2.4. Ifthe parties have agreed that the agreement Is
to be reduced to writing, then the agreement
must be signed by both parties in order to
communicate acceptance of the terms of the
arrangement.

1.5.2.5. There should be no misrepresentation by any
of the parties or the contract could be voidable.

1.5.2.6. Performance must be physically possible.

1.5.3. Application

Typically, a propf.)rty development agreement would be
entered into once the developer had secured some rights
to the site such as an option to purchase and after the
Investor had satisfied itself that the scheme was financially
viable given the price agreed with the developer.



Page 7

guarantees from the investor, performance guarantees,
tenant layouts, an indicative tenant mix schedule and
letters of intent from malor tenants, an interest calculation
clause and a schedule s9tting out the rental guarantee
calculation.

1.6.2. Current legal s .atus

If the development agrel)ment contains a contract of sale
of land, then in terms of section 2 (1) of the Alienation of
l.and Ac~ 68 of 1981, the material terms of that
a~lreement must be recorded In writing and Signed by the
parties ther~·to or by their agents acting on their written
authority.

Equali)/, if the a~lrr3ememtcontalne a contract of suretyship
between some of the parties tl-)en It must also be reduced
to writing and sigrl\~d by the surety/ies.

Otherwise, the agreement may be verbal or In writing.
However, due to the wide range of lssues to be agreed
UpOl1 and the scale of the potential financial damages
which might be s~lffered if a point of agreem€mt Is not
clearly recorded, this ag ..eement Is invariably reduced to
writing.

The following basic prlnciple~' of the law of contract should
be borne in mind when enterms Into a property
development agreement (these prlnolples are not
intended to be exhaustive and are described merely to
ind;cate the primary ccnsldsrattcns):

1.5.2.1. The parties must have the necessary legal
capacity to sign the agreement. This is
important where one or more of the parties is a
company, instltLition or other form of legal
person. For example In the case of a company
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1.5. What is a property development agreement and what is its
application in the property development process?

A property development ogreement Is a contr=c: entered
into between the developer of and the investor in ta

particular property development project.

On the one hand the document is designed to set out,
unambiguously, the obligations of the developer with
regard to: securing the appropriate rights for the land,
timeous and proper construction of the buildings as
described to thS investor in the marketing or sales
documentation and most importantly, securing any Initial
return which the developer has guarallteed to the
investor..

On the other hand, the agreement is also intended to
protect the developer and should include a detailed
schedule of what he is to be paid, when and against what
performance. It should also provide some sort of dispute
reaolutlon mechanism to enable matters of fact called Into
question to be settled objectively by an independent and
appropriately qualified arbiter who will not be influenced
by the will of either the developer or the investor.

In the Interests of certainty, a development agreement is
likely to contain coptes of some or all of the following
annexures: land sale agreements, building contracts,
contracts with consultants (e.g. architects & engineers),
design documents (drawings), building speoltlcattcne, a
specimen lease, zoning certificates, copies of title deeds,
the financial feasibility study with a schedule of anticipated
rentals and operating costs, proof of insurance, a bill of
quantities and any other costing information, a statement
of the method of measurement of rentable space, bank
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Finally, the typical shortcomings of existing development
agreements awecritically assessed in this chapter.

1.3.3. The findings of the market survey are analysed in
Chapter 4 in order to test the property Industry'sviews on
the property development agreement.

This chapter includes 0' statement on the methodology of
the market survey which covers the aim of the research
and structure of the questionnaire as well as an
explanation of the population sample used and a
comment on the response received.

It contains the analysis of the actual responses to the
questions and finally summarises the major conclusions
from those responses.

Ii
)/

1.3.4. tn conclusion, Chapter 5 contains a statement on the
usefulness and need, if any, for a development agreement
in the property development process and a summary of
the most important rights and obligations to be includeclln
a development agreement in the form of a checklist for
use by the industry. It also contains some
recornmendatlonefor further study on the subject.

1.4. Sources of data

Data han been obtained from literature, through the practlcat
experlenoe of the writer and from information collected from
operators within the property development industry through a
process of interviews and written enqulres. A bibliography and
copy of the questionnaire are Included as appendices.
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Finally, parties have incurred extensive legal costs in
having had development agreements drafted by their own
attorneys and consequently are reluctant to lay them open
for inspection.

1.3. Overview

1.3.1. In order to establish why a property development
agreement Is necessary, Chapter 2 will examine the risks
inherent in property development firstly by defining the
stages in the process and secondly by establishing the
risks particular to each stage,

1.3.2. To establish the effectiveness of ('. ". property
development aqreernents in managing those risks
Identified in Chapter 2, Chapter 3 contains an
examination of a typical, existing development agreement
specifically focusing on the distinction between the
"standard" and "essential" clauses in the sample
agreement. An evaluation of the risks covered by the
sample agreement and identification of the parties
protected or left vulnerable by the agreement is also
undertaken at this stage,

In addition, the effect of the power and the relative
positions of strength of the signatories to the agreement
on the negotiation process leading to conclusion of the
contract IS Investigated.

Chapter 3 als" examines the enforcement of existing
develop.uent agreements. This includes answers to
questions such as: how practical is the enforcement of the
rights of the respective parties, how cost effective is
enforcement of the contract and what are the usual
methods of enforcement?
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However. if the devsicper still needed to find an investor
for the scheme he would probably endeavour to get the
professionals to work on a contingency basis (i.e. they
would only be paid if the scheme, is built) and they WIld
concentrate on producing information to be contained In a
sales brochure and presentation to potential investors.

The first step in the design phase would be to select a
suitable architect or firm of architects. It would most
probably be one with an established track record of
designing buildings with a use similar to that of the
proposed development. The developer needs to decide
clearly on the exact nature of the brief he intends giving
the architect. His decision will be based on his own skills
and level of experience as well as the nature of the
purchaser he has in mind for his scheme.

While.t it is naturally cheaper simply to employ the
architect to design the structure and produce working
drawings approved by the local municipality, a full brief
goes much further and includes project management and
the responsibility and legal liability for the phys!callntegrity
of the completed structure. I)

Experienced and astute investors should be aware that a
developer may attempt to minimise costs by paying tho
architect a reduced fee for the design work only, thereby
excluding responsibility for the whole project and future
integrity of the structure. Such investors should insist r'1

the full services of the architect being retained to ent ure
correct quality control and the extra legal protection c ~the
archlteet'» professional indemnity insurance. This Insisting
on the full services Is (,ften only possible where the
scheme hns been "on"so!d" to lile investor well before
construetion Is completed. The reason for this is that
once construction Is well under way or completed, the
archlteot Is most unlikely and would be most unwise to
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can only be distributed by way of "liquidation" dividends
without incurring STC regardlesc of when the capital profit
was realised. In other words, a company or close
corporation would have to be liquidated to avoid the
payment of STO em the subsequent distribution of profits
to the shar~holders.

Typically developers charge management fees to their
development vehicles in order to extract their profits
without paying der lble taxation (l.e. both the mr.trginal
corporate rate mid 8TO). Only where a development
company is highly t)rofitable and has ongoing
development nctivity might it be worth not liquidating it on
the sale of a. completed project. otherwise liquidation will
ba the order of the day to avoid unnecessarily paying
8TC.

It is thus evident that there are a number of risks inherent
in the land acquisition stage which may be regulated ~)y
forward planning, the proper consultaticu of professionals
and by establishing the correct vehicle for holding the
development project.

2.1.3. Stago 3... Oosign, cost and consont

This paragraph Is prefaced by the observation that the
amount of Input from the professional team depends upon
the nature and progression of the development. If an
Investor has been found or thG developer intends retaining
ownership then the professionals would bt? nontracted
with and would bagln their work In earnest with the
Intentl..,n of minimising the time \0 construction because
the finances were in place and time would have a cost
Imf.}~Jootion.They would else be earning a fee most of
which would be pnyable on completion of the worl(.
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applies if the parties to the transaction agree In writing
that the enterprise is sold as a going concern. The parties
also have to agree in writing that the enterprise will be an
lnccme-earnlnq alctivity on the date of transfer. Finally, the
amendment state"" that "the assots which are neoessary
for oarrying on tho onterprise" must be disposed of by the
seller to the purchaser. From this one may conclude that it
Is not necessary to dl(!'')ose of all the assets of the
enterprlse (Rodrigues, 1995).

If the purchaser pays VAT at the standard rate It will
depend on the purchaser's own VAT status, (l.e.
registered vendor or not) as to whether or not it will be
able to claim an input credit for the VAT paid. Also if the
purchaser earns more than R1S0 000.00 per annum in
rentals cte, it wlllilave to register as a vender,

Only registered VAT vendors are entitled to clalm input
credits and even non tax ..paylng bodies such as \':lroperly
trusts, pension funds and life offices would be able to
claim a full VAT Input oredlt on property purchases
provided they ere registered vendors.

Where the property Is held in a company And a purchaser
ek~cts to acquire that company, tho purehneer would pay
stamp duty on tho value of the sheres, but not on the
valuiil of any loan account. No transfer duty would be
payal11e nor would the transac1ion attract tho paymrnt of
VA,. unless it was a shareblook company and even then
VAT w,')uld only be payable on the "b/oak" of shares
Nhere they are purchased from a develope,'.

A further \"x consideration Is the requirement that aTC of
25% be paid on any dividend paid by a company or close
corporation. STC Is only paY3ble In the caee of companies
and olose corporations and has em Important
conaequence in that reserves resulting from capital profits
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transfer duty was payable in such transactions. Thus to
the extent that there was any positive difference between
the notional input credit received and the actual transfer
duty paid, the developer was in effect receiving a payment
from the Receiver.

However, since 25 November 1994. the Valu 0: Added Tax
Act No. 89 of 1991 has been amended so that the
purchase price on which the notional input credit is
calculated is limited to the open market value of the
property regardless of whether the transaction is "at arms
longth" or between connected persons, and so that where
transfer duty or stamp duty Is payable, then the input
credlt is limited to the amount l'lf that tax (Rodrigues,
1995).

It Is important Hiat the developer is a registered vendor for
VAT purposes because he will be p,1ylng out VAT for
materials, labour and servlces throughout the
development nroceas and needs to be able to claim back
input oredlts on each of these items to avold absorbing
the VAT expense himself. In fact, most of tho cash flow
through a developer's com,;>anycomprises expenses until
the builCt:ngis sold. The only cash inflows arG likely to be
"dmw~downs" paid In from an Investor or rental lnocme
earned from completed properties.

When the developer comes to seiling the scheme, if he is
a reglstel'ed vendor, he will be required to add VAT to the
selling price unless the development Is 50% let or more. In
which case he would be seiling "a going concern" in terms
of Section 11(1)(e) of the ValLIe-Added Tax Act No. 89 of
1991 and for which VAT is imposed at the zerc rate. No
transfe~duty is payable In this instance.

This section of the VAr Act nas also been amended with
effect from 25 November 1994 and now tile zero rate onl~'
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In terms of eoeuon 17(1) of the Value-Added Tax Act No.
89 of 19R1, tililyVAT payable may be clalmed as an Input
credit as long as the purchaser is a registered vendor for
VA'r purposes.

Although income tax Is payable by meat companies,
section 10(1 )(k)(iA) and section 1" (8) of the Income Tax
Act No. 58 of 1962 determine that those companies
forming part of property unit trusts Are exempt from tax
and that any rental proceeds will be taxed in the hands of
the unltholders once they have been c,'istrihuted to those
unltholders.

As far as tho payment of VAT is concerned, VAT is
payable by the seller of a property to ~he ccmmlsstc-ier
for Inland RevenuE)where the seller Is a registered vendor
and the proPQrtyis sold "c.tn tho course or furtherance of
anyenterpriso carried on by him", Section 7(1)(a) of the
ValueaAdded Tax Act No. 89 of 1991.

.A. developer would be buying the land either from a
r 'gistered vendor or from a non-vendor, If buying land
from a vendor and the property is sold or deemed tn be
sold In the course or furtherance of the veneer's
enterprise, the developer would be required to pay VAT
and would be able to claim an input credit. The vendor
would then pay the VAT over to thE;)Receiver. No transfer
duty would be payable In this Instance.

Previously. where a developer bought land from a non..
vendor or a seller who was a vendor, but where the
property was not sold or deemed to be sold in the course
or furtherance of the vendor's enterprise. the developer
was not required to pay VAT to the seller, but was
nevertheless able to claim a notional Input credit, equal to
the tax fraction (14/114) multiplied by the purchase price,
from the Receiver. Although VAT had not been paid,
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Whilst private companies are preferred, It is also true that
investors will seldom wish to acquire the shares In a
development company from a developer. This is because
the history of the company is not known and can be
extremely difficult to establish. There Is always the risk
that the company may have incurred obligations which
could expose the investor to liabilities and claims he i.ever
imagined existed. Warranties do provide a measure of
protection, but ultimately they only offer the purchaser of a
company recourse against the vendor who may well be a
"man of straw".

The current normal course of action is thus for the
developer to sell the property out of his development
holding company to the investor or into a company owned
hy the lnvestor.

Where VAT Is paid by the purchaser of a property, no
transfer duty Is payable.

This is in terms of section 15 of the Transfer Duty Act No,
40 of 194e which states that:

"No duty shall be payable in respeot of ttlo acquisition
of any properly under Clny transaot/on whioh for
purposes of the Value-Added Tax Aot, 1991, Is a
taxable supply of goods to the person aoquiring such
properly ...", and

Section 1 (xxvi) of \he Value-Added Tax Act No. 89 of
1991 which states that:

" "goods" means corporeal moveable things, fixed
property and any real right in any such thing or fixod
proporty".
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accounting and the Identification of ownership of the
respective parties to the Investment easier.

From the developer's point of view he has to weigh up the
relative merits of holding the development in a company
or close corporation with its effeotive 51.25% tax rate.
(35% marginal rate for companies plus 25% STC on any
dividend paid out which has effectively already been taxed
at the marginal rate). or 54.81% if aile includes the 5%
transitional levy applicable to income over R50 000
earned in the 1994/1995 tax year, against a sale
proprietorship where the marginal personal tax rate of
43% applies.

One of the major advantages of a company is that liability
is limited. Whilst it Is desirable that any expenses incurred
in the course of the development process be deducted
from the profits generatet: D1 the ultimate sale of the
property. the davel'.'!"'''' tVNtld not want to have a separate
eompeny for oaeh development because that would
preclude him from being able to write off the losses of one
scheme against the profits of another. At the same time
he would not want to house too many projects within one
entity $0 that the risk of several projects being brought
down by one big scheme going wrong is minimised.

From a management point of view it Is easier to handle a
property held 1t1 a company by dealing with a board of
directors rather than hkwlng to seek Individual consent
and agreement from each investor with a direct holding in
a property investment as recorded 111 the title deed. This
means that Investors In property also tend to favour the
private company as the holding vehicle of choice. This Is
confirmed by the response to Question No. 5 in the
questionnaire in which 74°/" of the respondents Indicated
that they preferred to hold the land In a private company.
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Assuming that the developer decides to proceed with the
scheme and to purchase the land he would have a deed
of sale drafted by his attorney and at this point would
need to decide how the development transaction should
be s~I'uctured and what vehicle he should utilise to
purchase the land. This decision has Important tax and
VAT Implications especially if the developer wishes to sell
the scheme at some later date.

The first conelderatlon Is whether the developer should
acquire the land personally or through a close corporation,
a limited liability private or public company including a
shareblcck company, or a trust, or through a partnership.

Whilst many residEmtial and leisure developments are
transacted thrclugh shareblock schemes, most retail,
f'ommerclal and Industrial developments of the size under
consideration for the purposes of thl~ study (l.e. R10m
upwards) are held in public or private companies unless
the property is to be owned by a Property Loanstook
Company utilising a shareblcck structure.

The main criteria for choosing betwaen a company and a
close corporation are that close corporations are cheaper
to form and are less expensive to run in that they are not
required to be audited.

However, close corporations have more stringent liquidity
requirements than companies if members wish to rely on
tho limited liability afforded by a close corporation.
Moreover, since members must be natural persons and
no company or other regal persona may purchase the
members' interests, close corporations are not ideal for
"anasalo" purposes. (VanDOI1')ten,1990 : 28)

Companies and close corporations offer independent
legal status and, being free standing entities, make both



Page 19

characteristics which need to be established befcee any
step is taken towards acquiring it. It may be on a steep
slope, the ground underneath may be clay or it may be
granite which could require blasting and expensive
earthworks and foundations, it may be undermined or
dolomitic, there may be underground water on the site
and it may need extra expense for the piping and
provision of services such as water, eleotriclty and
sewerage or for the provision of additional street access.

For the purposes of this stage I will assume that the
developer does not own the land and needs to secure the
right to acquire it before he can proceed with the scheme.

Depending upon how sure he is of raising finance for the
scheme and how certain he Is to find a tenant, the
developer will either attempt to secure an option to
purchase the site or enter directly Into a deed of sale with
the vendor. Alternatively, he may bril1g the owner Qf the
land In as an equity partner In tho venture.

An option to purchase at some future certain date is
usually purchased from the vendor of the property for a
fixed cash price and has the advantage of enabling a
prospective developer to gauge the apeclflc risks
atttlching to that site more accurately without incurring the
major cost of buying the land and paying holding costs
such as Interest on any borrowings, rates, taxes and
maintenance charges etc.

Options are usually structured in such at way that if the
right to purchase has not been exerclsed by the expiry
date the purchaser will forfeit the price paid for the option.
It is not uncommon for the option price to be set off
against the purchase price in the event of the option being
exercised 1'1I1dthe land being purchased.
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From this number he would deduct an estimate of those
operating coste which the owner would bear in order to
arrive at an annual net rental. This number would be
capitalised by using the apprcprlate capitalisation rate
applicable to buildings of that type and quality in that
location.

Once the resultant value of the propeliy is known a
developer would typically make a rough estimation of the
building costs including interest, taxes, local authority
charges and professional fees taking into account the
obvious site conditions and physical dimensions of the
building (e.g. slope of rand, SOil conditions, height of
building, whether excavation Is required for parking, the
number of lifts required and the standard of finishes
appropriate to the type of building envisaged etc.),

After adding on a profit margin for himself (8 number
which would be commensurate with the level of rlsl<to be
experienced as perceived by the developer) he would be
left with a remainderwhich is usually the amount available
for purchasing the land.

2.1.2. Stage 2... Land acquisition

Land identified for development may be anywhere and
ceeurs In many different forms. It may be one large piece
of raw agricultural land or it may be many small sites
which need to be assembled, consolidated and rezoned
for the appropriate use. It may be vacant or have eXisting
improvements SOl')1eof which may be retained and some
of which may need to be demolished. It may have
restrictive conditions of title or servitudes and mineral
rights which mayor may not be removed or altered) it
mls~hthave a national monument or a graveyard situated
upon It whleh might have to be Incorporated into any
proposed development. It will have specific physlcel
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the s te are insufficient for the land use envisaged then
the developer would consider mal<ing an application for
amendment of the town planning scheme, or rezoning.

At this stage the developer would also look at the
surroundinp land use and make sure that it was not in
conflict with his Intended use.

If the probable delay caused by such an application is t'10
long and costly. the developer may cons!der abandoning
the scheme at this point. However. assuming that the
rights rre appropriate, the developer would now calculate
how many storeys his building has to rise given the
coverage factor applicable to the site. again in terms of
the town planning scheme. A Simplistic example VI' this
would be a site of 3 OOOm2 with an FAR of 1 and
coverage of 50%. This indicates that premises of 3 OOOm2
may be erected with a footprint of 1 500m2. Obviously the
building has to be on two levels to comply with the
coverage requirement. After taking the difference between
the gross building area and net lettable area, common
areas. parking. access and landscaping demands on
space into account the developer would then be left with a
total rentable area and total number of rentable parking
bays to work with.

Given the lccation, type i1u:idlng and tenant/a
envisaged. the developer w.... piy rental rates to the
areas of his scheme, These would be rentals that he
hoped to achieve at some tirnb in the future once the
construction of the bulldlr , was complete and once he
had taken into account a potential vacancy factor and the
economic oonditlons likely to be prevailing on completion
of the scheme these figures would give him a gross
annual rental figure which could be expected to be
achieved by the building in its first year of operation.
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Such projects would typically include the development of
hospitals, clinics, schools, municipal, administrative and
legal buildings (police stations, courts and prlsons) as well
as public facilities such as libraries, recreation and
community centres, sports facilities, parks and public
swimming pools. Private sector non-speculative schemes
would include churches, private schools and facilities for
welfare organisations.

The distinguishing characteristio of these developments is
that whilst they are also born out of need, they are not
required to generate a market related return in the form of
annual income beyond the ongoing maintenance or
operating costs. Although in all likelihood the land on
which the faoility is developed will appreciate over time
thereby providing a notional capital return, it is in fact a
notional return because there Is no intention to ever sell
the property thereby enabling the return to be realised.

Once the idea has been formulated, the prospective
developer needs to assess his prospects of being able to
pull the three key threads of any development together.
These are land, finance and tenants, each of which will
be dealt with in separate paragraphs below, Assuming he
believes there is a good chance that he will be able to
secure each of these three I,ey elf,r·\ents his next step
would be to perfcrm a rough feaslbll .•j study.

In most cases this would take the form of a residual land
value calculation which would start with a calculation of
the rentable area Which could be established on the site
earmarked for development.

The rentable area is usually calculated by taking the
footprint of the site and multiplying it by the Floor Area
Ratio (I::'AR) or bulk factor attributed to the site by the
applicable town planning scheme, If the rights attaching to
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If the design is not versatile or flexible enough '10r
aesthetically pleasing, this could have a detriMt:)ntai effec..t
on tbe ability of the owner to let space in the tit.... n~ at a
later stage.

If the developer attempts to extract too much value from
the scheme by squeezing as many lettable square metres
Into the development as the site will allow, the unwieldy
proportions of tl1'3 scheme and its likely flblocl<house"
appearance could make subsequent letting difficult and
consequently prejudice the developer's potential return.

From the point of view of costs, if the quantity surveyor
receives too little Information or makes incorrect
assumptions on building costs, esoalation rates, interest
rates and inflation, his forecast on the costs of the project
may be wrong and this could ha\/e serious financial
implications for the developer.

There is also the risk that some et~Elrnal and unforeseen
economlc event occurs which renders thl3 cost calculatlon
meaningless.

There Is always the fIsk that consent required either from
the local authority, the state or a neighbouring property
owner or other individual who has some rights to the land
making up the site, is not granted and the scheme Is
unable to proceed. Examples of consents required would
be for rezoning, coneolldatlon or cancellation of a
servitude. Appeals to a higher authority, e.g. the
Provincial Townships Board, are both time consuming and
expensive and may render the development unfeasible.
Also, even If the apPQEll is successful there Is always the
risk that the appellant recelvos a lesser or more qualified
right than the one originally required to make the scheme
work.
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feasibility study might be wrong also making the scheme
unworkable,

The developer may secure an option over tho land and
then be unable to find finance to proceed with the scheme
rosulting In his losing the option purchase price.

It may be that the valuation of the land, whether
undertaken by an independent valuer or by tile developer
i'imself, Is incorrect or overestimated and that the
developer pays too much for the land thus eliminating or
reducing any prospect of a profit from development on the
site in the short to medium term.

Any delay in progress with the project due to en oversight
in the devolopor's research with regard to the underlying
land would result In the developer unnecessarily having to
bear the finance charges on any borrowed capital used to
acquire tna land as well as the cost of rates, keeping the
land clear of vegetation and squatters, if vacant, or having
to manage the existing premises on the slto If It already
has lrnprcverne ts upon it.

2.2.3. Risks ..Stago 3... Ooslgn. coat and cenaent

The risk exlstfl that the design prepared Is Inappropriate
for the site or the intended use of the project, or both, and
has to be redone by the same or another firm of
architects. This would have the effect of delaying the
preparation of a marketing brochure or presentation and
consequently with the developer's ability to raise finance
rcr the scheme. This delay would also prevent the
developer from having the project accurately ccsted by
the quantity surveyor who would require plans from t~le
orchitm)t 'for this purpose.
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Another risk would be that the timing of the scheme is
wmng and that the duration of the prolect is too long to
,?atoh an anticipated upswing in the property and rental
cycle. An excessive projeot duration would also allow
ct;.lmpeting schemes to get off the ground thereby
reducing the lettil1g potential of the original project.

The developer rlsl(s any lip-front payment made to
profsaslcnale such as town planners, architects, land
surveyors and market research firms if the scheme fails In
the early stnges.

If the scheme does not work alit, the promoter or
developer could lose credibility with investors depending
on their level of exposure to and Involvement with the
scheme at that stage.

It must be stressed though that when compared with the
rest of the life of the project. the risks are minimal at this
stage.

2.2.2. Risks ..Stago 2" • Lal'ld acquisition

The fundamental risk at tnis stage Is that of acquiring the
site and then dlsooverlng some flaw in the rights attaching
to It C'f In its physical state which would prevent It from
being developed as t~r!glnally envisaged.

Typically this would occur where the site had been
improperly surveyed and the boundarlee incorrectly
marked out or where the title deed was not properly
inspected and the rights of another to the land had been
cverleeked,

'"he site may be Incorrectly measured and the developer's
calculation of lettable space on which he based his rough
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any tenant to sign up. The potential fOI confusion at this
stage of the scheme Is high and a development
agreement needs to be very clear on who bears what
costs, what responsibilities and for how long those
responsibilities exist.

The use of a professlcnsl property manager is
recommended at this stagG to ensure co-ordination
between the various agents br1nging potential tenants to
the schema and to run the necessary credit ebecka on
potential tenants to ensure that money is not wasted on
installing a tenant who defaults on his rental payments
after only a couple of months.

2.1.7. Stago 7.· Managotnontand ownorcIhlp

This Is the final stage of the process where construction of
the project is complete and the building Is handed over to
the owner.

Letting may stili be in progress and there will undoubtedly
be an ongoing list of "snagglng" Items which need to be
attended to by the developer as directed by the owner.
Practi~ally, the only way to ensure performance at this
rtage Is for the owner to hold back a substantial retention
against performance by the developer.

2.2. Risks particular to each stage

2.2.'1. Risks ..St~gc 1... Conc:optlfcasibllity

Ili:tU~lIythe 1'11ajol' risl< is that the miglnGI concept does not
work out end the area In which the development Is
situated does not upgrade as planned or the buelnesses
which the devclopar has in mind as potential tenants me
no longer attracted to tho locatlen.
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search for an appropriate tenant should begin immediately
the scheme is conceived although it is often only
practically possible to secure a tenant once the project
has reached a stage at which the developer is sufficiently
able to demonstrate to the potential tenant what It will be
receiving in return for the rental asked,

Letting the premises offered in the building Is crucial to the
success of the project for it Is the tenant which generates
the cash flow which should provide the investor with a
return on its capital outlay and which in turn will hopefully
induce it to fund the development in the first plat unless
of course the building is to be occupied by the purchaser
for its own use.

By this stage the developer or investor should have an
accurate figure, based on research in the field, for the
market rental levels (In Rands per square metre) for the
so.t of premises offered in that specific location as well as
a budget indicating, with reascnable accuracy, what the
operating costs of the building will be.

One tenant lTIayoccupy the entire building or there may
be several smaller tenants each of whom would require
partitioning and separate fitting out contracts. An
installation allowance would have to have been budgeted
for In the cost of the contract and the fitting out process
would have to be managed either by the developer or
investor to ensLIre that no budget overruns were incurred
without some agraament with the tenant es to who will
bear tr1a ccst.

G\~nerally It Is preferable for the investor to use his own
lease form, with which he Is familiar, when tenants lire
signed up for the building. This Is in order to prevent rightG
being given away by a developer over anxious about his
"bottom-line" 0; rental guarantee and desperate to induce
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Other Important aspects of the construction stage which a
developer or investor should be aware of from a risk
perspective are the possible limitations to the risk of the
builder failing to perform by means of preventative
measures such as performance guarantees and
development retentions.

Performance guarantees are generally issued by insurers
or banks and usually vary between 10% and 12.5% of the
value of the building contract. Such guarantees. are
usually released on "praotioal oompletion" of the contract.
(da Silva. 1990 and schlcss, '1995)

Building retentions on the other hand are payments
withheld from the contractcrs according to 8 pre-agreed
formula In the contract document and released to the
contractor during the course of the contract on completion
of defined stages of building work within time and
according to the standard and speCificationsagreed.

Both of these measures arE')"lei~eptedrisk manaqement
techniques usually Incorporated into the building contract.

It Is also at this stage that a developer may consider hiring
tho services of a project manager to ensure the effective
cc-erdlnatlon of all tho participants In the construction
process. Usually this Is the arohlteet's responsibility and If
a full brief has been given. and p~ld for, would include this
servlce.

As mentloned above, after land and finance, the to ,ant to
whom space in the scheme will be let Is tile third essentlsl
ingrediont in conducting a successful property
developmllnt projoct . Indeed, if the entlw project was not
initiated by a tenant requiring suitable premises, the
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Previously the contractor who was liable for the risks
inherent In the building process was obliged to insure
against those risks and was bound, In terms of the
contract, to show proof in writing, from the insurer to the
architect, that the required cover had been effected.

Now, the contractor is still responsible for those risks, but
has the option of negotiating with the employer to decide
who will take out the works risk insurance. In addition, the
JBCC contract Imposes a limit on the extent of the
contractor's liability, namely the extent of the insurance
cover which the employer is prepared to pay for. Any risk
falling outside that covel' is for the employer's account.

The JBCC contract alsr:)provides for the employment of
three categories of sub-ccnfraetors. These are: (i)
nominated sub..contractors f'''''lrwhom the employer bears
the risk of performance, (iiJ selooted sub-contractors (the
contractor has a say In the selection of this category of
sub-contractor and consequently bears the risk of
performance" and flrially (III) non-nominated sub-
contractors for whom the contractor bears the risk of
performance.

In addition to the customary allocation of risk through the
agency of tha JBCC contract as described above, it bears
mention that a new trend is emerging In ccnstructlon
contracts. This is the appearance of management
centraetcrs who eftectlvely assume the role of employer,
enter Into construction contracts with the varlcus building
contractors and sub-contractors and, for a consideration,
assume all the risks which would typically have been
borne by the developer, excluding the risks of raising
finance for the project, procurement of a purchaser for the
scheme, and letting.
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management than of assuming the more traditional
development risks.

One of the advantages of 'in-nouee" development to the
Institutional investor, apart from the potentially enhanced
return, is the fact that it has far greater control over the
design, quality of construction and letting and
management of the property than it would have if dealing
with a developer with a rental guarantee in place and who
was trying to cut costs at every turn either to minimise
losses, if the building was not letting well, or maximise
profits where the letting had proceeded as anticipated,

2.1.5. Stago 6... conatructlcn

The construction phase involves the employment of a
building contractor by the developer. This legal
relationship is regulated by means of a building contract.
A generally accepted building contract which is widely
used in South Africa todqy is the Jolnf Building Contracts
Committee (\18CO) contract which was drawn up by the
Association of South African Quantity Surveyors, Building
Industries Federation South Africa (BIFSA). Institute of
South African Architects, South African Association of
Consulting Engineers, South African Property Owners
Association (SAPOA) and SpAcialist Engineering
Contractors Committee.

This contract was drafted in 199'( and one of the major
changes over previous similar contracts is in the field of
the contractor's liability for "works fisk" (l.e, risk of Injury to
persons Including wcrkme-: and third parties or uo.nage to
property either comprising the contract WOI KS or belonging
to third parties by accident or arising out of fault,
negligence, failure of structures, or due to losses or
damage caused by Insurable perlls). (Strohmeier, 1992)
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made to the developer (l.e. the return to the investor
during the constructlon phase of the scheme is capitalised
into the overall cost of the investment).

Having decided what form of end..financing is appropriate
and likely to be obtained, the developer would probably
need to obtain short term financil,g from a bank or
property financing institution to enable him to proceed with
the acquisition of the site, make interim payments to
professionals and to continue wit'" the marketing of the
project .:.e. approach investors, .,resent the scheme and
negotiate his involvement with them).

The short term financing would be in the form of a loan
secured by the underlying property and it would be
unusual for the lender to voluntarily take any equity in the
scheme. Only in the event of the scheme failing or the
devs'oper becoming insolvent would the lender have to
foreclose on the property and become an equity investor
in the project by default.

The dlstlnctlen between the various levels of financing Is
often blurred with Institutional investors providing both
long and short term finance as they become more
sophisticated.

In many lnstances Institutions have realised that. given
the availability of skills whleh they can hire and offt;)r "in..
house", they no longer require the developer to take the
risk In the project and often prefer to assume the role of
developer with Its rlsks and consequent profits provided
that the development is successful.

Obviously in the eaee of an Institutional developer one of
the major risks, that of securing finance, is eliminated. In
this situation the developer'S role is more one of
Identifying development opportunities and project
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a headlease over the entire premises or at least for the
unlet space.

Where a long term investor such as a pension fund, life
office or listed propertyvehicle is Involved in the scheme it
would usually be as an equity investor who would allow
the developer to draw down funds to finance the
development at various stages in the planning and
construction process against proof that work had been
completed.

If prudent, the investor would retain the services of a
"watchlng brief" quantity surveyor or architect to ensure
that the building plans and speoificatlons had been
adhered to before maldng any payment. This would be
especially appropriate where payment is to be made
against progress certificates signed by an architect
employedby the developer. 'a

Just as a lending bank would expect to earn Interest on
any money dl~lblJrsedto a borrower, so too do institutional
Investors In property expect to earn a return on funds
drawn down by a developer before the building is
completed, If't and generating a return in the form of a
rental cash inflow.

Institutional Investors achieve this return by applying a
notional required rate of return, usually closer to the return
or yield the Investor would expect to earn from the
property investment Itself than to current money market
rates, to tho funds drawn down. 'This rate is confirmed by
the answer to Question 33 in the questionnaire In which
68% of tile respondents indicated that they used a
property related return.

The Investor would then deduct the total amount of
notional Interest from the overall development payments
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2.1.4. Stage 4.• Financing

By this stage the developer will have prepared a
marketing brochure and presentation which will contain a
written document outlining the concept, locational maps,
demographic survey data, drawings, plans, a detailed
feasibility study incll .Ing cost calculations, rental research
and a tenancy schedule with letters of intent from
proposed tenants, if any.

The oeveloper will then need to decide whether he wishes
to arrange long term debt finance for the scheme so that
he can remain owner for an Indefinite period to enable him
to sell the building when it is full of tenants thereby
optimising his timing in the property cycle and achieving
the maximum possible return, or whether he needs to find
an investor to sell the scheme all to at the earliest
opportunity whilst stili securing his role, and consequently
profit, as the developer,

Selling the scheme on In the early stages means that the
risk of finding tenants and tnerefore of securing the cash
flow which will provide the return on the purchase price
paid, is limited for the developer by Its transfer to the
purchaser. Investors are normally fully aware that they are
assuming this risk and will usually demand a lower price
or higher yield as compensation for this risk,

Investors may also ask for some form of rental guarantee
to secure their return for a period. l~lrloaHy they would
first make sure that there was enough profit in the scheme
for the developer to cover such a guaratltee and evan
then they would probably make it a term of the
development agreement that those funds be !leld in trust
Llntil the period of the guarantee had expired.
AlternatlveV, they m,:ayrequire the developer to enter into
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enter Into 2 retroactive agreement assuming additional
liability for work already done and over which he has had
no actual supervlslon or control.

This stage would also see the employment of a number of
other professionals. The first of these is the quantity
surveyor who would prepare a bill of quantities and an
accurate cost calculation running out for the full
anticipated construcH"n period. The quantity surveyor's
calculations would also include the payment of i1terest on
the funds drawn down from either the interim financier or
the ultimate investor depending on the structure of the
scheme.

The services off a land surveyor are required to site the
building, to peg out the precise boundaries of the site and
to identify any pipe line, or sewerage access servitudes,
building lines and other possible physical constraints to
the proposed use for the site.

Structural, mechanical and electrical engineers wou.d be
required depending upon the compll!:xity of the building
and other specialists such as project managers, town
planners, landscape architects, traffic and noise control
experts may be retained at this stage.

The town planner Is responsible for ensurt 19 that all the
applicable town planning requlatlone are complied with
and that permissions are obtained to enable the developer
to proceed with a scheme having all the necessary rights
for the use intended. Any application for permission for
rezoning, consent lise, consolidation, relaxation of
building lines, cancellation of servitudes, the laying of
water and sewer..1ge pipelines or the deviation of
overhead power line cables would usuall~' be commenced
at this stage.
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is only binding between the parties and It is
ultimately the client who Is respons'ble for paying his
own attorney.

The "essentia/" clauses to the agret~ment are listed below both by
clause number and ht:~adillg. "/Essentfa/" clauses are those without
which the transaction would have no form and the intention that the
specific agreement between the parties be recorded to avoid
ambiguity and potentlal financial loss would not be fulfilled. The
content of these clauses will be discussed in the following
pNagraph entitled - 3.2. An evaluation of tho risks mana god by
a aamplo development agreoment.

1.1. Definitions
1.5.
2.
3.
4.
5.
6.
7.
8.
9.
10.
1'1.

Measurement
Conditions precedent
The development
The professional team
Security by the d Neloper
Design documents snd devlatlcn procedure
Total developrnent costs
ApPOintment of letting agent
Guarantee by developer
The initial return
Tenant installations

c

12. Inspection rights
13. Indemnity
15. t\.fec:t list
16. Commission
18. Insurance
19. Risk and hMding over
24. Developer no agent
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Para. '17.

Para. 20.

Para. 21.

Para. 22.

Para. 23.

Para. 2:5.
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"his the arbitration clause is found in many
agreements and simply serves to set out a
procedure intended tv be quleker than the Supreme
Court procedure whilst allowing oonfldentiality and a
choice of arbitrator. It Is not nee..~a6arily a cheaper
procedure.

Confidentiality applies to this agreement as much as
it does to many other agr(~ement5,The intention is to
prevent competitors ElsWlblishing the terms of tho
agreement and approaching the in lestor with a
better offer.

The restraint on cession is important in c1evelopment
agreements and serves to ensure that each of the
partles knows whom it Is dealing with whilst t}'le
contract is alive.

The domlcilium clause is found In just about every
written contract and indicates the contact addresses
of the parties to tho contract for the service of logal
documents.

The default nnct cal1Cell~tion clause Is procodural
and ensures that the parties give each other an
opportunity to roctify any default before proceeding
with cancellation and any claim for damages.

The whole agreement elauee ensures that the
signed document is the final statement of the terms
of the \ransMtion and can t5nly be varied In writing
with agreemont by all slgnatclries.

Most 6grl• omenta contain a clause Indicating who is
reapenslble for paying the attorneys fees and other
coots tlnd the development agreement Is 1'10
excepilen. One should boar In mind that this elause
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Chapter 3.
Huw effective are existing p1roperty development
agreements'l ..An examination of a typical existing
development agreement.

~l.1. Distinctionbof.woon IIstandurd" clauses, and the "essantlal"
clauses tippropriato to tho allocatIon of risk In tho proporty
development process

An example of a typical property development agreement Is
contained in Appendix 1, to this report, All references to clauses in
the following paragraphs are to clauses contained in "Appendix 1,",

"Standard olauses" are those which are necessary for the proper
functioning of the transaction and for effective implementation of all
tile terms contained in the agreement, but which are not
necessarily unique or specific to the particular transaction beit1g
rogulalted by the agreement.

The following are "standard" clauses in the agreement under
review:

Para. ;'.2. This clause indicates that the headings are used for
convenience only and should not be used for
Interpretation.

,t:Jara. 1.3. States that any reference to an enactment Is to that
enactmant as at the date of signature of the
ogreoment.

Para. 1.4. cennrms that if any provlstcn in the "definition"
seetlen is a substantive provision, It is as effeotive as
any other substantive provision in tho agreement

Para. 1.0. statos that references to "writing" include telox and
tolefacslmile
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project, he runs the risk of experiencing a diminished
return through poor letting.

2.2.1. Risks· Stago 7... Managomont and ownership

A major risk at the stage after completion is non..lnsuranee
of the building after the contract works insurance has
expir!!ld,

The risks of ncn-compllance with local authority
ragulatic:ms In respect of firs, water and electricity supply
and safety should also be eens'derad.

It is at this stage that ~l1erisk of recovery of (lny payment
for work Mt properly completed or for defective work by
the devolopGlr is hlghes \ for it Is only now that cartain
latent defects in the bulldin:js of the scheme will
materialise and b discovered by the tenants or building
manager and by this time the developer and building
contractor will have moved off the site and be busy with
their next projects.

As will bo seen in the following chapter where the effQotivenGsst'f a
typical development agreement Is examined, many of the risks
detailed above may be managed by applying forethought and
negotltltil19 and drafting a development agreement.
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2.2.6. Risks· Stago 6... Letting

At this stage the rlsks are that letting does not occur as
antiolpated both as to speed and as to the expected levels
of rental aChieved.

The creditworthiness of 4~nants may be a problem
especially where there is a rental guarantee in place ana
funds are released on the strength of a lease whioh lasts
only for a short While before the tenant absconds or
otherwise breaches the terms of the lease.

Some structurod leaees pose a similar problem In that all
the risk in the lease is "loaded" towards the end of the
term of the lease and the tenant's financial health at that
stage is an unknown particularly at time of signing of the
lease.

Investors need to be vigilant with regard to the quality of
the tenants a developer signs up in order to procure Its
release from the financial and other obligations created by
the existence of a rental guarantee or headlecse.

A greater numeer of smaller tenants rather than fewer
larger ones Imposes an additional rnananoment
responslblHty (with greater cost Implications) on the
investor after the building has been handed over. c.

Installation and lear~lng commission allowancea have
been dlscuesed In the paragraph dealing with financial
risks above, but they also find application t~tthe leasing
stage.

If the facilitioo offered by the proJoc.~In terms of lett(lbls
area, eonflgLJraticl:'l, availability of parking, aesthetic
appoarance, landscaping and access are not what the
tnvostor thc)ught he was to rece-Ive when he bought the
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be properly taken out and that the premiums be paid
r~lgularly bearlnr ,,,ld the potential losses and claims
for damages whloh might arise should this not be done.

The second category Is of risks which are not easily, if at
all insurable and which need to be managed away as part
of the development process. Examples of these risks are
the risks of delay due to weather or labour actlon, the risk
of building in the wrong area, In the wrong place on the
site, using ncn..specified materials and of poor quality
workmanship. Other risks are a shortage of materials or
theft of materials off site or the late delivery of materials.

An untoresesn escalation In the cost of labour, materials
and other building costs may cause the developer's calling
cost to be exceeded during the project. A well drafted
development agreement would make sure tile respective
parties were aware of who bears this particular rlsk,

There Is the risk of a structural or other defect arising In
the scheme where the developer gave an Incomplete brief
to a professlene! e.g. the architect. consequently leaving
the investor with no claim against the architect for
performance or dum(:lges. r It only with a personal claim
against the developer who 4ulte likely to have no assets
in the eompany he uses to ccntraot with the investor.

Late or ncn-completlon of work by sub-contractora Is a
risk experienct~d during the construction phase and for
which responsibility must be clearly allocated.

Insolvency of the main contractor is an additional risk
whloh would negl~tively impact on both the developer and
tho lnvester,
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An additional risk arises where the project Is a large one
with a value of say several hundred millio'1s of rand3 and
where a consortium of Investors is established to share
the costs of and ownership of the scheme. There are
various dynamtee to the relationships between the
members of the consortium! such as different weightings
of share holding and consequently power to ensure a
particular course of action at shareholder's development
progress meetings, differing accoun1ingmethods between
shareholders, different Ideas about what professionals
and contractors should be employed, differing Ideas about
the location of tenants within the scheme, of rental levels,
of rental guarantee reconciliations, of the particular
property manager to be employed and the allocation of
respon~lbilities to and level and method of remuneration
of tho property manager, All of these risks entail an
element of timing or delay In Implemanting part of the
ongoing property development and management process
as well as an element of fmanclal loss arising out of r., ..

disagreement 01' delay.

o

Finally there is a further risk inVOlved in recovering the
notional interest calculated on disbursements made to a
developer. This calculation must be made and double
checked by the investor befor~ making any finul payment
to the developer. Once money has boen paid over to a
developer It Is tho experience of tho writer that it Is almost
lmpost'.lble to recover such funds If an error has been
made in celeulatlon.

2.2.6. Risks ..Stago 5... Constl'uctlon

There are two oategories of construction risk which
operators In the property development industry should be
aware nf. Tho firot Is "works risk" as described on page 32
above. With regard to this first category of insumble rir\l.
there Is a requirement that the necessary insurance cover
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agreement envisaged, the investor will lose out. On the
other hand if it has more, then he gains. A typical
precaution would be to Include an adjustment mechanism
In the development agreement and to have the building
finally measured physically, on site, once it has been
handed over to the investor and before calculating the
final price.

There is risk In bearing the cost of reotifying structural
defects which may only materialise after the building has
been handed over.

Where there is a rental guarantee in nlace there is a risk
In tha nature of the accounting methods used to
determlne when the agreed level of return has been
reached to extinguish the guarantee. (I.e. what is tile
distinction between capital and locomo expenditure when
calculating net income?). Allied to this point is another
flnan,';ialrisk in that the payment of <'peratlng costs needs
to be speoified as forming part of the determination of the
net lncome fer purposes of reconciling the rental
guarantee caleulatlon. If It Is not and the gross Income Is
used, the required rate of return necessary to release the
developer from his rental obligations will be reached
before the Investor antir.ipated that It should.

There Is the risk that th0 actual operating coste are hlgtler
than those budgeted (;tndthat the scheme does not show
the requIred return once It Is hl,ncled over.

If the Investol' Is not a registered vendor fOI' VAT
purposes, there Is a risk that It will not be able to recover
any VAT Input credits due on the money paid over to the
developer or for operating expenses made in respect of
the project.



Page 43

From the investor's perspective there needs to be clear
agreement as to who owns any retentions, specifically in
the event of an insolvency, otherwise the money will be
deemed to form part of the insolvent estate of the
developer and the Investor will simply be a concurrent
creditor without recourse to the retention fund to remedy
any defects in the works.

Other risks are of overpayment to the developer where
work which should have been done has not yet been
completed, the risk that the money paid over to the
developer as a propress payment for work done, including
the work of the sub-contractors, Is not distributed fairly
and timeously to those sub-contractcra and the risk that
the developer takes money from one job and uses It for
other applications in his buelness leading to an Inability to
complete or make satisfactory progress with the job for
which the payment was made.

Where there is a fixed price calculated to be paid for the
development by the Investor to the developer and the
finished product includes a fully tenanted building, there Is
a risk In the calculation of the allowances required for
tenant Installations, which may only be completed several
years after the building is handed over by the developer
and after building costs have run up far In excess of the
amount (plus Interest) retained for the purpose from the
total payment to the developer. The same concerns apply
to the calculation of any commission due to estate agents
responsible for negotiating leases with tenants for the
building.

'I

There Ig a major risk to the investor In the measurement of
the building since the purchase price he is paying is
usually calclIlated accorcllnQ to the number of rentable
square moues and the number of parking bays the
finished building will centaln. If It has less than the
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The dilemma for the investor is that on the one hand, if
the money is paid over to the developer it could just
disappear into some other job, but on the other hand if the
investor disburses the money dlt .otly on materials or to
pay a sub-contractor or whatever, it is not tax deductible
in the hands of the developer unless the transaction is
structured on the basis that the investor is merely paying
the other parties for and on behalf of the developer.

Finally there is a risk to the developer that his financier
may run out of money before full payment for the project
has been made. If it Is a large, highly speculative or very
specific Us~\ project, the developer may experience
substantial difficulty, delay and losses whilst attempting to
re-finance the project. It is conceivable that he may be
unable to proceedwith the sC';,emeat all and then be left
only with a personal clair.. for damages against his
Investor whilst facing numerous claims from his own
creditors.

The financier would b, equally concerned with the
financial aoundness of the developer'Sbusiness since an
InsolvenGIwould cause immense practical difficulties with
the scheme and depending on the amount of retci qt.ion
held by the Investor and the nature of the development
contract signed could cause financial losses aswell.

When conditions precedent are Incorporated Into any
agreement with the developer, the investor needs to be
careful to ensure that those conditions precedent are
walved or fulfilled before proceeding with the project tor
there Is the danger that In the event of the insolvency of
the developer, where the conditions preced~nt have not
been complied with or waived, that tile developer or its
liquidator or other creditor will regard tho connect as void
thereby leiwlng tho investor with only a claim for
unjustified enrichment against the developer.
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There is the risk that a builder may exercise a lien over
the building in the event that he ir, not paid by the
developer or Investor depending on which party he
contracted with.

Where work has not been completed aocordlng to the
contract, but the employer has benefited from the builder's
work and materials, then the employer has been unjustly
enriched at the expense of the builder and must
recompense the builder to the extent that hn did benefit
frem his work.

In the event that the contractor's work is lncomplete or
defective, he may claim payment of the contract price less
the damages suffered by the employer in having the
defective we. ~f remedied or the incomplete work
completed.

However, where the ccnnact stipulates that there will be
no payment unless the work Is completed, payment may
legltlmate.lly be withheld until cornpletlon. Equally, where
the builder abr, ~ono the job before completion or wHfully
departs from the terms of the contract and, for example,
uses inferior materials so that the owner justifiably refuses
to accept the work and consequently receives no benefit,
the builder has no claim against his employer for payment
of the work done. (Gibson, 1977)

There is a risk to the developer from a tax perspectlve If
any derelopment retention funds are held In the investor's
name. If any development expenditure is made from these
funds by the irwestor, they may not be deductible as
expenses against the rest of the developer's business.
However, payment to the developer by the investor may
prove to be a problem for the lnvaetor especially where
there hss been til problem with the developer's
performance on the project.
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2.2.4. Risks ~Stage 4. - Financing

A great deal of the risk in property development i~
financial and for the purposes of this report it will be
examined primarily from the perspeonve of the developer
Glnd the investor although clearly 1.111 of the other
participants are also exposed to some degree of financial
risk.

The obvious financial risk is that the developer is unable
to convince anyone to finance his scheme at all which will
kill it. "he next degree of risk occurs where the developer
is able to arrange finance, but on such onerous terms that
there Is very little benefit left to him by proceeding with the
project, If times are tough and there Is very little work
around, he may still accept financing of this nature in
order to keep his business operating. Onerous terms
would Include retentions, performance guarantees, rental
guarantees, headleases, high interest rates and the like.

There Is a risk that, once the finance has been arranged,
the "clraw·down" procedure with the Investor Is so
cumbersome or difficult that the developer's cash Inflows
become erratic and he is unable tel meet his commitments
with regard to building contractors, materlale suppliers and
providers of services etc. This will make these operators
circumspect in their dealings with tile developer ta,1dmay
prejudice the smooth progression of the project.

The developer's cash Inflows could also be negatively
affected by any non-perforrnence of contractors for
whatever reason. If work Is not completed to the
satisfaction of the investor and its profeestona' advisers,
money In the form of progress payments will not be
forthcoming until the work is completed satit,factorlly.
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Securit" by the developer

This claese repreoonts a straightforward transfer of
risk for any non or late performance by the
development team from the investor to the.
developer. It also ensures that any financial losses
which might be suffered by the investor are
minimised by the flow of performance guarantee.
retention and insurance payout funds directly and
immediately on receipt by the developer to the
investor.

The security involves a cession of the following
rights initially enjoyed by tho developer:

• performanoe guarantees,

• the right to retain or receive penalties for late
completion,

• benefits pFJid!,Jutby the developer's Insurers,

II any funds rotained by the dev(:)/operagainst tIle
main oontraotor, sub-contractors or tile
professional team.

A further important measure to ensure that any claim
agaH1st and consequently risk to tht; Investor is
mmlmlsed, Is the requirement that all builders' liens
be waived by builders. contractors and sub ..
contractors.

Das/gn documents and dov/alion proctJdLlro

This clause requires the developer to prod Lice Initial
and final building documents as specified by tile
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In terms of the. sample agreement, the developer
warrants that all persons, particularly professional
persons, appointed to be engaged with the
development shall be duly qualified for what they are
appolnted to do and more Importantly para. 4.5. of
that agreement categorically states that no member
of the prcfeaslonal team, contractor, eub-contractcr,
agent or employee of the developer will be or will be
deemed to be a nominat(:Jd sub-contractor of the
eompony (i.e. of the lnvesror) and that there will be
no ''privity of contract" betwe'.1n the company and
those persons.

No ''privity of contract" means that there is no legal
contractual reletlonsrfip between members of the
profosslonal team, contr~\ctors or sub·contractors
and the company. Thlo Is an important provision
from the investor's point of view since it only wants to
have to deal with ana claim in the event of defective
or non-perferrnance by tne developer, If this clause
was not. Included, the investor would run tho risk of
becoming ~mbroiled In lego' wrangles b(-)tweenitself,
the developer and a myriad of sub-ccnnaetcrs.

Whlll:!t there Is no fDrmal contractual relationship
between the parnes as outlined above, para. 4.3.
dces require the ogreemlDnt of tile developer to
ensure that oven though the" architect is employed by
the developer, that the architect confirms In writing
thmt he does act for the company throughout th~)
development process and that the company/investor
should be entitlod to consult with him freely at all
times.
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In practlce, issues of this nature would be negotiated
between the developer and investor as and when
they arose and in my experience investors are
generally fairly flexible as long as the original
appearance and quality of the development is not
compromised.

Para. 3.3.15. This clause is extremely Important to the investor
and deals with the remedying of a variety of defects
which mCiVappear In the fmlshed product. Defects
are a significant risk and depending on the size of
the scheme can run to millions Of rands worth of
rectification work.

Detects covered are those patent defects which may
appear during the 90 day maintenance period, water
leakages Which may matcrlanse during the 12
months after the first heavy rainfall occurring after
the completion date and finally latent or structural
defects whloh occur or become evident at any time
within a period of 3 years after the cempletlon date.

Para. 4. Tile profess(onal team

Approvul of the nominated team and thQ condition
that any ohanges be agreed by both the developer
and the company ensures that tho team Is
objeotively selected and that there is minimal bias
towards either party in cruclal decisions such as
whether to extel1d tho ccnetruoncn period and when
tho final completion certificate should be signed. By
the same token, the developer IS obliged to disclose
all details of appointments, terminations and
replacements of persons whoso services are
employed by tho developel'.
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Para. 3.3.13. That he will enter into the specified building contract
(a copy of which would be appended to the
development agreement) with an agreed building
contractor and ensure that a retention, in money, of
not less than 5% e"fthe building contract price Is held
as security for the obligations of the builder in terms
of the building contract. !t wOIJld be prudent for the
Investor to Insist that this retention money be placed
In a trust account ever which it has some control and
whioh will be released on the advice of the
developer, as confirmed by the Investor's own
professional team, that the bLliiding work has been
completed satisfactorily.

Para. :'l.3.14. That he WI:! ensure that the development occurs, the
grounds are taneaenped, design documents and
specifications of materials are substantially complied
with, that a standarrt of workmanship and finishes Is
rnalntalned as specified or, where the design
documents fall short, in Accordance with the
standard of Similar buildings of a Similar quality and
in the same location.

Whilst this clause offers protection to the Investor
and ellows him to Insist on receiving the quality
product he was advIsed he W:lS purchasing when the
samples of materials and finishes were first
presented to hlm, It also c~ffordsthe developer some
leeway In the event that he experiences a shortage
In supply of a particular material or a significant
delay In the delivery of a specifio Item, say roofing
tiles, which might delay the progress of the entire.
scheme. A~ long as the materials to be used
"substantially" comply with th® specification then the
deveioper is not at risk.
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Para. 3.3.B. That he will make provision for support of walls,
buildings and roads etc. on adjoining sites and take
all reasonable measures to prevent any avoidable
nuisance in or on the land and which may affect
owners, tenants or occupiers of adjoining property,

Para.3. 3. 9. That he will ensure that necessr..ry soli Investigations
are undertaken and that the foundations are laid in
accordance with the engineer's specifications.

Para.3.3.1(' That he will ensure that tho development Is in
accordance with the township conditions of the land.

Para. 3.3.11. That he will ensure completion by the Intended
completion date with the proviso that if construction
1$ delayed by a reason beyond the control of the
developer which was not foreseen at the time of
signing of the development agreement and is
considered sufficient by the architect, then the
architect may certify a fair and reasonable extension
of time for the completion o~ the buildings.

This clause Is included for the benefit of the
developer who might otherwise have had to bear the
risks of not being able to complete the scheme within
the allotted time.

Para. 3.3.12. That he will procure that the contractor and sub-
contractors agree wIth and comply w\th the terms of
this agreement.

This is a logical place for this risk to be posltlcned for
although a copy of the building contract Is appended
to the development agreement and will have been
vetted by tho investor, the developer will be the party
who negotiates the main building contract and the
terms of the aub-contracts.
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where the developer Is experiencing cash flow
difficulties he will use the ",,:tJgress payments from
the investor to fund some other more pressing need
In his business. Although the Investor has a measure
of protection In that he may attend the development
site progress meetings, as i~, evident from the next
clause, to my mind it would be better to include a
term in the development agreement authorising the
lnvector to make payments directly to contractors
should the need arise. It Is then up to the investor to
determine from the contractors the moment. a
payment is not made and the investor's potentlal lcss
may then be limited to one progress payrner«,

Para. 3.3.5. That he will allow the Investor or his representative
tJ attend development site meetings and any other
meetings with consultants,

{'ora. 3.3.6. That he w;U procure approval of the design
documents, consents, town planning and ;c:oning
provisions required for the construction of the
buildlnge, One would expect the major rights
applicable to the site to be known arid sranted by
this stage so that there were no unnecessary delays
in the process from the commencement date,
However, this clause puts tho risk for any rights not
achieved squarely at the door of the developer which
Is where It should be If he has warranted that the site
has certain rlgh~,sattaching to It.

Para. 3.3. '1. That he will pay all fees and charges in connection
with the submission and approval of plans for the
development or for the provision of public lHility
services (e,g, water, electricity, seworage and
telephone connections), Also to p"ly any
development contribution or "betterment" due to the
local authority.
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Para. 3. The development

This clause is the very "essence" of the contracr:nd
sets out exactly what the developer and the investor
expect from each other" It Is the main "give and take"
area of the contract and the relative positions of
strength that the respective parties occupy during
the negotiation process wili determine the nature of
this clause.

The clause deals with the following Issues:

Para. 3.1. What is to be built.

Para. 3.2. The requirement that the developer employs
consultants, contractors C:'1d sub-contractors to
enable him to complete the project timeously.

Para. 3.3. Obligations of the developer:

Para. 3.3.1. That he will commence on the commencement date.

Para. 3.3.2. That he will supervise the consultants appointed.

Pt./s. 3.3.3. That he will effect t:,e necessary Insurances which
will be at least those required in terms of para. 18. of
the agreement. This clause Is for tile protection and
good of h1th the developer and the Investor.

Para. 3.3.4. That he wlll supervise and co-ordinate payments to
consultants and contractors against construction
progress certificates, specifloally ensuring that no
payments are made in advance and that the normal
retentions are effected.

This Is another area where enormous problems Clan
be encountered In development projects. Often
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agree on a realistic monthly rate per square metre
for operating costs, there is an automatic confflot of
interests between them ove,' the appointment of
maintenance contractors for the property. The
developer will be seeking to minimise costs by hiring
the least expensive cleaning, gardening and security
staff whilst the investor will be endeavouring to keep
Its tenants happy in occupation of their premises in
the building by providing them with a reasonable
service for the rental and operating cost
contributions they pay over each month. In addition,
there -;re the problems of the rate of escalation of
the operating costs over the guarantee period and
the liability for any sudden unforeseen maintenance
costs.

Would those be for the expense of the developer or
the Investor? Who will bear the risk? There Is no
absolute answer to this question so the issue must
be resolved, agreed upon and documented in the
development agreement before embarking upon the
scheme.

Conditions Preoedent

Conditions precedent are those conditions which
must be met for the agreement to remain In force
and existence. Their inclusion is primarily for the
protection of the Investor who needs to know that his
ownership of the land Is secure, that the land is
correctly zoned for the intended use and that all the
requisite consents and permissions have been
granted by the local authority before proceeding with
the scheme ar1 before making any major payments.
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the project architect's inspection prior to his issuing
the "final completion certifioate".

Para. 1.1.15. The "final measurement" definition should be read
with Para 1.5. which states that all measurements of
the buildings are on the BOMAI (Building OWners
and Managers Association International) standard.
Two aspects of risk management are offered by this
definition. The first Is that the architect (specifically
the protesslonat who prepared the actual plans and
1anaged the construction off them) must certify the
total rentable space and the number of parking bays.
Secondly, the system of measurement 's specified.
There are several different standards of
measurement (e.g. American Natlonnl Standard,
BOMAI. and the SAPOA (South African Property
Owners Association) methods). It is not that
Important which standard is selected other than from
the point of view of ease of use and generally being
understood, but rather vital that a stanrtard Is agreed
upon to ensure certainty.

Para. 1.1.17. The definition of "initial return" should be read
together with Para. 1.1.22. which defines "net
rontal" because the Initial return Is the area
deterrnlned by the final measurement multiplied by
tile net rentals applicable to the various categories of
rentable area.

These two clauses need to be carefully considered
in that the definition of initial return does not take the
payment of the operat!ng costs (e.g. Insurance,
rates, water, electriCity, security, cleaning, garde:ning
and refuse removal) into account.

This presents a minefield of potential problems in
that even assuming that the developer and investor
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every day that passes from this date where the
building is not fully let the developer will lose money.

"(he developer is very aware of this date and the
investor should be alert to the risk that the developer
will do everything in his power to postpone the
"completion date" where he is battling to find tenants
for the building especially where the notional interest
payable on the drawdown amounts is less than the
~Imvunt the developer is losing in terms of the rental
guarantee.

An additional reason for the importance of the
"completion date" is that it signals the start of the 90
day maintenance period during which the developer
bears responsibility for the rectification of patent
defects In terms of the J8CC contract (June 1991
edition). It also marks the start of the three year
latent or strud:ural defect liability period and the
water leakage liability period of '12 months from the
date of the first heavy rainfall after the "completion
date". Once these periods have lapsed, the risk and
responsibility for rectification :>fany structural defects
or water leakage and of any consequent damage
suffered, reverts to the owner.

Par«; 1.1.14. The "final completion certificate" Is an area of
potential risk to the investor in that once this
certificate has been Issued by the architect any
claims against the developer for rectification of
problems will have to be made in terms of the normal
protection offered under the common law relating to
latent defects. Claims through this process are much
harder to Implement than those secured by the
withholding of a retention. It Is thus in the Investor's
interests to employ an independent professional
(e.g. architect or quantity surveyor) to double check
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way out of the deviation from the terms of the
contract with the investor.

Para. 1.1.3. The limit and variation formula for fixing the Hceiling
cost" Is crucial in determining the investor's cash
outflow limit and in providing tile developer with
certainty as to how much he will be paid for the
scheme. This is an agreed number and the
developer will have calculated that he can complete
the project and make a profit within this amount.

Para .. '1.1.4. The "commencement data" is a key one In that it
fixes the time from which the developer's liabilities, in
respect of the contract, begin and the date from
which insurance cover should be put in place. It Is
the date from which the term of any performance
guarantees would be calculated and also the date
from which any interest accruing to the developer
from retentions held by the investor would be
calculated.

Para. 1.1.5. The "company" referred to Is the Investor's holding
vehicle. In this lnstance it Is a private company with
limited liability which was purchased from the
developer. This transaction will have enabled the
Investor to avoid paying transfer duty on the land,
but wlll have exposed it to any Ilabl!ltles of the
company to the extent that the lnv ': was not
protected by warranties or to the extent that the
warranties were ineffective. The share sale
agreem~t'\t is appended to the development
agreement, but falls outside the scope of this report.

Para. 1.1.6. A description of the "completion date" Is vital in that
It marks the start of the developer's liability for
meeting the obligations of the rental guarantee. For
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3.2. An evaluation of the risks managed by a sample development
agreement (Appendix 1)

In this chapter, only those clauses de~~linowith the allocation and
management of risk in the development process will be considered
and commented on,

This sample development agreement was drafted for a scheme
combining both office and warehouse space, In order to
acccmrncdate the requirements of future tenants, which were
unknown at the time of signing the aqreernent, the respective areas
of office and warehouse space were described by means of upper
and lower limits to be finally measured once the scheme was fully
let.

TI' ~ followh19 analysis should be read In conjunction with
"Appendix 1",

Para. 1.1. Definitions

Para. 1.1.1. Limits on the lettable area ....of the "bullding" and the
number of parking bays provided are important from
the investor's point of view in that the price paid for
the development is calculated according to the net
rental achievable in the first year, 130ththe investor
and developer will be fully aware that any deviation
from the areas defined in this clause will be at the
developer's own risk and tor his cost.

Para. 1.1,2. A rigorous definition of the "building documents" is
necessary to define the product being purchased by
the investor as precisely as possible. Any deviation
from the tel ~of these agteements, which by virtue
of this definition clause are incorporated Into the
development agreement, will result It, losses for the
developer to the extent that he Is not able to lay-off
such losses with sub-contractors or negotiate his
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In developmentwhere a rental guarantee has been
agr~ed to, the investor retains far more control over
the scheme. Either he or his property manager will
collect the rent from the tenants, keep the records,
administer and maintain the properly.

Typically the investor would account to the developer
on a monthly basis and in the event of any shortfall
arising between the actual rent collected and the
rent due in terms of the headlease, the investor
would simt'lly draw down the shortfall amount from
the retention which ht...was holding against the
developer for that purpose.

As noted earlier. it Is very Important that operating
costs be accurately defined and a formula agreed
upon to determine the level of unforeseen costs
which may arise during the guarantee period.

The ssmpte development agreement employs a
rental guarantee, the basic terms of whloh are set
out below.

In terms of this rental guarantee cialise, the Investor
must deposit an amount equal to the lettable area
multiplied by the net rentals defined In the
agreement applicable for the first twelve months of
th~ letting period (or whatever has been agreed as
the period of the return which the developer is
prepared to underwrite),

The cleposlt must be made Into an Interest bearing
account from which ~he developer is entitled to
interest, the rate and compounding intervals of which
should be aefined, payable monthly In arrears.
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the rent iOI!, debtor control, expense schedule ~lnd
leases.

One absolute requirement for managing some of the
risk in a headlease agreement Is a cession of tho
main tessee's rights to rental from the tenants of the
building to the main lessor. This enables the investor
or main lessor to Jtep in and collect rentals the
moment he icientifies a problem with the malin
lessee's beha 'lour.

Ideally he should have a clause drafted into the
development agreement and headless€) entitling him
to step in immediately he becomes aware of a
problem with the way in which the main lessee is
managing the property. At the very least there
should be a requirement that all eub-laases be
vetted by the investor, that the signed original sub-
leases be lodged with the main lessor and tho.t
accurate books of account be delivered to the main
lessor on at leClsta monthly basis.

It would also be prudent for the development
agreement and headlease to contain a schedule
specifying regular maintenance Items and the
frequency with whioh the Investor expects the main
lessee to attend to them.

To my mind a beadlease is only appropriate where
~he development has a single tenant and Is a
relatively simple structure to manage.

The rental guarantee Is mere appropriate in the case
of a speculative development or one in which there
are aeveral tenants and possibly several separate
structures making up the scheme.
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secure an initial return for a fixed period. This Implies
that the lnveetor or its manager will be tal~ing over
the day to day running of the property once the
headlease period expires and it should be noted that
risks abound at this point.

The main lessee, might not have been collecting
arrear rents, he might not have implemented rental
escalation clauses and he even may not have had
the sub-leases signed by the tenants.

It is quite possible that hA wuuld not have attended
to any major cost maintenance items, particularly
those which are not immediately visible such as
painting a roof or treating woodwork. It is also not
impossible that the main lessee collects rent from
the tenants and falls to pay it. over to the Investor In
terms of the main lease (this is actually theft, but has
been known to occur),

The main lessee mlaht not IU;'/e I(ept accurate and
up to date records of the property's income and
expenses and where the property Is held In a.
company. he might not have kept the books up to
date or had them audited thus making it extremely
diifi~ult for the investor to form an accurate pictura of
the state of the property and understand the actual
financial position of the bull1ings on expiry of the
headlease.

rJracUcolly speaking, the only way for an investor to
control a headlease and manage some of the risks
wl~lch arise is for it to employ a property manager to
shadow the activitlQs of the main lessee although In
Itself this can be preblematle where tho main lessee
Is unco-operative ancl not forthcoming with details of
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Guarantee by the clevelopar

There are two major forms of guarantee which may
be called for by the investor and these are a
"head/ease" or a "rontal guarantee".

Looking flrst at the headlease we note that, the
developer or vendor of the scheme is placed in the
position of the investor as landlord or tosser and has
total control over the administration of the property.

By definition, a headlease Involves a main lease. the
headlease, between the Investor or main lessor and
the developer/vendor who is the main lessee, as well
as one or more sub-leases between the main lessee,
who would be the sub-lessor for purposes of the
sub-leases, and tenants of the building who would
be the sub-lessees. The main Jessee is usually
responsible for oollecting rent from each of the sub-
lessees, e11surlng that rental eecalatlone are
implemented on time, that operating costs are paid
and that the building is maintained In a satisfactory
condition. Where there is Ilny shortfall between the
rent collected from the aub-lessees, after deducting
the maintenance costs 01 the building, and the
amount due to the maln lessor in terms of the
headlease, the main lossee would have to pay in the
rlifferel1ceto make up the headlease rental payment.

In terms of the main lease, all the Investor, or main
lessor, should have to werry about Is the timeous
payment of the correct amount of rental due in terms
of the headlease.

However, nothing could be further from the truth.
Parties would typically sign a I)endlease where the
Investor buys the building/development and wants to



f
.~.'

Page 71

tenant. What this means is that where any
negotiation takes place between the developer
and the tenant and the developer wishes to
yield some "financial ground". he. the
developer, Is liable for the cost of any such
"grmmd" yle'lid·id.

• Where I~;-lsesare agreed to by the developer
and the investor and are concluded at rentals
lower than the net rentals as defined in .ills
agrll}ament. the rent payable on the termination
date of the rental guarantee period must be
adjusted so as to be market related (I.e. an
upwards only rantal review inserted in the lease
must be compulsorily implemented at this
stage). The upward revision in the case of this
sample development agreement Is subject to
the proviso that the minimum escalation is 12%
on the rent payable for the previous 12 month
period.

• Any lease negotiated must otherwise comply
with the standard model lease appended to the
development agreement.

This clause Is necessary to ensure the greatest
possible degree of celialnty with regard to the future
cash flow generated by the scheme. Developers and
investors have different agendas as far us sigmng up
tenants Is concerned.

The developer seeks to minimise his liability for top
up payments under a headleaee or rental gllarantE'~
and tile Investor Is interested In signing up quality
tenants and providing them with the best possible
premises and services so as to secure his future
rentel hcomc stream.
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Some provision needs to be made in the
development agreement in which a formula is set out
to determine who bears the cost of such longer
leases.

It would seem to be fair to allow the investor to
assume this risk. since it is he who will benefit in the
long run from the certain cash flow and the
developer won't be inclined to reject the tenant
because of the negative Impact the additional letting
commission payable would have on his dp' ")pment
profit.

This clause sets out the rules applicable to letting
during the letting period which are as follows:

Ii Leases must be approved in writing by the
investor.

• The Investor may only approve leases which
differ from the standard model. appended to
the development agreement. where both the
developer and Investor have approved the
finanoial standing of the tenant.

• Leases must run for a minimum period, In the
case of this development. three years.

• The tenant must pay a pro-rata share of all
costs and maintenance as set out In the draft
lease attached to the agreement.

• The rent payable by the tenants must escalate
by at least 12% per annum.

• Any costs associated with ooncludlng the lease
and any stamp duties are payable by the
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the risk of another broker or agent levelling an
unforeseen claim for commission against the
investor.

As regulated by this agreement, other agents may
bring tenants to the scheme, but will have to
approach one of the joint sole agents and negotiate
a commission split with them. This arrangement
does carry the risk that other agents will be reluctant
to expose their leads to the joint sole agents, who
are their competitors In the Industry, where there Is
the possibility that they might be unable to agree on
a commission split and the joint sole agent then
places the outside agent's client somewhere else.
This may have the consequence of fewer tenants
being introduced to the scheme than would
otherwise be the case.

Para. 8.2. Sets the maximum letting commission payable by
the developer. This will have been calculated using a
specific period, say three years, with a fixed starting
rental escalating at a fixed rate for the duration of the
lease. The appropriate letting tariff would then be
applied to the rental flow created by these notional
leases.

Although this leaves the risk for any variation from
the terms of the national lease with the developer. in
practice problems aris~ when for example a tenant
requiring a substantially longer lease than the base
period (i.e, 3 years) is encountered.

Whilst the tenant may be of the required quality and
finanoial standing and the length of the lease may be
highly desirable, the letting commission payable
could conceivably consume the entire allowance in
one fell swoop.
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developer i~obliged to pay the amount over to the
recipients who are entitled to psyment.

The payments are to be regulated so as to keep the
number of payments required to a minimum.

'rhis clause protects both the Investor and developer
al!ke. The investor Is provided with proof of the
progress of the scheme, although it is In his interests
to have his own professional team double check the
developer's archltect's certificate, and the developer
Is provided with confirmation that progress payments
may not be unreasonably delayed and with certainty
of receiving money due within 7 days.

In terms of this clause, the investor's rights are
clearly stated with regard to payment of contractors
and the like by the developer. Although in practice
the appropriate payments may not be made by the
developer, as mentioned previously in this report, a
clause authorising the developer to pay sub-
contractors and others direotly where they have not
been paid by the developer should be Included.

In terms of this clause the developer Is to deposit a
specified amount as security for the development
costs which Is to be reconciled with the rental
guarantee amount In terms of para. 9. (I.e. on the
completion date or on the date when the tot~1
development cost is equal to 89% of the ceiling cost
whichever occurs first).

Appointment of tile letting agent

Records the eppolnnnent of certain, specific agent~~
or firms as joint sale letting agents for the buildings
in the scheme. This clause Is Important to eliminate
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developer to manage their respective risks more
effectively.

Para. 7.2. This clause contains a warranty that the total
development cost will not exceed the ceiling cost
and that if it should, the developer will pay whoever
the money Is due to and indemnifies the investor
against any risk in this regard.

If the total development cost should be less than the
ceiling cost then the difference will constitute
development profit due to the developer on the
completion date subject to the n..sconolllatlon of the
various guarantee amounts put up by the developer
in terms of the agreement.

Para. 7.3. Where the investor is liable to any third party in
respect of any excess constituting development
profit, then the Investor may recover that amount
from the developer Immediately after the liability is
incurred regardless of whether the third party has
been paid by the investor yet.

This clause ensures that the liability for payment of a
third party clalm against the developer remains with
the developer and is not shifted to the lnvestcr as a
result of the timing of the payment of money over to
the developer,

Por«; 7.4. As far as managing the payment of the development
cost Is concerned, this clause states that the
developer Is to submit monthly statements supported
by vouchers and architect's certificates to the
Investor'scompany,

Tl1e investor Is to pay the amount required to the
developer within 7 days of the request and the
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agent olaiming to have acted on behalf of
one of the parties.

*. Any other costs necessary for the
complet'on and letting of the
development,

*. The costs of any fixtures fittings and
equipment installed in the building.

.* Tenant installation costs and any other
PIime cost items subject to quantities and
amounts specified in 1:,e design
documents.

'*" Any deposit made by the developer to the
Investor to provide cover against possible
shortfalls in the total development cost.

The amount of such a deposit would be
specified and posslble reductions in the
amount of the deposit t~rislngout of the
receipt of net rental Income from the
premises prior to the completion date or
from the receipt of the proceeds of any
insurance policy pay-out received
because of a dela, il1 the completlon of
the project would also be specified.

In defining the total development cost, ~his clause
instals additional security for the investor agAinst the
risk of possible non-performance or non-payment of
persons working on the project by the developer. It
also contributes to certainty for both parties as to
what quantum of payment will be made for what
services and en~.bles bath the investor and
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* Professional fees.

* Payments du.e to contractors, sub"
contractors, local authorities and the
Receiver of Revenue.

* Notional interest on any amounts forming
part of the total development costs
disbursed by the investor and calculated
at 12% per annum, capitalised monthly in
arrears, from the date of each
disbursement until the completion date.

It is important to specify the exact method
of calculation of this nntlor.~il interest,
especially stating t.ne compounclm;
Intervals, slnoe there are many different
methods of calculating interest.

* Legal costs, stamp duty and Vr\T.

* Insurance premiums.

* Letting commission on the first lettlr-: of
all premises throughout the building In tile
scheme .

.* Any placement fees or commissions due
to an agent who introduced the scheme to
the investor.

The name of the agent and the exact
amount of the commission due should be
stated. If no agent W8r1 responsible for an
Introductory fee, this should be stated in
the agreement to avoid later claims by an
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company. Once prepared, the documents must be
approved by the company.

A procedure is set out for material deviations
deemed to be necessary by the developer. Any
alteration or deviation to the building documents
must be signed by both parties and appended to the
building documents thereby becoming part of the
development agreement.

Unless specifically agreed to in writing in an
alteration to the building documents, rIO amendment
will affect the -:eHin(1 ",ost of the development. Other
than by U5111~ ella provlslons of this clause, the
building documents .nay not be altered in any way.

The function of the clause Is to state unambiguously
the nature of the product which the investor is
acquiring and to ensure that no changes in the
nature of the product occur without the investor's
blessing and agreement. It also ensures that there
are no variations to the cost of the scheme without
the Investor's consent.

Total development costs

This clause begins with a definition of the "tote/
d~velopment costs" which Includes the following:

• The total purchase price In terms of the
vendor's agreement Including the cost of the
land.

• Costs of "bettelment".

e Costs of the development Including:
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investor, are shifted from the investor to the developer
thl'ough the development agreement.

• Individuals and firms making up the profe~$ional team are
not afforded any protection through the development
agreement, other than to the extent that their appointment
is confirmed and agreed to by the Investor. These parties
need to enter Into Independent contracts with the
developer to ensure payment and to prescribe the extent
of their services due.

• Where there is a third party such as the seller of the land
on which the development is to take place, such a seller Is
not protected by the development agreement other than to
the extent that the land sale agreement negotiated with
the developer or investor Is attached to the development
agreement. Normally such £1 vendor would have his own
attorney represent him in the drafting of the land sale
agreement and payment of the purchase price would
usually occur on transfer of the land to the new owner.

Letting agents are covered by the development
agreement to the extent that they are nominated as
having certain rights with regard to being sole agents ar .t

are therefore entitled to share commission with any other
agent bringing a potential tenant to the scheme.

• The prvperty manager is not covered by the agreement
and should enter Into a separate properr management
agreement with tho investor to regulate thJt relationship.

3.4. I::ffoci.s of tho power and of the relatlve positions (Jf strength of
tho partloe to a development agreoment

Tho relative position of strength of the various parties to the
development agreement Is I(;)rgely determined bv the timing of the
scheme, the skill or service which each PElI'tyhas to offer and the
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• non-recovery of funds disbursed where no value Is given
in return

• a lower than expected return due to:

#C. slower than anticipated letting,

* not achieving anticipated rentals •

.* IOJU arising because the terms of a headlease or
rental guarantel~ were not properly defined

Both the Investor and the developer achieve certainty through the
agency uf this agreement and where possible will layoff further risk
by the use of insurance.

Whl!st the developer and lnvestor are covered against risks they
might experience during the development precess, parties left
vulnerable by the agreement are:

II The main contractor who only has recourse against the
developer even thouSh the funds being used to pay him
are sourced from the Investor. The building agreement
which Is attached to the development agreement is largely
there for the protection of the investor, not the contractor.

Although not covered by the development agreement, the
main contractor can minimise his major risk, that of not
being paid by the developer, by maintaining re~ular
contact with the Investor Md 1..1 ~urlng that both tho
Investor and he are sure that money Is being disbursed for
the correct purposes.

The contractor's other risks such as ensuring the supply of
materials and tho nmeeua pertormance of construction
work, the censcquencee of which ultimately rest with tho
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Para. 24. Developer no agenf

This clause records that the developer 10 not an
\gent or partner of the investor's property owning
company and has no authority to act on behalf of or
to bind the credit of the company.

Such a clause Is necessary to prevent the developer
from incurring any liability on behalf of the Investor
without the Investor's knowledge.

3.S. Partios protected and thoce loft vulnerablo by the sample
development agreemont

One needs to bear in mind that ina sample agreement was drafted
by an Investor primarily for the protection of that investor. Areas of
tho agreem~mtwhich indicate en advantage to the developer have
occurred where it was expedient for or lr fhe Interests of the
Investor to agree to such advantages or where the developer would
not agree to the scheme without that protection or olarity of risk.

Nevertheless, the negotiation has resulted In a document which
clearly allocates responsibility for the many risks generated by the
property development process to that party which both parties
agreed should bear the risk as dlscuased dming the negotiation
and drafting phase of the agreement.

The major category of risk against which the Investor enjoys cover
in terms (the ogreernent Is financial and the major events giving
rise to flnanclal lces are as fo!laws:

• delmy,

• 106S through theft or damage,

claims for damages to property or persons,

•
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company many of which have departments
specifically dealing with this type of cover.

Para. 18...2. All policies are subject to the right of inspection by
and the approval of the Investor.

Para. 18.3. Premiums and stamp duties form part of the
development cost and are payable by the developer.

Para. 18.4. The developer is liable for any excess payable
unless the event precipitating the claim occurred
after' the completion date.

Para. 18.8. Where the developer fails to insure, the investor has
the right to insure on his behalf and to debit the
developer with the cost.

Para. 18.7. In the event of any physical destructlon, damage or
foss, the developer is liable to make good any such
damago and this obligation exists regardless of the
existence of any insurance claim or delay in the
settlement of an insurance claim.

Para. '9. Risk and handing over

This clause sets out the hand over procedure and
stales that the risl( In the development passes from
thlll developer to tho Investor on thl!) completion date.

The final completion certificate, as distinct from the
completion date, will be issued by the architect on
termination of the maintenance period provided that
all defects on the defect list have ceen rectified.

,.
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the investor. It Is thus up to the lnvestor to ensure
thai the requisite cover is taken out by the developer,

To this end the following types of cover are
specified:

II Contract works

• Public liability \contract works)

• Public liability (property owner's liability)

• Insurance against loss arising from the removal
of lateral support and piling If such removal Is
deemed necessary by the architect

• The following forms of contract Insurance are
required until the end of the maintenance
p(9riod:

~'* Cover In terms of tl18 Worl<men's
Compensation Act.

*' r"ployer's common law liability
insurance.

*' Insurance of construction plant,
equipment and temporary structures.

*. Motor vehicle Insurance In accordance
with the Compulsory Motor Verucle
Insurance Act and cover for balance of
thh'd party including liability for
passengers,

The amount of cover to be taken should be
determined with the aid of a reputable insurance
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The architect may deliver to the developer additional
lists of defects which the developer is required to
rectify as expeditiously as possible with as little
disruption to the tenants as possible.

Should the developer fall to r ~tify the defects
Identified within a reasonable time then the Investor
is required to give him written notice and falling
subsequent rectification by the developer the
investor may have the defect rectified Itself or allow
the tenant/s arfected to rectify the defect and to
recover the costs from the developer.

This clause clearly describes the risks borne b~' the
respective parties.

Commission

Any placing commission (i.e. commission payable to
the party Introducing the scheme to the ultimate
buyer) due to any party should be recorded In this
agreement and the amount, time and place of
payment should be specified.

Insurance

Insurance in development proleots is an essential
risk management tool, claims for damaqee could run
int') millions of Rands and there are few develcpers
or investors who could bear the cost of a major
claim.

In real1ty,although the rlsk is laid off by the Investor
to the developer t~lrough the agency of this
agreement, the actual risk stili remains with the
owner of the land whloh in the sample development
agreement happens to be the company owned by
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Para. 12.4. Indemnifies the investor against defect. damage,
loss or claims suffered by the developer as a result
of the investor or Its representative exercising Its
rights of inspection.

Para. 12.5. The investor may rely on its full rights In terms of this
agreement at all times regardless of whether or not it
eXercised all or any of its rights of inspection as set
out In this clause.

The importance of this clause cannot be stressed
sufficiently for it Is the only way In which the investor
can keep track of the progress of the scheme and
ensure physical adherence to the terms of the
development agreement. It is also important for the
developer In that the continued presence of the
investor or his representative wlli dissuade the
developer from the temptation to "aut corners" and
not adhere to the building regulations and
specifications.

Para. 13. Indomnlty

This Is a ccmprehenslve Indemnity clause typical to
many different types of agreement which shifts the
risk of claims for any loss or damages onto the
shoulders of the developer who is required to Insure
against these risks.

Para. 15. Defect list

Here the developer Is made aware of the fact that he
will bear the rtsk for the rectification of any defects
Identified during the Inspection by the developer, the
investor and tile architect within seven days of the
completion date.
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Para. 11.4. Allows the developer to negotiate directly with the
tenants concerned to recover any overrun in the
installation costs against the budget. 1'I1e Investor
needs to be aware here that the developer may
frighten off a potential tenant by InSisting that It pick
up the extra cost for any installation and it may be
prudent to include a clause requiring the investor's
approval of the proposed terms of such a negotiation
before it is commenced.

Para. 11.5. Gives the lnvestor the right to control the
"development retention" funds.

Para. 12. Inspection rlgl7ts

Para. 12.1. The Investor has the right to look at the land,
buildingo and building documents as well as the
books and records of the developer which are
relevant to the scheme.

Para. 12.2. The investor may appoint a "watching brief"
representative, at the developer's cost which will not
exceed a speoified Rand amount, to exerclae tho
Investor's rights of Inspection. The developer is
obliged to render all necessary assistance, co-
operation and Information to the investor's
representative.

Para. 12.3. The Investor Is entitled to draw the attention of the
dev~lopar to non-compliance with provisions of this
agreement, particularly with reference to the erection
of the building and the developer is obliged to rectify
where neceesary failing which a dispute will be
declared for reaclutlon In terms of the arbitration
clause contained in the agreement (para. 14.).
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the fitting out and Installation of the last tenant's
premises.

The escalation in the cost of the installation has to
be borne by one of the parties and the interest
earned on !.lny retention held may not be sufficIent to
cover the rise in the lnstallatlor' costs. It is also only
fair to put some sort of limit on the developer's
liability for any rise in installation costs over time.

It is necessary to set out some sort of procedure for
hiring sub-contractcra to do the installation work
given that the developer's building team may have
been off the site for quite some time and not able to
do the work when the last tenant comes to be
installed.

The developer is at risk from the point of view that
should the Investor complete this aspect of the
project. the Investor may hire a very expensive
contractor nnd may not have the ability to source
materials as cheaply as the developer COUld.These
issues are not addressed In the sample agreement
and need to be specifically dealt with.

Para. 11.2. This clause makes prcvlslor, for the ceiling cost to be
reduced by the amount of the Installation allowance
that has not been used by the completion date.

Para. 11.3. Here, the agreement provides for the architect to
prepare an estimate of those amounts "reasonably
necessary" to Install the rest of tne tenants in the
bulldill! and of any outstanding payments to
contractors and the like. This Is to enable the
investor and developer each to do their own
reconcllatlons of the amount required to create the
"development retention II to be held by the Investor.
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The initial return

Here the developer guarantees the "initial return" as
defined in the definition section of the agreement.
The guarantee Is for the duration of the letting period
and the developer indemnifies the investor against
any loss during this period. The developer alsc
records that its liability in respect of the initial returr
is limited to the amount referred to in para. 9. in the:
agreement (i.e. the rental guarantele amount).

Whilst the primary purpose of this clause is the
elimination of the Investor's risk of not achieving the
guaranteed Initial return which was one of the
conditions under which he agreed to purchase and
finance thf:Jscheme, it also limits the potential liability
of the developer arising from the guarantee.

Tenant installations

In terms of the sample agreement, the tenant
instaH,\tion work is casted Into the total development
price and the only risk that exists is that of a shordall
arising between the budgeted amount and the actual
cost incurred.

This agreement uses the rental gwnrantee retention
amount to cover any such shortfall between the
tenant Installation allowance budgeted for In the
initial costing of the scheme and the actual cost of
fi~"ng out the first tenants throughout the building.

It is very important that the specifications for the
tenant's installations be accurately described and
casted because almost Inevitably there will be some
delay between completion of the development and
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The developer may argue that he is unable to
minimise potential losses arising out of the rental
guarantee where he is unable to negotiate the terms
of the leases more freely and that he should be able
to collect the rentals and generally manage the costs
of the building during the letting period. A direct
conflict of interests exists between \ -e developer and
investor at this stage and the investor needs to retain
control of the tenants and running costs of the
building at all times.

This conflict of interests arises because the
developer seeks to fill the building with tenants
without delay so as to allow his tsntal guarantee
amount retained by the owner to be released and
paid out to h'rn. In my experience this imperative
makes the developer less discerning In respect of
the quality of the tenant, the tenant's flnanclal
soundness, the likely use of the premises, the
compatibility of the proposed new tenant with other
existing tenants 111 the building. ror example, it is not
ideal to put a noisy, messy, fume gel1erating steel
frame construction company with its inevitable
welding and painting operations Into a mini factory
unit next to a high-tech manufacturer of sterile eye
care products rllch as contact lenses.

on the other .., I the owner is interested in having
long term t'COd quality tenants who will not
antagonls.... the other occupants of the building
thereby jeopardising the strength and consistency of
his future cash flows from tile property. The owner is
thus likely to reject many of the proposed tenants put
forwar':! by tile developer and this leads to conflict
whtch Is usually resolved by a process of
compromise.
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The deposit may be reduced pro-rata at the
investor's sale discretion having regard to the quality
and duration of the leases entered into and as to the
space remaining unlet during the letting period.

The developer may put up a bank guarant. ,. r

of cash for the rental guarantee and the inclusion of
this clause will depend upon the investor's
perception of thf1 developer's financial standing at
the time the development agreement is concluded.

This rental guarantee clause is pivotal iI) allocating
risk between the investor and developer. Often the
development is not tully let during the letting period
and the entire amount of tile rental guarantee can be
used up in providing the lnvestor with a guaranteed
minimum return for a period.

An omission in this sample development agreement
is a clause categorically stating that there is no
cesslon of the investor's rights as landlord, to tile
developer.

Although It Is tacitly understood from tile terms of the
sample agreement that the investor is the landlord
and as such enjoyr ; of the landlord's rights, the
conflict of Interests which arises In the letting phase
may call this aspect of the legal relationship into
question.

In the case of a head lease It is absolutely essential
that a cession of the landlord's rights from the
develooer/main lessee to the Investor/main lessor be
Included in the development agreement or
head lease Itself.
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The numbers on the chart above are reinforced by the statistics fer
the second part of the question in which the respondents vmrc
asked to indicate what percentage of their business .IS

represented by each property category and where the averC:lQ9
results for the sample were as follows:

Commercial
Retail
Industrial
Residential

45%
30%
18%
7%

Question 3

"What is the average minimum value of individual property
development projects usually dealt with by your firm?:"

35%

30%

25% .;/---
20% ( !
15% I
10% l (1
~~) __._.~L,~,~,._....,..lJr{_ ~

tl1m Rum n10m R20m ~R(jOm
to to to to

Rum R10m R20m RGOm

The chart clearly shows that the bulk of tho respondents'
development business is with schemes having a mlnlmurn value In
the RSm to R20m range One would expect schemes of this sort of
size to warrant the cost of negotiating and draftlng a property
development agreement.

''1i' ,

,\

•
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This response also Indicates that the opinion of the correct sample
is tJGing sought in connection with the property development
agreement (I.e. people directly Involved as principals in the property
development process such as p~')perty developers and propc.'!rty
investors and managers).

Question 2

IIType of ~roperty development schemes that your firm typically
deals with (plea~e tick tile appropriate box or boxes and
Indlcnte that percentage of busltwss w/l/cll cac/, typo
reprosents In tile second column of boxos):"

".-----l
r'ooldondal

11%
00 IYImo willi

33%

Rotall
30%

Illd!.lll trlill
26%

t-- ,_ ........ ... .......-I

Fairly even proportions of the respondents are exposed to
commercial (offices), retail and industrial property business with
only '11% having exposure to resldennal property. Again, this
confirms that the sample is appropriate in that one would not
generally expect development l'lgreements to be t'Jigned in the
case of residential developments which are typically lower In value
and whore thoro are usually a grentor number of smaller
purchasers than in tim case of development projects in the other
categories.
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exclusive. However, In some cases only one part of the
question has been answered and where this has occurred
an opposite response (yes or no) has been assumed for
the alternative portion of ~he question on the grounds that
the majority of the population sample has responded as
anticipated.

Where percentages are shown, these may have been
rounded up or down to the nearest percent.

4.2. A"~lysls of the actual rospcnses to tho quesuons

Question 1

Respondents were asked to Indicate the primary business of their
company from the following alternl'lItives: property development,
construction, propsrty investment and management, letting 01'

other.

--------------,._---------------------

As can be seen from tho chart above, the bulk of the respondents
ore aetlve in tile property development and investment and
management fields with the smaller part of t.he sample correctly
reflecting the construction companies and attorney's firms (other).
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two firms of attorneys, two professional property firms,
one investor and one developer failing to respond.

Not all respondents answered the questionnaires in the
same way and in some cases inapplicable questions were
left blank or answered under the "other (please specify)"
space provided for alternative answers.

Apart from question 9, the answers have been evaluated
by adding up the number of responses to a specified
alternative answer and then calculating the percentage
which that number bears to the total number of responses
received for that entire question.

in question 9 where thf.l respondents were given a range
of 20 alternative risks from which to rank their personal
top ten In order of priority with 1 representing the highest
risk and 10 the lowest, only 25 of the 41 respondents
completed the question correctly so the sample was
limited to 50% of the total number of questionnaires sent
out.

In queatlon 9 the results were analysed by adding up the
total value of the numbers allocated to each risk by all 25
of the respondents, Blank spaces were deemed to have a
value of 11 on the assumption that If no number had been
given to a partlt.lLllar risk then that risk should bear a value
higher than 10 since 10 was the lowest priority attributable
to any Identified risk. once the addition ht,d been
completed the results were ranked with the lowest total
representing the highest risk and the highest total
represl)l'tlng the lovJest risk as peroeivet: by tho 25
respondents.

'.1'

[J

In questions 151 1a and 20 there is provision for two
cltornatlve yes/no answers. When preparing the questions
it was lntended that the alternative answers be mutually

•
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Questions 1 to 3 categorise the respondents ln terms of
the type and scale of work undertaken by their firms.

Questions 4 to 8 deal with their understanding of the
nature of the property development agreement whilst
question 9 looks to obtain a ranking of the top 10 risks
Inherent in the property development process.

Questions 10 to 23 assess how the risks are normally
ft1anagad and how performance is usually secured from
the parties to a property development transaction.

Question 24 assesses how comprehensive the
documentation typically Is in a property development
agreement and questions 25 to 31 cover specific lssues
rc:)IQtingto the rental guarantee mechanism.

Question 32 examines the concept of "nat return" and
question 33 seeks to establish how the "return" from a
development project Is usually calculated.

4.1.2. Explanation of tho sample and commont on response

Of the 50 questionnaires sent out, 10 went to Investors,
16 to developers, 9 to construction companies with a
development profile, 6 to firms of attorneys with expertise
in drafting property development agreem~nts and 9 to
professional property firms such as lettinc agents who arc
involved in the development process.

The purpose of sending the questionnaire to such a
diverse sample was to obtain a response from a broad
and as representative as possible crcae-eeotlcn of
operators in the property development Industry.

Overall, the response from 41 participants or 82% of the
sample was high with only three construction companies,
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Chapter 4.
Marl<:et survey

4.1. Methodology

The survey was ccnduetec entirely by means of a questionnaire
containing 33 questions sent out to a sample of 50 operators in the
property industry. The questionnaire was transmitted by fax
machine and numerous telephone calls were made to the
respondents to ensure their co-operation and to explain any
questions which might have been misunderstood.

4.1.1 Aim of tho research and structure of tho questionnaire

It Is intended that the research should enable the reader
to assess the pmperty mark~t's understanding of the
property development agreement, Its purpose, between
whom it is entered into, who benefits from signing it and
whether or not it is relevant and necesserv •

In additIon, the research should asclJntllr, what the m::trket
views as the major risks inherent in the property
development process and It should enable one to rank
those risks.

It shollid provide an indication of how the major risks are
normally managed and how performance Is typically
ensured In the property development precess.

Finally, the fieldworl( \if'l~IU:\9 obtain a market view on a
number of speCific lesues often covered by clauses in
development agreementf,.

The questionnaire has been structured In the following
way:
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commission to be paid to estate agents Introducing those
tenants to the development.

3.6.5. Omission of a provision for measurement of the building
after the construction work has been completed aocording
to an internationally acceptable measuring standard and
for the purchase price of the scheme to be adjusted
upwards or downwards according to that final
measurement.

3.S.S. Leaving undefined the issue of ownership of any retained
portion of the development cost in the event of lnsolvency
or other change in status of the developer.

3.6.7. Similar to 3.6.6. above in not providing a mechanism for
I<eepingthe agreement alive in tln event of conditions
precedent not being fulfilled becau.e of some change in
status of the developer (e.g. insolvency).

3.6.8. Not drafting a clause preventing the developer from giving
professionals, particularly the ar'chltect, an incomplete
brief, thereby releasing e.g. the architect from professional
responsibility for the project and not requlrino him to use
his full skills to ensure that the projel~tIs built as deSigned.

3.6.9. Not determining precisely what accounting method Is to
be used in calculating the net return for purposes of the
ronta! guarantee duration calculation.
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equal time and effort should be; devoted to negotiating a
settlement or compromise.

As may be seen by the answer to question 23 In the
questionnaire (page 123 below) l.e, "What do you believe
to be the most cost effeotiv(!) metl10d of ensuring
performance In a property development project", where
70% of the respondents lndlcated that they believed
negotiation and agreement to be the most cost effective
method.

3.G. Typical shortcomings of existing development agft)Omonts

In my experience, the following shortcomings appear regularly in
property development agreemel1ts.

3.6.1. Non-lncluslcnof a full description of operating costs in the
definition of net return.

3.6.2. Failure to make provision fc." direct payment by the
investor to sub-contractors In the event of the developer
experiencing flnanola' difficulties or not making payment to
contractors and professionals as set out in the
development agreemant or as necessary for tho timeous
completion of the project.

3.6.3. Failure to include a cession of the developer's or vendor's
rights to collect rental directly from tenants In terms of a
head lease or rental guarantee.

3.6.4. Failure to provide for the Situation where letting the
buildlng/s in the development taxes longer tb~'" originally
envisaged and more spociflcally, longer than the rental
guarantee period. A formula needs to be included to
ensure sufficient funds are provided for lns~allatlon of the
first tenants throughout the building and for letting
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This form of enforcement Is fairly drastic and would
u!:iually only be utilised where relations between the
investor and developer had broken down irretrievably or
the developer had become Insolvent.

substituting or replacing tho developer also requires that
the accounts with the defaulting developer are finalised
whilst a new set Is established with the succeeding
developer. This only serves to complicate the transaction
even further.

3.5.2. How pt'actlcal are those methods?

All of the above methods are effective in their specific
sphere of use, but all carry a delay factor and
consequently a cost apart from the legal costs of
conducting a hearing or court case,

From a practical point of view the aggrievod party will
have to weigh up the cost of bringing the action against
the cost of remedying the defective or non-performance in
some other manner.

Also, much time, money and potential conflict can be
saved and avoided by the investor closely monitoring the
progress of the development and by retaining the services
of a professional such as a "watol7lng brief" quantity
surveyor to ensure that action is taken immediately any
deviation from the terms of the agreement Is detected.

3.5.3. How cost offectlve are theso methods?

In my experience as an investor, barring the discipline of
closely monitoring the project, none of tile above methods
is cost effective and every effort should be made to cover
any possible area of dispute or misunderstanding by
Including it in the development agreement and falling that,
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parties to the negotiation process leading to the signlrlg of a
development agreement.

3.5. Enforcel11e'lt of rights arising out of property development
agreements

3.5.1. What are the usual methods of enforcement?

Firstly there are the dispute resolution procedures outlined
in the development agreement. These could provide for a
decision by an expert or for arbitration proceedings or for
the matter to be heard in the Magistrate's court or in the
Supreme Court.

Usually the agreement would provide for a period of time
within which the transgressing party has the opportunity to
adhere to the specific term of the agreement from which it
had deviated or to make good any damage caused, Only
in the event of the position not being rectified or where the
remedial work is unsatisfactory would the aggrieved party
declare a dispute and then follow the procedures as set
out in tho agreement.

That Is the formal method. Informally, it is the Investor who
controls the cash flow and consequ "'lItly has the ability to
turn the cash tap on or off to a certain extent depending
upon the performance of the developer. This is another
method of enforcing the terms of a development
agreement, but usually only ocours wt1ere the investor
believes It runs the risk of losing money by paying It over
to the developer.

In certain lnstancee the Investor may appoint another
developer or contractor to step In and ~('lmplete the
project or some aspect of the proJeotwhere the developer
has breached a term ('Ifthe agresment and failed to rectify
that breach within the allotted time .

•
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• The tenant, depending upon its slze, perceived financial
standing and quality, length of lease desired, and timing In
the property cycle, will have a greater or lesser bargaining
strength when negotiating a lease.

Other lssues which will affect the rl"':ative positions of strength of
the respective parties are:

• The timing of the scheme within the current property cycle
(l.e. If the project Is due for commencement when the
property cycle is in an upswing, the professionals will have
plenty of work on their hands and will only take on
attractive and lucrative projects, the developer will
probably have a number of investors interested in the
scheme and the investor will be negotiating from a
position ~f relative weakness. The converse applies
during downswings in the oycle.)

" The qUality of any proposed tenant and consequently the
strength and likely duration of any future income stream
anticipated from the project.

• The inherent characteristics of the property proposed for
development will make it more or less desirable and will
consequently Influence the ability of the developer to sign
a development agreement an the most favourable terms,
e.g. with no rentcl guarantee, and on terms which would
most securely limit his downside risk In the proja1ct.

Typical characteristics would be: location, topography of
the site, uniqueness of the scheme, availability of parking,
aeathetlc appeal, proximity of desirable or undeelrable
features and facilities and versatility of design from the
point of view of possible tenant layouts.

Depending upon the Interplay of the above factors each of the
partlclpants will have varying degrees of influence over the other
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scarcity or availability of those skllls or services. The 5.<111'),services
or products offered by the various parties arc as follows:

• The Investor has money or the ability to arrange finance
which will enable the scheme to proceed and will require a
return on any money disbursed.

• The developer has a scheme which he wishes to sell in
order to make a profit fOl himself and he mayor may not
have a track record of similar schemes successfully
completed.

• The landowner has ownership of the site desired for the
development.

• The letting agent either has a tenant lined up with a
signed "In principle" letter indicating that if the scheme Is
completed within a certain time and according to certain
design specifications, that tenant will enter into a lease for
premises in the scheme, or it will have an established
client base and a trac~t record of regularly and quickly
being able to identify any potential new tenants as soon
as they come into tile letting market.

• The professionals and consultants will have a reputation,
track record, the capacity to handle the volume of work
generated by the particular development being considered
and not least of all, preferably an established prcfesslonal
relationship with either the developer 01' investor, to
secure their place in the professional team.

The property manager will have a track record In the
Industry, good computer systems, a letting and debt
collection oapabllity, maintenance personnel and also the
capaclty to take on the work at the tlme
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Question 13

"00 you believe that the full services of an architect, including
supervlston, should be retained in all development projects?:"

No
62%

Yes
48%

---------_ .....

With I split of 48% for and 52% e:galnst the retention of the full
services of an architect, including supervision, in all development
projects, no clear conclusion can be drawn from this reepcnsc Silve
that the issue is far from decided and that the architect's brief and
role should be ogrt:'ed and reccrocd in a development agreemont
to avoid confusion over his actual responsibilities on the proJect.
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Vos
39%

No
G1%

L _____,
61% of the participants In th'~ field survey do not believe it is more
benefieial for a developer to enter into a turnkey (package deal)
contract with one contractor Instead of entering into various
aeparate ccntracta with individual professionals, consultants and
contractors.

This response leads to the possible conclusion that a development
agreement would be useful in enabling an Investor to agree on the
appOintment of all the varteus professionals, consultants and
ccntractors and in building in a mechanism to allow thorn to be paid
to continuo the job should the developer run Into any financial
difficulties.
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Question 11

"Do you believe It Is necessary for the investor/financier to employ
a "watohing brief' quantity surveyor in addition to the project
quarltity surveyor to protect Its Interests?:11

1 "

The majority of respondents did not believe It necessary for the
inv(lstorliinancier to employ a "watohing brief" quantity surveyor in
addition to the project quantlty surveyor to protect its lnterests.

Question 12

liDo you believe it Is more beneflclal for a developer to enter into a
turnkey (package de~l) contract with one contractor Instead of
entering Into various separate contracts with individual
professionals, consultants and contractors?:11
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Question 10

"In your opinion, who should be responsible for en.surlng that the
project is fully insured during the development phase before
handovsr to the investor/purchaser?:"

~--------------------------'------------~
Bldr.
16%

Inv'sU'.
20%

rl'ov'pr.
l;u%

'-- ., .~, • _...I

Nearly twomthlrdsof the respondents felt that the developer should
be responsible for ensuring that ~heproject Is fully insured during
the development phase before handover to the investor/purchaser.
Only 20% believed Insurance to be the Investor's responsibllitt and
15% thought cover should be the responsibility of the builder. This
reapcnse indicates that there is a measure of uncertainty over who
bears re~,ponslbllityfor Insuring the project. such L1ncertt;!lntycan
b€!1 avoided by lnelualen of a elause allocating responsibility in the
development agreoment.
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respondents felt that Insurance was covered by the Identification of
construction risk.

It is also surprising to find risks 15, 17 and 19 listed above so far
down In the rankings. I would have thousht that no, 15, uncertainty
reqardlng the terms of the transacuen between the developer and
the investor, W&." a fairly crucial determinant in the success of a
property development scheme, but perhaps it is 110t perceived to be
a risk until problems arise with a scheme. No. 17, Inefficient tax
structuring of the scheme, is also capable of making a significant
hole in the potential profitability of and return from a development.
No. 19, overpayment of the developer in relation to the construction
work completed is perhaps more understandable since It Is unlikely
to have been perceived as a risk by any of the developers. In fact
only one developer respondent saw this as a risk worth rating.

Other risks noted, but not rated by the respondents Include: tho
location of the development, market research proving to be
Incorrect, external competition, political unrest and uncertainty,
future tax legislation, control of the professional team, control of
payments made by the developer to sub-contractors, an
Inexperienced property developer, acceptance ot the project by
tenants, long term unpredictable changes, location of tho site and
any delay In the provision of servlces e,g. telephones
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The risks of budgeted rentals net being achieved and letting
proe d more slowly than anticipated can both be controlled by
means of a rental guarantee or head lease rnechanlsm, either of
which are typically Included in a development agreement.

Responsibility for any negative consequences flowing from an
inappropriate building design can be clearly allocated and
understood by the parties through provision in the development
agreement and certainty as to what is being built can be achieved
by including the design documents and drawhlgs as an annexure to
the agreement.

Inaccurate estimation of the end value of a sche"" e can be avoided
by Including a provision for rerneaaurement of the building em
completion of ccnatruoncn, agreement as to the appointment of the
quantity survevcr to the project as well as a watf.lhlng brief quantity
surveyor and the inclusion of the agreed cost estimates In the
development agreement.

Uncertainty as to who should bear the risk of poor quality
construction and project supervlslon nan be avoided by agreement
and the actual risk of poor quality construction can also be limited
by agreement on the selection of the professlonal team and as to
the I'ole of the ar' hlteot or project manager to the scheme.

Construction risk can be understood and apportioned by
agreement and bettor defmed by Inclusion of the building contract
In the development agreement. The risk can be limited by the use
of Insurance, the responsibility for wluen can also be clearly stated
in a development agreement.

Of ~heremaining ~llower ranked risks, the lowest (fallllre to take out
adequate Insurance for the project) bears mention. It seems
surprising that this Is regarded as such a minimal risl< o3paolally
given that most of the respcnse to the question was evunly split
between lnvcstcrs and developers. It is possible 'hat the
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13. Insolvency of the developer, financier/investor or the
builder

14. Problems with the cash flow from the fin~mcier/itwestor to
the developer

15. Uncertainty regarding the terms of the transaction
between the developer and the Investor

'15. Incorrect measurement of the lettable area In the bulldh,:]

17. Inefficient tax structuring of the scheme

17. Uncertainty regarding the relationships between individual
investors comprising a consortium owning a property
development

19. Overpayment 01' the developer in relation to U II...

construcuon work completed

20. Failure to take out adequate insurance cover for the
project

Of the top ten risks ranked, only three (no.s 1, 3 and 9 in the list
above) can not be managed througn the agency of a written
development agreement. These three are circumstantial risks
determined by the Investment envrcnment prevailing at the time
th€) development Is proposed and executed and are beyond the
direct control of any of the parties,

The other seven all fall within the purview of the development
agreoment. Securing appropriate and desired rights for the site can
be controllllid by the Inclusion of a ccndltlon precedent in the
~~greementthereby leaving the risk with the developer assuming
that Is the intention of the parties.
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Question ()

"Please Indicate In numbered order of priority (wherQ 1 Is the
highest priority and 10 Is tn« lowest priority) which of the
following circumstances you believe comprise the top ten major
risks Inherent In the property development prcoesa:"

1. Timing of the scheme within the property and economic
cycles

The respondents ranked the 20 suggested risks in the following
order where 1 represents the highest risk:

2. Securing the appropriate and desired rights for the site

3. Findinga buymllnvestor for the r,chernG

4. Achieving budgeted rentals

5. Letting procoeding slower than antlclpated

6. Inappropriateness of the building design

7. lnaccuracy in estimation of the end value of the scheme

8. Poor quality construction and project supervision

9. Fit" .ing brldSllng finance to proceed with the scheme
whilst looking for 101'19term finance or an Investor

10. Construction risk (e.(J.works risk, dttllay, labour action.
weather, materlala sMrtages etc.)

10. Unforeseen building (lost esealatlons

12. Implementation of penalty clauses and other controls such
as rental guarantees and head leases
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100% of the respondents believe that a written development
agreement ls absolutely essential in managing the risks inherent in
the property development process.

Question 8

"In property development schemes. where your firm is involved. is a
written property' development agreement concluded:

• always

• sometimes (please indloate the approximate % of times such
a !reemcmts are ooncluded)"

AllMlYs
93%

Somotimos
7%

Although not unanimous as in Question 7 above. 93% of the
respondents always conclude a written property development
agreement. Those who only sometimes conclude such agreements
nevertheless sign written development agreements 65% of the
time. em average.

These two questions 7 and 8 demonstrate that the market views
the property development agreAment as a vital document which Is
drawn up and signed for practically every development project
embarked upon.
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Question 6

"Which party do you belleve is most protected by and benefits most
from the negotiatk and conclusion of a development
agreement?:"

80%

70% !

60%

50%\
4{)%1
300l i

20:u1)_ (.J.r:'l sJj,,\~.., ;
10% f ''j . "
0% j _.~l/ " ,~---- \ . . __~~:~.~:~

Oov'pr Arohl. Itw'stf, Bldr. Vender

The respondents were strongly In agreement that the investor is the
primary benef :lary of the conclusion of a property development
agreement with some (25%) believing that the developer also
benefits.

\0

Question 7

"From the polnt of view cf managing the risks Inherent in the
property development process do you believe that a written
development agreoment is:

• absolutely essential

• sn expensive luxury

• t(.)Mlly unnecessary"
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Question 5

"When negotiating the acquisition or sale of a property
development scheme. what is your preferred vehicle for holding the
land?:"

Far and away the majority of the respondents prefer to hold the
land in a development project in a private company. This would
indlr ~te that they prefer the convenience of dealing with a separate
legal entity and despite a possibly more onerous tax position prefer
to separate the risk In development from the individuals managing
those companies.
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Question 4

"Assumit'lg that the vendor of the land, the builder, developer,
architect and Investor/financier are all separate parties to a property
development project, whc do you understand the property
development agrsp.ment to be transacted between?:"

--------.------------,------
100%
90%
SO%
70%
GO%
50%
40%
30%
20%
10%
0% ...-...

This chart provides strong evidence of the fact that most of the
respondents understana the development agreement to be
between the investor and developer.
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Question 23

IIFoliowing on from question 22 above, what do you believe to be
the most cost effective method of ensuring performance in a
property development project?:"

80%
t ,/

70% ['

60% 1 I

:~rI 11

~~~~UrIL~-ilrL~~,
Nogot. & Cash Ex!' forb. l.1t 90tion Othor
og'mnt. flow proc.

The chart shows an overwhelming majority vote of 71% in favour of
nego~lation and agreement as the most cost effective method of
ensuring performance In a property development project followed
by cash flow manipulation with 27% support. The "other" response
was that thA most cost effective method was tla proper
development agreement in the first plaoe".

The response to this question gives a clear mandata for the
negotiation of a development ,~greement as the most cost effective
method of ensuring performance In a property development project.



Question 22

"In your experience, how are the rights flowing from a property
development transaotion usually enforced during and after
completion of the project?:"

Lltlgalion
2%

Othor
7%

Al'bl1ratilJO
28Pk

~-----------------------------------,------~
The chart above graphically illustrates the market's consensus on
the use of cash flow control to the developer as la meana of
enforcing the rights flowing from a property development
transaction during and after completion of the proleot,

Arbitration found a measure of support at 28% with IItl91~tlonclearly
a last resort at 2%. Other methods suggested Include negotiation,
agreement and one respondent observed that "The reputation (jf

the developer Is paramount. If be is Imown In tile market as
someone WIIO eJoesn't meet hIs commltm(Jnts, he Is d@ad/".

One conclusion that can be drawn from this result Is that the legal
process i~ too costly, complicated and time consuming so the
practlcal, effeotlve alternative of withholding payment Is preferred.

Page 122
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Question 21

"Which of the following forms of cover do you prefer ttl lise to
ensure performaf'loe and to secure the agreed return from a
property development scheme?:"

80%
70%

1
I

GO%
ao% i

40% I
30%, I
20% I I /""'''~li Jr·· f '1· .'

10%, j I I; /"-~./
0% A ~,~,_,_).AtI,__"._[6-2 , ,_, tI'

nontol Heudtense Sttuoturod 01.hor
g'too. og'ntnt. rotondol\

As may be seen from the chart above, the sample population of
property industry operators far and away prefers to use a rental
guarantee to ensure performance and to secure the agreed return
from a propmty devalopm:.nt scheme.

One respondent stated that there Is no one method of ensuring
performance and that the form of any gUClrGI1teedepends upon the
nature of the development. Other forr.1s of retention noted wore
phased payment proportionate to the leases concluded and
"adequate leasing control prior to completion to eneu» valid,
blm11ngleases to ensure roum« are as agreed",
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liar do you treat the retention as part of the purchase price or part of
a fee payable to the developer, and consequently legally owned by
the developer, and then hold it In trust until it is consumed or until
the expiry of the guarantee or retentlon period (yes/no)'?"

No
45%

Yon
05%

o

53% of the respondents came out ayalnst treating the retentlon as
money legally owned by the investor and 55% voted In fAvour of
treating the retention as part of the purchase price or fee payable to
tim developer E. ,J therefore as being legally owned by the
dev~loper whllr,t l1eld In trust until consumed or the guarantee
period expires.
Although tax effective, the one drawbtlC)k with this alternative is that
If the developer becomes insolvent, the Investor is simply a
concurrent creditor for the money due to It In terms of any rental
guara!1teo.

Tho reason for tho dlfferenc(;l In percentages between the two
alternative answers to the question Is that one of the respondents
answered yes to both sections of the question indicating at the
second section that tho way the retention Is treated "depends 011

tlle pura/lOser of tile dove/opmont",
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QaQstlcm 20

IIWhen negotiatir1gthe terms of a development agreement, in which
a retention Is agreed upon for purposes of a rental guarantee,
future tenant Installation costs, letting commission, completion of
construction or for any other reason, do you treat the retention as
money which is legally owned by the investor until such time as It Is
consumed In terms of the agreement or the agreed retention period
has expired (yes/no)",

No
63%

Von
41%
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Question 19

"When negotiating the terms of a development agreement, do you
make provision for direct payment to be made to subcontractors by
the Investor if the developer runs Into financial difficulties or for
whatever reason falls to make any payment due to any of the
subcontractors wOI'klnf.1on the development? (yes/no)."

No
66%

Vos
44%

The 56% majority vote Indicating that such provision Is 1:10t made
seems to provide evldence that thi$ Is an area which Is generally
overlooked by the sl9natol'19$ to development agreements and
neada to be considered when negotiating such agreements.

"

D
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Question 18

"Where you enter Into a headlease do you ensure that it contains a
cleuse cancelling any cession, from the purchaser/head lessor to
the developer/vendor/head lessee, of the property owner's rights as
landlord In respect of tenants actually occupying the building?
(yes/no}.'~

No
48%

Yos
62.%

.....,._--------_."',---
The 52% vote In favour Indicates that marginally mom respondents
do make sure that any head lease contains a clause oancelling any
cession of "Jhts from the head lessor to the head lessee than
those who dar.'t, but the market seems fairly ambivalent on this
Issue.
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Question 17

"When negotiating the purchase or sale price of a property
development project. do you provide for the lettable area of the
building, on which the purchase price Is bH',ed, to be measured on
completlon and for the purchase price to be adjusted accordingly?
(yes/no),"

~----,----------------------------~--

No
41%

Voe
69%

~-------------------------------------
59% voted in favour of remeasurement and purchase price
adjus1ment on completlon,
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"or do you prefer to enter into a fixed price lump sum tender (l.e,
not subject to rerneasurernern) (yes/no)?"

No
66%

Yes
45%

With 55% in favour of a provisional contract price subject to
remeasursment and against entering Into a fixed price lump sum
tender it would seem that the market has a marginal preference for
provisional contract pricing subject to remeasurement and
valuation.

Agaii1, i)08 respondent answered yes to both alternatives qualifying
the second yes by stating "sometimes depending on marj<st
olimate" 8l"'';i another answered no to both alternatives thereby
Indicating tnat some other method of contract pricing is employed.
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that historical relationships and tht.=\ track record of known
contractors makes them the preferred choice over an unknown
entity which may win a tender on the basis of price alone.

One responder.t answered no to both alternatives and indicated
that it preferred entering a contract using a selected tender method.
Another response gave yes to both alternatives indicating that both
methods are employed depending upon prevailing market
circumstances.

Question 16

"Once the contractor has been identified, do you prefer to enter into
a contract Lased on a provisional contract price subject to
remeasurernent and valuation (yes/no)?"

No
46%

Yes
55%
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Question 15

"When developing a property do you prefer to enter into a
negotiRted contract with a contrsctor of your choice (yes/no)?"

"or do yOIJprefer to go out on an open tender basis (yes/no)?"

1

No

With 64% In favour of a negotiatod contract with a contractor of
their own choice and against going Odt on an open tender basis
one may conclude that it Is most desirable to enter a negotiated
contract with a contractor of your own choice. This would indicate
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1
I

i
1Question 14

"Would you find it acceptable for a developer to have an architect
prepare working drawings, and then for the developer himself to
mallage the building and construction work on a dc:>vl?!opment
project 1:11

--~---~-""M-""'··l
f

f

,___,_----_...._-_j
No
61%

As with question '13, a split of 49% for and 51% ag~in$t it being
acceptable fOi a developer to arrange for an architect to prepare
working drawings and then for the developer himself to manage the
building and construction work on a development projeot, ig
Indecisive and the Issue needs to be agreed and clearly recoraecl
In a clause in the development agreement.
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"32.4. do you fix the operating co. s at 9 prescribed amount
escalating at 3 prase, ibed rate - ,yes/no)?"

TI10 prepondererce of affirmative answers to this \1uestlon
ehows tilat grosb .aases are still alive and well and favoured
by tho property Industry.
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"32.3. to whom do you allocate responsibility for selecting
maintenance operators for funotions such as security,
cleaning, gardening, lift and escalator maintenance etc.
when negotiating the terms of a development agreement-
(developer or investor/buyer)?"

~---------------------------.------------~

Inv's1r,/bu'lor
73%

Dov'pr.
2'1%

The market ';lllS une,4ulvocably indicated that it is the right of
the Investor/buyer to select the rnalntenanne cperatcrs for a
particular property.
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"32.2. do you define in detail each specific operating cost Item
whllJh wi!! be deducted from tha gross income and walt for
the actual costs to be incurred before calculating the net
Income figure .. (yes/no)?11

No
49%

Vou
61%

The response to this question was fairly evenly divided with
similar numbers of respondents using and not using this
method to achleve certainty In establishing the net retum
from the property.
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Question 32

"When providing for the calcu'atlon of a "net return" required in
terms of a rental guarantee or headleeee,

32.1. do you specifically distinguish between and define those
items that constitute capital coste and those that constitute
lucerne expenditure to be Incurred in the maintenance of the
buildings .. (yes/no)1t1

83%

No
17%

As may be seen In the chart above, tho sample population is
omphatic that It does specifically dlGtlnguish between cacltal
tmd income expendlture Items although In my own
experience this Is seldcrn the case.
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Question 31

"Aloo, if your answer to questkm '2f: above is yes, when calculating
a provision for letting commissions to be paid aft.<3rthe scheme has
been handed over and the developer has been paid out his final
draw what sort of duration would you use Yl)r the f'1~)tlonal lease
forming the basis of the commission estimato . (1 yem, 3 years, 5
years or othe~period) 111

50%.
45%
40%
35%
30%,
25%
20%
16%
10%,
6%:
0% _"L,.~,",".,_~"~.,.- ..1

6yrs1yr 3yr~

Five years is the most popular period followed by the three and one
year periods respectively. Given the favour shown to the longer
duration llnd eonsequent greater sums of monoy which will be
retained, tho role of the development agreement in clarifying this
ISSlle of letting cemmlaalonsand In establishing the criteria for how
payments are to be made becomes even mom important.



"If your answer to 29 above is yes, when calculating the retention
for tenant fitting out costs where the tenant might only take
occupation some time after the scheme has been handed over to
the purchaser, do you use ..tbe current cost estimate as calculated
by the project quantity surveyor plus any interest earned on that
amount until it Is drawn down, or the current cost estimate plus a
building cost escalation factor plus any interest earned, or another
method?"

o
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QUestion 30

Cost& Int.
4"1%

Othor
m01hod
11%

Cost& ose.
Be Int.
42%

The respondents were fairly evenly divided between the first two
alternatives slightly favouring the current cost plus Interest only
option. The other method mentioned by two respondents was the
current cost estimate plus a building cost escalatlcn only I.e. with
no interest accruing.
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Question 29

"When negotiating the purchase or sale of £I development. do you
make provision. In the project prloe, for first. time, once off tenant
fitting out costs and letting commissions where the tenant') might
only take occupation after the scheme has been handed over by
the developer to the investor (yes/no)?"

r-----------------------,

Yes
95%

No
5%

The chart shows overwhelmlr,g support (95%) for making such a
provision in the project price.
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QU9stion 28

"Where a retention is held by the purchaser/investor against
performance by a vendor/developer, do you believe the money
should be held " (in trust, directly by the investor or in some other
manner)'?"

Dlreolly by
lnv'str,
44%

In 1ruet
49%

blller
manner
1%

As tl1e pie chart shows the respondents were fairly evenly divided
between holding cash retention memes In trust and directly by the
investor. The other manner response was In fla high yielding
Interest bear!ng account with interest for the developer",

I",
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in order to calculate their likely return from a project more
accurately,

The "other" response states that the rental guarantoe retention
"should be re/e(;j~Ad ag£1inst approved /ettings" which would seem
to infer that there is ,'10 outside time limit for expiry of the guarantee.

Question 27

"Where a retention is held against performance by a developer, by
witholding part of the project price or part of the development profit,
would you usually negotiate for the the retention to be held - (in
cash/by bank guarantee)?"

Bunk o'too.
65%

With 65% favouring bank guaranteec this Is another document to
be included with the development agreement.
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"Where a rental guarantee is utilised to secure an Initial return for
an lnvestor, for what duration do you believe it fair and reasonable
to secure the initial return assuming that the building is let gradually
and assuming that the retention amount, as calclll.::t.:1.Jin quesnon
25 above, is not anti rely consumed within that initial period?"

~;_lS_OO_~ 10_'o/c_O 2_0_% 30_%_O~_4_~_~ 50_'% 6_0o/c_o~

Othor

~yre

36 mnths

24 mnihs

1S mnths

i:/

Again, the chart demonstrates the sample population's strong
support for the 12 month perlod, In other words the most popular
form of rental guarantee comprises one year's rental tied up for one
year. When one year has elapsed after the hand over date, the
developer would be entitled to receive any gual'antee amount
remaining and would have no further financial rental comrnltmeru to
the lnvestcr.

At 29% of the response it appears that it is fairly common for the
one year's rental to be IOl~kedup for a period of 24 months before
release to the developer and at 11% there are instances where It is
even locked up for 36 months.

This points to a regular transfer of tile initial letting risk In property
development projects from the investor to the developer.
Developers thus need to factor this risk Into their feasibility studies
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Question 25

"When using a rental guarantee to secure an Initial return for an
Investor, what is the usual amount of rent you would seek to retain
(expressed In months)?"

f!
//

>3 yrs

Othor

i
...~ ... a.~

..~: ::~3H; I
I

,
30% 40% 60% 60% 70%

6 Inllths
, ,

0% 10% 2Q%

The most popular guarantee commitment sought from developers
Is 12 months rent as Is evident from the chart above. With 12% of
the vote each, the 6 month and 24 month periods obviously also
find fairly regular application.

The "oihertl statistic refers to a statement by one of the respondents
(a const.ruction company acting as developer) that It does not offer
rental guarantees, but Instead signs head leases which run from 1Q
to 20 years.
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Question 24

"What documents do you Of would you typic~lIy include in a
development agreement as annexuresv:"

Ol ,tl ... c ' tch = ,,,
a~ ..'i)oJ .g'~

t'11(h en Ow w'~ 'ti e CII(h C :::: III :E OJ ~ 0'C .s - C :.'l,l;1 ill 0 ttl C. '0
~~

ttl B II) I: c 'tl (h Ol III8 8 0.-
tr.I

25%

6%

20%

15%

10%

0%

_j
A 21% and 20% response in favour of the annexure of design
documents and building documents respectively provides evldenoe
of the fact that design documents and building specifications are
the most frequently included annexures to development
agreements, At 18% of the sample, land sale agreements are the
next most important Inclusions follov..'ed by specimen leases,
building contracts and contracts with consultants.

Other documents mentioned as being typically attached to
development agreements include: zoning or rez.oning certlfleates,
copies or title deeds, the financial feasibility study with a schedule
of anticipated rentals and operating costs, proot of insurance, a bill
of quantities a j anv other costing Information, a statement of the
method of measurement of rentable space, bank guarantees from
the investor, performance guarantees, tenant la; outs, Indicative
tenant mix schedule and letters of Intent from major tenanta, an
Interest calculation clause and a schedule setting out the rental
guarantee calculation.
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• Appointment of me lager and administrator of the
buildings and property

5.3. Recommendations for further study:

Bearing in mind that this is an InitifAIwork on the subject it would be
useful to:

• look at a comparlscn of some further existing agreements;

• possibly Identify specific types of ayreement appropriate to
specific: types of development;

It attempt to formulate a definitive set af ancillary agreements
to be appended to property development agreements;

further refine tlV8 checklist proposed above;

investigate t.he reported case law which exlsts where
disputes hsve arisen out of the development process or over
the terms of a development agreement.
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" Defect list and rectifir.ation procedures

" Insurance

• Statement of who bears the risk of any damage to or
delay in the project and the time, date and stage of
completion necessary to be reached for hand over of
that risk to occur

6.2.6. Lotting

• Copy of standard lease document

• Tenant selecncn criteria and responsibility

• Indicative tenant mix schedule

It Letters of lntont from major tenants

• Tenant installation procedures

• AppOintment of letting agent

• Cession of tim right to collect rental directly from
tenants In terms of a head lease or rental guarantee

" Provision for tenant installation allowances and
letting commissions where tho letting of buildings
takes longer thaI" the rantal Quarantoo period

5.2.1. Managomontand ownorshlp

II Responsibility for ccmpllance of ullliding with local
mLAnlclpnl regulations
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" Indlcat!on of who owns any retentlon held against
the developer

• Clause allowing lnvestor to p~y contractor directly
where necessary

" Guarantee by developer and method of interest
calculation

• Provision for final measurement of the buildintJ and
adjustment of the purchase price

• Definition of initial return comprish'9 the guarantee
and the accounting method to be used in its
calculation

" Sank guarantees from the Investor

" Provision for tenant Installation costs and lattlng
commissions

• Description of what comprises operating coste In
dafjnlng the net return to be generated by the
investment

5.2.5. Construction

,. Provision for tho employment of a Itwatohing briaf"
quantity surveyor

• inspection rlgl.(S

" Copy of the building contract

• Rot;lponslb:lltyfor cost eaealatlens

• Waiver of builder's lion

..
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• Confirmation of brief to and responsibilities of the
various professionals

• Copy of contracts with consultants

• DetE:!fmlnatlon of what comprises the design
documentation and a description of the deviation
procedure

• Copies of design documentation and building
specifications

'" Breakdown of development costs as estimated by
project quantity surveyor

• Method of measurement of the building areas

5.2.4. Financing

, Description of the items making up the total cost of
the scheme

• Copy of feasibility study with schedule of expected
rentals and operatino costs

• Detoils of how payment Is to be made by Investor to
developer

• Security for obligations of developer (I.e. retentions
and cession of any performance bonds and the like
provided by aub-centractors)

• Copias of performance guarantees
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.:# land
·AI· tetting period
'*, maintenance period
.~ net rental
.*, sale agroement
,*c total dov(~lopment costs

Descrlptlon of the projll3ctldevelopment and the end
product envisaged

• Ooveloper's duties and tM timing of ccmpleflon of those
dutlos

• Indemnification of Investor or investor's company by the
developer

5.2.2. Land acquisition

Description of the land I,
i

• Copy of land sale agreemont

• Copy of zoning certificatels

'* Zoninglland use righb~
.;+;, Necessary consents end permissions
*' Ownership of or option over the land to be

developed
.;+;, Extent of the site and I(,cation of boundaries

• Copies of title deeds

• Conditions precedent

5.2.3. O\):lllgn,~ost and ecnsent

• Selection of professional team



Page 142

Flowing from the conclusions drawn above it is apparent to me that
property development agreements need to be flexible in order to
accommodate the different requirements of the signatories and
must be adaptable to the circumstances of each particular
transaction, therefore a single pro-forma example of the agreement
would not be of much use to the industry, however a checklist
itemising those factors which could cause uncertainty in a prepen,
development transaction should be of some use.

5.2. Checklist for use In drafting proporty development agreoments

This checklist will deal only with those ltems regarded as "ossential"
to tho agreement and will not cover the standard clauses which are
typioally appended to development agreements.

The list is set aut In pOint form and Is IntendAd to aSSist parties who
wish to draft development agreements by acting as an "aide
moma/r" with regard to the more Important concepts.

5.2.1. Con copt foasibility

• Definitions

.*, building
'*' building documents
,~. ceiling cost
.*. commencement date
'*, completion date
.;+:, defect list
<)j(' developer
.;f;:, development
')\;> development profit
,~. effoctlve ...ate
~*, final completion certificate
.* Initial return
'\j\o Intended completion date
#i' investor/invostor1s company
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10. Construction risk (e.g. works risk, delay labour action
weather, materials shortages etc)

10. Unforeseen building cost escalations

After evaluating the risks managed by a sample development
agreement (pages 49 to 8S above), and observing from my own
experience that this Is a fairly representative form of property
development agreement, I conclude that existing forms of the
property development agreement are effective and th&t they serve
a useful purpose in creating certainty as to who will bear what risks
(Including, but not limited to those listed above) in the process and
in establishing a procedure for dealing with disagreements arising
out of the transaction (Para 14 mentioned on page 50 which Is the
arbitration/dispute resolution clause in the sample agreement).

Some parties will be better served by one particular version of the
agreement than others and the usefulness of the;)agreement to the
various signatories Is dependent upon their relative positions of
strength when negotiating thl!! terms of such agreements.

EXisting agreements do have a number of shcrtccmlnpe (discussed
on pages 92 and 93 above) and there are always issues which they
fall to address. These Issues may be different for the various forms
of the agt'eement and will be Influenced by the particular
circumstances of the Signatories to each partlculer agreemel'lt.

From this, one may conclude that no one agreement Is perfect and
there will always be various discrepancies and omissions because,
Intor alia, the agreements often have to be negotiated drawn up
and signed quickly In order to facilitate the transaction, the weaker
party to the transactlon may b~ obliged to omit some protective
clausa In order to ensure the progress of the project, the parties
may be lnexpel'lenced in the drafting of such contracts and some of
tho infort'notlon ncceasary to draft the owreemont effectively (e.g.
coatings data) may not be available In time tor tho nogotlatlon.
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1. Concept/feasibility
2. Land acquisition
3. Design, cost and consent
4. Financing
S. Construction
6. Lettil1g
7. Management and ownership

and that because there are many risks applicable to all of the
above stages of the property development process, as set out and
discussed in pages 35 to 40 of this report, the property
development agreement needs to cover aspects of all of these
stages to be fully effective.

1. The timing of the scheme within the property and
economic cycles

c

There are speCific risks applicable to each stage and the ten most
serious risks, in order of Importance. have been identified by
market researcr (Que~tlon 9 of the questionnaire), as being:

2. Securing the appropriate or desired rights for the site

3. Finding a buyer or Investor for th~ scheme

4. Achieving budgeted rentals

5. Letting proceeding mora slowly than anticipated

6. Inappropriateness of the bulkllng design

7. tnaccuraev of estimation of tho end value of the scheme

8. POOl' quality construction and project supervision

9. Finding bridging finance to proceed with the scheme
whilst looking for long term finance or an Investor
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ChapterS
Conclusion

a."i. Summary of conclusions

The market research conducted for and forming part of this study
confirms firstly that the property development agreement does
exist. Question 4 in the questionnaire sought to establish the nature
of the parties to a property development agreement and given that
there was a 100% response to the question. and that 92% of the
respondents indicated that the property development agreement
was concluded between the Investor and the developer, It would
seem logical to deduce that the sample agrees that the property
development agreement does exist.

Secondly. In the light of the response to Question 7 In the
questionnaire in which 100% of the respondents indicated their
belief that a written development agreement is "absolutely
essentia/" In managing rlske Inherent In the property development
process, I believe It to be reasonable to conclude that there is a
need for the property development agreement.

Thirdly. the 93% response of "always" to Qu~stlon 8 In the
questionnaire In which the sample was asked whether a written
propc,lty development agreement was concluded "always" or
"sometimes" (with tl10 approximato % of times). indicates that the
property development agreement Is used regularly by the Industry
and specifically by property developers. property Investors and
managers (Question 1 In the queetlcnnslre), who are mainly
Involved h, commercial (offices) 33%. retail 30%. and Industrial
26%. property business (Question 2 of the questionnaire), and
where the property development schemes are mostly in the R5
million to R20 million range (Question 3 in the questionnaire).

As set cut In pages 10 to 48 of tnls report, I conclude that the
property development process can be broken down Into several
distinct stages namely:
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Varied responses to the supqested methods of calculation of the
"net return" expected from a property also indicates a need for the
development agreement to make the risk allocation more certain.

Overall, the development agretjment appears to be an Important,
useful document In the management of risk In the property
development process and its form needs to be flexible enouqh to
accommodate the various circumstances of each development
transaction.

;1
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4.3. Conclusion

The relevant segment of the property market is fully aware of the
existence of the development agreement and uses it extensively. It
correctly understands the agreement to be between the investor
and developer and believes the investor to be the main beneficiary
from its conclusion.

The key risks Identified and set out in the preceding panes
generally appear able to be managed by the negotiation of a
development agreement which assists in creating certainty
regarding the allooation of those risks and responsibilities amongst
the various parties to the agreement, particularly between th£3
Investor and developer.

The divergent opinions expressed over how development risks
should be managed and who should bear them expose a clear
need for a written agreement to be drafted for every slzee:ole
property development project . This nccc Is confirmed by the
sample population's observations that the most cost effective
method of ensuring performance In such a project is through a
process of negotiation and agreement.

A number of sugget3tlons were received with regard to the
documentation which should accompany a development agreement
and my conclusion here is that the merket would like the agreement
to be as precise as possible and that as rr "mexureo as are
necessary to aohleve the deslrr.:tdIdvel of clar. Jld be Included
with the agreement.

The rental guarantee emerged as the n•est favoured technique
employed to secure the financial return from a property Investment
and a one year rental secured for one year is its most prevalent
form.
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Question 33

"What rate do you use to calculate the notional return payable by a
developer during the construction phase of a development project
as the funds are being drawn down and before any tenants have
begun paying rental- (a property related return, the long bond rate,
a money market or 3 month NCD rate or some other rate)?"

~~~!I~l'
50%1 I'

40%1 .

30%: 1
20%; j

1~~ ll-._c._
Prop.
refum

i¥~il((Jw.1 i__..".,.... .......,_..' .__..~_JI'
Long MOMY Othor
bond mkt, rata
rate raw

The bulk of the sample population uses a property related return
with very few employing the other rates suggested in the question.
Additional rates identified as being used Included the prime bank
rate and a combination of the property return and the long bond
rate.
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payable in terms of this agreement to BUILDING
COMPANY (PROPRIETARYI I_I,HITED as

security for Its obligations in terms ~fthe building

contract;

3.3.14. procure that the development is carried out and

that the I~nd is landscaped and the buildings are

built in accordance with the design documents,

that all materials used in the construoucn of the

buildings are substantially in accordance with the

design documents and that a standard of

workmanship and finishes is maintained as ib

specified and/or contemplated therein and In the

event that this agreement and/or the design

documents fall short or omit any matter necessary

for the completion of the development. then it

shall be done in accordance with sound buiiding

practice utilised In A grade Qood quality office

"ulldlngs in the decentraused office areas of (tllo

location of tn« dovelopment) insofar as quality

and quantity is concerned and the doveloppr shall

do all that hs necessarv and make all the

necessary provision f~r the due and proper

completlon oj: the development;

3.3.15. make good or CUUtlEl to be made 9liod-

3.3.15.1. any defects, shrinkages or other

f(\~tlts and shortcomings which

Pagel ..... 11
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will be in accordance with the design documents,

Including the specifications of the engineer;

3.3.10. en SUI e that the development will be in accordance

with the township conditions of tho land;

3.3.11. ensure that the development IS completed by no

later than the intended completion date; provided

that if construction of the building is delayed by ~'i

n1tUm: or by reason of any exceptionally inclement

weather or by reason of civil commotion, local

combination of workmen, strike or lockout or

dolAyed by any other causes beyond the control

of the developer and which it could not have

foreseen ~t the signing of this agreement and

which tho architect considers sufficient, in which

c"'r;o the architect shall certify a fair and

reasonable extension of time for tho completion of

tho buildings; ;

3,3.12. procure that the contractors and subcontractors

agreo to the terms and conditions of this

agreemont and comply with the provisions

thoreof;

3.3,13. enter Into a written standard form bullqing contract

with BlIlL.DING COMPANY (PROPRIETARY)

L.IMITEDand ,,11011 ensure that It holds 1;~tontlol1

money of not loar than 5(1/0 of the total amount

Page,'" ... 10
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th13erection and completion of the buildings (by

the local and other competent authorities);

3.3.7. pay all fees and other charges (including water,

sewerage and the electricity connection charges)

payable to the (name of local authority) or to

any other competent authority in connection with

the submission and approval of plans for the

development and the provision of public utility

servic:1)sto the buildings and to the land and also

to pay MY development contribution which may

become payable as a result of any change in the

relevant Town l'ltlnnlng Scheme;

3.3.S. procure that proper provision i5 made for the

support and use of any walls, buildir1gs, roads or

foot pajhe, situated in the whole or In part on

adjoining properties or streets and that, In carrying

out the building operations, all reascnable

measurea and precautions are taken and

observed to prevent anv avoidable nuisance In or

on the land, or anything which may cause

annoyance, inconvenlence or dleturbanee to the

owners, tensnts or occupiers of adjoining

property;

3.3.9 ensure that all the nocossary soil InvQstigations

have been done and that the building foundations

Pagel ..... 9
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3.S. The developer shall-

3.3.1. endeavour tv commence with the development on

the commencement date;

3.3.2. supervise the activities of all consultants and

contractors appointed to the development:

3.3.3. effect such Insurances as the ecmpanv through

such brokers may reasonably require or approve,

inoluding, but not limited to those referred tt' In

clause 1B.;

3.3.4. supervise and co-ordinate payments to

consultants and contractors against appropriate

progress of constructlon and certification thereof

by the archuect and shall ensure that payment~

are not made in advance of due date and that

normal retentions are effected;

3.3.5, allow the compeny at ~,hecompany's election to

attend meetings with it and with the ccneultants

from time to time;

3.3.6. procure the approval of the design documents, all

consents and town planning end %onlng

provisions which are required for the purpose of

Pagel ..... 8
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2,2, The parties undertake to use their best endeavours to

procure the timeous fulfilment of the conditions I'dferred to in

clause 2,1,1, and 2,1,3.

2.3, Should all the conditions not have been fulfilled by the date

contemplated by clause 2.1. tl1en this agreemelnt shall iruiQ.
frultQ lapse and the ruatilli .Q® ~ shall be restored and

neither party shall have any claim against the other arising

pursuant thereto, save as set out In clause 25.

3. tHe DEVEl.OEl\'lmI
3,1. The company requires and authorises the developer (as it

hereby does) to develop the land as set out In the building

documents and to ereet the buildings thereon In accordance

wit;, the building documents with eff~mt from the effective

date. It Is recorded that the bllildlng shall consist of

approximately X square metres of lattable office space and

X square metres of lattable warehouse space which may be

varied in terms of this agreement but subject to the limits set

out In clause 1.1.1.

3.2. The deV(:~ioper undertakes to employ consultants,

eontractcrs and sub-contractors so as to cause the

development \0 be effected timeously and completed In

terms h(~reof and at the developer's expense against

payment. from time to tlmo, as hereinafter provider', b,' the

company of amounts In respect of Items mal<ing up the total

development cost but limited to the ceiling cost.

PagfM..... 7
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shall be given to it as if It were a substantive provision in the

body of the agreement.

1.5. In this agreement, unless the context clearly otherwise

requires, ~II measurements of the buildings are on the

BOMAI standard.

1.6. For the purposes of this agre*ment, unless the context

otherwise clearly Indicates, all references to "writing"

includes telex and teletax.

2. QQNDI!IONJl~
2.1. Thla entire agreement is ")ubject to the fulfilment of the

undermenttcned condltlons }:,rercdent by not later than (day,

month, yoarj or by such ext~nded elate as the partles may

agree to In writing and In the exerelae of their absolute

discretion:

2.1.1. the)conclusion and becoming unccmditlonal of the

vendor's agre~mf)lnt;

2.1.2. th~ r.?;,ol,1r il:) ~If tht; land to enable the company to

NC'ct i;1El buildings thereon; and

2.~.S. the registration of the transfor of the land lnt('l the

company's name.

Pagel ..... 6
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respect of basement storage space RX per

square metre;

1.1.23. "LETIING AGENT" means LETTING AGENT

(PROPRIETARy) LIMITED;

1.1.24. IItotal development costs" means the costs to be;

incurred in respect of the development as listed in

clause 7.;

1.1.25. "INVESTOR" means lNVEsrOR

(PROPRIEtARY) LIMITED;

'1.1.26. "vendor's agluerr.ent" means the agreement

between the iNVESTOR and the (full names of

proporty sellers) for the purchase of the entire

isslled share capital of the ccmpany;

1.2. Clau$E)headings where w~ed In this agrec·nnentare used for

convenience and shall not be referred 10 In the interpretation

of this agreement.

1.3. Any reference to an enactment Is to that enactment as at the

date of signature hereof and as amended or re-enacted from

time to time.

1.4. If any provision In a dc-flnltlon Is a substantlve provision

oonferrlng rights or imposing obligations on any party.

notwithstanding that it is only In the de-finition clause, effect

Pagel ..... 5
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1.1.17. "initial return" means an Income to the ccmpany

during the letting period In the form of the net

rentals which for the first 12 months of the letting

period shall be equal to the net rentals M set out

in clause 1.1.22. multiplied by the final

measurement of office space and parking bays

and escalated at 12% compounded annually for

the second and third 12 month periods of the

letting period respectively;

1.1.1 S. "Intended completion date" means (day, month,

year):

1.1.19. 'tand'' means Stand X, District X, Registration

Division It. Province X, mesRurlng X square

metres;

1.1.20. "letting period" means the period of 36 calendar

months commencing on the ccmpletlon date;

1.1.21. "maintenance period" rneane the period of 90

days commencing on tllo completion (.fa·'e;

1.1.22. "net rental" means In rppt"lect of ottlce space RX

per square metre, in respect of werehcuse space

RX per square metre, in respect of covered

parking bays RX per parking bay, In respect of

open parking bays RX per parl<ing bay and In

Pagel ..... 4
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1.1.10. "developer" means DEVELOPER

(PROPRIETARY) LIMITED;

1.1.11. "development" means the land, the preparation

thereof and the buildings and the oonetructlcn

thereof;

1. 1.12. "development pr Jm" means the development

profit payable in terms of clause 7.2.2.;

1. '1.13. "effectlve date" means the date on which this

agreement is signed by all the parties:

1.1.14. "final completion certificate" means a certificate

Issued by the architect to tho company and the

developer In which the architect. certifies that all

defects as listed in the defect list have been

rectified;

1.1.16. "final measurement" means the measurements of

the total rentable space and number of parking

bays in accordance with clause 1.5. as certified by

the arehlteot;

1.1.16. "initial design documents" means those

documents Initially to be supplied by the

developer, listed In Annexure A hereto;

Pagel ..... 3
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1.1.3. "ceiling cost" means the amount of RX (X In

words) which amount may be varied in

ecccrdance with the formulae set out in Annexure

C, depending on the variance in the office space

and/or parking bays in accordance with the final

measurement;

1.1.4. "commencement date" means (day, month,
year);

1.1.5. "company" means INveSTOR COMPANY

(PROPRIETARy) LIMITED;

1.1.6. "completion date" means the first day of the

month succeeding the month during which the

buildings shall have been completed as certified

by f.he archltect which shall be when the buildings

h2Ne been completed in accordance with the final

bllilding documents and are complete for tenant

oocupation;

1.1.7. "conditions precedent" means the conditions

precedent referred to In clause 2.1.;

1.1.8. "day" msens a working day excluding Saturdays,

Sundays and public holidays;

1.1.9. "defect list" means the list of defects as set out If!

clause 15.;

Pagel ..... 2
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WHEREBY IT IS AGREED AS fOLLOWS:

1. JlI;EINIIIQNS AND INTEREBETAIIONS

1.1. In this agreement, unless Inconsistent with the context, the

following expreselons or terms shall have the meanings

ascribed to then. respectively-

1.1.1. "building" means a building consisting of a

maximum lettable area of X square metres of

which the office area shall not be less than X

square metres nor more than X square metres,

the remaining lettable area shall consist of

warehouse space, with X covered parking bays

and X open parking bays, to be erected on the

land In accordance with the design documents,

provided that notwlthstandlnq the aforesaid, the

building shall have as many parking bays as are

required by municipal regulations having regard to

the tenant mix of the building;

o

1.1.2. "bulldlng documents" means the approved plans

and specifications, the (finishing schedule, the

electri')al specification, the plumbing speolficatlon,

the landscaping specification, the civil engineering

speCification and the building and other sub

contracts, listed in Annexures A and B hereto, and

to be annexed hereto;

Pagel ..... 1
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entered into between

, :j

lPJJLf~B..QQJWMNY(eBQeRl~

(Registration No )

and

~OP..EBJeB.QE!.BLli,rABYJJJMl1JiQ.
(Registration No )
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approved by the developer and the

INVESrOR;

Is a I(lase for a minimum period of

three years which complies with this

clause B.3. and with at least the

following terms end conditions-

8.3.2.2.1. the commencing rentel in

respect of thl;. office space.

covered parking bays and

open parking spaee and

showroom space, if

applicable, shall not be

less than the net rentals

set out in clause 1.1.22.;

8.3.2.2.2. the tenant pays P-l'Q min for

all costs and maintenance

as mere fully SFlt out In

Annexure D;

8.3.2,2.3. the rental payable by the

tenant, including parking,

escalat ...s at least 12% per

annum, compounded from

the date of the lease's

commencement;

Page; ..... 23
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8.1. It is recorded that the developer has appointed LETTING

AGENT No, 1, and LETTING AGENT No, 2. ae joint sole

letting agents for the letting of the buildings {"the agents"}.

B.2. The maximum letting commission payable to tho above

agents for the letting of all lettable area shall be RX (X in

words) In total, which sh~1Ibe paid by ths developer.

8.S. Prior to and fur the duration of the lotting period-

8.3.1. net lease shall be regarded as approved save with

tha prior written approval of the company which

approval ahall not be unreasonably withheld,

provided such lease complies with the provisions

of clause 8.3.2.;

8.3.2. a lease In respect of which the company'e consent

shall not be unreasonably withheld In terms of

clause a,3.1 II shall be one which"

8,3.2.1. is negotiated by the agents

appclnted In terms of clause 8,1, and

which, altnough it does not comply

with this clause a.3., the company

has In writing agreed to accept and

approve whether conditionally or

othorwis~, provided that the financial

standing of the tenant has been

Pagel ..... 22



Appendix 1.

amount from the developer immediately after the liability

therefor has arisen, irrespective of whether the company had

plready paid the amount or not Any certiflcate given LInder

th-J hand of a director of the company indicating the amount

of any such excess shall constitute tlli!ru! ~. proet in any

court of law of the correctness of such amount and the

liability of the developer to pay It such amount.

7.4. The developer shall submit monthly statements of

development costs incurred in the execution of the

development accompanied by its relevant supporting

decumentancn and invoices to the company. duly certified

by the architect as being true and correct. and the eern, my

shall, provided this does not exceed the ceiling cost. subject

to clauses 9. Gnd 10.. pay to the developer the a.nount so

specified within 7 days of receipt who shaUln turn pay to the

recipients entitled thereto. tho amounts due in respect of the

Items making LIp the total development costs. Such

payments shall be regulated and scheduled so as to reduce

the numoer of payments to a reasonable minimum.

7.5. The developer shall deposit RX (X In words) with the

INVESTOR. upon It receiving Its first payment as envisaged

by clause 7.4'1 and the provisions of clauses 9. and 10. shall

apply mYk\1ls, llllitruJDm to this amount.
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with premises in the building not

recovered from tenants) of ~remlses

leased In the buildings which is

payable prior to the completion date;

and

7.1.3.13. the proceeds of any insurance

recelved In respect of a delay in the

project pursuant to clause 7.1.3.5.

above.

7.2. The developer warrants in favour of the company that the

total development cost w1!l not E:!xceed the ceiling cost.

Consequently, showl the telbal developml;)nt cost M

7.2.1. be more than the ceiling cost, then the developer

shall bear and pay any such excess to

whomsoever It may be due and tne developer

hereby Indomnlfietl the company against any 10$s

or claim in this reg lard; anci

7.2.2. be less than the cEliling cost, then such dlff~I'ence

~'Ihall be the devl310pment profit and shall b~

payable on the completion d~lte to the developer,

subject to clause 9,

7.S. Should tho company be lIabl!~ to any third party in respect of

any amount forming part of such excess referred to In clause

7.2., than the company shall be entitled to recover such

Pagel ..... 20
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'1.1.3.6. all le,tlng commission payable In

respect of first lettings during the

letting period;

the placement fee and commission

paye!:.:e to the LETTING AGENT in

respect of the development;

7.1.3.8. any and all other items reasonably

necessary for the completion of the

development and the letting of the

building;

7.1.3.9. the cost of all fixtures, fittings and

equipment installed in the building;

7.1.3.10. the tenant Installation ccats and

prime cost items, subject to ~he

quantltles and amounts specified in

the design documents;

7.1.3.11. tho amounts payable In terms of

clause 7.5. below;

from which the following Shelll be deducted -

7.1.3.12. the net lncome (I.e. gross mntais

recelvable by the company less all

expenses and charges In connection

Pagel ..... 19
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Appendix 1.

all payments due to the ccntraotor/s

..,id suocontractorls and the local

authority and Inland Revenue;

notional interest on all amounts

disbursed from time to time by the

company, Including but not limited to

all ltoms referred to in this clause

7.1. as part of the total development

costs, such notional Interest to be

reckoned and calculated at 12% per

annum, capitalised monthly in

arrears, from the date of each

disbursement until the completion

date, subject to clause 7.3.;

all legf:ll costs and stamp duty and

VAT;

ollln~IJrance premiums relating to the

carrying on and completion of the

development: the polIcies of

lnsurance which will cover the

respalotlve interests of the part!as as

Is more fully set out in clause 18

below.
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6.6. Save as set out in this clause, the building documents may

not be altered unless otherwise requested and agreed

between the company and the developer In writing.

7. ~QI~.Qe~QSI~

7.1. The total development costs shall mean all costs, charges

and nctlcnal lntoreat In connection with the development and

without derogating from the generality of the aforegolng this

~hallinciude ti

7.1.1. the total purehaseprice payable by the purchaser

tri terms of the vendor's agreement for the shares

in or claims against the company Including the

cost of the land, if not yet registered In the name of

tho company;

"1.1.2. 011 costs attributable to d1Q payment of betterment;

7,1.3. the costs of the development, whether pold or not,

including.

7.1.$,1. all fees and dlsburaaments In

connection ther~with or arohitQOis,

engineers, ql,antity surveyors,

attcrneya and other professionals as

the developer or the company may

reasonably appoint from tlme to time;

Pagel ..... 17
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written approval of the company, 'Nhlch approval will not be

withheld unreasonably. Should there be any need, In the

opinion of the developer, for any material deviation from the

building documents, it shall then furnish full particulars to the

company.

6.4. Within 7 days after receipt of partloulars of any deviations

the company shall in writing, inform the developer whether or

not it approvos of tho deviations. Provided tho company has

recelved such particulars, the company shall be de&meu to

have approved of tile deviations, if it dees not in writing

within the saId period of 7 days otherwise inform the

developer. If tho company requires any amendment andlor
alterations to any deviations, they shall Inform the developer

thereof within 2 period of 7 days, The parties will then use

their best endeavours to reach agreement thereon, as a

matter of urgenoy.

6.5. Any agl'eement or any deviation shall be racorded In a

memorandum signed by the company and the developer,

and shell be annexed to the building documents, and shall

be deemed to be Incorporated In and to form part of the

building decurnonts. Save Insofar as may be stated

specifically In such written amendment or addition, no

amendment 01' addition shall affect the ceiling cost to be paid

to the developer,

Pagel ..... 16
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5.1.4. all amounts retained by the developer as retsntlcn

monies against the main building contractor

and/or any subcontractor and/or any member of

the professional team;

and monies paid to the developer it) terms of its rights listed

above, shall forthwith be paid to the company upon receipt

thereof by the developer.

5.2. The developer shall onsure that all the builders' liens are

waived by the builders, contractors and sub-contractors

6. .DESIGN D_QO_VM5&IS Alil2.~~C.EDUBli
6.1. The developer Sh311 procure the preparation of the:

6.1.1. initial design documents which shall be annexed

to lthls agreement; and

6.1.2. the final building documents, as speciflQd by the

company, which shall consist of at least the

documents listed in Annexure 8 hereto, on or

before (day, month, yoar);

6.2. Once the design documents have been prepared they shali

be £ubmitted to the company for its written approval which

approval shall not be unreasonably withheld.

6.3. Tt1e developer undertakes that there will be no material

deviations from the building documents without the prior

Pagel ..... 15
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4.7. The developer warrants that all persons appointed to be

engaged with the development shall be duly qualified for

what they are appointed to do.

€l. .sruwMY BY 1I:IE DE\(ELQeER

5.1. As seourity for due compliance by the developer of all its

obligations of whatsoever nature In terms or this agreement,

the developer hereby cedes to the company all its rights to

the following·

5.1.1, the performance guarantees or bonds furnished

or' to be furnished by all contractors in respect of

the construction of the buildings provided that all

such performance guarantees or bonds are

approved of by the company in writing, which

approval will not Le withheld unreasonably; and

5.1.2. the right to receive from and/or retain agelinst the

building contractc- And/or any other contractor

and/or the professional consultants, damaqes or

penalties for late completlcn, or in respect of any

other oause whatsoever; and

5.1.3. the benefits to the developer under any and all

insurance policies taken out pursuam to this

agN;mment and/or in respect of any aspect of the

development; and
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4.3. The developer agrees that while' nil professional and other

parties to the development will be appointed and employed

by it, the architect shall acknowledgel In writing that he acts

throughout on behalf of the company and the company shall

accordingly be able and entitled to consult with him freely at

all times.

4.4. The developer shall obtain from each of the professional

consultants referred to in clause 4.'1. an undertaking that In

executing their functions they shall be Linder a duty of care

to the company and shall be liable to the company for the

performance of all their functions In a workmanlike and

proper manner.

4.5. Without derogating from the provisions of clause 24., no

member of the professional team, or a contractor,

subcontractor, agent or employee of the developer will be or

will be deemed tv be a nominated subcontractor of the

company and there will be :10 privity of contract between the

company and any member of the professional team,

ccn.ractor or subcontractor employed In connection with the

development.

4.6. The developer shall disclose to the company all details of

appolrnments r.':lferred to in clause 4.1. and of any

termination of SUOll appointments and of the appointment of

any professional consultants, centraotcre or subcontractors

In the place of those \'lhose services it has elected to

terminate.
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appear in the development within the

maintenance period;

3.3.15. '2. any water leat<ages occurring In the

development within 1~ months after

the. first heavy rainfall occurring after

the completion date;

3.3.15.3. any latent or structural defects which

occur or are evident j'l the

development :at any time within a
period of 3 years after the completion

date;

4. eB.QfE$SIONAL. reAM
4.1. It is recorded that the following professional team of

consultants has been initially approved by both parties, but

not yet formally appointed by the developer, viz ..

4.1.1. architect~

4.1.2. structuralenglneer ~

4.1.3. electrical engineer ~

4. '1.4. rneehanlca' enginaer ..

4. '1.5. quantity surveyor-

4.2. Any changes in the professional team shall be agreed by the

deve!clper aVId the company.

Pagel ..... 12



Appendix 1.

18.1.2. Public liability insurance (contract works) for a

sum of not less than RX;

18.1.S. Public liability insurance (property owners' liability)

for a sum of not less than RX;

18.1.4. Insurance against the loss that may arise upon

the removal of lateral support and piling, if

deemed necessary by the architect, and for such

sum as specified by the architect.

18.2. The policies referred to in clause 18.1. above shall be on the

terms and conditions normally contained in pollcles of the

above nature, provided, however, that such policies shall at
the request of the company be submitted to it for approval,

which approval shall not be Withheld unreasonably.

18.3. The developer shall pay all premiums and stamp duties in

connection with the Insurances effected by it, which shall

form part of the development coste.

18.4. The developer shall be liable for the first amount payable In

respect of each claim paid In terms of th€; policies effected

by the developer, unless the event leading to such claim

shall have arisen after the completion date.

18.5. The developer and/or the professional team and/or the

bulldh19 contractor and/or sub-ecntractor shall, where
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All parties will hold in contidence and will not disclose or permit to be

disclosed or communioated to any third parson the contents of this

agreement or any part thereof provided that It shall not preclude

disclosure in the ordinary course of business.

19. ~.r;
18.1. Without limiting the obligatitms, liabilities and reeponslbllltles

of the developer, the .:leve'oper shall subject tu clause 3.3.3.

effect and maintain for the respective il1telast and rights of

the developer, the company I the building contractor

(including all ('thor contractors, sub-contractors and

euppllors on site, whether nominated or oth~rwise) and the

profes~lonal team from the commencement date until the

termination of the maintenance period, the following

Insurance:

18.1.1. Contract works Insurance, which shall be for a

sum of not less than the RX (X In words) plus

20% pel' annum calculated from the

oorr nencement date to cover escalation in

building costs, demolition and profeeslonal fees

and thE!contract works Insurance policy shall be

extended to cover physical loss or damage to the

building arlsir19 from the perlls and rlsl<s of

npolltlo~ll riot and malicious damage" as Insured by

tile $(,.Illth Africa Spe~lal Risks Association

(SASRIA):
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: 5.3. The architect may deliver to the developer additional lists of

defects which are manifested in the development during the

maintenance period.

15.4. The developer shall expeditiously and with the least possible

Inconvenience to occupants of the building rectify all the

defects referred to above.

15.5. If the developer falls to rectify any defects which it has been

notified of by way of a defect list, within the period of time

whlch is reasonably necessary to eff~ot such rectification

after the defect came to its attention, then the clJmpany shall

be entitlod to give the developer written notice requiring It to

rectify any such defect within P. period of not less than

10 days and failing such rectification by the developer, the

oompany sl1all be entitled to cause such defect to be

rectified or to permit any tenant In the development to cause

such defeot to be rectified and to recover the reasonable

costs thEmaoffrom the developer on written demand.

16. .c,U~lQN

It Is recorded that the Pi.ACING AGeNT shall be paid a placement

commission of RX (X in words) by tile developer within 7 days from

the date on whir.h the developer receives Its first payment of the

development cost, which placement commlsslon shall form part of

the development cost.
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14.4. The arbitrator shall be entitled. without derogating from the

generality of the aforegolng ..

14.4.1. to frame rules as to the conduct of the arbitration;

14.4.2. to make an order as to the costs thereof;

14.4.3. to have regard to oqultability.

14.5. Notwithstanding any of tho aforegolng provisions, where any

dispute er difference arises, tho same shall first br referred

to the attorneys for the parties. If they are not able wallin

fourteen days of reference to them of auch dispute or

difference to resolve it, the preceding provisions may be

invoked.

16. ~QIJ..lSI
15.1. The developer, the company and the architect shall Inspect

tho development within 7 days of the completion date for the

purpose of determining whether or not there are any dGfects

In tho development. and If there are any, to compile a lltit

tnerecf,

15.~. The architect shall during the first 14 days of the

maintenance period deliver to the company and the

developer a defect list oomplled by the architect, the

developer Gnd the company in respect of the development,
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14. ARSIIBAIl.QN

Should any question, dispute or difference arise as to the meaning

and/or Interpretation of the provisions of this agreement or relating to

the mutual rights and obligations of any of the parties, then any such

question, dispute or difference shall be submittetj to and determined

by arbitration in the following manner ..

14.1. The arbitration shall be held informally, it being the intention

that as far as possible the arbltratlon hall be completed

within slxl; days after It has been demanded,

'14.2. The arbitration shAll be conducted by g

14.2.1. if the matter in issue Is an accounting matter only,

an Independent auditor agreed to by the parties

and failing agreement, an auditor selected by the

president for the tilnv being of the Transvaal

SOCietyof Chartered Accountants;

14.2.2. If the matter In Issue Is anything other than an

accounting matter or either of the parties disputes

that It is an accounting matter, a practising senior

counset of not less than ten ye$llrs' standing at the

Johannesburg Bar, as agreed upon by the parties

and failing agreement, as selected by the

chaIrman for the time being of the Johar.nesburg

Bar Council.

14.3. The decision of the arbitrator shall be final and binding upon

the parties.
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of or to suspect the existence of any act or circumstances

contrary to or inconsistent with the terms hereof.

13. J.NL2fiI('~!lIY:
13. 'I. The Ul",velopnr shall be solely liable for and shall indemnify

the company against and In respect of any liability, loss,

claim or proceedings whatsoever' arising under any statute

or at common law, in respect of personal injury or damage

to, 01' the death of any person whatsoever and injury ano

damaqe to any propert; whatscever (including service or

other damage to property or bulldlngs not being on the site

sufierad by owners, tenants or other occupiers) which mal

arise at any time before the date when responsibility for the

completion of the development has ceased or in

consequence of any act l1f ccmmlsstcn or omission on the

part of tho company or the developer, their agents,

employees, servants, contractors, sub-contractors,

professional consultants or any other perscn connected with

It and arising out of, or In the cours-. of, or by reason of the

buildings, the construction and maintenance of the buildings

and against all claims, demands, proceedings, damage,

cost, charges and expenses whatsot;)var In respect thereof

or in relation thereto.

13.2. TI1t<;lcompany shall not, without derogating from the

generality of the provisions of clause 13.1. above, be liable

for any damage that the developer may suffer as a result of

any delay In the commencement of the development.
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this agreement and the developer shall be obliged to rectify

any such matter correctly pointed out by the company In the

event of non-compllance. Should this result in anv dispute

between Hie developer and the company, such dispute shall

be determined in accordance with the prcvlelons of clause

14. hereof.

12.4. Nothing herein contained shall be conntrued so as to make

the company or their representatives responsible for any

part of the buildings or any defect whatsoever therein. The

company shall not be respon$lble for any damage, loss or

claims caused to any person, InolLldlng the developer, for

any delays In commencement of :Ie development 01'

construction, fault~1materials, structural weakness or failure,

errors in plans, specifioatlrJns or bills of quantity, poor

workmanship or errors In construction or non-performance

by any person or howsoever occasioned In connection with

any aspect of the buildings or the planning or execution

thereof, Including liability ari!:)lng out of any actions of the

developer or the company on or In connection with the land

or the buildings before or after the signature of this

agreement.

12.5. Tht3 company shall be entitled at all times to place full

reliance on and exerolse all Its lawful rights ariSing from this

agreement, notWithstanding the fact that it may have

exercised or refrained from exercising, In whole or In part, its

right of access and lnspectlcn In terms hereof, 01' any other

right 01' act which might or could have led It to become aware
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11.5. The company shall transfer from the deposit held pursuant

to clause 9.1., and retain for its own account, or retain the

amount under the bank guarantee or such portion thereof

held pursuant to clause 9.2., whatever the case may be,

such amounts from time to time as are required to meet the

developer's guarantee in terms hereof.

12. INSeeCIIQN BLGHIS.

12,1. The company shall at all times be entitled to lnopeot the

IMd, the buildings, the building documents and the books

and records of the developer relevant to the development.

12.2. WithwlIt derogating from the generality of clause 12.1.

above, the company shall be entitled at the developer's

e>;pense in terrrs of clause 7.1. to appolnt one 01' more

representatives of Its choice to carry out a watchIng brief

over the planning and execution of the development

provided that the devetcper's expense In terms of this clause

12, shall be limited to RX (X In words). The developer shall

render all necessary assistance and co-operation to such

representatives and, If and when so required by the

company, the developer shall furnish it with copies of

correspondence, minutes and other documents relating to

the development (..f the land and buildings.

12.3. The company shall be entitled to draw to the attention of the

developer to flny aspects on which the company coneiders

that the buildings are not being erected or the development

Is not being undertaken in accordance with the provisions of
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11. j~NIJNnAl:.LAJ1Q.MS.
11.1. Subject to clause 9., there may from time to time in the

company's discretion as often as a tease is concluded in

terms of clause S. above be a release ~~I.;mthe operation of

clause 9. and be paid te the developer so much of the

deposit referred to in clause 9.1. or there shall be a

reduction in the bank guarantee referred to in clause 9.2.,

whatever the case may be, as is net required to provide for

tena.rts' installations as certified by the art, .lteot pursuant to

clause 11.3.

'11.2. The prime cost ltems and provisional sums listed in the

building dccurnents shall be deemed to be allowances for

tenants and the ceiling cost shall be reduced by the amount

by which SIJl1hamounts have not been utilised by tenants.

11.3. The archltect shall on the completion date and thereafter on

conclusion of any lease agreement prepare an estimate

indicating the amounts rea:.onably necessary to attend to
tenant installation in the building and any amounts remaining

unpaid, whether by way of retentions ("lr otherwlse, to

contractors, sub-contractors or professionals.

11.4. Where the cost to the developer of a tenant installation

exceeds the cost allowance set out in the bLlIIding

documents, the developer shall be entitled to negotiate

directly with the tenant to recover such additional costs from

the tenant.

Pagel ..... 27
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9.1.3. This deposit may, sublect to clauses 9.3. and 10.,

be reduced on a !llil lllia basis, in the company's

sole discretion, havinG regard to the leases that

have been entered into with tenants during the

letting period, as well as the lettable area which

remains vacant during the letting period.

9.~!. The developer shall, as an alternative to clause 9.1. be

entitled to provide the company with a bank or other

guarantee, as may be approved by the company and the

INVESTOR in respect of the developer's liability in terms of

tills agreement, wheroupcn the company shall PLQ J]illl
reimburse the developer the amount held in terms of clause

9.1. above. The company may in Its sole discretion reduce

the amount of the guarantee.

9.3. The provisions of clauses 9.1. and 9.2. shall apply m~ltatis

mutandis In respect of the developer's obligations to

complete the tenant installations and prime cost Items.

10. IliE IMIIlAL REIUM
The developer hereby undertakes and guarantees that the company

will receive the initial return during the letting period and the

developer hereby indemnifies the company against and will

compensate the company for any loss or damages arising from a

breach by the developer of the provision') hereof provided that the

developer's liability in respect of the company's initial return shall be

limited to the amount referred to In clause 9.1.
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8.3.2.2.6. on such other terms and

conditions as set out in the

standard lease used by the

LET', 'ING AGENT annexed

hereto marked D.

9. ~U8BANTEe..6Y..OEVELC')eER

9.1.

9.1.1. The company shall, subject to clause 9.2. either

on the completlon date or at such time when the

total development cost Is equal to 89 percent of

the ceiling cost, as adjusted in terms of clauses

1.1.1. and 3.1., whichever occurs first, deposit in

an interest bearing account with a registered

building society and/or bank, as agreed with the

developer (falling agreement the dispute to be

resolved in terms of clause 14.) an amount equal

to the total lettable area multipllod by the net

rentals set out in clause 1.1.22. for the first 12

months of the letting period. The aforesaid deposit

shall be deducted from the ceiling cost due to the

developer, as security for the developer's

obligations in terms of this agreement, for tho

duration of the letting period.

9.1.2. The developer shall be entitled to the accrued

interest on the deposit, which Interest sl1all be

payable monthly in arrear, in a call account with

the INVESTOR'S bank.
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8.3.2.2.4. the costs of and incidental

to lease and stamp duty

are payable by the tenant;

8.3.2.2.5. notwithstanding the

provisions of clause

8.3.2.2. the rental payable

by the tenant upon the

termination date shall be

adjusted so as to be equal

to the market rental

payable by tenants for

similar premises which are

situate in similar areas as

that payable by tenants of

the buildings; provided

that the rental payable in

respect of the first year

after the termination of the

letting period shall not be

less than that paid during

the last 12 months of the

letting period escalated at

12% per' annum; provided

further that this provision

shall only be applicable in

respect of leases . ered

into at rentals less than

that specified in clause

1.1.22.;
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AJ L6.LDER
c/o UI11versity('If the
Witwatersrand
Faculty of Architecture
Depdrtment eyf8uilding
P.O. Box 20
WITS
2050
F~)(: 3~198'175
Tel: 630 6450 (w)

eae SMa (h)

21 Novernbc., 1994

Dear Sir

RESEARCH REPORT QUE:STIONNAIRE

This lethr serves to formally lntroduce myself to you and to explain the
reason for my request.

My name Is Sandy Calder. I am currently In my final year of study (part
time) for an MSc (Bulldln~l) degree In the specialised field of property
development and management at the University of the Witwatersrand.

It Is a requirement for partial fulfilment of the degree that I complete a
research report. This I am doing under the aupervlslon of Prof. R.I.
Schloss and the object of the report Is to assess tIle effectiveness 01
tIle development' agreement as a tool for the management of risks
Inherent in the pro~,erty development process.

This letter Is accompanied by a questionnaire and I would be grateful If
you would allocate some of your time to complete It and to return it to the
University of the Witwatersrand Department of Building using the fax
number stated above. within the next ten (10) ... ys If possible.

If YOLI wish your name or the name of your company to remain anonymous
on the reply. that Is fine as long as a description oj the primary business of
your company Is given.

Analysts of the answers to the questlcns forms a ~lgnlflo£ll1t part of the
research for my report so a completed, returned questlol .ialre from you
wB! be most valuable.

..
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where reasonably required by the company 111 accordance with

sound engineering practice, maintenance and operating manuals

in respect of all material and equipment Installed in the building;

detailed calculations of maximum and actual coverage uscrl;

a copy of the building plans, as approved by the local authority;

guarantees (In favour of the company or, If not in favour of the

company, then ceded to the company) In respect of all material

and equipment installed in the building, provided that such

guarantees can be reasonably obtained in terms of common

building practice;

complete maintenance manuals and maintenance agreements for

mechanlcel, electrical and other Installations forming part of the

building, provided that such manuals and agreements can be

reasonably obtained 111 terms of common building practice;

further documents required by the company and which the

developer consents to provlde (which consent shall not be

unreasonably withheld);

the building contract and all contracts with subcontractors and

consultants.
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all air-conditioning drawings.

all landscape plans.

2. One paper copy of:

door schedules, including Ironmongery;

internal finishing schedules;

window schedules, including burglar bars, glazing and details of

coupling mullions and metal sections;

joinery details (excluding shop~fittings);

parapet, canopy, I;)utter,wallbead mnd flu ,hlng details;

consulting electrical engineer's drawings;

(the drawings must lncorporate all amendments, variations and

alterations).

3. The followingdocuments:

a revised and upato·date copy of the electrical specifications;

a complete list contain!ng the names of all contractors,

subcontractors (nominated or ctherwlse), speCialists, sign-writers

and other firms employed;
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1. Om') Sepia copy of the following "as built" plans anti drc3wlngs:

tho site plan showing all applicable servitudes'

the ground floor plan;

011 other floor levels;

the roof plan;

all elevations;

all dmlnage drawings as built;

all water reticulation Sy!.MWIl drawings ae built;

all sto,'mwoter disposal system drawings;

nil fire proteetlcn eystern drawings;

all oloctricallaycQut dr(.wln~s:
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INlIIALJi.tU11.0JN.G DOCUMENIS.

4 drawings

The BiFSA lump sum building contract

The building specifications

Appendix 1.



A .. Initial Building pccuments

8 • Design DOCUMents

C ..Ceiling Cost Fermuia

D ..LETTING AGENT'S Standard Lease

E ..Vendcr'e Agreement
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SIGNED and WITNESSED by the parties on the following dates and at

the following places respectively:

gIG()JAIURe

For: DEVELOPER
(PROPRIETARY)
LIMITED

1., _

2. ..... who warrants that he is
duly authorised hereto

For: INVESTOR
COMPANY
(PROPRIETARY)
LIMITED

2. _ Who warrants that he Is
duly authcrlsed hereto

Pagel ..... 41
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23. ~_e ..MjiliI
This agreement constltut JS the entire contract between the parties

insofar as It relates to the development of the property and ancillary

matters and no representations or warranties have been made or

given save as set out herein. No amendment or consensual

cancellation of this agreement or any provisions hereof and no

extension of time, waiver or relaxation of any of the provtslons of this

agreement shall be binding on a party Llli16SS recorded in a wrltten

document signed by both parties.

24. W.,ELQ.eJllUiQA~gNI
It is recorded that the developer Is not an agent or partner of the

company and has no authority to act on behalf of or bind the credit

of the company. The developer will not In any way give itself out as

agent, partner or representative of the company.

25. .Q.QS.Is,
All the costs of and Incidental to the drawing and preparation of this

agreement and of giving effect thereto as well as the stamp duty

hereon shall be borne and paid by the developer.
t

Pagel ..... 40
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21.1.3. the developer:

21.2. Any notice required 10 be given by any party to the other in

terms of this agreeme!'! I shall be 111 writing addressed to the

party to whom it Is to be given at the address of that party

specified in clause 21.1. above, and shall be deemed (until

the contrary is proved) to have been received by that party ~

21.2.1. on the fifth day after the date of posting, if posted

by prepaid registered post in the Republio of

South Africa:

21.2.2. on the date of delivery if delivered by hand to

such address and such delivery has been

accepted In writing.

21.3. Each party to this agreement shall, 0'1 written notice to the

other of the parties, be entitled to change its address

referred to In clause 21.1. provided that such address is not

a post office box or a p..Q.lita r.estaQte.

22. Q.~EAULr ANIlPANQ.E..lJ.AILO.N
If elther party shall commit any material breach of the terms and

conditions hemof and fall to rectify such breach within thirty days of

written notice given to It by the other party so to do, then such other

party shall be entitled, without prejudice to its other legal rights,

Including its right to claim damages, to cancel this agreement.

Pag~/ ..... 39



Appendix 1.

19.2. The developer shall procure that until the final completion

certificate is issued by the architect that all the work is done

in terms of thIs ~ '1reement and tllat such work is carried out

with the minimum inconvenience to the tenants of thE'!

buildings including the rectification of all defects listed in the

defect lists.

19.3. Within 30 days after the completion date, the developer shall

deliver to ths owner the building documents.

19.4. The architect shall issue the tinal completion certlflcate upon

the terl11inrationof the maintenance period provided that all

defects on the defect list have been rectified.

20. B.ES.IBAlNI..Qti.~
Neither party shall part with or cede or In any way dispose of any of

its rights in terms of this agreement or any part thereof without the

prior written approval of the other.

21. 1l ..QMLClLUJ.M
21.1. FOI' all purposes under this agreement or any amendment

thereof In regard to allY matter arising tl1erefrom or in

connection therewith, the parties choose domlcilll1Ql ~

.ei~!1m at the following addresses -

21 :1.1. the company:

21.1.2, the letting agent:

Pagel ..... 38



Appendix 1.

then the company may effect and keep in force any such

insurance policy and pay such premium or premiums as may

be oecessary for that purpose and from time to time to

deduct the amount payable by the company from any

monies due or which may become due to the developer or to

recover it from tha developer.

18.7 In the event of physical destruction prior to th<! completion

date, loss or damage to the building nr I::Inyunfi~'!;dmaterials

or goods, such physical destruction, loss or dam~ge shall be

the liability of the developer who shall make good such

destruction, loss or damage and shall procure that the

building contractor or any other party employed by the

developer for this purpose, proceed with due diligence to

remove or dispose of any debris, rebuild or restore the

building, replace or repair the materials and goods, and

proceed with the execution and completion of the building as

provider:! for In this agreement. Such obligation shl..~11exist

notwithstanding 'the existence of any claim under any

Insurance policy and notwithstanding any delay In settling

any Insurance o'alm or any repudiation of an insurance

claim.

19.~QVEB

19.1. The developer shall hand over the development to the owner

on the completion date from which date the risk In the

development sl1all pass from the developer to the company.

Pagel ..... 37
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applicable, provide as a minimum requirement the following

insurances at their own expense:

18.5.1. Insurance of workmen in terms of the provisions

of the Workmens' Compensation Act;

18.5.2. Employers, common law liability insurance with a

limit of indemnity of not less than RX;

18.5.3. 'nsurance of construction plant and equtoment

and temporary structures (lncluding their 1,., .... "".,1[8

if not otherwise insured):

18.5.4. Motor vehicle liability insurance, comprising:

18.5.4.1. insurance in accordance with the

Compulsory Motor Vehicle Insurance

Act, and

t

18.5.4.2. balance of third party motor risks,

including passenger liability,

These insurances shall 'ie maintained in force until the

termination of the malntenance period.

18.6. If the developer fails either itself or through ttli'; buildi,19

contractor, sub-contractor or any member of the proteselonal

team to effect and keep In force the lneuranoes referred to or

to procure that the insurances are effected and kept in force,

P.~ge/..... 36
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in cash

• by means of a bank guarantee

28. Where a retention is held by the purchaser/investor against
performance by a vendor/developer, do you believe the money
should be held:

in trust o
CJ
CJ

• directly by the investor

• in some other manner (please specify)

29. When negotiating the purchase or sale of a development, do you
make provision, in the project prlce, for first time, once off tenant
fitting out costs and letting commissions where the tenants might
only take occupation after the scheme has been handed over by
the developer to the investor.

If yes 0
• no 0

30. If your answer to 29 above Is yes, when calculating the retention for
tenant fitting out costs where the tenant might only take occupation
some time after the scheme has been handed over to the
purchaser, do you use:

• the current cost estimate as calculated by
the project quantity surveyor plus any interest
earned on that amount until It Is drawn down o

• the current cost estimate plus a building cost
escalation factor plus any interest earned

another method (please specify)

CJ
o•

31. Also, If your answer to question 29 above in yes, when calculating a
provision for letting commissions to be paid after the scheme has

Page/ ..... 11
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25. When using a rental guarantee to secure an initial return for an
Investor, what is the usual amount of rent you would seek to retain
(expressed in months)?:

• 6 months

• 12 months

• 18 months

• 24 months

• 36 months

• longer than 3 years

• other (please specify)

C~
CJ
CJ
CJ
[ ~:J
CJ
CJ

26. Where a rental guarantee Is utilised to secure an InlUal return for an
investor, for what duration do you believe it fair and reasonable to
secure the initial return assuming that the building is let gradually
and assuming that the retention amount, at:i calculated in question
25 above, Is not entirely consumed within that initial period?:

Ii 6 months 0
It 12monnn 0
• 18months CJ
• 24 months [:]
II sa months [:=]

• longer than 3 years c=J
• other (please specify) [::J

~'~~T' ..·'.""'~~~1:O~"

2.. Where a retention Is held against performance by a developer, by
wltholdlrg port of the project price or part of the devoloprnent profit,
would you usually negotiate for the the retention to be held:

r.)agel ..... 10
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• other (please specify)

---~---
23. Following on from question 22 above, what do you believe to be the

most cost effective method of ensuring performance in a property
development project?:

• negotiation and agreement 0
• cash flow manipulation 0
• expert or arbitration procedure 0
• litigation D
• other (please specify) CJ

~--
~-....,.

24. What documents do you or would you typically include in a
development agreement as annexures?:

1\ land sale agreement 0
• building contract 0
• contracts with consultants 0
" design documents (drawings) [.:J
'" building speclfic(ltions 0
• specimen lease agreement 0
• other (please specify) C_]

Pagel .....9
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construction or for any other reason, do you treat the retention as
money which legally owned by the Investor until such time as It Is
consumed In terms of the agreement 01' the agreed retention period
has expired ?:

• yes 0
• no 0

or do you treat the retention as part of the purchase price or part of
a fee payable to the developer, and consequently legally owned by
the developer, and then hold it In trust until it ;s consumed or until
the expiry of the guarantee or retention period?:

II yes CJ
• no D

21. Which of the following forms of cover do you prefer to USe to
ensure partorrnance and to secure the agreed return from a
prOpFJrtydevelopment schemev:

•

rental guarantee

headlease

o
C_J

o an agreement structured so that the developer
Is Immediately put In breach, thereby giving rise
to a claim for damages, if the agreed minimum return is not
achieved 0

.. other form of retention ~please specify) 0

_::I>'~. ·_1 _

22. In your experience, how are the rights flowing from a property
development transaction usually entorced during and after
completion of the project';:

II by controllhlg the cash flow to the developer I_-:1
• arbitration procedure c::J
• litigation 0

Page/ ..... 8
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16. Once the contractor has been identified, do you prefer to enter Into
a contract based on a provisional contract price subject to
remeaeuroment and valuation?:

• yos D
" no 0
er do you profsr to enter Into a fixed price lump sum tender (I.e. not
s~d'ject to remeasurement)?:

yes o
CJ

11. When t1ogotlating the purchase or sale price of a property
development projoct, do you provlde for tho lottable area of tho
building, on which the purchase price is based, to be measured on
ccmplotion QI,d for tho purchase prk~e to be adjllsted accordingly?:

It yas D
• no 0

16. WherE)you enter Into a head lease do you ensure that It contains a
clause cancelling any cession, front tho pllrchasor/head IOSSOI to
tne developerlvonclor/head lessee, 0': the property owner's rights as
landlord In respect of thE;tenants actually occupying the building 1:

• yes 0
• no D

19. When negotiating the terms of a development agreement, do you
make provision tor direct payment to be made to eubocntractora by
the Investor where the developer runs Into financial difficulties or for
whatever reason fails to make any payment due to any of the
subcontractors wCJrkingon the development 1:

• yes 0
• no CJ

20. When negotiating the terms of a development agreement, In which
a f(tJtentlon Is agreed upon for purposes of a rental guarantee,
future tenant Installation costs, lotting commission. completion nf

Page/ ..... 7
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11. Do you believe it is necessary for the Investor/financier to employ a
"wi:ltohing brief" quantity surveyor in addition to the project quantity
surveyor to protect Its interests?:

" yes D
" no D

12. Do you believe it is more beneficial for a developer to enter into a
turnkey (package deal) contract with one conn actor instead of
entering into various separate contracts with individual
professionals, consultants and contractors?:

" yes D
D• no

13, Do you believe that the full services of an architect, including
supervision, should be retained in all development projects?:

• yes D
CJ• no

14. Would you find it acceptable for a developer to have an architect
prepare working drawings, and then fOI' the developer himself to
manage the building and construction work on a development
project ?:

• yes CJ
• no CJ

15. When developing :l property do you prefer to enter into a
negotiated contract with a contractor of your fJholce?:

yes

• no

or do you prefer to go out on an open tender b~~~ls?:

• yes D
• no CJ

Page/ .....6
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9.13. Incorrect measurement of the lettable area in D
the building

9.14. poor quality censtrucncn and project Dsupervision

9.15. letting proceedlnq slower than anticipated D
9.1S. budgeted rentals not being achieved D
9.17. uncertainty regarding the relationships between

Indlvlduallnvestol's compriSing a consortium
owning a property development CJ

9.18. construotlon risk (e.g. works risk, delay, labour
action, weather, materials shortages etc.) D

9.'19. unforeseen bullding cost escalations D
9.20. failure to take ~ It adequate insurance cover

for the project D
9.21. any other risks which you believe should be ranked

_- __ ._' ""mm _=_ [ ]

D
------,--.,----..-~-, .. C_J
--~~~------~ 0

LJ
10. In your opinion, who shoule be responsible for ensuring that the

project Is fully Insured during the development phase before
handovsr to the Investor/purchaser?:

(I the investor D
• the developer D
• the building contractor C-=:J

Page/ ..... G
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• never CJ
9. Please indicate in numbe/ed order of priority (where '1Is the

highest priority and 10 Is the lowest prlorlty) which of the
following circumstances you believe comprise the top ten major
risks inherent In the property development process:

9.1. securing the appropriate and desired rights
for the site CJ

9.2. the timing of the scheme within the property
and economlo cycles CJ

9.3. inaccurate estimation of the end value of the
scheme CJ

9.4. Inappropriate building design CJ
9.5. an Inability to find a buyerllnvestor for the CJ

scheme

9.S. an Inability to find bridging finance to
proceed with the scheme whilst looking
for long term finance or an
lnvestor

9.7. problems with cash flow from the
financier/investor to the CJ
developer

9.8. insolvency of the developer,
financlerlinvestol' or the builder r':J

9.9. Inefficient tax structuring of the scheme C]
9.10. the implementation of penalty clausos

and other controls such as rental
guarantees and c::J
head leases

9.11. unoertalnty I'egardlng the terms of the transaction
between the developer Md the Investor CJ

9.12. overpayment of the developer In relation to the
construction work completed CJ



I/t
,~

'I,

~!L.._:_~_1~~~ - ..~" ..

Appendix 3.

• sale proprletorshlp CJ
• partnership I_J
• other (please specify) D

6. Which party do you believe Is most protected by and benefits most
from the negotiation and conclusion of a development agreement'?:

• developer c:J
II architect c:J
0 investor CJ
• builder c:J
• the vendor of the site D
• other (please specify) D

7. From the point of view of managing the risks Inherent In the
property development process do YOLibelieve that a written
development agreement 1<3:

• absolutely essential D
• an expensive luxury D
• totally unneocessary D

a. In property development schemes where your firm Is Involved, Is a
written property development agreement concluded:

• always D
" sometimes (please indicate the approximate % 0

of times sual1 agreoments are concludec!)

Pagel ..... 3
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• R1 million to R5 million [ J
• R5 million to R10 million CJ
.. R10 million to R20 million [_-:J
.. R20 million to R50 million CJ
• >R50 million CJ
41 other (please specify) CJ

4. Assuming that the vendor of the land, the builder, developer,
architect and investor/financier are all separate parties to a property
development project, who do YOLI understand the property
'development agreement to be transacted between?:

• the developer and the builder c:J
• the architect and the developer CJ
II the investor and tht1 developer CJ
II the bultder and the Investor c:J
• the architect and the investor 0

tho land vendor and the Investor 0 t•

• another relationship (please speclfy):_ ----

5. When negotiating the acqulsltlon or sale of a property development
scheme, what Is your preferred vehicle for holding the land?:

II private company 0
• close corporation CJ
• ehareblock company c:J
• trust 0

Page/ ..... 2
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QUESTIONNAIRE
in respect of

PROPERTY DEVELOPMENT AGREEMENTS
1. Name:

company; _

Posltlon or function within company:_., _

Primary business of company (please tick the appropriate box or
boxes):

• property development c:J
• construction D
.. property investment and management CJ
• letting CJ
• other (please specify) CJ

2. Type of property development schemes that your firm typically
deals with (please tick the appropriatE' box 01' boxes and
Indicate thet percentage of business which each type
represents in the second column of tloxes):

%

• residential

CJ
CJ
c=J
o

• commercial (offices)

industrial

• retail

3. What is the average minimum value of individual property
development projects usually dealt with by your firm?:

" <R1 million C=J

Page/ ..... 1
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In the .nterests of accuracy and in order to draw any meaningful
conclusions, your answers need to be as honest and concise as possible.

Your assistance in this survey is grt~atly appreciated. All information will
be held in the strictest confidence and none of the individual information
supplied will be made available to tile public.

I thank you for your co-operation.

Yours faithfully

AJ CALDER
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32.4. do you fix the operating costs at a prescribed amount
escalating at a prescribed rate?:

• yes

33. What rate do you use to calculate the notional return payable by a
developer during the construction phase of a development project
as the funds are being drawn down and before any tenants have
begun paying rental?:

• no

• a property related return

the long bond rate•

• a money market or 3 month NOD rate

• some other rate (please specify)

o
Cl
C]
Cl

THE END

Please fax this completed questionnaire
to

AJ CALDER
clo University of the Witwatersrand

Department of Building

FAX No. (011) 339 8175

Thank you.
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been handed over and the developer has been paid out his final
draw, what sort of duraflon would you use for the notional lease
forming the basis of the commission estimate?'

• 1 year CJ
• 3 years CJ
• 5 years CJ
• other period (please specify) 0

32. When providing for the calculation of a "net return" required in
terms of a rental guarantee or head tease,

32.1. do you specifically C:istinguish between and define those
items that constitute capital costs and those that constitute
Income expenditure to be incurred in the maintenance of the
buildings?:

"
yes 0

'. no CJ
32.2. do YOLIdefine in detail each specific operating cost item

which will be deducted from the gross income and wait for
the actual costs to be Incurred before calculating the net
income figure?:

I' yes 0
'. no 0

32.3. to whom do you allocate responsibility for selecting
maintenance operators for funotona such as securny,
cleaning, gardoning, lift and escalator maintenance etc.
when negotiating the terms of a development
agreement 1:

• developer

investor/buyer

o
CJ•

Page/ .....12
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