445,

1f, 1n the example given, the other party was In fact 1iable for
the damages, the effect of the compromise is that the other party is
released from half his 1{abilfty, and this release s, 1t is
thought, an abandorment by the claimant of half {ts c\a(m,(327)
notwithstanding that the compromise may have been appropriate in the
circumstances.

If, on the other hand, the other party was nat ip fact liable
for the damages, the effect of the compromise is that the other
party undertakes a Tiabfitty which he did not previously have and
this undertaking is, it fs tuought, a disposition by that party as a |
contract for a payment {f the Insolvency Act definition of
"disposition' appiies but not if the definition does mot apply.

(s) Yarfation and novation

If a right is varied by agreemént the right may be diminished or
enhanced. If 1t 1s diminished there may be a corresponding
enhancement of an associated right or diminution of an associated
obljgation, or Jf $t {s enhanced there may be a corresponding
diminution of an associated right o enhancement of an associated
obl{gation.

If a right is diminished without a corresponding enhancement of
an assoclated right or dimfhution of an associated obligatfon it is
considered that a disposition clearly occurs by way of part{al
abandonment of the r1ght.(329)

(327} See the previous sectton.

(328) Sandd Restraints 1.1.3.26; 3.3,13; see also MNorth MWest
Construttion Co_[Pty) Ltd v Marian (19651 WAR 205 at 20950}
Where the 1ssue was raised but not decided.

{329) See 443-4 above.
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What, however, 1" the position if there is an equal, or greater,
corresponding enhancement of an associated right or dimfnution of an
associated obligation? Must the position as a whole be looked at or
mist the effect of the variation on individusl rights be looked at?
The answer 1is, it is suggested, albeit with some diffidence, that
the position as a whole mus* be looked at to determine whether the
party's position as a whole has worsened or not.

True, the view has been taken(sao) that 1t §s not a rejevant
test in seeking to determine whether a disposition has occurred to
examine whether or not there has been a change in the net asset
position of the company. For example, if.a supplier suppiies goods
to a company agafnst payment in cash there is no change fn the
company’s net asset position, but the payment is nevertheless a
disposition. However, it 1is thought that this situation cannot be
extended by analogy to the situation presently under discussion. In
the case of the supply of goods e asset (cash) 1s entirely
replaced by another (the goods), and the conciusion therefore seems
inevitable that the cash has been disposed of. In the casg of an
agreement varying a right, on the other hand, {t s suggested that
a1l the assocfated rights and obligations are a single asset which
is changed, but net replaced; accordiggWy it does not aytomatically
follow that the right is disposed of. #

On the other hand, where a right is novated it {s thought that
there is a disposition. The right is extinguished and is replaced by
a different r1ght<332) and it follows, it is suggested, that the
extinguished right has been djposed of by abandonment.

{330) See 334-5 above.

(331) A similar question arises in a nt"..~ .! acrecr contexts: see
eg 371 above and 447-8 below.

(332) Swadif (P%) Ltd v Dyke NO 1978(1) ».
Contract =318,

Z8(A) at 940G; Kerr

P
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If the effect of the variatfon of an dgreement is to increase
the company's obligations the agreement {s a disposition {f the
Insulvency Act definition of 'disposition' applies provided that the
contract is a contract for a sale, lease, mortgage, etc. Again it is
thought that 1t is a party's overall net position that must be
looked at, not the effect of the vartation on . individual
obligations. If the Insolvency Act definition does not apply there
1s no disposition.

{t) Cancellation by agreement

Where a contract {s cancelled by agreemeént the rights under the
contract are clearly abandoned but, as in the case of varfation
dealt with in the preceding section, 1t is thought that the position
as a whole must be Tooked at in seeking to determine whether or not
a disposition has occurred within the meaning of s 341(2). On this
approach, if the value of the rights abandoned exceeds the vatue of
the corresponding obligations there 1s a disposition but not
otherwise.

What is the position {f payments have been made, or othar
property has been delivered, pursuant to the contract dnd which are
to be repaid or redelivered pursuant to that cancellatfon? Will the
repayment or redelivery be a disposit¢imy within the meaning of
s 341{2)7 The answer 1s, it is thought, in the affirmative. The
company had ownership of, or the other real right in question 1n,
the money or property and such ownership or other right is
retinquished, fe dispose) of, by the canceilation and repayment or
redelivery. The posftion is quite different where the original
contract is for a fixed period and the goods are redelivered at the
end of the perfod eg the redelivery of the leased property at the
end of a fired perfod Tease. Here the lessee's right to possession
of the property merely expires; the Tessee never had any greater
right which is disposed of when tne property s returned.

LA s
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{u} Cancellation pursuant to a provision in_the contract

If a party to a contract has the right to cance) the contract
does a disposition occur 1f the party elects to do so? The party may
have the right to cancel pursuant to a provision in the contract
without the other party's have committed a breach of the contract or
his right to cancel may arise from a breach of the contract by the
other party. It 1s only the former situation that is dealt with in
this section, the question of cancellation on breach being dealt
with in the next section.

If a company has the right to cancel a contract the contract is
subject to a resolutive conditfon which 1t 1is in the discretion of
the’cumpany to fulfil or not. The position in regard tc !
contracts has been considered above(gaa) and the view tatr. -~ ".'é
was that 1f the company elects to cancel the contract thee.fs a
disposftion {f the value of the rights lost exceeds: the value of the
corresponding obligations from which the company s released by the
cancellation. The view was further taken that if any payment is to
be pefunded by the company, or any other property is to be returned
by the company, purs: %% to the cancellation, the refund or return
1s also a disposition.

1f the other party has the right to cancel and elects to do so
no disposition by the company occurs: the compaiy's rights were at
all times subject to the possibilsty that the other party would
elect to cance) the contract and accordingly {f the other party does
so the company's rights merely expire and therz i% no disposition by
the company within the meaning of s 341(2).

{v) Cancellation pursuant to a breach of the cumiragt

If either party to a contract cancels the sontract due to a

(333) See 370-3 above.
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breach of the contract by the other party, does such cancellation
constitute a disposition within the meaning of s 3{"(2) on the part
of efther the cancelling party or the defaulting party?

If the company cancels, the position is, it 1s considered,
similar to the position whkere a contract s cancelled pursuant to a
provisfon {n the contract, as dealt with {n the previous section, in
that there 1s a disposition {f the value of the rights lost exceeds
the value of the corresponding obligations from which the company is
released by the cancell %ion, but the position differs from
cancellation pursuant to a provision in the contract in that the
cancelling party will generally have a claim for any damages it has
suffered and 1t will therefore suffer no diminution in the net value
of the contract ie no disposition will occur. Where, however, the
cancelling party does not have a cYaim to {ts damages, or to some of
them, there 1s a disposition eg 1f a penalty was stipulated for in
the contract but the penalty is inadequate and a claim for damages
1s precluded by the Conventional Pepalties Act-(aas) iIf any
payment {s to be refunded by the company, or any other property is
to be returied by the company, pursuant to the cantellation, the
refund or return is also & dispositfon.

If the other party cancels {t is not possible to draw as clear a
paratlel with cancellation pursuant to a provision in the contract.
In the case of cancellation pursuant to a provision {n the contract
the rights were at all times subject to the possibiifty of

(334) But cf Bueltermann v United States 155 F2d 597 (CCAS, 1946) in
which the Teu ourt o ppeals held, in a different
context, that the canceﬂat{on by a landlord of a Tease by
reason of the tenant's defauls entafls the relinquishment of
the landlord's rights under the Tease and that this is a
disposition by the landlord despite the fact that In that case
the landlord benefited by the cancellation in that the jeased
property had been Improved by the tenant and the improvements
were forfeited to the landlord.

{335) 15 of 1962,
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cancellation, whereas {n the case of cancellatfon on defauit the
rights become subject to cancellation by reason of the company's
breach of contract. The question to arise therefore is whether the
company's breach of contract, whether by way of an act of commission
or of omission, can he so said to be a disposition by the company of
1ts rights under the contract within the meaning of s 341(2).

Direct autherity on the point i3 larking but a parallel can
perhaps be drawn with the case of loss of rights by inaction,
especially when, as will generglly be the case, the breach consists
of an act of omissfon, not commission. Loss of rights by inaction is
deait with 1n the next sectfon and ft wfil be seen that at common
law if a person allowed rights to be ‘tost by inaction he was
regarded as having alfenated them, and it follows, it is suggested,
that it can be argued by analogy that {f a person allows rights to
be tost by breach of contract that he can likewise be said to have
disposed of those rights. It may be doubted, however, whether the
courts will be willing to place so extensive an interpretation on
s 341(2). But if thay do so, there will only be a disposition {f the
contract constituted a net asset and not a net 1iability.

Whether or not the return by the defauTting party of money paid
or goods delivered constitute a dispositfon again depends on whether
the cturts hold that a loss of rights by breach of contract is a
disposition. 336

(wj Loss of rights by inaction ~ Prescription

The loss of rights by prescription was regarded in Roman and
Roman-Dutch law as an alienation of those rights @

(336} But cf Ber% v Nxumalo & Anor 1959 (2) SA 247 (N) at 2494-250A
in which the return oF a motor car to the seller pursuant to
the c¢ancellation of the sale on the purchaser's default was

held to be a disposal to the seller within the meaning of
s 19(2) of Ordinance 10 of 1937(N),

iw
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'The term “"alfenation" also Jncluues usucaption,(337) for it
is difficuit to understand that 2 who permits property to be
acquired by wusucaption should not be considered to have
alfenated it. He, also, is said 5% .311enate who loses servitudes
by failing to make use of them. ' (338

However, it is suggested that the courts are unlikely te hold
that s 341(2) avoids prescription. Prescriptfon, both extinctive and
acquisitive, 1s governed by the Prescription Act (339) which would
taken precedence over s 341{2) {n accordance with the principlé that
a specific statutory provision takes precedence over a general
provision even where - as in the case of s 341(2}) - the general
provision appears in a later enactment. 340 Moreover, the object
of the Prescription Act is to achfeve certainty for the benefit of
the alleged debtor in the case of extinctive prescript1on,(34”
and the claimant to the property in the case of acquisitive
prescription, and the extension of the scope of s 341{2) to override
this object would, 1t is felt, be to go beyond what the legisltature
iritended in enacting s 31%1(2),(342

{337} Usucapio was the Roman law term corresponding roughly to
acauisitive prescription in modern law: Kaser Roman Law
# 25{11)} and (IV); Voet 41.3.1 ff.

{338) 3129§St 50.16.28. See also Sandé Restraints 1.1.3.34; Voet
.8.15.

(339) 68 of 1969,
(340) See eg R_v Gwantshu 1931 EDL 29 at 31; Steyn Uitleg 188-91.

(341) See eg Murray & Roberts Construction (Cape) (Pty) iLtd v
Upington ﬂunic/iga {ty L984(1T SA 571(AY at 57&’?.

(342) If the failure to take action to prevent prescription is
deliberate with a view to preferring a creditor, the
preference may be subject to impeachment under the actio
Paulfana: Voet 42.8.15. —

oy R
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On the other hand, where rights are lost by other forms of
inaction - eg by allowing proceedings for a good claim to be
dismissed - it is suggested that a disposition does occur within the
meaning of s 341(2}.

{x} Failure to take up rights or avoid obligations

The failure to take up rights {is not a dispositfon of those
rights:

'Anyone who does not avail himself of the ‘opportunity of
acquiring property is not understood to alienate  it; as for
instance, one who abandons an es':ﬁi3 or fails to make a choice
within a certain prescribed time.’ )

8y the same token, the failure to avoid obligations ~ eg failure
to give notice terminating an onerous contract such as a suretyship,
or the failure to defend a groundless claim - would not be a
dispos.ition.(:m“

{y} Options and rights of pre-emption

Ogtions to borrow have been considered above(345) and similar

principles apply to other opijons. The failure to exercise an option
1s also dealt with above.

(343) Digest 50.16.28. See also Sandé Restraints 1.1.3.33; Mitchell
v CIR 48 F2d 697 (CCA2, 1931) at 639 {n which the decisTon ot
to exercise an option was held, in a different context, not to

be a disposition of the option.

(344} But cf Voet 42.8.15.

{345) See 396-7 above.

(346) See the previous section.
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A right of pre-emption only confers on the holder the right to
enforce a sale to him if the grantor decides to sell. The position
is - therefore analogous to a suspensive sale where it {s in the
discretion of both partfes as to whether or not the condition is
fulfﬂled.(“” Once the grantor decides to sell the right of
pre-emption {s, in effect, elevated to an option and where the
grantee exercises this ‘option’ a contract of sale comes into
existence. It follows, it is considered, that if the contract of
sale is a dispesition within the meaning of s 341(2}, which depends
on whather or not ‘the Insolvency Act definition of ‘'disposition’
applies to the section, the disposition by the grantor occurs when
it makes 1ts election and the disposition by the grantee occurs when
it makes its eleation. 34

{z) Division

According to Sandé(aw) divisfen is an alienation and it is
considered that this is correct, at least in relation to division by
agreement. While 1t is true that the partfes' net positions are not
changed, each party disposés of his undivided interest in portion of
the- property and acquires the other's undivided {nterest in a
different portion. If the Insolvency Act definition of 'disposition’
applies both the conclusion of the contract to divide and the
divisfon itself are dispositions, but §f the definition does not
apply only the division itself is a disposition. Division by order
of court fs subject to the principles set out below.

(347) See 361-7 above.

(348) See generally the authorities cited in 373-5 above dealing
with options.

{349} Restraints 1.1.3.30,
(350) See 455-8 below.
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(aa) Accessio, commixtio and specificatio

Ownership of property may also pass to another by accessio,
commixtio and specificatio. Such transfer of ownership will, it is
considered, constitutes a disposition within the meaning of
s 341(2), provided that if the view expressed above( ) is
wrong that s 341(2) does not require the commissfon of an act by the
company, a disposition will only occur within the meaning of
s 341(2) where the accessio, commixtio or specificatio flows from an
act on the part of the company which itself occurs after
presentation of the winding-up application against the company. If
the Insolvency Act definition of 'disposition' applies to s 341(2})
both the conciusion of the contract, if any, for the transfer of
ownership and the transfer jtself are dispositions, but if the
definition does not apply only the transfer 1s a disposition.

{bb} Attachment and execution

Any attachment or execution put in force against the state or
assets of a compariy after the commencement of the winding-up of the
company s separately declared void in terms of s 359(1)(2) of the
Compantes Act.

The.only question therefore is whether, if the attachment or
execution would also be void under s 341(2), the court can validate
the disposition by exercising the power conferred on it by s 341(2).
The answer 1s, it 1s considered, in the negative. Even if the court

(351) Burns N0 v Adlam 1963 (3) SA 718 (D & CLD) at 719H-720A, but
¢f Estate Uys v Galleid 1922 CPD 280 283. See also
Chanﬂ ar v Burk 99 So 727 (SC Ala, 1924).

{352} See 356-61 above.
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weré to order that an attachment or execution is not to be void
under s 341(2) 1t would remain void under s 359(1)(5).(353)

{ce) Qther dispositigns in compiiance with an order of court

As has been pointed out in the previous section, attachments
and executions are separately declared void in terms of s 359(1)(b}
of the Companies Act, but the question remains as to whether a
disposition can take place in compliance with an or » of court
without an attachment or execution being involved. If so, the
disposition 1s not void in terms of s 359(1}{b) nor, {f the
Insolvency Act definition of 'disposition’ applies, is it veid under
s 341(2), because the definition expressly exciudes dispositions in
compliance with orders of court. On the othet hand, 1if the
definition does not apply, the disposition falls, it is considered,
within the scope of s 341(2) for the reasons set out below.

The expressions ‘attachment' and ‘execution’ are most commonly
used to refer to the process whereby a judgment debt sounding in
money is enforced by the attachmént and sale in execution of assets
belonging to the judgment debtor, but they are no doubt wide enough
to also include the process whereby a judgment for the delivery of
property is enforced by the sheriff or messenger of court by
attachment and handing to the Judgment creditor of the property.

On the other hand, ft is considered that no attachment or
execution can be said to have taken place where the judgment debtor
complies with the judgment against it before steps are taken to

(353) Cf Re Omnico Ltd (1976) 1 ACLR 381 (NSW) at 387(45)-389(35).
Sande, 1t may be noted, considered an attachment and executfon
not to be prohibited by a restraint on aliemation: Restraints
1.1.7.107. See also Codex 5.71.1.
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enforce the judgment. For example, f a Jjudgment debtor pays the
Judgment debt before issue of a writ of execution such payment is in
compliance with an order of court although no ‘attachment or
execution has occurred. If, therefore, the Insolvency Act definftion
of 'disposition' appiies, such payment is not a disposition within
the meaning of s 341{2), nor is it an attachment or execution within
the meaning of s 359{1}(b). It is therefore valid.

These principles are of particutar importance in relation to
natarial bonds. Such bonds confer a preference ranking just above
cencurrent creditors in respect of the proceeds of the mortgaged
agsets. 354 In other words the preference ranks below the
preference enjoyed by all other preferent creditors. If, however,
the mortgagee can convert its bond to a pledge by taking possession
of the mortgaged assets, the mortgagee will be elevated to the
position of a secured treditor and the mortgagee's preference in
respect of the proceeds of the assets will rank above the claims of
nearly all other preferent creditors. 385) Notarial bonds commonly
contain a provision entitiing the mortgagee to take possession of
the mortgaged assets in the event of the mortgagor's default, and
often the mortgagor is willing to hand over possession, usually in
consideration of a promise of further financial support. However,
the delivery of the assets to the mortgagee, thus glevating the
mortgagee‘'s ridhts to those of a pledgée, would be &
d1sposftion,‘356) and to avoid this mortgagees commonly first seek

(354) Section 100 of the Insolvency Act read with s 342{1) of the
Companies Act.

(355) See 417-20 above

(356) International Shi Co (Pty} Ltd v Aff{nitz {Pty) Ltd &
Anor 1993717 SA 75{” t8AD-E and B5C-D5 K v Kriiger 1956 {2)

SA 201 (A) at 2068.
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an order of court authorising them to take possessiun.(asn If the
mortgagor then delivers the mortgaged assets to the mortgagee 7t
does so in compliance with the order of court and there is no
disposition as defined 1n the Insolvency Act.

If the Insolvency Act definition of 'disposition’' does not
apply, compliance by the company with the order of court will, it 1is
considered, constitute a dispositfon within the meaning of s 341(2].
The view has already been taken 359 that 1t s not necessary
that a disposition should flow from an act on the part of the
company in order to fall within the ambit of s 34L(2}; all that is
required {s that the company's property is in faci disposed of.
Accordingly, it does not matter whether the company voluntar{ly
complies with the Judgment or whether the deputy sheriff attaches
and sells property in execution without the company's concurrence.

A disposition made in compliance with an order of court granted

by consent was held in Hockey NO v Rixom N0 & SmH:h(:“s0 to
nevertheless be excluded from the Insolvency Act definftion of

{357) See eg the International Shipping case supra; Pietershurg Gold
Storage Ltd v Cacaburas 1925 '&U 595.

{358) See the Internatfonal Shipping case supra at 85D-E. The courts
commonly add a rider to their orders, apparently with a view
to avoiding this consequence, reading:

‘The order is not to affect the rights of any liquidator,
Judictal manager or creditor of the respondent to set aside
the dispositions of the respondent’s assets in whole or 1in
part, whether as a voidable disposition or under the
Conventional Penalties Act or otharwise.'

(See eg the International Sh{ggin? case at 83E). However, it
may be questioned whether this rider s effectual: once the
disposition has taken ptace fn compliance with an order of
court 1t s not, 1t is thought, a disposition as defined in
the insolvency Act, and 1F this {s correct the court cannot
empower the 11quidator to treat it as a disposition.

(359) See 356-61 above.
(360) 1939 SR 107 at 112,

i, S
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‘disposition' 1in the same way as a disposition made in compliance
with any other order of court, but the correctness of the decision
was donbtfd in Muller & Anor NNO v John Thompson Africa (Pty) Ltd &
Anor, ' at least where the consent is not the result of & bona
fide compromise of the action, although the court found it
unnecessary to decide the point.

{dd) Expropriation

An expropriation under the Expropriation Act(362) would not,
it {s considered, be void under s 341(2), not because a disposition
is not involved - one is invalved - but because the Exprogriatinn
Act would take precedence as the more specific enactment.

The question of whether an expropriation is a disposal within
the meaning of s 27{1){d}) of the Tranevsa] Townships and
Town-planning Ov‘d'lnam:e(%aT was 1in issue in Cullinan Properties
Ltd v Transvaal Board for the Development of Per{-Urban Areas
and Melamet J held that an expropriation is not such a disposal
because the section refers to a disposa) ‘by the owner' and
therefore an act by the owner {s required which is absent in the
case of expropriation. This case 1is dealt with above 366 in
dealing with the significance of the words 'by any company' fin
s 341(2) and the conclusion reached there {is that the reasoning
applicable to s 27{1){d} cannot be applied to s 34L{2}, and that in

(361) 1982 (2) SA 86(D & CLD} at 92A and H.

{362} 63 of 1975.

{363) See 451 above. See too Sandé Restraints 1.1.7.113
{364) 11 of 1931 (7).

{365) 1978 (1) SA 282(T) at 285H - 2878,

{366} See 357-8 above.

- gt
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contrast to s 27{1){d}, s 341(2) doos not require an act on the part
of the company. However, {f this view is fncorrect an expropriation
will not be a disposition within the meaning of s 341(2) for the
additional reason that there {s no act by the company.

(ee) Issue of shares

If a company hoids shares fn another company and the latter
company issues shares to a third party for no or {nadequate
consideration, the value of the shareholder company's shares is
diminished. Can such issue of shares be regarded as a disposition of
the shareholder company's property?

The difficulty in seeking to apply s 341(2) to such an issue of
shares 1ies in the fact that the section requires that the company's
progerty be disposed of. When shares are issued for no or fnadequate
consideration the value of the eXisting shares is diminished but
there 1s no direct transfer of any rights from the existing
shareholders te the new shareholders. Can, then, a disposition of
the existing shareholders' property be said to have taken place?

The answer 1s; it is thought, albeit with considerable
diffidence, that there 1s a disposition of the shareholders’
property, ~although this entails giving a very extensive
interpretation - perhaps an unacceptahly extensive interpretation -
to s 341{2).

True, there {s no direct transfer of any rights from the
shareholders to the third party; however, the effect of the issue of
shares fs that the shareholders' {nterest in the company is
diminished and the diminution accrues to the third party. For
example, 1f a person owns 100 per cent of the shares of a company
and causes an equal number of shares to be {ssued for no
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consideration to a third party the shareholder's right to 100 per
cent of the dividends declared by the company is reduced to 50 per
cent and the third party becomes entitled to the other 50 per cent.
The result 1s therefore the same as {f the sharcholder had
transferred 50 per cent of 1ts shares to the third party. It
follows, 1t 1s suggested, that whether 100 new shares are fssued. or
50 of the existing shares are transferred, a disposition of 50 per
cent of the shareholder's rights occurs. Were Tt otherwise, the door
would be opened to the evasion of the provisions of s 341(2) and the
courts miy be expected to seek to avold such a result.

Does it make a difference if the issue of shares is voted by
other shareholders and the shareholder company either abstains or
votes against the issue? The answer is, it 1is suggested, in the
negative: The view has already been taken above 367) that s 341(2}
does not require an act on the part of the company and if this view
15 correct the result would be that even an issue of shares voted oy
other shareholders would be a disposition by the shareholder
company. 68 However, the ramifications of such an approach - eg
in the case of a rights issue by a public company ~ are manifest,
and mdy well lead to the courts' electing rather to interpret
§ 341(2) narrowly so as to avoid including the issue of shares
within the meaning of 'disposition'.

In CIR v Estate Kohler & others369) and Estate Furman &
Qthers v CIR the questfon in {fssue was whether an issue of

(367} See 356-61 above.

{368) The parallels between this situation and expropriation - see
the previous section - are unmistakeable. Cf Pennington

Company Law 82.
(369) 1953 (2) SA 584(A).
{370) 1962 (3) SA 517(A).
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shares constituted a disposition within the meaning of s 3(6) of the
Death Duties Act3 which referred to ‘'~ disposition whereby
any person becomes ent{tled to receive or acquire any property'.

On the wording of the sectfon the only relevant question was
whether the allottees had received a disposition, not whether- the
existing shareholders had made a dispositidn. Nevertheless, the
Judgments are fnsiructive generally on the questfon of whether an
issue of shares is a disposition and {t is therefore appropriate to
quote from them at some length.

In the Estate Kohler case Schretfner JA, Fagan JA (as he then
was) concurring, held that the allotment was a disposition within
the meaning of s 3{6). Apart from pointing out that it did not
matter on the wording of the saction from whom the disposition was
recefved or at what cost, 1f any, to the other party, Schreiner JA
satd .-(372

'The question 1s whether whatevéer the purpose or purposes of
sub-sec. (€}, ‘“any disposition" in this context covers
transactions Tike an allotment of shares. "Disposition” s a
very wide word. In sec. 2 of the English Success‘lon Duty Act of
1853, which defines "succession", the expression “every past or
future disposition of property" 15 used in conjunction with
"every devolution by taw of beneficial interest in
property. Of these expressions LORD MACNAUGHTON said, {n Duke

of Morthumber'l and ¥. Attorney General, 1305 A.C. 406 at pp I
and 411t

"{t is clear that the terms 'disposition' and ‘'devolution'
must have been fintended to comprehend and exhaust every
conceivable mode by which yroperty can pass, whether by act
of parties or by act of the law"; and again, "in many

{371) 29 of 1922,
{372) At 600C-F.

- o W
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cases, the purpose of the Act would be defeated unless you
give to the term ‘'disposition' thc 1largest possible
signification".

These remarks, of course, do not prove that "“dispositien” in
our sec. 3(6) is equally wide, but they support the view that
"disposition" certainly 1n this sort of legislation carrfes a
wide meaning. I can see no reason for not treating it in
sub-sec.{6) as covering all acts in the law whijch affect
property. In my opinjon 1t includes such transactions as an
allotment of shares by a company, although the company's estate
is not diminished thereby.’

Cent’Hvres) €J, on the other hand, in his dissenting judgment
said :

'e..there can obviously be no “disposition" within the meaning
of that word as used in that sub-section, unless there is a
disponer and a disponee, the first of whom disposes of fhis
property to the second. In this case there was no dispositfon
of any of its property by the company.'

In Estate furman & Others v CIR the same question was in issue
and the court found §t unnecessary to egpress agreement or
disagreement with the majority Judgment in the Kohler case because
the court was not satisffed that the judgment was without Foundation
and therefore the stare decisis rule applied. In the course of
delivering the court's judgment, however, Steyn CJ sald: 3

'Although the expression "311 acts in the law" is not perhaps a
happy one, and the remarks of LORC MACNAUBHTON as to the
meaning of "disposition in a different context can, in wy
view, have little persuasive force as to {ts meaning in this
sub-section, 1t 1s apparent that SCHREINER, J.A., was under no
i1lusfon of fdentity of context and recognised that the

v« 3} At 596A,
(374) At 526 H and 527 8-C.
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assistance to be derived from these remarks was of a limited
nature..,.

'There are well-known cases in which a person disposes of
property without himself parting with anything. A sheriff who
sells the property of a debtor and a husband who alienates the
separate property of his wife under the marital power, do not
thereby diminish their own estates, but they nevertheless
dispose of property in the ordinary acceptance of that term.
The same applies, 1 think, in the case of a company allotting
shares.

¢ may be noted that Steyn CJ takes the view that an issue of

shares constitutes a disposition by the issuing company, and this
appears to have been the view of the majority in the Estate Kohler

(375)

case as well. The question of whether or. not there was also a
disposition by the existing shareholders was not considered, and it
follows, it s thought, that 1ittle assistance §s to be had from
Steyn CJ's and Schreiner JA's remarks.

Centlfvres CJ, on the other hand, held that for a disposition

to occur there must be both a disponor and a disponee and
accordingly that in the case of an issue of shares there is no
disposition because there is no disponor. True, he too focused
attention on the question of whether the company issuing its shares
had disposed of its property, but fmplicit in his Jjudgment is the
assumptior that there was no disposition by the existing
shareholders either. His Judgment is therefore authority against the
view expressed above that an fssue of shares may constitute a
disposition by the existing shareholders.

(375} Cf Ffostoria-Fannon (Australia} (Pty} Ltd, unreported, 1979

(NSW]~ veferred to 1n Paterson, Ednie & Ford Company Law
Bulletin of 10 September 1979 at 102, in which 7T was he

that the issue of shares by a company is not a disposition by
the company within the Australian counterpart of s 341(2). See
also Ultzman v Carribean and Southeastern Development

Corporation 6t al 129 SE 2d 62 (UA Ga, 1962] in which the
ssue of stock by a corporation was held to be a disposition

by the corporation within the meaning of a statute prohibiting
the sale or other disposition of an unregistered security.
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(376) also

The case of Freewheels {Indfa) Ltd v Mitra & Anor
calls for consideration. A company in liguidation owned 52% of the
shares in another company. The directors of the subsidiary resolved
to raise further capital needed by the subsidiary by the {ssue of
further shares. The company in liquidation was offered a pro rata
share of the new shares but could not take them up. It then sought
an injunction prohibiting the new {ssue. The court a_quo refused the
injunction but the court on appeal reversed the decisfon. In so
doing the appeal court did not base its decision directly on the new
issue being a disposition of the holding company's property within
the meaning of the Indfan equivalent of s 341(2), but rather on the
reasoning that, having regard to the Indfan equivalent of s 341(2)
and other sections, the object of winding-up is the preservation of
the company’s property for pari passu distributfon among its
creditors and that it can be inferred from this that the court had
the power to intervene under the Indian counterpart of s 347(1) of
our Act empowering the court hedring a winding-up application to
make such interim order as it deems just. The decision accordingly
affords only Timited support for the proposition that a share issue
constitutes a disposition bty the existfng sharehalders of their
property.

(ff) Dealings by nominee

If one person holds property for another it is necessary in
seeking to determine the effect of s 341(2) on any dealing with the
property to distinguish between cases where ownership of the
property vests in the beneficial owner from cases where ownership
vests 1n the numnee.(a”)

{376) AIR 1969 Delhi 258 at 260-261(3).
(377) The question of 1in whom ownership vests is complex and far

from clear in our law - A M Honoré The South African Law of
Trusts 2nd ed (Cape Town 1976} 396 ff. R

L iy
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If ownership of the property vests in the beneficial owner, any
dealing with the property, whether by the beneficial owner or the
nominee, either is or i3 not a disposition by the beneficial owner
in accordance with the principles discussed in the preceding
sections.

If on the other hand ownership of the property vests in the
nominee, the position {is more difficuit. In this case, the
beneficial owner has only a personal right against the npminee. If
the Bteneficial owner cedes this right to a third party, clearly
there is a disposition of the right by the beneficial owner to the
third party. If, however, the nominee disposes of the property, or
of rights in the property, to a third party, whether with or
without the beneficial owner's authority, can there be said to be a
disposition of property by the beneficial owner to the third party
when the beneficial owner's personal right against the noininee is
not disposed of, even though its enforceability may be adversely
affected by the disposal of the property?

This question arose fn Re Norman King and Co (Pty} Ltd(sn)
in which a preperty beneficially owned by a company was registered
in the name of a director and the director passed a mortgage bond
over the property to secure a debt owed by the company. The court
held that although the mortgage affected the company's beneficial
interest 1t was not a disposition of that interest.

The decision is, it is considered, correct. The company had a
personal ctaim agafnst the director for transfer of the property and
the effect of the company's acquiescence in the mortgaging of the
property was that Tts right against the director was reduced from
the right to transfer of the property free of encumbrances to the
right to transfer of the property subject to the mortgage. This, it

(378) (1960} 60 SR (NSW) 98 at 103.
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1s thought, constituted a disposition by the company to the director
of a portion of the right to transfer, but th{s was not the fssue
before the court: the issue before the court was whether or not the
mortgage bond itseif was avoided by the Australian counterpart of
s 341(2) and the court concluded that 1t was not. One must,
it is thought, agree. The real right of ownership of the property
vested in the director and the effect of the mortgage was to
transfer portfon of this right t~ the mortgagee. The disposition to
the mortgagee was therefore by the director not by the company. Had
the ‘company not acquiesced in the mortgaging of the property there
would have beep no disposition at all by the company because the
company would still have had the same right, despite the mortgage,
to receive transfer of the property free of encumbrances.

If the beneficial owner enjoys only a personal right to the
property and the nominee delivers the property to the beneficial
owner thus transferring the real right of ownership of the property
to the beneficial owner, this will constitute a disposition by the
nominee to the beneficial owner. 380

(g9} Incurrence of a 11ability otherwise than by contract

Liabilities can arise otherwise than by contract eg by the
comnission, either {ntentionally or negligently, of a delict or on
the grounds of unjust enrichment. It 1s considered, however, that
the incurrence of such a 1abjTity cannat be construed as a
disposition within the meaning of s 341{2) whether the Insolvency
Act definition applies or not.

{379) See, too, Grey & Anor v IRC [19603 AC 1 (HLE} in which it was
held that & a)i(sposiﬂon occurred, 1n a different context, when
the beneficial holder of shares instructed the nominee holder
to hold them on behalf of a third party thenceforth. See also
Sneddon_ & Others v Lord Advocate [1954] AC 257 {HLSc)
especially at B

(380) Estate Wicks v Wicks 1929 CPD 491.
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(hh} Exercise of a power of appointment

The exercise of a power of appointment, eg one conferred by
will or donation, may, depending on the circumstances, constitute a
disposition.

{11) Arbitration

sandé(aez) considers an agreement to arbitrate to be an
alienation because it resembles a settlement. It s suggested,
however, that in.modern conditions this would not apply, especially
if t§|§3 arbitration takes place fin terms of the Arbitration
Acty

(381) Stapyforth & Anor v CIR [1&;30] AC 339 (HLE); Fuller & Anor v
TRC (Y9501 2 ATT ER 9767(Ch).

{382) Restraints 1.1.3.29; 3.3.13.
(383) 42 of 1965,
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CHAPTER 11 - VALIDATION
Synopsis

Applicatfon for validation may be made either in advance or ex
_gost facto. The criteria for validation in advance and ex poSt
acto apprications are, however, not identical. The court cannc:
vaTTdate a disposition which takes place after the grant of the
winding-up order. The court has the power to validate
dispositions generally, such as ali dispositions in the ordinary
conduct of the company's business. The court may validate part
of a dispesition, provided that in the case of a contract that
part of the contract is divisible from the rest of the contract.
But {f 2 persons are liable to restore a void disposition the
cogrt cannot relieve one of 1{ability without also relieving the
other.

The court's discretfon to validate i3s3 very wide and is
controlled only by the general principles which apply to every
kind of Judicial discretion. Because of the wide scope of the
factors which may be relevant to the exercise of the discretion
no general principle has emerged in the cases on s 341(2) and
its counterparts elsewhere for the exercise of the discretion,
and 1t {s not possible to formulate any such general principle.
1t is, however, possible to identify a number of general factors
te which the courts may be expected to have regard in any
proceedings for validation.

The object of s 341{2) is twofold: to avoid the dissipation of
the company's assets and to ensure that concurrent creditors,
both pre- and post-presentation, benefit par{ passu. It 1s not
necessary that there be an intention™ fo give or get a
preference. In an English case the Court of Appeal held that irf
a bark permits a customer to continue to operate its account
after presentation the bank must fnstitute safeguards to ensure
that preferential payments are not made to some creditors at the
expense of the others; however, with respect, the imposition of
such an onus on the bank s not justified.

The policy of pari passy distrfbutfon has not been consistently
applied by the courts. In the case of the preferential discharge
of pre-presentation debts validation has generally been refused
but 1n a number of cases has been granted eg because the
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creditor was unaware of the presentation or because the
discharge of the debt took place 1n good faith and the ordinary
course of business. Most of these cases are indistinguishable
from other cases in which the contrary was held. These Tlatter
cases are to be preferred, The policy of pari passu distribution
has not been appifed to the discharge of post-presentation debts
and the discharge of post-presentation debts has generally been
validated. However, there would appear to be no reason why some
post-presentation creditors should be preferred over others and
the better view fs that the policy of pari passu distribution
altso applies to post-presentation creditors.

If validation is 1n the interests of all the interested parties
validation may obviously be expected to be granted. Where
validation s in the finterests of some of the parties but not
others the court will weigh up the conflicting interests of the
partfes. The fact that a transaction as a whole is in the
interests of the parties does not necessarily mean that
validation of the discharge by the company of its obligations
under the contract will be in the interests of the parties.

In an advance application the court s essentially concerned
with weighing up the interests of the shareholders and the
creditors, although the interests of other persons such as the
company's employees and the community at large may carry some
weight. The greater the prospects of success of the winding-up
application the more weight that will be attached to the
creditors' interests and vice versa. Where there is no clear
indication that the winding-up application is Jikely to succeed
the court should rather err in favour of the shareholders. If
the court validates the continued conduct of the company's
business 1t is 1ikely to stipulate conditions for the protection
of creditors eg that only transactions in the ordinary course of
business are to be entered into, that preferential payments are
not to be made to some creditors at the expense of others and
that the business is only to be continued as long as the
assumptions on which the court's order is based - eg that the
company is in a position to trade at a profit - prove to be
correct. The court may moreover require that the observance of
the conditions be monitored by an independent person.

In e post facto applications the court 1s essentially concerned
with weTghTng up ‘the interests of the creditors and the
disponee. If the disposition 1is in the interests of the
creditors 1t will be validated. If §t is not 1n the interests of
creditors it will nevertheless be validated {f considerations of
Justice and fafrness towards the disponee require validation.
The fact that a disposition would have been validated had
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apptication been made in advance does not necessarily mean that
1t will be validated 1f application is made ex post facto.

The most commonly referred to criterion for validation is good
fafth but in no case has any attemnt been made to define the
precise nature of the required good vaith or by whom and to whom
it is owed. In an advance apptication the criterion for
validation 1s whether the proposed disposition is in the
interests of the shareholders and creditors and the good faith
or otherwise of the company and the disponee are irrelevant to
this question. In an ex post facto application 2 questions
arise: Would validation be in the Jnterests of the creditors,
and, if not, do considerations of justice and fairness towards
the disponee require validation? Good faith on the part of the
company is riot relevant to either of these questions, but good
faith on the part of the disponee {s retevant to the second
question. Three relevant states of mind on the part of the
disponee can be distinguished.

Firstly, if the dispoiee knew or ought to have known that the
disposition was not in the interests of creditors validation
would be inappropriate, except that if the shareholders’
interssts would have taken precedence had an advance appiication
been made and the disponee knew this and relfed on it,
validation should not be refused because he knew that the
disposition was not in the interests of creditors. It has
already been menptioned that fn an Engiish case the Court of
Appeal held that 1f a bank permits a customer to continue. to
operate 1its account after the bank has become aware that a
winding-up application has been presented gainst the customer
the bank must institute safeguards to ensure that preferential
paynents are not made to some c¢reditors at the expense of
others. The court also held that the bank must institute
safeguards to ensure that the company only continues to operate
its account as long as the continued conduct of its business is
in the interests of creditors; however, with respect, the
fmposition of such an onus on the bank 1s not justified.

Secondly, in a number of cases a disposition has been validated
on the ground that the disponee was unaware of the presentation
of the winding-up application. However, there would not appear
to be any reason why a creditor should be entitied to retain a
preference simply because he was unaware of the presentation at
the time of receiving the preference, and the cases in which
validation was refused despite the absence of knowledge of the
presentation are to be preferred. O the other hand, the fact
that the disponee was aware of the prasentation {s not a bar to
validation. A bank will apparently be regarded as having notice
of the presentation when 1ts head office receives notice even if




471.

there is a delay in the notice coming to the attention of the
branch at which the company barnks.

Thirdly, if the disponee's motive 1n entering into a tranmsaction
was to assist the company rather than the pursuit of personal
gain this will weigh in his favour. This is s0 even if the
transaction does not in fact benefit the company or if he was
unreasonable in his belfef that the transaction was in the
interests of the company, although in these latter situatioens
the weight that will be attached to his motives is 1ikely to be
less.

Another commonly referred to criterion for validation is that
the disposition was in the ordinary course of the comany's
business. The classic formulation of the test is that of Lord
Cairns in the Wiltshire case:

'... where a company actually trading, which it is in the
interest of every oneé to preserve, and ultimately to sell,
as a going concern, is made the object of a winding-up
petition, which may fail or may succeed, if 1t were to be
supposed that transactions in the ordinary course of its
cuprent trade, bond fide entered into and completed, would
be avoided, and wolld not, {n the discretion given to the
Court, be maintained, the result would be that the
presentation of & petition, groundiess or well-founded,
would, ipso facto, paralyse the trade of the company, and
gireat Tnjury, without any counterbalance of advantage,
would be done to those interested in the assets of the
cnmpany.'

although Lord Cairns refers to transactions entered into and
completed after presentation, his statement has been understood
- wrongly it 1s believed - in some subsequent cases to also
refer to the discharge of pre-presentation debts. However, even
in the case of transactions enfered {nto and completed after
presentation Lord Cairns' statement does not, with respect,
stand up to close scrutiny.

In an advance appifcation validation will be granted if the
disposition is in the f{nterests of the shareholders and
creditors whether or mu% it is in the ordinary course of the
company's business. Where, however, the interests of the
shareholders and the creditors are in conflict and there {s no
clear 1indication that the winding-up application is tikely to
succeed, the ordinary course of business test does have a roie
to play in that the shareholders' interests should be given
precedence and all dispositions necessary for the continued
conduct by the company of its business in the ordinary course
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should be validated in order to avoid the paralysis of the
business. The test fs; however, that the disposition {s
necessary for the continuation of the company's business, not
sTmply that i1t takes place in the course of the continuation of
the business.

The Wilishire case was an ex_post facto application but it is
especially 1n the case of ex post facto applications that
difficulties arise in regard fo Lord Cairns' formulation of the
test, Firstly, by the time the a?plfcatfon 1s made the aveidance
of the paralysis of the company's business will have ceased to
be relevant to the company concerned because paralysis will
either have been avoided or not. Secondly, the test as
formulated by Lord Cairps is in any event unlikely to achieve
the object of the avoidance of the paralysis of the company's
business because 1t is predicated upon 2 conditions, namely that
the disposition 1s not merely in the ordinary course of business
but in the ordinary course of the company's business, and that
1t s 1n the interests of all concer‘neg That the business of the
company should be continued. Few persons proposing to have
dealings with the company may be expected to be willing to
accept the onus of investigating whether these conditions are
met. Thirdly, the test does not take account of cases where the
disponee {s unaware of the presentation and is therefore unable
to carry sut the required fnvestigation.

The fallacy, with respect, in Lord Cafrns' approach {s that it
seeks to formulate the test with vreference solely to the
interests of those interested in the assets of the company and
w1th0té; referenc: mthﬂ;:e disponee's M:erea\ts. TheHvial ha;
already been taken that in an ex post facto application
questions arise: Is validation id thé intereSts of creditors,
and 1f not do considerations of justice and fairness towards the
disponee nevertheless require validation? This approach
encompasses the object of avoidance of the paralysis of the
company’s business in that {f a person proposing te have
dealings with the company knows that Justice and fairness
towards him will be the criterfon 1f it becomes necessary to
seek validation of the dealings, he will have no reason on this
ground to refuse to have dealings with the company. This
approach, however, is wider than the object of the avoidance of
the paralysis of the company's business because it applies
whethér or not the disponee was aware of the presentation,
whereas the object of avoidance of the paralysis of the
company's business essentially only arises {f the disponee was
aware pf the presentation because f he was unaware of the
presentation there is no reason why he would have refused to
have dealings with the company.




473.

Justice and fajrness towards the disponee require validation
essentially of 3 categories of transaction:

- the conclusion by the disponee in good faith of amy normal,
arm's length contract with the company;

- the discharge by the company of any obligation to the
extent the discharge was relied on in good faith by the
disponee in discharging an obligation owed by him to the
company or in his undertaking and discharging such an
obligation;

- the discharge by the company of any oblfgation in the
course of a serjes of transactions to the extent
non-validation would result 1in the disponee's claim
exceeding the highest level it rose to after presentation
even 1f the disponee did not specifically rely on the
discharge of earlier debts in granting new credit, provided
always that ihe disponee acted in good faith.

Compassion for the disponee is not a relevant factor. The
Insolvency Act impeachment provisions may serve as a guide to
how the courts should exercise their discretion but a court is
not bound to validate a transaction because 1t would be valid
under the Insolvency Act provisions or vice versa. It {s not
necessary that the company should positively benefft by the
disposition. It is also no part of the poliey of s 341(2) that
the company should be enriched at the expense of the disponee.
The court {s Tikely to be less critical of decisions which prove
to be incorrect if they had to be taken as a matter of urgency.

If the company wishes to make a preferential payment to avoid
the cancellation of a valuable contract the court may be
expected to validate the payment in an advance application, but
1f appifcation 1s made ex post facto the threat of cancellation
has passed and the court may DE expected to refuse to validate
the payment, excépt in the case of a continuing contract, such
as a lease, in which the other party continued to perform his
obl{gations 1n reliance on the payment.

If a creditor {s only willing to enter Into further transactions
essential for the continued conduct of the company's business on
conditfon that a preferentfal payment fs made to him on account
of the creditor's existing claim, the court may be expected to
validate the payment in an advance application provided that the
transaction as a whole is beneficial to creditors. In an ex post
facto application, however, validation may be expected™to be
refitsed even 1F creditors benefited as a result of the
transaction.
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The fact that a disposition is made under threat of legal action
s neither favuurable nor unfavourable to validation.

The court may have regard to the fact that none of the
interested parties objected to the transaction. The fact that a
payment 1s made in respect of some past consideration is not a
sufficient reason for validation. [t has been held that a
provision such as & 341{2) should be given a practical
interpretation so that it will operate in a commercial way. The
court §s not limited to a consideration of the fmmediate
circumstances surrounding the disposition but may in addition
have regard to the circumstancss giving rise to the disposition,
but this should not be taken too far.

The fact that the company may have employed dilatory tactics
preventing the disponee from obtaining and executing Jjudgment
will not avail the disponee. Nor wi)l the fact that the disponee
may have accepted payment of part of his claim fn settlement.
The fact that the disponee was the applicant for winding-up has
been held to be a factor adverse to validation but it is doubted
whether the fact that the disponee was the applicant makes a
difference.

The cases on the continued operation of a bank account present a
confusing and inconsistent picture.

Tné most important of these cases is the recent Gray's Inn case
in which the English Court of Appeal validated a i deposits to
the company's account, which was ip overdraft, beforé the bank
became aware of the preséntation, but refused validation of
subsequent deposits equal to the trading Joss incurred by the
company after presentation, on the ground that the bank had
failed to institute safeguards to ensure that the company only
continued to operate its account as 'ong as {t traded at a
profit. The court held further that payments out of the account
to third parties were dispositions which the bank was 1iable to
restore to the liguidator unless validated, and that the bank
was vulnerable to a refusal to validate the payments because it
had not instituted safeguards to ehsure that preferential
payments were not made to some pre-presentation creditors at the
expense of the others, although recovery should in the first
instance be sought from the preferred creditors. The court also
held that the bank bore the onus of instituting safeguards to
ensure that only payments 1n the ordinary course of the
company's business were made out of the account. however, the
case 1s extensively criticised.

In the Intepnational Life case the company gave security to its
bankers"for thelr pre-presentation claim jn order to gain time
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to complete negotiations for the sale of the company's business
and the court validated the security on the ground that the
directors had acted bona fide in the desire to do the best for
all concerned, even though in the event the negoiiations were
unsuccessful. This reasoning is criticised on the ground that
the appropriate action for the company to have taken would have
been to have sought a stay of any proceedings the bankers might
have instituted. The decision can, however, be supported on a
different ground: the directors also gav: their personal
suretyships ta the bankers with the resylt that they would have
been the ones to suffer had validation been refused, and this
would have been harsh on them as they were motfvated solely by
the desire to do the best for the company even at the risk of
personal 1oss.

In Millar's case the company after presentation first made a
deposTE TO its account and then withdrew portion of the deposit
again. The liquidator sued for the full amount of. the deposit
and the bank tendéred the net amount after deduction of the
withdrawals. The court upheld the liquidator's claim. however,
the decision largely turned on a statutory provision peculiar to
Scottish windings-up.

In the TW Construction case the company's account was in
overdraft at présentation. It thereafter First withdrew further
monies from the account and then largely repaid the entire
overdraft. The court validated the repayment on the grounds that
it was made in good faith and the ordinary course of business.
This decision too is criticised, in this case on the ground that
there was no sdoguate reason for the bank to be preferred over
the other creditors.

in the Anhadra Bank case the bank, which was unaware of the
presentation, Tent and advanced monies to the company against
security furnished by the company. The court refused validation
of the security on the ground that the company was aware that
there was no possibility of its continuing its business in the
ordinary course. Yai again, however, this decision is
criticised, this time on the ground that justice and fairness to
the bank required that the security be validated.

The Clifton Place Garage case, also a decision of the English
Court of Appeal, does not relate directly to the continued
operation of a bank account but is nevertheless relevant because
the company's parent company in effect acted as its banker. On
presentation of the winding-up petition, the company's bank
froze 1its account and the debenture-holders of its parent
company appointed a receiver to the parent company. The receiver
decided to continue the subsidfary company's business with a
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view to selling the business as a going concern and for this
purpose made payments frum the parent company's bank account to
the subsidiary company s creditors and in turn deposited the
subsidiary company's daily takings to the account. The court
validated the deposits on the grounds that the receiver acted in
good fajth in what he veasonably believed to be the best
interests of all concerned; that he would not have made the
payments had the deposits not been available as a
counterbalance; and that the creditors would have been unjustly
enriched if the deposits had not been validated. The decision
is, with respect, correct: had the daily takings not been
deposited to the parent company's account the receiver would no
doubt have refused %o make payments on behalf of the subsidiary
company. The receiver therefore relied on the deposits in making
the payments and this fact coupled with his good faith entitled
him to vatidation.

A company Which applies in advance for validation of the
continued operation of its bank account will need to show either
that such continued operation is in the interests both of the
creditors and of the shareholders or that the shareholders'
interests should take precedence, If the court grants a
validation order it may be expected to stipulate for safeguards
to ensure that:

- payments are only made out of the account in the ordinary
course of the company's business;

- Preferential payments are not made to some creditors and
not others, except where it is 1in the interests of
creditors to do so;

- The dccount only continues to be operated if, and for as
Tong as, the assumptions on which the court's order was
based prove to be correct.

The court may well require that the observance of the conditions
it lays down be monitored by an independent person.

The furnishing of security for new overdraft facilities may
simiiarly be expected to be validated {f the continued operation
of the account othernise qualifies for validation, but if the
bank {s only prepared to grant increased facilities if both the
existing and new fucilities are secured validation of the
security Insofar as 1{ relates to the existing facility may only
be expected if 1t can be shown that the benefit to creditors
will exceed the prejudice arising from the preferential securing
of the 1 vy facility.
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Different considerations apply in an ex post facto application.

If the account is in credit and a deposit is made to the account
both the payment to the bank and the contract of loan to which
it gives rise should be validated on the ground of absence of
prejudice to the creditors. Payments to the company are not
dispositions and therefore do not require validation. Payments
to third parties in accordance with the company's 1instructions
must be analysed into 2 payments: a payment by the bank to the
vompany, which is not a disposition Ly the company, and a
payment by the company to the zhird party, which is such a
dgspusﬂ'ion but which is recoverable from the third party, hot
the bank.

1f the actount is in overdraft, deposits to the account
constitute repayments on account of the company's indebtedness
to the bank and the policy of pari passu distribution requires
that they should not be vahdafea, except that if the bank
reélied on the ‘deposits in permitting withdrawals justice and
fairness to the bank require that the deposits be vaituated to
the extent they were so relied on. Even if the bank drd not
specifically rely on the deposits, validation should pot be
refused to the extent such refusal would result in the bank's
claim being higher than the highest level it in fact reached
after presentation. Where neither of these exceptions applies,
it will not avail the bank that it war unawere of - the
presentation of the winding-up application, or that there was no
intention to give or get a preference, or that the deposits were
made in good faith and the ardinary course of business, or that
the bank gave an extension of time for payment of the balance of
its ctaim in consideration of the deposit.

Although payments out of the account are not dispositions, the
contracts of loan to which the payment instruction concerned
give rise where the account {s in overdraft are dispositions. In
the case of payment instructions given outside the scope of an
overdraft facility the resulting contracts of loan should be
validated unless they were not normal and arm's length or the
bank knew or ought to have known that they were not in the
interests of creditors, except that 3If the shareholders'
interests would have taken precedence at the time and the bank
knew this and relied on it validation should not be refused on
the ground that the bank knew that the loan was not in the
interests of creditors. In the case of payment instructions
given within the scope of an overdraft facility the bank is
obliged to honour the payment instruction and should therefore
normally be entitled to vaiidation. The question of what notice
is required to terminate this obligation and of whether the bank
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may be refused validation if 1t does not do so is considered in
chapter 15.

In determining whether or not a loan was in the interests of the
creditors it is not only the terms and conditions of the loan
{tself that are relevant but also the intended use to which the
monies borrowed are to be put. On the other hand, there is no
onus on the bank to institute safeguards to ensure that
withdrawals are only made in the ordinary course of the
company’'s business or that preferential payments are not made
to certain creditors to the prejudice of the other creditors or
that withdrawals are only made as long as it is ‘in the interests
of creditors that the company's busfness should be continued.

If the company furnishes security for its existing overdraft the
security constitutes a preference to the bank and should not be
validated. Even 1if the security was established before
presentation a new disposition occurs as each debt is incurred
and becomes secured by the security. If the contract of loan
giving rise to the debt {s validated the disposition constituted
by the debt's having become secured by the security should
Tikewise be validated by reason of the bank‘s reliance on the
security in giving the credit concerned. The position is similar
where the security was established after presentation.

If not only existing property but also future property is
furnished as security a new dispositfon occurs as each new item
of property becemas subject to the security, even if this occurs
automatically. Each such new disposition should be validated
save to the extent 1t improves the bank's position, Similarly,
if a new security is substituted for an old security the
furnishing of the new security should be validated save insofar
as it improves the bank's position.

The bank's charges for a deposft or withdrawal should be
validated 1f the transaction to which the charge relates is not
avoided by s 341{2) whether the transaction 1is not avoided
because it is not a disposition or because it ig validated. If
the account was in credit the set-off of the charges against the
credit should be validated on the ground that the bank did not
extend credit to the customer for the charges.

kK K Kk Kk

In terms of s 341(2) a disposition is void ‘unless the Court
otherwise orders', and consideration is given in what follows to the
circumstances in which the court will validate a disposition in the
exercise of this power.
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{a)

Case

479:
Advance and ex post facto(l) validation

Can a validation order be granted either
in advance or ex post facto?

In In re International Life Assurance Society Gibbs and West's
(2) the court rejected - correctly it {s. considered - the

argument that the court can only validate a disposition if
validation is sought at the time of the disposition, and in fact in

the

majority of cases in which vaiidation orders have been granted

under the counterparts elsewhere of s 341(2) the order has been
granted after the company has been placed in w‘inding-up.3 1t
seems, however, that there may be cases in which application ought
to bé made in advence and in which validation will be refused if

application is made ex post facto:

1)

(2}

(3}

(4)

'l am told that in In re Howard Sunderland Ltd.,(4)
Roxburgh J. on an appiicafion which was fade arter the date of
the winding-up order, refused to validate a transaction under
section 227, or its predecessor, on the ground that the
applicant, having regard to the nature of the transaction and to
the circumstances which existed when he entered into the
transaction with the company, ought to have applied to the court
under the section at the date of the tramsaction, that 1s to
say, before the winding-up order had been made’

The expression ‘'ex posk facto' {s used in this chapter to
refer to dan app 7Ca%ian Which is made not only after the
disposition in question has %aken place but alse after the
grant of the winding-up order.

(1870) 10 Eq 312 at 317 and 324, See too Tulsidas v Industrial
Bank of Western India AIR 1931 Bombay 2 4T 12; Khanna v _Ghosh

onbay) at 154,
See eg In re Wiltshire Iron Company EX p Pearson (1868) 3 Ch
App 4437 In re CIiTton Place Garage Ltd 119701 LW 477 (CA); Re
Gray's Inp Construction Co Ltd 19%11 T AT ER 814(CA}. -

1948, unreported.
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{per Buckley J ¥n In re A I Levy (Holdings) Ltd(S}).

The question of whether a court can grant a validation oprder
before a winding-up order has been granted is more difficult. In
Carden v The Albert Palace Association( Chitty 0 sajd:

'The difficulty in making an order before a winding-up is that
it is impossible to Know whether a1l parties ‘interested are
before the Court.'

Nevertheless the court granted the order on being satisfied that the
disposition was in the interests of all the interasted parties.

In In re #iles Aircraft Ltd,U) on the other hand, Vaisey J
held:

‘If a winding up order is made, those transactions entered into
in the {interim period ... should be liable to review by the
Tiquidator. If ‘that be the true object of the section I have
great difficuity in seeing how I have jurisdiction to adjudicate
on what must be an incomplete knowledge of the facts. It is not
right that 1 shou'ld anticipate the performance of his duty by
the Tiquidator.'

(5) [19684) Cch 19 at 26-7. What the circumstances referred to by
Roxburgh J were does not appear from BSuckiey J's judgment. A
disponee may be well-advised to insist on validation in
advance to aveid the risk of a subsequent refusal of
validation. Moreover, as wi}l be shown below, {n certain
circumstances an appiication may succeed if made in advance
but not if made ex post facto eg where ‘he only supplier of
goods essential fOr the company's business 1s only prepared to
supply further goods if a preferential payment is made in
respect of his existing claim. It is difficult to conceive
whet further, if anything, Roxburgh J may have had 1n nurldv of

teo In re Regermire Opera Co (1895) 2 Mans 314 at 316
(6)  (1887) 56 LJ Ch 166 at 167,

(7)  [1948] Ch 188 at 190.
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Vaisey J's reasoning was, however, in turn rejected in In re A 1
Levy {Holdings} Ltd:

'voo I find 1t difficult to accept his statement that the object
of the section is to ensure that any transaction entered into
after the commencement of the winding up shall be "subject to
review by the liquidator®. It appears to me that the object 8;
the section fs to protect the fnterests of the creditors!
from the possibly unfortunate results which would ensue from the
presentation of a petition, and to protect their interests as
mich during the period while the petition was pending as after
an order has been made on 1t ....

‘It does not appear to me, with the utmost respect to Vaisey J.,
that the language of the section necessarily requires an order
to be made in respect of a company which {s in fact being wound
up by the court at the date when the order under saction 227 is
made, that 1s to say, after the date of thz winding~up order. If
that were the true effect of the section, the present case would
demonstrate that the section {s {11 desfgned to meet a kird of
risk to the creditors of a company against which ome would have
expected .t to be intended to protect them. '

The facts of the case were that after a winding-up petition had been
presented against the company it received an offer to purchase a
1zase held by 1t. The landlord was entitled to cancel the lease if a
winding-up order was granted. The court validated the sale of the
lease.

The same approach, that tha court can validate dispesitions in
advance, is to be found in a number of other English cases. In

Re Gray's Inn_Construction Co Ltd“o) Buckiey L J safd, without

(8)  [19641 ch 19 at 27-8.

(9) Ih]e shareholders' 1interests are also important - see 514-28
eloW.

(10) [19801 1 A11 ER 814 (CA) at 820 f-g. See too Re Douglas
(Griggs) Engineering Ltd (19621 1 A11 ER 488 (Ch) 3t 5O0IA-B;
Re iﬁ‘erafor Control Cabs Ltd [1970] 3 A11 ER 657 (Ch} at
9-h; Re Burton pakin Ltd [1977) 1 A]1 ER 631 {(Ch) at
634e. The Jenkins Comml ttee Re?ort # 503(k) recommended that
the Act be amended TO expressly empower the coupt to grant
validation orders in advance but the recommendation has not
been implemented.
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referring to the eariier cases:

'Where a third party proposes to enter into a transaction with a
company which is iiable to be invalidated under s 227, the third
party can deciine to do so until the company has obtained a
validating order, or it might itself seek a validating order, or
it can enter into the transaction in anticipation of the court
making a retroactive validating order at a later date. In the
present case the bank adopted the last course. A third Elarty who
does that takes the risk of the court refusing to make the order.

'It may not always be feasible, or desirable, that a validating
order should be sought before the transaction in question is
carried out. The parties may be unaware at the time when the
transaction is entered into that a petition has been presented;
or the need for speedy action may be such as to preclude an
anticipatory application; or the beneficial character of the
transaction may be so obvious that there is no real prospect of
a lquidator seeking to set it aside, so that an application to
the court would waste time, money and effort. But in amy case in
which the transactfon s carried out without an anticipatory
validating order the disponee is at risk of the court declining
to validate the transaction.'

In India, on the other hand, the opposite conclusion has been
reached:

‘It may be pointed out that the situation visualised by this
section does not arise before winding up order is passed by the
Court .... In our opinfon, the scheme of the Act {s, that so
Tong as a Company 1s not ordered to be wound up by the Court, it
should not, in the ordinary course pass any order with regard to
the property of the Company. If it comes to the conclusion that
the appointment of a provisfonal Tfquidator {s necessary, then
it may do so but this step would mean that the Court would be
deaiing with the entire property with full responsibility. If
the appointment of a provisional 1fquidator 1s not considered to
be necessary, then 1t should not meddle with the management or
disposal of the property of the Company. If the winding up
applicatfon is dismissed, the Court's interim interference would
be unjustified. If the winding up order is passed, then also it
would find ftself fn a difficnlt situation if its earlier order
is found to be erroneous in any way. The result of the passing
of winding up order according to Section 536(2) {s that ali
dispositions made subsequent to the presentation of the winding
up application become automatically void, unless the Court
orders otherwise. This sectfon, therefore does not contemplate
any previous order of the Court about disposition of the
property of the Company'
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(per Dave d delivering the judgment on appeal in Ramesh Chandra v
Chopasnt lce Aerated Water and 011 Mills Ltd ). This reasoning,
however, is of only Timited applicability to the sftuation in this
country because a fundamental part of the court's reasoning was that
the appropriate procedure would have been not to seek validation in
advance but to seek the appointment of a provisfonal liquidator, a
procedure which is not available under our Act.

In Australia the difficulty does not arise because the
Australian counterpart of s 341(2) expressly empowers the court to
grant an advance validation order.

The better view 1s, 1t is thought, that the court can validate a
disposition in advance. True, s 341(2) provides that ‘Every
disposition ... by any company being wound up ... shall be void
unless the Court otherwise orders' and the tenses employed give the
impression that the Tegislature contemplated the validation order's
being preceded by the winding-up order. It is doubted, hawever,
whether much weight can be attached to this consideration. As
already pointed out, 2 a simflar problem arises in regard to
' s 348 which provides that ‘A winding-up ... shall be deemed to
comnmence at the tfme of the presentation to the Court of the

{11} AIR 1963 Rajasthan 187 at 189(14). See also R C Mehta & Co &
Others v Himabhai Manufacturing Co Ltd & AnoF (1970] 40 Comp
Tas 1290 (Guj). CF Mandya National Fa M‘ms ttd v Rai
Bahadur Shreoram Durgaprasad Private Ltd iIVG? 37 Tomp Cas 20
Tiyst.

{12} A similar procedire {s available under the English and
Australian Acts - see 249-50 and 253 above.

{13) See s 368(2) of the Companies Act 1981 {Cth).

{132} See 255-6 above.

(14] Henochsberg Companies 595.
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winding-up application', and in Vermeulen & Anor v CC Bauermeister
{Edms) Bpk & Others 15} the court held that this does not mean
. that -a winding-up commences as soon as a winding-up application {s
presented, but that {f a winding-tp order is granted the winding-up
{s deemed to have commenced on presentation of the application.

It is also thought that the reason gfven by Vaisey J, namely
that the disposition should first be reviewed by the liquidator, fs
no more than a consideration which may cause the court in any
particular case to deciine to exercise the discretion to validate
unti] the 1iquidator has had an opportunity to review the
disposition. It 1s not, with respect, a reason for holding that the
court has no power to validate before the }iquidator has had such an
opportunity. 1

The reasoning 1n the A 1 Levy case is to be preferred. If the
court's power to validate could not be exercised in advance, the
mere presentation of a winding-up application, whether well-founded
or not, might wall paralyse the company's business. FeW persons may
be expected to be willing to deal with a company if they are avare
that a wipuding-up application has been presented against the
conpany(wa) and {f no advance validation order has been obtained
with the result that they have to run the risk of having to apply in
due course for validatfon. The prospects of the court granting

(16) 1982(4)SA 159(T) at 1628,

(16) This appears to have been the approach of Chitty J {n the
Carden case.

(16a) See further 545-54 below.

{17) It is true that in this country most persons will be unaware
of the presentation because of the confidentiality accorded to
proceedings before they are heard in court - see 249 above =
but 1n practice the confidentialtty {s seldom complete eg the
application may be served on an employee or by pinning it to
thgnfriog;: door of the company's premises, resulting in some
publcity.
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a validation order are too uncertain (18) ang the cost and effort
required to apply for validation are too great. It follows, {t is
thought, that the courts may be expected to rather interpret
s 341(2) as empowering them to validate dispositions not only after
the grant of a winding-up order but also prior thereto.

{b} Are the criteria the same for advance and

ex post facto applications?

The questfon of whether the criteria for validation are the same
in advance and ex post facty applications has not been discussed in
any of the cases. In certain cases, however, there are statements
which could be interpreted as fndicating that the criteria are the
same and in other cases there are statements indicating the contrary.

In In ve Clifton Place Garage Ltd!!®" Sachs Ld satd:

'The test to be applied to his [the disponee's] actions was not
_whether they were in the upshot successful in benefiting the
creditors, nor even whether, months later, after analysis in the
calmer atmosphere of a court, his decision appears coriect in
the 11ght of after-acquired knowledge.'

Similarly, in Tulsidas v Industrial Bank of %estern IncHa(zm

the Bombay Court of Appeal held that where validation {s sought ex
post facto the position must be locked at as if the appiication had
been brought at the time the disposition took place. The company had
granted the defendant security Ffor its claim to gain time for the
consideration of a scheme of arrangement or to sel) its business. In
the evant the time granted did not assist the company but the cou.
held this not to be relevant, although in the event the court did
not validate the security.

(18) See 231-42 above and 494FF below. v
{193 [1970] Ch 477{CA} at 493B.

{20} AIR 1931 Bombay 2 at 4 and 23-4. £f too Ram Lal v Official
Liguidator, Benares Bank Ltd AIR 1942 Allahabad 141 at b
Anhadra Bank 1.td v Narayana Rao AIR 1955 Madras 247 at 250,
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On the other hand, in Re Gray's Inn Construction Co Ltd(zn
Buckley LJ safd:

‘It seems to me that, -3 the matter came before Templeman d,
he was bound to deal witi .t in the light of ail the facts then
known to him, including the fact, according to his finding, that
the company had traded at a Joss. The bank, -having taken
the risk of gaing on without the protecifen of a validating
order, must, it seems to me, take the consequences.'

The question of whether the uriteria for validation are the same
or not fn advance and ex post facto applications will be examined
further below‘zs) in dealing with the factors relevant to the
question of whether or not a disposition should be validated and it
suffices to note here that the view that will be taken there is that
the criteria for validation fin advance and ex post facto
applications are in fact significantly different.

(2) validation of post-winding-up dispositions

Can the court validate a disposition. which takes place after the
grant of the winding-up order?

The original forerunner of s 341(2), s 183 of the English
Companies Act 1862, referred to dispositions between the
commencement of the winding-up and the grant of the winding-up
order. However, al) subsequent English Acts(“) refer simply to

(21) (19801 1 A11 ER 814 {CA) at 822b.

(22) Valfdation had been sought ex post facto of the continued
operatfon of a bank account ani e trading loss referred to
had been {ncurred after the bank had agreed to allow the
company to continue o operate its account despite the
presentation of a winding-up petition against the company.

{23) See 494ff pelow.

(24) With effect ftrom the Companfes (Consolidation) Act 1908
(s 205(2}). Cases prior to this date - such as In re Omward
Building Society [1891] 2 QB 463({CA} - must be approached with
caution.

a
El
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dispositions after the commencement of the winding-up and both the
1926 and 1973 Acts do likewise.(25) Prima facie, therefore,
s 341{2) applies not only to dispositions between presentation of
the winding-up application and the grant of the winding-up order but
also to dispositions after the grant of the order, and this is the
approach adopted in a number of cases on the counterparts elsewhere
of § 341(2):

~'... the prime purpose of introducing the above provision was to
invalidate dispositions between the filing of the petition ...
and the making of the orser .... But clearly, in terms, the
operation of the section would not tome to an end with the
miking of the order'

{pér BilTard ¢ 10 Kreatile Holdings (Pty) Ltd v Widdows; Re Brush
)

Fabrics (Pty) .td ‘). Similarly, in Herriget NO v _Bon Roads
Constructicn fo {Pty) Lid & Anor(2 the South West Africa
Diviston assumed, without discussion, that s 341(2) applies to
dispositions - payment in that case - after the grant of the
winding=up order,

The coppaciness of this approach may, however, be questioned, at
Teast ‘{nsofar as s 341{2) 1s concerned. It seems clear that the
section cannot apply o dispositions by the ’quuidator(ze) and as

{25) The Transvaal Companies Act 31 of 1909 (s 178(1}} on which the
1926 Act was based - see 244 above - did so too, but the Cape
and Qrange free itate Acts followed the English Act of 1862:
s 196 of the Companfes Act 25 of 1892(C); s 38 of the Wet op
Liquideeren van Naanilooze Vennootschappen 2 of 1892(0).

(26) [1974] VR 689 at 6596 {(35-40}. See, too, Re Dittmer Gold Mines
Ltd (No 3) [1954] SB (G1d) 275 at 283. C anna v_Ghosh
WRLJ I50 (Bombay} at 154; A Stiebe) Company Taw and Precedents

3rd ed (London 1929} at 628-9. -

(27) 1980(4) SA 669 (SWA}.

(28) Section 386 of the Companies Act 1973; Henochsberg Companies
Supplement 115; Krextile Holdings (Pty) Ltd v Widdows; Re
rush Fal Ttd (19741 VR 689 at 698(45-50 Ph

rics (Pty] LT ~507; McPherson
n .
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he is the only person who can represent the company after the grant
of the winding-up order 29) it would not seem possible to speak of
a disposition by the comparw(30) unless it is made by him It
follows, it is thougnt, that s 341(2) has no application after the
grant of the winding-up order.

This was the conclusion reached 1in regard to voluntary
windings-up in In_re london and Mediterranean Bank Bolognesi's
Em.ml) After the commencement of the winding-up a director
purported to accept a biil on behalf of the company. The holder
sought validation of the &cceptance under the English counterpart of
s 341(2) but the court held that the section did not apply because
the directors' powers ceased on the commencement of the winding-up
and therefore the bill was not the bi11 of the company. The same is,
1t {s considered, true of a winding-up by the court.'” 2

{3) Validation of dispositions generally

Can the court validate dispesitions generally eg all
dispositions in the ordinary conduct of the company's business? This
question only really arises in the case of advance appiications for
vatidation, but is of considerable practical significance because {f
the answer is in the negative a company may well be compelled to
make a series of applications to enable it to continue {ts business.

{29) See 185 n 14 above:

{30) These words, it may be noted, do not appear in the English,
Australian and Indian Acts - see 356-51 above.

(31) (1870) 5 Ch App 567,

{31a) In a voluntary winding-up the Act expressly provides that the
directors' powers cease on the company's being placed in
winding-up and although the Act is silent in regard to the
position in a winding-up by the court it has been held that
the directors' powers also cease on the company's being placed
in such winding-up - see 165 or 4 above.

it
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Australian Companies Act expressly empowers(az) the court to
t such an order but the South African, English and Indjan Acts
silent on the point.

In Re Gray's Inn Construction Co Ltd,(aa) an ex post facto
ication, Buckley LU appears to have considered that the court

have this power:

‘It may sometimes be beneficfal to the company and its creditors
that the company should be enabled ... to continue to carry on
its business generally in 1ts ordinary course with a view to the
sale of the business as a going concern. In any such case the
court has power under s 227 to validate ... the continuance of
the company’s business in its ordinary course ....'

It 1s considered that this {s correct. The object of ime court's
power is the avoidance of unnecessary prejudice to the creditors and
sharehalders of the company, and this object would be frustrated sn
a material respect if the company were to be compelled to make a

seri

es of validation applications at a time when it could ledst

afford to do so. In England, Australia and India this problem is

{32}

(33)

Section 368:

'{2} Notwithstanding sub-section {1}, the Court may, where
an application for winding up has been filed but a
winding up order has not been made, by order:

(a} o.oen

(b} permit the business of the company or a portion
of the business of the company to be carried on,
and such acts as are incidental to the carrying
on of the business or portion of the business to
be done, during the perfod before a winding up
crder {if any) is made,

on such terms as 1t thinks fit.'

[19803 1 A1 ER 814 {cA) at 8194 - 820a.

=
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mitigated t¢ some extent by the fact that a provisional liquidator
can be appointed during the pendency of the winding-up
petition(34) but this is not so in this country. The courts may
therefore be expected to give an extensive, rather than a
restrictive, interpretation in this respect to the words 'unless the
Court otherwise oiders'.

In several English cases such orders have been granted.ms)
True, in all the cases the company Was able to pay its debts - the
English counterpart of s 341(2} fs not restricted to companies which
are unable to pay their debts - but this does not detract from their
valiue as authorities that the court has the power to validate
disposftions generally. If the company is unable to pay its debts
the court i{s 1ikely to be less ready to grant such an order but this
¥s. not a reason for concluding that the court does not have the
power to grant sitch an order.

t4) Yalidation of a part of a disposition.

Can the court validate part of a disposition? For example, if a
supplier is owed R200 by the company at presentaticn and requires
payment of the R200 before supplying more goods, and if the R2QC is
paid but the supplier has only supplfed further goods to the value
of R150 by the time the winding-up order is granted, could the court
validate R150 of the payment of R2007

The answer fs, 1t {s suggested, in the affirmative.
Section 341({2) declares dispositions void ‘unless the Court
otherwise orders'. True, the section does not state ‘save to the
extent the Court vtherwise orders'; however, it is thought that if

{34) See 249-50 and 253 above.

136) Re Operator Control Cabs Ltd [1970] 3 A)t ER 657 {Ch); Re
Argentum Reductions (URY Ltd [1975] 1 A1} ER 608 (Ch); Re
Burton & Deakin Ltd [1977] 1 A1l ER 631(Ch).
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the court has the power to order that the whole disposition is not
to be void; it also has the lesser power to order that a part only
of the disposition is not to be void. The opposite interpretation
would materially restrict the court's power to do Justice as between
the interested parties. This also appears to have been the view of
the court in Re Gray's Inn Construction Co Ltd, 38) pecause the
court validated all deposits to the company's bank account less an
amount of £6 000 without enquiring whether there were deposits which
totalled exactly £5 000.

1f the disposition consists of the conclusion of a -contract
could the court validate a portion only of the contract? If the
portion coricerned is divisible from the rest of the contract there
would clearly be no difficulty in the way of the court's validating
that portion. If, however, the portion concerned is not divisible
from the rest of the contract the valfdation of that portion would,
1t §s considered, be ineffectual in the absence of the other pariy's
consent because 1f any part of the contrsct is void the eéntire
contract must be void. Similarly, the validation of the performance
by the company of jts obligations under an {ndivisible portion of a
contract would not ent{tle the ifquidator to enforce performance of
the other party's obligations under that portion of the contract
witholt a tender of performance of the company's obligations under
the rest of the contract.

More complex situations are also conceivable. For example, a
supplier may agree to supply yoods ordered by the company provided
that payment is made fn advance and payment but not delivery may
have taken place ., the time the winding-up orcer {s granted. In
these circumstances coulid the court validate a portion of the

{36) [1980] 1 A1 ER 814(CA) at #825]. Cf too Re Steane's
{Bournemouth) Ltd [1950] 1 A1V ER 21 [Ch) at 24F.
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payment equal to, say, the expenses incurred by the supplier? Again
it is thought that the answer is in the affirmative, although the
further uncertainty this introduces into the scope and effect of
s 341(2) {s manifest.

If 2 parties are 1iable to restore a void disposition can the
court order that one, but not the other, {s to be released. from
11ability? This question arose in the Gray's !nn(aﬂ case. A bank
had allowed a customer to continue to operate its current account
after presentation of a winding-up petition against the customer.
The Court of Appeal held that payments made pursuant to cheques in
favour of third parties are void d'lspositions”sl and that both
the bank and the third parties are 1l{able to the liguidator to
restore the amounts paid. The court, however, validated the payments
’as betweén the company and the bank!, » apparently. intending to
leave the liquidator free to recover the payments from the third
parties. 40

This interpretation of the English counterpart of s 341{2) Js
very wide and it may be questioned whether the interpretation fs
correct. A disposition is void unless the court otherwise orders; it
follows, it is thought, that if the court otherwise orders the
disposition 1s pot vofd and 1t would not be recoverable from any
party who would otherwise be 1iable therefor.

(37) Supra at 823e and 826a.

{38} At B18h-Bl% and 823e. This finding is criticised at 381-91
above.

(39) At 826a.
(40} See eg 823e.
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{5) Scope of the court's diseretion

The discretion conferred on the court by s 341(2) to validate
dispositions which would otherwise be avoided by the section is very
wide:

'In Re Steane's {Bournemouth} Ltd, [1950] I AIT ER 21 at 25,
Vaiséy J 5aid that the legislature, by omitting to indicate any
particular principles which should govern the exercise of the
discretion vested in the court by the section, must be deemed to
have left it entirely at large and controlled unly by the
general principles which apply to every kind of Judicia}
discretion. 1 do not at a1 dissent from that statement beyond
saying that the discretir: in my opinion, be exercised in
}ge Fontext of the Tfu - Avisions of the Companies Act
48

(per Buckley LJ in Re Gray's Inn_Construction Co Ltd“” in
relation to the English counterpart of s 341{2]. The general
wrinciples which apply to every kind of Jjudicial discretion are that
it must be exercised in accordance with reason and justice, not
arbitrarily:

‘..."discretion™ means when it is said that something is to be
done within the discretion of the authorities thai that
something is to be dome according to the rules of reason and
Justice, not according to private opinion ...; according to law,
and not humour. it is to be, not arbitrary, vague, ard fanciful,
but legal and regular. And it must be exercised within the
1ikdt, to which an honest man competent to the discharge of hic
office ought e confine himself'

{41) [1980] 1 A1l ER 814{CA) at B19f-g. Vaisey J's statement has
een cited repeatedly: see eg Herrigel NO v Bon Rouds

unnstructmn Co (P%x) Ltd & Anor 19
ommercial Grajn Prodicers Association v _Tobacco Sales Ltd
1983117 SK B26(ZSY at 8s0G-H.
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(per Lord Halsbury LC in Sharp v Wakefield & OthersMZ)).

(6) Factors relevant to the exercise of the court's discretion

In In re Clifton Place Garage Lta!

relation to the English counterpart of s 341(2):

Harman LJ said in

'That is an extremely Jjejune direction to the court, and it is
not s(hprising that the cases do not seem to give very much
help.

In the United States the courts exercised a similar equitable
discretion until 1338 and the result was described by warlan J- in

the Unfted States Suprame Court in Bank of Marin v England 45) as
S \ A8}

'a crazy quilt of contradictory judicial statements.

The view has already been taken“” that this type of
uncertainty {s an almost {nevitable consequence of as wide a

(42} (1891] AC 173[(HLE} at 179, Although this was said in relation
a discretion vested 1n an offfcfal, 1t is, 1t is
considered equally appifcable to 2 discretion vested in a
court, See top Pretoria North Town Councﬂ v_Al Electric
Ice-Cream Factory td S (N
(43) [19701 Ch 477{Ck) at 490, quoted with approval in Commercial
Grafn Producers Assaciation v _Tobacco Sales itd 198F (1) SA
B LSy At 830 G

(44) CF, too, McPherson Liguidation 145!
'Unfortunately, no general principle has emerged, each case
being determined in the Particu]ar circumstances according
to what is just and fair.

See too F-R Ryder 'Payment uf cheques after presentation of
petition to wind up' 1980 JBL 189.

(45) 385 US 99 (1966) at 106~7.
(46) See further 235-7 above.

(47) See 237 above.
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discretion as is conferred by s 341(2). In Gunn & Anor NNO v

Barclays Bank DCO 48 it was argued that s 33 of the Insolvency
Act confers a similarly wide discretion and Steyn CJ referred””
to the 'uncertainty implicit in so wide a discretion' and to the
fact that such a discretion emables 'facts unrelated to any defence
recognised in law, and for that reason within a somewhat
unpredictable range' to be proved.

The consequenice of this uncertainty is that it is not possible
to compite a con.rehensive Iist of every factor which may be
relevant to the exercise of the court's discretion, nor is {t
possible to indicate precisely what weight is to be accorded to each
factor. There is always the possibiiity of @ new unforeseen factor
weighing with the court in any particular case. Moreover, although a
particular factor or combination of factors may be decisive in .one
case, the same factor or combination of factors may be outweighed by
another factor or combination of factors. {n another case.

Fach case must, of course, be decided on its own facts,(m)
ard although the tesys enunciated by the courts in the decided cases.
are {mportant guides as showing the way in which other courts have

(48) 1962(3} SA 678 (A}.

(49) At 685C and 596C.

{80} This uncertainty is well-illustrated specifically in relation
to the continued operaﬂon by a company of 1ts bank aeccount by
the decision in Re Gray‘s Inn Construction Co Ltd [1980] 1 AT
ER 814{CA) ~ see” 23B-AT"FHGVe an <% DEToW-

(51} See eg Herri el NO v Bon Roads Construction Lo (Pty) Ltd &

Anor A 669 [SWA] at 6/BE; Re Gray's Inn COnstrucEion
To L Ltd su ra at 820c; Re Steane's Bournemouthi Ltd 1950 1
ATT IR ZI(CR) at 25 A;"Re Selmar {Pty) Ltd L1978] VR 31 at
534(5); Re Omnico Ltd {19767 T ACLR SEf TRSW) at 389(40).




496.

exercised their discretion in particular cases, no court is bound by
such tests as this would be to restrict the unfettered discretion
conferred by the Act:

'Now it seems to me that when the Act is so express to provide a
wide discretion, ... it is not advisable to lay down any rigid
rules for guiding that discretion. I do not doubt that the rules
enunciated by the Master of the Rolls {n the present case are
useful maxims in general, and that {n general they reflect the
point of view from which judges would regard an application for
relief. But 1 think it ought to be distinctly understood that
there may be cases in which any or all of them may be
disregarded. If it were otherwise the free discretion given by
the statute would be fettered by limjtations which have nowhere
been enacted. It is one thing to decide what {s the true meaning
of the language contained in an Act of Parliament. It is quite a
different thing to place conditions upon a free discretion
entrusted by statute to the Court where the conditions are not
based upan statutery endctment at all. It is not safe, 1 think,
to say that the Court must and will always insist upon certain
things when the Act does not regquire them, and the facts of some
unforeseen case may make the Court wish 1t had kept a free hand’

{per E£arl Loreburn LG, in a different context, in nymap & Apor Vv

Rose! S2h, A simjlar approach {s to found in Re Atlas Truck
Service (Pty} Ltd(sa) specifically in relation to the Australian
counterpart of s 341(2):

‘The course of judicial decisfon makes 1t plain that the words
Yunless the Court otherwise orders” give the court a wide
discretion which is not to be 1limfted by any attempted
classification of those cases which do, and those which do not,
fall within them.’

Despite these difffculties and Timitations it 1s possible to
identify a number of general factors to which the courts may be

(52) [1912] AC 623 (HLE} at 631 cited in Lawson & Kirk (Pty) Ltd v
Phit Morkel Ltd 1953(3) SA 324(A) " at 332B; R _V_Shimbakka

TOSEITY SA 330 (SWA} at 333B-D; but cf Doherfy v Allman &
Dowden (1878} 3 App Cas 709 (HLI) at 728~9. See alsé Steyn
TiETeg 216.

(63) {1974} 4 ACTR 19 at 20(20).
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expected to have regard in any proceedings for val‘dation of a
disposition and to give an indication of the relative weight iikely
to be accorded to them. As Fox J recognised in the Atlas case: &4

‘In  fact, later Judgments have found guldance in earlfer
decisibns, and some broad indicators have emerged.’

An endeavour will be made in what follows to identify these factors,
and 1n {7} be]ow(sm the application of these principies to the
validation of the contihued operation of a bank account will be
consdered.
{a) The object of s 341(2)

The objent of s 341(2) and {ts counterparts elsewhere has been
variously described in the cases.

In his classic Judgment in In re W{ltshire Iron Company Ex p
Pearson Lord Cafrns LJ safid 1in relatfon to the English

counterpart of s 341{2);

‘This {5 a wholesome and necessary provision, to prevent, during
the perfod which must elapseé before a Pat{tfon car bé heard, the
;mproper iaHenation and dissipation of the property of a company
n_extremis

This approach is echoed by Snyman J in Lief NQ v Western Credit
(africa) (Pty) L$a®®") fn which he described the mischief aimed at
by the corresponding section in the 1926 Act as:

(54) At 20(40).
{55) At 532-613 below:
{56) (1868) 3 Ch App 443 at 446-7.

{87} 1966 {3) SA 344{W) at 347, quoted with approval in Vermeulen
& Anor v C C Bauermeister (Edms) Bpk & Others 1962 (4] SA
TES(TY ot 161F-G.

T C P
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‘.v. a possible attempt by a dishonest company, or directors, or
creditors or others, to snatch some unfair advantage during the
period between the presentation of the petition for a winding-up
order and the grantrng of that order by the Court.'

In Herrigel NO v Bon Roads Construction Co_ (Pty) Ltd &
Ano»-(58 Lichtenberg J said:

'In his judgment in the case of In re Civil Service and Gene.dl
Stare Ltd (1887) 58 LT 220 at 22 58 ) e obJec
of Lthe English counterpart of s 341(2)] {s that creditors
should be paid pari passu. With this statement of the law I
respectfully agree.

In Tulsidas v Industrial Bank of Western lnd{a(sg) the Bombay
Court of Appeal said:

‘[The) fundamental principle is that in @& winding-up ... all
unsecured creditors are to be paid pari passu, and further that
the appropriate date for ascertaining their legal position is
.o+ the date of the commencement of the winding-up. The object
of this {s of course to prevent the {njustice and scrambles and
intrigues which would arfse if the company was to be at liberty
to prefer ane creditor to another.'

It 1s considered that 2 objects can be distilled out of the
aforego{ng:(

(58) 1980(4) Sk 669 (SWA) at 678G, See, too, International Shippin
Co (biy) Ltd v AFFinity (Pty) Lid & Ahor TOGSTT) SR TS(CT o

<07 McPhersen Liquidation 145,
(59) AIR 1931 Bombay 2 at 9. See also at 20.

{60) Although not mentioned fn any of the cases, it 1s suggested
that the section should be seen as also having a third object,
namely to discourage creditors rushing at the first hint of
financial difficulvies to get in  fipst thus perhaps
precipitating a winding-up which would otherwise be avoided -
see 232 n 14 above - but in any event such an object would
not, it is thought, play any role in relation to validation
and need therefore not be examined further here. It may also

{Footnote continued on next page)
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{1} Aveidance of the dissipation of the company's dssets

The object of the section is, firstly, to avoid the dissipation
of the company's assets. For example, the disposal of an asset for
less than its real value, the entering into of a contract on
unfavourable terms and the disposal of an asset essential to enable
the business of the company to be continued with a view to the sale
of the business as a going concern will generally all be in conflict
with this object of the section in that they all result in the
dissipation of the company's assets.

On the other hand, the fact that it is an object of the section
to aveid the dissipation of the company's assets, does not mean
that, say, the disposal of an asset at less than its real value will
never be vailidated; on the contrary, there may be other factors
which render such a disposal beneficial tc all concerned, eg the
benefit to the company of having cash with which it can purchase
essentizl stock may outweigh tbe o033 resulting from the disposal of
non-essential stock at less than its real value.

{11) Concurrent créeditors should benefit pari passu

The object of the section is, secondly, to ensure as far as
possible that the concurrent creditors benefit pari pagsu;
accordingly, any disposition which prefers one concurrent creditor
over the others will generally be in conflict with the object of the
section’

(Footnote continued from previous page)

be noted that the fact that these are the objects of the
section does not mean that its effect is limited to
dispositions which contravene these objects or that the court
will automatically validate a disposition which does not
contravene these objects - see eg Re Nsath Rarbour Smeltin
and Relling Works {1887) 56 LT 727[CRY in which the cour%
lecTTned to validate certain dispositions in order to protect
the shareholders against the directors.

- e
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On the other hand, the fact that it is an object of the section
that creditors should benefit pari passu does not mean that the
courts will never validate the preferential discharge of a
creditor's claim; on the contrary, there may be other considerations
which outweigh this object eg a preferential payment may be
necessary to avoid the cancellation of a valuable contract, the
cancellation of which would entail greater loss than the loss
arising from the prarerential payment:

'Plainly, if the cases are right when they refer to the width of
the discretion, 1t would be Wrong to conclude that 4n all
circumstances in which a payment is for a past debt, valipation
must necessarily be refused. There is no Such sbselnte
proposition. In a given case it might be for the benmefit of
creditors, as part of a larger scheme, that a particular debt be
pajd off .... It is nevertheless true, as a general proposition,
that payment of a past debt, where there are no special
circumstances, will not be validated; in general, it is the very
type ?f transaction which the section is designed to nullify, or
avoid

{per Fox J in Re Atlas Truck Service (Pty) Ltd(sn).

A factor referred to in a number of cases is the presence or
absence of the intention to give or get a m‘et’erence.(62 However,
the better view is, it is considered, that it {s sufficient that a
preference was in fact given for the court to refuse validation and
that the intention to give or get a preference therefore does not
take the matter further:

{61} {1974) 4 ACTR 19 at 23(20-30}. See too Ke Gray's Inn
Construction Co Ltd (19801 1 Alt ER BL4(CAT a an
Balc-€; In re A T Levy {Holdings) Ltd [1964] Ch 19; Tulsidas v
Indiistrial Bank of Western India AIR 1931 Bombay 2 at 20,

(62) See eg the Gray's Inn case supra at 820h; In re Clifton Place
Garage Ltd [I970T CR 477{CAT at 491A; H& [Tangennech Coaiv
Tompany (1887) 86 LT 475{Ch) at 477; In re jhe Civil Service
and General Store Ltd (1888) LJ . Re J L& "{e

Engineers Co L1g [15761 2 A1l ER 85{Ch) at 90f and 8a.

)
S
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‘To validate such preferential payment simply because first
defendant did not know that it was being preferred when ths
payment was made za it, would, in my Judgment defeat the whoie
purpose of 5 341 » the Companies Act .

{per Lichtenberg J in Herrigel NO v Bon Roads Construction Co {Pty)
Ltd & Anor Je

The object of pari passy distribution was accorded a new,
additional significance in Re Gray's Inn Construction Co Ltd(sa)
in which a bank that had permitted a company to continue to operate
its bank account during the period between presentation of a
winding-up application against the company and the grant of the
winding-up order, after the grant of the order sought validatfon of
the continued operation of the account. The Court of Appeal held
that the bank was vulnerable to a refusal to vaiidate the payments
made to third parties 85) because the bank had not instituted
safeguards to ensure that preferential payments were not made to
some creditors at the expense of the others.

flo such onus had been imposed on a bank or any other person in
any previous case and the view will be taken be]nw(ss) that the

{63) 1980(4) SA 569(SHA) at 6800. See also the J Leslie case supra

t 96a; In re AH lndia liome ReHef Insurance Co AIR 19397STn

196 at Asolvency ACt which similarly

operates 1ndependent1y of any intention to give or get a

preference. The operation of 529 1is Tlikewise partially
independent of any intention to prefer.

{64) [1980] 1 A1 ER 814 (CA).

{65} CFf 375-91 above where the view is taken that payments by the
company aré in any event not dispositions by i

(66} See 583-92 below.

Ty
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tmposition of such an onys on the bank leans too far in favour of
the general body of creditors at the bank's expense and is fn any
event counter-productive because few hanks may be expected to be
witiing ~to accept such an onus, with potentfally serious
consdaquences for a company against which a winding-up application is
presented, whether well-founded or not.

The reported cases on s 341{2) and its counterparts elsewhere do
not present a consistent picture 1n relation to the object that
creditors should benefit pari passu, and in seeking to analyze these
cases it {s convenient to distinguish between cases involving the
preferential discharge of a debt which arose prior to presentation
and cases involving the preferential discharge of a debt which arose
after presentation.

(A} Pre-presentation debts

Where the preferentfal discharge of, or giving of security for,
a pre-preseritation debt has been in fssue the courts have in most

casesw” refused validation efther expressly or impiicitly on ghg

(67) HerrigeI N0 v Bon Roads Construction Co (Pty) Ltd & Anor
17 mituatly indebted parties” exchange

cheques nstead of sedbing off claims and the disponee, unlike
the company, only depssited the cheque in 1its favour after
presentation); Internatisnal Shipping Co (Pty) Ltd v Affinity
(Pt;) Ltd & Angr 1983 7TV SR 7§E notarial bondhofder sougﬁé
vaiidation o s taking possession of mortgaged goods thereby
alevating fts rights to those of a secured creditor); In re
Liverpaol £1vil Service Association Ex p Greenwood (1874Y70 TR
PP petitioning creditor postponed petition on part
payment of {ts claim and then proceeded when balance was not
paid); In _re dohn Daly & Co Ltd (1886} 19 LR (Ircland) 83
{repaymént of @ Toan The audi tor was prevailed upon to make in
anticipaticn of the directors' resolving to {issue certain
{Footnote continued on next page)
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grounds of the policy of pari passu distribution. However, in a
number of cases the courts have in fact granted validation 2. the
court's reasons for not applying the policy of zari passu
distribution call for closer examination. The cases concerned may be
broadly classified into the following categories on the basis of the
reasons which the courts either expressly gave or which may be
inferred from their judgments:

{o1) Ex post facto appifcations in which the disponee was
unaware at the time of receiving the preference that a
winding-up applicatfon had been presented against the

(Footnote continued from previous page)
unissued debentures but which directors declined to do}; In re
The C{v{1 Service and General Store Ltd (1888} &7 LJ Ch IV
suppiier insisted on part payment of existing claim before
supplying essential goods against payment {in cash - see
further 569-73 below}; Re J Leslie Engineers Co Ltd [1976] 2
A1l ER 85 (Ch) (credifor pressed for payment - see further
573-4 below); Re Bittmer Gold Mines Ltd (No 3) [1954] SR (Q1d)
275 (security Tor a pre-présentation debt]; Re Atlas Truck
Service {Pty) Ltd (1974} 4 ACTR 19 T Tpayment of
pre-presentation debt to creditor who was unaware of
presentation); Tulsidas v Industria) Bank of Western India AIR
1931 Bombay 2 Tsecurity given to gain time for consideration
of scheme of arrangement or sale of business as a going
concern ~ see further 573-4 below); In re All India Home
Relfef Insurance Co AIR 1932 Sind 195 {VnsUirance company
continied to make payments to polfcyholders); Official
Liquidators Gorakhpur Electric Supply Co Ltd v Siemens {India}
T&d ahaba payment to supplier of essential
Earts - see further 569-73 below); Ram Lal v _Official
iquidator, Benares Bank Ltd AIR 1942 ATTahabsd 141 (the
fature of a claim was changed so that it became preferent);
Vegetols Ltd {in 1iq) (1968} 38 Comp Cas 58 [And P) (payment
of a pre-presentation debt after company had ceased trading).
Cf too Clarke v West Calder 011 Company (1882) 9 R 1017 at
1031-3 {deTivery of piedged articies parfecting security).
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(68)

(69)

{70}
(71)
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conpany.(aa) There 1s, however, no uniformity among the
cases that absence of knowledge of the presentation will
entitle the disponee to validation, and the view will
be taken be]ow”o that the absence of such knowledge is
not relevant to the question of whether or not the
preferentia? discharge or securing of a pre-presentation
debt should be validated;

€x_post facto applications {n which the preference was
given in good faith and the ordinary course of
business.(”) Again, however, there is no uniformity

Re Gray's Inn Constructfon Co Ltd (19601 1 AVl ER 814 (CA}
deposifs to overdrawn bank account, but see 583-92 below

where it is questioned whether the court would have reached
this conclusfon had the only relevant facts been the
preferential payments and the absence of knowledge on the
dispi onee s part that {t was being preferred), The National
Bank s Case {1873) 2B LY (Eur Arb) 92. Cf, too, I re Driental
Bank Corgoration (3 ? Guillemn (1885)° 28 GHD 634 at 642
payments by agafnst which winding-up petition had been
gresented}, Re T ¥ Construction Ltd [19541°1 A11 ER 784(Ch) at
4BE-F) (depdTT To overdrawn bank account - see further 595-6
below),

See the J Leslie case supra at 95f; the Atlas case supra at
(35)-24(107 and the ATT Indfa case supra at 199.

See 536-41 below.
Re_Llangennech Coal Company (1887} 56 LT 475 (Ch} (delivery of

goo s t0 ra way chmpany which goods thereupon become subject
0 the company's 1ien}; Re T W Construction Ltd [1954] 1 Atl
ER 744(Ch) (depusit to overdrawn bank account - see further
595~6 belaw). Cf Re The Northfie'ld Xron and Steel Comgar_% Ltd

(1856) 14 LT 695 770 which May have OveriDDKel
English counterpart of s 341(2) 1n ho1d1ng that the deHvery
of goods after presentation but before the winding-up order by
the provisional liguidator to a rallway company was not void
even though the goods became subject to a 1ien both for- the
(Footnote contfnued on next page)
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among the cases that this dis a good ground for

72) (73)

validation( and the view will 11kewise be taken below

that 1t {s not;

An ex post facto application in which the preference was
given to secure further supplies essential for the
cunpar\y‘s bus1ness.(74 Yet again, however, there is no
uniformity among the cases that this {s a good ground for
validation and  the view will 1iikewise be taken
belw”s) that ‘t is not, except in advance applications
for validation;

Ex_post facto applications in which ft appears that the
court was swayed by the fact that the disponee's motive was
to benefit the company rather than the pursuit of personal
gain, although the reasons actually given by the courts
concerned were the same as those referred to in the second

(Footnote continued from previous page)

(72}

(73}
(74}

(75}
{76)

railway company's claim as at presentation and for the freight
charges in respect of the good themselves). Cf, too, The
Oriental Bank case supra; Re Norman King and Co (Pty) Tid

(NS} at "10% @ giving OF security 1p
consideration of further credit being extended); M _N Ramaswami

ax ar and Co (P) Ltd v The Joint Official Liquidators of the
urani Union Bank Ltd (19697 I Comp LJ ZAB(Mad].

fost of the cases {in which validation was refused would

protiably have met these criteria - see eg the Herrigel,

Liverpool, d Lesiie, Atlas and Tulsidas cases supra.

See 526-54 below.

Albion Reid (SA) (Pty) Ltd v Baron Holdings (Pty} Ltd (1973) 7
Security given both for existing debt and for future

debt).

See the C1vil Service and Gorakhpur cases supra.

See 569-73 below.
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category ahove.”” The disponee's motivation as a ground
for validation is examined be'low,(m) and 1t suffices to
note here that the conclusion reached there is that if the
disponee's motive was to benefit the company this is a
factor favouring validation but that the weight to be
accorded to 1t will depend on the circumstances;

An advance applfcation in which the court validated the
giving of a preference which was necessary to avoid the
cancellation of a valuable contract. Clearly if the
benefit flowing from the preference exceeds the prejudice
flowing from the preference this 1s a good ground for
validation in an advance application. (As will be seen
below, 0) however, the position is more complex {in an ex
post facto application);

Cases In which the company was able to pay Its debts~{81)
These cases, however, have no relevance to s 341(2) which,

In_re International Life Assurance Society Gibbs and West's

ase G directors calsed company to give
Security, and gave their personal suretyships, to bankers to
gain time to sell business and they would have been the ones
to suffer if validation had been refused - see further 5423
below); Re Steane's {(Bournemouth) Ltd [1950] 1 A1} €R 2L (Ch)
(director agreed to Tlend money nceded by company against
security but becauseé of company's pressing need advanced
portion of the money before the security was perfected - see
further 543-4 below).

See 541-5 below.

In re A I Levy {Koldings} Ltd (19641 Ch 19, Cf, too, Re Gray's
Tin ConSEFUcEion Lo LT T AT €8 814 (cA) ot bt

See 566~3 below.
Re Gperator Control Cabs Ltd “is' ¢ :© iy ER 657(Ch); Re
Argentum Reductions (URJ Ltd [is/ W11 ER 608 {Ch}; Re

B
urton eakin C TRV ER 637 [k
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unlike its counterparts in England, Australia and India,
only applies to companies which are unable to pay their
debts.

(8) Post-presentation debts
Does the object of pari passu distribution apply to
post-presentatfon debts?

Until recently the courts stated simply that the creditors
should benefit pari passu without drawing any distinction between
pre- and post-presentation cred‘ltors.(sz) It {s noteworthy,
however, that all the references to the policy of pari passu
distribution in the cases concerned related to the discharge of
pre-presentation debts. This may be {1lustrated by the case of In re
The Civil Service and_General Store Ltd 83) yp which the supplier
of goods necessary for the company's business had refused to supply
further goods unless a part payment on account of {ts existing claim
was made. Chitty J refused, in an ex post facto application, to
validate the part payment on the express ground that to do so would
offend against the object that creditors should be paid pari passu,
but he did validate the payments made for goods supplied after
presentation without considerfng whether such payments did not
possibly also offend against this objecs,

{82} See eg Herrigel NG v Bon Roads Conytruction Co (Pty) itd &
or 1980 ﬂ SA 669 7Ei" 10 re Liverpool Civ
"Ser 1ce Associaticn Ex reenwood (18747 I Th Ap g)ﬂ t 5123

n re erv ce and Genera) Store Lid (1388) 57 LJ ch
atTanal Bank of Seotland Ltd &

Others (1891) 78 S ET( BBI at BoY; Re J Les(ie Engineers Co Ltd
TI76] 2 A1 ER 85 (Ch) at 92f;  Ré Dittmer G d Mo Ea
(Mo 3) (1954] SR (Q1d) 276 at 28? Tulsidas v inaustrh ﬁanﬁ
OF Wéstern India AIR 1331 Bombay 2 at 20 but cf at J.

(83} Supra.
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The approach of dealing with applications for the validation of
the payment of post-presentation debts without reference to the
policy of pari passu distribution had its orfgin in In re Wiitshire

lron Company Ex p Pearsom(u) After presentation a customer of
the company ordered and paid in advance for iron to be delivered

within 30 days. Thereafter the company delivered the iron and the
Court of Appeéal validated the delivery saying:

'...where a company actually trading, which {t is the interest
of avery one to preserve, and ultimately to sell, as a going
concern, is made the object of a winding-up Petition, which may
fail or may succeed, 1if {t were to be supposed that
transactions 1n the ordinary course of fts current trade, bond
fide entered into and completed, would be avoided, and would
Tot, in the discretion given to the Court, be maintained, the
result would be that the presentation of a Petition, groundless
or well-founded, would, ipso facto, paralyze tie trade ~¥ the

company, and great injUry, without any countérbat’ .. of
advantage, would be done to those interested in the | ivoef
the company.'

A distinction between pre- and post-presentation debts was
clearly drawn for the first time by Buckley LJ in delivering the
Judgment of the Court of Appeal in the recent case of of Re Gray's
1nn Construction Co aﬂ:‘“

‘It is a basic :.ncept of our law governing the Tiquidation of
insolvent estates, whether in bankruptcy or under the Companies
Acts, that the free assets of the {nsolvent at the commencement
of the liguidation shall be distributed rateably amongst the
Insolvent's unsecured creditors as at that date. In bankruptcy
this is achieved by the relation of the jrustee's title to the
bankrupt's assets back to the commencement of the bankruptcy H
a company's compulsory winding up it 1s ochieved by s 227za

'In a number of cases reference has bee: m:de to the relevance
of the polfcy of ensuring rateable disir¥nutign of the assets

(84) [1868) 3 Ch App 443 at 447.
{85) (19307 1 A1) ER 814{CA} at 819g-h, 8203 and B2lb.
(86) The English counterpart of s 34i(2).
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'But, although that poHcy might disincline the court to ratify

ransactgﬁ which involved preferring
pre 'HquidaUan( creditor, 1t has no relevance to a
transaction which 1s entirely post-liquidation, as for instance
a sale of an asset at its full market value after presentation
of a peﬁtion Such a transaction involves no dissipation of the
coxvany s assets, for it does not reduce the value of those
assets.’

Is it correct that the object of pari passu distribution has no
relevance to post-presentation creditors? If, for example, a company
pays one supplier for goods supplied after presentation while not
paying another supplie in identical circumstances, would the court
validate the psyment to the first supplier? Despite what Buckley LJ
says, it 1s, with respect, difficult to accept that it is no part of
the polfcy of s 341{2} to ensure that post-presentation creditors

also benefit pari passu.

It appears that the approach in the Wiltshire case and the cases
based on it 1is founded on the implied assumption that 1t fis
necassary that the courts should validate the discharge of
post-presentation debts in order to avoid the mere presentation of a
winding-up application, whether well-founded or not, having the
effect of paralysing the company’s busiress. This assumption fs
examined below and the conclusion reached there 1s that the
assumption 1s not valid and that what 1s required to avoid the
paralysis of the company's business is essentially that validation
shoutd be granted where the disponee relies on the discharge by the
company of a debt in himself discharging, or undertaking and
Afscharging, a debt to the company. This," moreover, applies equally
to the discharge of pre- and post-presentation debts so that it is
not a basfs for distinguishing between pre~ and post-presentation
creditors.

(87} Buck'leyLJ uses, the expressfon ‘'pre-liquidation' for
‘pre-presentation’.

{88) See 552-4 below. L
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Buckiey LJ‘s reasoning in the Gray’s Inn case is, with respect,
ejually unconvincing. He states that the policy of pari passu
distribution has no relevance to a transactfon which 1s entirely
post-presentation such as the sale of an asset at its full market
value, because such a transaction does not involve a dissipatfon of
tha company's assets. Although 1t is true that such a transaction
does not involve a dissipation of the company's assets it appears to
be a non-sequitur to infer from this fact that the other party to
the transactlon is entitled to be preferred over the other creditors
whase ¢latms will 1n most cases also héve arisen out of transactions
which did not involve any dissipation of the company's assets. This
approach, 1t is suggested, confuses the 2 objects of the section: to
avaid the dissipation of the company's assets and to ensure that
credftors benefit pari passu.

Is there, then, any reason why those post-preseitation creditors
whe were fortunate enough to recefve the preferential discharge of
their claims should be permitted to retain the preferences recefved
by them at the expense of the other creditors? The answer 1s, it is
thought, 1n the negative. Justice and fairness as between the
creditors require that they should all benefit pari passu in the
absence of good reason entitling a creditor to be preferred, and no
good reason exists for éxempting the post-preséntation creditors as
& gr.up from this poticy.

Could it be argued that the post-presentation creditors should
be preferred over pre-presentation creditors on analogy with
post-1iquidation creditors? The answer f{s, {t is thought, that
s 341(2) 1s not susceptible of this interpretation. The court could
validate all payments made to post-presentation creditors thus
effectively ensuring them a preference but 1t could not order the
preferential payment of the uther post-presentation creditors who
had not been paid,(ag) and this, as already pointed out, would be

(89) See eg In re Wiltshire lron Company EX p_Pearson (1868) 3 Ch
App 443: —
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inequitable as between the post-presentatfon creditors inter se.
Moreover, 1f the court declines to validate the payments to the
past-presentation creditors, the benefit arising from such
non-validation accrues not to the other post-presentation creditors
only, but to all the creditors. The inescapable conclusion is, it is
suggested, that the object of s 341(2) must be seen as the pari
passu ranking of all the craditors.

In nearly all the cases in which the discharge of a
post-presentation debt has been in issue the courts have granted
validation, although there are exceptions.wu) The cases in which
validation was granted may be broadly classified into a number of
categories:

{o1) The first category, whfch includss most of the cases,
consists of ex post facto applications in which - as in the
Wiltshire case - validation was granted because the
transaction was entered into bona fide and in the ordinary

(90) The most 'Important exception, albeit only a partial exception,
s Re Gray's Inn Construction Co Ltd [39801 1 A1l ER B14{CA}.
This was an ex post facto application {n which the court held
that it was not sufficient that a bank which sought validation
of the continued operation by a company customer of its
account had taken steps to ensure that onty payments in the
ordinary ¢ourse of the company‘s business were made from the
account; ine bank should a1so have taken steps to ensure that
no preferential payments were made to some creditors at the
expense of the other creditors and that the company only
continued to operate its account as lony as it traded at a
profit. The court accordingly refused to validate deposits
equal to the loss in fact Tncurred by the company and alse
held that the bank was vulnerable to a yefusal to validate
payments out of the account to the extent they preferred
pre-presentation creditors. Otherwise the court validated all
transactions on the account. The validity of imposing such an
onus on the bank s examined at 583-92 below and the view
taken there 15 that to do so is to go too far towards
protecting the creditors at the expense of the disponee.
Validation was also refused in In re AVl India Home Relief
Insyrance Co AIR 1939 Sind 196 ({RsUrance Company continued to
make payments to policyholders); Anbadra Bank Ltd v Narayana

Rag AIR 1955 Madras 247 (security for new banking facilities).
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(92)

512,

course of business(gn to keep the company's business
going, without discussion of whether it was just and fair
to the other creditors that the creditor concerned should
be preferred. It is useful, however, to break this category
down into 2 sub-categories:

- The first of these sub-categories consists of cases in
which the creditor simply extended credit to the
company and thereafter received the preferential
discharge of its claim.

- The second of these sub-categories cénsists of cases
in which the creditor relied on the discharge by the
company of its obligations in hisself discharging, or

Hot all the cases involved transactions in the ordinary course
of business - see eg the Sen Gupta and Selmar cases infra.

The Wiltshire case supra; Re T W Construction Ltd [1954] 1 AT1
€R {deposTt Dy company to bank account effecting
repayment of pre- and post-presentation withdrawals - see
further 595-6 below); Re Selmar (Pty) Ltd (19781 VR 531
{passing of ownership pursuant to sale by company. The court
appears to have also been influenced by essentially
compassionate considerations - see 562-3 below); Khanna v
Ghosh 1976 MhLJ 150 {payment by bank of draft purchaSed from
Tt after presentation of winding-up petition against bank).
Cf, too, In_re Drlental Bank Corporation Ex p Guillemin (1885)
28 ChD 633 at b4Z [the court assumed that payment by a bank
bona fide and 1In the ordinary course of business after
presentation of a winding-up petition against it would qualify
for validatfon); Official Liquidators Gorakhpur Electric
Supply Co ttd v Siemens UnEHa& Ltd AIR 1940 gﬂaﬁaﬁaa 514
(tge court refused validatian OF & payment made to a supplier
on account of its pre-presentation claim for the purpose of
securing the company's source of supply of essential parts,
but indicated that had any parts in fact been supplied it
would have validated payment of the purchase price?. These
cases may be contrasted with the A1 Ind{a case supra in which
validation was refused.
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(94}
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undertaking and  dfscharging, a debt to the
company. {93

This distinction is examined De1ow(94) and the view taken

there is that it 1s only in cases falling into the second
sub-category that validation should be granted.

Re_Llangennech Coal Company (1887) 58 LT 475 (Ch)} (the court
vatidate elivery of goods by the company to a railway
company in whose hands they became subject to a lien for the
freight charges ie in effect the company gave security for the
payment of the freight charges and the court validated the
giving of the security); In re The Civil Service and General
Store l.td (1888) 57 LJ Ch ITT (suppiier was only prepared t0
supply goods against payment in cash and the court validated
the payment}; In re Park Ward and Company Ltd (1926] Ch 828
{giving of secirily for a new toan); Re Steane's (Buurnemouth)
Ltd [1950] 1 A17 £R 21 (Ch) (g1v1ng of security for
Taan); la _re Clifton Place Garage Ltd [1970] cCh 477(CA)
(parent “company acted as banker to company making payments an
behalf of the company and receiving the company's daily
takings in return. The court validated the repayments
constituted by the handing over of the dafly takings - see
further 597-600 helow); Albion Reid {SA) (Pty) Ltd v Baron
Holdings (Pty) Ltd (197377 SASR 564 (giving of security for
new credit, and giving of security in substituction for
existing security); Re Omnico Ltd (1976) 1 ACLR 381 (NSW)
{giving of security For Toan to pay existing secured debts);
Re J Sen Gupta Private Ltd AIR 1962 Cal 405 (delivery by
Company OF truck against payment fin cashl. Cf Re The
Northfield Iron and Steel Company Ltd (1866) 14 LT 695 in
Which tHe court may nave oveMooKeé the English counterpart of
s 341{2) in holding that the delivery of goods between
presentation and the grant of the winding-up order by the
provisional 11gu1dator to a railway company was not void even
though the goods became subject to a Tien hoth for the railway
conpany's ciaim as at presentatfon and for the frefght charges
in respect of the goods themselves. Cf too Re Norman King and
Co (Pty) Ltd (1960) 60 SR (NSW) 98 (director passed mortgage

over property held by him as nominee for company as
securit,y for new credit granted to the company. The court held
that no disposition had occurred but indicated that if one had
it might well have qualified for validation). These cases may
be contrasted with the Anhadra case supra fn which validation
was refused.

See 557-60 belaw.

LS . .
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(02) The second category consists of an advance application in
which the court validated the sale of a lease which was
subject to forfeiture in the event of winding-up.(%)
Clearly, where validation s in the interests of all
concerned 1t may be expected to be granted as a matter of
course.

{03) The third category consists of cases in which the company
was able to pay fts delﬂ:s.(97 These cases, however, have
no relevance td s 341{2) which, unlike its counterparts
elsewhere, only applies to companies which are unable to
pay their débts.

(b} Benefit of the interested parties .

Where validatfon s in the interests of all the inter -ted
parties the court may obviously be expected to readily ravt o
validation order.

Where validation would be n the interests of one or more of the
interested parties but not of the others the court will weigh up the
conflicting interests of the parties in reaching its decision:

. As w?a szointed otit by SACHS LJ in the Clifton Place Garage case

b supra 8 at 492C, the Court, {n assessing what is just and
afr, must, inter alia, of necessity strike some balance upon
Tooking at what {s falr vis-d-vis the applicant {the disponael
as well as what s fair vis-d-vis the creditors of the company
in 1iquidation’

{95} In_re A1 Levy (Holdings} Ltd [1964] Ch 19. Cf, too, the
ray's Inn case supra at . See further 566-9 below.

{96) See the next section.
(97) Re Operator Control Cabs Ltd (1970] 3 Al1 ER 657 {Ch); Re
rgentum Reductions (UK) Ltd [1975] 1 A1l ER 608(Ch); Re
Birton & Deakin Ltd (197711 K11 ER 631(Ch). —

{98) [1970] Ch 477 (CA).

. - A
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(per Lichtenberg J in Herrigel WO v Bon Roads Construction Co_{Pty}
Ltd & Anor }. This was said in relatfon to an ex post facto
application for validation, but as will be seen below a similar
balancing exercise is also necessary in the case of advance
applications, although the parties whose interests are to be
weighed, and the factors that are te be taken into account, in
carrying out the balancing exercise in the 2 situatfons are not
1dentical.

The fact that a transaction as a whole is in the uterests of
the fnterested parties does not necessarily mean that validation of
the discharge by the company of its. obligations pursuant to the
transaction will necessarily also be in the i{nterests of the
intszrested parties. for example, the purchase by the company of
stock needed to continue Tis business may well be fn the interests
of all concerned, but if the stock s purchased on credit from
various suppliers and the company pays some of the suppliers and not
others, validation of the payments to the suppliers who received the
preferential payments would not, f{t 1s considered, be 1in the
interests of the general body of creditors.

Many i1lustrations of transactions which are 1ikely to be in the
interests of all concerned are to be found fn the cases. These
transactions may be broadly classified into the following categories:

- transactions almed at the preservation of the company’s business
for sale as a going concern; 190

(99} 1680 {4) SA 669 (SWA) at 678H-679A. See too Re_Selmar {Pty)
Ltd (19787 VR 531 at 534 (15-20).

(100) See eg In re Wiltshire Iron Company Ex p Pearson (1868} 3 Ch
App 44373t 7 In re Park Ward and Company Ltd [1926] Ch 828
at 8313 In re C17fton PTace Garage Lt Th 477 {CA); Re
Gray's Inn_Construction Co Ltd LI980] 1 A1l ER 814 {CA) at
BI0h-820a; Re_Omnico L¥d TI976) 1 ACLR 381 (NSW) at 390;

(Footnote continued on next page}

[ N ¥
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- transactions afmed at the sale of the company's assets,
especially stock, at a gaod price;

- transactions aimed at the preservation of, or increase in, the
company's assets;

- transictions aimed at the completion by the company of a
contract or proiect;“m)

<  transattions aimed at the making by the company of a profit or
the minimising of a 1055;“04

- transactions aimed at the restoration of the company to
solvency; 108

{Footnote continued from previous page)
Tulsidas v Industrial Bank of Western India AIR 1931 Bombay 2
at 5, Cf too Re J_Sen Gupta Private Ltd AIR 1962 Cal 405; Ram
Lal v Official Liquidator, Benares Bank Ltd AIR 1942 Allahabad
i 0 ese cases were ax post facte applications but
the principie s all the "Hore applicable to advance
applications. The cases referred to in the following notes
were also ex post facto applications, except for the A I Levy
and Carden cases.

(101) See eg the raz‘s Inn case supra at 819 and 82la.

{102) See eg the Gray's imn case su ra at 82lc; In re A 1 Lav
ao ngs) L4 L1964 arden v_The MEerE Palace
ssoc ation 87) 56 Ld Ch 166  Woward (Sunbury} C(td 1948,

nreported, erred to 1n Re Steane’s Bournemoutﬁ) Ltd
E1950] LAY ER 21 {ch) at 24,

{103} See eg the Gray's Inn case supra at 819§-820a; Albion Revd

(SA) (Pty) LEd v Baron Holdings (Pty) Ltd (1973) 7 SASR 584 a

{104) %ee eg)Rc— Atlas Truck Service (Pt ) Ltd {1974) 4 ACTR 19 at 23
7 Nerrige] NO v Bom R

45-50 err v dads_Construction Go (Pty] Ltd &
Anor 19807% ZE 669 TSWAY at EEU?-‘

(105) aee eg In re International Life Assurance Society Gibbs and
est's Case (18707 10 Eq 312 Ré Se IFE)E/H T978T VR

*331’"‘53‘4‘ 50); Re J Les'lie EnT‘_g Tears t"r%mm 2 A1l ER
85 {Ch) at 95 g~ h Herrige] s case supra at
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- transactfons afmed at the avoidance of claims for damages
agafnst the company.

Because the considerations applicable to advance and ex_post
facto applications are significantly different it is convenient to
deal with the 2 types of application separately.

(1) Advance applications

Where it appears in an advance application for validation that a
proposed disposition will be in the interests of all the interested
parties, validation may obviously be expected to be granted.(m”

Where the proposed disposition is in the interests of some of
the interested partfes but not of others the court will weigh the
conflicting interests of the dinterested parties. Who are these
pezrties? The answer s, it is thought, essentially the creditors and
the shareholders.

Clearly, the creditors are interested parties:

‘... this befng a case in which it appears to me to be manifest
that the transaction is one which must benefit the unsecured
creditors of the company if 1n due course a winding-up order is
made .... 1 will make an order the consequence of which will be
that the company will be in a positton to effect the sale of
these leasehold premises without any fear of the purchaser
finding that the transaction 1s avoided hereafter’

{per Buckley J {n In ve A 1 Levy (Holdings) Lta!108)).

(106} Tulsidas v Industrial Bank of Westepn Indja AIR 1931 Bombay 2
at o —

(107) In re A 1 Levy (Holdings) Ltd [1964} Ch 19 at 28; Re Falkiner
Chains wtx Lid (1981) 6 ACLR 94 (Q1d). -

(108) [1964] Ch 19 at 28. See too the Falkiner case supra at 96.

. g - A



618,

The shareholders' interast arises from the fact that at the time
an advance application for validation 1s made there is no certainty
that the winding-up application will succeed and should {t prove
that the winding-up application is unfounded great harm may have
been done to the vompany by a refusal to validate. If the courts
were to always disregard the shareholders’ {interests in favour of
the creditors’ interests the mere presentation of a winding-up
application could serfousiy harm the company, and it 1s considered
that justice and fairmess towards the shareholders requires that
their interests should also be taken inte account.

In several English cases“og) dealing with companies which
were able to pay their debts - the English caunterpart of s 341(2)
is not 1imited to companies which are unable to pay their debts -
the court had regard ta the interests of the shareholders. As
Megarry J said in Re Argentum Reductions (UK} Ltd“lo) {in dealing
with the question of jocus standi to apply for vilidation):

'Ta a shareholder ... it may be a matter of great concern, as
closely affecting the wvalue of his shares, that certain
transactions should be saved from being invalidated.'

The question of whether the sharehalders’ interests are relevant
where the company 1s unable to pay its debts has, however, not
arisen directly in any of the cases on s 341(2} and its counterparts
in England, Australia and Indfa, although there is a glancing
allusion to the question 1n Re_Pacific Coast Fisheries (Piy)
Ltd(111 in which the court sdid :

{109) Re Argentum Rednctiuns (UK) Ltd £1975] 1 A11 ER 608 {Ch) at
BTIF; Re Burton k Deakin Ltd [19771 1 ATl ER 631(Ch} at 636e;
Re oee——r‘ﬁﬂ‘c‘atur ) abs Ctd (19707 3 A11 ER 657 (Ch) at 658g.
(110) Supra at 611f.

(111) (1980) 5 ACLR 354 (Q1d) at 356.

et

I g 4
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‘Tt s, I think, apparent that in proceedings of this sort there
is an onus on the person who sse’s to uphold a transaction which
might be otherwise avolded to puirt to surrounding circumstances
as indicating advantage to the credftors generally, and it may
be to the contributories.’

Nevertheless, it {s thought that the sharehoiders' interests are
retevant 1n any case 1n which there is no certainty that the
winding-up application will succeed,

Generally, 1f a transaction is 1In the {nterests of the
sharehglders ft will also be in the interests of the creditors.
However, this will not always be zo. For example, if a company fis
continuing to trade at a loss {t may be in the interests of
creditors to gease trading, while from the shareholders' point of
view they may have nothing further to lose and continued trading may
entail the possibility of the corner being turned with the company
being restored to profitability.

Because the shareholders’ interest arises from the uncertainty
regarding the outcome of the winding-up application an important
constderation f{n weighing up the conflicting {Interests of the
creditors and shareholders is, 1t is suggested, the prospects of
success in the winding-up application. I[f, for example, the grant of
a winding-up order appears virtually inevitable the court is
unlikely to attach much weight to the shareholders' interests,
whereas the reverse is likely to be the case {if the winding-up
application’s prospects of success aprear tenuous.

The real difficulty arises where there is no clear fndfcation as
to the prospects of success 1n the windirg~up appiication:

‘Templeman J said in the course of his judgment:

“This  present case, however, f{nevitably involves
consideration of the dilemma which confronts a bank When a
company requests the contfnuation of banking faciltties
after the presentation of a winding-up petition, but there
are no plain indications on the one hand that the petition
1s misconceived or un the other hand that the company ought
to be tmmobilised inmediately."
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‘He went on to say that a bank faced with such a request should
weigh the 1{kely benefits and dangers of the company continuing
in business against the benefits and losses which may be the
consequences of an {mmedfate cessation of business ...

‘In each case, 1 think, the court must necessarily carry out a
balancing exercise of the kind envisaged by Tempieman J°

{per Buckley LU in Re Gray's Inn_Construction Co Ltd(uz)). The
validation applization in question was made ex post facto but had ft
been made 1n advance the dilemma referred to by Templeman J wouid
have confronted the court. Whose interests should take precedence in
this situation? The answer 1s, ft {s thought, that as long as there
is no clear indication that the winding-up application is likely to
succeed the court should rather err in favour of the shareholders
than  the creditors,“u) although sometimes, no doubt, the
potential prejudice to the creditors will be of such an order that
the court will conclude that the creditors' interests should take
precedence over the shareholders' interests despite the fact that
the winding-up applicatfon may be unfounded.

It would seem, moreover, that it is pot only the interests of
the creditors and the shareholders that will be taken {nto account

{112) [1980] 1 A)1 €R 814(CA) at 8i%b-~c and 820c.

(113) This may have been in the mind of Lucas SPJ who, in delivering

the Judgment of the Full Court {n Re Falkiner Chains (Pty) Ltd
(1981) 6 ACLR 94 (Q1d} at 96, sajdf

'It was safd on behal? of the appellants that the learned
Judge falled to give sufficient attention to the nature of
the opposition which was put forward against the orders
sought, but the order shows that the only opposition came
from the petitioning creditor and from the provisional
H?ﬂ?ators appointed on the day of the presentation of the
petition. .

'The position was therefore that the only opposition came
from those persons in circumstances in which a winding up
order might never be made.'
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but that regard may also be had to the interests of other persons
such as the company's employees or even th . mmunity at large. This
appears to have been in Vaisey d's mind in ¥, 3teane's (Bournemouth)
l.jgu“ in which the company carried on a sulstantial business of
making and erecting pre-fabricated houses and Vaisey J remarked:

'That, 1 suﬁ)gg? may fairly be regarded as work of natfonal
importance. '

What weight the courts will accord to the interests of such other
persons remains to be sees, but the ongoing growth of social
consciousness which has characterised the past century and shows no
sign of abating may, 1t is suggested, be expected to be reflected in
decisions of the courts in this field.

Mo mention has been made thus far of the disponee’s interests.
Are the disponee’s interests not relevant? The answer is, {t is
thought, that in advance applicatfons they are not. Where the
proposed disposition is the conclusion and implementation of a new
transaction it is difficult to see hos the disponee's interests
could be relevant at all, and where the proposed disposition is the
discharge of a pre-presentation debt it would seem that the
disponee's {nterests could only be relevant if regard may properly
be had to compassionate considerations, and it f§s doubted whether
compassfonate consideratfons are an approprfate criterfon for the
exercise by the court of its discret!on.“ls) A possible exception

{114) (19501 1 AT1 ER 21 (Ch} at 234,
(115} The court may aiso have had the hroader interests of the

copmunity in mind in Albion Reid lSA Pﬁx) Ltd v Baron
Hu]dings (Pg) Ltd (197 where reference

made to the ‘unconscionable use of econonﬁc power’,
{116) See 562-3 below.

I
LA st .
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1s salarfes and wages,“”) although even in the case of salaries
and wages 1t is thought that the better view 13 that the court's
discretion should not be used to indirectly accord them a greater
preference than they would otherwise enjoy. Payment of the sajaries
and wages may of course also be in the interests of the shareholders
and creditors, but where payment would be in the interests of the
employees alone ft is doubted whether validation would be
appropriate, save, perhaps, to the extent of the preference thay
would in any event enjoy.

A point that must be borne i mind in advance applications is
that creditors will generally not be represented before the court
either directly or through a liquidator.(M8) 1t follows, 1t is
thought, that the courts may be expected to be astute to protect the
creditors’ interests. This {s likely to be of particular importance
where validation is sought of future transactions generally eg all
transactions necessary for the continued conduct of the company's
business. In such a case the court may be expected to lay down
app?ﬂ);}ate conditions o protect the creditors' Interests, such
as:

{117 ‘... in my judgment, the court should extend indulgence to
any disposition by a company honestly designed to ensure
that its employees are paid their wages or which was made
to enable jt to carry on yts business and perhaps turn the
corner ...

{per Phillimore Ld 4n In re C1ifton Place Garage Ltd [197C] Ch
4?7(6/\) at 4940).

{118) CFf the discussion of this question at 479-85 above.

.19} See generally Re Gray's Inn_Construction Co Ltd [1980]
1 A11 ER 814 {CAT {n which the court he n an €x post facto
application for validation of the continued operation by the
company of its hank account that similar safequards should

have been instituted by the bank. The placing of this onus on
(Footnote continued on next page)
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That only transactions in the ordinary course of the company's
business are to be enterad into;

- That preferential payments are not to be made to some creditors
and not others, except in proper cases. (What will constitute a
proper case is rixamined in the succeeding sections);

- That the business is only to be continued if, and for as Tong
as, the assumptions on which the court's order was based prove
to be correct. 1f, for example, the campany satisfies the court
that its continued trading is iikely to produce a profit or at

_least to break even but in fact it becomes clear soon after the
grant of the order that substantial losses are being incurred it
may be inappropriate that the court's order should remain
effective.

In the nature of the conditions 1ikely to be laid down the court may
well require that their observance be monitored by an independent
person such as a thartered accountant.

{11} Ex post facto applications

In an ex post facto application for validation the court is
essentially concerned with weighing up the interests of the

(Footnote continued from previous page)

the bank is criticised at 583-92 below but the need for
safeguards {s clear. But see Re KVE Homes (Pty) Ltd {1979) 4
ACLR 47 (NSW) and Re Falkiner Chains (Pty] [té T981) 6 ACLR
94 (Q1d), both OF which were advance applications for
validation of the continued condust of the company's business
and in neither of which did the court stipulate any such
safeguards.

(120) £f D B Evans (Bilston) Ltd v Barcl%xs Bank Ltd (1961} Legal
DecisTons Affecting Bankers A} at -F, referred to in
Paget Banking 247; F R Ryder 'Payment of cheques after
presentation of petition to wind up' 1980 JBL 189 at 189-90.

PR
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creditors and the disponee, not the interests of the shareholders
and the creditors. The shareholders have largely ceased to have any
interest in the question of whether or not the disposition is
vaiidated because thefr interest was the aveidance of a winding-up
if there was a possibflity of the company's being restored to
profitabiTity but this passibility has been excluded by the grant of
the winding-up order.

In weighing up the conflicting interests of the creditors and
the disponee the first question to arise 15, 1t is considered,
whether or not validation fs in the interests of the creditors. IF
it is, validation will be granted. If it is not, a second question
arises, namely: Do considerations of justice and fairness vis-3-vis
the disponee dictate that the disposition should be validated
despite the fact that validation is not in the interests of the
creditors? Lf the answer is in the affirmative the disposition will
be validated; otherwise validation will be refused.

The factors which may dictate that a disposition should be
validated despite the fact that validation is not in the interests
of creditors will be examined in the following sections; but it may
be noted at this stage that 1t does not, it is believed, follow that
because a disposition would have been validated had application been
made in advance 1t will automatically be validated where appiication
is made ex post facto. This may be jllustrated by the case of a
supplier who is the only available supplier of goods essential for
the company's business and who is only -prepared to continue to

(121) The position may be different where the shareholders® shares
are not fully paid up but this is of only 1imited significance
in this country in view of the fact that it has not been
possible to issue partly paid up shares since 1 January 1974 -
s 92 of the 1973 Act. Even where there are no partly paid up
shares the shareholders’ interests may not have ceased
altogether eg because there may still be a possibility of the
company's baing discharged from winding-up in that the company
is :;ot in fact insolvent or a compromise may be effected with
creditors.
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supply the company provided that his existing claim is paid and
future deiiveries are pafd for in cash against delivery. In an
advance application the court may be compelled to validate the
preferential payment of the existing claim in order to aveid the
paralysis of the company's business, but 1in an ex post facto
application this has ceased to be a consideration and the court may,
it {s thought, he expected to be reluctant to validate the
preferential payment. Put 1in another way, 1in an advance
application if a disposition 1s 1in the interests of creditors
validation wil) also be in the tnterests of creditors, but in an ex
post facto application if a disposition was in the interests of
creditors 1t does not necessarily follow that validation will be in
the interests of creditors.

It has already been mentioned that in advance applications the
interests of other persons such as the company's employees or the
omminity at large may have some influence on the court's decision.
!Jn ex post facto applications, however, the interests of the
community at large take on a special significance. If a person
dealing with & company against which a winding-up appiication has
been presented cannot rely on transactions in the ordinary course of
business being validated the effect of the presentation of the
winding-up application, whether well-founded or not, may well be to
paralyse the company's business. There {s, therefore muich to be said
for @ general policy of validation of such transactions in the
interests of other companies against which winding-up applications
may in the future be presented, even though in the case of the
company tn question this consideration has ceased to be relevant in
that the company either has or has not succeeded in avoiding the
paralysis of {ts business. This is dealt with more fully
below.(lz

{122) See further 569-73 below.
{123) See 549-52 below.

L " i W
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{c} Good faith

Probably the most commonly referred to ¢riteria for validation
is good faith:

'... each case must be dealt with on its own facts and
particular circumstances ({special regard being had to the
question of good faith and honest intention of the persons
concerned} ...*

{per Lichtenberg J in Herrigel NO v Bon Roads Construction Co (Pty)

Lttd & Anor quoting Vaisey 4 in Re Steane's (Bournemouth)
Ltd ).

Over a century age Lord Penzance(lzs) pointed out that the
danger of an unfettered discretion is that it {s 1ikely to be ‘the
refuge of vagueness 1in decision and the harbour of half-formed
thought'. Although this was said in a different context, the history
of Jjudicial decision in relation to s 341(2) and its counterparts
elsewhere with respect amplify justifies the fears expressed by Lord
Penzance, and 1n no respect {s this more evident than in the case of
the good faith test. Although it is probably the most referred to
criterion for validation, in no case has any attempt been made to
define the precise nature of the required gocd falth or by whom and

(124) 1980 (4) SA 669 ({SWA} at 67BE. See a!sloef:nmmerciﬂ Srain

Producers Association v Tobacco Sales Ltd 19
at B30, R " B

{125} [1950] 1 A11 €R 21 (Ch} at 25A. Almost all the cases dealing
with validation under the English, Australian and Indian
counterparts of s 341(2) refer to good faith; accordingly,
little purpose would be served by 1isting all these cases. The
more important cases are dealt with below. It is, however,
perhaps signjficant that there is only Timited mention of good
falth in the recent Court of Appeal decision in Re Gray's Inn
Construction Co Ltd [1980] 1 A1l ER 814 {(CA).

(126) In Morgan v Morgan & Porter (1869) 1 P & D 644 at 647.

- i AP
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to whom it is owed.uzn Clearly, the state of mind of the partfes
at the time of the disposition may well be relevant to the question
of whether or not the disposition should be validated, but if the
test 15 to be of practical vajue it s necessary to identify what
states of mind will be relevant and what effect the presence or
absence of a particular state of mind will have on the question of
validation.

The concept of good faith requires a party by whom the good
faith is owed and a party to whom it {s owed. As Scott LJ said; in a
different context, in Haclay v Dixon:

You cannot have good faith din the air: 1t is a wmoral
conception, involving a moral duty of someone to someone.’

In Herrigel's case Lichtenburg J referred to good fafth on the part
of the 'parties concerned' and it would seem fn context that he had
in mind the disponor (the company) and the disponee. In other cases,
100, the court appears to have had in mind good faiih on the part of
both parties but in yet other cases the court appears to have
had in mind good faith on the part of the company only or of
the disponee only. 1

{127) See Ceptral Estates (Belgravia) Ltd v Woolgar (19711 3 A11 €R
647 TCAY at 649 f-n for an examination o € difficulties in
defining good faith, albeit in a different context.

(128) (1943) 170 LT 49 (CA) at 80, cited in Milne NO v Singh NO &
Others 1960{3) SA 441 (D&CLD) at 456F-G. -

{129) See, eg, In pe Wiltshire Iron Company Ex p Peéarson (1868) 3 Ch
App 443 oT¥Y7T RéE Steane's (Bournemouthy LEd L19501 1 A11 ER
%9 (9Coh) at 25A; Re Omnico LEd (19767 I ALLR 381 [NSW) at

(130) See eg In re International Life Assurance Soclety Gibbs and
West's Case (1870] 10 Eq 312 at 323; Re Neath Hargour SmeTting
and RolTing Works (1887) 66 LT 727 (CKY.

(131) See eg In re Clifton Place Garage Ltd [19703 Ch 477{(CA),
although™ the dispopeé was also managing the company so the
cour: may have had in mind good fafth on the part of both
parties.

"~ : itk .
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There is, it {s thought, no simple answer to the question of by
whom the duty s owed because this question is inextricably Vinked
to the question of the content of the duty, which is itself a
complex question. These questions will therefore be dealt with
together below in dealing separately with the position in regard to
advance and gx post facto applications.

The question of to whom the duty is owed {s, it is thought,
simpler: the duty is owed to the general body of creditors.

Good faith is a state of mind: bad faith cannet be imputed to a
man because the law lays down certain requirements and he ought to
have known them. 33 On the other hand, if¥ one aveids becoming
aware of information which would make one mala fide in relation to a
transaction, such avoidance is itself bad faH:h.(1

The reference to good faith is often coupled to a reference to
the disposition's being in the ordinary course of business:( 35

‘.v. where a company actually trading, which it is the interest
of every one %o preservi, and ultimately to sell, as a going
concern, is made the object of a winding-up Petition, which may
fail or may succeed, 1f it were to be supposed that transactions
in the ordinary course of {ts current trade, bond fide entered

{132) Cf In re Dalton Ex p Herrington and Carinichael v The Trustee
(19837 CR 336 at 3'51{ nd Re Hasler; Official Receiver v _Bank
of New South ilales (1974) z3 rLrﬁBs {Fed Tt of Bkrcy) at 142
i wWhic € good faith referred to in the secttons of the
English and Australian Bankruptcy Acts protecting payments in
good fafth to the bankrupt was held to be owed to the general
body of creditors.

(133) See eg Mi'!ne WO v Singh NO & Uthers 1960 (3) SA 441 (D & CLD)

t 456E- ut see” In re ndfa Home Relief Insurance Co

cm 1939 S1nd 196 ot 199 referreﬂ To mord fully at G4 n 17%
elaw.

(134) R v Myers 1948 (1) SA 375{A) at 382-3.

(136} The ordinary course of busfness test is dealt with in the next
section.
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into and completed, would be avoided, and would rot, in the

discretion given to the Court, be maintained, the resilt would

be that ;he presenf]’.ation otf a Pellt:itwn,h groué\dless gr

wel1-Ffounde: would so_ facto, paralyse the trade of the
ThIEry, Wi

company, and great without any counterbalance of
advantage, wmnd be done to those interested in the asgets of
the company'

(per tord Cairns in In_re Wiltshire Iron Company EX
Pearson }. Llord Cairns appears to have only had in wmind
contracts entered into and performed after pre;entation of the
winding-up application, but his statement has heen understood,
mistakenly it is believed, in some later cases to also refer
to payments made to pre-presentation creditors:

.this was a transaction which is directly within the passage
which 1 have read from the judgment of LORD CAIRNS in
Wiltshire Iron Co. and I can myself see no ground F'T
Stinguishing between the amount of the debit existing
1mediate1y before the presentation of the petition, viz.,
803,11s., and the amount by which the overdraft  became
increased after the presentation of the petition’

(per Wynn-Parry & in Re T W Construction Ltd“sa)). After
presentation the company had first increased its overdraft and had
then repaid the bulk of the overdraft, including the portion that
already existed on presentation.

Although the tests enunciated by Lord Cairns have often been
understood as also aplying to the discharge of pre-presentation
debts they have seldom been applied so as to validate the discharge
of such a debt'“

(136} (1868) 3 Ch App 443 at 447,

(137) See further 545-52 below but cf 554-60 below.
{138) [1954] 1 A11 ER 744 (Ch) at 748G-H.

{139} See 502-507 above.
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'l do not mean to express any d'lssdtaios)faction with the cases
which have been cited by Mr. North, as deciding that all
bond fide transactions fn ¢3arrying on the ordinary business of a
company, which take place between the petition and the
winding-up order, and have been completed before the winding-up
order is made, should be confirmed. But here the question is,
whether the very creditor who has prosecuted the petition should
be allowed to retain money which he has obtained by means of the
petition, when the result of the petition is that the assets of
the company are to be divided equally amongst {ts creditors.

'It appears to me that it would be contrary to sound principie,
and to the principle which has always prevailed in bankruptcy,
T that weré to be allowed'

(per: Me114sh LJ 1n In re Liverpool Civil Service Association Ex p
G\r'eerwlood<14 }. Although Mellish LJ referred only to payments to
the petitioning creditor the same s, it 1s thought, equally true of
payments to any other pre-presentation creditors.

It is also possible, if not probable, that the courts will avail
themselves of the good faith test to decline to validate
dispositions tainted with moral turpitude despite the fact that the
moral turpitude wouid not ordinarily be sufficient to render the
disposition void in 1aw,“43) but §t may be questioned whether the

(140} The Wiltshire case and In re International Life Assurance
Society GTbbs and West's Case q 31,

(141) (1874) 9 Ch App 511 at 512,

{142) See eg Herrige] NO v Bop Roads Construction Co (Pty) Ltd &
Anor 198074 gﬁ'ﬁg TSWA) at -Han .

{143) See eg In_re London, Hamburg and Continental Exchange Bank
Emmerson’s Case (1866) 2 | 2?5'1 hich related T a transfer of

q W
shares 1n a company against which a winding-up petitien had
been presented. Like a disposition of the company's property,
such a transfer is void under the English counterpart of
s 341(1) unless the court otherwise orders, and in refusing to
validate the transfer Lord Romilly MR said (at 236}:

(Footnote continued on next page)
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court's discretion should be used to enforce standards of conduct
which the law does not 1tself seek to do.

1) Advance applications

In advance applications for validation the question of the good
faith or otherwise of the parties is,. it {is considered, Targely
irrelevant.

In an advance apgifcation the criterfon for validatien is
whether or not the proposed disposition is in the interests of the
shareholders or of the creditors depending upon whose interests the
court considers to be paramount in accordance with the principles

{Footnote continued from previous page}

‘A company ... having shares fn another company, and being
awaré that i1t wa$ about to fatl, transferred those shares
in the failing company to A.B., and then applied to me in
Chambers and asked for leave at once, before the list of
contributories was made out, to put A.B. on the list of
shareholders instead of the company which owned the shares;
that company undertaking to enter into a guarantee that
A.B. should pay all the calls upon them, and making
themselves liable to that effect. The object, which is very
obvious, was to conceal from thefr own customers the fact
that they tovk shares in the company that failed. Now 1
have refused Yo do that. I am of opinfon that that is a
case 1n which the 153rd section applies; that as the tree
falls so it mist Vie; and as the foundation of all equity
is truth, if any persons come before me for the purpose of
misleading any persons who have placed confidence in them
on the supposition that they did not take shares in the
company, because their names do not now appear in it, they
mist not api*v to me for that purpose. I shall refuse to
make any transter of that description.’

In other words, Lord RomiTly MR refysed vajidation not on the
grounds of prejudice to the creditors of the company against
Which the winding-up petition had been prasented « for whose
protection the section was intended - but on the grounds that
the shareholder concerned was acting reprehensibly towards its
customers.

[ R
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dealt with in the preceding section. If 1t is it will be validated,
irrespective of whether or not the company and disponee are in good
faith.

True, the belief of the dfrectors as to whether or nct the
disposition is in the interests of the shareholders or creditors, as
the case may be, is fmportant evidence which the court will weigh in
reaching fts conclusion, but thefr belief remains purely evidential
and 1s no part of the test ftseif.

The disponee’s motives are, it is thought, entirely irrelevant.
If, for example, the disponee is the only available supplier of
goods essential for the company's business which it is in the
interests of the shareholders and creditors to continue, and if the
disponee is only prepared to supply further goods if the court
validates payment not only of the price of the new goods but also of
the - disponee’s pre-presentation claim, the court may have no
alternative but to validate the payment despite the fact that the
disponed’s avowed object is to get a preferential payment.

(11} Ex post facto applications

{A) Good faith on the part of the company

In ex_post facto applications good falth on the part of the
company 1s, 1t is thought, again 1rre'|evant.“44 The view has
already been taken“‘w) that in an ex post facto applicatfon 2

{144) In In re International Life Assurance Society Gibbs and West's

. Case (T870] 10 Eq 312 the court re'Hea heavily on the
diréctors' gnod faith {n validating the disposition 1in
question, but the view {is taken at 541-3 below that the court
had in mind their good faith in their personal capacities
rather than their good faith in their capacity as directors.

(145) See 523-4 above,
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questions arfset Would validation he in the interests of the
creditors, and if not, do considerations of justice and fairness
vis-d-vis the disponee dictate that the disposition should be
validated? The first question is an objective one and the directors'
good faith or otherwise at the time of effecting the disposition
would seem {rrelevant. Similarly, it is difficult to conceive of a
situation in which the directors' subjective good faith could have a
bearing on the second question either. For example, 1f the directors
were to deliberately enter into a contract which 1s prejudicial to
the company, the contract wouid in any event not fulfil the first
eriterion for validation- mentioned above in that validation would
not be in the interests of the creditors and the question would then
be whether considerations of Jjustice and fairness towards the
disponee dictate that the disposition should be validated, and it is
difficult to conceive of how the directors' bad fafth could be
relevant to this question.

{8) Good fafth on the part of the disponee

The state of mind of the disponee, on the other hand, may well
be relevant to the question of whether or not a disposition should
be validated. Three relevant states of mind can, 1t is suggested, be
distinguished.

{01} Knowledge that disposition Was nat in interests of creditors

If the disponee knew at the time the disposition occurred that
it was not in the interests of the creditors, this may obviously be
expected to weigh with the court. This {s especially so where the
disponee was alse aware that the company was in financial
difficulties, but {t 1s thought that even where he was unaware of
the company's financial position, or wrongly believed it to be
sound, the fact that he knew the disposition was not in the




534,

interests of creditors should weigh against him. Generally the fact
that he knew that the disposition was not in the interests of
creditors should have put him on his guard and often his conduct
will amount to snatching at a bargain.

It the disponee did not in fact know that the disposition was
not in the interests of creditors but ought to have known, this too
will, it is thought, weigh against him. In Re Gray's Inmn
Construction Company Ltd the court went much further by
holding that a bank which permitted a company to continue to operate
its account should have instituted safeguards to ensure inter alia
that the company only continued to operate the account as long as it
was in the interests of creditors that it did so. No such onus had
been imposed on a bank or any other person in any previous case and
the view will be taken beiow“”) that the {mposition of such an
onus leans too far fn favour of the general body of creditors at the
bank's expense and fs in any event counter-productive because - few
banks can be expected to be willing to accept such an onus, with
serfous consequences if the company is still trading,

What is the position {f the interests of the sharehoiders and
not of the creditors would have beeh regarded as taking precedence
had an advance application for validation been made? If the disponee
was aware of this and relfed on it, it would seem hard to deny him
validation on the ground that he knev the disposition was not in the
interests of the creditors, and it s doubted whether the courts
would do so. If, however, he was unaware that the sharehoiders’
interests would have taken precedence ft {s suggested that the fact
that they would have done so will not avail him.

(146) [1980] 1 AT1 ER B14{CA).
(147) See 583-92 below.
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If the disponee reasonably believed that the disposition would
be in the interests of the creditors but 1t in fact turned out not
to be so this should not, it is believed, count against him.

Where the disponee has no chi‘ce as to whether or not the
disposition occurs, knowledge on his part at the time the
disposition occurs that the disposition is not in the interests of
creditors would not seem relevant. For example, 77 after
presentation a company exercises an option granted to it prior to
presentation, knowledge on the grantor's part at the time the option
is exercised that the resulting contract {s rot in the interests of
creditors would seem jrrelevant to the question of whether or not
the contract should be validated. If, however, the disponee knew at
the time of granting the option that the contract that would result
if the option were exercised would not be in the interests of
creditors this will, it is suggested, weigh against him even if the
upifon was granted prior o presentation. True, it can be argued
with considerable cogency that regard should not be had to what
occurred prior to presentation ~ eg other pre-presentation
creditors' claims are not subject to any such scrutiny - but it is
suggested that the courts may well be umwilling to disregard bad
faikh on the part of the disponee even if it preceded presentation,
where the disposition requires validatien and it can, and wust,
therefore be subjected to scrutiny.

A disposition may not be in the interests of creditors for a
variety or reasons. for example, in the case of, say, a loan t¢ the
company, the terms of the loan may be unfavourable, or the company
may not reed a loan at all, or it may be intended to put the monies
borrowed to an improper purpnse.(ms) In other words, a broad view

{148) Cf Re Steane‘s (Bournemouth) Ltd (19501 1 A11 ER 21{Ch) at 24H.
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should, 1t is believed, be taken of the question of whether or not
the disposition was in the interests of creditors and even if it was
only indirectly prejudicial to them - as where the proceeds were
intended to be put to an improper use - this should weigh against
the disponee if he was aware of it.

The . application of these criteria is canvassed further
petow. {1500

{02} Knowledge of presentation of winding-up
application/financial difficulties

In a number of validation applications the court has referred to
the fact that the disponee either knew or did not %now of the
presentation of the winding up application.

{148} This must not, however, be taken to extremes - see eg 575-6
helow.

(150) 1bid.
. {151) See eg The MHational Bank's Case (1873) 28 LT (Eur Arb) 92; In

India_Home Relief Insurance Co AIR 1939 Sind 196 at
I§§ Knﬁadra Bink Ltd v Warayana Rag AIR 1955 Madras 247 at
249-607 Re J LesTe Engtneers o Ltd [1976] 2 A1 ER 85 (Ch)
at 95 f-g, HerH el N0 v Bon Roads Cnnstructmn Cu (Pty) Ltd &
Anor 1980 at ray s lnn

Cons truct{on Co Ltd [1980] 1 AN ER 814(CA] at
T re The Civil Service and Genera] Stare Ltd

(1888) 57 1 Ch TIT at 1205 In_re Park Ward and Company Ltd
11526] Ch 828 at 831- 2 Re Stéane’s ﬂuurnemoutﬁ] Ttd I?SU I
A11 €R 21(Ch) at 24A; Re T W Constriction T.td 11954

7444Ch) at 74BE-F; Re AtTas Truck Service {Pty) Ltd (1974) A
ACTR 19 at 21 (20-30T3 %e §e;mar {gﬁg E%ﬁ iDTE VR at
534{20-25); Tulsidas v Tndustrial Ban Western lndia AIR
1931 Gombay 2 at 19; Re J Sen Gupta Private Ltd AIR 1962 Cal
495 at. 408-9.
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(152}

In The Mational Rank's Case payment had been made to a
creditor after presentation and the liquidator sought to recover. the
payment in terms of the English cuuﬂtergart of s 341(2}. Lord
Westbury, sitting as an arbjtrator, said:(15 )

'! am desired to recall money that was paid in discharge of a
bond fide debt. Now when an appliation is made for that purpose,
you must show that the creditar receiving the money knew, or
ought to have known, at the time, that the person paying it had
no right to make that payment ....

... if the ratio decidendi, if the point in the case be that, I
must ascertalnn that he had, or ought to have had, or might with
reasonable diligence have had, a knowledge of the fact of the
pendency of this petition, I should then probably be baund to
say that it must be pafd back, not perhaps irrevocably, but it
must, betpgid back, and you must make the best of an application
to conrt.

On the other hand, in In re A1l India Fome Relief Insurance
_[)_0(154) the court considered that:

‘... it is wholly {mmaterial whether the person making or
raceiving the payment had or did not have notice of the
presentation of the petition for winding-up ..."

In Re J Leslie Engineers Co 1£d'155) the court took a view
falling between these extremes:

(152} Supra.

{153) At 94,

(154) Supra at 199, See also the Anhadra Bank case supra.
(155} Supra at 95f-g.

M m %
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‘Whilst obviously the absence of any actual knowledge in the
recipient of a payment that a petition is in being is a factor -
indeed a very powerful factor - to be considered in relation to
the exercise of discretion, 1 do not think that, by itself, it
can be conclusive..

In the event, the court refused to validate the preferential
payment of a pre-presentatifon creditor who was unaware of the
presentation, saying: B

'... the court must keep in view the evident purpose of the
section which ... 1s to ensure that creditors are paid pari
passu.

Which approach is correct? The answer fs, it is thought, that it
¥s {rrelevant whether the creditor was aware of the presentation of
the winding=up application. The object of s 341{2) is to ensure as
far as possible that concurrent creditors benefit papi passu and if
effect is to be given to this object the fact that the disponee
either knew or did not know of the presentation would seem
irretevant in all cases in which the preferential discharge of a
creditor’s ctaim ¥s fn issue. As Lichtenberg J said in Merrigel NO v
Bon Roads fonstruction Co (Pty) Ltd & Annr:(157)

'To validate such preferential payment simply because first
defendant did not know that it was being preferred when the
payment was made to it, would, in my Judgment, defeat the whole
purpose of s 341 of the Companies Act.'

Moreover, there would seem to be Jittle reason why a creditor shoutd
be.entitled to retain a preferential payment simply because he was
unaware that a winding-up application had been presented.

(156) At 95g.
(157) Supra at 680C-D.
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This was, however, apparently not how the court saw the question
in Re Gray's Inn Construction Co Lt .(158) A company continued to
operate its bank account, which was in overdraft, after presentation
of a winding-up petition against it. Initially the bank was unaware
of the presentation of the petition and on this ground the court .
validated a1l deposits to the account up to the date on which the
bank became aware of the presentation of the petitjon. However, the
facts of the case and the precise terms of the fudgment are
cunp]ex(mg) and it is not clear that the court would have
validated the deposits had the only relevant facts been that the
deposits were made at a time when the bank was unaware of the
presentation of the petition. In particular, withdrawals were also
made from the account during the same period and it would clearly
have been harsh on the bank if the deposits had not been validated
with the result that ft was Teft with a considerably increased
unsecured claim. This reason is not mentioned in the judgment but,
with respect, is the true basis for the validation of the
deposits.

The court also held that once the bank had become aware of the
presentation it ought to have instituted safeguards to ensure that
cheques were only drawn on the account in the ordinary course of the
company's business, that no preferential payments were made to some
creditors at the expense of others, and that the company only
zontinued to trade as Tong as it did so at a profit. In other words,
the court held that knowledge of the presentation imposed an onus on
the bank to take positive steps to ensure that the continued
operation of the bank account would be in the interests of
craditars. Howaver, this aspect of the Judgment s also criticised

(158) Supra.
{159) See 583-92 below.

{160) See 554-52 below.

- . B b b o n o h
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belw“el) on the grounds that it fs unrealistic and leans too far
towards protecting the creditors at the expense of the dfsponee.
Clearly, 1f a disponee is aware that the disposition is not in the
interests of creditors this should weigh against him, but to expect
him to take positive steps to ensure that {t {s {in the interests of
creditors is %o expect too much of him and few persons can be
expected to accept such an onus with the result that the business of
the company fs in danger of being paralysed.

What has been said thus far relates to the discharge by a
company of an obligation owed by 1t, but it is considered that the
same s equally true where the - disposition consists of the
conclusion of a contract. The circumstances in which the conclusion
of a contract should be validated are dealt with below 162) ang
the view taken there 1s that all normal, arm's length contracts
should be validated unless the disponee knew or ought to have known
at the time of the conclusion of the contract that the contract was
not in the interests of the creditors, except that if the
shareholders® {nterests would have taken precedence had an advance
application been made and the disponee knew this and relied on it,
validation should be granted even if he knew that the contract was
not in the interests of the creditors. On this approach, therefore,
it is not knowledge of the presentation but knowledge that the
contract {s not in the {nterests of creditors that {s relevant.

The Bray's Inn case was not concerned with the conclusion of
contracts because the conclusion of a contract {s not a dispositfon
within the meaning of the English counterpart of s 341{2), but it
may be surmised that had the cour* been concerned with this question
1t would not have agreed with the above approach and would have held

{161) See 583-92 bejow.
{162) See 555-7 below.
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that failure by the bank to institute the safeguards referred to
above would also have rendered the bank Jiable to a refusal to
validate the contracts invelved in the continuation of the bank
account.

Shoutld 1t be held that the above views are incorrect and that
knowledge of the presentation of the winding-up application on the
part of the disponee s a materfal factor in a validation
application, ft is suggested that knowledge that the comrany is in
financial difficulties should have a similar significance.

On ‘the otheér hand, the fact that the disponee was aware that a
winding-up applicatfon had been presented is not a bar to
validation.

It seems that a bank will be regarded as befny aware of the
presentation of a winding-up application as soon as notice is
vaceived by its head office even if there is a delay in the notice
coming to the attention of the branch where the company  has its
account. (!

{03} Motive to benefit creditors or the company

If the disponee’s motive 1in entering fnto or performing a
contract is to benefit the creditors or the company and not the

(163) CFf In re The C(vﬂ Service and Genera) Store Ltd (1888) 57 LI

Ch e Selmar %x VR at
ESs(JU 50;, A‘lbian TeTd (SAT_IPWY v Baron Holdfngs (Pty)
t 7" SASR 564 at 567,

(164) See eg Re Gray's Inn Copstruction Co Ltd E1980] 1 A1l ER
814(CA}); n re ¥ton Place Garage Lt Ch 477 (CA); In

re Park o) gag}; 8; Re_Atlas Truck
Service (Pty} Ltd Pt ) Ltd 19 at 21.
(165) Re Gray's Inn Construction Co Ltd (19801 I AT1 R 8i4(CA) at
& an a.

&,




542,

pursuit of personal gafn, this may well weigh with the court in an
ex_post facto application for validatfon of the contract or the
performance by the company of its obligations under the contract,
especially if the disponee ran the risk of personal loss.(lsa) For
example, 1f a director of a company were to lend money to the
company after presentation of a winding-up application against it
because he belfeved that the loan might enable the company to trade
out of fits difffculties and that at worst if would enadle the
business to be vontinued and in due course to be sold as a going
concern to the benefit of all concerned, the court woeuld, it is
believed, be Tikely to validate both the contract of loan and such
repaymants as might have been made on account of the loan.

This 1s, 1t is believed, the true basis for the decision in In
re _International Life Assurance Socfety Gibbs _and MWest's
Case. The company had run into fimancial difficulties and the
dir‘ector*s(ma) were negotiating the sale of its business on terms
which would have resulted in its creditors being paid in full. While
the negotiations were proceeding the company's bankers pressed for
repayment of the company's overdraft and as the bankers were in a
posttion to embarrass the company the directors negotiated an
extension of time by causing the company to give security for the
overdraft and by giving their personal guarantees. This occurred
after a petition for the winding-up of the company had been
presented. In the event the neg. .fations for the sale of the
business fell through and the company was placed in winding-up. Two

(156} 2?‘ Tulsidas v _Industrial Bank of Western India AIR 1931 Bombay
at 23,

(167} (1870) 10 Eq 312,

{168) 1t may be noted that the directors were also shareholders and
were therefore not entirely disinterested parties, but
although they were no doubt conscious of the coincidence
between their personal interests and the course of action they
took this does not appear to have been their principal
motivation.
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of the directors discharged the bankers' claim pursuant to their
personal guarantees and were therefore subrogated to the bankers'
rights to the security.

The court vajidated the security, holding that the transaction
was bona fide and in the ordinary course of business within Lord
Cairns® classic dictum quoted above; 169) however, as already
pointed out, Lord Cairns' statement was, with respect, never
intended to apply to the discharge of pre-presentation debts. The
true basis for the decision is, it {s suggested, that the directors
ran the risk of personal loss in the reasonable belief that thetr
actions would benefit the company and its crediters, and they would
have been the ones to suffer had validation been refused.(

This 1s also, 1t is thought, the basis for the decisfon in Re
Steanes (Bournemouth) Ltd. The company became pressed for
funds. and a director agreed to lend the company £5 000 on the

{169) See 528-9 above.

(170) C#, however, In re Johp Daly & Co Ltd {1886} 19 LR ‘Irafand)
83 in which thé auditor of the company was prevailed upon to
make a Toan to the conpany to enable 1t to carry on business
in anticipation of the directors' resolving to issue further
debentures to rajse the necessary additional capital. The
directors refused to do so and the company was placed in
winding-up. After presentation the %Yoan was repald. The
auditor was at all times aware of the company's embarrassed
position. The court refused to validate the repayment despite
the fact that he apparently only made the loan to assist the
company, although the court may have been {nfluenced firstly
by the fact that it was agreed at the time the losn was made
that in the event of the company's being placed in winding-up
he would receive the preferential discharge of his claim and
secondly by the fact that he was apparently privy to the
falsification of the company's records to show that the
repayment of the 1oan had occurred prior to presentation.

(171) [1960] L AN ER 21 {(Ch).

{172) As in the International Life case, he, too, was a shareholider.

LA - W
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security of a debenture. Because of the urgency, portion of the
£5 000 was advanced before the debenture had been issued. The
. divector's motive was at all times to act in the interests of the
company. A petitfon for the winding-up of the company was presented
between the advance of the first porticn of the loan and the issue
of the debenture. The court validated the debenture in relation to
the full amount advanced, including the portion advanced prior to
presentation.

Is it necessary that the contract should in fact benefit the
creditors? The answer fs, it 1s suggested, that it 1s not necessary:

‘Some emphasis was placed in argument on the fact that what
happened did not, 1R the event, save the company from being
wound up. Nothing succeeds 1ike success, and by definition the
cases in which the company is saved from being wound up will
never reach the Court. It is often easy to be wise after the
event, and to suggest alternative courses of action which might
have been preferable had they occurred to anyone at the time, or
which may have a superficial appearance of reasonableness or
practicality when far removed from the heat of events'

(per Wootten J 1n Re Omnico Leat 173y,

A further question to arise 1is whether the belief that the
contract would be {n the interests of the creditors or company must

be reasonadble. This question was pertinently considered by the court

a _quo in In_re C)ifton Place Garage Ltd(““ and the court held

{173) {1976) 1 ACLR 381 {(NSW) at 390(20-30), See also, eg, In re
Clifton Place Garage Ltd [1970] Ch 477 (CA); Re Steane's
ouTnemou TT A1 ER 2i(Ch); In re International

LI¥e Assurance Society Gibbs and West's Casé (1870} 3 Eq 312.

{174) [1970] Ch 477 (CA) at 484-5. Cf too In re A1l India_Home
Retfef Insurance Co AIR 1939 Sind 196 at 199 fn which the
court referred to 'the rule that nothing can be said to be
done in good faith which {s dcne without due care and
attention.
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that the belief must be reasonable. {(On appeal the Court of Appeal
reversed the court a quo's finding that the disponee had not acted
reasonably, and 1t therefore did not find it necessary to comment on
the court a quo's view that the disponee’s belief must be
reasonable.) The better view is, {t {s suggested, that the court
will still attach some weight to the disponee's motives even if they
were unreasonable, but that the weight that will be attached will be
Tess.

(d) Ordinary course of business - avofdance of paralysis
of the company's business

A factor referred to in many cases(”s) is  that the
disposition was in the ordinary course of the company's business.
This criterion had fts origin in Lord Cafrns’ judgment in In re

Hiltshire Iron Company Ex p Pearsnn‘(”s

‘... where a company actually trading, which it 7s the interest
of every one to preserve, and ultimately to sell, as a going
concern, is made the object of a winding-up Petition, which may
fail or may succeed, 1f it were to be supposed that transactions
in the ordinary course of its current trade, bond fide entered
into and compieted, would be avoided, and would not, in the
discretion given to the Court, be maintained the result would
be that the presentation .of a Petftion. groundless or
well-founded, would, ipso facto, paralyze the trade of the
company, and great 1rjGry, Without any counterbalance of

{175) See e93 In _re Nﬂtsh'lre Iron_Com a Ex p Pearson (1868} 3 Ch

App 44 at W7 In_re 1vergoo Ty ce ssociation Ex !I)'
Epeanaod 8<8178) 56 LT 475 t 477, R N; th eI Lo
Comg‘any 1 a e ea Haanur L-me'lﬂng ana
0 Works (1887) 56 LT 727

onstruction Co Ltd [19803 1 A1l ER 814lCA) at E?Uﬁ ’B 572
Herrigel WO v Bon Roads Construction Co (Pty) Ltd & Annr 1980
T4T 5% 569 (SWA] at 679C; Re Norman Ej[n% nng ,Q l;%z% Ltd
(1960) 60 SR (NSW) 98 at 101 Re Omnico Lt

{NSW) at 389(50)-390{10); TiTs 135 !ndustrial Bank of

Western India AIR 1931 Bombay Anhadra Bank Ltd v
Narayana Rao AIR 1955 adras 247 at 249.

{176) (1868) 3 Ch App 443 at 447.




546.

advantage, would be done to those interested in the assets of
the company.’

In the Wiltshire case the entire transaction - the sale and the
delivery - took place after presentation of the winding-up petition,
and it is thoug . hat Lord Cafrns’ statement was only intended to
vefer to such a situation and not alse to the discharge of
pre-presentation debts. However, as pointed out above,(”” it has
been understood in some subsequent cases as alsu applying to the
discharge of pre-pi - - ‘tation debts.

Lord Cafrns' concern was that if the courts were not to validate
dispositions in  the ordipary course of business the mere
presentation of a winding-up petition, whether well~founded or not,
would paralyse the company’s business because other persons would he
unwilling to do business with the company. In England, it will be
reca'lled,“m this is a particularly serjous risk becau‘se the
fact that a winding-up petition has been presented is immediately
advertised in the offictal gaze*te, Nevertheless, even in this
country the fact that a winding-up application has been presented
seldom 1n practice remains entirely confidentia) 179) and Lord
Cairns' concern therefore hag a relevance in the South African
context too. In fact, in one respect it {s even more relevant in the
South African context: in this country, it will be recalled,
it is not only the transfer of ownership and other real rights that
constitutes a disposition but also the cenclusion of a contract for
such a transfer. ¥eedless to say, these differences must be borne in

(177) See 528-9 above

(178) See 249 above, The same §s trlle of Australfa and Ipdia - see
3 above.

{179) eg the application may be served by attaching it to the front
door of the company's business premises where it may be seen
by employees and customers.

{180} fec 325-3¢ above.
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mind in seeking to apply the criteria enunciated by Lord Cairns to
s 341{2).

Court of Appeal drew a distinction between the ordinary course of
business before and after presentation:

'There s, I think, a dividing line between what fis in the
ordinary course of business before a winding-up petition is
prasented and what is in the ordinary course afterwards. Before
a petition is presented it is in the ordinary course of business
for a company to pay all its debts .... But after a petition is
presented the situation is different. Prima facie all debts will
have t5 be paid pari passu. Therefore it is no longer in the
ordinary course of business to pay one creditor in fuil to the
detriment of his fellow creditors.’

Hovever, whether Lord Cairns would have intended such a distinction
to be drawn for the purposes of the criteria enunciated by him is
unciear,

Despite the emphasis placed on the ordinary course of business
tes¥® .in maiy of the cases, it is not an invariable réquirement for
validatian:

'Although Lord Cairns referred to transactions in the ordinary
course of current trade, this has not come to b2 regarded as a
pre-requisite for an order under s. 227

(per Wootten J in L“““‘Sﬂ_‘-}ﬂ( 182}y

(181) AIR 1931 Bombay 2 at 15.

(182} {1976) 1 ACLR 381 (NSW) at 390({5-10}. See too Re J Sen Gupta
Private Ltd AIR 1962 Cal 405 at 409. In Re Ati S
TPtyY Ltd (1974) 4 ACTR 19 at 22{10-15) the .court appears at
Flrst s1ght to have gone further:
(Footnote continued on next page)

Do
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Again, 1t 1s convenient to distinguish between advance and ex
post facto applications in seeking to determine the validity and
area of appljcation of the ordinary course of business test.

{1) Advance applications

In the case of an advance application for the validatfon of a
disposition, tha issue s whether or not the disposition is fn the
" interests of the interested parties. If it 1s, the court will
validate it irrespective of whether or not it is in the ordinary
course of business. Where, however, the interests of the creditors
and shareholders are in conflict and there is no clear indication as
to whether the winding-up application will succeed or fail, ft is
thought that the ordinary course of business test will play an
important role and that the courts will tend to validate
dispositions necessary for the continued conduct of thé company's
business in the ordinary course while there is a possibility of the
winding-up application's not succeeding so as to avoid the paralysis
of the company's business, despite the fact that the creditors may
suffer some prejudice {f the winding-up application does
succeed.(ma) It is suggested, however, that the appropriate test
is that the dispositfon is necessary for the continuation of the
company's business, not simply that it takes place in the course of
the continuation of the business.

{Footnote continued from previous page)
‘Although the phrase "ordinary course of business® fis
;eferred t? as g {;est in gne or two of the text books (see,
or example, Palmer's omFar\y Law, 2lst ed, p. 770;

Gore-Browne on Conpanies, 4 P. 956) it 15 not part
'of any test which has been applied by the courts.'
It s thought, however, that Fox J meant no more by this
statement than that it is not necessarily essential in every

case that the disposition should have been in the ordinary
course of business to qualify for validation.

{183) See further 517-23 above.
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{11} Ex post facto applications

In the case of ex post facto applications the position is more
complex and calls for the consideration of a number of questions.

{A) Object of test is avoidance of paralysis of company's business

As already stated, the object of the ordinary course of busfiess
test is the avoidance of the paralysis of the company's business. Of
course, by the tims an ex post facto application for validation is
made the question of the paralysis of the company's business has
ceased to be relevant insofar as the company itself is concerned
because paralysis will either have been avoided or not, and the real
question before the court 1s whether, as & matter of general policy,
the court should validate dispositions made in the ordinary course
of the company’s business with a view to giving other persons
dealing with - other companies in the future confidence that
dispositions in the ordinary ceurse of a company's business will be
validated, so as to avoid the paralysis of such other companies'
businesses.“a‘”

The question may be asked, however, whether the desirability of
such a general policy is a proper consideration in an application
for walidation of a disposition by a company which no longer stands

(184} It was clearly Lord Cairns’ intentfon to lay down such a
general policy because the Wiltshire case was {tself an ex
post facto application. In Fact, the disponee was not even
aware o e presentation of the winding-up petition so that
there was at no time any danger that the disponee would have
refused to have dealings with the company. The court
nevertheless validated the d1sposit1on to him on the grounds
that such a genera! policy is necessary to avoid the para1ysis
of a company's business, despite the fact that the policy
never had any applicaticn to him and no Jonger had any
application to the company.
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to benefit by the policy. Could it not be argued, for example, that
the better approach fs that if a company is faced with the prospect
of the paralysis of {ts business, it should apply in advance for the
validation of the contracts it will need to enter into, and of the
discharge of the oblfgatfons it will need to discharge, in order te
continue its business, and that if ft manages to get by without
making such an application the aveidance of the paralysis of the
company's business will be firrelevant in an ex post. facto
application?

The disadvantage of requiring that application be made in
advance for validatfen is, it is thought, that ft would fnevitably
lead to a protiferation of applications for validation. The iegal
costs fncurred in making the applications would not only further
embarrass the company, but would in addition reduce the assets of
the company ultimately available for distribution if a winding-up
order is granted. The company might also have difficulty procuring
legal services to make the necessary application or applications for
validation because both the contract and the payment for the
services would themselves be dispositions subject to validation.
But, perhaps wost serfous of all, an advance .application for
validation would publicise the otherwise confidential, or at Jeast
largely confidentfal, fact that a winding-up application had been
presented against the company with the result that, even armed With
a validation order, the company would be likely to find that many if
not most of its sources of credit had dried up.

What, then, 1s the answer to the nuestion posed above as to
whether the desirability of a gemeral policy of avoiding the
paralysis of the businesses of companies against which winding-up
applications have been presented is a proper consideration in an
agetication for validation of a disposition by a company which no
longer stands to bemefit by the policy? The answer is, ‘it is
suggested, that it is fortunately not necessary to seek the answer -

Lo i B s SN A e
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to this conundrum because the paralysis of a company's business is
in any event avoided for other reasons.

Justice and fairness towards the disponee 1is clearly an
important factor in an ex post facty application for vatidatfon -
sée the nsxt section - and if the question is approached from
this point of view it becomes clear, it is thought, that the
paralysis of the businesses of companies against which winding-up
applications have been presented is avoided, not becayse this is
necessar{ly an end in itself but because a person proposing to have
dealings with such a company has no cause to refuse to have such
dealings for fedr of non-vilidation iF he knows that Jjustice and
falrness towards him will be the criterfon {f he has to seek
vatidation subsequently.

This may be put another way.- The {interrelationship between
Justice and fairness towards the disponee on the one hand and the
avoidance of the paralysis of the company's business on the other is
very close. If the object of avoiding the paralysis of the company's
business is to be achieved it is essential that persons dealing with
the company should be assured that the courts will be just and fair
towdrds them 1f they are jater compelled to seek validation of the
dealings; conversely, if‘ the criteria for validation are just and
fair towards the disponee this should achieve as far as possible the
object of avoiding the paralysis of the company's business.

{185) See 554-62 below.
{186) This is considered in detail at 554-62 below.

{187) The object of justice and fairness to the disponee goes
further than the object of the avoidance of the paralysis of
the company's business in that it applies whether or not the
disponee was aware of the presentation, whereas the avoidance
of the paralysis of the company's business only arises 1f the
disponee was aware of the presentation because 1t is only {f
the disponee was so aware that there was a danger of his
refusing to deal with the company on this ground.

& T e
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{B) The test is unlikely to achieve the object of avoidance
of paralysis of the company's business

With respect, the test as formulated by Lord Cafrns fs in any
event unlikely to achieve the object of the avoidance of the
paralysis of the company’s business.

The first point to be noted is that Lord Cairns refers %o the
ordinary course of the company's business; accordingly, it
would seem that 1t is not sufficient that the disposition is in the
ordinary course of business {fe is normal and arm's 1ength.(189)
Secondly, Lord Cairns refers to the test in the context of a cu * "y
which is carrying on a business that it {s {n everyone's interée b
preserve as a going concern. In other words, a person proposing to
enter into a transaction with a company against which a winding-up
applicatfon has beep presented would apparently need to ensure

(188) In a number of later cases reference is made simply to 'the
ordinary course of business', but it is thought that even in
these cases what was meant was the ordinary course of the
company's business < see eg Herrigel NO v Boa Roads
Construction Co (Pty) Ltd & Anor & WA) at 3
Re Hea arbour Smelting and Rolling Works [(1887) 56 LT 727
TChY at 729; Re Gray's Inn Construction Co Ltd [1980] 1 A1} Ez

a
814 (CA) at B20K am g7 Re Norman King_and Co (Pty} Lt
{1960) 60 SR (NSW) 98 at 104.

(189} See eg Anhadra Bank Ltd v Narayana Rao AIR 1955 Madras 247.
After presentation the company gorruwea money from a bank and
gave security for the loan. The bank was unaware of the
presentation. The court refused to validate the secitrity on
the ground that -the company was aware at the time that there
was no possibility of 1ts continuing to carry on its current
business in the ordinary course and that there was therefore
no question of the company borrowing monies in the ordinary
course of its business within the scope of the criteria laid
down 1n the Wiltshire case.

2R
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firstly that the transactfon fs in the ordinary course of the
company's business and secondly that it f{s in the interests of
everyane to preserve the business as a going concern 199} _ 4
heavy onus indeed and one which few persons may be expected to be

willing to accept.

Covid the test ba reformulated to achieve the object of the
avoidance of the paralysis of the company's business eg by
reformilating 1t so as to refer to the ordinary course of business
as opposed to the ordinary course of the company's business and so
as to omit the requirement that it be in everyone's interest to
preserve. tha =~ any's business as a going concern? On this approach
any ¥ran. « - ared into and complated’ by the company in good
faith ana ary cotrse of business after presentation would
be validated w...aér or not the transaction was in the ordinary
course - of the company's business and whether or rot .{t was in

{190} At first sight it may appear that Lord Cairns had in mind only
disponees who are aware of the presentation because only such
disponees would be 1ikely to refuse to have dealings with the
company on the grounds of the presentation, but in fact the
disponee 1n that case was unaware of the presentation and Lord
Cafrns therefore must presumably have intended the criteria to
also apply to disponees who are Uhaware of the presentation
aven though thefr lack of knowledge prevents them taking any
steps to ensure that the disposition complfes with the
eriterid laid down. This was how the criteria were understood
in the Anhadra case supra.

(191} For example, most banks in England and Australia refuse to
accept the onus - see eg In re Clifton Place Garage Ltd (1970}
Ch 477{CA) at 4948; Re MaT Bower's Macquarie Electrical Centre
{Pty) Ltd {1974) 1 W £} . AN exception was the
ank _nvolved in Re Gray's Inn Copstruction Co Ltd (19807 1
A17 ER 814 (CA) but the bank concerned has since joined the
other banks in refusing to accept the additional onus imposed
by the court on the hank in that case - see further 239 above
and 583-92 below.
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everyone's Tnterest to preserve the company's business as a going
concern.

It is true that the effect of reformulating the test as
suggested would fn most, {f not al}, cases serve to achieve the
object of avoiding as far as possible the paralysis of the company's
business. However, there are also other objections to the test. As
already pointed out,“‘gz) the effect of the test is that the
discharge of a post-presentation debt qualifies for validatfon
despite the fact that the result 1is that some post-presentation
creditors are preferred over others. Moveover, the test may result
in tﬁe vatidation of dispositions where vatidation is not necessary
for the avoldance of the paralysis of the company’s business. Both
objections may be 11lustrated by the case of 2 suppliers who after
presantation supply the company with the jdentica) goods on credit
on identical terms, but only one of whom is paid. It may weli be
unnecessary to valfdate the discharge of the one supptier's claim to
achieve the object of the avoidance of the paralysis of a company's
busingss, and {t may alse well be unfair to the other stipplier to do
50

{e} Justice and falrmess towards the disponee

In Herrigel NO_ v Bon Roads Construction Co (Pty) Ltd &
nor‘ 1937 Uichtenberg ¢ satds

‘.v. etich case must be dealt with ... according to the judge's
opinion of what would be Just and fair .... the Court, in
assessing what 1s just and fafr, must, inter alia, of necessity

{192} See 507-14 above.
(193) 1980 (4) SA 669 (SWA) at 678E and 678H-679A.
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strike some balance upon fooking at what is fair vis-3-vis the

applicant [the giponee] as well as what is fair vis-a-vis the

creditors ,..' (194 ———

In what circumstances will Justice and fairmess towards the
disponee require that a disposition should be validated? In seeking
the answér to this question 1 fs convenfent to distinguish 3
categories of disposition: the conclusion of a contract, the
discharge of an obligation and a series of transactions.

(1) The conclusion of a contract

Where the disposition consists of the conclusion of a contract
it {s suggested that Jjustice and fairness towards the disponee
require that any normal, arm’'s Tength contract should be validated,
unless the disponee was not in good fafth.

In such a case there 1s no question of the disponee receiving a
preference: he gives value equivalent to the value he receives. It
15 obviously different where the contract s not normal or arm's
1en§th ég where a company sells goods at less than their real
vaiue. 196

{194) See too Re Steane's (Bournemouth) Ltd (19501 1 A11 ER 21 {Ch)
at 25A-87 In re Clifton Place Garage Ltd 1970 Ch 477 (CA) at

A492A-C; Re SETmar (P 1 at 534 (10-20); Re.
Omnico LE 1 (NSW) at 389 (40-45); Comiercial

Train Producers Assoctation v Tebacco Sales Ltd 1983
(23] at 8304

{195) An alternative approach would be for the court to validate the
contract to the extent of the other contracting party's
negative {nterest, fe his costs and expenses and the profit he
couid have made elsewhere had he not entered into the
contract, but the complexity of this approach detracts from
any possible attractiveness it may have.

{196} The requirement that the contract be normal and arm's length
is not strictly a separate requirement but an aspect of the
requirement of good faith: 1f the contract was not normal and
arm’'s Tength 1t can be inferred that the disponee either must
have known or should have known that it might not be in the
interests of creditors - see further 533-6 above.
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It is true that the cuntract may not have been in the interests
of the company or 1ts creditors and 1f the other party knew this,
valfdation would nrorfgr;)y be refused on the grounds of the party's
Tack of good faith. But 1f the' other party was unaware that
the contract was not 1in the {nterests of the company or its
creditors should validation sti1l be refused? The answer is, it is
thought, 1n the negative. The wvalidity of pre-presentation
creditors' claims is not subject to any such conditfon, and it is
thought that 1{n doing Justice as between the pre- and
post-presentation creditors, there ie no reason why
post-presentation creditors' claims should beé subject to such a
condition efther.

It is not possible to draw direct assistance from the English,
Australian and Indian cases in regard to the dppropriate criterfa
for the ‘validation of the conclusion of a contract because “the
conclusion of a contract is not a disposition within the meaning of
their counterparts of s 341(2). It s true that in the Wiltshire
case lord Cairni referred to transactions ‘gntered into and
completed' after presentation but he was nevertheless only concerned
with the question of whether or not the discharge by the company of
1ts obligations under the transaction should be validated and it is
doubted whether any inference can be drawn from the judgment as to
whether he would have Tald down the same criteria for the validation

(197) Unless the shareholders' interests would have taken precedence
had an advance applicatfon been made and the disponee knew
this and relied on tt: see 534 above. If the disponee ought to
have known that the contract was not in the interests of
‘creditors the court may similarly be expected to refuse to
protect hin from his own negligence: ibid.

Al
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of the conclusion of the contract had tiis been in issue. In any
event the criterfa taid down by him have been criticised
above.

What is the position i{f the disponee has no choice as to whether
or not the disposition occurs eg if after presentation a company
exercises an option granted to it prior to presentation? The
validity of clafms of other pre-presentation creditors is not
conditional upon the contracts out of which they arise having been
normal and arm's length, and it can, 1t is thought, be argued with
considerable cogency that the clafm arising from  the
pre-presentation grant of an optiun should likewise not be subject
to such a condition. However, it {s doubted whether the courts will
adopt this approach. Unlike the claims of other pre-presentation
creditors, the claim arising out of an option granted before, but
exercised after, presentation requires validation, and 1t is thought
that the courts are unlikely to grant validation of an abnormal or
ron-arm's length contract even if the option was granted prior to
presentation.

{43) Ihe discharge of an abligation

Where the disposition consists of the discharge by the company
of an obifgation owed by 1it, Justice and fairness towards the
disponee require, it is suggested, that validation should he granted
to the extent, if any, the discharge was relied on by the disponee
in discharging an obligation owed by him to the company, or in
undertaking and discharging such an obligation, unless the dispanee

{198) See 545-54 above.

o

B

i
1
]



858.

was not ¥n good faith.“gg) This would apply equally to the
discharge of pre~ and post-presentation debts.

1f, for example, as at presentation a company had utilised ius
full overdraft facility of, say, Bl 000 and after presentation a
deposit of R200 were to be made to the account and were thereafte
to be withdrawn again, Jjustice and fairness fowards the bank
clearly, it 1s thought, require that the deposit should be
validated, and the reason for this is, it is considered, the bank's
retfance on the deposit in allowing the withdrawal. Similarly, if
only R150 were withdrawn again, the deposit would only be validated
to the extent of the R150 because ft would only have been relied on
by the bank to this extent.(zoo) Other examples of dispositions
that would he validated would be the supply of goods te the company
against payment in cash, the advance of monies to the cempahy
against security furnished by the company, the supply of further
goods to the company against payment for eariier supplies, etc.

This, 1% is believed, is esslenﬁa'l'ly what Sachs L had in mind
in In re Clifton Place Garage Ltd"zm) in sayingt

{199) Unless the shareholders' interests would have taken precedence
had an advance application been made and the disponee knew
this and relfed on it: see 534 above. If the disponee ought to
have known that the discharge by the company of the obligation
was not in the {nterests of creditors the court may similarly
I;Efsxpected to refuse to protect him from his own negligence:

{200) Assuming that the view expressed at 490-2 above is correct
that a disposition may be vaiidated in part. If the overdraft
faciiity were RL 280 the deposit would not be validated at all
vider this criterion because the deposit would not have been
retied on hy the bank 1in permitting the withdrawal, but the
view wil} be taken at 560-1 below that it may qualify for
validation for other reasons.

(201} [1970] Ch 477{CA) at 492E. See further 537-600 belaw,
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'If the court acceded fo the liquidator's contentions, the
creditors would have the benefit of the major part of the £4,024
whilst in Justice it should in the first place be allocated to
reimburse so much as possible of the advances of £4,878

mentioned by Harman L.J. - those being agvances which would

never have been obtained wimm

X402 would be dvailable as a counterbalance.
{The underlining has been added} On presentation of a winding-up
petition against the compamy its bank froze its account and its
parent comsany thereupon in effect stepped into the bank's shoes
paying debts due by the company and in turn recefving the company’s
daily takings. The amounts advanced by the parént company totalled
44878 and the takings recefved by {t totalled £4024. No doubt had
the daily takings not been received by it, it would not have made
the advances. In other words, the parent company relied on the
takisgs in making advances and was therefore entitled to validation
11 accordance with the criterion proposed abave.

On ene other mag, the suzgested criterfon is irreconcilable
{202)

with cases such 45 In re Wiltshire Iron Cmﬁgar_w Ex p Pearson.

in that case, as already pointed out, the company entered
fhto a contract of sale after presentation, recefved payment In
advance for the goods sold and thereafter delivered the goods to the
purchaser. It follows that it {s not possidble to say that the
purchaser reifed on the defivery of the goods - it had not yet taken
place - In paying the purchase price: he simply extended credit to
the company for the delivery of the goods and in due course received
delfvery. The court nevertheless validated the delivery. The
difference fn approach between the suggested criterion and the
Hiltshire case 1{es essentially in the fact that the Wiltshire case

(202) (1868) 3 Ch App 443,
{203) See 507-14 above.
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by implication held that the policy of par] passu distribution does
not apply to post-presentation debts, a conclusion which has already
been criticised 45 there would not seem to be any warrant for
the validation of the preferential payment of some post-presentation
creditors’ claims at the expensé of the other creditors simply
tscause the comtract was in the ordinary course of the company's
business and in the 1interests of the greditors. The contracts
entered inty hy the other pesi-presentation creditors who have not
been paid w{ll generaiiy wlyo haye haea entered into in the ordinary
course of business; accordingly, ihsse creditors whbz hive beep pafd
were simply fortunate and this would rot ssew ZSsauits caaton for
validating the preferential payments recef{ved by them {r eadziding
credit to the company they ran the same risk as the other creditors
and should rank parf passu with them,

(111] A serfes of transactions

Although the criterfa suggested fa the preceding 2 sections
should, 1t is considered, ensure Justice and fafrness towirds the
disponee in the case of Jsolated dispositions jt is thought that
they would not always go far enough towards affording the disponee
the protection that Justice snd fairness demand in cases whéra theéve
have been a series of post-presentation transactions. For example,
if the company's overdraft stood at R2 000 on preseditation -a1though
its overdraft facility was RIO 000, and therexfisr deposits and
withdrawals each totailing R8 000 were made to the account with the
result that i cverdraft stili stood at 82 000 at the grant of the
order, the banic would probably not have reifed on any of the
deposits in permitting the withdrawals and would therefore not
qualify for validation 1n accordance with the above criteria. This
would, it {s thought, not be just and fair towards the bank.

(204} 1bid.
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What would be just and fair jn these circumstances? One aryroach
would be to validate all the deposits, subject to the proviso that
where the balance owing at the grant of the order s in fact less
than the balance oWwing at presentation the deposits would not be
validated to this extent. It s doubted, however, whether this would
operate fairly in all cases. If, for example, the overdraft in the
above example had first risen to, say, R4 500 and had thercafter
been reduced again te R2 000, validation of the reduction again from
R4 500 to RZ 000 would prefer the bank over other post-presentation
creditors and over the pre-presentation creditors. It follows, it is
thought, that the fairest solution would be for the court to
validate 85 500 of the deposits Jeaving the bank with a claim of
R4 500 being the highest level to which the overdraft in fact rose
after presention.

{1v) Conclusion

These criteria for validation are not formulated in this way in
any of the cases on s 341{2) and its counterparts elsewhere, but it
1s suggested, with respect, that thay would give rise to more
satisfactory results than the criteria enunciated {n the cases.
True, the suggested criterfa would sometimes result in the
validation of dispositions which are not in the interests of the
creditors ~ this {s inevitable unless the credftors' interests
always take precedence - but this would only be so where the other
party is in good faith and where justice and fairness dictate that
in balancing the interests of the creditors and the other party the
other party’s interests should take precedsnce.

Moreover, the proposed criteria have, 1t is believed, the
fmportant fndirect effect of avoiding as far as possible the danger
of the mere presentation of a winding-up application causing harm to
the company's business. True, no-one who {s aware of the

L B o sl
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presentation is 1ikely to extend new credit to the company (except
against the  furnishing of security) but the harr that this will
cause the company {s inevitable and will occur whatever criteria for
validation are adepted by the courts. The proposed criteria will,
however, minimise the harm by assuring protection to persons who:

- extend new credit to the company against the payment of old
credits

- extend new credit to the company against the furnishing of
security by the company;

- supply goods and services to-the company against payment in cash.

{f} Compassion for the disponee
In Re Selmar (Pty) Ltd(zos) the court validated a disposition
on the ground that not to have done so would have been unduly harsh
on the disponee. After presentation of a petitiol for its
winding-up, the company sold a property, The purchasers, ..iware of
the petitfon, paid a deposit, took occupation and made editensive
improvements to the property. The price paid was fair. Starke d
validated the sale say'lng:(zos)

‘It would seem to me harsh and nequitable {f, without fault or
knowledge on their [the purchasers'] part, they were deprived of
such interest by the operation of an Act which they had no
reason to suppose had any appiication to the transaction.'

it {s doubted, however; whether the mere fact that the avoidance
of a disposition {n accordance with s 341(2) 45 harsh on the
disponee 1s sufficfent reason for the validation of the disposition.
Windings-up are harsh - this {s the risk ome runs in dealing with a

(205) [1978] VR 531.
{206} At 533(40-45).
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company - and the general scheme of the Act is to treat creditors in
a winding-up egqually, irrespective of the degrees of hardship they
are suffering.(ew) Moreover, to alleviate one creditor's position
necessarily entails increasing the prejudice suffered by the other
creditors.

{g) Assimilation to the insolvency law position
In Re Répertoire Opera Co(m” Vaughn Willtams J said:

‘If the transaction 1is one which would be valid under the
protective sections of the Bankruptcy Act, that would be a very
strong reason for fy validating {t here .... The cases on
section 163 ... are an adeption by the Court of the principle of
the proteéctive sectfops 3n bankruptcy. It would bhe very
unfortunate if the principles of administration in bankruptcy
and in th‘e winding up of companies were not as far as possible
the same.

In Re_T W Construction Lta‘®®) the court agreed with the First
sentence but not the second and third sentences, pointing out that
the English counterpart of 5 341{2) confers a discretion on the
court which {s absent from the Bankruptcy Act provisions and
therefore the 2 s{tuations are not comparable.

It {s considered that the conclusion - reached in  the

T W Construction case is equaily applicable to s 341(2). It may well

be that clearly defined impeachment rules such as those contained in
the Insolvency Act are preferable to a broad discretionary provision
such as s 341{2) - this s n fact the view taken betow!210) - put

(207} Cf Herrigel NO v Bon Roads Construction Go (Pty) Ltd & Anor
198 SA A} at AFE.

{208) {1895) 2 Mans 314 at 316 quoted in Re T W Construction Ltd
{19547 1 A11 ER 744 (Ch) at 746F. See mms
Case {1873) 28 LT (Eur Arb) 92 at 94.

(209) Supra at 746G.

{210) See 673-6 below.
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the Companies Act clearly distinguishes between the Insolvency Act
impeachment provisions, which it appiies in the perfod up to’
presentaﬁon,(zu) and s 341(2), which applies thereafter. It
seems clear therefore that the legisiature did not simply intend the
courts to apply the Imsolvency Act {mpeachment provisions in the
exercise of their discretion under s 341(2}. Of course there can be
no objection to the courts' having regard to the Insolvency Act
impeachment provisions as a guide to the exercise of thefr
discretion; but it is suggested that caution is called for in doing
s0. The extent to which pre-insolvency transactions should be
impeachable is a vexed question which has ?wen risé to materfaily
different answers in different countries and it would be
wrong to assume that the answers opted for in our Insolvency Act are
necessarily more Jjust fn all cases than those opted for
elsewhere. |

{211) Section 340,
{212} See 647Ff below,

{213) See too Re J Les'He Engineers Co Ltd [1976] 2 A'l1 ER 85_(Ch)
fand 95€; Re i'ﬂ TrucK_Service % d (1974} 4
A 19 At 22(35-40 . Re 6mn co Ltd ACL! (NSW) at
388(3 }-389(10); In re ATT India Home Relief Insurance Go AIR
1939 S{nd 196 at [95 In Australia 1t has been held - see the
Omnice case - that if a disposition is void both in terms of
The Australian counterpart of s 341(2) and in terms of the
provisions of the Bankruptcy Act as applied to windings-up,
valf{dation under the Australian coupter gart of s 341(2) wil}
not save the disposition from being void under the Bankruptey
Act. In this country, however, this cannot arise because the
Insolvency Act provisions as applied to windings-up onl app]y
to dispositions pade prior to presentation - see ¢ 340 - and
s 341(2) only applies to dispositions thereafter. It would,
however, arise, at least in theory, where a disposition could
be set aside efther at commen Taw - see eg Voet 42.8; Fenhalls
v_Ebrahim & Others 1956(4) SA 74,3(D&CLOT; Mars Insolvency ¥
V19 - or under s 341{2), although it is dIFFicUIt to
concefve of a situation in which a court would wvalidate a
disposition which is {mpeachable at cofimon Taw.
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(h) Company need not positively benefit

It s not essentfal that the disposition should positively
benefit the company:

‘In the Instant case the facts are such that the transaction
under consideration can have no adverse effect on the asset
structure of the company and can in no way prejudice any of the
company's creditors. It was submitted by Mr Magterson,
however,that this Is not anough, and that the power granted by
the section sheuld only be exercised when the Court is satisfied
that to do so wild aperate to the positive benefit of the
company. That séems to me to put much too narrow a construction
on the provision. Where there 1s n¢ lack of good fafth, and
where considerations of fairness (which include considerations
of any adverse effects on the company’s creditors) support the
retief sought, I see no reason why it should be a further and
separate requirement that the desired relief must in addition
positively operate to the benefit of the company' :

{per Beck JA in Commercial Grain_Producers Association v Tobacco
Sales ttd i

(1) company should not be enriched

It s no part of the policy of s 341(2) that the company should
be enriched at the expense of the disponee, the object of the
section being to prevent the dissipation of the company's assets,
not to improve the company’s position at the expense of othars:

'If even bona fide transaction for a consideration would not be
protected then the Company, oniy by the fact that the process of
winding up has started, would benefit dtseif by unjust
enrichment

{214) 1983(1} SA 826 (IS) at 831B-C. This case related to a transfer
of shares 1n the company against which a winding~up
application hdad been presented - such a transfer also requires
the sanction of the court under s 341{1) and its Zimbabwean
cou;\};erﬁrt - but!“the grgncﬂge 1s, 1t 1s considered, egual]y
applicable to a disposition by the compuny. Cf too Re Gray's
Inn Construction Co Ltd [19801 L A11 ER 814(CA) at 820B-c.
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{knanna v Ghosh(218)),

{3) Decisfon taken as a matter of urgency

If a decisfon to enter into a transaction which is believed %o
be in the interests of the creditors has to be taken as a matter of
urgency, the court {s less 1ikely to decline to validate the
transaction on the ground that the belief proves to be
incorrect.

{k) Pressure by the disponee

1f the disponea applies pressure to the company and the company
succumbs and makes the required disposftion, fs this a factor in
favour of, or adverse to, validation? Several sftuations must be
distinguished.

(1) Threat of cancellation

If & creditor is 1n 2 position to cancel a valuable contract and
thréatens to do so unless he is paid, the court may obviously be
expected to validate the payient in an advance application:

'In Re A I Leyy Holdings Ltd ([1963] 2 A11 ER 556, {19641 Ch 19)
the “colrt validated a sale of a lease which was Ifable to
forfeiture in the event of the teriant company being wound up,

and also validated, as part of the transaction, payment out of
the proceeds of sale of arrears of rent which had accrued beforg

(215) 1976 MhtJ 150 (Bombay) at 154. See too In re C1{fton Place
Garage Ltd [1970] Ch 477 (CA) at 487H, 4910 and 492E.

d supra at 493A-F; Re
-‘0(2‘332311). -

(216} See eg In_re Clifton Place P i
mrica Ltd (19767 1 ACLR3E™ v
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the presentation of the petition for the compulsory liguidation
of the company. If that case was rightly decided, as I trust
that it was, the court can in appropriate circumstances validate
payment in full of an unsecured pre-liquidation debt which
constitutes a necessary part of a transaction which as a whole
is beneficial to the general body of unsecured creditors'

(per Buckley LJ 1n Re Gray's Inn Construction Co Ltd‘zu)).

If application for validation 1s made gx post facto the positfon
is more difffcult. The danger of cancellation has passed and the
court may therefore be reluctant to validate the preferential
payment to the creditor. Against this, however, it must be bornpe in
mind that a creditor’s right of cancellation may have been an
{mportant right enjoyed by him for the protection of his {nterests,
and to apply s 341{2) fn such a way a5 to retrospectively deprive
him of this protection may operate harshly on the creditor.

If, for example, there is a lapse of some months between the
date of presentation of the winding-up application and the date of
grant of the winding-up order and the company continues to pay fts
rent during this period {t would be harsh on the landlord if the
court were to refuse validation of the payments. It is doubted,
however; whether a general vdale can be deduced from this that
whenever a disposition is made “mder threat of cancellation the
disposition will be validated. Touz reason why the rent payments
should be validated is, 1t is suggested, that the landlord continued
to perform his obligations under the lease on the strength of the
vent payments. Had the payments not been made he would have
cancelled the Tease and re-let the premises. In a sense, therefore,
he reljed on the payments in not dofng so, and justice and fafrness
accordingly require that he should not be prejudiced by the payments

(217) [1980] 1 A11 £R 814 (CA) at 82ld-e.
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being avoided.(nm Similar considerations apply to payments under
other contracts where the other contracting party's obligations are
continuing ones eg employment contracts, hire-purchase agreements,
building contracts, etc.

The position is, however, different where the ather centracting
party's obligations are not of a continuing nature. For example, {f
a supplter  sold and delivered goods to the company prior. to
presentation and after presentation the company paid the purchase
price under threat of cancellation of the sale, validation would, it
§s thoughi; - not be appropriate. There was no .relfance by the
supplier on the payment in performing his otligations under the
sale, and the only effect of validation of the payment wouid he to
confer a preference on the supplier.

Where arrears have already accumulated under & continuffig
contract prior te presentatfon should paykent of the arrears e
yalidated? The-answer is, it is thought, that validation shouid
generally not be granted, save to the extent, {f any, the payee may
have acted to 15 prejudice in reiiance upon the payment. E

This last -westifon arose fn In re Réperfoire Opera CO_(ZIQ)
The company had the right to represent an opera against payment of a

royalty and after presentation paid certaln arrear royalties to
avoid canceliation of the contract. Th@re appears to have been no
evidence that the grantor of the right of representation acted to
its prejudice in any way in relfance uaon the payment. The court
refused to validate the payment byt added a rider that the
liquidator had to undertake to pay t¢ ize grantor any money - in

(218) Cf 85780 above.
(219) (1895) 2 Mans 314.
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effect any profit - he might receive under *he contract up to the
amount ordered to be repaid by reason of the non-validation.

The valfdity of the ider attached by the court to its order
may, however, be yuestioned. If tha court's approach 1s correct it
would follow, it s thought, that whenever a creditor has recefved
payment after presentation he woula be entitled to validation up to
>the amount of any profit made by the Yiquidator arising out of the
transaction. Such an approach would not, it is belfeved, be sound.

(11} Threat of refusal tg enter jnto Further transactions

If a creditor is only wi1ling to enter into further transsctions
essential for the continued conduct of the company's business on
condftion that a preferential payment is made to him on account of
his existing claim, the court may be expected to validate the
payment {n an advance application provided that the transaction as a
whote is beneficial to creditors:

‘If .., it were in the fntereste of the creditors generally that
the company's business should be carried on and this could enly
be achieved by paying for goods already supplied to the company
when the petition {s presented but not yet paid for, the court
might think it in the exercise of jts discreétjon to validate
payment for those goods®

{per Buckley LJ {n'Re Gray's Inn Construction Lo Ltd(zzo)).

Where application for validation is made ex post facte a ditemma
similar to that dealt with in the preceding section arises. The
danger of the creditor's refusing to enter into further transactions
and thus paralysing the company's business has passed and the court

(220) 19807 L A1l ER 814 (CA) at 820e. Cf, too, Re Falkiner Chains
{Pty) Ltd (1981} 6 ACLR 94 {Q1d) at 95-6. —

i i Tt
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may therefore well be veluctant to validate the preferential payment
to the creditor. Against this, however, it must be borne in mind
that the creditor was only witling to enter into the new
transactions on condition that the payment was wmade, and it is
arquable that to apply s 341(2) in such a way that he {s held bound
to the new transactions while the condition on which he relied in
entering into them s avoidad would be harsh on him. Tifs dilemma
has arisen in a number of cases.

In In_re The Civil_Service and General Stare Ltd‘zz” a
supplier had insisted on part payment of its existing claim in
addition to payment 1n cash for new goods supplied, before agreeing
to supply further goods. In an ex post facto application the court
validated the payment for the new goods, but refused to validate the
payment ipn reductfon of the existing clafm despite the fact that a
refusal to supply would have greatly injured the company. In
refusing validation of the part payment of the existing claim;
Chitty J sald ° that to have granted validation would have been:

'to act in the very teeth of the Act of Parliamenﬁ, the object
of which is that creditors should be paid pari yassu.'

In Qfffcfal Lf?uidators Gorakhpur Electric Supply Co itd v
Siemens (India) Ltd Siemens was owed a debt by the company at
presentation and thereafter the company pald the debt. It was
argued, in an gx post facto applicatfon, that the payment should be
validated because Siemens was the supplior of spare parts essential
to the company's business. Siemens did not yn fact supply any
further parts. In refusing validation the court said:

{221) (1888) 57 LJ Ch 119.
(222) At 120,

{223} AIR 1940 Al)ahabad 514,
(224} At 516,
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'It seems to me that this argument, if analysed, is based on an
alleged principle that any creditor who can bring pressure to
bear” on a company should have preference over a creditor who
cannot. This {s a principle which I consider no Court could
accept.'

On the other hand, in Albion Reid (SA) (Pty} Ltd v _Baron
Holdings (Pty} Ltd?28) the court appears to have come to the
opposite conclusion. The only supplier of concrete refused to supply
further concrete to a contractor in the middle of a contract unless
security vere furnished for both the existing indebtedness and the
future indebtedness. The company duly furnished the security. This
all occurrad prior to presentation, but after presentation the
company. requested the supplier to agree to the substitution of a
new; lesseér, security. The supplier agreed and the issue before the
court was whether the new security should be validated. The court
held that it was entitled to have regard tv the circumstances
surrounding the furnishing not only of the new security but also of
the old security, and in regard t& the old security the court
he'ld:(zea)

“... when the defendant executed the mortgage ... it was looking
down the barrel of a rifle held by the plaintiff .... But even
so I am not satisfied that the plaintiff was making an
unconscionable use of iis economic power .... The Plaintiff was
providing a substantial and valuable u1d ro_quo, without which
the project must have ground to a ha B am not satisfied
therefore that there was anything unfair in the plaintiff's
actions...

Although it does not necessarily fullow that the court's conclusion
would have been the same 1f presentation had occurred before the
first security was furnished, it does appear from the court's
reasoning that its decision would have been similar.

{225} (1973} 7 SASK 564.
{226) At 568-9.




572,

Which approach are the courts of this country Iikely to adopt in
relation to s 341(2)? The answer is, ft is suggested, that they are
11keély to favour the approach in the Civil Service case. True, this
will have the effect that such a disposition will be validated if
application is made in advance for validation but not if application
s made ex post facto} however, the only reason why validation will
be granted is an advapce applicatior is that the court has no option
but to allow the creditor to use his economic pawer to force a
preferential payment to himself. In an ex post facto application, on
the other hand, the court has the power to avold this happening and
to ensure that creditors benefit pari passu, and it is thought that
the courts will do so.

The Albion Reid case was, it is suggested, correctly decided but
for the wrong reasons. The court should not, with respect, have had
regard to the circumstances surrounding the furnishing of the old
security. 227) Had this security not been . replaced it would not
have been subject to such scrutiny and it is considered that it was
not appropriate for the court to subject it to scrutiny simply
because it was replaced. The correct approach would have been for
the court to have acc¢epted the validity of the old security and to
have validated the new security on the ground that the supplier
relied on the new security in releasing the old secur'lty‘(zzs)
That validation was called for on the facts seems clear, but having
erroneously held that it should scrutinise the first mortgage the
court was compelled to find a reason for holding that the Ffirst
mortgage also warranted validation despite the fact that it
obviously preferred the mortgagee. The court's reasoning therefore
seems forced and, with respect, fails to convince.

(227) See further 575-6 below.
(228) CFf 557-60 above.
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Does 1t wmake a difference if 1t turns out that the benefit
flowing to the general body of creditors from the preference exceeds
the prejudice flowing therefrom? Could this be the essentiial
difference between the Civil Service and Gorakhpur cases - in both
of which it seems clear that the creditors did not benefit overall -
and the Albion Reid case in which it may well be that the cveditors
did benefit overall although there s no statement to this effect in
the judgment?

Clearly, if the creditors do not benefit overall as a result of
the preference the court is unlikely to validate it; however, the
position is less clear where they do in fact benefit. Nevertheless,
it 1s thought that even where the creditors do benmefit validation of
the preference should be vefused. The preferred creditor used his
economic power to force a preference in his favour and such an
action should not 1ightly be validated. Moreover, even if the
preference 1is not validated the creditor concerned will still
benefit from the fact that he assisted the company in that the
dividend he, as a creditor, will recefve will be greater than it
would have been had he not assisted thu company, and this increased
dividend is, 1t is suggested, all that he is in Justice and fairness
entitled to.

{111} Threat of Jegal action

A disposition made under the threat of legal action by the
créditor 1s not, it 1s considered, either more or less likely to be
validated than a similar disposition not made under such a
threat.(zzg) Even where the disposition is made to gain time to

(229} See eg Re J Les!ie Engineers Co Lud [1976] 2 A11 ER 85 (Ch) at
88e and 95b-c.
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sell the company's business as a going concern or for any other
beneficial purpose, this will not, it is thought, be regarded by the
court as a factor favouring validation of the payment:

‘And it may be in the general interests of all the creditors
that time should be given, but that is not necessarily a reason
why a particular creditor should receive a special benefit to do
what 1§ in the interests of all creditors to do, {including
himself’

{per Marten C3 in Tulsidas v __Industrial Bank of Western
'I_Mi_a_(zso)). 1f a creditor presses for payment of his debt while a
winding-up application s pending against the - company, the
appropriate action is for the company to apply under s 354(1) for a
stay of the proceedings.(zal)

(1) No objection from interested partre

In Re Omnfco Ltd‘zaz) the court haw wid te the fact that
none of the ‘interested parties raised any objection to the
transaction.

{m) Past consideration not sufficient

In" Herrigel MO v _Bon Roads Construction Co (Pty) Ltd &
Anor(2“3 Lichtenberg d said:

‘I do not think that the mere fact that the payment which was
made by the company in liquidation ... was made n respect of

{230) AIR 1931 Bombay 2 at 15.

{231) But see In re International Life Assurance Soc1e;t% Gibbs_and
Hest's Case (18 £q at dealt with at 542-3 above.

{232) (1976) 1 ACLR 381 (NSW) at 391{5-10).

{233) 1980 (4) SA 669 (SWA) at 678H.
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some past transaction from which the company 1{quidated may have
derfved some benefit, is sufficient to Justify the axercise of
the Court's discretion in favour of the recipien\‘{ gﬁ)the payment
expressly declared to be void by the subsection.' 2

Clearly this must be so; the obJect of the section fs to ensure
that creditors rank pari passu and all, or at Teast most, of the
creditors will have given value in acquiring their claims.

{n) Practical interpretation

_ In Kextile Holdings (Pty) Ltd v Widdows; Re Brush Fabrics (Pty)
Ltd (257 4ne court satd in relation to the Australian counterpar
of s 3¢1(2):

‘... 2 practical interpretation of s. 227 should be made so that
the section will operate in a commercial way.'

{0} Preceding circumstances

The court is not 1imited to a consideration of the immediate
circumstances surrounding the dispesition in question but may in
addition have vregard to the circumstances giving rise to the
disposition. An extreme exampie of this 1s to be found in Albion
Retd [sA) (Pty) Ltd v Baron Holdings (Pty) Ltd.(2®) The nolder of
a mortgage bond passed by the company agreed, without being aware
that a winding-up petitfon had been presented against the company,
to the cancellation of the bond and the registration of a new bond
in lieu thereof and the court held that it was entitled to have
regard to the circumstances in which the first bond was registered

{234) Seegg;sn Re J Leslie Engineers Co_Ltd [1976] 2 A13 ER 85 (Ch}
at .

{235) [1974] VR 689 at 696(10).
(236) (1973) 7 SASR 564.
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despite the fact that such registratfon took place prior to the
presentation of the winding-up petition. In the event the court
validated the registration of the new bond, but had it refused to do
s0 on the ground of some objectionable circumstance refating to the
registration of the old bond this would, it is suggested, have been
to take the scope of the court's discretion too far.

{p) Dilatory tactics on the part of the company

The fact that the company employed dilatery tactics preventing
the disponge's obtaining and executing judgment until ~after
presentation will not avail the dfsponee. Z

{q) Acceptance by dispanee of reduced payment in settlement

The fact that the disponee accepted payment of part of his claim
in settiement of the whole clafm and that the company therefore
benefited to the extent of the reduction in the claim will pot avail
the disponee 1f he was nevertheless paid more than the dividend he
would have received on his full ciam.(zm)

{r) Disponee was the applicant for winding-up

The fact that the disponee was the applicant for winding-up has
been held to be a factor adverse to validation. Thus In In we

Liverpool Civi) Service Association Ex p Greenwood(zsg) the

petitioning creditor agreed in considevation of a part payment on
account of 1ts claim and an undertaking tc pay the balance by a

(237) 0fficial L1?u1dators Gopak hpur _Electric Su?]g]! Co Ltd v
emens [india) Lt ATlahaba; at B

(238) Ibid.

{239) (1874) 9 Ch App 511 at 512-13. See too Tulsidas v Industrial
Bank of Western India AIR 1931 Bombay 2 af 9-10, 14, 20 and 21.

[ TR T e
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certain date to postpone the winding-up petition but when the
balance was not paid proceeded with the petitfon. The court refused
to validate the part payment saying @

'...the question is, whether the very creditor who has
prosecuted the petition should be allowed to retain money which
he has obtafned by means of the petition, when the result of the
petition is that the assets of the company are to be divided
equally amongst fts creditors.

‘... the creditor nsists on the Court making a winding-up order
on the ground that at the time when he presented his petition
the company was unable to pay tts debts, and therefore ought to
be wound up, and that the astets ought to be divided amongst the
creditors. It appears to me that a creditor of this kind avers
that he s willing to coms in and take an equal share with all
the other creditors, and that he should not be allowed to take
advantage of the Act, and get payment on the ground that the
company is unable to pay its debis, and at the same time receive
a greater proportion than the other creditors. In all
bankruptcies and winding-up proceedings a creditor who
successfully avails himself of those proceedings cannot be
allowed to receive more than his share of the assets, and must
come 1n egually with all the other creditors.’

With respect, however, it is doubted whether it made any difference
that the disponee was the petftioning crediter. The payment
constituted the preferential discharge of portion of the creditor's
clafm and would therefore not fave qualified for validation even if
the creditor had not been the petitioning creditor, 2

{s) Conclusions

What conclusions can be drawn from the aforegoing? No general
tests of unfversal application can, it is believed, be formulated.
Nevertheless, it {s considered that it {s possible to formulate
genera) guidelines which will apply in most situstions.

(240) See 497-514 and 557-60 above.

LU . B
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{1} Advance applications

The following criteria for validation are suggested in regard to
advance applications:

{A) If the proposed disposition {s in the interests both of the
creditors and of the shareholders it will be validated;

{8) If the proposed disposition {s in the interests of the
shareholders but not of the creditors the conflicting interests
of the shareholders and creditors must be weighed up as foTlows:

- The greater the prospects of success in the winding-up
appticatfon the greater the weight that should be attached
to the creditors' interests; conversgly, the less the
prospects of succéss the greater the weight that should be
attached to the shareholders’ interests;

- If there is no clear indication as to the prospects of
success in the winding-up application, the court should
rather err 1n favour of the shareholders;

- The extent of the potential prejudice to the shareholders
if validation is not granted should be weighed up agatnst
the extent of the potential prejudice to the creditors if
it {s granted;

{C)} The interests of other persons such as the company's employees
or even the community at large may carry some weight;

{D) The interests of the disponee are {rrelevant;

{E) If validation s appropriate in accordance with the aforegoing
criteria, it does not matter that the disposition may not be in
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the ordfnary course of business ar may prefer one creditor over
the others;

(F) The creditors' interests are primarily that the company's assets
should not be dissipated and that certain creditors should not

be preferred over others;

¢

2

The shareholders' 1interests are primarily that the company's
business should not be paralysed or hamed by the mere fact that
a winding-up application has been presented;

=

(K} In an application for the validation of the continued conduct of
the company's business the court may be expected to lay down
conditions to minimise the potential prejudice to the company's
creditors and to endeavour to ensure that the business is only
continued as long as there fs no material change in the balance
between the finterests of the shareholders and creditors. For

example, the court may stipulate for safeguards to ensure that:

- Only transactions fn the ordinary course of the company's
business are entered into;

- Praferential payments are not made to some creditors and
not others except 1n circumstances in which the payments
would have qualified for validation in accordance with the
criteria set out above;

- The business is only continued if, and for as long as, tha
assumptions on which the court's order was based prove to
be correct.

The court may well require that the observance of apy conditions
it Jays down be monitored by an {independent persen such as a
chartered accountant.
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(i) Ex post facto applications

The follawing criteria for validation are suggested fn regard to
ex post facto applications:

{A) If validation is in the interests of the creditors the court
will grant a validation order; however, the fact that a
transaction as a whole may have been in the inierests of the
creditors does not necessarily entail that validation of the
discharge by the company of its obligations under the
transaction will be in the interests of the creditors eg the
purchase of stock needed to continue the company's business may
have been in the interests of the creditors whereas the payment
of certain suppliers but not others would not be;

(

=

If validation is not in the 1interests of creditors, vatidation
should nevertheless be granted in the following circumstances:

(01), If the disposition consisted of the conciusion of a normal,
arm's length contract the contract should be validated
unless the disponee knew, or ought to have known, at the
time of the conclusfon of the contract that the contract
was not in the interests of the creditors, except that if
the shareholders' interests would have taken precedence had
application for validation been made in advance, and the
disponee knew this and relied on it, valjdation should not
be refused on the ground that he knew that the contract
was not in the fnterests of creditors;

{02) If the disposition consisted of the discharge of an
obligation by the company the discharge shoutd he validated
if, and to the extent, the disponee relfed on the discharge
by the company of the *“ligation in himself discharging an
oblfgation owed by him to the company, or in undertaking
and discharging such an obligation, unless the disponee
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knew or ought . have known at the time of relying on the
discharge by tic company of the obligation that the
discharge by the tompany of the obligation and his reliance
thereon was not in the interests of creditors, except that
if the shareholders’ {nterests would have taken precedence
had appiication for validation been made in advance, and
the disponee knew this and relied on it, validation should
not be refused on the ground that he knew that the
discharge by the company of jts obligation and his relfance
thereon was not in the interests of creditors;

Where a serfes of transactions occurs after presentation
validation should not be refused ff this would result in
the disponee's claim exceeding the highest amount {t rose
to after presentation, even {f the disponee did not
specifically rely on the discharge of earlfer debts in
granting new credit, eg 1f at presentation a company had
utilised RZ 000 of 1ts overdraft facility of RLO 000 and
the overdraft thereafter vrese o RS 500 before being
reduced to R2 000 again as a result of varfous deposits and
withdrawals totalling R8 000 4in each case, deposits
totalTing R5 500 should be validated so that the bank is
teft with a claim of R4 500 in the winding-up. The
remaining deposits totalling RZ §00 should not be valfdated
as this would prefer the bank over other post-presentation
creditors and over pre-presentation creditars;

If the disposition consisted of the discharge by the
company of fts obligations under a continuing contract such
as a lease and but for the discharge by the company of its
oblfgations the other party wouid have cancelled the
contract, the discharge by the company of 1ts obligations
should be validated because the othey party relied on such
discharge in continuing to discharge his own obligations
under the contract;
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(a5) If the disponee's motive in entering into a contract was to
benefit the creditors or the company this may influence the
court to validate both the contract and the discharge by
the company of its obligations under the contract even if
the contract or discharge would not otherwise qualify for
validation, especially if the disponee ran the risk of
personal loss. For example, if a director of the company
lent it money because he believed that the loan might
enable 1t to trade out of its difficulties and that at
worst the loan would enable the business to be continued
and in due course to be sold as a going concern to the
benefit of all concerned, the court would be likely to
validate both the contract of loan and such repayments as
might have been made on account of the loan. The fact that
the contract does not achieve its object {s not a bar to
validation but may result in less we{ght being attached to
the disponee's motives. If the disponee's belief that he
was acting in the interests of the creditors or the company
was unreasonable, the court s 11kely to attach still less
weight to the disponee's motives;

(C) If a decisfon had to be taken urgently the court is less likely
to find that the disponee should have knuwn that it would not be
1in the ‘interests of ¢reditors.

{7} Yalidation of the continued gperatioq of a bank account

There are a number of reported cases in other countries under
their counterparts of s 341(2) on the validation of the continued
operation of a bank account and these cases will be examined first
before tests of general application to the validation of the
continued operation of the company's bank account are suggested.
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The most important of these cases is the Gray's Inn case which
mist, it is considered, be taken as having overruled to a greater or
lessor extent many of the earlier cases on validation. This case
will therefore be dealt with first and the other cases will be dealt
with thereafte: in chronslogical order.

{a) Re Gray's Inn Construction Go Ltd

The facts in Re Gray's Inn Construction Co Ltd! Y were as
follows. The bank had granted the company an overdraft facility of
£5 000 and on presentation of the winding-up petition against the
compaty the overdraft in fact. slightly exceeded this amount
stunding at £5 322. Throughout the period between presentation and
the grant of the winding-up order deposits were made to, ‘and
withdrawals were made from, the account. On the grant of the
winding-up order the overdraft stood at £4 464 made up as follows:

£ 5.322 - Gverdraft at presentation
24.129 - Yithdrawals between presentation and the order
326 - Interest and bank charges
29 777
25 313 = Deposits between presentation and the order
4-464

Between presentation and the order the account was at all times in
overdraft, the balance owing fluctuating between about £3 600 and
about £7 000. .

At first the bank was unaware of the presentation of the

petition and during the period between presentation and the date the
bark became aware of the presentation £Z 670 was deposited to the

(241) (19801 1 A11 ER 814(CA).
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The most important of these cases is the Gray's Inn case which
mst, 1t is considered, be taken as having overruled to a greater or
lesser extent many of the earlier cases on validation. This case
will therefore be dealt with first and the other cases will be dealt
with thereafter in chronological order.

{a) Re Gray's Inn Construction Co Ltd

The facts in Re Gray's Inn Construction Co Legl 24
follows. The bank had granted the company an overdraft facility of-
£6°000 and on presentation of the winding-up petition against the
company the overdraft in fact slightly exceeded this ampunt,
standing at £5 322. Throughout the period between presentation .and
the grant of the winding-up order deposits were made to, and
withdrawdls were made from, the account. On the grant of the
winding-up ‘order the overdraft stood at £4 464 made up as follows:

were as

£ 5322 - Overdraft at presentation
24.129 - Withdrawals between presentation and the order
326 - Interest and bank charges
29 777
25 313 - Deposits between presentation and the order
4 464

Between presentation and the order the account was at all times in
overdraft, the balance owing fluctuating between about £3 600 and
about £7 000, )

At first the bank was unaware of the presentation of the
petition and during the period between presentation and the date the
bank became aware of the presentation £2 670 was deposited to the

(241) {1980] 1 A1l ER 814(CA).
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account. The withdrawals during the same period exceeded this
amount. When the bank became aware of the presentation of the
petition it agreed to the continued operation of the account on
being satisfied that the continued conduct by the company of fits
business would be fa the interests of the creditors in that the
cempany was in a position to trade at a profit, and on condition
that cheques‘zaz) were only drawn in the ordinary course of
business. The bank's beljef that the company would be able to trade
at a profit was reasonable but it did not Ynstitute any safeguards
to ensure that the company only continued to operate {its bank
accotnt as tong as it did in fact make a profit, and in the event
the company made a loss of £ 5 000. The bank also did not institute
any safequards to ensure that préferential payments were not made to
some pre-presentation - creditors at the expense of dtner
pre-presentation creditors, and £4 824 was in fact paid to certain
pre-presentation creditors.

The Tiquidator initially claimed £25 313 being the total of alt
the credits to the account, or alternatively £24 129 plus £326 being

the total of al) the debits to the account, but at the hearing he.

limited his claim to the amount of the trading loss ie £5 000. The
court upheld the liquidator's claim as so reduced - the court
described(z“) the liquidator as being 'moderate in his demands' -
tut at the same time indirectly validated, by a process of reasoning
described below, the reduction in the bank's claim arising from the

{242) The view has already been taken - see 1S1ff above - that

s 341(2) of our Act only applies to payment instructions other
than cheques in view of the provisions ot s 73(¢) of the Bills
of Exchange Act.

(243) Buckley LW refers to them as ‘pre-liquidation creditors' but
it 1s clear that he uses this expression in the sense of
pre-presentation creditors - see eg at 821b.

(284) At 825g.

e - i 15




585.

fact that the deppsits to the account exceeded the withdrawals by
£1 184 (£25 313 less £24 129); 1in other words, the net effect of the
court's order was that the bamk was £3 816 (£5 000 less £1 184)
worse off than it would have been had the account been frozen on
presentation. The process of reasoning by which the court arrived at
this conclusien is complex and is analysed in what follows.

The court held(z‘w’ all deposits to the account and all
payménts out of the account to third parties to be void dispositions
under the Engtish counterpart of s 341(2) and that the bank was
therefore vulnerable to an order to reimburse both the £25 313 and
the. £24 125 to the 'Hqu{dator-(us) Insofar as deposits are
concerned this is clearly cov*y*ect,(247 but insofar as withdrawals
are concerned the view has already been taken(z‘m) that payments
to the company are not dispesitions by the company of its property
and ‘are therefore unaffected by s 341{2) and its counterparts
elsewhere, and that payments to third parties must be analysed into
2 payments: a payment by the bank te the company which jis not such a
disposition and a payment by the company to the third party which is
such a disposition but which is recoverable from the third party,
not the bank.

In desling with the question of validation the court he1d(249)
that {f a bank 1s requested by a company to continue to allow the

{245) At 818e-§:
{246} The court rejected the argument that regard should only be had
the net excess in the deposits over the withdrawals,
hold{ng that each transaction had to be looked at separately
{at 818j).
{247) See 423-4 above.
(248) See 375-91 above.

(249) At 820c and 819¢c-d.
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company to operate fts bank account after presentation the bank must
weigh up the 1ikely bemefits and dangers of the company continuing
in business against the benefits and Tosses which may be the
consequence of an immediate cessation of business, with a view to
determining whether the risks of allowing the company te continue in
business are worth teking 1n the interests of the cempan.v(zso) and
its creditors. Moreover, {f 1t does appear to be {n the interests of
the company and its creditors that the company should continue fn
business the bank must Institute safeguards(zsﬂ to-ensure that:

- cheques are only drawn fn the ordinary course of the
company's business;(zsz)

(250) 1t fs not clear whether or not the court had in mind the
shareholders in referring to the 'compary' and what f{ts
sttitude would have heea hzd the interests of the sharehalders

and creditors been Tn conflict - see further 517-23 above.

(251) The court recognised {at 822b) that foolproof safeguards are
not practicable:

'8 bank cannot, of course, spend all or even a great deal
of its time in conducting a day-to-day surveillance of a
customer's business, and the court.... nust do its best to
make a realistic assessment of the risk invoived of any
system of safeguards falling short of fafling safe.’

(252) The court apparently considered that appropriate personal
assurances from the directors would be a sufficient safeguard:

‘[The bamk]l can regquire personal assurances from the
directors of the company that no payments out of the new
account will be wade fn discharge of pre-liquidation debts
and that all payments out of the new account shall be in
respect of liabilities incurred in the ordinary course of
business subsequent to the presentation of the petition®
{at 822g).

The bank would no doubt need to have reasonable grounds for
relying on the integrity and competence of the directors - cf
the judgment of the court a quo quoted at 823h.
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preferential payments are not made to some pre-presentation
creditors at the expense of the others; 253

the company only continues to trade as long as -such
continued trading in fact proves to be in the {nterests of
the company and its creditors. 254

Is 1t justified to place this onus on the bank? The requirement
of good faith has been considered above(zss) and the conclusion
reached there was that if the disponee knew or ought to have known
that the proposed dealingz would not be 1in the interests of the
creditors, validatfon would clearly be {nappropriate (unless the
shareholders' {nterests would have taken precedence had application
been made in advance for validation and he knew this and relied on
it); however, it {is another matter to place an onus on the pwrson
proposing to have the dealings with the company to investigate
whether the proposed dealings will be in the {Interests of the
creditors and, wharé there will be a series of dealings, to monitor
that the dealings in fact prove to be in the interests of the
creditors.

To {mpose such an onus on a bank or other person proposing to
have dealings with the company is, with respect, to go too far
towards protecting the credftors at the expense of the disponee.
Moreover, the f{mposition of such an onus s Tikely to be

{253} See the previous note. See also at 823d.

(254) The court did not suggest what precautions it would have
régarded as adequate for this purpose - see at 822g and B25f,

{255) See 526-45 above.
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counterproductive. Few persons may be expected to be willing to have
dealings with a company if they are expected to accept such an
onus,(257 with the result that the company may be forced to apply
for advance validation. The disadvantages of forcing a company to
bring an advance application have already been dealt with
above(zss) and nead not be repeated here.

It is also significant that in no previous case had any such
onus ‘been imposed on a bank or any other person. In In re Clifton
Place Barage Ltd, (269 for example, the company's parent company
in effect acted as its banker but in validating all transactions on
the account “etween the companfes the Court of Appeal did not
investigate whether the payments made by the parent company did not
perhaps constitute preferential payments to certain creditors at the
expense of others. 260

The court was satisfied that the weighing-up exercise referred
to ‘above had in fact been carried out and that the bank had
reasonably concluded that it was in the interests of the company and
its creditors to continue in business. The court was alse satisfied

{257) F R Ryder Payment of cheques after presentation of petition
to wind up' 1980 JBL 189; E Ovey 'Bank in quandary {if it
1earns of ‘petitionTagainst company clfert’ (1980) 1 Company
Lawyer 147,

{258) See 550 above.
(259) [19703 Ch 477 (CA) ~ see further 597-500 below.

(260) Cf too Re Steane's (Bournemouth) Ltd [1950] 1 A1Y ER 21(Ch) at
24G - 25B; Re KVE Hopes (P LTd (1 979) ACLR 47 (NSW)};
Falkiner Ehaims ACLR 94 {Q1d}. The 1ast"?
Tases were advance applications for the validation of the
continued conduct by the company of 1ts business but the court
did not lay down any condftions such as those required in the

Gray's Inn case.
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that the bank had instituted the first safeguard mentioned above,
namely that cheques were only drawn in the ordinary course of the
company's business. No attempt had, however, been made to institute
the other 2 safeguards.

As the bank had failed to institute safeguards to ensure that
preferential payments were not made to some pre-presentation
creditors at the expense of the others the court held that
the bank was vulnerable to a refusal to validate the payments
totalling £4 824 in fact made to pre-presentatfon creditars, at
least to the extent the payments made exceeded the dividends the
creditors would In any event have received. Despite this the court
validated 62 the payments totalling £4 824 vis-d-vis the bank,
saying that primarily the payments should be recovered from the
payees.

Turning to the trading loss, the court he]d(%” that inasmuch
as the bank had failed to institute any safeguards to ensure that

{261} At 823d-e.
(262) At 823e~f and 826a.

{263) But cf Re J teslie Engineers Co Ltd [1976] 2 A11 ER 85(Ch) at
95h-§ iR which 0 iver?] said:

‘... 1 cannot think that the existence of an alternative
remedy against somebody eise can be a good reason for
validating a transaction.'

Presumably, {f the Tiquidator had tried unsuccessfuly to
recover the payments from the payees the court would have
orderad the bank to make payment. The question of whether it
is competent for the court to validate a disposition vis-d-vis
only orne of 2 parties 1{able to reimburse the disposition has
beeén considered at 492 above and the view taken was that {t is
not competent for the court to do so.

(264) At 825f.
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the company only continued to trade as Iong as it did so at a profit
the bank should bear the loss and the court accordingly refused to
validate £5 000 of the deposits to the at:t:oum:.(z65

The court also distinguished the deposits made to the account
between presentation and the date on which the bank became aware of
the presentation from the deposits made thereafter. The deposits
before the bank became aware of the presentatfon totalled £2 670 and
the court validated them, apparently on the sole ground that the
bank was unaware of the presentation at the time they were
made.‘zsm It 1s. difficuit, however, to accept that absence of
kriowledge of the presentation is a valid reasen far validating the
preferentfal discharge of one pre-presentation creditor's clajm at
the expense of the other pre-presentation creditors. If a company
makes a number of preferential payments to pre-presentatfon

{265) It may be noted that the court a quo had held (at 824j):

‘In my Judgnent the circumstances of this company were such
that harm would have resulted 1f the company had ceased to
trade on [presentation or on the date on which the bank
became aware of the presentatfon] .... It {s not certain
that any greater harm resulted from the decisfon to
continue fn business than the harm which would have been
suffered 1f the company had ceased to carry on business.’

The Court of Appeal apparently accepted this finding (at 826b)
and there was therefore no evidence that the creditors
suffered any Joss as a result of the bank's actions. Why,
then, the Court of Appeal considered that the bank should make
good the t-~ading loss 1s unclear, unless the court considered
that the bart bore, and had failed to discharge, the onus of
showing that the loss that would have resulted from the
impediate cessatfon of business would have equalled or
exceeded the trading loss. There fs, however, no mentian of
this question having been decided on onus. Cf In re Clifton
Place Garage Ltd [1970] Ch 477{CA) especially at -G.

(266) At 822§ ~ 823a.

wow e
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creditors, why should those creditors who were unaware of the
presentation be entitled to retain their payments while the others
must return the1rs?‘zs7

True, during the same period the withdrawals exceeded the
deposits, and had the position not changed before the grant of the
order this would, if the bank relfed on the deposits in permitting
the withdrawals, have constituted a good reason for validating the
deposits.(zsa) However, during the period from the date on which
the bank became aware of the presentation to the date the order was
granted the pesition was reversed with the result that during the
full period from presentatfon to the grant of the order the deposits
exceeded the withdrawals. The effect, therefore, of the court's
order - the court also validated(zsg) all other debits and credits
to the account - was that the reduction in the overdraft between
presentation and the grant of the order was validated. In other
words, the actual bemefit to the bank of this part of the court's
order was £1 184 {£25 313 less £24 129) and not £2 670.

{267) The court's approach seems all the more surprising because it
had expressly said (at 820d):

'o,. 1t ts, in my opinfon, clear that the court should not
validate any transaction or series of transactions which
might result 1h one or more pre-liquidation creditors being
pajd in full at the expense of other creditors, who will
only receive a dividend, in the absence of speciaj
circumstapces making such a course désirable in the
interests of the unsecured creditors as a body.'

See further §36-41 above.
{268) See 557-60 above.
(269) At 826a.
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A further effect of the court's validation of all other debits
and credits to the account was that the bank's claim for the bank
charges and interest was validated. The court did not give any
specific reason for validating the other debits and credits,
altiiough 1t did refer generally in the course of the judgment to a
wide range of factors relevant to the exercise by the court of jts
discretion to validate or not.

A further difficulty with the court's approach is that the court
appears(zm} to have assumed that the bank could simply have
frozen the customer's account on becoming aware of the presentation
of the winding-up petition against the customer. This assumption is
challenged helow where the view 1s taken that reasonable
notice must be given before the account fs frozen, that the bank is
obliged to continue %o honour payment instructions during this
period and that the fact that the bank is obliged to do should
narmaily entitle it to vatidatfon.

What would have constituted a reasonable period of notice of
intention to freeze the account and what cheques were honoured
during this period do not appear from the reported facts. On the
reported facts, the appropriute decision, with respect, would have
baen for the court to have validated all credits to the account save
to the extent they reduced the bank's clafm fram the high of £7 000
to which the bark allowed 1t to rise after presentatian,(zn) As
the claim had been reduced to £4 464 by the time the winding-up
order was granted the bank would have had to refund £2 536 {£7 000
less £4 464) on this approach leaving it with a claim of £7 000
against the estate.

{270) See eg at B22f-g.
{271) See 633-46 below.
{272) See 560-1 above.
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{b) In re International Life Assurance Society Gibbs and West's Case

In_re International Life Assurance Society Gibbs and West's
Case’ has been considered above and it {s not necessary
to deal with it {n detai) again here. The company had after
presentation  given security to  its  bankers for  their
pre-presentstion claim in order to gain time to sell its business.
Had this been the only consideration validation would, it s
thought, have been inappropriate because the appropriate procedure
would have been for the company to have sought a stay under the
English counterpart of s 358 of any proceedings the bankers might
have instituted. This would have achieved the same object without
preferring the bankers over other creditors. However, there was a
further “consideration, namely that the directors had at the same
time given their personal guarantees to the bankers in the belfef
that their actions were fn the best finterests of the creditors.
Non-vailidation would therefore have prejudiced the directors, not
the bank, which would fiave been harsh on them as thelr motive for
acting as they did was to benefit the company even at the risk of
personal loss. The court validated the security.

{c) Millar v The Hational Bapk of Scotland Limited

In Willar v The National .1k of Scotland Ltd & Others(?’S)
the company had after presentation first deposited money with the
bank and thereafter withdrawn portion of it again. The company also
had an overdrawn account but the deposit was credited to a separate
account. The liguidator sued for the full amount of the deposit and
the bank tendered the net amount after the withdrawls. The court
upheld the Tiquidator's claim.

(273) (1870) 10 Eq 312,
{274) See 542-3 above.
(276) {1891} 28 ScLR 884.
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The decisfon, hawever, largely turned on a statutory provision
applicable only to Scottish windings-up providing that the
commencement of a winding-up had the effect of an attachment of the
company's property in the bands of third parties and an erder to
wake the property avaﬂab!e.(zm) Despite this statutory provision
the bark argued that the court could and should validate the
withdrawals under the Scottish equivalent of s 341{2}). The court
doubted whether the section applied to the case but held that in any
event:

‘.a. to sustain the clafm of the bank would be to sin against
the cardinal principle of the Act, viz., the pari passu ranking
of creditors. In regard to the sums drawn oa)f of the account,
there is no reason to suppose that the draft was allowed because
of the payment of the £718 into the account. And further, if the
bank, after it ought to have known of the presentation of a
winding-up petition, chose to allaw drafts, it must, 1 thirk,
take the consequences.'

Ay attempt to apply the decision to the sftuation fn this
country would encounter numerous objections: there {s no provision
in our Act equivalent to the Scottish provision mentioned above; a
payment out of the account to the compamy is not a disposition by
the company and although a payment to a third party in accordance
with the company's directions is a disposition to the third party
the disposition is recoverable from the third party, not the bank;
the bank was a debtor in respect of the account concerned and it is
therefore difficult to see the relevance of the principle of the
pari passu ranking of creditors; the effect of the court's order
appears to be that the creditors were unjustly enriched at the
bank's exvense; gemerally where a bank allows a withdrawal from an
account in credit there will be good yeason to suppose that the
withdrawal was permitted because of the credit; in this country the

{276} See 262 above.
{277) At 889,
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presentation of a winding-up application is not advertised so that
it would not normally be possible to say that the bank ought to have
known of the presentation; and the court did not consider whether
the bank would have been entitled to refuse to honour the company's
payment instructions. .

{d) Re T W Construction Ltd

In Re T W Construction Ltd(zm) the bark had granted the
company an overdraft facility of £ 000 and on presentation the
overdraft stood at £803. Thereafter the overdraft facility was
increased and the overdraff had reached £1 368 when a deposit of
£] 308 was made. The bank was at all times unaware of the
presentation. Wynn-Parry J validated the entire deposit on the
ground that the transaction fell directly within Lord Cairns'
statement in In re Wiltshire Iron Company Ex p Pearson 279} that a
disposition should be valfdated if it is bona fide entered into in
the ordinary course of the company's busfness which 1t is in the
interests of everyone to preserve.

With respect, however, it {s difficult to agree with
Wynn-Parry J's approach. The view has already been expressed(zao)
that Wynn-Parry ¢ was mistaken in dinterpreting Lord Cairns®
statement as also applying to the discharge of pre-presentation
debts, and the view has also already been expressed 2 that the
preferential discharge of a pre-presentation debt should not be
validated except in certain limited circumstances such as where the

(278) [1954]1 1 A1t ER 744 (Ch).

{279) {1868) 3 Ch App 443 at 447 - see 528-9 above.
{2807 See 529 above.

{281) See eg 497-514, 557-60 and 566-9 above.
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recipient has relied on the discharge of the debt in giving new
credit, or where it is desired to make a preferentjal payment in
order to avofd cancellation of a valuable contract. Mo such
circumstances seem to have been present in the T W Construction case.

Even {nsofar as the discharge of the post-presentation portion
of the overdraft 1is concerned it is difficult to agree with
Wynn-Parry J. The risk taken by tha bank in giving credit to the
company was the same as the risk taken by the other
post-presentation creditors and, for that matter, by the
pre-presentation creditors. It is not ciear, therefore, why the bank
should have been preferred over these other creditors.

(e} Anhadra Sank Ltd v Narayana Rao

In Ashadra Bank Ltd v Narayana Rao(283) the bank after
presentation of a winding-up petition against the company lent and
advanced -monies to the company agafnst security furnished by the
company. The bank was unaware uf the presentation. The court refused
to validate the security on the ground that the company was aware at
the time that there was no possibility of its continuing to carry on
{ts current business in the ordinary course and there was therefore

(282) The court distinguished In L(vergoo] Civil  Service
Assocfation £x p Greenwood App on the groun
that the question in that case was whethev‘ the very creditor
who has prosecuted the petition should be allowed to retain
maney which fie had obtained by means of the petition, but,
with respect, the only relevant criterfon is that creditors
should rank pari passu - see 576-7 above. The court also
d‘lst{ngmshed n_re The Civil Service and_General Store Ltd
(18! J4 R 1176 tﬁe ground that when the disponee in
that case rece!ved the disposuion it was aware of the
presentation of the winding-up petition; however, the view has
already been taken at 536-41 above that this is not a materia)
factor.

{283) AIR 1955 Madras 247.
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no question of the company borrowing the monies in the ordinary
course of its current trade within the scope of Lord Cairns' dictum

in In re Wiltshire Iron Company Ex p Pearson. (284

The criteria for validation enunciated by Lord Cairns have
already been criticised above(zas) and, with respect, the Anhadra
case exemplifies precisely the wrong conclusions to which - the
criteria can give rise. As the bank was unaware of the presentation
of the winding-up petition there was no way in which it could have
ensured that the criteria were fulfilled, and to refuse the bank
validation on this ground failed, with respect, to secure justice
and fairness to the bank. The corréct approach, it Vs submitted,
would. have been for the court to have validated the giving of the
security on the ground that the bank relied on the discharge by the
company of its obligation to give the security in {tself discharging
its obifgation to advance the monies lent. 28

{f) In re Clifton Place Garage Lid

In In_re Clifton Place Garage Ltd(zsn thie company's bank

froze the company's account on presentation of the winding-up
petition against the company. Moreover, in consequence of the
presentation the debenture-holders of the company's parent company
appointed a receiver to the parent company. The receiver, acting on
information furnished to him by the sole director of both companies,

(284} (1868 3 Ch App 443 at 447 - see 545-6 above.
(285) See 545-54 above.
(286) See 557-60 above.
{287} [1970] Ch 477{CA).
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decided that it would be in the interests of all concerned if the
subsidiary company was placed in a position to continue its business
with a view to realising it as a going concern. The decisfon was
taken under pressure on Christmas eve and on further investigation
the recelver found that the information furnished to him was
incorrect. He accordingly withdrew the opposftion he had previously
raised to the granting of a winding-up order and the subsidiary
company was placed in winding-up. In the meantime, however, he had
caused the parent cowpany from time to time over a period of about
3 weeks to advance monies needed by the subsidiary company to
continue fts business and about B0% of the total amount advanced had
been repaid by deposits of the daily receipts to the parent
company's bank account; in other words, the parent company had in
effect acted as the subsidiary company ‘s banker.

The recejver sought an order validating the deposits but the
registrar refused the order. The court a quo upheld the registrar's
decisfon but its judgment was reversed on appeal to the Court of
Appeal. The Court of Appeal: based its Jjudgment on a number of
facfors: the recefver acted in goed faith in what he reasonably
betieved to be the best interests of all concerned; the receiver
would not have made the payments had the deposits not been
‘available as a counterbalance'; and the creditors would have been
unjustly enriched if the deposits had not been validated.

The decision js, 1t is thought, entirely correct. Had the daily
takings not been deposited %o the parent company's account the
parent company would no doubt have refused to make the payments on
behalf of the subsidiary company.(zsa) The receiver therefore
relied on the deposits in making the payments and this fact coupled

(288) Except possibly for the first few.
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with his good faith entitled him to valfdation in accordance with
the criteria for validation dealt with above.

No mention 1s made in the report of whether steps were taken to
ensure that preferentia]l payments were not made to certain
pre-presentation creditors but it appears 1ikely that the wmonies
were. in fact only used for current purchases, wages, etc. It also
appears 1ikely that only transactions in the ordinary course of
business were entered into.

In the course of one of the 3 judgments delivered in the Court
of Appeal Phillimore tJ said in relation to the English counterpart
of s 341(2): 1290}

‘This 1s a very harsh section as applied. We are told that the
first result of a petition seeking an order for the winding up
of a comany by the court is that its bank refuses to honour its
chequels], although it wil) continue to accept receipts fn its
favour. It follows that, even in the case of a company where the
court ultimately refuses the order, serious damage may have
resulted from the petition. After all, one of the results of a
petition and of such action of the bank 1s that a company may
have great difficuity in paying its employees, and, if it does
pay them, the payments if derived from the funds. of the company
are prima facie void. A11 this dates from the good old days when
landlords and creditors came before anyone else. 1 am not
suggesting that they should come after anyone else; but, in my
Judgment, the court should ‘extend indulgence to any disposition
by a company honestly designed to ensure that its employees are
paid their wages or which was made to enmable it to carry on its
business and perhaps turn the cormer, provided always that it
was a reasonable disposition and not dishonest or recklass. 1
question also whether this rigid practice of the banks {n all
cases is right, or whevher, particularly if they were aware that
the court would Took with indulgence on such cases, jt would not
be possible, after proper inquiry, at any rate in some cases, to
cash cheques for a company, even I1f only agafnst current
receipts on a day to day basfs.’

(289) See 557-60 above.
(290) At 494 8.
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Few banks {n England were, however, willing to relax their attitude
towards freezing a customer’'s account in  the Tlight of
Phillimore Ld's remarks and thefr attitude has hardened still
further since the Sray's Inn case.

(g) The dispesitions tnvoived fn the operation of a bank account

It 15 convenient to recapitulate what s said abnve‘zgz)
regarding the dispositions involved in the operation of a current
bank account.

The deposit by a company of morfes to its account constitutes a
dispogition by the company of those monfes to the bank.(zgﬂ Where
the deposit consists of a bil1l for collection, the disposition
accurs when the bank has collected the monfes and credits them to
the customer's a::count.(zg“’) If a bill js negotiated or ceded to
the bank a dispositfon occurs when the negotiation or cession is
perfected. (295

The payment by the bank of monfes to the company does not
constitutes a disposition by the company of its prnperty;(zgs) The
payment by the bank of monies to a third party in accordance with
the company's instructions must be analysed in 2 payments: a payment
by the bank to the customer, which is not a disposition by the

1291) See 239-40 above and 633-46 below.
(292) See 375-425 above.

{293) See 423~4 above.

{294) see 423 above.

(295) See 432 and 434-5 above.

{296) See 375-81 above.
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compary, and a payment by the customer to the third party which is
such a disposition but which is recoverable from the third party,
not the bank.

The giving of security by the company to the bank is a
disposition whether given by way of mortgage, pledge, cession as
security or notarial bond. 298} If the security secures future
debts a disposition occurs as each debt is incurred.(z”) if a
cession as securfty {s expressed to be a cession not only of
existing debts but also of future debts, or if a notarial bond bonds
not only existing movables but also future movablés, a further
disposition ¢ccurs as each ceded debt or bonded movable comes within
the operation of the ceéssion or bond.

If a set-off occurs, the set-off constitutes a disposition
whether or not it was preceded by an act on the part of the
company.

If, as is considered to be the bester view,(302) tne
Insolvency Act definttion of 'disposition' applies to s 341(2), a
number of further dispositions are involved in the operation of a
bank account. Firstly, the contract of loan that occurs when monies
are deposited to an account which js in credit constitutes a

(297) See 381-91 above.

(298) See 399-421 above.

{299} Ses 404-11 above.

(300} See 414-7 and 420 above.
{301) See 394-5 above,

(302) See 325-34 above.
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disposit{on.(aoa) Secondly, the contract of loan that occurs when
monies are withdrawn from an account which is in overdraft similarly
constitute a disposltlon.(304 Thirdly; if any charges are payable
to the bank in respect of a deposit or withdrawal the fncurrence by

the company of 1{ability for the charges is a disposition.

(h) Advance applications

An advance application for validation will

{308)

generally be made

because the company wishes to avold the paralysis of its business,
and the application will, therefore, in most cases, be made by the
compary itself and will be for the validation in general terms. of
the contjnued operation of the: account. To succeed, the company will
need to show efther that the continued conduct of its business is in
the interests both of the shareholders and of the creditors or that
the shareholders' interests should take precedénce.!308) The court
way be expected to stipulate for safeguards to ensure that:

- Only transactions in the ordinary course of the company's

business are entered into;

- Preferential payments are not made to
not others, except where {t f1s in
creditors to do so eg in order to
services essential for the continuation

some creditors and
the (interests of
procure goods and
of the husfnass or

to prevent the cancellation of a valuable contract;

{303} See 425-6 above.
(304) See 396-7 above.
{305) See 392-4 above.
{306) See 517-23 above.
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The busfness 1s only contiaued if, and for as long as, “he
assumptions on which the court's order was based prove to
be correct.

The court may, moreover, well require that the observance of any
conditions it lays down be mon{tored by an {ndependent person such
as a chartered accountant.

If the company nesds an overdraft facility to enable it to
continue its business and if the bank is willing to grant the
facility provided that the company furnishes security, the court may
be expected to atso validate the security 1f the continued operation
of the accolint otherwise qualifies for validation as set out above.
Simitarly, {if the company alieady has an overdraft facflity but
needs an-increased facility and if the bank s willing to grant the
increased Facility provided that the company furnishes security for
the increase in the facility, the court may be expected to alse
validate the security if the continued operation of the account
otherwise qualifies for validation as set out above. If the bank is
only willing to grant the increase in the facility 4f security is
furnished both for the existing facility and the increasé in the
faciiity, ~the compiny will need to show, in order %o obtafn
validation of the security, firstly that the necessary finance is
not available from another source on wmore favourable terms
and secondly either that the henefit to creditors will exceed the
prejudice arising from the preference to the bank or that the
shareholders' interests should take precedence.

(307) Cf Ram Lal v Official Liquidator, Benares Bank Ltd AIR 1942
Aliihabad 141 at 144f-g.

{308} See 500 and 517-23 above.
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(§) Ex post facto appliications

Ex_post facto applications will generally be made by the bank
and it is convenfent to deal separately with cases where the account
is 1n credit and where 1t is fn overdraft. The position fn regard to
the bank's charges is dealt with thereafter.

(1) Account in credit

(A} Deposits

If the account 1s in credit and a deposit is made to it a
contract of loan comes into existence between the customer as lender
and the bank as borrawer and the deposit constitutes the advance of
the monies lent. Both the contract of loan and the advance of the
monies lent should be validated on the ground inter alfa that there
is no prejudice to creditors.

(8) Withdrawals

If the company's account s in credit, withdrawals from -the
account constitute payments on account of the bank's indebtedness to
the company, and the view has already been taken that
payments to the company are not dispositions by the company of its
property. Insofar as payments to third parties in accordance with
the company's instructions are concerned, the view has similarly

(309) Espec1a11y 1f interast is payable on the monfes, The position
ay be otherwise where the money {s deposited in a fixed term
or notice investment, especially 1f the interest rate is
unfavourable, but this does not arise in the case of a current
banking account. Another ground for validation would be that

the contract 1s normal and arm's length - see 555-7 above.

{310} See 375-81 above.
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already been taken(an) that such payments must be analysed in 2
payments: ‘a payment by the bank to the company, which is not a
disposii .. by the company of {ts property, and a payment by the
company t¢ the third party which §s such a disposition, but which is
recoverable from the third party, not the bank.

(14) Ag v in overdraft

(A} Deposits

If the account 1s inm overdraft and a deposit is made to the
account the deposit copstitutes a payment on account of  the
company's indebtedness to the hank.

If the deposit is the only transaction to take place on the
account after presentation the deposit constitutes the preferentiat
discharge of portfon of the bank's clafm and validation should not
be granted.wlz It will not avail the bank that it was unaware of
the presentation of tha winiing-up appHcaHon.(an) or that there
was no intentfon to give or get a preference, an or that the
deposit was made. in the ordinary course of the company's
bus!ness(“s’ or that the bank gave an extension of time for
paysent of the balance of 1ts claim in consideration of the
deposit.

{311) See 381-91 above.

{312) See 499-507 and 557-60 above.
(313) See 536-41 above.

{314) See 500-501 above.

(315) See B45-54 and 557-50 above.
{316) Sce §73-4 above.
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If there were both deposits and withd awals, the deposits should
be validated to the axtent they were relfed on by the bank in
permitting the w-lthdrawals.wu) If, for example, the company's
overdraft facility was at all times RI0 000 and both at presentation
and on the grant of the order the overdraft stood at RO 000, but
between presentation and the grant of the order deposits and
withdrawals each totalling R6 000 were made resulting in the
account's fluctuating up and down but at all times remaining within
the overdraft 1imit of R10 000, ali the deposits should be
validated. If, however, the deposits had totalied R6 000 and the
withdrawals RS 000 with the result that the nverdraft was reduced
from R10 000 to RY 000 the deposits would only be vatidated to the
extent of RS LOO.

Even where the bank did not specifically rely on the depogits,
validation should rot be refused to the extent such refusal would
Fesult in the bank's claim being higher than the highest level it in
fact reached after presentation. For example, 1if the

company's overdraft stood at R2 000 on presentation although
overdraft facility was RIO 000, and thereafter deposits
withdrawals each totailing R8 000 were made to the account with
result that the overdraft still stood at R2 000 on the gremt of
arder, but the balance owing had first risen to R7 000
thereafter again been reduced to R2 080, deposits totalling R3

its
and
the
the
and
000

should be validated 1eaving the bank with a ciaim of R7 000.
{8} Withdrawals

If the account 1s in overdraft and a withdrawal is made from it
a contract of loan by the bank to the customer comes into existence.

{3i7} See 557-60 above.
{318} See 560-1 above.
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In seeking to determine in what circumstances this contract should
be validated it 1is necessary to distinguish between payment
instructions given outside the scope of any overdraft facility
granted by the bank prior to presentation of the winding-up
application and payment instructions given within the scope of such
a facility.

In the case of a payment instruction given cutside the scope of
any overdraft facility the bank is no%t abiiged to honour the payment
instruction, but if 1t elects to do so the resulting contract of
loan should be validated unless it was not normal and arm’s Jength
or the bank knew or cught to have known that it was not in the
interests of creditors, except that if the sharehoiders' interests
would have taken precedence had application for vaiidation been made
in advance and the bank kriew this and relfed on it validation shotild
not be refused on the ground that the bank %new that the loan was
not in the interests of creditors.

In the case of a payment instruction given within the scope of
an overdraft facility the bank s obliged to honour the payment
{astriction and the view will be taken betow'320) that the bank is
not relieved of this obligation by reason merely of the fact that a
winding~up application has béen presented against the company: the
bank must first give reasonable notice withdrawing the
fac(l{ty,‘ ) 1t follows that the bank sheuld normally be

(319} See 555+7 above.
(320) See 633-46 below.

(321} Even if the facility is repayable on demand the view is taken
that the bank 1§s obliged to continue honouring payment
instructions given within the scope of the facility before .its
withdrawal and presented within a reasonable period after
withdrawal, although the customer wust immediately re-imburse
the amount of each payment fnstruction as 7t is honoured.
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entitled to validation of the contract of loan arising from any
payment fastruction given within the scope of an overdraft facility
before expiry of the notice withdrawing the facil(ty.(azz) The
question of whetheyr the bank ought to give notice withdrawing the
facility is also considered below and the conclusion reached
there 1s that the bank need only do so if it krows or has reasen to
suspect that {mproper payment instructions will be given.

In determining whether or not a loan s in the interests of
creditors it 1s not only the terms and condftions of the contract of
loan tself that are relevant but also the intended use to which the
monies borrowed are to be put, On the other hand, no onus should be
imposed on the bank to institute safeguards to ensure that
withdrawals are only made in the ordinary course of the. company’'s
business or that preferential payments are not made to some
creditors to the prejudice of other creditors or that withdrawals
are only made as long as it fs in the interests of creditors that
the company's business should be cont:inued.(sz:’al

The actual payment of the withdrawal is not a disposition and
does not require valjdation.

If the contract of loan is not validated the bank will be
Timited to such claims as it may have based on unjust
enrichment.

{322) The bank may be denied vaiidation if {t was aware at the time
of granting the facility that it was not in the interests of
creditors despite the fact that the grant of the facility
pgeceded presentation of the winding-up application ~ see 53§
above.

(323} See 645~6 below,

{323a)See 586-8 above.

(324) See 375-~91 above.

(325} See 629 below.
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{C) Securfty

If the company furnishes security for its existing overdraft the
security constitutes a preférence to the bank and should not be
validated. It will not avall the bank that it was unaware of ‘the
presentation of *the winding-up application; 326 or that the
security was given in the ordinary course of business,(az” or
that the bank gave an extension of time for payment of its claim in
consideration of the securiw,(sza) or that the bank gave an
increased overdraft facility in consideration of the security.(szg)

+ If the security was established before presentation a new
disposition nevertheless occurs as each debt is fncurred and becomes
secured by ‘the security.(”o) If the contract of Toan giving rise
to the debt is validated the disposition constituted by the debt's
becoming secured by the security stould ?ikewise be validated by
reason of the bank's reliance on the security 1n giving the credit
concerned. The position fs similar where the security was
established after presentation. ‘

If not only existing property but also futuré property is
furnished as security a new disposition occurs as each new item of

(326) See 536-41 above.
(327) See 545-54 and 557-60 above.
{328) See 573-4 above.

(329) See 569-73 above. The security will be validated insofar as it
applies to the increase in the facility - see 557-60 above.

(330) See 404-11 above.
(331) See 557-60 above.
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property becomes subject to the security, even if this occurs
automatically. Z For example, if a company cedes to the bank
all book debts from time fo tiwe owed to the company, a new
disposition occurs as each new ceded debt comes fnto existence. Each
such new disposition should be validated save to the extent it
improves the bank‘s position.

Where security was furnished before presentation and- after
presentation different security is substituted, the new security
should, 1t {s considered, be validated by reason of the bank's
reliance on the new security ¥n releasing the old security, uniess,
and to the extent. it improves the bank's posit1on.(333)

(147}~ The bank's charges

Banks make charges for deposits to and withdrawals from
customers' accounts. Moreover, because the customer has a discretion
as to whether or not to incur any charge by making the withdrawal or
deposit concerned, the date of the disposition in regard to each
charge is the date the fustomer exercises this discretion by making
the deposit ¢ w1thdv*a\»4a1.(33 It follows that it is necessary to
consider whetfigr the incurrence by the customer of the 1iability for
the bank's charges should be validated. The guestion will, however,
only be dealt with fairly briefly because of its limited practical
significance.

The broad answer to the question is, it is thought, that {f the
transaction to which the charge relates is not avoided by s 341{2),

(332) See 414-7 and 420 above.

(333} Cf Albion Reld (SA) {Pty) Ltd v Baron Holdings (Pty) Ltd
{1973 T SASR 564 E‘ean"‘!‘wffﬁ at B75-6 above; Re Omnico Lt
{1976) 1 ACLR 381{NSY).

(334} See 392-3 above.
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either because 1t is not a disposition or because {t {s validated,
the charge should be validated. This, however, cails for closer
examination.

In the case of a deposit to a credit account the view has
already been taken that the deposit should be validated and
the same is, it {s considered, true for the same reasons of the
bank's charges.

In the case of a deposit to an account in overdraft the pos{tion
is more complex. The contract for payment o° *he bank's charges
would no doubt be normal and arm's length and efore prima facie
the bank should be entitled to validation or its charges.(aas)
Moreover, Tnasmich as the bank is obifged to accept the payment,
knowledge on the part of the bank at the time of payment that the
payment is not in the interests of creditors should not disentitle
the bank to validation of its charges in that the relevant date of
the bank's knowledge would be the date of the bank customer contract
{e the date when it became obliged to accept deposits to the
account.

Where the depesit is validated ~ eg because the bank relies on
it in permitting subsequent w‘lthdrawa1s(33 - it is no doubt
corract that the hank's charge should also be validated. But what 1s
the pozitfon if the deposit s not validated because it preferred
the hank? The answer 1s, ft is suggested, that if the deposit does
not qualify for validation because it prefers the bank 1%t would be
anomalous if the bark could charge for coliecting the preferential
payment and validation should therefore normafly be refused, The

{335) See 604 above.
{336) See 555-7 above.
{337} Cf 607-8 above.
(338) See 606 above.

S . O
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ground for such refusal s, it is thought, that the bank does not in
fact render a service to the customer in accepting the preferential
payment; accordingly, {t would be inappropriate that 1t should be
entitled 0 Jevy a charge as if 1t had rendered a service. 3

A withdrawal from an account which is {n credit does not require
vaHdation,(“o) but the incurrence by the customer of Yiability
for the bank's charge for the withdrawal does and 1t fs thought that
the incurrence of such 1iability should be validated on the ground
that it is normal and arm's Tength. 341)

Where a withdrawal 1s made within the scope of an overdraft
wility the bank will normally be entitled to velidation of the
ohtract of loan, and it is thought that the mark's charges
should be validated for the same reasons that the i .. should be
validated. (343

Where a payment instruction s given outside the scope either of
a credit or of an overdraft facility, the bank will in general
nevertheless be entitled, if it honours the payment fnstruction, to
validation of the resulting contract of loan on the ground that it
is normal and ari's length, 3443 ang 1t {s fthought that the bank's
charges shoutd be validated for the same reason.

(339} A contrary argument, which may pravail depending on the facts
of the case 1n question, 1s that the customer may in fact have
enjoyed the benefit of being able to deposit its money in the
bank. For example, if the bank would have freely allowed the
customer to withdraw the monies again the position is directly
comparable to the position where a deposit is made to a credit
account and validation may well be appropriate.

(340) Sea A75-91 above.
{341) See §55-7 abave.
1342) See 607-8 azhove.
(343) Ibid.

(344} See 607 above.
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If the customer's account was in credit, the set-off of the
charces against the credit should be validated on the ground that
the bank did not extend credit to the customer for the
charges. 345)

(345) See 557-60 above. The position s comparable to a purchase of
goods for cash.
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CHAPTER 12 ~ PROCEDURE TO OBTAIN A VALIDATION ORDER

Synopsis

Only the supreme court can validate a disposition. Proceedings
for advance validation will generally be brought by the company
and the appropriate procedure is ex parte motion proceedings. Ex
ost facto va)idation will generdTiy beé sought by the disponge
and the appropriate procedure is either a trial action or motion
proceedings depending on whether or not there is a material
dispute of fact. The liguidator must be joined. Individuat
shareho)ders, directors and creditors do not have locus standi.
The Tiquidator has locus standi even where the property sougnt
to be recovered foras part of a creditor's security.

Where the liquidator seeks to récover a disposition, the onus is
on the Tiquidator to prove the disposition and on the disponee
to prove that it should be validated. The degree of proof
required is such preof as creates a balance of probabilities in
favour of the party who bears the onus of proof

If a disponee succeeds in an application for validation he
should normally be awarded his costs but the costs will not
qualify as costs of ‘'maintaining, conserving, and realising’
property within the wmeaning of s 89(1) of the Insolvency Ast.

In an advance application the contract between the company and
its legal representatives ta pay the costs and tha - payment of
the costs both also require valtdation.

IR R R RN

{1} The appropriate court

The apprupriate court in which to seek a validation order under
s 341(2) 1s the division of the supreme court within the area of
Jurisdiction of which the registered office or main place of
businress of the company is situate.

A1) Section 12{1) of the Companies Act.
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(2) Action or applfcation - joinder

There are no special rules of court or winding-up rules dealing
with proceedings for validation and the question of the appropriate
form of proceedings actordingly falls to be answered according to
general principles and the general rules of court.

This may be contrastéd with the position 4n, for example,
England where proceedings pursuant to the English counterpart of
s 341(2) are hedrd by a registrar in chambers on a summons requiring
the person against whom an order 1s sought to attend the
hearing.(

In seeking to determine the appropriate form of proceedings it
is convenient to examine advance and ex post facto validation

separately.

{a) Advance validatfon

Proceedtngs for advance validation are likely almost invariably
to be brought by the company 3 and the appropriate form of
proceedings #s ex parte motiop proceedings. The creditors do not
have a sufficient interest for it to be necessary to jofn them. It
is only necessary to join a person in proceedings if he has & direct
material Tnterest therein, fe 'an fnterest in the right which is the
subject matter of the 1itigation and not merély a financial Interest

{2)  Companies (Winding-up} Rules SI 1949 no 330, rules 2{1), 5(3},
7(13 and 8(2), .

{3)  For an exception see Re Pacific Coast Fisheries (Pty) Ltd
{1980) & ACLR 354 (Q1d).

o
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which fs only an indirect Interest in such h't'lgat{nn‘,(“ and the
creditors only have, 1t 1s thought, such an indirect interest. There
is no reason to join the disponee.

{b) Ex post facto validation

Proceedings for ex post facto validation are Tikely fnvariably
to be brought by the dispone¢, and obviously he will need to join
the 1iquidator in the proceedings. § The question of whether the
proceedings should be brought by way of trial action or motion
proceedings depends upon whether or not there {s a real dispute
between the parties on. any materfal question of fact. 6

(3) Locus standi

In order to have locus stand! to fnstitute proceedings a person
mst have a direct material 1nterest in the proceedings.
Clearly the company and the disponee have such an interest in
validation procesdings. The question arises, howaver, as to whether
locus stand! is enjoyed by individual shareholders, directors and
creditors.

(4)  Henri Vildoen (Pty} ttd v Awerbuch Brothers 1953(2) SA 151(D}
at . —

(5) Herbstefn & Van Winsen Civil Practice 167 ff. It is not
necessary to join the creditors - Krextile Holdings (Pty) Ltd
LEd LT9747 VR at

v Widdows; Re Brush Fabrics (Pty) T

{6) Ee‘ej ;994 Room Hire Co {Pty) Ltd v Jeppe Street Mansions (Pi*)
A A at 3 Herbstein an Winsen op ¢
50¥F. ’

{7)  See eg Rescue Committee, Dutch Reformed Church v Martheze 1926
cPD 298 at 300; Constantia Landgoed (tdws) Bpk v Bethalrand
{Edms) Bpk & Others 1976 (&1 SK I(T7] at 5 C-0y




617,

48

In Re Argentum Reductions (UK} Lt a shareholder applied

for validation and in rejecting ar objection to the applicant's
locus standi Megarry J sa{d:‘

'To a shareholder ... it may be a watter of great concern, as
closely affecting the value of his shares, that certain
transactions should be saved from being invalidated. True, the
shareholder as such will usually be no party to the transaction,
and so it can be sald that his interest in valfdating it s not
direct but only indirect: yet an indirect interest may be of
great value and fmportance. Why should a person with an interest
to protect, even if it is indirect, be driven from the court
when neither the Act nor the Rules give any indication that he
should be excluded? Where the company is able 'to apply to the
court but chooses not to do so, the question of the weight to be
attached to an application made by a persen with an fndirect
interest is ancther matter: T am here concerned only with the
right to apply ...

‘Accordingly, in my Jjudgment a shareholder has a_sufficfent
locus standi to make an application under s 227 for the
validation of dispositions.®

A diractor was a joint dpplicant and Megary J continued:

(8}

{9)

'voo 1 need not decide whether Mr McAllister, who 15 merely a
director, has a sufficient locus standi; indeed, very 1ittle was
said about him in argument. As at present advised, [ am not
disposed to dismiss his claims to any locus stand{ as summarily
as I think Mr Potts would, A director may have himself carried
through the particu’ar disposftion fn question, and if the
company is deadlocked and can make no applicatian the director
might froper?y consider that he has & duty to the compapy to
attempt to validate a disposition which the other party fo it
may be ready indeed to leave as having been struck down by the
section. However, as I have sald, I do not need to degide the
point as to Mr McAllister, and I do not do so.'

[1978] 1 A11 ER 608 (Ch}. See, too, Re Burton & Ueakin Ltd
[1877] L A1 ER 631 (Ch} at 636 d-e; L Tra ringing Actions
in the Name of the Company’ 1976 NLJ 1010 at "1011-12;
Henochsberg Companies Supplement 115-16.

At Bl1f - 612a.

s
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The facts in the case were that the issued share capital of the
company consisted of 95 shares of which 48 were held by
Mrs McAllister and 47 by Mrs Jenkins. The directors of the company
were the shareholders' husbands and the board was deadlocked.
Mrs Jenkins then presented a petition for the winding-up of the
company, with the result that Mr McAllister who in fact ran the
business of the company ~sould not pay its debts because of the
provisions of the English counterpart of s 341(2). He and his wife
therefore appiied for an advance validation order to enable the
business to be continued: The company was in fact solvent but such
an _application was necessary because the Engiish counterpart of
s 341(2), unlike s 341(2), is not limited to companies which are
unable to pay their debts.

It is not entirely clear that the court would have reached the
same conciusion had the company been unablé to pay ius debts but it
is thought that 1t probably would have. However, whather our courts
will follow this decision must be regarded as questicnable. As
Megarry J pointed out, a sharenolder's interest §s indirect only znd
the same is all the more true of a director's interest, and our law,
as already p&inted out, vrequires a direct interest.(lo) The

{16) 1In fact the court should, with respect, have held that the
director had.locus standi not gqua director but on behalf of
the company. “ATthough the difector had not been formally
appofnted as managing director, he de facte ran the company
and if his implied authority extended to making payments on
behalf of the company, as was apparently the case, his
authority would, it §s thought, necessariily also have extended
to applying to court on behalf of the company for the
validation of those payments. Had the director's implied
authority not extended to making payments, valfdation of the
payments he proposed to wmake without authority would have been
meaningless because the payments could im any event not have
been made (unlrss the court had in mind that Mrs McAilister
would use her voting rights to appoint another director to
break the deadlock on the board or to manage the company in
general meeting under the members' residual rights of
management where the board 1s deadlocked (Barron v Potter
[1914) 1 ch 895)).

T ik
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question of JTocus standi s clesely linked te joinder and
misjoinder. A person may only be joined in proceedings if he has a
direct material interest in the proceedings and an indfrect
financial dinterest is 1nsuffic1ent.“1) If a party who does wnot
have such an interest is Jjoined there {s a misjoinder. The
view has already been taken that the shareholders do not have such
an interest, and it folléws, it s considered, that they do not have
locus standi to institute validation proceedings. The same applies
to the individual directors eud the individual creditors.

13y
In Couve v J Plerre Couve Ltd {in tiquidation) % anort*3 4
was argued that the liquidator had no locus standi because tha
property in question farmed part of the security granted to a

debenture holder and that the debenture holder was therefore the

only party to have locus standi. The court rejet:ted(“) this
arqument and it {s thought that the position is the same under our
Taw.

{4) Onus

Where an advance application is made for validation the onus
will obviously vest in the applicant. 18) Similarly, where the

{11) See eq Marais & Others v Pongola Sugar Milling Co & Others
1561(7) SA67 THT a1 702G Yo £00 L15b above:

(12) See eg Van day Lith v Alberts & Others 1944 TPD 17 at 22;
Herbstefn & Van Winsen Civil Practice 170.

{13} (1933) 49 CLR 486 (HC of A). *

{i4) At 488 and 496-7.

{15) See eg Re Burton & Deakin Ltd [1977] 1 A} ER 631 (Ch) at

635h-636a; Re Pacific Coast Fisheries (Pty} Ltd {1980} 5 ACLR
384 (Q1d) 2t 3.

PR
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#isponee brings proceedings for ex_post facto validation he witi
bear the onus. Where the liquidator brings proceedings to
recover a disposition he will bear the onus of proving the
dispnsition“” but the question arises, if the disponee opposes
the proceedings on the ground that the disposition should be
validated, of who bears the onus in regard to validation. The answer
i¢, 1t 1s considered, that the defence is in the nature of a special
defence and that therefore the disponee bears the cnus:

'The first principle in regard to the burden of proof is thus
stated in the Corpus Juris: "Semper necessitas probandi incumbit
1114 qui agit™ {D.22.3.217. ofie parson Claims something from
another 1n a Court of Law, then he has to satisfy the Court that
he is entitled to {t. But there is a second principie which must
always be read with it: A?ere etiam. is videtur, gm exceptisne
utitur: nam reus in exceptione actor es xce m
685 ToE ean, of COUFSe, an EXCEpEIGN T the semse n wi 1c
term.is now used in our practice.} Where the person against whom
the claim is made is not content with a mera denial of that
claim, but sets up a special defence, then he is regarded uoa
that defence, as being the claimant: for his defence €0
uphe’ld be must satisfy the Court that he {s entitled to succeed
on it!

(per Davis AJA in Pillay v Krishna & Anor(*8)),

This was the view taken in Re Atlas Truck Service (Pty)
Ltd(1 in relation to the Australian counterpart of s 341(2}. The

(16) See eg Re_ Selmar (Pty) Ltd [1978] VR 531 at 534(5); J Sen
Gupta Privaté LEd AIR ¥§E’Z Cal 405 at 406(5).

{17) In re John Daly & Co Ltd (1886) 19 LR (Ireland) 83 at 92, Cf
o0 (1 re London Suburban Bank (1872) 15 £q 274 at 278.

(18} 1946 AD 946 at 951-2. See too CWH Schmidt Bewysreg 2nd ed
{Durban 1982) 38 ff.

19) (1974) 4 ACTR 19 at 23(35).
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Tiquidator applied for a declaration that 2 payments made by the
sompany were void and the court held that the onus of making out a
case for the favourable exercise of the court's discretion to
validate was upon the respondent. On the other hand, in similar
circumstances in In re Clifton Place Garage Ltd(zm Sachs L3 said
that in the 'special) circumstances' of that case the onus lay on the
Tiquidator. -Howevéer, Sachs LJ did not indicate what special
circumstances he was referring to and it is not clear what
circumstances he may have had in m‘lnd.(zu

{5) Degres of proof

The degree of proof required is, it is consideéred, the ordinary
degree 'in civil matters, namely proof creating a balance of
probabilities in favour -of the party bearing the onus of
pr‘oof.[a) What evidence will be required to create puch a balance
of probabilities will depend on the circumstances:

'Where the application relatés to a specific transactior this
may he susceptible of positive proof. In a case of compler » of
a comtract or project the proof may perhaps be less positi.. but
nevertheless be cogent emough to satisfy the court that in the
interests of the creditors the company should be enabled to
proceed, or at any rate that proceeding in the manrer proposed
would not prejudice them fn any respect, The desirability of the
company being enablad to carry on its business generally is
1ikely to be more speculative and will be 1ikely to depend on
whether a sale of the Lusiness as a going concern will vmbably
be more beneficial than a break-up realisation of the company's
assets’

{20) (19701 Ch 477 (CA) at 4926.
{21) See 597-600 above.
(22} See eg M11er v Winister of Pensions [1947]1 2 A11 ER 372 (KkB)

t 374A~B; Ocean Accident and Guarantee Corporation Ltd v Koch
1963 {4) SAI47T TA) at 15/0; Schmidt Bewysreg 8L -
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(per Buckley Ly in Re Gray's Inn Construction Co Ltd(ea)).

(6 Costs

Where the company seeks validatfon in advance it will have to
bear the costs of the proceedings. Moreover, as both the contract to
pdy the costs and the payment of the costs constitute dispositions
they, too, will require validation.

Where the disponze successfully seeks validation ex post facto
he should pormally be awarded his costs:

‘... 1 see no reason why an applicant ... ought to be obliged 2o
coie to the Court at his own cost. What Mr. Rowley did was for
the benefit of the company and not for his own. benefit. It
follows that the costs of the successful application may weil be
regarded as mortgagee's costs, and I therefore direct that he
add them to his security. The costs of the liquidator will be
included in his costs of the Tiguidation’

{per Romer J 1in In re Park Ward and Company Ltt‘l(24))v The costs

will be preferent as part of tHe administration costs.

Whether or not the costs .fncurred by the holder of security
given by the company 1in seeking validation of the security will
constitute - costs of 'majntaining, censerving, and reatising' the
property within the meaning of s 8%(1) of the Insolvency Act as

(23) [19803 1 A11 €R 814( CA) at 820 b-c.

(24} [1926] Ch 828 at 832. See, too, Re¢ Steane's {Bournemouth) Ltd
[1950] 1 A11 €R 21{Ch) at 25 B; Re Seimar y1 Et
§31 at 535 but see Re J Sen Gupta Private Ltd AIR 1062 Cal 405
at 409(14) in which the court refused the applicant costs

without explanatfon.

(25) Section 97{2){c) of the Insolvency Act read with s 342{1} of
the Companies Act.

-
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applied to companies by s 342{1) of the Companies Act 17 less clear,
In Re TMV (Excavations) (Pty) 15d'%) the court held that such
costs are not costs of 'preserving, realising or getting in' the
property within the meaning of the Australian counterpart of
5 8%(1), and it Is thought that this is also true of s 89(1} of the
Insolvency Act. The costs of seeking validation are dincurred to
‘maintain' or ‘preserve’ the security, not the property.

It does not, of course, follow that the disponee will always be
awarded his costs. For example, in Tulsidas v_Industrial Bank of
Western India the court a gquo had refused the disponee costs
despite the fact that 1t granted a validation order, on the grounds
that the disponee had put obstacles fn the liquidator's way by
delaying in answering his demand and by not stating the grounds on
which the disponee contended 1t was entitled to a validation order
and that the disponee had caused unnecessary procedural delays. The
appeal court reversed the court a qua's decision in regard to
valfdation dut expressly approved this approach to the question of
costs.

{26) (1930) 4 ACLR 857 {NSW) at 860.

{27) AIR 1931 Bombay 2 at 16-17. See too In re Wiltshire Iron
Company Ex p Pearson (1868) 3 Ch App 443 at 452 in wWhich the
Court also refused the applicant costs, apparently because he
failed to put all the relevant information before the court at
the first hearing.
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CHAPTER 13 ~ CONSEQUENCES OF NON-VALIDATION

Synopsis

Section 341(2) does not specify the consequences  of

non-validation and ss 32 and 33 of the Insolvency Act do not
Rp'ly to the section. The copsequences of non-validatfon must
therefore be detersined according to gemeral principles.

The property disposed of under a dispesition avoided by the
sectign cannot be recovered from a bona fide third party. The
ayoldance of a contract does not relieve a surety of 11ability.
The avoidance of the discharge of an obligation reinstates both
a surety's 1{ability and any security relzased pursuant te the
discharge, although it may be necessary for the security to be
perfected again eg ft may be necessary for a pledgee to regain
possession of the pledged goods. If a contract of loan is
avoided as a disposition by the borrower the Jender will be
restricted to such <laims as the lender may have based on unjust
enrichment. The 1iquidator can claim mora interest on a void
disposition after expiry of a reasonabl@ period after the demand
for  the return of the disposition. The directors may be
personally liable for any loss suffered by the company if they
were guilty of a breach of their fiduciary duty or of their duty
of care and skill in causing a company to make a disposition
which {s avoided by the section.

LR R ETR S

Section 341(2) is silent on the consequences of non-validation
beyond stating that the disposition will be void and it is therefore
necessary to have regard to the genmeral principles of the law in
seeking to determine what these consequences are:

"It mist be remembered that the invalidation of a disposition of
the company’'s property and the recovery of the property d15posed
of, are two logically distinct matters. Section 227 of the

Act says nothing about recovery .... What {s the apprepriate
remedy in respect of the invalidated disposition is a matter not
regulated by the Act and that has to be determined by the
general law'
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(per Oliver J in Re J Leslie Enginears Co Ltd(”).

In dealing with the general principles of the law governing the
position {1t is intended to highlight certain issues only.

(1) Sectign 32 of the Insolvency Act

In Herrigel NO v Bon Roads Construction Co (Pty) Ltd & Anor(2)

the court considered whether s 32 »f the Insolvency Act applies to
s 341(2) and concluded that it does not:

‘In this regard I think it is apposite to point out that the
provisions of s 339 of the Companies Act - which; as already
stated, make the prov§s1ons of the Yaw relating to insolvency,
insofar as they are Yicable, of application, mutatis
Titangis, in respect o any matter not specially provided for im
the Companies Act - do not envisage that the procedure and the
orders 1m"o\dded for in s 32 of the Insolvency Act are applicable
to a claim based on the provisions of s 341 of the Companies
Act. Section 32{3) of the Insolvency Act provides that the
Court, "when it sets aside a disposition of property under"
s 26, 29, 30 or 31 of the Insolvency Act,

“shall declare the trustee entftled to recover any property
alienated under the said disposition or in default of such
property the value thesedf at the date of the dispusition
or at the date on which the disposition is set aside,
whichever is the higher.”

'Since the dispusition which 1s void by virtue of the facts
postulated in s 341 of the Companies Act is not a disposition
which 1s similar or akin to any one of the impeachable
transactions and dispositions for which s 26, 29, 30 or 31 (or,
for that matter, ss 33 and 34) of the Inso]vercy Act make
specific provision, s 32 of the Insolvency Act cannot be fnvoked
to supply the procedure for a claim based on s 341 of the
Companies Act. Section 341 stands alone in this regard. '

(1) 19761 2 A1 £R 85 (Ch) at 90 b~ c S, *op, Herrige] NO v Bon
Roads Constructian Co {Pty) Ltd # 3 !OTT)_SQFEEFTSWNT
at 6808

{2) Supra at 681 E-H.
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This conclusfon is no doubt correct, But it is unfortunate
because the desirability of a provisfon such as s 32, and for that
matter s 33 as well, is clear in order to clarify questfons such as
who may take action for recovery, what may be recovered, from whom
it may be recavered and what the position is of the person from whom
the recovery is made if he has in the meantime acted in good faith
to his prejudice in reliance on the disposition eg 1f security has
been released in refiance on a payment which {s avoided.

{2) Recovery from bona fide third party

The question of whether the property disposed of by the company
can be recovered from a third party who has in good Faith acquired
it from the disponee has already been considered above and it
suffices to note here that the conclusfon reached there {s that the
property cannot be recovered from the third party because  the
disposition {s voidable only and not void 2b 1m‘tio,(5

, If this view is incarrect, a c¢laim would 1ie against a third
party but only if he had not already disposed of the property again
in good faith.

{3)  Sections 32 and 33 could thersstves be usefully amplified to
deal with questions such as the fruits of ‘the property,
improvements to the property, destruction or depreciatifon in
the vajte of the property without fault on the disponee's part
and release of sureties.

(4}  See 312-9 abova,

{8} In regard to the position in English Iaw see Pennington
Company Law 723. .

(6) Sg:leg Berkowitz's Trustee v Brewer & Segal 1908 TS 1036 at
1041,
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(3} Effect of avoidance on suretyships

If a contract is avoided by s 341{2) is a surety’s liability for
the company's obligations under the avoided contract extinguished?

A similar question arose in Linden Duplex (Pty) Ltd .v
Harvowsmi th. The question 1in issue was whether a surety can
raise the defence that the principal debt is 1liable to be set aside
as a disposition wWithout value in terms of s 26 of the Insolvency
Act. The court referred to the general rule that a surety may avail
himself of anv defence which is open to the principal debtor except
wheré the defence arises not upon the obligation itself but frem
some personal privilege granted only to the débtor, and after
pointing aut that the remedy provided by s 26 was ‘plainiv. not
dasigned to benefit the principal debtor' the court conc¥ hat
it was 'a remedy arising out of the obligation itsel? @n a
personal privilege granted to the principal debtor' and kence was
available to the surety.

This dectsion has, however, been conrvincingly scriticised by a
number of writers. Whiting points out that the court overlooked
that the remedy: . 'ivided by = 26 is not avaflable to the principal
debtor but Js .~ the contrary available oriiy to the principal
debtor's trustee. Moreover, even 1if the trustee had irvoked the
section this would not have availed the surely because the setting
asfde of the disposition does not affect the validity of the
underlying obligation, 'it merely cannot 4w enforced against the
estate 1n competition with the ¢laims of cresiters'. 9)

(7} 1978{1) SA 371{K).

{8} R C Whiting ‘A Novel Defence for a Sureiy’ {1578) 95 SALJ 28,

(9}  See, too, U F Forsyth Cangy's The Law of Sure%xship in_South
Afrfca 3rd ed (Cape Town 1982) af, 164~4; C Lewls 'Personal
Defences Avallable to the Principal Debtor Alone' 1978 Annual
Survey 217-18. o
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With respact, these criticisms are well-founded and the court
should have held that the surety coild not raisy the impeachability
of the disposition as a aefeace. The same fs, 1t is considered, true
of a suretyship for an obligation which is avoided by s 341(2). The
view has already been taken 1o that only the Tiquidator can
invoke s 341(2} and the avoidance of the dhligation by the section
is therefore not available as a defence efither to the principal
debtor or to the surety. Moreover, even if the 1fquidator does
invoke the section the avoidance of the obligatfon shouid, it is
believed, also be f{nterprated as merely rendering the obligation
unenforceable, not as entirely extinguishing 1t. The contrary
interpretation would have the anomalous result that s 341{2) would
have the effect of discharging sureties despite the fact that this
1s obviously not its object and that suretyships are generally
intended to protect the creditor whatever the reason for the
principal debtor's non-performance. i

A second question arises in regard to the effect of s 341(2) on
suretyships: 1§ the discharge by the principal debtor of an
obligatfon fs avoided what is the effect of such avoidance on the
position of a surety whose 1{abilfty was extinguished by the
discharge of the obligation? The answer js, it fs thought, that the
surety's 11abi11ty is re-instated.

{10) See 312-9 above.
{11} cf, too. In re London Chartered Bank of Australia [1893} 3 Ch

540 st 546-7 and Dane v The Mortgage Insurance Corporation Ltd
‘[1894] l QB 54(CAT at 62-F 1n F:1 h 1t was held tnat where a
company 1% re]eased from its debt under a scheme of
arrangefient a surety is ot released.

{12} MWessels Contract # 4224; Pet‘uy v _Cooke (1871} 6 QBD 790, Byt
see Comigre1a] Bank of AUSEFalta v Carruthers (1964) 6 FLR 247

(NSW) "at 250-1, 253 where the court reached the opposite
conclusfon in regard to the setting aside of a payment under
(Footnote continued on next page)




629.

(4) Effect of avoidance on release of security

If security was released by the disponee on discharge by the
company of {ts obligations what is the disponee's position if the
disposftion is thereafter avoided by s 341{2)? The answer is, it is
considered, that as fn the case of a surety the security fis
re-instated, provided that where the requirements for the validity
of the security are no longer met - eg 1f the creditor veleased
pledged goods from his posséssion on discharge &f the obligations ~
1t will be necessary for the creditar to reperfect the security. If
it s not possible for the creditor to do so this would be a strong
factor in favour of validation of the discharge of the company's
obl‘lgat‘lons.“a

{5) Recovery of monies advanced 1f contract of loan 1s avoided

If a contract of Toat to the company is avoided, the lender will
be unable to prove a claim in contract for the monies advanced and
will be limited to such claims as he may have based on unjust
enrichment.

(Footnote continued from previous page)

the Australian bankrupty legislation. The court distinguished
Pett;‘s case on the ground that the English legislation
réquired an intention to prefer whereas the Australian -Act
required only that the effect be a preference, but it is
difficult to see what bearing this'has on the question. In
arriving at the conclusion that the effect of the Australian
tegislation was not to revive the surety’s 1iability the court
re}ied on the fact that a preference was only declared to be
void ‘as agafhst the trustee', but agajn it s difffcult %o
se¢e the relevance of this.

{13) cf 587-60 above.
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{6) Mora interest

The liguidator can claim mora interest on a void disposition
from expiry of a reasonable perfod after the demand for the return
of the dispositien. 14

{7} Personal 1iability of directors

In Re Neath Harbour Smelting and Rodling works'®) chitty J
satd:

The effect of [the €nglish counterpart of s 341(2])} {s this,
that unless the court sanctions any of those payments, they are
yoid .... The lapguage of sect. 165 is, "Where in the course of
the w1nd\ng up it appears that any past or present director has
misapplied or become accountable for any moneys of the company”,
then he may be proceded {sic) against. So the result is, as the
combined effect of the two sections, that the directors are
rimd facie 1iable and responsible for the moneys of the company
T Tespect of the void payments they have made.

Section 423 of the 1973 Act corresponds to s 165 of the English
Act of 1862, but 1t should be noted that it has been heidt*®) tnat
s 423 does not create a new cause of action: it merely provides a
summary remedy for the enforcement of exjsting causes of action
recognised by the law. The directors wilt therefore only be

{14} Herrigel NO ¥ Bon Rpads Co%struction Co {Pty) Ltd & Anor 1980
A at = .

{15) (1887) 56 LT 727 (Ch) at 729. See, too, Tulsidas v Industrial
Bank_of Western India AIR 1931 Bowbay 2™ a 5 Anhadra Ba

[Ed v HWarayana Rag AIR 1955 Madras 247 at 2497 The First
National Bank Ltd v Om Parkash & Others AIR 1962 PunjaE 333 at
Re Steane's (Bournemouth) Ltd [1950] 1 A1l

TIB(293-A401807. CF Re St B
ER 21 (Ch) at 244; Re J Leslie Engineers Co Ltd [1976] 2 AN
€R 85 {Ch) at 90h.

(16) Lipschitz & Schwartz NNO v Markowitz 1976 (3} SA 772(K}.
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personally 1iable if there was a breach of their fiduciary duty or
of their duty of care and skill or another recognised ground for
hoiding the directors personally liable. 1

It is not clear whether a disponee whp is obliged to restare
the company’s property is entitled to an f{ndemnity from the
directors eg on the ground that ths directors have breached their
implied warranty of authority.

{n Sée generally Cilliers & Benade Company Law # 22.15 ff.,
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CHAPTER 14 - INTERDICTING PRESENTATION

Synopsis

The court may interdict presentation of a winding-up application.

KoKk ok Kok Kk

If a company is aware that ar unfounded winding-up application
is about to be presented against it can it seek an interdict to
prevent presentation with a view to avoiding the harm that may flow
from presentation? Such interdicts have  been granted both in
Englam}1 and in Australia(Z) and it is considered that there
is no reasen why they should not be granted in this country.(:”

m %ee)eg Charles Forte Investments Ltd v Amanda [1964] Ch 240
CA}.

{2) See eg F J Reddacliffe & Associates (Pty) Ltd v Arc
Engineering [Fiy) Ltd - j

(3)  Cf Gatx-Fuller v Shepherd and Shepherd Inc 1984{3) SA 43{@}) in
which  presentation was interdictéd where the intending

applicant’s claim was disputed.
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CHAPTER 15 - MAY BANK REFUSE TO HONOUR PAYMENT
INSTRUCTIONS AFTER PRESENTATION?

Synopsis

In Engtand and Austratia it s customary for banks to freeze a
customer’s account as soon as a winding-up.petition is presented
agafnst the customer, and this gives rise to the question of
whether the banks of this country may do likewise or whether
such action would give rise to a claim for damages for wrongful
dishonour.

In this country the question of entirely freezing the account
does not arise because the position in regdard to cheques is
governed by s 73{c) of the Bilis of F ..a. e Act which protects
the payment of cReques until the b .+ rec:iives notice of the
grant of a winding-up order. The pro. #m is -iefore limited to
payment ‘instructions other than cheque

If the account is fn credit no difficulty arises. Payments to
the company are rot dispasitions by the company of its property
and payments to third parties in accordance with the company's
1nstructions must be analysed into 2 payments: a payment by the
bank.to the company which is not a disposition by the company
and a payment by the company to the third party which is such a
ggsposition, but which is recoverable from the third party not
e bark.

The problem arises where the account 1s in overdraft and a
payment instruction is given within the scope of an overdraft
facility. Even if an overdraft is repayable on demand, the bank
is obliged to honour payment instructions {ssued before
withdrawal of the overdraft facility and which are presented for
payment, or otherwise become payable, within a reasonable period
after withdrawal of the overdraft factlity, and failure to
honour such payment fnstructions is a breach of contract. On the
other hand, if the payment instructions are honoured by the bank
and the customer is thereafter placed in winding-up the
contracts of loan arising from the payment instructions and any
security held by the bank for {ts claim for repayment will be
avoided by s 341{2) unless the court otherwise orders.
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Despite this risk the bank is not relieved of its contractual
du to honour the custaier's payment  instructions,
Section 341(2) has no application until a winding-up order is
granted and a term relieving the bank of 1iability cannot be
implied in the bank customer contract mor is there a trade usage
to this effect. The bank's dilerma s, however, more apparent
than real because if the bank is obliged to honour the payment
instruction the resultant contract of Toan and the security for
the bank's claim for repayment of the loan should be vaiidated
by the court.

There is no onus on d bank to * thdraw an overdraft facility as
long as it does mot know, or have reason to suspect, that
payment instructions are being given, or are 1ikely to be given,
that would not qualify for validation, but if at any time it
becomes aware, or has reason to suspect, that such payment
instructions are being giver ar are likely to be given it ought
1o withdraw the facility and faflure to do so will weigh against
it in subsequent vatidation proceedings.

ok Kk koK Kk

If a bank Tearns that a winding-up application has been
presented against a customer, may the bank refuse to honour payment
instructions given by the customer, in view of the risk it may run
pursuant to s 341{2) if 1t honours the payment instructions?

In both Eng]and(” and Austra'l-la(z) it is generally the
poticy of the banks to refuse to honour a customer’s payment
instructions as soon as the bank learns of the presentation of a

wind‘lng-ug petition against the customer. In Re J Leslie Engineers
Co Ltﬂ,(3 in fact, the court went so far as to say:

(1} ig:segk In_ire Clifton Place Gara Ltdggéng th 4776(CA)‘ a;.
3 Ré_Argentum Reductions {UK) Lt 1 A1l ER 608 (Ch
at 6107 CF 238

-40 above.

{2}  See eg Re Mal Bower's Macquarie Electrical Centre (Pty) Ltd
[1974] UNSWLR 25% at 2B7E; McPherson Liquidation 1437

{3)  [1976] 2 A11 €R 85 {Ch) at 87d and 91g~h.
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‘Although, as I have said, the petition was presented and
advertised in September, both these cheques were, rather
surprisingly, honoured by the bank, but I am not concerned here
with any claims against the bank to which this fact may have
given rise ....

*In the {nstant cdse, the liquidator, for reasons which have pot
been explained, has' not sought to proceed either against
Hr Hadrys, who was the person directly responsibie, nor against
the bank without whose co-operation (procured, no doubt, in
ignorance of the petition) the payment could not have been made.’

But the question may be asked whether the bank is entitled to
refuse to honour the customer's payment instructions. In tn.
ordinary course this would give rise to a claim for damages for
wrongful dishonour {f the payment instructfons are drawn within the
scope of a credit in the account or an overdraft faciiity granted by
the bank, and the issue therefore is whether s 341(2) alters
the position. This question arose 1in relation to the English
counterpart of s 341(2) in D B Evans {Bilston) Lid v Barclays Bank
Ltd. Paget summarises the facts and outcome of the casé as
follows:

'Section 227 came before the Court of Appeal in somewhat unusual
circumstances in D, B. Evars (Bilston} Ltd v Barclays Bank Ltd.
O 16 Janmuary 1961 an appiication was made under S, or a
scheme of arrangement; the same day a creditor's petition for
winding-up was presented. The court adjourned the winding-up
proceedings pending the hearing of the s. 20§ application. The
defendant bank nformed the platntiffs that they were at Tiberty
to draw certain of their balances but that certain others would
be frozen, as would be any moneys paid in, while the winding-up
petition remained on the file, Thus the plaintiffs were
prevented from using the cash they received in the ordinary
course of business and they sued the bank for breach of

{4)  Freeman v Standard Bank of South Africa Ltd 1905 TH 26 at 30;
vust _Bank_o T S

ca ¥ Marques 2] SA 796(T) at
7988-C3 Cowen Negotiable Instiiients 394-415.

{5) (1961} Legal Decisions Affecting Bankers 283 [CA).
(6} Banking 247.

;
!
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contract, c¢laiming an injunction restraining the bank from
refusing to honour their cheques to the extent of their credit
balance. The injunction was refused and the plaintiffs appealed,
the court hearing the appeal as a matter of urgency. The
defendant bank argued that if they collected the plaintiff's
cheques and paid out to the company, they would be liable to
account te a iiguidator because, under s. 227, this would be a
vold disposition of the company's property. By arrangement
between the parties and with the consent of the court, an order
was made whereby the plaintiffs should pay their cheques into
the company's account and that the defendants would honour
cheques drawn against the balance providing: () that the
cheques were drawn to ‘cash' or to the order of the plaintiffs
and (31) were certified by a director or a senior partner of the
company's solicitors or accountants as being necessary for the
purposes of the ﬂus‘lness and for thie benefit of the company or
its creditors. '(

Pagetm nevertheless concludes that ‘no payments from [the
company's bank account] should be permitted unless the court
exercises its discretion and validates otherwise invalid
dispositions'.

chor'ley,(g) on the other hand, reaches the opposite conclusion:

'In the case of a compulsory order, the winding up commences at
the time when the petition to the court to make the order is
filed. As, however, the business of the company must be carried
on until an order is made and a liquidator appointed, the
authority of the directors mist be regarded as continuing until
that date. 1t would appear, therefore, not only that the bank is
Justified in paying chaques and generally in continuing business
during this period, but that it ought to do so.'

(7} See too F R Rydar ‘Payment of cheques after presentation of
petftion to wind up’ 1980 JBL 189,

(8) Banking 63. See also 247. Cf, tvo, DAL Smout Chalmers on 811ls
of Exc%ange 13¢h.ed (London 1964} 255 where the same view 18

aken 1n relation to a petftion for bankruptey.

(9} Lowd Chorley Law of Banking 6th ed (London 1974} 367.
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{10)

Reeday

takes yet another view:

'When a bank learns that a winding up petition has been
presented against a company customer but has not yet been héard
by the Court, it should pay only cheques presented by the
company for cash over the counter, e.g. wages cheques, any other
cheques be(flnlg’ returned marked  “Winding up  petition
presented”.’

Ha]sbury(lz) takes the same view as Reeday.

In seeking to determine whether a bank may refuse to honour a
customer's payment instructfons once a winding-up application has
been presentad against the customer it is pecessary to have regard
to & number of considerations.

The view has already been taken“’a) that s 341{2) does not
affect a bark's duty and suthority to honour a customer's cheques
inasmuch as the position in regard to cheques {s governed by s 73{¢}
of -the Bi1ls of Exchange Act; accordingly, the question of whether a
bank may decline to honour a customer's payment instructions after
presentation of a winding-up application against the customer only
arises n relation to payment instructions other than cheques. The
English, Australian and Indfan Bills of Exchange Acts, on the other
hand, contain no counterpart of s 73g), and their counterparts of
s 341(2) accordingly also apply to cheques.

(10) TSG Reeday The Law Relating to Banking 4th ed{London 1980)
158,

(1)) This approach accords with the English decisfons that payment
of a debt to a company fs not a dispesition of the company's
property whereas payment to a third party in accordance with
the company's 1instructions is such a disposition and 1is
recoverable from the payer - see 375-91 above.

{12) Halsbury vol 3 'Banking’ # 64(5}. See too P J M Fidler Sheldon
and Fidier's Practice and Law of Banking 1lth ed {London 1982

) =3

{13) see 161FF sbove.

haid
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‘The view has 21so already been taken“” that payments made Ly
a bank pursuant fo a customer's instructions are not recoverable
from the bank under s 341(2), whether made to the customer itseif or
to third parties in accordance with the customer's {nstructions.
Payment to the customer itself is not a disposition by the customer
of its property and payment to a third party in accordance with the
customer's instructions must be analysed into 2 payments: a payment
by the bank to the customer, which {s not a disposition by the
company of fts proparty, and a payment by the customer to the third
party, which is such a disposition but which is recoverable from the
third party not the bank.!'®) It foltows that if the customer's
account 1s in ‘credit the bank 15 in no Jeopardy arising out of
5 341(2) and there is no need for the bank to refuse to honour the
customer's payment {nstructions.

The difficulty arises where the customer's account {s in
overdraft. In this country, uniike in England, Australia and India,
the conclusion of a contract for a payment s a disposition within
the meaning of s 341(2) and therefore the contract of loan which
arises if a payment instruction fs honoured at a time when the
customer's account is in overdraft {s itself a dispostﬁon.(”) it

{14) See 375-81 above.

{15} Th1s s consistent with the Australian decision {n Re Mal
Bower's Macquarie Electrtca? Centre lPt ) Ltd [1874) L RSWIR

ut “TnconsTsten sTon in Re Graﬁ s
Inn Construction Co Ltd [1980] i MI ER 814 (CA) - sée further
above.

(16} Even iF the credit arose from deposits made after presentation
the position {s the same. True, the deposits would be void
dispositions but the payments made pursuant to the customer's
payment instructions would, it fs thought. nevertheless
constitute payments on account of the bank's Hability to
repay the void deposits

{17} See 396-7 above.

arg
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follows that unless this contract {s validated the bank cannot claim
under the contract either for repayment of the monies paid out by it
o» for the agreed interest thereon and that the bank 1s limited to
such claims as it may have based on unjust enrichment. Moreover,
whatever claims the bank may have are not secured in the absence of
validation by any security the bank may hold from the
customer. The bank may thereforé be expected to wish to avoid
the risk of having to apply for validation by declining to honour
the customer's payment Tnstructions. But fs it entitled to do so?

This question only arises if the payment Instructions are given
within the scope of an overdraft facility - because if the
instructions are not given within the scope of such a facility the
bank 1§ under no duty to honour them.ug) If the bank is under a
duty to honour the payment fnstructions 2 further questions arise:
What is the general rule relating to the termination by a bank of
1ts duty to honour a customer's payment {nstructions drawn within
the scope of an overdraft facility, and to what extent, if any, is
the general rule altered by s 34L(Z)7

Hihere the customer's account s {n credit the bank may only
terminate .its duty %o honour the customer's cheques and other
payment instructions by terminating the bank customer contract, but
where the customer's account 1s {n overdraft and the bank has
granted an overdraft facility the bank may terminate {ts duty efther
by terminating the bank customer contract or by withdrawing the
overdraft facility. Although the bank is only 1in jeopardy pursuant
to s 341{2) if the account 1s in overdraft, it s convenient to
first examine the position regarding termination by the bank of the
bank customer contract where the customer's account is fn credit.

{18) See 399-421 above.
{19} See 23 above.
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If the customer's »< nunt is in credit 1t is well-recognised
that if the bank wishes ' terminate the bank customer contract it
must, in the absence of agreement to the contrary, give reasonable
notice of termination:

‘Normally a bank is not entitled to close a customer's account
without due notice. This is at least mainly for the protection %
of outstanding chedques’ b

{per Lord Kilbranden in National Westminister Bank Ltd v Halesowen % -
Presswork and Assemblies Ltd ). It 1s suggested, however, that :
it s necessary to distinguish 2 separate periods: firstly a
reasonable period for the customer to make alternative banking
arrangements and secondly a reasonabie perfod thereafter for cheques
{ssued prior to the expiry of the first period to be presented.
During the first peried the bank would be obliged to permit the
customer to continue to operate on the account in all respects but
during the second perfod the bank would only be obliged to continue
to honour cheques issued to third parties prior to the expiry of the
first period.

1f the customer's account s in overdraft reasonable notice of
termination of the bank customér contract would similtarly be ]
necessary to enable the customer to make alternative arrangements. 2
On the other hand, no peried of notice is, it is thought, necessary . '
to withdraw an overdraft facility in the absence of agreement to the
contrary: unless the parties have agreed otherwise overdrafts are
repayable on demand without any period of notice,(z” and 1t
Togically follaws, 1t {s suggested, that the overdraft facility fis
similarly subject to withdrawal without any period of notice. On the
other hand it does not necessarily follow that the withdrawa) of the

(20) [1972] L A11 ER 641(HL) at 662f-g. See too Joachimson v Swiss
Bank Corporation [19211'3 KB 110" (CA} at 1275 Matan Bills of
xchange .

(21) Willis Banking 141; Paget Banking 115; PJ Cresswell et ali{
Encyclopaedia of Banking Law (London August 1984) ## C181-3.
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fact1ity would rejieve the bank of the obligatfon to continue to
honour cheques issued to third parties prior to receipt by the
customer of notice withdrawing the facility, and it is considered
that the bank is not relieved of this obligation:

‘It 1s not necessary to consider what the rights of the bank
were with regard to their debtors when they had agreed to an
overdraft. The transaction is of course of the commonest. It may
be that an overdraft does not prevent the bank who have agreed
to give it from at any time giving notice that it fs no Jonger
to continwe, and that they wmust be paid thelr money. This [
think at least it does; 1f they have agreed to give an overdraft
they cannot refuse to honour cheques or drafts, within the 1imit
af that overdraf%, which have been drawn and put in circulation
before any notice to the persen to whom they have agreed to give
the overdraft that the 1~rm~1t is to be withdrawn. That effect I
think it has in point of Taw....'

{per Lord Herschell LC in Rouse v The Bradford Banking Company

Ltd* /). This 4s not {nconsistent with the overdraft's belng’

répayable on demand: if the overdraft is repayable on demand and
demand has been made the customer will simply be obliged to repay
the amount of each cheque as 1t is honoured by the bank.

There is no need for the bank's continuing obligation to honour
the customer's cheques to apply td cheques drawn by the customer in
1ts own favour and even if the bank's obligation did apply to such
cheques the obligation would be extinguished by set-off against the
customer's reciprocal obligation to immediately repay the amount
payable.

In the case of payment {nstructions other than cheques the
position is, it 1s thought, clearly similar where the payment
insteuction 1s issued to a third party, as in the case of a debit

{22) [1894] AC 586 {HLE) at §95-6. See too Willfams and Glyn's Bank
Ltd v Barnes [1981] Com LR 206{QB) at 209 3 Volkskas Bpk
v Van Aswegen 1961{1) SA 493(A) at 495G-496A; J MTInes Holden
The Law and Practice of Banking 3rd ed {Landen 1982) vol 1 p

B9 MaTan € of Exchange 8.
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order. Where the payment instruction is not {ssued to a third party
but {s given to the bank direct, as in the case of a stop order, the
position fs Tess clear but again it is thought that the position is
similar. Trye, the customer's reputation is not as directly at risk
where the payment instruction is not presented by the payee for
payment; however, the customer may nevertheless stand to suffer
serious prejudice if the payment is not made - eg a valuable
contract may lapse if payment is not made - and the customer may
need time to make alternative arrangements.

This is the general rule but does s 341(2)} alter the position?

It has already been pointed out(za) that s 341{2) has no
apptication until a winding-up order is granted; prima facfe,
therefore, it would not relieve & bank of its contractual
abligations before the grant of the order. It {s thought, moreover,
that the scheme of the winding-up provisions of the Act confirms
this prima facfe cenclusion. The purpose of a winding-up application
is to deterinine whether or not the company should be placed in
winding-up; accordingly, a winding-up order may or may not ensue. It
follows, it is thought, that it would be anomalous if the Act were
to be interpreted as relieving debtors of their obligations to 2
company as soon as & winding-up application is presented even though
no winding-up order may ensue. Such an interpretation would
have the result that the mere presentation of a winding-up
application would be likely to cause serfous harm to the company,
whether well-founded or not.

(23} See 255-6 above.

(24} But cf In re Bostels Ltd [1968] Ch 346 at 352 E-G and Re
Nicke] MTnés Ld TIW/BT 3 ACLR 686 {NSW) at 688 in which T
Was said that if a winding-up petition has been presented
against a company the provisions of the Engiish and Australian
counterparts of s 341(2) respectively entitle the petitioning
creditor to refuse to accept payment of his clainm despite the
fact that no order has been granted.
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There s, it 1s considered, alse no common Taw principlé which
would relieve the bank of its contractuai sbligations. It would not
seem possible to prove an implied term to this effect. Had the
parties been asked at the time of conclusion of the bank customer
contract whether the bank would be entitled to refuse to honour,
payment finstructions on presentation of a winding-up application
against the company, whether well~founded or not, it may be doubted
whether the customer would have agreed. z it is, moreover,
understood that the banks ¥n this country do 20t Have a
uniform, invariable practice of refusing to honour a company's
payment instructions as soon as the bank learns that a winding-up
application has bdeen presented against the company and it would
therefore Tikewise not be possible to establish a trade usage to
this effect.

t(ZB)

It may be noted that Page states:

'The rights of the banker to decline unusual risks, clearly
recognised. since the Macmillan case, is not confined to those
arising directly from ambiguity of the mandate whether in the
framing or transmitting of it. It is a falr reading of the
contractual obligation that not only shall the customer not
impose, but the banker need not undertake, exceptional risks.'

Despite the wide phraseoiogy, it may be doubted whether Paget
intended to convey that a bank has a general right to deciine any
unusual risk. Certainly, Macmillan’s case ts ne authority for

(25) See generally 76-81 above on implied terms.

(26} From officials of the banks.

{27) see eg Tropic Plastic_and Packaging Industry v Standard Bank
of SALEd fgﬂ 7} SA T08 (DECLY aé TT9R-T20ATWiTTe & WMiTiin
Mercantile Law 28.

{28) Banking 231.

{29) London Joint Stock Bank Ltd v Macmillan & Arthuy [1918] AC 777
weETT T
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such a general proposition. The court expressly 11‘mited(30) the
rule 1afd down in that case to negligence in the transaction itself.
And the example given by Paget of an Arabic indorsement entitling
the bank to defer paying while it ascertains the meaning of the
indorsement: is itself of fairly narraw compass. It is doubted
therefora whether Paget intended his statement to extend as far as
conveying that a bank would be entitied to decline to accept a risk
such as the risk inherent in the honouring of a customer's payment
instructions after presentation of a winding-up application against
the customer, and if he did in fact intend to convey this its
validity must, 1t 1s thought, be doubted in the absence of authority.

The fact that s 34L(2) does not relfeve the bank of its duty to
honour the customer's payment instructions does not necessarily mean
that 1t s entirely irrelevant to the guestion under consideratton;
on the contrary it is considered that it is a factor ‘to which the
court way properly have regard in determining the Tength of the
period during which the bank 15 reguired to continue to honour
payment instructions issued prior to the withdrawal of the overdraft
facility. Where s 341(2) has no application the anly relevant factor
is 1likely to be what period is reasonable for third parties to
present payment fmstructions issued prior to withdrawal of the
overdraft facility, but where s 341(2) appiies the court can, it is
suggested, also properly have regard o the perfod reasonably
required by the customer to obtain an advance validation order.

If 3 bank fs not relfeved by s 341(2} of its duty to honour a
customer's payment instructions given within the scope of an
overdraft facility the bank is, of course, on the horns of a
dilemma: §f 1t honours the payment instw:ctions it may be unable to

{30} See eg 795,
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recover part or all of the monies paid out and if it refuses to
honour the payment Instructions it may ifncur 2 liability for
damages. 3 On  the other hand, the view bhas already been
taken(sz) that if a disponee was obliged to act as he did he will
normally be entitled to validation. The bank's jeopardy is therefore
essentially that it may be put to the inconvenience of. applying for
validation, not that it will be deprived of the claim it would
otherwise have.

This, however, gives rise to the question of whethér a bank
ought to give notice withdrawing any overdraft facility granted by
it to 'a customer, 4&s soon as 1t becomes awaré that a winding~up
application has been presented against the customer. Obviously, a
bant is very likely to do so anyway for commercial reasons but g:he
question which arises {s whether, if the bank does not do se, this
will wefgh agafnst it in a subsequent application for validation of
the contract of loan which arises each time the bank honours a
payment instruction.

The answer is, it is suggested, that as long as the bank does
not know, nor has any reasan to suspect, that payment instructions
are being given or are likely to be given, that would not qualify
for valldation, there is po onus on it to withdraw the facility. If
1t were otherwise the mere presentation of a winding-up application,
whether well-founded or not, would prejudice the company, and the
courts have recognised that their discretion should be exerciced in
such a way as to avoid this consequence as far as posslMe.‘sa)

(31) Cf Hal M Bateman ’Post—&ankru)ptcy Transfers: An 07d Problem in
Need of a New Solution’ (1968) Cornell Law Rev 280 at 298,

(32) See eg 607-8 above.

(33} See eg !n re Wiltshire Irgn Company Ex p Pearson {(1868) 3 Ch
App 4437at 447,
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On the other hand, if the bank does know, or has reason to
suspect, that payment instructions are being given, or are likely to
be given, that would not qualify for validation, the bank should
give notice withdrawing the facility and if it does not do so the
courts may be expected to approach the question of validation as if
it had done so. The effect of the courts' approaching the matter in
this way would be broadly that where the bank has not given notice
withdrawing the facility when it should have done so, knowledge on
the part of the bank at the time of payment that the payment {s not
in the interests of creditors would gemerally disentitle the bank to
validation and the bank could not rely on the fact that it fis
obliged to honoup the payment instruction in order to contend that
it i only its kpowledge at the date of the grant of the facility
that 1s relevant.

{34} See 555-7 above.
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CHAPTER 16 ~ COMPARATIVE LEGISLATION
Synopsis
The need for anti-preference legisiation is widely feélt in other o i;
legal systems too. Generally the same legislative provisions T
apply both to natural persons and to companies and the 4
legisTation spells out in. detail which transactions are b
impeachable and which are not rather than giving a wide &

discretion to e courts as s 341(2) does. The fmpeachable
transactions can generally be broadly ¢lassified into 3
categories: transactions for no or inadequate value; the -~ >
discharge of debts with the intention, or with the effect, of : -
preferring certain creditors over the others; and fraudulent
transfers of property. A wide diversity of approaches to these
common problems {s, however, to be found in the countries
reviewad. This llustrates the difficulty faced by & court when
called upon to exercise its discretion under s 341(2), but 3 -
despite the wide diversity of approaches some guidance is to be
had from the approaches of the countries reviewed as to which
transactions should be upheid and which should not in the .
exercise of the discretion under s 341(2}. E

L R

The need for rules to ensure that certain creditors are not
preferred at the expense of the other creditors during a debtor's
slide into insolvency is widely felt in other legal systems too.

In Roman and Roman-Dutch Taw creditors could attack a fraudulent
preference under the actio Pauliana and fn England Tegtslation

{t) See generally J H Dalhuisen Dalhuisen_ on  International
Insolvency and Bankruptcy (New YuF 3 al o}

3 el
ans o urcpean _ Continental (Paris IS3ET;  Lés
Procédires Collectives de Liguidation ou_de Renflouement des
nterprisas en Droit Compar€ under the dfrect{on of R Rodfére

T !ns%‘iEui de DroTE Compare de Paris (Paris 1976},
{2} See eq Voet 42.8; Fenhalls v Ebrahim & Others 1966 {4) SA 723
{DECLD); Mars Insolvency #12.19. The action 15 still available
in addition to the statltory rights under ss 26, 29, 30 apd 31

of the Insolvency Act as applied to companies by s 339 of the
Companies Act and under s 341(2} of the Companies Act.
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allowing the impeachment of frauduTent conveyances was first enacted
under Queen El{zabeth I.m The need to prove fraud, however,
limited the scope of these remedfes and in modern {nsolvency
Tegistation the @lement of fraud is often dispensed with, although
this has in turn generally necessitated an intricate system of
axceptions to protect ordinary commercial intercourse.

Attempts to strike a balance between the {nterests of the
creditors and the need to avold the hampering of the free flow of
trade have led to a wide diversity of legislative provisions in
different countries, and legislation such as s 341{2) leaving this
balancing exercise te the courts is the exception rather than the
rule: most insolvency Tlaws seek to define in detail what
transactions will or will not be fmpeachable. Different
impeachment Jaws for companies and natural persons are similarly the
exteption rather than the rule.

{1) England

The English Companies Act(s) contains pr‘ovis‘lm\s”) similar
to ss 348 and 341{2), but the English Bamkruptcy Act, which

(3) 13 Eliz ¢ 5 (1§71),

(4)  Sections 26, 29, 30 and 31 of the Insolvericy Act are an
example of this approach.

{8} The desirability of the harmonisation of our Insdivency Act
and the provisiens of our Companies Act relating to
windings-up was recognised both by the Van Wyk de Vries
Comnission {Main Re?ort # 50.02) and by the Minister of
Economic Affalrs on jntroducing the bill which was enacted as
the 1973 Act (Hansard vel 44 col 6403). In England the Cork
Commfttee reached the same copclusion in regard to the English
Bankruptcy Act and the provisions of the English Companies Act
relating to windings-up (Report ## 111-1i3),

(6) 1948,
{7)  sections 229 and 227,
{8) 1914,

“ sigca

O P

.
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deals with the insolvency of natural persons, contains provisions
which differ both from s 341(2) and from the provisions of our
Insolvency Act.

Section 37 of the Bankruptcy Act deems a bankruptcy to commence
at the time of the act of bankruptcy on which the recefving ovder s
made or at the time of the first such act during the 3 months
preceding the presantation of the bankruptcy petition. With the
exception of transactions protected by ss 45 and 46 dealt with
below, all dealings by the bankrupt with his property and all
payments and othér transfers of property to the bankrupt after the
deemed commencement of the bankruptcy are impeachable by the
trustee. On the other hand, debts incurred by vthe bankrupt are
only void {if the creditor .had notice of an act of bankruptcy
available against the bankrupt.(m

Also impeachable are:

- any transfer of property, or charge thereon, or obligation
fncurred by the bankrupt, during the 6 months preceding
presentation of - the bankr stcy petition with a view to
preferring a creditor, 2 but pressure by the creditor may
negative an intention to prefer;(u)

- any settlement if made during the 10 years preceding the deemed
commencement, provided that 1f the settlement took place more

(9} Halsbury vol 3 'Bankruptcy and Insolvency’ ## 665 and 667.
{10} Sections 30{2) and {3).

{11) Ssection 44(1). Section 320 of the Companies Act 1948 applies
s 44 to companies.

(12} Halsbury loc cit ## 914-5.
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than 2 years before such cofimencement the. recipient may avoid
impeachment by proving that the settlor was solvent immediately
after making the settlement. To constitute a settlement
there must be an intention that the property will be retained or
preserved for the benefit of the donee in a form that can be
traced. 1 Specfal provisions apply to settlements on wives
and children; 115

- conveyances made at any tiiie with the {ntention of defrauding
1
creditors. (8

Subject to the aforegeing provisions, s 45 protects:
{a). Any payment by the bankrupt to a creditor;
{b} Any payment or delivery to the bankrupt;

(c) Any conveyance or assignment by the bankrupt for valuable
consideration;

() Any transaction with the bankrupt for valuable consideration;

prior to the grant of the order provided that the other party was
unaware of ahy act of bankruptcy committed by the bankrupt.

Notwithstanding anything to the contrary in the Act, s 46
protects any payment or delivery to the bankrupt after notice of an

(13) Section 42(1); Re Reis Ex p Clough [1904] 1 K8 451,

SUCARRCOR T

T

{14) Halsbury loc cit # 895.
{15) Section 42(1).

{16) Ssectfon 172 of the Law of Property Act 1925,
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act of bankruptcy but before notice of presentatfon of a bankruptey
petition and before the order provided that the payment or defivery
was fn the ordinary course of business or otherwise bona fide.

{2) Australia

The position in Australia is broadly similar to the position in
England although there are material differences. There fs the same
separation between companies and natural persons, the Companies
Act contatning provis‘lons“s) simiiar to ss5 348 and 341{2)
and the Bankruptcy Act 19) being broadly modelled on the Ergifsh
Act.

Section 116 of the Bankruptcy Act deems a bankruptcy to commence
at the time of the act of bankruptey on which the receiving order'is
made or at the time of the first such act during the 6 months (as
opposed to 3 months in England) preceding the presentation of the
banknuptcy petition. With the exception of transactions protected by
ss 123 and 124 dealt with below, all dealings by the bankrupt with
his property, and all payments and other transfers of property to
the bankrupt, after the deemed commencement of the bankruptcy are
impeachable by the trustee. 20 On the other hand, debts incurred
by the bankrupt are not void unless they are avoided by one of the
provisions dealt with below.(zn {Thiere §s no provision equivalent
to s 30 of the English Act avaiding debts 1f the creditor had notice
of an act of bankruptcy available against the debtor.}

(17) 1981 (Cth).

(18) Sections 386(2) and 368{1).

(19) 33 of 1966.

(20) Re Dogker (1938) 10 ABC 198, 245; ¢ Darvall & N T F Fernon

WcDonaid Henry and Meek Australian Bankruptcy Law and Practice
BEh €d (Sydney & March 19BA) Z54TF. ArkTIpTEY -2 and Practlce

(21} Section 82; McDonald Henry op cit 189.




(22)

(23)

(28)
(25)
(26)
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Also impeachable are:

any transfer of property, or charge thereen, or obligation
incurred by the bankrupt during the 6 months preceding
presentation of the bankruptcy petition or thereafter which had
the effect of preferring a creditor, unless the other party
proves that he acted in good faith and the ordinary course of
business and was unaware of the debtor's insolvericy and of the
fact of the preference and he gave valuable considerat‘lon.(zz)
(The wost fmportant differences from the corresponding English
provision are that the Australian provision aiso applies after
presentation and an intention to prefer is not required);

ary settlement made on or after the date 5 years (not 10 as fn
England] before the deemed commencement, provided that if the
settlement took place more than 2 years before such commencement
the recipient may avoid impeachment by proving that the settior
was solvent immediately after making the settlement.(za) To
constitute a settlement there must be an {ntentfon that the
property will De retained or preserved for the benefit of the
donee in a fornt that can be tr'aced.(24 Special provisfons
apply to settlements on wives and chitdren;

dispositions 1o defraud creditors unless for  valuable
congideration to a disponee in good fa(th.(z6

Section 122. Section 451 of the Companies Act 1981 (Cth)
applies s 122 to companies.

Section 120, Section 451 of the Companies Act 1981 (Cth) also
applies s 12D to companies

Mcdonald Henry op cit 299.
Section 120
Sectfon 121,
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Subject to the afaregoing provisions, s 123 protects:

{a} Any payment by the bankrupt to a creditor;

{b) Any conveyance, transfer or assignment by the bankrupt for 3
valuable consideration; ' 1

{¢) Any transaction with the bankrupt for valuable consideration;

(d) Any transaction to the extent of a present advance made by :n
existing creditor;

provided that the other party proves that:

(i) The transaction tock place before the  bankruptey
orders;

{11) He had no notice of the presentation;

{444} The transaction was in good fafth and the ordinary
coupse of business.

Knowledge of an act of insoivency fis deemed nat te per se
preclude good fafth.

(The English Act contains nu counterpart of {d).)
Notwithstanding anything to the contrary in the Act, s 124
protects payments and deliveries to the bankript provided that the

ather party proves they were made in good faith and the ordinary
course of business and, if made after the order, without negligence.

{27} McDonald Henry gp cit 328,

L} s ' Lt T
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Knowledge that the debtor was unable to pay his debts or of an act
of bankruptcy or of the presentation of a bankruptcy petition fis
deemed not to per se preclude gaad faith. (The corresponding English
section only appifes before notice of presentation and before the
order. )

13} India

The position in India is bdroadly .similar ta the position in
England although in addition to the Companies Act 2 there is not
only one but 2 Insolvency Acts: -the Presidency-Towns Insolvency
Act 29) which applies in Bombay, Calcutta and Madras and the
Provincial Insolvency Act which appiies in the rest of india.
The™ Companies Act contains provis(onsul) similar to ss 348 and
341{2)} of our Act and the Insolvency Acts are modelled on the
Engiish Bankruptcy Act, although they contain: material differences
from that Act and from one another.

The principal differences between the Indian Acts and the
English Act are as follows: The Provincial Insolvency Act only

relates the insolvency back to the presentation of. the insolvency

pet(tion,(“’ although the Prasidency-Towns Act follaws the

English mde).(aa) Neither of the Indian Acts contains pravisions

{28) i of 1956.

(29) 3 of iam,

{30) 5 of 1920,

{31) Sections 441(2) and 536(2).
{32} Section 28(7).

{33) Section 51.




655,

similar to ss 30(2) and (3) of the English Act providing that debts
incurred by the insolvent are void if the creditor had notice of an
act of bankrupicy avaiiable against the bankrupt, but not otherwise.
Fraudulent preferences can only be set aside if made during the
3 months preceding presentation, not & months4(

The ‘Indian Acts contain no provisions regarding settlements but
instead avoid all transfers of property, except to a purchaser or
incumbrancer Tn good faith and for valuable consideration, during
the 2 years preceding his being adjudged insolvent in the case of
the Presidency-Towns Act, 3 or preceding the presentation in the
case ‘of the Provincial Act.( 8) Bona fide transactions before the
pther party had notice of an act of insolvency are protected as in
s 45 of the English Act except that the other party must have been
unaware of the presentation, not of an act of insolvency committed
by -the imsolvent, for the protection to apply. There is no
provision equivaient to s 46 of the Engiish- Act protecting
transactions after notice of an act of insolvency but before notice
of presentation.

(4} Canada

(38}

The Canadian Bankruptcy Act applies both to natura}

{34) Section 56 of the Presidency-Towns Act and s 54 of the
Provincial Act. Sections 531 of the Companies Act 1956 applies
these provisions to companies except that the period is 6
months. Moreover, under s 531A transfers not in the oruinary
course of the company's business or net in good faith and for
value within ane year before presentation are void.

{35} Section 55.
(36) Ssection 53.

{37} Section 87 of the Presidency-Towns Act and s 55 of the
Provincial Act.

(38} RSC 1970 cB-3.

Su s
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persons and to compan{esw” and {s broadly sfmilar to the English

Bankruptcy Act.

The principal differences between the Canadian and English Acts
are as follows. The Canadian Act relates the bankruptcy back to the
filing of the bankruptcy petition, not to the act of bankruptcy on
which the recejving order is made or the first such act during the
3 months preceding presentation. The Canadian Act does not
contain provisions simitar to ss 30{2} and (3} of the English Act
providing that debts incurred by the insolvent are void if the
creditor had notice of an act of bankruptcy available against the
bankrupt, but not otherwise. Fraudulent preferencés can only he set
gside if made during the 3 months preceding filing of the petition
{12 months {f the other party is related (o the bankruptl, not
Smunths,“]') If the transaction has tiie wffect of preferring a
creditor, an intention to prefer is rebuttably presumed and evidence
of creditor pressure is not admissible to support the
transaction.

The Canadian provision(u) regarding settlements is simila» to
the English provision except that the periods are 5 years and
i-year, not 10 and 2, and the onus s expressly placed on the
trustee. Moreover, if the bankrupt during the 12 months before
becoming bankrupt sold, purchased, leased, hired, supplied or
received property or services in a non-arm's length transaction and
the consideration was conspicuously greater or less than the fair
market consideration the court can order the other party to pay the

{39) Definition of 'person' in s 2.

{40} Section 60{4). The wide 1interpretation placed on this
provision has been considered at 263-5 ahove.

{81) Sections 73{1} and 74; Houlden & Morawetz Bamkruptcy Law F132.
(42) Section 73(2).
(43) Section 89,

P en
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difference to the trustee.““
The  Canadian counterpart'®®! of 545 of the English Act
differs from the English provision in the following respects:

- whete the English section refers to ‘valuable consideration® the
Canadian section refers to ‘'adequate valuable cansideration',
which is defined as 'consideratien of fair and reasonable money
value's

- one of the requirements for the operation of the Canadian
section is that the party seeking its nrotection must have been
in good faith.

There is no provision equivalent to s 46 of -the English Act
protecting transactions after notice of an act of insoivency but
before notice of presentation.

(5 United States

The provisions of the United States Bankruptcy Code(4ﬁ)

the most detailed of the countries reviewed.

are

The starting point of the Code for present purposes is s 541{a)
which provides that the bankrupt estate consists in the first
instance of the property of the debtor at the date of filing of the
bankruptcy petition. It would follow in the absence of provision to
the contrary that no payment or delivery by or to the debtor
thereafter 1n respect of a debt falling into the estate would be

(44) Section 78 read with s 3.
{48) section 75.

(46) 1978, 11 USC, which appifes both to natural persons and
comparies.
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(47)

(48}
(49)
(50)
(51}
(52)
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d nor would any debt incurred by ‘the debtor thereafter be

provable against the estate. These consequences are, however,

gated by a number of provisions:

payment or delivery to the debtor in good faith and without
notice of the filing Is valid, even if it takes place after the
grant of the order;

payment or delivery to a third party in accordance with {he
debtor's directions in good faith and without notice of the
f{1ing is valid insofar as the person making payment or delivery
is concerned, even 1(f4§\>)ayment or delivary takes place after the
grant of the order. The payment or delivery is also valid
insofar as the third party is concerned save to the extent it

may exceed the value given by the third party after filing; 50)

the debtor may, unless the court otherwise orders, continue his
business untii the grant of the order and an{ piyment or
delivery effected by him in so doing is valld,(‘r'l save to the
extent it may exceed the value given by the other party after
£1ting:

Similarly, property acquired after filing . is denerally
excluded from the estate - Collier Hankrupicy # 541-05.

Section 542(¢).
Section 542{c).
Section 549(a} and {b}.
Section 303(f}.
Section 549(a) and (b).

T

5
i
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any debt incurred by the debtor in the ordinary course of his
business or financial affairs before the grant of the order, or,
if earlier, the appointment of an interim trustee,(53 may be
proved against the estate.

The Code also contains a number of provisions for the avoidance
of pre-filing transactions:

- s 547 avoids any transfer of property (including the
furnishing of security) o a creditor for an existh(\?s)debt
at a time when the debtor was factually finsolvent, if
made during the 90 days preceding filing (one year in the
case of certain insiders(®®)} which vesults in a
preference to the creditor, subject to the foilowing
principal exceptions:

{a) a transfer in consideration of new value given by the
transferee;

{4} payment of a debt made in theé ordinary course of
business or financial affairs of both parties and

{63) Section 303{g) provides for the appointment of an interfm
trustee at any time after filing.

{54} Sectfon 502{f}.

{55) Section 547(f) presumes the debtor's factual insolvency during
the 90 days preceding t..7ng. The effect of this 'is merely to
shift the burden of going forward, and not the burden of
proof' - rule 301 of the Federal Rules of Evidence.

{56) Certain defined persons closely related to or associated with
the debtor and who had reasonable cause to believe that the
debtor was insolvent at the time.

'
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incurred fn such ordinary course, if made according to

ordinary business terms within 45 days after the debt was
fncuv‘v‘ed;(57 i %
- if a creditor holds a security interest in the debtor's :1 ‘v]

debts or stocks, the creditor's position may not improve
during the 90 days (one year in the case of certain
1nsiderslse!) preceding filing due to an increase in the
debts or stocks (other than due to fluctuations 1n market
valuel;

- s 548{a){1) avoids any transfer of property or assumption
of any obligation. during the year preceding filing if
madewith intent to hinder, delay or defraud present or
future creditors. Such intent is not reauired on the part
of the other party;

- s 548(al(2} avefds any transfer of property or assumption
of any obligation during the year preceding filing if made
without equivalent value having been given and if:

fa) the debtor was factually insolvent {mmediately
afterwards;

{b} the debtor was a businessman and was Tleft with
1nadequate capital; or

{c) the debtor was too i11iquid to meet his debts as they
fell due.

{57) Creditor pressure does not operate to exempt an otherwise
preferential transfer, and the debtor's intent or motfve is
not a material factor - Coliler Bankruptcy # 547.01.

(58) See note 56 above.

(59} Section 547(c}{5); Collfer Bankruptey # 547.41.
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(61 France(69)

There 1s no general provision under the French insolvency
hegislat{on(61 for the relation back of an trsolvency. An order
of tnsolvency is effective from the time it is granted and the
general rule 1s that all acts preceding the grant of the order are
valid. The French A&t does, however, avoid certain specific
acts which take place after the ‘cessation of payments' by the
insolvent.

The expression 'cessation of payments' 1s not defined but has
been held to mean the faflure to pay one's debts as they fall
due. This may or may not coincide with actual fnsolvéency. The
mere failure to pay one or more debts timeously is not sufficient;
there muist be proof that the debtor s ‘dans une situation

finagcidre désespérée et dans un total dénuement de crédit'.
The court fixes the date of cessation at the time of granting the

insalvency order but may modify it later. The date may

(60) See generally C Livadas The Winding-up of Insolvent Companies
in _England and France {Deventer IW;)

{61) Lol 67-563 of 13 July 1967, which applies both to natural
persons and to compantes.

(62) 6 Bord Réglement Judiciaire et Liguidation des Biens (Paris
1969) #F 5%3 and 388,

(63) J Argenson & G Toujas Réglement Judiciaire Liguidation des
Biens Faillite 4th ed (PaFis 1973) .

{64) Loc cit 24: 'in a hopeless financial situation and with all
credi% exhausted'.

{65) Sections 6 and 29.
(66} Section 30.
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be more than 18 months before the urder.(67) In the majority
cases the date of cessatfon is fixed as the date of -the
(68) and 1f the court makes no order fixing the date the date

is automatically deemed to be the date of the order. 69)

The following pest~cessation acts are avoided by 529,(70)

irrespective of whether the other party was in good faith or unaware
of the cessation, provided that they caused prejudice to the body of
creditors:

- (67}
{68)
169}
(76)

{71)
(72)

gratultous transfers of property inciuding marrjage settlements;

contracts where the insolvent's obligations markedly exceed the
other party's obligations;

the payment of debts before maturity 1f the date of maturity is
after the inselvency order, but this does not apply to payments
on running account, and the payment of bilis of exchange
1s also afforded certain protection;

the payment of debts otherwise than in a norma) manmer, Payment
in cash, by a biii of exchange or by money transfer is expressly
stated to be normal. Payment in the manner contemplated by the

Sectfon 29.

Bord op cit # 80.

Section 6.

§§e4§§n:;?11y Bord gp cit ## 388 ff; Argenson & Toujas op cit

Bord op cit 4 394; Argenson & Toujas op cit # 441.
Section 32.
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contract is Iikewise normal.lu) Payment by delivery of goods,
cession of a debt, datio in solutum o detegation of the debt is
abnormal. Compulsory payments, eg pursuant to execution of a
Judgment, -are normal;

- the furnishing of security for an existing debt.

Moreover, the court has a discretion”e) to invalidate certain
acts as follows:

~  gratuitous transfers of property including wmarriage settlements,
during the 6 months preceding cessation;

« {f.the other party was aware of the cessation:

{a) "the payment of any debt which s not automatically invalid

under s'29, except for involuntary payments; m

{b

any prejudicial transactjon such as a purchase at an
excessfve price; & sale at a very Tow price; a lease on
abnormal conditions; & disadvantageous compromise.

In addition, s 1167 of the Civil Code avoids any act of the
insolvent which caused or increased the insolvency 1f the insolvent
acted with the fntentfon to defraud his creditors and the other
party was a party to the flraud.(79

(73) Bord gp cit # 397,
{74} Bord gp cit # 400.
(75) Ipid. g
t76) Sectfon 31. ' .
(77} Bord Liguidation # 417.

{78) Argenson & Toujas Liquidation 479,
(79) Bord Liquidation v 430.
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(7) Hetherlands (80

Thers is  no  general provision  under the  Dutch

Fatllissementowet for the relation back of an i
insolvency. The Act daes, however, avoid certain specific acts 3
although the range of acts concerned s the most limited of the ‘r - -
countries reviewed: F e

- s 44 avoids domations {f the insolvent knew that the donation B
vould prejudice the creditors whether or not the donee shared ;
such knowledge. Donations are rebuttably presumed to have been
made with such knowledge 1f made within 40 days before the
insolvency order (80 days 1f to a relative up to the third

degree). The giving of security for an existing debt is
not a donation even if the debt 1is not due and fj
payable. ) Otherwise ‘schenkingen’ has a wide meaning.ws)

The benefictary is not liable to restore the donation to the
extent it was consumed bafore he became aware of the donor's
financial position;

(80) See generaily A van den Ende Faillissementswet (Deventer
October 1983). —

{81) Wet van den 30sten September 1893 (scaatsmad 140) ap het
Faillissement en die Sursdance van aiing, including
amendments up to that of 13 April 1978 (staa\:sb]ad 258).

{82} Section 23. Prior to 1893 an insolvericy dated back to the date
of the petitiop but this was rejected by the commission which
preceded the 1893 Act - WLPA Molengraaff & CW Star Susmann Oe
Faillissementswet 4th ed {Zwolle 1951) 176 fi,

(83) Section 48,

(84) Hof's-Gravenhage 18 November 1960, NJ 1961, 502,

{B5) Hof's-Hertogenhosch 14 June 1965, NJ 1967, 232.

(86] Wolengraaff & Busmann gp cit 240.

{87) Section 46; Molengraaff & Busmann op cit 239-243,
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« 542 avoids any act, other than the disgharge of a valid
debt,(ss) which the parties knew would prejudice creditors.
The required knowledge 15 rebuttably presumed'®®) 1f the act
took »ace during the 40 days preceding the insolvency order and
if:

(a) the value of the debtor's obligations markedly exceeded
thore of the other party;

{b} the act consisted in the discharge or securing of
abligations which were not yet due and payable; or

(c) the act was with or in favour of the debt r‘s .spouse or a
retative up to the third degree;

- the discharge of a due and payable debt is only avoided {f the
other party knew that appiication had already been made for an
insolvency order up if the d'iscliarge took place pursuant to an
express agreement(gm between the parties -to prefer the
creditor.

(8} Germanz(gz)

There 1§ no  general provision  under  the  German
Konkursordnung(g:” for the relation back of an insolvency. The
following specific acts are, however, avoided :

(88) 0p cit 224 ff.
(89} Section 43,
{90} Hof Amsterdam 27 June 1940, NJ 1941, 268,

(91) Section 47. Section 48 affords the payment of bills of
exchange some protection from the provisions of s 47,

(92) (89) See generally M Peltzer German Insalvency Laws {Cologne
1975) 40-6 and 207-8.

{93) Of 10 February 1877 (RGBL S 351),

i
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transactions entered into after cessation of payments or
after application for initiation of insolvency proceedings
1f creditors are prejudiced and if the other party was
aware of the cessation or application;

the giving of security and the discharge of debts after
sich cessation or application if the creditor was sware of
- the cessation or application;

the giving of security and the discharge of debts after
such cessation or application, or within 10 days before the
caéssation or application, to which the creditor was not
entitled or not in such manner or not at such time, unless
the creditor proves that he was not aware of the cessation,
the: application or any intention to prefer himj

Tkgal acts performed by the insolvent with the intention
Known ta the other party to prejudice his creditors;

* prejudicial contracts entered into by the insolvent during
T the -year preceding initfation of insolvency proceedings
with members of his family unless the other party proves

that he was unaware of any fintention to prejudice

creditory; (s8)

donations tade during the year {2 years in the case of the
insolvent's spouse) preceding initiation of the insoivency
proceedings. (99)

Section 30{1}).
Ibid.

Sectfon. 30(2).
Section 31{1).
Section 31(2).

Section 32,
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Section 33 provides that legal acts performed more than 6 months
prior to the initiation of insolvency proceedings cannot be set
aside on the grounds of awareness of the cessation of payments.
Section 34 provides certain protection for payments pursuant to
bills of exchange.

The last 3 categorfes of avoided acts 1isted above can also be
set aside independently of ingplvency proceedings under the Gesetz
betreffend die Aanfachtung von Rechtshandiungen etfnes Schuldners
ausserhalb des Konkursverfahrens.

(9} Conclusion

The diversity of solutions in the countries reviewed to a common
problem illustratés the difficulty facing a court when called upon
to exercise {its . discretion under s 341(2). The diversity of
solutions also makes it difficult to extract principles from the
approaches in other legal systems as guidance in the exercise of the
discretion conferred by s 341(2). Nevertheless, the approaches of
other legal systems do, it is thought, give some indication of the
types of transaction which should properiy be upheld and those which
should be struck down.

(100) 0¢ 21 July 1879 {RGBL S 277).
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CHAPTER 17 ~ LOSS OF CAPACITY TO ACT

The uncertainties dealt with in Part I in regard to the legal
position if a bank honours a customer's chegues and other payment
instructions without knowledge that the customer has ceased to have
capacity to act, whether due to insanity, inability to manage his
affairs, declaration as a prodigal, sequestration, winding-up or
otherwise, make remedial 1legislation desirable to ciarify the
position.

The view taken in Part 1“) was that the public interest {s
best served {f apparently regular cheques and other payment
instructions are: fully effectual as between bank and customer until
the bar% becomes aware of the customer’'s Joss of capacity to act.
True, the better view is that this is in any event the position as
the law stands, z but the position is not free from doubt, and it
1s suggested that, 1n order to €liminate the uncertainty, s 73 of
the Bi1ls of Exchange Act 34 of 1964 should be amended along the
following 1ines:

73(1) The duty and authority of a banker fo pay a cheque
drawn on him by a customer shall terminate if before
paying the chegue :

{a) the banker receives notice at the branch.on which
the cheque 1s drawn countermanding payment,
provided that the banker shall not be oblfged to
act on a countermand unless it s in writing and
1s signed in a manner which would be binding
between the banker and the customer {f it were a
cheque; or

=

the banker becomes aware at the branch on which
the cheque is drawn that the customer has ceased
to have capacity to act.

{1)  See 85-8 above.
{2} See 85-51.
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(3)

(4)

(5)
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A customer shall be deemed to have ceased to have
capacity te act for the purposes of this section if he
has ceased to have capacity to draw cheques for any
reason, including without 1imitation ;

(a) death;

(B) 1insanity;

(C} 1inability to manage his affairs;

{d} declaration as a prodigal, unless the court
otherwise orders;

(e) sequestration of his estata, unless the cheque

~ does not relate to the estate;

{f) winding-up; and

{g) Jjudicial management.

The provisions of paragraph {b)} of "sub-section (1)
shall not apply to a cheque drawn by the executor,
trustee, 1iquidator, judictal manager or other legal
representative of the customer.

Until the banker becomes aware of the customer's loss
of capacity to act a cheque drawn by the customer
shall have the same effect for al} purposes as between
the banker and the customer as if the customer had not
ceased to have capacity to act, whether the customer
drew or {ssued the cheque before ceasing to have
capacity to act or purported to draw or issue the
cheque after ceasing to have capacity to act. In
particular :

{a) to the extert the cheque s drawn against a
credit in the customer's acc:wunt, payment of the
cheque shall constitute a pru tanto discharge of
the banker's indebtedness t6 the customer and the
banker shall be entitled to set off its charges
against any remaining credit;

1=

to the extent the cheque is not drawn against a
credit in the customer’s account, the banker
shall be entitled to prove such claim against the
customer's estate as it would have been entitled
to prove had the customer not ceased to have
capacity to act, whether for capital, interest,
bank charges or otherwise, and such claim shall
be preferent or secured to the same extent it
would have been had the customer had capacity to
act at the time of payment.

If a banker pays a customer's cheque after the
customer has ceased to have capacity to act :

o




(6)

(7}

(8)
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the recipient of the payment, or his principal 1f
he is an agent, shall on written demand refund
the payment to the Tegal representative of the
customer's estate if the payment is protected in
favour of the banker under sub-section (4), or to
the banker 1f the payment {s not so protected;

>

A

the rights and obligatfons of all the parties to
the cheque shall be determined as if :

() the cheque bad been due and had been
presented for payment, and

{11) payment had been refused on the ground
oftthe customar's Toss of -capacity to
act, .

on the first business day after recefpt of the
demand undsr paragraph (a);

{c

the person 1iable to make payment under paragraph
(a} shall be entitled to recover the cheque from
whomaver is in possession thereof;

provided that the provisions of tkis sub-section shall
not apply if the banker was bound to the recipient, or
his principal, as the case may be, to pay the cheque,
whether as acceptor, surety, aval, guarantor or
otherwise.

A banker shall not be deemed to have constructive
notice of a customer's loss of capacity to. act by
reason, of the registration of any document 1n any
publfc office or the grant by a court of any order or
otherwise,

If a customer regains capacity to act the banker's
duty and authority to honour a cheque drawn and ¥ssyed
By the customer prior to his loss of capacity shall be
re=instated provided that

(a) the banker's duty and authority have not also
terminated for any other reason;

(b) the cheque is re~presented for payment 1f payment
has already been refused.

If a banker receives information which causes him to
suspect, or which would cause a reasonable banker to
suspect, that a custémer has ceased to have capacity




(9)

(10)

(11)
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to act he shall make. such further enguiry as he
reasonably can to determine whether or not the
customer has ceased to have capacity to act. .

If a banker wrongly but reasonably believes after due
enquiry that a customer has ceased to have capacity to
act the bamker shall npot be 1iable for damages for
wrongful dishonour of any cheques dishonoured by the
bank in reliance on such belief.

If a person whom the customer has authorised to draw
or fssue cheques on the customer's behalf:

(a} draws or issues a cheque before ceasing to have
capacity to act the cheque shall be unaffected if
that person thereafter ceases to have capacity to
act;

(b} draw - - a cheque after ceasing to have
capa” .w other than due to insanfty or
fnabi qnage his affairs the cheque shall
be fully e:.uctual as between the banker and the
customer;

{¢c) purports to draw or issue a cheque after geasing
to have capacity to act due to insanity or
inabf1{ty to manage hfs affairs the provisfons of
sub-sections (4} to (9) shall apply mutatis
mutandis.

The provisions of this section shall apply mutatis
muitandis to payment instructions given othevwiSe than
Y cheque:
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CHAPTER 18 ~ SECTIONS 348 AND 341(2} OF THE COMPANIES ACT

Sections 348 and 341(2) must be seen as part of a group of
anti-preference provisfons aimed at securing a fair distribution of
an insolvent company's dssets. The other provisions in this group of
anti-preference provisions are the {impeachment sections of the
Insolvency Act as imported into the Companies Act by s 340, together
with the common Taw actio Pauliana.

The {mpeachment sections of the Insolvency Act contain extensive
provisions for the jmpeachment of dispositions for no or inadequate
value; voidable and urdue preferences and collusive dealings and it
is difficult to see what further transactions the legislature may
have:-wished to avoid in enacting ss 348 and 341{2). When the concept
embodied in ss 348 and 341(2) was first introduced the position was
very different in that the other anti-preference provisions were -of
1imited scope, but, with respect, the concept now embodied 1n ss 348
and 341{2) outlived its usefulness when it Was re-enacted fn the
1926 Aot ‘despite the Tncorporation in that Act of the Insolvency Act
{mpeachment sections.

The objectipn to ss 348 and 341(2}, however, goes well beyond
simple superflufty. As pointed out in Part II, the sections can be
the cause of considerable hardship both %o the company itself and to
persons dealing with the company, and although the courts have the
power to validate any transaction avoided by the sections, this has
not in practice proved a satisfactory protection against hardship in
ather countrfes which have similar provisfons in their companies
legislation.

{1) Sections 26, 28, 30 and 31.

sl 4"
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In short, ss 348 an¢ 341(2)} are not only superfitous but also
positively harmful. They are a blunt instrument which does not
distinguish between tainted and untainted transactioms and which is
unsuited to the complex problems that arise 1n relation to
transactions in the period leading up to the winding-up of a company.

The law should mot only assafl bad faith but should also protect
good faith. It should also protect transactfons 1in the ordinary
course of business because faiture to do so is prejudicial to
commerce. Sectons 348 and 341(2), with respect, fail in both these
respects.

The sotution is, 1t {s considered, that ss 348 and 341{2) should
be répsalted and the field Teft to be governed by the Insolvency Act
impeachment sections as fimported into the Companies Act. The
Insolvency Act sections have worked well in practice and although it
is true that ss 348 and 341(2)} have not as yet given rise to serious
problems in practice in this country, the reason for this is, it is
thought, that they have been largely ignored in practice here, and
it is believed that it can be confidently predicted that {f the
sections are not repealed they will inevitably give rise to probiems
similar to those that have arisen {n Ergland, Australia and India.

In Australia some steps have been taken to eliminate the
uncertainties 1in the Austraifan counterparts of ss 348 and
31(2)8) but extensive further amendment would be needed to

(2) 8y making it clear that 'presentation’ means 'filing', that

the section does not apply to dispositfons by the liquidator,
that applicatfon for validation can be made in advance and
that the courts can validate the continued conduct by a
company of 1ts business 1n general terms - see ss 365 and 368
of the Companies Act 1981 (Cth).
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eliminate all the uncertainties. In England, on the other hand, it
1s noteworthy that the English counterparts of the sections find no
place in the sweeping reforms of the laws relating to insolvency,
including the harmonisation of the laws relating to bankruptcy and
winding-up, 5 proposed by the Cork Commission on Insolvency Law
and Practice in England. 4

The desirabitity not only of the harmenisation of our Insolvency
Act and the provisions of our Companies Act reTating to windings-up
but also specifically of bringing the winding-up provisions into
Yine with the Insolvency Act and not vice versa, was recognised by
the Van Wyk de Vries Com1ss1on,(5) and ‘the repeal of ss 348 and
“ 341(2) would obviously be in accord with this objective.

. Our taw relating to winding-up is based on the English model
3 which has not only been described by as eminent an authority as
S gowerl®) a5 'confused and muddled’ but which will, as already
mentioned, be swept away if the Cork Commission's recommendat{ons

\ v {3) Report ## 111-13.
i

{4)  Loc cit # 1280 and chapter 10.

{5) Main Report # 50.02. See too the speech of the Minister of
CONOMIC afrs on introducing the bi1l which was enacted as
the 1973 Act - Hansard vol 44 col 6403, See too 563~4 above.

(6)  Company Law 740.




678,

eliminate all the uncertainties. In England, on the other hand, it
1s noteworthy that the English counterparts of the .cctlons find no
place in the sweeping reforms of the laws relating to fnsolvency,
including the harmonisation of the laws relating to bankruptcy and
winding-up, proposed by the Cork Commission on Insolvency Law
and Practice in England.

The desirability not only of the harmonisation of our Insolvency
Act and the provisions of our Companies Act relating to windings-up
but also specifitally of bringing the windfng-up provisions fntc
line with the Insolvency. Act and rat vice versa, was recognised by
the Yan Wyk de Yries Comnission, and the repeal of ss 348 and
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Qur law relating to winding-up 1s based on the English model
which has not only been described by as eminent an authority as
Gower(®! as ‘confused and muddled’ but which will, as already
mentioned, be swept away if the Cork Commission's recommendations

(3)  Report ## 111-13.
(4)  Loc ¢it # 1280 and chapter 10.

{8} Main Re ort # 50.02. See too the speech of the Minister of
onor airs on introducing the bi11 which was enacted as
the 1973 Act - Hansard vol 44 col 6403, See too 663-4 above.

e

Company Law 74G.

- ' -y [
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are accepted. There {u therefore 1ittle reason for our legislature
to hesftate to amend our law by ridding it of the anachronism
represented by ss 348 and 341(2). 7

(N

It is perhaps noteworthy that the Insolvency Act originally
contained a section reading:

’29(2) If the 1{abilities of a debtor who has borrowed
moncy from a bank by overdrawing his account with that
bank, upon any date within the period of six months
immediately preceding the sequestration of his estate
exceeded the value of his assets, then all payments made by
that debbor to that bank after the said date may be set
aside by the Court, in so far as the fotal of those
payments exceeds the total of all sums lent by the said
bank to the said debtor after the sald date’

but that the section was repealed in 1960. The reason given in
the Explanatory Memorandum on the Varfous Clauses in the
Finarice BI1T, B OF the proposal to repeal the
Section was as follows:

'The result [of s 29(2) of the Insolvency Actl is that
banks are obliged to restrict credit facilities, often in
cases where such facilities are most needed with consequent
adverse effect upon, amongst others, traders, contractors
and farmers.'

Similar reasoning is, it 1s thought, equally applicable to
ss 348 and 341(2),
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INDEX

AGENCY - See REPRESENTATION, MANDATE

BANK CUSTOMER CONTRACT - See BANK CUSTOMER RELATIONSHIP

BANK CUSTOMER RELATIONSHIP (See alsc BANK'S DUTY AND AUTHORITY,
T INSTRUC

N T STHORTTY

bank customer contract....6-14
bank customer relationship, distinguished from....21

mandate....6-14

single cohtract of mandate, not recurrent
contracts ....13-14

services automatically impiiedly undertaken....8-9

services, only undertaken if there 1is a separate
contract....9 2 9

services only rendered {f the customer avails himself
thereof....13-14

services rendered automatically....13
classification....4-21

bank customer relationship and bank customer contract
distinguished....21

combination of & contract of mandate - the bank
customer contract - and one or more contracts of loan
{mutuum}....6-21

commodatum....17

conventfonal description....5-6
depositum....17-18
depositum frregulare.
locatio_conductio operarum and operis....7 n 6, 12, 68
n 108 :

Toan {mutuum)....14-21

..17-18

customer has option to lend to bank....20-1
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BANK CUSTOMER RELATIONSHIP cont.
assTfication cont.
overdraft is option to borrow....21

recurrent contracts of lYoan, not a single
contract....19-21

mandate....6-14

single contract of mandate, not recurrent
contracts....13-14

repfesentation (agency):...11 n 17, 38 n 24

s generis....12-13

unfortunate practical consequences of c1assiF'catmn
of bank customer contract as mandate....7 n 6

generaliy....4-27

term that cheques and other payment instructions are fully
effectual as between bank and customer untf] bank- becomes
aware of customer' S loss o 1ty .... 34-92, see also
TERMINATION OF BANK'S DUTY AND AUTHORITV

termination....35, 141, 633-46

BANK'S DUTY AND AUTHORITY {See atso BANK CUSTOMER RELATIONSHIP,
INSTRUCTIONS, "TERWINATION OF BANK'S

credit, custoﬁer's account in....21-2

meaning....24-5

overdraft, customer's account in....22-4
overdraft facility agreed....22-3
overdraft facility not agreed....23-4

CHEQUES AND OTHER PAYMENT INSTRUCTIONS (See also BANK CUSTOMER
Y, PAYMENT. TERMINATTOR

OF_BARK'S DUTY FND AUTHORTIVY —
functions....21-3
demand. ...21-3

exercise of option....?" 3




679.

CHEQUES AND OTHER PAYMENT INSTRUCTIONS cont.
urictTons cont.

indivisibility....140-2

offer ty borrow,...23

acceptance normally occurs on the honouring of
the cheque or payment instruction....145

+21-3

payment direction.

exercise of the right to services undertaken by
bank....22 n 39, 141 n 295

ayment  fnstruction’,  distinguished from ‘payment
direction sa0e22 0 38

payment 1instructions other than chegques, legal effect
7

COMPANIES
appticability of s 22 of the Insolvency Act to....185-8
applicability of s 73{c} of the Bills of Exchange Act
to....172-4

censtrictive netice, the company taw doctrine of....220-5

does the doctrine apply to s 73(c) of the Bills of
Exchange Act, s 22 of the InsolvenCy Act as applied to
companies and the common ‘law relating to the
termination of a bank's duty and authority?....222-5

1s a winding-up order a public documient?....221-2

Judicial  management does not establish  concursus
creditorum....186-7

winding-up

establishment of concursus creditorum....166-8

not established ff company is able to pay fts
debts....166-7

loss of capacity on....165
terminates mandate....166
terminates offer....167 n 20, 207 n 133

Al - LR



680.

CONDITIONAL REAL RIGHTS....364 n 116

CONTRACT  (See also oANK CUSTOMER - RELATIONSHIP, MANDATE,
NEGATIVE INTEREST, PAYMENT, REPRESERTATION —

implied (tacit) terms..,.80-9

business efficacy test....80-4 '
officious bystander test....80-4
reasonable necessity test....84-5
naturalia (natural incidents), sources....76-79, 89-91
custom....76, 90
legislation....76, 90
o1d authorities....76-77, %0

recognition of new naturalia by the courts....76-79,
89-91

trade usage....76, 90
notice exercising right under contract

loss of capacity aft¢ notice has been despatched but
before it is received. 134-5, 139

loss of capacity after notice has been received....139

retfance by one party on the other party's continued
capacity to act....149

tirie at which addressor and addressee must have
capacity....134-5, 139

time at which notfce takes effect....133-4

offers lapse an offeror's loss of capacity....72-4, 167 n
20, 206-7

exception if parties agree otherwise....72-4
rights of offerke who 'accepts' offer and performs his
‘obiigations' in ignorance of the offeror's Joss of
capacity....109-26, 147-8

option

anatogy with contract subject to potestative
suspensive condition....14 n 21, 374 n 136
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CONTRACT cont.
option cont.

distinguished from electfon to avail oneself of right
under a contract....13-14

does not nece sarﬂy lapse on offeror's loss of
capacity..

reliance by one party on other party's continued
capactty to give or recefve notice exercising
“option....149

reliance on another's- continued capacity to act; a general

rile that person so relying is entitled to be indemnified
for his negative Interest?....145-54, see further NEGATIVE
NTEREST

sui generis contracts, presumption against....13 n 20

terms, sources
express terms....7 g

implied (tacit} terms....76

naturalia (natural incidents}....76 R
COVERING SECURITY

is date of establishment of security or date secured

debt arises the date which determines ranking of the | B

security?....365

DISCRETION

dangers ioherent {n wide discretion....236-7

scope of court's discretion under s 341(2} of the ﬁ
Companies Act....493-4 .

DISPOSITION (See also PRESENTATION OF WINDING-UP APPLICATION,
SECTIONS 348 and 341(2) D s

abandonment. ...443-4

acceptance of bill....427-32
accessto....454

appointment, exercise of power of....467
arbitration....467

attachment and execution....454-5
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DISPOSITION cont.
by the company' - involuntary dispositions....356-61
cancellation of a contract....447-50

by agreement....447

pursuant to a breach of the contract....448-50

pursuant to a provision of the contract....448

return  of paysents or property pursuant to
cancellation....447-50

cash deposit, see 'security' below
cession as security, see 'security' below
commixt{o. ...454

compromise. .. .444-5

conditional dispositions....361-73

resolutive conditfons....368-73

condition 1n the discretion of one of the
parties....370-3

condition not 1in the discretion of - efther
party....369-70

suspensive conditions. ...361-67

condition in the discretion of one of the
partiés..,.365-7

condition net f{n the discretion of either
party....362-4 -

contract as a whole must be looked at, and not the rights

alone, to determine whether property has been disposed

of....371, 445-50

contract, conclusion of....337-51

counteriniemnities....432-3

court order, dispositions in compliance with....454-8
consent order....457-8

taking of possession under notarial bonds....466-7
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BISPOSITION cont.

dispasitions 'generally, eg continued conduct of business,
validation of....490-2

division....453
donation....433

depositum....439
drawing of b111.

exchange....433
execution, attachment and....454-5
expropriation....458
generally,...312, 467, 486-92
habitatio....436
honourtng of a customer's payment instructions....375-421
customer's account in credit....375-95
bank's right to its charges....392-4

instructions to make payment to the
customer....375-81

instructions  to make payment to  third
parties.,..381-91

set-off of the bank's charges againyt the credit
in the account....394-§

customer's account 1n overdraft....395+42}
bank's right to {ts charges....398-9
contract of 1an....396-7

is the bank’'s ciaim secured by any security it
may hold?....399-421, see also 'security' below

payment pursuant to the payment instruction....397
indemnities....432-3
indorsement of bill or promissory note....427-32

Insolvency Act definftions of 'disposition' and 'property’,
application to s 341({2)....325-34
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DISPOSITION cont.

involuntary dispositions... .356-61
Tease....436-8

liens....440-3

lodns by company....425-6

loans of property other than money....438-9

Toans o company....396-7

loss of rights by inaction....450-2
making of promissory note....427-32

meaning....334-51

'disposition' appears fin many other statutes but
interpretations of its weaning in those statutes is of i
Timited vatue in interpreting s 341(2)....336-7 ¢

disposition need not be in favour of creditor....335-6

increase Jn net deficit or reduction in net surplus
not retevant....334-5

Insolvency Act definitfon....337-8

includes the conclusion of a contract for the
transfer of a real right....377-8 »°

ordinary meaning if Insolvency Act definition does not
apply....338-51

excludes the conclusion of a contragt for the
transfer of a real right....338-51

unnecessary that partfes shou]d have been aware that
disposition was taking place..

mortgage, see 'security' below
negotiation of bitl or promissory note....432
nominen. dealings by....464-6

LI

“aias, see 'security’ below and 456-7

nostivn, sve 'varfation' below

«r A P
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DISPOSITION cont.
abligations
faflure to avoid obligations....452
tncurrence of by contract..,.334-51
incurrence of othetwise than by contract....466
optfons....373-5, 452-3
part of a disposition, validation of....490-2
payment by company....423
to representative of payse....424

to intermediary as principal for onward payment to
creditor....424-5

payment to cessionary....423

payment to company....375-81

payment to representative of company....422

payment to third party .in accordance with company's
directions....381-91

pledge, see 'security' below

post-winding-up dispositions, validation of....486-8
»  pre-emption, rights of....452-3
sgription.. . 450-2

‘property’, meaning....351-5
attorney's trust acceunt....352-3
‘captingent rights....352
if the Ingolvency Act definition applies....353-4

if the Insolvency Act definftion does not

apply.v..354-5

purchase. .. 434

rights
fatlure to take up....452
transfer of....337-51

" Vo ¥
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DISPOSITION cont.

sate....433

security....399-421
cash deposit....420-1
cession as security....411-17

further disposition occurs as each ceded debt
arises....414-7

disposition occurs when secured debt 1s incurred 1f
Tatdr than establishment of security....404-11

giving of security 1s a disposition....400-4
mortgage, .. :400-4
. notarial boénds....4' "

further d*
within the

Phooccurs as each asset comes
cauron of bond....420

pledge.

services;-pendition of....435
servitude..,.436

. set-off....394-5
shares, issue ;f....459-54
specificatio.... 454
suratyship-iy-company....426-7
transfer ¢ ownership....434-5

to third party 4in accordance with company's
diractions....435

transfer of senl right....337-51
usufruct, . . 436
usus....43§

variation &nd novation....445-7

L. iy 7
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DISPOSITION cont.
void or voldable....312-19

property acquired in good faith by third party from
disponee....312-19

who may avoid dispesition....312-19
watver,...443-4
GOOD FAITH....153, 209-10, 5§26-45
IMPLIED TERMS - See CONTRACT
INABILITY YO MANAGE ONE'S AFFAIRS - See TERMINATION OF BANK'S

INSANITY - See TERMINATION OF HANK'S DUTY AND AUTHORITY
INSOLVENCY - See TERMINATION OF BANK'S DUTY AND AUTHORITY
INTERPRETATION

absurdity, presumption agafnst....(87

change {n language gives rise to presumption that a change
in fieaning was intended....285

changes prompted solely by draftsman's desire to make
language more elegant....285

scant attention patd to presumption in Companies
Act....299, 328, 333-4

change in law, presumption against....286 n 35
contra fiscum....361
Corpus luris
contradictions in....71 n 116
misinterpretation by Roman-Dutch jurists....58
deprivation of rights, presumption against....241

different words have different meanings,
presumption....299, 333-4

scant attentfon paid to presumption 1in Cowpanies
Act....299, 328, 333-4

expressio unfus est exclusio alterius....191
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INTERPRETATION cont.’
foreign authority, weight to be accorded to....242-54

decisions 1n jurisdictions other than England....247
English decisfons on the English Companies Act..,.243-7

or to adoption of legistation 1n South
Africd +00288.7

historical background to statute....329-31

intentfon of  the 1eg1slature, cardinal  rule of
interpretation....177 n

&t the time of the enactment of the statute....330
interference with rights, presumption against....24)

practice, interpretation placed on ambiguous Tlegislation
... .270-1

provision fncorporated from anothér Act....327

regutations, reference to as afd to {nterpreting
statute....286-8

similar words have similar meanings, présumption....299, 328

especiatly where same word repeated in same
sentence....328

scant attention paid to presumption in Companies
Act....299, 328, 333-4

specific provision takes precedence over general provision
even  where general provision appears in  lat
enactment. .. .181
superflutty, presumption against....266
JUDICIAL LAW-MAKING....50, 77-9, 360
LIQUIDATION - See TERMINATION OF BANK'S DUT;{ AND AUTHORITY
MANDATE {See a)so REPRESENTATION (AGENCYY)
bank customer contract....6-14
:ef;g, insanity has similar effect....44 n 33, 52 n 52, 99

definition....7-8, 11 n 17, 38 n 24
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MANDATE cent.
development, low tevel of....7 n 6, 38 n 24, 50-1, 99 n 177
need for further development....50
lapsing on mandant's loss of capacity....37-72, 1667

exception where mandatary {s unaware of loss of
capacity....41-51

scope of the exception - negative or positive
interest - the mandatary's obligations....41-51,
151

lapsing is a naturale not an essentiale....51-72

lapsing of mandate and of contract of mandate
distinguished....38 n 24

locatio condictio operarum, some authorities hold that
mandate 1s 1¥ fee is stipulated....68 n 108

mandate and contract of mandate distinguished....38 n 24
mandatum solvendae pecuniae....9-10

payment under mandatum solvendae pecuniae constitutes
direct discharge of debt; It aoes not give rise to claim
which is set off against debt n 25

..7n6, 38n

representatwn {agency), distinguished from.
24, 99 n 177

confusfon of concepts....7 n 6, 38 n 24

revocation of wmandate and of contract of mandate
distinguished....38 n z4

NATURALIA {NATURAL INCIDENTS) - See CONTRACT

NOTICE - See CONTRACT

OFFERS - See CONTRACT

OPTION ~ See CONTRACT

NEGATIVE INTEREST

a . general rule that a person dealing with another in
reliance on the other's continued capacity to act fis
entitled to be indemnified for his negative
interest?....145-54 .

conclusions....154
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NEGATIVE INTEREST cort.
@ general rule etc cont.

desirability....146
good faith....153

negative interest generally exceeds unjust
enrichment....146

negiigence in relation to abserice of knowledge....153

principal situations in which rule would
- apply....147-62

acceptance of offers....148-9

contracts other than mandate whick lapse on a
party's loss of capacity....151-2

mandates,...151

notices exercising rights under contracts....149
offers....147-8

options....149

performance of obligations....149
representation....152

debtor who pays debt in ignorance of creditor's loss of
capacity....94-7

mandatary who performs mandate in {gnorance of mandant's
Toss of capacity....41-§

offeree who accepts offer and performs ‘obligations' in
ignorance of offeror’s Joss of capacity.. -26

QVERDRAFT
option to bortow, grant of facility is....21, 142
withdrawal of facility....640-1

PAYMENT
capacity to receive payment....94-7

indemniffcation for negative dinterest 1if payer is
unaware of payee's loss of capacity....94-7

payment to company is not a disposition by company....375-81
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PAYMENT -cont.
payment to one's creditor’s creditor....130-1

payment to ‘third party in accordance with the company's
directions....381-91 g

payment under mandatum pecuniae solvéndae - eg of cheque or
other payment Tnstruction = €oi.iitutes direct discharge of
debt; it does not give rise to a claim which is set off
against debt....15 n 25

set-off 15 a disposition....394-5
PRESCRIPTION

constitutes a disposition....450-2
debt due on demand....140 n 291 P
-PRESENTATION OF WINDING-UP APPLICATION ﬂ

commencement of winding-up deemed to have occurred  on
presentation only when winding-up order granted, not ¢

before....256 . x
freezing of bank account....633-46 .
generally....274-302

interdict against....632

pofnt in time at which presenta)fon occurs....274-302
changes in s 348 from the 1924 Act....285-8 .’{

'commencement of winding-up' in other sections of the
Act....291-9

conclusions....302

dictionary definition....288-9

existing judicial pronouncaments....279-85

Judicial management, windings-up preceded by....300-2

meaning of 'presentation’ in England and
elsewhere....278-9

possible points in time....276-7
'presentation' in other sections of the Act....289-91

PRODIGALITY - See TERMINATION OF BANK'S DUTY AND AUTHURITY
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PROPERTY - See DISPOSITION
RELIANCE ON CONTINUED CAPACITY TO ACT - See NEGATIVE INTEREST
REPRESENTATION (AGENCY) (Sée also MANDATE) |

‘agency’, 'representation' used {n preference to....37 n 170
definition....7-8, 11 n 17, 38 n 24
development, Tow level ofi...7 n 6, 38 n 24, 50-1

lapse of power of representation on grantor*s loss of
capacity....38 n 24, 52, 97-108

représentative and third party unaware  of
Toss....97-108

representative unaware of loss....97-108, 152

third party unaware of loss....97-108, 152

mardate tisguished from....7 n 6, i1 n 17, 38 n
24,99 17
con; -+ uf concepts....7 n 6, 38 n 24

s 23 of the BiTJs of Exchange Act....98 n 174
s 24 of the Bills of Exchange Act....}07 n 202

SECTIONS 348 and 341{2} OF THE COMPANSES ACT (See also
DTSPOSITTON, PRESENTATION OF WINDIRG-UP APPLICATION, VALIDATION)

'by the company’, see DISPOSITION
comparative Tegislation....647-67
Australia....651-4
Canada. .. .685-7
conclusions....667
England....648-51
France....661-3
Germany....665-7
India... 654-5
Netherlands. .. 664-5
United States....657-60
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SECTIONS 348 and 341(2) OF THE COMPANIES ACT cont.

discretion, dangers in wide....236-7

extent to which s 348 backdates winding-up....2565-73
absurdity if backdating 1s for all purposes....257
conclusions....272-3
decided cases n England and elsewhere....257-65

indications arising from the apptication of the
Insolvency Act to windings-up....267-8

indications inm other sections of the Companies
Act....269

not applicable untit winding-up order granted....255-6
other anomaties....271

practice in relation to commencement of
windings-up....269-71

primad facie for all purposes....256

redundancy of other sections if backdating s for al
purposes....266-7

foreign authority, weight to be accorded to....242-54
decisions on similar statutory provisions
in England....243-7
prior to adoption in South Africa....244-7
1n other jurisdictions....247
differences in the common law and statutory contexts
g{sew;:rgf?..zg?554 341{2) and  thelr counterparts
freezing of bank account on presentation....633-46
generally....181-2, 210-11, 226-668, 673-6
interpretation, restrictive....231-41
hardship, sections may be the source of....235-41
historical background....231, 233-5, 328-3]
interforence with rights....241
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SECTIONS 348 and 341{2) OF THE CGMPANIES ACT cont
nterpretaticn, rastrictive con

mischief aimed at....231-5

‘property’, see DISPOSITION
repeal, desirability of....673-6 ~
similar statutory provisions in other countries....242
'unable to pay its debts'....303-11
commercial insolvency....304-6

company's inability to pay {ts debts need not have
been ground on which it was wound up....306

contingeqt debts....304-6
deemed fnability to pay its debts under s 345....304-5
factual insolvency....304-6

point in time at which company must be -Unable ‘to pay
its debts for s 341(2) to apply....307-11

s 341(2) only applies to companies unable to pay their
debis....303

voluntary winding-up....306
SET-OFF - See PAYMENT

STATUTES
B111s of Exchange Act 34 of 1964
1....174-5

s 2{1)....174-5

s 23....98 n 174

s 24...,107 n 202

s 73(¢)e...171-83, 211-25, 669-72
Comparifes Act 61 of 1973

s 339....184-9, 326

s 340....326~7

s 341(2)....181-2, 210-11, 226-668, 673-6
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STATUTES cont.
Tompanies Act 61 of 1973 cont

s 348..,.303-4
s 348....181-2, 2l0-11, 226-668_, 673-6
s 415(1)....188
Insolvency Act 24 of 1936
s 22..,.183-225
s 24(1)....191-2
s 136(3)(a)....177 n 44
Prescription Act 68 of 1969
s 12(1)....140 n 291
TACIT TERMS - See CONTRACT *
TERMINATION OF BANK'S OUTY AND AUTHORITY ( ee a'l 50 BANK'S DUTY
N0 AUTHORITY, SECTIONS 348 and 341(27 OF THE COMPANIES ATTT

bank customer contract, term that cheques and other payment
instructions are fully effectual as between bank and
customer until ‘bank becomes aware of customer's loss of
capacity....33-92

consequences of non-recognition of such a term
cheques and payment instructions in customer’s
own favour, capacity to receive payment....94-7,
129-30, 136-7, 143-4

cheques "and payment instructions dissued on the
customer's behalf....97-109, 131-2

commencement of loss of capacity, cheques and
payment instructions issued before and after
distinguished... 34-5

loss of capacity occurs after cheque or payment
instruction 1s issued but before it 1s received
by bank....132-7

customer's account in credit or overdraft
facility available....132-5

customer's account not in credit and no
overdraft facility available....136-7
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TERMINATIOH OF BANK'S DUTY AND AUTHORITY cont.
bank customer contract, term that cheques etc are fully
effectual etc cont.

Joss of capacity occurs after cheque or payment
instruction fs received by the bank but before 1t
is honoured or dishonoured....137-45

customer's account in credit or overdraft
facility available,...137-44

customer’'s account not in credit and no
overdraft facility available....144-§ i

Toss of capacity occurs before cheque or payment i
instruction s issued....129-132

payment to one's creditor's creditor....130-1 'E : . g

pights of mandatary whe performs mandate in
ignorance of mandant's loss of capacity....41-51

rights of offeree who ‘'accepts' offer and

performs his ‘obligations' fn {gnorance of the

afferor's loss of capacity....109-126, 136
consequences of recognition of such a term

bank's duty....91-2

capacity to receive payment where cheque or

payment instruction {s in customer’s own

favour,...94

generally....126-8 o

implied (tacit) term....80-9

{s 1t Tegally possible for a cheque 'drawn' or other
nayment 1nstruct1on ‘given' after the customer's loss
of capacity to function as & cheque or payment
1nstruction?.u.74—6

Tapse of _ mandates on  mandant's loss of
capacity....37-72, 166-7

exception where mandatary s unaware of
10ss....41-51

lapsing 1is a naturale not an essentiale of
mandate.,..51-72

Tapse of offers on offeror's loss of capacity....72-4,
167 n 20, 206-7

i
4
3

Tapsing may be excluded by agreement....72-4
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TERMINATION OF BANK'S DUTY AND AUTHORITY cont.

customer contract, Tm that cheques etc are fuily
effectual ete cont.

natirale of the bank customer contract....76-9,
89T
bank customer concract, termination of dishnguished from
termination of bank's duty and authovity....3
generally....1-2
inabi1fty to manage one‘s affairs - see 'insanity' below
insanity....28-160
certification....32

English, Australian, Canadian and United States
law....33-6

Toss of capacity on....31-3
fluctuating.c..32-3
partial....31-3

onus of praof....32

meaning of 'termination  of  bank's  duty  and
author\ny +25-6

notice of loss of capacity....154-60, 211-225

bank's position 1f {t reasonably but wrongly concludes
that customer has capacity.:..158

constructive notice....159-60, 216~225
the company taw doctrine of....220-5
diagnosis of irsanity, difficulty in...>154-5
enquiry, duty to make further....156-8, 213-4
enquiries which bank can make....157-8
prodigality ~ see ‘insanity' above
sequestration and winding-up....161-225
concursus creditorum....166-71

consequences cannot be excluded by
agreement....169, 201-3
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TERMINATION OF BANK'S DUTY AND AUTHORITY cont.
SEqUesLration and winding-up cont.

’ consequences modified by s 73(c) of the Bills of
Exchange Act and s 22 of the [Insolvency
Act..,.170-216
crystallisation of insolvent's position....168-171
not established by judicial management....166
not established if company is able to pay its
debts....166-7 v P

uncompleted contracts in general unaffected....170

English and United States law s of 1imited persuasive
authority. n 25

Toss of capacity on....164-5

companies, and other corporate bow. s, having a
registered office or place of business in South
Africa....165

natural persons, partnerships, trusts, other
un‘lncorpor'ated bodies and corporate bodies not
having a res iscered ufﬁce or place of busipess
in South Africa....164

s 22 of the Insolvency Act..,.183-211

applicability to payments to third parties
eve 19546

applicability to windings-up....185-9

application to the bank customer relationship
+002196-208

payment fnstructions given against a credit
which  arose  after  seguestration  or
winding-up...,199

payment Instructions.given against a credit
which existed on sequestration or winding-up

payment instructions given outside the scope
of a credit or overdraft facility....205-9

paymeni‘. instructions given within the scope
of an overdraft facility....199-208
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. .AMINATION OF BANK'S DUTY AND AUTHORITY cont.
sequestration and winding-up cont.

bank's duty....208-9

discharge of the customer from sequestration or
winding-up....211

good faith....209-10

il

inter-relationship between s 22 and ss 348 and
341{2} of the Companies Act....210-11 s

meaning of 'any obligation...,the cause of which
arose before the sequestration’....189-90

obligations the cause of which arises after X
sequestration....190-5 ! .

onus of proof....211
5 73(c) of the B111s of Exchange Act....170-83 &
amendnent, desirability of....669-72 !

applies to natural and artificial persons....172-4

‘cheque', meaning of....174-5

cheques drawn after sequestration or
winding-upe.. . 175-6 .

discharge of the customer from sequestration or
winding-up.

‘having become jnsolvent', meaning of....176-7

inter-relationship between s 73(c) and ss 348 and
341{2) of the Compantes Act....181-2

onus of proof....183
protection afforded by s 73{c}, scope of....178-80

cheques 1n favour of the customer....178-9

customer’s account in credit: hank’'s right
to its charges and to set them off against
credit....17

customer's account in  overdraft: bank's
right to prove a secured claim 1f it holds
security....180
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UNJUST ENRICHMENT....27
VALIDAFION {See also DISPOSITIOW, PRESENTATION OF WINDING-UP
APPLICATION, SECTIONS ani TAC

348 and 381(2) OF YHE COMPANIES

advance and ex post facto validation....479-86

bank

are the criteria the same for advance and post
facto validation?....485-6, see further cr"lter"la for
vatidation' belaw

can a validation order be granted either in advance or
ex post facto?....479-85

sense in which 'ex post facto' is used....479 a1l
account, cantinued operation of....582-613

advance applications....602-3

Anhadra Bank Ltd v Narayana Rao....596-7

Clifton Place Garage Ltd, In re....597-600

dispositions involved in the operation of a bank
account. .. .600-

ex post facto applications
account in credit....604-5

.604

. .604-5

deposits..

withdrawals.
account in overdraft....605-10
depesits., . 605-6
steurity....608-10
withdrawals. .. .606-8
bank charges....610-13
Gray's Inn Construction Co Ltd, Re....583-92

International Life Assurance Society &ibbs and Mest's
Tase, In re....593

Case, In re...
Millar v The National Bank of Scotland Ltd....593-5

onus on bank to ensure that safeguards set out below
are instituted?...,501-2, 522 n 19, 586-8, 608
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VALIDATION cont. B
Bank account, continued operation of cont
safeguards to ensure that:

preferentfal payments are not made....501-2,
586-8, 608

continyed trading {s beneficfal....522 n 19
586-8, €08

payment instructions are only given in the
ordinary course of the company's
business....586-8, 608

T W Construction Co Ltd, Re....595-6

criteria for validation....494-613
applicant for winding-up, disponse was....576-7

avoidance of paralysis of the company’s business, see
‘ordinary course of business' below

benefit of the interested parties....514-25
advance applications....517-23
conflicting interests must be wetghed....514<5
ex _post facto applicatiens..,.523:5
111ustrations of beneficial \»:nsactions....515-7

onus on bank to ensure that continued trading is
beneficial?....522 n 11, 586-8

cancellation, threat of....566-9
compassion for the disponee,...562-3
comprehensive enumeration not possible....494-7
conciusions....577-82

advance applications....578-9

ex post facte applicatiens....580-2

dilatory tactics on the part of the company prior to
presentation....576

dissipation of "company's assets, see ‘object of
s 341{2)" below

enriched, company should not be....565-6
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VALIDATION cont.
criteria for validation cont.

fairness “towards the disponee;, see ‘justice and
fairness towards the dispones' below

good faith....526-45
advance applications....531-2
ex post facto applications....532-45

good fafth on the part of the
company....532-3

good faith on the part of the
di sponee. .. .538-45

insolvency Taw position, assimilation to....563-4
Justice and fairness towards the disponee....554-62
conclusions....561-2
conclusion of a contract....555-7
discharge of an obligation....557-60
series of transactions....560-1

knowledge that company is in financial
difficulties....536-41

knowledge of presentatfon of wi’nding~up
application....536-41

knowledge that disposition was not in interests of
creditors....533-6

Tegal action, threat of....573-4
motive to benefit creditors or the company....541-5
object of s 341(2}....497-514

avoidance of dissipation of the company's
assets....499

concurrent creditors should bemefit parf passu
oo 499514

ons on bank to ensure that prefercntial
payments are not made?....501-2, 586-8, 608

pre-presentatfon debts....502-7
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V_M'E&%ﬂi?%; validation cont.
post-presentation debts....507-14
objection, none from interested parties....574
ordinary course of business....545-54
advance applications....548

ex post facto applications....549-54

object of test is avoidance of paralysis of
company's business....549-51

fs  unlikely to  achieve  this

obJect .. .851-4
onus on bank to ensure that payment instructiens
are only given in the ordinary course of the
company "% business?....586
pari passu distribution, see 'object of s 341(2}' above
past consideration not sufficient....574-5
practical interpretation....575
preceding circumstances....575-8
preference, intention to give ar get....500-1
pressure by disponee....566-74
threat of cancellation....566~9
threat of legal action....5§73-4

threat of refusal to enter dinto further
transactions....569-73

positive benefit %o company not necessary....565

refusal to enter into further transactions....§63-73

settlement, acceptance af reduced payment in....576

yrgency, decision taken as a matter of....566
discretion, scipe of court's....493-4
‘disposition’....486-92, see also DISPOSITION

validation of part of a disposition,...490-2
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YALIDATION cont.
disposition’ cont.

“validation of post-winding-up dispositions....486-8

validation of dispositions generally eg continued
conduct of business....488-90

ex past facto validation, see 'advance and ex post facto
'va‘lildaﬁon above —

factors relevant to exercise of court's discretion, see
‘criteria for validation' above

generally....468-631
non-validation, consequences of....628.31
directors, personal Tfability....630-1
Toan, recovery of menies advanced....629
mora interest....630
s 32 of the Insolvency Act....625-6
secyrity, release of....629
suretyships,...627-8
third party, recovery from bona fide....626
procedire to obtain validation order....614-23 -
actfon or applicatiun....615
advance validation....615-6
ex post facto validatfon....616
appropriate ¢ourt....614
costs....622-3
degree of proof..,.621-2
Joinder....615
Jocus standf....616-9
onus:...619-21

two parties liable to restore disposition, release of one
only....49

WINDING-UP - See TERMINATION OF BANK'S DUTY AND AUTHORITY
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