Chapter one: Introduction

“As the world evolves toward a single economy inickihcapital, commodities, and in
some cases workers move freely across internatiooiers, the ability of any single
state to regulate successfully in socio-economgasiis challenged” (Burkett & Graig,
2001:1). Fundamental questions are being askelliding: Can the world economy be
regulated by domestic laws and policies? If not) tie world economy go largely
unregulated, or should international legal mechasibe developed to replace domestic
systems? In either case, how can democracy be rpeelses domestic institutions
become less effective due to globalization? Thesstipns are relevant to the regulation
of employment which is a matter that straddles ksmbial and economic policy in all

nations (Ibid).

The political and economic changes, brought uporetnomic neo-liberalism, have
affected labour in past decades and put pressufabonir administrations, region wide,
to respond more swiftly to domestic demands. Thes#iberal development strategies
have undermined states’ capacity for interventibtha workplace by creating a sense
that states must choose between job creation daliddaw enforcement” (Seidman,
2006). National governments are forced to compatdoreign investment by rolling
back legal protections for workers and fair tradeaates are enlisting consumers to put

market pressure on companies to treat their workary. Even though transnational



consumer movements can increase the bargainingrpofmée global workforce, they

cannot replace national governments (Ibid).

National governments remain the key actors of egmpént regulation because as much
as neoliberal globalization has attempted to gbafiver to the hands of multinational
corporations; they still operate within the bounésiof nation states. If it is the case that
multi-national corporations are able to dictate iaopolicy through their ability to
transfer capital and jobs out of jurisdictions thmpose social costs, then this obviously
has important implications for democracy. This nselrat no single nation can regulate a
multi-national corporation, and so long as natiarss pitted against each other to attract
the investments of such a corporation, the likethef nations co-operating in their
regulatory efforts remains slim. The Anti-Globatipa Movement therefore argues that
in a global economy, multinational corporationseefively operate above the laws of
individual states. Therefore, the laws mtgo global to have an impact (Burket &

Craig, 2001)

To “go global” means to have a multi-level reguatiof labor rights at the international,
supranational and national levels. In this sengeitkernational is the United Nations
(UN) and ILO Conventions, the supranational is #feécan Union and the national

includes the pieces of legislation that workersdnage order to guarantee theirs rights
(Lopez, 2007). Nevertheless, the domestic levelhés focus of this report and also
remains the most important reference for local wskrights. As a result, the only way

that workers’ rights can reach and protect workerthrough effective implementation



and enforcement which is handled mainly by stateadenents of labour inspections

units.

Labour inspectors, also known as street-level lumeds, are crucial decision makers
when it comes to policy implementation and enforeetn(Winter, 2003). These
individuals make discretionary decisions when dglivg policies by means of service,
enforcement, monitoring and regulating policies. Asresult, the role that street-
bureaucrats play makes them essential actors inntheementation of labour policies
because low levels of enforcement and monitorirdeamine the purpose of labour laws,

whether on a local or global scale (Ibid).

It is generally undisputed that all policies sigdakired courses of action (May, 2005).
However, concern has been expressed that ‘labdigigsoare simply symbolic politics,
giving the appearance of action with little donetamkle the problems’ (Rycroft &
Jordan, 1990: 4). There appears to be a disjunchet®veen labour laws and
implementation, or rather, enforcement. For instamaclarge fraction of the labor force in
less developed countries faces poor working camti Available estimates indicate that
about half of employees do not have any state-gpeds protection against

unemployment, work related injuries and diseases|dage (IADB, 2004).

In South Africa there are approximately 5, 8 milliworkers who are not registered with

the Unemployment Insurance Fund (UIF). This is bathe workforce. Furthermore 4, 1



million workers in this country do not have paidve entittements and there has been an
increase in the number of hours worked by approteiyd.5 hours, from 47.6 hours in
2000 to 49.1 hours in 2005. These statistics intpat these poor working conditions
faced by many workers, even worldwide, are noteatriby a lack of regulation. In fact,
most less developed countries have extensive labgulations and social security
systems with de jure universal coverage, howevemptiance and enforcement levels are

low (Ibid).

In this light, labour regulation in the era of ghblzation is faced by a myriad of
challenges. One of the aims of this study was ¢toigoon the challenges faced by labour
inspectors in the Department of Labour South Afritlais aim is in line with the way in
which globalization has changed employment patternise workplace and how this has
affected the states’ ability to ensure compliantéabour laws. Labour law regulation
cannot only be the responsibility of the Departmanitabour’s inspection unit, but also
the responsibility of the employers and unions. réfaee, there needs to be a forged
partnership between labour inspectors and globainsrso as to tackle the challenges in

the workplace that have been brought about by ¢lxien.

This study also aimed at assessing the extent tichwifne policies that inform the
definition of ‘fair labour practices’ or decent vkomwhich includes the Labour Relations
Act of 1995 (LRA), the Basic Conditions of Employme\ct of 1997 (BCEA), the Skills
Development Act (SDA), the Occupational health &adety Act (OHSA) as well as the

Employment Equity Act (EEA) and the Unemploymensurance Fund Act (UIF), are



implemented and enforced by labour inspectionss Theans assessing the challenges
that arise in the enforcement and monitoring oblablaws with particular focus on the
parallel relationship between the design of theolablegislation as well as the
instruments used to carry out these labour lavabdthted further, this means gaining an
understanding the shortfalls of implementation @mdorcement of labour laws with

particular emphasis on labour inspectors.

To achieve the afore mentioned objectives, thésithis organised into eight chapters.
Chapter two develops the conceptual and theoretieahework that has guided this
study. This section will discuss theoretical cornsepf labour law regulation and
implementation as well as the debates centeringae elements of achieving ‘fair
labour practices’ or decent work. Chapter thred digcuss the methods used in this
research which are informed by the theories andlysmed draw from original key
informant interview data which was obtained andys®. This section will also discuss
the potential external and internal biases thatdcbave affected the study. Lastly, this
section discusses the limitation of the method@sgised and how these weaknesses

have been overcome.

Chapter four provides the context of our labouatiehs regime dating back to the
apartheid era. The aim of this chapter is to show the unique nature of South Africa’s
colonialism has influenced the structure of our kptaice culture today. Chapter five to

seven are all sections which discuss my findings amalyses. Chapter five discusses



challenges faced by inspectors during routine icsmes and highlights themes and
findings pertaining to this title. Furthermore, shthapter explores the shortfalls of
implementation from the labour inspectors’ pointvidw and relies on the interviews
conducted with the inspectors as well as the ppaint observation method. Chapter six
discusses a different aspect of inspections, titlediiations. This section shifts toward
shortfalls of the inspectorate from an institutibpaint of view. In this section | discuss
the challenges faced by inspectors which are dyréoked to issues of capacity, training

and resources.

Chapter seven discusses a very important aspeatspections. It talks about blitz
inspections and combines the shortfalls of polroplementation from both the ‘bottom-
up’ and ‘top-down perspectives’. This section fertthighlights the importance of the
inspectorate as a collective and demonstrates lnisvrble has been weakened or
undermined. Finally, chapter eight concludes bycubsing theoretical conclusions,
policy implications for the study’s findings andfers a set of recommendations for

improving and strengthening the inspectorate irdpartment of labour.



Chapter 2

The role of enforcement in implementation and regution of labour law

2.1. Introduction

This chapter will refer to existing literature abbur regulation to illustrate the complex
nature of labour inspections and how this has ekated problems in monitoring and
enforcing labour laws. Labour inspections form pafria broader framework in labour
market regulation which is constituted by variolemeents that directly affect the extent
to which labour laws can be enforced by labour @asipns. These key elements include-
but are not confined to- the context of globali@atiwithin which labour laws are
operating today, the capacity of states to regudaté local and international capital, the
structure and design of labour laws locally as vaslithe capacity of the implementers

themselves to carry out the implementation proeffestively.

As a result, the aim of this literature review ashighlight some of the broader debates
around the shortfalls of labour law implementatiorihe era of globalization. Moreover,

this literature review is aimed at combining theeriof implementation discussed by
scholars from business management and those frowi®gy. The business management
school focuses mainly on design and implementatubiist the school of sociology

focuses mainly on structure (being the design ameducratic institutions) and agency
(being the implementers). Due to the fact that ledaw inspections are rooted in both

disciplines, it is necessary to incorporate bottspectives.



In order to achieve the afore mentioned objectives chapter is divided into various

sub-sections and will begin with a theoretical feamork discussing how the objectives of
globalization -one being to expand the self-regoiladf markets- cannot be sustained for
long because of the fictitious nature of key eletmerf an economy being land, labour
and money. The aim of this section is to demorsstnatv, even though globalization has
changed employment relations in the workplace,ettodmnges still need to be regulated

effectively by the state in order to preserve laa arder in society.

The following sub-sections will then discuss issupsrtaining to shortfalls of
implementation and where the problems might liee &hm here is to discuss elements of
labour law regulation pertaining to policy desigmplementation and enforcement.
Because of the convoluted nature of labour polglementation, its constituencies are
further broken down. For instance, policy desigcuies more on consultative processes,
bureaucracy and structuration of a labour policlilevimplementation and enforcement
entails issues of adequate resources, skills denedat as well as the level of agency of

implementers.

2.2 Theoretical framework

Like Marx, Polanyi recognized that labour differed crucial ways from true
commodities and that difference shaped labour maekations and regulations. Marx
emphasized power relations, ‘arguing that the asgimoal social relations of the

‘hidden abode’ of production had a distorting effec the labour market (Peck,



1996:25). Marshall conceded that the peculiaribethe labour market rendered distinct
in many ways from the conventional commodity maskethilst Polanyi explored the

social and cultural foundations of labour’s ficteemmodity form (Ibid).

According to Polanyi (2001), a market economy caly @xist with a market society
because a ‘free-market’ must comprise of all eldmeri the industry which include
labour, land and money. However, to include théseet fictitious commodities is to
subordinate the substance of society itself toldlaes of the market. This means that by
reducing labour to a commodity, one eliminatesditstinctive human character upon
which depends on its usefulness (Burawoy, 2003)a Assult, the expansion of the self-

regulating market will elicit an inevitable countemvement from society (Munck, 2004).

Polanyi has been critiqued by various authors ssscWebster, Lambert & Bezuidenhout
(2008) who argue that Polanyi sees a counter-moneragainst the self-regulating
market as an automatic response without providargjqular steps within which this
process would evolve. Polanyi does not adequatelwow society will come together
towards an alternative. Furthermore, these authayge that Polanyi does not link the
local and the global because he only worked withie parameters of the nation state
(Webster, Lambert & Bezuidenhout, 2008). Howevéopglization market forces have
moved beyond the local to become international #metefore call for an equal

understanding of how it functions globally.



More importantly for this study, as Peck (1996)eubtis that local states are the
beginning for the effective regulation of labouss A result, there needs to be an approach
to labour market analysis and regulation whicheas#tive to ‘both their institutional
embeddedness and geographical differentiation’ (PE@96: xv). This is because even
though there are similarities, different labour ked#s have unique elements that are
context specific. Therefore, Peck (1996) advocébeshe social regulation of labour,
meaning that labour markets should be understoosbeislly regulated and not wage
regulated. In Polanyi’s terms, ‘it requires thetpative covering of cultural institutions’

(Peck, 1996: 262).

Even though neoliberal development strategies haeently undermined the states
capacity for intervention at the workplace by cregta sense that states must choose
between job creation and labour law enforcementestremain the central drivers of
regulation. This report advocates for a complimentsystem of regulation between
states as well as capital. This means having cotlesnduct developed by companies

that promote decent work and, side by side, hafeetafe labour laws to protect workers.

Seidman (2006) demonstrates, using three differase studies, the role played by the
state in each code of conduct campaign. In her bBekond the Boycott’ Seidman

examines three campaigns in which activists subabsssed the threat of a consumer
boycott to pressurize companies to accept volurdadgs of conduct and independent
monitoring of work sites. The voluntary Sullivand&required American corporations

operating in apartheid-era South Africa to impréneatment of their workers; in India,
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the Rugmark inspection team provides ‘social labdetshand-knotted carpets made
without child labor; and in Guatemala, COVERCO ntors conditions in factories
producing clothing under contract for major Amenidaands. Seidman compares these
cases to explore the ingredients of successful aang, as well as the inherent
limitations facing voluntary monitoring schemes.spige activists' emphasis on
educating individual consumers to support ethicahganies, Seidman finds that in
practice they have been most successful when tiodyliged institutions such as
universities, churches and shareholder organizatigdioreover, although activists tend to
dismiss states' capabilities, all three cases uagbgovernmental threats of trade
sanctions against companies and countries with labour records. Therefore, Seidman
argues that transnational consumer movements cagaise the bargaining power of the

global workforce but they cannot replace natiormalegnments (Seidman, 2006).

It is evident that as the world economy becomegeamingly integrated, companies can
shift production to wherever wages are lowest antbns weakest. This creates a
dilemma for states to defend workers rights. Hognttcan workers defend their rights in
an era of mobile capital?”. Clearly, the beginniofj an effective defense is the
strengthening of nation states inspection systems’ they are at the core of
implementation of the labour laws. It is only théat organized labour will have enough

ammunition to handle the challenges that have apaorad globalization.

However, the strengthening of the labour inspestigystem is not as straight forward as

has been implied. There are shortfalls in the m®aghich need to be identified and
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addressed. The next section is aimed at pickingsoate possible shortfalls within the

implementation process as argued by various peirgspsc

2.3 Design, monitoring and enforcement of labour \as

2.3.1 “What is labour regulation?”

Labour regulation includes, but is not confinedtt® use of legal rules and sanctions for
setting and enforcing behavioural norms (Rycrofi&g&dan, 1990). The aim of labour laws
is to protect workers against insecurity and exptmn at the workplace. Peck (1996)
states that labour regulation and labour marketse Hastorically tended to ‘grow up

together’. They cannot be separated.

Approaches to labour market regulation are domehde two opposing perspectives,
what Freeman (1993) in Betcherman, Luinstra, & Q@#&007) call the ‘institutionalist’
and the ‘distortionist’ views. The former views j&ecurity arrangements, minimum
wages and collective bargaining as providing imguairisocial protection for workers as
well acting as an instrument for encouraging praigiitg growth. On the other hand, the
distortionist view emphasizes the advantages oketgrocesses and is concerned that
these institutional forms of regulation impede athuent to economic shocks and as a

result discourage hiring (Betcherman, Luinstra &a@g, 2007).

Literature focusing on labour market regulation teasled to place more emphasis on the

distortionist view which argues that high laboustsoderived from protective labour laws
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contribute to employers’ constraints, hence theeasing levels of non-compliance with
labour laws (Marshall, 2007). However, this litewrat fails to justify, and in the process
neglects, the importance of labour standards a®ssile contributor, instead of a
hindrance, to economic development. Similarly, 8td2007) shows that in countries
that have stricter labour laws, workers were mikely to be motivated and committed
to their jobs because of the understanding thaivakers they had rights and were
protected. Storm (2007) shows that this in turmstated labour-saving technological

progress and thus raised productivity.

2.3.2. Policy design: “a science in analyzing theosts and impacts of different
options”

The central issue for scholars of implementatiolicgas the extent to which noteworthy
distortions can be anticipated and addressed aopdre design of a given policy (May,
2003). This means acknowledging and incorporatiegpossible unintended consequences
of a given policy. However, other scholars like Matl (1995) and Stoker (1991 in May
2003) disagree, and argue that there is very litié¢ can be done to address slippages or
unintended consequences. On the contrary, the gung® adopted in this chapter is that
implementation difficulties can be partially ametited with the crafting of appropriate

policy designs that ensure capacity building ofititermediaries (May, 2003).

It is undisputed that policies signal desired cesrsf action and structure implementation.
However, there are ways in which different policesdins hinder or facilitate

implementation. According to Mazmanian & Sabati#9g3), policy design can hinder
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effective implementation when there is lack of goarity, the goals are inconsistent and
contradictory, there are multiple actors at theigies making level and there is an
unsupportive political and economic environmenterBfiore, these authors propose a basic
prescription for enhancing implementation; to héatatutory coherence’ as well as clear

and simple goals (May, 2003).

However, this model has been criticized for beimgresimplistic. It also fails to recognize
the political realities that account for policiesttwmultiple goals. Instead, a different
perspective is offered by May (1993), ElImore (1987) Goggin et al in May (2003), who
state that implementation prospects are enhancedgh two sets of policy provision, the
first being to build the capacity of implementergis means providing funding, education,
training and technical assistance to implementgesond, are the policy provisions that
foster increased commitment of implementers to lihsic policy goals. This includes
publicity about policy goals, sanctions for failibgact and incentives and publicity about

successful implementation (May, 2003)

This model is more inclusive and realistic becaitseecognizes the value of the
implementers of labour policy- which may includebdar inspectors, managers,
supervisors and other ‘street level bureaucrats) @bal with the public on a daily basis.
Furthermore, this model acknowledges the importariceapacity building and providing
support for the intermediaries so as to encouragentgtment to the policy that they are

enforcing.
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2.3.3. Implementation perspectives: “bottom-up” or‘top-down”

In addition to the predicaments of policy desigoliqy implementation perspectives are
dominated by two opposing views- the “bottom-uptditop-down” views. The “top-
down” perspective argues that implementation ofcgochnd laws should be structured
from above in order to achieve the purpose of ¢dgéslation and to minimize the number
of decision points that can be vetoed (Winter, 308®wever, according to criticisms
from Moe (1989) and Winter (1986 in Winter 2003)istapproach overemphasizes the
ability of policy proponents to structure implematin, thus ignoring the ability of
policy opponents to interfere in this structuringpgess. Furthermore, this perspective
undermines the role which is played by street-légkaucrats or the people who are on
the front line of implementation and who encouniézens on a daily basis (for example

labour inspectors).

In fact, as argued by the second perspective tefiyatbm-up”, street-level bureaucrats
influence the delivery of policies and are cruaakision makers in policy monitoring
and enforcement. Furthermore, as Lipsky (1980 imtéyi 2003:214) states, “although
these street-level bureaucrats are doing their, lbesy experience a gap between the
demands made on them by legislative mandates oon@eside and the citizens on the
other”. As a result, they apply a number of copimgchanisms that systematically distort
their work in relation to the intentions of the idgtion. For instance, they ration
services, or make their work less attractive orevtdifficult for clients to turn up at their
offices, or make priorities between their taskg (fstance by upgrading easy tasks and

cases at the expense of complicated non-programiasda) (Ibid). This is clearly
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problematic as it undermines the intentions of ldggslation. As will be revealed later,
these “coping mechanisms” are evident in the Sditican Department of Labour’s

inspection system.

2.4 Bureaucracy matters

Weber viewed bureaucracies as central to the argaon of modern industrial societies.
He saw no other kind of organization which coulchdia the efficiency demands of
modernity. Weber concluded that an ideal type hwesecy has certain important
characteristics, including the division of labouhexe activities in the organization are
broken down into specialized tasks and are alloctiespecific individuals to carry out.
The second characteristic is hierarchy which retersthe chain of command in an
organization and the acceptance of responsibifitthase in higher positions to supervise

the actions of the subordinates.

Third, is the existence of rules and regulationscivday down the responsibilities and
duties of those in positions of authority as wallthe procedures for the performance of
regular tasks. The fourth characteristic refersthe manner in which bureaucrats are
supposed to conduct themselves. According to Welher, conduct of bureaucrats is
governed by ‘formalist impersonality,” not by pemsb feelings or emotions. The fifth
characteristic of a bureaucracy is meritocracy nmgamhat officials are appointed and
promoted on merit- their skills, knowledge and movtechnical abilities. The last

characteristic, according to Weber, is the sepamadif private and official income. This is
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because in a bureaucracy official activity is saesomething distinct from the sphere of

private life (Buhlungu, Webster &Bezuidenhout, 2(X%3.

However, Weber was also concerned that bureausranight become an ‘iron cage’
which limited people’s freedom in modern societi@$is is because bureaucracies
themselves have a tendency to focus more on teadlhpiocedures and rules rather than
broader organizational aims. In this case, buredsiovould either strengthen their own
position within an organization by bolstering thesjiion of their own departments in
opposition to other departments or become caughh @p‘red tape’ where the rules and
regulations becomes so tedious to follow that mtef being efficient, the organization

gets bogged down in organizational inertia (Buhlunyebster &Bezuidenhout, 2003).

Nevertheless, Weber argued that in capitalist sesidureaucracies would be disciplined
by the market. This is because when business aai@oms become inefficient, then profits
decrease which may lead to bankruptcy. On the apptfor the state -which is a non-profit
organization- the same motivation to be efficienhot prevalent. The danger therefore is
that the levels of efficiency within state depansemay remain low. Weber goes further
to explain that the danger for state bureaucrasit#sat those who are in charge will not use
their power to the advantage of society. This isaose, as explained by Robert Michels,
bureaucracies inevitably produce a ruling elitecilasserts dominance by displacing
organizational goals. According Michels, this pipie is called ‘the iron law of oligarchy’.

It argues that: ‘beyond a certain size an orgamm@atannot exist without impersonal

bureaucracy. They need complex financial, legal anganizational expertise which
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becomes difficult for the rank and file to contrdhey also need leaders who, over time,
tend to fight for maintenance of their own powethest than for the goals of the
organization. There is therefore, said Michelsirdrerent conflict between democracy and

organization’ (Buhlungu, Webster &Bezuidenhout)2@6)

However, Voss and Sherman (2000 in (Buhlungu, Wel&tBezuidenhout, 2003) dispute
the inevitability of oligarchic tendencies. Thesethmrs argue that revitalization and
radicalization of goals and tactics can occur withighly oligarchic and conservative
organizations. Even though these authors demoedtratlicalization in trade unions, it is

not impossible to attempt the same in state degautisn

Weber’s critics such as Gouldner, Burowoy and Ph#kh(in Buhlungu, Webster &

Bezuidenhout, 2003), have questioned the extemthich bureaucratic organizations are
inevitable. They argue that it is not always thestrefficient form of work organization.

For Alvin Gouldner, some tasks are more suited wceducratization than others. For
example; in a factory work is routine, tasks ar¢éemfrepetitive and the product is
standardized. However, in contexts such as miness 18 unpredictable and workers may
bend rules in order to adjust to their work sitoiasi (Buhlungu, Webster & Bezuidenhout,
2003).Similarly, for Michael Burowoy, bureaucrasynot necessarily about efficiency and

rationality as argued by Weber, it is more abountics.

Indeed bureaucracy is more about control. Howeupr,until now the focus of these

authors has been on the behaviour of bureaucrdtsi@non how bureaucratic structures
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influence behaviour. This is because even the clenatics of a bureaucracy describe
mostly behaviour rather than the institutions withwhich these people operate.
Nevertheless, as will later be revealed, bureawcsituctures also hinder the progress of
implementation. For instance long and redundantceuores that are required to be
followed during inspections undermine the purposespections and, in the process, the
labour law legislation. The next section will dissuwhat a labour court is, its procedures

and some of the challenges that arise in the labount with reference to enforcement.

2.5 Labour Court

The Labour Court is a superior court that has authanherent powers and standing in
relation to matters under its jurisdiction, equalthat which a court of a provincial
division of the Supreme Court has in relation t® tmatters under its jurisdiction. Subject
to the Constitution and the jurisdiction of the bab Appeal Court, and except where the
LRA Act provides otherwise, the Labour Court haslesive jurisdiction in respect of all
matters in terms of this Act, except in respecaifoffence specified in sections 43, 44,

46, 48, 90 and 92 (LRA, 1995).

The Labour Court has concurrent jurisdiction witle tivil courts to hear and determine
any matter concerning a contract of employmengspective of whether any basic
condition of employment constitutes a term of thahtract. Subsection (1) does not
prevent any person relying upon a provision of s to establish that a basic condition
of employment constitutes a term of a contractrapleyment in any proceedings in a

civil court or an arbitration held in terms of agreement (BCEA, 1998).
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2.5.1 Labour Court procedures

The Director-General of the Department of Labouyrapply to the Labour Court for a
compliance ordérto be made an order of the Labour Court in terfreeotion 158(1)c)

of the Labour Relations Act, 1995, if the emplojias not complied with the order and
has not lodged an objection against the orderrmgeof section 71(1). For the purposes
of section 158(1jc) of the Labour Relations Act, 1995, a compliancesom an order in

terms of section 71(3) is deemed to be an arlomadivard.

The Labour Appeal Coufrhas held that compensation arises out of standedaes not
relate to patrimonial loss. The Labour Courts hdigeretion on whether compensation
should be awarded or not. If the Labour Courtsid#ec that the case is such that
compensation should be awarded, they have no dmtren respect of the amount.
Compensation must be awarded from the date of d&ahto the date of adjudication,

subject to a maximum of 12 months compensation.

However, this has serious ramifications for procatly unfair dismissals. In the past a
commissioner/arbitrator may have decided to awamhomth or two’s compensation
because of the minor nature of the employer's latkprocedural compliance. The
Labour Courts are now faced with adopting an “akothing” approach and now have to
award either 12 months or nothing to an employe® wlhs been visited with a

procedurally unfair dismissal. In most instancather than cases of trivial procedural

1 . . . . .
compliance order means a compliance order issuedl&lyour inspector in
terms of section 69(1

2 Labour appeal courheans the Labour Appeal Court established by sed6d
of the Labour Relations Act, 1995;
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deficiencies, this will result in 12 months compatien being awarded to the employee

for procedural unfairness because of the inherelatyd in having such matters heard.

2.5.2 Backlogs in Labour Court

“Soaring labour disputes and a shortage of judgese Handed Cape Town's Labour
Court with the biggest backlog of labour casesdhim dountry - likely to take more than a
year to clear. The delays are likely to have sarimust implications for companies, which
will be affected at every level, and for employads may have been unfairly treated or
dismissed.” (Salie & Mangxamba, 2007). This clagnnit only true for Cape Town
labour courts, it is a serious problem of backlmgghe labour court nationwide and these
can be attributed to a number of reasons sucheagallime of work increasing over the
past two years, but also because more judges hatvbeen allocated into the court.

(Ibid).

This has created difficulties for the speedy fipafion of labour cases brought to the
court by the CCMA as well as the Department of lab@his has serious implications for
the ability to enforce fair labour practices be@as Salie & Mangxamba (2007) indicate
"if a case only gets to court in a year's timereghis a strong likelihood that company
witnesses will no longer be in the same compangyipce or country, for that matter.
"And the company might well have to bear the co$tilying them back for the hearing,
or attempting to run the hearing without them, witia risk of losing the case because of
a lack of witnesses.” Not only does this affect lygrs it can also imply that the
lengthy process, due to backlogs, enables non-cantptompanies to walk away free

because they have enough time to close down aethezge under a new name.
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This poses serious challenges for effective enfoergs. Challenges pertaining to labour
courts need to be addressed head on becausedhbkiods and inefficiencies have a trickle
down effect on the inspections unit. Nevertheldss, does not imply that the inspections
unit is perfect and is brought down solely by thledur court. It is part of the problem but
not the only problem for the inspections unit. hare other challenges such as a shortage
of skills which will be discussed below. This repargues that recognizing where the

problem lies for the inspections unit is the fettp towards building capacity.

2.6 Recruiting and retaining skilled public serviceworkers

Retaining and recruiting competent public sectorkecs is said to be one of the most
critical human resource functions because it sepgbersons with knowledge, skills and
abilities needed to perform public services (Seld2003). As has been already
emphasised in the literature review, workers in théblic sector are the policy
implementers and drivers of policy. Therefore,sitcrucial to recruit and retain those

workers that will improve the current and futureeggiions of government

In order to be competitive, a humber of governmdrage altered their compensation
systems to become more competitive and reward qpeaioce-based. In search of the
best suitable compensation systems governmentsdumyeed several different strategies
including performance-based compensation structigidds and competency pay and
market-based pay rates (Selden, 2003). The systeichws used in the Department of
Labour’s inspection unit is a performance-based pgmation system where inspectors

are given an allowance for good performance. Nae&ts, as will be discussed later,
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this system has not proven to improve motivatiod anllingness of inspectors to be

eager public service workers.

Perhaps, as a recent report in Selden (2003) itedicpart of this problem is the lower
wages and the loss of prestige and mundane joledthiat exist in the public sector.
This, according to the report, has caused many yawaduates as well as senior civil
servants to choose a career in the private sewtnr mublic service. In addition to this
challenge, the South African government is cometor skilled labour in an economy
with high unemployment and low skill levels. Just the private sector recruits
aggressively for the best qualified and the mostetent, so must the public sector. The
following section will discuss in-depth the chalies facing South Africa with reference

to skills development in the legal profession.

2.6.1 Scarce and critical skills in the legal profesion

Before dwelling on the discussion of which critickills are needed in South Africa’s
Dol’s inspections department, it is important tmypde a global context of what it
means to be an inspector in other parts of thedvdrhe aim of this is to stress the
seriousness of the labour inspectors’ occupatiogeimeral and how qualifications and
skills prior to appointment as a labour inspectar erucial if we want to build capacity

and ensure quality inspections that would transtdtedecent work for all.

Netherlands
In the Netherlands, the Labour Inspectorate forars @f the Ministry of Social Affairs

and Employment (SZW). The key role of the Labouspkctorate is to supervise
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compliance with legislation and regulations gowvegniworking conditions, working

hours, illegal employment of immigrants and the imiim wage.

On appointment, inspectors must hold a higher gsiémal education (HBO) diploma or
equivalent qualification based on demonstrable eepee or level of intellectual
attainment as a basic entry qualification. Teanddes must show evidence of additional
managerial qualities. Initial qualifications can bechnical, chemical, medical or
organisational. In addition to qualifications angperience, candidates for inspection
posts are also assessed based on the followingtigsialdecision-making capacity,
awareness of the operating environment, teamwalytical capability, inquisitiveness

and an ability to plan work.

Hungary

In Hungary there is still a division of labour betwn those inspectors who monitor issues
of occupational health and safety and those who itorothe basic conditions of
employment. Nevertheless, the requirements forgoaim inspector in Hungary are that
inspectors should be university or college graduate a special field in which
inspections are required (e.g. chemical engineeeshanical engineers, architects, legal
gualifications etc). The directors of the localgastorates would then conduct interviews
with the applicants, during the course of which #pplicants indicate their reasons for
applying and the directors inform them about therkwio be done, what would be

expected of them and how much they would earn.
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South Africa

In South Africa it is only those labour inspectarBo specialize in OHSA and EE who

need to have prior tertiary qualifications. Howe\at the inspectors are then trained on
the basics of OHSA for Integrated Inspections g does not mean that they can
conduct thorough OHS inspections and investigati@ispartment of Labour annual

report 2000/2001). Therefore, for the rest of ttleepinspectors prior entry requirements
are matric and a driver’s license (IES strategicumioents 2001). This is evidently

problematic because the very same inspectors grectd to perform various complex
tasks during inspections such as understandingidh&e of the case, having analytical

capacity, as well as extensive legal knowledgelbbdur laws.

Furthermore, the level of the qualification’s of emlividual dictate the level of skills

they have and the quality of output. The point méeee is that labour laws are
inherently complex and this complexity is exaceedaby the inherent shortfalls of
implementing these laws. As a result, it is notugioto appoint labour inspectors purely
on the basis of matric. This study advocates fimoae meaningful and intense training of

labour inspectors in order to achieve quality serdelivery of inspections.

On the other hand, a recent study by Godfrey & Nigg2008) on scarce and critical
skills in the law profession poses another chakefaging South Africa. According to
these authors, there is a national problem of ggaof skills particularly in the law

profession. For definitional purposes a ‘scarcdl’ski the legal profession would be a

shortage of qualified attorneys and/or advocatethénprivate sector, and a shortage of
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prosecutors and/or magistrates in the public segliso, a ‘critical skill' can be broken
down into two categories. First, there are thosksskat should form a part of the skills
profile of a law professional but do not. For exdmpt might be that ‘practice
management’ is an important skill for attorneys ibig not one that they acquire as part
of the academic education or in their vocationalning. Low levels of literacy and
numeracy amongst candidate attorneys (the term tsetkescribe articled clerks) is
another example. Therefore, there is an importapt @ weakness in the skills of law

professionals that needs to be filled with furttraming (Ibid).

Figure 1. is an illustration of the contributorssiarcity of skills in the law profession by
looking at the number of student who enroll at ensity and whether they end up in the

law profession or not.

Figure 1. The Class of 2000: From registration to admission
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What figure 1. suggests is that most of the pewle leave the pipeline that runs from
universities through to the attorneys’ professiansw in the course of their university
studies (51%). Once they have completed their LeBrde the vast majority of graduates
register for articles (91%) and thereafter beconhaitied as attorneys (82%). The four-
year LLB degree therefore still appears to be alpra for many students that might
wish to become attorneys, while articles and therays’ admission examination seem

to be less of an obstacle (Godfrey and Midgley,&00).

In this light, instead of adding to the scarcitylgiems in the law profession, perhaps
labour inspectors could be trained through a speeddiploma in labour relations. This

would cut down on the lengthy process of attairdrigw degree, doing articles and going
through admission examinations. This program watillbe comprehensive and intense

and, more importanthsupply quality labour inspectors into the Departbad labour.

2.7 "A rights-based approach to labour regulation: Decent work and ‘fair labour
practices”

Ghai’s (2003) definition of decent work states tthas concept applies not just to workers

in the formal economy but also to the unregulatedewvorkers, self-employed and casual

workers. Furthermore, this concept refers to adegojportunities for work, remuneration

and embraces safety at work and healthy workinglitions. In addition social security

and income security are also essential componéwuiscent work.
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Ghai (2003) begins with the indicators of decentknand assesses both the limitations and
advantages of using these measures. He arguesinttiaators such as employment
opportunities, social security measures and othsiclrights measures as stipulated in the
ILO conventions and can be used to assess therpenice and assist in evaluating
progress over time. He alerts us to the fact tblgvant indicators often vary for different
countries, but the ILO has set the internatiorahdard for measuring and assessing decent

work.

While this author provides us with a framework t&sess decent work, he does not
engage adequately with a critical distinction betwevorkers who are covered by the
standard employment relatidrand those who are not. Furthermore, this authes ot
provide a framework which can be used to assesseasure the levels of decent work.
Instead a study by Webster et al (2007) has attempteceteldp a decent work deficit
index that aimed at identifying the links betweehose at one end of the
formality/informality dichotomy and those at thénet end through value chain analysis
and then developed a decent work deficit indexdeeniify the vulnerabilities in the

heterogeneous nature of work in the informal econom

As a result, the decent work definition which viaé used in this study will be based on the

decent work deficit index which comprises of seiraicators of work security

3 SER: employees who are registered and have a penneontract of employment with their employer.
They enjoy all benefits and rights such as UIF saamfund, medical aid etc.
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First, labour market security which is concerneithvemployment opportunities in the
sector. Second, is employment security which isceamed with the protection against
arbitrary dismissals. The third indicator is jolrwwéty including opportunities to build a
career and increase income. Fourth, is work segcuifitich is concerned with protection
against accidents and illness at work, limits tokig time etc. Fifth is skills reproduction
security including opportunities to gain and retakills. Sixth is representation security
which is concerned with the protection of colleetivoice in the labour market through
independent unions and employers’ associationsalligjnis income security which is

concerned with regular and minimum income and cemgnsive non-wage benefits.

In this light the definition of decent work has de@ping elements with those that define
‘fair labour practices’. Therefore, in this studfait labour practices’ will be used

interchangeably with the term decent work. Accogdim Section 23 (1) of the constitution
‘fair labour practices’ is complying with the obdiions of the ILO as well as those
stipulated in the BCEA section. Therefore, in thtisdy, the different labour law Acts that
are looked at by the labour inspectors will be mes$ using the indicators that are
described above. First, the BCEA will be measursithgitwo security indicators, being

income security and work security, whereby workeilsbe interviewed to see whether or
not they are receiving the stipulated minimum wagesrking the appropriate hours,

receiving all forms of work leave and so forth. @&, the LRA will be measured using
three indicators namely, the employment securifp, $ecurity as well as representation
security. Third, the OHSA will be measured using work security indicator and the SDA

will be assessed using the skills security indicato
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The right to decent working conditions can be cdexed a fundamental human right.
Labour inspections are one of the basic instrumintgutting this principle into practice
and have a pivotal role in promoting compliancehwitO Core Labour Standards.
Labour inspectorates are the state authoritiesrfany work-related activities such as
health and safety, social dialogue, legislationrketcontrol mechanisms, working
conditions, the fight against illegal work, childblour, etc. The ILO promotes an
Integrated Labour Inspection System which entriagtsur inspection with new roles and

responsibilities.

2.8 Conclusion

This literature review has posed an enormous nurabehallenges, but the aim was to
emphasise the complex and rather important chairstateof the inspections unit. It is not
only about monitoring and enforcing labour lawsefiéhare complexities within this unit
which may hinder or promote labour inspections.réhae also stakeholders such as trade
unions and employers who have direct influencehenstuccess of the labour inspections
unit. Moreover, the context within which labour pestions are operating also poses other
challenges because, not only has globalizationgddhitraditional patterns of employment,
it has also pressured almost every single instittstate and organization to step up and

device strategies to ensure that globalizatioegsilated.

This literature review has attempted to provide emegal perspective on bureaucracy,
constituencies of labour regulation as well as |emis related to design and
implementation of labour law policy. As was cléarthe literature, effective labour law

regulation is made of various elements includingigle instruments and administration.
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Within each of these elements are further complexgsses that may hinder or facilitate
effective labour regulation. However, the trickasdevelop a comprehensive framework in

which different elements of labour regulation cormgint each other.
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Chapter 3

Methodology

3.1. Introduction

“Implementation research is a two part disciplifepolitical science- public policy or

public analysis and public administration” (Winte2003: 206). One of the major

controversies amongst implementation analysts kas lwhether implementation should
be studied from the bottom-up, starting at actoocstnproximate to the problems to be
solved by policies, or from a top-down perspeci@gea control problem. This means
either assessing the roots of implementation probleia the policy design itself or

evaluating the instruments used to carry out tHeyadndeed, a mixed approach is the
most comprehensive and holistic approach. Howether,scope of this research only
allowed for focus on one side, the bottom-up apgmpavith particular emphasize on the
role of inspectors as key instruments or rathaeé&ttlevel bureaucrats’ of labour law
enforcement. The aim of this was to providet only a general view of the shortfalls of
implementation, but also to provide a deeper ancertiteoretical understanding of these

shortfalls in enforcements and implementation.

As stated earlier, the purpose of this research twwaassess the extent to which the
policies that inform the definition of ‘fair laboyractices’ (which include the Labour

Relations Act of 1995 (LRA), the Basic Conditiorfssmployment Act of 1997 (BCEA),
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the Skills Development Act (SDA), the Occupatioheahlth and Safety Act (OHSA) a
well as the Employment Equity Act (EEA) and the bhpdoyment Insurance Fund Act
(UIF)) are implemented and enforced by labour inpas. This means assessing the
impact made by labour inspectors in enforcing ‘falvour practices’ in the workplace.
Second, this research was aimed at understandengftbctiveness of the mechanisms

put in place for non-compliance with particulardsmn follow-up visits.

3.2. Participant observation approach

According to Robinson (2002), participant obsewoatis a method in which the
researcher or observer participates in the daiydf the people that have been chosen
for the study. Nevertheless, there are varying elegyof participant observation but in
this study the researcher did participant-as-ammoes whereby the role of the observer
is made clear at the beginning of the research.tWlss intended with this was to
establish a trust relationship with the subjectbémbserved. It was hoped that with the
participant’s knowledge of me being an observey theuld acknowledge my sense of

honesty and this would establish trust between us.

The Department of Labour Johannesburg centre wasechin this study because it has
the second largest number of inspectors after Kula-Rlatal to date and because it was
more convenient for me as the researcher in terdmsraximity. The Labour Centre

where | did my study was called Johannesburg deatrd consisted of 66 inspectors.
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These inspectors were divided into teams of fiveé eported to a team leader. In the

seven weeks of fieldwork | managed to shadow &t leae inspector from each team.

Participant observation in this research studyrseie the following or shadowing of labour
inspectors and observing the process of labouretigm; the procedure, the documents
needed during inspections and the field that iseoed by inspectors’ right through to the
writing of inspection reports. In particular, byastowing the inspectors | observed the
effectiveness of follow-up visits as this is thereegart of implementation. During the
follow-up visits, | also observed what was donefeddntly. For example, is there a
different labour inspector who conducts the visithat happens when the employer has
still not incorporated the recommendation madehayihspectors earlier, what procedures
follow thereafter? In addition, | wanted to obsethe difference in the blitz inspection
visits, which are said to happen spontaneouslyowitlppointment, and how effective they

are.

The advantage of using participant observatiohas it uses the researcher as the main tool
of research and thus requires little by way of tecdl support (Greenstein, 2003). This
means that it was upon me as the researcher tesasdse social processes as they would
normally happen by taking very detailed notes. rideeo to do this effectively, | utilized a
research diary to record my thoughts, ideas, egpees and processes as they unfolded in

the field.
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Furthermore, doing participant observation wasuldef this study because it provided
me with insight into social processes as they whifoltheir natural settings as they would
normally happen (Robinson, 2002). | shadowed tlspeantors from the offices to the
field and this gave me the opportunity to expergetite actual process that labour law
inspection entails, instead of relying solely osegondary tool such as interviewing the
labour inspectors themselves. | shadowed 33 inspefitom their offices right through to
the inspection sites, for seven weeks. This mdaaisper day | accompanied an average
of two inspectors. For instance some days | accoredaone inspector to at least three
workplaces depending on the type of visit to beeddior example on an average day
when an inspector plans his or her day they chaasembination of cases but also cases
that are in close areas. Therefore, on an averageha inspector would do one routine
visit, one-follow-up visit and one blitz (pro-aativinspection depending on how long he

or she takes per visit.

As will be clarified later, there are three typésnspections: first routine visits- involve all
the legislationsbeing the Basic Conditions of Employment Act (BOE®ccupational
Health and Safety (OHSA) as well as the Employnigntity (EEA), but on a very shallow
level. On inspection, the inspectors are requicedilltin a checklist which combines all
these Acts and, depending on the nature of thenéssior the firm, some parts of the
checklist are not applicable. For example, in atance of labour broking companies such
as security guards the OHSA part of the checldistat applicable because this Act deals
mainly with companies or firms that have chemiacal®azardous substances. Even though

there are some security guards who guard hazalmmicals, the inspector will be able
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to assess whether or not this inspection site regjihe OHSA part of the checklist needs

to be filled in.

There are weaknesses to every research methodpdfticipant observation the main
difficulty was the process of ‘role-making’ wherelag a researcher | had to develop a
‘situational identity’ for the duration of the faalvork (Angrosino & Mayis de Preez, 2000).
The difficulty with this is that the decision tosirt oneself into a social setting other than
one’s own has emotional consequences. This meatsath the researcher | had to
constantly try to remain objective and distance effysom the respondents’ beliefs and
systems. In order to reduce the effects of thiskwesses | constantly reminded myself of
the research objectives and purpose and remembemgoy a particular level of
objectivity which was necessary to evaluate andstzotily analyze the processes as it
unfolded so as to critically engage in why certifiimgs are happening in particular ways.
However, this did not mean interfering with the pgestion process by being highly

sympathetic and involved.

3.3. In-depth interviews

A second research methodology that was used snsthidy was in-depth interviews with
key informants being team leaders as well as werkerthe workplaces inspected. The
reason for interviewing the team leaders was toetstdnd from their perspective the
challenges around supervising inspectors as wahemspections bureaucracy itself. The
aim was to interview at least 7 team leaders outQyfhowever | have only conducted 5

interviews with these team leaders because one feager stated that she cannot
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participate in my study because “I am going throsgimething in my life right now, so I'm
sorry | can’t do it”. And another stated “my dadinl did not go to school and this
guestionnaire of yours is too long”. Neverthelegstkers were interviewed because labour
laws are supposed to protect them and a crucialiwaghich this can be measured is by
asking the workers themselves how labour laws emgacting on them. Unfortunately,
even though the legislation states that routinpensons should involve a few interviews
with the workers, this happened very seldomly. @iuhe 25 workplaces that | visited with
the inspectors, workers interviewed were from dhlge workplaces. Finally, the aim was
to interview some of the advocates at the labourtceo as to understand the challenges

around enforcement from their perspective. Howethes,plan did not transpire.

The reason for the use of in-depth interviews wagather data that is concerned with the
subjective experiences of labour inspectors as ersrkhat may play a role in the lack (or
not) of labour law enforcement. Furthermore, inttemterviews helped measure what
enforcement means to workers in ensuring decenk wimice they are key indicators of

examining labour law enforcement. In addition te #thove advantage of using in-depth
interviews | was be able to clarify ambiguous issa@d cases of inconsistencies or to
probe when insufficient information was provideah this light | was able to pose

additional questions to follow up on issues whidtrh@ps had not been anticipated

(Greenstein, 2003).

On the contrary, the weaknesses of using in-deptbniiews are that at first some

respondents were not willing or comfortable wittaishg everything with the researcher.
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As a result, | had to establish good trust relaimps with respondents and | could

effectively do this through participant observation

Overall the main barrier of combining research rodthis that there is a concern of not
fully embracing the qualities of each research methnd therefore the effectiveness of
each research methodology. But Greenstein (2008poges that as opposed to a
simultaneous mixing of approaches, the researabensto allow each research method to
do its best and then use these results to triategalad inform the next stage of design of

each.

3.4 Case study Approach: Why the Private Security &tor?

In this study I chose to focus more deeply on theaRe Security Industry (PSI) because it
embodies an industry operating openly on the glotalket and showing signs of growth

rather than contraction. Moreover, in South Afritee private security industry is said to

be one of the fastest growing industries reportiemenues of up to R40 billion in 2005

(Berg, 2006). However, in this study the case stajgfyroach was carried out via the blitz
inspection and this entailed participant observats well as semi-structured interviews
with the security officers as well as the inspextdlitz inspections, as outlined by the

DolL, are aimed at improving compliance in sectdrst thave shown increased trends of
non-compliance. As a result, these sectors aretedcgand a particular week in the year is
set out by the DoL. This requires that all laboenters nationally target and inspect firms

and companies in this sector without prior notwéhiese firms.
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In a nutshell, the Private Security Sector is aifeing industry because, it is one of the
fastest growing industries in South Africa, thupiyng that there are parallel challenges

with this growth including the need to tighten tlegulatory framework.

3.5. Sampling

The importance of sampling is that if flawed it cggriously undermine research findings
(Burtan, 2000). Nevertheless, the challenge inrdggarch was the use of a triangulation of
research methods and whether or not each shoulttaitaa separate sampling system. In
order to solve this, | explored the difference aadommendation for effective sampling

methods within each research method and tried datéoand overlap different sampling

techniques.

| used purposive sampling to select the 20 casasl timvestigated. The criterion for this
selection was that the cases had to be in the @guegion and that they had to be
completed and pending follow-up inspections. Thesses then informed how many in-
depth interviews were conducted. This is becausestiection of cases informed the
individual companies to be assessed as well aswbekers in these companies.
Nevertheless, it is evident that the sampling methar the in-depth interviews was

convenient due to the afore mentioned reasons.

3.6. Access
Neuman & Lawrence (2003) suggest several usefakegjies for accessing a site and
information. The researcher needs to understandtidhgatekeepers are of that particular

site chosen for observation. Gatekeepers are yshalse individuals who have formal or
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informal authority to control access to a site. ©mstablished, the researcher needs to
negotiate access with these gatekeepers but wittmupromising the integrity of the

research (lbid).

During the process of gaining access and undelisigveho the gatekeepers were in my
research, my supervisor, Professor Eddie Webstek tme along to the 16Annual
Labour Law conference in July 2008, where | meet Mhineas Mothiba the Acting
Compensation Commissioner at the Department of Wwabeoho was presenting on the
“challenges facing labour inspectors in South Aftidvir. Mothiba was ready to assist me
and he later introduced me to the relevant peopléhe@ department’s head offices in
Pretoria, namely Mr. Zakes Mokgwatlhe who is Heédnspection services nation-wide.
My access to the labour inspectors was organisadhé regional office in Johannesburg
Central by Mr. Alvin Phillips the Business Unit Mager and Mr. Lucas Mnisi the

inspectors’ team leader.

3.7. Ethical issues

To all respondents interviewed in this study, | mad commitment to respect
confidentiality and anonymity on the issues disetbso me. The respondents as well as
company names were given pseudonyms. Participatiothis study was premised on
voluntary and informed consent of the responddntsformed the participants as to what
my research is about, what type of information Ilaoking for and how their input would
be used in the thesis. Before each interview | begéh a debriefing of the following:

* The rationale of the study including the potenii@hefits of the study
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* An opportunity of what could be expected from thedg
* An opportunity to answer any queries regardingstinely and its procedures
 The assurance that the information obtained will kept anonymous and

confidential

* The assurance that the respondent retains thetaghithdraw from the project at

any time without prejudice to him/her.

This study was not dealing with any vulnerable satg and all participants were the legal

age being 18 years and older.
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Chapter four

A new labour (industrial) relations regime

4.1 Introduction

Industrial relations can be described as the stidhe institutions of job regulation. It
deals with a relationship both on an individual androup basis and the nature of the
rules and regulations largely depend on the naititke relationship itself. If the labour
relationship, whether formal or informal, individuar collective, undergoes a radical
change, new and different industrial relations pesed rules and institutions will evolve.
Equally, significant changes within society or viiththe institutions and law which
govern the relationship will impact on labour redas causing the parties to adopt new

roles and to interact in different ways (BendixQ2))

Therefore, as has been evident in this reportlaibeur inspectorate does not operate in a
vacuum; it forms part of a wider context within timelustrial relations system. It is an
important unit in the industrial relations systdmttis governed by policies and practices
informed by the state, employers as well as tragiens. Thus, this chapter aims to
provide a periodical review of South Africa’ induat relations system so as to highlight
the ‘specificity of its past’ in relation to today'context of the structure of industrial
relations. In order to achieve this, this chapseoriganised into various sub-sections that

will cover the history of South Africa’s industrieglations system from the colonial era
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to the apartheid era through to the democraticEre chapter will then be proceeded by
a discussion on the new labour relations regimb patrticular reference to the formation
of NEDLAC and other key institutions. This chaptéll then conclude by showing how

the new labour relations regime has influencechaped labour inspections.

4.2 “The specificity of South Africa’s past”

“South Africa is unique in the modern world in tbetent to which it has been, and still
is, marked by historically entrenched racial diots” (Webster, 1999:30). Webster
(1999) identifies four useful phases that have stiaporkplace culture in the South

African industrial relations system tracing it baokcolonial conquest.

4.3 First phase-colonial conquest

The first phase he identifies is that of coloniahguest and forced proletarianization.
This author argues that it was this violent proadssonquest and ‘un-free’ labour which
took the form of slavery, indentured labour and iskemdal labour of the dispossessed
that laid the foundations for a system of cheamclol migrant labour and white

domination that was to continue well in to the ttieth century (Leggasick (1974) in

Webster (1999)).

Different laws were used in an effort to controé ttnovement of black labour. These
included the Glen Grey Act and the “hut tax” thatced men to work for a wage to pay
their taxes and the dispossession of the land thottugh colonial wars and through laws

such as the Land Act which restricted the land oslmp of people (Webster, 1999).
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However, this had the opposite effect. Instead,igrant labour system emerged which
created an awkward situation for the white setiileiSouth Africa. “It was impossible for

the white settlers to ignore the vibrant and largigenous population on South Africa”
(Webster, 1999: 31). Instead, the settlers wereetbto draw on the ‘labour power’ of the

indigenous people.

This created interdependency between the whitdesetnd the indigenous group
because, even though they were exploited, the egmeeded the indigenous people’s
labour power. This interdependence created thes lasiresistance of the indigenous
people (Webster, 1999). Even though there was @& yormal structure with which to
articulate workers interests, this did not meamlasence of worker resistance. One of the
informal forms of resistance was refusal of beiagruited to work in the mines. Another
was ‘target working’, meaning working for short jpeils of time enough to buy
commodities needed by that individual worker. A¢ tore of these forms of informal
resistance was the creation of a distinct workptadeure. According to Webster (1999),
under this culture, the structure of workplace atiti is frequently undermined by the
deliberate creation or amplification of social diste between the worker and the

employer. Examples include private-linguistic cqdalse names and the like.

What was distinct about the migrant labour systansouth Africa, as Webster (1999)
states, is that it has gone on for such a long &inteis so extensive within the economy.
Unlike other countries, in South Africa, the movernkeetween rural and urban-industrial

areas became so entrenched at the centre of theragpsystem and a permanent feature
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of life for millions of workers. Furthermore, ‘wiilthe traditional migrants work was
rooted in the ethos of paternalism, the new workéen had previous experience in
manufacturing, where a new era of militant unionisas in the making’ (Webster, 1999:

35).

4.4 Second Phase: “the rise of mining and the origs of dualism”

The second phase identified by Webster (1999) kegith the rise of mining and the
origins of racial dualism. The discovery of golddagiamonds in the late focentury
transformed the South African economy from a backvgart of the British Empire into

a modern industrial economy. At the core of thisoo@l-despotic system of labour
control were the gold mines; colonial because amdal group dominated through
political, legal and economic rights and denieceotiind despotic because coercion- both
physical and economic-prevailed over consent {®ay, 1985 in Webster, 1999). This
colonial despotism, writes Webster (1999), entredcthe division between white and
black workers thus creating two labour markets;ghmary labour market consisting of
white English speaking workers who had access iits skducation, and the political
power enabling them to establish themselves aslgged ‘labour aristocracy’. The
secondary labour market consisted of black workdms were denied access to education
and to political power through various exclusionamsts that were passes such as the
Industrial Conciliation Act which gave non-Africamorkers the privileges to join trade

unions (Ibid).
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In this context, the Department of Manpower (tokagwn as the Department of Labour)
was mandated to regulate the apartheid labour mavkbat was distinct about the
apartheid labour markets’ structure of regulaticasvinow it reflected the schizophrenic
nature of the apartheid regime. Under apartheid Diepartment of Manpower was
regulated by five pieces of legislation namely ttabour Relations Act of 1956, The
Mines and Works Act 27 of 1956, the Wage Act of 1,.9% e Manpower Training Act 56
of 1981, and the Basic Conditions of Employment Att1983 (Standing, Weeks &

Sender, 1996).

The BCEA set minimum standards for hours of workl avertime, restrictions on
continuous work, provisions relating to lunch aed breaks, Sunday work, annual leave,
sick leave and maternity leave. But under aparthbigl regulations were very selective,
with myriad exclusions and exemptions. Therefores BCEA excluded agricultural
workers, domestic workers, the public services,favel organisations and the like.
Furthermore, the minimum standards did not appljth@ same way to all workers
covered by the Act for instance, Section 14 of #d$ did not stipulate the number of
weeks or days of notice of termination for casuatkers, but stipulated two weeks for
the monthly paid workers and one week for the wepkid workers (Standing, Weeks &
Sender, 1996). Similarly, the Wage Act was a silecpolicy of labour market
regulation. This Act set minimum wages through\tth@ge board for all areas except the

Bantustans.
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The LRA is often seen as the cornerstone of thetlagid labour market regime. This Act
stemmed from the Industrial Conciliation Act of #9&hich stimulated the establishment
of industrial councils. According to Standing et @996), the industrial councils

themselves were always mechanisms for regulatiedaibour market because first, they
could either cover a whole sector, part of sed¢twr,whole country or part of it, a specific
trade or occupation, or even a specific plant. TWas a strategic means of implementing
selectivity instead of promoting one homogenousigtidal relations council. Second, the
registrar of the industrial councils had the powedecide whether a council could be
registered or not by deciding whether or not thetigm to it were sufficiently

representative of the specified industrial interastd geographical area for which an
application for registration had been made (StamdiWeeks & Sender, 1996). The
implications, therefore, were that the industrialiecil system perpetuated the racially
based form of regulation through its power to decidhat was ‘sufficiently

representative” which, of course, often excludeatblworkers who were not allowed to

form trade unions until after 1979 (lbid).

While the industrial relations system worked well the employers and employees who
could participate in it, the implications of excing African workers from the system was
to sharply divide South African workers along radiaes (Webster, 1999). The rise of
the manufacturing and service sector between 18851848 created a large semi-skilled

African workforce that was strategically placedhintthe economy.
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4.5 Third phase

The 1940’s, which was the beginning of the thirdg#y marked the beginning of a crisis
for the state because of rapid urbanization of o&fmi workers which led to industrial
unrest culminating in the 1946 mine workers stidkel an upsurge of an African trade
union activity. By the end of World Was Il, the Gmil of Non-European Trade Unions
(CNETU) claimed a membership of 158 000 represgntiiore that 40% of the 390 000
Africans employed in the commerce and industry. Dogernment, in realizing this
threat to its legitimacy, blocked any form of enamgement to the growth of African
unionism and implemented various other Acts ingigdihe Labour Relations Act 28 of
1956 to exclude Africans from this act and to farttprohibit ‘mixed unions’, the
Suppression of Communism and a range of other Adis led to a period of ‘high
apartheid’ whereby the state used its consideraiglly oppressive powers to extinguish
political resistance. But the challenge from belowthe 1970’s took the apartheid

government by surprise.

4.6 Fourth phase

The fourth phase, which begins in the 1970’s, was a decade in which the economy
experienced a structural transformation financedmassive influx of foreign capital,
accelerated expansion of industry, a restructurwmfg capital and the growing
concentration and centralization of ownership (Webs1999). Accompanied by these
changes was a corresponding growth in the blackiwgrclass which brought black

workers firmly to the centre of the industrial stadhe re-emerged unions of this decade
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focused their organizational efforts on the develept of a cadre of shop stewards and

some of the biggest industrial strikes took plagerd) this period.

Parallel to this, the apartheid government’s positiuring this period (the 1980’s) on the
regulation of minimum standards was that “presorgptiegal provisions are rare and
employers are free to choose the manner in whiep wish to comply with the minimum

standards embodied in the legislation”. Furthermaceording to this government “there
is no such thing as absolute or total absenceskffar any worker. Safety is a relative
concept and it is merely possible to strive foeduction of risk to an acceptable level”
(Douwes-Dekker, 1996: 28). Employers took advantafyehis flexibility because it

meant that companies and firms were allowed toladguhemselves and set their own
minimum standards, which were obviously exclusigrarthe non-white workers. This

position corresponded well with the principle ofnmium State interference and helped

to reduce the scope and responsibilities of theeicisons unit (Douwes-Dekker, 1996).

The conflicts between the needs of industrializateod the character of apartheids’
selective regulations sharpened during the 198A% H¥90’s. The industrial council
system became more fragmented and less effectimadiBg, Weeks & Sender, 1996). In
a nutshell, these conflicts and eventually the iero®f the apartheid’s system of
regulation were fueled by the growth and diveraiiicn of manufacturing and to a
certain extent by the construction and serviceasecManufacturing needed more skilled

workers and needed to incorporate the rapidly gngwlack urban industrial population
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The formation of the trade union federation the @ess of South Africa Trade Unions
in 1985, brought together three traditions of witkihe emerging unions; the shop-floor
tradition, the ‘community union’ and the ‘black smmousness movement’ tradition
(Webster, 1999). This, according to Von Holdt (1981Webster 1999), marked the
beginning of a process called ‘ungovernability’ofr the 1980’s the struggle began to
take on the dimension of a virtual civil war, remch unprecedented levels of
mobilization and resistance in the factories amehghip strikes, rent boycotts, consumer
boycotts and stay-aways. Conflicts between thee séad labour escalated to a point
where the state was faced with a choice betweemsifying repression toward the
labour movement and other mobilized formations iwil society and risk alienating

capital with no guarantee of eliminating mobilipatifrom below, or turn toward more
fundamental political reform. In 1989, F.W De Klerkplaced P.W Botha as state

president and signaled his intention to reform tiyeéa.

4.7 “A new vision of work and industrial relations”

The election of a democratic government in Apridd%egan a process of reconstruction
and development in South Africa. Arguably, onelsd most successful departments has
been the Department of labour under the leadershhMinister Tito Mboweni. “A new
Department of Labour was created in June 1994natianal competency, thus absorbing
the former self governing territories” and provelailirectorates were created to conform
to the new nine provinces of the GNU (Douwes-DekKe&96:7).Also, a total of 10
regional offices and 70 Labour centers were eslhéd under this new government and

aimed at ensuring the availability and accessybditservices to all people. Furthermore,
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the management structures changed to be more ivelakthe previously disadvantaged

groups, including women and all other races extmhe white population.

However, transformation processes of such fundaaheiture brought about resistance
and tension between the “old” and “new” thus exbagng the several challenges faced
by the new Department of Labour. These challengelsided the administration of the
new public service which was characterised by @mar discriminatory service delivery,
lack of public accountability and transparency, Ignoductivity and duplication of
services, conflicting labour relations, as welliaplementation challenges of the new
and transformed labour legislation (Douwes-DekK&96). But more importantly, the
transformation of the public service was more dednto achieve a redress for past

norms which served the needs of the white populajroup.

In 1995, the Ministry of Labour published a fiveayglan to reflect the reality of the new
government in power and its commitment to the dbjes of the Reconstruction and
Development Program (RDP). This constitutefirst component towards democratic

corporatism and was a potential break with the esdr&al workplace culture current in
South Africa. This plan was informed by the struetland objectives of the new
directorates of the Department of Labour (Douwe&Kee 1996). These included the
Labour Market Policy Directorate which was respblesfor providing a statistical base
for labour market issues as well as analyzing awkldping labour market policy. The

second one was the Equal Opportunities Directavaieh was responsible for promoting
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the interests of the disadvantaged groups as welb aevelop and administer policy to

achieve that function.

Third, was the Human Resources Development and e€Ca®ervices Directorate,
responsible for the provision of a service for wasal guidance, information and job
placement including disabled people as well as ghamotion of human resource
development including evaluation of training pragsa The fourth was the Minimum
Standards Directorate which was responsible forpitmmotion of basic standards of
work, the administration of Wage Determinations ahe co-ordination of Labour
Inspection Services. The fifth directorate was Q@ational Health and Safety which was
responsible for the promotion of safe use of eleairand mechanical plant and
machinery; the provision of protection of persor@anf dangerous activities at work as
well as the promotion of health and hygiene inwloekplace. Finally was the Office of
the Compensation Commissioner to compensate wodkdteeir dependants in events of
occupational injury or death. Also, this office wasant to provide administrative

support to the Compensation Commissioner (Douwdd&re 1996).

In this light, even though the new directorates kad out the objectives of the new
labour legislation, the bottom line was and stdl the effective implementation,
monitoring and enforcement of the new and transéafegislations. This means that in
order for the Department of Labour to retain stgbiind stay legitimate, capital will

only respond to incentives if they know that impéartation is effective and meaningful
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and that sanctions will be applied to ensure caampk of the labour laws administered

by the directorates.

4.8 NEDLAC

The second component of the vision of work and stdal relations was the launch of
National Economic Development Council (NEDLAC).the early 1990’s FEDSAL, the
union’s federation of primarily white collar and ithworkers became a party to change
the structures for national policy transformatitfhe experience gained from the 1990’s
accord between the black unions federations COSANd NACTU and the then
employers’ association SACCOLA were built upondaoilitate the transformation of the
Department of Labour after the election of the Gomeent of National Unity (GNU) in
1994” (Dekker, 1996:1). That CNS Accord laid thesibdor the legislation of a socio-

economic tripartite body named the National Ecormob®velopment Council (Ibid).

NEDLAC is a multipartite body comprising represéivias of government, business,
community and organised labour. The origins of NRQLlie in COSATU'’s struggle to

participate in economic and social policy during #partheid era (CDE, 1999). Two
issues were particularly important. The first wdm tcampaign which led to the
restructuring of the National Manpower CommissidMC). The second was the
establishment of the National Economic Forum (NEfFhody established to provide
business and labour with a voice in the formulabdbmacro-economic policy in the final

years of the apartheid regime.
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The objectives of NEDLAC are to strive to promajeals of economic growth,
participation in economic decision making and doeuity, to reach consensus and
conclude agreements pertaining to economic andhlspolicy, to consider all proposed
labour legislation relation to labour market poliogfore it is introduced in parliament,
consider all significant changes to social and eown policy before it is implemented or
introduced to parliament and encourage and proti&dormulation of co-coordinated

policy and social economic matters CDE (1999).

4.9 Trade unions as ambassadors of decent work

Fenwick, Kalula, & Landau (2007) talk about the aefy of trade unions to act as
ambassadors for monitoring and enforcing compliafideese authors argue that the
limited capacity of trade unions affects the extentvhich they can perform their role
whereby a lack of capacity among trade unions hwiit the extent to which they can

effectively protect and serve members’ interesthatworkplace level. There is evidence
from Namibia that, despite a labour law framewdnkttdepends to a large extent on
collective bargaining, parties are often not sugfitly familiar with the requirements of

the labour laws to comply with its requirementsniwiek, 2007 in Fenwick, Kalula &

Landau, 2007).

Similarly, a weak trade union movement also impagisn the enforcement of labour
laws. Only trade unions with sufficient capacitye able to play an important role in
monitoring compliance with labour-related laws. Tdapacity of trade unions to perform

these various roles depends in many respects otharhar not they are able to achieve a
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sufficient level of union density to serve as aeb&r®m which they might have some
influence. Unions, however, frequently experiendticdlty in achieving significant
levels of union density in Southern African labooarkets (Fenwick, Kalula & Landau,

2007).

A key challenge for unions in this respect is pobgdthe spread of informalization,
casualization and externalization which lead tonistandard’” work relationships in
which it can be difficult to organize workers. Tdeclining level of formal employment
in most labour markets in Southern Africa poseghiurchallenges, as do retrenchments
and other structural factors that cause loss ofl@ynpent. Where unions do not adopt
flexible strategies to respond to these labour etarkalities, their capacity to attract
members and to represent them is significantly mishied (Fenwick, Kalula & Landau,
2007).

4.10 Regulated Flexibility and the role of collectie bargaining

The BCEA was amended in 2002 to try and deal vinghchallenges brought upon by the
increased informalization of work. Various subsetthave been amended for example
thelnsertion of section 83A in Act 75 of 1997 20 whiths expanded the definition of
who is an employee. Neverthelessgulated flexibility is the framework, comprisirgg
limits and mechanisms, through which an appropbatance is determined between the
employers’ interest in flexibility and the emplogéaterest in security’(Ramotloa,
2008). It recognizes that due to the dynamic amdrde nature of the labour market,

there is a need for employers and workers to be tabhdapt standards to suit the
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particular needs of a sector, workplace or subsette various mechanisms which are

employed to achieve a balance include:

» Various forms of dialogue between role players saghkollective
bargaining (at workplace or sectoral level) andaatialogue (at national
or regional level),

» _Administrative discretion bounded by clear guide$in

* _Administrative determinations made by the minigterespect of any
category of employers or employees,

» Soft law in the form of codes,

» _The setting of floors and ceilings for enterprises,

* _And the selective application of legislative stami$eor requirements.

The promotion of a voluntary system of collectivagdmining is the principle manner in
which the 1995 LRA gave effect to regulated flekii Sectoral level collective
bargaining was strengthened and the coverage medd# was decided, however, that
the regulation of collective bargaining at the lesfethe workplace would be left to the
bargaining council. There are a number of problesitis the current system that require
attention. The fragmentary coverage of bargainmgncils ensures that many
workplaces are not covered by sectoral bargairibghe same time, there is a lack of a
broad demarcation of sectors. There is, thereboresed to demarcate sectors, to
consolidate existing bargaining councils, and distalibargaining councils in sectors

where there are none (Ramotloa, 2008) .
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4.11 Conclusion: Link between inspections and indtigal relations

It is evident that the apartheid industrial relatioregime was characterised by racial
dualism whereby the black workers were excludethfomre pieces of legislation which
regulated employment relationships. Furthermore,dhal structure was very political
and this created a firm division between “whitetdblack” such that the “whites” were
generalized as representing the employers or ratierexploiters and therefore the
enemies, and the “blacks” representing the worlerd therefore the exploited. The
implication therefore was that any form of orgatima was against a clear and visible
enemy, ‘the white government’. This then made sieato mobilize against and provoke

a response from the government.

However, the expansion of global markets has hidderenemy and has made it difficult

for labour to mobilize and elicit a response. Mongortantly, globalization has changed

employment relations and thus requires labour egong institutions to adapt.
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Chapter five

The Department of labour inspections

5.1: “Batho-pele”: One-stop-inspection services

For the past decade, DoL has been undergoing tranafion aimed at improving service
delivery. One of the major changes was the impleatiem of the integrated one-stop
service model. This model compels labour inspectorenforce all labour legislation
including the Basic Conditions of Employment ActQBA), the Labour Relations Act
(LRA), Employment Equity Act (EEA), the Compensatifor Occupational Injuries and
Disease Act (COIDA), the Occupational Health andefaAct (OHSA), the Skills
Development Act, and the Unemployment InsurancedFAct (UIF), during either a blitz

or routine inspection.

The aim of a one-stop-inspection service is tadrgnforce and monitor all legislation in
one-stop inspection visit so as to try and haveatife inspections and to combat
redundancy. However, this assumes that the inteamal external structures of
inspections complement each other to achieve thkned objectives of inspection

services; for example that the labour laws haveukited effective sanctions for non-
compliance, or that procedures for prosecutionsnoh-compliance are efficient.

Furthermore, the one-stop-services assume thagdtms have the capacity in terms of

adequate skills and training. Second, that inspedi@ave adequate resources such as
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computers and maps to carry out efficient and nmegimi inspections. Third, that

inspectors have the willingness and commitmennforee all these labour laws.

Therefore the aim of this chapter is to discussfimyings and analysis pertaining to the
challenges faced in the conducting of integratsgections by inspections. This includes
challenges faced by labour inspectors with regardatrrying out integrated inspection
visits. In order to accomplish this, this chaptef aegin with a profile of the inspectors-
their average age, gender, race and education&fitmamd. It will then proceed with
outlining the procedures which inspectors needliow during inspections- their rights
to accessing premises, when to issue complianceromhd so forth. In addition this

chapter will discuss an epitome of an inspectorelsas some of the challenges faced.

5.2 Functions of an inspector

The role of the Inspection and Enforcement ServidES) Unit is to promote good

labour practices, improve conditions at work andnimum wages, to provide

information and advice on labour laws and alsortsuee compliance of labour laws by
being both reactive and pro-active (Madzhivhe, 208%milarly, the role of an inspector,

under section 63(1) of the BCEA, is to may promaotenitor and

enforce compliance with an employment law by—

(a) advising employees and employers of their rightd abligations in terms of an

employment law;

(b) investigating complaints made to a labour inspector
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(c) endeavouring to secure compliance with an employnmi@w by securing any

undertakings or issuing compliance orders; and

(d) performing any other prescribed function.

In this study, | interacted with a total of 33 iespors of which five were semi-structured

interviews with team leaders. From this numberddgiwed 27 inspectors of which 14

were to routine inspection visits and three werediateon meetings which will be

discussed in the next chapter, three were OHSAsyi&ur were blitz inspections and

one Employment Equity inspection . In total | wém29 workplaces including the blitz

inspections which happened in the last week of iggwork. This section will describe

the profile of the labour inspectors that | inteéeacwith during my fieldwork. It will

describe their age, gender and level of educatonel as the years of experience in the

department.

5.2.1. General profile of inspectors

Fig.1. Gender

63%

o male
| female

Fig.2.Education level

O tertairy

@ matric

Fig.3.Age in years

O 25-30
m 31-35
0O 36-50
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The above findings indicate that 63 % of the resleots were male inspectors while
37% were female between the ages 31 to 35 yearthdrmore, the majority of the
inspectors that | interviewed including the tearmadiers only had matric and least an
average of three years experience in the inspecti@partment. Also, 13 % of these
inspectors were OHSA inspectors, 6, 8 % were EEBfeotors and the rest were BCEA

inspectors.

5.3. Inspection procedures- from complaint to invegation

An inspection procedure begins with a complainirfrthe workers about the alleged
unfair labour practice which can happen either ptebmically or physically. These
complaints are received at the administration deisich later groups them according to
area and jurisdictich These complaints are then distributed and givehe team leaders
who later distribute these complaints as caseldino team members. This initial process
of an inspection usually takes between two weekd anmonth for them to be
investigated. After the cases land on the inspsctiEsk, the investigation process starts.
The inspector will call both the employer as wedltae complainant, which can be an
employee who is still employed or a worker who basn dismissed, to verify details and
understand the nature and background of the cadse.inBpector will then set up an

appointment with the employer for an inspectiontvis

On arrival section 66 of the BCEA stipulates tlina inspector will:

(a) require a person to disclose information, eithatlpior in writing, and either

* Jurisdiction in this study refers to the scopetloé Department of labour’s inspection in termsuafa and
mandate
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alone or in the presence of withesses, on any ntattghich an employment
law relates, and require that the disclosure beenuadier oath or affirmation;

(b) inspect, and question a person about, any recaldarment to which an
employment law relates;

(c) copy any record or document referred to in pardgfa) or remove these to
make copies or extracts;

(d) require a person to produce or deliver to a plpeeified by the labour
inspector any record or document referred to imgaaph(b) for inspection;

(e)inspect, question a person about, and if necessargve, any article,
substance or machinery present at a place refernedsection 65;

(f) inspect or question a person about any work peddrm

Even though the BCEA does not define in detail vihatinspector should do on arrival
of a routine inspection, according to the team éeadvhich were interviewed in this
study; inspectors are supposed to introduce themseand explain the purpose of the
visit for that day according to section 66 of th€mBA. Afterwards, the inspector is
supposed to explain in detail what an inspectiotaisnand what documents will be
required for that day for instance; the SARS regtiin number, the Ul %o show if
the employer is paying UIF contributions, the mostent pay-slips of at least three
different workers, a copy of the clocking systefrthe company qualifies for complying
with the Employment Equity Act (i.e employ 50 andne workers) the inspector will

need an EE report as well as plan, for OHSA thpao®r will need to see the training

® Ul 19, is an Unemployment Insurance Document nuriBevhich shows if an employer is paying UIF
contributions
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certificates of the health and safety reps and esomif the injuries reported to the
Department of labour for Workman’s Compensatiorw(raalled the Compensation for

Occupational Injuries and Disease Act-COIDA) andasith.

After receiving these documents from the employgrassistant), the inspector is then
required to go around the workplace inspecting b&HSA for basic safety of the

workplace for example looking whether or not therkptace is conducive for working.

These indicators would include having a fire extiisber as well as appropriate signs
that indicate where these extinguishers are locatkdck if there are any uncovered
wires that can harm workers, clean and separatddor men and women as well as
their signages, a safe and clean change room, veoslaety uniform as well as licenses
for those workers such as crane drivers. By law,jiitspector has the right to close down
or stop operation of any of the afore mentionedst@d trade if they are non-compliant

with the minimum standards set out in the legistati

Subsequent to this, the labour inspector can thetuss some of the complaints that
brought about this inspection visit and during &éheéscussions assist and educate the
employer about his/her rights as well as the righftdhe workers. The inspector is
required to do this by quoting from the legislatexactly what the law says about these
rights and what the minimum standards are in thedalaw. Depending on the nature of
contraventions made by the employer, if a labogpéctor has reasonable grounds to
believe that an employer has not complied with anyvision of this Act they must

endeavour to secure a written undertaking by thel@yer to comply with the provision,
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to rectify in a particular number of days-betweeand 21 days. This means that after
these numbers of days the inspector will come fdolw-up visit to check if the
employer has rectified the contraventions. If aftexse number of days the employer has
still not complied, the inspector is then compeliedssue out a compliance order which
needs to be delivered to the employer. If stillr¢his no progress from the employer’s
side for compliance then the inspectors will issug a subpoena for the employer to

appear in court.

According to section 73, if the employer has natnpbed with the order and has not
lodged an objection against the order in termseatisn 71(1), then the case will be
referred to the labour court. However, many inspactomplain that by the time the
court asks the employers to appear in court, engptoljave absconded (closed down or
changed the company’s names). Also, the inspechoesitioned that they never receive
feedback from the labour court after referring aterato them. Instead there is just a
communication breakdown whereby they are allocated cases and it is business as

usual.

5.4. Epitome of an inspector

From all the 29 workplaces 1 visited with the labanspectors, only three inspectors
fulfilled all the requirements expected during aggection visit. This means

filling in the checklist correctly without imputath of data, advising the employers where
necessary, doing the OHSA physical inspection dsasanterviewing the workers at the

workplace so as to verify if the information givey the employer corresponds. The
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following section will describe a day in a life ah inspector who has done his inspection

thoroughly from beginning to end:
After clocking in at work at around 07:30 in the miog Khumo then
goes to his office, which he shares with two otirspectors, to
prepare for his day ahead. On arrival he checksisrpigeonhole to
find that there are three new cases which requicaitine visit as well
as thorough OHS inspection in three different atemwlaagte,
Lenasia as well as Braamfontein which are all paft the
Johannesburg office jurisdiction. Khumo then stgdmg through the
files to try and understand the content of the £alde finds that in one
case there are seven complaints made by differeployees and these
range from unpaid wages, unfair deductions to whg2®IDA. He
then calls the relevant employers in order to megigointments with
them to do an inspection visit and whoever is add for that day he
goes. He finds that only two employers are avadladshd have no
problem with the inspection visit. Khumo, then gote$is team leader
to discuss his plans for the day and gather some&eadn how to
tackle these cases effectively. Afterwards, he tipees to book for a
car at second floor and on arrival fills in thenfar necessary for him to

book the car.

Since his first appointment is at 09:30 in Langteadpe then leaves

atleast an hour early so that he can allocate dntinge to find the
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area as well as the company. Before leaving he thecks if he has
all the relevant documents and equipment necessarylo the

inspection these include the Department of Labtamp, the routine
inspections as well as the OHS checklist and ifirit®rder, stapler,
pen, map, cell-phone, protective gear such asysafedes and hat,
identity card as well as the booklets that sumneaaizthe Acts that he

is trained to do being the BCEA and OHSA.

He arrives at his first appointment at 09:00, atigsf Bus Services
meaning that he is 30 minutes early and goes throlug reception at
this company and asks if the person that he maglaghointment with
is available so that he is made aware. The reaaptithen takes him
through to the Human Resource (HR) manager whohés rhost
relevant person for this inspection s as well ay arspection

therefore.

With his black lawyer-like briefcase, Khumo entédnre HR managers
office to find that there is a meeting with the @i®ns managers, the
shop steward as well as the HR manager. He themdintes himself
and explains why he is here, “Good morning everyong name is
Khumo Lekgetho, | am a labour inspector from thep@&ment of
Labour, appointed under section 63 of the BCEA tmduct an

inspection of these premises under Section 66 ®BGEA”. He is
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then offered a seat on the other table adjacewht&re the meeting is
held, and takes out all the papers and documemridedefor the day
and the meeting between the employers is then addu The
inspection then begins and the HR manager asksnidhinow can |
help you?’ and Khumo replies “Mr. Verwoed | haveraecklist over
here which we need to fill in together and fromstichecklist 1 will
need a couple of things from you, namely the Ul(tt®show latest
payment of UIF contributions, latest copies of éhveorkers pay slips
as well as contract of employment, copy of the kilog system, if the
company qualifies for complying with the Employmé&muity Act (i.e
employ 50 and more workers) | will need an EE repsrwell as plan,
for the OHSA the inspection, | will need to see titaning certificates
of the health and safety reps and copies of the&iey reported to the
Department of labour for Workman’s Compensationy(ealled the
Compensation for Occupational Injuries and DiseaseCOIDA) as
well as proof of license of any equipment usedhgse premises such

as crane drivers.

The HR manager then calls in his secretary forsteste and Khumo
manages to find all the relevant documents exdeptEE report and
up to date files stating the injuries incurred lmstcompany in the
present year. Khumo then explains to them thag‘ésm employing

nearly 700 employees you need to have an EE repostell as health
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and safety reps to record all injuries happeninthis company. This
is because then the workers are able to claim fOID@ at the
Department with all the relevant proof. He thenites out a
contravention notice and explains to the emplolerreasons as well

as quoting section 68 of the BCEA legislation.

After he completes the checklist, Khumo then retmabe HR
manager to organize two shop stewards, two heatith safety
representatives, the technical as well as opematimanager, and
himself as the HR manager to join in on the physiepection around
the company. The purpose for all these stakehqldasording to
Khumo, is that the shop stewards need to be presechuse as
inspectors they are often accused of taking britmes employers and
not doing their work properly. Therefore, they ndedbe there as
witnesses. The health and safety reps are alsoriemdoecause their
role in the workplace is to be on site incase wfoak related injury so

that they can assist. Therefore, the aim of the ®uo also educate

and strengthen their role even after the inspedtembeen completed.

Finally, as part of management the HR as well astdchnical and
operations manager are important in this meetingthesy can
communicate later to the owners of the companiesblems
encountered during the visits and any recommena&atinade by the

labour inspector.
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During the physical inspection, the inspector dv&ee that there are
no change rooms for the women workers in a worlkfafatleast 700
people and approximately 100 women, the ladiesttdibes not satisfy
the minimum standards stipulated in the OHS Act asig result the
inspector needs to close them and issue the employgh a

prohibition notice to prohibit any use of the ttsle Moreover, the
inspector found that fire extinguishers were nateasible in case of
an emergency. For instance some fire extinguisivenr®e hidden or
obstructed by huge machinery and thus would be s&sipte to access
in an event of a fire. Also there were quite a fease wires hanging
from the ceiling and as a result could endangekearst These wires
were mainly in the women'’s toilets as well as ie #ection of the
company where they packed steel equipment suchiake Ipads and

the like.

In addition, the pavement stands where the bused foe internal

inspection before being roadworthy approved weosdo In-fact, one
of the complaints, which initiated this OHS visitas an incident
whereby a worker in that department fell througé linose pavement
while checking the buses and got injured very IBad.even after three
months of the accident the pavement was still uepse and thus

endangered workers in this department. All thesgragentions, the
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inspector is taking photos and explaining to tHestakeholders what

is wrong and how to remedy these problems.

At the beginning of the inspection, the managerseweading the
inspection. However, after atleast four hours ef physical inspection
it was the shop stewards who were leading the tbufact, the
manager decided to leave the inspection becaus#galmeed he had

work to do- perhaps this was not true.

After a six hour inspection, Khumo then went baskhe manager’s
office to ask for atleast two workers to intervibefore the inspection
visit is complete. Two bus drivers were called imd &e interviewed
them without the presence of the employer. | senfed and
intimidation from the employees as they were beatgrviewed but
Khumo assured them that if they faced any formidfimization they
should call him at this number 082 123 4567, and #eemed to

comfort the workers.

Subsequent to the interviews, a final meeting vaas tcalled in with
the entire stakeholders who were present during phgsical
inspection to try and discuss the findings and & Wwaaward. The
concluding remarks were that the employer will ey 60 days to

correct the contravention of the Act stipulatedhitm, an improvement
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notice for the toilet that were closed down amorasbeer things as
well as an undertakifigo make sure that the employees that were not

paid for their injuries are paid.

It is evident from the above case of a good ingpent inspection visit, that it
is a lengthy process and requires a thorough utatelisg of all the

legislation that the inspector claims to have beamed in. From the above
inspection, | observed that Khumo as an individngpector is dedicated and
has the willingness to enforce labour laws to timegrximum. He understood
the meaning of the pieces of legislation which lad Io enforce hence the

guoting of the legislation.

However, Khumo also has a diploma in electric eegfiimg which serves as extensive
training in the health and safety issues. Therefitiis is an advantage to him because
he has been trained about the requirements of ginadeequipment, how to store,

handle and use hazardous chemicals and the likerefidre, he already has an

advantage over another inspector with just matret experience.

5.5 Resources

Even though Khumo is an epitome of what symbolaesod inspector, there were some

challenges which he, and some inspectors, facegmeral. These included the lack of

® An undertaking is a document that requires theleyeps to promise to carry out a particular taskiry
an inspection.

71



adequate resources such as maps or GPRS navigkptsps, and computers. As one of
the inspectors mentioned ‘it took me about six rherib get a map from the department
and still 1 did not get it. | ended up buying it sgyf’. From all the 33 inspectors that |
shadowed, including the team leaders, the depattmas very slow in providing
adequate resources necessary to do inspectiong.t@mlof the labour inspectors that |
interviewed had bought themselves GPRS navigatecause they mentioned that they

were from Mpumalanga and were not familiar with tbads in Johannesburg.

In the office where Khumo works, he shares one aderpwith three other inspectors.
This single computer is used to type the reporth®ifinspections that they have done and
save them for future records. This means that éf iospector wants to use the computer
he or she will have to wait in a queue. The impiaatherefore is that this can give the
inspectors enough time to idle around and usesitledf resources as an excuse not to do

their work.

5.6 Electronic inspections: the role of technologiy inspections

The Department of Labour is committed to using medbgies to improve service
delivery. This intent is fully reflected in the Dapment’s policies and strategies which
reflect the recognition of the contribution thathieology can make to the Department’s
internal operations as well as to its servicesrganised business, organised labour and

the public. It is envisaged that the applicatioteathnologies will have a major impact on

" GPRS navigators is an intelligent transport systeah contains updated maps that use wireless
connection technology
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the way the Department conducts its business. Tdrerethe Department entered into a
Public Private Partnership (PPP) agreement, wigm8ns IT (Information Technology)
Solutions and Services (SIS) on 1 December 2002 HRP supports an integrated
approach to service delivery, enhances the uiitimabf information as a strategic
resource, integrates the Department's IT systeme raffectively and ensures that the
relevant information is digitalized. This forms tHeasis of the Department's e-

government initiatives.

The key purpose of the IT PPP arrangement is ter ¢at the full spectrum of IT needs
and requirements of the Department. Through theneeship, SIS assumes full
responsibility and the risk associated with thegtesouild, operation and maintenance of
the Department’'s IT systems. SIS also providedegia direction on new information
technologies in relation to labour market trendd aystems worldwide. The contractual
framework of the PPP provides for the establishnoémfovernance structures necessary
for allocating risks appropriately, establishingarly defined quality of service and value
for money mechanisms. The PPP agreement also alfowshange management

procedures which cater for the incorporation ohanging business environment.

In 2005, the Department of Labour implemented thesgnal digital assistant (PDA)
training program for its employees to improve itsspection and enforcement
management system, in a bid to speed up delivatymobile inspections. Previously, as
the department explains, it would receive a complabout a workplace, which it

recorded and assigned to an inspector who wouldlyrtbe employer that a health and
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safety inspection would be conducted. The inspectiesults would be recorded
manually, and an evaluation conducted at the deyestt The process was slow and

laborious, and inspectors were struggling to keep with the workload.

By using a PDA, cases can be assigned and trackbdgveater ease, while ensuring
increased accountability and productivity. The expn results are entered into the
PDA, and transferred back to the central databasegeneral packet radio service

(GPRS), as soon as the inspector has a cell-phgna& sind can transmit the data.

Unfortunately, by 2008 the PDA system had beenodicued because according to
some of the inspectors interviewed in this studtywas a good initiative but it was not
able to conduct a full integrated inspection’. Tmeans that inspection visits such as
blitz would not be allowed on this system becausencorporated all the labour

legislations.

Furthermore, the decisions made by the inspeatofwrtinstance issue an employer with
a subpoena were not allowed because the PDA’s nardlexible and dictated what
should be done during inspection visits. Anotherbpgm with this system, according to
the inspectors, was the fact that one could nateissut a compliance order or
undertaking because there was no printing systéracetfore this required the inspectors
to go back to the office and fetch a complianceepat an undertaking to issue it back to
the employers. Clearly, this was not practical beeain a scenario where an inspector

finds that an employer has contravened the Act, wadts to issue out a notice to the
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employer what would they say ‘I am going to isswe wvith a compliance order but |

will send it through to you later today”?

After realizing the impractibility of the PDA systeit was discontinued and the

inspectors went back to the old system of receigimgmplaint about a workplace, which
was recorded and assigned to an inspector who woatdy the employer. The

inspection results would be recorded manually, andevaluation conducted at the
department. The suggestion made by the inspeciassivat since the PDA system was a
good initiative, the idea should not be totally sgiped instead the amendments can
include increasing flexibility of the PDA systemrot be too narrowly focused, include a
printing system within the PDA to be able to pout the compliance orders, undertaking
and subpoena’s and lastly to improve upon its batliée because it operates on a

wireless connection service.

5.7 Assault of inspectors an obstruction

“One of the inspectors was physically attackedhs/gon of an employer
at Ladysmith printing business where he was comudlgica follow-up
inspection. He had been re-visiting the business &hding in his initial
inspection that workers were being allowed a matrval of only 15
minutes and that there was no valid first aid Gesie”. A second
incidence was in Pietermaritzburg. “Where an emgloyerbally abused

and physically handled an inspector there to dscumgury-on-duty
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compensation” (newspaper article by IOL workersugéss09 October

2008)

This issue emerged out of nearly 80% of the intawsgi that were conducted in this study.

According to one of the inspectors interviewed, dlan

“I was threatened with dogs in one company in Totéon, around March this
year. The employer told me if | don’t get off hi;emises then he would release
his dogs. | then went to the police station to refite case but they told me that
they cannot open a case for me but what they cas twaccompany me to the
inspection visits. After an hour, two policemen rtheccompanied me to this
workplace and on arrival one of the police officelismbed out of the van to try
and speak to the employer. However, the employirretused and was busy

shouting ‘I am compliant with all the laws; now @ét my premises’.

In a nutshell, the police also could not get tigtoto the employer but issued a summons
to appear in court. Not only is there a problemirafficient mechanism to pressure
difficult employers to cooperate with the labouspectors, as Sandile mentioned, there is
also a problem of lack of communication between $#d’S and the inspectors on the
assault cases. Sandile is amongst many labouradtmspenho have been physically or
verbally assaulted, who do not know the detailea their assault cases were finalized.
As another respondent stated ‘we are not surethiege policeman follow up the cases
that we report because they never communicate mogrgss made, to us’. This therefore
means that perhaps the policeman only take downndpectors statements and never

follow up the cases. Thato and Khumo also statatlitht is the Department of Labour

76



which opens a case against a certain employeeadsif an individual inspector, then the

case will carry more weight because ‘SAPS will béged to follow-up the case’.

Nevertheless, the department is never willing te & case to support the inspector.
Instead, after a traumatic incident of assaultherlike, inspectors are required to open a
case, then go for counselling at the departmenttlaewl hope that SAPS will follow-up

the case and make possible sanctions or prosesufibe inspectors do not know

whether in these assault cases the employers vieed, farrested or what. In one

inspector words “these cases just vanish intodhipoof”.

Similarly, another problem lies when the policendannot co-operate with the inspectors
by refusing to accompany them to inspections avden a case, how then can they, as
inspectors, enforce the law? Thato mentioned anaticaent, where the employer tore
his files after giving them to him to sign. He wiadd at the police station that he is

unable to open a case because the employer dabssatilt him verbally or physically.

Instead, all he could do was report the matteriscsshpervisor, who was then to handle
the case from there. The implications thereforenftbe above cases, are that aggressive
employers who abuse workers rights are able todsyfize labour law because there are
no effective measures in place to pressure anceftiem to obey the labour law.
Therefore, not only are inspectors and their raledermined, the policemen are also

undermined. This can be dangerous because it tiieese employers that are cooperative
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the wrong impression that if you scare the implet@enof labour law enough then you
do not have to obey the law. As one employer stdtethg a routine inspection visit ‘I

don’t understand you government people. You likehénass those employers that are
compliant with the law and always leave those #ratnone-compliant. | never disobey
the law but | know a security company in my areat tlnderpays its workers, doesn’t

give any benefits, nothing. But you are here wastiy time’.

It is evident from the above discussion, that tr@bjem is twofold; on the one hand the
inspectors are intimidated by difficult employereowvill not allow them access to their
premises and on the other hand there is no efeectigchanisms in place to force and
pressure employers to allow the inspectors aceefiseir premises and also ensure that
they will cooperate and provide the correct infotiora The big question then is how to

pressure employers to cooperate?

5.8 Support

Support here refers to structures in place to pewassistance, encouragement and
support to inspectors whether be it in a form odining, resources or (and)
acknowledgement. From the 28 inspectors that tasted with, atleast 90 % voiced out
that they do not receive enough support from ttesim leaders and from the department
in general. As one inspector Cedwell mentionedaVven been an inspector for almost

eight years now but | have still not been traineapprly in OHS and EE. | am not sure
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how we are selected for training in this departmghiking his head)’. When | asked

why, he simply said ‘maybe we are trying to enfaaéf@mative action-1 don’t know’.

Another inspector added;

‘I hate it when my team leader bypasses the dewgstbat | have
made. Instead of sitting me down and showing mdauits he would

just call the employer and revoke the compliancgeorthat | had

issued out during my inspection visit. The probleth these team
leaders is that we are not sure how they wereealdatthe first place.
| mean some of them don’t have the relevant skillbecome team
leaders. Just because they have experience doeseaatthat they are
good at what they do. You see what | mean. You kngwsupervisor

is very incompetent she comes to work drunk ondaysdand she is
clueless about how to handle mediation cases.dddtdave to show

her but | am below her. So how does that work.’

Many of the inspectors that | spoke to, felt the process of who should go
for training, electing of team leaders and thapefformance pay was unfair,
misleading and ineffective. This is because theentibn of integrated
inspection services is to ensure that all the ic&pe are comfortable with
enforcing all the labour laws including OHS and HEerefore, the inspectors
that are not trained to conduct OHS and EE inspedtll undermined and

inadequate. This perception if fueled by the féduat tinspectors of EE and
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OHS are required to have tertiary qualifications appointment. The
implications being that even though all the inspextare seen to be on the
same level, the qualified ones are valued bettan tinose without tertiary
gualifications. As a result, this creates tensionthe team leaders because it
is obvious that someone with a tertiary qualificathas a particular kind of
training and that serves as an advantage over tiasehave do not have.
Nevertheless, this does not mean that inspectdrsextensive experience are

not valued.

However, what is more interesting is that the issfiesupport unites the inspectors-
whether qualified or not, trained or not- becausenethose inspectors that have tertiary
gualifications are supervised by team leaders t@ate never obtained any tertiary
gualifications but have some level of experientenites them in a sense that both sides
experience a particular level of incompetence, undeéng and a lack of
acknowledgement from their team leaders. This wase@ous concern during my
fieldwork. Inspectors expressed concern about tharm@r in which their team leaders
were appointed because this further created terimtween them (inspectors and team
leaders) because some team leaders were clueldsswoto deal with particular cases.
As a result, the tension that arose between thm teaders and some of their team

members created a kind of hostility between the pamies.
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The implications of this were that first team le@devould use the performance-pay
system to hammer the team members that seemediévroime their authority. Second,
the team leaders chose those team members whodidt@ot challenge their decision, to
participate in training of new acts or Sectoriaté&minations. This then created a vicious
cycle because parallel to this the concerned teambmers (inspectors) would resist by
misusing resources like using the departments helep for personal calls, working
slower than normal like doing only one or two ingjgens per week and disrespecting

their team leaders. As Lipsky (1980 in winter 2088plained, these are a form of coping

mechanisms for the inspectors because of the peesserted upon them from internal

demands as well as external.

5.9 Targets?

According to the Department of Labour's annual repsd 2008, a total of 200 665
workplaces were inspected against a target of 18D &hd 156 924 (78%) of those
inspected complied with labour legislation requiesits within 90 days against a target of
112 500 or 70%. A total of 18 562 of the workplagespected were in industries with
high OHS incidence rates against a target of 4 B0@tal of 220 191 labour complaints
were received and 173 057 (79%) were investigateldsattled within 90 days against a
target of 70%. At least 4 106 or 74% of the 5 5ZBupational health and safety incidents
reported were investigated and finalized againsarget of 70%. These statistics are

encouraging, however they are in a context of 900 Workplaces in South Africa and

8 performance pay-system in the Dol operates onrd system from A to E, where A represents high or
good performance and E represents poor performaniseremunerated with R8000 in addition to their
inspectors annual bonus and salary.
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approximately 1000 inspectors. This means that &place is inspected once every

three to four years.

According to the code of conduct of the inspecttitey are supposed to conduct 18 pro-
active’ inspections per month and finalize atleast 80 %e$e within 90 days. However,
there are various obstacles, according to the atepe that hinder them from reaching
this target. The first obstacle, in my view, isttllaey (inspectors) are not sure of the
number of inspections in which they are requiredl®o Almost 60 % of the inspectors
interviewed gave me the wrong answer when | askethtabout the number of targets
required from them. Answers included “I think 222#” to “| am not sure, do we have
targets?” This indicated that they had a very eldiidea of what was expected of them in

terms of the targets of inspections.

Second, according to inspectors the other obsisthe ‘lack of cases coming through to
the department’ which meant that the inspectorsiachave enough cases to inspect in
the first place. This might be true because whas wazzling from the 1995 Dol'’s

annual reports was that it showed the number ofptaimts received in this year to be

around 1 034 950 but in 2008 the number of comfdaias around 131 979. A possible
explanation is that before 2001 the DoL differembdur inspectors were conducting
separate inspections for different labour legistatiFor instance; three labour inspectors
could be going to one workplace to inspect the BCBAS and EE. Therefore, meaning

that every inspection visit was counted. Howevaththe introduction of the integrated

® Pro-active inspection is another form of a blitggection
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inspection system, inspections were combined. Nlegkss, this still does not explain
how the numbers of complaints have declined, bec#usnly explains the decrease in

the number of inspections.

The third obstacle, according to inspectors, intmgeheir monthly targets is that some
of the inspection visits are very lengthy (if dgreperly) such as the OHS. As illustrated
previously with an epitome of an inspector, thepewtion visit took about six hours to

conduct which is nearly the whole working day ofiaspector. Finally, another obstacle
for inspectors was that they are required to perfadditional duties such as advocacy
campaigns. These campaigns, which can take theevdagyl, involve targeting events that
gather a lot of people (these can be from entertait, to political). In these events the
inspectors will have their own DoL store where thell people about the services

rendered at the DoL. This is a good initiative. Heer, the inspectors feel that they

cannot perform both-all the inspection visit taegkas well as the advocacy campaigns.

5.10 Sanctions: ‘a slap on the wrist’

Schedule Two of the BCEA stipulates the maximumpesible fine for employers who
are non-compliant with the labour laws. However,Table 1 and 2 will show these
sanctions are ‘a slap on the wrist’ for employetsovare contravening the Act. These
sanctions make it very easy for employers to bypdssur laws. As one of the inspectors
mentioned ‘one employer laughed in my face wheold him that | am taking him to
court because he refuses to pay his employeesudtisaid to me ‘fine take me to court,

what they are going to do?”. Clearly, this is diggowering for the inspectors because it

83



is as if even after their attempts to pressure eygps to comply, they still don't.

Nevertheless, below are tables 1 and table 2 wklatw hoe employers are fined

according to the law.

Table 1: Maximum permissible fine not involving amderpayment

No previous failure to comply

R100 per employee in
failure to comply occurs

respect of whom

the

A previous failure to comply in respect of t
same provision

N&®200 per employee in
failure to comply occurs

respect of whom

the

A previous failure to comply within th
previous 12 months or two previous failures
comply in respect of the same provision witl
three years

eR300 per employee in
failure to comply occurs
in

respect of whom

h

the

Three previous failures to comply in respect
the same provision within three years

&400 per employee in
failure to comply occurs

respect of whom

the

Four previous failures to comply in respect
the same provision within three years

@500 per employee in
failure to comply occurs

respect of whom

the

Table 2: Maximum permissible fine involving an unakeyment

No previous failure to comply

25% of the amount dumscluding any
interest owing on the amount at the date
the order

2 of

A previous failure to comply in respect
the same provision within three years

050% of the amount due, including a
interest owing on the amount at the date
the order

ny
> of

A previous failure to comply in respect
the same provision within a year, or t
previous failures to comply in respect
the same provision within three years

075% of the amount due, including a
vimterest owing on the amount at the dats
ahe order

ny
» of

Three previous failures to comply
respect of the same provision within thi
years

a@aterest owing on the amount at the date
the order

r00% of the amount due, including any

» of

84



Four or more previous failures to comply|i@00% of the amount due, including any
respect of the same provision within thraaterest owing on the amount at the date of
years the order

5.11 Conclusion

In conclusion, this section has shown that effectiuspections can be done if the
inspectors have the necessary resources, but mpsirtantly the determination, drive
and willingness. Indeed, the bottom line for anligyodesign is effective implementation
as well as monitoring and enforcement. Neverthelasswill be evident in this paper,
inspections is not only about the inspectors rbie also about the effectiveness of the
system itself- whether it is time consuming or metundant or not or even supportive of

labour inspectors.
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Chapter 6: Mediations

6.1. Introduction

According to the Department of Labour, if an emglowants to settle an unpaid wages
dispute, he can make an appointment with the labmgector in-charge. The inspector
will then be obliged to call a mediation meetingralving the complainant(s), the
employer(s) or his or her representative as wethasnspector’'s team leader. However,
settling does not mean that the employer will plhyhee amount that is claimed by the
complainant(s), it simply means that he or she ddikle to discuss, if applicable, the
reasons why he or she has not paid the amounbdhe tomplainants and also argue his

or her side of the case.

Mediation meetings usually involve more than orgpetcttor, an inspector as well as his
or her team leader. As stated earlier, the purpddbese meetings is to settle labour
disputes related to unpaid wages outside of caudssto reduce backlogs for the labour
court. However, in order for inspectors to carry the mediation meetings as effectively
as possible, they need to assess and understanditilme of the case, have analytical
capacity as well as extensive legal knowledge bbua laws. In addition, inspectors are
required to remain objective so as to assess tightvef the case from both sides of the
case. This is because they are not only protegtoriers rights; they are also protecting

employers’ rights.
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As stated in chapter three, | shadowed four memhatieetings which involved about six
inspectors (three team leaders and three inspgcidre findings from my observations
are divided into three themes which will be desadliland analysed with reference to my
findings and the literature review discussed inptbatwo. However, these themes are
interrelated meaning that one theme contains elena@ithe others. Therefore, the first
theme will show how inadequate the inspectors fjoations and on-the-job training are,
using an example of one case of a mediation meefihgs section will show how
inadequacy may tamper with efficiency and qualitymediation meetings. The second
theme will discuss inspectors understanding ofdiggartment’s jurisdiction. This means
the inspectors understanding of the departmentipesand when to refer particular cases
to other commissions such as the CCMA. This chapiltrthen end on what a good

mediation meeting is with reference to one case.

6.2 Legal experts’ vs. inspectors

As indicated earlier, matric plus a driver’'s licenare the minimum requirements for
being appointed as a labour inspector with excapgbahose inspectors who specialize in
OHSA and the EEA. These inspectors are requireldlate a tertiary qualification, on

appointment, in engineering as well as in labowr dlespectively. It was evident from the
literature review that inspectors need a wide raafjeompetence including; having

technical and legal knowledge, being able to tlanklytically, have interpersonal skills,
being able to communicate with and influence otresswell as being decisive and

assertive.
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Even though mediation meetings are aimed at sgttlisputes between employers and
employees out of court in a simple and efficiennme, this study found that instead of
the employers coming in to negotiate their own safléehe case, they come in with a
representative, which could be a professional lawyean advocate, to represent him or
her during the case. As a result, this createsaesdetween the inspectors and these
employer representatives because they are legartsxand thus know and understand
the labour legislation thoroughly. More importantiiyese legal experts exploit any holes
which exist in the legislation in order to suit itheeeds. For example; one of the cases
which | observed was about unpaid wages claimethéytrolley pushers’ at one of the
big grocery stores in Johannesburg central (Afrigeoceries-pseudonym). The
complainants, being the ‘trolley pushers’ were rolag unpaid basic salaries from
January 2008 until August 2008. The mediation meetncluded two inspectors’, one
team leader and the employer's advocate. Accordinghe advocate, ‘there is no
employer-employee relationship between the comatdsrand the manager of Africa
groceries because there is no evidence of any lverbaritten contract or clocking
system that may hold the company liable for thegarkers’. As a result, they have no

grounds to claim unpaid wages from the companygtteng for that matter.’

However according to the BCEA of 1997 definitiom @mployee’ meanga) any
person, excluding an independent contractor, whoksvéor another person or for the
State and who receives, or is entitled to recearg, remuneration; an¢b) any other
person who in any manner assists in carrying orcarducting the business of an

employer. In addition to this definition, the latates that the employee has to work for a
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minimum of 24 hours per month. In this light evepugh the law stipulates clearly who
is an employee, the inspectors failed to utilizes tthefinition against the advocate to
indicate to him that he had contravened the aste#ad, the inspector used emotional
language during the mediation meeting such as “a@inot being fair to the workers
Mr. Advocate, you are exploiting these workers,tdahe team leader added “Yes, its

true”.

As the negotiations continued, emotions of the estmrs rose and the professional
manner which the inspectors needed to follow wais applied at all. The advocate
remained calm and insisted that there is no relalip between the employers and the
‘trolley-pushers’. He continued exploiting the Idmpes in the legislations by
highlighting the contradiction that exists betwéla different Acts. For instance; charity
and voluntary work is unpaid and unremunerated #mg argued that the ‘trolley
pushers’ are volunteering and working for donatidrigs argument completely threw the
inspectors case out because their case had no bagw®of for that matter of any

connection between the ‘trolley-pushers’ and thelegers.

In concluding this case another senior to the icsps was called in, Mr. Marapo who is
a manager to all the inspectors, to help mediatenbeting. On arrival he was given a
brief background of the case, by the inspectorhiarge of the case, and he agreed with
the advocate but proposed that the ‘trolley pushersd to be regulated because they are
indirectly providing a service to the company. Rermore, Mr. Marapo explained to the

other inspectors that they should educate the adeoabout how to best remedy or
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regulate particular workers, for example by havingontract that states clearly that as
‘trolley pushers’ they are working for donationslygrand what are the responsibilities

from both parties involved.

My conclusions from this case, which were not vdioait, were that the inspectors did
not ask a crucial question of who the trolleys hgkxd to. This is because the direct link
between the employer and these ‘trolley pusherghastrolleys as they are the tools of
trade. But more importantly, these ‘trolley pushease workers according to the

legislation. They come in everyday for eight hotwsthese premises and provide a

service which benefits the company as well as thel@yer.

From the above case, one cannot dispute that ldbaugr have inherent contradictions.
However, the question is how best to deal with fmes and contradictions in the
legislation for effective enforcements of laboumwlaThis clearly requires having

technical and legal knowledge and being able toktlnalytically. This then begs the
guestion- how then can inspectors attain thesésskith only matric, in-house training

and a few years experience? In summary, low levebnforcement of labour laws can
be exacerbated by the low levels of legal litereegause they impact on the quality of

the mediation as well as the outcome of the meeting

6.3 DoL jurisdiction misunderstood
The term jurisdiction is used by the inspectorsmean the scope of the department

geographically as well as in terms of the laws Hrat associated with DoL. This means
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that geographically the DoL'’s labour centers aggaeed to different areas for example
the Johannesburg South labour centre is responfgibléhe city centre, Braamfontein,

Lenasia, Laanglagte, Hillorow, Mellville and allhetr areas that are within its proximity.

On the other hand in terms of the law, there amescases which labour shares with the
CCMA or refers them. These cases include unfamiisals, unfair labour practices such
as demotions and suspensions, unfair discrimina®nvell as freedom of association
rights. The problem, however, arises when the ictspe are incapable of assessing

which cases belong where, thus referring casesrextty and delaying the procedures.

From all the mediation meetings observed in thigtthe junior inspectors in particular
seemed to use the referral procedure of case® tG@MA as a way to close the case on
their part. This means that once the inspectorbzesathat they don’t understand the
nature of the case enough to be able to estabhiskffactive way forward, they say ‘I
think that this case is a CCMA matter without gaogtifications. As a result, inspectors
need to understand fully what the legislation dagsause incorrect referrals exacerbate

backlogs and slow down the entire system

6.4 A good mediation meeting
The employees of an SME insurance company, calletE 3nsurance, were
claiming that the employers have bridged their akdontract because initially the
agreement between the two parties was that theosegd would be paid a basic
salary of R2500 and if the employees reached thejgets, being 40 clients, they

would receive an extra R4000 thus totaling R7500.
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On the contrary, the employers were arguing thatabreement was never on a
basic salary but instead on a commission basedTiay.means that for ten clients
the employee would receive R1000, for 20- R200@@sorth. Now the problem
then arises on where the proof was of all theseemgents because as DoL they
cannot solve cases that are based on verbal ctmtnad unfortunately both parties
did not poses any proof. After failure to producey roof, the inspector then
quoted the legislation for employer which readctading to section 29 (1) of the
BCEA an employer must supply an employee, when the empla@pgemences
employment, with the following particulars in wrig—

(a) the full name and address of the employer;

(b) the name and occupation of the employee, or a tescription of the work

for which the employee is employed;

(c) the place of work, and, where the employee is requor permitted to work

at various places, an indication of this;

(d) the date on which the employment began;

(e)the employee’s ordinary hours of work and days oflkuy

(f) the employee’s wage or the rate and method of lzding wages;

(g) the rate of pay for overtime work;

(h) any other cash payments that the employee is eahtibl;

() any payment in kind that the employee is entittednd the value of the

payment in kind;

() how frequently remuneration will be paid;
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(k) any deductions to be made from the employee’s renation;

() the leave to which the employee is entitled;

(m)the period of notice required to terminate emplogtner if employment is for
a specified period, the date when employment isriminate;

(n) a description of any council or sectoral determamatvhich covers the
employer’s business;

(o) any period of employment with a previous employet tounts towards the
employee’s period of employment;

(p) a list of any other documents that form part of¢betract of employment,
indicating a place that is reasonably accessiblee@mployee where a copy

of each may be obtained.

After reading the legislation the inspector themplamed to the employer that she had

contravened the Act and the consequences mearstibditad to pay the workers for what

they worked for or else face the labour court. Emeployer contested this proposal

because she argued that the forms which wereifilbg the employees were incomplete

and as a result equaled no clients. As a resudt,ashan employer does not owe these

employees anything. The negotiations went on farlggwo hours and the conclusion

was that since the employers and employees wereagmeteing to anything, that the

matter be referred to the labour court.

What made this mediation meeting good was thetfecinspector explained very clearly

to the parties present what the legislation sagsifacontravened what the consequences
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were. Also, the inspector seemed to have a cledgrstanding of the case and a balanced

approach to it. On the contrary, the complainadsdt seem happy with the outcome.

Perhaps because they were not educated on whaultdwentail to refer a matter to the
labour court on their part. One of the complainasaisl to her colleague
‘| told you that we were wasting our time. Thessepectors are afraid of these
people (the employers)’, and he replied ‘Ya velaubaless (meaning yes, they

(inspectors) are useless).

In summary, this section has emphasized that laibspections are not a simple process
of going out to the field and checking if employaase compliant with the labour
legislation. Inspections are very complex and cahensive as they require a wide range
of skills that can only be attained with relevamnidantensive training which can be
possibly gained via tertiary degrees. It has beedeat form the above examples that
experience may not be enough to equip inspectdis tive required capacity for quality
and effective inspections. As a result, there isuayent need for capacity building and
this may not necessarily mean only increasing icspe but instead increasing

inspectors whom have undergone intensive training.
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Chapter 7

Blitz inspections of the Private Security Sector

7.1. Introduction

Each year the Department of Labour targets spes#fotors in the country for inspectors
to go out and conduct blitz inspections for one kye®tionwide. Blitz inspections are

aimed at conducting inspections without prior knedge of the employers and to
conduct a full-routine inspection meaning all thbdur legislation. According to one of

the team leaders at the Johannesburg central offacsh team has to conduct one blitz
inspection, for the whole week, of the sector teeddor that period. This study focused
on the Private Security Industry (PSIplitz inspections as these were the only blitz |

observed.

This final findings chapter will begin with a briélackground of what the PSI is and
some of the reasons that motivated the blitz ingmecFollowing this section will be a
section on the achievements and problems encodntkneng the blitz inspection and
these will be divided according to problems witBpactors and problems with the PSI

itself.

1911 his study PSI-Private Security Industry and/&e Security Sector will be used interchangeably
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7.2 The PSl is globalized...a definite challenge

The Private Security Industry (PSIl) embodies arustiy operating openly on the global
market, organized along permanent corporate liapd, showing signs of growth rather
than contraction. The top 10 private security conmgs include Fidelity Corporate
Services; Group 4 Securicor, ADT Security GuardiMggnum-shield Security Services,
Coin Security, and the like (Taljaard, 2008). Hoevparallel to this growth is an
increased use of flexible labour within this seclidrere are different reasons for the use of
flexibility ranging from the fact employers are tegtable to control the workplace through
flexible contractual arrangements. Moreover, emgisyeel that flexibility enables them to
respond to fluctuations in the market without megptihe costs of employing a large

permanerit workforce (Nakanyane, 1999).

However, flexibility leads to fragmentation and detralization of production and thus
divides the workforce and in the process undermthesrole of trade unions. This then
places workers in a very vulnerable position beeauisen hired on flexible labour they are
not protected by the labour law, they do not haveade unions representative and are
therefore vulnerable to exploitation by their enyglis. According to Mtyingizana (2008),
a global campaign has been launched against otteedéig multinationals-G4 Securicor
for its violations of human and labour rights. A tworld’s largest security company G4
Securicor, has been reported to refuse to complly thie labour laws of various states

including Mozambique. As a result, there have bemous trade unions across the globe

M permanent workforce refers to those workers wkdraa Standard Employment Relationship.

96



who have been organizing against this multinatidoaénsure that it respects trade union

rights and pays fair wages.

7.3 The PSI in South Africa

In South Africa the private security industry isids@# be one of the fastest growing

industries reporting revenues of up to R40 billier2005. This significant rise is said to be

due to the entry of international conglomerates 4894, the steady entry of ex-security
personnel into the industry and the rise of thenerrate and insecurities associated with

post-transitional development (Berg, 2006).

In replacement of older legislation enacted in ¥80s there has been a wealth of
legislation drafted since 2001.The main piece dajfislation is the Private Security
Industry Regulation Act (PSIRA) (56 of 2001), whiish‘not responsible in determining
minimum conditions of employment within the Privé&ecurity Industry as this is the
responsibility of the Department of Labour (Setrodapi, 2007, Director of PSIRA
guoted from the executive summary of the annualonte@007). However, it is
responsible for promoting the protection and erdorent of the rights of security officers

and other employees in the Private Security Inglustr

The security industry is said to be ‘a vulneral@etsrs with high risk work, low wages
and lack of social benefits’ (Howard, 2006: 29)sla highly competitive industry, which
operates on tenders cutting wages and increasimgcompliance with the security

determinations. Unions in this sector are confroniéth the problem of few members
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joining the union for instance there are approxatyaB00 000 guards who work in this
sector with a mere 16 % union density. However,20@6 three month strike witnessed
the crossing over of both unorganized and organmzater crossing over to Satawu (the
South African Transport and Allied Workers Unionfiiah is the dominant union in this

sector. According to Howard (2006), the challendasing this sector included

establishing a bargaining council for this sectmbérgaining council exists but cannot
extend to unorganized workers) and restructurirg liargaining process to be more

effective and reduce the stalemates which exishdwecurity strikes.

On September 1st 2006, the Sectoral Determinatioma® amended in Government
Gazette No. 29188, in respect of the minimum wdgesa period of three years. A
Sectorial Determination control’s the terms anddittmns of employment for workers in
particular sectors where there is no centralizeddaing and which require specific and
detailed regulations. Sectorial Determinations reetyminimum wages in those sectors,
regulates payment in kind, pension and medicakaltemes, it can prohibit or regulate
piece work and set minimum standards for housimgviarkers like farmers who live on

employers premises.

Private Security Sector means the sector in whintipleyers and employees are
associated for the purpose of guarding or protgctived property, premises, goods,
persons or employees, including monitoring andaordmg to alarms at premises which

are guarded by persons or by electronic meansiw(.labour.gov.zg. This sector is
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divided into five different grades namely gradeBA,C, D and E. Security officer grade
‘A’ means an employee who performs any one or nobtée following duties:
@) Advising or reporting on any matter affectingiagding or
protection services;
(b) Assisting in the screening of candidates foplyyment;
(c) Assuming responsibility for staff training;
(d) Drawing money or cheques or taking possessiomegotiable
documents;
(e) Drawing money at banks or similar institutions;
() Guarding or protecting goods;
(9) Supervising subordinate staff; and
(h) Who may drive a motor vehicle in the performan€ any or all of
the employee’s duties;
Security officer grade ‘B’ means an employee whofgens any one or more of the
following duties, namely, supervising, controllingastructing or training security
officers, Grade C, D or E or general workers armbreéng thereon to an employer or any

other specified person and who may;

@) Drive a motor vehicle in the performance of amyall of the

duties;

(b) Be called upon to perform any or all of theidsitof a security

officer, grade C;
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Security officer grade ‘C’ means an employee whdqgmms any one or more of the

following duties;

(@)

(b)

(©)

(d)

Supervising or controlling security officersade D or E;

Driving a motor vehicle in the course of supging or controlling

security officer’s grade D or E;

Driving a motor vehicle for the purpose of @porting security

officers; and

Who may be called upon to perform any or altled duties of a

security officer, grade D;

Security officer grade ‘D’ means an employee whofgrens any one or more of the

following duties;

(@)

(b)

(©)

(d)

Controlling or reporting on the movement of qmers or vehicles

through checkpoints or gates;

Searching persons and if necessary, restratham;

Supervising or controlling security officersade E;

Searching goods or vehicles; and
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(e) Who may be required to perform any or all of tthuties of a

security officer, grade E;

Security officer grade ‘E’ means an employee, othan a security officer, grade D, who
performs any one or more of the following duties —

€)) Guarding, protecting or patrolling premisegoods;

(b) handling or controlling dogs in the performanceaafy or all of the

duties referred to in (a);

(Source: www.labour.gov.co.za)

7.4 Procedures followed by inspectors during Blitz

As part of the preparations, at the offices theéasors are briefed about the meaning and
scope of blitz inspections. They are then givenaigd copies of the Security Sectorial
determination to familiarize themselves with andpgare themselves for the week ahead.
As mentioned earlier, the intention is to find tae®mpanies unprepared and unguarded.
Therefore, it is inappropriate to make prior appoients with the employers during blitz
inspections. The team leaders then draw up a rarsgonple of the security companies

that exist on their database, and distribute thecoralingly to the other team members.
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On inspection, the labour inspectors are requicetiave a copy of the latest updated
Sectorial Determination of the PSI, the routinepextion checklist, the departments
stamp and copies of the compliance orders. Howeklieze out of four inspections did

not follow the appropriate procedures of blitz iesfions. In fact there were a number of
problems encountered during these inspections landéxt section will discuss them in

further detail.

7.5 Problems during blitz
Instead of providing a descriptive analysis of pneblems encountered in this inspection,
perhaps it may be better to relay the outcome hifta inspection visit so as to provide
the reader with a detailed account of the happeaning
After waiting for nearly 30-45 minutes for one bietinspectors to finish
her personal conversation on the phone, | left witbe female inspectors,
to one company named Goat Security (pseudonym).akkieed at this
security company at around 10am which was in Lagi&a On arrival the
inspectors usually go to the human resource manageause he or she

has all the relevant documents and has better latgel of the workers.

The inspector then introduced themselves and sdrtieecstaff members
of this security company recognized me from theviptes inspection
which happened a week ago with another inspectbdedcd.eo. The

employers seemed irritated to see the inspectarasked ‘why didn’t
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you first make an appointment?’, and one of thepeetors Grace
explained that ‘this is a blitz inspection and we aot allowed to make
prior appointments with the employers’. Grace thanded the employer
with the routine checklist (which she had filledtimee weeks ago). After
looking at the inspection checklist she then repiit why do you people
bother us like this, last week you sent one of yioapectors for the same
thing and now you want me to give the same infolomatThis is just

wasting our time’. After saying this, it seemedifashe would not co-

operate with the inspectors but to their surprise did. She called in her
secretary to make copies for her of the Ul 19,ntiwst recent pay-slips of
atleast one security guards from each grade A tihd=clock in register,

SARS details and copies of atleast two filled intcacts of employment.

Immediately after calling in the secretary to makgies and handing the
file to her containing all the required informatjdhis was the end of the
inspection. The inspectors and the human resousteager had a social
gathering and spoke about Venda men being tribatidt how they only
marry their own. Magrate, one of the inspectorkgdghe HR manager to
give her tips on how to keep a Venda a man. Aftee advice the
discussion then moved to the HR managers experiettbeher family
when her mother and younger brother died. Shedstagefamily from the

mother’s side mistreated her to a point where sogddd to not bury her
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little brother because the family wanted to be harge of all the

arrangements and so forth.

Instead of the inspectors to check if the givemrmiation is correct, the
moved deeper into the informal discussion. To eptate the situation,
Grace then told the HR manager that she was lodking job and that
she was serious. She explained how the Departméntabour is

underpaying them and how de-motivating her jodnstead of the other
inspectors rebuking them, they added by saying caat even afford to
buy cars’ and another added ‘vele this job ya b@r&aning yes, this job

is boring).

At this point, the HR manager seemed puzzled bec#us inspectors
were acting against their mandate. However, thisned an opportunity
for the company because it meant that the inspeeti&s not going to be
effective or rather harsh on their part. InsteaiiR manager, after a few
minutes, asked the inspectors ‘can | offer you g¢bmg to drink’ and
they responded in chorus ‘yes please’ as one asd#ubiscuits please’.
After a few seconds, four cans of fizzy drinks wiereught in by the same
secretary who was assigned to make copies requirethe routine

inspection checklist.
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The discussion had now deepened to discuss howrdabspectors can
benefit the private sector, because they know dabeur laws thoroughly
and can assist companies in becoming more comphahout forfeiting

the profits made in the company. After a few misutgo the discussion,
the HR manager receives a call from her CEO askiegto ask the
inspector what kind of burgers they would like friieaDonalds. This had
certainly come as a wonderful surprise for the @esprs and an
opportunity to exploit the offer. After the HR mayea asked, ‘ladies my
boss is asking what burgers you would like at Mcalds' and Grace
replied ‘are those the only available burgers’ (sfamted burgers from a
different restaurant). But Margrate replied, ‘Whdowant a Mcfeaste
meal- large because | am hungry and | eat a I¢te¢ HR manager then
followed the instructions and ordered 4 of thesalmeThey then arrived

after 15 minutes or and the informal gathering cw@d.

After four hours, the inspectors asked the HR managdnere their security guards were
based so that they could interview. She mentioné@taik, Vaal and other areas around
the country, but she also told her about local sardar instance City Power, the
Department of labour itself, but instead Grace tiveote on the file that she could not
interview these workers because they were workargaind its was not within their

jurisdiction.
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From the above case, there are number of problehishwcan be identified that also
represents discrepancies during other inspectisitswivhich have been witnessed in other
cases. The first problem identified in this caseanticular was the lack of professionalism
and this is evident in the way the inspection visitved from being a blitz to a social

gathering.

The second problem was inspectors looking for ghinsng inspection visits and misusing
government resources. This problem was not uniguéhis case only. Out of the 16
inspection visits, atleast 9 inspectors mentionédt tthey are looking for other
employment. This was evident in the lenient manmavhich some inspections took place
for instance; one inspector said to me after aimeutisit ‘you know you must not be very
hard on these employers because tomorrow they rbigjlyour boss’. The same inspector
used a government car to a job interview and dtkbase other inspectors used the cars to
close in private business deals. According to thespectors, they want to open a labour
law consulting firm and inspection visits are usdfu them to gain clients for their future

business.

The third problem was the imputation of data paftidy where the questionnaires
concerned interviewing the workers. The commonaedsr not interviewing the workers
is ‘these workers are situated far and those aaeasnot within our jurisdiction’. The

implications therefore resulting in meaninglesgpawions.
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7.6 Preparation (or lack of) for blitz inspections

First, the problems with the structure or rather pheparation of blitz inspection was the
lack of preparation. All the inspectors that | nateted with during the blitz inspections

stated that there is no training for blitz or askethey were not included in the training.
As a result, this undermines the importance ofzhbiitspections. This is because, as
observed in one blitz inspection case, the Set¢tbetermination of the PSI has its own
basic conditions of employment that are sector iipeé¢or example; security guards

work 12 hours per day for four days and are requioehave atleast 24 hours rest period.
Also, each grade of security officers rates diffelse and they each have a minimum
wage stipulated in the Sectorial Determination. réfae, prior training or briefing is

required for blitz to arm and prepare the inspectorensure quality inspections.

Second, the team leaders did not seem to be awalee ccompanies that have been
inspected in the previous month or so. This is beedrom the four inspection visits |
observed, two were the same companies that | hsitediwith a different inspector
previously. In fact one of the HR managers in oh¢he blitz inspection visits stated,
after seeing the inspectors come in his officeslida, jelle mense wee nog, wat soek
jelle nou’, it seemed he was very familiar with thespectors. In fact he (the HR
manager) new them- the inspectors by name. Theretbe DoL cannot afford to be
redundant when there are 900 000 workplaces wlaeld o b inspected yearly and with

the current capacity, can workplaces are inspemted every four years.

107



The third problem in the PSI is that it is a sulmcacting sector which means that the
workers often do not work at the place of their tayiers. Now the strategy that has been
used by security companies to bypass the inspectgsiem is to have a head office in
Johannesburg but locate workers in another proMikeeMpumalanga. This means that
the inspectors often cannot verify (conduct intews with workers) information given to

them by employers concerning the conditions of @ympent of the workers.
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Chapter eight

Conclusions and recommendations

8.1 Theoretical conclusions

Labour law enforcement, as has been demonstratiddsineport, is complex and requires
interrogation on that level. It includes undersiagdthe effects of policy design,
administrations and implementations. Furthermotee thanges brought upon by
globalization have also fueled this complexity talsas added another dynamic to labour
law enforcement. Not only are states regulatinguabbocally, multinational corporations
have challenged the regulating power of the statevall as other institutions such as

trade unions whose sole purpose is to protect lmtaéns.

However, this does not imply that the states ralenforcing labour law is no longer

important or possible, what it means though is thdividual states need to strengthen
labour regulating institutions including the Depaent of Labour, trade unions and other
various stakeholders that are involved. As has hkbenfocus of this paper, labour
inspectors as well as the inspections unit is @iahactor in the regulating process. In
fact, as argued in this report, it is the beginnaiga regime of enforcing fair labour

practices. Nevertheless, the puzzle is that maatesthave not recognized this fact
including South Africa. The inspections unit hasemeaindermined and marginalized.

Therefore, this report has argued for the stremgptigeof the bureaucrats themselves
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through various mechanisms such as proper and tigiedraining, performance

incentives, funding and access to resources.

8.2 Descriptive conclusions

This research report had two aims first to uncother challenges faced by labour
inspectors in the Department of Labour South Afridais aim being in line with the way
in which globalization has changed employment pagtén the workplace and how this
has affected the ability to ensure compliance bbla laws. Second, the aim of this
report was to assesses the extent to which theigmlihat inform the definition of ‘fair

labour practices’ or decent work, which include tladour Relations Act of 1995 (LRA),

the Basic Conditions of Employment Act of 1997 (BX)Ethe Skills Development Act

(SDA), the Occupational health and Safety Act (OHSAwell as the Employment
Equity Act (EEA) and the Unemployment Insurance drdect (UIF), are implemented

and enforced by labour inspections.

From the above aims, this report has shown thst firere are a number of challenges
faced by labour inspectors but these challengedirdted to the bureaucratic structure
within which the inspectors are operating withinoPgoal clarity and poor policy design
anticipates poor implementation of labour laws.sTis been evident in the lack of goal
clarity of the inspections unit whereby there iswritten documentation stipulating how
inspectors should be trained, the resources neddadg inspections as well as the

number of targets which inspectors needed to rpacimonth, to name but a few.
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Having direct access to workplaces, they give addo how to comply with national
standards and legislation, taking formal enforcenaetion if justified. But they are often
significantly under-resourced for the wide rangetayics within their mandate, which
include occupational safety and health, general kingr conditions, employment

contracts, labour relations, forced labour and dchil labour.

It is utopian to want instantaneous change in ladl institutions and organizations
discussed in this report. As this report has cjea¢monstrated, there are various
challenges which are posed to the state in gerardlto the Department of Labour
specifically. However, the scope of this report s Department of Labour inspections
unit and this means that the beginning of changgnbesmall-with the most important
part of any policy being implementation. And implemation is carried out by labour
inspectors. Therefore, the next section will preval brief discussion on some of the
recommendations proposed in this report. The aimgbt® learn from other countries

and contextualize the lessons learned to suit@tioseconomic context.
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8.3 Recommendations: Decent work for all

Policy intervention

There is a need in general to improve the qualiy efficiency of the implementation of
labour policy. Therefore, policy intervention shdue on three levels; the shortening of
enforcement procedures, reducing backlogs of theulacourt as well as improving public
service administration. The enforcement procedwtgsh include issuing out compliance
orders and undertakings should be shortened. Thebaing to encourage the immediacy
of penalties and to avoid fuelling a perceptiomfraworkers and employers that inspectors
are “toothless bulldogs”. Second, the DoL needaddress the backlogs of all the courts
but more importantly the labour court because tihas a trickle down effect on the

efficiency of labour inspections.

Furthermore, there is a need to have stricter gargctagainst non-compliance. This is
because it will contribute in making it harder Bmployers to choose not to comply with

the labour laws. However, these sanctions would im¢®d to be enforced.

Skills development

In an effort to counter the falling interest in \Wwiorg for the public sector, a number of

governments such as Canada, Netherlands and Plonaga targeted college campuses
to recruit new talent. Furthermore, in realizing hortcomings, some human resource
managers have targeted recruiting and developingahucapital as an important part of

their job. North Carolina, for example, establisheedstate-wide recruitment network.

Recruiters from agencies and universities work antrership with the Office of State
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Personnel to identify the states recruitment netddesign state-wide recruitment plan,
to promote the state of the employer of choicedtme and to maximise existing
resources (Selden, 2003). As a result, this repoddvocating for a comprehensive
program for labour inspectors o be trained in, gnadfly not in-house training. Learning
from Canada, South Africa can also target collegapuses doing labour law relations to
become inspectors. This may obviously mean setiside a huge percentage of their
budget to attracting students to labour law refetiand assisting with finance or the like.
Another more context specific alternative may beatget graduates from SETA%*so as

to avoid exacerbating unemployment of graduates.

Improving communication

As shown in Appendix C, the CCMA, the Labour Coand the DoL are all part of the

structure of labour laws. However, the level of conmication between these parties is
very shallow. By improving communication | mean imgva situation where the DoL

inspectors know how the cases that that they edeiw either CCMA or the Labour Court
have been finalized. This will strengthen the ielahip between the street-level
bureaucrats in these departments and also encoarageit of fighting together against

non-compliance of labour laws.

Trade unions as ambassadors of decent work
Trade unions can work more closely with labour etwprs in a sense that they can help

train their shop-stewards in the workplaces abegedt work and more importantly help

12 SETA's are Sectorial Education Training authositighich are aimed at addressing lack of skills
development in South Africa
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to communicate with the inspectors about globabusitheir challenges and how they
can contribute to wider campaigns of decent wotler€ is a perception amongst labour
inspectors that trade unions do not understand toks- trade unions seem to think that
labour inspectors are fighting for workers rightée$y (like trade unions). Therefore, this
instead of creating unity, divides the trade ursbmind the inspectors. As a result, it is

important that both parties collaborate in the ffighainst unfair labour practices.
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Appendix A: Interview schedule for workers

Introduction | am a student from the University of the Witwatand. | am doing
research on labour inspections and how they haygowed (or not) your working
conditions. This interview is voluntary and you cstop me at any point during the
interview if you wish to do so. The information thgou share with me will be kept

confidential and anonymous.

Demographics

Respondent’s name:

Date and place:

Ethnicity (by site)

Gender (by sight): male or female

Age:

1. Employment history

1.1) What is your job? (eg. junior inspector or ieen inspector etc)

1.2) Education level

Primary

Secondary
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Matric

Tertiary

Other

1.3) How long have you been doing this job?

2.3) Do you have a written contract of employmerg? or No

If yes, what does the contract say

2.3.1) If no, do you have any other form of agreetmaf employment (e.g. a verbal

contract) and what does it say?

3. Work Security
3.1) Do you feel safe at work? Yes or No

Why?
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3.2) Does the work you do have any negative etfactour health?

5. Skills Reproduction Security

5.1) Skills development is a key priority in my Wplace:

Strongly agree

Agree

Strongly disagree

agree

5.2) Are there any opportunities to increase yokitlss development? Yes or no

(elaborate)

6. Representation Security
6.1) Are there any organisations that represent wauk interests? Yes or No

Elaborate

6.2) Any other organisations representing your waot&rests in the workplace eg. shop-

steward? Yes or No (elaborate)

7. Income Security
Have you increased your income over the last theaes? Yes or No

How?
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7.1) How much money do you make a week for thi€ job

Do you know according to the law how much you supposed to be getting paid? Yes
or no:

If yes, how much (do they think is stipulated)

72) If yes, how did you find out about this minimu wage?

7.3) Do you have any benefits?:

-End of year bonus -Housing subsidy
-Transport allowance -Funeral benefits____
-Pension fund - -Medical aid____
-Other:

7.4) How many hours do you work per day?

7.4.1) Do you work overtime?

Elaborate

7.4.2) Which forms of leave are you granted: sezkvk (how long):

: annual leave (how long):
:maternity leave (how long):

7.5) Do you have any dependents, how many?

7.5) How many people living with you have an inc@me

7.6) Is there any way you can or do increase youséhold income? Yes or No
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7.7) How? (E.g. Renting out rooms, growing vegeiapltaking on other jobs)

7.8) How much money do you earn from this extrame?

7.9) Which social grants do you or the people twvith you receive?

Improving work conditions

8.1) Which of your work conditions could you impeoand how?

8.2) Has there ever been an inspector from the iapat of Labour coming to your

workplace to check on your working conditions?

Appendix 2: Observation schedule for the laboumpéusors (interviewer guide, these

guestion will not be necessarily asked in this orde
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Appendix B: Interview schedule for labour inspectos

Demographics

Respondent’s namé

Date and place:

Ethnicity (by site)

Gender (by sight): male or female

Age:

1. Employment history

1.2) Education level

Primary

Secondary

Matric

Tertiary

Other

1.3) How long have you been an inspector and how lave you been a team leader?

1.4) What are some of the challenges you face inngbea team leader?
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2.1) Do you ever go out to do inspections, how rdfte

2.2) In your experience, what are the challengesrat enforcing the labour laws:

a) Data collection tools (internal):

b) Enforcement procedures (internal):

c) Administrative procedure (planning, writing reportstc) (internal)

d) Access to employers (external):

e) Any other are of importance:
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2.3 Do you have any monthly or weekly meetings i other team members?

2.3.1) What are some of the issues which are rarsedese meetings and how do you

address them eg. have other meetings with your rgigpes etc.

2.5) Are there any targets which the inspectorsapposed to reach? How many

2.5.1) What are some of the challenges which anseaching these targets (both from

what the inspectors express and from your side)?

3.1) Has there been any assaults incidences agaimsinspectors since you have become

a team leader?

3.2) What are the procedures that the inspect@ssapposed to follow in such cases?
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3.3) What are other support structures given tooudabinspectors in such cases?

4.1) | understand that integrated inspection meahgrcing all the legislations and being a

one-stop service. However, are all the inspectaisdd to enforce all these legislations?

4.2) Do you feel that they are well equipped todernthe integrated inspection services?

Yes or no Elaborate)

5.1) In terms of labour court, which cases arerreteto labour court? (Eg. after 3

subpoena’s).

5.2) | understand that in 2003 there was an inttda of palm-tops for the inspectors,
please explain to me how this program worked anétldr or not it was a success or

failure?
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Follow-up visits (observation schedule for the resgcher)

2. Who is conducting the inspection?

3. If it is a different person, does he or she hawe shme position as the earlier
inspector ( or this time it is the supervisor anare experienced inspector).

4. What are the exact procedures that are followedndrat is different about them?

5. What happens after the compilation of the report?

6. Who does the report go to?

7. How long does it take for an inspector to compiteort? If any delays what cause
those delays

8. How long does it take for a decision (by authority)oe taken after the realization
of misconduct?

9. What other parties are involved in the issuing ioke$ or any other forms of

prosecution?

Blitz inspections
1. What are some of the challenges that the laboyettsrs face in the spontaneous
inspections?
2. How do they deal with them?

3. What happens when a PSI company has changed names?
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