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virtually meaningless. It has been held that the purpose of the
section is to override the general rule of law that 1n1thé~absence

of a specific statutory prohibition, an individual has an

unrestricted right to winimise his tax liability. In Australia,

steering a ;path_;betWeen: these conflicting considerations, the
judiciary has had a significant role to play. In doing’sd it'has
developed three appFOaches in . articular, which are described in . the

next chapter.
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Chapter Nine

Aspects f the application of Section 260

Bona fide dispositions

In Deputy FC of T v Purcell (1921) 29 CLR 464, the taxpayer, a
grazier, dec1ared some of his pastoral holdings in'~tru§t~jf0r
himeelf, his wife and his daughter, and achieved a three-way split
of his previous income. He retained wide powers of management,
control and investment in the trust deed. The Commissioner sought to

invoke section 53 of the Income Tax Assessment Act, 1915-1916, (the

& precursor to section 260) and assessed the taxpayer on the whole of
the income derived during the year of assessment.
? The court held that the declaration which created the trust was
i ; binding on the settlor and could not be affected by section 53. The

court found that the section did not extend to the case’of;a bona

fide disposition, by virtue of which the right to receive income

from a source which belongs to the taxpayer was transferred tec and

vested in another person.

3%

From the decision in Purcell's case it follows that a bona fide
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disposition will not fall within the scope of section 260, and so
Tong as the person to whom the property has been disposed of bears
tax, the section will not apply. If this case were to be decided by
the House of Lords, it would be 1ikely, in my view, to go‘the other

way.

The exercise of a "choice"

When Clarke v FC of T (1932) 48 CLR 56 was decided, the Assessment

‘Act treated premiums received in consideration of a lease of

premises as assessable income, but treated receipts for payments

received as consideration for the assignment of a Jeasehold interest

as capital. The taxpayer devised an elaborate scheme by way of a
lease and sub-lease to take advantage of these provisions. The Court
found for the Commissioner, but in the course of its judgment held,
at p.77:

"hepre circumstances are such that a  choice is
presented to & prospective taxpayer betwgan two
courses of which one will, and the other will not,
expose him to liability to taxation, his deliberate
choice of the second course cannot be reaq11y be made
a ground of the application of the provision. In such
a case it cannot be said that, but for the contract,

agreement or arrangements impeached, a liability under

the Act would exist. To finvalidate the transaction

into which the rospective taxpayer in fpcttgptered.is
not enough to pimpose upon him the 1{ab11]ty whjch
could only arise out of another transaction into which

he might have entered but in fact did not enter."”

;Zu$$g;€'%a3é'éﬁtéﬁéd but in fact did not enter.”
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A line of cases followed the decision in Clarke in which the
taxpayer was held to have exerciszed a “choice" offered under the

Assessment Act, to which section 260 consequently had no

application. These cases were similar and were concerned with
schemes adopted to avoid "private company"” status, in order to avoid
the tax on 9undistributed profits" imposed on "private companies”.

See W V Keighery (Pty) Ltd v FCT (1957) 100 CLR 66; 7 AITR 107; FCT

v Sidney Williams (Holdings) Ltd (1957) 100 CLR 95; 7 AITR 126.

The*busineSS'or family dealing test - Newton's case

In Newton v FC of T 7 AITR 298; [1958] 2 A1l ER 759 (PC), the Privy

Council had to consider the meaning of "arrangement” having the

"ourpose or effect” in section 260 of the Act. It held that

"arrangement” meant:

"Something less than a binding coniract or agreement,
something in the nature of an understanding between
two or more persons - a plan arranged between them

which msy not be enforceable at Taw."

The Privy Council held that the section is not concerned with the

motives of individuals or their desire to avoid tax, but only with
the means of doing it.

In Newton's case three private companies, which dealt in motqr cars,
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A Tine of cases followed the decision in Clarke fn which the

taxpayer was held to have exercised a ‘“choice" offered under the

Assessment Act, to which section 260 consequently had no
application. These cases were similar and Were concerned witﬁ
sch-mes adopted to avoid "private company" status, in order to avoid’
the tax on “undistributed profits" imposed on "private companies".

See W V Keighery (Pty) Ltd v FCT (1957) 100 CLR 66; 7 AITR 107; FCT

v Sidney Williams (Holdings) Ltd (1957) 100 CLR 95; 7 AITR 126.

The business or family dealing test - Newton's case

In Newton v FC of T 7 AITR 298; [19581 2 A11 ER 759 (PC), the Privy

Souncil had +to consider the meaning of "“arrangement" having the

“purpD$e or effect" in section 260 of the Act. It held that

Marpangement” meant:

"Something less than a binding contract or agreement,
something in the nature of an understanding between
two or more persons =~ a plan arrangad between them
which may not be enforceable at Taw."

The Privy Council held that the section fis not concerned with the

motives of individuals or their desire to avoid tax, but only with

the means of doing it.

In Newton's case three private companies, which dealt in motor cars,
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had made large profits, and coatinued to make profits. If the
profits were distributed to the shareholders, they would have been
liable to pay tax at the rate of 15/~ in the £. If the money were to
be kept in the coffers of each company, it would have had to pay tax
at the same rate. Consequently, the Articles of Association were
amended to give special dividend rights to the shareholders, equal
to an amount of about £460 000, as a special dividend. The
shareholders sold the shares to a private company, at a price of
almost £460 000. The purchaser paid the original shareholders by
cheQue, and at about the same time received from the motor company a
cheque in payment of the special dividend. New shares were then
fssued by the4 mqtof> cdmpany to  the purchaser, who sold the new

shares to the original shareholders. A1l of this “happened

simultaneously. In the result, the motor company had distributed

£460 000 as a specia1 dividend which found its way back ‘to the

original shareholders, who received £460 000, of which they

reinvested £400 000 as capital in the company ant kept £60 000 1in

cash. The purchaser had received the original shares, on which it

erms of the amended articles to a fixed

diVidend. These were sold by the purchaser to a subsidiary company

for their face value. The purchaser was a company dealing in stocks

and shares, and was entitled to deduct losses on its deals from the

dividends it received. It had made = loss on the purchase and resale

of the shares. It was not disputed that the transactions were

genuine and were not sham, they were intended to have the effect
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they purported to have. In other words, it was a scheme which would
have enabled the shareholders to receive a capital receipt, and té
re-purchase the shares after the dividends had been declared in
order to satisfy the "sufficient distribution” reauirement. The
dividends received by the purchaser‘wou1d have mo. : 1 covered the
cost of acquiring the shares, and the purchaser would have been

entitled to a rebate on the dividends under section 46 df the Act.
It was held, by Lord Denning:

"In order to bring the arrangement within the section,
you must be able to predicate - by looking at the
overt act by which it was implemented - that it was
implemented in that particular way so as to avoid tax.
If you cannot so predicate, but have to acknowledge
that the transactions are capable of explanation by
reference to ordinary business or family dealings,
without necessarily being labelled as a means to avoid
tax, then the arrangement does not come within the
section. Thus, no one, by Tooking at a transfer of
shares cum dividend can predicate that the transfer

was made to avoidytax.“

Lord Denning held that on analysis of the facts it was clear that
the avoidance of tax was not the sole purpose or effect of the
arrangements. The raising of new capital was an associated purpose.

However, as one of the purposeés or effects was to avoid liability

for tax, looking at the arrangement as a whole, the Court considered

it was an arrangement which fell within the scope of section 260.

The transactions as a whole showed that there was concerted action

directed to an end, and that one of the ends sought to be achieved

for tax.

was the avoidance of 1iability
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The test propounded by Lord Denning is ambiguous. It is capable of

three different interpretations, namely:

(a) it could mean that section 260 could apply if an arrangement

could be objectively predicated as being a means of aveiding

tax; or:

{b) it cou’ld mean‘that even if there is an arrangement that can be
objectively predicated, the arrangement would be outside the
section if it 1dis capable of explanation as an okdinany

business or family arrangement; or

(¢c) it could mean that where a transaction 1is capable of

~explanation as an ordinary business or family dealing, section

260 will not apply at all.

Newton's case, which was decided in 1958, was the first case
concerning,sectibn 260 to be decided by the Privy Council. The Privy
Council impliedly overruled the decisions in‘Keigherx‘s case and the

Sidney Williams (Holdings) case. Although the Privy Council upheld

the decision in Purcell's case, their Lerdships  expressed a

reservation as to what one could predicate where the sale of shares

was made cum dividend. However, the High Court has set its face

against giving a broad interpretation to section 260, as

it _h'.‘,_\".__.x o
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demonstrated in FCT v Casuarina (Pty) Ltd (1971) 127 CLR 62; 1 ATR
755, and has continued to give a narrow interpretation to section

260.

In Casuarina the taxpayer was a company incorporated by a firm of
accountants, which had been kept "on the shelf". The shareholders of

a private company consulted the firm. A scheme was evolved by which

’ 47% of the ordinary shares in the taxpayer were allotted to the

Shareho1ders, and 51% of the redeemable preference shares were
allotted to another company, controlled by the accountants, which
was a subsidiary of three public companies, and which would

therefore have had the status of a public company. The redeemable

preference shakes carried rights to a 7% non-cumulative preferential

nd to share rateably with ordinary shareholders in other

dividendsuyThe;shares in the private company were transferred to the

taxpayer. The private company paid a dividend to the taxpayer, which

resulted in taxable income. The Commissioner assessed the taxpaver

as a private company, allowing 4 rebate in respect of half of the

dividend réceived. He adopted the attitude that the holder of the
redeemable preference shares Was not capable of controlling more

than one-half of the voting power of the company because its shares

The Commissionek contended that section 260

could be redeemed.

operated to deny the company the status of a public company.

by choosing one legal status

The Court held that a person could,
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L " .. when transactions are, by virtue of section 260,
i against the Commissioder, what 1s
Privy Council held 1in Peate's case
} only operates notionally

absolutely void as
meant is, as the

..., that 'it (section 260
to destroy, for the validity of the transactions is
only affected so far as
proceedings under the Act are €O

A company is

rather than another, afFect his 1iability to tax. The Court did not
o ? agree that section 260 would enable the Commissioner to assess that
fﬁﬁ}  [ ' g ' person as  “ had some other status. Seétion 260 could do no more
= { than qua1ify for the purposes of the Act, arréngemenﬁs which fell
%@ft f’fac,§ ~ within its scope, but could not create some new arrangement. The
section did not enab1e the Commissioner to select part of a schemz,
and treat that as a ‘nu111ty, while allowing other parts of the

scheme to stand and to exact tax on that basis.

In the course of his judgment Windeyer J commented as follows:

Commissioner and the
ncerned. '

» in the eye of the law an entity, a
person. Section

S , Commissioner

circumstances when a
tax avoidance scheme.
company is not
the Commission
Professor Hart in
1954, entitled

Jurisprudence”
Volume 70 page

by many that t
of corporata personal

corpse and t

controversies
derivation may

times stirring in

disregard
owes
that does not mean that the
in law an entity. It means only that
er may treat
his inaugural lecture, delivered in
"“Definition ,
in the Law Quarterly Review
(at pp49 - 50) that it is said
he juristic controversy over the nature
jty is dead. If so, we have a
he opportunity to learn from its anatomy.

In the course of his post-mortem, ne adverted to the

mixed lot of beings to W
one~man tax-dodging tax comp
: about corporate
be dead. But they
their graves.

37, said

hich what he called the
any belongs. Juristic
personality and its

e N e

and enables the
this in  certain
its existence to a

as a non-entity.

and Theory in

seem to me to be at
I adopt the metaphor
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because
Cardozo
the who

the whole topic fis so replete with metaphors. -
J, once said in the New York Court of Appeal
le problem of the relation between parent and .

subsidiary corporations is one that is still enveloped

in the

mists of metaphor. Metaphors in law are to be

narrowly watched, for starting as devices to 1iberated
thought, they end often by enslaving it. We say at

times t

hat the corporate entity will be jgnored when

the parent corporation operates a business through a

subsidi
dummy .

of the
essenti
Dominio
obtrusi
parent

ary which is characterised as an alias or a
A11‘th1s is well enough if the picturesqueness
epithets does not lead us to forget that the
al term to be defined is the act of operation.
n may be so compiete, interference SO
ye, that by the general rules of agency the

will be a principal and the subsidiary an agent

(Berkey v Third Avenue Railway Company {1926) 24 NY 84

at pp 94 - 5Y. 1 am indebted for a knowledge of this
to Paton dJurisprudence Third edition, by Professor

Derham

p377.7 1t s referred to in the learned

commentary there on jurisprudential theories as to the
nature, for the purposes of our law, of corporations
as legal persons. I mention that basic question as it

seems

to me to be inevitably jnvolved in a

consideration of the attitude the Commissioner has

taken.

1 do so with some diffidence but undeterred by

Professor ,WeddErburn's acid comment on judicial

disregard of academic writings and adherence in this

field
(1965)

to outmoded theories: See Modern Law Review 28
p70. A proprietary company may well seem to be,

in reality, merely the trade name in which a man
carries on some part of his affairs. But by a
£0]lowing of correct legal forms the name becomes in

Taw a

thing. Formaiism produces a Tegal substance and

its owner can by careful bookkeeping get all the

advantages,

be they limited liability, relief from

taxation or other benefit, which the law annexes to

his se
which
it, an

be called a facade, nor 1

called

incomp

orders

In Hollyock v F

follow the int

dulous use of the corporate name. ... A company

speaks with the voice of the person who controls

d which acts as he directs is not necessarily to

ts act in the Jaw to be

shams. Its existence as a legal person is not

atible with its practical obedience  to
1}

.
P N

cT (1971) 125 CLR 6475 2 ATR 601; Gibbs J declined to

erpretation given by the Privy Council to Newton's
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case in Mangin's case. This case was followed by the Pfivy,CbUncil

in Ashton v CIR (NZ) 5 ATR 411, approv1ng Lord Denn1ng s statement

in Newton's case, that the inclusion of the words “so far as". showed
that the avo1ddnce need not be the sole purpose, and commenting that
since one of the purposes or effects of the arrangement under,
con;1derat1on was to avoid the 1nstance of tax,-"wt matters not what

other purnoses or effects it m1ght have, sect1on 108 (of the‘New

ZeaTand Act) appl1es :

ln the - Europa 011 case (No. 2) supra the Pr1vy r‘mmcﬂ held, at

p754 ~that the section did not strike down transactions which d1d
hOt'have as their main purpose, or one of their main purposes, tax
avoidance. It would not strike down ordinary business or commercial
transacttcnS'wh1ch would incidentally result in some saving of tax.
This statement appears to resurrect the “principal purpose” test
USed>ih Mangin's case. The "real test", as propcunded‘in'NewtOh's
case;~is‘thétnthe arrangement should e examined to determ1ne what
was sought +o be achieved, and what was accomplished or ach1eved

that is, whether the arrangement has as its end in view or as 1ts

end achieved, the avoidance of tax.

In Slutzkin v FCT (supra), the Supreme Court of New South Wales (6

ATR 81) held the transaction fell in the net of section 260 as it

was not in the nature of an ordinary business or family dea11ng. The

dacision was reversed (7 ATR 166) by the High Court. The Court tound
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that, notwithstanding the fact that the taxpayers appreciated the
tax advantages offered by the course on which they had‘embafked,
this did not reveal a purpose or effect as enviséged,by section 260.
The decision may be open to question on the ground that if the
vendor had not sold the shares, the company would have been liable
for tax. By doing what was done, it was hoped that th. liabiiity of
the company for tax would be avoided. This was a course of attion

taken by the shareholders, and. therefore section 260 shou]d have

been app11cab1e. The shareho1der> wanted to avo1d an 1mpend1ng

11ab111ty, to which section 260 would app]y. (Thls wou]d be the

approach which the South African courts would follow in the 11ght of

Hicklin's case, infral.

In Cridland v FCT (1977) 8 ATR 169, the benefits of the averaging

provisions of primary producers were made available to university

sfudents. A trust was set up to carry on the business of primary
production, the beneficiaries of the trust being university
students. The distribut10h of the trust income was at the discretion

of the trustees, but it was clear that no distribution would be mede

o the student benefwciaries. The taxpayer was a beneficiary. It was

admitted that his purpose in ‘subscribing was to obtain the benefits

of income averaging and that he did not expect to receive any

substantial income from the trust. In the Supreme Court of New South

Wales section 260 was held to apply so as to deny the appellant the
: section <D-

proviSiOns, on the ground that the

benefit of the averaging
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appe]?ant.was party to an arrangement which had both the purpose and
the effect of altering The 1incidence of‘income tax, or which couid
have that effect if it operated according to its terms. On appeal,
applying the dictum of Lord Denning in Newton's case (at 304-5), the
Court held that:

"The transactions into which the appellant entered in
the present case by acquiring income units in the
trust funds in question were not, I should have
thought, transactions ordinarily entered into by
university students. Nor could they be accounted as
ordinary family or business dealings. They were
~explicable only by reference to a desire to attract
the averaging provisions of the statute and the
taxation advantage which they confers But these
considerations cannot, in Tlight of the recent
authorities, prevail over the circumstances that the
appellant has entered into transactions to which the
specific provisions of the Act apply, thereby
producing the legal consequences which they express.”

The other aspect of section 260 s what is known as its
"annihilating" effect: it cannot be used to reconstruct or create
some other arrangement. Section 260 deems a situation to exist which

w111 support assessment to income tax designed to counter the

avoidance. The assessments must still be based on facts, namely the

facts remaining after section 260 has been applied. The limitation

to this hés become apparent in several cases. In Cecil Brothers

(Pty) Ltd v FCT (1964) 111 CLR 630; 9 AILTR 246, it was held that

even if an arrangement could be said to exist within the meaning of

the section, its effect, apart fpom annihilation, could not result

in an increase in the taxable income of the taxpayer.
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In Peate v FCT (1964) 9 AITR 355; 10 AITR 65 (PC) the Privy Council

found, ~ on appeal, that a partnership comprising medical
practitioners would continue until the resignation of one of the
members. In effect, a partnership within the extended meaning of the
Assessment Act continued, as the,mediCalkpractitTOners continued to
carry on the business jointly. The Privy Council endorsed the view
that the sertion operated only to destroy, and that it supplied

nothing. A similar result followed in Polden and Wilson (Pty) Ltd v

FCT (1976) 6 ATR 144, where the court found that there was an
arrangement within the meaning of the section, but the effect of
section 260 was to treat the transaction as a nullity which rendered

void the jssue of the redeemable preference shares, as also the

acquisition and resale of the assets. The court reached the

conclusion, accordingly, that there was no income on whicn to base

an assessment.

In the dividend stripping cases the offect of the application of

section 250 has been that the vendor, who subsequently re~acquired

o be deemed to have received the

the shares, has been held t
dividehd5~declared to the purchaser and is held Tiable to tax on the

dividend accordingly.

land Revenue Commissioner [19711 1 A11 ER 179 (PC) the

Jeased different paddocks of his

In Mangin v In

taxpayer, a New Zealand farmer,

farm to trustees who were to hold the lana for one year at a fixed
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rental, and who were to cultivate it. Under a trust deed, any income
from the leases was to be held on trust for the taxpayer's wife and
children. This arrangement was termed a “paddock trust”. The
taxpayer himself, as the employee of the trustees, harvested the
crops from the land, sold them and accounted to the trustees’for'the
proceeds. Thek trustees paid the taxpayar for his labour and for
expenses which he had incurred, and distributed the het,income to
the taxpayer's wife, partly for herself and partly for her children,

on which income they could claim allowances and reduced rates of

taxe The arrangement also resulted in less tax being paid by the

taxpayer on the profits of the farm.

The majoricy opinion, delivered by Lord Donovan, was that the
taxpayer was 1iable to income tax on the profits as they would have
stood but for the paddock trusts, because the section (ie

section 108) has a fiscal effect, operating not only as between the

pahties‘to the arrangement, but also as against the Commissioner. It

s not to be construed as referring only
by which the burden of any 1iability to tax

already accrued was chifted from the taxpayer, but also to an

nt by which the incidence of tax o
e liable to less tax in the

arrangenme n the taxpayer's income
was distributed so that he would D

future. It was held that although the section would not appiy if it

could be shown that the arrangement could be regarded as an ordinary

family trdst for the maintenance and advancement of the taxpayer's
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family, even though it might have some tax saving feature, the

paddock  trust was devised for the sole, or at Tleast principal,

purpose of avoiding tax 1iabiTity on a substantial part of the

taxpayer's income. In reaching this conclusion the majority agreed
13

«ith the finding of the Court of Appeal that the whole scheme "...

smacks of such business unreality..." that it could not be aCCepted;

Lord ‘Wilberforce differed from the majority, and found, on ‘the

‘wordﬁng Qf“section«~108,,‘that it had a narboWer  app1icétion than

income was not properly assessable to tax.

Australian courts will follow the trend in the United Kingdom. First

'fe]t;' and secondly, the Privy Counci] would impose the trend
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‘Chapter Ten

Anti-tax avoidance legislation in Southern Africa

‘Sectwon 103 of the - Income Tax Act ‘No 58 of 1962 sets ‘out‘r

‘ant1 -tax: avozdance measure app11cab1e jn terms. of the Act- to

°avoidance schemes.

' The‘,secti0n~ provides that when any. transaction has been enteked

into, which has the effect of avoiding or postponing the 1iability

fdr“any'tax or- duty or reducing the amount of any tax or duty, and

‘the Comm1ss1oner considers that the transaction was entered into or
ns or in a manner. which would not norma11y be
nto or in carrying out a transacﬁionfof that
ransactacn has created rights and ob11gat1ons whwch"

would‘ not normally be created between partweS~»deallng at arm's

]ength and if the Cemm1ssicner is of the opiricn that the avoidance

or postponement of tax was the sole or main o lective of the

transaction, the Commissisoner must determine the iiabilitY'for the

tax as if the transaction had not been entered into, or in any othe.

joner may deem appropriate to prevent the

avoidance of tax.
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Section 103(2) provides that whenever the Commissioner is satisfied

that - any agreement affecting any company or any change ih"the
shareholding in any company, as a direct or indirect result of which
~income has been received by or has accrued to that compény during
the year of assessment, has been entered into or effected solely or
mainly for the purpose of’utilising ény assessed loss or'thefbalance:
of an assessed loss incurred by the company, in order to avoid
1iability on the part of thatvcompahy,or‘any other person for the
payment~of,ahy tax or duty on income, or to reduce the amodnt of,any,
tax:or’duty that would bé payable on income, the set off of the
asSeSSéd 1oss or the balance of thekassessed loss against income
shall be disallowed. (By virtue of an amendment to Section 103(2),
fntreduced in 1984, its provisions will be applicable to the

activities of a close corporation.)

Section  103(3) creates a deeming provision in respect of

transactions entered into between persons who are ordinarily
resident of carry on business 1in the Repubiic, and who dispose of
shares in a domestic company to a person -who is not resident in the
REpﬁinc, shall be deemed to be carried out by means or in a manner
not rormally employed in the entering into or carrying out of a

transaction, operation or scheme of the nature of the scheme in

question.

Section 103(4) provides that a decision of the Commissioner in terms
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of Section 103 (1), (2) or (3) shall be subject to objectfon and
appeal. However, whenever it is proved that the transaction in
questiOnfwould result in the avoidance or postponement of‘1iahi]ity
for payment of tax or duty on income, or in the reduction of the tax
or duty, it shall be presumed, until the taxpayer proves the

contrahy that:

(a) the transaction or scheme was entered into or carried out solely

~or mainly for the purpose of the avoidance or postponement of
liability for tax or the reduction of the amount or Tiability

for tax; or,

in the case of an agreement or change in shareholding, it has.
been entered into or effected solely or mainly for the purpose
of ut1]1sang the assessed loss or balance of the assessed loss

quest1on in order to avoid or postpone 11ab111ty or to reduce

the amount of the 1iability for income tax or duty.

Other provisions of the Act create what may be regarded as anti-tax

avoidance measures, for example Section 7, 8B, 8C and 8D, the

with the Double Tax GConventions.

Sixth Schedule and Section 31, read

The taxes imposed by the Act are normal tax, donations tax,

undistributed profits tax, non-resident shareholders' tax, and

. i ) in y th
non-resident's tax on interest. The other laws administered by the
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Commissioner are the Estate Duty Act, the Sales Tax Act, the

Transfer Duty Act, the Stamp Duties Act and the Marketable

Securities Act. Where the purpose envisaged in terms of

Section 103(1) is present in relation to any of these Acts, and the

other conditions of sectibn, 103{1) are present, the Commissioner

will be able to appTy the section to assess the taxpayer for the
taxes which may bhave been avoided, postponed or reduced, although
the avoidance, postponement or reduction of tax was not a purpose of

the transaction.
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Chapter Eleven

Interpretation of fiscal 1egis1ation in South Africa

Lord Cairn’s dictum in Partington (supra) has been approved in South

Africa, see CIR v George Forest Timber Co Ltd 1924 AD 516 at 531-2.

Rowlatt J's dictum in Cape Brandy {supra) has similarly been

appko?ed;'See CIR v Simpson 1949 (4) SA 678 (AD).

In Levene v IRC (1928) AC 217 it was held, by Viscount Sumner, at

p.227, that:

“Taxpayers are free, i7 they can, to make their own
arrangements so that their cases may fall outside the
scope of the taxing act. They incur no legal penalties
and, strictly speaking, no moral censure if, having
considered the 1ines drawn by the Legistature for the
imposition of taxes, they make it their business to
walk outside them".

own in CIR v Dce]fos 1933 AD

These cases were, however, narrowed d
n Dibowitz Vv CIR 1952(1) SA 55(AD). More

242, and by Centlivres CJ 1

recently, in Glen Anil Development Corporation Ltd v SIR 1975 (4) SA

715 (AD) Botha JA held:

" om the rule that in the case of ambigu{ty a
fﬁggg%'A220vision should be construed contra fiscum
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{Estate Reyno}ds and others v CIR 1937 AD 57) which is
but a specific application of the general rule that
all legislation 1imposing a burden on the subject
should, 1in the case of ambiguity, be construed in
favour of the subject, there seems little reason why

the interpretation of fiscal Tlegislation should be
subjected to special treatment which is not applicable
in the interpretation of other legislation. ... in the
Interpretation of fiscal legislation the true
‘intention of the legislature s of paramount
importance, and, I should say, decisive."

el T o dangni e o b
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Botha JA went on to hold that section 103 should be construed so as
to advance the remedy it ;providas and td'VSUppress: the ,miscﬁief
against which it is directed. He held that the discretionary powers
‘conferred on the Commissioner should not be restricted unnecessarily

by interpretation.

In common with the United Kingdom, over the years South African
judges have formulated a number of canens of construction- The
1pkimany rule is to establish the intenticn of the Tegislature. To do
ﬁd,’dhe has regard to the words used by Parliament. Innes CJ
ekﬁréssed'a‘1imitation to this approach in Venter v R'1907 TS at 913

where, referring to 'a difficulty inherent in language' he held:

". .. no matter how carefully words are chosen, there
is a difficulty in selecting language which while on
| S the face of it expressing generally the fidea of the
o= o framer of the measure, will not, when ap%11ed u?qeg
' : ertain circumstances, 9o beyond it, and, when applie

P under other circumstances, fall short of it."

that once the will of Pariiament has been

The primary rule is
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estabiished from the words it used to exprass its will, the Court

must give effect to that. In Farrar's Estate v CIR 1926 TPD 501
Stratford J held: |

“The governing rule of interpretation, =~ overriding
the so-called Golden Rule - s to endeavour to
ascertain the intention of the lawmaker from a study
of the prov151ons of the enactment in quest1on s

Comp1ementany to the prwmarv ru1e are a number of sub ru]es, word§
s t be understood accordwng to the1r norma1 mean1ng, genera] words
must be understood in a genera1 sense, one may not go bpyond the

word> used in the enactment; the judge may not alter the words used

: or,supply words to fi17 a casus Om1SSU5; a meanwng must be ascr1bed‘

to every word, and so on.

For the purposes of this dfssertat1on i do not tn)nk that 1t is
:necessary to set out the qua11f1cat1ons and extens10ns to the
,pr1mawy rulte. These are set out in deta11 in Steyn, U1t g

'~Wette. de ed. Juta 1963. However Steyn cd Panessed the vwew, since
‘adopted in Glen Anil by Botha JA, that there is no sat1sfactony

reason why a more Titeral interpretation should be applied to taxing

legislation than to other 1egis1ation. Where the words fa]T to be
fhferpreted the normal rules should app1y, so that in cases of

ambiguity the presumption against burdening the ’subject should

“ap ) ‘ i i ‘ tra fiscum‘ rule
apply. In other words, in cases 01 doubt the con |

(EState Reynolds) should apply. In other cases, however, if the

subject falls within the ambit of the enactment, he’w111 be subject

to taxation.
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Chapter Twelve

How_the Courts have dealt with tax avoidance: “form" and "substance"

In Commissioner of Customs and Excise v Randles Brothers &~Hudson

‘Limitedv194l AD 369, the Defendant had adopted the practice, prior
td‘ 1936, of importing goods ’and"transferring them, in accordénce'
with the regulations, to a‘registered manufacturer to be made up
into shirts and pyjamas for the Defendant on the cut, make ahd trim
principle. Under the Regulations, which had been framed under Act 36
of 1925, the goods were imported under a customs duty rebate. 1In
’1936 new reguiations were promulgated, so that in order to obtain
the rebate of duty, the registered manufacturer to whom the importer

transferred the goods was required to make a declaration that the

goods were his'own property. As a result the Defendant, in order to

comply with the regulations, changed its procedure. It purported te

sell the goods to the manufacturer, and agreed to purchase the

garments at the price of the sum at which the goods had been sold,

plus the cost of making. The goods were delivered to the

manufacturer pursuant to this agreement, who signed the form

declaring that the goods wevre his own property. When the garments

which nad been made up were delivered to the importer, it paid in

cash and the manufacturer received the agreed cost of manufacturing

The Commissioner of Customs contended that the

the garments.
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importer remained at all times the owner of che goods, and therefore

was 1iable to pay the duty.

Relying on Zandberg v Van Zyl 191C AD 302, Counsel for the

Commissioner contended that regard sth1d be had to the‘fOrm of the
transaction, but more particularly to the substance;kthe7pbsition of
the parties and the circumstances under which tﬁe tfansaction came
about. On those facts he contended that thé”transaétionSfWere in

fraudem 1eg1s, and to ascertain whnbher they were or not the Court

should adopt a. construct1on of the ftatute in order to aVO1d the~

possibility of evasions which might perpetuate the mischief.

EXpanding on that argument, he contended that it was a'fuhdaméntal
doctrine that the law WOu1d regard the substance rather than the

form of things, and that the prov1s1ons of a statute might not bek

circumvented by contraventions of fits provisions in an indirect

manner; for these propssitions,counsel re1ied’qn Dadoo Limited and

Others v KrUQersdorp,Municipa1 Counci}f1920 AD 530.

In’thé course of the majority Jjudgment Watermeyer JA held that in

regard to taxing statutes, two problems of interpretation would

arise. Firstly, the law has to be construed to‘ascertain what kind

of transaction is to be taxed, and secondly the transaction has to

be lnterpreted to ascertain whether it is a transaction of the kind

which is to be taxed. He approved the dictum of Innes JA (as he then

was) in Zandberg v Van Zyl where he had held:
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Now, as a general rule, the parties to a contract
express themselves 1in Tanguage calculated without
su?terfuge or concealment to embody the agreement at
which they have arrived. They intend the contract %o
be exactly what it purports, and the shape which it
assumes 1s what they meant it should have. Not
infrequently, however (either to sacure some advantage
which otherw1se the Taw would not give, or to escape
some disability which otherwise the law would impose),
the parties to & transaction endeavour to conceal its
real chqracter. They call it by a name, or give it a
shape, intended not to express but to disguise its
true nature. And when a Court is asked to decide any
r1ghts under such an agreement, it can only do so by
giving effect to what the transaction really is, not
what in form it purports to be. The maxim then applies
plus valet quod agitur quam quod simulate concipitur.
But the words of the rule indicates its limitations.
The Court must be satisfied that there 1is a real
“intention, definitely ascertainable, which differs
from the simulated intention. For 17 the parties in
fact mean that a contrucc shall have effect in
accordance with its tenor, the circumstances that the
‘same object might have been attaired in another way
will not necessarily make the arrangement other than
it purports to be.

The enquiry, therefore, is in each case one of fe¢ L
for the right solution of which no general rule can be

1aid down".

Watermeyer JA went on to consider the nature of a ‘"disguised
transaction". In his view a transaction was not necessarily a
disquised one because it is devised for the purpose of evading the
prohibition in a statute or avoiding liability for the tax imposed
by it. A transaction devised for that purpose, if the parties
honestly intended it to have effect according to its tenor, should
way, and then the only question would be

be interpreted in that

whether, so interpreted, it falls inside or outside the prohibition

or tax.
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On the other hand, a disguised transaction is in essence a dishonest
transaction, because the parties do not intend it to have, as
between themselves, the legal effect which its terms would convey to
a third party. The purpose of the disquise is to deceive by
concealing the real agreement or transaction between the parties.
Dealing with the question whether there had been a transfer of
ownership by the f{mporter to the manufacturer, the Court was
satisfied that the importer had had the intention necessary to
transfer ownership when the goods were delivered to the

manufacturer. This inference was strengthened by the fact that the

~manufacturer executed a form acknowledging that the goods were its

| property, so the evidence did not establish a "mental reservation®

on the part of the importer or the manufacturer.

In Secretary for Inland Revenue v Hartzenberg 1966 (1) SA 405 (AD)

the Respondent purchased immovable property win‘1961,m the purchase

price being payable ‘in instalments. The purchaser was entitled to

possession of the property with effect from the date of sale.
Transfer duty was not paid, as it should have been within six months
of the date of sale. After three years the purchaser had paid only
the initial instalment in respect of the purchase price.

In the meantime the Transfer Duty Act, No. 40 of 1949, was amended,

to provide for a lower rate of transfer duty in respect of the

acquisition of immovable property after 16 March 1964,
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50 a5 to enable the purchaser to tal'e advantage of the Tower rate of

transfer duty. The Secretary claimed duty on the highéh‘basis, in

Inland Revenue v Estate Kohler and Others 1953 (2) SA 584 (AD) at

duty.

Duty Act, Botha JA held that:
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Lonsequently, a new agreement was entered into between the purchaser

and the seller, Cance11ingythe first agreement, and reecdnstituting

in agreement of sale in respect of the same property and at the same

price. The amount paid under the first agreement was refunded to the

purchaser, and simultaneously was repaid to the ‘seller as the

deposit on the second agreement. The purchaser continued to be

entitled to possession of the propérty sold with effect from the'

date of the first agreement.

The second agreement was entered into, in terms of that agreement,

terms of the Act as it had been prior to the amendment.

't was contended for ‘the purchaser that he was entitled, in

accordance with the principle of the Duke uf Westminster, approved

in the minority Jjudgement of Centlivres CJ in Commissioner for

592, so to order his affairs that the transfer duty payable by him
under the Act would be less than it otherwise would have been, so
that he was entitled to cancel the first agreement and to enter into

the new agreement fin order to take advantage of the lower rates of

Having regard to the wording of section 5 (2) (a) of the Transfer
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“Thus the formal cancellation of a deed of sale,
accompanied by the simultaneous substitution for that
deed of a new deed of sale between the same parties,
1n respect of the same property, where the object of
the parties is a variation of the terms of the
original deed, is in my view not such a cancellation
of the deed as is contemplated by section 5 (2) {a) of
the Act. This 1s so because there was neither in fact
nor in law an effective termination of the original
deed, but a mere substitution therefor of a new deed,
which did not have the effect of extinguishing the jus
in_personam ad rem acquirendam acquired under the
substituted deed™. : DR : L

. In_CbmmiSSioner for Inland Revenue v Estate Kohler 1953 (2) SA 585

(AD),' Konler owned all the nreference shares in Premier Timber

 &6mpany,fLimitedt_ He owned the majority of the ordinary issuad

shakes,ffeach ordinary shure having a value of £83.155. At a

; shareh01ders';meeting the company jincreased the authorised capital

by,éréating 35 000 new shares rankingygarf~gassu;with’the Qniginal

| 5000”shares.~The‘new;shares were allotted to the members pflKohierlsﬂy
‘famigy;,sg that'their'marKEt‘Va1UE’at the time of,al}ottment was £8

each, Thena1Totteés paid.thefcompany for the shares a]lotted to them,ﬁ

In the winding up of Kohler's estate the Commissioner‘ sought to

include, for death duty purposes, an amount representing the

| difference between that which Kohler received in respect of the

ew shares, and the fair market value of ‘th: paid
up shares. The Commissioner contended that the difference was
k f the deceased. If this

contention was upheld, Kohler's estate for death dptx purposes would

be increased by about £300 00Q.
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The essence of the t“ansactwon Was that the deceased caused to be
allocated at a Pmca of £1 each to the members of his f‘amﬂy :hares
in a company whmh he had - controﬂed whwh prwr to the aﬂotment

had had a value of #£83, 155, which value decreased, after the

allotment, to £8 each.

In delivering the masomty Judgment Schremer JA in cons1der1ng

the meamng of the word “dispontmn" in the Act went so far as to

's;tate that .hﬂe could ses no reason for not treating the word as

,toverihg an acts which effect p'rope‘rty. He he1d that 1t wou1d ,

1nc’ude such - transactwns as an aﬂotment of shares by a company,
a]thoum v‘t,'-he company estate is not d1m7mshed ‘by_ dte

(Schremer s JA analyms of the sectmn shouid be compared mth that

of th‘e House of Lords in P'!ummer s case, supra. o) To ho1d \,hat the
. a"ﬂ'otmen‘t of shares, wh‘ich 1'5 not property of the company, fbut a;
: “bund?e of rights" creating per‘sonal rights agams* & v.ompany, wou]df

'constitute a "disposwtion of property by the company, is, w1th~

r‘es'pect incorrect. In the resu]t Schremer dA held that there had
been a "passmg" of propnrty. and that the difference between the
value of the shares pmor to the allotment and afterwards shou]d be

mc]uded in compudng the value of Kohler's estate.

In & mihority d'isge‘n'(‘;‘ing judgment, Centlivres CJ re-affirmed the Jaw

that a person’may order his affairs so as to escape taxation (see

pp 591 to 592). proceeding from that basis he went on to hold:

o
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“When a company donates money or any right it s to
: Lolipany denates 12y or any right it has to
any property and that donatjon takes effect, the
:SubJeCt’ma‘ttgr of the donation becomes the property of
fhe donee; in such a case property passes from the
company to the donee. But when a company issues shares
to an ailottee, no property passes from the company to
~the allottee. The allottee acquires a right against
the company, but the company does not part with any
portion of its property. The result of issuing shares
in the present case to the allottees did not in any
way affect or detract from the proprietary rights of
the company; it did, however, affect the value of the
shares held by those who were shareholders before the
fresh allotment took place. This is, however,

irrelevant, as the _Ee‘rsona, of a company is entirely

distinct from that of 1ts shareholders”.

The difference between the approaches of *Schreiheh‘fda. and
Centlivreslcdfis that thé formeé adopted a 11tera1fappréa¢h while
the ’klfatter;"s" attitude is strict and fOrma'i’i:tfc‘., Th}e decision in
Kohler he‘r’al‘déd :a,new approach to the anaiysis, of faéts’ in tax
‘dyoi‘_dance ;ca‘sé_s}, namely that the co,urtfwm,‘rlook ‘c?osely at ,"'th_e
‘, S‘ub‘é'tia“nc'e"of ther tr‘an'sjéction,s giving k, rise to ak"c'ax Vavoidkén‘c,e?v scheme
- and ‘w“i‘]k“!: not be bound by the form of the tr,a!iksva'cji:i on. This approach

was adopted, for example 1"n~§__ej_t_”_9_1__,d,‘,_§; case, infra.

With respect to Schreiner JA, his finding that the issue or
anotment of a share in a company would constitute a disposition by
the company of its property cannot be supported, yet it has been

accepted and followed in subsequent cases, see fo‘r,exa’mple Estate

Furian v CIR 1962(3) SA 517 (AD).

much the same result attached

In Barnett v COT 1969(2) SA 713 (FC)
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to the income tax saving plan the taxpayer adopted. A company was

formed in which the taxpayer and his attorney held the preference

shares, and his children held the ordinary shares. The company

purchased the taxpayer's portfolio of shares. The company later
declared dividends to the children. The Commissioner sought to deem

the dividends declared to the children as the income of the

~ taxpayer. This contentinn,succéeded.'ln his judgement Tredgold cd

‘her:~

"There are a number of cases ... that establish that .
the Courts, in their approach to issues such as those:

~ now under consideration, will not allow the forms of
the Company law to conceal the ‘causal connection
between the various acts that g0 to make up a
transaction of this nature."”

»These are words wh1ch hardTy g1ve comfort to a tax p1anner about to

embark on a plan to maximise fiscal advantages !

rated & company, Luzen Ho1d1ngs (Pty) Limited, and

subscribed wfth his wife, for shares in the capita1. He then

transferred assets to Luzen, and became a substant1a1 cred1tor for

the purchase price of the assets. Ten days Jater he created five
trusts, to-which he donated two sharns 1n Luzen each and £2000 of
the debt owed to him by Luzen. Consequent1y,‘he diyested himgeqf of

his enture shareholding in Luzen. No interest was charged to Luzen,

so the trusts were not liable to pay finterest either. About six

BTSRRI AP 5 S CO DN ) N O S SRS b il

In Cammﬁssidnér for Inlang Revenue Yy BEro1d 1962 (3) SA 748 (AD) the’
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months later the taxpayer repeated the process in respect of a trust

established for the taxpayer's son.

Subsequently another company, Zenlu Investments (Pty) Limited was
'incofporateda It purchased from the trustees of each‘of the trusts
the shares held by each trust in Luzen, and paid a nom1na1 amount
for the shdres so acquired. The~ aud1ted f1nanc1a1 statements in
respect of Luzen showed that at the time of the sale the 11ab1 ities
Of Luzen exceeded the'market va]ue of:itS-assets. In the result, the
_,1nd1v1dua1 trusts he1d no shares in Luzen, all of which were held by
'Zen1u, and tbe trusts ach1rad ahares in Zen?u, represent1ng the

“1ssued share capxtal of Zenlu.

| D1v1dends were declared by = Luzen to Zenlu, and in turn Zenlu
dec]ared dividends to the trusts. The Commwss1oner sought to include
“in the Reepondent s 9income the d1v1dends declared by Zenlu and‘

‘ rece1ved during the year of assessment by the five trusts.

The Commissioner based his argument on the provisions of segtion

: (3) of the Income Tax Act, No. 31 of 1941, (now section 7(3))fwhich

creates a deeming provision in respect of income which has been

received by or has accrued to a minor child by reason of a donatjon,

settlement or other disposition made by the parent of that child, or

v‘has been usad for the child's maintenance, education or benefit, or

child's behalf. It was common cause that

has been accumulated on the €
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i i the dividend received by each of the five trusts represented income

which had been accumulated for the benefit of each child nominated

as beneficiary. The question was whether it had been accumulated by

reason of a donation by the taxpayer as pavent of the child in each

é . Case.

¥ :3 :'f _; ~ Hoexter JA held, at 753 :

"When the taxpayer sold and transferred a large number
of valuable assets to Luzen, he did so on credit and
“without charging interest on the purchase price. In
effect he Tent a substantial sum of money to Luzen,
and as long as he refrained from compelling Luzen to
repay that sum, there was a continuing donation by him
to Luzen of the interest on that Toan. This donation
benefited the sharehoiders of Luzen, but initially the
‘ taxpayer was the sole shareholder and the donation did
¢ . "~ pot alter his financial position. When, however, he
' donated his shares in Luzen to the five trusts which
he had created, those trusts obtained the benefit of
his continuing donation to Luzen, and it was, of
course, for this very purpose “that he donated the
Luzen shares to the trusts”. ‘

The;Courﬁ went on to consider what was the "source" of’the income
“derived by the children, and concluded that the only source was the
§ f5;£ s 5 dbhations made by the taxpayer, in respect of Luzen,k and ‘the
L | oyhad made a donation in respect of Zenlu. With these,

grandmother wh

considerations in mind, the Court held that although in form the

dividend was derived from Zenlu, in fact it derived from the

taxpayer's donation. It held that the Court -
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“should not allow the fo £ the company law
PN TR O Fforms - of the company law to

conceal the effective cause or connection between the

‘Laxpayer's donation and the income accumulated for the

benefit of the children”.

It is submitted, with respect, that the way in which the court

i‘gnore‘d: ’the legal nature of the relationship ,betweén, the taxpayer

and Luzen, and subsequently between Zenlu, the trusts and Luzen,

~shows that the "substance” doctrine has become all important, the
’,‘form" being virteally i ,‘t‘rﬁelsa-v.:am. ,S,?imi??ﬁ%atr]y,"'thef j(’;‘c,)m{rﬂ:‘'fs yrej»ectifbn
~of the separate legal personal ities of the intermediate campa‘niés is

~ inexplicable in Tegal terms.

In SIR v GEUSfyn;,,Fprsyth;~andV‘Joubert'>197l (3) SA 567 (AD) a

;p,'a‘rtnerfship‘ was ceh«\?erted into an unlimited liability company, in
| whmh the Former‘ ba,rﬁtners became the shareholders and directors. The
 directors ware;.creditezd with goodwill on which interest was payable,

_but in respect of which they did not take security for payment. The

directors received payment of a salary and directors' fees, which
together with interest on their Toan accounts was Tess than they

would have earned as partnérs. They did not have service contracts

with the company. The Commi ssioner c:on:t’ende:'d that the ‘cumulati ve
effect of this showed that the transaction had not been carried out

in a normal manner, and created rights and obligatdons which would

between persons dealing at aem's Tength. The
nce Vfo_und that the transfer of the p:a;rtnersh'ip‘

ompany had been carried out in a nermal manner, that

PRI i TGN S v‘—, “.r"e'r‘ P e W B gt IRl )
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o rights or obligations had been created which would not normally
be created between persons dealing at arm's length, and that the
avoidance of tax was not the sole purpose or one of the main
purposes of the taxpayers. On appeal these findings were upheld. In

the course of the judgment the Court held:

"Section 103(1) is couched in very comprehensive terms
but in forming his opinfon .... the Commissicner is
required to have regard to the circumstances under
which the transaction, operation or scheme was entered
into or carried out. The criterion of 'persons dealing
at arm's Tength' mentioned in section 103(1{ii) is,
however, not easy of application in a case sucn as the
present. For the section enjoins the application of
that criterion in relation to a transaction, operation
or scheme 'of the nature of the transaction, operation
or scheme 1in question'. Yet the Court is in the
present case ex hypothesi concerned with partners who
have, 1in the circumstances outlined above made over
their practice, not to an independent third party with
whom they would ordinarily deal 'at arm's length' but
to an unlimited liability company of which they are
the sole directors and whereof they have the full and
complete control. However, inasmuch as it 1is not
essential for the decision of this case to pronounce.
upon this particular aspect of the matter {(which was
not exhaustively argued before us) I prefer to express
no conclusion upon the point ...

The:Court held that the evidence for the taxpayers established that

the reduction or postponement of 1iability for income tax was nqt

the sole or one of the maih purposes of the scheme. On the contrary,

a number of other features were found to show that thereywete~sound

commercial reasons behind the decision to incorporate, of which

income tax saving was not one.

e W A e A
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Meyerowitz comments, at bara 1617, that when the transact1ona in
Geustz are looked at from the objective angle of an arm's‘1ength'

transact1qn, if the partners had been dealing with an 1ndependent

company, they would have taken security from the directors and
shareholders for payment of the amount owed to them, and that the

company would have entered into service agreements with each of

them. Where the partners were themselves the directors and
shareholders of the CGmﬁany,rrthose  steps would have been"a mere
formality without substance, because whatever was done, they could
'havé,a1tered~thef51tuation at any time by virtue of the control

~which:they,exercised over the affairs of the company.

The case is of fimportance, because it should be compared with the

later case of lLouw, infra, where a different result was reached.

: fh COT v ,Fereré  1976 (2) SA 653 (RAD), the Court noted that a
~CQmpanyfwhiCh'had been formed which was fnnocent of an income tax
‘avoidance purpose, both in its origin and in 1its end, could
nevektheless be operated in a way that would open the way for an
attack by the Revenue. In the course of his Jjudgment MacDonald JP
let it be known that he regarded tax avoidance schemes as evil and
unproductive, open only to the rich, and casting the burden of tax
on the Tess astute. Throughout the judgment the Tearned judge makes
it clear that‘it is his dislike of tax avoidance as "an evil", which

drives him to find that the creation of the company was to avoid
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~super-tax. This finding was contrary to the evidence Ted by the

taxpayer, which was not shown to be improbable or false. The "case
demonstrates the way in which the Judiciary are influenced by their

personal prejudices in dealing with many of the tax cases which come

pefore them.

In Estate Dempers v_Secretary for Inland Revenue 1977 (3) SA 410

(AD) the taxpayer created nine trusts in favour of his two children

and each of his seven grandchildren. #e donated R100 000 to each

trust. The money donated to each trust was Tent by the trustees to a

E company, General Imports (Pty) Ltd, which carried on business in

partnership with the taxpayer. The company paid interest to the

trusts. The interest was put through the books of the partnership.

The question on appeal was whether the interest accumulated in the
trusts, which had not been paid out to the beneficiaries; felj

within the ambit of section 9 (5) of Ordinance No. 10 of 1961, which

s jdentical to section 7(5} of the Income Tax Act, 1962.

In considering the provisions of section 9(5) the Court held that:

y i \ 1 \ Y 1
“eos ally speaking, a taxpayer is perfectly
entit?ggnggg ggduce the ’amount of h(s incqmgr and
thereby the income tax payable, by giving away income

producing assets owned by him."(at 4218)
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The Court had to consider whether the trust deed contained a

stipulation to the effect that the beneficiaries would not receive

~the income until the happening of an ‘event, either fixad or

~contingent, in order to make section 9 (5) app]icab1e. It found it

~was not necessary to decide whether the exercise of a d1scret10nany

power by a trustee was "an event“ of that nature, but 1in reaching
its conclusion the Court appeared to hold that the exercise of a
discrétionahy ‘power would constitute "an 9vent" ~As @ resuilt -the
Court held that when the matter was viewed in 1ts totality the

1ncome of the trust would have accrued to and been received by the

 donee, but for the stipulation in the deed of trust to the contrany.

Accordingly, section 9(5) was applicable to the trust income, which

would be deemed to be that of the donor. Corbett JA held that any

other conclusion would Tead to a curious result that, while section

905 would apply to a trust in terms of which trust income was

;‘WTthhe]d absolutely from the beneficiaries, it would not apply to a

truét in which the trustees enjoyed discretionary powers to withhold
and accumulate the income or to pay it to the beneficiaries. He

concluded that it was uniikely the Tegislature would have intended -

to exclude such a transaction from the operation of section 9(5).

With respect, this is a perfect example of judicial legislation. It
must be obvious that Parliament would 1ike to see no tax avoidance

~ that hypothesis any case which came before a court

at all, and
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