88,

Before g colrt considers these matters it has to examine
closely both the general rule (including its area of appTi-
cation) and the exceptions to the general rule.

A court seised of a matter in which it is contended that
supervening impossibility of performance operates would have
to decide that

a valid subsisting contract existed between the partia.
immediately prior to the alleged supervening event;

this contract created an obligation on one or more of
the parties to it;

this obligation was wholly or (in my view) at least | '7‘ L
substantially impossible of being performed !

e

because of the existence of a supervening event,

which, in terms of the law, is recognised as one that
excuses performance in such circumstances,

-

A "uﬁn =

and there are no circumstances to exclude its operation
in the case under consideration, such as

ya AT g

(i) the application of a particular rule of law
applicable to the contract in question (for
example, the rules relating to the passing of
risk in goods sold);
the terms of the contract itself (for example,
the voluntary assumption of risk by one of the
parties):

(1i1) fault, such as negligence or mora, on the part
of one of the parties,37

o rartanv = G

= w

before it could make a finding in fayour of that contentio .

In addition, other factors arise for consideration, such as

S R o o i s

’ +
R et 31

3

37. As will ?e seen (see below at pp 96f), both (6) (i1)

;
and (111) can be subsumed under (4).




89.

the question of onus of proof, and in certain instances problems - -

of partial or temporary impossibility may be emcountered.

At this stage it will be appropriate to examine the nature
and.extent of the basic rule more closely and to consider its
application in differing circumstances,

B. Definitions

The rule which provides that an obligation which is or has
become impossible of performance is not binding on the promisor
requires that some state of affairs must exist or have come
into existence which makes an obligation under the contract
wholly (or at least substantially) impossible of performance.
In the case of supervening impossibility of performance this
reans that something must have occurred after the contract
was entered into to make performance wholly or substantially
impossible. It is not enough, however, for it to be simply
impossible of performance by the promisor. The test is not
subjective. There is an objective requirement. The super-
vening event must be beyond the control of the parties,
something generally referred to in our law as vis magjor or
casus fortuitus.

Vis major includes 'acts of God' in the Greek or non-

Christian sense of the expression.39 In this narrower sense

of act of God or vis divina, vis major really refers to an
overwhelming nccurrence of nature of a kind that could not
reasonably have been anticipated and therefore guarded against,

Referred to as vis major ae vis divinw by Voet in 19.2.
245 sometimes also referred to as dammuwm fatale

(inevitable loss or loss arising from inevitable accident),
for ingtance in the Scottish Jaw (see Earl Jowitt The
Dictionary of English Law $ vV dammun fatale, see also
Davig v Lockstone 1921 AD 153.)

See Wessels Law of Contract § 26567-7; D 19.2.25.6;
45.1.140.2,
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the occurrence, however, need not be uniqué or a first
occurrence of its kind, so Tong as it is out of the ordinary
and could not reasonably have been foreseen. In the words of
C]aassen:40

"The mere fact that a phenomenon has happened once,
when it does not carry with it or import any
probability of a recurrence (when in other words

it does not imply any Taw’! from which its
recurrence can be inferred), does not prevent the
phenomenon from being an act of God."

It must, however, be "something overwhelming and not merely
an ordinary accidental circumstance, and it must not arise
from the act of man".42

Casws fortuitus is very similar to act of God, and is also

not as wide in its scope as is vis major, although it is in
one sense wider since it embraces acts of man over whom the
parties have no control as I shall indicate presently. In

New Heriot GMG Ltd v Union Govt43 Innes CJ stated that

Dictionary of Legal Words and Phrasas sv "Act of God",
quoting trom Butterworths Words and Phrases 2nd ed,

Here the author was clearly referring to a natural or
scientific law.

Wessels op oit states (at § 2662) that "act of

God" is not used in our Taw in the English sense of the

term, but that would appear to be wrong ésee Solomon JA in New

Pariot Gold Mining Co Ltd v Union Govt 1916 AD 415

discussing vis major; counsel's argument in Havemen v

Ska?%ra (supra) at 368; and Jowitt op eit s v "Act of

God"). See also Jameson's Minovs v Central South African

Railuays 1908 TS 575 at 596, adopting the test Taid dewn by the

Privy Council in Great Wastern Railway Co of Canade v Brat. 1863) 1

MOO NS 101, (PC) as being consistent with South African law.

supra at 433, See also Baylay v Harwood 1953 (3)
498 (A) at 509,
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tasus faw%udﬁusﬁ¢4 which.is a species.of vig
major, is a term well understood and needing no
formal definition., It includes all direct acts

of nature, the violence of which could not
reasonably have been foreseen or guarded against.
The doctrine that the operation of such visitations
excludes civil Tiability overlies the fields both
~of coutract and tort",

There is no doubt that together vie major and casus fowrtuitus
between them ambrace natural calamities as well as the acts
which man 1s poweriess to contro].45 They include eafﬁhguakeé46
fire,47 Tightning, shipwreck, storms and fioodﬁng48 which

are contrary to established weather patterns,4

g pesti?ence,so

On the meaning of ecasus fortuttus, see Averanius
Interpratatio Juris Civilis 2,763 Baldus Quuestiones
Selectas 12.43 Vinnius Quasstiones Selactas 2.1.13%
Jurisprudentia Comtracta 2.66; Wessels Law of Contract
§ 2658; Halsbury Laws of England Vol 7 p 428,

Vinnius Jurtsprudentia Contracta 2.66.

p 19.2.25,2; Voat 19.2.23; Abraham a Wesel De Remisstone
Mevcadis 1.1,

D 2,15.3; 13.6.5.4; 19.2.19.6; Grotius Inleiding 3.19.12; Van
Leeuwen Het Roomseh  Hollandsche Recht 4.40.7; The Sulisbury
Building and Investment Soctety v The British South African
Compeny (1904) 21 SC 2383 Holtshausen v Minngar (1905)

9 HCC 505 Daly v Chisholm & Co Ltd 1916 CPD 562.

p19.2.16.2; V. t 19.2.24; Hansen, Schrader & Co v
Kopelowtts 1903 TS 7075 Johannesburg Consolidated Invest-
mant Company v Mendelseohn & Bruse Ltd 1903 TH 286;
Katser v Bhanker & Co (1904) 21 SC 320.

D 19.2.15.2; Voat 19.2.24; Van Leeuwen Censura Forsnsis 1.4.

22,17y Hét Roomseh  Hollandschs Recht 4.40.7; Van dar Linden
Koopmans Handbogk 1.15.12y Huber 3.8.28; Pothier § 152; Sande

De Regults Juris 233 opera ommia 38; Commsroial & Agrieultwral Bank
De. Frgs, Spence & o (1870) NLR (01d Series) 10; Hunsssm, Sehradsr &
Co v Kopalowite (supra); Tillbrook v Port Eliscbeth Tamn Counoil
51910) 3 BAC 393 Wew Heriot Gold Mining Co Ltd v Uniom Government
Minigter of South Africen Railways and Harbours) 1916 AD 416;
Moffat v Rawstone 1927 TPD 435,

See n 42 above and Voet 19.2.23; Jamsson's Minors v Cantral
South African Railway 1908 TS 575 at 696.
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the  rapacity of birds, such as dackdaws and star?ings,5]

and of 1ocusts,52 mice® and wOrms;5 lant diseases, such
as b1ight,55 an exceptional heat wave, J droughﬁ57 and very
heavy snowfalls against the usual experience of such
occurrenc.es,5 death® or severe 111ness60 of, or injury to,
man or animal,” ' and insanity,62 as well as the acts of man,

51. Voet 19.2.23, 245 Schorer n 394; Stockham & De Jong v
Kdglansky € Co (1901) 18 SC 156 (obiter); Joe v Mahomet
(1901) 17 CTR 815 (obiter)

52, D 19.2.15.2; Voet 19.2.24; Bansen, Schroder & o v Kopelowita
(supra); Johannasbury Consolidated Investment Co v
Mendelssohn & Bruce Lid (supra) .

53. Voet 19.2.24; Pothier § 163 and the cases cited inn 52,
Huber 3.8.78.

D 19.2.15.2; Voet 19.,2,24; Hansen, Schrader & Co v
Rbpalowiud,(supra); Johannesbung Consolidated Invest—
ment. Company v Mendelssohn & Bruce Ltd, (supra).

Huber 3.8,28.
Voet 19,2.24; dansen, Sohyader & o y Xopelowits (supra),

Yoet 17.1.15, 165 17.2.23; 19.2.23. Grotius 3.12.11;
Heartley v Poupart (1829) 1 Menz 400,

D 13.6,5,4; 27,1.70.8; pPothier Louage §§ 168, 456,
Porgons v MacDomald 1908 T § 8095 Fatirelough v Buok land,
1913 SR 186, Boyd v Stuttaford & co 1970 AD 101.

D 27,1.10.8; 50.17.23; Sander a Co v Douglas (1900) 2]
LR 2465 Myews v Sigradsks 1910 TPD 869 a% 872; Fair-
clough v Buwx land (supra); Pelunsky v Pestoli 1920 WLD 32,

Stayn v Steyn 1932 WLD p3q4.

Or cursus latrorum: p 19.2,13,7; 19.2.15,2; 49.2.13.7 and
Leges 33 and 34, Grotius 3.19.12; Voet 2,23; 19.2.23, 24
Van Leeuwen Censura Forensis 1.4.22.17; p-gr 4.40.7;

Huber 3.8.28; Pothiep § 153, Rubridgs v Hadlsy (1848) 2
Menzies 1743 tmived Minas of Bultfontein v Da Beers Con-
solidated Minas (1900) 17 5C 419 at 4225 Bahman v Suliman
(1900) 21 NLR 132 at 135; Bmackeon v Eygng (1900) 9 Hea
b4: North Westerm Hotel Ltd v Rolfes, Nebel & Co 1902 TS
324 at 331; Wesbe Registrar of Mining Rights 1902 7§

65 at 805 Davy v Walkey 4 Sens 1902 TS 114 at 1275 Morpis

(continued)




93.

such as war,%3 unawoidable #ert,5 riot,%8, strikes 88
incendiarisn®’ and other acts of third parties over whom one
has no control, for example of an insurance company68 or a
ship@er,Gg acts of State (that is, by way of 1egis1ation70

or tawfully exemtised71 executive action - expropriation,

(continued) v Mappin & Webb Ltd 1902 TS 244;Fiemming v
Johnson & Richardson 1903 TS 319; Goldberg v Nante 1903
TH 150 at 155; Hansan, Schrader & Co v Kopelowits
(supra); Jeharmesburg Comsolidated Investment Company

v Mandelssohn 4 Bruce Ltd (supra); Sheffield & Bheffield
v Hard 1903 T H 469; Van der Merwe v Colonial Goverrment
(1904) 21 SC 520 at 522; Pavtridge v Adums 1904 TS 472;
Pgtersen v Tobieansky & Tobiansky 1904 TH 73 Moosa v
Schiele 1905 TS 616; Hughes v Lavy 1907 TS 276 Algoa Mi1l-
ing Co Ltd v Arkell & Douglas 1918 AD 145; Hoffend v
Elgetx 1949 (3) SA 91 (A).

b 13.6,5.4, 185 17.2.52.3; 18.6.14.1; 19.1.31 pry
Averanius op ett 2.26,14.

Voet 19.2.23; Benoni Producs Co v Minister of Railways
d Barbowre 1914 WLD 3]

Joharmesbury Mun'otpality v 0'Su?ltvan 1923 AD 207,
D 80.17.23 ©n fin; and see n 64 above.

Grobbslaar § 0 v Bosch 19‘64(38 SA 687 (E) at 691; -
Bischofberger v Vam Byk 1981 (2) SA 607 (W) at 610-12,

Algou Milling Co Ltd v Arkell & Douglas 1918 AD 145
Bischofbergsr v Van Eyk 1981 (2) SA 607 (W) at 610-12.

Goldbery v lante 1903 TH 150 at 155; Zwedgenhalt v Rolfes,
Nebal 4 Co 1903 TH 242, Witwatarsrand Township Esbats 4 Pinance
Gorporatton Ltd v Rand Water Board 1907 TS 231 at 240-1;
Bayley v Harwood 1954 éb‘{% SA" 498 (A) at 505; Bekker v
Duvenhage 1977 (3)SA 884 (E),

Landmark v Van der Walt (1884) 3 SC 3003 Stockham &

Da Jong v Raplansky & Co (supra); Jos v Mahomst (supre) ;
North Western Hote. Léd v Rolfes Nebal § ™ 1902 TS 324
at 331; Peters Flammm & Co v Kokstad Muni.pality 1919
AD 427 at 435; Sohiengemarn v Meyer, Bridgens & Co Led
}g%g %5'3)494; Berstta v Fhodesia Ratlways 1947 {2) SA

William Maine & Son (Pvs) Litd v Bhodssiq Hed lways 1976
(4) SA 914 (SR).
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internment, declaration of war, awﬁ‘th@\Tﬁ%égi ineluding- ©
the acts of foreign states and foreign Waws.7' S

Even the reasonable apprehensiwm74 of serious harm hae been
said to be enough, notwithstanding the fact that it‘sgbse-
quently transpired that there was in fact neo @ang@rt7

C. Where the Basic Rule Does Not Apply

The cases referred to abowe, however, are only illustrations
of the general principle that vis major or casus fortuitus
Will excuse performance of an obligation76 and de not by any

For example, certain measures taken under the Group

Areas Act (¥aidoo v Rammarein 1962 (3) SA 903 (D);

Boorgu v Pillay 1962 (3) SA 906 (N); Ornslas v Andvews

Café - 1980 (1) SA 378 (W) at 394f); impossibility

to obtain registration of a boat (Wyloek v Milford

Investments (Piy) L+d 1962 (4) SA 298 (C)> a case of

inttial impossibility) or the subdivision of a piece of land

Bekkar NO v Duvemhage 1977 (3) SA 884 (E)). 1508
{1908 ) §

Despite the decision in Wessels & Co v Abrakam, Crosbis v Abvohesn /

10 HC@ 225, which followed English legal authority. The

statements in the Reman texts are general; see D 45.1.37;

48,1.83.5 in fin; 45.1.91.1; 50.17.23, ngQQ Wessels The Law of Con-~ B
tract in South Africa § 2675-8, especially at § 2678, where j
he states: "A prohibition from the point of view of our

law, but it is a prohibition vi mafors and che performance

?f ?he aa?tract must be deemed to have become impossible

in fact.,'

D 4.,2,9; 19,2,271; 50.17.184; Voet 19.2.23; Emochson v A
Evans (1900) 9 HCG 54 at 56-7Rex v Zillah 1911 CPD 643 at 647,

D 19.2.,23; Standsr 4 Co v Dougias (1900) 21 MLR 246 at
251-54 Hansen,Schradsr & Co v Kopslowits 1983 TS 707 at
718-194 Stesnkamp v Nedsrlandsch Zuid Afrikamnsche
Hypothesk Bank 1916 TRD 396.{In Reman law the notion of

vig major was applied to the escape of & slave not normally
confined - D 13.6.5.13 and Voet 18.61 & v “risk".)

Kopelowits v Hansen, Schradsr & Co 1903 TH 134 at 143;
Honssn, Schradsr & Co v Kopelowits (supre) at 7185 Baylsy
v Harwood 1954 (3%‘SA 498 (A) at 5053 Phillipson v Bahacher
1956 (1) SA 83 (SR) at 93 (explaining Bayley v Hexwoed).
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means constitute an exhaustive 1ist. Moreover, it should be
noted that an examination of the texts and cases referred to
clearly establishes that neither vis major nor casus fortuitus
can exist where the consequences of the event

(a)

were within the contemplaticn of the parties at the time
of contracting; for example, where the promisor had
either expressly or impliedly guaranteed that performance
was possible or had agreed to be 1iable in any eVent;7

or even where they should have been foreseen by the
exarcise of reasonable foresight,and could have been
avoided if reasonable care or diligence (which includas
the taking of ordinary precautions) had been exercised;78

were brought about by the fault of one or both of the

78.

He takes upon himself the perioulum solutiomis, that is,

the risk of casus opinavus et inopinatus (D 18,1,70;

18.6.1 pr 2; 18,16.1; 19.2.,13.5; 50.17.185; ¢ 4.23.1;
4.24,5; Voet 18.6.2; 18.6.2; 19.2.23; Vinnius Quuaestiones
Belectag 2.13 Tovbat v Attwell's Ewors 1879 Buch 200} Raphasl v
Clutterbuck (1900) 10 CTR 320; codfrey & Avonstein v
Bambsrg & Co 1903 TH 372; Morris v Mappin & Webb Ltd

1903 TS 2845 E-rsmom v Shapiro & Co 1926 TPD 367 at

373; Hoffend v Elgeti 1949 (3) SA 91 (A) at 102;

Weinbsrg v Weinbery Bros (Pty) Ltd 19871 (3) SA 266 (C)

at 276=7; Osritkon 8 A ( P‘t;g)‘ Ltd v Johanngsburg City Council
1970 g") SA 579 (A) at 585; Bischofbarger v Van Byk

1981 (2) SA 607 (W) at 610-12)jand can be implied by the
substantive law 1n the absence of agreement to the

contrary (Pothier Contrat de Lounge paras 112~ 13, 116;
Morpis v Mappin & Wabb Led 1903 TS 244 at 250} Bawn v

Rods 1905 TS 66 at 67; and argument of counsel in

Bayley v Harwood 1954 (3) SA 498 (A) at 499D-@G).

D 13.6.5.4, 18; 17.2.52.3; 18.1.35.4; 18.6.,14.1; 19.1.31 pr;
19.2.28.6; 45.1.51; 45,1.83.5 4n init; 45,1.91.5, 33 50.17.23;
Averanius Interpretatio Jurts Cristis 2,26.14; Baldus Quasstiones
Seleatas 12.4; Vinnius op oit £.1.1: Jurisprudentia Contractn 2.66;
J Brunnemann Commentar'us in quinquagenta Libros Fandeotarum
18.1.78.3; Abraham & Wesel Tractatus De Remissions Mercsdss 1.];
Zwaigen.aft v Rolfes, Nebel & Co 1903 TH 2423 Mowntstephens &
Colling v Ohlssm's Caps Breweries 1907 TH 56 at 59 (as ex-
plained 1n Bayley v Harweod 1953 (3) SA 239 (T) at 243);Jameson's
Minors v Central South African Raiiways 1908 TS 575 at 596
Banont Produce Co v Minister of Ratlways and Harvbours 1914 WLD
313 Naw Heriot Gold Mining Co Ltd v Unton Govermment (Minister of
South Afviean Batluvays and Harbours) 1916 AD 415 at 433; (cont.)
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-parties, which fncludeg v ¢

(i) a deliberate or negligent act; or’

(i1) undue delay in tendering the performance in
question.go

It will readily be seen that there is some overlapping of

area between (a) and (b) and between (b) and (c). It can

be argued that if the occurrence could have been foreseen by
the exercise of reasonable foresight, in fact it must have

been foreseen, and that in entering into the contract in

such circumstances the promisor must be held to have implicitly
guaranteed perfarmance or have taken upon himself the perdeulum
solutionts. Furthermore, it could also be argued that if

the occurrence ought to have been foreseen, and the necessary
precautions were not taken (for example, there was insufficient
guarding of the subject-matter of the contract against theft),
then the subsequent Joss of the subject-matter was directly
attributable to the aegligence of the promisor.

Whether (a) or (b) applies is a matter of construction of

78. (continued)
Spolandsr v Ward 1940 CPD 24 at 30-2; Bayley v Havweod
1954 (3) sp 498 (A) at 503, 505-7 and 609-10; #ilson
v Smith 1956 (1) SA 393 (W) at 396; Talu Banehing (Pty)
Ltd v Ciecle "A" Ranching Co (Pty) Led 1975 (3)  SA
612 (W) av 613, In Peters, Flaman & Co v Kokstbad
Muntotpality 1919 AD 427 at 430 counsel submitted that
the test was whether the party could have prevented a
breach of contract, queting the English cases of
Brawstey unxitahw21é1698) 1 Salk 198, 91 ER 177, 1 Ld
Raym 317, 91 ER 1108, and Baily v De Crespigny (1869)
LR 4 QB 180 . This relates to the second half of the
proposition, 7 e whether reasonable care and diligence
could have prevented the occurrence or {ts prevention
of performance.

See n 78 and below at pp 102f.
See below at pp 105f,
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the- partdcular contragt in the Tight of adl el
prevailing at the time it was entered.into.” . However 1t.1
of 1ittle practical conseguene whether (a) or (b) applies,
since in either case no vis major or casus fortuitus Can be
shown to exist. It is similarly irrelevant whethey the
situation envisaged in paragraph (b) or (c) applies.

The test of negligence laid down in Jumeson's Minors v Central
South Afriem Ratlway indicates the link between foreseeability
and negligence. It was applied to the question of wis major in
New Hariot Gold Mining Co Ltd v Unton Covermment ( Mnister of
South African Railwaye and Harbaurs)84 (admittedly a case on "
delict) as being “"consistent with the principles of our oWn Taw".

81. D 17.2.58 pr; 18.1.34-2; ¢ 4.4.245; Searle & Son v
Arkell & Douglas (1899) 16 SC 622 at 526.

82. Spnlandsr v Ward, 1940 CPD 24 at 29-32. But see
Dayley v Harwood 1954 (3) SA 498 (A) and the discussien
of this case below at pp 118f,

83, 1908 TS 575 at 596-7, following the Privy Council decision
in Great Western Ratlwoy Co of Canada v Braid (1863) 1
Moo NS 107, 15 ER 640 (PC).

1916 AD 415 at 461, See also Crock v Evasmus 1927 EDL
142 at 146.

The onus of establishing a defence of vwis major
Ties on the party raising the defence(New Heviot Gold
Mining Co Ltd v Union Covernment (Mimster of Rellways
and Harbowrs) 1916 AD 415 at 438, 462, 467; also
Moffat v Bowstorns 1927 TPD 435 a% 437), including the
fact that the impossibility .upervened without fault an
the part of the debtor; certainly where the circumstances
are such that the impossibility could have been brought
about by the debtor's fault (Pothier Obligs § 620}
Frenkel v Ohlasgon's Cape Brewsries Lid 1909 TS 967 at
964, 966-6; Hoffend v Elgeti 1949 ét; SA 91 (A) at 104;
Grobbslaar N0 v Bossh, 1964 (3) SA 687 (E) at 69). If
the party fails in that defence, the onus of establishing
the amount of damages to be awarded for the breach of
contract would rest on the party alleging that he has
sufferad damage as a result of the other party's
negligence (the New Heriot case at 4425 see also
Mposslo v Banks (1902) 19 SC 370), except in the case of
revocation of a 1icence, for the actions of the Ticensing
board are not unrelated to the conduct of the 1icensee,
(continued)

. v L e
o e SN s om0 e
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The general principles stated above, however need a 1fttle .
further elaboration in the light of the old authorities and
the case law on the subject,

(a) Assumption of perieulum solutionis

The assumption ofi?%riaulum solutionts may be inferred frgg
the circumstances in which the contract was entered into.™
In such a case, it has been shown that foresight of the
possibility of the vis magjor or casus fortuitus is
important.

It does not follow that vis major and casus fortuitus are
excluded merely because the contract is of a speculative
nature, for almost all commercial contracts are to some

( continued ) so that the onus rests on the licensee
to show that it was not revoked as a result of his

fault (Frenkel v Ohlsscn's Cape Breweries Ltd 1909 TS
957 at 955-6), If it is alleged that precautions could
and should have been taken against the operation of the
vis major upon performance, the onus of establishing
that rests on the person so alleging (Moffat v Rawstorne
op ett at 38). All this is in accordance with the normal
rule that generally he who avers must prove (Pillay v
Krighna 1946 AD 946 at 951-2). See also below at pp 190f,

D 18.1.34.2; Huber Hedendanagss Rechtsgeleerdheyt 3.42.7;
Hoffend v Elgett 1949 (3) SA 9 &Ag at 102-5; see also
Gengen v Pather 1977 (1) SA 826 (D) at 829,

Huber op oit 3.42.7; Bischofberger v Ven Eyk 1981 (2)

SA 607 (W) at 610-12, aspecially at 611 B-F. At page 324 of

the third edition (1980) of his The Prineciples of ths

Law of Contraet A J Karr states that the basic

rule does not apply if the debtor expressly takes the

risk in question upon himself, and he continues: "This

happens for example where an insurunce contract covers

accidental destruction of the thing insured."™ This i35 not

clear, however: if the only contract is the contract of

insurance, the issue of supervening impossibility of

performance does not arise, on the facts stated alone.

If it is suggested that where a party to a contract
(continued)
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extent speculative. 8 It séems clear that the ordinary

risks incidental to the type of contract in question must

e taken to have been within the contemplation of the parties
when *+he contract was entered into, and therefore fell

out .« the scope of vis major and casus fbrtuitus.gg

The test is not “could reasonably have been foreseen", for
“if the parties had sat down to think out what changes might
be introduced which would affect . ., . the contract , they
could no doubt think of the supervening occurrence", and that
is not enaugh,90 The test is "should have been foresean“gl
or "ought to have foreseen“92 or "must be taken to have
fomzseem"'93 in the circumstances prevailing at the time the

87, (continued) insures himself against the accidental
destruction of the subject-matter of that contract,
he thereby takes the risk in question upon himself,
it is submitted that this does not necessarily follow
at all; take, for instancz, a jockey insuring himself
agai st the death of his mount.

Luverne Asbestos Co Litd v Backer 1928 WLD 311 at 337.

Idem; Ward v Franeis (1896)8 HCG 82 at 85-6; Wessels

& Co v Abraham, Crosote v Abraham (1908) 10 HCG 225

at 244 (which Wessels (Law of Contwvaet in South Afrieca)
says (at § 2654) is not likely to be followed today )
on the facts) Hersman v Shapiro & Co 1926 TPD 367 at 373 f;
Hoffend v Eilgeti 1949 (3) SA 91 (A) at 1054 Welson »
Smith 1956 (1) SA 393 (W) at 396.

Parapnrase of Schreiner JA's remarks in Bayley v
Harwood (supra) at 507A, althougn Hoexter JA, was
prégéggd to apply that phrase (in a stronger sense)
at 5708,

Jdem, per Schreiner JA at 506C.

Idem,,ﬁaw Schreinar JA  at 506G and Greenveryg JA
at BO3H,

Idem, per Schreiner JA at 506G,
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contract was entéved 1nto;

It follows that the id quod inmterest is payable when the
impossibility is foreseen, since the re]weV1ng effert of
vie magjor and casus fortuitus does not obtain.

It is submitted that the statement in Talu Ranching Co

(Pty) Ltd v Civela "A" Ranching Co (Pty) Ltd,® that "[{ln
giving the option, and in receiving it, the parties must

have contemplated the possibility that the giver, in offering
to sell the land at some future date, might be rendered
absolutely incapable of performing because of ah act of State,
more particularly because of the expropriation of the land
under statutory authority", perhaps goes a Tittle too far in
the absence of facts indicating the vulnerability of the
particular land in question to such action.%’ o

One writer, in analysing the decision in Hersman v Shapire

See also n 78 above and in particular Mountstephens &
Collins v Ohlsson's Cape Brewsries (supra) at la : pp 59-60.
"lessees must have known of the warning given by the
Ticensing court®, hence the possibility of the licence

not being reneved was one which was within the contem-
plation of the parties at the time of lease; WNew Herios
General Miwing Co Ltd v Union Government (Union of Seuth
African Redlways and Haxbours) (supra): "something untore-
seen and which human foresight could not be expected to
anticipate"; Wilson v Smith (supra) where the

court held that the possibility was contemplated by the
parties that the event which rendered performance

impossible might occur. See also the submission by

counsel in Peters, Flammn and Co v Kokstad Municipality
(supra) at 430, to the effect that the legislation in

that case (the Trading with the Enemy Act 39 of 1916) was
entirely new and revolutionary, enemies being aI]owed by
implied 1icence to earry on their business in previous wars.

D 19.1.62.1; 45.1.91.3; ¢ 4.49.14; Institutes 3.23.5; Vinnius ad
Institutes  3.24.5.2; Voet 18,1, 21, Richard Ryck L@hﬁ#

von den Schuldvertdltnissen (1883~ ~9) 420 (see Wessels

op eit § 2717.)

Supra per Marais J at 6713G-H

See Moffat v Rawstorne 1927 TPD 435 at 437. See Voet's
reference to the sale of land beyond the Rhine inl8, b1,




& 0@9' whiceh concerned the sate of-a genus; Suggest

contract was a speculative one, and that the judgment goes to
show that where "a scarcity, running to the point of absolute
disappearance of production of the article sold, is contem=-
plated, the contract is not terminated by the fact that
performance becomes impossible”. This viewpoint has been
criticised 100 on the ground that it relies too much on English
Taw and that its true formulation should rest on the

principle genus non perit (genus runquam perit, genera non
persunt) .

The criticism may be somewhat unfair. If the maxim gerus
non (Or mequan) perit means that the sale of generic goods
can never result in supervening impossibility of performance
on account of the unavailability of the ¢cuds, perhaps it
would be fruitless to consider whether impossibility was
within the contemplation of the parties at the time of
contracting on account of the speculative nature of the
contract; but can this be 50?101 If, for example, I had
promised six rare zebra to a zoo and such zebra could be
found only in the discrict where I farmed and then only in
Timited nuwwers, and thereafter a disease were to ravage
the species so that the species of zebra, not only on my
farm, but in the whole world, became extinct, making it
impossible for me to fulfil my promise, it is submitted that
the maxim genus munguam perit would not apnly, and impossi-
bility of performance could be pleaded, unless the court

1926 TPD 367, following fairly closely the wording
of the judgment at 374.

Though perhaps "hintad" might be a more accurate de-
scription, The writer 35 J T R Gibson South dfrican
Maraantile and Company Lew 5 ed (1983) 72,

J C de Wet en J P Yeats Suid-Afrikaanse Rontrakters

en Handelsreg 4de uitg (1978) 130 n 68. Norden v Shaw

51847 ) 2 Mepz 150 and Combrink & Co v The British South
frica Co (1901) 18 SC 45 fall within the same criticism,

101. See also below at pp 116f.




101.
é &9?8 which concerned the sale of a genus, suggests that’
contract was a speculative one, and that the judgment goes to
show that where "a scarcity, running to the point of absolute
disappearance of production of the article sold, is contem-
plated, the contract is not terminated by the fact that
performance becomes impossible”. This viewpoint has been
criticised 100 on the ground that it relies too much on English
Jaw and that its true formulation should rest on the
principle genus non perit (genus nurnquam perit, genera hnon
pereunt).

The criticism may be somewhat unfair. If the maxim genus
non (or nunquan) psrit means that the sale of generic goods
can never result in supervening impossibility of performance
on account of the unavailability of the goods, perhaps it
would be fruitless to consider whether impossibility was
within the contemplation of the parties at the time of
contracting on account of the speculative nature of the
contract; but can this be 507101 If, for example, I had
promised six rare zebra to a zoo and such zebra could be
found only in the district where I farmed and then only in
limited nuwmwecg , and thereafter a disease were to ravage
the species so thatthe species of zebra, not only on my
farm, but in the whole world, became extinct, making it
impossible for me to fulfil my promise, it is submitted that
the maxim genus munqueon perit would not apply, and impos§i-
bility of performance could be pleaded, unless the court

1926 TPD 367, following fairly closely the wording
of the judgment at 374,

Though perhaps “"ninted” might be a more accurate de-
scription. The writar is J T R Ribson South Afriean
Maroantile and Company Law 5 ed (1983) 72.

J C de Wet en J P Yeats Suid-Afrikaanse Kontraktersg

en Handalsrsg 4de uitg (1978) 130 n 68. Norden v Shaw

{1847) 2 Menz 150 and Combrink & Co v The British South
friea Co (1901) 18 SC 45 fall within the same criticism.

101, See also below at pp 116f.
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carie 6 the conclusion on & consihd ;
the Tight of the surrounding c1rcumstances ihat it Was‘nf
such a speculative nature that I must be held to have
guaranteed performance or to have undertaken to be 1iable in
any event, or some other excluding factor obtains. Further-

more, the principle of Hersman v Shaprro & 00102 neﬁ@rreditojabove

was endorsed by the Appellate Division in Hoffend v Blgeti.

Both these cases, however, really turned largely on the question
whether the impossibility was absolute, which, it is sub-
mitted, is also the basis of the maxim genus non perveat. A

more detailed discussion of this matter will take place when

I come to deal with the topic.

(b) Fault

Fault may be looked at from two points of view, viz v
(a) fault of the debtor (including mora debitoris) and
(b) fault of the creditor (including mova creditoris),
As more is an entirely separate question from other fault,
it will be congidered separately.

(a) If the debtor commits a deliberate act (whether wrongful

or not) or is negligent, and his act or negligence results in

performance of the debtor's obligation becoming 1mpossmbla,105
there is certainly no unawidable misfortune as required by

Ibid

1949 (3) SA 91 (A), per Centlivres JA at 108.

D 46.1.91.2; 8 A Crushers (Pby) Ltd v Ramduss 1951 (2)
S A 543 (N) at 546+73 Wiveohms S A (Pty) Ltd v
Groenblatt 1959 (3] SA 909 (C).

Sometimes called "self-created impossibility".




the concepts of vis major om‘ca$us*fbwtu¢ﬁus]06 The ' same:
applies where a member of the debtor's family or his agent
or some other person for whom he is responsible (such as a
servant) is negligent.

It is submitted that, just as impecuniosity can never
constitute impossibility,]og so the inevitable results of
impoverishment cannot constitute impossibility, since the
individual could have avoided such results by remaining in a
bosition to pay his debts; hence the vesting of property of

106. D 12.1,5; 16.3.14.1; 18.1.8, 50; 19.5.9.1; 21.1.31.12;
356.1.24; 45,1.23, 33; 45.1.57; 45.1.41.82.1; 45.1.85.,7;
45.1.91, 2, 3; (45.1.97.1 implies lack of fault, as also
do 45,1.83.5 pr & 50.17,23); ¢ 4.49.14; Brunneman op et

18.1.8; 456.1.91; Grotius 3.47.7; Van der Linden Xoopman's
Handboek 1.14.9 (2); Pothier Pandects ad D 4.6.3.106; Obligs
§ 212; Louage 8 309; Contrats 2.3.1.3; Mposelo v Bawks g
(1902) 19 SC 370; Van dsr Merwe v Colonial Goverwmment (1904)
21 SC 520 at 523; Frenkel v Ohlsson's Cape Breweries
Ltd 1909  SC 957 at 965 and 1909 TS 865; Boyd v
Stuttaford & Co 1910 AD 101 at 117; Daly v Chisholm &

Co Ltd 1916 CPD 562 at 571; Schlengemann v Meyer,
Bridgens & Co Ltd 1920 CPD 494 at 503; McCabe v Burisch
1930 TPD 261; Loubsaer v Vorster 1944 CPD 380;

Benjamin v Myers 1946 CPD 655 at 661; Hoffend v Elgeti
1949 (3) SA 91 (SA) at 102; Wireohms S A (Pty) Lid v
Greenblatt 1959 (3) SA 909 gC) at 912; 5 4
Crushers (Pty) Ltd v Ramdass 1951 (2) SA 543 (N) at
546-7; Grobbelaar N 0 v Bosch, 1964 (3) SA 687 (E) at

691; Techni-Pak Sales (Pty) Ltd v Hall 1968 (3) SA

231 (W) at 239; Drylend Farms (Pty) Ltd v Botha

1969 (2) SA 617 (G@) at 621. The principle is also

implicit in the cases dealing with fictional fulfilment,
such as Fagem v Pretorius 1921 CPD 502 at 506-7;

Marquard & Co v Biecard 1921 AD 366, per counsel N
at 368; MacDuff & Co (Liquidator %f) v Johannssbury Consolidated
Investment Company Ltd 1924 AD 573 at 607-8, 6101

(but cf Boose v Zsaderberg & Duncan 1918 CPD 283 at

292-3, whare the principle was excluded by the laws of
agency)y see Dryland Farms (Pty) Ltd v Botha 1969 (2) SA 617
(6) at 621, - It is submitted that a "consent" to
expropriation gsee Stellenbosch Divisional Counetl v

Shapiro 1953 (3) SA 418 (C)) is insufficient, since the
owner has no choice in the matter.

107, Daly v Chisholm & Co Ltd 1916 CPD 562 at 570-1.
108. See page 31 supra.
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the pr@mvser Which s ~the" submect~matter of a contract in s

trustee or liquidator, or a eurator bowis in the case of his
prodigality, or its sale in execution to satisfy his unpaid
debts can be said to be attributable to his own fault. In-
Van den Heevexr v Bestar]OQ it was assumed that these ¢jr--
cumstances did not constitute impossibility of performance;
and the debtor was held liabte for the <d quod interest on
the ground that he had failed to prove that he would not be
in-a position to give transfer of the property in the future.

If the debtor is at fault perpetuatic obligatio obtains, and
he remains liable for the <d quod interesﬁ,]1o because his-
failure to perform constitutes a breach of contract in such

a c.aSe:.m Sureties for the payment of the debt or performance
of the obligation are accordingly not re]eased,]]2 though the
creditor would be obliged to pay for, or to set off, any
benefits he has received from the contract up to the

occurrence of the supervening event,113 What has been said
applies even if the action of the debtor has merely resulted

in his obligations under the contract becoming partially -
impossible of performance.1]

(b) ‘Where the creditor is at fault and this results in the
performance promised by the debtor becoming impossible, again

109, 1961 (3) SA 625 (0) at 627,

110, gegngove at pp 18f and » 45.1.91.3;5 Pothier Obligs

1. £ 45,1.91.35 ¢ 1.49.14; Voat 19.1.4; Pothiar Obligs
§ 625; Graham v Estate of Adloock 1906 TH 38 F%ankaz v
G’thsm 's Caps Breweriss 1909 TS 957; Dryzmd Feaymg
(Pty) Ltd v Botha 1969 (2) SA 617 (B) at 621,

MoCabe v Burigeh 1930 TPD 261; Loutser v Vorstsr 1944
GCPD  380.

L 45.1.91.4; 45,2,18; 46.1.58.1; Pothier Obligs 58
73, 629, 631,

Spanaer v Gostelow 1920 AD 617,
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the impossibility canmet be said-to be due to vis majon
casus ‘fortyitus, and so it does not operate to discharg
con’c\n‘a\,ct.”6 The debtor will be d@scharged from his ©

3

aredivotiy

and will not be liable for the/ id quod interest: .

more, by reason of fictional fFulfiTment! '8 or the ter

the particular contract]]g he may be entitled to performance
or at least compensatiori from the creditor as a result of:the
latter's delus. 20

(c) .Mora.

(i) Mora ereditoris: If the creditor is <n moras the
loss falls on him, the contract is not terminated, and he
continues to be liable to the debtor for his counter-performance

or the id quod ﬂntgrasti121 It would appear that if there

"

Wireohms SA (Pty) Lid v Greenblast 1959 (3) S A 909 (C)

at 912. As to partial impossibility of performance see
pp 150f below.

Wessels op ett § 2686.) :

D 45,1.23.

D 35.1.21; 35.1.81.1; 40.7.38; 45.1.85; 50.17.161; Von
Savigny op et 2.3.119; Brunneman op oit 35,1.24;
Pothier Obligs 2335 Fagan v Pretorius 1921 (PD 502§
Gowen. v Bowern 1924 AD 5503 MueDuff & Co (Iiguidater of
Y Johannesburg Consolidated Investment Co 1924 AD 573
Bschini v Jonas 1929 CPD 26 Bast dsiatic Co v Hansen

1933 NPD 297; Lowente v Rabinowits 1938 CPD 143
Koentg v Johnson & Co Lid 1935 AD 262; Vos v Cromfe &
Dumtny 1947 (4) SA 873 (C); Ven Hesrdsn v Hermann 1953

3) SA 180 (7)) Bank ° v Bosech 1959 (2) SA 377

(T)s Ressisto Datry (Pty) Ltd v Auto Protsction Insuvancs Co
Ltd 1963 é?) SA 639 (A); Seott v Powpard | . .

1971 (2) SA 373 (A},

119, Booss v Zsedsberg & Duncan 1918 CPD 283 at 288f and
cases referred to in n 118,

120, Gowan v Bowsrn 1924 AD 550 at 671; Harvismith Building
Soaiety No 2 v Taylor 1938 OPD 36,

121, D 45.1.106; Pothier obligs § 621,
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has been a valid “tender of performance by the debﬁor bt
cred: tor is in mora to receive it, and the thing so tendered
is afterwards acecidentally destroyed, the impossibility of
performance is not due to the accident but to the refusal:of
the creditor to accept that performance when it was both due
and possible, Hence it became impossible on account of the |
fault of the creditor, and not on account of -the supervening
event.

(i1) Mora debitordis: Where the debtor s in mowve, he
is not generally released from the duty to perform by the
occurrence of the supervening event of vis major or casus
fortuitus, because mora perpetuates the ob]igatio%zz Just
as it does where the debtor's own act incapacitates him from
performing under the contract.'23 If he had performed in
time he would have performed before the occurrence of the
supervening event that incapacitated him from performing.
Hence the impossibility is not due to wvis major or casus
fortuitus but to his failure to perform timeously.

Mora, then, is intimately connectel with the question of the
causal connection between the vis major or easus fortuitus

and the inability to perform the obligation under the contract.
It follows, therefore, that if after the debtor is in mora

he makes a valid tender to perform his obligations under the
contract, but the creditor 1. <n mora in accepting such tender,
it will be the creditor's mora that will be the prQX1mate
cause of the failure to perform, not the debtor's mora; hence
the position which will obtain i3z that outlined under para

3.12.3. 14 30.108.11; 45.1.8.2; Grotius 3.7.10;
T3 Voet ad D 16.3.12.3.74 n 63 Pothier Obligs
627; Karl Otto von Madai Dtu Lehwa von der Mora

) p270 Wessels op git & 27043 but

D 16.
3.4.7.
§§625
(1837
¢f Momsen v Hostart (1881) 1 SC 185,

See above p 102.




124

(c) (‘} above,

Conversely, if the creditor is #m mora but goods which the
creditor is obliged to deliver under the contract thereafter
perish owing to the negligence of the debtor, the debtor

should continue to be liable under the perpetuatio obligationzs
principle, since it is his negligence that is the proximate -
cause of the failure to perform, e ‘
Joint debtors are not responsible for one another's mova | 26
unless they are co=~debtors 4n solidum.127 Of course, an
agreement by the creditor to accept delivery at a later date
can purge a debtor's mova. 128

D 45,1.91.3.

It is sometimes said that it is a defence for a debter
in mora to counter that the rss which ne should have
delivered to the creditor would have perished in the
creditor's hands anyway. This rule flows from the
rules of risk in sale, which, although closely agsociated
with the question of supervening jmpossibility of per-
formance, are quite distinct from it, and will be
considered balow at pp 180F,

126, D 22.1.3.2.4,
127. D 45.2.,18; Pothier Obligs83273, 629, 631,
128. D 45,1.91.3,




CHAPTER 5

ABSOLUTE IMPOSSIBILITY

A. Interpretation of the Contract

Once it has been ascertained that an event has occurred which
constitutes vis major or casus fortuitus, it is necessary to
see whether it was such as to make performance under the
contract impossible. In order to determine this, it must
first be established what exactly was promised under the con-
tract, and then whether in fact the avent renders this
promised performance substantially impossible to achieve.

Vig magor or ecasus fortuitus can affect the performance in
many ways; for example it may render the promised performance
(a) 1illegal, either because of
(i) new 1egis1atw‘on,1 even of foreign states2 and
subordinate legislative bo‘dies,3 which prohibits
the performance of the promised act, or otherwise
makes it impossible to carry out; or

(i1) an act of state, such as a declaration of -

1. Leyser Meditationss 1904; Wessels op cit § 2645; }
Witwatersrand Tounship Estates & Finanes Corporation Lid © Red
Water Bourd 1907 TS 231 Naidoo v Ramnarain 1962 (3) SA
903 (D%; Wyloak v Milford Investments (Pty) Litd 1362 (4)
SA 298 (Ci (a case of in'tial impossibility, but the
principle 15 the same); Bakker N0 v Duvenhagal977 (3) SA
884 (E) at 888-9; Ovmelas v Andvew's Café 1980 (1) ‘

SA 378 (W) at 394F; but if the legislative prohibition

is not absolute so that performance can be effected

under the authority of a permit, it is necessary to allege
expressly or impliedly gﬁaidoo v Ramnarain supra) that
suych permit has been refused (Scorju v Pillay 1962 (3) SA
906 (N)); and see above at pp 93f.

2. Wessels op eait §8 2676<8 and above at pp 94 f.

3. Mountetephens & Collins v Ohlsson's Cape Brewariss 1907
TH 563 Bayley v Harwood 1954 (3) SA 498 (A).
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war® or the expropriation of propertys; or

(i11) other changes in the Tegal situation such as

(1) the creditor acquires ex lucrativa cau5a4 o
full title’ to the thing owed by the debtor;”

the thing owed becomes extra aommerciumsg

performance under the contract becomes
contra bonos mores,for example, where it
would be immoral to perfor%? or otherwise

4

A, von Gail Practicarum Observationem, tam ad Processum
Judiciarum quam Causarum Secistiones pertinentium 2,2.3; Pothier
Obiigs § G14; Landmrk v Vanr der Walt (1884) 3 SC 300, Norden
v Shaw (1847) 2 Menz 150; Rubridge v Hadley (1848) 2 Menz 174;
Treasursr—-General v Lozton (1881) SC 304; Van Druten v Closte
(1885) 3 HCG 276; Stockham & De Jong v Kaplansky & Co (1901)
18 SC 1563 Davy v Walker & Soms 1902 TH 114; North-Western
Hotel Ltd v Rolfes, Nebel & Co 1902 TS 324; Kopelowitz v
Hansen, Schrader & ¢ 1903 TH 134; Goldberg v Nante 1903 TH
160; Zweigenhaft v Rolfss, Nebel & Co 1903 TH 242; Codfrey &
Aronstein v Barmberg & Co 1903 TH 372; Flaming v Johnson &
Richardson 1903 TH 319 Van der Merwe v Colowial Govervment
(1904) 21 SC 520; Joe v Mahomer (1901) 11 CTR 816; Patars,
Flamman & Co v Kokstad Munieipality 1919 AD 427 Bereita v
Rhodesia Reilways 1947 (2) SA 1075 (SR).

Pothier Obligsd 614; Joubert v Bastar 1977 (4)SA 560 (T);
and see above at p 100,

D 30.34.8; 44.7.19.
D 50!]7-139']l

Instite 2.20.63 D 44.7,17; Pothier oblige § 616 unless
it is owed 1n the alternative, when the alternative
parformance remains due (D 45.1.16 pr; 45.1.83; and see
below at p 1 6.

D 45,1.515 45.1.91.1.3,

For example where research now indicates that the drug

to be supplied is harmful. See also Instizs 3.19.24;

D 2.04,27.3; 12.5.25 Grotius 3.1.4.2; Van der Xessel Th
480-13 2.14.163 and Jovdan v Mines and Minerals
Baplovation Syndicate Ltd 1904 TH 227 (this is really

a case where inttial impossibility of performance
occurred, but the principle is the same.) See also Koaniyg
v Johnson & Co Ltd 1936 AD 262,
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contrary to public poliqy,17‘for instarce,
one of the parties to & contract becomes
an alien eneny of the other because of the
outbreak of war or performance under the
contract by one party is to be made on
what, to him, is enemy territory.

It is submitted that the parties cannot contract to
perform in spite of supervening illegality, as such a
provision would be contrary to pubiic policy, though if
a party has "guaranteed” performance he may nevertheless
be liable in damages for failure to perform even in th2
case of supervening illegality, uniess such undertaking
is itself {1legal ab initio, for instance, to supply
arms even if a war should break out between the parties'
respective countries.]z

(b) physically impossible, for example

The Treasury v Jundalfinger & Xaumhetmer 1919 TPD 329;
Enseleit v Ensalett 1952 (2) SA 385 (T). In Haynes v
Kingwilliamstown Munteipality 1950 €3) SA 841 (E) at

847-8 the court considered the question of {mpossibility
of performance, but held that 1t did not obtain in that
case on the facts., It is submitted that it would

have been justified in holding that in view of the casus
fortuttus which it found had occurred it would have been
contrary to public policy to Eerform under the contract,
had the circumstances been a 1ittle differant =for
instance, had there been barely sufficient water to
sup?ort lifa in the town, and performance to the
applicant would have been suspended until conditions
improved.

It is submitted that 1f the contract in Baynes v
Kingwilliamstown Muntoipality (supra) had ob1iged the
municipality to supply water to the applicant "as

Tong as there is water in the dam" or "in preference to
all other users" it would not have been illegal ab
inttio, and Haynes would sti.7 have been entitled to
damages .

.
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the subject-matter of the contract is
destr’oyed]3 without fault on the part of
either party or those for whcm either party
is responsible;

something or someone essential for performance
becomes unavailable for at least a critical
period of time, for example, the subject-

matter of the contract is lost (but here the
contract is terminated only if such subject-
matter is not recovered within a reasonable
time14), beneficial occupation for the purposes
of the lease is impossible,'d the death,
serious (but not tr1f1ing16) ‘1ness, ihéanﬁty,
internment or imprisonment of a person

(without his fault) where his personal
performance is essential under the

s vy e | Wi

i | D 19.2.33; 22.1.3.2.4; 45.1.33; 46.3,107; 50.17.23 pr;

: Voet 19.2,23; Van der Linden 1.15.12; Pothier Louags
ik = § 138f, 194, 197, 309; Windscheid op etz 2.264 & 315,
uR - Toullier 4.449; The Salisbury Building & Investment
Soctety u The British South Afriea Co (1904) 21 SC 238;
Holtshausen v Minnaar 107 HCG 505 The Benoni Produce Co v
Ministar of Railways & Harbours1914 W L D 31iDaly
v Chisolm & Co Ltd 1916 C P D 562 at 569,

o _ 2

—=

S,

45.1.37; Voet 18.6.1, n2; Pothier obligsS 620,

Voet 19.2.223; Pothier Louage $ 1125 United Mings

of Bultfontein v D Besrs Consolidated Minmes (1900)
17 S C 419; Northwestern Hotal Ltd v Rolfes, Nabel

d Co 1902 T S 324 at 331; Frankel v Ohlsson's Cape
Brawarias Ltd 1909 TS 957; Stunsfield v Kuhn 1940

NPD 238 at 246; Jordan v Minss & “Mnerals Bsplovation
Syndicate Ltd 1904 TH 227 at 237; provided that
“substantial” performance is not possible,

D 19.2.27.1; 40.7.45; Voet 19.2.27; Huber Praslectionss
Jurte Civilis 19.2.23;Hedendnagse Rechitsgeleerdheyt
3.8,20; Pothier Lauaga § 168; Thorne, Stuttaford &

Co v MeNalily %1891) SC 143; Boyd » Stuttaford &

Zo 1910 AD 10

Ty,

[}
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in the absence ?g an agreement

contracts]7
to the contrary, of course;

the premises in which, or thing on which, the
work has to be done is des‘troyed‘]9

addition, it has been Suggestedzo that a fundamental change

D 27.1.108; Voet 17.1.15, 1635 19.2.23; Grotius 3.12.11;
3.21.8; Heartley v Poupart (1829) 1 Menzies 400; Bell v
Fstate Douglas (1306) 23 SC 661; Boyd v Stuttaford &
¢> 1910 AD 101; Ex parte Dwwoon's Executor 1910 TS
8b3; Pairalough v Buckland 1913 SR 1863 Peters, Flamman
& Co v Kokstad Muricipality 1919 AD 427; Pelunsky v
Pestoll 1920 . WTD 32; Steyn v Steyn 1939 WLD 234,
Schlengemann v Meyer, Biidgens & Co Lid 1920 CPD 484;
Beretta v Rhodesia Railways Lid 1947 (2). SA 1075 ( SR).

Voet 17.1.15 (but cf Voet 17.1.23); Van der Linden

4,1.14.3; Bynkarshoek Quaes Jur Priv 3.10; Pothier

Locidté 3 145, Torbet v Executors of Attwell 1879 Buch 185,
Boyd v Stwkttaford & Co 1910 A D 101; Ex parse Becker's Execu-
‘torg 1939 CPD 4963 Ex parte Wolman NO 1946 CPD 672

(except possibly in the case of a husband-and-wife
pgr?nership, I parte Wetnrich's Ewsewbors 1929 CPD 37 at

39.

Voet 19.2,37; Pothier Louags 7.3; see also Appleby v
Myers (1867) LR 2 CP 651, 36 LJCP 331, 16 LT 665 EX Ch,
referred to by Wessels . op ett at § 27363 and

B v Braemer Rolandmsuhle, Reichsgericht (11 Zivilsenat)
21 March 1916 88 ERG (Z) 172. (See W A Ramsden
"Supervening Impostibility of Performance and Changed
Circumstance in German Law" (1976) 39 THA-HR 367

To some extent this depends upon the terms of the
contract itself, for example in the case of building
contracts whether it is a "lump sum" contract or one psr
avarsionsm ($ee D 19,2.51.1; Voet 17.2.37; Kyte v
MeLeod (1891) 6 EDC 43; Hitohins v Breslin 1913 TPD 677;
Bothwsll v Union Government [Miwister of Lands) 1917 AD
2623 Jacobs v Evans and Campbaell 1937 (2) PH g 23
Osrilikon 84 (Pty) Ltd v Johwnssburg City Council 1970
(3) SA 579 (A).

Maasdorp Instits of S A Lew 9th ed(%1978) IIT p 575 Kerr

Principlaes of the Law of Contract (3rd ed 1980) p 323,

e agte oy
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#n o rcumstances which v sults in a failure of the unded _
common understanding of the parties regarding the basis o3
the contract will also resylt in supervening impossibility of
performance under the contract so as to bring the contract to
an end. This contention, however, requires very careful
consideration. It will be considered presently after a con-
sideration of the performance required as indicated by the
contract which the parties have entered into,

The performance required by the contract is, of course, a
matter of intarpretation, and the ordinary rules of inter-
pretation apply. Thus, the court will endeavour, as far as
possible, to give effect to the agreement of the parties.
Hence, it will interpret the contract so as to avoid holding
that performance under it is fimpossible, if this can fairly
be done in the circumstances of the particular case,Z] for
example, to avoid the performance being illega1.22 Furthermore,
if the contract can be substantially performed, it is sub-
mitted that the rules of supervening impossibiiity of
performance will not be applied. Thus if A lets to B a farm
and a substantial herd of cattle on it, together with all the
buildings and other livestock on it and before the lease is
due to commence, lightning destroys a fowl-run adjoining the
farmhouse and the half-dozen fowls in it, this happening would
not entitle B to claim the Tease to be at an end on the

Hoviek v Comaty Holdings Ltd 1979 (2) S A 116 (W) a
130-3, a case of suspected inisial impossibility of
performance, but it is submitted that the principle is
the same, because of the requirement in superven1ng
impossibility of performance that the impossibility
must be absolute - see post at pp 11 f.

C¢rond£mas v Badat 1946 AD 548 Cross v Wishahn
1954 (1) SA 216 (N) Reynolds v Kinsey 1959 (4% SA 50
(FC )} Swart v Smuts 1971 (1) SA 8!9 29=304

Ornelas v Andrew's Café 1980 ( SA 378 (W) at
392-3, But where it is capable of be1 g petformed 1n a
legal way, if the parties intended it to have an
illegal result, 1t will still be void (Reyrolds v
Kinsey 1959 (4) SA 50 (FC)).
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grounds that full pericrmance under the agreemen* by B is mo
longer possib]e.23 This approach appears to be what 0'Hagan
J had in mind in the case of Grobbelaar NO ¢ Bosch24 anen he
stated that

":ﬁ]n the present case it can be said that an
integral and material part of the subject-matter
of the agreement between the parties - the assets
available for distribution upon dissolution of the
partnership - has been lost as a result of
SANLAM's repudiation of the insurance policy,"

The rules of supervening impossibility would not have been
relevant if an integral and material part of the subject-
matter of the contract had not been Jost.

What will amount to an “integral and material part" of the
bargain contracted for and what will not lies in the view of
the court on the facts of the case. In cases of doubt the
court should find the part of the performance in issue to be
an integral part of the bargain, so that the contract will be
partially impossible of performance. The promisee will then

23. Of course, he will only want to do this if he regrets the
bargain, for, as will be seen, in a case of partial
impossibility of performance he can accept what remains
possible and claim an appropriate reduction in his
counter-prestation; see below at pp 150f. See D 18.7.58;
44.2,25,1; Pothier Vente n 4; Cods Civii para 1636;
Stockmans Dacis 97 n 3; A Bechmann Der Kauf nach gemsinen
?sghﬁ (1876-1905) 2 455, 4645 Wessels op oit

92

L}

24, 1964 (3) SA 687 (E) at 691. See also D 19.2.25.6; Pothier
Louage § 156; Hansen Schrader & Co v Kopelowitz 1903 TS 707
at 718; witwatersrand Towmship Estate and Financa Corporation
Ltd v Band Water Board 1907 TS 231 at 237-8, 239-403 Dualy
v _Chisholm & Co Ltd 1916 CPD 562; Hayes v Field (1923) 44 NLR
3113 Weinberg v Weinberg Bros (Pty) Lid 1951 éB) Sh 266

(C) at ?71-2; Bayley v Harwood 1954 (3) SA 498 (A); Acaeia
Minss Litd v P .»~*# 1957 (1) SpA 93 (T) at 101 (a case

of initial i lity, but the principle is the same);
Wireohms SA (. std v Gresnblatt & Anor 1959 (3) SA 909
(C); Joubert v Bester 1977 (4) SA 560 (T); and above at p 30,




115,

be given the opportunity of choosing whether he will accept
less than full performance, rather than being left to his
remedy for damages for defective or incomplete performance,
which would otherwise normally be his only remedy in the case
of a non-material or non-essential breach,25 The courts tend
te apply the rule requiring the impossibility to be absolute
rather strictly. In Algoa Milling Co Ltd v Arkell & DougZasz6
Maasdorp JA considered the question whether “an impossibility
arising from changed circumstances after a confract has been
entered into would excuse a party from performing the
conditions of the contract", and came to the conclusion that
it did not. Maasdorp JA, however, relied heavily on the
English authorities as well as two early South African cases,27
both of which were criticised and departed from in the

following year in the seminal . ‘ision of Peters, Flamman &
Co v Kokstud Municipali: - 28 Ne ertheless, Algoa Milling Co Ltd

¢
v Avkell & DougZasz” ocs indicate, correctly, that even
absolute impossibility Larsoaal to the promisor is not legally
effective to bring about a termination of the contract.30

A classic example of this in the old authorities is impecuniosity
on the part of the promis<;r.31 It is otherwise if the

Vietoria Falls & Transvaal Power Co Ltd v Consolidated
Langlaagte Mines Ltd 1915 AD 1,

1918 AD 145 at 171-2,

Norden v Shaw (1847) 2 Menzies 150 and Hay v Divisional
Counetl of King William's Town (1880) 1 EDC 97,

1919 AD 427 at 436,
Supre.

The case actually turned on the wording of the particular
contract and not upon the rules relating to supervening
impossibility of performance, and it is submitted, was
correctly decided, despite the misleading authorities
referred to by Maasdorp JA.

Seg note 39 below.
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impossibility is personal to the promisee.32

B. Performances Owed in the Alternative

It follows from what has been said that in a contract ad
dandum the accidental destruction of one of the res owed in

the alternative will not result in the termination of the
contract by reason of supervening impossibility of performance,
as long as the alternative method of performance remains
possib]e,33 unless the creditor is in mora in respect of the

res destroyed, 34 or the part, who is to make the choice under
the contract35 has chosen the alternative that is subsequently
destroyed.36

C. Promise of a Gerus

too, where what is promised is a gsnus or indeterminate

Noidoo 1 Ramnarain 1962 (3) SA 903 (D); Soogu v Pillay
1962 (3) SA 906 (N); Wylook v Milford Investments (Ptu)
Led 1962 (4) SA 298 (C); Ormalas v Andrew's Café

1980 (1) SA 37& (W) - all cases of initial 1m?nss1b1] vty
of performance, yet on this point the principle is the
same.

D 18,1.34.6; 45,1.28; 46,3.72.4; 46.3.95 pry 45,126 pr;
23.3.10,64 30,47.3; 31.4.1; Vinn1us ad Instit 3.14
(16).2.63 Pothier Obli g8 2503 DryZand Farms (Pty) Lid
v Botha 1969 (2) SA 617 (G) at

D 45.1.105; Pothier Obligs § 621; for example, it was
validly tendered before destruction and the tender was
unjustifiably refused,

For example, a spacific parcel of money (0 45.1.37,)
Instit 4.6.33; D 134.2.3; 18,1.25; 23.3,10.65 30.8.2;

30,109.1; 31,155 34.65 45.1,75.8; 84.9.11; P van Wetter
Les Obligationas en dvott vomain § 326,
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and not a-specific ras,37 and other specimens of the genus
exist, the contract is not impossible of performance, for it
can be carried out by substituting an appropriate number of
the remaining res of the same genus which match up te the
description of the things promised.38 It does not matter
how difficult or expensive it may be to obtain them.

Poverty is no excuse.39

D. Difficulty or Inconvenience or Risk in Performing

Performance must be impossible, not merely inconvenient,

costly or difficult, even if extremely 50,40 or even risky.41

D 30.84.9; 31.11.1.

See above at p 30; see D 45.1.9,35; ¢ 4.2.11; the

Commentator on ¢ 4.2.11; Neostadius Supr Cur 82; Christinaeus
1.172; Cons van Hol Rechtsgelserdsn 1.2,14; Pothier

Pand 46.3 n 106 (g); Combrinck & Co v The British South Africa Co
(1901) 18 SC 453 Yodaiken V Angehrn & Piel 1914 TPD 264 at

261-2; Hersman v Shapiro & Co 1926 TPD 367 at 3756F,

¢ 4.2.11; Hersman v Shapire & Co 1926 TPD 367 at 375F.

D 45,1.2,23 45.1.137.4; Voet 19.1.14; 19.2.155 22.1.9;
Adlar v Bloemfontain Town Counedl (1894) 11 CLJ 69;

Ward v Francis (1896) 8 HCG 82; Muller' s Fstate v Colonial
Goverrment 51902) 12 CTR 947; Yodatken v Angahrn &

Piel 1914 TPD 254 at 260; MacDuff & Co Ltd (In Liquidation) v
Johanmesburp Consolidated Investment Co 1924 AD 673, at
601-2, 606} Hersman v Shapiro & Co 1926 TPD 367 at 375-7;
Lucsrne Asbestos Co Ltd v Becker 1928 WLD 311; Weinbarg

v Weinberg Bros (Pty) Ltd 1951 (3) SA 266 (C) at 273f;
Van Diggelen v De Bruin 1954 (1) SA 188 (SW) at
193; Iscor Psnsion Fund v Balbern Holdings (Pty) Lid

1973 (4) SA 815 (T)3 cf MacDuff's case and the Lucerne
Asbestos case wWith Jordan v Mines & Minerals Explovation
Syndicate Ltd 1904 TH 227, where the formation of the
company would have been imnoral and hence was totally
impossible to effect, See also W A Ramsden "Breach,
Supervening Impossibility and Risk" (1976) 95 SALJ 16.

Muller's Estate v Colontal Govt (1902) 12 CTR 947, but
see above at p 94,
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What is possible, and what is not possible, of course, is a
question of fact and must depend upon the circumstancas, for
example the scientific knowledge possessed by mankind at the
particular time. Tt may be that the courts will regard
something as being impossible to do when it is not absolutely
impossible but to all intents and purposes so. For example,
if I promise to lend or sell to you a valuable diamond ring
to be the centre of attraction for an important exhibition,
but, through no fault on the part of anyone, the boat
carrying the ring to you founders in a storm, there may be 3
possibility that the ring could be recovered in time for the
exhibition by modern methods of salvage if a vast amount of
money and effort were devoted to the task, but the chances of
recovery could be slim. The court will surely hold that the
Toah or lease of the ring was impossible in the circumstances
and that the contract is at an end,

There can be no exact or absolute standard of impossibility.
To determine whether a promised performance has become
absolutety impossible the courts must Took at the relavant
contract in the 1ight of the surrounding circumstances. The
factors that can be material in deciding the question may be

(a) extrinsic tc the contract, such as the stage of advance-
ment of scientific knowledge or technology or even worid
¢limatic and other conditions; or,

(b) the terms of the contract itself,
In Bayley v Harwood 42 Harwood owned certain property which

he had used as a health and pleasure resort until the first

of May 1950, when he let the property to Bayley.who intended
using it for the same purpose. In terms of the lease the
lessor undertook to transfer to the lessee all trading licences
held by him in respect of the property let and the lessee

42, 1953 (3) SA 239 (T); 1954 (3) SA 498 (A).
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undertook to re-transfer them to the lessor at the end of the
lease. In February 1951 the Peri-Urban Areas Health Board
promulgated new bye-laws in terms of which substantial
structural alterations and additions would be required to be
made on the leased property if it was to continue to be used
as a health and pleasure resort. In the same month the

lessee applied to the licensing board for licences which

wouid enable him to carry on using the property as a health
and pleasure resort during 1951, This application was refused
because the provisions of the new bye-laws had not been
complied with., The lessee requested the Tessor to carry out
the necessary structural alterations and additions,which the
lessor refused to do. The lessee then vacated the leased
premises, tendering rent up to the date of vacating the
property, The lessor sued for rent alleged to be payable

up to the end of July 1951. The lessee pleaded that owing

to tha default of the lessor in not making the required
alterations and additions he had been unable to use the
property as a pleasure resort, (Indeed,he had been successfully
prosecuted for having attempted to do so.) He claimed in the
alternative that as he could not lawfully use the property

as a pleasure resort he was entitled to cancel the lease.

The Transvaal Provincial Division, on appeal from a magistrate's
court decision, found for the lessor, but the decision was
reversed on a further appeal to the Apnellate Division,which
held the lease to be terminated by supervening impossibility

of performance with effect from the date on which the lessee
vacated the Teased premises.43

43. It could be argued that the impossibility arose before
this date, in fact from the time of the‘?romu1gation of
the new health by -laws in February, 1967, Whilst that is

true, it is clear that the lease was still partially possible
of performance, since the lessee could derive from it a use
less extensive than that contemplated by the lease. Hence,
in accordance with the rules of gartia1 impossibility (see

T T L .

below) the decision of the Appellate Division would seem

to be the correct onesbecause the lease would remain 9in

force until the Tessee had made his election whether to accept
what performance was possible under the Jease or not.




120.

44

Be Wet J, delivering the judgment in the court a quo, ' stated:

"If in fact there was a duty on the appellant to
procure and maintain the 1icence he has not shown
that this was impessible, he has merely shown that

it would be an expense for him to make the alterations
necessary to satisfy the requirements of the

licensing authorities,"

and found himself unable to read an jmplied term in the contract
that the contract should endure only as long as the 1icences
were procurable.

However, in the Appellate Division, Schreiner an 48 concluded
that

"[ﬁ]he defendant could not reasonably have been
expected to make the substantial additions to the
plaintiff's buildings that had to be made if he was
to be able to continue to enjoy for the short period
of his lease the use of the premises for the

purpogse for which they were let, despite therchange‘
in the law; he was therefore entitled to the
remission of rent that he claimed."

The fact that it was impossible for the business to be
carried on otherwise than at a loss, whilst no doubt it
“"j:fd with the judges of appeal, was not the factor on which
P dec1swons u]t1mate1y rested, Greenberg JA said: 45
“VleW1ng the matter purely from an equitable pount

of view, it seems to me that when, through vis s
age hias been caused to leased property; 1t is.

T

At 244. Malan J concurred.

1954 (3) SA 498 (A) at 608. See also Gﬁa@nb@rg v Mads ,
Vevarunary Laboratorise (Pby) Lvd 1977 (2) SA 277 (T) and A
Kerr "The Effect on Leases of Superveming Impossibility of
_Performance” (1977) 94 sALs 389,
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Tessor who should repsir the demage as 1% is
nis property theb is laproved by the repair, rather
than that the lesses shovld have the alternative
sither of repairing the dsmnge at his om cost or
continuing to pay rent wnder a leasa from which he
dgarives wo benefit,. . . |

“Whan | say the Jessor should repair the damege, !
do not mean that there is a legal duty on him, the
non-phservance of which would entitle the lessee to
an action for breach of contract, but that the
jegsor, 1f he wishes to hold the lessee to the
‘obligations under the lease, should repair the
damage,”

Breenberg JA pointed out? that there was nothing in the lease
raquiring the lessee to do anything to the premise’ other '
than to keap them 9n good repair and added:

"I¢ the condition which prevented the ebtwining @% 

the licence was dua to lack of repair, them the
fajlure to obtain the licence would be aseribable

to his non-observance of his duties under the Tease,
but that is not the position. The failure is because,
gtructurally, the premises do not comply with the |
legislative requirements.”

exter JA said: 48

"Ihdeed the position of the appellant appears to be
the same as it would have been if the bye=laws in
question had already been in existence and the
improvements had already been made at the time when
the parties entered into the Tease and thereafter
the improvements had been destroyed by lightning.

47. At 502.

et




122,

{n that case the respondent could not have resisted
1 claim for remission on the ground that the
appellant could at his own expense have restored
the improvements »° elf. Similarly the respondent
cannot resist the uiaim ror .remission on the groeund
that the appellant could have obtained the licences
for the year 195?49 by making the improvements him-
self, The making of the improvements would have
resulted in a new contract of lease, because the
premises would no Tonger have been the premises  °
specified in the original contract and the rent, by
reason of the appellant's expenditure in making the
improvements, would in effect have been higher than
that stipulated for in the original contract." ’

In other words, the change in the requirements of the
municipality for licensing the premises for use for the purpose
for which they were let was something which could not
reagonably be foreseen, and therefore was a casus fbrﬁuiﬁuga

Neither party was in law, either contractually or otherwise,
obligad to effect the necessary structural alterations
raguired for the purposes of complying with the new vequire-
ments; hence the contract as it stood was impossible of
parformance, because the premises could not be used for the
VpUVPESé for which they were let, and neither party was

_ obliged %o rectify the position.

In other vords, in determining whether an obligation is

~ absolutely impossible of performance, the court may have “ngard
to the contract itself to see whether what was required to
be done in order to make performance possible was something
which f&11 within its ambit or whather an order imposing the

The court found that the lessee was contractually bound
to waintain the licence in force during the currency of
the agreement and "re=transfer" it to the lessor at the
expiry of the lease (at 505).
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~additional burden en ene of the con
have the effact of tomaﬂiy aii@mmng their contract and .
jecting the parties to an entirely new contract - one t
could never have been within their contemplation at the fime
of contracting.

Thus the court was able to say that to compel either party to
make the structural alterations necessary for compliance with
the requirements for a licence would be to substitute an
entirely new lease for the one the parties had entered into.
So, too, to revert to the example given on page 118 abave, to
order the borrower of a ¢.amond ring to compensate the owner
if the ring was lost at sea, because it was sunk in a place
where sa]vége was totally out of the question, would be to
impose upon him a contract carrying very nearly absolute
1iability in the place of one which merely imposed upon him
the exercise of great care.

It is clear, too, that when the court is examining the nature
of the contract it can take into account the magnitude of the
work involved. In Baylsy v Harwood,So as was shown, Schreiner
JA took into account the magnitude of the alterations required
and the expense involved in making them. This is also implicit
in the judgment of Hoexter JA when he referred (quite
wnexceptionably) to the fact that the rent would in effect

have been higher than that originally stipulated for, and so

a new contract of lease would have resulted.

This view is also inherent in the judgment of Greenberg JA
(with whom Centlivres CJ concurred) where he said:ﬁl

Supra. See also Windscheid Lehrtuch des Pandskvenrschts
§ 264 2 referred to at p 39 supra.

At 502-3.
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have the effect of total?y al?erwng thewr col

Jecting the parties to an ent1re1y new contract ~ ot

could never have been within their contemplation at‘the tine
of contracting.

Thus the court was able to say that to compel either party to
make the structural alterations necessary "-+ compliance with
the requirements for a licence would be - stitute an
entirely new lease for the one the parties had entered into.
So, too, to revert to the example given on page 118 above, to
order the borrower of a diamond ring to compensate the owner
if the ring was lost at sea, because it was sunk in a place
where salvage was totally out of the question, would be to
impose upon him a contract carrying very nearly absolute
Tiability in the place of one which merely imposed upon him
the exercise of great care. |

It is clear, too, that when the court is examining the nature
of the contract it can take ‘into account the magnitude of the
work involved. In Bayley v Harwood,so as was shown, Schreiner
JA took into account the magnitude of the alterations required
and the expense involved in making them. This is also implicit
in the judgment of Hoexter JA when he referred (quite
unexceptionably) to the fact that the rent would in effect

have been higher than that originally stipulated for, and so

a new contract of lease would have resulted.

This view is also inherent in the judgment of Greenberg JA
(with whom Centlivres CJ concurred) where he said: 51

50. Supra. See also Windscheid Lekrbuch das Pandektenrechts
§ 264 2 referred to at p 39 supra.

51. At 502-3.




Author Ramsden W A
Name of thesis Supervening impossibility of performance in the South African Law of contract 1983

PUBLISHER:
University of the Witwatersrand, Johannesburg
©2013

LEGAL NOTICES:

Copyright Notice: All materials on the University of the Witwatersrand, Johannesburg Library website
are protected by South African copyright law and may not be distributed, transmitted, displayed, or otherwise
published in any format, without the prior written permission of the copyright owner.

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices contained therein, you
may download material (one machine readable copy and one print copy per page) for your personal and/or
educational non-commercial use only.

The University of the Witwatersrand, Johannesburg, is not responsible for any errors or omissions and excludes any
and all liability for any errors in or omissions from the information on the Library website.





