
Before a court considers these matters i t  has to examine 
closely both the general ru le (including i ts  area o f app li­
cation) and the exceptions to the general rule.

A court seised o f a matter in which i t  is contended that 
supervening im poss ib ility  o f performance operates would have 
to decide that

(1) a valid subsisting contract existed between the parties 
immediately p rio r to the alleged supervening event;

(2) th is  contract created an obligation on one or more of 
the parties to i t ;

(3) th is  obligation was wholly or (in  my view) at least 
substantia lly  impossible of being performed

(4) because o f the existence o f a supervening event,

(5) which, in terms of the law, is recognised as one that 
excuses performance in  such circumstances,

(6) and there are no circumstances to exclude its  operation 
in the case under consideration, such as

( i ) the application o f a pa rticu la r rule of law
applicable to the contract in question ( fo r 
example, the rules re la ting  to the passing of 
risk  in goods so ld );

( i i ) the terms of the contract i t s e l f  ( fo r example,
the voluntary assumption o f r is k  by one o f the 
pa rties):

( i i i ) fa u lt,  such as negligence or mam, on the part
o f one of the pa rtie s ,37

before i t  could make a find ing in favour of that contentioi .

In addition, other factors arise fo r consideration, such as

37. As w il l  be seen (see below at pp 9 6 f), both (6) ( i i )  
and ( i i i )  can be subsumed under (4).



the question of onus of proof, and in  certain instances problems 
o f pa rtia l or temporary im possib ility  may be encountered.

At th is  stage i t  w i l l  be appropriate to examine the nature 
and.extent o f the basic rule more closely and to consider its  
application in d iffe r in g  circumstances.

B. Definitions

The rule which provides tha t an obligation which is or has 
become impossible o f performance is  not binding on the promisor 
requires that some state of a ffa irs  must ex is t or have come 
in to  existence which makes an obligation under the contract 
wholly (or at least substantia lly) impossible o f performance.
In the case of supervening im poss ib ility  o f performance th is  
means tha t something must have occurred a fte r the contract 
was entered in to  to make performance wholly or substantia lly  
impossible. I t  is  not enough, however, fo r i t  to be simply 
impossible o f performance by the promisor. The test is  not 
subjective. There is  an objective requirement. The super­
vening event must be beyond the control o f the pa rties ,
something generally referred to in  our law as v is  major or 

38casus fo rU c itu s ,

Ha major includes 1 acts of God1 in the Greek or non-
39Christian sense o f the expression.' In th is narrower sense 

Of act o f God or v is  d iv in a , v is  major rea lly  refers to an 
overwhelming occurrence o f nature o f a kind that could not 
reasonably have been anticipated and therefore guarded against.

38. Referred to as v is  major m  v is  d iv in tu  by Voet in  19.2.
24; sometimes also referred to as dbmw/nfaW#
(inevitable loss or loss aris ing from inevitable accident), 
fo r instance in  the Scottish law (see Earl Jowit t  The 
Dictionary o f  English Laa s v dmtnm fa ta le \  see also 
Davis v Lockstom  1921 AD 153.)

39. See Wessels Law o f  Contract § 26567*7; D 19.2.25.6; 
45.1.140.2.



The occurrence, however, need not be unique or a f i r s t  
occurrence o f its  kind, so long as i t  is out o f the ordinary
and could not reasonably have been foreseen. In the words o f
Claassen:^

"The mere fac t that a phenomenon has happened once, 
when i t  does not carry with i t  or import any 
p robab ility  o f a recurrence (when in other words 
i t  does not imply any law4  ̂ from which its  
recurrence can be in fe rred ), does not prevent the
phenomenon from being an act o f God.11

I t  must, however, be "something overwhelming and not merely 
an ordinary accidental circumstance, and i t  must not arise 
from the act o f man".^

Casus fo r tu itu a  is  very s im ila r to act o f God, and is also 
not as wide in  its  scope as .is v is  m ajor, although i t  is in 
one sense wider sinee i t  embraces acts o f man over whom the 
parties have no control as I shall indicate presently. In 
$sw R erio t GMG Ltd v Union Govt^^ Innes CJ stated that

40, Dictionary o f  Legal Words and Phrases sv "Act o f God", 
quoting from Butterworths Words m d  Phrases 2nd ad *

41. Here the author was c learly  re fe rring  to a natural or 
s c ie n tif ic  law.

42. Wessela ap at* states (at & 2662) that "act of
God" is not used in  our law in the English sense o f the
term, but that would appear to be wrong (see Solomon JA in  Wm 
Pprdo* OoM Co &*d w UmCoM Cbe* 1916 AD 416
discussing v is  m jo r i  counsel's argument in Rersman v
Shapiro (supra) at 368; and Oowi t t  op a i t  s v "Act o f 
God1). See also Jameson's Minors o Central South A frican  
Railways 1908 TS 575 a t 596, adopting the test la id  down b\ the
Privy Council in  Great Western Railway Co o f Canada v SFaiw 1 @63) 1
WOO MS 101, (PC) as being consistent with South African law.

43, awpm at 433, See also asyZey w aozwood 1953 (3)
498 (A) at 509.  ̂ '



91.

ISSSMS f&WMd'HtMf 'Wfrisli-is, <a. 
m ajor, is  a term well understood and needing no 
formal d e fin itio n , I t  includes a11 d irec t acts 
of nature5 the violence of which could not
reasonably have bean foreseen or guarded against.
The doctrine that the operation of such v is ita tio n s  
excludes c iv i l l i a b i l i t y  overlies the fie lds  both 
of contract and to r t " ,

There is  no doubt that together v is  m ajor  and casus f o r tu i t u s  

between them embrace natural calamities as well as the acts
which man is  powerless to con tro l.^5 They include earthquake
f ir e ,  ligh tn ing , shipwreck, storms and flooding which

AQ 50
are contrary to established weather patterns, pestilence,

44.

#

On the meani ng o f oasm fo r t td tm ,  see Averani us 
TnMrpr&"kztio ftorte C iv i l is  2,28; Baldus ^m&stion&s 
Selectae  12.4; Vinnius Quaestion&s Selectae  2.1.1;
JwH-sprudentia C on iracta  2.66; Wessels Law o f  Contract 
§ 2658; Halsbury Laws o f  England Vol 7 p 428.

45, Vinnius iu r is p ru d m tia  Cm tracta  2.66.

46, D 19,2.25.2; Voet 19,2.23; Abraham a Wesel De Remissions 
Mtrowd## 1,1.

47, P 2,15.3; 13,6,5,4; 19,2,19,6; Grotius 3,19,12; Van
tseuwen Met Roomsch So llandschs Recnt 4.40.7; The S a lisb u ry  
M u itd in g  and Investm ent S oc ie ty  v The B r i t is h  Sowth A fr ic a n  
Q&mmy (1904) 21 SC 238; U oltzhausm  v Mirmaan (1905)
9 HOC 50; Az%* u d Co W  1916 CPD 562.

D 19.2.15.2; V t 19.2.24; Hansen, Schrader i  Co v 
1903 TS 707;

m m i Company u Mendelssohn & Brme L td  1903 TH 286;
M is e r  p Shmksr & Co (1904) 21 SC 320.

D 19.2.15.2; Voet 19.2.24; Van Leeuwen Censura Rom m is 1.4.
22.17; Met Roomsch Mollandsohe Reahi 4,40,7; Van der Linden 
Koopmms Bandboek 1,15.12; Huber 3.8.28; Pothier § 152; Sande 
Ps Megulis Ju ris  23$ opera om ia  38; Commercial S A g ric u ltu ra l Bank 
Da. ZWa, #p#ioa d 4b (1870) NLR (Old Series) 10; gaMa#*, ab&Bodb# <g 
Co p Kopetowits (supra)j TiiVbrooh p Port Etisoheth Tom Council 
(1910) 3 BAG 39; Maw Marto* Oo&d WWrndM# Cb ltd  u 
(M in is ter o f  South A frican Railways and Barbours) 19# AD 415; 

v &%*#%* 1927 TPD 435,

50, See n 42 above and Voet 19.2.23; Jameson's Minors u C m tra l 
South African Railway 1908 TS 575 at 596.



=: r, ri'rrlr -
t s s & o k *  s f r  ̂

53. voet 19.2.24; Pothier § 153 and the cases cited in  „  62.
54. Huber 3.8,28.

”  2 ^ ; S ; S S “ “ r * -
56. Huber 3 .8 .28 ,

57. Voet 19.2.24s & « * , ,  Sah?alm, ,  Co „

58. Voet 17.1.15, 16; 17 2 23' 14 ? 93 r 4.. 
aaartW  9 awpm:* (18%?' 1 3,12.11;

61, StayM u 4*,%% 1939 wio

'w m

TS
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S9G# ag w f * ' 0m@Wd#W M # *  , st,
i ncendiati’sm^  ̂ and other acts o f th ird  parties over whom one 
has no c o n tro l, fo r example o f an insurance company®8 or a 
shipper,® acts, o f State (tha t is ,  by way o f le g is la tio n 70 
or law fu lly  exercised7'̂ executive action - expropriation,

b ' ;

#

#

63.

64,

65

67,

71

(co n tin u ed ) v  MappA* 4 W  1902 TS 244; # 4m pw# *  
J o W o M  6 d&oAardep% 1903 TS 319; Go&d&erp % A tW e  1903
TH 150 at 155; Sansm, Schrader 4 Co v K a p e lm itz  
fewpr%7; fabeMMaebwry
p AbwdkZaaakn <9 g y w #  G&2 faw pra ;; d

1903 T H # 9 ; fan d&r Merit)& v Colonial Qovemmmt
(1984) 21 SC 520 at 522; % Adams T904 TS 472;
Pt**ya#M o ToWaMe&y d Babdaneky 1904 TH 73; Aboae p 
3 o k t*& * 1905 TS 616; #%?&#* p 6*py 1907 TS 276; AZaaa
in g  Co L td  v A rk e ll S Douglas 1918 AD 145; B o ffm d  V
2 Z fa td  1949 (3 )  SA 91 (A ).

D 13.6,5*4, 18; 17 .2 , 52 .3 ;  1 8 . 6 . 1 4 . 1 ;  19.1.31 pr; 
AveraniWG op of* 2.26,14. '

Voet 1 9 .2 ,2 3 ;  ggmawf f&odwoc O? p A W a t e r  o f  7W%wm/e
4 Sanborns 1914 WLD 31

jb&6MM#*b%ry Mkw/ofpaZfty p &'gk7Mpa» 1923 AD 201,

D 50.17.23 in  f i n ;  and see n 64 above.

Orpbbelaar #  0 p JBbeeA 
a6eoAof&**p#r p %;% a%&

3) SA 687 (E) at L _
(2 )  SA 807 (W) a t  6 1 0 -1 2 ,

AZfoe &%&%&%? Go Dad p &?&*&& d D9*p%c& 1918 AD 14&i 
a feeA o fb **p #y  p Man 1981 (2 )  SA 607 (W) a t  8 1 0 -1 2 .

6 9 , Oold&wrp p /& % *, 1903 TH 150 a t  156; A w fp rn n W * % &>%/%*,
4 rb  1903 TH 242; W f*w a**reraM d fw n a A fp  a b b a * , 4 PAamo#  

C bytoraafan l t d  p Aond M zt#r aa&rd 1907 TS 231 a t  240-1 ; 
a q y b y  p aoawmxf 1954 (3 )  SA' 498 (A) a t  508: p
A w m W *  1977 (3)SA 8 9 4 (E ), '

70, Aandb&rk p Mon dkr Mat* (1884) 3 SC 300; g*oakham d
2# dPMgr p &ap%3M*ty a fo  CeHpra7; J o , p Akbom** fe w o rg j;
.V o r#  # * * * & %  & b * ,t  & W  p Ao%y#e d 1902 TS 324 
a t  331; fZamm** d Co p Ae&**ad M kntc.paZZty 1919

436; SaAZ«M?,M8nM p M ,y ,r ia rfd b *M e  d Co W  
19&0 CPD 494; a * r # * * o  p Akodaafa W Z w a y e  1947 (2 )  SA 

(SR).

"* 6 td  p Akodkeda AafZwoye 1976
(4) SA 914 (SR).
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internment, Seciarattgn s f  wt*,. a:nt t te  f f fe f  ; ' '
the acts of foreign states and foreign iaws.^

Even the reasonable apprehension^ o f serious harm has been
said to be enough, notwithstanding the fac t tha t i t  subse-

71quently transpired tha t there was in fa c t m  danger.

C. Where the Basic Rule Dees Not Apply

The cases referred to above, however, are only il lu s tra tio n s  
o f the general p rinc ip le  that via  mzjoi? or oasm  foT U d 'ltm  

w il l  excuse performance o f an ob liga tion7® and dm not by any

72. For example, certain measures taken under tfie Group
Areas Act (jWdb* v asmaz*6 * T&62 (3) SA 903 (Oh 
aaarjk w PMZay 1932 (3) SA 906 (N); QmwW *  jmdeaws 
Cqf* 1980 (1) SA 378 (W) at 3B4f); impossibility
to obtain registration of a boat (w W k  #

z w  1962 ( 4) SA 298 (C), a case o f 
in iU a l impossibility) or the sub division of a piece of land 
W & *  #  V AwwaAapa 1977 (3) SA @84 (E)}.

73. Despite the decision in Wmsa'lm & Co v Abxcfam* C w sbis i> Abxmkm /
10 HCG 225, which followed English legal authority. The 
statements in  the Raman text* are general; see o 4&,1,37;
48,1,83,5 /&*; 45,1,91.1; 68,17,23, (&aa Weasels A s o f
tp m t in  Boufh Afviaa § 267Se-S> especially at § .1571, where
ha states; "A prohib ition from the point o f o f our j
law, but i t  is a prohibition v i m jaorn-m l che pierformanoe I
o f the contract must be daamed to hav* became iaeoastbie :
in fact.") j

74. D 4,2.9; 19,2,271; 50,17,184; Vo@t 19.2.234 aedwrn* %
Emm (1900) 9 HCG 54 at v Z iila h  1911 CRD 643 a t 647,

75. D 19.2,23; a&owkr 4 Co o (19Q0) 21 NLR 846 at
251-5; abMe*M,ao&nad«r 4 Co o abpaZowtt* 1903 T5 707 at 
718-19; v AbcbrZaMdboA Zktd 4jWka**#oA#
#ypot%„% &%%% 1916 TPO 396,(In Reman 1** the notion o f 
ode majbr was applied to the escape o f a sieve not normally 
confined - D 13.6.5.13 and Voet IS ,61 ® v " r is k " ,)

76. Abpe&owd*# o aaMeen, Sahreder 4 Co 1903 TH 134 at 143; |
AmeeMj 3oArader 4 Co w Xope&owdt* fawprsy a t  71% &#&#* 
u Barwood 1954 (3) SA 498 (A) a t  905; PM tM pem  * a e W b r
1956 (1) SA 83 (SR) at 93 (explaining BayUy y Mewwrnd) ,



means constitute an l i s t .  Moreover, i t  should be ■
noted that an examination of the texts and cases referred to 
c lea rly  establishes that neither v is  major nor oa$m frn tiM -lm  
can ex is t where the consequences of the event

(a) were w ith in the contemplation o f the parties at the time 
of contracting; fo r example, where the promisor had 
e ither expressly or impliedly guaranteed that performance 
was possible or had agreed to be lia b le  in  any event;

(b) or even where they should have been foreseen by the 
exercise of reasonable foresight,and could have been 
avoided i f  reasonable care or diligence (which includes 
the taking of ordinary precautions) had been exercised;^8

(c) were brought about by the fa u lt of one or both of the

77. He takes upon himself the ^v ic tiU m  s o lu t io n is , that is , 
the r isk  o f oasun opinatus e t inopinatus(D  18.1.70;
18.6.1 pr 2; 18,16.1; 19,2.13,6; 50.17.185; 2 4.23.1;
4.24,5; Voet 18,6.2; 18,6,2; 19.2.23; Vinnius Qumstioms 
Bet&ofcm 2.1; Tovhat v A t tu s ll fs Ecaovs 1879 Buch 200; Bapha&l v 
Ctuttevbuek (1900) 10 01R 320; Godfrey S Aronstein v
Bamberg S Co 1903 TH 372; Morris v Mappin & yebb L td  
1983 TS244; AVramsM ahepfro 4 Cb 1926 TP0 367 at 
373; ao/fkmf v 1949 (3) SA 91 (A) at 102;

v 19S1 (3) SA 266 (C)
at 276-7; Qerlikon 8 A (Pby) Ltd  v Johannesburg C ity  Counci I  
1970 (3) SA 579 (A) at 585; Pisohofbarger v Fen §yk 
19#1 (2) SA 607 (W) at 610-12);and can be implied by the 
substantive law in  the absence o f agreement to the 
contrary (Pothier C m tm i da Lomge paras 112- 13, 116;
Morris v Mappin S yebb Ltd  1903 TS 244 at 250; Bmm v 
Rode 1905 TS 66 at 67; and argument o f counsel in 

w Garwood 1954 (3) SA 498 (A) at 4990=8),

7#. 2 13,6.5,4, 18; 17.2,52.3; 18,1,35.4* 18,6,14,1; IS .1,31 pr; 
19,2,25.6; 45,1.51; 45,1 .83.5 4* A if t ;  46,1,91,1* 3; 50,17,23;
Avershi us X nterpre ta tio  Ju ris  C r is iis  2,26.14; Baldus Quaastiones 

12.4; vinniua op 2.1,1: J'wrdsprwdbwe&z 2.66
0 Brunntmann Commtarf-us in  quinquagenta Libras Pandaotaincm 
18.1.78.3; Abraham I  Wes el Traotatus De Rernissione Meraedes 1,1; 
ZweigmJ'aft v R o lf as > Mabel & Co 1903 TH 242; Momtstephans S 
C ollins  v 0hls8onf$ Cape Breweries 1907 TH 56 at 59 (as ex­
plained in BctyUy V Harmed 1953 f3) SA 239 (T) a t 24 37; J a w s  s o n ' s  

Minors v Central South A frican Railways 1908 TS 575 at 596;
fpodbcf Cb u o/Abd&waye amd Kaabowr* 1914 WLD

31; Nsw R erio t Gold Mining Co L td  v Union Government (M in is te r o f  
South A frican  Railways and Harbours) 1916 AD 415 at 433; (cent.)



70
( i ) a deliberate or hegli gent act; or '

( i i ) undue delay in tendering the performance in 
question.80

I t  w i l l  readily be seen that there is some overlapping of 
area between (a) and (b ) and between (b) and (c ) , I t  can 
be argued that i f  the occurrence could have been foreseen by 
the exercise o f reasonable foresight, in fac t i t  must have 
been foreseen, and that in entering in to the contract in 
such circumstances the promisor must be held to have im p lic it ly  
guaranteed performance or have taken upon himself the 
s o lu tio n is . Furthermore, i t  could also be argued that i f  
the occurrence ought to have been foreseen, and the necessary 
precautions were not taken (fo r  example, there was in s u ff ic ie n t 
guarding o f the subject-matter o f the contract against th e f t ) , 
then the subsequent loss o f the subject-matter was d ire c tly  
a ttribu tab le  to the negligence of the promisor.

Whether (a) or (b) applies is  a matter o f construction o f

78. (continued)
Aekmdkr p M W  1940 CPD 24 at 30-2; Aqyb# *  Aaswocd
1954 (3) 498 (A) at 503, 506-7 and 509.10;
w amf&k 1966 (1) SA 393 (W) at 396; &%%&&&%? APSyj
fad *  t i"  aawA&w Co fPSyj fed 1975 (3) SA
$12 (W) a* 613+ In fW rw i 6 Cb * a&kaW
A&m&dpaMav 1919 AD 427 at 430 counsel submitted that 
the test was whether the party could have prevented a 
breach o f contract, quoting the English cases of 
Sraystsr ■& K ito k § lil\6 W )  1 Salk 198, 91 ER 177, 1 Id 
Rayrn 317, 91 ER 1108, and Baity v D& fyaspigtiy (1819)
LR 4 QB 180 . th is  relates to the second h a lf o f the 
proposition, i e whether reasonable care and diliQ W ca  
could have prevented the occurrence or its  prevention 
o f performance.



97.

he pa rticu la r contract in the l ig h t  of a l l  tfre circumstances 
prevailing at the time i t # a t  en tefe# :in t#*' , IK :#
o f l i t t l e  practical conse-#ueiive whether (a) or ( I)  ap flies , 
since in  e ither case no v is  n a jo r  or casus fo r tu it ie s  can be 
shown to ex is t. I t  is s im ila rly  irre levant whether the 
s itua tion  envisaged in  paragraph (b) or (c) applies.

The te s t o f negligence la id  down in  Jameson's Minors v Central 
aowtfi AfHaM indicates the link between foreseeability
and negligence. I t  was applied to the question of ew; m jor in 
few Bartot W Wr# Cb t> ZWom GoDgrmMMt f o f
BowtA 4fr^KDt Aztb&zye (admittedly a case on
delict) as being "consistent with the principles of our own law"/

&

81. D l7 .2 .5 8 p r ;1 8 .1 ,3 4 -2 ;C  4 .4 .2 4 5 ;f* w ^ d B o M t)
(1899) 16 SC 522 at 526.

82. Bpotandsr v Mardj 1940 CPD 24 at 29-32. But see 
Bayley t> Baruood 1954 (3) SA 498 (A) and the discussion 
o f th is case below at pp 11 8f.

83. 1908 TS 575 at 596-7, follow ing the Privy Council decision
in  @p#at JWZwey Co o f  ##%%&% u (1863) 1
MOO MS 101, 15 ER 640 (PC).

84. 1916 AO 415 at 461. See also Crook v Erasmus 1927 EDI 
142 at 146.

35 , The onus o f establishing a defence o f v is  major
Ties on the party ra is ing the defence($m  U s tio t Gold
AfWrny Co l t d  u (Won CoVfrwwM* o f
(W ffw ibw w ; 1916 AD 415 at 438, 462, 467; also
M offa t V Em storm  1927 TPD 435 at 437), including the 
fact, that the im possib ility  .upervened without fa u lt  on 
the part o f the debtor; certa in ly  where the circumstances 
are such that the im poss ib ility  could have been brought 
about by the debtor's fa u lt (Potbier Qbliqs S 620;

u O&WoM'a Cop* #r*w«rt*a Dtd! 1! TS 967 at964 , 966"'6; B o f f W  1949 (3) 9A 91 (A) at 104;
Grohbelmr SO v Bosch a 1964 (3) SA 687 (E) at 69$, I f
the party fa i ls  in tha t defence, the onus of establishing 
the amount o f damages to be awarded fo r the breach of 
contract would rest on the party alleging that he has 
suffered damage as a resu lt of the other party's 
negligence (the Bew BeHot case a t 442; see also
Mpossto v Banks (1902) 19 SC 370), except in the case o f
revocation o f a licence, fo r the actions o f the licensing 
board are not unrelated to the conduct o f the licensee,

(continued)



The general principies stated above, however, need a l i t t l e  
fu rther elaboration in the l ig h t  of the old authorities and 
the case law on the subject.

(a) Assumption of pericuUim so lu tio n is

Nv&.
The assumption of^psriaulum so lu tio n is  may be in ferred from

86the circumstances in which the contract was entered in to .
In such a case, i t  has been shown that foresight o f the
p o s s ib ility  o f the v is  major or casns fo r tu itu s  is 

87
important.

I t  does not follow that v is  major and oasus fo r tu itu s  are 
excluded merely because the contract is o f a speculative 
nature, fo r almost a ll commercial contracts are to some

85. ( continued ) so that the onus rests on the licensee 
to  show that i t  was not revoked as a resu lt of his 
fa u lt (Prm k§l v Ohl&son's Caps Brm sri&s Ltd  1909 TS 
957 at 955-6). I f  i t  is alleged that precautions could 
and should have been taken against the operation o f the 
v is  major upon performance, the onus of establishing 
that rests on the person so alleging (Moffat v Rmstome 
op a i t  at 38). A ll th is  is  in accordance with the normal 
rule that generally he who avers must prove (H lla y  v 
A M eW  1946 AO 946 at 951-2), Sag also below at pp l90 f,

86. D 18.1.34.2; Huber Ssdmdaagss Rsahtsgsleerdheyt 3.42.7; 
B offm d V E lg s ti 1949 (3) SA 9 (A) at 102-5; see also 
OfMfdM % A ztW  1977 (1) SA 826 (0) at 829.

87. Huber op o it  3.42.7; Bischofhsrg&r v Van Eyk 1981 (2)
SA 607 (W) at 610-12, especially at 611 B-F. At page 324 o f 
the th ird  edition (1980) o f his The P rincip les o f  tbs  
Lcot) o f  Contract A J Kerr states that the basic 
rule does not apply i f  the debtor expressly takes the 
risk  in question upon himself, and he continues: "This 
happens fo r example where an insurance contract covers 
accidental destruction o f the thing insured," This is not 
clear, however: i f  the only contract is  the contract of 
insurance, the issue of supervening im possib ility  o f 
performance does not arise , on the facts stated alone.
I f  i t  is suggested that where a party to a contract

(continued)



extent speculative.88 I t  seems clear tha t the ordinary , :'r ; 
risks incidental to the type of contract in question must 
. e taken to have been w ith in the contemplation o f the parties 
when Hie contract was entered in to , and therefore fe l l

o n
out v,« the scope of v is  major and east® fo r tu itu s .

The test is not "could reasonably have been foreseen", fo r
" i f  the parties had sat down to think out what changes might
be introduced which would a ffec t , , . the contract , they
could no doubt think o f the supervening occurrence", and that
is  not enough. 90 The test is "should have been foreseen"9'*

9?or "ought to have foreseen" or "must be taken to have 
foreseen"93 in the circumstances prevailing at the time the

87, (continued) insures himself against the accidental 
destruction of the subject-matter o f that contract, 
he thereby takes the risk  in question upon himself, 
i t  is  submitted that th is  does not necessarily follow 
at a l l ;  take, fo r instance, a jockey insuring himself 
agai s t the death o f his mount.

88, Asb&stos Co Ltd  v Beak&v 1928 WLD 311 at 337.

89, Idem; Word v Fratviis (1896) 8 HCG 82 at 35-6; tfesssts 
i  Co v Abmham, CmBOie v Abraham (1908) TO HCG 225
at 244 (which Mess els (bem o f C m traot in  South Afrimt,) 
says (at § 2654) is  not lik e ly  to be followed today 
on the fa c ts ; v Shapiro i  Go 1926 TPD 367 at 373 f ;
B offm d P sis$H 1949 (3) SA 91 (A) at 105; \H tm n p 
W tA  1986 (1) SA 393 (W) a t  396,

90, ParcHiirase o f Schreiner JA’s remarks in  Bay la y  v 
Bom ood (supra) at 507A, althougn Hoexter JA, was 
prepared to apply that phrase (in  a stronger sense)

91, Schreiner JA a t  606C,

92, Idem, pair Schreiner JA at 5068 and Greenoerg JA

93. Idem, Schreiner JA at 5066,



contract was entered in to . ^  • • 7
; '■ - V

I t  follows that the id  quod inbesemt is  payable When tfie
im possib ility  is foreseen, since the re liev ing  e ffe c t W

. 95
yie  m$ov and oasus fo v tid tu s  does not obta in .

I t  is  submitted tha t the statement in Talu Ranohing Co 
CPty) Ltd v C-ivole 11 A" Ranching Co (Pty) L t d ^  tha t 11 DO n 
giving the option, and in  receiving i t ,  the parties must 
have contemplated the p o s s ib ility  that the giver, in o ffe ring  
to se ll the land a t some future date, might be rendered 
absolutely incapable o f performing because o f an act o f State, 
more p a rticu la rly  because o f the expropriation o f the land 
under statutory au thority11, perhaps goes a l i t t l e  too fa r  in  
the absence o f facts indicating the vu lne rab ility  of the 
particu la r land in  question to such action .9'7

One w rite r, in  analysing the decision in  Reyman v Shapiro

94. See also n 78 above and in pa rticu la r Momtstepkms M
C ollins V Ohlsson 's Caps Brmexiss (svpra) a t la s pp 59-60.
"lessees must have known o f the warning given by the 
licensing court", hence the p o ss ib ility  of the licence 
not being renewed was one which was w ith in the contem­
plation o f the parties at the time o f lease; Mm S s rio t 
Cmeval Mining Co Ltd v Union Government (Union o f  S&ttth 
African Railways and Rarhcmrs) fsupra): "something unfore­
seen and which human foresight could not be expected to 
an tic ipate"; Wilson v Smith (supra) where the

• court held that the p o ss ib ility  was contemplated by the
parties that the event which rendered performance 
impossible might occur. See also the submission by 
counsel in JMammaa ewd Cb w
(supra) a t 430, to the e ffec t that the leg is la tion  in
that case (the Trading with the Enemy Act 39 o f 1916) was 
en tire ly  new and revolutionary, enemies being allowed by 
implied licence to carry on th e ir business in  previous wars.

95. D 19.1.62.1; 45.1,91.3; C 4.49.14; L nstitu tss  3,23,5; Vinoius ad 
In s titu te s  3,24.5.2; Voet 18.1.21; Richard Ryck Lshrs
von dsn SokuldvwhMltrdasm  (1883*9) 420 (see Wes seta 
op o i t  § 2717.)

96. Supra per Marais J at 613G-H.

97. See Moffat v Rawstome 1927 TPD 435 at 437. See Voet's
reference to the sale of land beyond the Rhine in T tJ M .



W ..sale of a- genus, suggests that' -:*$he 
contract was a specnlatiW  one, and that the judgment goes to 
show tha t where "a scarc ity , running to the point o f absolute 
disappearance of production o f the a r t ic le  sold, is  con tem­
pi ated, the contract is  not terminated by the fact tha t 
performance becomes impossible". This viewpoint has been 
c r it ic is e d ^ 00 on the ground that i t  re lies too much on English 
law and that its  true formulation should rest on the 
princ ip le  gsms non p & r it  (gm m  mmqtmt psri%  gemm non 
pei'&unt) ,

The c ritic ism  may be somewhat un fa ir. I f  the maxim genus 
non (or mmqnam) p e r it  means that the sale o f generic goods 
can never resu lt in  supervening im possib ility  o f performance 
on account of the un ava ilab ility  of the gcvdss perhaps i t  
would be fru it le ss  to consider whether im poss ib ility  was 
w ith in the contemplation o f the parties at the time of 
contracting on account of the speculative nature o f  the 
contract; but can this be s o ? ^  I f ,  fo r example, I had 
promised s ix  rare zebra to a zoo and such zebra could be 
found only in the d is t r ic t  where I farmed and then only in 
lim ited rtu W W r*., and thereafter a disease were to ravage 
the species so that the species o f zebra, not only on my 
farm, but in the whole world, became ex tin c t, making i t  
impossible fo r me to f u l f i l  my promise, i t  is  submitted that 
the maxim gmus nmquam p e r it  would not apply, and impossi­
b i l i t y  o f performance could be pleaded, unless the court

98. 1926 TPD 367, fo l1owing fa ir ly  closely the wording
o f the judgment a t 374,

99. Though perhaps "h in tfd " might be a more accurate de-
scrip tion , The w r i t i r  is  J T R Gibson South 'African  
M ercantile m d Compmy Zau) 5 ed (1983) 72,

100, -J C de Wet en J P Yeats Said-Afrikaanse Kontrakiereg
m  Handelsreg 4de u itg  (1978) 130 n 68, Norden y m m
(1847) 2 Menz 150 and Corrbrink I  Co y The H riidsh South
A frica  Co (1901) 18 SC 45 fa l l  w ith in the same c ritic ism .

101. See also below at pp 116f.



Q Q
& Co , which concerned the sa,le: a/ §&nMs y sufgesite '4lw-
contract was a speculative one, and that the judgment goes to 
show tha t where "a scarc ity , running to the point o f absolute 
disappearance of production of the a r t ic le  sold, is  contem­
pi ated, the contract is  not terminated by the fa c t tha t 
performance becomes impossible". This viewpoint has been 
c r i t i c i s e d ^  on the ground that i t  re lies too much on English 
law and tha t i ts  true formulation should rest on the 
princip le  genus non p s v it (gmtm nunquom gmem non
p@ve.imt) ,

The c ritic ism  may be somewhat un fa ir. I f  the maxim gems 
non (or mtnquain) p&H t means that the sale o f generic goods 
can never resu lt in supervening im possib ility  o f performance 
on account o f the unava ilab ility  of the goods, perhaps i t  
would be fru it le s s  to consider whether im possib ility  was 
w ith in  the contemplation o f the parties at the time of 
contracting on account of the speculative nature o f the 
contract; but can th is be s o ? ^  I f ,  fo r example, I  had 
promised s ix  rare zebra to a zoo and such zebra could be 
found only in the d is t r ic t  where I farmed and then only in  
lim ited nu tA W rs ., and thereafter a disease were to ravage 
the species so that the species o f zebra, not only on my 
farm, but in  the whole world, became ex tinc t, making i t  
impossible fo r  me to f u l f i l  my promise, i t  is  submitted that 
the maxim gmuB nmqmtn p g v it would not apply, and im p # # * 
b ility  of performance could be pleaded, unless the court

98. 1926 TPD 367, follow ing fa ir ly  closely the wording
of the judgment a t 374.

99. Though perhaps "hinted" might be a more accurate de­
sc rip tion . The w rite r is J T R Gibson South 'African  
Maraantile. and Company Law 5 ed (1983) 72.

100. J 0 de Wet en J P Yeats Suid-Afrikaans & Kontraktsvsg
an Hands Is rag 4 da u itg  (1978) 130 n 68. Novdan v Shm 
(1847) 2 Menz 150 and Comhvink A Co v Ths Bviti&h South
A frioa  Co (1901) 18 SC 45 fa l l  w ith in the same c ritic ism .
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#nie #  ^  @ W  '"#& cor
the light of the surrouiii'ding cifowtarrdes that 1 t Was W
such a speculative nature that I must be held to have
guaranteed performance or to have undertaken to be lia b le  in
any event, or some other excluding fac to r obtains, Further*

10?more, the princip le  o f Hevsman v Shapiro & Co- referred to  ̂above 
was endorsed by the Appellate Di vi si on in Hof fend' v E lg& ti.

Both these cases, however, really turned largely on the question 
whether the im poss ib ility  was absolute, which, i t  is  sub­
mitted, is also the basis of the maxim genus non peveat . A 
more detailed discussion of th is  matter w i l l  take place when 
I come to deal with the to p ic .

(b) Fault

Fault may be looked at from two points of view, viz
(a) fa u lt of the debtor (including mom d e b ito r is ) and
(b) fa u lt of the cred itor (including mom aw B apefab 

As mara is an en tire ly  separate question from other fa u lt,
i t  w i l l  be considered separately,

(a) I f  the debtor commits a deliberate act (whether wrongful
or not) or is  negligent, and his act or negligence results in
performance of the debtor's obiigation becoming impossible, 
there is certa in ly  no unavoidable misfortune as required by

103. 19# (3) SA 91 (A), per Centllvrea JA at 106,

104. D 45.1.91,2; 8 A Crushers (Pty) Ltd v Ramdass 1951 ( I )  
5 A 643 (N) at Mbwo&ma f  A ( a * ;  DM o

1999 ( 3) SA 909 (G),

105. Sometimes called "self-created im poss ib ility ".



the concepts o f v is  mxgw W  eas«@; fofrbu-it-m * The, s## ' 
applies where a member of the debtor's fam ily or his agent 
or some other person fo r whom he is responsible (such as a 
servant) is  n e g lig e n t.^

I t  is  submitted that* ju s t as impecuniosity can never 
constitute im p o ss ib ility ,108 so the inevitable results o f 
impoverishment cannot constitute im poss ib ility , since the 
individual could have avoided such results by remaining in a 
position to pay his debts; hence the vesting of property of

106, d 12.1 ,5;- 16.3.14.1; 18.1.8, 50; 19.C.9.1; 21.1.31.12;
35.1,24; 45.1.23, 33; 45.1,51; 45.1.41,82.1; 45.1.86,7;
45.1.91, 2, 3; (45.1.91.1 implies lack of fa u lt ,  as also 
do 45.1.83.5 pr & 50.17.23); C 4.49.14; Brunneman op a i t  

18,1,8; 45 .1,91; Grotius 3.47.1; Van der Linden Koopmm's 
Bandboek 1.14,9 (2); Pothier Pandects, ad D 4,6.3.106; Ob tig s  
& 212; Lowxge § 309; Contrats 2.3,1,3; Mposelc t  ###8 
(1902) 19 SC 370; Van dev Msrye v Colonial Gove?nme?it (1904)
21 SC 520 at 523; FrenkeI v Ohlssonzs Caps Breweries
jDtd 1909 SC 957 at 965 and 1909 TS 865; o 
S tn tta fo rd  <5 Co 1910 AD 10'1 at 117: Daly v Chisholm &
Co Ltd  1916 CPD 562 at 571; Schlsngemann v M@yer}
Bridgsns i  Co Ltd  1920 CPD 494 at 503; McCabe v Burisch 
1930 TPO 261; Loubser v fo rs te r  1944 CPD 380;
Benjamin v Myers 1946 CPD 655 at 661; B offm d v E lge ti 
1949 (3) SA 91 (SA) at 102; Wirsohms S A (Pty) L td  v 
Q rem bla tt 1959 (3) SA 909 (C) at 912; B A
Crushers (Pty) L td  v Pandass 1951 (2) SA 543 (N) at 
546-7; Grobbelaar M O v Bosch, 1964 (3) SA 687 (E) at
691; fPeyJ &W % 86%% 1968 (3)
231 (W) at 239; Dryland Farms (Pty) L td  v Botha 
1969 (2) SA 617 (G) at 621, The princ ip le  is also 
im p lic it  in the cases dealing with fic tio n a l fu lfilm e n t, 
such aa A y m  v 1921 CPD 502 at 506-7;
Marqitard $ Co v Biooard 1921 AD 366,per counsel
at 368; MaoDuff <8 Co (L iqu ida to r o f) v Johannesburg Consolidated
Zhwaaamme CbmpaMy 1924 AD 573 a t 607-8, 610-11
(but c f Boose v Zeedarberg A Dunam 1918 CPD 283 at
292-3, where the princ ip le  was excluded by the laws of
agency); aee fa rm  f f ty ;  l t d  v 8ot%a 1989 (2) SA 617
(0) at 621, I t  is submitted that a "consent" to
expropriation (see 8&#%%*M&08o% #&udatoaa% Camadt v
Shapiro 1953 (3) SA 418 (C)) is in s u ffic ie n t, since the
owner has no choice in the matter.

107, &z%y p C%da*a%m d Co Dtd 1916 CPD 56 2 at 570-1.

108, See page 31 supra>



the promisor which is the subject-matter o f a contract in  a ' 
trustee or liqu ida to r, or a c u m to r  bonis  in  the case of his 
p rod iga lity , or its  sale in execution to sa tis fy  his unpaid 
debts can be said to be a ttribu tab le  to his own fau lt. In 
Van den Heevev v B e s te r^ ^  i t  was assumed that these c ir -
cuinstances did not constitute im possib ility  of performance,
and the debtor was held lia b le  fo r the i d  quod in te r e s t  6n

the ground tha t he had fa iled  to prove that he would not be
in a position to give transfer of the property in the future .

I f  the debtor is  at fa u lt p e rp e tu a tio  o b lig a t io  obtains, and 
he remains lia b le  fo r the i d  quod i n t e r e s t because his 
fa ilu re  to perform constitutes a breach of contract in suchi i i
a case. Sureties fo r the payment o f the debt or performance

112of the obligation are accordingly not released, though the
cred ito r would be obliged to pay fo r, or to set o f f ,  any
benefits he has received from the contract up to the

113occurrence o f the supervening event, What has been said 
applies even i f  the action o f the debtor has merely resulted 
in  his obligations under the contract becoming parti a lly  
impossible o f performance. ^

(bj Where the cred itor is a t fa u lt and th is results in the 
performance promised by the debtor becoming impossible, again

109, T981 (3 ) SA 625 (0) a t  627,

110, See above at pp IB f and D 45,1.91,3; Pothier Oblige 
# 628,

111, a 4 5 ,1 .9 1 ,3 ; C 1 ,49 .14; Voet 1 9 .1 ,4 ; Pothiar
§ 625; Qrahm v Estate o f  Al&oak 1906 TH 38; Er§nk&l y 
Qhlsson's Gape Brm&ries 1909 TS 957; Dryland Farms 
CZW y acaka 1969 (2) SA 61? (G) a t 621,

112, MaQafo® v Burisoh 1930 TPD 261; Loukser y Vorster 1944 
CM) 380.

113, 2 4 5 ,1 ,9 1 ,4 ; 45,2 ,18; 46,1 ,58,1  ; Pothiar O&Zda* B9 
273, 629, 631,

114, Spencer v Gostelow 1920 AD 617,



115, „
the im possib ility  cannot be said to be due to v is  m jo v :  T- or 
casus fo r tu it,u s , and so i t  does hot operate to discharge the 
contract The debtor wiIT be discharged from his obligation 
and w ill not be 1 tabTe fo r  thef^id quod in te re s t. Further­
more, by reason of fic tio n a l fu lf i lm e n t^ 8 or the terms o f 
the pa rticu la r con trac t^8 he may be e n titie d  to performance 
or a t least compensation from the cred ito r as a resu lt o f the 
le tte r 's  dolus . ■20

(c) .Mora.

( i)  Mom ersditorifS  j I f  the cred itor is in  mora* the 
loss fa lls  on him, the contract is not terminated, and he 
continues to be liab le  to the debtor fo r his counter-performanee 
or the id  qm4 in te r e s t? ^  I t  would appear that i f  there

115. Wim&hm® SA (P ly ) L td  V G re e n b ta ll 1959 (3) S A 909 (C) 
at 912. As to p a rtia l im possib ility  o f performance see 
pp 150f below.

116. D 45.1.136.1 and Donnell us op a i t  ad D 45.1.136.1. (See J W 
tiesseIs op o i l  § 2686.)

117. 0 45,1.23.

118, 2 36,1,21 % 35.1,81,1; 40,7,98; 46,1,86; 60,17,161; W
Savigny op o i l  2.3.119; Brunneman op a i t  36.1.24;
Pothier dbligs  233; Fagm v P retorius  1921 CPD 502;
$m m  y Bmmm 1924 AD 550; MaoDuff & Co o f
V Johdnnesburg Consolidated Investment Co 1924 AD 573; 
Mafoim. v im m  1929 CPD 26; Fast Asiatic. Co v Stmrsin 
1933 NPO 897; 9 aakfrnawdta 1938 CP0 143;
Momig V Johnson & Co Ltd 1935 AD 262; Vos v Grmfe 4 
Fumim 1947 (4) SA 873 (C); Vm Hssrdmt v Emmam 1953 
(3 SA 180 (T); u ao*fdA 1959 ( 2) SA 377
(T); Dadry CPty7 l t d  t  Awto Cb
Ctd 1963 (1 ) SA 639 (A); Scott u Poupard'
1971 (2) &A 373 (A),

119, Boose V Zeedeberg i  Bimatm 1918 CPD 283 at 288f  and 
eases referred to in  n 118,

120, Oowan v Bocem 1924 AD 550 at 571; Earrism ith B u ild ing  
Society No B V Taylor 1938 OPD 36.



has been a valid tender o f performance by the debtor but the 
cred itor is  in  m m  to receive i t ,  and the thing so tendered 
is  afterwards accidentally destroyed, the im poss ib ility  of 
performance is not due to the accident but to the refusal of 
the cred itor to accept that performance when i t  was both due 
and possible, Hence i t  became impossible on account of the 
fa u lt of the cred itor, and not on account o f .the supervening 
event.

(id ) Mom dmbitaei$! Where the debtor s in  m ro , he 
is not generally released from the duty to per form by the 
occurrence of the supervening event o f v is  major ov awms 
fo r tu itu s )  because mom perpetuates the obi ig a t io i^  ju s t 
as i t  does where the debtor's own act incapacitates him from 
performing under the c o n t r a c t . I f  he had performed in 
time he would have performed before the occurrence o f the 
supervening event that incapacitated him from performing.
Hence the im possib ility  is not due to yds major or comm 
fo r tu itm  but to his fa ilu re  to perform timeously.

Mora, then, is in tim ate ly connected with the question of the 
causal connection between the v is  major or casus fo r tu itu s  
and the in a b il i ty  to perform the obligation under the contract. 
I t  fo llow s, therefore, that i f  a fte r the debtor is in  m ra  
he makes a valid tender to perform his obligations under the 
contract, but the cred itor i in  mom in accepting such tender, 
i t  wi 11 be the cred ito r's  mom tha t w ill be the proximate 
cause of the fa ilu re  to perform, not the debtor's m m i benoe 
the position which w i l l  obtain is that outlined under para

122, D 16.3,12,3,14; 30,108,11; 46,1,8,2; Grotius 3,7.10;
3,4,7,1; Voet ad p 1$.3.12,3,14 n 6; Pothier 0bH@s 
11626 , 627; Karl Otto von Madai Dio Lshr® von d<$r Mora 
(1837) pp 270f; Weasels op ad* 1 2704; but 
c f Momtn v Mo$t$rt (1881) 1 SC 185.

123, See above p 102.



Converselys i f  the cred ito r is in  m m  but goods which the 
cred itor is  obliged to de liver under the contract thereafter 
perish owing to the negligence o f the debtor, the debtor 
should continue to be liab le  under the perpetuatio ob liga tio iz is  
princ ip le , since i t  is his negligence tha t is the proximate 
cause o f the fa ilu re  to perform.

Joint debtors are not responsible fo r one another's 
unless they are co-debtors in  m lidvm .  ̂ o f course, an 
agreement by the cred itor to accept delivery at a la te r date 
can purge a debtor's mom.

124. D 45,1,91.3,

125. I t  is sometimes said that i t  is a defence fo r a debtor 
in  m m  to counter that the m s  which ne should have 
delivered to the cred itor would have perished in  the 
c red ito r's  hands anyway, This rule flows from the
rules of risk in sale, which, although closely associated 
with the question of supervening im possib ility  of per­
formance, are quite d is tin c t from i t ,  and w ill be 
considered below at pp 180f,

126. 2 22,1.3,2,4,

127. D 45,2,18; Pothief (&Wg*§3273 , 629 , 631,



CHAPTER 5

ABSOLUTE IMPOSSIBILITY

A. Interpretation of the Contract

Once i t  has been ascertained that an event has occurred which 
constitutes v is  majov or casus fo r tu itu s , i t  is necessary to 
see whether i t  was such as to make performance under the 
contract impossible. In order to determine th is , i t  must 
f i r s t  be established what exactly was promised under the con­
tra c t, and then whether in fac t the event renders th is 
promised performance substantia lly impossible to achieve.

Vis mgov or msus fo rU d tu s  can a ffect the performance in 
many ways; fo r example i t  may render the promised performance

(a) i l le g a l, e ithe r because o f
i 1 9( i)  new le g is la tio n , even of foreign states and 

subordinate le g is la tive  b o d ie s w h ic h  prohibits 
the performance o f the promised act, or otherwise 
makes i t  impossible to carry out; or

( i i ) an act o f state, such as a declaration o f •

1, Leyser M^di.MUoms 1904; Wessels op a i t  § 2646; 
ttitm te rsm n d  Township Estat$s & Hruxnor Coxpovation Ltd  t? 
bdtov Bomd 1907 TS 231; Naidoo v Ramavcdn 1962 (3) SA 
903 (D) i ttvloak v M ilfo rd  Lnmstmmts (Pty) L id  1362 (4)
SA 298 (C’r (a case o f in i t ia l  im poss ib ility , but the 
princip le is  the same); BsHtgr M  y Duosnhagd]97.7 (3) SA 
884 (E) at 888-9; Omslas v Andrew's Oaf4 1980 (1 )
SA 378 (W) at 394F; but i f  the le g is la tive  prohib ition 
is not absolute so that performance can be effected 
under the authority of a permit, i t  is  necessary to allege 
expressly or impliedly (Naidao v Rammrain supra) that 
such permit has been refused y MZ&oy 1962 (3) SA
906 (N)); and see above at pp 93f,

2, Wessels op a i t  I I  2675-3 and above at pp 94 f ,

3, Mountstsphsns & C o llins  y Ohlsson's Caps Brswsriss 1907 
TH 66; Baylsy v Harwood 1954 (3) SA 498 (A),



4 g
war or the expropriation o f property ; or 

( i i i )  other changes in  the legal s itua tion  such as
6( i )  the c red ito r acquires ex Im vav iva  causa

fu l l  t i t l e '7 to the thing owed by the debtor;'
g

( i i ) the thing owed becomes extra  com em im ',

( i i i )  performance under the contract becomes
contra bonos m ores,for example, where i t  
would be immoral to perform? or otherwise

4, A, von Gail P ra c tic a n m  Observationem, tam ad Procession 
Judia-Carum qmm Causarum D ecis iones p e r t in e n t iw ,  2.2.3; Pothier 
O blige  § 614; land tra rk v Van d&r H a lt  (1884) 3 SC 300, Harden
v S W  (1847) 2 Menz ISO; Awbriab* % &zdW (1848) 2 ManZ 174; 
Treasurer-G enera l v Loxton  (1881) SC 304; Van D ruten v C lo e ie  
(1885) 3 HCG 276; 4 Da Jon? % AbpZanaky 4 Co (T&01)
18 SC 156; Davy v Walker 4 Sons 1902 TH 114; North-W estern  
H o te l L td  v R olfeS j Hebei 4 Co 1902 TS 324; K ope low itz  v 
Hansen* Schrader 4 Co 1903 TH 134; Goldberg v Hants 1903 TH 
150; Tw eigennaft v Rot fee* Hebei 4 Cb 1903 TH 242; Godfrey  4 
A ro n s te in  v Bevnberg 4 Co 1903 TH 372; Flem ing v Johnson 4 
Richardson  1903 TH 319; Van der Merwe v C o lo n ia l Government 
(1904) 21 SC 520; «%* v MzAomat (1901) 11 CTR 816; fataes, 
Flamman 4 Co v Kokstad M u n ic ip a li ty  1919 AD 427; B e re tta  v 
Rhodesia Railways 1947 (2) SA 1075 (SR).

5, Pothier Ob%t?s§ 614; Jow&art *  aaetar 1977 (4)SA 560 (T);
and see above at p 100,

6 , D 30,34,8; 44,7,19,

7, D 50,17,139,1,

8, In s  t i t s  2.20.6; D 44.7.17; Pothier O blige  I  616; unless 
i t  is owed in  the a lte rna tive , when the a lte rna tive  
performance remains due (P 45,1.16 pr; 45.1.83; and see 
below at p 116.

9, D 45.1,51; 45,1,91,1.3,

10, For example where research now indicates that the drug 
to be supplied is harmful. See also In s  t i t s  3.19,24;
D 2.44.27.3; 12.5.2; Grotius 3.1.4.2; Van der Kassel Th 
480-1; 2,14,16; and Jordan v Mines and M ine ra ls  
E x p lo ra tio n  Syndicate L td  1904 TH 227 ( th is is rea lly  
a case where i n i t i a l  im p o ss ib ility  of performance 
occurred, but the p rinc ip le  is the same.) See also Koenig  
1) JO&MSOM 4 Co 1936 AD 262,



n
contrary to public po licy, fo r instance, 
one o f the parties to a contract becomes 
an alien enemy o f the other because o f the 
outbreak o f war or performance under the 
contract by one party is to be made on 
what, to him, is enemy te r r ito ry .

I t  is submitted that the parties cannot contract to
perform in  spite o f supervening i l le g a l i ty ,  as such a
provision would be contrary to public po licy, though i f
a party has "guaranteed" performance he may nevertheless
be liab le  in damages fo r fa ilu re  to perform even in the
case of supervening i l le g a l i ty ,  unless such undertaking
is i t s e l f  ille g a l db in i t io ,  fo r instance, to supply
arms even i f  a war should break out between the p a rtie s ' ,

12res pecti ve countries.

(b) physically impossible, fo r example

11. Thg Tvm&uxy v uunds lfingo?  & Kawihsimsr 1919 TPD 329;
B n m U it  v E n s e le it  1952 (2) SA 385 ( I ) . In flaym # v
K in g a i l l ia m to m  M u n ic ip a lity  1950 (3) SA 841 (Ej at
847*8 the court considered tne question of im possib ility  
o f performance, but held that i t  did not obtain in that 
case on the fa c ts . I t  is submitted that i t  would
have been ju s tif ie d  in holding that in view of the casus 
fQ F ttd tm  which i t  found had occurred i t  would have been 
contrary to public policy to perform under the contract, 
had the circumstances been a l i t t l e  d iffe re n t ~for 
instance, had there been barely su ffic ie n t water to 
support l i f e  in the town, and performance to the 
applicant would have been suspended un til conditions 
improved.

12. I t  is submitted that i f  the contract in Bccynm v 
K in g b J illia m to w n  M u n ic ip a lity  (supra) had obli ged the 
m unicipality to supply water to the applicant "as
long as there is water in the dam" or "in  preference to 
a ll other users" i t  would not have been il le g a l &b 
i n i t io ,  and Haynes would s t i l l  have been en titled  to 
damages,



( i ) the subject-matter of the contract is 
destroyed^ without fa u lt  on the part of 
e ither party or those fo r whom e ithe r party 
is  responsible;

( i i )  something or someone essential fo r performance 
becomes unavailable fo r at least a c r it ic a l 
period o f time, fo r example, the subject- 
matter o f the contract is  lo s t (but here the 
contract is terminated only i f  such subject- 
matter is not recovered w ith in a reasonable

14
time’ ), beneficia l occupation fo r the purposes 
o f the lease is im possible,^ the death, 
serious (but not t r i f l in g '* 6) ,‘ 11 ness, insan ity , 
internment or imprisonment o f a person 
(without his fa u lt)  where his personal 
performance is essential under the

1J. D 19,2.33; 22.1.3.2.4; 45.1 .33; 46.3.107; 50,17,23^ r;
Voet IS .2.23; Van der Linden 1.15.12; Pothier L0m§&
§ 138f, 194, 197, 309; Windscheid op e t*  2.264 & 316; 
TouTlier 4,449; The S a lisb u ry  B u ild in g  & Investm ent 
S ocie ty  v The B r i t is h  South A fr ic a  Go (1904) 21 SC 238; 
Boltshausen v M inm ar  TO'HOG 50; She B em ni Brodme Go ■ 
M in is  te r  o f  Railways S Harbours 1914 W L 0 31 ‘.Daly
*  a Cb JG&Z 1916 C P 0 562 at 569,

14. . 45.1.37; Voet 18,6.1, n.2; Pothier O b lig s i 620.

15. Voet 19,2.223; Pothier Lomge I  112; United Mines 
of v awz* CoMaoKdhfad (1900)
17 S C 419; &W u
a Co 1902 T S 324 at 331; w

6&Z 1909 TS 957; v 1$4&
NPD 238 at 246; J’or&m w N&naa a rattan.
Syndicate Ltd  1904 TH 227 at 237; provided that 
''substantial" performance is not possible.

16. D 19.2,27.1; 40.7,45; Voet 19,2.27; Huber P rm lm tio m s  
Juris  G ivi Us 19,2.23; Uedendaags e Rechtsgeleerdlieyt 
3,8.20; Pothier Louage § 168; Tkorm4 S tu tta fo rd  &
Co o McNally (1891) 8 SC 143; Boyd v S tu tta fo rd  $
Co 1910 AD 101,



con trac tJ '7 in the absence o f an agreement
1R

to the contrary, of course;

( i i i )  the premises in  which, or thing on which, the 
work has to be done is destroyed.’*®

?nIn addition, i t  has been suggested that a fundamental change

17, D 27,1,108; Voet 17.1.15, 16; 19.2.23; Grotius 3.12.11; 
3.21.8; Hsax'tl&y v 'Poupavt (1829) 1 Menzies 400; B e l l  v 
E sta te  Douglas (1306) 23 SC 661; Boyd v S tu t ta fo rd  &
Co 1910 AD 101; Ex p a rte  Dm oon's Executor 1910 TS
8 b s  Fa irc lough  v Buckland  1913 SR 186; P eters j Flcamm  
I  Co v Kokstad M u n ic ip a lity  1919 AD 427; Pelimsky v 
Z ts to #  1920 .WTO 32; Steyn % dtey* 1939 W1D 234; 
Schlengemxnn v Meyer3 B ridg em  S. Co L td  1920 CPD 494;
B e re tta  v Rhodesia Railways L id  1947 (2). SA 1075 (SR).

18. Voet 17.1.15 (but c f Voet 17.1.23); Van der Linden
4.1 14.3; Bynkershoek Quaes Ju r P r iv  3.10; Pothier 
SocidtS  I  145; Torbet V Executors o f  A t tw e ll  1879 Btich 195; 
Boyd v S tu t ta fo rd  «§ Co 1910 A D 101; Ex pa rte  B ecker's  Execu- 
'to rs  1939 CPD 496; E x p o r ts  Wolmzn W  1946 CPD 672 
(except p o s s ib ly  in the case o f a husband-and-wife 
partnership, Ex pa rte  W e in rich 's  Executors 1929 CPD 37 a t
39.)

19, Voet 19,2,37; Pothier Lounge 7.3; see also Appleby y 
Myar# (1867) LR 2 CP 651, 36 LJCP 331, 16 LT 66C Ex Ch, 
referred to by Wessels op a i t  at § 2736; and
B v B re m r Rolandnt&uhl&3 R e iohsgerioh t (11 Z iv i ls e m t )
21 March 1916 88 ERG (Z) 172, (See W A Ramsden 
"Supervening Im possibility o f Performance and Changed 
Circumstance in German Law" (1976) 39 367
To some extent th is depends upon the terms o f the 
contract i t s e l f ,  fo r example in the case of building 
contracts whether i t  is  a "lump sum" contract or one p e r  
avem iom m  (see D 19,2.51.1; Voet 17.2.37; Byte v 
AbZwd (1891) 6 EDO 43; y ar#8%% T913 TPD 677;

o UMiam o f DaMda) 1917 AD
262; Jacobs i  Evans and Campbell 1937 (2) PH j  21;
O erliko n  SA (P ty ) L td  V Johannesburg C ity  C ounc il 1970 
(3) SA 579 (A),

20. Maas dorp I n s t i t s  o f  S A Law 9 th ad (1978) I I I  p 57; Kerr 
P r in c ip le s  o f  the Law o f  C on tract (3rd ed 1980) p 323.



in circumstances which r*su its  in a fa ilu re  o f the- underlying 
common understanding of the parties regarding the basis o f 
the contract w i l l  also resu lt in supervening im poss ib ility  of 
performance under the contract so as to bring the contract to 
an end. This contention, however, requires very careful 
consideration. I t  w il l be considered presently a fte r a con- 
side ra ti on of the performance required as indicated by the 
contract which the parties have entered in to .

The performance required by the contract is , of course, a 
matter o f in te rpre ta tion , and the ordinary rules o f in te r­
pretation apply. Thus, the court w i l l  endeavour, as fa r as 
possible, to give e ffec t to the agreement o f the pa rties .
Hence, i t  w il l  in te rp re t the contract so as to avoid holding 
that performance under i t  is  impossible, i f  th is can fa ir ly
be done in the circumstances of the particu la r c a s e f o r

2?
example, to avoid the performance being i l le g a l . Furthermore, 
i f  the contract can be substantia lly  performed, i t  is  sub- 
mi tted that the rules o f supervening im p o s s ib i l i t y  of 
performance w il l  not be applied. Thus i f  A le ts to B a farm 
and a substantial herd of ca ttle  on i t ,  together with a ll the 
buildings and other livestock on i t  and be fo re  the lease is 
due to commence, ligh tn ing destroys a fowl-run a d jo in in g  the 
farmhouse and the half-dozen fowls in i t ,  t h i s  happening would 
no t e n tit i e  B to claim the lease to  be at an end on the

21, N&vi&k v Co/nair Bolding® L td  1979 (2) S A 116 (W) at 
130-3, a case o f suspected i n i t i a l  im p o s s ib i l i t y  of 
performance, but i t  is submitted that the princ ip le  is 
the same, because o f the requirement in supervening 
im possib ility  of performance that the im possib ility  
must be absolute - see post at pp 11 f ,

22. Copondims v Badat 1946 AD 548; Cross v Wishakn
19S4 (1) SA 216 (N) w 1959 (4) SA 60
(FC ); t  amwta 1971 (1) SA 819 (A) at 829*30)
Ornelas v Anebm 's CafS 1980 (1) SA 378 (W) at
392-3, But where i t  is  capable of being performed in  a 
legal way, i f  the parties intended i t  to have an 
i 1 legal resu lt, i t  w i l l  s t i l l  be void {Rsynolds v 

1959 (4) SA 50 (FC)),



grounds that fu l l  performance under the agreemen" by B is no 
longer po ss ib le .^  This approach appears to be what O'Hagan 
J had in mind in the case of Gvdbb»lmv W v Bosoh^ when he 
stated that

" j j n  the present case i t  can be said tha t an 
integral and material part o f the subject-matter 
o f the agreement between the parties - the assets 
available fo r d is tribu tion  upon dissolution of the 
partnership - has been los t as a resu lt of 
SANLAM1s repudiation of the insurance p o licy ,"

The rules of supervening im poss ib ility  would not have been 
relevant i f  an integral and material part of the subject- 
matter o f the contract had not been lo s t.

What w i l l  amount to an "integral and material part" o f the
bargain contracted fo r and what w il l  not lie s  in the view o f
the court on the facts of the case. In cases of doubt the
court should find the part of the performance in issue to be
an integral part o f the bargain, so that the contract w il l be 
p a rtia lly  impossible o f performance. The promisee will then

23, Of course, he w ill only want to do th is  i f  he regrets the 
bargain, fo r, as w il l  be seen, in a case of pa rtia l 
im possib ility  o f performance he can accept wnat remains 
possible and claim an appropriate reduction in his 
counter-prestation; see below at pp 150f. See D 18.1.58; 
44.2.25.1; Pothier Vents n 4; Cods C iv i l  para 1636; 
Stockmans Bso%-s 97 n 3; A Bechmann Dsp Kauf naoh gsmsin&n 

(1876-1906) 2 455, 484; Wessels op o t*

24, 1964 (3) SA 687 (E) a t  691, Sea a ls o  & 1 9 ,2 ,2 5 .6 ;  P o th ie r  
lawagw § 156; S akradkr 4 Cb u K o p e k w ita  1903 TS 707
a t  718; Tbwmw&Zp Fe ta*#  amd # M a w e  C b rp o ra tk v i
W  v A W  M ate r B oard 1907 TS 231 a t  237-8, 239-40; Dab,
v Chisholm & Co Ltd  1916 CPD 562; Hayes t> F ie ld  (1923) 44 MLR 
311; ttsiribevg v Weinberg Bros CHy) L td  1951 (3) SA 266 
(C) at 271-2; Becylsy p Hcmood 1954 (3) SA 498 (A ) ; Amaia 
*:% ## l t d  w P 1957 (1) SA 93 (T) at 101 (a case
of i n i t i a l  i l i t y ,  but the princip le is  the same);
Wimohms SA (>. p Grssnblatt & Anar 1959 (3) SA 909
(C ) ;  Jouhert v Be#t e r  1977 (4) SA 560 ( T ) ; and above a t p 30,



be given the opportunity of choosing whether he w il l  accept 
less than fu l l  performance, rather than being le f t  to his 
remedy fo r damages fo r defective or incomplete performance, 
which would otherwise normally be his only remedy in the case 
o f a non-material or non-essential b r e a c h T h e  courts tend 
to apply the rule requiring the im possib ility  to be absolute 
rather s tric tly . In AZpaz AKm,# <S
Maasdorp JA considered the question whether "an im possib ility  
aris ing from changed circumstances a fte r a contract has been 
entered in to  would excuse a party from performing the 
conditions o f the contract", and came to the conclusion that 
i t  did not. Maasdorp JA, however, re lied heavily on the 
English authorities as well as two early South African cases,27 
both o f which were c r it ic is e d  and departed from in the 
following year in the seminal „ ision of JBetars, FWmzM 4pQ
Co v jkketod AWidotpaZt'; Ne ertheless, XZgoa JS&d
y irksZZ <5 Douglas*"' s indicate, correctly, that even 
absolute im possib ility  personal to the promisor is  not lega lly  
e ffective  to bring about a termination o f the contract.30 
A classic example o f th is in  the old authorities is impecuniosity 
on the part o f the promisor.31 I t  is otherwise i f  the

25, K fo to r ia  faZZa 4 2na%eyaaZ A & w r Co 6W  y  C o% *oZ & bW
Langlaagts M im s L td  1915 AD 1,

26, 1918 AD 145 a t  171-2,

27, *o rd *»  y (1847) 2 Men t ie s  150 and gay y ZMWedonaZ 
C o iao fZ  o f  A b ?  #ZZ4am 'a fown (1880) 1 EDO 97,

28, 1919 AD 427 a t  436.

29, Supm.

30, The case actually turned on the wording o f the pa rticu la r
contract and not upon the rules re la ting  to supervening 
im possib ility  o f performance, and i t  is submitted, was 
c o r r e c t l y  dec ided, d e s p ite  the  m is le ad ing  a u th o r i t i e s  
referred to by Maasdorp JA,



op
impossibility is personal to the promisee.

B. Performances Owed in  the A lternative

I t  follows from what has been said tha t in a contract ad 
daridum the accidental destruction o f one of the res owed in 
the a lternative w i l l  not resu lt in the termination o f the 
contract by reason o f supervening im possib ility  of performance, 
as long as the a lternative method o f performance remains 
p o s s ib le ,u n le s s  the cred itor is in  mora in respect o f the 
res destroyed,3̂  or the party who is to make the choice under 
the contract35 has chosen the a lternative that is  subsequently 
destroyed.36

C. Promise o f a Genus

So, too, where what is promised is a gmua or indeterminate

32, tfoidoo i  Narmarain 1962 (3) SA 903 (D); Sooju v P illa y  
1962 ( 3) SA 906 (N); WylooK v M ilfo rd  Investments (Pty) 
Ltd, 1962 (4) SA 298 (C); Omelas v Andrm's Cafe
1980 (1) SA 378 (W) - a ll cases of in i t ia l  im possib ility  
o f performance, yet on th is  point the princip le is  the 
same,

33, D 18,1,34,6; 45,1.28; 46,3,72,4; 46.3,95 pr; 45,126 pr; 
23.3.10.6; 30.47,3; 31,4,1; Vinnius ad Ins t i t  3,14 
(16),2.6; Pothier 260; aryZmid W
w gotta 1969 (2) SA 617 (8) at 621.

34, D 45.1.105; Pothier Ohlig® § 621; fo r example, i t  was 
va lid ly  tendered before destruction and the tender was 
un ju s tifiab ly  refused.

35, For example, a specific parcel of money (# 45,1.37,)

36, Jaetit 4,6,33; 4 134,2,3; 18,1.25; 23,3,10,6; 30,8,2;
30,109,1 ; 31,15; 34,6; 45.1,75,8; 84,9,11; P van Wetter
Lm Obligationes m  d ro it  remain i  326.



and n o t  a specific  res  , 37 and other specimens o f the genus
e x is t, the contract is  not impossible o f performance, f o r  i t

can be carried out by substitu ting an appropriate number o f

the remaining res o f the same genus which match up to the
description o f the things promised.^ I t  does not matter
how d i f f ic u l t  or expensive i t  may be to obtain them.

39Poverty is no excuse.

D. D iff ic u lty  or Inconvenience or Risk in Performing

Performance must be impossible, not merely Inconvenient, 
costly or d i f f ic u l t ,  even i f  extremely s o / 0 or even r is k y .^

37. D 30,84.9; 31,11.1.

38. See above at p 30; see D 45.1.9,35; C 4.2.11; the
Commentator on C 4,2.11; Neostadius Supr Cur 82; Christinaeus
1,172; Cons van Hoi Beohtsgeleerden  1.2,14; Pothier
Band 46.3 n 106 (g ); Combrinok $ Co v The B r i t is h  South A fr ic a  Co
(1901) 18 SC 45; YocWkan yjUywkr* <G.#e%.1914 TPD 264 at
261-2; Hersmm v Shapiro  <§ Co 1926 TPD 367 at 375f.

39. C 4.2.11; Hersmm v S hapiro  & Co 1926 TPD 367 at 375f.

40. 2 45,1.2,2; 45.1.137,4; Voet 19.1,14; 19,2.15; 22,1,9;
A d le r v B lo m fm te in  Town Counci I  (1894) 11 CLJ 69;
Ward v fronod# (1896) 8 HCG 82; W ktZer'afatat# P CoWMkt 

(1902) 12 CTR 947; v Anga&fK 4
1914 TPD 254 at 260; MaaDwff 4 O; JG&Z fJh ZdgwtdbtdaMjw

Joham m burg C onso lida ted Investm ent Co 1924 AD 573, at 
601-2, 606; Hereman v Shapiro  4 Co 1926 TPD 367 at 375-7;
Lucerne Asbestos Co L td  v Backer 1928 WLD 311; Weinberg 
v Weinberg Bros CPty) L td  1951 (3) SA 266 (C) at 273f;
Van D ig g e lm  v De B ru in  1954 (1 ) SA 188 (SW) at 
193; Is  c o r  Pension Bund V Balbem  Holdings (P ty) L td  
1973 (4) SA 515 (T); of MaoDwff'e case and the 
Aabeeto# case with dordbw v 4 Mlmera&e BopZoratfan
Syndicate L td  1904 TH 227, where the formation of the
company would have been immoral and hence was t o t a l l y
impossible to e ffe c t. See also W A Rams den "Breach,
Supervening Im possib ility and Risk" (1976) 95 BALI 16.

41. M u lle r 's  Estate v C o lo n ia l Govt (1902) 12 CTR 947, but
see above at p 94,



118.

What is possible, and what is not possible, o f course, is  a 
question of fact and must depend upon the circumstances, fo r 
example the s c ie n tif ic  knowledge possessed by mankind at the 
particu la r time. Tt  may be that the courts w il l  regard 
something as being impossible to do when i t  is not absolutely 
impossible but to a ll intents and purposes so. For example, 
i f  I promise to lend or se ll to you a valuable diamond ring 
to be the centre of a ttrac tion  fo r an important exh ib ition , 
but, through no fa u lt on the part o f anyone, the boat
carrying the ring to you founders in  a storm, there may be a
p o ss ib ility  t hat the ring could be recovered in time fo r the 
exhib ition by modern methods of salvage i f  a vast amount o f 
money and e ffo r t  were devoted to the task, but the chances o f 
recovery could be slim . The court w i l l  surely hold that the 
loan or lease o f the ring was impossible in the circumstances 
and that the contract is at an end.

There can be no exact or absolute standard of im poss ib ility .
To determine whether a promised performance has become 
absolutely impossible the courts must look at the relevant 
contract in the lig h t o f the surrounding circumstances. The 
factors that can be material in deciding the question may be

(a) ex trins ic  to the contract, such as the stage of advance­
ment o f s c ie n tif ic  knowledge or technology or even world 
c lim atic  and other conditions; or,

(b) the terms o f the contract i t s e l f ,

In BayUy v Banoood 42 Harwood owned certain property which 
he had used as a health and pleasure resort u n til the f i r s t  
o f May 1950, when he le t  the property to Bayley,who intended 
using i t  fo r the same purpose. In terms o f the lease the 
lessor undertook to transfer to the lessee a ll trading licences 
held by him in respect of the property le t  and the lessee

42, 1953 (3) SA 239 (T); 1954 (3) SA 498 (A).



undertook to re-transfer them to the lessor at the end o f the 
lease. In February 1951 the Peri-Urban Areas Health Board 
promulgated new bye-laws in terms o f which substantial 
structura l alterations and additions would be required to be 
made on the leased property i f  i t  was to continue to be used 
as a health and pleasure resort. In the same month the 
lessee applied to the licensing board fo r licences which 
would enable him to carry on using the property as a health 
and pleasure resort during 1951. This application was refused 
because the provisions of the new bye-laws had not been 
complied w ith . The lessee requested the lessor to carry out 
the necessary structura l a lterations and additions,which the 
lessor refused to do. The lessee then vacated the leased 
premises, tendering rent up to the date o f vacating the 
property, The lessor sued for rent alleged to be payable 
up to the end of July 1951. The lessee pleaded that owing 
to the default of the lessor in not making the required 
alterations and additions he had been unable to use the 
property as a pleasure resort. (Indeed,he had been successfully 
prosecuted for having attempted to do so.) He claimed in  the 
alternative that as he could not lawfully use the property 
as a pleasure resort he was en titled  to cancel the lease.

The Transvaal Provincial D ivision, on appeal from a magistrate’s 
court decision, found fo r the lessor, but the decision was 
reversed on a further appeal to the Appellate Division,which 
held the lease to be terminated by supervening im possib ility  
o f performance with e ffect from the date on which the lessee 
vacated the leased premises,43

43. I t  could be argued that the im possib ility  arose before 
th is date, in fact from the time of the promulgation o f 
the new health by -laws in February, 1951. Whilst that is 
true, i t  is clear that the lease was s t i l l  p a r t ia lly  possible 
o f performance, since the lessee could derive from i t  a use 
less extensive than that contemplated by the lease. Hence, 
in accordance with the rules of partia l im poss ib ility  (see 
below) the decision of the Appellate Division would seem 
to be the correct one, because the lease would remain in 
force u n til the lessee had made his election whether to accept 
what performance was possible under the lease or not.



De Wet J, delivering the judgment in the court a stated:

" I f  in fa c t there was a duty on the appellant to 
procure and maintain the licence he has not shown 
that th is  was impossible, he has merely shown that 
i t  would be an expense for him to make the a lterations 
necessary to sa tis fy  the requirements of the 
licensing au tho rities ,"

and found himself unable to read an implied term in the contract 
that the contract should endure only as long as the licences 
were procurable.

However, in the Appellate Division, Schreiner JA 45 concluded 
that

"[t]he  defendant could not reasonably have been 
expected to make the substantial additions t#  the 
p la in t i f f 's  buildings that had to be made i f  he was 
to be able to continue to enjoy fo r the short period 
o f his lease the use of the premises fo r the 
purpose ,#or which they were le t ,  despite the change 
in the law? he was therefore e n title d  to the 
remission of rent that he claimed,"

The fact that i t  was impossible fo r the business to be 
carried on othehvlse than at a loss, w h ils t no doubt i t

with the o f appeal, was not the factor on which 
th e ir  decisions u ltim ate ly rested. Greenberg JA sa id :46

: "'VilWlni the matter purely from an equitable po in t 
of viaw* i t  seems to me that when, through
damage has been caused to leased property, j t  i s : ,

44. At 244. Mai an J concurred.

41. 1154 (3) SA 49S (A) at 60S, See also y
f # * ;  W  197? (g) &A 277 (T) and A J 

Kerr 'The Effect on Leases of Supervening Im possibility o f 
.Performance" (1977) 94 M W



the 1#**or who shoetd r*p#4r th* dam#* &* I t  1* 
hi* propart) that 1* 1*pr**@d by # *  repair* rather 
the* that the 1#**#e ehowld h a * the alternative 
either of repalrim# the dam # at h i* owa # # t  or 
cemtlRwin# to pay rent wndar a lame fro* which he 
derive* *o benefit.. . ,

"Wha* 1 # *y  the 1 # *$ o r should r e p a ir  the d a m # *  I  
do not m a n  th a t  th e re  1$ a le g a l duty on him* th e  
mon-Obaaryano* o f  which would e n t i t l e  tha  
an a c tio n  fo r  breach o f  c o n tra c t, b u t th a t  th e  
ta s so r, 1 f  ha w ish ** to  hold the lea&ea bo the  
o b lig a tio n s  under th e  le a s e , should r e p a ir  the 
damage," 

Bpaemberg JA pointed o u t^  that there was nothing in the 1e#e  
requiring the lessee to do anything to the premlsa.' other 
than to keep them In good repair and added: 

" I f  the condition which prevented the obtaining of
the licence was due to lack of repa ir, then the 
fa ilu re  te  obtain the licence would be ascribable 
to his non-observance of his duties under the 1 ease, 
but that is  not the position, The failure is because* 
s tructu ra lly* the premises do not comply with the 
leg is la tive  requirements."

Hoexter JA said:48

"Indeed the position of the appellant appears to be 
the same as i t  would have been i f  the bye-laws in 
question had already been in existence and the 
improvements had already been made at the time when 
the parties entered into the lease and thereafter 
the improvements h%d been destroyed by lightn ing.



In that case the respondent could not have resisted 
a claim fo r remission on the ground that the 
appellant could at his own expense have restored 
the improvements w" 'e l f .  Sim ilarly the respondent 
cannot res is t the uiaim fo r remission on the ground 
that the appellant could have'obtained the licences 
fo r the year 195149 by making the improvements him­
s e lf, The making of the improvements would have 
resulted in a new contract o f lease, because the 
premises would no longer have been the premises 
specified in the orig inal contract and the rent, by 
reason of the appellant's expenditure in making the 
Improvements, would in e ffect have been higher than 
that stipulated fo r in the original contract."

in other words, the change in the requirements of the 
municipality for licensing the premises fo r use fo r the purpose 
fo r which they were le t was something which could not 
reasonably be foreseen, and therefore was a aasus fo^ttdUcs, 
Neither party was in law, either contractually or otherwise^ 
obliged to e ffec t the necessary structural alterations  
required fo r the purposes o f complying with the new require­
ments; hence the contract as i t  stood was impossible o f 
performance, because the premises could not be used fo r the 
purpose fo r which they were le t,  and neither party was 
obliged to re c tify  the position.

in other words, In determining whether an obligation is 
absolutely.impossible of performance, the court may have *egard 
to the contract i t s e l f  to see whether what was required to 
be done in order to make performance possible was something 
which fe ll within its  ambit or whether an order imposing the

,19, The court found that the lessee was contractually bound 
to maintain the licence in force during the currency f f  
the agreement and "re-transfer" i t  to the lessor at the 
expiry of the lease (at 505).



#rM@9 m #
# #  t&e ef#ct @f 4%)tatTi%y $Wr # # f$#  W  . # r ;
jecting the parties to an en tire ly  new contract - one that 
could never have been w ithin their contemplation at the time 
of contracting.

Thus the court was able to say that to compel e ither party to 
make the structural alterations necessary fo r compliance with 
the requirements fo r a licence would be to substitute an 
e n tire ly  new lease for the one the parties had entered in to .
So, too, to revert to the example given on page 118 above, to 
order the borrower of a c.amond ring to compensate the owner 
i f  the ring was lost at sea, because i t  was sunk in a pi ace 
where salvage was to ta lly  out of the question, would be to 
impose upon him a contract carrying very nearly absolute 
l ia b i l i t y  in the place of one which merely imposed upon him 
the exercise of great care.

I t  is clear, too, that when the court is examining the nature 
o f the contract i t  can take in to account the magnitude of the 
work involved, In Bay ley v Harwood> as was shown, Schreiner 
JA took in to account the magnitude of the alterations required 
and the expense involved in  making them, This is also im p lic it 
in  the judgment of Hoexter JA when he referred (quite 
unexceptionably) to the fact that the rent would in e ffect 
have been higher than that o rig in a lly  s t ipulated fo r, and so 
a new contract o f lease would have resulted.

This view is also inherent in the judgment of Greenberg JA 
(with whom Centlivres CJ concurred) where he sa id :5"1

50. Supra, See also Hindscheid lehrbuoh dm Bmdsktmvrnht®  
§ 264 2 referred to at p 39 supra.
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additional burden on one of the contracting parties would 
have the e ffect of to ta lly  a lte ring  th e ir  contract and sub­
jecting  the parties to an e n tire ly  new contract - one 
could never have been w ithin th e ir  contemplation at 
of contracting.

Thus the court was able to say that to compel e ither party to 
make the structural a lterations necessary """ comp!iance with 
the requirements fo r a licence would be • )s titu te  an 
en tire ly  new lease fo r the one the parties had entered in to . 
So, too, to revert to the example given on page 118 above, to 
order the borrower o f a diamond ring to compensate the owner 
i f  the ring was lost at sea, because i t  was sunk in a place 
where salvage was to ta lly  out of the question, would be to 
impose upon him a contract carrying very nearly absolute 
l ia b i l i t y  in the place of one which merely imposed upon him 

exercise of great care.

- ' I. , . . a

I t  is  clear, too, that when the court is examining the nature 
of the contract i t  can take in to account the magnitude o f the 
work involved. In Bay lay v Bearwood as was shown, Schreiner 
JA took into account the magnitude o f the alterations required 
and the expense involved in making them. This is also im p lic it 
in the judgment of Hoexter JA when he referred (quite 
unexceptionably) to the fact that the rent would in e ffect 
have been higher than that o r ig in a lly  stipulated fo r, and so 
a new contract of lease would have resulted.

This view is also inherent in the judgment o f Greenberg JA
(with whom Cent!ivres CJ concurred) where he said:.51

50. Supra. See also Windscheid Lekrbaah dm  Pandskt&nr&ohts 
§ %64 2 referred to at p 39 $upva.

51. At 502*3.



Author  Ramsden W A  
Name of thesis Supervening impossibility of performance in the South African Law of contract  1983 
 
 

PUBLISHER: 
University of the Witwatersrand, Johannesburg 

©2013 
 

LEGAL NOTICES: 
 

Copyright Notice: All materials on the Un i ve r s i t y  o f  the  Wi twa te r s rand ,  Johannesbu rg  L ib ra ry  website 
are protected by South African copyright law and may not be distributed, transmitted, displayed, or otherwise 
published in any format, without the prior written permission of the copyright owner. 

 

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices contained therein, you 
may download material (one machine readable copy and one print copy per page) for your personal and/or 
educational non-commercial use only. 

 

The University of the Witwatersrand, Johannesburg, is not responsible for any errors or omissions and excludes any 
and all liability for any errors in or omissions from the information on the Library website.  

 




