THE EFFECT OF PUBLIC PARTICIPATION

IN LAND-USE PLAWNING

ON THE CONCEPT OF OWNERSHI? IM SOUTH AFRICA

by

ADRIANA MARTA ANNA BURDZIK

Research report submitted for the approval of the Semate

in fulfilment of part of the requivements fo- the degree of
HMaster of Laws (Property Lew} (by coursework},
of which the other part consists of the compTetion of a
programme of courses

in the

Faculty of Law
University of the Nitwatersrand

Supervisor: Prof  # LEWIS

June 1987




2.3.1
2.3.2

TABLE OF CONTENTS
INTROIUCTION
The emergence of publfc participation

1n South Africa

KNorweto

dohannesburg City Council v Tugendhaft
1987 1 S 16 (A)

Purpose and Outline of study

PUBLIC PARTICIPATION

Definition
Bevelopment

United States of America
Unfted Kingdom i,

Methuds of participation
Introduction &

Conventional means of public
participation




3.3

3.3.2.1
3.3.2.2
3.3.2.3
3.3.2.4
3.3.2.4.1
3.3.2.4.2
3.3.2.5
3.3.2.6
3.3.2.7

3.3.2.8
3.3.2.9

Partictpation procedures provided by
the Tegal process

PUBLIC PARTICIPATION IN SOUTH AFRICAN
LAND-USE PLANNING

Physical planning - a definition

The fintegration of conservation fnte
Tand-use planning

Public partictpation in physical
planning

Introduction
Statutory participatory procadures

Intreduction

Group Areas Act 36 of 1966

Physical Planning Act 88 of 1967
Environment Conservation Act

100 of 1982

White paper on a natfonal policy
regarding environmental conservation
Commission of fnquiry into
environmental Jegislation @
Conservation of Agricultural Resources
Act 43 of 1983

Atmospheric Pollution Prevention Act
45 of 1965

Lake Areas Development Act 3¢ of 1975
Mountatn Catchment Areas Act 3 of 1970
Forest Act 122 of 1984

32

A 3

EN



3.3.2.10
3.3.2.1

3.3.2,12

3.3.2.12.1
3.3.2.12.2

3.3.3

3.3.3.1
3.3.3.2
3.3.3.3
3.3.3.4
3.3.3.5
3.3.3.6

3.3.3.7

3.3.4

4.1

Natfonal Parks Act 87 of 1976 65
Regional Services Councils Act 66
108 of 1985

Township establishment and 67
town-planning

Township establishment 68
Town-planning 71
Non-statutory participatory 7
possibiTities

Natiomal Physical DeveTopment Plan n
Regional development associations 80
National Regional Development 82z
Advisory Council

Department of Planning and the 83
Envirenment

Interest groups 84
Education 84
Environment impact assessment 86
‘Judfctal participation’ 9%
Advantages and disadvantages of 93

public participation 1r South Africa

Tonclusion . 98

THE IMPACT OF PUBLIC PlRTIClPATID‘l [ 98

THE CORCEPT OF QWNERSHIP YK SOUTH AFRICA

Introduction ’ 9




Transformation of omership from
‘unlimited' to 'public interest®

The ideotogy of public participation

The birth of public participation

Conclusion

TABLE OF CASES

LEGISLATION

BIBLIOGRAPHY

102

uz

16

119

121

123

126




CHAPTER 1

TINTRODUCTION

1.1 THE EMERGENCE OF PYBLIC PARTICIPATION IN SOUTH AFRICA

Ten years ago it was a cowmonly held balfef that in South Africa the
Hght of the public to participate in land-use planning was being
pasd Mp service only.l Even if this were still the view today,
vecent occurrences in the f1eld of physical planning suggest that the

situation may be changing.

Two {mportant developments stand “ut, Dboth concerned with major
plecas of land-use planning Jegislation. The first is the

shelving, on 10 February 198/, of what had become known as the
"Narweto scheme'.? In a report on the relaction of the scheme it was

statad that

Kl
1 Payiich, DJ "Zaning law and administration 1r-. the United States
;&Am:;;:n and the Hepublic of South Africa" 1978 SALJ 1025 228;
b .

H Ste the Press statement dated re ardin the draft uide an_for
the Central Witwatsrsrand date ister
of Consticuduna TDevalopment and Plann1ng. The v|ew |s held
that the Government was forced to bow to political pressure in
shelving the scheme.




° there {s no substitute for sound planning - and that includes

: taking cognisance of the feelings of the people who have to live

o with 1t, and in 1t.” (my emphasis)

| The second fs the decision in g City Council v Tugendhaft?
- where Nicholas AJA held that

the giving of notice of an amendment scheme is calc.’ated to
produce uncertainty regarding the proprietary rights and ater~
ests affected thereby, which uncertainty should not be allowed
to continue indefinitaly.

In both these sitvations members of the public were granted the right
to make representations regarding certain planning provisions which

affectad them. Both developments, by stressing the rights of and the

part played by the citizens dnvolved {n these varticipatory

procedures®, have paved the way for an enlightened approach o full

existence for the past 20 years {n the case of town-planming,
and for the past 1Z years in the case of guide plans. However,
their significance has generally been underestimated and
underutit{sed,

s participation by the public in planning decisions which affect them,
4
-
¥ 4 3 Pretoria News 11 February 1987 Edfterial Comment 16.
“ o 4 1987 1 SA 16 (A).
. { 5 24 F,
. ! 6 It should be noted that participatory procedures have been in
i




1.2 oRIETO

On 9 May 1978 the Minister of Planning and the Envirument gave his
approval’ for the establishment of a statutory guide ylan comittee
for the Central mtwatersrami.8 In terms of a suPp1emmtury notice a
guide plan committee for the same area was established, written
proposals for inciusion in the plan to be drafted calied for and an
annauncement made that a)l proposals received as a result of the

first gaverrment totice would also be submivted.®

The annexure to this government notice indicated the area encompassed
by the plan, namely the municipal areas of Alberten, Alexandra,
Bedfordview, Diepmeadow, Dobsonville, Edenvale, Geemistan, dJohaunes-
burg, Katlehong, Randburg, Roodepoort, Sandton, Sowete and Tokoza, &
part of the municipa) areas of Midrand and Modderfontein, the area of
the Muldersdrif Local Area Committee and certaln aress situated in
the general area of jurisdiction of the former Transvasl Board for

the Development of Peri-Urban Areas.

7 In terms of section 6A of the Physical Planning Act 88 of 1967.

8  Government Notice 1376 Goveryment Gazette 6085 dated 30 June
lsql‘i.d b;rﬂ:ten propasals Tor inclusTon i the proposed plan were
called for,

9 llig\alernment Notfce 2213 Goverment Gazette 7832 dated 16 October
1.




4
" The first meeting of the committee took place on 27 May 1982. Dele-
gates tincluded, inter "2lia, repr

from most g W

depariments, the loeal authorities in the area, members of the

provincial administration, the South African Transport Services, the

South African Defence Farce, ESCON and the Rand Waver Board.') Prepa-
ratfon of the draft gufde plan took almest five years. it was re-
leased on 8 August 1986.11 From the expusitton in the draft guide
plan of the spatial requirements for township devehupmentl2 and the
guidelines for future development of the areal® 1t fs evident that 3 %

emphasis was placed on new residential areas, especially

(T S

#

X

to pravide for the ... needs of the black popwlatfon.l¢

Recessary for the fmplementation of the pesitive urbanisation po- . \

A
P SN

1icy!® was the cruciad provision in the draft guide plan which
created

10 Centra] Witwstersrand draft guide lan  Oepartment of . o
Tonstitutional Development and Panning o8 Ty,

11 Sea Press release of the draft guide plan for the !oniral 1
Witwatersrng By the Minister of CONstitutional DEvelopma.. and

Y the
Plahntng date. & August 1986,

. 12 Gentral Witwatersrand draft guide plan 162-174.

13 0p cft 208-224,
! | 14 Op it 174, A
N 15

As accepted by the government in the White paper on_urbanisation
?;ggnria Department of Constitutional Development and Planning
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a residentia) area for blacks within a reasonabie distance of
the employment opportunities fn Verwoerdburg, Midrand, Sandion
and Randburg ... ‘on the eastern and northern sides of the
Diepsloot Nature Area. In selecting a site, factors such as the
existing development axis along the Ben Schoeman Highway, other
exfuting and planned transport routes, the provision of ser~
vices, and existing development were considered,

An nvitation was issued to all interested par‘t\‘es, including the
genaral public, fo direct written .representations and comments,
within sixty days, to the Director-General of the Department of
Constitutional Development and Planning.l”

In a Tater Press release'® the period for the submission of represen-
tations was extended by sixty days.l% Once again a request was made
to everyone with an interest in the development of the guide plan
area to submit comments and proposals, but this time what was

stressed were

16  Press release of 8 August 1986 2,

17 In terms of section 6A(6)(a) of the Physica] P1anning Act 88 of
1967, See also the Press relesse of 6 by the
Minister of Constitutional Devélopmént aﬂd Planmng 3

18 By the Minister of Canst!tutiana] Devalopment and Piasring,
dated 20 September 1986, See also the Press releuse of th. same
date by the Director-General of the Yepartment of Constitut.,unel
Devehpment and Planning,

19 }gs\;erms of section 6A{6){b) of the Physical Planning Act %2 of




the urban housing needs of the black poptlation in particutar,2d

Residents 1iving fn these areas circulated petitions and arranged
meetings to protest the plan. So vehement were the objectfons that 1t
became necessary for the Minister of Comstitutional Development and
Planning to issue o« further statement in which the conduct of all

parties was deplored, and a request made to allow

the prescribed and proven procedures to run their normal
course.

Submitted to the Department of Const{tutional Development and Pian-

ning were

a large number of divargent representations, especially with
tegard to the Jdentification of land for the residential and
related needs of the various population groups ... by various
bodies, interest groups and individuals. 22

In shelving the guide plan on 10 February 1987, the Minister stated

that at that stage no further.comsideration could be givan to the

20  Press release dated 20 September 1986 2.

21  Press statement reqarding the draft guide plan for the Central
VT Giatareras Tt T Deckber 16861,

22 Press statement by the Minfster of Constitutdonat Developmerit
and Planning dated 10 February 1987, T @ct number
representations veceived cannot be given for I was informed by
the Depariment that the matter is sub judice.
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PR, proposals regarding a new town for blacks in the vicinity of
st Diepsluot. Once again the White Paper ur urbanisation®® was referred

to in terms of which 1t was obligatory for all alternatives to be
thoroughly fnvestigated and considered. In this regard the Minister

announced

bel the appointment of consultants to assist In evaluating possible
. sites which can be considered for black township development in
the wider regfonal context. Considerations such as the
b socio-economic structure of the area, road and rail transpor-
F. tation, employment opportunities, pollution, environmental
" praraction, sofl conditions and development costs, wil) ... have
| to recefve attention.

This being a politically sensitive {ssue, Justification can perhaps
be found for the Minister's shelving of the draft guide plan until
such time as the consultative committes has examined the broader
1ssues. What is fmportant to note, however, 1s the stress which has

been placed on the participation of interested parties.

23 See noto 14 above.
24 Press releage of 10 February 1987 2,
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1.3 JOMANMESBURG GITY COUNEIL v TUBENDHAFTZS

Fearing considerable traffic congastion, the develuper of the Chel-
tondaie Park hypermarket, fn 1978, became interested in buflding a
Hink road which would provide additional access to the complex. This
road would bisect a Targe, 2ttractive park which offered amenfties
for both o1d and young alike. The developer was prepared to pay the
costs of such construction and on 30 May 1978 the management commit~

tee of the Johannesbury city council

with fine disragard for legality ... (agread) 'that the
developer could proceed with the roadworks at 1ts own risk prior
to the completion of the Tegal requirements'.

Imyediate construction of the road commenced resulting in vefesment
objections from the local residents. The management committee, on 5
dune 1978, rescinded its previous resolution and resolved to accept
the developer's offer on condition that the road construction across
the park be undertaken only after compliance with legal formali«
ties,27 An action comaittee, including Hr A Tugendhaft, was forned by
residents opposing the construction of the proposed road which they

25 1987 1 5A 16 (A},
26 20 1.
27 21 A8,
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feared would create & safety hazard and would interfere with the

amenities of the park. |

The city council then advertised ts fntention to close permanently a
section of the park for the road. 28 Several hundred objections were

Todged and the action committee made representatipns at an |nquir,y‘23

In May 1981 the Administrator authorised the closing of the park.

In Novenber of the same year A proposed amendment to the Johanneshurg
toun-planning scheme®® was advert:'sed, Such amendment was necessary
so that the park, zoned as ’public open space’, could be rezoned as

‘existing public road'.

Several hundred objections to the scheme Were Todged by residents {n
the area.’® At a hearing before the tawn-planing comnitiee on 2

April 1982, which was attended by many wishing to Todge objections a

26 In terms of section §8 of the Local Government Ordinance 17 of
1939 (T).

29 Appointed in terms of section 67(7) of Ordinance 17 of 1939 (T},
30  Amendment scheme 624,

3l The Town-planning and Townships Ordimance 25 of 1965(T)
provides, in section 28, that any awner ar occupler may in
writing lodge an cbjection or make vepresentativns to the Tocal
authority within a specified perfod, He may alsa request in
writing that he be heard by the local authority concerned. The
loce] authority, in terms of sectfon 29(1) read with section
29(2)-{4), shall fix a time, day and place for the hearing of
such objection or representations and shall notify every person
or tocal autharity accordingly.




reconnendation was made that the amendnent scheme be adapted.? The
rezoning was then considered by the management committee of the
council at its meeting of 27 April 1982.%" After a debate the issue
was voted on, the vesuit being that the amendment scheme was mot
approved.“

The developer refused to actept defeat and the matter was agair
brought befcre the management commiitee, which, on 30 Novamber 1982,

adopted the recommendation to rezone the land occupied by the park.

Thereupor the residents made application for an order declaring
iavalid and setting aside the resolution of 30 November 1982. The
mata ground for the relief sought was that the purported adcption of
the scheme was a nullity, in that the council, having rejected ihe
scheme on 27 April 1982, was functus gfficio.

The decision of the court 2 quo {Kirk Cohen J) was that

the provisions of 529(6) are peremptory - as are the obligations
Taid upon the Jocal authority to arvange a hearing of objections

32 21 F-G.

33 The Town-planning and Townships Ordimance 25 of 1955(T)
provides, in section 29(5), that after a hearfng in terms of
section 29{1}, the loca) authority shall consider any objections
and representations which have been recelved by it, and, after
consideration, shall, 1n terms of section 29(6) efther raject or
adopt the scheme.

34 22¢-0,




to consider them .... Subject to the right of postponement, a
Tecal authority ... is enjoined and obliged either to reject or
adopt the draft scheme. If 1t votes to adopt the draft scheme,
s with of without amendment, then it becomes an fnterim scheme

\ «vve 1, however, the local authority rejects the draft scheme,
then cadit quaestio. The draft scheme comes to an end. There is
to provision or procedure whereby a draft scheme, once rejected,
may be reconsidered by lacal authority,

The Appeliate Division applied this decision, Nicholas AJA stating
that

M there 15 no roam in that provision for the consigment of a
) scheme to 1imbo, there to e, possibly for years, unti] it
should be resurrected and again brought before the council. In
its terms s 29{6) requires finality. The reason fs obvious. The

. giving of notice of an amendment schene is calculated to produce
. uncertainty regarding the proprietary rights and Interests
atfected thereby, which uncertainty should not be allowed to
cont:fnue indefinitely.

35 23 BuC.
36 24 F.
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k! 1.4 PURPOSE AND QUTLINE OF STUDY

7 and the finding by ]

) The decision to shelve the Norveto scheme’
B Nicholas AJA In the Tugendhaft case’®, indicate that recognftfon fs ’ .
now being given to the rights of citizens to participate in planning

. decisions which affect them and their property. The clear acceptance

of this principle Indicates a turning point towards the more complete
enjoymert of one's right of ownership than has been possible during
the past century. In this Tight the effect on the comcept of
ownership in South Africa of public parti~ipation 1in land-use

39

planning will be examingd,”™ the method and division of the study

taking the following form: : .

~  a discussion of the concept of public participatfen in planning
- historically, contextually, comparatively and critically; T

- the determination of the role public participation plays in the
planning process;

- an examination of the history and concept of land ownership in
South Africa; and

37 Supra 6.
38 Supra 1.
39  What needs to be kept in mind {s the race diffarentiation in

Eunning as 1t exists {n South Africa. Relevant provisions will .
e referred to in this study.




a deciston as to the effect of public aarticipagiﬂon on the South

African concept of ownership.




CHAPTER 2
PUBLIC PARTICIPATION
2.1 DEFIMITION

Authors generally have difficulty in defiming the concept of public
participation.! One of the reasons for this could be the varying
approaches to both planning and 1ts terminology of the different
professions fTnvalved, nemely lawyers, plammers and deva\epe'rs.z
Moreaver, syncnyms for the term are often used, variatfons including
‘citizen fnvolvement', ‘citizen control' or 'maximum feasible in-

volvement of the poor',

As a definition {s imperative, the following is submitted:

Roberts NA The reform of planning law Machillan 1976 103; Alder J

Develogment control Sweet wid Maxwell 1979 3; Boden R “Fublfc
Farticipation and the planning process® 1979 Flanning and
Buiiding Sevelopments 14.

lik:é\gshn P Land, law_and planning Weidenfeld and Wicholson 1978

PY SN bk VR o el i
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Public participation is the right of all members of an informed
community to be actively inveived in the planning process which

affects them.
definition requires explanation:

vight: The question of participation does not even arise unless
@ right or opportunity to participate 1s first fdentified or
estahlished. Kahn" states that from both the fndividual and the
pubi{c paint of view participatien is the basis of demoeracy.
There - ‘e three basic rights which are fnherent in the demo-
cratfe process and which farm the Framework for public partici-

patfon. These are

- the right to be informed of the issues which requive
decision;

- the right to influence the decisfon-making process;

- the right to a reply from those elected when they have

taken decisians,

Lucas AR "Legal foundations for public particip.tion in
;gvi\"nnmental 1976 Ratural Resources Jotrma) 73

Planning, process and participation Inaugural lecturs Univarsity
SR e,

Op cit 9,




all members of a comnunity: We .

:1d be careful in applying

this definition in'our South Airican situation, since we have a
diversc society consisting of ‘many puths‘.6 A Targe partion
of the general public is not fnvolved in planning decisions at
all, nor it seems will they be Tn the near future. Yet, vifal
planning decisions, especially those nffe‘tﬁ'h‘g the enviromment,
concarn directly or {indirectly 211 population groups, all age

groups and ali fncome groups.7

informed: In certafn avess where public participatfon in plan-
ning {s relevant, especially in the issue of environmental
policies, emotional and {rrelevant arguments are often rafsed
and prove to be countar-productive.? For public participation to

be effective there are two prevequisites:

- planning authoritfes should always be ready and willing to
accept ideas and representations from the public;

- the public shauld be adequately and timeously informed of
the relevant favts. This presupposes that information is

provided at am early stage as to what is being planned and

Cowen DV "Public participatfon in the planning process” 1980
Planning and Building Developments 11 L

Ihid.
Coven op cit 133 Kahn op cit 8.
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why, and also that public disclosure of reasons for pro-

ceeding (or otherwise) with a project s giv:n.9

- planning process: The planning process 1s invariably z
Tengthy one. Proper citizen particiyation presupposes

involvement during all stages, from § ‘t1a1 planning and

vepr to fmp and

- which affect them: 'Them' is stressed to indicate that only
those cftizens who are affected by a particular project sheuld
be involved. Should autside parties interfere 'public participa-
tion' would become the long, wieldy, costly process 1t is often
criticised of be{ng.m

Should the term sti11 retain some confusion, especially fn the

process of 1ts being put into practice, an examination of

11

Arnstefn's!l tladder of citizen participation' f1s proposed. This

description of publfc participation fs most well-known and widely

used in understanding the various nuances inherent in the temu

9 Cowen op cit 14,
10 Infra 3.4,

11 Arnstein S *A tadder of citizen participation® 1969 American
Institute of Planners Journel

12 Roberts op cit 108; Fagem:e M Citizen participatien n planning
Pergamon Press 1977 1
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In order to encourage a mote en)ightened and rational debate on the
13

theory, purpose and practice of citizen part®..pation, Arpstein

devisad her 'ladder of citizen participation’. Efght levels of
. participation were determined and for 1llustrative purposes these
e elght types were arranged in a paradign with each rung corresponding

to the degree of participatfon, namely:

tiiizen Control

Delegated Power Dagrees of Citi-
Trommmmamm o e eenema 260 POWEF
Partnership

O

Placation
Grmmann e m e Degrees of
Consu) tation . Tokenism
[ I —— S
Informing 3
[P ——
Therapy ) Non parti-
e [ ctpation

Hanipulation

13 0peft 2l

Y
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The tro Bbottom rungs, constituting the grade of east effectiveness,
describe Jevels of non-participation. Their real sbjective 1s not to
enable people to participate in planding or to conduct programmes,
but to enable powerholders to ‘educate' or 'cure' the participants.
The technigue of these two rungs is Joosely to fnform the cltizemry
of possible future action and, subsequently, tacitly to assume
citizen suppor becruse of the lack of substantial appositfon. The
next three rungs (3, 4 and 5) are described as degrees of tokenism
and are used tv describe increased levels of potential {nvolvament,
the parameters nf which are drawn by the paternalistic power elite.
The last three rungs (6, 7 and 8) denote increasing levels of a
revolutionary transformetion of the prevailing conservetive power
pyramid, 14 Although this Tadder 1s a stplistically stated framework,
1t 1s 2 useful tool in understanding the concept and degrees of

public participation’s,

2.2 DEVELOPHENT

Public participation evalved essentfally from the democratisation of
soctety which wes the hallmark of the 1950's and the 1960s.S This

14 Fagence op cit (1177) 123; Arnstein op cit 217-224,
16 Roberts op ¢it 108; Fagence op cit (1977) 122126,
16 Boden op cit 142 Arnstein op cit 216; Fagence op cit {1977) 268,




cccurred Firstly in the United States of America and only later in
the United Kingdom. During this perfod criticism of traditional
planning arose, including, inter alia, that planning was jnsensitive
to, and at times uncaring of, the comunfty’s needs and wishes. The
response to much of this criticism consisted in attempts to ascertzin
public goals, and to allow the public veto of plans.!” Spectfic

regional salutions were the following:

2.2.1 Unjted States of America

In the United States legislation for federal programmes in the 1950°s
requived that, in order to qualify for urban renewal funds, a
citizen's advisory committee should be set up to examine
constructively the workable programme gosls.’® By the mid 1960's
attempts were being made to establish local programmes which would
not only he consyltative with existing Tecal governments, but would
2lso be reprasented and administered by the population. These early
progranmes vesulted in conflict, mainly because the citizens belfeved
that fcderal and local governments were not really willing to share

power. 19 One of the earlest exercises n citizen participation - the

17 Tomlins “Some  doubts regarding planning theory and
professicna”sm" 1983 Sa.pa 64 67.

18 Roberts op cit 104.
19 Roberts op cit 105,
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Model Gitfes programies?’~ ended, fn most instances, in & stalemate
between the different suthorities,?* even though the Model Citfes
guidelines called for a balanced partnership composed of the city's
political Teaders, neighbourhood leaders and leaders of interestéd

organisations 2

It bacame apparent that very Tittle real planning was being dome by
the people whom the programmes were supposed to serve and that this
was the actual cause of all the dispute. A second type of participa-
tion was attempted, whereby planning was done with the people.? The
archetypal model was that used in Los Angeies,24 where the approach

was to

g0 directly to the people and Find out what kind of things they
would Tike to see and have.?S

20 Fagence M *Citizen participation in the planning process (United
States)" 1973 dournal of the Royal Tawn Planning Institute 188,

21 Roberts op cit 106,

22 Fagence op cit (1973) 188-189.

23 Roberts op cit 106,

24 Ibid, Ses further Fagence op cit (1977} 190.
25  Fagence op clt (1977) 190.
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Although this plan was mever enacted, 1t had a very positive effect
in that ft led to the publication of the Engiish Skeffington
Report. 26

Participation practices in the United States are so many and so
varied that 1t {s impossible to give any detailed expositfon of all
areas Where they are applicable or of the nethods favolved.?’

However, what may be seen as the high point of citizen participation
15 the so-called Charette.?® This takes the form of a stmulation game
where a symposium of Some ten days duration fs convened. Participants
4nclude district planners, comunity leaders, citizen representatives
and leaders representing business, welfare, education and religious
groups. At such a symposium the problems, apportunities, funds and
the rola of the cftizens are discussed. These Charettes have been

most successful in that they are

the concentrated effort, genius and expertise of the neigh-
bourhood residents. The rBle of the s%tendant officials is to
set the operaticnal context and to advyise of contextual re-
straints and opportunities.

° 26  Skeffington MA People and planning: Report of the committee on
. ubi{e participation Tn planning HNSC 1989, For a discussion o
the Report see 2.2.2 Tnfra.

27 Fagence op cit {1977) 229,

! 28 Fagence op cit (1977) 3013 Kahn op cit 11,

P 29 Fagence op cit /1973) 190,




2.2.2 United Kingdom

The stage far the development of public participatios in the United

Kingdom was set by:

the evelution of planning as a social ideology;

the growth of the jdea that participation could act as a substi-
tute for electoral democracy;

the experience of continual dissatisfaction with the inefficiens
cy of the administrative process;

the increase of interest in the environment;3" and

the enactment of the 1954 Housing Act in the United States of
Anerica, %t

The first wodern planning statute to include participatory opportuni-

ties, although of & passive kind, was the 1947 Town and Country

Planning At 2 Relavant provistons were that local planning authori-

ties were requirad to substantiate their planning cases through

Fagence op cit (1977) 2585 Roberts op cit 107,
Haar O “Public v private interest in the land and the 1959 Act"
1961 Town Planning Review 95 97.

Chapter 51. This Act was largely repealed by the 1962 Town and
Country Flamning Act Cha) , See also Garner JF "Some aspects

pter 38.
of planning law in Eng'(and" 1957 University of Toronto Law
Journa) 49 for a discussion of the Thnovations under the 1947
ICE.
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pubTic dnquiries;33 spectfic planning matters had to be publicised
and public scrutiny planning registers and approved plans had to be
made available.3* Aggrieved persons had the right ta meke representa-

tHons, 38

In 1964 the Mfnistry of Nousing and Local Government set up the

Planning Advisory Group, whose main objectives fncluded

to ensure that the planning system serves its purpese satisfac-
tor{ly both as an instrument of planaing policy and as a means
of public participation in the planning prm:ess.3

The recommendations of the Planning Advisery Group found substance in
the 1968 Town and Country Planning At Y7 During the preparation of
this Act, however, the Skeffington committee was set up

o consider and report on the best methods, inciuding publicity,
of seeking the participation of the public at the formative
stage in the making of development plans for their area’

33 Section 4 read with section 104.
34 Section 13(1),
35 Section 11{2}.

36 Planning Advisory Group, The future of development plans HMSC
1965 paragraph 1,1,

37 Chapter 72.

38 Skeffington op cit paragraph 1.1, See further Fagence op cit
(1977) 265-267 for commenfary on this report.

'
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The main vecommendations which emanated from this committee were
that?

- the pubiic should be kept informed;
- the pubtic should be advised of the svailability of faformation;

-~  public comment and rep should be forth-
coming; '

- the local planning authorities should convena community forums;

- proposals shoutd be publicised widely;

- community development officers should be appainted to sectre the
involvemant of the traditional non-joiners;

- participants should be informed of the success or otherwise of
thelr representations;

- # genersl effort should be made to educate the public about

planning matters and procedures.

The spirit of the Skeffingten repert fs contatned in the 1971 Town
and Country Planning Act.®" Inportant provisions of this statute are

that when devising a structure plan

39 There ware over 40 recommendations. See Skeffington op cit
paragraphs IX.1-IX,

40 Cl;apte)!r 78 Part 11 section 8 (structure plans); section 12 (local
plans),
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the Tocal plamning authority shall take such steps as witl in

thelr opinion secure

« that adequate publicity is given in their area to the
report of the survey ... and tu the matters which they
propose to inctude 1n the plan;

- that persons who may be expected to desfre an opportunity
of making representations to the authority with respect to
those matters are made aware that they are entitled to do
so} and

- that such persons ave gfven an adequazte oppartunity of

making such representations .41

Furthermore the Minister mey reserve the right*? to require further
publicity and public invoivement in respect of plans submitted to him
before he would be willing to consider them. If the Minister veturns
the structure plan to the local plamning authority for additions and
rectifications, he must inform the authority of his reasons for doing

508

A broad spectrum of views on these provisions has come to the fore.
Sir Desmond Heap, sceptical of citizen participation, states that the
s the section

only nead and req for citizen par

41 section 8(1). Section 12(1), in similar vein, provides for the
preparation of local plan:

42 Section 8(4) and saction 12(4).
43 Section 8{5),

Ql
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P referred to above. This section, he says, appiies only to the meking

)

a5

and bringing fnto operation of development plans, and therefore, as

far as the law is concerned,

citizen participstion has nothing whatever to do with the day to
day control of development by the granting or witholding of
planning permissions. .

On the other hand there is the view that

the Skeffington report is ... an 'Inspirational® publication:
that is, the prime intention s to urge upon both local planning
authorities, the Department of the Envircnment and the general
public alike, (a) the need for 2 greater understanding of the
meaning of any stated policy and of the technical requirements
involveds {b) the need for a more frequent, and more thorough
exchange of views; and {c) the need for an increase in the
active participation of members of the general public.

"Ambience and the environment ~ the shape of things to be" 1973
Journal of Planning and Envivonmental Law 201 209,

Bingham A "The shaping of our envirunment: problems of public
qurt1c1pat1on“ 1973 Journal of Planning and Epvironmental Law &
0,




2.3 METHODS QF PUBLIC PARTICIPATION

2.3.1 Introduction

Referred to earlier was the development of public par ,cipation as a
result of the democratisation of socucy,‘s 1 e ‘examine the methods
or forms which public participation can take, one of the first which
cones to mind® fs that of the ballot box.*®

Just a5 there fs vartaty in the content of public participation®® so
is there varfety in the form, method or mesns by which 1t takes

place. Two broad areas are discernable, namely

- conventional {or extra-judicial) participatory procedures; and
«  Judiclal participatory procedures - those provided by the Jegal

systen,

2.3.2 1 means of public pi

46 Supra 2.2.

47  Although rot specifically relevant to plamning, 1t facilitates an
understanding of the concept.

48 Lueas op cit 73-753 Baxter L Administrative law Juta 1984 218,

49 Referring to Arnstein's 'ladder of participation’ supra 2.1,
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The most conventional and well-known means of public participation
include exhibitions and ‘displays, public meatings, the dissemination
of informatien through leaflets, brochures and questfonnaires. These
methads are of fttle value, a5 citizens do not really take pary in
the planning process and there is little of the interaction batween

50

planners and citizens,” essential in any effective form of public

partic!patian.ﬂ

Numercus other methods are applicable, each with varying degrees of
participation. These are interest qroups,sz public attitude sam;ﬂ&s53
and feedhack,® consultation,®> and public representation,% with
education providing an {mportant basis for atl of these.5’ Practical
applications of these methods will be fdentified when pubtic partici-
patory possibilities which exist in this country are exawined. At
present the purpose is merely Yo categorise.

50 Fagence op cit {1977} 275-287; McMillan CM "The engfreer, thz
environment and public participation” 1982 The Civil Engineeriry
Contractor 59,

51 Cowen op it 13,
52 MeMilian op cit 59.
B3 McMillan op cit 60,

54 Sewell WR aud Philiips S *Models for the eva’uation of public
participation programmes" 1979 Natural Resoyrces Journal 337 343,

55 Ibid.
B8 Mciillan op cit 60,
67  McMillan op cit 69 Sawell op cit 4543,
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Other methods which have proven successful in the United Kingdom and
the United States, for exanple the Delphi Method,® the Nominal Group
Method,59 the Churetteso and many others,mwﬂl not be discussed:
they are infrequently appited in South Africa and more stress should,
of necessity, be placed on the vehicles for punlic participation
created by the legal process.

2.3.3 Participation procedures provided by the legal process

anter62 distinguishes a number of procedures which allow for a
degree of participation, namely contracts and agresments; mediation;
adjudication; investigation and consuitation, Other methods include
{avestigatory and advisory budies;63 statutory boards and cnuncﬂs;54

government bodies;“' and coordinating boddes, 56

B8  See further Fagence op cit (1977) 292-29/,

89 See Fagence op cit (1977) 267301,

60 See supra 2.2.1 Fagence op cit (1977) 301-304.
61 Over fifty four means have been identified.
62 Op cit 217-225.

63 Baxter op cit 176183,

&4 Boulle L “Administrative justice and public participatfon 1
American and South African law" 1986 ISAR 136 M9.

65 Baxber op cit 183,
66  Baxter op cit 184,
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It is clesr that there are a varfety of methods according to which
public participation may take place. A question which must be
answered s how effective §s public partfctpation. To this end
attention should be given to the simultaneous application of safe-
guards whereby objective evaluations can take p1nce.67ln the United
States and Canada the past few years have seen the introduction of

frameworks for the evaluation of public partfcipation pmgrames.ss

67  Sewell op cit 338,
68 ibid.




CHAPTER 3

PUBLIC PARTICIPATION IN SOUTH AFRICAN LAND-USE PLANNING

3.1 PHYSICAL PLANNING - A DEFINITION

In his definitfon of physical planning Milton says that

planning {s a phenamanon of the present century. Prasfously
government played oply the smallacf role in the regulation of
the economic, social and physical organisation of society. Today
it 1s accepted that it is a principal responsibility of the
state to make provision for the proper planning of varicus and
particular parts of an organised socfety. Physi... planning is
one Of these particular Functfons, relating to the organisation
of the physical environment and more specifically the use of
and within the state.

Physical, or land-yse planning therefore relates to the control and

Use of land for varfous purposes? and activities, The orirciple of

1 "Planning and property* 1985 Acta Jurfdica 267,

§ 2 Sfnce the scope of 1and usz vlanning 1s very w1de amy the ma.jnr
ot provisions, and rectly concer blic

. partic'patory aspects w111 be discussed F er

- discussion see Van Aswegen A “Land® 4n Juubert WA (ed) M The Law

- of South Africa Buttemorth 1981 paragraphs 61-95.

ree A
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zoning 15 the basis on which physical planning rests. This principle
relates to the division of available Tand into specific areas and the
placing of restrictions on the use of land within these areas. Yaken
into consfderation are factors regarding inter alia geology,
topsgraphy, population, climate, vegetation, ecomomic structure,

Tocaiity of natural resources and envirw nental concerns.

3.2 THE INTEGRATION OF CONSERVATION INTO LAND-USE PLANNING

The law rogarding environmental conservation is, in most countries,
of falrly vecent orlgin; the fntegratfon of Tand-use planning n
environmental conservation is of even more recent origin. Yet, in so
many countries, the latter approach has been adopted, mostly with

favaurable consequenices and reaction.3

See, for example the Praface to 1978 Land Use and Environment Law
Review where, in explaining.the altered titie, the editor states
That recognition should be given to the fact that environmental
law and land-use law ara converging, both as a matter of
suhstance and as a matter of administration, Darin-Orabkin #
"Land use planning measuves" 1976 Earth Law dournal 133 discusses
the most im?ortant new policfes of ldnd-use matiagement, Here
envirenmental conservation §s seen as being included in lona~tern
natfonal and regional Tand-use planning. See also Fisher OF
"Envirommentat p?ann(ng 1n New South )v'a?zs" 1962 Australian Law
dournial 399; ‘State Tand-use statutes: a comparative
analysis”" 1977 Fordham Law Review 1154, Schroth P "The impact of
enviranmentalisi on land-use control® 1982 Americal dcnrna1 of
Cam araﬁve Law 4913 Drupsl:een TL  *Ontwikkeling Tn_ Ret

Srecit gedurende Jaren  zeventigh 1951 Meder?unds
Jurlstenblad 879,
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in the control of new developments environmental considerations
cannot be overivoked. Oniy consultation and cooperatfon in design can
reduce waste and Tessen the possikle pressure placed on developers
where either pollution from a new development cannot be readily
reduced, or where a new d:ve'lopment‘ poses a threat to ecclogical

considerations,

On the basis of comparative study,5 it §s clear that the development
of land-use planning, which has traditionally been effected at
regional and Tocal levels, should include more than the mere urban
environment. Environment conservatien an a broader Tevel must form an

essential part of any national planning process.

In South Africa, the position at present is that dnsufficient
consideration of environmental issues occurs {n the planning of land

usage. It 1s therefore Important that

1in the 1ight of the many serfous local environmental problems
illustrated by the recent drought, the growing shortage of frash
water, soil erasion, desertification, overgrazing and the
worsening scarcity of fuelwood in rural areas, there is an
urgent need for conservation to be integrated Jnto all

4 Grant M Urban planning law Sweet and Maxwell 1982 431,

B Research done in respect nf Proposals for the amendment of the

Euvirnnment Consemﬂon n IUS u? 1‘937 by the Environmental

egls clety of Southern Africa,

The s\tuaulon in tha Un{ted Kingdm. United States; Canada; West

Gelgnagy, the Netherlands was investigated - see references fin
note 3 stpra.

i

M e o G e o e o et e




development prugrammss.G

In 1980 » White paper on a national policy regarding emvironmental

conservation,” which was regarded as a major commitment by the
guovermment to attempt to recognise and resolve some of the more
serfous environmental issues that faced and were to face South Afri-
ca, was pubTished.B Giving obvious support to the principle that
environment planning forms part of land-use planning, the report
stated that .

in order to fmplement the broad environmental policy it )s the
atm of the government that new development projects should be
undertaken in the Tight of environmental uonsiderations. The
impact of such projects on both the natural and the man-made
environment should become a normal consideration in the
planning, development and cperatfonal phases of prodects.g

6 ;‘;gg ?reat disasters of the world" Qur 1iving world 7 September

7 WP 0-1980. Department of Water Affatrs, Forestry and
Environmental Conservatfon, 1980, See infra 3.3. a
tndication of 1iis purpose as {dentifying participatory
procadures.

8  Malan JGS Rable MA and Fuggle RF "Ofﬂcia'l adainistration of
envivonmental affafrs® in Fuggle Ri able MA Environméntal
concerns in South Africa Juta 1983 111 115

N
S

9 Paragraph 3.1,
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This 1s stressed by Page and Rabiel® and by Van Weurs.!? A1Y are 1n
agreement that the devefapment of a comprehensive policy for environ-
mental protection, {n which environmental affairs are integrated with

the planning function, has become a necessity in South Africa.

3.3 PUBLIC PARTICIPATION TN PHYSICAL PLANNING

3.3.1 Introduction

South Afrfca 4s presently witnessing a fundamental resssesswent of
the forms of democratic government at all levels. We are continually
made aware of the evolving patterns of democracy by negotfation and

conseltation'? and of a participatory as distinct from a represen-

tative democrncy.l3 The system of rep ve

10 "Land-use planving and cantrol® fn Fuggle RF and fable MA
Environmenta) concerns fn South Africa vuta 1983 445 467,

11 YPrivate recourse for environmenm harm - South Africa" in
McCaffrey SC and Lutz {eds) Environmental o11ut*un and
Individual rights: an Internntiona‘l ymposiun Kiuwer 1978 103

12 What comes to mind is the Kwazulu Hata?/!ndaba 1ssue,
discussion of the situation prior to this is contalned {n NataI

a8t
and Kwazmw constitutiuna'l and political options by Boulle T &nd
axtar uta

13 Gowen DV public participation inl che plasning process® 1960

Planning and Buflding Developments




denocracy has been largely abandened,!® although one view 1s that

this abandonment is nominal anTy.“

The United Kingdon'® and United States of Amerfcal? witnessed the
evolutionary move towards effective public participatfoa in the
ongoing planning process at all levels. So too in South Africa, where
the concept 1s still in the developmental stage[ afforts are befng

made to increase opportunitfes for public comment.

The procedures whith exist at present shouid be examined and, in the
Tight of world-wide trends, cognisance taken of possibilities for the
future.

3.3.2 Statutory participatory proceduras

3.3.2.1  Iatroduction

Land-use planning takes place on the naﬂanﬂ.m vegional and local

levels of government. It orfginated at the local level with township

14 Cowen op cit 13,

15 Van Wyk DH "Westminsterstelse. - requiescat in pace? of: kan ¥
Tuiperd sy kolle verander?” 1981 Tﬂkﬁk 05" n-page

16 Supra 2.2.2.

17 Supra 2,2.1,

18 See for example Floyd TB "National planning of land-use® 1943
g%__mx_%; of the Proceedings of the SA Soctety of Civil Engineers

N



astablishment and only during the period immediately prior to World
Wer 11 did any form of land-use plenning on a national level come to

the fore,1?

This discussion of statutory participatory measures will not be
divided on a chronofogical basis but the division will instead be
according to principa) and subsidiary Tegislation.

On the regional and loca) Yevels it is important to take note of the
Provincial Government Act,”? which provides for the dissolution of
the four provincial counctls. 2l I this way the provingial
legislatures have become redundant, the leglslative powers of the
provinctal councils having been transferred to the Adninistrator.22
Any Ordinance which was in force in the province prior to the com-
mencement of the Act remains in 1'r.lr<:e.23 Legisiative powers in
respect of the enactment of any new Qrdinance, or the smetdment or
repeal of any existing Ordfnance are 1in the hands of the

19 lewis C "The modern concept of uwnarsh%p of land" 1985 Acta
duridica 241 2483 Kiltan op cit

20 69 of 1986,

21 Section 2.

22 Section 14, An {mportant provision, in terms of subsection 2{a)
s that the proclamation by the Admipistrator, of Grdinanm, be
approved by a joint committee of Parliament before it is ssued,
See further Basson DA and Viljoen HP Suid-Afrikaanse stantsreg
Juta 1987 206-287,

23 Section 4.




Administrator. Before fssuing any pmclamazion“ the Administrator is
raquived to publish detalls of the matter in a newspaper and to allow

twenty-efght days for 'interested persons’ to cwmant.zs

Basson and
Viljoen welcome the fntroduction of this participatwy procedure «
the first {n constitutional matters. By allowing interested persons
the possibility of taking part in the legislative process, the
destruction of the democratic process which ‘vesulted from the

abolition of the provincial councils is being reversed. XS

3.3.2.2  Group Areas Agt?’

Central tn planning legislation s the Group Areas Act. Its purpose
1s

to consolidate the law relating to the establishment of group
areas, the control and acquisition of jmmovable property and the
occupation of land and premises.’

Although 1t was init{ally not meant to regulate physical plamning as
such, retrospectively 1t fs vbvious that this statute can be regarded

24 In terms of section 14(2)(a).

25 Section 16(b}.

26 Op cit 297-298,

27 36 of 1966, For a discussion of the proyisions of the Act see
d'0tiviera ¢ "Group areas® fn Joubert WA {ed) 10 The Law of South
Africa Butterworth 1980 paragraphs d492.494,

28 Long title of the Act,

8
!
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n { 2s the first statutory provision in which the policy of physfcal

' planning 15 manifested.?? Furthernore, 1ts provisions have a signifi-
1 cant influence on the physical environment. The mere fact that resi-
H dential areas are denoted results in the regulation of their physical
|

use. This s also recognised by Barker in his statement that

PSSt in a democratic and mult{-racial countty 1ike South Africa,

. physical planning wust necessarfly take place against the
: political background of the racial policy of the
government~of-the~-day. Broup areas planning is, therefore, not
nerely an exercisa in town and regional planning, but must be
based on a corbination of 'the principles of physical and
potftical planning in which the ractal policy of the government
wust be given full rscngnition.3

The Act provides for the establishmest of a Group Areas l!ua\rd.31
appointed by the Minister, having as his responsibility the

investigation of areas suitable for group areas, which are then

' established by pruc1amau1nn.32 Notice of an investigation {s placed
. 4n newspapers circulating in the area, inviting atl persons

2y (i;ﬂhe UGG "Wetgewing vir fisiese beplanning® 1979 Beplanning 16

30 Barker MCVT “The Group Areas BSoard and its functions' 1974
Tydskrdf vir Beplanning 22 28-30, Besides indicating the physica)

plaaning aspact, this statement is indicat{ve of the government's
racia]l palicies and should thurafore be rodected,

' . 31 Section 2.

T 32 Section 23,
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who have an fnterest therein

to fodge any representations with the (icmrd.33 Praposals may also be
made by interested persons with regard to any area to be included fn
the notice which sets forth the witter which is heing fnvestigated,3*
These inquirtes held are supposed to be public,3® yet there 1s no
obl{gation to hold such an inquiry.’

The Group Areas Board fs therefore a type of commissies of tnquiry
created by statute. It is Baxter’s view that such a permanent body
ganerally plays more than an investigatory and advisory role, for it
provides members of the public with an opportunity to afr their
views. In this way public participation {n the determinatton of
official pulicy could be enhanced, 37

By fts very nature the Board effects separation of racial groups fn
this country. Yet vital plamning decisions, especially thuse
affecting the atviranment, affect all population groups, Planning
legislation, and particularly Jand-use plamning dare not he

33 Sectfon 5(2).

34 Sestion 5(3).

35 Sectfon 5(4).

36 Section 5(4), See also Schoombee JT *Group areas legishuon -
tha political control of ownarship and pccupatich of land” 1988
Acta_duridica 77 81,

37 Baxter L Administrative law Juta 1984 178,
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discriminatory,%® nor may {1t differentiate between the separate
nationsl and independent states in South Africa,’® For these reasons
and alsc because of the many recent calls for its repeal, 1t will not
be given any further consideration here.

3.9.2.3  ghysieal planning Ace’

As regards proper planning legislation the first plase was the

Natural Resources Development At which had as jts purpese

to promote the batter and more effectively covrdisated exploi-
tation, development and use of the natural resources of the
Union,

To implement this principle the Natural Resources Dsvelepment Council

wasg created.“ having as ts functions, inter alia:

38 Cowen op cit 13,

39 See especlally the statement by Visagie, text to note 268 infra.
40 88 of 1967.

41 B1 of 1947,

42 Long title of the Act.

43 In terms of sections 2 and 3. This Council wag later venamed the
Natural Resources and Planning Advisory Councit.
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- the investigation of the manner in which the natural resources
could best be explaited, developed or used;
«  the planaing and promotion of the exploftation and
implementation thereofs
- advising the Minfster;

- research, .

The importance of this Act Ties in the fact that 1t offfcfally
recognised that land-use planning was natiomal in character and had
to be controlled and coordfnated at the highest level If effective
and orderly planning were to ensue. This Act was vepealed fn 1067 and
replaced kv the Physical Planning and Utilisation of Resources Ac?.."s
the present title of which is the Physfcal Planning Act, The purpese
of this Act is

to promote coordinated physical planning and the utilisation of
the Republic’s resources.

In order to fulfi1 this purpose, the Act provides for the control of
the zoning and subdivisfon of ‘land for Jndustrial purposes;’ the

44 Sacthin 4,
45 88 of 197,
46 Long title of the Act,
47 Section 2.




“
establishment and extension of factarfesi’ the reservation of Tamd

for efther the util{sation of a specific natural resource??

oras a
natuve area;5” the establishnent and disestablishment of & so-called
controlled area®l and festrictions on the use of land fn these

areas;® guide plans;®® restrictions on the use of Tand for efther
4 54

" T g and or the ¥ of
a publie road ve ratlway Tine, for the purposes of a guar ry,55 or for

the processing of any mineral 56

The mest important section gf the Act is that dealing with guide

plans, defined as follows:

in 8 South African context (ft) ams to be a broad scale
organisational framework with statutory backing which fis
iatended to coordfnate planning of and policies for the
land-use, transportation and infrastructure of regions ar

48 Section 3. This section has now been vepealed by section 3 of Mot
92 of 1985,

49 Sectian 4{1){a). :
5  Section 4(1)" ).

51 Sectfen 5.

52 Section 6,

83 sestion BA,

54 Section 68(1){a),

65 Section £8(1)(b).

86 Section 68(1){c).
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sub-reglons for a period of up to 25 years,

Operating with ministerial and cabinet authority only the earliest

guide plans in South Africa were not statutory plans, From 197!5e
{ onwards the guide plan committees initiated and formulated the polfcy
1 and modus operandi for all future guide plans. prever, these early
R plans had certain weaknesses. Firstly they were not sufficiently
' binding on the constituent authorities and secondly they

' net give sufffcient opportunity for public participation in
that the existing procedure permitted only for duly elected
budies to participate.sg

To cbviate these shartcomings and to ensure that guide plaiis were to
Ve be binding on both the publfc and government bodies, the Physieal
Planaing and Utilisation of Resources Amendwent Act® was enacted,
" whereby the guide plan action wes accorcad legal status.5! This

action had as a conseguence the most important statutory provisien

A 57 Jaspan $C “"A critical evaluation of the guide plan procedure”

5 1979 Municipal Engineer 9.
‘ ’ £8 Otto JF "Dfe rol van dic Departement van Beplanning en die
| Omgewing in die beplanning van stedeltke geblede in die

Revubliek" 1974 S A dnurnn of Soclology 1 4.

. 89  Van Tonder JJ "The guide plan and {ts application in practice’
s Apr{} 1978 IMIESA 12714, But seq Jaspan op cit 10,

60 73 of 1975,
61 Section 6 of Act 73 of 1975,
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S P relating to comprehensive and-use phnningez « guide plans ~ planned
eventually to be applicable to the whole of South Africa. The proce~

dure in compiling a guide plan is as follows:

! The Minister of Constitutional Development and Planning may,
) after copsultation with the Hirister of Agriculture and the
‘ Administrator of the province concerned, by notice in he

»ot Government Gazette, establish a guide plan committee whose task

it {s to complete a draft guide for the area defined in the
notice.5 Although the guide plan comnittee is the body
appointed to produce the draft guide plan, an cpportunity is
given to any person, including a Jocal authority, who has an
interest in the draft guide plam, to submit, withfn 2 specified

pertod, written proposals regarding the plan,“ Hereafter, the

Y conmittee may make fnvestigations end  submit to  the
N Bivector-Geners] s draft quide plan.55
y
KR Notice s given that the draft plan 1s available for inspection
Y. at the offfce of the Director-General. Furtharmore, {nterested

persons may, within 3 specified date, make more representations

62 Page and Rable op cit 473; dJaspan op ¢it 11,

63  Sectfon 6A{1){a). See seccinn 6A{2) for provisions regarding
menbership of the cummitt

64 Section 6A(4){a).
66 Section GA(S).

2t
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regarding the plan,% and are also afforded the opportunity of
submitting evidence  in support of such representat!ons.57 After
receipt of the advice of the investigatfor commfttee, the Direc-

tor~General must sutmit to the Administrator such advice, and

all comments and repr received in with the
draft guide plan, as well as his ow comments.%® The Mintster
may approve the draft guide plan with or wl‘thout ar»endew.s.s9
Thereafter coples of the plan are made available for dinspection

and a notice 1s placed in the Government Gazette that a guide

plan fn respect of the area defined has been approved.”® The
Minister may at the requast of any person, by notice in the

Government Gazetta, amend or withdraw a guide uhn.n

Criticism of the guide plan procedure §s that the plan s really only

a policy documents’? fts adwinistratton 15 in the hands of varfeus

government departments, which traditionally do hot readily cooperate

with one nncther;73 and large areas of land are excluded from the

Section 6A{6).

Section 6A(8).

Section 6A(9).

Sectfon 6A(10).

Section 6A(11).

Section 6A(19).

Gribe op cft (1879) 24,

Page and Rabfe op cit 477-478,




workings of the Act by wlde exclusionary clauses.”* fancarning the
guide plan comittee, It seems that practical limitations often
hamper the appointment of deserving individuals. The committee is
heavily loaded agatnst the public at largé and agaimt the private
sectcr.n Furthermore the Targely negative attitude o the part of
both public and offfclals hampers any positive development,

On the positive sfde it should be noted that this very procedure
enabled residents to submit proposals on the Narweto {ssue, with the
far-rezching effect that the plans to develop the arez for township
develupment were shelved.’® 4s this s one of tne T aress where
divect fnvolvement s sanctioned,”’ it should be protected and
expanded. Within a process where the public 1s properly educated’® as
to {ts Jmplications, It could become a most powerful teal.

74 Section 13 provides for the exclusion of black aveas.

75 daspan op cit 11,
76 Supra 1.2,

77 Baulle L "Administrative justice and public participaiion fn
American and South African Taw" 1986 TSAR 136 150.

78 Education of the public s Taryely absent. That u shuuld not be
underestimated {5 certain. Ses further aper_on_a
natfona 011z re ardin env1r0nmeni:al nunserva un paragrapﬁ

ps 15 Tor the evaluation of

puth narticipaﬂoh programmes“ 1979 Natural Rasouvces dnurml

MeNiTa "The engineer, tHE anviFORMENt an I

pnvtlcipaticn" 1982 The rt:ﬂ Engigearing Centractor 59 603
Jaspan op ¢t 10~
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As a standard work of reference the guide plan document is recefving
widespread recogaition From persons 4n 11 walks of Yife - intending
{ndustrialists, business executives, government and seni-government
agencies and public organisatfons,

The Natlonal Fhysical Development Plan,’¥ as the, broader framework,
and the town-planning schemes"‘m as the narrowar framework, are all
brought 4into the pfcture to constitute 2 retfonal planning

procedure, 8L

3.3.2.4, Enyironment Conservation Act®?

It 1s not without reason that the Environment Conservation Act has
been the subject of much criticism.®® What have been called 'its

79 Infra 3.3.3.1.

B0 Infra 3.3.2,12.2.

8. See further Jaspan op cft 9,
22 100 of 1982,

63 See eg Rabde MA VCodificatfon of environmental law and the
Evironment Conservation Act" 1983 De_Rebus 235; Cowen OV
#ptanning for both development and envivonmenta) conservatfon: a
broad overview of the South African scene" 1981 Planning and
Bullding Oevelopments (Supplement) 13 Malan Rabie afid Fuggle op
€1t 115, In respofisé_to proposals submitted to the Minister of
Envivonment Affafrs tie Oraft Bi11 on Environneat Conservation
was_published on 29 May 1987 - Notice 353 Government Bazette
10752, Drastic chapges are envisaged in this Draft . These
are not discussed here, See however, " Thoughts and comments on
;ﬂgﬂkuraft BI1T on Envirommental Conservation 1987 1887 (4)
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most important provisions'® regulste the establistment of the
Counct1 for the Enviromment,® {ts objects and functions.® As far as
membership of the Council fs concerned, 1t was stated by the Minister
during the second vesding of the BI1) that

membars will ... mafaly be appointed on the grownd of their
expertise on any aspect of the environment or for the
contribution that they will be able to make towards the
conservation of the eavironment.

Howavar the Council temains an adeisc 8 marely glving advice

to the relevant Minister without ¢ course of acifon

should be taken. Advisory committees ge. Aly fdentify problems

and fupnish advice of a more technical nature fnvolving questions of
89

efficiency and factual matters.

Even though the Minister or cabinet fs essentially the dectston
maker, the Councll as advisory body s nfluentfal in the

v poifcy~formation prodess. A degree of public participation fn the

SN 84 Rable op oft (i983) 235,

i Y 85 Sectfon 2. The Council far the Environment bad alveady been fn
existence for alwost a decade,

86 Section 4,

87 House of Assembly Debates 11 June 1982 col 9311.
86 Baxter op cit 177; Rable op cit (1983) 27,

8 Baxter op cit 177,
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decisfon-making process fs facilitated by the Council and, when
experts are included, this is only enhanced.’® The Envirmment
Conservation Act 1s of further significance ta public participation
in terms of its heritage, namely the White paper on a national policy
regarding environmental canservutinn‘” and the Comwission of fnquiry
into cnvironmental 1eg|s1ation.92

3.3.2.4.1 White paper on a natfonal policy regarding environmenta)

conservation

Twa aspacts are relevant here. Firstly enviromment {mpact assess-
mnt,ga which assists the decision maker in evaluating environmental

4

considarations effectively, and secondly educmnn.g since

public awaveness of all the environmenta} factors {s stimslas
ted

and because man

90 Baxter op cit 177,

91 WP 0-1680.

92 Depariment of Planning and noe Savironment RP 1071902,

8% As recommenied in paragraph 3.1, Thess assessments form the most
significant type of participatory ,rocedure and are discussad
saparateiy infra 3.3.3.7.

94 Mso a purticipatory pracadure discussed Infre 3.3.3.6.

98 Paragraph 3.2.2,




forms an integral part of the envirosment and ... must contri-
bute positively to this fnteraction.

Hawever, the Whive paper is of little value since it is merely a
declaration of a particular government's intention and is tn no way
Tagally binding.?” Noreover, 1t cannct ever be used 1n the fterpre
tation of the Act which fiowed from 11,98

3.3.2.4,2 Commission of inquiry into enviroomental legislation

The 1980 White paper was seen as comstituting a first step in the
ratfonalisation of envirommental JegisTation, for the Act which it
proposed was to provide for the creation of a statutory Counci? for
the Environment as well as the necessary machinery for the combating
of nofse and Mtter and the control of sol4d waste.”? In the same
year a Bill provided

for the coordination of ail conduct directed at or which may
hive an influence upan the enviromment.

96  Paragraph 3.2.3.
97 Malan Rabie and Fuggle op cts 116,

98  GQlavovic PO *The legal status of the Wilderness: aspects of the
1984 Forest Act® 1985 SALJ 162 165,

Paragraph 5.
Government Notice 621 Government Gazette 7139 of 25 July 1980.

[}
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This bi11 was referred to a select comittee. This committee, Jater
the commission of dnquivy 1ato environmental ]eg1s1at|an,wl had as

its terms of reference

to inquire into and report on legislation to provide for the
coordination of all action which s {ntended to or which may v
have an fnfluence upon the environment and to formulate such
Tegislation.

This commission of inquiry drew up an Enviranmenta] Conservation Bi11
very stmilar to the 1980 B113, The 1982 Act 15 also substantially in

agreement with these two 81135, 393 [
. The "Comments end v 19% atthough ignored at the
‘ { time, are still relevant today, namely, that the Council for the

- A ‘ Envivonment, consisting of a Tlimited number of members cannot [
~ adequately deal with the complex and vardiable range of issues covered

! by Environment. The Cotnctl hés no 'teeth' since the real powers are

l) o vested 4n the hads of the Minister and Director-General,
ey . Furthermore, these powers do hot achieve cnord(nac{on.ws
- — |
- 1 101 Appointed fn terrs of Proclamation 90 Governuent Gazstte 7565 of
L t 1 ey 1981,
5 ' E W02 Whid,

103 On this matter see also Pable op cft 236,

“ 104 By Wood KB Report of the comniss’on of inquiry {nto envirenments]
. legisiation HE 1071982 20,

105 Raport op it 20.
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Generally commissions of 3nquiry e important channels Whereby
individual and conective representotions may be transmitted to
dectston makers. '8 However, South African courts'® have shown that
they are veluctant to apply the principles of fairness which are

108 yefers to the

desfgned to factlitate participation. Baxter
position in both Canade and New Zealand, Here recommendations have
been made for legislation governing commissfons of fnquiry to make
adequate provision for the right of representations by Tndivideals
who may be sdversely affected as a result of investigations.
Furthermore proceadings should be held 4n public, He advocates
stmilar veforms for South Africa.

In the passage through Parliament of the Bt11s which became the 1982
Envirorment Conservatfon Act there {is 1ittle evidence of any
alterations having been made and the question may be asked whethar in
fact chunges feiled to be made ot pasple fatled to request them,%?

3.3.2,6  Conservation of Agricultural Resources [

10t
10,

-4

Baxter op cit 222,

See eg South African Defence and Ald Fund v Minister of Justice
1967 fﬂ 265 (AT; Bali_y Van Rensaurg 1971 3 SA 693 10)+

10
1
11

8

Op et 223,
Which would be a case for education, See supra 3.3,3.6.
43 of 1983,

5 8
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This Act provides for the
i

control over the utilisatfon of t onatural agricultural resour-
ces in arder to promote the conservation of tha soil,the water
o sources and the vegetation.

Y In order to achieve these aims conservation committees may be estab-
1shed!1 by the Minfster fn arder to provote the cansarvation of the

natteal agrioultural resources'™® and to advise the department.!*

These comnittees consist of persons, appointed by the Minister, who

115

have a knowledge of or interest in™™ the conservation of the Repub-

1L natural agriculiural resources and who are land users 1n the
area,  The possihility for delegation by the Minister exists‘ln

A reglanal canservation comittes'18 nas the task of adyising each
conservation committee as well ms advistng the department. A

conservation advisury board"' has the funciion of advising the

1
7 11

Long titla of the Act,

In terms of section 15.

Section 16{2){a).

Section 15(2)(b).

Section 15(3).

Section 15(3}(e),

Section 15{(2}{c).

Section 16.

Estabiished 1n terms of section 17

S

P 11
1
11¢
1

3
BN F &

1t

4
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0 nembers of the board

121

Minister. Besides departmental members,lZ
represent, finter alfa,” the regional cnmservation committees.
Stattar to the Council for the Environment,’? these conservation
committees, which are essentially advisory bodies, do facilitate Some

means of public participation in the planning process. 2

3.3.2.6  Atmospheric Pollution Prevention Act!%*

This Act has as {ts purpose

to provide for the prevention of the pollution of the atmosphere
and for the establishment of a National Air Pollution Advisory
Comn ttee. 125

This Comittee'?® has as fts functions, inter alla, to advise the
Minister on ail matters relating to the control, abatement and

prevention of atr pollution;'2 to study and repart to the Minister

120 Section 17{3){a)(if).
120 Section 17{3){a)(it1).
122 Supra 3.3.2.4.

12
12
12!
12
12

-

b

Baxter op cit 177,
45 of 1965,
Leong title of the Act.

g3 R

Established fn terms of section 2.

Section 3(a}.

5

et ek Py
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4, - on measures outside the Republic;!?8 to stimslate interest in the
o ; probiem of air pollution and for that purpose to arrange for
o Jectures, Films, exhibitfons, etcetera.l? Provision is also made in

L the Act for the establishment of the Afr Polfution Appeal Board,'3

. whose function it is to hear and determine appeals from decisions of

the chief officer,”! or fron decistons of any regtonal appeal 2
board. 132

Regional appeal boards consist, inter alia, of persons

appointed by the Minister and, after consultation, other persons who
are suftably qualified.13% Although in most cases there {s no

. wrovision for consultation between the Minister and members of a
134

P board, this Act does provide for that positive possivility.
; N

The type of appeal’®® applicable here fs a wide appeal

; 128 Section 3(b).
. 12

1

Section 3{c), This section 4s particularly relevant as it
stresses the reed for education. See especially 3.3.3.6 supra
and compare the education provisions of the White paper.

Section 5(I){a). See alsd Rabfe MA “Administratiefregielike N
appélle" 1979 De Jure 128 153-154, 3

In terms of section 13.

' 131

8

13

¢ 132 In tarms of section 25. A regional appeal board {s established in
. terns of section 5(1)(b). L

Section 5(2).

13
° 13
135 See Baxter op cit 266 et seq for a distinction. See particularly

. Rabde MA “Appe} deur Ysker ingavolge die Wet op Voorkeming van
. LugbesoedeHng“ 1974 THRHR 186.

® &

Rable op cit (1979) 153,

&

M oaw e o o een
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wat inhou dat die raad nie beperk word tot m corweging van die
kotrektheid al dah nie van die hoofbeampte se beslissing
ingevolge die getuienis en ander gegewens wat hy ... tot sy
beskikking getas het, 1%

Since these boards (regfonal and appeal) sre indicative of some sort

of adjudicative process, a form of participation s present.t?’

A further form of participation evidenced by the Act is that type of
cansuTtation,'® o terns of which the Minister of Health and Wel-
fare!3? may, after consultation with the Minister of Mineral and
Energy A?ﬂﬁrs”u or the Minister of Industries, Commerce and Yoir-
1sm,1" authortse certain s.clons, Furthermore the Minjster may
consutti®? with tne chief officer!™ n arder to authorise a certain

persont™ to perform particular actions,

136 Rabie op cit (1974) 188,

137 Baxter op cit 2205 Rable op’cft (1979) 153,
13!
13
14
14
14;
14:
14

8

Baxter ap cit 223.

See definition of 'Minister'in section 1.
Section 6(2)(a}.

Section 6(2)(b).

Sectlon 6(2)(a) and section 6(2)(b).
Appointed 1n terms of section 6(1),
section 6{2){c).

E&5 82388




This type of consuitation complies with Baxter’'s definition of 'com-

sultation betwesn adninistrative officers’,’% one of the procedures

which he indicates as allowing for a degree of partlcipat‘lon.“s

147

3.3.2.7 Lake Areas Development Ac:

The Lake Areas Development Act has as its yurpose'

to provide for the establishment of lake areas under the control
of a Lake Areas Development Board.

This definition does not say too much and, Judging by the debate on
the Bm,”" the purpose is actually tov make provisfon for the
orderly and coordinated development and utilisation of various river
mouths, lagoons and lakes. The Act 1itself empowers the State

President, by proclamation to

declare any Tand comprising or adjolning a tida) lagoom, a tidal
river or any part thereof, or any other land comprising or
adjoining a natural Take or a river or any part thereof which is
within the fmmediate vicinity of a tida) lagaon or a tidal

14!
14¢
14
14

&

Op oit 223,
Op cit 217,
39 of 1975.
Long title of the Act.

& 3 &

19 House of Assewbly Debates vul 56 col 4143 15 April 1975,

W

al

%
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river, to be & lake ares. 150

Furthernore a Lake Areas Dev.lopment Board {s establisied,’S!
consisting of members appointed by the Minister of Agriculture,l5?

The objects and powers'5

of the Board zre to control, manage and

develop any state land situated within any Iake area. Delegation of

pavers by the Minister to any officer in the publfc service fs

possible. 15 Ragulations may be made as ta

- the control over such state land within any Take ares; 19

- the siting, construction, erection and waintemamce of and
control over buildings and ather fmprovements within any lake

area; 1%

- the vegulation of the use of amenities provided for visitors to

any lake area. 157

Bespite thase provisions for delegation, 1t has been stated that

150 Section 2{1){a). :
151 Section 3.
152 Sectfon 4.
153 Section 11,
154 Saction 21,
155 Section 23(1){a).
156 Section 23(1){b}.
167 Section 23{1){g}.

8=

28 8




81

- the Minfster 1s §a truth a planning authorfty for Jake areas. 58

Together With the fact that only the public sector Seems to be in- .

159 and the question of delegation,

v 1 volved in constituting the Board
. this criticism of the Minister's capacity indicates that no effective
L possibilities for public involvement exist, despite provistons to the

contrary. 160

3.3.2.8 Mountain Catchment Areas ActS?

This Act provides for

the conseryation, use, management and control of Tand situated
in mountain catchment areas.

The Minister of Water Affafrs, Forestry and Environmental

Canservation way declare certain land to be 2 mountain catchment

ares. ' to may tssue divectivas’® to the Tandowner regarding the

56 Blecher ND “Law of property’ 1975 Annual Survey of South African .
Law 214 222,

L 159 Jdaspan op cit 11,

‘; f 160 For example the Lake Aveas Uevelopment Board.
b 161 7 of 1970.
" 162 Long title of the Act.

63 Section 2.
64 Section 3.

-

——
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use of the land which may include restrictions on agricultura)
activity, conservation or eradication of existing vegetation and the

prevention af sofl erosion,

The Minister may furthermore estabiish in any such area an advisory
cammittee.l‘55 at least two ihirds of whose members are to be
appofnted by the Minfster,'®® or any body, institution, group or
assactation which has an interest fn the aren fn question.}67 The
rematning third of the members are elected fr m landowners who ars
affected and private persons,!58 a step in the right direction of
some involvement by the public,

3.3.2.0  Forest fct!®

The main purpose of this Act Is to provide for the protectien,
nanagement and utilisation of forests.}0 This s a lengthy Act,
consisting of ninety sections and divided fnto twelve parts.

16!
18

&

Section 6,

section 6(2)(b}(1){aa).
167 Section 6(2){b){1){bb}.
168 Section 6(2)(b}(11).
169 122 of 1984,

170 long title of the Act.

8 % 2

3
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As regards land-use planning, wie provisions fn the Act which touch
on this are; control over afforestation;!’! control over state far-
e 73 and, to & lesser
5

estsy protection of biota and ecusystems;l
extent, the Forestry Counctl;'™ the National Botanic Gardens;!”

the National Hiking Way System.)” The latter two parts will not be

and

examined as they are not concerned with the planning of Jand-use on a

natiznal level.

Those aspects dealfng with land-use planning where involvement by the

public s possible are the following:

an owner who wishes to establish a commercial timber plantation
may apply for approval to the Director-General,”” yhare such
owner {s aggrieved, he may appeal to the Wintster. 178 In the
case of contiol over forests the Minister must give natice 1n

the -Government Gazette of his intentisn to demarcate 2

171 Part IT sections 7-9.
172 Part IIT sections 10-12.
173 Part IV sectfons 13-18,
174 Part VIII sections 47.56.
175 Part IX sections 57-72,
176 Part VII sections 28-46,
Section 7{2).

Seetion 7(3).

549
s 3
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fnrest179 and alse cause a copy of such notice to be served on

the body which represents organised agriculture in the specified

dtstrict. 18 should any person wish to cbject, he may do so, fn

"
S i . writing, to the Minister,182
o™
The Minister may declare a particular tree, or group of trees to
. be protected. ¥ In order to perform this furction he may

establish consultative comnittees'® to advise him, and local

control comittees’®* to perforn functions prescribed by him,

Further consultation {s possible whefe, on the recommendation of the

Council for the Environment, the Minister may, by notice fu the

185 25 o wilderness

186

Goverrment Gazette, set asfde any state fores:

area for the preservation of an ecosystem or the scenic beauty.

1%
18

&

section 10(1){a)(i).
Sectton 10{1){a){i1).
A 181 Sectfon 10{1}(b).

: 182 Section 13(1}.

L. 183 Section 13{4){a)l4).
184 Section 13(4){a)(41).
- 185 Section 16(1)(a).
. 186 Section 16(1)(a){i1).

3
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The Forestry Counci) has as its object the promotion and encourage-
ment of the development of the forest and timber industry,!®’ The
Council consists of nembers!88 appointed by the Minister to represent
timber growers, timber procéssors and other persons who can assist
the Council in achieving Its objects. The functions of the Council
are generally concerned with the timber Industry. As far as the
Forestry Council 4s concerned, a possibility of participation in

Tand-use planning exists only where

by ttself or in cooperation with any department of State or any
person (the Councit may) undertake research, research deve-
Topment-and timber technology promotion, and proyide

tratatng ... which affects the forest or timber %miust\-y.mg

3,3.2,10 National parks Act!%

One of the more important provistons of the Natfonal Parks Act 1s the
establishnent of the National Parks Soard of Trustees'™! which s
vesponsible for the control, management and maintenance of parks. The

members of tha Board consisi of the Aduinistrators and eight other

187 Section 48.
188 Section 49.
189 Section 50(a).
180 67 of 1976,
19:

2 8 8

Section 5,
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members, included among which 1s one nominated by the Wildlife So-
c1ety.192 o

The Board has a varfety of functions,% an fwportant one being that,
1f wuthorised to do so by the Minister, it may investigate the ques-
tion of whether or not it is desirable o have zny area declared a
national park or to have any land {ncTuded 4r a nationzl park. An
important board such as this should have more independent represen~

tatives, in order to comply with full participatory requirements.

3.3.2.11 ReglonsT Seryices Councils Act!™

The Regional Services Council Act provides for the sstablishment of

355 yhich may perforn various functions. 19

Regional Services Councils
These functions Include, inter alfa, land-usage and transport
planiting in the reglon, environment conservation, refuse dumps,
recreation, etcetera - all fmportant physical planning matters. This
Act makes participation possible on a number of lJevels. Where &

region is dalimited, the Administrator may concur with other cabinet

192 Sectfon 8(3){a)(1).

193 Section 12,

194 103 of 1985, See also Basson and Viljoen op cit 304-306.
195 Section 3.

196 Listed fn Schedule Z.
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minsters'® and consilt with the Tacal bodfes in the region, the
Councti of esch reglon and 'any other body or pezrson'.lge The
Admintstrator 1s then in a pesition to establish a Regional Services
Cauncﬂ"gg whose constitution atlows for proportional
representat‘lnnzou by al1 the different race groups. The Act provides
further for ’'representative bndies'zm cunsistingA of elected members

who manage the interusts of the relevant persons or communities.

3.3.2,12 Township establishment and town-planning

It s necessary to distinguish between township establiskment or
development on the one hand and town-planniny on the other. Township
establishment refers to the development and Tayout of new towns,
taking into ascount particularly the services to be provided. Town-
planning fs the use to which certain areus are put within an existing

town ~ 1n other words zoning.

I

97 Section 2(2){a),
98 Saction 2(2){h).
199 Saction 3.
00 Section 6.
201 Saction 1.

~n
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3.3.2,12.1 Township establishment

Township establistment 1s concerned with the development of new
towns, which 15 regulated in terms of the various Ordinances.?? The
most important aspect of township development s the procedure
involved, and all the Ordinances provide that no township may be
established other than n accordance with the provisfons of the

relevant Ordinances, 20

Each of the Qrdinances contains detatled provisions regarding
township development. There are significant differences between

them,zm but in very broad outline the procedure is as follows:

202 Tmm-r‘hnnmg and Townships Urdinanne 25 of 1965 (T) Chapter 111;
Townshi Ordinance 33 of 1934 (C) Chapter II; Townships
Ordinance 9 of 1989 {0} chapter 1I; Town Planning Ordinance 27 of
1049 {N) Chapter 1II. See also the Town-| -planning and Townships
Ordinance {T) 15 of 1986 publ{shed by Administrator’s Notice 42
.n Exumardmar Provincial Gazette of 10 June 1987 Chapter III.

PubTished after completion of this
pnrt it wIH not he discussed in detail ., References to the
1965 and 1386 Ordimances will therefore appear together. Section
35 of the Black Communities Development Act 4 of 1984 as amended,
particularly by Act 74 of 1986, provides that, for black
communities in so-called development areas, townships may be
astablished by a development bosrd, & local authority or a
township developer.

20

8

Section 57 (T); section § {€); section 7 (0)3 section 11 (N). See
also section &6 of 1986 Ordinance (T).

204 For a detajled exposition see the relevant Ordinances and aiso De
Juger T Alenatfon of land Juta 1982 $0-162. Since the public
enjoys 1{ifle Tnvolvement 1t is unnecessary, within the context
of this report, to provide a detajled discussion.
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-, “ | - a Tounships Board should be established;?0%

- tha owner of land on which the proposed township {s to be estab-

. Tished must apply to the adninistration for permission;2®

- the application should be supported by relevant documents and

tm’ol"nmtion;za7

- the Board must advise the Administrator as to the necessity of
township estub'lishmev\t;zu8

- the application must be advertised, such advertisament calling

for nb.iectmns;209

- detailad plans are required as to how the township s to be lald

out, setting out the nature of conditions of establishment;®®

- particulars of the plan and conditions must be submitted to the

B Townships Board; 23

205 Section 3 (T); section 2 (L); sectlon 2 (0); section 8 (N}
section 3 of 1986 Ordinance (T).
206 Section 58 (T); sectdon 11 (C); section 7 (0); sectinn 12(1) ()3
R section 69 of 1986 Ordinancs {T).
: 207 Section 58(1) {T); section 11(1)(a) (€); section 8(1) (0);
section 12(5) ()3 section 63(2) of 1986 Ordinance (),
208 Section 18 (C); sectfan 9(6} (0},
209 Section 55{63 (T); section 11(5) (C); section 9(1) (0); sections
14 and 15 (N}; section 63(6) of 1986 Ordinance (
210 Section 16 {N).
2 211 Sectfon 19 (N).
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I 7c
- The Board must report to the Administrator, If the veport is

favourable a diagra of the township is submitted to the Survey-
212

T or-General for final approvat;
+ the plans are then vegistered in the Deeds Office;2t?

- - the Registrar informs the Adwinistrator of the opening of 2
’ register, wherespon the towsship i proclatse” in the Dfficlal

s Gazette together with the conditians of establishment.2l?

Important differences in procedure are that the Gape Province makes a

" distinction between three prucedures, namely where there is a ufsor

o 218

subdivision; where a township 1s established either on the direc- 1

g tion of the Adninistrator;2l6

.27

or on the general appltcation by the

owner of the Jan

: pat

=

Section 60 (T); section 19 {£); section 11 (0); section 21 (N)3 -
sections 71-72 of 1986 Ordinance {T). ]

o 213 In terms of sections 46-49 of the Deeds Registries Act 47 of 1937
B R as provided for by section 68 (T); section 20(1) (C); section
13(1} (0); section 22 (N); section 76 of 1986 Ordjnance (T).

&

218 Section 69 (T); section 20(8)(b) (C}s section 14 (0f; sectfon 23
. (N); section 79 of 1986 Ordinance(T).
o 215 Sectfon 9 (C).
216 Section 10 bis (C).
-
217 Section 11 (C).
g |
oy
i 1 B
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The Transvaal distinguishes the procedure where either someone other
than the Local Authority,?® or the Local Authority?’? takes the

inftiative.

In Natal the procedure applies to towns established outside the
borders of Pletermaritzburg, Durban and other exempted Tocal authori-

tes 220

3.3.2.12.2 Town~planning

Town-planning - where the use of the Jand is controlled by the
application of a particular use category - was a lagical successor to
township establishment, for it was only later that residential and
business purposes could be fdentified and that the population became
lecs self-sufficient and more interdependent. A stage was reached

where control fn the mixture of uses betame necessary.

218 Chapter II1 1986 Ordinance (7).
219 Chapter IV 1986 Ordinance (T),
220 Sectfon 33 (N).
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The inftial forms of control were by means of restrictive covenants
on racial occupation,??L denstty and use.Z%2 The Tatter two have been
yatained in the purpose of town-planning, namely zoning.Z23

224

Each of the Ordinances provides that town-planning schemes have as

their purpose or objective the

rdin and of the area to which it
relates in such a way as will most effectively tend to promote
health, safety, good order, amenity, convenience and general
welfare, as well as efficiency and economy in the process of
developnent. 22

221 An example is section 29 of the 33 Articles of the South African
Republic approved on 23 May 1849. Townwplanning in black arsas js
at present reguiated by other statutory measures - see eg
sections 38-45 of the Black Communities Development Act 4 of

222 See eg the provisions of the 1858 Regulatie voor de dorpen in de
uid-Afrikaansche Republi

223 For exmnple, residential, business, industrial etc.

224 Ordinence 15 of 1986 (T); Ordinance 33 of 1934 {C); Ordinance 9
of 1969 (0)3 Ordinance 27 of 1949 (N), The Black Communities
Development Act 4 of 1984, provides, in section 36, that a
development board may carry out a town-planning scheme. Land ma;
aIza Xf:e sold, let or hypothecated in terms of sections 36(1)(d

226 Section 17(1) (T}; section 38(1) (C); section 25(1) (0); section
50{1, M wurd ‘amenity’ does not appear in the Natal
Ordinance and 'bea ty’ replaces ’amsnity’ 1in the Orange Free
State Ordinance. See aLa section 19 of the 1986 Ordinance{T).
The purpose as stated in the Ordinances s relevant {n that {t
indicates that the purpuse of town-planning is in the public
interest. See 1nﬁ"a 4.2 for the implications hereof and the
changes in tha concept of ownership envisaged by the public
parti:ipatinn pruv{siuns of the Ordinances,

P . - e ool WA g o




In every case the Ordinances provide that the relevant town-planning
scheme should fnciude provisions to

- regulate, restrict or prohibit the development of the area to
which 1t applies;

- achieve the objects of the scheme, including regulations as to
the proviston of a schene;, '

- deal with the matters specified (mentioned {n the Schedules).

Each  Ordinance’®  contatns  detatled  provistons  regarding
town-planning schemes. Although the Ordinances do evidence minor
differences in procedure, they have all been enacted along similar

Tines.

Oniy W the Transvaal is there a major difference where provision is
iude for the approvel of & draft scheme, 227 The procedure fn respect
ui’ & draft scheme is that 1t must first be open for inspection by the
pubT1e, %8 during vhich tine interested parties may lodge objectfons

and make representations.?2® Thereafter there 15 the possibility of

22

2

Ordinance 25 of 1965 (T} Chapter II; Ordinance 33 of 1934 {C)
Chapter IV; Ordinance § of 1963 (0) Chapter 1113 Ordinance 27 of
1943 (N} Chapter IV, See the 1986 Ovdinance (T) Chapter II.
Sections 26-29 (7). See sections 28-30 of 1986 Ordinance(T).

Sectfon 26(1),

22
221
22

B2 8 3

Section 28; section 28(2) of 1986 Ordinance (T).
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hearing ebjections and giving evidence,23

to the pub11c?! before 1t 45 efther refected or adopted by the local

The schene should be open

authority.23 Upon adoption the scheme is known as an interin

233

scheme,’ which {s presented to the Director of Local Government for

approval K

From this stage omwards the procedure in all the pravinces is
similar, The first step is that the scheme {s submitted for

238 or as 1t 1s known

consideration and comment to a Townships Board,
in Natal, the Toun and Regtonal Planning Comnission.2%® These Bosrds
then call for public representation®’’ and hold public hearings®®

regarding the scheme,

231
23
23
23
23
23!

8

Section 29(1)-13); section 29(1) of 1986 Ordinance (T}.
Section 29(4},

Section 2¢{6); section 29(2) of 1986 Ordinance (T}.
Section 29(7); section 29(35 of 1986 Ordinance (T}.
Section 29(8); sectfon 30(1) of 1985 Ordinance (T).

Section 31(1) (T}; section 37{1) {C); section 27{1) {0); section
37(1} of 1386 Ordinance ().

Section 51 (N},

sections 31-32 (T); section 37(1) (c); section 27(2) (0
sections 61-52 (N). See section 33 of 1986 Ordinance.

Seotion 33 {T); section 38 (C); section 27(3) (0); section 53
(N). Ses sectfon 35 of 1986 Ordinance (T).

& 8 882
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23
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Thereafter the Board 15 required to consider the scheme in velation

to the representations §t has received,?>® and submit a report on the

scheme to the Administrator.2%0 The Adninistrator's approval mist be
gazetted after which the scheme comes into operation as an appraved il

schene, 29

Public participation is furthermore possible n the {mpositfon of
town planning conditions. These have both a contractual and

legistative basis,2%

often being the result of bargaining and ”
negotiation between the developer, local authority and provincial
administratinn.243 Town-planning conditfons are subject to approval
by the Administrator, oftan after a certain amount of negotfation.23
This process of public participation is necessary for the collection

of a1l the relevant information: even though it may be defective ft

1s stil1 a price that ought %o de pt . “.r» the virtue of accept-
ability, 2

23

2

Section 34(1) (T): sectfon 39(1) {C). See section 36 nf 1985
Ordinance {T}.

240 Sectfon 34 (T)s section 41(1) {C}; section 29 {0); section §3(3) .
(N}, see sectiun 36(6) of 1906 Ordinance (T).

Sect'an 36(1) (T)s section 41(2) {C); section zsgz) {0); section
84(1) (N). See section 39(1) of 1986 Ordinance (T

Wechers ¥ Administratiefreg Butterworth 2ed 1984 132,
Baxtey op ot 218,
Baxter op cit 352,

24;

2
24
24
24

& £ &R

Baxter op cit 155, ]




for when

public participation fs denfed ... all the undestrable conse-
quences of a system of closed and rigid administrative control
ensue.,

Ip Hatal the Town Planning Appeal Board®’’ ts an independent body
staffed by private persons appointed by the Administrator,2’8
Proceedings are conductzd 1in an adversary manner, urder legal
chafrmanship and reasons for decisions are given, which decisions are
subject to autonatic review by the Advinistretor.?®d Baxter calis
this

an intriguing compremise between the need for justice in the
admintstrative process and the desire for some fom of political
control over policy decisions,

Planming issues, he says

have a substantial polfcy cantent; and by means of this
appsal/revien mechanism the appellate system is made politically

246 McCarthy v Mustheights (Pty) Ltd 1974 4 SA 627 (C) 631 A.
247 Established in terms of section 73 bis,

248 Section 73 bis (1}{a).

249 Sectfon 73 sex.

260 Op cit 182,

&
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vesponsive. 25!

“ 3.3.3 Non-statutory participatory possibilities

B 3.3.3.1 Natfonal Physical Developms . Plan?>2

In 1970 the Pretorius Committee was appointed®> to investigate and
report on, inter alia, the division of the planning functions among
the several planning bodies on the different administrative levels. |
The veport, which appeared in 1871, recommended that a National 4
Physical Developrent Plan be compiled, indicating, on 2 regional S

basis, the resources of the country and identifying national develop-
284

ment poiicies for the future.

The plan itself, which was published in 1975, indicated thet {t was
an attempt to regulate the population distributfon in South Africa so

i 251 Ibid.
o 252 Oepartment of Planning and the Enviranment 1975,
L 253 POVE Pretortts was the chaitman of the subsidfary comitiee of
' the Planning Advisory Counci} which pubiished the Report and
. recommendstions on  the relations between the govermment,
rovincial _an: 0Ca authorities fn  the 51ca
PR Planning Départment of Planning B
; 254 Op oit 14,
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as to be of the grestest advantage to everyone.®%5 The means wherehy
this was to be achieved was t~ divide the country into forty-two
socio-economic development ai«as and four metropolitan areas, taking
inv. consideration the fallowing criteria:

~  the nodal core with fts sphere of influence; population

i matural resources; infr 3 phystcal
attributes; economfc activities and adwinistrative and political

boundaries.

A feature on which the pian is based 1s that of populatiun concantra~
tlon, As a result the plan distinguishes, on a macro level, metro-
palitan areas and growth points. On the micro or regional Tevel, the

plan indicates main towns, growth pofnts and growth poles,Z5

A major flaw of the National Physical Development Plan 1s that in fts
preparation no cognisance was taken of econamic factors. This problem
is at present being remedied by the Departwent of Constitutional
Developnent and Planning,”’ through the fncorporation of the
Regional Economic Davelopment Plan.

An erstwhile Chief Director of Physical Planning has stated that

255 National Physica) Development Plan {Foreword}.
256 National Physical Development Plan 15,
257 A vevised Plan is in preparation.
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planning on the scale of the NPDP must take full cognisance and
form part of spatial planning for the whole of Southern Africa,
4inciuding not only our own bantu homelands but also neighbouring
{ndependent states,2%¢

His statement is relevant in view of the fact that the Group Areas
Act?? sem regulates overhead land-use plamning on & racfal basis

1in South Africa,

The sppointiient of the Pretorius Committee, which recowmended the
creation of the Plan, was fmportant fn that 1t represented a channel
through which representatfons to decision makers became possibie,?S0
Furthermore the reglons as demacated fn the National Physical
Development Plan were the resuli of many years of research and were
influenced by the work of many people. By means of congresses wftfch
were attended by all the vegional development associatfons in the
country, the proposals were tested and approved.%! This procsss 1s
part and parcel of the democratic decision-making process which

fnples tavolvanent by a fully Informed soctety.?52 only once

268 Visagie WF "™he place of the NPDP in physical planhing® 1976
Beplanaing 29 31.

250 36 of 1966. See further the discussion of this Act supra 3.3:

260 Baxter o} cit 222,

261 Visagie op cit 34,

262 Gribe JGG "Governmental planaing 4n South Africa: thﬁ developnient

of planning methads and techniques" 1980 Beplanning 12 26.
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everyone comes t3 realise that there are very definfte Timfts to
the overall rate of growth, and becomes fully aware of what part
each centre Is to play fn the national striving towards
development, then, to use a word that has almost become a cliché
in these times, meaningful dialogue can take place betweern the
decision maker, the planner and the puh'Hc.z63

This statement is particularly relevant in the 1ight of the
underlying principle of public participation.

3.3.3.2  Reylonal development assoc{ations

Planning and development fs not possible without a knowledge of the
basic needs, potential and problems of a certain area. Through the
creatfon of associations or public bodies normally consisting of
municipalities, publfcity associations, farmers' unfons, chambers of

commerce and industry, etcetera, it becomes possible to provide

voluntarily and
4

appartunities where contributions are made

collectively towards improving the welfare of the region,?®

The concept of development regions as units for planning natural

resources 45 now universally accepted. In South Africa this concept

263 Visagie op cit 35-36.

264 Fourie P *The role of regicmal development associations in the
promotion of development in rural areas” 1978 Beplanning 31;
Fourie P "Enkele gedagtes oor streekontwikkeling" B 3
Emanue! A and Page D "Public participation in ragional planning:
the role of regfonal development assaclatioes fn South Africa®

1969 Plan 33 34,




arose from the need for basic services, as well as to assfst the

Katural Resources Development Council,265

Generally the constitutions of the regional development associations

provide for the following functions:

- integration and coordination of the a’ct{vities of the
constituent local bodies and the 1{aison between rural and urban
communities;

- collection, publication and distribution of information;

- encouragement of the proper development of the reglon's
resources and the establishment of industrial enterprises;

- assistance with the formulation of plans;

- fostering of the interests of the region, 256

The general view of these assoclations {s a negative one. They are
not statutory bodfes ana cannot attempt asy planning themse]ves.zs7
Yet, their strength les In the fact that they represent & very large
number of interested persons. As a result, and also for the sake of
the public interest, many research projects have been undertaken,

problems discussed and schemes initiated.268 By virtue of the fact

26!
26
26

Page and Rable ap cit 454,

Emanuel and Paga op cit 34; Visagle op cit 32-33.

S

Emanuel and Page op cit 35; Visagie op cit 33.
268 Emanuel and Page op cit 34,

E
:
1




82
Ao that these bodies are independent and free from political pressure or > )
= ,
state ccmtm],zs9 they play a very important role in the plarning \\:

sphere, since they are seen as , .

pressure groups endeavouring to strengthen their ciaims on
government action.?’"

3.3.3.3 MNational Regional Development Advisory Council

- The pradecessor to this Council, the Planning Advisory fenncil,
became operative on 1 January 1968 by cabinet decision. The purpose

for creating the Council was to provide morc centralised direction

and coordination in the area of physical planning. It was directly

answerable to the Prime Minister and its functions included

- determining how the country’s natural resources could be applied

in the interests of the population;

e , = examining the relationship between the various levels of govern-
» ment;

) - advising the government in arder to properly regulate the physi-

cal enviromment, 2!

269 Emanuel and Page op cft 35.
: 270 Ibid,

: 271 Gribe JEG "Organisatoriese raélings vir fisfese beplanning" 1979
o Journal for Regional Planning i
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In 1983 the Planning Advisory Council was dissclved and replaced by
the National Regional Development Advisory Council which was estab-
lished to advise the government on the promotion of regiomal develop-
ment. It aims to be an effective communications channel between the

government and the vardous sectors and was specificially constifuted

to

= serve coordination between development regions;

- ensure fnvoivement by both public and private sectors;
- demonstrate a democratic representathm.z72

3.3.3.4 Department of Planaing and the Enviromment

Closely assocfated with the National Regional Development Advisory
Councis is the Department of Planning and the Enviromment. As a

result of the growing concern regarding Jjoint planning and

coordination, the Department of Environmental Planning and Energy was
created in 1960,%7% {nitlally to coordinate planning matters. At
present, the Department, known as the Department of Constitutional
Development and Planning, s divided into two branches, namely

Physical Planning and Coordimation, and Urbanisatfon and

272

Sauth Af) 1985: Official Yearbook of the Republic of Swuth
Africa Department of Foreign ATTairs Iled 1985 53%.

273 By Gavermment Notice 1239 Government Gazette 876 of 14 August

1964; see also Gribe op cit TI979] 23 Otto op cit 4-5.
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Administration. The mafn funciion of the former concerns the

organisation and production of guide p'lans.274

3.3.3.5 - Interest Groups

In practice, the position of powerful and informed Tnterest groups is
relevant in the participation process.?’ Examples of such organisa-
tions are the Wildlife Soclety; the Habitat Council; the Mational
Veld Trust and the South African Property Owners Association.

By making it their business to be informed and to represent the
particular fnterests of their members, these organisations make a

vital contribution to the public involvenent process.’’®

3.3.3.6 Education
Education in the planning process fis natessary for a varlety of

reasons, the first of which is to emhance effectiveness of existing

governmental pragramnes.zw This was recognised in the 1980 White

274 1In terms of section 6A of the Physical Planming Act 88 of 1967,
See supra 3.3.2.3.

275 Schweizer CD and Cooper KH "Voluntary organisatfons and the
anvironment” in Fuggle RF and Rabie MA Environmental conserns in
South Africa Juta 1983 133; MeMillan op €IT 59,

276 Schweizer and Cooper op cit 134. But see McMillan op cit 60 who
states that bias is & hegative Factor

277 Sewell and Phillips op cit 343.
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paper on a national policy regarding enyirommental Jegislatien,’’®

where the view was held that

an understanding §s instilled of the most important contemporary
environmental problems for which policy makers are endesvouring
to find solutions so that steps taken by the government are
understood against that background. Such an understanding will
alsp lead to comumlty involvement and participation in
decision-making processes conducive to a better quality of

1ife

Secondly, education is necessary to strengthen environmental con-
sciousness and to effect behaviour changes.m The White paper a’so

recognises this pofnt, stating that

a better general understanding is fnstilled and public awaremess
of all the environmental factors {s stimulated, as well as of
their complex interaction and dependence on constant equilibrium
and harmony fn the enviromment.

27
27
28
28]

&

WP 0-1980.

]

Paragraph 3.2.4,
Sewell and Phillips op cit 343,

g 8

Op cit paragraph 3.2.2.
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In the third place, education 15 necessary to create a foundatjon for
future public fnvotvenent,?®2 MeMiTlan, who 15 1n agreement, Stotes
that

education in the 1ssues related to planring and the environment
should be included in the school curriculum.

3.3.3.7  Environment impact assessma_ntzm

Two aspects concerning enviromment impact assessments (E!A)285 are

certafn: firstly that there is no universally accepted definitian;236
and secondly that their {mplementation, which 1s accepted as
necessary wnr'ld-wide,zw

Africa, 288

should find legislative applicatfon in Seuth

282 Sewell and Phillips op cit 343.
283 0p cit 60,

284 This issue is the subject of much comprehensive study. Only
aspects relevant to public participation are discussed here.

285 Or: anvirowment Impact statement (EIS) or enviromment impact
report {EIR). .

286 Schwelzer 00 {comp) Working docurent for the development of a
hatiopa) policy on ‘envivorfental Ympact ~dssassment n SOt
Aftrica Council ;ar e EnvIronment TR 7.

28]

k3

See Schwelzer op cft 55-505 for a compreliensive review of EIA
procedures and fethodologies in twenty-five countries.

Rable A ’Strategies for the implementation of environmental
jmpact assessment fn South Africa" 1986 SA Public Law 18; Rabje
MA "Disclosure and evaluation of potential environment impact of
propused govermmental adwinisirative action® 1976 THRUR 40; Whits

{Footnate Contifttied)

28

13




The purpose of an environment fmwpact assessment s to identify,
prescribe and predict the impact of a proposed development on the
physical environment and on man's health and weii-being. This presup~
poses the gathering and communfcation of iformation by 811 parties
involved, in understandable terms, to both the community and the
dectsion makers, Reasons for all decisions must be given. Since the
underlying principle of an environment fmpact assessment ts involve-
ment by 211 parties involved in the project, this is the most compre-
hensive and sophisticated form of publtc participation in the

planning process,

In South Africa, the issue of EIA has been under consideration only
since the late 1970's.2%% By 1979 encugh support and interest had

290

been gained to hold a symposium™ where the conclusions which were

reached indicated

- the .acceptan:e as necessary by a wide spectrum of envirormental
considerations in planning processes;
- the need to involve the publfc in the planning process;

~  the general acceptance that devalopment should continue:

(Footnov‘.e Continued, )
p cit paragraph 3.1, Schwefzer op cit 618-639; McMillan op
13 t
269 Schweizer op cit 618,

290 Symposium on Shaping our Eavironment Pretoria 1-2 August 1979.




- the realisation that enviconments] considerations may
necessitate the modification, adaptatfon or even abandonment of

prujects.zgl

The use of environment impact assessments is not “jreign to this
country - certain institutions, for example ISCOR ar iSCOM, claim to
carry out this pmcedure.zgz Even the government has taken nut1c2293
.of the procedure, implementation and detail directives, particularly
in the areas of forestry, roads, dams, marine development, coastal
zone, siting of power siations etcetera. An organisatifon established
specifically to foster the implementation of environment fmpact
assessments - the Environmental Planning Professfons
Interdisciplinrary Committee (Eppic) - atms to improve communications
and create more effective {nteraction batween the professions
involved in the planning process so that a more balanced concern for

the environent can be achieved.?%® Such voluntary Involvement takes

29
29;

Schwefzer op cit 622,

o

See, howaver, the criticism by Rable MA “Administrative Jaw
reform and environmental Taw" 1981 THRHR 46 48 and the examples
of disregard for environmental issues he mentions there.

293 Bepaling_en evaluering van fnvloede van ontw!kke”ngsgrn]‘ekte op
d¢ ongewing, Versiag Department of Pianning and the Enviranment
9760

29¢

"The Way Ahead Confavence: a specfal report® 1981 The Civil
Engineer in Scuth Africa 341 408.

H
)
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on a fom sinflar to interest groups,2%S

296

with both positive and

negative implications fu'r planning.

The eavirenment {mpact assessment s the base information document
agafnst the backgraund of which the public, the planmers and the
decisfon makers communfcate.’’ The fact that $0 many lpzrsnns are
involved calls for very specialized procedures {n order to make the
decision an informed one. It 15 generally ngyeedm that more pubiic
participation 1n the early stages of project initiation and planning
1s necessary. However, the crucial gquestion remains as to the
quantity and quality of participation and how best it may be

29!

effected. The solution, as seen by Cowen™ is that of 'reasans for

rensons’ the essentials of which are:

the concept of justice is that of certainty: that decisions are
made_consistently, on the same or similar principles and equally
at different times, in different cases and between different
people, One cannot be certain that this is being done if tha
decisions are made secretly, and if the reasons for decisions

28!
29
29
291

&

Supra 3.3.3.5.
McHiiTan op cit 62-63.
Mchitlan op cit 59

8 5 8

Hall E3 et a) "Environmental protection: a practical procedwre”
1880 Ekos (Supplement) 1 5.

299 Halt op cft 11-12,

3

|
{
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are not disclosed and publisnad.5%0

The giving of reasons enhances credibility, and more care is taken in
decision-making, thereby providing better results. The failure to
give reasons on the other hand generates suspicion especially where a

discretionary act 1s sxerclsed.sﬂi

3.3.4 'Judicial’ participation

Plaoning 4n South Africa is generally a governmental matter. Public

participation by way of the statutary’®? and non-statutory’® methods
discussed 15 a ieans of supervision of governmental activities,

‘extra-judicially' as it were.

Forms of judicfal supervision also exist, the most important being
Judicial review of the proceedings or decisfons of administrative
officials, tribunals and authorities.®®® Any persan whose interests
have been prejudicfally affected can have those proceedings or de-

cisians reviewed. However, that person should comply with the locus

7/
i
: 500 Rose-Innes J Judicial review of administrative tripunals in South
Africa Juta 1983 189
P 301 Cowen op cft (1981) 10 - if,
oo
. 302 Supra 3.3.2,
' 303 Supra 3.3.3.
- | 304 Rabie MA ®Lega) vemedies for environmental protection® 1972 GILSA
247 267; See also Chaskalson A "legal control of  the
administrative process” 1985 SALJ 419,
. P
oy .

=Y
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standlacs

requiremert, This requirement 4s concerned with the
question of who may bring a cause of action before the courts 1n
order to enforce a statute. A Jong line of decisions {n our courts
5 i has established the principle that a statute enacted in the public
interest may only be enforced by way of civi] action at the instance
of a person personally affected by the infringement thereof. 396 such

person should have a sufficient interest fn the proceedings, inturest

L which must be a *direct’ interest.%” Rabfe and Eckard®®® have shown
o that the application of this principle is not possible in
- enviroraental mat* s. Concrete adverse effects on particular
:; )1' 1ndividuals may be fmpossible to prove on a balance of probabilities,

o ! which means that no one will succeed in enforcing the statute, even
B though the infringement may be clearly establishad, The 1llegal
action will continue unchecked. There must be acceptance of the
principle that we are all potentially affected by & failure to comply
with planning decisions, and that any person has the right to enforce

it in his owi {ntarest and in the interest of the public.

Rable MA and Eckard C "Locus Standi: the administration's shield
and the environmentalist’s shackle® 1976 CILSA 141, This is an
extensive subject which cannot be done justTce here, and only the
briefest of ocutlines will be given.

306 Patz v Greene and Co 19272';5 423‘ Dalvrymple v Golonial Treasurer
o TV To 399; Divesiar of Educatiun, TransvaaT v Netagfs TOT8 10
' .astern

30

&

616; Roodegoort-ﬂuraislinrg Sn— GauneTT v roperties
Prop) Tt 3 AD 87,
. 307 Administrator; Transvaal and_the Firs Investments (Pty) lid v
ghannesbury City .
- 308 Op cit 244,
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The decision in Bamford v Minister of Community Development and State
Auxiliary Services?® may be significant with regard to Jocus standt
to enforce enviraonmental statutes and, by analogy, planning statutes.
In this case the court held that the plaintiff did have Jocus standi,
because the statute confers a right of access on all members of the
public, and any unlawfui interference with that right can be re-
strained by any member of the public without prodbf of special dama-
05,920 This deciston 1s 2 bold one, showing the way to a Tiberal
attitude with regard to standing in the enforcement of environmental
statutes. It should, however, be remembored that the Bamforu uecisron
1s on the periphery of environmental law. The broader wlanniny
As4vots Were not in any respect at fssue and 1t would be a1l too «isy

to distinguish the case.

The 1iberalisation of the lgcus standi requirements has been examined

311 4nd suggestions tend towards the feeling th | rivate

world-wide,
citizens should have standing to sue to vindicate the public interest
in the protectfon of the enviromment. In this way citizens would be
involved. The need“z to participate 1s there because

309 1981 3 SA 1054 (C),

310 1060 A,

311 See eg: Kodwo Bentil J “General recourse to the courts for
enyironmental protection pirposes and the problem of legal

standing" 1982 Anglo American Law Review 286.

Glavovic PD “The need for legislative adoetiuq of a conservation

ethic" 1984 CILSA 144 152; Lucas Legal foundations for

public  particTpation in envIrnnmenta] decisionmaking” 1976
Natural Resources Journal 73 102.

2

31

=




93

administrative bodfes cannot carry the entire burden of
restoring and maintaining the public damain.3t3

The conclusfon fs that

the avenue of citizen participation <. one rich with possi-
bility. ATTowing citizen standing will place the responsibility
of our environment where 1t should be - with the peaple.

w
S

ADVANTAGES AND DISADVANTAGES OF PUBLIC PARTICIPATION IN SOUTH
AFRICA

The principle of public participation as encountered fn the United
Kingdem and the Unfted States of America has afforded South Africa
sufficient time for Jjudging and evaluating, not enly the many pro-

: gramnes but also the principles {nvolved.518

7 313 Lutz R and McCaffrey S "Standing on the side of the environment:
SR a statutory prescription for citizen participation" 1971 Ecology
Law guarteﬂz 561 576,

Lutz and McCaffrey op clt 645,

Sea eg Burke E "Citizen participation 15 a necessity: how can we

make ft work?* 1965 Journal of Nous1 5293 Dixon J “Now

. public participation Become rea Public Aanmistration
: Review 69; Fagence M cmzen mm auuﬂ—r I r‘F——ergamon

A Press 1977 334-360: Americal

administrative Law" 1975 Harvnrd Law REViEH 1659 1760~ 1790‘

Sewell and Phil1ips op cit J55-358,

31
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Ralevant to the position in South Africa are the positive as well as
the negative aspacts. TIn South Africa, however, we are faced with

further pitfalls, which may well provide insurmountable obstacles to

a wore complete fnpl of public par fon procedures.

The nature of South African society is an ethnically diverse one,
with a relatively small, yet wealthy and highly educated population
group on the one hand, and a very large population group still {n the
early stages of development on the m:her.316 Public participation
necessitates a high standard of education amongst participants, as
techniques involved in the planning process require knowledge and
ski1). To understand the contents of a plan necessitates education,
but to understand the implications of a policy statement of a guide

plan, for example, requires a far higher degree of sophisttcation.SV

318

Planning decistans affect a1l members of society. There 1t no

requirement for individuals to take part im planming decisions, but

316 Faccio R “Yhe develowment of planning controls in 8ritain and
South Africa® 1975 Planning and Building Developments 33 39,

317 Xahn M Plannin L rocess and participation Inaugural lecture
Universify o 982 127 Faccio T 39,

318 Cowen op cit (1980) 13. See howevar, Boden R “Public
partﬂcipeei and the planning process” 1979 Plannin nnd
Building Devel ugments 14 17 who states that the community's
Gture depends on the active participation of its individual
members.
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as members of a society each individual should be allowed opportunity

to make an input and thereby 'feel fnvolved’,3%9

In the definition

320 or public participation an essentfal element was

shown to be that those taking part should be ’informed® as well as

being ‘disciplined;32ithe Tatter

Often members of the community show unwillingnese and apathy’

is a very different matter from airing emotional grievances, and
1t differs as day from night from the futility of attributing
wrong motives to individuals.’

A% gout

involvement in community affairs, and no balanced cesult is seen

be

achieved. Education of the public {s ralevant here, for a

community's sense of its own worth fs enhanced by {ts ability to

shape Tts own future, %% One of the reasons for thfs umwilling

attitude is the fear that the fnvolvement of other participsnts is

3
320
it
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Stewart op cit 1761,

Supra 2.1,

“Review: the Way Ahead Conference" 1981 Municipal Engineer 18
32; Hall op cit 14; see alss Schwelzer op 515‘627-5231"1""‘
Hall op ¢it 3.

See Fagence ap cit (1977) 346 for the reasons - and solutjons to
th apathy problem and Schweizer op cit 564 who states that
‘citizens cther than those with an fntense personal interest are
not 1ikely to matntain active participation for tong per{ods',

Emond DP “Participation and the enviroment: a strategy for
democratising Canads's environmental protection Taws* 1978

Osgogde Hall Law Jnurrm 783 787; Boden ap cit 17,

3
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' afforded more weight in the final decision making,325 Nere the

principle of 'reasons for reasons'azE bacomes relevant and public
disclosure as to why a certain decision has been taken creates &

climate of security.

A major concern in public participation s the cost factor, coupled
to which {5 the tfme factor. In the United States programses of
' public hearings or opinion surveys invelve expenditure of wmany

; thousands of dollars, 32T

and take far Jonger to complete than would
P otherwise be the case.’?® Fear has bean expressed of the same

happening in South Africa, mainly {n respect of costs which follow on

Ny

from the additional time which s required to complete the
process.??% The solution to this particular problem as seen by Sewell

and Phitlips

is to determine which {sstes require fnputs from the pubiic,
what segments of the public should be consulted, and how the
necessary Inputs can be obtained most effectively.

325 Sewell and Phil%ips op cft 357; Kahn ap cit 12.

- s 326 See the discussion of 'reasons for reasons’ supra 3.3.3.7 and
alto Sulweizer op cit 629,

Sews)3 and Phi11ips op cit 358, Fagenca op cit {1977) 359-362.
Fagence op cit {1977) 362-365; Emond op cit 786, 4
Jaspan op cit 10; Boden op cit 17; Schweizer op cit 563.
Op cit 358, 1
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A properly planned public participation programme need not represent
a major funding item, not need it cause an extensive period of delay

in the process of decision making.**!

A benefit of public participation s that a record of decision waking
1is provided. This ensures both Judfc1a1332 and public examination of
the relevant fagtors and consfderations. This ‘a;’enness‘ or ‘giving
reasons' exerts pressure on administrators to adhere to required

pracedures in dactsion making, 3%

Essentially though, it is the citizen who is finvolved and benefits
accrue when persons whe are affected, uniikely to be represented
otherwise, are provided an opportunity of presenting thefr views.

Public gonfidence f{s enhanced when citizens can clearly see that all

issues have been fully and carefully cons tdaved, 53¢

33!
33
333 Schweizer op cit 563,
33

Schwaizer op cit 563; Emond op cit 786,
But Timited by the Jocus standi question supra 3.3.4.

8

14

Schweizer op cit 24,




3.5 CONCLUSION

1t has been established that aspects of public participation exist in
our Tand-use planning process, Moreover, the need for an externaion of
its principles 1s necessary, despite obvious cri;iﬂsm. Since it is
the citizens themselves and their property which are at the centre of
the process, one cructal question remains - what is the effect on the
individual's right of ownership of public participation in the

planning process?




4.1

CHAPTER 4

THE INPACT OF PUBLIC PARTICIPATION ON THE
SOUTH AFRICAN CONCEPT OF OWNERSHIP

INTRODUCTION

The imposition ¢f planning controls in South Africa was one of the

diract causes of the erosion of ownership frem widely extensive

cantrol over a thingl toa

paltry right ... so whittied away by Tegislation in the past

Cowen DV gatterns of 1andcwnershig~ the transformation of
the conce t o mme as n ra 0tay’ tas Univershy of

tuaterstal aw MiTton JRL
"P]annlng and prnperty' 1985 “ets dur{dicu 27 This ws
universal davelopment. See for example Vandevelde X1 “The new
property of the nineteenth century:; the davelopment of the
modern concept of property" 1980 Buffalo Law Revlew 325 328;
Dunham A *Property, city plamning er W Haar CM Law

and _land: An?n-AmeMcan F'Iann ng Ernct{ce Harvard UP 1964
<33} ric an1g‘ conceptions of property in law'
1938 Univarsﬂx of Panns% vania Law Rev1ew 6913 Haur CH "PublMc
Rterast N the Jani 959 Act' 1961 Towt

Plamﬂng Review 95-104,
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century,2

that 4% has, n the process, becone an instrument n the hands, not
of the indfvidus} but of the state.’

With the recent introduction of possidilities for involvement by
cttizens in the plunning of developments which affect them, a change
of a different nature has taken place. No longer are decisions made
by the administration ‘in the public interest' - now the public have
a right to partake in those decisfons 'in thefr own interest’, as it

wera.

By examining the changes {n the concept of cwnership and particularly
the effect of participatory aspects on these changes, it will be
shown that a turning peint has been reached in yealising a fuller
enjoyment. of one's right of ownership.

A movement stressing the content, meaning and concept of awnership ,

particularly of land ownership, both in South Africa® and elsewhere,’

Lewis C "The modern concept of ownership of land” 1985 Acta
Juridica 241 242,

3 Lewis op cit 260,

4 Cowen op cit 7-15; Lewls op ¢it 241-2663 Milton op cit 267-288,

§  Haar CM Law and land: Anglo American planning ractica Harvard
P 1954; Ramenka E_and Neale RS Feudalism, ca: %ia Tsm_and_beyond
;airna)g 1976 Philbelck op cit B91-73Z; Vandevelde op ¢

-3
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has been discerned of late. Although the forms or manifestations of
owmership 5 differ fram Jurisdistion to jurisdiction, the actual

7 This 15 evident

concept of ownership shows distinct similarities.
particularly when the development of the concept of ownership is

axamined.

In South Africa, England and the United States of America, this
development, though not entirely chronologically comparable,
indicates ownership in these major Jurisdictions as heving been
transformed from the unlimited to one eroded by countless
restrictions, particularly of a Tegislative nature, which have been

placed upon 1t.a

6  Or 'property’ described by Philbrick op cit §91 as 'including
the rights that a man has in or aver tMngs with which the law
deals’ - therefore, ownership as we know it

7 The traditional view is that the South African concept of
ership is derived from the Roman concept. However Visser DP

“The 'absoluteness’ of ownership:the South African common law in
perspective” 1565 Acta Juridfes 39 47 shows that as far as the
unrestrictednass of Gwhersnip 15 cuncerned '1ts roots are more
rmly in nineteenth century Germany than in seventeenth- and
emhteenth—century Holland'. This would find support with Morice

G En Hs and anan Dutch law Avrican Book Company 1903 32 that
ownership 1s ... the same under the

EngHsh and r‘mun Dutch systems of Taw',

8 Morks dealing specifically with planning restrictions are
concentrated o here. See ¢g Hart W0 “Control of the use of jand

n English hw“ n Haar CM Law and '(and Anglo Amer1can Elanmng
grache Harvard UP 1-9; MiTton op ¢

§
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4.2 TRANSFORMATION OF  UWNERSHIP FROM *UNLIMITED' 70 'PUBLIC
INTEREST'

During the early pericd of South Africa's history - up until the
Tlatter half of the 19th century, the spirit in both the Colonfes and

the Republics was one of supreme command over property generally not

subect o any restrictions inposed by the autharities.” The attitude
towards any type of hn'ldsrshipw over property was one of mastership,

which was understood as being the Roman Taw 'dominfum’. 1

Even where there were restrictions, for example, as to sale or
subdivision, these prohibitions were frequently fgnored. On land

which was nefther rented nor owned, dwellings were eracted, 12

9 Page D and Rabie MA “Land-use planning and control” in Fugele RF
zxg Rabfe MA Environmental concerns in_South Africa Juta 1983

10 The forms of holdership were various, viz lean tenure, quittent
terure and Tean freshold, Freehold title was the anly full
ownership 4n existence, but found Timited application. For
detajlad informetion regarding land holding and ownership in
early South Africa see: Visagie 68 Regsg'{eging en reg aan d'le
Kaap van 1682 tot 1806 Juta 1969 79 tha Tar
ape Jand tenure” Tn Aistory of 1amE wedicine and E]ace nams in
the Cape of Good Hope Stru’ 705 Van der Merwe
aKeret utterworc 79 226-228; Fisher RC "Land and land
tenure” in Fuggle RF and Rabie MA Enyironmental concerns in
South Africa duta 1983 435 440-443; Wessels JW History of T
Rowizn-Butch_law African Book Company 1908 490-501,

11 VS *Property” 1886 Cape Law Journal 234,

12 Dave sort TRH *Some reflections on the history of land tenure in
South Africa, seen 1in tha 1ight of attempts by the state to
impose political and aconomic cantro\“ 1985 Acta Juridica 53 54,
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Particularly in the ¥ielo of planning theve were no restrictive title
conditions over erven {h towns and no attempt was wade to regulate
type or fntensity of use,

Outside of these interests and obligations an owner's right enabled
him to

do exactly as he pleases with his poss~ ~fons ... The fdea of
mastership is here in full swing. An qwner is allowed the gross
rights of destruction so lung as he endangers no rights but his
own; he is protected fn the minutest frults of the power which
he enjays.13

This view of ownership corresponds with that of the lafssez-fafre
doctrines expounded by John Locke, Adam Smith and ¥i11iam Blackstone,
indicating an essentially individualistic conception of the nature of

14

the rights of a Tanuowner,”” so much so that dJohn Locke defined

property to fnclude
life, Tiberty and estata, ¥

So absoTute were thasa rights that the law wonld not permit even the

snallest infringement of ihem, not even for the good of the entire

13 VS op cit 238; Page and Rabie op cit 449,
14 Milton op cit 275; Vandevelde op cit 330; Prilbrick op cit 713,

15 Philbrick op cit 713, especially note 69 and the authorities
cited there,
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community.!S Included vas the possibility of recourse to court, not
only because this institution provided for the resolution of

conflicts, but alse because the

lawyers and the commor law that they had fashioned over the
centuries were very much concerned with the protection and
preservation of rights of property,

Messe!s,:La however, indicates that this state of affairs was not co

Tast and that
a considerable change has been made in the Taw of ownership.

These changes were introdu by legislati upon the

discavery of gold, precious stones and other minerals, which occurred
in the latter half of the nineteenth century, These discoveries also
led to the introduction of controlling measures for the orderly

settlement of the mining population.ld

16 This is particularly relevant in view of the Tatar 'public
interest' development,

17 Merein lies essentially the common law zpproach to the law {or
idealogy) as expounded by Mchuslan P The ideologies of planning
Jaw Pergamon Press 1980 4,

18 Op cit 486,
19 An example of which is section 17 of the Wet op het delven v%r{

en handeldrijven 1n edete metalen en edelgesteenten in de
Republiek 3 of 1885.
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The 1aflux of miners made the provision of living-space and essential
services necessary. Johannesburg and the mining towns on the Witwa-
tersrand were Taid out according to statutory requirements.2 The
other provinces followed suit, but it was only in 1907 that the
Townships act? vas promulgated, resulting in the attitude that the
development of Tand be viewed as a privilege and no longer as a right

of the landowner.??

This view that the development of land be seen move 25 a privilege
than a right contains essentially the {dea,?? which was to be 2

central concept for a long tfue to come, that the

applicant for a township '... myst also be assumed to know that
the State, in placing the restrictions against his alienees, did

20 Page and Rable op cit 449,
21 33 of 1907.

22 See Milton op cit 275 mning Taw confronted the
consequences of the mssez faire cuncept +eo 2nd 1ts premises
became not 1ts rights but 1ts dutfes.'

23 The term 'public interest’ {s one difficult to define,
partieularly in planning matters. See Reich ¢ “The law of the
planned society" 1966 Yale Law dournal 12.7 1234; Fagence op t(t

79-84, The cotrt in ‘Argus Printing and PubHsJﬂn €o_Lid

Darb s Ariwara (Pty ngms a te

vds ‘general imserest of the pubHc from i blic
1nterest . ln Leicester Progerﬁas tx Ltd v _fai rran 1976 l SA
492 {D&C) 495 B, Wuller J 5-ated that pu : terest could
ne doubt p operly be determined ith ferenca to the
requirements of the inhabitants of the area witMn which the
scheme is to be carried out.’
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so in_the public interest.'®* (my emphasis)

Just how far-reaching the limitations 'in the public interest' are,

1s obvious Trom both statutory?S and case law sources.

26

As regards major planning issues where clarification was requirved,

two judgments stand out:

where the court was required to consider an objection to a draft

town-planning scheme, it held that

the orly persons entftled to receive notice and to be heard
at the stage when objections are considered are the

Administrator, §Transvaa1 v Industrial and Commercial Timber and
upply Co_ Lt N

For example, all four town-planning and townships ordinances
provide that the object of a town-planning scheme is the
‘coordinated and harmonious development...' - see 3,3.2.12.2
supra. The Removal of Restrictions Act 84 of 1967 section
2(1)(3) rscogn‘}sas the removal of a conditfon fn a township
where public Tnterest. See alse sectfon 2 of the
Expropr{anon Act 53 of 1975,

Almost invariably dealing with the removal of restrictive
conditions., See Administrator (Transyaal) v Industrial and
Commercial Timber and Su 0 Lt i EX_parte Jerrare

3 Ex parte Evermel 1937 WLD 1 43 ﬁ% HMansTcns
2083 Rossmaner Mans ong ¢
¥ BriTey Court Ltd 1945 AD 217 TRy YBrac td v
-2nd Townships Ret s':rar ‘943 1 SA 1037 (M) arte Zimba
oY dTngs g7 Ll 4 (T} 7773 Oberﬁo o FoteTs

LT v Feri:! rban ’«reas Heanh Board i3
anckenberg v Forbes

) 173 03 Ex
arte Gu'ld 195 3 1itty's Bar and Bottle Stofe
v _ABC_Garage Led 1w+wmﬁ—r, 13

pareg uv an TUst (Pt 3 SA 209 (Dac} 213 D~F,

[
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objectors an¢ the local authority, and ... the local
authority §s regarded as the representative of all the

o Totholders who agree with the provisions of the scheme.?’ : .

: - where defects in notices and advertisements of the submission of

28

P amendments for approval by the Administrator™® were examined,zg :

1t was held that the relevant provisfons weve “rmm‘_y'ﬁﬂ 3 N G "

However, 1t was held that, even though the notices did not R
furnish the exact particulars prescribed, the object of making
the provisfons that the advertisements should be published and

. the notices given was to afford such natiee, 3t

The imposition of such far reachtng restrictions by planning legisla~
tian on the concept of ownership is seen to be justified in the light

of the fact that these restrictions are

Zor the comon veal, ¥

27 Markus v Impey 1969 3 SA 627 (W) 631 C-D.
28 1In terms of section 26{1) and 26(2) of Ordinance 25 of 1965 (T).

' . 29  Stadsrasd van Yanderbijlpark v Administrateur, Transvaal 1982 3

30 188 A
BN 3l 193 8-C.

32 Llewis op it 249. See also M{Tton op cit 275; Van der Malt Ad
The conservatior. of buildings and townscapes in_ South African
Taw Pretoria 1987 106-107.
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If, however, cne examines McAuslan's criticism of what be calls the
‘public administration approach to planning',% Reich's indication of
the fnadequacy of the 'public interest’ sl:amiarcl,s4 and Haar's call
for the complete withdrawal of governmental controls n land-use and
a transference of all decision making hack to property owners, such

unqualified acceptance of this justification is ngt possible.

The so-called 'public interest fdeology’ of McAuslan is derived from
the writings of Jeremy Bentham and has as its central theme that

the courts accepted that administration was different to
adjudfcation; that the publis fnterest was a legitimate concern
for administrators to advance and have regard to; that pubiic
officials must be presumed to act in good fatth and in the final
analysis uere accountable to Parljanent for their actions and
polictes.,

Criticism of this is that the administration allows officlals to act
at will, thera being 1ittle provision for review, and then only

within the administrative system. Furthermore the laidowner

nesd be told Tittle or nothing of the reasons for decisions n

33 Op it 4.

34 Op cft 1238-1240,
35 Op cft (1061) 119.
36 McAuslan op cit 4,
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respect of property and (his) objections could be gnored.3’

Reich findfcates that the public {nterest standard s not a
satisfactory basis for planmning. Firstly it is ad hoc, since the =

batance is struck individually and general policy is cerrespondingly
dtfficult to ascertatn.®® Sacondly the prevatling notion of the
public interest allows Tlarge private nterests undue power and,
furthermore, emphasis s placed on thuse interests which have 3
pecuniary or commercial value as against intangible interests such as

scenery or recreation.??

Hart states that the law of land-use control s largely exercised by
purely administrative bodies following in great measure no prescribed
procedure and bound in their decisions only by the extra-legal

concepts of policy and expediency. It is not possible, says Hart, to

reconcile the irreconcilable by permitting public authorities to
control the use of land through the exercise of powers copied

from an ownership not vested in these authoritles themselves.’®

37 1bid, See also Hall €} et al “Environmental protectisn:
practical umcedure" 1930 Ekos {Supplument) 5 1I-12.

38 Op cit 1238,
39 Op cit 1239,
40 Op it 19,




110
Friednann®? also rejects this philosophy of

property menaved or even destroyed by statutory welfars
obligations, curbs on the employers' freedom in labour com-
tracts, taxation, zoning or consuevation, not to speak of powers
of exprapriation in the public interest.

This indictment of the ‘public {nterest' approach is also relevant to
the siluation in South Africa. It is supported by Paviich,* poutte®
and Schanmbea44 who criticise the general attitude of officialdom in
this country and the roie played by the administration:

The tendency has beer un 2 sectional and centralised
basis, to prefer efficte . + fatrness in the exercise, and
to allow control intermittently and contingently, These

tendencies have been conducive to adwinistrative Injustice.®®

41 Law in a changing society Stevens 2ed 1972 117.

42 Pavlich DJ "Zoning law and administration in the United States
254Nner1ca and the Republic of South Africa” 1978 SALJ 1023 228;

43 Boulle L “Administrative justice and public participation in
American and South African law® 1986 TSAR 136.

44 *Group oreas legislatfon - the poTitical contral of ownership
and occupation of land” 1985 Acta dJuridica 77. See 107 where
Schoombes clearly indicates that particularly in respect of
group areas legislation has  'the security traditfonally
associated with the ‘absolute’ ownership of land and the rights
flowing from ownership' been undermined. In terms of this
legislation, ownership can he terminated ly the exercise of
executive discretfon which s 'uncertain and practically
non-justiciable’.  Furthermore procedural safeguards are
'virtually non-existent'.

45 Boulle op cit 181152,

o . e i 1.

-
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The Judiciary is also criticised since it does not

participate meaningfully in planning matters by curbing excass
administrative zeal, even where this gives rise to patently
undesirable" town-planning c:unsequem:es."6

Its role is therefore limited

not because of an isherent antipathy towards fssues invelving
town-planning, but because of a general inertla in the sphere of
administrative Jaw.

This partfcular criticism s weli~illustrated by the decisfon of
Ogtivie Thompson JA 4n Administrator, Transveal and the Firs
(Pty) Lbd v g City Gounetl % that

in bringing the Administrator's decisfon ... under review, it
would ,.. not avail the City Council to estsblish that, judged
by :te criterion of sound town-planning principles, the Adminfs-
vrator probably made a wrong decisich, dor would 1t suffica for
the City Council merely to show that, in the Tight of such
criterta, the Administator's decisfon was unreasomable ...
Having cegard to the nature of the Mdministrator's functfon
under the Ordinance, the court cannot ysurp that function and

46 PavTich op cit 414,
47 Pavlich op cit 413,
48 1971 1 SA 56 (A},
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substitute its view for that of the Adninistrator.??

A means of remedying this sftuation s that planning should be made
more democratic, more pluralfstic and more egaHtar{un.Eo

This end can be achieved by the participation of the public tn the

planning ;m:cess.51

4.3 THE TDEQLOGY OF PUBLIC PARTICIPATION

Public participation evolved from the broadening of democracy and
jus\‘.‘ce.52 In turn, public par

P may be seen as ratising
the Tegislative and bureaucratic decision-making process.5d This

occurs because participants, appreciating the responsibility they

49 79 H - 80 A,

60 Reich op cit (1966) 1267,

81 Reich op cit (1966} 1243-1246; 1261,

52 McAuslan op cit 5,

53 Emond DP “Participation and the environment: a stratagy for

democratising Canad.'s ervirormental protection laws® 1975
Osgoode Hall taw Journal 783 785.
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o bear, become more sensitive to, and accepting of, the average

,’ upinium54

Furthermore, publfc participation forces 4individuals to take into
account the interests of others and to develop the notfon of a
e community interest.5® Essentially public participation implies

v community represantation, 56 since residents of & community act not

. B only as individuals but most significantly as part of a group. Bixon
i states that public particfpation Implies a profound invoivemest in
L determining which resources are available to the ‘covenantal
community'~ which, distinguished from the technical comunity of the

modern corporation and tha volitional community of a constitutional
.. polity, is a

community of comfort, atfection and heauty,

\‘ Kahn has examined the jnterrelationship between the planning process
- and participation. He divides participants into the following groups
- in order o determine the type of participation and representation,

namely

. 50 Inid,
0 55 Eoond op cit 786,

N 56 Dixan 0 "How can pybiic participation become real?” 1975 Public
. Admintstration Review 69,

- 57 0p cit 70,
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direct interest gre. @, being mest affected and motivated by

their cwn interests rather than commanity interests, and "
including property owners, occupiers of premises, commercial [

“ . interests and operatfonal interests;

- special {nterast groups velated to non-financial interests such '
as arts associations, historical societies, sports bodies and
cultural societies;

. - findirect interest groups, specifically residents’ associations

: where the proposals affect the group as a whole rather than

. individuals;

' - professional interest groups representing the views of : i
particular professions having an interest in planning matters; | - N

- general interest groups such as the Wild1ife Socfety and other ¢

ecologically concerned groups, having no actual {nterest fn but ; ' \ rt

|
rather a concern for or awareness of their environnent.’ !

\ Public fnvelvement is therefore the voice of special interest and of 1 i .
spectal comntment, It fs the volte of a variety of unique groups, '
usually small, who believe that what they hold dear is threatened fn
S0l way or other. 5

Usually the participants are property owners. Where, however, they

L | are not property owners, they may, in terms of the above groupings, E

: 58 Kahn M Planning, process and participation Inaugural lecture
L Univers{ty of Natal 1982 12-13,

PN 59 Emond op cit 784,

- n 1 vtk W ke A .
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be efther lessees, occuplers or merely fnterested persons. Public
participation dideology  doas not therefore give the individual
property owner a special place in participation, Rather, he is one of
a number considered in the democratic process.5® Each participant
however, does have a substantfal, material stake in the spacific
community or socisty which is threatened, The determining factor
remains one of whether or .ot the potential participant has Some
Interest 4n the property that will be affected by the decisfon.5!

Returning to the seventeenth century concept of ownership as an
absolute right, {t {s clear that the concept was far wider than it
has been since. The fact that 1t had so much wider a meaning opens up
the possibility of ownership's being seen as something akin tu ¢hat
right, and no longer the privilege granted '{n the public fnterest’.
Philbrick states that it can and should once again become that right
to 1fe and 1iberty described by Locke,5?

Apart from this there s alsa the urgent need fo move away from the
character of a restricted ownership because of the negative
connotations assocfated with it. Lastly, it has been seen that a
demacratic need exists whereby ownership entails the right to
participate 1n

60  McAuslan op cit 5.
61  Emond op cit 784.
62 Op oit 713,

i
i
i
i
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a system of power relations which will emable the ndiv{dual
to Tive a fully human Tife.

v :.,i 4.4 THE BIRTH OF PUBLIC PARTICIPATION

B The yeor 1974 saw a landmark decisfon in McCarthy v Mustheights (Pty) »

. Ltd 54 with Van 7431 9's statement that

the Ordinance recognises the publfc interest in the plannfng of
urban and village development. The public is entitled o notice
of such proposed development and must be gfven the opportunity,
I any member so wishes, to object and any objection must be

considered, The public cannot be robbed of this r-}ght.55 i K

This Judgment indicates the turning point, away from negative
connotations of the public interest trend in plamning, towards the
wore positive, democratic principles of public participation.’

R i = R R o A st P i
Arnold 1975 104 123,

64 1974 4 SA 328 (C).

65 347 C.

66 McAusTan op cit 6. v
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Thirteen years were to elapse before the milestone decision fn

g City Council v Tugendhatt® was to provide the clearest

indfcation of the extension of one's

proprietary rights and lnterests.ss

These two decisfons and the shelving of the r}cmetu scmlesgare
concrete affirmation of the recognition, acceptance and importance

of public participation fn the planning process in South Africa. What
is wmore important but somehow Jess obvious, however, is that
possibilities for participation by the public have bees in existence

for some time already,

Certain circumstances exist where owners, Specifically, are provided

rights of participation. They may offjciate on guide plan

comnittees;'® may Todge objections, meke representations and be heard
1

4n evidence beth in respect of guide puns’ and town-planning

schemes;7% have the right to object and appeal on fssues regarding,

67 1987 1 SA 16 (A).

68 See also supra 1.3,

69 By the Minister of Constitutional Development and j*lanning on 24
February 1987. For a detajled discussion of the history of
Norweto see 1.2 supra,

70 }sagerms of section 6A(1}(a) of the Physical Planning Act 8 of

71 Sections 6A(4)~(7} of the Physical Planning Act 88 of 1967.
72 See the detailed discussion supra 3.3.2.12.2.
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for exanple, tlmber plantetionss’® and those who are landowners fn

to the area may become members uf conservation commi ttees.”d

Wheye the vights of persons other than the cwner are concerned,

possibiltties exist for those persons having an fnterest to become
members Of advisory committees in respect of, for example, mountain
catchment areas;75 they may take part in 2 cnnsu?t‘ative prm:ess,7B or
L may acquire membership of for esample the Natiomal Parks Board of

7 8

e Trustees’’ or the regional developrent associations.”:

The general pubiic may participate by submitting environment impact

assessments.79 With the broadening of the locus standi requirement

as suggested in the “cisfon of Bamford v Minicter of Community

Development and State Auxilary Semvices,®C the hope of sme

participation in the adjudicative process 1s Increased.

73 Section 7 of the Forast Act 122 of 1984. See alsp supra 3.3.2.9,

74 Section 15(3){e) of ‘the Conservation of Agricultural Resources
Act 43 of 1983,

76  Section 6{2) of Act 3 of 1970,

76 In terus of section 2(2) of the Regional Services Councils Act
109 of 1985,

77 Section § of the National Parks Act 57 of 1976.
78 See supra 3.3,3.2 for a discussion.

79  See supra 3.3.3.7.

80 1981 3 A 1054 {C),

;
v
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4.5 CONCLUSION

That we arve at present ing the P of pubtic particip

tion in plasning Taw s obvious. Also clear is the fact that the
effect of public participation fn land-use planning on the cencept of
ownership is a positive anaal. The rights of owne}‘ship. nrce Tost to

the 'public interest' cause, have been regained,
As Macpherson so aptly states

(Ownership) can and shouid become a right to a fuller
and freer 11fe for more pecple than was attajnable
(though 1t waz dreamed of) in the seventeenth century.
And the right to 1ive fully cannot be Tess than the right
to share fn the detarmination of the power relations that
prevail in scc!ety.8

If wa achieve this concept ... we shall have reached again,
but now on a more affective Jevel, and for more pecple,

that broader idea ... that prevailed in the perfod Just
before the fndividual was at once released and submerged

by the capitalist market - ‘the 1dea that a man has a property,

8

Only for the members of the sc-called 'in-gruup’ {see Schoombes
op cit 167}, For members of the ‘out-group' in society, the
discussion of the effect of yuh\ic narticigation on their
concept of ownersitlp fs largely irrelevent. One cannot deny that
there has been a rovement towards a more comprehensive righi of
ownership with the recent introduction of the Black Communities
Development Act 4 of 1984, Sea, however the comments on the
provisions of the Graup Areas Act 36 of 1966 supve 3.3.2.7.

82  Macpherson op cit 123,
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not Just in the material means of 1ife, but in 11fe 1tself,
in the realisation of all his active potentialitfes,

o o

" ]
a0
40"
.
i
. 83 Macpherson op cit 122,
i
|
|
! .
o i
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