
190.

below*73  ̂ that where the section does not apply to an obligation, 

satisfaction of the obligation made to the insolvent is not void, 

and if this view is correct it follows, it is thought, that the 

legislature would have intended s 22 to preserve all claims in 

favour of the insolvent estate as at sequestration rather than only 

those in respect of which the entire cause of action had arisen 

prior to sequestration.

(c) Obligations the cause of which arises after sequestration

As pointed out in the previous section, s 22 only applies to 

obligations the cause of which arose before the sequestration. What 

is the position in regard to the satisfaction of obligations the 

cause of which arises after the sequestration?

Property acquired by an insolvent after sequestration falls into / 74 \
his insolvent estate,' ' subject only to certain specific 

exceptions such as pensions, damages for defamation or personal 

injury and remuneration for work d o n e . ^ ^  It follows that if an 

insolvent deposits money with a bank the right to repayment vests in 

his trustee unless the monies fall within the excepted categories. 

At first sight, therefore, it would appear to follow that repayment 

of non-exempted monies could only validly be nade to the trustee, 

and inasmuch as s 22 only applies to obligations which arose before 

sequestration the bank would not even be protected where it made 

payment to the insolvent in ignorance of the sequestration.

This would, however, be a surprising result because it would 

mean that the bank would be in a better position in regard to monies

(73) See the next section.

(74) Sections 2Q(l)(aK 20(2)(J>) and 23(1) of the Insolvency Act.

(75) Sections 23(7)-(9), subject, in the case of remuneration, to 
the trustee's right to a contribution - s 23(5).
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deposited before sequestration than monies deposited after 

sequestrations whereas one would have expected precisely the 

reverse. As Qalgut J, as he then was, said in Wessels v De Klerk & 

Ano r / 76* in relation to s 24(1) which expressly recognises this 

distinction :

'Inasmuch as additional assets may be acquired by an insolvent 
after his sequestration and which fall into his estate, the 
Legislature, 1n respect of such additional assets and such 
assets only, has detracted from the rights of the creditors in 
so far as the Insolvent may have alienated such additional

The answer to the apparent anomaly referred to above Is, it 1s 

thought, to be found in the rule of interpretation expressio unius 

est exclusio alterius.^77  ̂ When s 22 expressly declares 

satisfaction of a pre-sequestration debt to be void if made to the 

Insolvent It by implication recognises the validity of the 

Satisfaction of a post-presentation debt made to the insolvent.*78^

' In certain circumstances the bank may also be protected by 

s 24(1) which provides :

'If an insolvent purports to alienate, for valuable 
consideration, without the consent of the trustee of his estate 
any property which he acquired after the sequestration of his 
estate (and which by virtue of such acquisition became part of 
his sequestrated estate) or any right to any such property to a 
person who proves that he was not aware and had no reason to

(76) 1960 (4) SA 310 (T) at 314H.

(77) See eg Johannesburg Town Council v Crown Mines Ltd 1971(1) SA 
709(A) at Steyn Uitleg !>0 ffl

(78) But cf Mars Insolvency # 8.17.
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suspect that the estate of the insolvent was unde** sequestration 
the alienation shall nevertheless be valid.1

If an insolvent deposits money with a bank he alienates the money to 

the bank for valuable consideration (the right to repayment); 

accordingly, if the bank is unaware of his sequestration the deposit 

of monies acquired after the sequestration will be valid. It 

follows, it is considered, that repayment to the insolvent will 

likewise be valid. It has, however, been that for the

section to apply the alienated asset must be an entirely new asset 

acquired by the insolvent and not merely an asset acquired in 

substitution for an asset forming part of the insolvent estate. The 

bank will therefore only be entitled to the protection of the 

section where this requirement Is met.

The position in regard to satisfaction made to the Insolvent of 

post-sequestration debts does not appear to have been considered in 

any case under the 1916 and 1936 Insolvency Acts or by the 

Roman-Dutch authors. Two cases under the 1843 Cape Insolvent 

Estates Ordinance/01  ̂ however, call for consideration. This 

Ordinance contained provisions^82  ̂ which, although differently 

worded, were broadly similar in effect to the provisions referred to 

above of the current Act, save 1n rertain respects which will be 

dealt with below.

In the first of these cases, Davis1 Trustee v Standard 

Bank,^83  ̂ the insolvent had deposited money with ths defendant

(80) See eg Grotius 3.51; Van leeuwen 4.41; Van der Keessel 
Voorlesinge thh 883ff; Voet 42.3 ff; Van der Linden 3.7.

(81) 6 of 1843 (C).

(82) Sections 48, 49, 93 and 94.

(83) (1885) 5 EDC 48.



bank after sequestration and had thereafter withdrawn the monsy 

again. The court held the bank liable to account to the trustee for 

the deposits on the ground that all property of the Insolvent 

whether acquired before or after sequestration vested in the 

t r u s t e e , s u b j e c t  only to certain exceptions which were not 

relevant/55* and s 93 expressly invalidated any alienation of any 

such property/®^ The bank could therefore only validly make 

payment to the trustee. Barry JP held that it had to be taken that 

the bank had notice of the sequestration but Cole 0 held that it did 

not matter whether the bank had notice or not. ^ 1

The court apparently did not consider the possible application 

of the expressio unfus est exclusio alterius rule of interpretation 

to the counterpart^ 1 of" s 22 In the Ordinance, perhaps because 

s 92 expressly provided further that :

‘...all acquittances, surrenders, and discharges of any just 
debt due to such insolvent estate...made by any insolvent after 
any order for the sequestration of his estate... shall 
be...void....'

The current Act does not contain any similar express provision, 

although, as already pointed out, it is necessarily implicit in the 

vesting of the insolvent's estate in the trustee that debts owed to 

the insolvent must prima facie be paid to the trustee. Nevertheless,

(84) Sections 48 and 49. ‘

(85) Section 49.

(86) The current Act contains no counterpart of s 93 but such 
alienation is clearly Impliedly prohibited by the vesting of 
tha property In the trustee.

(87) Cf too Sieq's Trustees v Soilhaus 4 Co & Siea 1911 CPD 750 at 
770-2.

(88) Section 94.



it Is thought that the view taken above fs correct that in the case 

of post-sequestration debts the opposite conclusion can be reached 

on the basis of the expressio unlus rule, namely that payment can 

validly be made to the insolvent.^9 *

The facts in the second case, Baylis's Trustees v Cape of Good 

Hope Bank,^90  ̂ were similar. The matter came before the court on 

exception, the plaintiff having excepted to the banic's plea that it 

had paid out the money again in ignorance of the sequestration, as 

disclosing no defence. The court relied heavily on s 25 of the 

Ordinance which provided for the publication in the Government 

Gazette of notice of sequestration and that ’such publication r‘wl'1 

be deemed 1 notice thereof to all persons who may reasonably i 

presumed to have seen the same’. Lord De Villiers CJ held that .t 

followed that it was necessary that the plea should aver that the 

bank's want of knowledge of the insolvency was through no fault of 

its own and in the absence of such an averment the exception had to 

be upheld. However, in the course of his judgment he said, without 

further motivation and without referring to the Davis' Trustee

194 .

'[The bank's] contract was with the insolvent, and therefore 
until the bank knew, or must be legally presumed to have known, 
of the insolvency it would have been quite justified in repaying 
the money to the insolvent or to the payees of any cheques drawn 
by the insolvent.1

With respect, however, it is difficult to reconcile this statement 

with the principles of our Insolvency law.

(89) It may be noted that the counterpart of s 24(1, in the 
Ordinance - s 93, second proviso - was limited to purchases 
and sales and therefore had no application in the case of 
post-sequestration deposits; accordingly, the judgment must be 
read subject to this difference in the case of the current Act.

(90} (1886) 4 SC 439.

(91) At 442.
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Is the posftion in w1nding-up similar to the position In 

insolvency? Unlike s 20(1) of the Insolvency Act which divests an 

insolvent of his assets and vests them in his trustee, the Companies 

Act does not divest a company of its assets on w1nd1ng-up - unless 

the court specifically so orders - but Instead divests the ordinary 

organs of management of the company of the control of the
IQP) / QO\

assets. It has, however, been held that the effect of 

the wmding-up provisions of the Act is also to establish a 

concursus credltorutn as in the case of seauestration. The view has 

moreover already been taken that s 22 of the Insolvency Act 

also applies to windings-up, and the &«me 1s, it is thought, true of 

s 24(1) of the Insolvency Act. True, 1n the case of sequestration 

the tnsolV' M,iues to exist, to enter into contracts, t o  

acquire : of a s s e t s , e t c  and the need for the

protection . i by s 24(1} to bona fide third parties is 

therefore greater than in the case of winding-up where the end 

result of winding-up is that the company ceases to exist. It is 

doubted, however, whether this Is a sufficient reason for holding 

that s 24(1) is inapplicable to windings-up. Although circumstances 

giving rise, to the need for the protection afforded by the section 

will only rarely occur in the case of windings-up, the protection 

should, it is thought, nevertheless be granted where 1t is needed.

(d) Applicability of s 22 to payments to third parties

Section 22 refers to 'the satisfaction,..of any obligation ...

(92} See 165 above.

(93) See 168 above.

(94) See 185-9 above.

(95) Section 23(2) of the Insolvency Act.

(96) See eg ss 23(7)-(9).

y f



made to the Insolvent1. C a n  payment to a third party in 

accordance with the directions of the Insolvent be regarded as 

payment to the Insolvent for the purposes of the section? The answer 

is, it Is thought, in the affirmative. Payment by a debtor to a 

third party in accordance with his creditor's instructions should, 

it is considered, be seen as 2 payments: a payment by the debtor to 

his creditor and a payment by the creditor to the third party.

The first payment would therefore be protected by s 22 but the 

second would not and should generally be recoverable by the 

creditor's trustee. Section 22 is designed to protect persons who 

unwittingly make payment or other performance to an Insolvent in 

ignorance of the sequestration, and in this context no valid 

distinction can be drawn between payments direct to the fnso?vent 

and payments to a third party in accordance with the insolvent's 

directions.*9^

(e) Application of principles to the bank customer relationship

In applying the principles dealt with 1n the preceding sections 

to the honouring by a bank of a customer's payment instructions in 

ignorance of the customer's sequestration or winding-up several 

situations require to be distinguished.

{97) Cf the Insolvent Estates Ordinance 6 of 1843(C), s 94 of which 
protected any payment in Ignorance of the sequestration to the 
Insolvent or 'to any person legally entitled to receive the 
same on his tshalf, before such sequestration'.

(98) See 381-91 below where this analysis of such a payment is 
examined 1n detail.

(99) Cf also the position of an employee or independent contractor 
who continues working 1n the absence of the employer and in 
Ignorance of the enployer's sequestration or winding-up. Here 
too s 22 should, 1t is thought, be liberally interpreted so 
that the services are held to have been rendered to the 
Insolvent, even though the insolvent was not present and it 
may therefore be difficult on the facts to say that the 
services were rendered to him if a narrow construction is 
placed on this expression.
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(1) Payment instructions given against a credit which existed 

on sequestration or winding-up

If the customer's account was in credit on sequestration or 

winding-up and prior to sequestration or winding-up the bank had 

received a payment instruction given by the customer within the 

scope of the credit, payment pursuant to the payment instruction 

clearly constitutes the satisfaction of an obligation the cause of 

which arose before the sequestration and s 22 therefore clearly 

applies, and due to the bank's ignorance of the sequestration or 

winding-up the payment pursuant to the payment instruction is valid 

and serves to discharge the bank's indebtedness to the customer pro 

tanto.

Where the payment Instruction 1s only received by the bank after 

the sequestration or winding-up the customer's cause of action for 

payment pursuant to the payment instruction was incomplete as at 

sequestration or winding-up. The view has, however, already been 

taken^100  ̂ that the reference in s 22 to the cause of an 

ob?fgat<on must be construed in the case of a contractual obligation 

as a reference to the contract from which the obligation arises and 

not to evory fact that must be proved to establish a cause of 

action; accordingly, s 22 applies. It does not make a difference 

whether the payment instruction was given before or after the 

sequestration or winding-up.

The position Is the same whether the payment instruction is in 

favour of the customer or a third party.

(100) See 189*90 above.

(101) Ihid.

(102) See 195-6 above.
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What Is the position in regard to the bank's charges? The bank's 

right to Its charges flows from the fact that the customer exercises 

the right to avail himself or Itself of the services the bank agreed 

to render* pursuant to the bank customer contract. A similar question 

arises in regard to the bank's right to repayment of the monies 

advanced by it together with the agreed interest where it. honours a 

payment instruction given within the scope of an overdraft facility- 

The bank's right to repayment of such monies together with the 

agreed Interest flows from the fact that the customer exercises the 

right to borrow the monies that the bank agreed to lend pursuant to 

the grant of the overdraft facility. The bank's right to such 

repayment is dealt with below^103  ̂ and it suffices to note here 

that the conclusion reached there is that if the payment instruction 

was given before sequestration, whether it was received by the bank 

before or after sequestration, the bank is entitled to prove a claim 

against the Insolvent estate or company for the monies paid together 

with the agreed interest, but that if the payment Instruction was 

given after the sequestration or winding-up the bank is unable to 

prove such a claim, although 1t may claim from the Insolvent, or the 

signatory in the case of the company, personally, the same is, it is 

considered, true of the bank's charges.

A more difficult question is whether the bank's right, if any, 

to prove a claim for Its charges can be set off against any 

remaining credit in the account, but it Is suggested, albeit with 

some diffidence, that where the section validates the satisfaction 

of an obligation it is implicit in such • validation that all the 

normal consequences will flow from the satisfaction of the 

obligation 1e set-off is permitted.

(103) See 199-205 below.
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(ii) Payment Instructions given against a credit which arose 

after sequestration or windl^- u p

, If the customer makes deposits to his or Its account after 

sequestration or winding-up s 22 does not apply, but the view has 

already been taken*1 that In accordance with the expressio 

unius rule of interpretation payment of post-sequestration or 

post-wfnding-up debts to the insolvent or the company is not void. 

It follows that If the bank discharges its indebtedness arising from 

the deposits by payment to the customer the payment is valid. The 

same applies 1f payment 1s made to a third party as directed by the 

c u s t o m e r I t  does not, it is thought, make a difference 

whether the payment Instruction was given before or after the 

sequestration.

The bank would also be entitled to its charges and to set them 

off against the credit In the account.**06*

(111) Payment instructions given within the scope of an overdraft 

facility

If a, payment instruction is given within the scope of an 

overdraft, facility it constitutes in the first instance the exercise 

of an option to borrow, and a contract of loan comes into existence 

on receipt by the bank of the payment Instruction/107* In seeking 

to determine the effect of s 22 in this context, 3 situations need 

to be distinguished.

(104) See 190-5 above.

(105) See 195-6 above.

(106) Of 198 above.

(107) See 22-3 above.
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Firstly, if the payment instruction was received by the bank 

before tsse sequestration or w1nd1ng-up, a contract of loan had-come 

Into existence and the bank was under an obligation as at 

sequestration or w1nding-up to advance the monies lent. Section 22 

therefore clearly applies to the satisfaction of the obligation- As 

the contract of loan does not lapse on the sequestration or 

windlng-up^®^ and as the performance by the bank of its 

obligation to advance the monies lent Is valid, all the requirements 

are present for the proof by the bank of a claim for repayment of 

the loan and the agreed interest. Moreover, if the bank holds 

security for the customer's Indebtedness the claim will, it is 

thought, be secured by the securityJ109  ̂ The bank is likewise 

entitled to include its charges 1n its claim.*^^

Secondly, the payment instruction may have been given before, 

but only have been received by the bank after, the sequestration 

or winding-up. It is convenient, however, to deal with the third 

situation first and then to return to this situation.

Thirdly, the paymesrt instruction may have only been given after 

the sequestration or w1nd1ng-up. Such a purported exercise of the 

option to borrow would not, it Is thought, give rise to a claim 

provable against the Insolvent estate or the company under 

winding-up for repayment of the loan with the agreed 

interest.*111  ̂ In the case of an individual s 23{2) of the

{108} See 170 above.

(109) Cf the position regarding set-off of the bank's charges 
against any credit in the account, dealt with at 198 above.

1110} C f  198 above.

(Ill) It is conceivable that the bank may have a claim based on 
unjust enrichment.
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Insolvency Act expressly p r o h i b l t s ^ ^  the insolvent from 

entering fnto any contract whereby his estate is or is likely to be 

adversely affected, and the estate would be likely to be adversely 

affected by having a further liability imposed on it ff the 

insolvent's purported exercise of the option were to give rise to a 

claim provable against the estate. Similarly, the power of the 

ordinary organs of management of the company to represent It teases 

when the company is placed in winding-up.

Can the contrary be argued from the fact that the view has 

already been t a k e n ^ ^  that the proper interpretation of the bank 

customer contract is that apparently regular payment instructions 

are fully effectual as between bank and customer until the bank 

becomes aware of the customer's loss of capacity to act? The answer 

is, it is thought, in the negative because tftfs t e m  of the bank 

customer contract is in conflict with the principles of a concursus 

creditorum and it is not possible to contract out of the 

consequences of the establfshment of a concursvs-

This principle is well-illustrated by the case of Administrator, 

Natal v Magill, Grant & Well (Pty) Ltd (in liquidation).Ui&> The 

respondent had prior to its winding-up contracted to erect a 

building for the appellant and had done so. The contract 

provided;

(112) Although the section does not expressly so state, ft is 
considered clear that the effect of the prohibition is that 
any contract which the insolvent purports to enter into in 
contravention of the prohibition 1s not binding on the estate.

(113) See 165 above.

(114) See 76-91 above-

(115) 1969(1) SA 660(A).

(116) See at 668''-.
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'Before the issue of any payment to the contractor he shalJ ••• 
furnish reasonable proof that all nominated sub-contractors' 
accounts ... have been duly discharged. Should the contractor be 
in default ... the Administrator may make a direct payment to 
the nominated sub-contractor and deduct the amount of such 
payment from any sums due to the contractor.1

After the commencement of the winding-up the appellant paid 2 

sub-contractors and deducted the amount paid from the balance owing 

under the contract and paid the remainder to the liquidator-.. The 

liquidator clatifted the amount deducted and when the defendant 

pleaded that the facts set out excused him from liability the 

liquidator excepted to the pies ss disclosing no defence.

Ogilvie-Thompson JA, as he then was, in delivering the judgment 

of the m a j o r i t y ^ ^  affirming the court a quo's Judij«ent 

which had upheld the exception sai d : ^ * ^

'In upholding the exception in the Court below, Caney, J., based 
his judgment mainly upon the principles applicable in a 
concursus creditorum. While I am in substantial accord with much 
that the learned Judge a quo said, it should, I think, be borne 
In mind that defendant was plaintiff's debtor and, in that 
sense, was outside the concursus ....

(117) Wessels OA dissented on the ground that, on the wording of the 
clause, the liquidator's claim was conditional upon payment of 
the sub-contractors (at 673-4).

(118) Magill, Grant & Nell (Pty) Ltd v Administrator, Natal 1968(4) 
irA 's-'T[usCLu) in wtvfch Caney J said at-4w; and W :

‘The effect of the clause ... appears to me to be that the 
author'^y conferred by the plaintiff company on the 
defen^ci't. to pay the nominated sub-contractors is a mandate 
not revocable at the will of the plaintiff company, because 
it Is a material tern of the contract .... It appears to roe 
not to be a matter of insolvency of a principal terminating 
the authority of his agent so that the Utter can no longer 
act under the authority conferred upon him, but the answer 
in ny opinion is that the law Intervenes to assure that 
rights and liabilities of all persons concerned in a 
concursus creditorum are given effect to.’

(119) At 671B-672C.
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'Included among plaintiff company's concurrent creditors were 
the two aforementioned nominated sub-contractors. Defendant's 
action in paying them direct, and in thereafter deducting the 
amount so paid from his indebtedness to the plaintiff, not only 
converted the two nominated sub-contractors into preferent 
creditors receiving payment in full, but, as is obvious, ft also 
reduced the amount available for 'listributlon by the liquidator 
amongst the genera? body of concurrent creditors .... 
Accordingly ... defendant's payment to the nominated 
sub-contractors ... disturbed both the realisation and the 
distribution of the plaintiff company's assets as prescribed by 
the law relating to liquidations. Were this Court now to uphold 
the validity of the election exercised by the defendant in the 
present case, the door would be opened to contractual 
stipulations expressly designed to accord, on insolvency or 
liquidation, preference to selected creditors who would 
otherwise be merely concurrent. These are considerations which 
the Court must take into account, notwithstanding that no such 
express design obtained in the present case.'

It is true that in Magill's case the Administrator was aware of 

the winding-up and sought to exercise his right to pay to the third 

party in full knowledge of the winding-up, whereas in the bank's 

case it would be acting 1n ignorance of the fact that its actions 

would disturb the concursus. However, it is thought that the 

principles of a concursus operate independently of good or bad faith 

and that therefore the bank's good faith will not avail 1t . ^ * ^

A second argument against the conclusion reached above that a 

claim cannot be proved against the Insolvent estate or company in 

liquidation also merits consideration- Where a bank has granted an 

overdraft facility it 1s under an obligation as at sequestration or 

winding-up to lend and advance monies up to the amount of the 

facility. Could it be argued that this is an obligation to which 

s 22 applies and that therefore if the bank advances monies within 

the scope of the facility, the advance is protected by s 22?

The answer is, 1t is thought, in the negative. Although it is 

true that at sequestration or winding-up the bank was under an

(120) Cf the Oavis' trustees, Baylis's Trustees: and Sieq's Trustees 
cases deaTt with at L\)z-$ atiove. ------------
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obligation to lend and advance monies up to the amount of tha 

overdraft facility, this obligation was conditional upon the due 

exercise of the option to borrow and as already pointed out the 

payment instruction cannot constitute the due exer:ise of the option•

The position 1s materially different from the position where the 

payment Instruction 1s given within trie scope of a credit in the 

customer's account. In the latter case the bank's obligation to 

repay the monies deposited with It Is subject only to a formal 

requirement, namely a demand, and it can therefore readily be 

concluded that the bank's obligation 1s one to which s 22 applies. 

Where the account Is 1n overdraft, on the ot'ier hand, the oblfgatfon 

is conditional upon the exercise of the option to borrow and 1t is 

not possible, it is thought, to construe the obligation to advance 

the monies as one the cause of which arose before sequestration or 

winding-up. The cause of the obligation is the contract of loan and 

only part of the contract - the offer to lend - arose before 

sequestration or winding-up.

This does not mean that the bank is remedyless. In the case of 

an Individual the payment instruction should, 1t is "*pught, be 

construed as an offer by the Insolvent to borrow and th-s ink would 

be entitled to recover the loan from the insolvent as opposed to 

from his e s t a t e , a n d  in the case of a company the signatory 

on behalf of the company would be personally liable for breach of 
(122)

his implied warranty of authority.'

(3.21) Section 23(2) of the Insolvency Act.; Trust Bank of Africa Ltd 
v Wassenaar 1972(3) SA 139 (D & CLD) _at ~n2ii-(TT such a claim 
iiiay be cold comfort for the bank especially If it held good 
security from the insolvent for his pre-sequestration 
Indebtedness.

(122) See 107 n 202 above. Similarly, where the customer is an 
individual and a representative signed on his behalf the 

• representative may be personally liable.
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It remains to return to the second situation, namely where the 

payment Instruction fs given before, but only received by the bank 

after, the sequestration or winding-up. In many respects this 

situation resembles the third situation but it differs in the 

impcrtsnt respect that the customer had full capacity at the time of 

giving the payment Instruction. Does this fact lead to a different 

conclusion, more especially as the view lias already been 

taken^123  ̂ that the general rule is that it is only necessary that 

the customer have capacity to act at the time of giving the payment 

instruction and not also at the time of receipt thereof by the bank? 

The answer is, it is suggested, that it does lead to a different 

conclusion. The taking effect of the payment instruction is 

conditional upon its being received by the bank but once the 

condition is fulfilled the payment instruction should, it is 

suggested, be seen as dating back to the time ft was given.

If this view is correct, the position will be the same as in the 

first situation dealt with above ie where the payment instruction 

was given and received before the sequestration or winding-up. If, 

however, this view is wrong the position will be the same as in the 

third situation dealt with above except that the bank may be 

remedyless save for such claims as 1t may have based on unjust 

e n r i c h m e n t , a s  there would not seem to be any basis on which 

it could claim from the Insolvent or the signatory in the case of a 

company.

(iv) Payment instructions given outside the scope of a credit or 

overdraft facility

If a payment instruction is given outside the scops of any 

credit in the customer's account and of any overdraft facility

<123) See 132-5 above.

(124) See 135 n 275 above.

(125) Such claims would, however, be preferent - see 208 n 136 below.
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granted by the bank it is in the first instance an offer to 

borrow/126* which generally is only accepted when the bank 

actually honours the payment instruction.*127*

If the payment instruction Is given after the sequestration or 

winding-up it cannot bind the insolvent estate or the company in 

winding-up because the insolvent lacks the capacity to bind the 

Insolvent estate and the company's ordinary organs of management to 

bind the company/128* The fact that the bank customer contract 

provfdes otherwise is not effective after the establishment of the
(129)

concursus creditorum. However, the Insolvent 1n the case of 

an individual or the signatory in the case of a company wfIT be 

personally liable/130*

If the payment instruction was given before, but the offer to 

borrow had still not been accepted as at, the sequestration or 

winding-up the payment instruction likewise cannot, it is thought, 

bind the insolvent estate or the company 1n winding-up. An offer 

lapses on the offeror's loss of capacity to act*1^1* and it is 

thought that sequestration and w1nd1ng-up are, as in the case of

(126) See 20 above.

(127) See 145 above.

(128) See 164-5 above.

(129) See 169 and 201-3 above.

(130) Cf 204 above.

(133.) See 72 above.



207 .

lapsing of a mandate on the mandant's sequestration or 

winding-up,*132  ̂ a sufficient change of status to cause the offer 

to ,.pse.<133>

The view has already been taken**3<̂  that If an offeree 

purports to accept an offer and performs his obligations under the 

resulting 'contract' In ignorance of the lapsing of the offer due to 

the offeror's loss of capacity to act, he is entitled to be 

Indemnified for his negative Interest. Can the bank prove a claim 

against the Insolvent estate or the company in winding-up for this 

negative interest? The answer 1s, it is suggested, in the negative. 

The claim arises f;’om the bank's act of honouring the payment 

Instruction after sequestration or windifig-up and to allow the claim 

would be to allow the act of a creditor to disturb the concursus.

Can the bank hold the Insolvent, or the signatory of the payment 

instruction in the case of s conpany, personally liable?

(132) See 16$ above.

(133) Cf Wessels Contract 0 250:

'An offer by a person who becomes bankrupt, which relates 
to his property if accepted after the order of 
sequestration, lapses, for the property over which the 
bankrupt proposed to dispose had already vested In his 
trustee at the moment of acceptance, and it was therefore 
not possible for the offeror to dispose of It.'

It Is thought, however, that the rule can he stated more 
generally to apply not only to offers relating to property of 
the Insolvent estate but also to offers which wurtd affect the 
estate In any other way eg by resulting 1n the incurrence of 
an additional liability.

(134) See 109-126 above.
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An Insolvent is not deprived of his capacity to contract but the 

question arises whether an offer which related to the insolvent’s 

pre-sequestration affairs can simply be inputed to his new 

post-sequestration estate. The answer is, it is thought, in the 

negative, at least where the payment instruction was in favour of a 

third party such as a creditor of the insolvent estate. But what if 

it was in favour of the insolvent himself and payment was duly made 

to, and accepted by, him? The answer is, it is suggested, that the 

tender of payment by the bank should be seen as a new offer by the 

bank to lend to the insolvent which was accepted by him rendering 

him personally liable.

In the case of winding-up there would not seem to be any basis 

for holding the signatory liable. It is true that he impliedly 

warrants his authority^35  ̂ but it is thought that he only does so 

as at the time of making the offer and that the warranty does not 

continue until the offer is accepted.

If the bank cannot claim in contract ft will be limited to such 

claims as it may have based on unjust enrichment, and it is 

suggested that to the extent these claims Jie against the insolvent 

estate or the company in winding-up they will be preferent.

(f) The bank's duty

The effect of s 22 is, loosely, to preserve intact the bank's 

authority to honour a customer's payment instructions in the 

circumstances set out in the section. However, the section does not 

deal with the bank's duty. What is the position in this regard?

208 .

{135} See 107 n 202 above.

(136) If the claim were concurr’:v ■ ie estate would still be 
unjustly enriched becaus . vf .il >(ave the full benefit of 
the enrichment but would vsO.y . <c to pay a dividend thereon 
to the bank.
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The view has already been taken*1371 that on the better 

Interpretation of the bank customer contract the bank's duty and 

authority do not terminate until the bank receives notice of the 

customer's loss of capacity to act. The view has, however, also been 

taken*138  ̂ that In the case of the bank's authority th*s is 

overridden by the principles of a concursus creditorum, ant' 

accordingly that the bank's authority terminates on the customer's 

being placed in sequestration or wind1ng-up. It follows that if the 

bank has no authority to pay it can have no duty to do so either; In 

other words, the bank's duty terminates on the customer's being 

placed in sequestration or winding-up. True, where s 22 applies, in 

a sense the banfc's authority continues, but it is considered that 

s 22 should rather be seen as giving the bank certain protection 

despite the fact that Its authority has terminated, than as 

preserving Its authority intact. ■

(g) Good faith

Section 22 requfres that for the satisfaction of an obligation 

made to the insolvent to be valid it should have been made in good 

faith. What will constitute good faith? Apparently mere absence of 

knowledge of the sequestration will not suffice because this is a 

separate requirement. Presumably the legislature intended that if 

the satisfaction of the obligation 1s in some way tainted with 

turpitude - one can only specui-H* as to how this might occur - the 

protection afforded by the section should be withheld as a sanction 

for that turpitude.*139^

(137) See 76-91 above.

(138) See 201-3 above.

(139) Cf 530 n 143 below.



The section also does not specify to whom the good faith is 

owed, but ft is suggested that it is owed to the general body of 

creditors.*1401

(h) Interrelationship between s 22 and ss 348 and 341(2) of the

Companies Act

Can a conflict arise in the case of w1nd1ngs-up between s 22 as 

applied to windings-up by s 339 of the Companies Act and ss 348 and 

341(2) of the Companies Act? The answer is, it is thought, in the 

negative. Section 22 deals with the satisfaction of obligations made 

to the cofjpany, whereas the view is taken below*1^  that ss 34S 

and 341(2) do not affect the satisfaction of obligations made to the 

company. Should this view be wrong, it 1s considered that, as in the 

case of s 73(c), s 22 will take precedence in iccordarc- with the 

principle that a specific statutory provision takes r .•>.» ,iee over 

a general provision. **4^  . ;

The question also arises as to whether a bank will be regarded 

as having knowledge of a customer's winding-up for the purposes of 

s 22 ff it has knowledge that a winding-up application has been 

presented a^.-inst the customer, in view of the fact that s 348 of 

the Compani - "'Ct deems a winding-up to commence on presentation of 

the application. A similar question has already been 

considered*1^  in relation to s 73(£) of the Bills of Exchange

(140) Cf In re Dalton Ex p Herrington £ Carmichael v The Trustee 
Cl9t>3] ch—336 at 454 in rsTat’too the~requTrement of good 
faith under s 46 of the English Bankruptcy Act 1914.

(141) See 375-81 below.

(142) See 181 above. See further 230-1 beicw regarding the question
whether s 22 applies during thS; between presentation of 
the w1nd1ng-up application and She grant of the winding-up 
order.



211 .

Act, and the conclusion reached was that notice of the presentation 

of a winding-up application against a customer will not constitute 

notice of the customer's Insolvency for thi purposes of s 73{c_). It 

is considered that the same conclusion applies for the same reasons 

to s 22,

(1) Onus of proof

Unllfca s 73{c) of the Bills of Exchange Act, s,22 deals 

expressly with the question of onus of proof, vesting the onus of 

proving both good faith and absence of knowledge of the 

sequestration in the bank.

(j) Discharge of the customer from sequestration or winding-up

If the sequestration or winding-up is discharged by the 

non-confirmation of a provisional order or the setting aside of a 

final order or otherwise, the bank's duty and authority will, it is 

considered, revive if the payment instruction has not already been 

dish o n o u red .^^

(4) What constitutes notice of sequestration or winding-up?

(a) Preliminary

On the view taken above^45* that the expression ‘having 

become Insolvent' 1n s 73(c) of the Dills of Exchange Act similarly 

refers to the placing of the customer in sequestration or w1nding-up 

and not factual insolvency and in view of the fact that s 22 of the 

Insolvency Act expressly refers to notice of the

(144) Cf 183 above.

(145) See 176-8 above.
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sequestration,*146* the bank is only concerned with the question 

of whether or not a sequestration or winding-up order has been 

granted ffi respect of the customer, or a voluntary winding-up 

resolution has been passed by the customer, and the bank need not 

make an assessment of its own regarding the factual solvency of the 

customer.

What is the bank's position if it receives information 

indicating that a customer has been placed in sequestration or 

winding-up, but the information is not conclusive or subsequently 

proves to be incorrect? As already mentioned/14^  Cowen/14^  

citing Psget,^49* says in relation to notice of a customer's 

death for the purposes of s 73(b) of the Bills of Exchange Act:

'Actual knowledge of the customer's death, however acquired, 
terminates the banker's authority; formal notice, though 
sufficient, is not necessary. On the other hand, mere rumour 
would be insufficient for the banker to act upon, though he 
could not safely disregard any reliable information, for 
instance, an announcement in a responsible newspaper.'

The position is, however, more complex than this and calls for an 

examination firstly of the question whether the bank must make 

further enquiry if it receives information which is not conclusive, 

and secondly of the question whether the bank will be entitled to 

any protection if it reasonably but wrongly concludes that the 

customer has or has not been placed in sequestration or winding-up 

and 1f It acts accordingly. These questions will be considered 

separately in what follows.

(146) At conmon law, moreover, a mandate is terminated by the 
sequestration or winding-up of the mandant and not by his 
factual insolvency - see 166-7 above.

(147) See 155 above.

(148) Negotiable Instruments 417.

(149) Banking 6th ed (1961) at 259-60. The statement relied on does 
not appear in the 9th ed.
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Consideration will also be given to the question of whether a 

bank will be deemed to have constructive notice of the placing of a 

customer in sequestration or winding-up, especially having regard 1n 

the case of windings-up to the company law doctrine of constructive 

notice.

(b) Duty to make further enquiry

If a bank receives information which causes It to suspect, or 

which would cause a reasonable person to suspect, that a customer 

has been placed in sequestration or wind1ng-up, must the bank make 

further enquiry on pain of forfeiture, if it does not do so, of the 

protection accorded to a bank if It honours a customer's cheques and 

other payment Instructions without knowledge that the customer has 

been placed in sequestration or w1nding-up?

The view has already been taken^150  ̂ that to qualify for the 

protection the bank 1s entitled to at common law the bank must make 

further enquiry, and it is considered that the same is true of the 

protection accorded by s 73(£) of the Bt??s of Exchange Act and s 22 

of the Insolvency Act. The effect of both these sections Is to place 

the bank in a significantly better position than it would otherwise 

be in, and 1t 1s considered that it is Implicit in the grant of this 

privilege to the bank that the bank must act reasonably to be 

entitled to. the privilege, and that this duty to act reasonably 

extends to the making of further enquiries where the bank has reason 

to suspect that the customer may have been placed in sequestration 

or winding-up.

(150) See 156-7 above.

(151) The express requirement of good faith in s 22 reinforces this 
conclusion in the case of s 22.
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Whether or not the customer has been placed in sequestration 

or winding-up is readily ascertainable: in the case of sequestra­

tion this will appear from various sources such as the court 

r e c o r d s , t h e  records in the office of the Master of the 

Supreme Court^153* and the Government Gazette;*154  ̂ compulsory 

windings-up will appear from the court records, the records

in the office of the Master of the Supreme Court, the records 

in the office of the Registrar of Companles^*^ and the 

Government Gazette^®^ and voluntary windings-up will appear from 

the records in the office of the Registrar of C o m p a n i e s , t h e  

records in the office of the Master of the Supreme Court and

the Government G a z e t t e . I n  each case the information will be 

available from the first source listed Immediately the customer is 

placed in sequestration or winding-up, but there will be a time 

lapse before it is available from the other sources.

11521 (1899) 16 sc
(153) Section 17(l)(a_) of the Insolvency Act.

(154) Section 17(4) of the Insolvency Act.

(155) Abt v Registrar of the Supreme Court & Others (1899) 16 SC 
'4/6 ; Nathan Barnett Uniform Rules a u-z. ■

(156) Section 14 of the Companies Act.

(157) Sections 9 and 14 of the Companies Act.

(158) Section 356(1) of the Companies Act.

(159) Sections 9, 200 and 349 of the Companies Act.

(160) Section 356(2) (a_) of the Companies Act.

(161) Section 356(2) (b) of the Companies Act.



(c) What is the bank's position if it reasonably but wrongly 

concludes that a customer has, or has not, been placed in 

sequestration or wircdfftg-up?

It may happen that a bank reasonably but wrongly concludes that 

a customer has or has not been placed in sequestration or winding-up 

and that it acts accordingly, honouring the customer's cheques and 

other payment instructions despite the fact that the customr has 

been placed 1n sequestration or winding-up, or dishonouring the 

customer's cheques and other payment instructions despite the fact 

that the customer has not been placed in sequestration or 

winding-up. For example, a rumour may reach the bank that a customer 

has been placed in sequestration or winding-up and the bank may 

check the court records to confirm the rumour but due to an Indexing 

error may find no record of the sequestration or winding-up. Or a 

notice may be wrongly published in the Government Gazette that a 

customer has been placed in sequestration or winding-up and the bank 

may freeze the customer's account on the strength of the notice. The 

question accordingly arises as to whether the bank is entitled to 

any protection by reason of the fact that it acted reasonably albeft 

wrongly.

The position at common law has been considered abovtj'**^ and 

it is not necessary to repeat here what is said there. 1

Section 73(c) of the Bills of Exchange Act refers to 'notice of 

the customer having become insolvent' and ft could be argued that if 

the bank receives notice of a customer's sequestration or winding-up 

this will constitute notice for the purposes of the section 

irrespective of whether it is correct or not, especially if it 

emanates from an official source such as the Government Gazette.

215.

(162) See 158-9 above.
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However, It is considered that the better view is that for 

s 73(c) to apply the customer must in fact be in sequestration or 

winding-up and that an erroneous notice is therefore void; in other 

words, if the bank reasonably but wrongly concludes that the 

customer has been placed in sequestration or winding-up the bank 

will not be protected by s 73(c).

If the customer has in fact been placed in sequestration or 

winding-up the criterion as to whether the information in the bank's 

possession will constitute notice for the purposes of s 73(£) is, it 

is considered, whether a reasonable person would regard the 

information as sufficient to conclude that the customer is in 

sequestration or wind1ing-up; in other words, if the bank reasonably 

but wrongly concludes that the customer has not been placed in 

sequestration or winding-up the bank will be in the same position it 

would have been in had it not r*ce' m  u 'iy ".information indicating 

that the customer had been placed ift vcjifisf -<;ion or winding-up.

Section 22 of the Insolvency Act refers to 'knowledge of the 

sequestration' and clearly therefore the customer must have been 

placed in sequestration or wtnding-up for the section to corae into 

operation. The criterion as to whether the information in the bank's 

possession will constitute notice for the purposes of the section 

is, it is considered, again whether a reasonable person would regard 

the Information as sufficient to conclude that the customer is in 

sequestration or winding-up.

(d) Constructive notice - general

The question of whether all the world is deemed to have 

constructive notice of orders of court has been considered 

above^®^ and the conclusion reached there was that there is no

(163) See 159-51 above.



such rule. It 1s, moreover, considered that the same is true, for 

the same reasons, of the records 1n the offices of the Master of the 

Supreme Court and the Regfstrar of Companies.

What is the position In regard to the notice required to be 

published in the Government Gazette of sequestration orders^*^ 

and winding-up orders and resolutions?^156  ̂ Is the publication of 

such notice to be regarded as notice to all the world of fts 

contents? Or Is publication tv- .le regarded merely as a means of 

bringing the sequestration or winding-up to the attention of as many 

persons as possible?

Comen^167* states in relation to s 73(c) of the Bills of 

Exchange Act:

'Formerly, by virtue of the Cape Insolvency Ordinance,(168) 
publication by the Master of a sequestration order in the 
Government Gaiette was deemed to be notice thereof to all 
persons who iSTght reasonably be presumed to have seen the 
notice. Mo similar provision appears in the present Insolvency 
Act; and apparently actual notice of the sequestration is now 
required to terminate the banker's duty and authority.1

Malan^*5^  is of the same view:

‘The subsections refer specifically to "receipt of notice”. Thus 
constructive notice is insufficient.1(170)

217 .

(164) See further 217-9 below in regard to the company law doctrine 
of constructive notice.

(165} Section 17{4) of the Insolvency Act.

(166) Section 356 of the Companies Act.

(167) Negotiable Instruments 417.

(168) 6 of 1843(C), s 25.

(169) 3111s of Exchange # 328 n ^49.

(170) Cf 220-2 below.
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It is considered, however, that ft is not necessary to have recourse 

to the words 'receipt of notice' to reach this conclusion, and that 

the reason Is simply that, as in the case of court records, there is 

no rule that all the world is deemed to have constructive notice of 

all matters published in the Government Gazette.

The effect of publication in the English official gazette was in 

Issue in Fryer & Others v Ewart 4 Others. a landlord had 

accepted rent after publication of a w1nd1ng-up resolution. The 

acceptance of rent after notice of a winding-up resolut ■ was 

deemed to be a waiver of the right to forfeiture of the lease. The 

landlord had no actual notice of the resolution and the question 

arose as to whether the landlord must be deemed to have constructive 

notice by virtue of the publication in the gazette. Lord MacNaghten 

summarily dismfssed this argument as follows:

'There were two other points suggested on behalf of the 
appellants: (1.) that without proof of actual notice publication 
1n the Gazette is notice to all the world, as Lord Romilly seems 
to have held (Emmerson's Case) .... These points were only 
faintly argued, and hardly require serious consideration.'

In Emmerson's Case^172  ̂ Lord Romilly MR had said in relation 

to the publication in the gazette of notice of the presentation of a 

winding-up petition:

'I have hitherto held (and further consideration of the subject 
confirms me In the correctness of tny opinion) that the f'rst 
appearance of the advertisement determines ipso facto the 
position of all the parties, and that it must be treated as 
notice to all the world; not that it necessarily informs the

(171) [1902] AC 187 (HLE) at 193.

(172) In re London, Hamburg and Continental Exchange Bank Emmerson's 
Case (1866) 2 Eq 231 at" 233. See also Millar v The National 
StiflT of Scotland Ltd & Others (1891) 28 Sclk etw at but 
cf The National Bank's Ca s T Tl873) 28 IT {Eur Art) 92; In re 
Oriental Bank Corporation Ex p Gulllemin (1885) 28 ChD G34 at
m : ------------ --------------- *-----------
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persons who are dealing with the shares of the company of what 
has occurred, but because I am of opinion that everybody who 
sells such shares ought to satisfy himself previously whether 
any such Petition has been presented....1

This case, however, related to the English counterparts of ss 348 

and 341(1) of the Companies Act which apply independently of notice 

and it is suggested, therefore, that Lord Romilly may have intended 

to convey no more than this fact, and not that where notice is the 

criterion publication will constitute such notice.

In the case of ss 73(c) and 22 the additional consideration 

arises that both sections are designed to protect persons who 

unwittingly deal with others without knowledge that the persons they 

are dealing with have been placed in sequestration or winding-up, 

and it is doubted whether the legislature would have intended to 

give this protection with one hand and to take back much of It with 

the other by imputing constructive notice of the sequestration or 

winding-up to the persons to be benefited by the sections.

Section 22, unlike s 73(c_), appears in the same Act as the 

statutory requirement of publication. Could it be argued that it can 

be inferred from this that when s 22 refers to knowledge of the 

sequestration such knowledge must be imputed to any person dealing 

with the insolvent after publication? While the argument is not 

entirely without force, it is considered that 1t 1s insufficiently 

cogent to displace the considerations dealt with above. Moreover, 

the fact that the Cape Insolvency Ordlnance^173  ̂ used to deem 

publication of a sequestration order in the Government Gazette to be 

notice thereof to all persons who might reasonably be presumed to 

have seen the notice, but that this was deleted in the first Union 

Insolvency Act*17^  and the deletion has been maintained 1n the

(173) See 21? above.

(174) 32 of 1916.
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current Act, Is, it is considered, an indication that the 

legislature did not Intend publication to constitute notice to aJ? 

the world for all purposes. ,

(e) Constructive notice - the company Taw doctrine of

(i) Preliminary

In the case of companies,*175  ̂ a specific doctrine of 

constructive notice in relation to the public documents of the 

company has been developed by the courts, and it is necessary to 

examine whether constructive notice of the winding-up of a customer 

will be imputed to the bank pursuant to this doctrine for the 

purposes of s 73(c_) of the Sills of Exchange Act, s 22 of the 

Insolvency Act as applied to companies by s 339 of the Companies Act 

and the common law relating to the termination of the bank's duty 

and. authority to honour a customer's cheques and other payment 

instructions.

The doctrine is linked to the ultra vires rule: a person dealing 

with a company is deemed to have constructive notice, of the contents 

of the public documents of the company and the company is not bound 

by any act outside the capacity of the company or outside the 

authority of the persons purporting to represent it.^176  ̂ In the 

case of acts outside the capacity of the company the ultra vires 

rule has been largely abolished by s 36 of the Companies Act, and in 

the case of acts outside the authority of the persons purporting to 

represent the company the rule only applies if the lack of authority

(175) And other bodies whose constitutions are similarly available 
to the public - The Mine Workers Union v Prinsloo 1948(3) SA 
831(A) at 847; 0ran.ie Benefit SocietV v Central Merchant Bank 
Ltd 1976(4) SA tiSVfAT atTT3T.------- ^ ------------------------

(176) Ernest v Nicholls (1857) 6 HLC 401 at 418-9.



appears ex facie the public documents and Is further subject to the 

qualification .hat persons dealing with the company may assume that 

Intsmal procedures have been duly complied with.^ *

Two questions arise: Is a winding-up order or resolution a 

'public document' within the meaning of the doctrine? And, 1f so, 

does the doctrine operate to deem anyone dealing with the company to 

have knowledge of the wfnding-up for the purposes of s 73(c) of the 

Bills of Exchange Act, s 22 of the Insolvency Act and the common law 

relating to the termination of the bank's duty and authority?

(11) Is a winding-up order or resolution a 'public document'?

Precisely what documents are included in the concept of "public 

documents' is not clear. Clearly the memorandum and articles 

of association, being the primary source of the capacity of the 

conpany and the authority of its officers, are included, and no 

doubt the same would be true of any document incorporated therein by 

reference, or referred to therein as bearing upon the capacity of 

the company and the authority of its officers, provided 'that it is 

also publicly available. Any amendment thereto would similarly be 

included. On the other hand, it Is doubted whether the welter of 

other documents which a comparty is required to lodge with the 

Registrar of Companies throughout its existence are included within 

the ambit of the doctrine, notwithstanding that they may constitute 

secondary sources of the capacity of the company and the authority 

of its officers.

(177) The Royal British Bank v Turquand (1855) 5 E&B 248.

(178) See eg MJ 0ost,hu1zen Die Turquand-reeT in die Su1d-Afrikaanse 
Maatskappyereg (LLO ‘Thesis unlsa 19/6) 152-160; lC8 Gower 
et alii Gower's Principles of Modern Company Law 4th ed 
(London ly/y; .1 yu~i; scftmnthoff et afi 1 Vairaer's Company 
Law 23rd ed (London 1982) #28-02.



However, whatever limitations may be appropriate fn regard to 

the concept of public documents, 1t 1s considered that there is no 

basis for excluding winding-up orders and resolutions. A copy of 

every winding-up order and resolution 1s required to be transmitted 

to the Registrar of C o m p a n i e s ^ ^  where it becomes a part of the 

public records kept by him relating to the company. Wind1ng-up 

orders and resolutions, moreover, directly affect both the capacity 

of the company and the authority of fts officers; fn fact, 

they largely supersede the memorandum and articles. It follows, 1t 

is considered, that 1t would be anomalous to Impute constructive 

notice of the contents of the memorandum and articles to a person 

dealing with the company but not of a w1nd1ng-up orcer or resolution.

(i11) Does the doctrine apply to s 73(c). s 22 and the common law 

relating to the Semination of a bank's duty and authority?

Despite the fact that the better view is that a w1nding-up order 

or resolution is a public document within tli9 ambit of the doctrine, 

it is considered for a number or reasons that the doctrine does not 

operate to deem anyone dealing with the company to have knowledge of 

the winding-up for the purposes of s 73(c) of the Bills of Exchange 

Act, s 22 of the Insolvency Act and the common law relating to the 

termination of the bank's duty and authority.

Firstly, 1n the case of ss 73(c) and 22, both sections are 

intended to protect persons who unwittingly deal with others without

(179) Section 14 of the Companies Act.

(180) Chapter XIV of the Companies Act; Attorney-General v 
Sfamenthal 1962(4) SA 313(7) at 31*6-315Sr">olksl<a's'“Bpk v 
Darrenwood- Electrical (Ply) Ltd 1973(2) 55 3B6(T) at



223.

knowledge that they have been placed In sequestration or winding-up, 

and It is consider likely In this context that the legislature 

would have Intended ; protection to extend to all persons without 

actual knowledge of the sequestration or winding-up. To apply the 

constructive notice doctrine to ss 73{c) and 22 would have the 

effect of significantly limiting the protection afforded by the 

sections and 1t 1s doubted whether the legislature would have 

Intended such a limitation. As the sections are capable of bearing 

aither meaning, 1t follows, It 1s considered, that the 

Interpretation should be favoured which extends the protection 

afforded by the sections to all persons without actual knowledge of 

the sequestration or winding-up

Secondly, the doctrine of constructive notice is, it Is 

considered, in any event limited In its application to the 

ultra vires rule. It does not operate to deem all the world to have 

notice of the contents of the public documents of a company for all 

purposes. The doctrine serves to inval Idate^8^  acts which under 

the constitution of the company are outside the capacity of the 

company or the authority of the persons purporting to represent it, 

and the question to arise is whether the area of application of the 

doctrine should be extended to a materially different situation, 

namely the withdrawal of the protection afforded by s 73(c), s 22 

and the common law relating to the termination of the bank's duty 

and authority. The answer to this question 1s, 1t Is considered, 1n

(181) Malan Sills of Exchange # 328 n 149 reaches the same 
conclusion on the wording of s 73(c_) - see 217 above.

(132) Subject to the qualifications mentioned in 220-1 above.



the negative. The doctrine has been widely crftfcfsed, and 

the courts may therefor"? be expected to be loath to extend its 

application to a new field in the absence of good reason, and the 

view has already been taken In the preceding paragraph that the 

sections themselves tend against rather than in favour of such an 

extension.

Thirdly, it is doubted whether the doctrine and the concomitant 

ultra vires rule were ever intended to apply to changes in a 

company's capacity, or in the authority of its officers, daring a 

dealing or course of dealing. Were it otherwise, the absurdity would 

arise that a person dealing with a company would have to verify tfcs 

capacity of the company and the authority of the persons purporting 

to represent it before making every payment or discharging every 

other obligation under the contract, before giving any notice to the 

company or acting upon any notice purporting to be from the company, 

before entering Into any other transaction in the course of the 

dealings, etc. The extent of the absurdity is well illustrated by 

the bank customer relationship where the bank would have to verify 

the capacity of a company customer and the authority of the persons 

purporting to represent It before honouring each cheque or other

(183) See eg Qosthulzen op eft 159; SJ Naude ‘Company Contracts: The 
Effect of Section 36 of the New Act1 (1974) 91 SALJ 315 at 
315-6; Gower Company Law 177-9; RR Pennington rolpany Law 
4th ed (London 19/9) 96ff; WE Paterson, HH Ednfe a H A j Ford 
Australian Company Law 3rd ed (Butterworths October 1964) vol 
T § b'8.12; Elckhoff & JH Schneider Fletcher Cyclopaedia of 
the Law of Private Corporations (Illinois 19/ts) vol /K ~ W £ / .  
Charles £ Carpenter" 'ShouTd the Doctrine of Ultra Vires be 
Discarded?' 33 Yale Law Journal 49 (1923-4) puts the position 
bluntly:

*rt is submitted that in so fsr as the doctrine of notice 
in ultra vires contracts goes beyond agency and partnership 
law, it is unfair, unreasonable, and uncalled for upon any 
ground of public policy';

but cf Palmer Company Law #28-01.
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payment instruction. The courts will, it is suggested, strain to 

avotd such an absurdity.*184^

(184) Cf Oranje Benefit Society v Central Merchant Bank Ltd 1976(4) 
SA 659(A) at b/3P-o/4F where £he court refused to allow the 
yule to be used to enable the defendant to escape liability in 
delict for damages. See also The Central Railway Company of 
Venezuela v Kisctr (1867.) 2 English & Irish Appeals W(H L }—at 
TZU~TrTreTdfTofrTc> misrepresentation.
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PART II

SECTIONS 348 AND 341(2) Of THE COMPANIES ACT



227 .

CHAPTER 5 - INTRODUCTION TO SECTIONS 348 AND 341(2) 

OF THE COMPANIES ACT

Synopsis

Section 348 deems a winding-up to commence on presentation of 
the winding-up application and s 341(2) provides that any 
disposition by a company of its property thereafter is void 
unless the court otherwise orders. The view has already been 
taken in chapter 4 that s ?3{,c) of the 8111s of Exchange Act 
takes precedence over ss 348 and 341(2) in the case of cheques. 
However s 73(£) has no application to payment Instructions given 
otherwise than by cheque and such payment instructions are 
therefore directly affected by ss 348 and 341(2). The sections 
also affect many other transactions between banks and their 
customers.

The Companies Act makes extensive provision apart from ss 348 
and 341(2) for the Impeachment of dispositions for no or 
inadequate value, voidable and undue preferences and collusive 
dealings, and ss 348 and 341(2) therefore contribute little, if 
anything, further to the attainment of the object of a fair 
distribution of the company's assets. On the other hand, the 
sections can be the source of considerable hardship both to the 
company Itself and to third parties, and the court's discretion 
to validate dispositions has In practice not proved an adequate 
safeguard against such hardship in other countries with similar 
legislation; accordingly, if other factors are not decisive, the 
sections should be interpreted restrictively rather than 
extensively.

Similar sections are to be found in the companies legislation of 
a number of other countries, notably England on whose Act our 
Act was originally modelled, and an extensive case law has 
developed In regard to these counterparts elsewhere of ss 348 
and 341(2). These decisions are of considerable persuasive value 
in seeking to Interpret ss 348 and 341(2), although the broadly 
different statutory and common law contexts detract from the 
weight to be accorded to the decisions. In the case of 
authoritative interpretations of the English sections before 
their adoption here, there is a presumption that our legislature 
intended to adopt them as so Interpreted, and the weight to be 
accorded to such interpretations is accordingly greater, 
although still not decisive.
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Sections 348 and 341 of the Companies Act^) provide:

'348 A winding-up of a company by the Court shalT be deemed 
to commence at the time of the presentation to the 
Court of the application for the winding-up.'

'341(2) Every disposition of its property (including rights of 
action) by any company being wound up and unable to 
pay its debts made after the commencement of the 
winding-un. shall be void unless the Court otherwise 
orders.''2’

In seeking to determine what effect these sections have on a 

bank's duty and authority to honour a company*3* customer's 

cheques and other payment instructions a number of questions arise: 

What is the interrelationship between the sections and s 73(c) of 

the Bills of Exchange Act and s 22 of the Insolvency Act? Does s 348 

backdate the commencement of a winding-up for all purposes or for

(1) 61 of 1973, referred to in this chapter as 'the Companies Act' 
or 'the 1973 Act' or simply 'the Act'.

(2) The Afrikaans text, the official text* reads:

‘348 'n Likwidasie van ’n maatsfcappy deur die Hof word 
geag te begin op die tydstlp van die voorlegging 
aan die Hof van die aansoek om likwidasie.'

'341(2) Elke vervreemding van sv goed (insluitende 
vorderingsregte) deur n maatskappy wat 

’ gelfkwideer word en nis sy skulde kan betaal nie,
wat gemaak Is na die aanvang van die likwidasie, 
is nietlg tensy die Hof anders beveel.’

(3) The sections also apply to corporate bodies other than 
companies (s 337) if they have a registered office or place of 
business in this country - Lawclaims (Pty) Ltd v Rea Shipping 
Co SA 1979(4) SA 74S(N) at 751E, save insofar as may be 
provided In another Act. See also the specific exclusions set

. out in s 3.



some purposes only? When is a winding-up application 'presented'? 

When is a company ‘unable to pay Its debts' for the purposes of 

s 341(2)? Is a disposition void or merely voidable? Does the 

honouring of a payment Instruction entail a disposition within the 

meaning of s 341 {2)? If so, 1n what circumstances will the court 

validate the disposition, and what are the consequences if it does 

not? If the bank learns that a winding-up application has been 

presented against a customer may it freeze the customer's account 

without fear of a claim for damages for wrongful dishonour if the 

application does not result in a winding-up order? These questions 

will be examined in what follows together with various incidental 

questions ttiat arise. Moreover, In view of the fact that banks aTso 

engage fn a wide range of other transactions over and above the 

providing of current accounts, the effect of the sections on these 

other transactions will also be touched on.

The scope and effect of s 7 3(c.)^ and its interrelationship 

with ss 348 and 341(2) are dealt with 1n chapter 4 ^  and it 

suffices to note here that the principal conclusions reached there 

are that s 73{c_) applies to company customers despite the fact that 

1t refers to 'notice of the customer having become insolvent', that 

s 73(c) takes precedence over ss 348 and 341(2), that therefore 

ss 348 and 341(2) only apply to payment instructions other than

229 .

(4) 'The duty and authority of a banker to pay a cheque drawn on 
him by itfs customer are determined by:

(c) receipt of notice of the customer having become 
Insolvent.'

(5) At 161ff above.
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cheques/6 ' and that notice of the grant of a winding-up order and 

not notice of the presentation of a winding-up application 

constitutes notice of insolvency for the purposes of s 73(c_).

The question of whether any conflict can arise between s 22^' 

of the Insolvency Act as applied to windings-up by s 339 of the 

Companies Act on the one hand and ss 348 and 341(2) on the other has 

been considered above/®' and the view taken there is that the 

answer Is in the negative inasmuch as s 22 deals with the 

satisfaction of obligations made to the company whereas ss 348 and 

341(2) do not affect the satisfaction of obligations made to the 

company because payment, eg, to the company is not a disposition by 

the company/9 ' The view was further taken that if this view 1s 

Incorrect s 22 will take precedence.

Does s 22 apply during the period from presentation cf the 

winding-up application until the grant of the winding-up order? The 

answer is, it is thought, 1n the negative. The scope of the 

backdating of a winding-up by s 348 is considered b e l o w ^ '  and 

the conclusion reached there is that s 348 does not backdate a 

winding-up for all purposes but only for the purposes of s 341(2)

(6) As defined in the Bills of Exchange Act. Although the view 
taken was that s 73(c) also protects the bank's rights to its 
charges and Its rigfTt to be secured by any security it may 
hold - see 179-80 above - should the contrary view be upheld 
ss 348 and 341(2) will also apply to cheques Insofar as the 
bank's charges and security are concerned.

(7) 'Every satisfaction in whole or in part of any obligation the 
fulfilment whereof was due or the cause of which arose before 
the sequestration of the creditor's estate shall, if made to 
the insolvent after such sequestration, be void, unless the 
debtor proves that 1t was made in good faith and without 
knowledge of the sequestration.1

(8) See 210-11 above.

(9) See 375-81 below.

(10) See 255-73 below.
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and, probably, s 359(l)(_b). It follows that satisfaction of an 

obligation can only be regarded as having taken place after 

winding-up for the purposes of s 22 if it took place after the grant 

of the order and that during the period from presentation of the 

winding-up application until the grant of the order ss 348 and 

341(2) alone apply. After the grant of the order, on the other hand, 

both s 22 and ss 348 and 341(2) apply and s 22 would take precedence 

in the event of a conflict.

Before turning to the other questions listed above, it is 

conveniet to deal with 2 preliminary points: Firstly, where the 

sections are susceptible of more than one meaning, should they be 

interpreted restrictively or extensively if other considerations are 

not decisive? And, secondly, to what extent are authorities on 

similarly worded statutory provisions in other legal systems 

persuasive authority in relation to the interpretation of ss 348 and 

341(2)?

(!) Should ss 348 and 341(2) be restrictively 
or extensively interpreted?_______________

The original forerunners of ss 348 and 341(2) were ss 8 4 ^ ^  
f 121

and 153 of the English Companies Act 1862 and the mischief

aimed at by these sections was stated by Cairns L J in In__re

Wiltshire Iron Company Ex p Pearson^ 3  ̂ to be as follows:

(11) 'A w1nd1ng-up of a company by the court shall be deemed to 
commence at the time of the presentation of the petition for 
the winding-up.1

(12) 'Where any company is being wound up by the covrt or subject 
to the supervision of the court, all dispositions of the 
property, effects and things in action of the company, and 
every transfer of share?., or alteration In the status of the 
members of the company, made between the commencement of the 
winding-up and the order for winding-up, shall, unless the 
court otherwise orders, be void

(13) (1868) 3 Ch App 443 at 446-7.



'This is a wholesome and necessary provision, [ie s 153 read 
with s 84] to prevent, during the period which must elapse 
before a Petition can be heard, the Improper alienation and 
dissipation of the property of a company 1n extremis.'

This approach is echoed by Snyman 0 in Lief MO v Western Credit 

(Africa) (Pty) Llmlted^*^ in which he described the mischief 

aimed at by the corresponding sections^^ in the Companies Act 

1926.(17) as:

'a possible attempt by a dishonest company, or directors, or 
creditors or others, to snatch some unfair advantage during the

(14) The drafters of the United States Bankruptcy Code of 1978 
(11 USC) set out the object of anti-preference provisions as 
follows:

‘The purpose of the preference section is two-fold. First, 
by permitting the trustee to avoid prebankruptcy transfers 
that occur within a short period before bankruptcy, 
creditors are discouraged from racing to the courthouse to 
dtsiRamber the debtor during his slide into bankruptcy. The 
protection thus afforded the debtor often enables him to 
work his way out of a difficult financial situation through 
cooperation with all of his creditors. Second, and more 
inportant, the preference -revisions facilitate the prime 
bankruptcy policy of equality of distribution among 
creditors of the debtor. Any creditor that received a 
greater payment than others of his class Is required to 
disgorge so that all may share equally. The operation of 
the preference section to deter the 'race of diligence' of 
creditors to dismember the debtor before bankrupt^ 
furthers the seco.nd goal of the preference section - that 
of equality of distribution.'

(Quoted bv 0 Wm Moore et al 11 Collier on Bankruptcy 14th ed 
(New York 1978) #547.16.371

(15) 1966(3) SA 344{W) at 347B, quoted with approval 1n Vermeulen & 
Anor v CC Bauermelster (Edms) Ppk 8 Others 1982(45“ s A”f5giT) 
aFTFIF^

(16) U 5  and 178(2).

(17) 46 of 1926, referred to in this chapter as ‘the 1926 Act'.



233 .

period between the presentation of the petition for the 
winding-^ order and the granting of that order by a

However, whether the sections in issue in Lief's case in fact 

contributed to the attainment of this object, and whether the 

current sections do likewise, may be doubted. At the time the 

concept embodied in the sections was first introduced not only in 

England but also in N a t a l , t h e  Cape/20* the Orange Free

(18) It may be noted that the South African sections are less 
efficacious in seeking to achieve this object than their 
English counterparts in that here, unlike in England, service 
of a winding-up application normally precedes filing of the 
application in court so that even if 'presentation* means 
filing - see 274-302 below - there will be a period during 
which the mischief can occur. In any event, the directors will 
probably have been aware for some time, especially if a demand 
has been served under s 345, that winding-up is inevitable and 
the horse may therefore well have bolted by the time ss 348 
and 341(2) close the door. Cf the English Bankruptcy Act 1914, 
ss 37 and 45 of which deem a bankruptcy to commence when the 
first act of bankruptcy was committed, with protection for 
persons who dealt with the bankrupt without notice of the act 
of bankruptcy.

f19) Section 46 of the W1nd1ng-up Law 19 of 1866 (N) which applied 
the English law.

(20) Sections 138- and 196 of the Companies Act 25 of 1892(C):

'138. A winding-up of a company by the court shall be 
deemed to cotnmerice at the time of the presentation of the 
petition for winding-up on which,any order for winding-up 
shall be made.'

'196. Where any company 1s being wound up by the court, 
all a,'oositions of the property, effect? and things 1n 
action of the company, and every transfer of shares, or 
alteration 1n the status of the members of the company, 
made between the conrnencement of the winding-up and the 
order for winding-up, shall, unless the court othes-wise 
orders, be void.'



State*21* and the Transvaal*22* the other anti-preference 

provisions under the Companies Acts concerned were more limited 1n 

scope than their counterparts under the 1926 and 1973 Acts,*23* 

under which extensive provision Is made for the setting aside of

(21) Sections 5 and 38 of the Wet op Llquldeeren van Naamlooze 
Vennootschappen 2 of i892{0):

‘5. Wanneer eene order tot liquidatie eer<er vennootschap 
wordt verkregen, zal die vennootschap worden beschouwd In 
staat van liquidatie te Jijn van af den dag waarop 
applicatie daartoe werd gemaakt.'

'38. Waar eene vennootschap onder deze wet geliquideerd 
wordt zullen alle beschikkingen over de eigendommen, 
effectan, geoderen en aanspraken der vennootschap In 
rechten, en eenig transport van aandeelen of veranderfng in 
den status der leden of aandeelhebbers der vennootschap die 
gemaakt zullen z1jn tusschen het begin der liquidatie en de 
order tot liquidatie, van orwaarde zijn, tenzlj het bof 

, anders gelaste.'.

(22) Sections 116 and 178/2) of the Companies Act 31 of 1909(T):

'116. A winding-up of a company by the court shall be 
deemed to commence at the time of the presentation of the 
petition for the winding-up.'

’178(2) In the case of a winding-up by or subject to the 
supervision of the court, every disposition of the property 
(including rights of action) of the company, and every 
transfer of shares, or alteration in the status of its 
members, made after the commencement of the winding-up, 
shall, unless the court otherwise orders, be void.

(23) See s 46 of the Winding-Up Law 19 of 1866(N) read with s 164 
of the English Companies Act 1862 and Halsbury vol 3 
'Bankruptcy and Insolvency' #908 n3; s 208 of the Companies 
Act 25 of 1892(C) read with ss 83ff of Ordinance 6 of 1843(C); 
s 46 of the Wet op Llquldeeren van Naamlooze Vennootschappen 2 
of 1892(0) read with ss 83ff of chapter 104, Wet over do 
Insolvents, of the Wetboek; s 182 of the Companies Act 31 of 
1909(T) read with ss 33ff of the Insolventlewet 13 of 1895'iT); 
and Fenhalls v Ebrahitn & Others 1956(4) SA 723 (DSCLQJ at 
727D-T; Mars~Insolvency #12.19 1n regard to the actio Pauliana.
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dispositions for no or inadequate value, voidable and undue 

preferences and collusive dealings;*24* accordingly, any 

disposition which would constitute, in Snyman J's words, ‘an attempt 

to snatch some unfair advantage' would no doubt be impeachable under 

these other provisions without the assistance of ss 348 and 341(2). 

What further infs chief the legislature sought to eliminate by ss 343 

and 341(2) is therefore not clear.*251 There are no similar 

provisions in the Insolvency Act and it 1s noteworthy that the 

English counterparts of the sections find no place 1n the sweeping 

reforms of the English bankruptcy and winding-up laws proposed by 

the Cork Conm1ss1on on Insolvency Law and Practice In England.*261

The sections can, on the other hand, be the source of 

considerable hardship both to persons dealing with the company and 

to the company itself.

Persons dealing with companies generally have no means of 

ascertaining whether a w1nd1ng-up application has been presented

(24) Section 181 of the 1926 Act read with ss 24, 27, 28 and 29 of 
the Insolvency Act 32 of 1916 and s 340 of the 1973 Act read 
with ss 26, 29, 30 and 31 of the Insolvency Act 24 of 1936.

(25) Unless the legislature Intended to strike down bona fide 
transactions in the ordinary course of business. Such 
transactions are not impeachable under the other 
anti-preference provisions but they are hit by ss 348 and 
341(2). Sections 348 and 341(2) can also assist a liquidator 
by in effect transferring the onus of proof to the other party 
even in those cases where the liquidator would bear the onus 
under the other anti-preference sections, but this would seem 
a small benefit for the many disadvantages of the sections.

(26) Report of the Insolvency Law and Practice Review Committee 
under the chairmanship of str Kenneth Cork Command S55F 
(London 1982) # 1280.
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against the company concerned,^27  ̂ with the result the* they may 

only later learn that an entirely norma? and proper transactfon is 

void under ss 348 and 341(2). True, s 341(2) empowers the court to 

validate any disposition, but an application for such an order is 

costly and cumbersome and, as the cases show, of uncertain prospects 

of success, guidelines are laid down in the section for the 

exercise by the court of its discretion and despite over a century 

of case law in England and elsewhere no clear guidelines have 

emerged. As Harman LJ said in In re Clifton Place Sarage 

U m U e d ^ 28  ̂ In relation to the English counterpart of s 341(2) :

'That is an extremely jejune direction to the court, and it is 
not surprising that the cases do not seem to give very much 
help.'

The United States experience, where the courts exercised an 

analogous equitable discretion prior to 1938, is described by 

Harlan J in Bank of Harin v England:

'The courts were free to devise protective rules to 
reconcile the competing interests of the estate and of those who 
dealt with the bankrupt in this period .... The result ... was 
that "no consistent theory of protected transactions has been 
developed," and the situation was "conducive to confusion and

127) The position 1s differf i in England where the fact that a 
winding-up petition has oeen presented against a company is 
advertised in the official gazette - see 249 below.

(28) [1970] Ch 477(CA) at 490 C, quoted with approval in Commercial 
Grain Producers Association v Tobacco Sales Ltd 1983(1) s a bZb 
(ZS) at 830 G.

(29) 385 US 99 (1966) at 106-7; see also Hal M Bateman 
'Post-Bankruptcy Transfers; An Old Problem In Heed of a New 
Solution' S3 Cornell Law Rev 280 (1968) at 305 and FE Holahan 
and EC Fisch 'Post Bankruptcy Payment of Checks: Bank of Marin 
v England1 28 Un1v of Pittsburgh Law Rev S79 (196f)_at S'/ST.
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uncertainty, with potentialities for argument, ‘bluffing1, 
litigation, expense and delay." (McLaughlan, Amendment of the 
Bankruptcy Act (pts 1 & 2} 40 Harv. t.R. 341, 583, at 615. The 
same conclusions are reached by Weinstein, The Bankruptcy Law of 
1938, at 161.J The law consisted essentially of "nebulous 
vagaries." (4- Collier, Bankruptcy # 70.66, at 1495) [The purpose 
of the 1930 amendments to the Act] was to provide “a clear 
statutory basis" to the issues of title and protected 
transactions, in "lieu <if a crazy quilt of contradictory 
judicial statements." {Hearing before the House Committee m  the 
Judiciary on H.R, 6439, 75th Cong., 1st Sess., 212.)'

This type of uncertainty is, it is thought, an almost inevitable 

consequence of as wide a discretion as is conferred by s 341(2). In 

Gunn & Anor NHO v Barclays Bank PCO^Q) it was argued that the 

then s 29(2) of the Insolvency Act conferred a discretion of similar 

width and Steyn CO referred to the ‘uncertainty implicit In so wide 

a discretion1 and to the fact that such a discretion enables ‘facts 

unrelated to any defence recognised in law, and for that reason 

within a somewhat unpredictable range1 to be proved.^' Even if a 

person proposing to have dealings with a company against which a 

winding-up application has been presented is willing to consider 

taking the rfsk of having to seek validation in due course there is 

almost no way 1n which he can be sure that he is in possession of 

all the facts a court may subsequently take into account. It follows' 

that he is not in a position to make a proper assessment of the risk.

(30) 1962(3) SA 678 (A) at 6B5C and 686C.

(31) Lord Penzance's words in Morgan v Morgan & Porter (1869) 1 P & 
0 644 at 647 bear repeating:

'A loose and unfettered discretion ... is a dangerous 
weapon to entrust to any court, stil! more so to a single 
judge. Its exercise is likely to be the refuge of vagueness 
in decision and the harbour of half-formed thought .... 
This invites public criticism, and shakes public confidence 
in the justice of the tribunal.'

Although this was not said in relation to the English 
counterpart of s 341(2), the history of judicial decision in 
this field with respect amply justifies the fears expressed by 
Lord Penzance.
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The disadvantages inherent in such uncertainty are manifest. As 

McPherson^32  ̂ states:

‘Since neither the company, nor any person dealing with it* can 
be sore that the petition will be dismissed, or, 1f it succeeds, 
that a disposition of property made by the company will be 
validated by the courts, the effect is to discourage 
transactions with the contpary' for as long as this state of 
uncertainty exists. This in turn tends to make the company's 
position deteriorate even more rapidly.'

Even where the winding-up application is entirely unfounded, the 

mere presentation of the application may therefore harm the company.

The prejudicial consequences of this uncertainty are well 

illustrated by the In re Clifton Place Garage Ltd^ ^  and Re 

Gray's Inn Construction- Co ttd{3^  cases. In the Clifton. Place 

case, Phillimore L.J. said:

This is a very harsh section as applied. We are told that the 
first result of a petition seeking an order for the winding-up 
of a conpany by the court is that its bank refuses to honour its 
cheques, although it will continue to accept receipts in its 
favour. It follows that, even in the case of a company where the 
court ultimately refuses the order, serious damage may have 
resulted from the petition. After all, one of the results of a 
petitfon and of such action of the bank is that a company may 
have great difficulty in paying its employees, and, if ft does 
pay them, the payments if derived from the funds of the company 
are prima facie void .... fn my judgment the court should extend 
indulgence to any disposition by a company honestly designed to 
ensure that its employees are paid their wages or which was made 
to enable U  to carry on its business and perhaps "turn the

(32) OH McPherson The Law of ComDanv Liquidation 2nd ed (Svdnev 
1980) 144-5. 5ee"aTso-Ke 'A m r T r u c l c T e r v T c r  (Ptv) Ltd (1974) 
4 ACTR 19 at 20 (35-40)"--------------------------- *------

(33) Supra.

(34) Infra.
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corner"; provided always that it was a reasonable disposition 
and not dishonest or reckless. I question also whether this 
rigid practice of the banks in all cases Is right, or whether, 
particularly if they were aware that the court would look with 
indulgence on such cases, it would not be possible, after proper 
enquiry, at any rate in some cases, to cash cheques for a 
company, even 1f only against current receipts on a day-to-day 
basis.

The Journal of Business Law^ ^  commented wryly on this advice:.

'It will be interesting to see whether bankers have the courage 
to follow this advice, and, if they do, whether the sentiments 
expressed by PhUlimore L.J, will prove to be shared by aT? his 
fellow judges.'

One b a n k / ^  the National Westminster Bank Ltd, apparently 

took the advice for ft allowed company customers to continue to 

operate their bank accounts after presentation of a winding-up 

application against them, subject to saf«gaflr>ds to ensure that the 

continued operation of the account was <.i ordinary course of the 

company's business. They were, however, no doubt to rue their 

decision when the Court of Appeal in Re Gray's Inn Construction Co- rr ------ 1-----------------------
Ltd1 ' held these safeguards to be inadequate in that the bank 

should also have instituted sa,'.‘guards to ensure that the company 

was only permitted to continue to operate its account as long as 1t 

traded at a profit and to ensure that no payments were mavje to 

pre-presentation creditors.

The company in fact traded at a loss and the court held the bank 

liable for the trading loss by refusing to validate transactions on

{35) 1970 JBl 124 at 125: ’Avoidance of Disposition by Receiver 
after Townenceroent of Winding-up' by C M  Schmitthoff 4 
J H Thompson.

(36) Most banks, it is understood from the solicitor who acted for 
the Bank In the Gray's Inn case referred to below3 did not 
take the advice. See also McPherson Liquidation 143.

(37) [1980] 1 All ER 814 (CA); see also 583-92 below where the case 
fs dealt with in detail.



the bank account up to the amount of the loss. The court also held 

the bank to be vulnerable to repay to the liquidator all amounts 

paid to pre-presentation creditors insofar as the amounts exceeded 

the dividends they would otherwise have received, but that the 

excess should primarily be recovered from the creditors to whom ft 

was paid.

The court did not suggest what safeguards it would have regarded 

as adequate but It did say that it did not think that Its approach 

would increase the dileirma facing a bank when a company requests the 

continuation of banking facilities after the presentation of a 

winding-up application against it. Not surprisingly, it is 

understood^8  ̂ that this bank did not agree and has now joined the 

other English banks 1n freezing a company's account if a winding-up 

petition 1s presented against the company, unless a validation order 

is obtained in advance.

To sum up, ss 348 and 341(2) are a blunt instrument which does 

not discriminate between tainted and untainted transactions'', and 

although the court has a discretion to validate transactions this 

has not proved a satisfactory protection against hardship. Were the 

sect-ton to be fundamental to the achievement of the object of a fair 

distribution of the estate this would be a cogent reason for placing 

as wide an interpretation on the sections as the wording would 

permit and as would promote the achievement of this object, but 

since 1926 the concept embodied fn the section has contributed 

little, if anything, to the achievement of this object in this 

country, and there 1s therefore no reason to gfve the sections any 

wider a meaning than necessary. On the contrary, the capacity for 

causing hardship inherent in the sections, both to the compary

(38) From the solicitor who acted for the bank.
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Itself and to persons dealing with the company, is a compelling 

reason for giving the sections no wider a meaning than 
(391

necessary. ' Snytnan J focussed on an aspect of this in Lief's 

case*40* when he said:

normally statutes must be interpreted in such a way as to 
cause a minimum of interference with, or deprivation of, rights. 
Sec. 115 on occasion may be an interference with the rights of 
people who have legitimately acquired rights after the 
presentation of the petition for winding-up, but before the 
order Is granted by the Court'.

What Mansefield CJ said nearly 2 centuries ago in Coles v
(41) --------

Wright in relation to a provision in the English Bankruptcy 

Act relating the commencement of the bankruptcy back to the first 

act of bankruptcy 1s, it is considered, still apposite today in 

relation to ss 348 and 341(2), although the harshness of the 

sections is mitigated to some extent by the fact that the court has 

the power to validate dispositions :

the doctrine is in all cases extremely hard, and in 
many shocking, and it 1s not to be carried further than we are 
compelled to carry 1t....l

Historically, the counterparts of ss 348 and 341(2) in earlier 

legislation had a raison d'etre in the absence of adequate specific 

provisions for the Impeachment of improper dispositions, but with 

the enactment of adequate specific impeachment provisions this 

raison d'etre fell away and the sections became an anachronism. 

Their repeal is therefore desirable^42* and until this occurs they 

should be interpreted no more widely than is necessary.

(39) See generally Steyn Uitleg 103-5 and 115-16.

(40) Suprat 1966(3)SA 344<W> at 349B-C>

(41) (1811) 4 Taunt 198 at 199; 128 ER 305.

(42) See further 673-5 below.
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(2) What weight 1s to be accorded to authorities on similar 
provisions elsewhere?_________________________________

The concept embodied 1n ss 348 and 341(2) was first Introduced
(43)

1n the English Companies Act 1862 and has since been 
re-enacted in substantially similar form in successive English 
Companies Acts.

Similar provisions are also to be found in the companies 

legislation of a number of other countrles^45  ̂ which have modelled 
their companies laws on the English Companies Act, although again 
wfth slight variations in wording from country to country and from 
time to time.

An extensive case law has developed in regard to these other 
provisions - notably 1n the United Kingdom, Australia and

(43) Sections 84 and 153.

(44) Sections 139 and 205(2) of the Companies (Consolidation) Act 
1908; ss 175J2) and 173 of the Companies Act 1929; ss 227 and 
229(2) of the Companies Act 1948. These last sections provide :

'227. In a winding up by the court, any disposition of 
the property of the company, Including things in action, 
and any transfer of shares, or alteration in the status of 
the members of the company, made after the commencement of 
the Winding up, shall, unless the court otherwise orders, 
be void.'

■229(2) ... the winding up of a company by the court 
shall be deemed to commence at the time of the presentation 
of the petition for the winding up.1

(45) See eg ss 365(2) anu 368 of the Australian Companies Act 
1981(Cth); ss 441(2) and 536(2) of the Indian Companies Act 1 
of 1956; ss 183(2) and 186(c) of the Zimbabwe Companies Act 
Cap 190; ss 224(2) and 222 "of the New Zealand Companies Act 
1955. The Canadian Bankruptcy Act RSC 1970 c 0-3 contains a 
provision ts 50(4)) equivalent to s 348 but no counterpart of 
s 341(2) - see 263-5 below.
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India^46' - and this gives rise to the question of what weight is 

properly to be accorded to authorities on these other provisions in 

seeking to Interpret ss 348 and 341(2}.

Tn Herrige) MO v Ban Roads Construction Co [?ty) Ltd & 

Anor^ 7' Lichtenberg J said:

'There 1s ... English authority 1n regard to a similar provision 
1n s 227 of the English Companies Act which said section 
corresponds to s 341 of the South African Companies Act. English 
law 1s, of course, not binding upon me, but, in view of the 
similarity of the South African and English sections, it is not 
inappropriate to refer to such English authority as exists in 
regard to the said English section as a matter of persuasive 
interest, provided that our law does not differ from English law 
on the point on which guidance is sought from judicial 
pronouncements enanating from English Courts; see SA Hire Co 
(Pty) Ltd v Durban Wire and Plastics (Pty) Ltd 1968{<f) 5A ///(LTJ 
at ?to>rirust Bank van AfrlKa BpK v uvEeen 1964(3) SA 402(A) 
at 4110; S~v Moo'die 1961(4')'" SA 7B2(A) "at 757f.1

Lichtenberg J did not, however, proceed to consider whether there 

are differences between English and South African law on the point 
in question, and as will be shown below there are significant • 

differences despite the apparent similarity of the wording of the 
corresponding sections in the English and South African Acts.

The weight to be accorded to English decisions on provisions 
taken over from the English Companies Act was set out by Solomon CJ 
in Roodepoort United Main Reef GM Co Ltd & Anor v Du Toit

'Although ... there is force in the argument that as our 
Companies Act is taken over from the English Act, we should be

(46) But not New Zealand and Sri Lanka. References to 'Indian' 
cases will include cases decided 1n areas which are now part 
of Pakistan or Bangladesh.

(47) 1980(4) SA 669 (SWA) at 678 B-C.

(48) 1928 AD 66 at 71-2.
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guided In our Interpretatfon of ft by decisions of English 
Courts on identical sections, the argument cannot be pressed too 
far, and dees not justify us 1n adopting any English decision 
which 1s based upon ?egaJ prfnclples which are foreign to our 
system of law.1

It must be borne In mind, however, that this was said In 
relation to the 1926 Act which was closely modelled via the 
Transvaal Companies Act 1909^43* on the English Companies 

(Consolidation) Act 1908.*®^ The 1973 Act, on the other hand, 
marks ‘a divergence of English and South African company law, which 
has been buttressed by England as a consequence of its involvement 
with the harmonisation of the company laws of the member states of 
the EEC“,*51  ̂ and greater caution is therefore necessary now 1n 
seeking to apply English decisions to the interpretation of the 1973 
Act.

Where a provision In the English Act had been authoritatively

interpreted by the English courts prior to its adoption here the
question arises as to whether there is a presumption that it was
adopted as so interpreted. Stratford JA, as he then was, took the
view in Osaka Mercantile Steamship Co Ltd v S A Railways and -------------_ --------------------------------------:-----------
Harbours ' that there is such a presumption :

'If this country adopts an English enactment the presumption is 
that the adoption Is with full recoorjjt'ion of the sense which 
Judicial Interpretation has given it.'^53’

(49) 31 of 1909(f).

(50) H S CilHers & H L Benade Company Law 4th ed (Durban 1982) 
#2.27. The principal differences insofar as ss 3$8 and 341(2) . 
are concerned are examined below.

(51) CilHers 8 Benade op clt #2.32.

(52) 1938 AO 146 at 174.

(53) Watermeyer AJA (as he then was) apparently agreed {at 178).
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Curlewis CJ, on the other hand, appears to have doubted the 
existence of such a presumption, for, after concluding that the 

section In question In that case had not in fact been borrowed from 
the English legislation,^54  ̂he said ;^55^

'It therefore does not seem to me right or proper to contend 
that tf'a draughtsman or our legislature must be presumed to have 
known in passfng our sec. 3(u)(A) of the judicial interpretation 
which had been placed In England on sec. 56 of the English Act 
of 1847, even assuming for the moment that there 1s a 
presumption (a very big presumption Indeed) that our Legislature 
must be taken to be acquainted with authoritative judicial 
Interpretation given to the language of a statute not only by 
the Court (sic) of the Union but also by English Courts.1

Ir Van fthyn v Du Rinnpff A W  (as he then was)

commented on Stratford JA's statement as follows :

‘Sonder om af te doen aan die oorredingskrag, in sommige 
gevalle, van Engelse uitsprake, moet hierdie stelllng van Regter 
Stratford gelees word in die llg van wat daaromtrent gese word 
in Steyn, oie Uitleg van Wette, 3de ultg. op bl. 125 e.v.1

Steyn^57  ̂ criticises Stratford JA's statement on the grounds 
that it is Incorrect to presume the legislature to be aware of 

decisions in other countries, that 1t fails to take into account the 
different common law context in which the Companies Acts of the 2 
countries occur and that it would entail attributing to the 
legislature the Intention to adopt the foreign common law to tiie 
extent it bears upon any matter dealt with 1n the statute. It may be 

doubted, however, whether Stratford JA Intended to convey any more

(54) At 159.

(55) At 160.

(56) 1974 (3) SA 605 (A) at 619H-620A.

(57) Fifth edition 131-2. See also Van Zvl v Euodia Trust (Ptvl Ltd 
1983(3) SA 39<HT) at 397D-F. ---- ------------------- -------
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than that If our legislature adopts an English enactment ft is 
unlikely to have Ignored authoritative interpretations placed on 1t 
by the higher English courts. It does not follow that the 
legislature ipso facto intended to adopt the Interpretation of the 
English courts : even where the wording of the statutes 1s Identical 
their common law and statutory contexts are too different for any 
such automatic assumption. But if there are no material differences 

either in the wording of the statutes concerned or 1n their 
contexts, whether common law or statutory, it is thought that it 1s 
likely that the legislature would have Intended to adopt the 
interpretation placed on the English model by the English

courts.1581

In the case of the English and South African Companies Acts, 
however, not only are their common law and statutory contexts 

different but there are also broad differences in the wording of the 
Acts themselves despite their general similarity, and, as will be 
shown below, a number of these differences are directly relevant to 
ss 348 and 341(2),. It is considered therefore that while decisions 

of the higher courts In England prior to the adoption in South 
Africa of the concept embodied in ss 348 and 341(2) do carry greater 
weight than later decisions, they too must nevertheless be 
approached with caution.

At what date, then, can the concept embodied in ss 348 and 
341(2) be said to have been adopted in South Africa for the purposes 
of this distinction? The 1973 Act was based on the 1926 Act which 
was in turn based on the Transvaal Companies Act 1509^®^ and this

(58) Cf Tolfma (Pty) Ltd y Cutracfus Motor Accessories (Pty) Ltd 
1983(3) HA bU4{W) at' bluK-tillE.”

(59) 31 of 19Q9(T).
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last Act was modelled on the English Gotftpanies (Consolidation) Act
1908;*6®* accordingly, it is suggested that decisions of the

English courts prior to the enactment of the 1909 Transvaal Act 
would fall within the ambit of the presumption.*61*

The decisions of the courts of countries other than England on 
similarly warded statutory provisions are likewise of persuasive 

value in seeking to interpret our Act, although regard must again be 
had to differences in the wording of the Acts concerned and in their 
common law and statutory contexts.*62* There is, however, clearly 
no presumption that our legislature was aware of, or intended to 
adopt, interpretations placed by the courts of such other countries 

on their Acts prior to 1909.

How dissimilar, then, are the wording and context of our Act and 
of the Acts of other countries which have provisions similar to 
ss 348 and 341(2)?

for most purposes the wording of the equivalent English 

provisions from tiine to time has been substantially similar to the 
wording of ss 348 and 341(2) but there are differences, eg s 341(2) 
refers to every ‘disposition of its property ... by any compar\y‘ 
whereas s 227 of the English Act refers to any 'disposition of the 
property of the company', with possible differences of meaning 
especially in the case of involuntary dispositions.*63* These

(60) Cilliers S Benade Company Law #2.27.

(61) OespHs the fact that the concept was adopted earlier in Natal 
(1866), the Cape (1892) and the Orange Free State (1B92) - see 
notes 19-21 above. _

(62) See also generally Steyn Uitleg 128 ff.

(63) See 356-61 below.
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differences in wording will be examined when dealing with the points 
to which fchey are relevant.

Olfft'tii'Ces are, moreover, to be found in the common law and 
statutory contexts 1n which ss 348 and 341(2) and their English 

counterparts occur. With the passage of time our companies 
legislation has steadily diverged from the English legislation, and 
the fact U  i 'wre is a divergence, and that it has varied from 

time to time, must be borne in mind, as must the different common 
law systems of the 2 countries. The principal differences for 
present purposes are as follows.

The word 'disposition' as used in the English counterparts of 
s 341(2) is not defined and has been held'64  ̂ to exclude the mere 
conclusion of a contract; for example, the conclusion of a sale is 
not a disposition without the transfer of either legal or equitable 
ownership of the property sold. In South Africa, on the other hand, 
’disposition* is very widely defined in the Insolvency A c t ^ ^  and 

if, as would appear to be the better view,^^ the definition 
applies to s 342(2), the conclusion of contracts is clearly 

included, and the scope of s 341(2) is much greater than its English 
counterpart. Even If the Insolvency Act definition does not apply, 
the scope of s 341(2) will be different fron its English counterpart 

because equitable ownership is not known to our law and the 
requirements for the transfer of ownership in our ?aw are different 
from the requirements for the transfer of either legal or equitable 
cwnership in Common Law systems. ■

(64) See 341-6 below.

(65) Section 2.

(66) See 325-34 below.

(67) Cf Wille Principles 201 ff and Halsbury vol 35 'Personal 
Property1 See further 34<v-l> below.
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In England the fact that a winding-up petition has been 
presented against a company is advertised in the official 
gazette*^ giving persons dealing with the company the 

opportunity of deciding whether they wish to run the risk of their 
dealings being invalid or at least of their having to incur the 
Inconvenience and expense of applying for a validation order. In 
South Africa, however, not only is there no equivalent requirement, 
but i.i addition the court records relating to the application are 

not available for inspection by the public until the natter is 
called in open court.^^ The result is that no official or 
unofficial publicity is given to the fact that a winding-up 

application has been launched until the provisional winding-up order 
is granted, when notice is published in the Government Gazette^^ 

and when commercial publication takes place 1n the various credit 
journals. •

The effect of this is that a person dealing with a company will 
in the ordinary course be unaware that an application has been 

launched for the winding-up of the company. He may in consequence 
unwittingly enter into transactions which, while entirely normal and 
proper, will be void in terms of s 341(2). On the other hand, the 
company itself benefits markedly by the absence of publicity.

• In England the court may appoint a provisional liquidator at any 
time after the presentation of a winding-up petition, ie even before

(68) Rule 28 of the English Companies (Winding-up) Rules 1949 {SI 
iP49) 330. (Application may be made to restrain advertisement 
wnere advertisement would cause injustice: see 632 below.)

(69) Ryl<? 62(7) of tht; Rules Regulating the Conduct of the 
Procgftdings of the Several Provincial end Local Divisions of 
the Supfeme Court of South Africa, GN R48 of 12 January 1965, 
as aaiiirided; Abt v Registrar of Supreme Court S Others (1899) 
IS SC 476; dathan Barnett Uniform Rules 37(i. tn England the 
Companies (Winding-up) Rules OTS expressly entitle every 
creditor to inspect the court file : rule 19.

(70) Section 356 read with s 14.
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the granting of any order,*71* whereas in South Africa a 

provisional liquidator may only be appointed after a provisional 
winding-up order has been granted.*7^  Although s 341(2) and its 
English counterpart do not expressly provide that they do not apply 
to dispositions by the liquidator,*73* this must be so as 
otherwise the liquidator would be unable to liquidate and distribute 
the company's assets. Assuming that in England this also applies to 
a provisional liquidator appointed before the grant of an 
order,*74* it follows that the English Companies Act provides a 
simple mechanism for the company to continue to operate after 
presentation of a winding-up petition against it if third parties 
are not willing to run the risk of -invalidity, whereas in South 
Africa this could only be achieved by the cumbersome method of one 

or more advance applications for validation.*75*

(71) Rule 32 of the English Companies (Winding-up) Rules 1949 (SI 
1949) 330.

(72) Section 368.

(73) In South Africa the words 'by any company' can perhaps be 
construed as excluding dispositions by the liquidator. In 
Australia dispositions by the liquidator are expressly 
excluded - see s 368 of the Companies Act 1981(CtK).

(74) Cbitty J did not make this assumption in Re Llangennech Coal 
Company (1887) 56 IT 475{Ch) but his conclusion is similar in 
effect from a practical point of view (at 476):

if I appointed a provisional liquidator for the 
purposes of carrying on the company's business, 1 should 
consider it was a matter of course to confirm all that he 
had done in good faith and in the ordinary course of 
business.'

(75) It fs doubted wftetter the problem can be circumvented by 
seeking the appointment of a judicial manager because even 
dispositions by a judicial manager would appear to be hit by 
s 341(2) - see 300-302. It may also be noted that any 
application in advance for validation would result in the loss 
of the confidentiality accorded to winding-up applications

(footnote continued on next page)
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Sections 348 and 341(2} and their English counterparts must be 
seen as part of a group of anti-preference provisions aimed at 

securing a fair distribution of the company's assets. Section 340 of 
the South African Act Incorporates the extensive provisions^7^  of 
the Insolvency Act for the impeachment of dispositions for no or 
Inadequate value, voidable and undue preferences, and collusive 
dealings, and there is in addition the common law actio 
PauHana.*77* The corresponding position in England is that the 
only impeachable transactions are preferences given with a view to 

preferring a creditor during the 6 months preceding filing of the - 
winding-up petition^**' and fraudulent conveyances.^7 ^

The procedure for obtaining a validation order is also markedly 
different in England and this country. In this country there are no

(footnote continued from previous page)
before they are heard in open court. The Australian Act, which 
also permits the appointment of a provisional liquidator, in 
addition expressly empowers the court to validate the 
continued conduct of the company's business - see ss 372{2) 
and 368(2) of the Companies Act 1981 (Cth). The Report of the 
C o m a w  Law Committee under the chairmanship of lord Jenkfns 
Command 17^9 (London 1962) # 5Q3(k) recommended that the 
English Act be amended to include a similar provision but the 
recommendation was not implemented.

(76) Sections 26, 29, 30 and 31.

(77) See eg Fenhalls v Ebrahim & Others 1956(4) SA 723 (0 S CI..0) at 
7270-G; Mars Insolvency #12,19. It is therefore difficult to 
see what further transactions the South African legislature 
would have wished to render invalid under s 341(2) - see 
further 231-42 above.

(78) Section 320 of the Companies Act 1948 read with s 44 of the 
Bankruptcy Act 1914; Halsbury vol 7 'Companies' ## 1332 ff, 
vol 3 'Bankruptcy' §# 9U8 ff - see further 648-51 below.

(79) Section 172 of the Law of Property Act 1925; Halsbury vol 18 
'Family Arrangements, Undue Influence, Voidable Conveyances' 
## 358 ff.
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special rules of court or winding-up rules dealing with proceedings 

for validation and the question of the appropriate form of 
proceedings accordingly falls to be answered according to general 
principles and the general rules of court. In effect this means that 
proceedings will take the form of either a trial action or motion 
proceedings 1n the supreme court depending upon whether or not there 

1s a material dispute of fact between the parties. This may be 
contrasted with the position in England where the proceedings are 
heard by a registrar in chambers on a summons requiring the person 

against whom an order 1s sought to attend the hearing.*80^

The question of the point in time at which a winding-up 

application is 'presented' may also be mentioned fn this context 
because of its importance and the fact that It may differ in South 
Africa and England, although the view will fn fact be taken that it 
does not differ.^8^  In England it. is clear that 'presentation’ 
means the fflfng of the petition with the registrar of the court and 
this 1s simply assumed in the cases on the English counterparts of 
ss 348 and 341(2). In South Africa, on the other hand, this is not 
entirely clear and arguments of some cogency can be made out in 
support of the argument that 'presentation' means the moving of the 

application in open court, although the view will be taken that 
'presentation' in section 348 does in fact also refer to the filing 
of the application with the registrar. Should this view be 

incorrect, however, this will constitute a significant difference 
between the positions in the 2 countries.

The consequences of the avoidance of a disposition are also 
different. Neither s 341(2) nor its counterparts in England, 
Australia and India specify what the consequences are to be beyond

(80) See 615 below.

(81) See 274-302 below.



stating that the disposition is void. Matters such as the position 
of a bona fide third party who has acquired property which was 

disposed of to his predecessor in title pursuant to an avoided 
transaction therefore require to be dealt with according to the 
genera? principles of the legal system concerned, with differing 
conclusions in different systems/82'

There are also mar\y smaller differences which will be referred 
to where they are relevant, such as the fact that 1n South Africa, 
unlike in England, service of a winding-up application r'rmally 
precedes filing of the application with the registrar/®^'

Broadly analogous differences exist between the wording and 
context of ss 348 and 341(2} and the wording and context of their 
Australian and Indian counterparts/®^' which generally tend to be 

fairly close to their English counterparts/®^'

What conclusion is to be drawn from the aforegoing? The answer 
is, it 1s considered, that circumspection 1s necessary in seeking to 

apply authorities on similar provisions elsewhere to ss 348 and 
341(2). Where the wording or context is directly different this is

(82) See 626 below.

(83) See 276-7 below.

(84) See eg ss 355, 368, 372(2) and 451 of the Australian Companies 
Act 1981 (Cth) and McPherson Liquidation 138ff and ss 441(2), 
480, 531, 531A a.nd 536(2) of the Indian Companies Act 1 of 
1956 and rule 99 of the Indian Companies (Court) Rules 1959.

(85) Except for the other anti-preference provisions which differ 
in iiiatci*1al respects - see eg s 451 of the Australian 
Companies Act. read with ss 122-3 of the Australian Bankruptcy 
Act 1966 and ss 531 and 531A of the Indian Companies Act read 
with ss 56-7 of the Indian Presidency-Towns Insolvency Act 3 
of 1909 and ss 54-5 of the Indian Provincial Insolvency Act 5 
of 1920 - see further 651-5 below.



obvious, but 1t is suggested that even where there is no direct 

difference the broadly different common law and statutory contexts 
detract from the weight to be accorded to such authorities, although 
they are nevertheless of considerable persuasive value. Where, 
however, the English sections had been authoritatively interpreted 
by the higher English courts prior to 1909, such interpretation will 

carry greater, though still not decisive, weight.
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CHAPTER 6 - DOES s 348 BACKDATE A WIHOIHG-UP FOR ALL PURPOSES 

OR SOME ONLY?

Synopsis

The effect of s 348 Is not that a winding-up is deemed to 
commence as soon as the winding-up application is presented but 
that once a winding-up order has been granted the w1nding-up is 
deemed to have commenced on presentation of the application. At 
first sight it would appear that the deemed backdating is for 
all purposes 1e the concu rsus ereditorum is established on 
presentnt^' ’•he application!- the rights and obligations of 
credito." - . >rs are crystallised at that time and all 
dealings • -any thereafter are void. The better view is,
however, • ■ only function of s 348 is to define the 
commencement ► .a winding-up for the purposes of s 341(2) and, 
probably, s 358[l)(b).

This question has not come before our courts, although 
support for each Interpretation is to be found in the cases in 
England and elsewhere. However, there are a number of 
Indications that the extended interpretation was not intended by 
the legislature. On the extended interpretation a number of 
other sections, notably s 341(2), would be redundant and a 
number of anomalies would arise in seeking to apply the 
provisions of the insolvency laws to windings-up in accordance 
with s 339. Moreover, in practice a winding-up Is not treated as 
If it had commenced at the date of presentation- of the 
winding-up application and the concept embodied in s 348 has 
been re-enacted since the practice was established, giving rise 
to the presumption that the legislature intended the words to 
have the meaning that had been put on them in practice.

Section 348 deems a winding-up to commence on presentation of 

the application for winiing-up. This does not mean that as soon as a 
winding-up application is presented the company is in winding-up, 

but that if and when a winding-up order is granted the winding-up 
will be deemed retrospectively to have commenced on presentation of 

the application :
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'Section 348 refers expressly to a winding-up by the Court, and 
that is the event whfch Is deemed to commence at an earlier 
stage. Thus, before the deeming provision can operate there must 
be a winding-up by the Court. 8y the deeming provision, 
Parliament has antedated the operation of a winding-up by the 
Court, but without such a winding-up there Is nothing to 
antedate. To hold the contrary would lead to manifest absurdity, 
in that the mere filing of an application for a winding-up 
order, however 111-founded or even vexatious, would Ipso .lure 
have the effect of a winding-up order'

(per Margo 0 In Vermeulen & Anor v CC Bauermeister (Edros) Bpk &

Others^ ) .

The question arises, however, as to whether once an order has 
been granted, the winding-up is deemed to have cosroeitced on 

presentation for all purposes or for certain limited purposes only 
eg for the purpose only of those other sections of the Act, notably 

s 341(2), which expressly refer to the comencement of the 
winding-up.

Taken literally s 348 would appear to backdate the commencement 

of a windfng-up to the date of presentation for all purposes. This 
would be the date of the establishment of the concursus creditorum, 
ie the date of crystallisation of the rights and obligations of 
debtors and creditors, and the date of cessation of the directors' 
powers. All acts of the directors thereafter wouli be void and; all 

contracts concluded by the company, all payments made to or by the 
company, all deliveries of goods to or by the company, etc would be 
void.

It would be surprising, however, If the legislatures had intended 
such a startling result. In practice, a company against which a 
winding-up application is presented may be carrying on business at

(1) 1982 (4) SA 159 (T) at 162 B. See also Prudential Shippers SA 
Ltd v Tempest Clothing Co {Pty) ltd 1976 ft) SA 7k (W) at 83A; 
Eu frlo'oy a "Anor v Onus ( ' E ^ s r ^ O  Others 1981(1) PH £2(0) at 
SjHtn re Tumacacori Mining company "(ia/4)i7 Eq 534 at 537.
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the time and may continue to do so for some time until a winding-up 
order 1s granted on the application. Any attempt to unravel al? the 

dealings of the company between presentation of the w1nd1ng-up 
application and the grant of the w1nd1ng-up order would therefore 

often be fwpractfcable to Implement, and 1t may be doubted whether 
the legislature Intended such an absurdity :

the degree of absurdity or repugnance 1s of importance as 
■ic bears upon the Intention of the enactment under discussion. 
If, examining results, you find absurdity or repugnance of a 
kind, which, from a study of the enactment as a whole, you 
conclude the Legislature never could have intended, then you are 
entitled so to Interpret the enactment as to remove the 
absurdity or repugnance and give effect to the intention of the 
Legislature'

(21{per Stratford JA, as he then was, in Hatch v Koopoomalv ')•

The view will therefore be taken in what follows that in deeming 
a winding-up to commence on the presentation of the winding-up 
application the legislature intended no more than that the 
w1nding-up would be deemed to commence on presentation in the sense 

that certain provisions of the Act which are expressly stated to 
apply from the commencement of the windfng-up would operate from 
presentation/3  ̂ leaving the date of the grant of the order as the 
date of establishment of the concursus credltorum.

(1) The decided cases in England and elsewhere

One would have expected the case law on s 348 and Its 

counterparts elsewhere to be characterised by attempts to resolve 
the question of whether the sections concerned should be interpreted 
literally or whether a more restricted meaning should be placed on

(2) 1936 AD 190 at 209; see generally Steyn Uitleg 25 ff.

(3) The view will actually be taken that s 348 only applies to 
certain of the sections which refer to the commencement of the 
winding-up and that the majority of such sections in fact 
refer to the grant of the order despite s 348 - see 291-9 
below.
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them, but this is not so. This does not mean that the Issue has not 

been relevant 1n any of the cases; on the contrary, the issue has 
been directly relevant in a considerable number of cases In England 
and elsewhere (although not 1n South Africa) and 1n each such case 
the court expressly or impliedly adopted either a literal or a 
restricted Interpretation without discussion of the possible 
alternative Interpretation. A notable exception is the Earl of 
Selbourne's speech in the Mersey Steel case dealt with below. ̂

1° In re Wiltshire Iron Company Ex p Pearson,^* the locus 
classfcus in reJatfon to the English counterparts of s$ 348 and 
341{2)* the company had sold and delivered iron to Pearson after a 
w1nding-up petition had been presented against it. On a literal 
interpretation of the English counterpart of s 348, both the sale 

and delivery would have been invalid. However, the Court of Appeal 
held, without discussing the possible broader effect of the English 
counterpart of s 348, that only the delivery was avoided by the 
English counterpart of s 341(2).

In Mersey Steel -and Iron Company v Naylor Benzon & Co 7̂* the 
defendant had agreed to purchase steel from a company, the steel to 
be delivered 1n Instalments and payment of the price to be made 
within 3 days of delivery. After delivery of the first Instalment

(4) The Ram Chand case dealt with below .may also be regarded as a 
purtfaJ exception. '

(5) {1868) 3 Ch App 443.

(6) In this country the better view is that the Insolvency Act 
definition of disposition' applies to s 341(2) - see 325-34 
below - and the conclusion of a contract for a transfer of 
rights is therefore also a dispositions however, 'disposition1 
in the English counterpart of s 341{2) is undefined and has 
been construed as referring only to the transfer of rights - 
see 341-6 below.

(7) (1882) 9 QBD 648 (CA); (1884) 9 AC 434 (HLE).



259.

but before payment, a petition for the winding-up of the company was 
presented. The defendant was advised by H  solicitor that it could 

not safely pay the price to the company pending the petition without 
the leave of the court, and asked the company to obtain an order of 

court sanctioning the payment. The company treated this as a 
repudiation of the contract, and the Issue before the court was 
whether or not the defendant's action did constitute a repudiation 

of the contract. Both the Court of Appeal and the House of Lords 
held that there was no repudiation because the defendant, while 
willing to pay, was bona fide under the impression that it could not 
do so until a liquidator had been appointed. Although not part of 
the ratio decidendi, several of the judgments In both courts touched 
upon the question of whether the solicitor's advice was correct or 
not.

In the Court of Appeal Jesse! MR*8  ̂ and Lindley 
considered that payment can validly be made to a company against 
which a wlndfng-up petition has been presented and that the payment 

will not be Invalidated by the subsequent grant of an order on the 
petition. Lindley LO's reasoning was that the English counterpart of 

s 341(2) did not apply to payments to the company. He did not refer 
to the possibility that the English counterpart of s 348 may 

backdate the winding-up for all purposes thus affecting Its ability, 
inter alia, to receive payments* although it Is Implicit 1n his 

judgment that he assumed that this is not the effect of . ’IngHsh 
provision. Jessel MR gave no reasons for his view although it is 

again inpllcit in his conclusion that the English counterpart of 
s 348 does not backdate a winding-up for all purposes. Bower LJ did 
not find 1t necessary to refer to the question.

(8) At 659.

(9) At 665.
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In the House of Lords the Earl of Selbourne LC dealt expressly wfth 
the question of the extent to which the English counterpart of s 348 
backdates the commencement of a winding-up and took the view that it 
only does so insofar as dispositions of the company's property are 
concerned:

'By the Act of Parliament, in the event of a winding-up order 
being made, it would date from the time when the petition was 
presented; and this clause, which no doubt, according to Its 
true construction, only deals with alienations of the property 
of the company, was supposed by the solicitor of the 
purchasers to make it questionable whether the payment of a 
debt due to the company, to the persons who If there had been 
no petition would have had a right to receive it, might not be 
held, 1n the event of a winding-up order being made, to be a 
payment of the property of the company to a wrong person and 
therefore an alienation.'

Lord Blackburn, however, was more cautious:

'There was a statement that for reasons which they thought 
sufficient they were not willing to pay for the iron at present 
.... it was a bona fide statement, and a very plausible 
statement. I will not ..ay more. 1 refrain from weighing its 
value at this moment....'

The remaining law lords found it unnecessary to refer to this aspect.

In many subsequent cases on the counterparts elsewhere of ss 349 
and 341{2> it is sinply tacitly assumed without discussion that the 
counterparts of s 348 do not backdate a winding-up for all purposes. 
To name but a few: Re Clifton Place Garaoe Ltd^12  ̂ and Re Grav's--- -------- -------- a----- ----- ----
Inn Construction Co Ltdv 1 (a company may validly borrow monies

{10) At 440.

{11) Ai; M3,

(12) [1970] Ch 477 (CA).

(13) [19803 1 All ER 814(CA).
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after presentation); and Albion Reid (SA) (Pty) Ltd v Baron Holdings 
(Pty) Ltd*14  ̂ (a company may validly purchase goods after 

presentation)/*^

In a smaller number of cases the counterparts elsewhere of s 348 
have been given their literal meaning. In In re The United Ports and 
General Insurance Company Ex p The Etna Insurance i.oinpanŷ Ib| a 
company had farported to sell its business, including the d&bts wed 
to and by it, to another company. The sale was, however, void as the 
seller had no power to sell its business. Shortly after the 
purported sale a winding-up petition was presented against the 
seller and in due course a winding-up order was granted. Both before 
and after the grant of the order the purchaser collected debts due 
to, and paid debts due by, the seller. The liquidator of the seller 
claimed the full amount collected by the purchaser after 
presentation of the winding-up petition and the purchaser tendered 
the net amount after deduction of the amounts paid out by it. The 

court, <'n upholding the liquidator's claim, held/17^

'A Ifne is drawn at the date of the presentation of the 
petition. After that the company cannot deal with its assets. 
The rights of creditors are declared from that time; nobody can 
interfere with them; no payment of debts can take place without 
the sanction of the Court.'

(14) (1973) 7 SASR 564.

(15) Many other cases 1n which the same assumption is made will be 
referred to below.

(16) (1887) 46 LJ Ch 403.

(17) At 405-6.
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Indian Overseas Bank Ltd v Kalinga Industries Ltd (in 
liquidation)**8  ̂Is to the same effect.*19 ""

In Ram Chand v Lahore Enamelling and Stamping Co Ltd^ ^  the 
Punjabi Court of Appeal held that the effect of the Indian 
counterpart of s 348 is that the running of prescription is

{18} {1978} 1 Cut 347 : 'All transactions made and all agreements 
executed between the Company and the Bank after the 
commencement of tb» winding-up proceedings are void and no new 
rights can after the commencement of the winding-up 
proceedings be created arvd no incomplete*! rights can be 
conpleted (at 353-4),

(19) Millar v The national Bank of Scotland Ltd & Others (1891) 28 
Sc LR SU4 at 38S-y may at first sight also appear to be to the 
same effect. The company first deposited an amount to its bank 
account and then withdrew portion again. The liquidator sued 
for the full amount of the deposit and the bank tendered the 
amount less the withdrawals. The court upheld the liquidator's 
claim saying:

'The w1nding-up commenced [on presentation] and was 
equivalent to an arrestment in execution and decree of 
furthcoming. The bank therefore could not lawfully ...

. receive payment of the money for any other purpose than to 
hold it for the company.'

However, the decision turned on s 3(1) of the Companies Act 
1886 which provided:

‘[The w1nd1ng-up of a Scottish company] shall ... as at the 
commencement thereof ... be equivalent to an arrestment In 
execution and decree of forthcoming ...'

‘n arrestment in execution and a decree of forthcoming are an 
.stfcachment of the property of a debtor in the hands of a third 
osrty and a decree to make the attached property available - 
A D Gibb Students' Glossary of Scottish Legal Terms (Edinburgh 
1946) at 9 and 36. There is no equivalent provision In our 
Act; accordingly, the decision does not assist in interpreting 
our Act.

(20) AIR 1961 Punjab 84 at 87. See also the other cases referred to 
1n the judgment.



interrupted as at the date of presentation of the winding-up 
petition and in rejecting the argument that the doctrine of relation 
back is restricted in scope and cannot be extended for all purposes 

said;

'... the final order dates back to the filing of the original 
petition. This Is not a legal fiction but the result of a 
specific provision of law and must be given full effect to.'

I ? \  \
In Dixit v Official Liquidator, however, the Allahabad Court 

of Appeal declined to follow the Ram Chand judgment and held that 
prescription is not interrupted by presentation because until the 
winding-up order fs granted a creditor is not debarred from taking 
action to enforce the debt.*22*

The question of the extent to which a provision such as s 348 
backdates the commencement of a winding-up has been most directly in 
issue in Canada, although it should be noted that the context in 

which the Canadian counterpart of s 348 appears is significantly 
different. The Canadian Bankruptcy Act*23* (which applies both to 

companies^2^  and to individuals) provides/2^

(21) AIR 1963 Allahabad 284 at 289-90.

(22) See also the conflicting Australian decisions (in relation to 
prescription in bankruptcy) in Re Marbey; Ex p Official 
Receiver v Simpson (1961) 19 ABC 201 and Re Lehraln; Official 
Receiver~v frankston Timber (Pty) Ltd & Others U9/b)~24 FLR 
407. Wether or not relation back applies for all purposes has 
also given rise in India to problems in the context of the 
last day of the period for the impeachment of preferences 
under the Indian insolvency laws - see Hem Ra.1 4 Others v 
Krishan Lai S Others AIR 1928 Lahore 361"and the conflicting 
authorities cltsd there.

(23) RSC 1970 c B-3.

(24) Definition of 'person1 in s 2.

(25) Section 54.
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'The bankruptcy shall be deemed to have relation back to and to 
commence at the time of the filing of the petition on which a 
receiving order is made,'l26>

A similarly worded forerunner of this section^27* was in issue in 
the leading case of R v Louis Minden & Mlndens Ltd/ 2*** The then 
Act further provided:*29*

'Any person who has been adjudged bankrupt ... shall in each of 
the cases following gu11ty of an indictable offence ....

(p) If he is guilty of any false representation or other fraud 
for the purpose of obtaining the consent of his creditors 
or any of them to an agreement with reference to his 
affairs or to ftfs bankruptcy.'

{The underlining has been added.) The Ontario Court of Appeal held 
that the offence could be committed between filing of the bankruptcy 
petition and the grant of the order, Middleton JA saying:^*

‘After much anxious consideration 1 have concluded that the 
combined effect of these statutory provisions^!< 1s to make 
the bankruptcy begin at the time of the presentation of the 
petftfon for all purposes.'1^2)

(26) Despite the similarity of their wording ss 54 and 348 cannot 
truly be regarded as counterparts because of the broadly 
different contexts In which they occur. It is nevertheless 
instructive to examine the Interpretation placed on s 54.

(27) Section 4(11) of the Bankruptcy Act RSC 1927 ch 11.

(28) (1935) 4 DLR 309 (CA - Ont).

(29) Section 191.

(30) At 312.

(31) The statutory provisions referred to are, apparently, ss 4(11) 
and 191 already referred to.

(32) Leave to appeal to the Supreme Court of Canada was refused by 
the Supreme Court on the ground that there was no conflicting 
decision of another court of appeal, such a conflict being a 
condition precedent to the Supreme Court's having jurisdiction 
to entertain the appeal - Minden et al v The K1na (1935) 4 DLR 
593 (SC of Can).
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The Canadian Act has no equivalent of s 341(2) but this has not 
deterred the courts from holding that payment and other transfers

(32)of property, ' including the granting and perfecting of
m o r t g a g e s , b y  a bankrupt after the filing of the bankruptcy
petition are Invalid; that a judgment granted against the bankrupt
after the filing of the bankruptcy petition is invalid because the

f3Sibankrupt lacked the capacity after that date to defend, that 
creditor's rights to priority in payment at; determined as at the 
date of filing of the petition;^36  ̂ and that the statutory 
provision granting a landlord a Hen for rent for the 3 months 
preceding, and the 3 months succeeding, bankruptcy refers to filing 
and not the grant of the order.

(33) Perras v Parant (1958) Que QB 466(CA); In re Hansard Spruce 
Hills Ltd~ll9b3) 33 CBR 217(BC) at 220; Tn re~5oren Brothers 
~fllo 2)11526) 7 CBR 545 (Ont) at 547.

(34) Re Del Bianco (1978) 29 CBR (NS) 83 (BC); Re Martin & Harlock 
Electric Ltd (1960) 33 WWR 410 (BC) at 413.-------------------

(35) Perras v Parant supra at 468:

’... si 1‘on accepte la doctrine de la retroactivite sur 
1‘adjudication de la faimte la debltrice ne pouvait plus 
defendre a 1'action.'

(If one accepts the doctrine of retroactivity of the 
adjudication of Insolvency the debtor was no longer able to 
defend the action.) See also Bank of Hamilton v Kramer Irwin 
Co (1912) 1 DLR 475. ------------------------ --------

(36) In re Shapiro (1954) 34 C8R 205 (Ont).

(37) In re Clayton's Women's Wear Ltd Ex p Louis K Liggett Company 
LTd (1933) i4"CSft~361 (CA -"tint); but cf Arthur c Weeks Ltd v 
ITa'nadlan Credit Hen's Trust Association (iM2)""Ti;dk iNi) ibz 
(tk - BC). L Duncan & JO Hohsberger bankruptcy In Canada 3rd 
ed (Toronto 1961) summarise the position as follows (at 383):

'After [filing] the bankrupt 1s deemed to have had no 
title, and no power to convey or charge what had Ween his 
property, or to give receipts for moneys paid to him, or 

(Footnote continued on next page)



266.

(2) Redundancy of other sectfons if s 348 
backdates winding-up for all purposes

A major objection to interpreting s 348 as backdating the 
commencement of a wfndfng-up for all purposes, is that s 341(2) 
would then be redundant as all dispositions by the company of its 
property would in any event be void under s 348, thus offending 
agafnst ths presumption against superfluity in statutory 
interpretation.^8  ̂ Section 359(I)(ji) providing that any 
attachment or execution after the commencement of the w1nd1ng-up is 
void would similarly be redundant.

(Footnote continued from previous page)
discharges for debts due to him. Nor is a trustee, 
asserting his title by relation back, estopped by any 
representation made by the bankrupt after the date to which 
the title relates back'

although they suggest (at 384} that the severity of the 
doctrine Is mitigated by the rule that 'the Court will not 
permit its officer to Insist on a rule of law or equity In the 
administration of the estate where Insistence would produce an 
unjust and dishonest result' (quoted in In re Bertone 
Construction Co Ltd; Grobstein v Watson. Jack. Hopkins Ltd & 
Others (1561) & CRft (tis) 30 (Que) at 35). See also the 
exceptions - in all cases other sections of the Act - 
suggested by LW Heal den & CH Morawet? Bankruptcy Law of Canada 
looseleaf ed (Toronto 1984) F88 (the first {I960) edition o7 
which was quoted 1n Re DC Hunt Construction Ltd; Friedman v 
McCowan Mobile Mix Coroany Ltd U9ba) u  cbk ins) a-jy (unt) at 
244-5T.

{38) S v Wefnberg 1979(3) SA 89(A) at 98E; Steyn UftTeg 17 ff. 
Could tfiTs presumption be rebutted in the case of ; 348 by 
arguing that, despite its form, the true intention of s 341(2) 
1s to give the court the power to validate transactions 
rendered void by s 348? The answer Is, it is considered, in 
the negative. Not only does the wording of s 341(2) not lend 
itself to such an Interpretation but also not ali transactions 
involve dispositions - eg payments to the company - with the 
rasult that the court's power to validate would be Incomplete, 
and it is thought that 1t 1s unlikely that this would have 
been the Intention of the legislature.
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A further instance of redundancy would be found fn ss 340 and 

416 which import the impeachment provisions of the Insolvency Act 
and which in so doing expressly provide that the date of 
presentation of the winding-up application is to be taken as 
equivalent to the date of sequestration. If s 348 backdates a 
winding-up for all purposes, the date of presentation would 
automatically be equivalent to the date of sequestration and it 
would be unnecessary to expressly so provide.

(3) Indications arising from the application
of the Insolvency Act to w1nd1ngs-up

A further consequence of interpreting s 348 ss backdating the 

commencement of a winding-up for all purposes would be that a number 
of anomalies would arise in applying the provisions of the 

Insolvency Act in accordance wffcfo s 339 of the Companies Act 1n 
respect of any matter not dealt wifcfj specifically -fn the Companfes 

Act. Two examples may be given.

Section 37 of the Insolvency Act empowers a trustee to elect 
whether to continue or terminate any lease entered into by the 
Insolvent as tenant prior to his insolvency and provides further 
that the rental from the date of sequestration until the trustee 
makes fiis election will be preferent as part of the costs of 
administration. It follows that 1f the date of presentation of a 
w1nding-up application is equated with the date of sequestration 
the rental during the period from presentation until the grant of 
the order - a period which may run to several months - will be 
preferent, despite the fact that before the grant of the order there

(39) For further examples see ss 36(1), 85(2) and 101 of the 
Insolvency Act.
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could be no liquidator in office with power to decide whether the 
lease should be continued or not/40^

Section 38 of the Insolvency Act provides that sequestration of 
an employer's estate terminates the employment of his employees and 
s 100 confers a preference in respact of the employees* claims for 
their regeneration and leave pay due up to the date of 
sequestration. If sequestration 1s equated with the presentation of 
the w1nd1ng-up application in the case of a company, the company's 
employees will not have a claim at all for their remuneration, much 
less a preferent claim, for the period from presentation until the 

grant of the order.

further assistance in seeking to ascertain the legislature's 
intention in enacting s 348 is, 1t is suggested, to be had from the 
provisions of s 342(1) of the Companies Act which enjoins the 

application of the assets of a company under winding-up:

'... as nearly as possible as they would be applied ... under
the law relating to Insolvency ...'

It can, 1t Is suggested, be said that the nearest possible 
application would involve an adoption of the date of the wind1ng-up 
order and not of the presentation of the winding-up application as 

the equivalent of the date of the sequestration order, and that this 
by Implication excludes the Interpretation that s 348 backdates the 
commencement of a winding-up to the date of presentation for all 
purposes. '

(40) Cf In re Clayton's Women's Uear Ltd Ex p Louis K Liggett 
Company Ltd (1933) 14 C8R 361 (Ont - CA) 1n which the Canadian 
legislation limiting the landlord's Hen for rent to the 3 
months preceding and the 3 months succeeding bankruptcy was 
held to refer to the ■.* filing of the bankruptcy petition 
and not to the date • i-!C '*r.
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(4) Indications in other sections of the Companies Act

Sections 83(3) and 85(1) also call for consideration because 
they could be construed as Indicating that the legislature did In 
fact Intend to backdate the commencement of a w1ndfng-up for all 

purposes. Both sections relate not to windings-up but to reductions 
of capital; however, they refer te claims which, If rhe dates 
referred to in the sections 'were the commencement of the windlng-up 
of the company, would be admissible 1n proof against the company'. 
In other words, the sections contemplate the proof of claims as at 
the conmencement of the wind1ng-up which would only be the case 1f 
s 348 backdates the commencement for all purposes. It 1s doubted, 
however, whether nuch weight Is to be attached to this Indication. 
Not only do the sections only Indirectly relate to winding-up, but 
also there are a number of other sections in the Act which refer to 
the commencement of the winding-up but which, despite s 348, clearly 
refer to the grant of the order, and it is considered that ss 83(3) 
and 85(1) should similarly be construed as referring to the grant of 

the order 'and not to the deemed conmencement under s 348. These 
other sections are examined below.

(5) The practice 1n relation to the commencement of windings-up

Further support for the Interpretation that s 348 does not 
backdate a w1nd1ng-uc> for all purposes Is to be had from an 
examination of the in relation to the commencement of
windings-up, In the light of the rules of Interpretation relating to 
the Interpretation placsd In practice on ambiguous legislation.

(41) See 291-9 below.
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In practice, windings-up are treated as being effective from the 

date of the winding-up order and not the date of presentation of the 
winding-up application: liquidators do oot advise creditors of the 
date of presentation; claims are proved as at the date of the 
winding-up order eg including all transactions and interest up to 
that date; and liquidators do not treat the acts of the company 
between presentation and the order as invalid.

The significance of the interpretation placed in practice on 
ambiguous legislation is explained in R v Lloyd: * ^

'It was admitted that Up to the time of .this prosecution the 
officers of the legal and police departments had acted for over 
twenty years upon the construction of the law for which the 
appellant contends. ... Custom, though said to be the best 
interpreter, does not- dictate absolutely the construction of 
statutes, but where a statute iriy fairly > interpreted in 
either of two ways, custom may well be ■ id to tip the 
balance.1

The significance of the interpretation placed in practice on 
ambiguous legislation is, moreover, much increased where the 

legislation is re-enacted without amendment after the practice is 
well-established, as in the case of s 348 which re-enacts s 115 of 

the ’$£<! Act in almost identical words. Where this occurs, the 
legi,'. tyre may fairly be presumed t;o have intended to ratify the 
interpretation placed on the old provision in practice:

'It is quite true, as observed by Griffith C.O., in the 
above-mentioned case of D'Emden v Pedder, (1904) 1 CLR 91 at 
110, that : "When a particular form of legislative enactment, 
which has received authorJtotive Interpretation, whether by 
judicial decision or by a lorg course of practice, Is adopted in 
the framing of a later ststute, ft is a sound rule of

(42) 1920 AO 474 at 485-5; ser further Steyn Uitleo 157 ff.



construction to hold that the words so adopted were Intended by 
the Legislature to bear the meaning which has been so put upon 
them"1

(per The Earl of Halsbury in Webb v Outrim^ ^ ).

A possible counterargument would be that s 348 1s being Ignored, 
rather than Interpreted, 1n p r a c t i c e , a n d  while a genuine 

interpretation 1n practice of a statutory provision can be 
persuasive in interpreting that provision, the same cannot be said 
for a practice of ignoring the provision. The effect of recognising 
a pracfce of ignoring s 348, if that is the true nature of the 
practice, would be to allow a provision of a post-Union statute to 
be abrogated by disuse, which our law does not permit.^45  ̂ It 1s 
considered, however, that the practice does In fact constitute an 

Interpretation of s 348 and not merely the ignoring of the section.

(6) Other anomalies

Section 348, unlike s 34i{2), Is not limited to companies which 
are unable to pay their debts. If, therefore, it were to be 
interpreted as backdating a winding-up for all purposes the 
winding-up even of a company which 1s able to pay its debts would be 
backdated for all purposes, which would be entirely anomalous.

(43) [1907] AC 81 (PC) at 89.

(44) Cf the position in regard to s 341(2) which 1s, it Is thought, 
Ignored rather than Interpreted.

(45) Section 107 of the Republic of South Afrfca Constitution A£t 
32 of 1961; Hahlo & Kahn Legal System 174.

(46) Cf, however, s 359{l)(b) which provides that any attachment or 
execution after the coimencement of the winding-up void and 
which applies whether or not the company Is able to pay Its 
debts notwithstanding that it only serves a purpose 1f the 
company is unable to pay Its debts.
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(7) Conclusion

Henochsberg^7  ̂ also appears to be of the view that s 348 does 

not backdate the commencement of a winding-up for all purposes for 
he says:

'In the case of a winding-up by the Court the powers of 
directors cease.... The retrospective effect of s 348 may result 
1n serous consequences but it is submitted that the Courts will 
be strongly disposed, in the absence of any specific contrary 
statutory provision, to hold that the directors will continue to 
be such un'cil a winding-up order has been granted, 1n the case 
of a windit\g-up by the Court.

It should also be borne In mind that the question 1n Issue is 
essentially whether s 348 should be extensively or restrictively 

interpreted. This question has already been considered In 1(1) above 
and the conclusion reached there was that s 348 should be 

restrictively interpreted where other factors are not decisive, 
Inasmuch as it can be the source of considerable hardship to the 
company itself and third parties alike while contributing little to 
the achievement of the object of a fair distribution of the 
company's estate. It should further be borne in mind that, unlike in 
England and elsewhere, 1t is not possible under our Act to appoint a 
provisional liquidator before the grant of the w1nd1ng-up 

order/48  ̂ and it is thought that It 1s unlikely that the 
legislature would have -intended that a company should be deemed to 
have been under wiMing-up for all purposes when, in truth, it was 
not under winding-up and no steps could be,taken for the appointment 
of a liquidator t.o control its affairs.

(47) Henochsberg Companies 615, but see also the conflicting 
statement at 635-6. Cf, too, the apparently conflicting 
statements 1n Paget Banking 62 and 246-7.

(40) See 249-50 above.



To sura up, it is considered that the indications that s 348 was 
not Intended to backdate a winding-up for all purposes considerably 
outweigh the contra-indications. If this is accepted, it follows, it 
is thought, that s 348 only backdates the commencement of a 
wind1ng-up for the limited purpose of those other sections which 
expressly refer to the conrnencement of the winding-up. On this basis 
s 348 is more in the nature of a definition than a substantive 
provision and serves as a peg on which the other sections are hung. 
True, the view will be taken in the next section that despite s 348 
the majority of these other sections in fact refer to the grant of 
the winding-up order when they refer to the commencement of the 
winding-up and that it is probably only ss 341(2) and 359(l)(b_) that 
refer to the commencement as defined in s 348, with the result that 
the only function of s 348 is to define the commencement of a 
winding-up for the purposes of ss 341(2) and 359(l)(Ji). This is 
inelegant drafting, especially when the same expression is used in 
other sections with a different meaning, but it is considered that 
this is the proper interpretation of s 348.



CHAPTER 7 - AT WHAT POINT IN TIME IS A WIHDINfi-UP 
APPLICATION 'PRESENTED'?

Synopsis

Section 348 deems a winding-up to commence on 'presentation1 of 
the windi.tg-up application. However, 'presentation' in its 
ordinary meaning refers not to a point in time but encompasses 
all stages of the making of the application. The question 
therefore arises as to whether in s 348 it refers to the 
commencement of the making of the application, ie the filing of 
the application with the registrar of the court, despite the 
fact that the presentation is incomplete at that stage and is 
dependent on the applicant's taking further steps to complete 
it, or to the completion of the presentation, ie the moving of 
the application in open court.

In England and elsewhere 'presentation' is the ordinary word to 
refer to the filing of a petition and this was so when the 
concept embodied in s 348 was adopted here; accordingly, the 
presumption arises that our legislature probably intended to use 
'presentation* in that sense. There are a number of judicial 
pronouncements in Southern Africa that this Is the meaning of 
‘presentation1, although the question has yet to be examined in 
detail. The corresponding section of the 1926 Act was clear 
because the Afrikaans text referred to 'Indiening'. The 
Afrikaans text of the 1973 Act, however, refers to 
'voorlegglng', but the change appears to have been motivated by 
considerations of style rather than an intention to change the 
meaning. A rule under the 1926 Act which defined 'presentation1 
to mean 'filing' has been repealed but 1t is again doubted 
whether any inference can be drawn from this fact.

The dictionary definitions do not resolve the difficulty 
although the basic meaning of 'presentation' is 'the bringing 
into the presence of' and the basic meaning of ‘voorlegglng* is 
'the laying before1, both of which definitions tend to emphasise 
the final stage of moving the application in open court, rather 
than the preliminary stage of filing.

'Presentation' is also used in several other sections of the Act 
but 1t is likewise not clear in what sense it is used in those 
sections. The commencement of the winding-up Is similarly
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referred to in a number of other sections but in most of these 
sections the grant of the winding-up order fs, despite s 348, 
the point in time referred to, and no inference can therefore be 
drawn from these sections as to the point in time referred to in 
s 348. Section 341(2) 1s an exception in that it clearly does 
refer to the commencement of the winding-up as defined in s 348. 
However, no direct Inference can be drawn from the section as to 
whether the legislature intended the filing or the moving of the 
application in referring to the comnencement of the winding-up, 
although the view has already been taken thal where other 
factors are not decisive ss 348 and 341(2) should be 
restrictlvely rather than extensively Interpreted.

Windings-up preceded by a judicial management call for separate 
consideration. Under the 1926 Act the sections corresponding to 
ss 348 and 341(2) were held not to apply to such windings-up. 
This distinction would, however, appear to no longer be possible 
under the 1973 Act. This gives rise to the anomaly that the 
effect of the 1973 Act is to extend the application of ss 348 
and 341(2) to a situation where they serve no purpose, but It 1s 
doubted whether any inference can be drawn from this as to the 
meaning of ss 348 and 341(2).

Weighing up all the relevant factors, the better view is that 
'presentation' means filing, although the arguments to the 
contrary are of considerable cogency.

Henochsberg^ states;

'The "presentation" of the application is effected by filing 1t 
at the office of the Registrar of the Court accompanied by proof 
of the lodging of the application and affidavits w>th the Master 
or other officer designated and by a certificate by the Master 
that due security has been found, etc., 1n terms of s.346(3) and 
(4). Cf. Meaker, N.Q. v Campbell's New Quarries (Pvt) Ltd. 1973 
(3) S.A. lb/(K).'-----------c----------------------------

But can presentation be equated with filing In this way? 
'Presentation' is not the ordinary term to describe any particular 
point in application proceedings but refers rather to the making of 
the application and hence encompasses all stages in the proceedings.

(1) Companies 615.
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The difficulty fn seeking to fix the point fn time at which 
presentation can be said to occur was alluded to by Graham JP, in a 
different context,^ in R v Johnson: ^

‘How when is an indictment "presented"? This section does not 
use the words "served on the accused", or, "lodged with the 
Registrar", and there 1s something to be said in favour of the 
conclusion that an indictment is only "presented against an 
accused after the Court is sitting" and prior to the 
arraignment....'

A similar difficulty arises in relation to the use of the word 
'presentation' in s 348.

An application for the winding-up of a company is made to the 
supreme court on notice of motion supported by affidavit. In 
practice,*^ the applicant’s attor-°vs generally, though not 
always, request the registrar of ti: '■curt *-o allocate a case number 
before service of the application a vt * same time lodge a copy 
of the application with him as the . ,.iee of the Master of the 
Supreme Court in terms of s 346(4). Where the registrar is requested 
to aJlocate a case number before service this Is done for 
convenience only and the original application is not physically 
filed with the registrar, but is handed to the sheriff for service. 
If service is effected, the sheriff normally delivers the 
application to the registrar together With his return of service.

(2) Section 141(1) of the Criminal Procedure and Evidence Act 31 
of 1917 reading :

‘Whenever an indictment has been presented against an 
accused person in a superior court, any judge of the court 
may ... order that the trial shall be held at some place 
other than that specified in the indictment*...'

(3) 1933 EDL 189 at 190-91. See also Johannesburg Liquor Licensing 
Board v Hosiosky & Anor 1949 (4) SA 406 (T) at 417 and Alston 
v Alston u94¥ Xy ^U,J7'~ ------

(4) The practice set out is that in the Witwatersrand Local 
Division.
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The period between fflfng of the documents and the hearing may vary 
from minutes to months. ^  At the hearing, the matter Is called 

In open court and the applicant’s counsel moves for an order 1n 
terms of the notice of motion (or moves for postponement, amendment 
or withdrawal of the application). If the order 1s granted ft may be 

granted immediately or some time later.

At what stage then is the application ’presented' to the court 
within the meaning of s 348? u.i Henochsberg's approach presentation 
would, it is considered, occur when the application 1s lodged with 
the registrar either by the sheriff or by the applicant. The prior 
lodging of a copy with the registrar as the designee of the Master 

of the Supreme Court would not constitute presentation because it is 
'lodged with him In a different capacity. Nor wouTd the informal 
request for the allocation of a case number seem to be 
sufficient,. ̂  It 1s thought, however, that there are a number of 

considerations of some cogency, although probably not of sufficient

(5) On the undesirability of long postponements see Re 
Metropolitan Railway Warehousing Company Ltd {1867) 17 IT  
luatCn) at ill; Tulsidas v industrial Bank of Western India 
AIR 1931 Bombay 2 at b; Mohal Lai & Anor~v Grain Chamber Ltd & 
Others AIR 1959 Allahabad 276 at 3l2-3~The headnote of the 
last case sums up the position succinctly:

'The court will not, except in special circumstances, order 
a petition to stand over for a long period. It will either 
make an order or dismiss the petitfon; for if, after 
adjournments, a winding up order is made, the order would 
date back to the presentation of the petition, and avoid, 
therefore, or imperil, anything done by the company in the 
meantime.'

For an extreme example see Dixit v Official Liquidator AIR 
1963 Allahabad 284 in which the petition was presented on 
17 April 1949 and the order was granted on 21 February 1958.

(6) This may be contrasted with the position in Australia where 
the w1nding-up rules expressly require that not only the date 
but also the time of presentation be endorsed on the petition 
- McPherson Liquidation 139 n 3.

!
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cogency to outweigh the considerations favouring Henochsberg's 
approach, indicating that 'presentation' in s 348 in fact refers to 
the point in time at which the application is moved 1n open court, 
which is, after all, the point 1n time at which the presentation of 
the application is complete. Until this time no order can or will be 
granted unless the applicant takes further steps to complete the 
presentation of the application. The question therefore is 
essentially whether 'presentation' in s 348 refers to the 
commencement or the completion of the presentation.

(1) Meaning of 'presentation' in England and elsewhere

In England, presentation is the ordinary term corresponding to 
the South African term 'filing' in relation to petitions,^ and 
the English cases accordingly simply assume, without discussion or 

reasons, that 'presentation' in the context of the corresponding 
provision fn the English legislation means filing with the 
registrar. ̂  The same is true of the Australian and Indian

(7) Thus rule 27 of the Companies (Winding-up) Rules 1949 provides:

'A petition shall be presented at the office or chambers or 
the Registrar, who shall appoint the time and place at 
which the petition is to be heard.'

Regulation 3(2} of Order 9 of RSC 1965 (the Supreme Court
• Rules) is to the same effect:

'...a petition must be presented by leaving it at the 
Chancery Registrars' Office

(8) See eg In re Wiltshire Iron Company Ex p Pearson (1868) 3 Ch
App 443; in.re~ Liverpool Civil Service Association Ex p
Greenwood (18/4) un App Ml; in re Clifton Place Garage Ltd 
H9/uJ Ch 477(CA); Re Gray's Inn Construction^Ttd tisauj i 
All ER 814(CA). But~cf~In re Oriental Commercial Bank Barge's 
Case (1868) 5 Eq Tn wTvTcin Ft was argued tFa£ 
■presentation' meant th? answering of the petition, although 
there is no mention oi the point in the judgment. Where a 
winding-up order Is refused by the court a quo but granted on 
appeal the winding-up nevertheless 1s deemed to have commenced 
on presentation of the oriqlnal application - Re Meath Harbour 
Smelting and Rolling Works (1887) 56 LT 727 (ChTT“ ---------- '
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cases/9* As already pointed out/10* the concept embodied in 

s 348 was taken over from the English Act and the question 
accordingly arises as to whether our legislature should be presumed 
to have Intended to adopt the English provision with the meaning it 
had In England. This question 1s similar to the question dealt with 
above1*1* whether a similar presumption arises In regard to 
authoritative Interpretations placed by the English courts on an 
English statutory provision prior to Its adoption here, and the 
answer 1st It is considered, the same: there is such a presumption 
but the broadly different statutory and common law contexts of the 
South African and English provisions restrict the weight to be 
attached to the presumption.

(2) Existing judicial pronouncements

The question has been alluded to In a number of Southern African 
decisions:

In Lief NO v Western Credit (Africa) (Pty) Ltd*1 *̂ Snyman J 

said, in an obiter dictum/ 13* in relation to s 115 of the 1926 

Act:

(9) See eg He Omnlco Ltd (1976) 1 ACLR 381 (NSW) at 382; Ramesh 
Chandra v uiopasnlTIce Aerated Water and Oil Mills Ltd AIR 
1"sj53 Rajasthan iu7. I'Tie 1981 Australian Companies Act (Cth) 
expressly refers to 'the filing of the application for 
winding-up' - s 365(2).

(10) See 231, 233-4, 242 and 244 above.

(11) See 242-54 above.

{12} 1966 (3) SA 344(W) at 347A-C.

(13) The question 1n Issue was whether s 115 applied where the 
w1nd1ng-up was preceded by a judicial management and Snyman J 
held that It did not apply.
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'Sec. 115 of the Act reads:

“A winding-up of a company by the Court shall be deemed to 
commence at the time of the presentation of the petition 
for the winding-up."

'Rale 3(14) promulgated under the Companies Act, Is to the 
effect that the presentation of the petition Is effected by the 
filing of the petition at the office of the Registrar of the 
Court, accompanied by proof of the lodging of the petition and 
affidavit with the Master or other officer designated and by a 
certificate by the Master or other officer designated, that due 
security has been found.

'from the scheme of arrangement under the Act, it would seem 
that sec. 113 provides for the Initiation of proceedings for the 
winding-up of a company and that sec. 115 supplements it by 
ante-dating the commencing date of the order. The mischief aimed 
at by sec. 115 is a possible attempt by a dishonest company, or 
directors, or creditors or others, to snatch some unfair 
advantage during the period between the presentation of the 
petition for,,a.,winding-up order and the granting of that order 
by a Court.1

However, the value of this statement is seeking to interpret 
s 348 is limited by 2 factors: firstly, the Afrikaans text of

(14} GN 2270 of 10 December 1926, as amended:

'3. The presentation of a petition in terms of section one 
hundred and thirteen or sub-section (2) of section one 
hundnTJand nlnety^Tive of the Act shall be effecteS 
by fi1irig_ 'Bie_pet1t'lon_at the office of the registrar 
of the Court, accompanied by proof of the lodging with 
the Master, or the officer designated by him, of a 
copy of the petition and of every affidavit confirming 
the facts stated therein, and, in the case of a 
petition 1n terms of the first-mentioned section by 
the certificate of the Master or a magistrate that 
security has been found as required by that section.'

(15) Cf too Pols v R Pols - Bouers en Inqenleurs (Edms) Bok 1953(3) 
SA 107(TT afllO C-D.
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s 1 1 5 , unlike s 348,^17  ̂ referred to 'indiening', ie filing, 

thus clarify.ng the ambiguity 1n ‘presentation* In the English text, 
and, secondly, the rule referred to was repealed at the time of 
Introduction of the 1973 Act and was not replaced by any equivalent 

rule.

In Meaker NO v Campbell's New Quarries (Pvt) Ltd & Others 1̂7  ̂
the Zimbabwean counterpart of s 348 was in issue and Davies J

'The first question to be decided is the time of the 
"conmencement of the winding-up" against the company. Mr 
Pringle, for the applicant, submitted that such winding-up 
commenced when the petition - admittedly in proper form - was 
lodged with the Registrar on the afternoon of the 30th November, 
1971. Mr Whitaker, for the respondent, did not concede that this 
was so but presented no argument to the contrary.

'Under the South African Companies Act, as under our Act, a 
wfndfng-up 1s deemed to commence

"at the time of the presentation of the petition for the 
winding-up",

but in South Africa there is a specific Rule promulgated under 
the Act which provides that presentation of the petition is 
effected by the filing of the petition with the Registrar, 
accompanied by proof of the lodging of the petition and

(16) 1 'n Hkwldasie van 'n maatskappy deur die Hof word geag te 
begin op die tydstip van Indiening van die likwidasie- 
versoekskrif.1

(17) The question of whether any Inference can be drawn from the 
fact that the legislature elected to change the Afrikaans text 
is considered at 285-8 below.

(18) 1973 (3) SA 157(A).

(19) At 159E-160C.
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affidavit with the Master and a certificate by the Master that 
due security has been found for the costs. The only relevant 
South African decision to which I was referred is Lief, N.O. v. 
Western Credit (Africa) (Pty-) Ltd., 1966 (3) S.A. 344 (W>. At 
p. 34/b of tnat report SHyman, <J. , Ttates -

"from the scheme of arrangement under the Act, 1t would 
seem that sec. 113 provides for the initiation of 
proceedings for the w1nd1ng-up of a company and that 
sec. 115 supplements 1t by ante-dating the commencement 
date of the order. The mfschlef aimed at by sec. 115 Is a 
possible attempt by a dishonest company, or directors, or 
creditors or others, to snatch some unfair advantage during 
the period between the presentation of the petition for a 
winding-up order and the granting of that order by a Court."

'The view of the learned Judge would thus appear to be that, 
even without reference to Rule 3 of the South African Rules, a 
petition Is “presented" when it Is lodged in proper form with 
the Registrar, and that, accordingly, when the application is 
later heard in Court and an order made, the order 1s back-dated 
to the time when the petition was lodged. Mr Pringle referred me 
to a large number of English decisions on analogous provisio; • 
of the English Companies Acts. It Is, I think, sufficient to 
note that In all these cases the approach of the Court was that 
winding-up commences when the petition is lodged with the Court 
In proper form.

'Giving the words their plain meaning, it seems to me that a 
petition Is "presented" to the Court when ft Is filed with the 
Registrar in proper form. It is at that moment that the Court is 
formally requested to consider the matter, and the fact that 
delay necessarily occurs before the Court can actually 
adjudicate on the matter 1s, 1n my view, Irrelevant.

‘In the circumstances, I am satisfied that the winding-up 
proceedings against the company 1n this case commenced on the 
afternoon of 1st December, 1971.'

It is doubted, however, for the reasons already advanced, 
whether Davies <3 was justified 1n placing the reliance he did on the 
English decisions and on Lief's case. Moreover, his statement that 
the filing of the petition with the registrar is the moment at which 
the court 1s formally requested to consider the matter ,1s, with 

respect, not entirely accurate because, as already pointed out, this 
in fact only occurs when the matter Is moved in open court. Until 
then the court has not been requested to consider the matter, or at
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least the request fs frtcomplete and conditional upon the application 

being moved in ■ court, and If the applicant does no more no 
order will ensue.'

In Prudential Shippers SA Ltd v Tempest Clothing Co (Pty) 
Ltd^2^  the respondent argued that the applicant was precluded by 
s 348 from collecting the respondent’s debts which had been ceded to 

applicant, because the applicant had instituted proceedings for the 
winding-up of the respondent. McEwan 0 rejected this argument on the 
ground that s 348 does not grant the company a moratorium for the 
payment of its debts. In so doing, however, he appears to have 
assumed that ’presentation’ in s 348 refers to the filing of the 
winding-up application.

In Cessions (Pty) ltd v Stumrab (Pty) Ltd^ ^  the applicant 

applied as a matter of urgency for the winding-up of the respondent, 
the grounds for urgency being that the respondent had recently 
received a large insurance payment and was allegedly making 
preferential payments to other creditors. King 0 refused to hear the 
application as a matter of urgency, saying:^24*

‘The matter, however, Is one in which the applicant should. In 
my view, merely have filed Its papers together with a 
certificate of urgency and enrolled it for the next ordinary

(20) It may be noted that the notice of (notion prescribed in form 
2(a) of the first Schedule to the Uniform Rules of Court GN 
R43 of 12 January 1965, as amended, states not that 
‘application is hereby made1 but that the applicant 'intends 
to make application' and that if no notice of intention to 
oppose is given 'the application will be made on the ... at 
■.. a.m.'.

(21) 1976 (4) SA 75(W) at 83 A.

(22) He actually referred to the 'launching' of the proceedings.

(23) 1980 (2) SA 361(H).

(24) At 362D-E.



motion day, viz Tuesday. The provisions of ss 341(2) and 348 of 
the Companies Act Afford the applicant the same protection 1t 
now seeks by claiming (a provisional w1nd1ng-up order) as a 
matter of urgency this afternoon.1

It seems clear therefore that King J considered filing of the 
application as 'presentation' for the purposes of s 348, although 
there Is no discussion of the point.

In Herrlgel MO v Bon Roads Construction Co (Pty) Ltd &
Anor^^ Llchtenberg J said, In an obiter dictum.and

without discussion:

'It 1s clear that the w1nd1ng~up of Qulckbeton commenced on 
26 June 1978, when the application for the winding-up was 
presented to the Registrar of this Court; see s 348 of the 
Companies Act and Meaker NO v Campbell's New Quarries (Pvt) Ltd 
S Others 1973(3) SATS'/nO'"'1------ -----  ---------------------

In Ruskln NO v Hi-Level Enterprises (Pty) Ltd the issue 
was whether a company which has been placed In provisional 

winding-up can oppose confirmation of the order, and the court, in 
concluding that after the grant of a provisional order a company can 
only function through the liquidator, remarked that a winding-up 
commences on presentation of the application which is normally 

effected by filing the application with the registrar.

The last case is Pe Met NO v Mandelie (Edms) Seperk 2̂8  ̂ In

(25) 1980 (4) SA 669 (SWA) at 673 H. See too Wolhuter Steel 
(Welkom) (Pty) Ltd v Jatu Construction (TCH Ltd (in 
provisional liquidation) 1983 (3) SA Bis (0) at 816 P.

(26) The peyment in Issue had been made not only after filing of 
the winding-up application but after the grant of the order.

(27) 1981(1) SA 315(W) at 317 8-C.

(28) 1983 (I) SA 544(T) at 545H. See also International Shipping Co 
(Pty)Ltd v Affinity (Pty) Ltd & Anor 1983(1) SA 79(C) at 85A 
and 83A in which it was common cause that the winding-up 
commenced on filing of the w 1nd1ng-up application.



which the question arose as to the meaning of 'presentation' In 
s 346 (4)(a) and the court referred with approval to Henochsberg's 
statement quoted at the beginning of this section in relation to 
s 348 and held that 'presentation' has the same meaning in 
s 346(4)(a)- (This will be returned to below^^ where the view 
will be taken that the correctness of the decision is doubtful.)

The number of judicial pronouncements that presentation means 
filing is impressive but until the factors for and against this 
interpretation are thoroughly examined the last word cn the subject 

will remain to be said.

(3) Changes in s 348 of the 1973 Act from s 115 of the 1326 Act

Can any inference be drawn from the fact that 'indiening' 1n 
s 115 of the Afrikaans text of the 1926 Act was replaced with 
.‘voorlegging1 in the 1973 Act?*^ Ordinarily, altered language In 
a subsequent statute tends to indicate a change of Intention; 
however, this is not necessarily so*3^  eg the change may have 

been prompted by the draftsman's desire to make the language more 
linguistically elegant/^ The Afrikaans text of the 1926 Act

(29) See 290-1 below.

(30) There is no mention of the reasons for the change, either In 
the Report of the Commission of Enquiry into the Companies Act 
under the chairmanship of the Honourable'Acting Justice J van 
Wyk de Vries (Pretoria 1970) which preceded the 1973 Act, or 
in the Hansard Reports of the Debates of the House Assembly 
(1973) voT W . ----  -- ------------------------ *■

(31) See eq Collie NO v The Master 1972 (3) SA 623(A) at 6Z9H-630A: 
Steyn Ul't1V9~153-B.

(32) See ea R v Shole I960 (4) SA 781 (A) at 787 B: St.evn Uitleo 
153-5. ---------  -----*

(33) See eg S v Iveson 1975 (3) SA 90(0) at 92 H; Steyn Uitleg 
153-5; Crales on Statute Law 7th ed by S G G Edgar (London 
1971) 140-45; Maxwell on Interpretation of Statutes 12th ed by 
P St J Langan {Bombay969).



exhibited many linguistic deficiencies*34* which the 1973 Act 

seeks to remedy, and it Is thought that this is more likely to have 
been the reason for the change in wording than that the legislature
intended to change the meaning of s 348. Had such a change been
intended one would have expected this to have been stated more
clearly, especially in view of the fact that the English text 
remained unchanged in this respect.*35*

Section 348 also differs from s 115 of the 1926 Act in that the 
words ‘to the Court' have been added after 'presentation1* Can any 
inference be drawn from this that the legislature intended thereby 
to change the meaning of s 348? It can perhaps be argued that the 
addition tends to emphasise the actual presentation to the court, 1e 
the moving of the application in open court, as opposed to the 
filing of the application with the registrar, but it Is again 
thought that the more likely reason for the addition was the 

draftsman's concern with the graces of style. It may be noted, 
moreover, that the legislature uses the expressions 'presentation' 
and 'presentation to the court' elsewhere*36* in the Act 

apparently without change of meaning.

A further difference between the 1926 and 1973 Acts is that the 
winding-up regulations under the 1973 Act,*37* do not contain any

(34) Main Report of the Van Wyk de Vries Commission of Enquiry para

(35) This approach accords with the presumption that the 
legislature does not intend to alter the existing law unless 
the contrary intention clearly appears - see eg Steyn Ultleg 
97-100. -----*

(36) See ss 340(2)(a) and (c), 346(2) and {*)(«), 358 and 436(2). 
See also 289-91 below where these sections are examined, 
although from a different point of view.

(37) fifi R 2490 of 28 December 1973, as amended.
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provision similar to rule 3 under the 1926 Act,*38  ̂ which, as 
already mentioned, expressly provided that presentation would be 

effected by filing the petition with the registrar accompanied by 
proof of the lodging of a copy with the Master and by a certificate 
that security had been found. Can any inference be drawn from the 
repeal of rule 3? In Amalgamated Engineering Union of SA v Minister

“-----------------------------------------
of Labour' Hierastra J said:

'...one must be careful not to Interpret an Act by means of a 
regulation.... Where, however, nothing can be found in the Act 
which conflicts with the [regulation] there 1s no reason why it 
cannot serve as a makeweight for a view which is otherwise 
supportable.1

It appears that Hiemstra J considered that if an Act is 
ambiguous a regulation framed under the Act may be decisive of Its 
correct interpretation; in other words, if the interpretation would 
be A in the absence of the regulation and 8 if regard is had to the 
regulation, B is the correct Interpretation. The effect of this, 

however, is to construe the power to make regulations as Including 
the pwer to amend the Act where it is ambiguous, and it is doubted 
whether this is a sound rule.^^ It follows, it is thought, that 
reference to rule 3 would have been impermissible as an aid to 

interpreting s 115 and that reference to its repeal is therefore 
likewise inpemfssfble as an aid to Interpreting s 348. If this

(38) See note 14 above. •

(39) 1965(4) SA 94(H) at 96D.

(40) Stephens v Cuckfield Rural District Council [I960] 2 QB 373 
{CA) at 381; Steyn OTtleg lb4-t> ~h 105; Maxwell Interpretation 
74-5, but cf Crafes Statute Law 257-8. The position 
otherwise where the regulations- are made under a provision 
which declares that they will have the same effect as if 
enacted 1n the Act: De VUliers & Anor v Barnard & Others 1958
(3) SA 167(A) at 183 G-H. The enabling section - s 220 -""under 
the 1926 Act did not, however, so provide.
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approach is incorrect and reference may properly be made to the 
regulations under an Act in interpreting ambiguous provisions in the 
Act, reference to the repeal of a regulation would also be 
permissible, and in the case of the repeal of rule 3 would, ft fs 
thought, constitute some support for the approach that the 
legislature intended 'presentation' in s 348 to mean something 
different from what it meant in s 115. It is considered, however, 
that the support t*i be derived from this source would in any event 
at best be slight because, had the legislature intended the same 
word to have a different meaning in tbe 1973 Act, it could be 
expected to have said so expressly.

(4) Dictionary definition

The Oxford English Dictionary^ ^  defines 'present' as follows:

'I. To make present to, bring into the presence of....8.Law. To 
bring or lay before a court ... for consideration or trial....'

The definition does not resolve the difficulty of fixing the 
point in time at which presentation can be said to occur where one 
is compelled to fix such a point, as in the case of s 348, but it is 
noteworthy that the basic meaning is ‘bringing into the presence 
of', which, it is thought, tends to favour the interpretation that 
the moving of the application in open court is referred to.

'Voorle' is defined in Verklarende Handwoordeboek van die 
Afrikaanse T a a l as follows :

'Voor iemand le; aan ieniand wys, toon; onder iemand se oe of 
aandag bring; ter oorweging gee; uiteensit: 'n Dokument vir 
ondertekening voorle. Die hele saak sal aan die bestuur voorgele 
moet word. Planne vir goedkeuring aan die Stadsraad voorle.'

(41) A New English Dictionary an Historical Prfncijles edited l>v 
J A H"Hurray et alT r TCxfo'r d ------ K—

(42) f F Odendaal et alii 2nd ed {Johannesburg 1979).



This definition also does not resolve the difficulty but again 
it is noteworthy that the basic meaning is 'laying before', which, 
it is thought, also tends to indicate the point in time at which the 
application is actually laid before the court by the moving of the 
application in open court, rather than the preliminary filing of the 
application which may or may not give rise to its being laid before 

the court.

(5) ‘Presentation1 in other sections of the Act

The concept of the presentation of an application to court is 
also used in a number of other sections and it is appropriate to 

examine in what sense it is used in those sections.

(1) Section 340{2) applies the impeachment provisions of the 
Insolvency Act to windings-up and deems the date of presentation of 
the winding-up application to correspond to the date of 
sequestration. The effect of this is that dispositions can be 
impeached under the Insolvency Act provisions until presentation, 
and under s 341(2} thereafter/43* The Insolvency Act provisions 
are subject to time restrictions and accordingly the earlier 
presentation is held to occur the further back transactions win be 
impeachable. This would be to the benefit of the body of creditors 
of the company but to the prejudice of the disponees for whose 
benefit the periods were laid down. It follows, it is considered, 
that no inference can be drawn from s 340(2) as to whether the 
legislature intended presentation to refer to the filing of the 
application or the moving of the application In open court.

(43) 'Disposition' Is not, defined in the Companies Act but the view 
will be taken below - see 325-34 - that the Insolvency Act 
definition clearly applies to s 340(2) and that the better 
view 1s that it also applies to s 341(2). Should this latter 
view be wrong, the anomaly will arise that the materially 
narrower ordinary maanfng of 'disposition' wfl? apply during 
the critical period just before the grant of the winding-up 
order.
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(H) Section 436 applies the Impeachment provisions of the 
Insolvency Act to judicial managements and again deems the 
presentation of the judicial management application to correspond to 
the date of sequestration. However, there are no equivalents of 
ss 341(2) and 348 in relation to judicial managements and the effect 
of this provision is therefore that dispositions between the 
presentation of the application and the grant of the order cannot be 
Impeached under the Act. No doubt this was an oversight on the 
draftsman's part and it Is accordingly doubted whether any inference 
can be drawn as to the point In time intended by the legislature in 
referring to the presentation of the application, although it may be 
noted that if presentation is interpreted to mean the moving of the 
application in open court this will decrease the anomalous gap 
during which dispositions are not impeachable.

(Hi) Section 346 provides:

'(2) A member of a company shall not be entitled to present 
an application for the winding-up of that company 
unless he has been registered as a member In the 
register of members for a period of at least six 
months immediately prior to the date of the 
application ... .

(3) Every application shall be accompanied by a 
certificate by the Master, issued not more than ten 
days before the date of the application, to the effect 
that sufficient security has been given for the 
payment of all fees and charges necessary for the 
prosecution of all w1nd1ng-up proceedings ... .

(4)(a) Before an application for the winding-up of a 
company is presented to the Court, a copy of the 
application and of every affidavit confirming the 
facts stated therein shall be lodged with the 
Master

In De Wet NQ v Handelie (Edms) BplJ^  Nestadt J, relying on 
Henochsberg's statement quoted at the beginning of this section,

(44) 1983(1) SA 544(T) at 545H.
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held that presentation occurs on filing and that therefore the date 
of the application is the date on which the founding affidavit and 
notice of motion are signed. An objection to this interpretation Is 
that it follows that If the applicant delays after signing the 
founding affidavit and notice of motion before serving and filing 
the application, the Master's certificate of security may have been 
issued some time before the application Is served and filed, which 

is what the legislature seems to have sought to avoid by specifying 
a period of 10 days. This difficulty would not have arisen 1f the 
court had held the date of filing to be the date of the application 
and the moving of the application 1n open court to be the 
presentation of the application.

(iv). Section 358 provides that at 'any time after the 
presentation of an application for winding-up and before a 
w1nd1ng-up order has been made* the court may stay any action or 
proceeding by or against the contpany. The earlier presentation is 
held to occur the greater the benefit to the body of creditors but 
the greater the prejudice to Individual creditors who wish to take 

action to enforce their claims. One may surmise, however, that the 
legislature probably intended the body of creditors to enjoy this 
benefit from the date of filing of the winding-up application 
despite the prejudice to individual creditors.

{6} 'Commencement of the w1nd1ng~up' in other sections of the Act

Similarly, 'the commencement of a winding-up' is referred to in 
a considerable number of sections and 1t 1s therefore also 
appropriate to examine these sections to ascertain whether they give 
any indication as to what point 1n time the legislature had 1n mind 
in referring to the commencement of a winding-up In s 348 and hence 
what point 1n time it may have had 1n mind in deeming a winding-up 
to commence on presentation of the winding-up application. These

(45) It may be noted that s 427 in effect applies s 346 to 
applications for judicial management, except that no 
certificate of security is required.
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sections will be examined in what follows but, surprisingly, it will 
be seen that, despite s 348, in almost every case where the 
legislature referred to the commencement of a winding-up it clearly, 
or at ’east probably, meant the grant of the order and not the 
presentation of the application. The only exceptions are ss 341(2) 
and 359(l)(b) which are dealt with after the other sections. 
Sections 347(2), (3) and (4), 414(2)(a,) and 415(1) are not dealt 

with as their effect is the same whatever pofnt in tfme fs referred 
to by ’commencement1 and therefore no inference can be drawn as to 
what point in time the legislature may have had in rnlnd.^*^

The sections 1n which it Is considered that commencement either 
dearly or probably refers to the grant of the winding-up order are 
as follows:

(i) Sections 83(3) and 85(1). These sections deal with 

reductions of capital but they refer to claims which, if the dates 
referred to in the sections 'were the commencement of the winding-up 
of the company, would be admissible in proof against the company'. 
As claims are in practice proved as at the date of the order, 

the legislature apparently intended the date of the order in 
referring to the coniinencement of ' ̂ e winding-up.

(11) Section 338(1). This section provides that the provisions 
of the 1973 Act do not ‘apply to any company If the winding-up was 
commenced before the commencement of this Act.' Despite the deemed 
backdating of the commencement of a winding-up in terms of s 348

(46) 'Commencement of the winding-up' is also referred to in 
ss 350(l)(b), 352 and 353(1) and (2) in relation to voluntary 
windings-up, but these sections too will not be dealt with as 
no Inference can be drawn from them as to the point 1n time at 
which a winding-up by the court commences.

(47) See 269 above.
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there is in fact no winding-up until the order is granted.^8 If, 
therefore, a winding-up application was pending at the date the 1973 
Act came into operation the court would, it 1s thought, have been 
required to determine whether the application fulfilled the 
requirements of the 1973 Act, and ft ms-' be doubted whether 
the legislature would have fntended that the proceedings in the 
winding-up should then take place in accordance with the 1926 
Act.'50’

(Hi) Section 354(1). This section empowers the court 'at any 
time after the commencement of a winding-up' to stay or set aside 
any 'proceedings in relation to winding-up.' Henochsberg^51* 
considers that ’comnencement' means presentation In accordance with 
s 348. It Is doubted, however, whether this is correct for, as 
already pointed out, until a winding-up order has been granted s 348 

has no application. The better view is, It is thought, that 
'cornnencement' In s 354(1) refers to the grant of the order.

(iv) Section 359(2)U). This section provides that any person 
who wishes to Institute proceedings to enforce a claim that arose 

before commencement of the wfnding-up must give notice to the 
liquidator. This must, it is thought, refer to the grant of the 
order as otherwise the anomaly would arise that no notice would have

(48) Vermeulen & Anor v CC Bauermeister (Edms) Bpk & Others 1982(4)
159{T} at 157.9, dealt with In above.

(49) Cf Richard R Currie Properties ltd v Johannesburg City Council 
1984(4} SA l95(W).

(50) Section 338(1) may be contrasted wfth s 1 of the Companies 
Amendment Act 84 of 1980 sub-s (1) of which substituted the 
definition of 'Master' in s i  of the principal Act and 
sub-s (2) of which provided that sub-s (I) would not apply to 
companies in respect of which a winding-up application had 
already been filed with the registrar of the court before the 
commencement oTTHe section.

(51) Companies 623.
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to be given before taking action to enforce a claim that arose after 
presentation.

(v) Sections 363A(1) and (3). These sections require directors 
and the secretary to notify the liquidator of changes of address 
after the commencement of the w1nd1ng-up> within 14 days of the 
change or the appointment of the liquidator* whichever is the later. 
There would be no point fn this obTfgation applying during the 
period between presentation and the order as there could In arty 
event be no liquidator In office who could t,e notified. I t  is 
thought, therefore, that the legislature probably meant the grant of 
the order in referring to the commencement of the winding-up, 
although the effect is in fact the same whether presentation or the 
grant of the order is referred to.

(v i) Section 372(j_). This section disqualifies a person from 
being liquidator of a company 1f during the 12 months 'preceding the 
w1nd1ng-up‘ of the company he was a director, officer or auditor of 
the company. The section does not refer expressly to 'the 
comnencement of the w1nd1ng-up' but the words in fact used mean the 
same. I t  is  doubted whether the legislature would have intended that 
a person who becaiae a director, officer or auditor after 
presentation should be entitled to be appointed liquidator and i t  
follows that the grant of the order was no doubt the point in time 
referred to.

(v l l )  Section 395{2)U). This section provides that a member of a 
company limited by guarantee is not liable to contribute to Its 
assets unless at the commencement of the w1nd1«g-up there 1s an 
unsatisfied debt contracted before he coased to be a member. 
'Conmencement' here would also appear to refer to the grant of the 
order as otherwise a past member would be obliged to contribute 1f 
at the date of presentation there were an unsatisfied debt 
contracted during his membership even though the debt had been 
satisfied by the date of the order. He would then be contributing to
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the payment of debts contracted after he ceased to be a member 
which. I t  1s thought, is what s 395(2)(a) seeks to avoid.

(v l i l )  Section 400{1). This section requires the liquidator to 
ascertain whether any offences appear to have been committed by the 
directors and officers of the company 'before Its  w1nding-up'. 
Although the section does not expressly use the expression 'the 
commencement of the wfndfng-up' the words actuary used mean the 
same, and i t  is considered that 1t is clear that the grant of the 
order Is' referred to.

( ix ) Section 402(e). This section requires the liquidator to 
report to creditors on any legal proceedings pending ‘ at the date of 
the conmencement of winding-up1, and I t  is again considered that i t  
is  clear that the grant of the order is  referred to.

(x) Section 415{2){a_). This section provides that the company's 
banker may be subpoenaed to produce 'any cheque In his possession 
which was drawn by the company within one year before the 
commencement of the winding-up1. No doubt the date of the order is 
referred to.

(x i) Section 421(2). This section requires the liquidator to 
send particulars to the Registrar of Companies, for a register of 
directors of dissolved companies, of any person who was a director 
at any time 'within two years before the commencement of the 
windfng-up'« Again the grant of the order is  presumably referred to.

(x11) Section 425. This section provides that a director or 
officer of a company Is  guilty of an offence i f  the act or omission 
concerned would have been an offence I f  committed or omitted by a 
person whose estate was sequestrated 'on the date upon which the 
wind1ng-up of such company commenced'. No doubt the legislature 
Intended the grant of the order in referring to the commencement of



the winding-up, as otherwise acts and omissions between presentation 
and the order would be exempt.*5^

Could I t  be that the reference to the commencement of the 
winding-up In s 341(2) Is also a reference to the grant of the 
w1nd1ng-up order?*®^ I t  1s thought not. Mo special provision 1s 
necessary to Invalidate dispositions by a company of Its  property 
after the grant of a winding-up order and the section would 
therefore be superfluous, thus offending against the presumption

(52) Section 416 applies ss 66, 67 and 68 of the Insolvency Act to 
w1nd1ngs-up and sub-s (2)(g) provides that any reference in 
the sections, and in ss 6C and 65 which are referred to In 
ss 66, 67 and 68, to 'the sequestration of an Insolvent 
estate' Is  to be construed as a reference to 'the commencement 
of the w1nd1ng-up of such company'. There are 3 such 
references, namely in ss 64(2), 65(2) and 67(3). 
Sections 64(2) and 65(2) have no bearing on w1ndings-up 
because the same ground 1s specifically dealt with by 
ss 414(2) and 415(2)(_a) of the Companies Act. Section 67(3) 
deems a person who was an executor, curator or administrator 
of an estate prior to sequestration of the estate to be an 
insolvent for the purposes of ss 64, 65 and 67. Estates under 
the administration of executors, curators and administrators 
can, however, not be placed in w1nding-up under the Companies 
Act and s 67(3) therefore has no application to windings-up. 
I t  follows that the deeming provision 1n s 416(2)(^) is 
meaningless.

(53) This was apparently the original view of Shrand S Keeton:

'The w1nd1ng-up > ' a company by the court is  deemed to 
commence at the slme of the presentation of the petition 
for the winding-up. I t  1s from this date that preferences 
are calculated. In ascertaining the date of the 
presentation of the petition, the practice 1s to take the 
date of the provisional order whicn Invariably corresponds 
with the date on which the petition is presented.'

(D Shrand 4 A A f  Keeton The Registration, Management and 
Winding-up of Companies In SoEFEB Africa (Cape lown issei 1931 
buTTit is noteworthy that this statement has been omitted from 
the most recent edition (0 Shrand The Law and Practice of 
Insolvency, Winding-up of Companies" and Judicial Management 
3rd ed (Cape Town 1977)- 258). Such" an interpretation would 
also avoid the anomaly dealt with at 300-302 below that where 
the w1nding-up Is preceded by a judicial management, s 341(2) 
even Invalidates dispositions by the judicial manager.
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against superfluity 1n statutory in terpretation .^* Could this 
presumption be countered by arguing that, despite its  form, the true 
intention of s 341(2) is to give the court the power to validate 
transactions which are vo*d because they take place after the grant 
of the tfinding-up order? 'me answer is , i t  is considered, in the 
negative. Not only does the wording of s 341(2) not lend its e lf  to 
such an interpretation but also not all transactions involve 
dispositions by the company - eg payments to the compafty - with the 
result that the court's power to validate would be incomplete, and 
i t  is  thought that i t  is  unlikely that this would have been the 
intention of the legislature.

I t  is  also noteworthy that the original forerunner of s 341(2), 
namely s 153 of the English Companies Act 1852, made i t  clear that 
an earlier date was referred to:

‘Where any conpany is being wound up by the court...a ll 
dispositions of the properly... of the company, made between the 
commencement of the winding up and the order for winding up, 
shall, unless the court otherwise orders, be void.'

The Cape Companies Act and the Orange Free State Wet op Liquideeren 
van Maamlooze Vennootschapper? did likew ise/55* The English 
Conpanies (Consolidation) Act 1908 was the f ir s t  to substitute a 
reference to dispositions ‘after the commencement of the winding-up' 
for the reference to dispositions 'between the commencement of the 
winding-up and the order for winding-up1, and this was followed in 
the Transvaal Companies A ct/56* the 192,6 Act and the 1973 Act. 
The purpose of the change was not, i t  is  thought, to change the

(54) S v Weinberg 1979(3) SA 89(A) at 98E; Steyn Uitleg 17 ff.

(55) Section 196 of Act 25 of 1892(C) and s 38 of Law 2 of 1892(0).

(56) Section 178(2) of Act 31 of 1909(T)
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meaning of the expression ’the commencement of the winding-up' but 
to avoid any suggestion that dispositions after the grant of the 
order would not be void.

I t  follows, 1t 1s considered, that i f  s 341(2) refers to a date 
earlier than the grant of the order I t  must refer to the deemed date 
of commencement under s 348/®^

Can any inference be drawn from s 341(2) as to whether the 
legislature intended the date of the filing  of the winding-up 
application or the date of the moving of the application in court, 
in referring to the presentation of the application in s 348? No 
direct Inference can, I t  is thought, be drawn. However, the v/ew has 
already been taken^*^ that where other factors are not decisive, 
ss 348 and 341(2) should be restrictlvely interpreted inasmuch as 
they can be the source of considerable hardship both to the company 
Itse lf  and to third parties while contributing l i t t l e  to the 
achievement of the object of a fa ir  distribution of the company's 
estate. This consideration therefore favours interpreting 
'presentation' to refer to the moving of the application In court.

Section 359(1)0)) provides that any attachment or execution 
after the commencement of the winding-up 1s void. As in the case of 
s 341(2) 1t is thought that this does not refer to the grant of the 
order because no special provision would be necessary to invalidate 
attachments and executions after the grant of a w1nding-up order and 
the section would therefore be superfluous, thus offending against 
the presumption against superfluity in statutory Interpretation. I t  
follows, i t  is considered, that 1f the section refers to a date

(57) I f  the deemed commencement under s 348 does not apply to 
s 341(2) and s 359(l){b) - see below - s 348 would be le ft 
without any meaning.

(58) See 231-42 above.



earlier than the grant of the order i t  must refer to the deemed date 
of commencement under s 348.^®^

Can any inference be drawn from s 359(l)(b) as to whether the 
legislature intended the date of the filing  of the winding-up 
application or the date of the moving of the application in court in 
referring to the presentation of the application In s 348? The 
earlier presentation is held to occur the greater the benefit to the 
body of creditors but the greater the prejudice to the individual 
creditors who successfully executed judgments before the grant of 
the winding-up o r d e r . O n e  may surmise, however, that the 
legislature probably intended the body of creditors to enjoy this 
benefit from the date of filing  of the winding-up app1fcat.; 7n 
despite the prejudice to individual creditors. This conclusion is , 
however, cast in some doubt by the fact, that sub-s (2)(a) of the 
same section also refers to the coweficejnent of the winding-up and, 
as has already been pointed out, appears to clearly refer to the 
grant of the winding-up order. True, as has already been shown and 
as w ill be further shown below, the drafting of the Act 
reflects that scant attention has been paid to the presumption that 
similar words have similar meanings and different words have 
different meanings when they appear in the same enactment, but i t  
would nevertheless be surprising i f  the legislature intended the 
same expression in the same section to have different meanings. 
S t i l l ,  this appears to have been the legislature's intention in 
s 359.

299.

(59) Cf Pols v R Pols - Bouers en Ingenleurs fEdms) Bpk 1953(3) SA 
10/tT r at llOfc-D; rt'uskln NO v rfl-Level Enterprises (Pty) Ltd 
1981(1) SA 315(H) at a i/ t; M Blackman 'Attachments put In 
Force before the Commencement of W1nd1ng-up‘ (1980) 37 SALJ 
379 at 388-9. ----

(60) The view w ill be taken below - see 454-5 - that the execution 
of a judgment against a company is  not void under s 341(2).

(61) See 333-4 below.
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(7) Windings-up preceded by a judicial management

The case of wind1ngs-up which are preceded by a judicial 
management ca lls  for separate consideration. In L ie f MO v Western 
Credit (Africa) (Pty) Ltd^ ^  the question in Issue was whether 
s 115 of the 1926 Act, the counterpart In that Act of s 348, applied 
where the winding-up was preceded by a judicial management order. 
Snyman J  held that f t  did not, for the following reasons:

- Windings-up and judicia l managements were dealt with in separate 
chapters of the Act, and a winding-up preceded by a judicial 
management was dealt with under s 197(h) which fe ll under the 
judicial management chapter, while s 115 appeared 1n the 
winding-up chapter;

- Section 115 referred to the presentation of a winding-up 
petition (which, in terms of s 113, was the ordinary form of 
procedure to obtain a winding-up order), whereas s 19?(h_) used 
the word 'apply';

- The mischief aimed at by s 115 is absent where the company h*s 
been in judicial management 1n the period leading up to the 
w1nding-up; and

- In the event of ambiguity, a statute must be interpreted in such 
a way as to cause a minimum of interference with or deprivation 
of rights.

I t  is  doubted, however, whether this conclusion can ho reached 
under the 1973 Act because the contrast between ‘petition1 1n s 115 
and 'apply' 1n s 197(h) has been eliminated in the corresponding 
sections*63* of the 1973 Act and i t  is thought that this was the

(62) 1966(3) SA 344(H).

(63) Sections 348 and 4330).



cornerstone of the judgment.*64  ̂ I f  this Is correct, the anomaly 
arises that a ll dispositions of the company's property by the 
judicial manager after conmencement of the winding-up w ill be void 
In terms of s 341(2). In other words, the effect of the 1973 Act is 
to extend the application of the concept embodied in s 341(2) to 
windings-up preceded by judicial managements, despite the fact that, 
as Snyman J  pointed out, the mischief aimed at is absent.

This gives rise to the question of whether i t  could not be 
argued that the 1973 Act should rather be Interpreted not as 
extending the concept embodied In s 341(2) to windings-up preceded 
by judicial managements but as limiting the operation of s 341(2) to 
post-order dispositions In a ll cases. True, i t  seems unlikely that 
the legislature would have intended to extend the application of the 
concept embodied in s 341(2) to a situation where I t  would serve no 
useful purpose, but I t  is thought that the factors militating 
against the interpretation that s 341(2) only applies to post-order 
dispositions outweigh this consideration, and that i t  must therefore 
be concluded that this was the legislature's Intention, or at least 
that i t  is the effect of the words used by the legislature whatever 
its  intention may have been.

Can any support be drawn from the aforegoing for thiv 
interpretation that 'presentation* in s 348 refers to the moving of 
the winding-up application in court and not the filing  of the 
application with the registrar of the court? True, this 
interpretation would minimise the anomaly that dispositions by the 
judicial manager are void in terms of s 341(2) after the

(64) Henochsberg Companies 616. On the other hand, the other 
reasons given by the court are equally applicable under the 
new Act and i t  1s arguable that they are sufficient on their 
own to reach the same conclusion under the new Act.
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commencement of the wind1ng-up, but I t  is  considered that any 
Inference that can be drawn from this Is slight.

(8) Conclusion

Taking a ll the indications both ways Into consideration, i t  is 
considered that the better view is that, although there are 
arguments of considerable cogency to the contrary, 'presentation' fn 
s 348 refers to the f ilin g  of the w1nd1ng-up application with the 
registrar of the court and not to the moving of the application in 
court. True, the effect of this approach is  to place an extensive 
rather than a restrictive interpretation on 'presentation*, but i t  
Is thought that the factors favouring this interpretation are 
sufficient to outweigh the consideration dealt with above^^ that 
1f other factors are not decisive the restrictive Interpretation 
should be adopted.

(65) See 231-42 above.
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CHAPTER 8 - WHEN IS A COMPANY 'UNABLE TO PAY ITS DEBTS' 
FOR THE PURPOSES OF 5 341(2)?

Synopsis

Section 341(2) applies I f  the company Is 'unable to pay its 
debts'. This refers to factual Insolvency, 1e the company's 
l ia b ilit ie s  exceeding Its  assets, not deemed inability to pay 
its  debts under s 345 nor commercial insolvency ie Inab ility to 
pay its  debts ass they fa ll due. I t  1s not necessary that the 
Inability should have been the ground on which the company was 
placed In wind1ng-up. The Inability is determined as at the date 
of the grant of the winding-up order and is unaffected by 
subsequent fluctuations in tta values of the company's assets. 

* * * * * * *

Section 341(2) only applies to the w1nd1ng-up of a company i f  i t  
is  'unable to pay Its  d e b ts '.^  What meaning is to be attached to 
these words?*2*

Section 345 provides:

'(1 ) A company...shall be deemed to be unable to pay Its  debts

(a) a creditor . . .  has served on the company . . .  a demand 
. . .  and the company . . .  has for three weeks thereafter 
neglected to pay the sura . . . ;  or

(1) No similar limitation appears in the 1926 Act or in the 
English, Australian and Indian Acts, but the desirability of 
such a limitation is  clear.

(2) See also the analogous discussion at 176-8 above (in relation 
i f  s 73(c) of the B il ls  of Exchange Act) and 185-9 above (1n 
relation to s 22 of the Insolvency Act read with s 339 of the 
Companies Act).



' (M  any process Issued on a judgment . . .  Is returned by 
the sheriff or the messenger with an endorsement that 
he has not found sufficient disposable property to 
satisfy the judgment . . . ;  or

(c) I t  Is proved to the satisfaction of the Court that the 
company Is unable to pay Its  debts*

(2) In determining for the purposes of subs.(I) whether a 
company is unable to pay Its  debts, the Court shall alto 
take Into account the contingent and prospective 
l ia b ilit ie s  of the company.1

A company 1s unable to pay its debts within the meaning of s 345
(1 )(c_) I f  i t  1s unable to meet current l ia b ilit ie s  1n the ordinary 
course of business ie 1f 1t is  'commercially Insolvent', whether or 
not its  l ia b ilit ie s  exceed Its  a sse ts .^

A number of questions arise : Does the deeming provision in 
s 345 apply to s 341(2)? Is the reference 1n s 341(2) to a company's 
inability to pay Its  debts a reference to commercial insolvency or 
to the company's l ia b ilit ie s  exceeding its assets ie ‘factual 
insolvency'? Are contingent and unliquidated debts to be taken into 
account 1n determining whether or not a company 1s able to pay its 
debts? Is 1t necessary that the company's inability to pay its  debts 
should have been the ground on which i t  was placed 1n winding-up? At 
what point 1n time must the company have been unable to pay Its  
debts, bearing in mind that the company's ab ility  to pay its  debts 
may fluctuate during the w1nding-up eg i f  the value of its  assets 
fluctuates? •

I t  has already been pointed o u t^  that most of the references 
1n the Act to the commencement of a winding-up do not refer to the

304.

(3) See eg In re H C Collison Ltd Ex p Co111son (1906) 23 SC 721 
at 724; RosenbachS Co (Ptv) Ltd v Singh's Bazaars (Pty) Ltd 
1962 (4 ),"S'Ai"S9'r ? r i  OLD) at -------------  -----

(4) See 291-300 above.
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deemed commencement in terms of s 348, and i t  is suggested that the 
reference in s 341(2) to a company which is unable to pay its  debts 
is  likewise not a reference to a company which is deemed by s 345 to 
be unable to pay its  debts. The object of s 345 is clear: a creditor 
who is  unable to get payment of a claim he has against a company and 
who accordingly wishes to apply for the winding-up of the company 
may w«11 be unable to prove actual inability to pay its  debts 
because of his lack of knowledge of the company's a ffa irs, and s 345 
is designed to obviate this d ifficu lty .

This d ifficu lty does not, however, arise in the case of 
s 341(2). A liquidator wishing to recover a disposition avoided by 
the section w ill have the company's records available to him and he 
therefore has no need of the deeming provision. I t  would, moreover, 
be anomalous i f  the liquidator could avoid dispositions under 
s 341(2) even i f  the company were factually solvent. The object of 
the section is  to ensure that creditors benefit pari passu, and i f  
the company's assets exceed its l ia b ilit ie s  with the result that all 
creditors are paid in fu ll there is no need for the section to apply.

Similar considerations apply in regard to the question whether 
commercial or factual insolvency is referred to. The Inability of a 
company to meet current l ia b ilit ie s  in the ordinary course is , i t  1is 
suggested, a concept which is only relevant to the question whether 
or not the company should be placed in winding-up, not to whether or 
not s 341(2) shall apply. The applicability or otherwise of s 341(2) 
should, as already pointed out, turn on the question of whether or 
not the company's l ia b ilit ie s  exceed its  assets. As Margo J  said in 
Taylor & Steyn NNO v Koekemoer^  in relation to a similar problem 
under s 415 of the Act :

'The true enquiry . . . .  concerns the ab ility  or inability of the
company to pay its  debts, not in the ordinary course of

(5) 1982 (1) SA 374 (T) at 380G. See also at 382B.
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b u s ie s , but 1n the context of a company which Is being wound

Must contingent and unliquidated debts be taken Into account In 
determining whether or not a company Is able to pay Its  debts? The 
d ifficu lty  arises from the fact that the word 'debt' 1n Its  ordinary 
meaning connotes a debt which 1s due or owing. ̂  I f  the deeming 
provision 1n s 345 applies, contingent and unliquidated claims w ill 
be Included by reason of the provisions of sub-s {2). However, even 
1f the deeming provision does not apply, contingent and unliquidated 
claims must, i t  1s considered, nevertheless be taken into account 
not because they are debts but because they affect the company's 
ab ility  to pay Its  d eb ts .^

The answer to the question whether the company's ..Inability to 
pay Its  debts must have been the ground on which i t  was placed In 
winding-up is, i t  Is thought, clearly In the negative, and the 
section w ill apply even though the company is placed under a 
compulsory wind1ng-up order, or resolves to be wound up voluntarily, 
on a ground other than Inab ility to pay Its  d eb ts .^

(6) The question of whether s 345 applies or not and of whether 
commercial or factual Insolvency is referred to is of limited 
practical significance because 1f the company's assets exceed 
Its  l ia b ilit ie s  the liquidator 1s unlikely to seek to avoid 
dispositions made by the company after presentation of the 
winding-up application, and i f  he does do so the court 1s 1n 
any event unlikely to refuse to validate the dispositions.

(7) Jo in t Liquidators of Glen Anil Development Corporation Ltd (In 
TTquidatlon) v m il samuei ISA) Ltd imbu u t  SA iWj at 
442D; the Taylor T~Steyn case "supra at 379D, although the 
court found i t , unnecessary to lecTie whether this 1s the 
meaning of 'debt' 1n s 415 (at 3S1K).

(8) See the Taylor & Steyn case supra at 380F - 381G.

(9) In re Hardwood Timber Co Ltd (1n liquidation) 1932 HPD 170 at 
r/7ff: Earl Motors (Pty) Ltd v ts^any & Co (Pty) ltd  1963 (2) 
SA 234 (E) at mtiB-ia; the Taylor ^SteyrTcase supra at 376F-G.



307.

At what point 'In time must the company's ab ility  or Inab ility to 
pay its debts be determined for the purposes of s 341(2)? The value 
of a company's assets may, for example, increase or decrease between 
the date of commencement of the winding-up and the date of 
realisation of the assets, with the result that a company which is 
unable at the commencement of the w1nd1ng-up to pay its  debts may 
become able to do so, or vice versa.

This question was in issue in the Taylor 8 Steyn case in 
relation to s 415 of the Companies Act providing for the 
interrogation of directors and others at creditors1 meetings i f  the 
company is unable to pay its  debts. The court a quo*10* referred 
to the fact that the expression 'company unable to pay its  debts' 
also appears in a number of other sections*11* and proceeded :

' I f  one has regard to a ll of the aforementioned provisions i t  
becomes apparent that the Legislature must have had In mind a 
coaipany being wound up as insolvent. I t  is  inconceivable that 
the Legislature could have Intended those provisions to apply at 
some stages during such a w1nding-up and not at others. The 
effect of the uncertainty and practical inconvenience of a 
company being unable to pay its  debts on one day and able to pay 
its  debts on another is one which could not have been 
contemplated. One is  thus driven to conclude that, in respect of 
a ll companies being wound up, i t  hi!;, to be determined as at a 
fixed date whether such a w1nd1ng-up is 1n respect of a company 
which 1s unable to pay Its  debts. The only sensible date for 
that purpose 1s the date upon which the winding-up is deemed to 
have commenced, 1e the time of presentation to the Court of the 
application for w1nd1ng-up: s 348. Indeed, a provision such as 
that contained 1n s 341(2) of the Act would be d ifficu lt, i f  not 
impossible, to apply, 1f the date ,at which i t  was to be 
determined whether a company was unab?e to pay its  debts was a 
date other than that on which the w1nd1ng-up commenced.'

(10) Koekemoer v Tavlor 3 Stevn NNO S Anor 1981 (1) SA 267 (W) at 
5553^700. .. .......................................

(11) The court a quo listed {at 269G) ss 337, 339, 340, 341(2), 
344, 360, 366u){c) 414, 415, 416 and 417. The appeal court 
added (a t 378G) ss“ 346(4)(d), 421(1) and 425.
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The appeal court, however, saw the matter differently : '112 )

'...where a company which is  being wound up is  unable to pay its 
debts, those provisions could be essential to a proper 
winding-up, whether the inability to pay existed at the
- ••:?ncement of the winding-up or developed during the course 
t.e.aof. Those provisions are part of the machinery of the 
concursus creditorum, and i t  Would be surprising indeed i f  they 
were a"val]ab‘ie_ln  tfie case of a company unable to pay its  debts 
at the commencement of the winding-up, but not available where 
the company develops that inability through, say, the 
dis '̂- aa;*ance of assets the following day.1

The court proceeded to consider each section in which the expression 
‘company unable to pay Its  debts' occurs and in dealing with 
s 341(2) said : {l3 )

'Section 341(2) is  not restricted by its  language or by any 
other compelling reason to companies which were unable to pay 
their debts at the commencement of the winding-up.'

Both judgments are of course obiter dicta In relation to 
s 341(2) because -it does not follow that i f  the expression 'company 
unable to pay its  debts' has a particular meaning in s 415 i t  
necessarily has the same meaning in s 341(2). I t  has already been 
pointed out<14> that the expression 'the commencement of a 
winding-up' has different meanings in different sections and the 
same may well be true of the expression 'company unable to pay its 
debts'. There would seem to be l i t t le  ’-eason wt\y s 415 should not 
become applicable during a winding-up i f  the company becomes unable 
to pay Its  debts; 1n the case of s 341(2), on the other hand, the 
position 1s more complex and 1t is thought that the factors 
favouring each approach should be weighed up specifically in 
relation to s 341(2) before consideration is given to tfw question

(12) At 377H - 378A.

(13) At 378D - E.

(14) See 291-9 above.
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of whether there is  any merit 1n giving the expression the same 
meaning in s 341(2) as in s 415.

In favour of the appeal court's approach, insofar as s 341(2) is 
concerned, is the fact that the object of s 341(2) 1s to ensure as 
far as possible that the creditors benefit pari passu. T h i s  
object is  best served i f  s 341(2) applies even i f  the company 
becomes unable to pay its  debts after the commencement of the 
winding-up. I f ,  for example, a creditor was paid in fu ll between 
presentation of the winding-up application and the grant of the 
winding-up order while other creditors w ill not be paid in fu ll 
because of a decrease in the value of the company's assets aftsr 
presentation, the creditor who has been preferred would need to 
disgorge his preference i f  the object of the section is to be 
achieved. Also in favour of this approach is the fact that i f  a 
company which is unable to pay its debts at the commencement of its  
winding-up becomes able during the winding-up to do so, there is  no 
reason for s 341(2) to continue to apply; on the contrary, there 
are, as already pointed out,^®^ good reasons for Ifmiting the 
scope of its  application as far as possible.

On the other hand, there are significant objections to this 
approach. As King 0 said, in a different context, in Allied Electric 
(Pty) Ltd v Meyer & Anor: *17^

' I f  a contract is invalid at one point of time but valid at 
another point in time the contracting parties would be like 
tennis players playing a game of tennis according to the rules 
of the game, but with a constantly moving base lin e .'

(1.5) See 497-514 below.

(IS ) See 231-42 above

U7) 1979 (4) SA 325(H) at 330G-H..

\
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A disposition may have long been valid at the point in time at which 
the value of the company's assets drops below the aggregate of its  
lia b ilit ie s . The disponee may have relied on the valid ity of the 
disposition and may stand to suffer serious prejudice i f  i t  is 
avoided. For example, the disponee may have resold goods purchased 
from the company and may be placed in an invidious position i f  long 
afterwards the sale to him becomes retrospectively void. True, the 
court has the power to validate the disposition but, as already 
pointed out/**^ the court's power to validate has in practice not 
proved a satisfactory means of preventing prejudice to disponees. In 
any event, the uncertainty this approach would introduce into 
commercial riealings, is, i t  is considered, itse lf  undesirable. 
Moreover, I f  the applicability or otherwise of s 341(2) may 
fluctuate during the winding-up process the result may well be 
delays in the winding-up process, and the prospect of an increased 
dividend may be offset to a greater or lesser extent by the delay in 
the payment of the dividend.

All in a ll , i t  is  suggested that the benefits that would flow 
from Margo J ‘s approach to s 341(2) are more illusory than real in 
practical terms and are outweighed by the uncertainty and delays 
that are the inevitable concomitants of the approach. I t  follows, i t  
is  suggested, that i t  is  preferable that insofar as s 341(2) is 
concerned the company's ab ility  or inability to pay its  debts should 
be determined for once and for a ll at the commencement of the 
winding-up. Moreover, the commencement of the winding-up for this 
purpose would, i t  is suggested, be the date of the grant of the 
winding-up order rather than the deemed date of commencement in 
terms of s 348. The company's financial position may have changed 
materially between the 2 dates and there is no point in s 341(2)'s 
applying i f  the company has become able to pay its  debts, and vice 
versa.

(18) See 231-42 above.
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Is there any reason why the expression 'company unable to pay 
its  debts' In s 341(2) should rather be given the same meaning as in 
s 415 despite these considerations? Mo doubt i t  would be more 
philosophically satisfying that the same expression should have the 
same meaning wherever i t  occurs, but this is  not, i t  is  suggested, a 
sufficient reason for disregarding the considerations pointing in 
the opposite direction.

I f  this view is wrong, at what precise time during the 
winding-up process must the company's ab ility  or inability to pay 
the debts be determined? In Taylor's case Margo 0 h e ld *^  that 
the relevant time for the purposes of s 415(1) is  the time when the 
section is invoked by the liquidator. I f  this Is applied to 
s 341(2}, at what time could the section be said to be 'invoked' by 
the liquidator? The answer is , i t  is thought, that the liquidator 
Invokes the section when he elects to avoid the disposition, and i t  
follows that the section w ill apply I f  at that date the company is 
unable to pay its  debts and that i t  w ill continue to apply even i f  
the company thereafter becomes able to pay its  debts.

(19) At 379B.



CHAPTER 9 - IS  A DISPOSITION VOIP OR VOfPABLE?

Synopsis

'Void' in s 341(2) means voidable at the Instance of the 
liquidator, not void ab In itio , Only the liquidator can 
therefore avoid the disposition, and third parties who in good 
faith acquire property from the disponee before the disposition 
is  avoided are protected.

Section 341(2) declares a disposition which is h it by the
section to be 'void ', but i t  is  necessary to examine whether the
legislature intended this to mean 'void ab in it io 1 or merely 
'voidable1:

' . . .  sometimes when acts are said to be void or a nu llity the 
intention is to make them voidable, not absolutely void. I t  is 
for this reason and to avoid doing grave injustice to innocent 

" third parties that Courts of law w ill rather interpret the 
Legislature to have intended a contract to be voidable than 
void. Before interpreting the Legislature to have intended to 
make a contract null and void irrespective of its  grave 
consequences to third partlss, ft must be clear that the 
Legislature deliberately intended to do so on grounds of public 
policy. I f  such contracts are void they cannot be ratified  by 
the trustee, and this may lead to fraudulent conspiracy on the 
part of an insolvent as well as to other d ifficu lties  easily 
imaginable'

(per Wessels CO in Fa ir lie  v Raubenheitner,^  in regard to 
s 21(1) of the Insolvency Act 32 of 1916).

The principal significance of this question relates to the issue 
of whether the liquidator can vindicate property disposed of by the 
company and now in the hands of a third party who has acquired the

(1) 1935 AD 135 at 145. Cf, too, McPherson Liquidation 144.



313.

property in good faith from the dlsponee.^ I t  is , moreover, also 
relevant to the question of who can avail himself of the section to 
avoid a disposition. I f  the disposition is entirely void i t  would, 
i t  is considered, follow that either the liquidator or the disponee 
could avofd the disposition, whereas i f  the disposition 1s voidable 
only i t  would seem implicit that the disposition 1s voidable at the 
instance of the liquidator o n ly .^

In Herriijel NO v Bon Roads Construction Co ( P t J  Ltd & Anor*4* 
Lichtenberg J  said in dealing with the p la in tiff 's  claim for rcora 
interest on a disposition which was void under s 341(2):

'The question is , when was f ir s t  defendant placed in mora? The 
payment which f ir s t  defendant received was a disposition of 
Qulckbeton's property which disposition was void ab In it io , that 
1s to say that the disposition (1 e the payment o'f"RI«? &X8.70 to 
the f ir s t  defendant) should never have been made and the f ir s t  
defendant was, therefore, at a ll relevant times, obliged to 
repay this amount to p la in tiff . . . ' ( S )

In that case 1t was true that payment should never have been made 
because the winding-up order had alreac(y been granted at the time 
payment was made and i t  was therefore void ab in it io . Where, 
however, payment is  made a'-er presentation but before the grant of 
the order the position 1s <rore d ifficu lt. The payment cannot be void 
ab in it io  in the sense used by Lichtenberg 0 because the payment is 
clearly valid until the winding-up order 1s granted, whereupon ft  is 
retrospectively deemed to have been 'void1. In any event, I t  is

(2) See further S26 below.

(3) Cf generally A M Honors ‘Degrees of Invalid1ty'{l958) 75 SALJ 
32.

(4) 1980(4) SA 669 (SWA) at 683D.

(5) The court nevertheless held that interest did not run from the 
date of payment but from a reasonable period after demand - 
see further 630 below.
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doubted whether Lichtenberg J ‘s assumption that 'void' in s 341{2) 
means ‘void ab in it io ' is  correct.

The following criteria  are suggested in Stroud's Judicial 
Dictionary to determine whether the legislature intended
'void* 1n an enactment to mean 'void ab in it io ' or 'voidable1:

'In  general, i t  would seem, that where the enactircnt has 
relation only to the benefit of particular persons, the word 
'‘void" would be understood as "voidable" only, at the election 
of the persons for whose protection the enactment was made and 
who are capable of protecting themselves (see Davis v. Bryan 6 
B.S C.651, cited by Cotton L.O., Re London CeTluloid Col 39 
Ch.D.203); but that when i t  relates to persons not c of
protecting themselves, or when ft has some object t jb lic 
policy in view which requires the s tric t construction, wonl 
receives Its  natural fu ll force and effect (Bayley J.»  in rt. v. 
Hipswell 8 B. & C. 471}.'

Section 341(2) is clearly designed for the protection of creditors 
and on this approach, therefore, 'void' in the section would be 
construed as meaning 'voidable'.

The case of Harrismith Board of Executors v Qdendaal, ^  
however, is  weighty authority to the contrary. In issue in this case 
was s 33 of the Insolvency Act 32 of 1916 which provided;

*(l)£very sale or alienation by a trader of any business or of 
the good-will, book debts, or assets of that business, other 
than sales of stock In the ordinary course of his trade, shall 
upon the sequestration of his estate within six months after the 
sale or a'Henation, be void against the trustee, unless the 
seller has previously given fourteen days' notice of such 
Intended sale or alienation by advertisement twice in the 
Gazette and twice In a newspaper circulating in the d istric t in 
which that business is carried on.1

(6) J  S James Stroud's Judicial Dictionary of Words and Phrases 
4th ed (London 1974} at 2951-2 para (3} under 'Void'.

(7) 1923 AD 530.



The court held that 'void' meant 'void' and not 'voidable*. 
Innes CJ, who delivered the judgment of the court, gave a number of 
reasons for this conclusion.

F irs tly , he stated that ‘void ab 1n1tio' was the obvious meaning 
of 'void' and that had the legislature Intended 'voidable' one could 
•■3ve oxpected. i t  to have said so in more appropriate language. 
Secondly, he pointed out that the object of the section was to 
prevent traders 1n financial d ifficu lties from disposing of their 
businesses and dissipating the proceeds and that 1f the disponee 
could give good t i t le  to the assets of the business until the 
trustee- " ’̂ ided the alienation this object would be largely 
dsfr ' • . ily , he distinguished the English cases'®^ to the 
con' .i.iilar provisions in the English Bankruptcy Act on
ground’ wo, *ne periods under that Act within which a superver, ng 
insolvency brought the statutory machinery Into play were far long*, 
and on the ground that the historical development of the law in the 
light of which those decisions were arrived at was of no application 
In this country. He also considered the position of bona fide third 
parties who purchased assets of the business from the alienee, but 
concluded that i t  had to be inferred from the wording of the Act 
that the legislature did not Intend to extend any protection to bona 
fidu third parties. This is dealt with more fu lly  below.

Clearly, much of ihls reasoning could equally be applied to 
s 34i{2}. Thers are, however, important distinguishing features.

Section 33 declared an alienation to be 'void against the 
trustee' and an alienation was therefore only void i f  the trustee 
invoked the se c tio n .^  Section 341(2}, on the other hand, simply

315.

<8> B iin te r  y Younp (1856) 6 E 4 B 1, 119 ER 765;(1860) 8 HLC 
<>82, 11~ER s9tr»"sub nom Young v B l l l i t e r ; In re Brail Ex p 
Norton ri893.1 2 OB 381; In re Carter and Kenderdine's Contract 
1 M T  1 Ch 776 (CA).

(9) See the Harrismlth Board case supra at 539.
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declares a disposition to be void and therefore prima facie either 
party can set up the invalidity*10  ̂ eg the disponee could avoid a 
disposition which proved to be prejudicial to him despite the fact 
that 1t was beneficial to the company. I t  may be doubted whether the 
legislature would have intended s 341(2) to have such a startling 
effect.

Companies against which wlnd1ng-up applications have been 
presented generally continue to conduct their businesses during the 
pendency of the application, a period which may run to weeks or even 
months. Numerous transactions may have been entered into and 
completed during this period, and the majority are likely* i t  1s 
thought, to have been entirely proper. I f  s 341(2) applies to a ll 
these transactions without distinction between those which are 
prejudicial, and those which are beneficial, to creditors, the 
Inevitable result must, i t  is suggested, be a proliferation of 
applications for validation. This w ill in turn delay the winding-up 
process and w ill reduce the free residue available for distribution 
to creditors by the amount of any costs awarded against the conpany 
irt the validation applications, or incurred by the company and not 
awarded against the disponees/11^

The position of third parties who acquire property In good faith 
from the disponee also ca lls  for closer examination. In the 
Harrl >mith Board case Innes CJ dealt with the position of such third 
parties as follows:^2*

'The provisions of sec. 32(2), though not quoted 1n argument 
have not been ?ost sight of. They safeguard the rights of 
persons who have acquired 1n good faith  and for value, from some 
person other than the Insolvent, property the disposition of

(10) Unless 'void* Is interpreted to mean 'void ab in it io  at the 
instance of the liquidator'.

(11) See furthar 622-3 below.

(12) Supra at 539.
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which by the la tter has been set aside by the Court under 
certain earlier clauses. I t  might be argued that the absence of 
a similar provision 1n sec. 33 indicated an intention not to 
Interfere with such rights. But that 1s not a forcible 
suggestion In view of the strong language of the section. The 
legislature had been dealing with dispositions of property 
liable to be set aside by the Court and considered 1t necessary 
in regard to them to protect bona fide purchasers. I t  then 
proceeded to declare that certain other- dispositions should be 
void against the trustee without any intervention of the Court 
at a l l . Can 1t be doubted that, I f  i t  had been intended to place 
subsequent purchasers 1n the same position in both cases, a 
similar safeguard would, have been Introduced into the later 
clause? Its  absence under the circumstances Is eloquent as to 
the Intention of the lawgiver.'

Clearly, the sequence and juxtaposition of ss 32(2) and 33 and 
the other impeachment sections gave force to this interpretation. 
The same cannot, however, be said of s 342/2). True, in the 1973 Act 
I t  appears Immediately after s 340 which Incorporates the Insolvency 
Act Impeachment provisions but this was not the case in earlier Acts 
where the corresponding sections were not consecutive/13  ̂ and I t  
may be doubted whether the legislature intended in enacting1 s 341(2) 
to change the meaning of ‘void1 from the meaning in the 
corresponding sections of the earlier Acts.

I t  follows, 1t is considered, that Innes CJ's reasoning fn 
regard to the position of bona fide third parties cannot be applied 
to s 341(2) and that the harshness of the 'void ab initio* 
interpretation becomes an Important consideration in seeking to 
Interpret s 341(2), in accordance with the general rule j f  
interpretation that in the event of ambiguity a statutory provision 
should rather be Interpreted In the way that avoids or minimises 
interference with or deprivation of righ ts/14  ̂ Clearly the

(13) See eg ss 101 and 178 of the 1926 Act and see further 231-5 
above and 325-34 below.

(14) See 231-42 above.
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'voidable' interpretation would accord with this rule of 
interpretation.^15^

Having regard to these distinctions i t  1s thought that the 
better view 1s that the Harrismith Board case should not be applied 
to the interpretation of s 341(2) and that 'void' should be 
Interpreted as meaning 'voidable at the Instance of the liquidator'.

This question has not been considered in arty of the cases on 
s 341(2) and Its  counterparts 1n England, Australia and India^6  ̂
but i t  seems that Buckley LJ in Re Gray's Inn Construction Co 
Ltd^ 7  ̂ was of the view that a disposition Is valid until i t  1s 
avoided by the liquidator for he remarked fn regard to the 
desirability or otherwise of applying 1n advance for 
validati on :^^

‘ ...the beneficial character of the transaction may be so 
obvious that there is no real prospect of a liquidate) seeking

(15) But see H A J  Ford Principles of Compaqy Law 3rd ed (Sydney 
1982) #2206 who states that the liquidator has the right to 
recover property because change of ownership is avoided by the 
Australian counterpart of s 341(2). Cf too the position under 
the actio Pauliana where Recovery cannot be made from a bona 
fide third party:~Voet 42.8,10.

(16) With the partial exception of 3e Freight Transfer (Ptv) Ltd 
(1n liquidation) [1974] 1 NSWLR 214 and Re Qmnico Ltd (1976)'
1 Aclr 38J. Ttosw]' at 389(15) in which the question was al 1 uded 
to but not decided. Cf too Re J  Leslie Engineers Co Ltd CI976]
2 All ER 85 (Ch) at 9 0 J . --------------

(17) [1980] 1 All ER 814(CA).

(18) At 820g.



319.

to set i t  aside, so that an application to the court would waste 
time, money and e ffo rt- ''19'

(19) Cf, however, Ram Lai v Official Liquidator, Benares Bank Ltd 
AIR 1942 Allahabad 141 at 142-3 in which the court described a 
disposition which is h it by the Indian counterpart of s 341(2) 
as ‘wholly void ab in it io 1. Cf, too, Rudge v Bowman (1868)
3 OB 689; In re Onward Building Society 11890"^ QfrT63(CA) at 
475; ConimecTaTBrain Producers Association v Tobacco Sales Ltd 
1983(1} Sa Bzblzs) "at ujjlf-l- in^fii'ch^Tt was neid that the 
English and Zimbabwean counterparts of s 341(1) declaring 
transfers of shares after presentation to be void only 
rendered them void vis-a-vis the company and nof. as between 
the transferor and transferee.
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CHAPTER 10 - TRANSACTIONS AVOIDED BY S o4l(2)

Synopsis

‘Disposition1 and 'property' are not defined In the Companies 
Act but the better view is  that the Insolvency Act definitions 
apply to s 341(2). The question of whether or not the 
definitions apply 1s, however, not free from doubt and 
consideration 1s therefore also given to the position i f  the 
definitions do not apply.

In seeking to determine whether or not a disposition of property 
has occurred within the meaning of s 341(2) i t  is  not a relevant 
test to determine whether the company's net d e f ic it  has been 
increased (or net surplus reduced). I t  1s not essential that a 
disposition be in favour of a creditor. A disposition need not 
be effected by way of a single transaction: I t  may also be 
effected by way of a scheme or arrangement. I t  is  not necessary 
that either the company or the disponee should have been aware 
that a disposition was taking place.

The principal significance of the Insolvency Act defin ition of 
‘d isposition’ is  that i t  Includes not only the transfer of a 
real right but also a contract for such a transfer, including in 
p articu lar a contract for a payment eg a loan or suretyship. I f  
the defin ition  does not apply to s 341(2) the conclusion of a 
contract is  not a disposition within the meaning of the section.

A spes is  not 'property1 within the meaning of s 341(2). An 
attorney's trust monies have been held to be his property within 
the meaning of the Insolvency Act defin ition  but the correctness 
of this Is  doubted. The Insolvency Act defin ition of property 
embraces a ll property s ituate 1n South A frica  except 
fidel commissary In terests. I f  the defin ition does not apply to 
s 341(2) a ll property everywhere w ill be Included within the 
meaning of 'property' in the section, but the practical 
significance of this Is  lim ited by the fact that the courts of 
other countries are unlikely to enforce s 341(2) 1n relation  to 
property s ituate w ithin their Ju risd iction .

The words 'by any company' appear at f i r s t  sight to require an 
act on the part of the company but th is would give rise  to 
serious anomalies - eg in the case of set-off - and the better 
view 1s that the words should be interpreted as referring not so
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much to the act of disposing as to the fact that the disposition 
is  of the company's property.

I f  a disposition is  subject to a suspensive condition the 
fu lfilm ent of which is  not <n the discretion of e ither party, 
the date of the disposition w i l l ,  i f  the condition is  fu lf i l le d , 
be the date of conclusion of the contract or the transfer of the 
real right, as the case may be, not the date of fu lfilm ent of 
the condition. I f  the condition 1s not fu lf i l le d  there is  no 
disposition. I f  the fulfilment of the condition '%  in the 
discretion of one party, the disposition ( i f  any) by that party 
w ill occur whan that party exercises the d iscretion, but the 
disposition by the other party w ill date back to the conclusion 
of the contract or the transfer of the real r ight, as the case 
may be. I f  the party who has the discretion does not exercise i t  
with the resu lt that that party f a l ls  to take the opportunity to 
acquire the rights that would accrue to i t  i f  i t  were to 
exercise the discretion, no disposition by that party occurs. I f  
the party e lects  not to exercise the discretion before expiry of 
the period to make the election thus relinquishing it s  right to 
acquire the rights that would accrue to i t  1f i t  were to 
exercise the discretion there w il l  be a disposition of the right 
to exercise the discretion.

Xf a disposition is  subject to a resolutive condition the date 
of tit© c& K ’ usies of the contract or of the transfer of the real 
r ig h t, as tile ca ie  st%f be, Is  the date of the disposition, not 
the date the disposition becomes unconditional. I f  the condition 
is  fu lf i l le d  and the disposition lapses i t  is  not extinguished 
with retrospective e ffec t but remains a disposition to the 
extent i t  was e ffec tive  despite the lapsing. I f  the fu lfilm ent 
of the condition is  not in the discretion of e ither party no 
further disposition occurs i f  the condition is  fu lf i l le d . I f  the 
fulfilm ent of the condition is in the discretion of one of the 
parties and that party e lects to fu lf i l  the condition a further 
disposition by that party occurs i f  the termination results In 
the loss of rights only or of rights of greater value than the 
corresponding obligations from which the party is  released by 
the termination. A disposition also occurs i f  the other party 
has paid money or delivered other property in terms of the 
transaction and the money or property is  returned pursuant to 
the termination. On the other hand, no further disposition 
occurs on the part of the other party who does not have a 
discretion as to whether or not the condition is  fu lf i l le d . I f  
the party who has the discretion does not exercise i t  with the 
result that that party fa ils  to take the opportunity to rid  
i t s e l f  of a net l ia b i l i t y  no disposition by that party occurs. 
I f  the pa»-ty elects not to exercise the discretion before expiry 
of the period to make the election thus relinquishing the right
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to terminate the contract there w in  be a disposition of the 
right to exercise the discretion.

I f  an option 1s exercised, the date of the disposition ( i f  any) 
by the granter is the date of the grant of the option and the 
date of the disposition (1 f any) by the optionholder is  the date 
of the exercise of the option.

I f  a customer's account 1s in cred it and the bank honours a 
payment Instruction given by the customer in favour of the 
customer i t s e lf  no disposition by the customer of i t s  property 
occurs, w ithin the meaning of s 341(2). In seeking to determine 
the e ffsc t of s 341(E) i f  the payment Instruction is  in favour 
of a th ird  party tfte payment must be analysed Into 2 payments: a 
payment by the bank ts the customer and a payment by the 
customer to the th ird  psrty. The former payment is  not a 
disposition by the company but the le tte r  payment is . The 
liq u ida tor's  clahs for recovery of tt&  payawrrc therefore lie s  
against the third party, not the bank. I f  the Insolvency Act 
d efin ition of 'd isposition ' applies to s 341 (2} the bank's 
r ight to i t s  charges for honouring the payment instruction is 
avoided by the section unless the payment Instruction was given 
before the presentation of the wlndlng-up application, but i f  
the defin ition does not apply the bank's r igh t to i t s  charges is 
unaffected by the section. Where the bank is  en titled  to its  
charges the set-off of the charges against the c red it in the 
account vf!1 be barred by s 341(2).

J f  a customer's account is  in overdraft and the bank honours a 
payment Instruction given by the customer a contract of loan 
coroes into existence* I f  the Insolvency Act defin ition of 
‘ d isposition1 applies to s 341(2) th is  contract of loan is 
avoided by the section as a contract for a payment. This is  only 
so i f  the wfndfng-up application was presented against the 
customer before the contract came into existence, ie before the 
payment Instruction was given where i t  is  drawn within the scope 
of an overdraft fa c i l i t y  or before the honouring of the payment 
Instruction where i t  1s drawn outside the scope of an overdraft, 
f a c i l i t y ,  I f  the Insolvency Act defin ition of 'd isposition ' does 
not 'cpy'y the contract of loan w ill be unaffected by the 
sectlO).. M ere the contract of loan is not void, payment 
pursuant to the payment instruction w il l  constitute the advance 
of the monies lent. I f  the Insolvency Act defin ition of 
‘d isposition' applies to s 341(2) the bank's right to its  
charges for honouring the payment instruction is  avoided by the 
section unless the presentation of the winding-up application 
against the customer took place a fte r the giving of the payment 
instruction and also a fte r, in the case of a payment instruction 
outside the scope of an overdraft f a c i l i t y  granted by the bank,
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the acceptance by the bank of the o ffe r to borrow Im p lic it in 
the payment instruction. I f  the defin ition does not apply the 
bank's right to Its  charges is  unaffected by the section.

A mortgage or pledge granted by the customer to the bank a';ter 
presentation of the winding-up application against the customer 
w il l  be avoided by s 341(21. Even i f  the mortgage or pledge was 
granted prior to presentation i t  w ill not secure debts which 
arise a fte r presentation: a mortgage or pledge to secure future 
debts Is  a conditional disposition, the condition befog that the 
debts come into existence, and inasmuch as 1t is  w ithin the 
customer's discretion as to whether or not the, debts come into 
existence the disposition only occurs whan the customer 
exercises its  discretion- In the case of payment instructions 
drawn within the scope of an overdraft fa c i l i t y  th is means the 
date when the the payment instruction is  given. In the case of 
payment Instructions drawn outside the scope o f an overdraft 
fa c i l i t y  the bank also has a discretion as to whether a debt 
arises and the disposition w il} therefore only occur when the 
bank accepts the. o ffe r to borrow Im p lic it in the payment 
Instruction. Sim ilar considerations apply to cessions as 
security but, 1n addition, t f  future debts are ceded, s 341(2) 
w il l  avoid the cession of debts which arise a fte r  presentation 
of the winding-up application against the customer. Notarial 
bonds only confer a statutory right of preference in respect of 
the proceeds of the rea lisation  of the bonded property, not a 
real right in the property it s e lf .  Nevertheless, the grant of a 
notarial bond constitutes a disposition o f property w ithin the 
meaning of s 341(2.1, Accordingly, notarial bonds are subject to 
the same considerations as mortgages and pledges, except that in 
addition, i f  future property 1s bonded, s 341(2) w il l  avoid the 
hypothecation o f property which would come w ithin the ambit of 
the bond a fte r presentation of the winding-up application 
against the customer- A cash deposit may be taken as security 
with or without a cession of the customer’s rights In the 
deposit. I f  there is  no cession, the security re lie s  on set-Qff, 
and i f  set-off has not occurred prior to the presentation of the 
winding-up application against the customer, s 341(2) w ill 
prevent the set-off. I f  there fs a cession the position w il l  be 
the same as 1n the case of any other cession as security.

Banks are at one time or another Involved in most types of 
transactions with customers, either d irectly or Ind irec tly  
through cessions of debts granted to them by customers. 
Consideration is  therefore given to the question of whether 
various such transactions are avoided by s 341(2). The chief 
problem areas are transactions involving the grant of a right, 
either real or personal, less than fu ll ownership (eg usufruct, 
lease and option), transactions the e ffec t of which is  sim ilar
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such (eg compromise), the loss of rights by breach of duty (eg 
breach of contract) or by Inaction (eg prescription) or by the 
fa ilu re  to take up rights (eg fa ilu re  to take up a rights Issue 
or option) and involuntary dispositions (ea expropriation, share 
issues which d ilu te existing shareholdings, accessio and 
dispositions 1n compliance with an order of court).

Section 341(2) provides;

‘Every disposition of I t s  property (including rights of action) 
by any company being wound up and unable to pay i t s  debts made 
a fte r the commencement of the w1nd1r,y-up, shall be void unless 
the Court otherwise orders.'

A number of questions arise: Is  a payment by a bank to a 
customer a disposition by the customer? Is  a payment by a bank to.a 
th ird  party in accordance with a customer's instructions a 
disposition by the customer, aind i f  so is  the bank lia b le  under 
s 341(2) to make good the disposition to the liquidator of the 
customer? I f  the customer’s account is  in overdraft, is  the contract 
of loan arising from the honouring of the paymen’ instruction a 
disposition it s e lf ,  apart from the payment pursuant .o .the payment 
instruction? What 1s the position in regard to the bafik’s charges? 
What Is  the position in regard to the numerous other transactions 
that occur between banks and their customers such as payments to the 
bank., the taking of security, the taking of suretyships, the giving 
of guarantees, etc?

8efore these questions can be answered, a number of preliminary 
points ca ll for examination. ‘Disposition* is  not defined in the 
Companies Act and the question arises as to whether the Insolvency 
Act defin ition can be applied to s 341(2) and what, 1f I t  cannot, 
the meaning of 'd isposition ' is  in s 341(2). Does the Insolvency Act 
defin ition of 'property1 apply, and i f  not what is  i t s  meaning in 
s 341(2)? Do the words 'Every disposition . . .  by any company' 
exclude involuntary dispositions? What 1s the position in regard to 
conditional dispositions and options?
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(1) Do thfe Insolvency Act defin itions apply to s 341(2)?

The Insolvency Act defines 'd isposition ' and 'property' as 
fo l lo w s :^

1 "disposition" means any transfer or abandonment of rights to 
property and Includes a sale, lease, mortgage, pledge, delivery, 
payment, release, compromise, donation or any contract therefor, 
but does not Include a disposition made in compliance with an 
order of court1

’ "property" means movable or immovable property wherever s ituate 
w ithin the Republic, and Includes contingent interests in 
property other than the contingent interests of a 
fidelcoiwnissary heir or legatee.1

The defin ition of ’ d isposition1 1s particu larly  important 
because i t  is  considerably wider than the ordinary meaning of the 
word (although, as w i l l  be shown, ^  i t  is s t i l l  not 
all-embracing). The defin ition  is  especially important in that i t  
includes not only the transfer of a real r ig h t but also the contract 
giving rise  to the transfer, Including any contract for a payment eg 
a loan or suretyship. The defin ition of 'properly1 is  also 
s ign ifican tly  d ifferent from the ordinary meaning, although, as w ill 
be seen .,^  the difference has fewer practical consequences.

In Herrigel MO v Pon Roads Construction Co (Pty) Ltd^  the 
South West A frica  Division held that the fnsolvency Act defin ition 
of ‘disposition* applies to s 341(2) on the ground that s 339 of the 
Act applies the law relating  to insolvency to windings-'!? imitatls

(1) Section 2.

(2) See 421f f  below.

(3) See 351-5 below.

(4) 1980 (4) SA 669 (SWA) at 674A. See, too, International 
Shipping Co (P ty ) Ltd v A ff in ity  (P tv) Ltd S Anor 1983(0 SA 
79TC)""at f e --------------- ------------------



mutandis.*5  ̂ But, with respect, I t  1s doubtful whether the reason 
given by lichtenberg J  is  su ffic ien t on its  own to ju s t ify  this 
conclusion- Section 339 provides:

'In  the winding-up of a company unable to pay I t s  debts the 
provisions of the law relating  to Insolvency sh a ll. Insofar as 
they are applicable, be applied routatis mutandis in respect of 
any matter not specially provided for by” this Act.'

Bearing in mind that s 341(2) has no counterpart in the Insolvency 
Act, 1t is  d if f ic u lt  to accept that a defin ition in one Act for one 
purpose can properly be applied to a d ifferent Act for a d ifferent 
purpose.*®^

However, there Is  a further sign ifican t indication that the 
Insolvency Act definitions were Intended to apply to s 341(2). This 
indication arises from the juxtaposition of ss 340 and 341(2) and 
the fact that i t  seems clear that 'd isposition ' in s 340 means 
'disposition ' as defined in the Insolvency Act. Section 340 provides:

(5) Henochsberg Companies 595 is  of the same view. In conmentlng 
on s 341(2) ‘fie cross-refers to the comments on 'disposition 
under s 340, 1n regard to which the following 1s said (a t 592)j

‘ I t  is  submitted that the intention of the leg is la ture  was 
most probably to use th is word as having the same meaning 
that i t  has as defined in s .2 of the Insolvency Act, Ho. 24 
of 1936, I . e . ,  that I t  is wide enough to include, In te r 
a lia ,  sales, leases, pledges and releases* in i t s  ordinary 
meaning there seems to be no reason why th is word should 
not include any transfer or abandonment of r ig h ts . . . . '

(6) I t  may be noted that s 339 only applies the provisions of the 
insolvency law Insofar as they are applicable, and that s 2 of 
the Insolvency Set reads:.. ‘Th tiffs' Act . . . "  "’cffsposi tfon" means

(The underlining has been” aHdedT) In teresting ly, in the 
same case the court came to the conclusion (a t 681E-H) that 
s 32 of the Insolvency Act providing for the remedies i f  a 
disposition Is  impeachable under ss 26, 29, 30 and 31 of that 
Act does not apply to s 341(2) because 'the disposition which 
is  void by virtue of the facts postulated in s 341 of the 
Companies Act is  not a disposition which is  s im ilar or akin to 
ar\y one of the impeachable . . .  dispositions [under] the 
Insolvency Act . , . 1.
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'(1 )  Every disposition by a company of i t s  property which, 1f 
made by an individual, could, fo r any reason, be set aside 
in the event of his Insolvency, may, i f  made by a company, 
be set aside in the event of the company being wound up and 
unable to pay a ll i t s  debts, and the provisions of the law 
relating  to insolvency shall mutatts mutandis be applied to 
any such disposition-

12) For the purpose of th is section the event which shall be 
deemed to correspond with the sequestration order in the 
case of an individual shall be -

(a) In the case of a winding-up by the Court, the 
presentation of the a p p lica tio n .... '

One can but agrca with Hertcchsberg^ that the intention of the 
leg isla ture was most probably to use 'd isposition ' here as having 
the same meaning that i t  has as defined 1n the Insolvency Act, 
especially when s 340 is  read in  c o n d it io n  with s 335. The sacie 1s 
equally true o f the expression 'property*. ,

I t  is  considered, moreover, that i t  is  reasonable to in fe r that 
the leg isla ture would have fntended 'disposition ' and 'property' in

(7) See note 5. ( I t  may be noted that in the 2nd edition (Durban 
1963) at 425 in  dealing with the corresponding sections of the 
1926 Act, Henochsberg took the view that the Insolvency Act 
defin ition ’undoubtedly' applied, whereas in the 3rd edition 
th is has been modified to read 'most probably'.) See also The 
Mayor of Portsmouth v Smith A Others (1885) 10 App Cas 35? 
(H it) at 371 in which Lord Blackburn said:

'Where a single section of an Act of Parliament is  
introduced into another Act, I  think i t  wust be read in the 
sense which 1t bore In the original Act from which i t  is  
taken, and that consequently I t  is perfectly legitimate to 
refer to a ll the rest of that Act in order to ascertain 
what the section meant, though those other sections are not 
Incorporated 1n the new Act. I do not mean that i f  there 
was in the original Act a section not incorporated, which 
came by way of a proviso or exception on that which is 
Incorporated, that should be referred to. Bat a ll others, 
Including the interpretation clause, i f  there be one, may 
be referred to . '
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s 341(2) to have the same meaning as in s 340. Section 340 regulates 
the avoidance of dispositions of property made prior to the 
presentation of the winding-up application, and s 341(2) regulates 
the avoidance of dispositions of property made thereafter, and i t  
would be anomalous Indeed 1f a d ifferent, generally wider, range of 
dispositions could be set aside before presentation of the 
winding-up application than the range of dispositions that can be 
set aside thereafter.

This approach Is  supported by the ru le of interpretation that:

'Where the leg is la ture  uses the same word . . .  1t may reasonably 
be supposed that out of a proper concern for the In te l l ig ib i l i t y  
of I t s  language, f t  would intend the word to be understood, 
where no c lear Indication to the contrary is  given, in the same 
sense throughout the enactment. This applies with greater force 
*here the same word is  repeated in a single sentence

{per Steyn 0 A, as he tt'en was, in M inister o f the In te rio r v 
Wachadodorp Investments (Pty) ltd  8 Anor^ T -

I t  1s true that 'd isposition1, 'dispose of' and derivatives 
thereof are used elsewhere in the Act with varying m eanings,^ 
but this does not, 1t is  considered, detract m aterially fro* the 
cogency of the reasoning where the same word is used in consecutive 
sections dealing with the same subject matter.

The principal argument against the application of the Insolvency 
Act definitions to s 3<V{2) arises from the h isto rical background to 
s 341(2). As already mentioned, the concept embodied in

(8) 1957 (2) SA 335 (A) at 404 - . 1so Steyn U itleg  126.

(9) See for example ss 256(5}(a), 284 (l)(b ) and 
434(1); para (b) of sct« .■■a paras 36(eJ, 4 4 (l)(b ),- 68(c) 
and 69{c_) of sch 4. -  -

(10) See 242-4 above.
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s 341(2) had its  origin 1n s 153 of the English Companies Act 1862, 
reaching the 1973 Act v ia the English Companies (Consolidation) Act 
1908, the Transvaal Companies Act 1909 and the 1926 Act. On the 
other hand, the defin itions of 'd isposition ' and 'property' In the 
Insolvency Act are of more recent origin, having been f i r s t  
introduced in the 1916 A c t .^ 1  ̂ Moreover, by 1909 'd isposition ' In 
•che English counterpart o f s 341(2) had already been authoritatively 
interpreted by the English courts as having a much narrower meaning 
than the defin ition  which was subsequently adopted in the Insolvency 
Act.^12  ̂ The presumption accordingly arises, as already pointed 

that the Transvaal leg isla ture adopted the English 
leg is la tion  as so Interpreted. I t  follows that i f  the Insolvency Act 
definitions apply to s 341(2), the meanings of 'd isposition ' and 
'property' in s 341(2) are very d ifferen t from the meanings in the 
corresponding section^*^ of the Transvaal Act, despite the fact 
that the wording of the section is identical in a ll material 
respects, and i t  may be questioned whether the leg is la ture would 
have intended to change the scope of the concept embodied in 
s 341(2) to such an extent by so ind irect and unclear a method.

Tracing the leg isla ture history of a statutory provision as an 
aid to interpretation is  commonly resorted to by the courts, 
but i t  has not always (tsefc with the favour of the courts, lord 
Denning set out the objee*.^'* to the approach in In re Overseas 
Aviation Engineering (GO) Ltd: ^

i l l )  32 of 1916.

(12) See 341-2 below.

(13) See 244-6 above.

(14) Section 178(2).

(15) See eg Principal Immigration O fficer v Purshotam 1928 AO 435 
a t 440; Steyn Jf t le g  1 5 3 Maxwell"rnterpretat1o'n"47 f f .

(16) [1963] Ch 24 (CA) at 37. See also Administrator-General of 
Bengal v Prem Lai Mulllck (1895) 22 Ind App 107 at 1 1 6 , quoted

(footnote continued on next page)
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' . . .  we should ascertain the e ffect of the changes by 
considering the words actually used rather than thumbing 
laboriously through the dusty pages of the Acts of 1838, 1864, 
1383, 1900 and 1925, as we were invited to do. Parliament has 
repealed a ll those Acts or, a t any rate, a l l  the relevant parts 
of them, and has made a new Act to te l l  people what they are to 
do to operate the new process. I should have thought 1t a work 
of supererogation to ask of judgment creditors, or even of the ir 
lawyers: "Now go through a ll  the old statutes in order to see 
what Is  the e ffec t of th is new one." I well know the fam iliar 
argument that Parliament cannot have Intended to a lte r  the Taw 
unless f t  says so c learly  and expressly. That has often been the 
means of defeating the intention of the leg isla ture. 8ut that 
argument does not apply to an Act such as we have here. This is  
an amending or remedial Act. " I t  is  wrong", said Lord Wright of 
such an Act, “ to construe i t  in a niggardly and technical 
s i i !r it ,  with an eye fixed on the old law," see Earl 
fttzw i11lam's C o llie ries  Co. v. Ph illip s  ’̂Inspector of Taxes!
mm a'ctvut w . ------------------  — -------------------

Lord Denning's approach seemingV has advantage o f
p ra c tica lity  but, with respect, i t  overlooks t'r . that one must 
seek to in terpret the intention of the le g ^  -.•« at the time of 
the enactrsent of the s ta tu te ^ ^  when the existing law would have 
been uppermost in the leg is la to rs ’ minds a'nd would i?st ye t ha ye been

{Footnov \ontlnued from previous page) 
in '.raies Statute Law 137:

‘The respondent maintained th is singular proposition, that 
in dealing with a consolidating statute each enactment must 
be traced to its  oritn'fial source, and when that is 
discovered must be construed according to the state of 
circumstances which ex is^d  when-ft f i r s t  became law. The 
proposition has neither ,,s®son nor authority to recommend 
i t .  The very object of consolidation fs to co lle c t the 
statutory law bearing yew  a particu lar subject and to 
bring i t  down to date in >’3Sr that i t  may form a useful 
code applicable to the cnvwistances existing at the time 
when the consolidating H t  *as passed.1

(17) See Steyr Uftleg 7 and 156r Konsnissaris van Doeane en Aks.vns v 
Mincer MotorTEpk 1959 (1) $/TTWA7iriTW-T«!l)F:------- *----
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relegated to 'dusty pages'. Another objection to Lord Denning's 
approach 1s that I t s  resu lt would be that leg isla tion  would, without 
a lte ration , have d ifferent meanings at d ifferent times according to 
then current perceptions. In any event one only has recourse to the 
h isto ries! background of a statute i f  I t  Is  unclear and some guide 
to the irttentJon 1s better than none.

I f  ctae weight is  accorded to the h isto rical approach, can the 
leg isla ture be said to have Intended at some point to Introduce the 
Insolvency A ’t  defin itions, despite what Is  said above?

I t  1s suggested, a lbe it with some diffidence, that the 
leg isla ture did in fact Intend to Introduce the Insolvency Act 
definitions in the 1926 Act, and -that th is was carried forward to 
the 1973 Act.

While i t  is  true that the wording of the sect ion has not been
changed m aterially from the f i r s t  English Act to the present Act,
the context in which the section appears has changed. The close
connection between the provisions for the avoidance of pre- and
post-presentation transactions was apparently not c learly  perceived
when the ea r lie r  Acts were drafted, ror example, the 1892 Cape 

/IS)Act1 1 provided, in regard to pre-presentation transactions, for 
the avoidance of any 'a lienation , transfer, cession, delivery, 
mortgage or pledge . . .  and any payment'/19' and, in regard to 
post-presentation transactions, for the avoidance of any 
'd isposition1..*20' The 1909 Transvaal Act*2* ' for the f ir s t  time

(18) The Companies Act 25 of 1892(C).

(19) Section 208.

(20) Section 196.

(21) The Copipanies Act 31 of 19D9(T), ss 178(2) and 182(1).
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used 'disposition ' In relation both to pre-presentation and 
post-presentation transactions but this was rea lly  an anomaly 
because reference was made 1n dealing with pre-presentation 
transactions to dispositions which were impeachable under the 
insolvency laws, while the Insolvency la w ^ ^  referred to 'ledere 
vervreemdlng van eenig gedeelte van den boedel en ledere betaling 
door den Insolvent . . .  en leider verband of pand door hem . . .  
geveatigd The 1925 Act s im ila rly  uses 'd isposition ' in both 
sectfofis^3  ̂ and tha anomaly under the 1909 Transvaal Act does not 
aMse because the Insolvency Act 1916 had in the meantime been 
enacted and als6 referred to ’d isposition '. The l ‘?73 Act fin a lly  
fu lly  recognised the close connection between the- sections by 
placing them one a fte r the other in the Act.*2^  I t  follows, 1t 1s 
considered, that while in the ea r lie r  Acts d ifferent transactions 
may have been referred to In the 2 sections, th is 1s un likely 1n the 
current Act. And 1t is  suggested that the grounds mentioned above 
are su ffic ien t for the courts to decline to perpetuate an anomaly in 
the e a r l ie r  Acts which is  not compelled by the wording of the 
current Act.

A question which may be asked is  whether ‘d isposition1 in s 340 
should not fee given the same meaning as in s 341(2) Instead of vice 
versa. I t  is  true that, having regard to the fact that 'disposition* 
was f i r s t  used 1n the precursors to s 341(2) and was only la te r 
extended to the precursors to s 340, this would be a logical 
inference. However, th is  inference ought, i t  is  considered, to give 
way to the c lear indication 1n s 340 and it s  precursor in the 1926 
Act that 'd isposition ' is  used in the sense in which i t  Is  defined 
in the Insolvency Act.

(22) Sections 37 and 38 of taw 13 of 1895(T).

(23) Sections 181 and 178.

(24) Sections 340 and 341. The English Companies Act 1948 s t i l l  
does not use the same tern in both sections nor are they 
adjacent to one another - see ss 227 and 320.
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True, the view has already been taken^25  ̂ that where other 
factors are not decisive s 341(2) should be re s tric t iv e ly  
Interpreted, and in the present context this would entail holding 
that the Insolvency Act definitions do not apply to the section. I t  
is  suggested, however, that there are sufffcfent indications that 
the Insolvency Act definitions are intended to apply to the section 
to exclude th is approach.

In the case of 'property' a further point ca lls  for 
consideration: s 340 refers simply to 'property' while s 341(2) 
refers to ‘property (including' rights of ac tio n )1. Can i t  be 
inferred from the fac t that the leg islature used d ifferent 
expressions that i t  intended them to have d ifferent meanings? The 
answer is , i t  1s thought, in the negative. Were i t  evident that 
meticulous care had been devoted in the drafting of the Act to the 
ru le of interpretation that the leg islature is  presumed to have 
intended d ifferen t expressions to have d ifferent meanings, 
th is  would have been an argument of some force, but in fact the Act 
does not reveal evidence of such meticulous care having been taken, 
fo r  example, property is  referred to elsewhere in the Act variously 
as 'property, immovable and movable (including rights of 
act i on)1, ' m o n e y  or property'^28  ̂ 'movable and immovable 
p ro p e rty '/29  ̂ and ‘property and a s s e ts '/ 30  ̂ apparently with

(25) See 231-42 above.

(26) Port Elizabeth Municipal Council v Port Elizabeth E le c tr ic  
‘Tramway Co Ltd 1947 (2) SA 1269(A) at~Iz)$;~S~teyn U it le g T ^

(27) Section 361(3).

(28) Section 423.

(29) Paragraph (a) of Schedule 2.

(30) Paragraph (b) of schedule 2. fo r illu s tra tions  of the same 
looseness o7 drafting in reverse in the use of the same 
expression with d ifferent meanings see 291-9 above.
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True, the view has already been taken^25  ̂ that where other 
factors are not decisive s 341(2) should be re s tric t iv e ly  
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answer 1ss f t  fs thought, fn the negative. Were f t  evident that 
meticulous care had been devoted in  the drafting of the Act to the 
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(25) See 231*42 above.
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tramway Co l t d  1$47TZ) SA 1269(A) at 1279; Steyn U it la g Tg^

(27) Section 361(3).
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131 \
the same meaning in each case. '

In conclusion, i t  is  thought that the better view is  that the 
Insolvency Act definitions both of 'd isposition1 and 'property' do 
apply to s 341(2). In order to reach the opposite conclusion i t  
would be necessary to hold either that 'd isposition ' and 'property' 
have d ifferent meanings in ss 340 and 341{2) or that the Insolvency 
Act definitions do not apply to s 340, and i t  is  thought that the 
weight of evidence of the leg is la ture 's  intention is  against either 
of these conclusions. However, the arguments to the contrary are of 
considerable cogency, and in view of the sign ifican t difference the 
contrary interpretation would have on the scope of s 341(2), 
consideration w ill also be given in what follows to the position i f  
the Insolvency Act defin itions do not apply.

(2) Meaning of 'd isposition '

The meaning of 'd isposition ' in s3*- ,..„ Is  s ign ifican tly  
d ifferent depending upon whether or not the Insolvency Act 
defin ition applies, and the defin ition and the ordinary meaning w il l  
therefore be examined separately. There are, however, a number of 
preliminary points common to both the defin ition and the ordinary 
meaning and these are dealt with f ir s t .

I t  is  not a relevant test to determine whether the company's net 
d e fic it  has been increased {or net surplus reduced), fo r example, 
the passing of a mortgage bond to secure an existing debt does not 
increase the company's d e f ic it  but is  nevertheless a disposition:

(31) The ordinary meaning, not the meaning as defined in the 
Insolvency Act.
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‘Mr‘ Friedman's second contention was that i f  the payments were 
made by the company, they were not made without value. He argued 
that when the company made each payment under the guarantee, i t  
received value because i t  then had a right of action against 
Moultrie for the recovery of these amounts. In ny view this 
proposition is  unsound, i f  i t  were correct i t  would mean that a 
loan to a beggar could not be a disposition without value 
because the lender would have a right of action for repayment. 
I t  would also mean that only a donation or a payment under an 
illeg a l contract could be a disposition without value. The 
deffnftfon of "disposition" in sec. 2 of the Insolvency Act 
Includes other forms of contract and alienation '

{per Holmes 0, as he then was, in  Harcourt v Eastman NO 3̂2^). The 
reasoning is  equally applicable i f  the Insolvency Act defin ition 
does not apply.

I t  1s also not necessary that a disposition should be fn favour 
of a cred ito r, eg i t  could be in favour of a th ird  party for the 
benefit o f a c re d fto r^ ^  or f t  could be a donation.

In  Barnett v COT 3̂^  the question arose as to whether
'disposition ' in s 9 of the federal Income Tax A c t^ ^  implied a
single, isolated act, or whether a scheme or arrangement involving a
number of transactions could constitute a disposition. The court was 

13fi\divided on the question, 1 but i t  1s considered that in the

(32) 1953(2) SA 424 (H) at 427 0. See also R v Ackerman 1331 OPD 65 
at 71-2. •

(33) Standard Finance Corporation of S A Ltd v Greensteln 1964 (3} 
S"A S?3 (X i at 57^-57/tT

(34} 1959 (2) SA 7L3(FC).

(35) 16 of 1954.

(36) At 716A, 719E - 720E and 725 G f f .
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context of s 341(2) the courts w ill readily treat a scheme or 
arrangement as being a disposition I f  th is is  i t s  e ffec t.

Is  i t  necessary that the company should have been aware that i t  
was making a disposition? For example, i f  a company Inadvertently 
erects a building on another's property using I t s  own materials with 
the resu lt that the materials accede to the land, is  there a 
disposition of the material by the company to the: owner of tfie 
property? r 3es i t  make a difference whether or not other party 
was aware that a disposition was taking place? The answer1 Is ,  i t  *<; 
thought, that i t  1's not necessary that either the disponor or in* 
disponee should have been aware that a disposition was taking place. 
The object of s 341(2) is  to ensure the pari passu d istribution of

(371 ...... .........
the company's assets, not to impose a sanction fs r  moral
turpitude, and the intentions of the parties are, therefore, not 
r e l e v a n t ; t h e  e ffec t alone of the transaction should be looked 
to.

The word 'd isposition ' also appears in many other statutes, and 
cases on i t s  meaning in these other statutes w il l  often be referred 
to below in seeking to determine whether specific types of 
transaction are dispositions w ithin the meaning of s 341(2). 
However, i t  roust be borne in  mind that the value of these cases in 
seeking to interpret s 341(2) is  necessarily lim ited. As Street CO 
said In Mai Bower's Macquarie E lec tr ica l Centre (Pty) Ltd*3^  in 
relation to the Australian counterpart of s 341(2):

{37} See 497-514 below.

(38) The parties intentions may of course be relevant to whether or 
not the court w ill exercise its  discretion to validate the 
disposition - see 526-45 below

(39) [19743 I  NSWLR 254 at 258A.
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'The word "disposition" in one or other of i t s  forms, and in 
varying contexts, is  a coroaonplace in revenue statutes. There 
1s, however, l i t t l e  guidance to be had from examining such other 
contexts, apart from noting that the concept associated with the
use of sucji^ jjr^ ijw o lves the presence of both a dfsportor and a

(a ) I f  the Insolvency Act defin ition applies

The principal significance of the Insolvency Act defin ition of 
'd isposition ' 1s that i t  includes not only the transfer of a real 
r igh t but also a contract for such a transfer. As Watermeyer CO said 
in Estate Jager v Whittaker & Anor: ^ 2^

'This defin ition  is  important. I t  shows that a disposition may 
take the form of a contract which creates rights and obligations 
and may also take the form of an alienation o f property.'

The significance of the inclusion of the conclusion of a 
contract fn the meaning of 'd isposition ' may be illu s tra ted  by the

(40) Even the requirement of a dlsponee may be questioned - see 
443-4 below.

(41) See. also Re Oittmer Gold Mines (No 3) [1954} SR (Qld1 275 in 
which the court said (a t 2 8 2 ): ‘

"'D isposition of property" Is  a term of the widest 
significance. Occurring In other statutes an identical 
phrase has frequently been the subject of jud ic ia l 
decision. I quite recognise the danger, 1f not the fa llacy, 
of using decisions as to whether a particu lar transaction 
comes within the meaning of the phrase when used 1n one 
statute as a guide in deciding the question of whether a 
transaction fa lls  within the meaning of the same words used 
1n another statute not In pari materia. A ll I think that 
can safely be gathered TroSPsucli decisions is rea lly  
obvious - that the phrase is  usually one that should 
receive no restricted  in terpretation .'

See also H111 v Sumner 132 US 118 (1889) at 123.

(42) 1944 AO 246 at 250.
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case of a sale of goods by a company a fte r presentation of a 
winding-up application against i t .  I f  the conclusion of the contract 
of sale is  i t s e l f  a disposition w ithin the meaning of s 341(2), the 
sale w ill be void and the purchaser w ill have no remedies based on 
the contract (unless i t  is validated by the court under s 341(2)), 
whereas 1f the conclusion of the contract 1s not such a disposition 
the sale w il l  not be void and the purchaser w il l  have a claim for 
damages i f  the liquidator elects not to uphold the contract. The 
d istinction is  no less important, in the banking sphere eg a bank's 
righ t to in terest on monies lent after* and the v a lid ity  of a 
suretyship taken by a bank afte r, presentation of a winding-up 
application against the borrower or surety w il l  depend on whether or 
not the conclusion o f the contract of loan or suretyship is  i t s e l f  a 
disposition.

Further aspsftts of the defin ition w il l  be considered below in 
examining whether specific types of transactions are dispositions 
w ithin the /Bearing o f s 341(2).

(b) I f  the Insolvency Act defin ition does not apply

I f  tlie Insolvency Act defin ition does not apply, the precise 
meaning of disposition 1s less clear, the principal d iff icu lty  being 
to determine whether or not i t  encompasses the conclusion of a 
con trac t/4^

(43) 'The words "dispose of" are capable of two meanings. They 
may connote the actual handing over of the secondhand motor 
vehicle in pursuance of the contract, or they may connote 
the conclusion of the contract it s e lf  in terms of which 
such motor vehicle Is disposed of. This is  c lear from the 
dictionary meaning, of the words "dispose o f1' and the words 
"van die hand s it "  used In the Afrikaans text. I t  therefore 
remains to be considered what these words mean 1n the 
context of the sub-section and in the general context of 

(Footnote continued on next page)



That 'cHspos’itiOB' is  a word of wide meaning even in the absence 
of an express defin ition , has been held in many cases, 
Including sp ecifica lly  1n relation to the English and Australian 
counterparts of s 341(2):

‘ I see no harm in attributing a wide meaning to that term, 
because the power of the Court to make orders sanctioning the 
transaction is  su ffic ien t to avoid any In justice being done

(per Chitty 0 in In re Capital F1re Insurance Association^5^). 
McPherson^*^ is  of the same view on the ground that i t  follows 
from the purpose of the section - to ensure that the assets are 
■divided rateably among the creditors and to prevent the Improper 
alienation and dissipation of the property of a company in 
extremis - that the expression ‘disposition o f property' fs to be 
given a wide meaning.

I t  is  doubted, however, whether the reasons gfven by Chitty J  
and McPherson are va lid , at least in this country. The view has

(Footnote continued from previous page)
the Ordinance having regard to the obvious mischief that i t  
is  designed to remedy'

(per Boshoff 0 delivering the judgment of the Fu ll Bench in 
Dornehl v The State 1964(2) PH H228{Ti at 559 1n regard to 
s j ’j ’u j  of the Koad t ra f f ic  Ordinance 18 of 1957(T ). .(.The word 
‘acquire1 Is s im ilarly  capable of referring either to the 
conclusion of the contract or to the transfer of the real 
r ight - see Transvaal Investment Co Ltd v Sprinqs Municipality 
1922 AO 337 aTH TT J

(44) See ea CIR v Estate Kohler & Others 1953(2) SA 584(A) at 
600C-F; Ovenstone v 'STV l9B0TZT SA >zT(A) at 734 H: Kinloch HO 
& Anor v'KTnToch'l 'ffffiT lI) SA 679(A) at G98 A and 700“JCrffarO  
Offers v'T 'I’R ' Li^S6] AC 391(PC) at 400; H il l  v Sumner m  US

(45) (1883) 24 ChO 408 (CA) at 414. See also Re Dittmer Gold Mines 
(Mo 3) [19543 SR (Old) 275 at 282.

(46) Liquidation 143.



alrea<ty been taken^^  that s 341(2) can be the source of 
considerable hardship both to the company I t s e lf  and to third 
parties while contributing l i t t l e  to the attainment of the object of 
a fa ir  distribution of the company's assets, and further that the 
court's power to validate dispositions has not proved 1n practice to 
be an adequate safeguard against such hardship in other countries 
with sim ilar statutory provisions. The conclusion reached was, 
therefore, that where other factors are not decisfve s 341(2) should 
be interpreted re s trlc t iv e ly  rather than extensively. In other 
words, while 'disposition* c lea r ly  has a wide meaning, even on the 
most restricted interpretation, i t  should be given no wider a 
meaning than 1s necessary.

The principal question requiring to be answered Is  whether 
‘disposition' in s 341(2) refers only to the transfer of a real 
r ight or whether 1t also refers to a contract for the transfer of a 
real right.

The Oxford English Dictionary defines 'd isposition ' as:

'4. The action of disposing of, putting away, getting rid  of, 
making over, etc . . . .  bestowal; spec in Law, the action of 
disponing, bestowal or conveyanceoy"dee<Tor w il l  . . . .  1861 
W. B e ll Diet, Law Scot.. 292. A disposition 1s an unilateral 
deed of “aTienation, by which a right to property, either 
heritab le or moveable, 1s conveyed.'

'Dispose o f1 is  defined as:

'8 .c  To make over or part w ith by way of sale or i>argain, s e l l . '

'Dispone' is  defined as:

*4. Sc. Law. To make over, convey, assign, grant o f f ic ia l ly  or 
fn legal form.'

'Vervreem1 is  defined in Verklarende Hantfwoordeboek van die 
Afrikaanse Taal as: " ■

340.

(47) See 231-42 above.
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'Verkoop, in ander hande bring; oordra: 01 e ou famlHeplaas het 
hy vervreem. '

Although these det, ; , <ons refer to sale, they do not 
distinguish between the contusion of the contract of sale and the 
transfer of the real right pursuant to the sale, and one Is  le f t  
with the Impression that both acts together are probably what is 
referred to. I t  is  therefore d if f ic u lt  to draw any inference from 
the definitions as to whether 'd isposition ' may refer to either act 
separately.

Despite i t s  importance th is question has enjoyed l i t t l e  direct 
jud ic ia l attention to date even 1n countries such as England, 
Australia  and India where an extensive case law has developed in 
relation to their counterparts of s 341(2).

In  In re W iltsh ire  Iron Company Ex p Pearson^*^ the company 
had sold and delivered certain  Iron ore to one Pearson after 
presentation of a winding-up petition against i t ,  and Lord Cairns fn 
delivering the judgment of the Court of Appeal said (without further 
discussion or rootlvation ):^9^

' . . . I f  before the winding-up order was made there was no change 
or disposition o f property, 1f the Iron remained the property of 
the conpany, and a ll  between the company and Pearson continued 
in contract open and executory, then the 153rd section^50) has 
no application- Pearson is  simply in the position of any other 
person having a claim against the company on a broken 
contract.. . 1

(48) (1868) 3 Ch App 443.

(49) At 447.

(50) The counterpart In the Companies Act 1862 of s 341(2) reading:

'Where any company is being wound up by the court . . .  a ll 
d ispositions of the properly, effects and things 1n action 
of the company . . .  made between the commencement of the 
winding up and the order for winding up, sha ll, unless the 
court otherwise orders, 6*3 void.*
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Lord Cairns' statement is  elaborated by Chitty 0 In In re Oriental 
Bank Corporation Ex p Guillemin: ^ ^

’In his Judgment fn that case he states that i f  before the 
winding-up order is  made there is  no change or disposition of 
property, but the matter s t i l l  continues in contract open and 
executory, sect. 153 has no application. As that case orig ina lly  
stood upon the evidence, Pearson, a fter the presentation of the 
petition but without no ticTTTTb, contracted to buy iron of the 
cortpany, and paid the price, but the Iron was not delivered to 
him, nor did the property in i t  pass to him before the 
winding-up order was made; and in these circumstances i t  was 
held that inasmuch as the contract was incomplete and rested on 
contract only, he was not entitled  to an order for the delivery 
of the fron, but had merely a right of proof. On further 
evidence being subsequently adduced i t  was held that the 
property in the Iron had passed to him as purchaser before the 
order to wind up had been made. And i t  was then held that the 
transaction being complete as a disposition of property, the 
Court ought, under the discretionary power conferred by sect. 
153, to confirm the transaction. This is  an Important authority 
on the construction of sect. 153, and shows that dispositions of 
property only are affected by the section, and that contracts 
are le f t  untouched.'

(511 (18851 28 ChO 634 at 639. See too Clarke v West Calder Oil 
Company (1882) 9 R 1017 at 1031-3. -------------------------

(52) See too In re Canadian P ac ific  Colonisation Corporation Ltd 
(1891) 4(T wr 4WTD m which the tngiish counterpart of 
s 341(2) was held not to 'include a proof for services 
rendered', and Sabapathi v Sabapathi Press Co Ltd AIR 1930 
Madras 1012 a t 1016 in which the purchase of goods was held 
not to be a disposition, without discussion. In Barned's 
Banking Company Ex p The Contract Corporation (1867) i  ch App 
1 0b the entering of The Contract Corporation on the register 
of members of the bank in respect of certain  partly paid-up 
shares was held not to be a disposition by The Contract 
Corporation despite the fact that the resu lt of its  being so 
entered on the register was that i t  became lia b le  for any 
ca lls  that might be made on the shares. The shares had been 
registered in the name of a nominee of The Contract 
Corporation against an indemnity by The Contract Corporation 
for any ca lls  that might be made on the shares. The e ffec t of 
the entry of The Contract Corporation on the register of 
members was therefore that The Contract Corporation became 
lia b le  d irectly  to the company for any ca lls  on the shares in 
lieu  of the previous l ia b i l i t y  to indemnify i t s  nominee i f  any 
ca lls  were made on the shares. I t  is  not clear, however, 

(footnote continued on next page)
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In Mahesh Co 4 Anor v The Oil M ills  Ltd. on the other 
hand, the assumption of a l ia b i l i t y  by a company was held to be a 
disposition within the meaning of the Indian counterpart of s 341(2) 
even without payment 'as I t  was never the intention of law to permit 
the directors to make a disposition of property in such an Indirect 
manner1. Howeve", only a b rie f summary of the case is reported and 
no further details are givers.

There are also a number of other cases on the English, 
Australian and Indian counterparts of s 341(2) which at ?1rst sight 
appear to support the Interpretation that 'd isposition ' encompasses 
the conclusion of a contract, although the view w ill be taken that 
on closer examination i t  is  doubtful whether any of the cases In 
fact; supports th is interpretation.

(54)In In  re Park Ward and Company Ltd the issue of a 
debenture was assumed, without discussion, to be a disposition 
w ithin the meaning of the English counterpart of s 341(2). Now, a

(footnote continued from previous page)
whether the court considered the assumption of a l ia b i l i t y  not 
to be a disposition or whether i t  considered that no new 
l ia b i l i t y  had in fact been assumed:

' I t  was said that entering the Contract Corporation on the 
register must lead to some subtraction of the ir property to 
satis fy  the ir engagements, and, therefore, was 1n e ffec t a 
disposition of the ir property. I apprehend that is  not the 
meaning of the section. I f  a b i l l  of exchange upon which a 
company was liab le  were dishonoured, the notice of 
dishonour given to the company, 1f they were Indorsers, 
a fte r the ir wfndfng-up, might lead to the subtraction or 
disposition of part of their property; but i t  could not, as 
i t  seems to me, be contended that the holder of a b il l  of 
exchange could not give notice of the dishonour of i t  to 
the company a fte r the winding-up had commenced'(at 118).

(53) AIR 1955 NUC (A l l ) 3576.

(54) [1926] Ch 828.
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debenture is a ‘document which either creates a debt or acknowledges 
^ (55) an(j the -ssue Qf a de{jenture) therefore, relates to the 

conclusion of the contract (of loan), not to ths transfer of a real 

right. Ho reasons are given in the judgment for the assumption that 

a debenture Is a disposition, but 1t may be noted that the report of 

the case does not indicate whether the debenture was secured or 

n o t ^ ^  and this may be the reason for the court's assumption 

because if the debenture was secured the giving of the security 

would have been a disposition/5^

In 3 cases a sale has been treated as a disposition: Re 

Rushcutters Court (Pty) Ltd/ 58  ̂ Re Selmar (Pty) Ltd^ ^  and In 

re A I Levy (Holdings.) L t d . ^  In the Rushcutters case the court 

overruled an objection that an agreement of sale was Inadmissible in 

evidence because It was not stanpsd, the court holding that it was 

void 1n terms of the New South Wales equivalent of s 341(2} and 

therefore did not require to be stamped. However, In seeking to draw 

•Inferences from cases in Conroon Law countries it is necessary to 

bear in mind that the Conation Law recognises 2 forms of ownership, ie

(55) Levy v Abercorris Slate and Slab Company (1888) 37 ChO 260 at 
263"4; Halsbury v o T 7  'Companies' #813.

(56) 'The term [debenture] imports a debt - an acknowledgment of 
debt ... This obligation ... is in most cases at the 
present day accompanied by some charge or security'

(per Chitty J 1n Edmonds v Blaina furnaces Company (1387) 36 
ChD 215 at 219).

(57) See 399-404 below.

(58) (1978) 3 ACLR 527 (NSW).

(59) [1978] VR 531.

(60) [1964] Zh 19 at 28-9.
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equitable and legal ownership, and that, unlike the transfer of 

ownership in South Africa, equitable ownership may pass on the mere 

conclusion of the contract without delivery/61  ̂ Moreover, 

although equitable interests were originally personal rights they 

have come to resemble real rights, and as Starke J said in the 

Selmar case:

'I see nothing in the section to require me to limit the words 
"disposition of property" to a legal as opposed to an equitable 
disposition.1

The same reasoning, it is thought, underlies the Bushcutters and 

A  I levy cases. The A I Levy case, in which the court validated the 

sale of certain leases, can, it is suggested, be additionally 

explained on the basis that the court did not distinguish between 

the conclusion of the contract of sale {which under our law would 

give rise to a personal right only) and the delivery of the leases 

and the giving of possession of the leased premises pursuant thereto 

(which under our law would give rise to a real r i g h t ^ b *

Others^^  the court a quo had held, and its judgment had been

(61) Halsbury vol 16 ’Equity' ## 1343-4 and vol 42 'Sale of Land' 
I F W f f .

(62) ‘Although at first equitable interests were merely rights 
in personam against the trustee, they have come to resemble 
rights or proprietary rights {Baker v. Archer-Shee

(Earl Jowltt & C Walsh Jowitt's Dictionary of English Law 2nd 
ed by J Burke (London 19/7) vol l, definition of TquTtable 
interests’ at 711). See a!so Carter v Carter [1896] 1 Ch 62 at 
67 . ------------------

(63) At 533(50). Cf Re Norman King and Co (Pty) Ltd (I960) 60 
SR(NSW) 98 at 102-4. See generally McPherson Liquidation 143-4.

(64) See 436-8 below.

(65) AIR 1932 PC 1. See also Ramesh Chandra v Chopasni Ice Aerated 
Water and Oil Mills ltd A ir iso’a Rajasthan la/.



confirmed on appeal, that the granting of a 10 year lease of fixed 

property should be set aside as a void disposition under the Indian 

counterpart of s 341(2). On further appeal to the Privy Council, the 

matter was decided on other grounds but the Privy Council apparently 

accepted that the granting of a lease 1s a disposition for it 

safd:'66 '

‘...so far from declaring it void under the section, it was a
transaction to be confirmed almost as a matter of course.’

However, no distinction was again drawn between the conclusion of 

the contract of lease and the transfer of the real right by giving 

the tenant possession of the leased premises and it follows, it 1s 

considered, that no inference can be drawn from the case as to 

whether or not the mere conclusion of a contract of lease 1s a 

disposition.

The textbook writers who refer to the .flatter merely refer to the 

Wiltshire and Oriental Bank cases without comment.^6^

The word Wervreemding' appeared without definition in the 

pre-Union Insolvency Laws of the Transvaal^6®^ and Orange F>*ee

346.

(66) At 10.

(67) Pyeroont's Company Law of South Africa 6th ed by M A Dlemont S 
. M  A  Boehttfce (Cape Town 1953) 429; Lord Wrenbury Buckley on the 
* Companies Acts 14th ed by G B Parker « M Buckley_ (London 1 M I )

&/a; V e h m n g t o n  Company Law 722; Sir F Gore-Browne Gore-Browne 
on Companies 43rd ed by A J Boyle et a) 11 (Bristol 1994) 
#32-18; W F Hamilton Company Law 3rd ed (London 1910) 447. 
Pyemont Company Law 4zy ano uucxley Companies 575 further 
state that the acceptance of a bill is not a disposition, 1e 
in effect that the assumption of a contractual obligation to 
make a payment 1s not a disposition, and they cite as 
authority for this statement In re London and Mediterranean 
Bank; Bolognesi's Case (1870) S 6h App 567. However," the court 
Tri fact Field that the acceptance in issue was not an 
acceptance by the company because 1t had not been signed by an 
authorised signatory - see 427-32 below.

(68) 13 of 1895 (T).



S tate^®^ and it is therefore appropriate to examine what meaning 

was placed on it by the courts in that context.

In Grobler v Trustee Estate de Beer^70  ̂ the Appallate Division 

was called upon to decide whether a payment fell within the scope of 

’vervreemdlng' 1n s 33 of the Transvaal Insolvency Law which 

provided:

‘33. ledere vervreemdlng van en 1eder verband of pand op eenige 
gedeelte van den boedel, door den insolvent gedaan of 
gevestlgd op eenigen tljd waarop h1j de sequestratie van 
zijn boedel kon verwachten, tenzij zoodanige handeli»ig 
plaats had ter goeder trouw en op reehtmatlge conslderatle, 
is nietig.1

In holding that a payment is a disposition Wessels AJA, as he then 

was, made the following general remarks regarding the meaning of 

'vervreemdlng':

'The Dutch word "vervreemdlng" which is the word used in the 
original text of the Insolvency Law is a literal translation of 
the Latin law term alienatto and this is defined by Brfssoniws 
as omnls actus per quem dominium transfertur.(/2> Every act, 
therefore, by^whlch an insolvent parts with an asset in his 
estate fs an alienation, whether Shat asset is a corpus, a sum 
of money or a right of action-'(^)

(69) Law 104 (0).

(70) 1915 AD 265. See further Cronje NO v Paul Els Investments 
(Pty) Ltd 1982 (2) SA 179(T) at iTJ/-y "in"whiclTthe history Is 
Traced of the use of 'alienation', 'disposition1, 
'vervreemdlng' and 'beskikking oor' 1n the pre- and post-Union 
insolvency legislation.

(71) At 274.

(72) Every act by which ownership is transferred.

(73) The Digest 50.16.67 expressly excludes the conclusion of the 
contract:

(Footnote continued on next page)
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True, the question of whether the conclusion of a contract may 

constitute a disposition was not before the court and was not 

referred to by 1t, but the emphasis placed by the court on the 

transfer of the real right 1s unmlstakeable.

(Footnote continued from previous page)
'"Alienatum" non proprle dlcttur, quod adhuc in dominio 
venditoris manet: "vtsndltum" taroen recte dlcetur.'

{'Anything which remains under the control (“In the ownership" 
would be a preferable translation) of the vendor is not 
correctly held to harve been alienated, but It still jnay 
properly be said to have been sold' - Scott's translation.)

See also Digest 18.1.67 and Codex 5.23.1. W  Modderman Handboek 
Voor Het Romeinsch Recht 4th ed by P A Tichelaar (Groningen 
lifUB) sets out the position in Roman Law as follows (at 238-5):

'Vervreemdlng en afstand zijn rechtshandelingen, waardoor 
fn het algemeen a)Je rechten kunnen verloren gaan.

'Oe ultdrukklng vervreemden komt voor In verschillenden 
zin. Vooreerst teteekent vervreemdlng eene handellng, 
waardoor lemand aan een ander eene hem toebehoorende zaak 
overdraagt of eeh recht op die zaak vestlgt, waardoor het 
elgendomsrecht wordt beperkt. In rulmeren zin wordt er mede 
onoer verstaan het prljsgeven van een recht, zij het ook 
zonder overdracht. In den ruimsten zin omvat het ook nog 
het verloren gaan van een recht ten gevolge van de 
lijdeljjkheid van den rechthebbende. Het nlet gebruik maken 
van eene gelegenheid tot vermeerdering van het vermogen 
valt echter nlet onder vervreemdlng.'

J Saride A Treatise upon Restraints upon the Alienation of 
Things translated by W S Webber ( Capetown 1892) throughout 
Inti treatise treats alienation as the transfer of ownership 
(or some lesser real right) - see eg 1.1.3.16; 1.5.1.3; 
1.10.7; 2.1.13; 2.3.5; 3.3.12; 3.4.7. It is true that he 
does refer to various contracts, eg sale, exchange and 
donation, as alienations, but he does so in the context of the. 
transfer of ownership, and he apparently means the transfer of 
ownership pursuant to such contracts - see eg 1,1.3.17-21; 
3,3.12; 3.4.7. Paragraph 3.4.7, dealing with testamentary 
restraints on alienation, is especially significant:

'3.4.7. The first effect, therefore, of this prohibition 
is that by the Justinian Law it prevents the
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The question of whether the conclusion of a contract may 

constitute a disposition Independently of the transfer of a real 

right was directly in issue in Grobler v Grobler’s Trustee^ 1̂  in 

relation to the similarly worded s 3 7 * ^  of _the Insolvency Law, 

and Innes CJ, delivering the judgment of the Full Bench of the 

Transvaal Supreme Court, held:

'First, we are asked to set aside the sale of the five-sixths as 
an undue preference. Sec. 37 of the law, under which this count 
is brought, refers only to "alienations, payments, mortgages or 
pledges-'1 It is the parting with or burdening any of the assets 
of the estate which, under the circumstances detailed in the 
section, is declared to be a null and void transaction as 
against the trustee; and for my part I do not understand a 
prayer to declare a contract null and void as an undue 
preference, apart from the alienation which purported to be made 
In pursuance of that contract.’'75)

{Footnote continued from previous page}
transfer of dominium. There remains, however, a valid contract 
entered into with regard to the alienated property, by which 
the vendor is liable to the purchaser to carry out the 
contract, or to be responsible for any loss he may sustain.'

The same, ft may be noted, Is true of Anglo-American Conmon 
Law: In re Hubbel Trust: Hubbel et al v Hubbel et al 113 NW 
512 (S"'C Iowa, 1907} at 515;--------------------------------

'...any transfer of real estate, short of a conveyance of 
title, is technically not an alienation of the estate.1

(74) 1908 TS 423 at 426.

(75} '37. tederfi vervreemding van eenig gedeelte van <ten boedel en 
iedere betaling door den Insolvent aan een crediteur gedaan en 
ieder verband of pand door hem ten behoeve van een crediteur 
op eenig gedeelte van den boede! gevestlgd, op een tij<l dat 
hij de sequestratie van zijn boedel kon verwachten, met het 
doel om zoodanlgen crediteur direct of Indirect boven de 
andere crediteuren te bevoordeelen, stelt eene onbehoorlijke 
preference daar en is mltsdien nietlg...1

(76) See also;

(1) Somers NO y Lange (1B95) 2 Off Rep 194 in which the 
insolvent had, prior to M s  insolvency, sold and 

(Footnote continued on next page)
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Qn the other hand, in Mosly NO v Meyer^ ^  a suretyship was 

held by the full Bench of the Orange River Colony High Court to be a 

disposition within the meaning of s 83 of the Orange Free State 

Insolvency law which provided:

'83 - Iedere vervreemdlng, transport, geschenk, cessie, 
levering, verband of pand van eenige goederen, roerend of 
onroerend, personnel of re'eel, gedaan door eenfgen insolvent op 
eenigen tljd waarop men do or bewijs fcan aantoonen dat zljne 
schuiden, billijk berekend, zijne baten, biUiJk gewaardeerd, te 
boven gingen, temtlj detelve gemaakt 2ljn ter goeder trouw en op 
rechtmatige en geldige consideratie, zullen nul en van geener 
waarde zijn.’

The Court did not give any reason for its judgment beyond saying 

that the defendant ‘was giving his credit away’. The i.«me section

(Footnote continued from previous page)
delivered goods to the defendant on the sarae day. The 
court held that an alienation within the meaning of
s 84 of law 21 of 18BO(T) had occurred and set it
aside as an undue preference, but held that the 
defendant's claim should not be forfeit in terms of 
s 88 of the same law.

(ii) Transvaal Investment Co ltd v Springs .Municipality 
T h ^ h T c h H T n n e f  cJ said, at 'Mi, in 

relation to 'acquire' (in a different context):

’Now, juristical ly, the word "acauire" connotes 
ownership] the ordinary legal meaning implies the 
acquisition of dominium. To acquire a thing is 
to become the owneF'o? it. No doubt it may be 
used in a wider sense so as to include the 
acquisition of a right to obtain the dominium; 
but the narrower meaning is the accurate and more 
obvious one.1

(111) Estate Osman v Registrar of Deeds & Others 1958(3) SA 
SaOtfO at ba’jU;' a d m ehl V ~ i  he State 1964(2) PH 
H228(T); Kinney et aT'vlfofinan 06~Nf! 2d 774 (SC Ohio.1949>i -----------

(77) 1908 ORC 93.
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was in Issue again before the same Bench, now the Full Bench of the

Oranae Free State Provincial Division, in Trustee of Haddad Bros v * . . — .--------------------------
K a H m  8 Zladyv ' and it was again taken for granted, without

discussion, that the assumption by a partnership of the liability of

one of the partners was a disposition within th? meaning of the

section.

Strangely, in none of the cases on the Transvaal and Orange Free 

State Insolvency Laws were any of the other cases referred to.

A question which may also be asked Is whether, if the transfer

of a real right pursuant to a contract will be void, the conclusion

of the contract must not itself be void on the grounds of

Impossibility. The answer to this question, however, is that

impossibility must, In order to render the contract void, be

objective Impossibility; the mere inability of the debtor to
(791

perform, a subjective Impossibility, is not sufficient.

The weight of authority 1s thus in favour of limiting the 

meaning of 'disposition1 in s 341{2) to exclude the conclusion of a 

contract if the Insolvency Act definition does not apply, and this 

accords with the view already expressed*793  ̂ that 1n the event of 

ambiguity s 341(2) should be interpreted restrictively rather than 

extensively. The view is accordingly expressed that if the 

Insolvency Act definition does not apply, 'disposition1 in s 341(2) 

does not include the conclusion of a contract.

(3) Weaning of ‘property1

As in the case of 'disposition', the meaning of 'property' in 

s 341(2) depends upon whether or not the Insolvency Act definition

(78) 1912 OPD 96.

(79) De Wet 4 Yeats Kontraktereg 76-7; JTR Gibson South African 
Mercantile and Company Law~5th ed (Cape Town 1983r77^

(79a) See 231-41 above.



applies, although, in contrast to the definition of 'disposition', 

the Insolvency Act definition of 'property' is narrower than the 

ordinary meaning- The definition and the ordinary meaning will again 

be examined separately. There are, however, 2 preliminary points 

common to both the definition and the ordinary meaning and these are 

dealt with first.

Firstly, the Insolvency Act deffnftfon expressly includes 

contingent interests in property and It 1s considered clear that the 

ordinary meaning does likewise. However, a person cannot be said to 

have a contingent Interest In something which another may or may not 

choose to give or bequeath to him in the future, 1e 1n a spes. Thus, 

in Stern & Ruskin NO v Appelson^80  ̂ the insolvent had been a 

bookmaker and had become a member of the Transvaal Bookmaker's 

Association Co-operative Ltd on payment of a substantial entrance 

fee. The regulations of the company provided for a refund of the 

entrance fee on the death of the member, payment to be made to any 

person indicated in writing by the deceased, provided that payment 

would be in the discretion of the board. The deceased nominated the 

defendant to receive tho refund and the company 1n fact made payment 

to the defendant. The court held that the nomination and payment did 

not constitute a disposition by the insolvent of his property within 

the meaning of s 26 of the Insolvency Act because no property had 

been disposed of. The same reasoning is, it is considered, 

applicable to the ordinary meaning of disposition.

Secondly, the money standing to the credit of an attorney's 

trust bank account was held in De VilH e r s  NO v Kaplan^81  ̂ to be 

the attorney's property within the meaning of the Insolvency Act 

definition despite s 33(3) of the Attorneys, Notaries and

352.

(80) 1951(3) SA 800{W) at 804 ff.

(81) 1960 (4) SA 476(C).
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Conveyancers Admission Act^82 * which deemed such a credit not to 

form part of the assets of the attorney (save to the extent of any 

excess In the account over the attorney's trust liabilities); 

however, the reasoning employed 1n the decision is criticised 

balo».(83)

(a) If the Insolvency Act definition applies

The Insolvency Act definition of 'property' embraces all

property except property situate outside South Africa and

fideicommissary Interests. Although the definition does not 

specifically refer to corporeal and incorporeal property, both are 

clearly included in the term as used 1n the Insolvency Act.

In dealing with the question of what assets vest in the trustee, 

Mars^8 5 * expresses the view that the reference in the definition 

to 'property wherever situate within the Republic' serves not to 

exclude property situate outside South Africa but rather to extend 

the operation of a sequestration order beyond the territorial limits 

of the particular division of the supreme court granting it. It may 

be noted, however, that all the decisions relied on by Mars relate 

to the 1916 Act In which the definition read:

'"pr&perty" shall include movable or immovable property wherever
situate within the W i n n  • •. ‘

while, ss alrsady pointed out, the definition in the 1936 Act is:

(82) 23 Of 1934; now s 78(7) of the Attorneys Act S3 of 1979.

(83) See 387-90 below.

(84) See eg s 83.

(85| Insolvency #10.6,
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1"property" means movable or immovable property wherever situate
within the Republic 

{The underlining has been added.)

The latter definition is not, it is thought, susceptible of any 

interpretation other than that it is limited to property in this 

country; accordingly, such extraterritorial effect as a 

sequestration or winding-up order may have is not due to the 

definition of 'property' but due to the fact that sequestration and 

winding-up orders in one country are by the comity of nations often 

recognised as effective in another However, there would be no 

reason for another country to enforce s 341(2) in regard to property 

in that country when the section is expressed to only apply to 

property situate in this country. In any event, as will be shown in 

the next section, even if s 341(2) purported to apply to property 

wherever situate, the better view is that the recognition called for 

by the comity of nations does not extend to relation back provisions 

such as s 341(E).

Considerable difficulties can readily be envisaged in seeking to 

determine the situs of property such as copyright, debts owed by 

non-residents to the insolvent, goods in transit to and from South 

Africa, etc, but it is considered that it follows from the wording 

of the definition that the situs must be determined.

<b) If the Insolvency Act definition does not apply

The ordinary meaning of 'property' is very wide and comprehends 

all property, movable and Immovable, corporeal and incorporeal, 

conditional and unconditional. The definition in Webster's 

D i c t i o n a r y is:

(86) See eg R v Etberg 1932 AD 142 at 145.

(87) Webster's Third Hew International Dictionary (Springfield 
Massachusetts 1971).



something to which a person has a legal title: an estate in 
tangible assets (as lands, goods, money) or Intangible rights 
(as copyrights, patents) in which or to which a person has a 
right protected by law.1

Although, unlike in th-? case of the Insolvency Act definition, 

property situate outsidt* South Africa Is not excluded, the 

difference 1n practice may not be as great insofar as s 341(2) is 

concerned as would at first sight appear to be the case. The reason 

for this is that the courts of foreign countries are in any event 

unlikely to recognise the application of s 341(2) to property 

situate 1n those countries. As Lord Dunedin said in Galbraith v 

Grimshaw & Anor*8^  in regard to the question of whether the 

doctrine under English bankruptcy law^®9  ̂ of relation back of the 

commencement of a bankruptcy to the first act of bankruptcy applies 

in foreign countries:

'Now so far as the general principle is concerned it is quite 
consistent with the comity of nations that it should be a rule 
of international law that if the Court finds that there is 
already pending a process of universal distribution of a 
bankrupt's effects it should not allow steps to be taken in its 
territory which would interfere with that process of universal 
distribution; and that-1 take to be the doctrine at the bottom 
of the cases of which Goetze v Aders (2 R 150) is only one 
example. But if you wish to extend that not only to the question 
of recognising a process of universal distribution but also of 
introducing the law of relation back, then 1t seems to me you at 
once get Into rather great difficulties, because the question at 
once arises, according to which law will you apply the doctrine 
of relation back? If you take the law of the country of the 
bankruptcy, then the executfon or security in question m y  be 
and often is of a kind which 1s quite foreign to the system of 
U.w which you are administering In the Bankruptcy Court. If on 
the other hand you take the law of the country of the 
attacl;n>ant, then you have to administer a law which 1s quite 
ignorant of the precise execution pr security with which It has 
to deal.'

(88) [1910] AC 508 (HLE) at 513. See also Lord Loreburn LC's speech 
at 510 and Dicey and Morris on the Conflict of Laws 10th ed by 
OHC Morris (London 1980) at /Ob.

(89) Section 43 of the Bankruptcy Act 1883, now s 37 of the 
Bankruptcy Act 1914.



(4) Significance of the words 'by any company’ - Involuntary 
dispositions____________________________________________________

Section 341(2} avoids every disposition of its property ••• by 

any company This contrasts with the 1926 Companies A c t , ^ ^ "

and the E n g l i s h , A u s t r a l i a n * 92  ̂ and Indlan^3  ̂ Companies 

Acts which refer to 'any disposition of the property ... of the 

company’. Do the underlined words imply the commission by the 

company of an act, thus excluding dispositions by operation of law 

(eg set-off, liens, prescription, accessio, comrnixtio and 

specificatio^ h ,  compulsory dispositions (eg judicial 

attachments, other dispositions in compliance with orders of court 

and expropriation^9^ ) ,  the automatic delivery of future property 

as 1t comes Into existence (eg pursuant to a covering cession of 

^) and other dispositions not involving an act

(90) See s 178(2).

(91) See s 227 of the Companies Act 1948.

(92) See s 368 of the Companies Act 1931{Cth). The distinction is 
alluded to In Re Dittirier Gold Wines Ltd (Ho 3) [1954] SR (Qld) 
275 at 283-4 as follows:

'Can the attorney, armed with such a power as here exists, 
lawfully do that which the principal may not lawfully do? 
The words of the section are plain. It refers to “any 
disposition of the property of the company" and is not 
confined to "any disposition by the company of its 
property-" I see no valid reason to read the words in the 
latter restricted sense.'

With respect, however, a disposition effected by an agent on 
behalf of the company is 1n any event a disposition ‘by the 
company' and therefore even 1n this country where the section 
does use the words 'by any company' a disposition effected by 
an agent will fall within the ambl* of the section.

(93) See s 536(2) of the Companies Act 2 of 1956.

(94' See 394-5, 440-3, 450-2 and 454 below.

(95) See 454-9 below.

(96) See 411-7 below. See also 417-20 below in regard to notarial 
bonds which hypothecate all the grantor’s movable property 
front time to time.



on the part of the company (eg the cancellation of a contract by the 

other contracting party and the dilution of the company's 

shareholding In another company by the issue of shares to third 

p . r « « l w >K ' 3 8 >

The case of CulH n a n  Prooerties Ltd v Transvaal Board for the----- --__----------------
Development of Peri-Urban Areas is a strong authority for the 

Interpretation than an act by the company is necessary. The question 

in issue in that case was whether an expropriation constituted a 

disposal within the meaning of s 27(l)(d) of the Transvaal Townships 

and Town-planning Ordinance^00  ̂which provided:

'... wherever any erf in a township is disposed of by the owi;;r 
... such owner shall pay ... an endowment to the local authority

and in holding that an expropriat1'o>i {ltd not constitute such a 

disposal MelametO said:^101^

‘[The dictionary definition of "dispose of"] all contemplate or 
connote an act by the person who has possession of or the right 
to such property. Expropriation on the other hand contemplates a 
deprivation of rights without the co-operation of th«. person 
having such rights....

’The term "disposal" as used 1n sec. 27(1) of Qrd. 11 of 1931(T) 
and as set out above was considered 1n the Appellate Division by 
Hoexter, O.A., 1n relation to the date thereof for purposes of

(97) See 448-50 and 459-64 below.

(98) At common law a restraint on alienation generally applies to a 
voluntary alienation only and not one which takes place 
compulsorily or by operation of law (Digest 23.5.1; Sande 
Restraints 3.3. 34; Oodasing v Christie NO & A nor 1961 (3) SA 
t»5J(A) at &61A-B; M m  uorbett et al11 rhe Law oT~Succession In 
South Africa (Cape Town 1980) 302, but_:r£"”ls considered that 
little assistance is to be had from this fact in interpreting 
s 341(2) in view of the different circumstances.

(99) 1978(1) SA 282(T).

(100) 21 of 1931(7).
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valuation In Peri-Urban Areas Health Board v Tomaselli and 
Another, 1962(31 S.A. 346(A.D.J at p.361, as fotlowl:

"...The disposal of a right connotes some legal act on the 
part of the person of Inherence of that right. In the case 
of a contract disposing of a right" by one party to tfie 
other the making of the contract is the legal act whicW 
disposes of the right concerned..."

The italicising above has been done by me Insofar that It 
decides that the disposal connotes some legal act on the part of 
the person who has the rights, i.e. the township owner ....

'The Interpretation contended for by the respondent ... ignores 
the words by the owner" in the section. The section requires an 
act by the owner. Giving each word in the section a meaning, as 
is required in a proper Interpretation thereof, it Is clear that 
it is only wher. an erf 1s disposed of by the owner that 
endowment Is payable. The Interpretation of the respondent would 
give to the verb "dispose" whfch fs an active verb a passive 
meaning and lead to a straining of the language.

’The word "dispose" requires an act by the holder of the rights
- this 1s evidenced by the dictionary meanings tc which I 
referred above and in nv view Is so found by Hoexter,, J.A. in 
the passage to which I have referred above. Any doubt in this 
regard, is removed, In my view, by the insertion of the words 
Hby the owner"....

'It is not for me to decide whether In principle there is 
justification for requiring endowment to be paid on the proceeds 
of a voluntary transaction by a township owner and not when he 
1s deprived of rights but compensated on the same basis as if a 
voluntary transaction had taken place. This might well be a 
casus omissus but this Court cannot supplement such condition or 
section 1n the Ordinance, Its sole duty is to construe the 
condition and section as U  stands.'^02 )

On the other hand the courts In the United States, in dealing 

with a similar problem under the United States Bankruptcy Act 1898,

(102) See also Kinloch NO & Anor v Kinloch 1982(1) SA 679(A) at 697G
- 698G; Nell son v ft&ernethy"T£9~r~HT7 (SC OKL, 1913), and Love 
v Pamoiin 8 Others Hi f /Sb (CC Tenn, 1884); but cf Watson v 
H T xoh113 ‘ A 'T SST T o f £ * A h j , 1921). ----------



came decisively to the opposite conclusion. Section 60b of the Act 

provided:

'If a bankrupt shall have ... made a transfer of any of his 
property ... and the person receiving it ... shall ... have 
reasonable cause to believe that the ... transfer would effect a 
preference, it shall be voidable by the trustee'

and ‘transfer’ was defined*103* as:

'the sale and every other and different mode of disposing of ... 
property.1

In Pirie v Chicago Title & Trust Co ^1^ *  the Supreme Court said:

'The word [“transfer"} 1s used 1n its most compre/iensfve sense, 
and is intended to include every means and manner by which 
property can pass from the ownership and possession of another, 
and by which the result forbidden by the statute may be 
accomplished, - a preference enabling a creditor "to obtain a 
greater percentage of his debt than other creditors of the same 
class".1

Pfrig's case related to the question of whether a payment was a 

'transfer' and not to Involuntary transfers, but the comprehensive 

meaning attributed to 'transfer1 by the Supreme Court has been held 

in a number of cases to embrace Involuntary transfers/105*

Which approach are our courts likely to take 1n regard to 

s 341(2)?

(103) Section 1(25)

(104) 182 US 438 (1901) at 444.

(105) See eg Adler v Sreenffeld 33 ?2ii 955 (CCA 2, 1936) which 
refers to involuntary transfers in qeneral and Golden Hill 
Distilling Co v Loque 243 F 342 (CCA 6, 1917) at M l  and 
Wheeler v Johnson~ 2 o F 2 d  455 (CCA 8, 1928) at 457 in which 
sales in execution were held to be 'transfers'.
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Prfma facie the words 'by any company' do, it is thought, 

connote an act on the part of the company. The objection to this 

approach is, however, that It would give rise to serious anoma'lies. 

These anomalies may be illustrated by the case of s e t - o f f . I f  

a compare simultaneously owes a debt to, and 1s owed a debt by, 

another person the parties could either discharge the debts by 2 

payments or either of them could Invoke set-off. The economic 

consequences are identical but in the case of set-off there may well 

have been no act on the part of the company, ahd if s 341(2) 

requires such an act the payment by the company of Its debt will 

only be hit by the section if wade separately and not if made by way 

of set-off.

It follows, it is thought, that the courts will endeavour to 

avoid these anomalies by interpreting s 341(2) as not requiring an 

act on the part of the company. True, the view has already been 

taken*10^  that if other factors are not decisive s 341(2) should 

rather be interpreted restrictivey than extensively, but it is 

thought that the anomalies that would arise if s 341(2) were to be 

Interpreted as requiring an act on the part of the company are such 

that they outweigh this consideration.

It must be borne in mind* however, that the function of the 

courts is to interpret the law, not to make it: ludicis est lus 

dlcere non dare. ^ * ^  It Is therefore only open to the courts to 

hold that s 341(2) does not require an act on the part of the 

company if this is a possible interpretation having regard to the 

words used. If this 1s a possible Interpretation, however, it is

(106) For further examples see 454-64 below.

(107) See 231-42 above.

(108) R v Tebetfoa 1959(2) SA 337(A) at 346F; Steyn Uitleg 14 ff.



thought that the courts will not hesitate to adopt it in view of the 

anomalies that arise if an act on the part of the company is 

necessary. Is this, then, a possible interpretation? Melamet J in 

the Cullinan case apparently thought not, but he was concerned with 

a fiscal provision which by its nature called for a restrictive 

interpretation in the event of ambiguity,**09  ̂ and one may 

question whether he would have state^ his view as categorically had 

he been dealing with a provision such as s 341(2). The better view 

1s» it is suggested, albeit with some diffidence, that the words 'by 

any company1 can be interpreted as referring not so much to the act 

of disposing as to the fact that the disposition Is of the company's 

property, and that they should accordingly be given this 

Interpretation*

If this view is incorrect there may nevertheless be a 

disposition within the meaning of s 341(2) where the involuntary 

disposition flows from a prior act by the company eg where the 

company incurs a debt 1n favour of a person who Is alreacly a debtor 

of the company with the result that set-off operates. No doubt, 

however, the prior act by the company would itself have to have 

taken place after the presentation of the winding-up application for 

s 341(2) to apply.

(5) Conditional dispositions

(a) Suspensive conditions

If a disposition made by the customer prior to presentation of a 

winding-up application against it ts subject to a suspensive 

condition which is only fulfilled after presentation Is the

(l09> Israelsohn v CIR 1952(3) SA 529(A) at 540F-H; Steyn Uitleg 
nut'f. (it may be noted, however, that Melamet J did not in 
fact refer to this rule of interpretation.)
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disposition avoided by s 341(2)? This question may arise whether the 

disposition consists of the conclusion of a contract - eg the grant 

of an overdraft facility may be conditional upon the customer's 

furnishing security - or consists of the transfer of a real right 

pursuant to the contract - eg security may be furnished by the 

customer for its entire indebtedness to the bank on condition that 

its overdraft facility is increased. Consideration will also be 

given to the question of what the position is where the condition is 

not fulfilled. ■

(i) Condition not in discretion of either party

If a disposition is subject to a suspensive condition the 

fulfilment of which is not in the discretion of either party, it is 

considered that the disposition will, if the condition is fulfilled, 

be regarded for the purposes of s 341(2} as having taken place when 

the contract was concluded or the property was delivered, as the 

case may be, and not when the condftfon fs fulfflled.

A  similar question arose, in a different context, in Peri-Urban 

Areas Health Board v Toroasellt & Anor^ * ^  In which the owners of 

a township donated the erven subject to the suspensive condition 

that the township should be approved by the Administrator’.

It was argued that no disposal could be said to have taken place 

within the meaning of s 27(1) of the Townships and Town-planning 

O r d i n a n c e ^ 1 * until the condition was fulfilled and that 

therefore the date of disposal was the date of fulfilment of the 

condition. In rejecting this argument Hoexter 0 A s a i d : ^ 1^

'If Ihe condition is fulfilled, then the making of the contract
was the legal act of disposal ... the fulfilment of a casual

(110) 1962 (3) SA 346(A).

(111) 11 of 1931 (T).

(112) At 351H-352A.



condition can never constitute an act of disposal on the part of 
either party to a contract.'*1

The Peri-Urban decision was followed in Cronje NO v Paul Els 

Investments (Pty) l.td^ * ^  in which the question arose as to when 

the 6 month period referred to 1n s 34(1) of the Insolvency Act 

commences where a business Is sold subject to a suspensive 

conditio/:. In terms of the section the alienation of a business is 

void against creditors for 6 months after the alienation if the 

alienation is not advertised as prescribed 1n the section- The 

court, relying on the Peri-Urban case, held that the date of 

conclusion of the contract and not the date of fulfilment of the 

condition is the date of the alienation.^11S*

Both the Peri-Urban and Cronjs cases dealt with dispositions 

consisting of the conclusion of a contract and the question arises 

as to whether the principle enunciated in the cases can be applied 

to dispositions consisting of the transfer of a real right pursuant 

to a contract. The answer 1$, it 1s considered, in the affirmative:

(113) See also R v Oe Araujo 1961(3) SA 234(T) in which the accused 
was held to have disposed of property despite the fact that it 
was subject to a reservation of ownership; finger 8 Others MHO 
v SIR 1971 (2) SA 411(W) at 418H-419A; but c f  m  re Baroness 
t-lanover, Herbert v Freshfield [1903] 2 Ch 330, considered m  
Lorenzo v ' Estate~~ftakTg1 atl's T  Others 1938 NPD 68 at 75-6, 1n 
wfiTch a bequest under a will wasTieTd not to be a disposition 
until the testator died.

(114) 1982(2) SA 179(T) at 193-7.

(115) The court also reached the same conclusion on a second ground: 
although the English text of s 34(1) refers to 'alienation', 
the Afrikaans text, the official text, refers to 
'vervreemding' which, like 'disposition', 1s defined and 
Includes not only sales but any contract for a sale, and a 
suspensive sale Is a contract for, 1e with a view to, a sale. 
It follows that even though a 'sale' subject to a suspensive 
condition 1s not classified In our law as a sale until the 
condition 1s fulfilled - see eg Tuckers Land and Development 
Corporation (Pty) Ltd v Strydom lswui) $A i(A)~ - such a 
contract is nevertheless a disposition as a contract for a 
sale.



1f the property is delivered subject to the condition that 

ownership, or whatever other real right is in question, will only 

pass on the happening of a future event, the transfer of ownership, 

or the other real right in question, will be deemed, once the 

condition is fulfilled, to have taken place on delivery of the 

property.*116^

The reasoning in the Peri-Urban and Cronje judgments is, ft is 

considered, equally applicable to s 341{2) and accordingly if a 

disposition is subject to a suspensive condition the date of the 

disposition for the purposes of s 341(2} if the condition fs 

fulfilled is the date of conclusion of the contract or the delivery 

of the property, as the case may be, and not the date of fulfilment 

of the condition.

If the condition is not fulfilled, the contract, or the transfer 

of ownership or of the other real right in question, will not tafce 

effect and there will be no disposition.

(116) An anologous question arises where a seller has reserved 
ownership of the goods sold pending payment of the purchase 
price: If the purchaser pays the price after the seller's 
insolvency does ownership pass eo the purchaser? An extensive 
literature has developed on this question - see eg MA Dleniont 
& PJ Aronstam The Law of Credit Agreements and Hire-Purchase 
in South Afpica (Cape Town laSfe) iaQff and the other writers 
referred to there. The essentiftl question Is whether our law 
recognises conditional real rights and whether the buyer 
acquires such a real right 1n the gaods sold or only a 
personal right to receive transfer of the ownership of the 
goods on payment of the purchase price. Because of the limited 
practical significance of the question in relation to the 
operation of a current banking account it is not proposed to 
enter the debate in this thesis and it suffices to say that 
the present wrltttr supports trie view of those authors who hold 
that our law does recognise conditional real rights and that 
the buyer acquires such a real right with the result that 
ownership does pass, which is in accordance with the views 
expressed above in relation to s 341(2) on the basis of the 
Peri-Urban and Cronje cases. See too Wessels Contract # 4919; 
S Scott' fHe Law of "'Cession (Cape Town 1980) 4Uff; DSP Cronje 
EiendomsvoorbBhoud by 'n iluurkoopkontrak van Roerende Sake 
{unpublished iLD thesis, Rand "Afrikaans University 1977).
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(ff) Condition In discret; .n of one of the parties

If a disposition is subject to a suspensive condition the 

fulfilment of which 1s in the discretion of one of the parties, 1t 

1s considered that the disposition (If any) fay that party will, 1f 

1t elects to fulfil the condition, be regarded for the purposes of 

s 341(2) as having taken place when the election took place, but 

that the disposition (if any) by the other party will be regarded as 

having taken place when the contract was concluded or the property 

was delivered, as the case may be.

An analogous question arose 1n Heydenryck v Mackie, Young & Co's 

Trustee & The Standard Bank/ 1*^* The issue before the court was 

whether mortgage bonds rank according to their dates of registration 

or the dates the secured debts a r i s e / * ^  and De VilHers CO

'In that passa g e / 120* Voet discusses the application of the 
rule quI prior est tempore potior est jure to the case of a 
mortgage constltuted tor a debt which is suspended by a 
condition, and he does say that where a condition, the 
fulfilment of which is not dependent on the will of the debtor, 
Is attached to a mortgage, the date of the const?tution of the 
mortgage, and not of the fulfilment of the condition, Is the 
period when the preference takes effect. In such and similar 
cases he holds that when once the condition comes Into existence 
the bond will have the same effect as if no condition had been 
attached. He adds, however, that If the obligation to which the 
condition is attached be of such a nature that It cannot come 
Into existence against the will of the debtor, it must, on the 
contrary, be held that he must have the preference in whose 
favour a later mortgage was passed for an unconditional debt 
before the condition or the first obligation took effect

(117) (1906) 2 Buch AC 279; confirmed on appeal by the Privy Council 
sub non) Standard Bank v Heydenryck (1907) 3 Buch AC 14S(PC),

(118) This was prior to the enactment of s 87(2) of the Insolvency 
Act 1916 corresponding to s 87 of the Insolvency Act 1936.

(119) At 290.'

(120) 20.4.30.
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The same Is, it is thought, true in relation to the point in 

time at which a disposition can be said to occur for the purposes of 

s 341(2) where the disposition Is subject to a suspensive condition. 

If the disponor has a discretion as to whether or not the condition 

Is fulfilled the disponor has an election whether* or not to dispose, 

and it is thought that as long as the disponor is entirely free to 

dispose r not it is not possible to say that a disposition has 

taken place. The other party, on the other band, has no discretion 

as to whether or not the condition is fulfilled and it makes no 

difference t* M m  whether the fulfilment of the condition is In the 

discretion . ie first party or of a third party or is subject to 

chance. The disposition (If any) by him will therefore date back to 

the date of the conclusion of the contract or the delivery of the 

property, as the ease may be.'121^

If a party Is contractually obliged to take steps to secure the 

fulfilment of a condition can he be said to have a discretion as to 

whether or not the condition is fulfilled because he could neglect 

to take the required steps? The answer is, it is thought, in the 

negative*, the fact that he could cornnit breach of contract cannot 

be equated with a discretion as to whether or not to fulfil the 

condit1on.^i22'

What 1s the position if the party who has the discretion as to 

whether or not to fulfil the , condition falls to exercise the 

discretion within the period allowed, with the result that the 

disposition does not take effect? The significance of this question 

lies in the fact that if the disposition is the conclusion of a

(121) See also the parallel discussion regarding options at 373-5 
below.

(122) Cf too the doctrine of fictional fulfilment of conditions - 
see eq Scott A Anor v Poupard & Anor 1971(2) SA 373(A) at 
378G-H; kerr C o n t r a ^ zsff.



contract, the contract may constitute a net asset which fs lost 1f 

the discretion fs not exercised. Despite this, however, it is 

thought that no disposition occurs when the period within which the 

discretion must be exercised expires. A distinction must, 1t is 

thought, be drawn between the loss of eights by inaction and the 

failure to taka up rights. These situations are dealt with 
(123)

below' and the view is taken there that the loss of rights by 

inaction fs a disposition while the failure to take up rights is 

w t .  cne it is suggested that the situation presently under 

;iiscuss1*n f a R s  Into the latter rather than the former category.

the discretion is exercisedt the discretion is the only right 

enjoyed by the party concerned ana this right simply expires if the 

discretion 1s not exercised within the stipulated period. Only if 

fH.scr'etloft 1s exercised do the other rights under the contract 

■fiape Into existence Accordingly, the non-exercise of the discretion 

■^,a failure to take up the other rights under the contract, not the 

loss of- those rights by inaction.

What I - t b s  position It the party who has the discretion as to 

whether ot> not to, f u W 1  the condition elects before expiry of the 

period within v*H1cto the- discretion must be exercised not to fulfil 

the condition?' if the contract that would have resulted on exercise 

of the- dJsirt'ifon would have constituted a net asset will a 

disposition” of that asset regarded as having occurred for the 

purposes of s 341(2)? Thm answer is, it is thought, that it cannot 

bf said that the. asset that the contract would have constituted has 

be:«m disposed of, but that the discretion is itself an asset which 

1$,. disposed of by way of abandonment, and if this disposition is 

avoided by s 341(2) the right to exercise the discretion will be 

re-instated (unless it has 1n any event expired 1n the Interim).

367.

(123) See 450-2 below.



168.

(b) Resolutive conditions

What Is the position In regard to a disposition made by the 

customer if the disposition is subject to a resolutive condition? 

This question may arise whether the disposition consists of the 

conclusion of a contract - eg the grant of an overdraft facility may 

be conditional upon the value of shares pledged as security for the 

overdraft remaining above a certain amount > or consists of the 

transfer of a real right pursuant to the contract - eg security 

furnished by the customer ffiay be conditional upon the bank's not 

reducing the customer’s overdraft below a certain amount.

The first question to arise is whether the disposition will be 

regarded as having taken place when the contract was concluded or 

the property was delivered, as the case may be, or when the 

disposition becomes unconditional. The answer is, it is considered, 

that the date of the disposition is the date of the conclusion of 

the contract or the delivery of the property, as the case may be. 

The view has already been take n ^ 2 4  ̂ that where a disposition is 

subject to a suspensive condition it will date back to the 

conclusion of the contract or the delivery of the property, as the 

case m?y be, if the condition is fulfilled and this must all the 

more clearly be the case where a disposition subject to a resolutive 

condition becomes unconditional.

The second question to arise is whether, if the condition is 

fulfilled and the disposition lapses, the disposition will be 

regarded for the purposes of s 341(2) as having been extinguished 

with retrospective effect, or werely as having expired, if the 

disposition took effect and remained effective for a period* The

(124) See 361-7 above.
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answer is, it 1s thought, that there was clearly a disposition to 

the extent the disposition remained effective. For example, If the 

disposition 1s a lease, or the giving of occupation pursuant to the 

lease,^2î  and the lease 1s conditional upon the tenant's trading 

licence being renewed from time to time and during the currency of 

the lease a renewal 1s refused with the result that the lease 

lapses, the lease or the giving of occupation pursuant to the lease 

wi?T nevertheless be a disposition to the extent it remained 

effective.

The third question to arise is whether a further disposition 

occurs within the meaning of s 341(2) If the condition is fulfilled 

and the disposition lapses. As in the case of suspensive conditions, 

1t is appropriate to examine separately cases where the fulfilment 

of the condition is not in the discretion of either party and cases 

where the fulfilment of the condition is in the discretion of one of 

the parties.

(1) Condition not In discretion of either party

If a disposition is subject to a resolutive condition the 

fulfilment of which is not in the discretion of either party, 1t is 

considered that no further disposition occurs within the meaning of 

s 341(2) 1f the condition is fulfilled.

The rights under the contract, or the ownership of or other real 

right in the property concerned,*126  ̂ as the case may be, were at 

all times subject to the condition and therefore nothing is changed 

if the condition is fulfilled. True, the rights under the contract 

terminate, or the ownership of or other real rights In the property

(1?.SV See 436-8 below.

O'7?' Assuming that the view taken above - see n 116 - is correct 
:Kat our law recognises conditional real rights.



concerned r e v e r t s , a s  the case may be, and at first sight 

there may therefore appear to be a disposition. However, it is 

thought that the true position is that such termination or reversion 

was at all times inherent in v,he rights concerned and therefore 

nothing has been disposed of: the rights have simply expired. The 

position is analogous to contracts for a fixed period. If, for 

example, a lease is entered into for a year, on expiry of the year 

the lease automatically terminates and the right to possession 

reverts to the landlord, and it could hardly, it is considered, be 

contended that the effect of s 341,(2) is to prevent the expiry of 

the lease or the reversion of the right of possession. The same is, 

1t is. thought, true of resolutive c o n d i t i o n s . _

(fi) Condition in discretion of one of the parties

If a disposition is subject to a resolutive condition the 

fulfilment of which is in the discretion of one of the parties, it 

is considered that a further disposition by that party will, if it 

elects to fulfil the condition, occur should the termination result 

in the Joss of rights of greater value than the corresponding 

obligations, if any, from which the party is released by the 

termination. A disposition will also occur 1f the other i^arty has 

paid money or* delivered other property in terms of the disposition 

and the money or property is returned pursuant to the cancellation.

If the exercise of the discretion results In the loss of rights 

only, those rights are clearly disposed of by way of

(127) Even, it is suggested, without redelivery. If redelivery Is 
required to retransfer the ownership or other legal right such 
redellvery will, it is thought, constitute a disposition.

(128) See also 448 below, dealing with the cancellation of a 
contract which 1s terminable by notice.
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abandonment.^129  ̂ Where, however, the exercise of the discretion 

results not only in the Toss of rights but also of the release of 

that party from obligations the position Is more difficult. Must the 

position as a whole be looked at to determine whether on balance the 

party concerned Is better or worse off? Or Is 1t sufficient that 

rights are lost even if the corresponding obligations from which the 

party is released are greater?

The answer Is, it is suggested, albeit with some diffidence, 

that the position as a whole must be looked at and that therefore 

there will only be a disposition If the party concerned is worse 

off. True, the view has already been taken that it is in general not 

a relevant test in seeking to determine whether a disposition has 

occurred to examine whether or not there has been a change fn the 

net asset position of the party concerned. For example, if a 

supplier supplies goods against payment in cash there 1s no change 

In the purchaser's net asset position but the payment is 

nevertheless a disposition. However, 1t is thought that this 

situation cannot be extended by analogy to the situation presently 

under discussion. In the case of the suppiy of goods one asset is 

entirely replaced by another, and the conclusion therefore seems 

Inevitable that the replaced asset 1s disposed of. >n the case of 

the exercise of a discretion resulting in the termination of a 

contract, on the other hand, it 1s suggested that all the rights and 

obligations under the contract are a single n&t asset or liability.

the contract is d net asset the election to terminate it will be 

a disposition of that asset, but if it 1s a net liability no 

property is disposed o f . ^ ^

If money paid o. property delivered by the other party 1s 

returned pursuant to the termination of the contract, such return

(129) See 443-4 below.

(130) The same question arises where a contract is varied, novated 
or cancelled - see 447-50 below.
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will, it is considered, constitute a disposition (whether or not the 

election to terminate the contract is also a dfsposftlon). The 

terminating party had ownership of, or the other real right in 

question in, the money or property and such ownership or other real 

right is relinquished, ie disposed of, pursuant to the termination.

The position of the other party who does not havG the discretion 

as to whether or not the condition is fulfilled is different: he is 

in the same position as If the fulfilment or otherwise of the 

condition had not been 1n the discretion of either party. His 

rights, whether personal or real, have at all times been subject to 

the possibility that the condition will be fulfilled and accordingly 

if the other party elects to terminate, his rights merely expire and 

there is no disposition by hira within tb? meaning of s 341(2).

If a party is contractually obliged to take steps to prevent the 

fulfilment of a condition can he be said to have a discretion as to 

whether or not the condition is fulfilled because he could neglect 

to take the required steps? The answer is, it is thought, in the 

negative : the fact that he could conrnlt breach of contract cannot 

be equated with a discretion as to whether or not to fulfil the 

condition.

What is the position if the party who has the discretion as to 

whether or not to fulfil the condition fails to exercise the 

discretion within tho period allowed despite the fact that the 

exercise of the discretion would have resulted in the party being 

released from greater obligations than the corresponding rights 

which would have been lost pursuant to the cancellation? Is there a 

disposition within the meaning of s 341(2)? The answer 1s, it is

t,.?' See 369-70 above.

(132) Cf 366 above.
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thought, in the negative. The view has already been t a k e n ^ ^  

that if a disposition 1s subject to a suspensive condition there 

will be no disposition if a party elects not to fulfil the condition 

despite the fact that the resulting rights would have been greater 

than the resulting obligations, and the same is all the more true of 

the situation presently under discussion.

What is the position ff the party who has the discretion as to 

whether or not to fulfil the condition elects before expiry of the 

period within which the discretion must be exercised not to fulfil 

the itondition with the result that the right to terminate the 

contract 1s lost? If the contract constitutes a net liability will a 

disposition by that party of "'jht to rid Itself of such 

liability be regarded as hav • -id for the purposes of

s 341(2)7 This gives rise to tl n of whether the right to

rid one1 • self of a liability is 'property', and the answer to this 

question is, it is suggested, that such a right is property and 

therefore that a disposition will be regarded as having occurred, by­

way of abandonment, of the rfght; accordingly, 1f this disposition 

is avoided by s 341(2) the right to exercise the discretion will be 

re-instated (unless It has 1n any event expired in the Interim).

(6) Options

If an option is granted before, but is only exercised after, the 

presentation of a winding-up application agafnst- one of the parties, 

is the resulting contract avoided by s 341(2) (assuming that the 

contract is a disposition within the meaning of the section)? This 

question is of particular Importance in the context of the bank

(133) See 366-7 above.



customer relationship In view of the fact that the view has already 

been taken^13^  that an overdraft facility 1s an option to borrow.

The position is, 1t Is suggested, directly analogous to the 

position regarding dispositions subject to a suspensive condition, 

dealt with above.*13^  The conclusion reached there was that If a 

disposition 1s subject to a suspensive condition the disposition 

will, if the condition is fulfilled, date back to the date of the 

contract, unless 1t is In the discretion of one of the parties as to 

whether or not the condition is fulfilled. If either party has such 

a discretion, the disposition (1f any) by that party will occur when 

the party exercises his election, but the disposition (If any) by 

the other party who does not have such a discretion will continue to 

date back to the date of the contract.

An option is directly analogous to a contract subject to a 

iuspsnSive condition which it is in the discretion of one of the 

parties to fulfil or not.*136* In the context of the grant of an 

overdraft facility, the customer acquires the right without any 

farther action on the part of the bank to exercise the option and 

thus to bring a contract of loan into existence. The customer's 

contractual obligation to in due course repay the monies lent arises

(134) See 19-21 above.

{135/ See 361-7 above.

(136) As Kahn Contract points out (at 12);

'A possible constfuction of an option which, if 
unsatisfactory to the purist, nevertheless reflects 
reality, is that it Is a contract with the obligation of 
the grantor subject to a potestative suspenslvs condition, 
viz. the exercise of the option by the grantee.'

Cf too Venter v Blrchholta 1972(1) SA 276{A) at 283E-H; 
Wessels Contract MT3~llff.
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when the option 1s exercised and 1t follows, It 1s thought, that
(137 5

this is the date of the disposition by the customer-

If the Insolvency Act definition of 'disposition' does not apply

to s 341(2) the conclusion of a contract is not a disposition;

accordingly the question of the point 1n time at which the

disposition occurs when the contract Is preceded by an option does 

not arise.

(7) Honouring of a customer's payment instructions: 
customer s account in c r e d i t _______________

In seeking to determine the extent to which s 341(2) affects the 

honouring by a bank of a customer's payment instructions where the 

customer's account is in credit, It 1s necessary to distinguish 

instructions to make payment to the customer from instructions to 

make payment to third parties. The banK's right to its charges and 

to set them off against the credit fn the account also calls for 

separate consideration.

fa) Instructions to make payment to the customer

If a bank honours a payment instruction given by a customer in 

favour of the customer Itself It is considered that no disposition

(*37) It may be noted that the bank's obligation to advance the 
monies, on the vther hand, arose from the grant of the option. 
True, its obligation was conditional upon the exercise of the 
option, but once this condition was fulfilled the bank's 
obligation must, it Is thought, be seen as arising at the time 
of the grant of the option. It follows that the date of the 
grant of the overdraft facility is the date of the disposition 
by the bank.

Cf too Lindner v National Oakery (Pty) ltd & Anor 1961 11) SA 
372(0) at— 378ff; u SKibbens TSTsposaT of the undertaking or 
the Whole or Greater Part of the Assets of a Company' (1976) 
39 THRHR 162 at 164-6; Lionel Hodes 'Disposal of Assets - 
s 2B P  1978 SACLJ F6 at 9; CilHers 4 Benade Company Law 
##22.67-68; HTTfahlo 'Right of Pre-emption and Disposing of 
the Assets of a Company' (1961) 78 SALJ 135 at 137.
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by the customer of U s  property within the meaning of s 341(2) 

occurs.

If the Insolvency Act definition of 'disposition' applies it is 

true that the definition expressly includes payments. It is 

considered, however, that in context it is only payments made by, 

not payments made to, the insolvent that are referred to. 

‘Disposition1 is defined as 'any transfer or abandonment of rights 

to property and includes a ... payment and it is thought that

it follows that it 1s only payments in the nature of a transfer or 

abandonment of rights by the insolvent that are referred to, not 

payments to the insolvent.

This was the conclusion reached by the court in R v Goldberg & 

A n o r f * ^  in which the question of whether the withdrawal of money 

from a bank account 1s a disposition by the customer was directly in 

issue in relation to s 132 of the Insolvency Act, and the Full Bench 

of the Transvaal Provincial Division, while holding that a 

withdrawal by partners from the partnership account for their 

private use is a disposition, held that a withdrawal by a sole owner 

is not, saying : ^ 39*

'When the sole owner withdraws money from his business.account 
for his private purposes he merely changes the position of 
property which is his alone and of which he alone has control.'

There is also considerable, although not unanimous, authority 

that payment to a person is not a disposition by that person within 

the ordinary meaning of 'disposition'.

(138) 1939 TPD 461.

(139) At 463.



, In Von Lindemeyer v National Bank of SA Ltd^ ft0̂  the question 

arose as to whether the plaintiff, who had been arrested under 

Ordinance 63 of 1903{T), was entitled to draw cheques on his bank 

account In view of s 38 of the Ordinance which provided tnat any 

sale, exchange, gift or alienation of his property by a person so 

arrested was void, feetham J, as he then was, held:^1^

'How does the section ... affect the power of an arrested person 
to operate on his banking account? It does not debar him from 
drawing a cheque 1n his own favour, and obtaining from the bank 
cash for such cheques, for In so doing he makes no alienation, 
but is merely collecting from the bank the debt which the bank 
owes him.1

Whether or not a payment to a company is a disposition by the 

coitipany within the meaning of the English counterpart of s 341(2) 

arose in Mersey Steel and Iron Company Ltd v Naylor Benzon & 

£ ^ ( 1 4 2 )  defendant had agreed to purchase steel from a company 

to be delivered in instalments, payment to be made within 3 days of 

delivery. After delivery of the first instalment but before payment, 

a petition for the winding-up of the company was presented. The 

defendant was advised by its solicitor that it could not safely pay 

the company pending the petition without the leave of the court, and 

asked the company to obtain an order of court sanctioning the 

payment. The company treated this as a repudiation of the contract 

and the issue before the court was whether or not the defendant's 

action did constitute a repudiation of the contract. Both the Court 

of Appeal and the House of Lords held that there was no repudiation 

because the defendant, while willing to pay, was bona fide under the 

impression that it could not do so until a liquidator had been 

appointed. Although not part of the ratio decidendi. several of the

(140) 1924 TPO 228.

(141) At 239.

(142) (1882) 9 QBO 548{CA) and (1884) 9 AC 434 (HLE).
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judgments fn both courts touched upon the question of whether the 

solicitor's advice was correct or not.

In the Court of Appeal both Jessel MR and Llndley LJ considered 

that payment can validly be made to a company against which a 

w1nd1ng-up petition has been presented and that the payment will not 

be invalidated by the subsequent grant of an order on the petition. 

Llndley LJ's reasoning was expressly that payment to a company 1s 

not a disposition by the company/143*

‘It was overlooked that s. 153U44) applies to dispositions by 
the company of its property, and not to payments to the company.'

vessel MR gave no reason for his view but it Is thought that 1t is 

implicit In his conclusion that he too must have considered that 

payment to a company is not a disposition by the company. Bower LJ 

did not find it necessary to refer to the question.

In the House of Lords the Earl of Selborne L(/14J** likewise 

considered that payment to a company is not a disposition by the 

company of Its property. Lord Blackburn, however, was more 

cautious/146*

‘There was a statement that for reasons which they thought 
sufficient they were not willing to pay for the iron at 
present.... it was a bona fide statement, and a very plausible 
statement. I will not say more. I refrain from weighing Its 
value at this moment....1

(143) At 665.

(144) The then English counterpart of s 341(2).

(145) At 440.

(146) At 443.
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The remaining law lords found it unnecessary to refer to this 

question.

The question subsequently arose again in a Scots case, Millar v 

The National Bank of Scotland Ltd & O t h e r s / *4 8  ̂ and the court, 

without referring to the Mersey Steel case, held that payment cannot 

be validly made to -i company after presentation of a vinding-up 

petition against it. However, the decision largely turned on a 

statutory provision peculiar to Scottish windings-up providing that 

the commencement of a winding-up has the effect of an attachment of 

the company's property in the hands of third parties and an order to 

make the property a v a i l a b l e . T h e  decision 1s therefore of 

little assistance in relation to the present Inquiry.

(147) This decision may be contrasted with the decision in Ponsford, 
Baker 8 Co v Union of London and Smith's Bank Ltd [l9Ubj z Ch 
44<jqAj Sts which the English Bankruptcy Act i&bJ was in issue. 
Section ‘U  of tfie Act (corresponding to s 37(1) of the 1914 
Act) provided:

'The bankruptcy of a debtor .... shall be deemed to have 
relation batk to, and to commence at4 the time of the act 
of bankruptcy being committed on which a receiving order is 
made against him .... ‘

Fletcher Moulton L J said (at 452):

’... a man who has coimitted an act of bankruptcy is not 
entitled to deal with his estate. He has no right to gather 
1t 1n ff ft fs not already in his hands, or to make 
payments to his creditors out of that which he has actually 
at his command- He can give no good discharge to a debtor 
who pays him with notice of the act of bankruptcy, because 
the debt may by subsequent bankruptcy proceedings be turned 
into a debt due to his trustee, and not to himself.1

The reason for the differing conclusions in relation to the 
similarly worded provisions of the Companies Act and the 
Bankruptcy Act fs not dealt wftfc fn Ponsford's case and is 
obscure.

(148) (1891) 28 S c L R 884 at 889.

(149) See 262 above.



In Re Mai Bower's Macquarie Electrical Centre (Pty) Ltd
(150)

the New South Wales court held that payment to a company is not a 

disposition of the company's property within the meaning of the 

Australian counterpart of s 341(2):
.(151)

'...if a company were to send its wages clerk up to the bank to 
cash the weekly wages cheque and bring back the proceeds for 
making out the paypackets, the payment of the cheque would 
involve nr- disposition of the company's property: the company's 
property' belonged to it just as much when it was in the bank as 
when it was in the form of cash in the hands of the wages clerk. 
The element uf disposition only enters into the situation when 
something passes twt from the company to a disponee.*

In the United States, on the other hasd, tfce rsteipt of payment 

of a debt has been held, although in a different cbntext, to be a 

disposition.’

'The basic issue thus presented is, does one who acquires a 
claim against a third person make a disposition of it when the 
third person pays it. The dictionary definition of "disposition" 
is the meaning one usually attributes to the word. It is "The 
getting rid, or making over, of anything; relinquishment". In 
this elementary and usual sense of the word, the transaction 
certafnly falls within the statute. The estate had a chose in 
action, property, which it got rid of or relinquished upon 
payment'

(per the Circuit Court of Appeals in Herbert's Estate et al v 

CIr (^5 2 ) ). it f,as already been pointed out^li)J —̂  that the 

substitution of one asset for another will constitute a disposition

(150) [19743 i NSWLR 254.

(151) At 258C-D.

(152) 139 F2d 756 (CCA3, 1943) at 758. See too 8ueltermann v United 
States 155 F2d 597 (CCA8, 1946) and C l f T T  STslo financial 
Corporation 139 F2d 253 (CCA2, 1543).

(153) See 334-5 above.
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of the replaced asset eg 'If an asset is sold It is disposed of 

despite the fact that it is replaced by the purchase price. It has 

also already been pointed out*1^4 * that the discharge or a debt is 

a bilateral act ie if payment is tendered to a company of a debt due 

to it it is necessary for the company to accept the payment for it 

to be effective. It follows, it fs suggested, that it is certainly 

possible to conclude that if a company accepts payment of a debt due 

to it it disposes of the right to payment. On the other hand, it is 

thought that this approach is artificial and forced and that the 

better view 1s that the right matures, not that 1t 1s disposed of.

(b) Instructions to make payment to third parties

In seeking to determine the effect of s 341(2) on a payment made 

by the bank to a third party in accordance with the customer's 

Instructions, the payment ought, it is suggested, to be seen as 

consisting of 2 payments: a payment by the bank to the customer and 

a payment by the customer to the third party.*155* On this 

approach, the payment by the customer to the third party would 

clearly be a disposition by th-e customer but the payment by the bank 

to the customer would not, as already pointed be a

(154) See 94-97 above.

(155) The view is similarly taken below (at 394-5) that set-off 
ought to be .analysed into 2 reciprocal payments. Cf too Ram 
Lai v Official Liquidator, Benares Bank Ltd AIR 1942 Allaha’BacF 
j.<u at w i x  m  which money deposited w n n  a bank was converted 
by agreement into a trust fund which accordingly enjoyed a 
preference on the bank's winding-up. The court held that the 
agreement could be treated as a notional repayment, of the 
deposit and the Immediate redeposit of the same amount on the 
new basis.

(156) See the previous section.



382.

disposition by the customer; accordingly, the liquidator’s claim for 

recovery of the payment would be against the third party, not the 

bank.

This was, however, not the approach of the Court of Appeal in 

the leading English case on the question under the English 

counterpart of s 341(2). In Re Gray's Inn Construction Co Itd^*5^  

the Court of Appeal held that a bank is in fact liable under the 

English counterpart of s 341(2) to refund whatever amounts it pays 

to third parties pursuant to a company's payment instructions after 

presentation of a winding-up petition against the company (unless 

the court otherwise orders). Buckley LJ in delivering the judgment 

of the court only referred to this question briefly - perhaps

(157) [19803 1 All SR 814 (CA). This was not the first time the 
question had arisen. In In re The United Ports and General 
Insurance Company Ex p The~ Etna In surance~C oapa ny |i£87) 46 UJ 
Sh 4<w- a company haa purported to purchase another company's 
business, including the debts owed to and by the seller, but 
the purchase was in fact void as the seller had no power to 
sell its business. Shortly after the purp tc-d sale a 
winding-up petition was presented against the - 3er but the 
purchaser continued to collect the debts due to the seller and 
to pay the debts due by the seller, ie to make payment of 
monies due to the seller to third parties in accordance with 
the agreement with the seller. The liquidator of the seller 
claimed the full, aispunt collected by the purchaser after 
presentation and the purchaser tendered the net amount after 
deduction of the amounts paid out by it- The court, in 
upholding the liquidator's claim, held (at 405-6) :

'A line is drawn at the date of presentation of the 
petition. After that the company cannot deal with its 
assets. The rights of creditors are declared from that 
time; nobody can interfere with them; no payment of debts 
can take place without the sanction of the Court.'

It appears, however, that this decision was based on the 
premise that the English counterpart of s 348 backdates a 
winding-up to the date of presentation of the winding-up 
petition for all purposes - an approach which lias already been 
considered and rejected above (at 255-73) - rather than on the 
premise that payment to a third party in accordance with the 
company's directions is a disposition. Cf, too, Re J Leslie 
Engineers Co Ltd [1976] 2 All ER 85(Ch) at 87d and 9TFTT;-------
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because the court in any event validated all the payments^1^  - 

as follows :{159)

‘Counsel for the bank does not dispute that all the payments out 
of the company's account to third parties ... are dispositions 
of the company's property .... That all such payments out must 
be dispositions of the company's property is, I think, 
indisputable It follows ... that unless validated under the 
section all the payments ... out of the company's account ... 
were invalid ....

'It seems to me, however, that primarily these sums ... should 
be recovered from the creditors to whom they were paid, and that 
the bank should in any event only be required to repay them to 
the extent that the amounts, 1f any, which prove to be 
irrecoverable from those creditors exceed the dividends which 
would be payable 1n respect of them.1

The fallacy in this approach, with respect, lies in treating the 

entire transaction, 1e both the payment by the bank to the customer 

and the payment by the customer to the third party, as void when 

only a readily divisible part of the transaction, ie the payment by 

the customer to the third party, is a disposition. Having approached 

the matter on this basis but not wishing to hold the bank liable to 

refund all the amounts It had paid out, the court proceeded to grant 

an order. Inter alia, 'validating as between the company and the 

bank all (such) transactions1/ 150  ̂ The section, however, provides 

that affected dispositions are ‘void unless the court otherwise 

orders', and this wording does not readily admit of the 

interpretation that the court can release one of 2 parties liable to 

restore a void disposition while the other party remains 

l i a b l e / 161  ̂ With respect, however, this artificial Interpretation 

became inevitable when the cour't failed to perceive that the bank

(158) See generally 583-92 below where the case is dealt with in 
detail.

(159) At 818h, 819a and 023e.

(160) At 826a.

(161) See further 490-2 below.



384.

had merely made payments on account of its indebtedness to the 

company and that it had therefore not been a party to any 

disposition of the company's property.

More satisfactory is the formulation (expressly rejected in the 

Gray's Inn case) in Re Mai Bower’s Macquarie Electrical Centre (Piy) 

Ltd in which the same question arose in relation to the New 

South Wales counterpart of s 341{2). The liquidator argued

the section, In prescribing that any disposition of 
property shall be void, is not limited so as to protect any 
actions done by an agent of the company 1n the course of 
effectuating a disposition by it of any of fts property. He 
contends that the disposition is void, and that this of 
necessity avoids the integral steps constituting the 
dlsposltion, including, in a case such as the present, the 
payment out by the bank 1n response to the presentation to it of 
cheques drawn by the company.'

The court rejected this argument as f o l l o w s : ^ ^

'There is, in ny view, great force 1n [the bank's] argument that 
the paying by a bank of a company's cheque, presented by a 
stranger, does not Involve the bank in a disposition of the 
property of the company so as to disentitle the bank to debit 
the amount of the cheque to the company's account. The word 
"disposition" connotes in my view both a disponor and a 
dispones. The section operates to render the disposition void so 
far as concerns the disponee. It does not operate to affect the 
agencies Interposing between the company, as disponor, and the 
recipient of the property, as disponee. As was put in the course 
of argument, if a company, after presentation of the petition, 
delivered goods to a carrier consigned to a purchaser, the 
purchaser would face the avoidance of the transaction under 
s.227, but the carrier would not be placed in the position of a

(162) [1974] 1 NSWLR 254.

(163) At 256G-257A.

(164) At 258B-F.
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tortious handling of the goods. Again, if a company were to send 
its wages clerk up to the bank to cash the weekly wages cheque 
and bring back the proceeds for making out the paypackets, the 
payment of the cheque would involve no disposition of the 
company's property : the company's property belonged to it just 
as much when it was in the bank as when it was fn the form of 
cash fn the hands of the wages clerk. The element of disposftfon 
only enters Into the situatfon when something passes out from 
the company to a dfsponee. ft fs the- passing to tf»e disponee 
which is the relevant disposition avoided by s.227. Taking 
further ihe example of a wages cheque, the giving by a company 
to the employee of his wages out of the cash brought back by the 
wages clerk would be disposition of property of the company to 
the employee. Alternatively, if the company gave to the employee 
directly a cheque for him to present to collect for himself, the 
handing over of that cheque would be a conditional disposition 
within s.227. The intermediary functions fulfilled by the bank 
in respect of paying cheques drawti by a company 1n favour of and 
presented on behalf of a third party do not Implicate the bank 
in the consequences of the statutory avoidance prescribed by 
s.227.

'The conclusion I have reached fs that s.22? avoids in the hands 
of or as against a disponee any disposition of the property of 
the company made after the commencement of the winding up by the 
court. 1 do not regard this as reading additional words into the 
section that the legislature has not Itself put there. Rather, I 
consider that the legislative intention, as disclosed by the 
terms of s.227(1), is such as to require an investigation of 
what happened to the property, that is to say, what was the 
disposition, and then to enable the liquidator to recover it 
upon the basis that the disposition was void. It is recovery 
from the dfsponee that forms the basic legislative purpose of 
s.227.'

This also appears to have been the vfew of Lfcfitenberg J in 

Herrlgel NO v Bon Roads Construction Co (Ptyj Ltd & Anor. ^ ^  

Action had been instituted against the third party payee of a cheque 

for recovery of the payment as a void disposition under s 341(2) and 

the bank had been joined as a defendant alth-vtgh no relief was

claimed against It. Uchtenberg J remarked:
.(156)

(165) 1980(4)SA 669(SWA).

(166) At 681B.



386.

'Although Standard Bank was joined as second defendant in this 
action by plaintiff, there Is, rightly 1n my view, no relief 
claimed against it by the plaintiff.’

An anologous question arose 1n Maik (Pty) Ltd v Franks & Solomon 

NO.^167  ̂ The insolvent, Levy, had sold his business to a certain 

Shatensteln. One of the terms of the sale was that portion of the 

price was to be ^xid to certain of the seller's creditors, including 

the appellant. After the seller's insolvency, his trustees sought to 

set aside the payments to the creditors as voidable preferences. 

This gave rise to the question whether any disposition by the 

insolvent to the creditors had occurred. The court h e l d ^ 68  ̂ that 

such a disposition had occurred in that the insolvent had abandoned 

portion of his right to the purchase price in favour of the 

creditors : ’

'Hr. Ramsbottom, for appellant, admitted, as in our opinion he 
was boundl;o ao'mft, that the right to receive payment for the 
stock was abandoned *\y Levy, but he contended that it was an 
abandonment in favour of Shatensteln and not of the appellant. 
If the purchase consideration for the stock had been paid over 
by Shatenstein to Levy and then pari passu £140 8s.9d. thereof 
paid by Levy to ths appellant there would undoubtedly have been 
a disposition within the terms of sec.27 of the Act, and it 
seems to us that fn essence the arrangement between the parties 
was the same; St certainly had the same effect .... Under those 
circumstances ft s e e m  to us idle to contend that the 
abandonment of the right to get payment for the stock by Levy 
was an. abandonment in favour of Shatenstein and not of the 
appellant.'

This approach, however, gives rise to a number of difficulties, 

especially in the context of the honouring by a bank of a payment 

instruction in favour of a third party. Assuming, as will almost

(167) 1935 TPO 85.

(168) At 90.



always be the case, that the payment Instruction does not effect a 

cession of a portion of the customer's claim against the bank to the 

third party, what property of the customer is disposed of to the 

third party? The claim itself is not transferred and although money 

is transferred it is the bank's money, not the customer's. Moreover, 

as will be shown below, the approach Is even less satisfactory where 

the customer's account is 1n overdraft or where it 1s not the 

customer's own account but a trust account such as under the 

Attorneys A c t . ^ * ^  In addition, the bank’s position under thi?< 

approach is obscure. This too is dealt with below.

The case of.a payment Instruction given against a trust account 

arose in Qe Vint e r s  UP v Kaplan. The argument that a payment 

instruction in favour of a third party should be analysed into 2 

payjsents was raised but was rejected by the court

'In my view the hiatus which Hr. Snitcher seeks to conjure up 
between the abstraction of the amount o>~the cheque from Katz' 
trust account and the payment over of the sum to the defendant 
does not exist. It 1s only by the act of paying over the sum 
stated fn the cheque to the respondent that the bank discharges 
Its debt to Kati. It cannot, in my view, be taken first to have 
discharged the debt and then, acting in the capacity of Katz' 
agent, be regarded as ii. iig made a payment on his behalf to 
defendant.'

The court nevertheless ^.i^sld the trustee's claim to set the 

payment aside as a voidab5.* ^reference, on the ground that the 

Insolvent had a right of disposal over the amount in his bank 

account and that this right w?s disposed of to the payee. With 

respect, however, this approach Jed the court into an absurdity. The 

Insolvent was an attorney and the bank account fn question was his 

trust account. The credit In the account *&s therefore not part of 

hfs assets in accordance with s 33(3) of the Attorneys, Notaries and

(169) 53 of 1979, s 73(7).

(170) 1960 (4) SA 476(C).

(171) At 478G.
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Conveyancers Admission A c t / 172* The court-sought to overcome this 

difficulty as follows / 173}

'...even although the amount In the trust account was not, white 
it was still 1n such account, an asset belonging to Katz, he had 
a right of disposal over such amount which right empowered him 
to deal wftl? It fn such a way as to make ft, or an amount 
equivalent thereto, part of his assets. Clearly such a right of 
disposal over amounts 1n his trust account has a monetary value 
.... This right constitutes “property" within the meaning of 
sec.2 of Act 24 of .1936.'

However, the right of disposal referred to by the court was in fact 

no more than the opportunity to steal front the trust account, and 

this opportunity cannot be 'property'. The conclusion that the 

insolvent did dispose of property to the; creditor is, of course, 

correct, but the reasoning cannot be supported/*74*

(172) 23 of 1934; the precursor of s 78.(7) of the Attorneys Act 53 
of 1979,

(173) At 479 C. .

(174) A si'tf'Sar emphasis on control as opposed to ownership is to be 
fourv: fn R V Goldberg 6 Anor 1939 TPD 461 at 463 in which 
Schif ■ -<sr «J, as he then was, in delivering the judgment of the 
full <-unch said:

'But although a partnership is not a separate persona from 
the partners when the latter draw money for themselves from 
the firm account there is « change In the control of the 
money. Before the transfer H  was under the joint control 
of the partners and was av«'-Vsble for use in terms of the 
partnership agreement. After thfi transfer it is held by the 
partners Individually ants is no longer available for 
partnership purposes w i t h e r  }>ome act of restoration. In my 
opinion the Crown proved . disposition within the meaning 
of the section.1

With respect, the correct at'aV’sis is that when money 1s paid 
by a partnership to a p a r t w ^  the undivided shares of the 
other partners in the money dfsposed of to the payee. The 
disposition 1s therefore of the shares of the otrsr partners 
in the money, but not of ttvi share of the partner who is the 
payee.
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Nevertheless the judgment has been followed in Natal in Ensor NO 

v Nedbank Ltd^ * ^  and in South West Africa in Herrigel NO v Bon 

Roads Construction Co (Pty) Ltd & Anor,*1^  It was also followed 

by Watermeyer 0, as he was bound to do, in Rousseau NO v Standard 

Bank of S A Ltd, ^ ^  but, although he expressly agreed with much 

that had been said in De VilHers' case, he appears to have had some 

reservations for he commented:

’It may well be that the true position is that when the bank 
appropriates money out of its own funds to pay the payee named 
in the cheque it thereby makes the customer the owner of the 
money whk.i it pays to the payee..,. On this approach the 
subject of the disposition woula be the customer's money.'

Rousseau's case is also important for another reason : the bank 

account was in overdraft. The court dealt with the problem of what 

property of the Insolvent's had been disposed of as follows

'Mr. Aaron submitted that all that this meant was that the 
Company” had the right to borrow from the bank and that such a 
right dfd not constitute "proper'ty" as defined in the Act. It 
had no value, It could not be sold nor would the Company have 
"abandoned" a right If it told Volkskas It no longer required

(175) 1978(3) SA 11.0 (0 S CLO) at 113F-G.

(176) 1980 (4) SA 669 (SWA) at 675A-B.

(177) 1976 (4) SA 104(C) at 10Sf-lQ8A. See too De Hart NO v 
Kleynhans & Others 1970 (4) SA 383(0) at 387Dff; Michalow~T O  v 
Premier Milling Ltd 1960 (2) SA 59(W); and especially S v 
Kot2e lutfStFT \ f i ~ m  (A) at 125H-126A where the AppelTaie 
Division referred with approval to Oe V I I H e r s 1 case in 
connection with the theft of trust monies.

(178} At 107 H.

(179) At 107 E.
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tne facility. Whilst this might be so in general terms, it seems 
to roe that the position was altered when once the Company 
decided to exercise the right by drawing a cheque on the 
account. Volfcsfcas was contractually obliged to honour the cheque 
and did so. As a result of the transaction the defendant became 
richer by the amount of the cheque and the Company became poorer 
In the Mnsft that 1t lost its right pro tanto as against 
Volkskas.'180) This seems to me to oe just as much a 
disposition of property as ft would have been had the account 
been in credit.’

Again, however, it is difficult to see what property of the company 

was disposed of to the payee. True, once the company had exercised 

the option to b o r r w  it had a right to receive payment but this 

right was extinguished, not disposed of to the payee. Money was 

disposer of, but it was the bank's money.

It Is suggested that attention is wrongly focussed in these 

cases on the practical mechanics of what occurred instead of on the 

fact that the economic effect of a payment by a debtor to a thfrd 

party 1n accordance with the creditor's directions is identical to 

the economic effect of payment by the debtor to the creditor and in 

turn by the creditor to the third party. As Van den Heever JA said, 

in a different context, in R v Sibiya, ^ ^  one should not be 

'hypnotised by the concrete mechanics' by means of which a 

transaction is effected. It is the substance of what occurs, and not 

the form, which 1s Important and to which regard should be had in 

determining the legal consequences of the transaction.

Walk's case and its successors were concerned with the position 

of the third party payee, not the bank: 1n fact, the bank was

(180) It Is suggested that the company in fact became poorer not 
because It lost its right pro tanto against the bank but 
because the bank's claim against h  was increased. The 
distinction becomes material when the payment Instruction is 
not given within the scope of an overdraft facility.

(1 8 1) 1955(4) SA 247(A) at 261B, quoted in Ensor's case supra at 
114A. --------
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apparently not joined in any of the cases. The question arises, 

however, whether a claim would have succeeded against the bank had 

it been joined. On the approach urged above that payment pursuant to 

a payment instruction in favour of a third party should be analysed 

into 2 payments, a claim against the bank would not have succeeded 

because payment by a bank to a customer is not a disposition. 

However, on the approach actually adopted in the cases, the position 

is less clear because it would be open to argument that, Inasmuch as 

it is apparently the claim against the bank which is disposed of, if 

the disposition is void the claim is not extinguished. This would be 

in accord with the Gray's Inn case.

On the other hand it is by no means clear from the courts' 

reasoning that this would foll\>*. Moreover, this approach would give 

rise to anomalies. It has already been pointed out that where a 

debtor pays his creditor who in turn pays a third party there can be 

no question of the debtor being liable under s 341(2) to re-imburse 

to the creditor's liquidator the amount paid by the creditor to the 

third party. It may be added, moreover, that it is equally clear 

that the liquidator would have no claim against the debtor where the 

creditor cedes its claim against the debtor to a third part/ and the 

debtor makes payment to the third party pursuant to the 

c e s s i o n , o r  where the debtor issues a cheque, bill or 

promissory note in payment of the debt and the creditor negotiates 

it to the third p a r t y . T h e s e  3 situations are closely 

analogous to payment by the debtor to the third party in accordance 

with the creditor's instructions, and it is thought that the courts 

are likely to seek to avoid the anomaly of holding such a payment to 

have different consequences for the purposes of s 341(2).

(182) Estate Fitzpatrick v Estate Prankel & Others 1943 AD 207 at 
215.

(183) lllings (Acceptance) Co (Pty) Ltd v Ensor NO 1982(1) SA 570(A) 
at 579 C-D.
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(c) The bank's right to its charges

What is the effect of s 341(2) on the bank's right to its 

charges for honouring payment instructions given within the scope of 

a credit in the customer's account?

If the Insolvency Act definition of 'disposition' applies to 

s 341(2), the contract in terms of which the bank is entitled to its 

charges will be a disposition as a contract for a payment. 

Accordingly, if this contract was concluded after presentation of a 

winding-up application against the customer the contract will be 

void under s 341(2). This gives rise to the question of when this 

contract can be said to have been concluded.

The view has already been taken^184^ that the bank customer 

relationship consists of a combination of a contract of mandate - 

the underlying bank customer contract - and one or more contracts of 

loan from time to time. The bank’s right to make a charge for 

honouring payment instructions flows from the contract of mandate. 

This right arises automatically each time the customer exercises its 

right to direct payment of an amount due by the bank, and it is not 

necessary to construe a separate contract of mandate in respect of 

each payment instruction.

If, then, the bank customer contract was concluded prior to the 

presentation of the winding-up application against the customer but 

the payment instruction 1s given after presentation, is the bank's 

right to its charges unaffected by s 341(2} on the ground that the 

contract In terms of which it is entitled to its charges was 

concluded prior to the presentation? The answer Is, it is 

considered, in the negative. The position is directly analogous to

(184) See 5-21 above.
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the position relating to contracts subject to suspensive conditions 

where the fulfilment or otherwise of the condition is in the 

discretion of one of the parties. The view has already been 

t ake n ^ ® 5 * that the disposition by the party who has the 

discretion regarding the fulfilment of the condition occurs when the 

discretion 1s exercised and the same is, it Is thought, true in 

relation to the bank's right to its charges. The customer ha-c a 

discretion whether or not to avail itself of the services undertaken 

by the bank, and it follows that the customer has a discretion 

whether or not to incur the liability for the bank's charges; 

accordingly the disposition by the customer occurs when the customer 

exercises this discretion, ie when the payment instruction is

This presupposes that the services relating to each payment 

instruction are a divisible part of the bank customer contract which 

can be separately void under s 341{2), but it Is considered that 

this is clearly so. It follows that if the payment instruction is 

given after the presentation of the winding-up application against 

the customer the bank's right to its charges will be avoided by 

s 341{2), but that if the payment instruction is given before the 

presentation, the bank's right to Its charges will be unaffected by 

the section. On the other hand, the date when the services -ire 

rendered, ie when the payment Instruction is honoured, is not 

relevant.

If the Insolvency Act definition of 'disposition' does not apply 

to s 341(2) the contract In terms of which the bank is entitled to

(185) See 365-7 above.

(186) The relevant point in time Is the time of despatch of the 
payment instruction to the bank, not the time of receipt by 
the bank - cf 132-5 above.
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its charges is not a disposition and the bank's right to its charges 

will be unaffected by the section.

(d) Set-off of the bank's charges against
the credit in the account______________

Where the bank's right to its charges is unaffected by s 341{2) 

is the bsnk entitled to set off its charges against the credit in 

the account, after presentation of the winding-up application 

against the customer?

The answer is, it is considered, in the negative. If the 

customer were to pay the charges separately the payment would 

clearly be avoided by s 341(2) and it would be an obvious casus 

omissus if the discharge of the customer's liability to pay the 

charges by way of set-off were not to be avoided the section. The 

difficulty lies in the words ‘by any company' ^  the' section. These 

words at first sight appear to require an ai . 7 > part of the 

company and such an act may be lacking in thv .^se of set-off. 

However* the view has already been t a k e n ^ ® ^  that an act on the 

part of the company is not required and thaS it suffices that the 

company's property has been disposed of. If this view is correct, 

the only question to arise is whether any of the company's property 

is disposed of when set-off occurs, and the answer is clearly in the 

affirmative. The effect of set-off is that a portion of the 

company's claim against the bank is extinguished ie that portion of 

the claim is disposed of.

The same conclusion can, it is considered, also be reached on a 

different basis. In dealing with the honouring t*y the bank of 

payment Instructions in favour of third parties the view was

(187) See 356-61 above.
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taken^18®* that the payment by the bank to the third party must be 

analysed into 2 payments: a payment by the bank to the customer and 

a payment by the customer to the thfrd party, and that in seeking to 

determine the effect of s 341(2) on the bank's payment to the third 

party the position must be dealt with as if 2 payments had been 

made. The same is, it is considered, true, for the same reasons, of 

set-off : 1n seeking to determine the effect of s 341(2) on the 

set-off the position roust be dealt with as if 2 reciprocal payments 

had been made-

The question of whether set-off is avoided by the Indian 

counterpart of s 341(2) was in issue in Naik v Das/ 1'89* The 

defendant had a fixed deposit with a bank and an overdraft from the 

bank. The day after presentation of a winding-up petition against 

the bank the defendant and the bank agreed to set off the fixed 

deposit against the overdraft even though the fixed deposit had not 

yet reached maturity. The court held the set-off to be a disposition 

hit by the Indian counterpart of s 341(2). It must be borne in mind, 

however, that the position is not necessarily comparable where the 

set-off operates by operation of law and not by agreement.

(B) Honouring of a customer's payment instructions :
.customers account in overdraft___________________

In seeking to determine the extent to which s 341(2) affects the 

honouring by a bank of a customer's payment instructions where the 

customer's account fs in overdraft ft is necessary to determine what 

effect the section has firstly on the contract of loan arising in 

connection with the honouring of the payment instruction and

(188) See 381-91 above.

(189) AIR 1954 Orissa 7 at^9; cf ^Couve^ Pierre^Couve J-td (in

Liquftators Gorakhpur Electric Supply Co Ltd v Siemens (India)
L t d T T R  19'4’0'A‘l lah'abac3 514"aT516.  
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secondly on the payment It s e lf .  Consideration w ill also be given to 
the e ffec t of the section on the bank's claim for i t s  charges and to 
the question of whether any claim the bank may have arising out of 
the honouring of the payment instruction w ill be secured by any 
security the bank may hold.

(a) The contract of loan

, I f  the customer's account 1s in overdraft a payment -Instruction 
given by the customer Is in the f i r s t  Instance either the exercise 
of an option to borrow ( i f  the payment instruction is within the 
scope of an overdraft f a c i l i t y  granted by the bank) or an o ffer to 
borrow { i f  the payment Instruction is outside the scope o f such a 
f a c i l i t y ) .  This gives rise to the question of whether the 
resulting contract of Joan 1s avoided by section 341(2).

I f  the Insolvency Act definition of 'disposition' applies to 
s 341(2), the conclusion of the contract of loan w il l  be a 
disposition by the customer as a contract for a payment, ie  the 
repayment of the loan together with In terest, and s 341(c) w ill 
therefore apply 1f the disposition occurs a fte r the presentation of 
a winding-up application against the customer. The question of 
whether, i f  an option is  exercised, the disposition, i f  any, by the 
optionholder occurs on exercise of the option or dates back to the 
grant of the option has already been considered/19^  and the view 
taken was that the disposition by the optionholder occurs on 
exercise of the option. The view has, moreover, also already been

(192)taken' that the exercise of the option by the customer takes

(190) See 21-4 above.

(191) See 373-5 above.

(192) See 132-5 above.
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effec t when notice of the exercise of the option is  communicated to 
the bank. This w ill therefore be the date of the disposition where 
the payment instruction is  given within the scope of an overdraft 
fa c i l i t y .  Where the payment instruction 'is given outside the scope 
of such a fa c i l i t y  the disposition w ill occur when the offer to 
borrow is accepted and the view has also already been taken^193' 
that this generally occurs when the payment instruction is  honoured, 
although there may be exceptional cases where i t  occurs 
e a r lie r .  ̂ 9̂

I f  the Insolvency Act definition of 'disposition' does not apply 
to s 341(2), the conclusion of the contract of loan w ill not be a 
disposition and the contract w il l  not be avoided by the section.

(b) The payment pursuant to the payment instruction

The view has already been taken^195* that payments to the 
company it s e lf  are not avoided by s 341(2) and that payments to 
th ird  parties in accordance with the company's directions must be 
analysed into 2 payments: a payment by the bank to the company, 
which is not avoided by the section, and a payment by the company to 
the third party, which is avoided by the section. Accordingly, i f  
the contract of loan is  not avoided by s 341(2) the payment pursuant 
to the payment instruction w il l  constitute the advance of the monies 
len t. On the other hand, i f  the contract of loan is  avoided by the 
section the bank w il l  be lim ited to such claims as I t  may have based 
on unjust enrichment.

(193) See 145 above.

(194) I f  the contract of loan 1s void in terms of s 341(2), the bank
w ill be ?f inf ted to such claims as f t  may have based on the 
principles of unjust enrichment - see 629 below.

(195) See 375-91 above.
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(c ) The bank's right to its  charges

As In the case where the customer's account Is in credit, 
the question of whether the bank's right to Its  charges 1s avoided 
by s 341(2) only arises 1f the Insolvency Act definition of 
'disposition' applies to the section.

In seeking to determine whether the bank's right to I t s  charges 
is  avoided i f  the definition applies, 1t is  necessary to distinguish 
between cases where the payment instruction is  within the scope of 
an overdraft f a c il it y  granted by the bank and cases where the 
payment instruction Is outside the scope of such a fa c il ity .

Where the payment instruction is  given within the scope of an 
overdraft fa c i l i t y  granted by the bank the position 1s sim ilar to 
the position where the payment Instruction is  given within the scope 
of a cred it in  the customer's account. The customer has the right to 
borrow up to the amount of the fa c il it y  and to direct how the 
amounts borrowed are to be paid. IS  follows that the customer has a 
discretion whether or not to incur the l ia b i l i t y  for the bank's 
charges; accordingly, the disposition by thP customer occurs when 
the customer exercises this discretion ie when the payment 
instruction 1s given. Accordingly, i f  the payment instruction is  
given before presentation of the winding-up application, the bank's 
right to i t s  charges w ill not be avoided by s 341(2) even i f  the 
payment Instruction is  honoured a fter presentation, but i f  the 
payment instruction 1s given a fter presentation the bank's right to 
I t s  charges w ill be avoided.

Where the payment instruction 1s given outside the scope of any 
overdraft f a c il it y  granted by the bank the payment instruction is  in

(196) See 392-4 above.
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the f i r s t  Instance er. offer1 to Sorrow and 1t Is  only i f  thfs offer 
1s accepted by the bank that the customer has the right to direct 
how the amount borrowed Is  to be paid. In other words, the payment 
direction function 1s conditional upon the acceptance of the offer 
to borrow; however, even 1f one accepts that on fu lfilm ent of the 
condition the disposition inherent 1n the payment direction dates 
back, in accordance with the principles dealt with a b o v e , t o  
the date the payment instruction was received by the bank, this w ill 
not, I t  1s thought, a ssist the bank in cases where the presentation 
of the winding-up application against the customer occurs between 
the time of giving of the payment instruction and the time of the 
acceptance by the bank of the offer to borrow constituted by the 
payment Instruction. The view has already been t a k e n ^ ^  that the 
functions of a cheque or other payment Instruction are Ind iv is ib le  
and i t  follows that 1f the offer to borrow function is  avoided by 
s 341(2) the payment direction function w ill be simultaneously 
avoided. In other words, i f  the contract of loan pursuant to the 
payment Instruction 1s avoided by the section the bank’s right to 
It s  charges fn respect of that payment Instruction w ill likewise be 
avoided.

(d) Is  the bank’s claim secured by any security i t  may hold?

I f  the bank holds security from the customer for the customer's 
indebtedness to the bank from time to time, 1s whatever claim the 
bank nay have arising out of the honouring of the payment 
Instruction secured by the security or does s 341(2) operate to 
prevent this?

(197) See 361-7 above.

{198} See 24 and 140-2 above.
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( i )  Mortgage and pledge

(A) Is  the grant of a mortgage or pledge a disposition?

A mortgage of immovable property is  constituted by an agreement 
to create a mortgage coupled with registration of the mortgage. A 
pledge is constituted by an agreement to pledge coupled with 
delivery of the pledged goods to the pledgee. The agreement gives 
rise  to personal rights only, while registration of the mortgage and 
delivery of the pledged goods give r ise  to a real right.^199^

The Insolvency Act definition of ‘disposition1 expressly 
includes both mortgage and pledge. A contract for a mortgage and 
pledge is  likewise Included. I f ,  therefore, an agreement to create a 
mortgage or pledge 1s concluded, or I f  the mortgage fs registered or 
the pledged goods are delivered, the agreement or the mortgage or 
pledge, as the case may be, 1s a disposition within the meaning of 
the Insolvency Act definition.

I f  the Insolvency Act defin ition of disposition does not apply, 
the agreement to create a mortgage or pledge is  not a disposition 
within the ordinary meaning of the word. However, 1t is considered 
that nothing turns on th is because an agreement to create a mortgage 
or pledge does not on its  own confer any security on the mortgagee 
or pledgee. On the other hand, the registration of the mortgage or 
delivery of the pledged goods 1s, i t  1s considered, a disposition 
within the ordinary meaning of the word :

‘ I t  appears to me reasonably p lain  that a transaction by which a 
debtor converts an unsecured creditor Into a secured creditor 
and thus gives him an advantage is a "disposition of property11 
. . . .  Searing In mind the apparent policy of th is part of the Act 
I  should think that such a conversion, a fter the commencement of 
the winding-upi would be Inequitable and unjust1

400.

(199) See eg Smith v fa r re lly 's  Trustee 1904 TS 949 at 954-5; 
G W llle  The Law of Mortgage and Pledge 1n South Africa 2nd ed 
(Cape Town 19ft!) at 35ff. “
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(per Townley J  in Re Dittmer Gold Hines Ltd (No 3 )^ 0(̂  1n 
relation to the Australian <**'interpart of s 341(2)). A sim ilar 
conclusion was reached by U  Ross 1n S ite  Preparations Ltd v 
Buchan Development Co Ltd^  In relation to the Scottish 
counterpart of s 341(2): '

' “Disposition" 1s not defined in the Act, and 1s plain ly not 
confined to a disposition 1n the sense of a conveyancing 
statute. In my opinion, "disposition” must be given fts  natural 
meaning. I f  a company creates in favour of a creditor a security 
over i t s  property which attaches to the property, I t  1s making a 
disposition of fts  property in that i t  is  dealing with or 
settling or transferring its  property to another.'

There are also a number of other cases in England, Australia and 
India in which i t  has been accepted, largely without discussion, 
that the giving of security 1s a disposition 1n relation to the 
counterparts of s 341(2) 1n those countries.

The point has not been in issue in any reported case in South 
Africa  specifica lly  in relation to s 341(2), but i t  has arisen in a 
number of cases 1n whfch the power to mortgage or pledge despite a 
restra in t on alienation was in issue.

In Trustees of the Insolvent Estate of Foley, a lias  M elville  v 
Natal Bank^ 3  ̂ s U  of the Bank Law IS  of 1875 (N) was in Issue. 
This section required the approval of the bank's directors and

(200) C1954] SR (Qld) 275 at 282-3.

(201) 1983 SLT 317 at 319.

(202) In re International L ife  Assurance Society Gibbs and West's 
£ase {18 /U} m  tq . u z ;  mowHI v~Cast)e steel and~lron works 
Company (1887) 34 ChD 6ti~lCA); fte Llangennech Coa1~ Company 
TTBST) 56 LT 475(Ch); In re Park~Ward~ahd Company Ltd nazb j 
Ch 828; Re Steane's (Bournemouth) Ltd~[W5Qj T  A ll ER 21 (Ch); 
Re Burton slfeakin  "Ltd LI^7/J 1 TTf ER 631 (Ch) at 634c~d; 
AlblorTte fdTSA ) (>t y ) Ltd v Baron Holdings (Pty) Ltd (1973) 7
Sasr bt>4; Re Omnico Ltd (13751.1'ACLk 331 (NSW); Tulsidas v
Industrial flank o~fr ~tfes‘tern India AIR 1931 Bombay a at 4j 
Anhadra Bank ltd  v Narayana Rao ftiR 1955 Madras 247 at 249.

(203) (1883) 4 NLft 26.



certain other form alities for the transfer of the shares of a bank, 
and the question in issue was w ith e r  a pledge of the shares was 
va lid  In the absence of the same approval and formalities. 
Connor C 3 held : 12041

'The transfer of shares Is conditionally prohibited. I t  is  not 
to be valid , unless certain forms have been complied with; and 
i t  is expressly enacted by the Code (4.51.7) that, when 
alienation 1s prohibited, so also shaTl In ter a lia  be deemed to 
be prohibited binding by pledge or hypothec. And th is enactment 
seems to be in fu ll force for us (Wis. & Perez, ib i;  Sand, de 
Prohibit. 1.1.3(49) c iting  Cod. 4.5i./,8,2B 4 34; Hu¥. ad U ig ., 
27.9. ('&); Voet, 27.9.4).'

In Ex p De Jager 2̂0^  a farm had been bequeathed to the 
applicant subject to a restra in t against se lling  i t  or disposing of 
1t iri any manner. The Fu ll Bench of the Natal Provincial Division 
held ! «206>

'A mortgage of the farm would amount to a violation of the 
express terms of the w i l l ,  which not only prohibits the sale of 
the property, but the dfsposal of ft  "fn any isanner." I t  is 
true that the w ill does not expressly prohibit mortgage of the 
property, but i t  has been decided in th is Court by Connor, C .J. 
in the Trustees of the Insolvent Estate of Foley v. Natal Bank 
C1883] N .I.R ., TT, that “"tlie”  mortgage of Immovable property 
amounts to an alienation. I think there Is reason in this view, 
which is  supported by authority, for a mortgage is a f ir s t  step 
to a sale in execution, i f  the debt is  not repaid. I t  is  true 
that in the casts of Josef v. Mulder, C1903] A.C., 198, the Privy 
Council, where the p laTntiff sued for cancellation of a mortgage 
granted to a mortgagee of a • property subject to a fidei 
commlssum, held that he was not entitled to succeed. But that 
was a very d ifferent case to th is .1

in Ex p Radloff & Anor^ 07  ̂ the Full Bench of the Orange Free 
State Provincial Division took the same view, saying :

(204) At 29.

(205) (1926) 47 NU< 413.

(206) At 414.

(207) 1932 0P0 118 at 119. See also Ex p Pieterse 's Tutrix 1941 OPD 
12 at 14; W ille  Mortgage and Pledge 2i>.



403.

'A mortgage fs after a l l ,  fn e ffec t, a condftfona? a?fenatfon

In Josef 8 Others v Mulder A Others/ 201̂  referred to in De 
Jager’s case, a rather d ifferent question arose. A fiduciary had 
mortgaged the fiduciary property and the question 1n Issue was 
whether the mortgaging of the property constituted an alienation of 
the property suffic ient to bring Into operation the rule that a 
fiduciary who alienates the fiduciary property forfefts fifs 
fiduciary rights. The Privy Council held that i t  did not

'Although no doubt Sande considers that a mortgage, as being an 
inchoate and potential alienation, cannpt valfdTy be made by a 
person prohibited from alienatfon '2 0̂ ' .• •, yet i t  does not 
follow that a mortgage (which is  a mere charge not passing the 
dominium) is  a breach of the prohibition of the same nature and 
entailing the same consequences as an act by which the dominium 
passes*..- Indeed 1t would appear that i f  the person prohibited 
from alienation se lls  the property with an option of repurchase 
which he afterwards exercises, that is  not a breach of the 
prohibition.1

In other words, Joseph's case was concerned with whether the 
technical requirements had been met for the forfeiture by a 
fiduciary of his rights, 1e essentially whether the property had 
been alienated, and not with the question of whether property, ie 
any property, had been disposed of, which 1s the question which 
arises under s 341(2).

When a customer grants a mortgage or pledge to the bank i t  
transfers a real right lii the mortgaged or pledged property to the

(208) (1903) 20 SC 144 (PC).

(209) At 147.

(210) Restraints 3.3.18. See also 1.1.3.49 and Voet 27.9.4.

(211) See also Alexander's case dealt with at 413-4 below in which a 
cession as security was held not to be a disposition within 
the meaning of s 228 of the Companies Act.
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bank. This transfer diminishes the customer's rights in the 
property, and i t  follows, i t  is  considered, that a part of the 
property can be safd to have been disposed of by the customer to the 
bank. Moreover, the object of s 341(2) is  to ensure the pari passu 
distribution of the customer's assets^21 *̂ and this object would 
be frustrated in a material respect i f  mortgages and pledges fe ll 
outside the scope of the section; accordingly the section ought, in 
the event of ambiguity, to be interpreted so as to include rather 
than exclude mortgages and pledges.

I t  follows, i t  is considered, that 1f  a mortgage bond is 
registered by the customer in favour of the bank, or i f  goods are 
delivered by the customer to the bank in pledge, after the 
presentation of a winding-up application against the customer, the 
mortgage or pledge w ill be avoided by s 341(2) and this 1s so 
whether or not the Insolvency Act defin ition of 'dlsposition' 
applies to s 341(2).

(B) Does the disposition occur when the mortgage or pledge is
constituted or when the secured debt 1s incurred?

I f  the customer had already registered a mortgage bond in favour 
of the bank, or delivered goods to the bank in pledge, prior to the 
presentation of a w1nd1ng-up application against the customer and f f  
the mortgage bond or pledge secures future debts, w il l  i t  secure 
debts which arise a fte r the presentation or w ill s 341(2) operate to 
prevent th is?

Security fs of an accessory nature and I t  is hardly possible to 
speak of a security without the existence of a debt secured by the 
security : ■

(212) See 494-514 below.



1t 1s essential that the mortgage bond should contain . . .  a 
description of the principal debt to which I t  is  accessory . . . .  
The real right has neither meaning nor legal efficacy except in 
relation to the debt which i t  was intended to secure'

{per Wessels OA, as he then was, in TMenhaus v Metje A Ziegler Ltd 
& Anor^2* ^ ) .  I f ,  then, the security is constituted before, but 
the debt which 1t secures only arises afte r, presentation of a 
winding-up application against the grantor, does the disposition of 
the real right of mortgage or pledge occur for the purposes of 
s 341(2) when the security is  constituted or when the debt which 1t 
secures arises?

The accessory nature of security 1s well- illustrated  by the 
common law rule that the ranking of Z or more continuing 
covering securities over the same property is  determined not by the 
dates of establishment of the securities, but by the dates the 
claims secured by the securities arose :

'These debts, I t  Is said, relate back to the respective dates of 
the registration of the bonds, and the ir re la tive  p rio rity  must 
be regulated by the dates of the bonds. I cannot, however, find 
any authority for such relating back, but, on the contrary, the 
opinion expressed in 1 Dutch Consults 291, is an express 
authority to the contrary. I t  1s there la id  down that where a 
bond is  passed to secure future advances there is  no mortgage 
until the debt is actually Incurred, and the jurisconsult 
(S . van Beaumont) adds that, so far from the creation of the 
debt being drawn back to the date of the bond, 1t,$hould rather 
be heid that the constitution of the bond is deferred to the 
date of the incurring of the debt, on the princip le that an 
accessory obligation follows the principal, and not the reverse. 
A sim ilar doctrine is  even more emphatically la id  down by three 
eminent Dutch lawyers (Van Amstelredam, Van Kink and De Quesnoy) 
In a Consultation reported m 4 uutcn Consult., 134, and- their 
opinion 1s mentioned with approval by Voet. (Comm. 20, 4 30)'

(213) 1965 (3) SA 25 (A) at 440-F. See also Oe Wet & Yeats 
Kontraktereg 355; C G van der Merwe Sakareg (Durban 1979) at 
443 and 4buT'

(214) Since repealed by s 87 of the Insolvency Act Insofar as 
mortgage bonds are concerned.



(per De V i l l ie r s  CJ 1n Heydenryck v Mackie, Young 8 Co's Trustee & 
The Standard Bank^*Sb .

In both the opinions referred to by De V ilH ers  CJ the facts 
were that a contract had been entered into for the supply of beer, 
the purchaser had passed a bond -fn favour of the supplier securing 
the payment of a fixed amount on termination of the supply contract 
and also securing the purchase price of such purchases as might take 
place during the contract, and the purchaser had also passed a 
subsequent bond in favour of a th ird  party securing a fixed debt 
which was In existence, or came into existence, on passing of the 
bond. The question in Issue was which bondholder's claim ranked 
f ir s t .

In the second oplnion^^^ referred to by De V i l l ie r s  CJ the 
following is  said :

’Dunkt (onder correctie) dat naar Rechten wtl geoorlooft is  te 
maken zoodanlge conventie als h ier voren 1s verhaald ende daar 
voren te constUueren er.de ontvangen respective!ijken speciaal 
ofte generaal verband van goederen; maar dat nochtans het recht 
van hypotheque geconstitucert b1j den Debiteur voor’ t  gene hi j  
schulcng zoude Werden en blijven ter zake van bleren die hem 
volgens het voorsz. contract zot/den geleveert werden niet eer 
ingegaan en 1s ende begonnen heeft e ffect te sorteren dan ten 
t ljd e  als de leverlnge van die meergem. bieren datelijken 
gescfteid ende de schuld daar mede gemaakt is  overmlts b li jk t  b1j 
het meergem. Contract dat in 't  vermdgen 1s geweest van de zelve 
partljen daar u it  te scheiden ende te welgeren bieren te leveren 
ofte te ontfangen.... Zulks dat een tweede Crediteur die 
nrfddelertljd ende voor date van de leverfnge van die meergem.

(215) (1906) 2 Buch AC 279 at 289-90; confirmed on appeal by the 
Privy Council sub nom Standard Bank v Heydenrvck (1907) 3 Buch 
AC 145(PC).

(216) 4 Hollands Consultatlen 134 2nd ed (Rotterdam 1648).
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bieren recht van hypotheque verkregen heeft op de goederen van 
den nteergera. Oebfteur n it  zake van een schuld ten t ijd e  van die 
co n stitu te  van zoodanlge jonger hypotheque datelijken gemaakt 
recht van.„,Breferentie heeft voor den opgem. eersten 
Crediteur.' ( Zi7'

The opinion by S van Beaumont*210* 1s to the same effec t, 
although the reason given 1s that Inasmuch as the mortgage is  an 
accessory obligation Its  operation should rather be regarded as 
deferred until the coming into existence of the principal obligation 
than yice versa:

'Nec possit d id ,  debitl constitutlonem fictione ju r is  
retratrahl ad tempus constitutae hypothecae, quasi S tunc in 
creditum iv e r it  d. Heerman, cum potius vice versa, hypothecae 
constitutio ad tempus debiti trahenda s it ,  4 turn primum 
Intercessisse videatur; atque Ita  secundum vulgare ju r is  
enunctatum, accessorlum sequafcur suum principale, non

(217) I t  is  considered {subject to correction) that by law i t  is 
lawful to make such an agreetwenfc as Is  described above and to 
establish and receive respectively a special or general 
mortgage of goods for such agreement, but that nevertheless 
the right of mortgage established by the debtor before he 
becomes and remains indebted on account of beer to be 
delivered to him under the said contract does not become of 
force and only begins to take e ffec t at the time the delivery 
of the safd beer actually takes place and the debt fs created 
thereby, because i t  appears from the said contract that i t  was 
In the power of the same parties to withdraw therefrom and to 
refuse to deliver or receive b eer.... Thus i t  1s that a 
second creditor who In the meantime and before the date of 
delivery of the said beer has acquired the right of mortgage 
in respect of the goods of the said debtor on account of a 
debt Imnedlately created at the time of the establishment of 
such la te r mortgage has a right of preference over the said 
f ir s t  creditor.

(218) 1 Hollands Consultation 291, {Rotterdam 1660).
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c o n t r a . '^ 219^

f 220)Voet' c ites  these opinions with approval :

'On that basis [that the coming Into existence of the secured 
debt was 1n the discretion of the mortgagee] an opinion was also 
given by Ju r is ts  of Holland that i f  a house had been put under 
obligation in presence of the law of the place by an innkeeper 
for Indefinite beers or wines which might in future be sold or 
delivered to the innkeeper by a wine-merchant or brewer, a right 
of hypothec and a preference did not come Into befng 
proportionally except from the time when the sale and delivery 
of wine or beer had ensued.'

Reference may also be ma.de to Kllburn v Estate Kjlburn. ^ 2^  
Xilburn wished to protect his wife Itf the event of his Insolvency 
and passed a bond 1n her favour for £500 payable in the event of his 
Insolvency, but there was no intention that this amount should be 
paid in any other circumstances. Wessels ACO, as he then was, in 
holding the bond void, said : 2̂22^

‘ ...you cannot have a settlement of a security apart from the 
thing which 1s secured, be 1t a money debt or the performance of 
an act. The settlement of a security divorced from an obligation 
which i t  secures seems to me meaningless.'

I f  a mortgage or pledge only takes e ffec t when the debt i t  
secures arises, 1t follows, 1t is  thought, that the date of the

(219) I t  would not be possible to say that,the establishment of the 
debt 1s to be taken back by a fic t ion  of 1 a»-r to the time of 
establishment of the mortgage, for, 1f and when the said 
Heerman [the cred ito r] w ill have gone into credft, the 
establishment of the mortgage must be taken forward to the 
time when the debt may f ir s t  be seen to have arisen, and not 
vice versa; i t  being a general princip le of the law that the 
accessory thing should follow It s  principal and not the 
reverse.

(220) 20.4.30.

(221) 1931 AD 501.

(222) At 505-506.
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disposition for the purposes of s 341(2) must be the date the debt 
a rises, not the date the security 1s established.

The same conclusion can be reached on another ground. Where the 
mortgagor or pledgor Is  not yet Indebted to the mortgagee or pledgee 
at the time of registration of the mortgage or of delivery of the 
goods 1n pledge, the mortgage or pledge 1s a conditional 
disposition, the condition being that a debt comes Into existence. 
Conditional dispositions have already been considered above^223  ̂
and the conclusion reached there was that 1f the fulfilment or 
otherwise of the condition is in the discretion of one of the 
parties, the disposition (1 f any) by that party occurs when the 
discretion is  exercised. S im ilarly , i f  the fulfilm ent or otherwise 
of the condition is in the discretion of both the parties, the 
disposition (1f any) by the parties occurs when they both exercise 
the ir discretion.

In the context of the bank customer contract, this means that i f  
an overdraft fa c i l i t y  has been granted by the bank to the customer 
the customer alone has a discretion as to whether or not a debt,will 
come into existence and the disposition by the customer therefore 
occurs when i t  exercises this discretion 1e when the customer gives 
the payment i n s t r u c t i o n . I f  an overdraft fa c il it y  has not 
been granted by the bank, the bank and the customer both have a 
discretion as to whether or not a debt w ill come into existence and 
the disposition by the customer therefore occurs when they both 
exercise this discretion 1e when the bank accepts the offer to 
borrow im p lic it 1n the customer's payment in s tru ction .^25^

(223) See 361-73 above.

(224) Cf 132-4 above.

(225) Cf 145 above.
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I f  more than one debt is Incurred which 1s secured by the 
mortgage or pledge, a further disposition occurs, I t  1s considered, 
as each debt 1s Incurred.

This is a harsh interpretation of s 341(2) for banks because a 
bank's claim 1n respect of a ll amounts paid pursuant to a customer's 
payment Instructions a fter presentation of a w1nd1ng~up application 
against the customer w ill be unsecured (unless the court otherwise 
o r d e r s ) , b u t  th is conclusion would appear to be Inevitable on 
the wording of s 3 4 1 (2 ) .^ ^

I t  may be noted that the date of performance by the bank of its  
obligations, 1e the date i t  honours the payment Instruction, and the 
due date of repayment by the customer are not relevant in 
determining the date of the disposition. The la tte r  point was dealt 
with 1n the opinions by Van Amstelredam et al and Beaumont referred 
to above.^  ̂ The mortgages 1n favour of the beer suppliers 
secured not only the price of beer supplied from time to time but 
also fixed amounts payable on termination of the supply contracts. 
The opinions given were that the mortgages ranked f i r s t  in respect 
of the fixed amounts despite the fact that the amounts concerned 
only became due and payable a fte r the debt secured by the second 
bond. The same 1s, i t  is  considered, true of the performance due by 
the bank. True, the customer's l ia b i l i t y  Is  conditional upon 
performance by the bank, but the fulfilment or otherwise of this 
condition is  not in the discretion of the customer once the contract

(226) I t  may be noted that a ll the deposits to the account w il l  also 
be avoided by s 341(2} - see 423-4 below.

(227) See too the discussion 1n 411-7 below regarding the position 
where the asset forming the security only comes into existence 
a fte r presentation, as In a case of a cession as security of 
a ll debts from time to time owed to the customer.

(228) See too Voet 20.4.30.
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has been concluded and therefore on fulfilment of the condition the 
disposition dates back to the date of conclusion of the contract, in 
accordance with the principles dealt with above.

The exercise by the bank of I t s  rights Under a mc-Hgage or 
pledge given to 1t by the customer - eg the sale of pledged goods 
pursuant to a right of parate executie - does not constitute a 
disposition by the customer-

(11) Cession as security

A cession as security is  constituted by an agreement to create 
such a cession coupled with an agreement transferring the ceded 
r ight to the cess io n a ry^ 1'* • and, i t  is  considered, with delivery 
of the document embodying the rfght i f  I t  is  embodied in a 

(2321document. The agreement to create the cession gives rise only 
to a personal right to receive transfer of the right to be ceded, 
while the agreement transferring the ceded right, coupled with 
delivery of the document embodying the right where necessary, 
transfers the ceded right. The exact nature of the cessionary's

(229) See 361-7 above.

(230) Sowman & Others v David Samuel Trust Ltd (in  liquidation) & 
Snor Ll'il/Hj I'H lR  'it <Ch) a t  .)o c.

(231) See eg Du Plessis v Nel 1952(1) SA 513(A) at 527A; Smith v 
Farre ll./ 's  Trustee 1S04 TS 949 at 955; Scott Cession b f f ,  
f t  f f  and 135 ff,

(232) See eg Je ffe ry  v Poliak and Freemantle 1938 AD 1 at 22; L ie f 
HO y Dettmann 196~4T?T SA'ffi2(A) "~at 275 f f ;  the judgments of 
van Blerk and Qgllvie-Ttionrpson JJA  f n Trust Bank of A frica Ltd 
v Standard Bank of S A Ltd 1968(3) SA 166(A) at 172 f f  and 
lab ft's but see LaBuschagne y Denny 1963(3) SA 538(A). See 
generally Scott op cifc 19 ff^



right is  disputed: one view 1s that the right 1s analogous to the 
right of pledge, while the opposing view is  that the right 1s that 
of fu ll ownership coupled with a personal obligation to retransfer 
ownership on discharge of the secured debt/233  ̂ however, I t  is 
not necessary for present purposes to take a view on which approach 
1s correct because the same consequences w ill flow on either 
approach.

Unlike mortgage and pledge, neither cession as security nor even 
cession it s e lf  is referred to by name 1n the Insolvency Act 
defin ition of 'disposition*. Nevertheless i t  Is  considered clear 
that the transfer of a right by cession is  covered by in ter a lia  the 
reference to 'any transfer . . .  of rights to p ro pe rty '/23̂  More 
d if f ic u lt  Is  the question of whether the conclusion of the contract 
to create the cession as security is  a d isposition/235̂  The 
expression 'o r  any contract therefor' appears to relate only to the 
words 'a sale, lease, mortgage, pledge, delivery, payfsent, release, 
compromise, donation' and not to the words 'any transfer or 
abandonment cf rights to property'. The question therefore arises as 
to whether a contract to create a cession as security can be said to 
be such a contract. The answer is , i t  1s thought, that 'de livery ' is  
used not in the sense of physical delivery but in the sense of the 
legal concept of trad lt io , ie the transfer of possession required 
for the transfer of real rights such as ownership, pledge, etc, and 
that therefore a contract to create a cession as security is a 
contract for a d e liv e ry /236^

(233) Scott op c i t  135 ff.

(234) Estate Fitzpatrick v Estate Frankel 8 Others 1943 AD 207 at
m r.------- ----------^ --------------------

(235) This question is probably of no practical significance - see 
400 above.

(23C) I t  î ay also be possible to class ify  the contract as a contract 
for a mortgage or pledge.
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I f  the Insolvency Act definition of 'disposition' does not apply 
to s 341(2) the conclusion of the contract to create the cession 
w fl] not be a disposition- The transfer of the rights by cession, on 
the other hand, w ill be a disposition within the meaning of s 341(2) 
for the same reasons that a mortgage or pledge is  such a 
disposition. True, the contrary conclusion was reached in Alexander 
& Anor NNQ v Standard Merchant Bank Ltd*237* in relation to s 228 
of the Companies Act which provides that the directors of a company 
may not, except with the approval of a general meeting, dispose of 
substantially the whole of the company's undertaking or the greater 
part of its  assets. Viljoen J  held ;*238*

'During the currency of the cession there is ...n o  disposal in 
terms of the section because the cessionary cannot freely 
dispose of the property but is under an obligation to cede the 
rights back to the cedent upon payment of the debt.'(239)

However, the weight to be accorded to authorities on s 228 in 
seeking to interpret s 341(2) is ,  i t  is  considered, limited. The 
object of s 228 is that investors who have invested in one type of 
business should not find themselves investors in an entirely 
different type of business without their consent. The giving of 
security, on the other hand, fs generally resorted to with a view to 
raising working capital for the promotion of the company's existing 
business, not for a change in its  business. I t  follows that 1f s 228 
were to be Interpreted as applying to the giving of security the

(237) 1978(4) SA 730(H).

(238) At 741H.

(239) This conclusion had been foreshadowed in Advance Seed Co 
(Edms) Bpk v Marrok Plase (Edms) Bpk 1974 (4) SA 12?" (l)t5T 
See also C il l ie rs  & Senade Company!aw #22.68; Henochsberg 
Companies 402; Lionel Nodes 'Disposal of Assets - s 228' 1978 
SACLJ T5~; but c f OS Ribbens 'Disposal of the Undertaking or 
the Whole or Greater Part of the Assets of a Company' (1976)
39 THRHR 162 at 165.
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e ffec t would be to extend the area of application of s 228 to s 
f ie ld  I t  was never Intended to apply to. There were therefore 
compelling reasons for the court to hold that 'dispose o f' 1n s 228 
does not Include the giving of security. The same cannot, however, 
be said of s 341(2). As already pointed o u t , ^ 0  ̂ the object of 
s 341(2) 1s to secure the pari passu d istribution of the company's 
assets and this object would be frustrated in a material respect i f  
the giving of security were to be held to be outside the ambit of 
the section.

I f  the cession as security secures future debts ant" the cession 
is  established before, but the secured debts arise after, 
presentation of a winding-up application against the cedent, the 
same problems arise as fn the case where a continuing covering 
mortgage or pledge is established before, but the secured debts 
arise after, presentation^241  ̂ and the answer is , i t  is 
considered, the same: the date of the disposition is the date each 
secured debt arises not the date the cession 1s established.

Moreover, a further sim ilar problem arfses where future debts 
are ceded eg where the cession as security 1s expressed to be of a ll 
debts from time to time owed to the cedent. What 1s the position i f  
the cession as security fs executed before, but the ceded debts 
arise a fte r, presentation of a w1nd1n(-up application against the 
cedent? is  the date of the disposition tne date of execution of the 
cession as security or the date the ceded debts come Into existence?

The la tte r problem does not arise In regard to mortgage bonds 
Inasmuch as a mortgage bond cannot be passed over the mortgagor's 
immovable property generally from time to time.^242  ̂ Nor does i t

(240) See 404 above.

(241) See 404-11 above.

(242) Section 53(1) of the Deeds Registries Act 47 of 1937.
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apply to pledges because a pledge is constituted not by agreement
alone but by agreement coupled with delivery of the pledged goods.
I f ,  therefore, the property to be pledged only conies into existence
a fte r presentation, and hence 1s orfty delivered a fte r presentation,

(24 1such delivery in pledge w i l l ,  as already pointed out, 
constitute a disposition at that date notwithstanding that the 
agreement of pledge may have been concluded before presentation and 
may refer to a ll property delivered from time to time by the debtor 
to the creditor.

A cession as security d iffers from a pleoge in that there 1s tio 
physical delivery of the ceded debts, at least where the debts are 
not embodied in a document. At f i r s t  sight, therefore, i t  may seem 
that the agreement of cession is  a ll that is  required to constitute 
the cession. However, i t  1s necessary to have regard to the fact 
that a cession consists of 2 parts : the agreement in terms of which 
the cedent undertakes to deliver the ceded debts to the cessionary 
and the agreement fn terms of which the delivery is  actually 
effected. Such delivery 1s effected by the intention of the parties 
to divest the cedent of the debts and to vest them in the 
cessionary, and as Th irl on J  said in delivering the judgment of the 
FuTT Bench of the Natal Provincial Division in Muller NO v Trust 
Bank of Africa Ltd & Anor:

'Now, I fa i l  to see how the parties can have a present Intention 
to divest the cedent of a right and to vest i t  in the cessionary 
when the cedent is  not at present vested with the right and 
where the right 1s as yet not in existence. ‘

The court accordingly held that where debt comes into 
existence a fte r sequestration i t  w ill not be subject to a cession

(243) See 400-404 above.

(244) 1981 (2) SA 117(N) at 125H.

(245) Cf too Buckley Companies 573 dealing with general liens.
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granted to a creditor prior to sequestration, as this 1s barred by 
the fact that a concursus creditorum 1s established on sequestration 
and the rights of creditors and the order of the p rio rity  of their 
claims have to be determined as at that date.

In the earlie r case of Sarw lll Aqencles (Ptv) Ltd v Jordaan 
NO, not referred to in the Muller case, Myburg J  sitting
alone in the Transvaal Provincial Division came to the opposite 
conclusion. True, the case related to a company in liquidation and 
not an individual, and Myburg J  emphasised the fact that in the case 
of a company in liquidation, unlike the case of an Individual, the 
company's property remains vested in i t ;  despite th is, however, i t  
is  considered that his reasoning is  irreconcilable with that in the 
Muller case- Myburg J  held : ^ 48'

'. . . th e  security was continuous and the liquidation order did 
not change the continuous nature of the se cu rity .... In my view, 
the concursus creditorum did not terminate the continuous 
provisions o f  the security bond.'

With respect, however, Thlrlon J ’s approach is to be preferred, 
especially in relation to s 341(2). A cedent can agree to cede a 
future debt but the cession can only take place once the debt has 
come into existence, and i t  is  at that moment, ie  the moment that 
the cession occurs, that the disposition of the company's property 
takes place. Where the debt is embodied in a document this is clear 
because the document has to be delivered to the cessionary. Where 
the debt not embodied In a document, the delivery may, In 
accordance with the agreement under which the cedent undertook to 
deliver the debts, take place automatically without any further

''■'•6) See 158 above.

‘t-'-'l 1975 (1) SA 938 (T).

(248} At 943D.
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expression of intention by the parties, but the delivery 
nevertheless occurs, with the result that the company's property 1s 
disposed of.<249)

(111) Notarial bonds

A notarial bond of movables d iffers from mortgage, pledge and 
cession as security 1n that 1t does not - subject to 2 exceptions 
dealt with below - confer a real right in the bonded property on the 
bondholder.^2^  Instead, a notarial bond confers a statutory 
preference^®^ 1n respect of the proceeds of the bonded property. 
A notarial bond is  constituted by an agreement to create the bond 
coupled with notarial execution and registration in the deeds 
registry of the bond. The bond Is effec tive  -Praia registration. The

(252)bonded property is  not normally delivered to x'ms bondholder. '

The Insolvency Act definition of 'disposition' does not refer to 
notarial bonds by name but 1t is  cor'-idered that i t  Is  clear that

(249) The question may be asked whether i t  makes a difference i f ,  
contrary to the view taken above (a t 356-61), i t  is held that 
the words ‘by any company1 in s 341(2) do require an act on 
the part of the company. The answer is ,  i t  is  thought, in the 
negative. Although the delivery of new debts takes place 
automatically in accordance with the original expression of 
intention, such expression of Intention should not, i t  is 
thought, be seen as a once and for a ll act but as a recurring 
act which recurs each time a new debt-comes into existence.

(250) Definitions of ‘security1 and 'special mortgage' in s 2 of the 
Insolvency Act; Adolph Mosenthal and Co v The Master & 
Feinberg's Trustees is>3l CPU 155 at log; M ille Mortgage and 
Pledge

(251) Section 102 of the Insolvency Act read with s 342(1) of the 
Companies Act.

(252) I f  the bonded property is  delivered to the bondholder the bond 
is  converted into a pledge - see below.
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the expression 'mortgage1 is used in the Act in its  wider sense 
encompassing notarial bonds and not in the narrower sense of the 
mortgage of immovable property.®2®3  ̂ This is c learly  evidenced eg 
in the definition®2^  of 'special mortgage1:

'"special mortgage" means a mortgage bond hypothecating any 
immovable property or a notarial mortgage bond hypothecating 
specially described movable property in terms of section one of 
the Notarial Bonds (Natal) Act, 1932 (Act No. 18 of 1932TT~but 
excludes any other mortgage bond hypothecating movable property.'

I t  follows that both the agreement to create a notarial bond and the 
registration of the bond constitute dispositions within the meaning 
of s 341(2) i f  the Insolvency Act definition applies.

I f  the Insolvency Act definition does not apply the question 
arises as to whether the fact that the statutory right of preference 
in  respect of the proceeds of the sale of the bonded property comes 
into existence on registration can be said to be a disposition 
within the ordinary meaning of the word.

I f  the registration of a notarial bond is  not a disposition 
within the meaning of s 341(2) this would c learly  be a casus omissus 
and a court w ill strive to avoid this result i f  at a ll 
possible.^2®5) suggest^ moreove*, that while technically

(253) In regard to the d ifferent meanings of 'mortgage' see 
generally H Silberberg & J  Schoeman The Law of Property 2nd ed 
(Durban 1983) 427; W ille  Mortgage and Pledge 1 i Maasdorp's 
Institutes of South AfricanTaw  v o l i l " The Taw of Property 
I ’u’t F  ed by C (j Hall (Cape Town 1976) 212. >uor an example of 
the narrow meaning see s 102 of the.Deeds Registries Act 47 of 
1973 which defines 'mortgage bond' as a 'bond . . .  
hypothecating immovable property1.

(254) Section 2 .

(255) Ohanabakium v Subramanian S Anor 1943 AD 160 at 170-171; Steyn 
Uitleg 124. 1
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the rights conferred on the bondholder by a notarial bond may not be 
real rights at common law, the statutory right of preference fs in 
fact su ffic ien tly analogous to a real right for the conclusion to be 
reached that notarial bonds can be equated with mortgage bonds for 
the purposes of s 341(2), and i t  Is thought that this is  the 
conclusion the courts are lik e ly  to reach.

Support for this interpretation fs, i t  is thought, to be found 
in Ram Lai v O ffic ia l Liquidator, Benares Bank Ltd.^2^  The 
p la in t iff  had a deposit with the Benares Bank Ltd at the time of 
presentation of the winding-up petitfon agafnst the bank; 
thereafter, before the granting of the winding-up order, the 
p la in t iff  entered the employment of the bank and as a term of his 
employment was required to deposit a sim ilar amount with the bank as 
security to answer for his good behaviour. This was done by 
converting the ordinary deposit to a security deposit. Under Indian 
law such security deposits had the status of a trust fund and 
therefore enjoyed a preference not enjoyed by ordinary deposits. The 
court held that a disposition ha.d occurred within the meaning of the 
Indian counterpart of s 341(2). The e ffect of registration of a 
notarial bond is sim ilar and should, i t  1s thought, give rise to the 
same conclusion*

There are 2 cases where the problem dealt with above does not 
arise. F ir s t ly , 1f the mortgagee has possession of the mortgaged 
assets, the bond w ill constitute a pledge^257  ̂ and w ill c lea rly  be 
a disposition as set out a b o v e . S e c o n d l y ,  the same 1s true of

419.

(256) AIR 1942 Allahabad 141, but cf S ite  Preparations Ltd v Buchan 
Development Co Ltd 1983 SLT 31/ in which Lord'Koss said (a t 
’ii9V  that he was inclined to think that a floating charge 1s 
not a disposition because, unlike a fixed charge, i t  does not 
attach to the property.

(257) See eg International Shipping Co (Pty) Ltd v A ffin ity  (Pty) 
Ltd & Anor 1983(1} SA 79(C) at 84D-E; Wi 11 e Mortoaqe and 
Pledge ss-tT

(258) See 400-404 above.



bonds passed in Natal in terms of the Notarial Bonds (Natal) 
A c t , ^ ^  s 2 of which provides :

'Movables specially hypothecated by a notarial bond shall...be
deemed to have been pledged to the holder of the bond...'

Moreover, i f  the mortgaged assets are at any time delivered to 
the mortgagee thus elevating the mortgagee's rights to those of a 
pledgee such delivery w ill constitute a disposition.

I f  the notarial bond secures future debts and the bond is 
registered before, but the debts arise a fter, presentation of a 
winding-up application against the grantor of the bond, the same 
problems arise as in the case where a continuing covering mortgage 
or pledge is established before, but the secured debts arise after, 
presentation.

I f  the notarial bond bonds future property eg i f  i t  bonds the 
grantor's stock-in-trade from time to timek when does the 
disposition occur: on registration of the bond, or on acquisition of 
the property? The answer is ,  i t  is thought, that a disposition 
occurs on the acquisition of each new Item, on analogy with the 
position regarding cessions of future debts as security.

(1v ) Cash deposit

A cash deposit may also be given as security eg a customer may

420.

(259) IS  of 1932.

(260) International Shipping Co (Pty) Ltd v A ffin ity  (Pty) Ltd A 
Anor supra at 85C; R v Kruger Vi) SA am (A) at 2Q6B. See’ 
7urther"4?6-7 below.

(261) See 404-11 above.

(262) See 414-7 above. .



furnish one of the bank's own fixed deposits as security.*26"** The 
arrangement may take various foras : eg the bank may be satisfied  
with the mere existence of the deposit, or the bank may require that 
the customer should undertake not to cede I t s  rights 1n the deposit 
to a th ird  party, or the bank may require a cession to I t s e lf  by the 
customer of the customer's rights 1n the deposit as security for its  
indebtedness to the bank. The security to the bank Mss in the fact 
that I t  may set o ff  the proceeds of the deposit against its  claim. 
The arrangement may be that the bank may do so at any time, or on 
maturity of the deposit, or on default by the customer, a tie.

Where the customer's rights to the deposit have not been ceded 
to the bank as security, the arrangement re lies  entirely on set-off 
and the view has already been taken*264* that s 341(2} operates to 
render a set-off void i f  i t  occurs a fter presentation.

Where the customer's rights to the deposit have been ceded to 
the bank as security,*265* the position w i l l ,  i t  1s considered, be 
the same as for any other cession as security.*266*

(9) Other specific transactions

Banks are &t one time or another involved in most types of

(263) Another common form of such a deposit Is the deposit a 
purchaser of a fixed property Is commonly required to make 
before the bank w ill Issue an undertaking to the se lle r  to pay 
the purchase price of the property on registration of transfer 
to the purchaser.

(264) See 394-5 above.

(265} I t  1s assumed that such a cession Is legally possible: see
Trust Bank of Africa ltd  v Standard Bank of South Africa Ltd
196a (^) SA 166(A) at. 1/2 and 184, but c f  i-'armers" Co-op Ltd v 
The Master 1959 (3) SA 342 (SR) at 345.
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transactions with customers, either d irectly  or indirectly through 
cessions of debts granted to them by customers. Consideration w ill 
therefore be given in what fallows to the question of whether 
various other transactions are avoided by s 341(2). As w ill be seen, 
the answer is  often straightforward but a ll too often this is  not 
so. The chief problem areas are transactions involving the grant of 
a right, either real or personal, less than fu ll ownership 
(eg usufruct, lease and option), transactions the e ffec t of which 1s 
sim ilar to a disposition but which may not normally be referred to 
as such (eg compromise), the loss of rights by breach of duty {eg 
breach of contract) or by inaction (eg prescription) or by the 
fa ilu re to take up rights (such as a rights issue or option) and 
involuntary dispositions {eg expropriation, share issues which 
d ilu te existing shareholdings, accesslo and dispositions In 
compliance with an order of court).

{a) Payment

The view has already been taken^267  ̂ that payment to the 
customer or to a third person 1n accordance with the. customer's 
directions 1s not a disposition by the customer within the meaning 
of s 341(2).

Payment to a person authorised to receive payment on behalf of 
the customer is likewise not a disposition by the customer, nor Is 
the grant by the customer to the agent of the authority to receive 
payment/2̂  although i f  the agent seeks to Invoke set-off of the 
payment against a debt owed to him by the customer the set-off w ill 
constitute a d isposition.*2®9^

422.

{267) See 375-91 above.

{268) North West Construction Co (Pty) Ltd v Harlan [1965] WAR 205. ,

(269) See 394-5 above.
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Payment to the cessionary of a debt ceded by the customer 1s 
sim ilarly not a disposition by the customer, although the cessfor? 
,s.<27°)

Payment by the customer, on the other hand, 1s clearly  a 
disposition. The Insolvency Act definition expressly Includes the 
making of payments and clearly they are also included 1n the 
ordinary meaning of the word ;

'When a customer's account with his banker 1s overdrawn he 1s a 
debtor to his banker for the amount of the overdraft. When he 
pays a sum of money Into the account, whether 1n cash or by 
payment 1n of a third party's cheque, he discharges his 
indebtedness to the bank pro tanto. There is  c learly  1n these 
circumstances, in my judgment, a disposition by the company to 
the bank of the amount of the cash or of the cheque. I t  may well 
be the case, as counsel for the bank has submitted, that in 
clearing a third party's cheque and collecting the amount due on 
1t, the bonk acts as the customer's agent, but as soon as I t  
credits the amount collected in reduction of the customer's 
overdraft, as in the ordinary course of banking business f t  has 
authority to do In the absence of any contrary Instruction from 
the customer, i t  makes a disposition on the customer's behalf In 
It s  own favour discharging pro tanto the customer's l ia b i l i t y  on 
the overdraft . . . .  In the present case the company's account 
with the bank was overdrawn, so I need not consider what the 
position would have been 1f any cheque had been paid in when the 
account was in cred it, but I doubt whether even in those 
circumstances i t  could be properly sa-id that the payment in did 
not constitute a disposition of the amount of the cheque in 
favour of the bank'

(per Buckley I J  in Re Gray's Inn Construction Co Ltd 2̂7^ ) .  The

(270) Estate Fitzpatrick v Estate Frankel & Others 1943 AD 207 at 
idST D reyerV  Trustee v Hanekom ia& "at 201-2; Trustee 
Insolvent Estate Klukowskl v Hesselmann 1923 SWA 16; Gorringe 
v~TrwefT'inciia Rubber and (iutta PercfiOorks (1887) 34TOTi2b 
(CA) at U 3 ’”and iat>;""Re Toocoova Investments (Ptv) Ltd 1978 
(3) ACLR 252 (NSW).

(271) [1980] 1 A ll ER 814 (CA) at 81fle-h. See too Grobler v Trustee 
Estate De Beer 1915 AD 265 at 273-4; In re Clifton Kiace 
gara g e 'U T TT97Q] Ch 477 (CA) at 483H-484A"an<T494C. But' see 
THe National Bank's Case (1873} 28 LT (Eur Arb) 92 in which

(footnote continued on next page)
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view expressed by Buckley LJ is , 1t is  considered, clearly correct. 
Even where the customer's account 1s 1n credit ownership of 'the 
money is transferred to the bank and 1s replaced by a right against 
the bank to repayment/272  ̂ The money is therefore disposed of to 
the bank, just as goods sold und delivered are disposed of even 
though they are replaced by the purchase price.

Where payment 1s made by the customer to a person authorised to 
receive payment on behalf of the creditor the position w ill be the 
same as 1f payment had been trade direct to the creditor. Where, 
however, payment Is  made to an intermediary as prfncfpal and the 
intermediary in turn makes payment to the creditor, the disposition 
by the company is  to the intermediary and not the creditor. Thus, in 
Re J  Leslie Engineers Co Ltd^ 73  ̂ 2 payments were made to a

(Footnote continued from previous page)
Lord Westbury, s itting  as an arbitrator, said (a t 94):

'Whether Cthe English counterpart of s 341(2)] does or does 
not include the actual payment of a bona fide debt may 
admit of very great doubt; taking the words "effects" and 
"property11, and so on, i t  would be very d if f ic u lt  to hold 
that the payment of a bona fide debt is  the disposition of 
the property, or effects! o F  things in action of the 
company.' •

(272) Cf Ovenstone v SIR 1960(2) SA 721(A) at 735B in which Trn llip  
JA saia dn  the context of s 7(3) of the Income Tax Act 58 of 
1962):

'Hence, "disposition1' in i t s  ordinary, wide sense would 
Include a loan of money (mutuum) even though the borrower 
has to repay an equivalent sum, for the lender parts with, 
gives or makes over the rights to or dominium of the money 
to the borrower when i t  Is advanced to hfrnT" Voet 12.1.14 
(Gane's trans vol 2 at 768) puts i t  lucid ly:

"The effect of a loan on the side of the lender is 
that both the ownership 1n and the risk of consumable 
things lent passes to the receiver. I t  1s settled 
that 1n loan an alienation of the a rtic les  lent takes 
place, and that not the a rtic les  themselves which were 
measured, weighed or counted out, but only others like  
them ought to go back to the lender".'

(273) [1976] 2 A ll ER 85 (Ch) at 89h-91c.



creditor of the company. The f ir s t  payment was drawn by the 
company's employees from th« company's bank account in cash and the 
cash was used by the employees concerned to purchase money orders in 
favour of the creditor. The second payment was transferred from the 
company's bank account to the bank account of a director and a 
cheque was then drawn by the director on the la tte r  account In 
favour of the creditor. The court held that the f ir s t  transaction 
was a disposition by the company to the creditor and not a 
disposition by the company to the employees concerned Inasmuch as 
both the cash and the money orders were at a ll times the property of 
the company until they passed into the hands of the creditor. On the 
other hand, the second transaction was a disposition by the company 
to the director and not a disposition by the company to the creditor 
inasmuch as the company's moneys f i r s t  became the property of the 
d irector before he 1n turn disposed of them to the creditor.

lb ) Loans of money

Loans of money by the bank to the customer have already been 
considered*^74* and the view taken was that the conclusion of the 
contract of loan is  a disposition by the customer as a contract for 
a payment (the repayment of the monies lent) i f  the Insolvency Act 
definition applies but is  not a disposition I f  the definition does 
not apply, that the advance of the monies lent 1s not a disposition 
and that the repayment of the monies lent Is a disposition.

Loans of money by the customer to the bank*275* are subject to 
sim ilar considerations. The conclusion of the contract >f loan is a 
disposition by the customer as a contract for a payment (the advance

(274) See 396-7 above.

(275) eg by a deposit to tne customer's account at a time when the 
acccount 1s in credit.
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of moneys lent) i f  the Insolvency Act definition applies but is  not 
a disposition i f  the definition does not apply, the advance of the 
moneys lent is  a disposition and the repayment of the moneys lent is  
not a disposit'

Loans of property other than money for use or consumption are 
dealt with below.*276*

(c ) Suretyship

I f  the Insolvency Act definition of 'disposition' applfes to 
s 341(2), the conclusion of a contract of suretyship is a 
disposition as a contract for a payment.*277*

I f  the definition does not apply, the conclusion of a contract 
of suretyship is  not a disposition. True, in Mosly NO v Meyer*278* 
dealt with above*279* f t  vr.its heM that the giving of a suretyship 
was a disposition within the meaning of s 83 of the Orange Free 
State Insolvency Law, but the view taken above was that the decision 
(s incorrect, at least in reSstfon to s 341(2).

I f  the suretyship applies to future debts, w ill i t  apply to 
debts which arise a fte r presentation of the winding-up application 
against the customer or w ill s 341(2) operate to prevent th is? A 
suretyship for future debts is  a conditional disposition, the

(276) See 438-9 below.

(277) Langeberg KoSperasle Bpk v Inverdoorn Farming and Trading 
Company Ltd I96i> ,'2>~~SA 537 (A). '

(278) 1908 ORC 93.

(279) See 350 above.
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condition being that the debts 1n fact arise. Generally, the 
fulfilm ent or otherwise of this condition 1s not 1n the discretion 
of the surety; accordingly, once the condition 1s fu lf i l le d  the 
disposition w ill date back to the date of the conclusion of the 
contract of suretyship in 'jccordance with the principles dealt with 
above,®280  ̂ and i f  this date precedes the presentation of the 
winding-up application s 341(2) w ill not operate to avoid the 
suretyship's applying to post-presentation debts. The position is 
riifferssrt i f  is  in the discretion of the surety as to whether or 
not the gua; :-! teed d.«t>ts arise: I f  the surety has such a discretion 
the date of exercise of the discretion w ill be the date of the

■■ i f  t*»e surety has tha right to terminate the suretyship at any 
Sire* 1ft j-eljrtfon is> future d£bt,% can i t  be said that the surety has 
a ihscre'don as to whether or not the condition is  fu lf ille d  and 
that therefore s 341(2) w ill operate to avoid r,!ta suretyship’s 
Applying fco post-preserrtatiori defats? I t  is  suggested,, a lbe it with 
SOTfc/dffFfdence, that the answer fs in the negative. Otrect 
authority Is  lacking, nut i t  ft; thought that an analogy can be drawn 
wit,h "the fa ilu re to take up rights. The view taken below®282  ̂ is 
that the fa ilu re  to take up r'fghts U  not a disposition, and i f  this 
view is  correct, i t  fo'flawt. that the fa ilu re  to rid  one’s se lf of an 
obligation would likewise not be a disposition.

(d) Drawing, acceptance and indorsement of b ills  and making and
indorsement of promissory notes .

I f  a company draws, accepts or lndorr.es a b il l  of exchange or

(280) See 361-7 above.

(281) Cf the discussion 1n regard to security for future debts in 
404-11 above.

(282) See 452 below.
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makes or Indorses a promissory note I t  assumes an obligation to 
honour the b i l l  or note. Is  th is assumption of an obligation a 
disposition within the meaning of s 341(2)?

I f  the Insolvency Act definition of ‘disposition’ applies to the 
section the assumption of the obligation w ill be a disposition 
provided that i t  can be said to be a contract for a payment/283  ̂
This gives rise  to the question of whether a drawer's, acceptor's, 
indorser’s or maker’s l ia b i l i t y  is  contractual in nature or not.

Various theories have been put forward to explain the basis of a 
party's l ia b i l i t y  on a negotiable instrusnent. *284* The principal 
theories can be classified  into 2 broad categories: the creation 
theory and the contract theory.

Malan^285  ̂ deals with the creation theory as follows:

'The creation theory founds the cambial obligation on a 
unilateral and abstract act of the debtor, namely his signing 
the instrument. According to this theory, consensus is  not 
necessary to create l ia b il it y .  Although there are many 
variations to th is theory none of them can be accepted. I t  Is 
simply not correct to elevate the mere signature on a b il l  to a 
declaration of an intention to be bound. The drawer does not 
intend to pay every holder, regardless of his t i t le .  These 
theories proceed from the exceptional case. They seek to explain 
the cambial obligation primarily in those cases where the 
signatory is  held liab le  despite the fact that he never intended 
to bind himself, or whe-e he delivered the b il l  for a specific

(283) See further 466 below dealing with the incurrence of a 
l ia b i l i t y  otherwise than by contract.

(284) See eg FR Malan 'Evolusie van die wisselreg' 1976 TSAR 1; 
Malan B i l ls  of Exchange ##13-16.

(285) Malan B i l ls  of Exchange #14.
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purpose only. They are not based on the normal situation where 
the signatory binds himself contractually to his immediate parly 
on the b i l l .  A theory founded on exceptional is  unrealistic and 
impractical; any tenable theory has to proceed from the normal 
s ituation .1

To Halan's criticism  of the creation theory one may add that the 
acceptance of the theory would entail the acceptance of a new source 
of obligations in our law, and 1t Is  suggested that the courts are 
l ik e ly  to endeavour to c lass ify  the l ia b i l i t y  of a party to a b ill 
under one of the existing sources of obligations rather than to 
recognise an entirely new source.

The contract theory is  dealt with by Malan^2®6* as follows:

’ In recognising that the cambial obligation is p rincipally a 
contractual obligation the contract theories have a more 
re a lis tic  point of departure. Exponents of these theories 
realise that contract alone does not provide a satisfactory 
solution for a ll cases in which l ia b i l i t y  is  imposed on the 
signatory to a b i l l ,  and complement the contract theory by 
invoking the doctrine of the protection of the good faith 
(Rachtsschelnprlnzip) as a subsidiary source of the cambial 
obligation.

'The 8111s of Exchange Act 1964 supports this approach: No 
person 1s liab le  as drawer, acceptor or Indorser of a b il l  i f  he 
has not signed i t  as such, but his signature alone does not 
suffice. L ia b ility  Is in principle based on contract and no 
contract on a b il l  Is  complete and irrevocable until delivery of 
the instrument in order to conclude the contract. However, 1f a 
b il l  is  in the hands of a holder In due course a valid  delivery 
by a ll parties prior to him making them liab le  to him is  
conclusively presumed. 8y conclusively presuming delivery to 
have taken place l ia b i l i t y  to a holder In due course is  rendered 
independent of contract. L ia b ility  to him is  founded on the 
protection of his good fa ith , not on contract

'A b il l  in the hands of a third person creates the appearance 
that the signatory, whether drawer, acceptor or indorser, has

(236) Mai an B i l l 8 of Exchange ##15-16.
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bound himself contractually on i t .  Having created the appearance 
of contractual l ia b i l i t y ,  he 1s.held liab le  to a holder in due 
course. [The Afrikaans edition^287* reads: 'Aangesien hy die 
skyn van kontraktuele asnspreeklikheid geskep het, word hy 
kontraktueel aanspreeklik gehou.1] L ia b ility  to a holder in due 
course is  not founded on contract or fau lt, but rests on 
objective foundations.'

I t  is  thought, however, that Malan goes too far in saying that
the signatory's l ia b i l i t y  is  not based on contract. As he himself
says, the signatory is  deemed to be bound contractually, and i t  is
suggested that i t  is preferable to conclude that this contractual
l ia b i l i t y  arises from a contract formed according to special rules
applicable to negotiable instruments than that i t  arises from a
special source of ob ligations.^®^ The suggested approach departs
less from the general rules of our law and is  therefore, i t  is
believed, more lik e ly  to find favour with the courts. I t  is  also
significant that the courts commonly refer to the l ia b i l i t y  of a

(2891party to a b il l  or note as being contractual. Furthermore, i f  
the drawing, acceptance or indorsement of a b ill or making or 
indorsement of a note is  not a disposition within the Insolvency Act 
definition this would c learly be a casus omissus and the courts w ill 
s trive to avoid this result i f  at a ll possible.

I t  follows, i t  is considered, that the drawing, acceptance or 
indorsement of a b il l  or making or indorsement of a note w ill be

(287) FR Malan Wisselreg en Tjekreg (Durban 1981) # 16.

(288) The fact that a person may be held liab le  contractually to an 
impression created by him even in the absence of consensus ad 
idem is  well recognised in our law - see eg Van Sy'n"¥,ine'"ari'd 
SpTrit Co v Chandos Oar 1928 TPD 417 at - although 
unanimity on the theoretical basis of such V iab ility  has not 
been achieved: see eg De Wet & Yeats Kontraktereg 7ff.

(289) See eq Saambou-Nasionale Bouveren1q1nq v Friedman 1979(3) SA 
978(a ) irmcrr.------------------------------------------

(Z9Q) Ohanabafd'tm v Subramanfan & Anor 1943 AD 160 at 170: Stevn 
Uitleg 1ZT.
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held to be a contract for a payment and hence a disposition within 
the Insolvency Act definition.

I f  the Insolvency Act definition of ‘disposition’ does not apply 
to s 341(2), the assumption of l ia b i l i t y  to honour a b ill or note by 
the drawer, acceptor, indorser or maker is  not a disposition within 
the meaning of the section because the conclusion of a contract is

(291)not a disposition within the ordinary meaning of that term. '

Buckley^292  ̂ and Pyemont^293  ̂ c ite  In re London and 
Mediterranean Bank: Bolognesi's Case 2̂̂  as authority for the 
proposition that the acceptance of a b il l  is  not a disposition, but, 
with respect, the decision was based on other grounds. After the 
commencement of a voluntary winding-up a director purported to 
accept a b il l  on behalf of the company. However, unlike In the case 
of a compulsory winding-up, the Act expressly provided that the 
d irectors2 powers ceased on the commencement of a voluntary 
wfnd1ng-up, and the court accordingly held that the b ill was not the 
b i l l  of the company and was therefore not a disposition of the 
company's property within the meaning of the English counterpart of 
s 341(2). 2̂95  ̂ The court did not consider whether an acceptance is 
a disposition; the judgment is  very b rie f and the court appears to 
have been content with giving the reason i t  did for refusing

(291) Cf Re J  Leslie Engineers Co Ltd [1976] 2 A ll ER 85 (Ch) at 
8 9 h ^ r a n J " 9 D | . ---------------------

(292) Companies 575.

(293) Company Law 429.

(294) (1870) 5 Ch App 567.

(295) The decision is  correctly reflected In In re Oriental Bank 
Corporation Ex p Guilleroin (1885) 28 ChD 63? at 639!
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validation. I t  Is accordingly doubted whether any Inference can be 
drawn from the judgment regarding whether or not an acceptance 1s a 
disposition.

(e) Negotiation of b il ls  and promissory notes

I f  a company holds a b il l  or promissory note and negotiates i t  
to another person, the company thereby transfers fts rights as 
(voider to the other person ie  i t  disposes of those rights. This was 
held by the Appellate Division to be a disposition as a transfer of 
rights within the meaning of the Insolvency Act definition in 
tilin g s  (Acceptance) Co (Pty) Ltd v Ensor NO* ^ 6* and no doubt the 
same is  true in regard to the ordinary meaning of 
'disposition1.

( f )  Counterindenmities

When a bank gives a guarantee on the customer's behalf, whether 
by way of suretyship, principal undertaking or otherwise, the bank 
1s automatically entitled  to be Indemnified by the customer in 
respect of any amount i t  pays out pursuant to the guarantee*298* 
but generally an express counterindemnity is also obtained. I f  the 
Insolvency Act definition of 'disposition' applies, the 
coujstarindeainlty, whether express or implied, is  a disposition as a 
contract for a payment* but 1f the definition does not apply i t  is 
not, as the giving of an indemnity does not fa ll  within the ordinary 
meaning of the word. .

(296) 1982 (1) SA 570 (A) at 579C. See also R v Moosa Mohamed 1921 
TPD 314; Wessels v De Klerk & Anor 1960 ft)'5 A  31U{T)"at 3120.

(297) In re Oriental Commercial Bank Barqe's Case (1868) 5 £a 420 at
m : ----------------------------- --------

(298) Roir.aeau & Rousseau v Hodgson & Others 1925 AD 97 at 102.
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A cash amount is  sometimes deposited by the customer with the 
bank as security for the customer’s obligation to Indemnify the 
bank. The e ffec t of s 341(2) on such a deposit is  dealt with 
above.<299>

(g) Sale, donation and exchange

I f  the Insolvency Act definition of 'disposition' applies to the 
section the position 1n regard to sale, donation and exchange is as 
follows: Sale and donation are referred to by name in the Insolvency 
Act definition of disposition; accordingly, i f  a company 
s e l l s ^ ® '  or donates i t s  property to ano**-‘ conclusion of
the contract of sale or donation 1s a dfspo1 ' ' 'n the meaning 
of s 341(2). The conclusion of a contract . 'S purchaser is
dealt with In the •■'ext section. The conclusion of a contract of 
donation as donee Is  not a disposition because no property Is 
disposed of by tte donee. The conclusion of a contract of exchange 
Is  a disposition by both parties as a contract for a delivery.

I f  the Insolvency Act definition does not apply the conclusion 
of a contract of sale, donation or exchange Is not a disposition.

The transfer of ownership pursuant to the sale, donation or 
exchange is dealt with below.

(299) See 420-1 above.

(300) I f  a 'sa le ' is subject to a suspensive condition i t  is  not 
classified  in our law as a sale until the condition is 
fu lf ille d  - see eg Tuckers Land and Development, Corporation 
(Pty) Ltd v Strydom ii)84U} SA l(A ) at V b f f  - but f t  would 
nevertheless be a disposition as a contract for a sale: cf 
Cron,1e NO v Paul Els Investments (Pty) Ltd 1982(2) SA 179(T)
a F T & jn ro r :----------------------- ------

(301) See 434-5 below.
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(h) Purchase

I f  the Insolvency Act definition of 'disposition' applies to 
s 341{2) the conclusion by a customer of a contract of sale as 
purchaser constitutes a disposition by the customer as a contract 
for a payment.

I f  the Insolvency Act definition does not apply, there is  no 
disposition.

( i ) Transfer of ownership

I f  the company transfers ownership of any of its  property a 
disposition by the company of that property within the meaning of 
s 341(2) occurs whether ownership is transferred by delivery 
(movables), transfer (immovables) or cession dncorporeals).

Delivery 3’nd transfer are ittehtioned by name in the Insolvency 
Act definition of 'disposition' and although cession is  not referred 
to eo nomine i t  is  c learly  included In the reference to 
'transfer....o f rights to property' . ^ /2* I t  is equally clear that 
even i f  the Insolvency Act definition does not apply transfer of 
ownership 1s a disposition within the ordinary meaning of that 
te rn . '303’

The fact that the contract in terms of which the transfer of 
ownership takes place may have been entered into before the

Estate Frankel & Others 1943 AD 207 at

(303) See eg In re W iltshire Iron Company Ex p Pearson (1868) 3 Ch 
Adp 443; Couve v J  Pierre Couve Ltd (1n liquidation) & Anor 
(1933) 49 CLr 'W IH C  of A) at 494.
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presentation of the winding-up application against the company while 
the transfer of ownership takes place thereafter fs fmntateria? : 
the transfer of ownership 1s nevertheless a disposition within the 
context of s 341(2).I304)

Should ownership be transferred to a th ird  party in accordance 
with the company's directions, I t  1s considered that, the transfer 
must, as in the case of payments made to third parties as directed 
tjy the company/306* be analysed into a transfer to the company 
and a transfer by the company in turn to the third party. The former 
transfer W l l  not be a disposition by the company but the la tte r 
w ill be.

( j )  Rendition of services

Neither the conclusion of a contract under which a company 
undertakes to render services nor the rendition of those services 
is ,  I t  1s considered, affected by s 341(2) because no property is 
disposed of. Whether or not the conclusion of a contract under which 
a company employs another to render services is  a disposition within 
the meaning of s 341(2) depends upon whether the Insolvency Act 
definition applies or not. I f  the definition applies, the contract 
is  a disposition as a contract for a payment. I f  I t  does not apply, 
the contract does not constitute a disposition within the ordinary 
meaning of that term/306*

(304) Estate Hunt v De V ll l ie r s  1940 CPD 79.

(305) See 381-91 above.

(306) Cf In re Canadian Pac ific  Colonisation Corporation Ltd (1891)
40 wa 4U (th) at 41 in which the company's accountant did 
certain work for 1t both before and after presentation of a 
winding-up petition against i t  and the court held (c iting  In 
re Wreck Recovery and Salvage Company (1880) 15 chO 353(CAT 
and In re W iltshire iron Company Ex p Pearson (1868) 3 Ch App 
443) that the English counterpart o f s  341(2) did not 'include 
a proof for services rendered a fter the winding-up.'
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(k) Usufruct, habltatlo and usus

I f  the Insolvency Act definition of 'disposition' applies to 
s 341(2), both the conclusion of a contract to create, and the 
creation of, a usufruct or right of habltatlo or usus are 
dispositions. The contract 1s a disposition as a contract for a 
delivery and the creation of the usufruct or right of habltatlo or 
usus Is  a disposition both as a delivery and as a transfer of rights 
to property.^30^

I f  the definition does not apply, the contract 1s not a 
disposition but the creation of the right 1s.^303  ̂ True, the 
creation of the right does not effect the disposition of the 
property subject to the right, but the right i t s e lf  is  property and 
i t  1s this property tdat is  disposed of.

(1) Servitude

A servitude other than usufruct, habltatlo and usus, whether 
personal or praedial, ■is subject to the same considerations as 
usufruct, h^uitatio and usus.^309^

(m) lease

Lease Is  referred to by name in the Insolvency Act definition of 
'd'/sposftfon' and although this only refers, i t  is thought, to a

(307) Cf 412 above.

(308) See Sande Restraints 1.1.3.43 and 3.3.16; Modderman Romeinsch 
Recht 238-g; Corbett Succession 362-3.

(309) Sande op c i t  1.1.3.42 and 3.3.16; Modderman op c i t  238-9; 
Corbett olTcTt 362-3. ----
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lease by the company, a lease to the company 1s a disposition as a 
contract for a payment. The conclusion of a contract of lease by the 
company either as landlord or as tenant is therefore a disposition 
by the company 1f the Insolvency Act definition applies. Moreover, 
the giving of possession of the leased goods or premises, or the 
registration of a lease of fixed property, confers a real right on 
the tenant 3̂ i0  ̂ and th is  too 1s a disposition by the landlord as 
a transfer of rights to property within thy definition.

I f  the Insolvency Act definition does not apply, the conclusion 
of the contract of lease Is not a disposition, but the giving of 
possession or registration of the lease Is , I t  is  thought, a 
disposition. As the Appellate Division held in Breytenbach v frankel 
& Anor 3̂1^  (1n relation to a long lease) :

'..*such a lease 1s v irtu a lly  an alienation [o f the leased 
property]. Its  e ffec t is  to dispose of a portion of the 
dominium. . . '

The question of whether or not a long lease effects a 
disposition of the leased property, a matter of some contention 
among the authorities,^3 i^  is  not, i t  1s considered, relevant to 
the question of whether or not there is  a disposition within the 
meaning of s 341(2). Section 341(2) 1s concerned with thfl question 
of whether or not there has been a disposition of art£ property, not 
the property. A lease effects, as was pointed out 1n Breytenbach's

(310) See eg Kessoopersadh & Anor v Essop & Anor 1970(1) SA 265(A) 
at 270H1 WE Cooper The South’ "African Law of Landlord and 
Tenant (Ju ta  1973) 243TT:

(311) 1913 AO 390 at 402. But cf Rhyl Urban Council v Rhyl 
Amusements Ltd C19591 1 A ll ER 25?~~(Ch) at 2G4G-I.

(312) See eg Sande Restraints 1.1.3.45-7, 3.3.19; Cooper landlord 
and Tenant 252-T!
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case, i disposition of a portion of the dominium and i t  follows that 
property has been disposed of.

(n) Lo.ms of property other than money

Lotns of property other than money may be either for use or
consumption. In the case of a loan for use the same property is
returned to the lender at the end of the period of the loan, while
in the case of a loan for consumption the property to be returned 
need merely be of the same type.

In tJie case of a loan for consumption ownership of the property 
is  transferred to the borrower and such transfer of ownership 
c learly constitutes a disposition by the lender whether or not the 
Insolvency Act definition applies. I f  the definition applies the 
conclusion of the contract of loan is also a disposition as a 
contract for a delivery.

In '.he case of a loan for use ths position is  less clear because 
ownership of the property is  not transferred to the borrower. 
However, 1t is  considered that the borrower's right is , as in the 
case o: 1ease/3i5  ̂ a real right and that the transfer of this 
real right is a disposition of property witirln the meaning of 
s 341 (? ) whether or not the Insolvency Act definition applies. I f

438.

(313) Mere the tenant has the right to remove portion of the 
property, eg in the case of mineral and mining leases, the 
position is  s t i l l  clearer.

(314) Voet 13.6.1; 12.1.l k14,18; Lee S Honore Obligations ## 356 and 
364. ----------

(315) Cf 412 above.

(316; See the previous section.
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the definition applies the contract of loan is  also a disposition as 
a contract for a delivery.

(o) Depositum

Property may be deposited by or with a company.

I f  the Insolvency Act definition of 'disposition' applies to 
s 341(2) the conclusion by a compafiy of a contract of deposit w il l ,  
i f  the company ts liab le  to make a payment under the contract, 
constitute a disposition as a contract for a payment. Less clear, 
however, is  the position i f  the company is  not obliged to make a 
payment. Can the delivery of the property by the company to the 
depositary where the company is the depositor, or the return of the 
property by tha company to the depositor where the company is the 
depositary, be said to be a disposition of property? The answer is , 
I t  is  thought, in the negative. When property is  deposited with a 
depositary the depositor coss not dispose of any rights in the 
property, and there is  therefore no (disposition by the depositor of 
any property. Moreover, I f  there is  no disposition when the property 
is  deposited with the depositary there can be no disposition when i t  
is  returned to the depositor. Nor can the conclusion of the contract 
constitute a disposition-

I f  the Insolvency Act definition of 'disposition' does not apply 
to s 341(2) neither the conclusion of the contract of deposit nor 
the delivery of the property when i t  is  deposited with the 
depositary or returned to the depositor w ill constitute a 
d isposition.*317*

(317) See the next section in regard to the position i f  the 
depositary acquires <, lien .



Liens give rise to a number of d ifficu ltie s  in the context of 
s 341(2).

I t  is  necessary to distinguish enrichment liens on the one hand 
and debtor 3nd creditor Hens on the other. Both confer on the 
lienholder the right to fetsfn possession of the property of another 
until the lienholder has been compensated for money or labour 
expended by the lienholder on- tba property, but there effective ly 
the sim ilarity ends,^3i®* Enrichment Hens arise irrespective of 
any prior relationship between the parties, whereas ani
creditor liens are preceded by a contract between the parties. The 
basis of enrichment Hens is the owner's enrichment, and the right 
of retention is limited to ensuring that the lienholder 1s 
compensated to. the extent of the owner's enrichment. Debtor and 
creditor Hens, on the other hand, are based on a contract, and 
serve to secure the lienholder's claim to the contract price even 1f 
the price d iffers from the value of the enrichment of the other 
party.

The Insolvency Act definition of 'disposition1 does not refer to 
liens by name; accordingly, i f  the definition applies to s 341{2) 
the question arises whether a transfer of rights to property occurs 
when a Hen comes 1n*o existence. I f  the definition does not-apply 
the question is sim ilar: Has property been disposed of, ie 
transferred, to another?

In the case of enrichment liens, the value of the company's 
property is  enhanced (either In the sense of increased or in the 
sense of protected against diminution) and the company must.

(318) See generally Silberberg 8 Schoeman Property 479 f f  and Vo.i 
der Merwe Sakereg 500 f f .
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compensate the lienholder for the value of that enhancement. There 
is  therefore no change in the company's net asset position which 
could prejudice creditors and accordingly i f  such Hens are not 
dispositions within the meaning of s 341{2) this would not be a case 
of a casus omissus.

I t  is  doubted, however, whether one can conclude on this ground 
that s 341(2) does not apply to enrichment liens. The vfew has 
already been taken^319  ̂ that the fact that there may be no change 
in the company's net asset position Is not relevant to the question 
of whether or not there has been a disposition. For example, i f  a 
supplier supplies goods to a company against payment in cash the 
payment is  nevertheless a disposition by the company despite the 
fact that the conipany's net asset position is  unchanged. The true 
analysis of the position is ,  i t  is considered, that when a lien 
comes Into existence the right to possession of the property is 
transferred to the lienholder and that this is a disposition within 
the meaning of s 341(2). The position is  closely analogous to 
pledge, in regard to which the view has already been taken^320  ̂
that there is  a disposition within the meaning of s 341(2). True, in 
the case of an enrichment lien  there is  no act by the company but 
the view has also already been taken*321  ̂ that s 341(2) does not 
require an act on the part of the disponor.

Debtor and creditor liens are subject to different 
considerations; they serve to secure the contract price which may 
exceed the enhancement in the value of the property and they may

(319) See 334-5 above.

(320) See 400-404 above.

(321) See 356-61 above.
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thus prejudice creditors by reducing the net asset value of the 
company. I t  would therefore be a casus omissus i f  such liens were to 
fa ll outside the ambit of s 341(2).

The existence of a debtor and creditor lien  is  predicated upon 
the existence of a preceding, valid  contract; accordingly, i f  the 
contract i t s e lf  is  void in terms of s 341(2) the lien  must suffer 
the same fate.

I f  the contract is not void, i t  is  considered that i t  is 
necessary to enquire further f ir s t ly  whether the other contracting 
party expended the money or labour on existing property of the 
company or whether the property was brought into existence by the 
other contracting party, and secondly, in the case of existing 
property, whether the property was delivered by the company to the 
other contracting party before or a fter presentation of the 
winding-up application against the company.

I f  the property is  brought into existence by the oth*r 
contracting party, eg whsre documents are drawn by an attorn* 
there cannot, i t  is  considered, be said to be a disposition by the 
company of Its  property. From the moment the property cotrvis into 
existence the right of retention vests in the lienholder and i t  
follows that the right of retention cannot be said to have been 
transferred to the lienholder.

Where, however, a lien  arises over existing property a 
disposition of a portion of that property does, I t  is considered, 
occur. This was the conclusion reached by the court a quo in In re— 1—  -----
Capital F ire  Insurance Association. '  1 (The Court of Appeal 
decided the matter on other grounds.) Documents were handed by a 
company to Its  so lic ito r a fter presentation of a winding-up petition

(3221 (1883) 24 ChD 408 (Ch S CA) at 414-15.
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against the company and a fter the grant of a winding-up order the 
so lic ito r claimed a lien on the documents for fits f e e s . ^ j J  I t  
was held that the handing over of the documents 'with the view of 
creating a lie n 1 was a disposition within the meaning of the English 
counterpart of s 341(2).

What is  the position i f  the goods are delivered t*' the 
Tfenholder before presentation of the winding-up application against 
the company but the money or labour is  only expended after 
presentation? Can i t  be argued that the disposition occurs when the 
money or labour is  expended and therefore the lien  is  avoided by 
s 341(2)? I t  1s thought not* The delivery of the goods is  a 
conditional disposition of the lien , the condition being that the 
mney or labour is  expended. The fulfilment or otherwise of this 
condition 1s not in the discretion of the company and accordingly 
once the condition is  fu lf i l le d  the disposition by the company dates 
back to the date of the delivery, in accordance with the principle 
dealt with above.

;<?) Abandonment and waiver

Abandonment may take place un ilatera lly , as where property is 
discorded, or b ila te ra lly , as where a right is waived.

(323) There is  no equivalent lien  in this country, where an attorney 
only has a lien 1n respect of documents prepared by him - 
Silberberg Property 483. There are a number of other English 
and Australian decisions concerning liens in the context of 
their counterparts of s 341(2) - Re Llangennech Coal Company 
(1887) 56 LT 475 (Ch); Re The 'Northfleld iron and steel 
Company ltd  (1866) 14 IT  695; The 'tiit'tsRlre Iron Company Ltd v" 
TTie Great Western Railway Company iW O ) 6 QB lu i and Hb\ 
Worth West construction Co (Pty) T td  v Marian [1965] WAR 205 - 
but the lleris in is s u e  were too d ifferent from the liens found 
in our law for any assistance to be derived from the cases in 
regard to the Hens found in our law.

(324) See 361-7 above.
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The abandonment of rights to property fs referred to by name in 
the Insolvency Act definition of 'd isposition ', but in any event the 
abandonment of any property 1s, f t  is considered, a disposition of 
that property within the ordinary meaning of 'd isposition '.^32^  
I f  a conpany abandons property, whether corporeal or Incorporeal, 
the company’s assets are diminished and this is so whether or not 
anything passes from the company to another. Where property 1s 
abandoned or waived in favour of another person,, c learly the 
property is recoverable from that person i f  the disposition is 
avoided by s 341(2). But what 1s the position 1f the property 1s 
discarded? The answer is , 1t fs suggested, that the discarding of 
the property is  avoided with the result that the property's becoming 
a res nulHus is  avoided. I t  follows, 1t 1s thought, that i f  another 
person has acquired the property by occupatfo such acqufstfon fs 
also avoided and the property is  recoverable from that person.

The release of security held for a debt likewise constitutes a 
disposition.^32^

( r )  Compromise

I f  a claim is  compromised, the performance agreed upon pursuant 
to the compromise nay he less or more than the performance in fact 
due by the debtor before the compromise. For example, both the 
claimant and the other party 1n a claim for damages may be w illing  
to settle  the claim on the basis that half the claim is paid, 
because of uncertainty regarding the va lid ity  of the claim.

(325) Sande Restraints 1.1.3.26,33; Voet 42.8.15; IRC v Duchanan 
[1958 ]T fi 289”  (CA); but see Re Mai Bower'vr"'''Macquar1e 
E lectrical Centre (Pty) Ltd [1974J 1 NswtR at ZbtJA-b in 
which the court sala that there must be a disponor and a 
dlsponee.

(326) Voet 42.8.15.
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