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A Kantian Approach to Corporate Moral Agency

Introduction
Companies or corporations
 are a creation of law and are formed in terms of the provisions of the Companies Act, Act 73 of 1973
, as amended. The liability of shareholders is limited to the amount of the share capital provided by each of them. The effects of actions taken by corporations can be felt everywhere in modern human life. It is reasonable to say that nobody on this earth can escape the consequences of corporate activity. In South Africa alone there are about one million companies on the register of companies
 and every year the number is increasing. In view of this it is necessary to look at the ethics surrounding actions by companies as these affect humans and nature in general. While actions by humans are evaluated in terms of ethical standards and rules and often are criticised because of the lack of morals, corporations sometimes escape such judgement in respect of their actions. This is so, because corporations are not perceived to have moral agency and it is the directors of the company that are considered to be responsible for corporate actions. There are many examples such as: 

· The Bhopal disaster, where more than 20 000 people were killed, in which managers and not the firm were deemed accountable,
 or 

·  The Herald of Free Enterprise ferry disaster in which 193 people perished and the judge ruled that the company, P&O, could not be held responsible.
 

Here, the actions of corporations have had the effect of harming individuals, but invariably only the directors or managers have been held responsible under such circumstances. Often corporations have not been held accountable, whether in terms of making good any loss incurred or in terms of punishment or retribution.

As social practice “…moral responsibility has been reserved primarily for actions occurring in the scope of interpersonal relationships…”
 and there is a growing concern that in contemporary society the responsibility for harm can no longer be only positioned in these interpersonal relationships between individual human beings but that attention also needs to be given to the morality of the relationship between persons and corporations, corporations and corporations, and society in various organisational forms and corporations. In this paper, though, I will restrict the discussion to the relationship between persons and corporations.

Actions taken by corporations are in nature actions of a group and in this essay I will investigate whether a group such as a corporation can be morally responsible in the same or similar way as an individual human agent can be held accountable. This can lead to a better understanding of the moral responsibility of a group in circumstances where the group acts with a common purpose. Such knowledge enhances our perception of the ways in which responsibility for corporate actions can be ascribed.

So far the discussion has been in relation to corporate action which is considered in the light of morality. There are divergent thoughts as to which action is morally worthwhile, and from a Kantian perspective the morality of an action must be seen in the light of the categorical imperative, whereby the action is contemplated from the moral law and executed in a way the individual ought to act. A consequentialist, in contrast, will view actions in the light of the results of the action, taking into account the overall effects of the action; this extends not only to the immediate consequence but also to subsequent effects and the “positives” and “negatives” are aggregated to arrive at a total effect which in sum is either to be regarded as the best available and the action is therefore morally acceptable and executed or viewed as harmful and therefore the contemplated action is abandoned. This view may be rejected on the grounds that such summation of consequences may lead to actions which result in unjustified harm to a person, even though the overall effect of the action is still seen as moral because of the salutary outcome in total, the sum of positives and negatives yielding a maximal positive result. The Kantian philosophy is different in its focus on willing respectfully toward the person. The likely outcome of the action is of moral relevance but the intention for the action must also be of moral worth and in particular moral agents must treat each other as set out in Kant’s formula of humanity: “Act in such way that you always treat humanity, whether in your own person or in the person of any other, never simply as a means, but always at the same time as an end.”
 For the sake of this report, respect for the person forms the fundamental criterion for the judgement of morality.

The corporation as a moral agent
The moral responsibility of an individual in respect of her action has been well analyzed in many of the writings in philosophy, and we are not reluctant to hold individuals morally responsible for their actions; however, this cannot be said in relation to a company which has been incorporated under law and in many respects is not the same as an individual. Some obvious differences are that the corporation has no feelings, cannot marry and lacks many of the characteristics by which we distinguish humans from other entities that have a capacity to act.

Yet, the language we use is such that one could assume that corporate agency is accepted. “Anglo to redraw SA’s corporate landscape”
 is a headline from a local newspaper. The article proceeds to set out what the management team of Anglo had decided to do in order to restructure Anglo American Corporation. The Companies Act in certain sections refers to acts by a company. Paragraph 252 states “Any member of a company who complains that any particular act or omission of a company is unfairly prejudicial, unjust or inequitable…”
 This clearly shows the conflation of ideas when thinking of corporate action and thus, in daily language use, action is simply ascribed to the corporation, but this is not acceptable without critical thought, as actions cannot obviously be attributed to the corporation, but probably must be understood in terms of what the officers of the corporation did.

Frequently attempts have been made to attribute the causes of disasters to corporations. One just needs to think of the Bhopal disaster were some 20 000 people perished; the Herald of Free Enterprise which capsized in the North Sea and 193 human beings were killed; or the demise of Enron which caused many investors, in particular those saving for their old age retirement, to lose most of what they had saved thus far. Can the moral responsibility for such events be blamed on the company as an agent that acted wrongly or do the directors and officers of such corporation have to bear personal moral responsibility for such disasters?

Moral responsibility is attributed to an agent as one who is “expected to meet the demands of morality.”
 In a Kantian sense, in terms of the formula of humanity, a moral agent must deal with employees and those that are under her control, not as a mere means to an end (achieving the corporate objectives through them), but always as an end in themselves (roughly, involving them in the decision making process). The moral agent is held accountable for the way she treated an employee rather than the consequences of such treatment.

Thus far, being an agent has referred to a metaphysical person, but not to juristic personhood. A corporation has been defined as a legal person, but that does not entail that such a person is also a moral person or responsible agent. Accordingly the legal concept of personhood relative to a corporation must be differentiated from the moral aspect of that concept. “…in England it was and still is quite difficult to prosecute a legal entity…. The Court requires that the Crown shows the crime was committed by the “hands and minds” of the perpetrator. In other words, a corporation can be condemned when it can be shown that the people were consciously and completely involved in the crime.”
 This is, however, the legal position and cannot necessarily be applied in terms of moral guilt, for under such circumstances the corporation could hide behind a veil of individual moral responsibility. It is for this reason that it is important to establish how the moral responsibility for action can be placed inside the corporation.

Holding a group responsible
Humans are gregarious and meet together and form groups for many different purposes. Membership of groups is often permanent and might last over many years and even lifetimes, but may also be temporary and very fleeting. Corporations are groupings of persons, ignoring the fact that other corporations can be members of a corporation, which have joined together for economic pursuit and to take advantage of limited liability, as offered by the legal system. In all likelihood it is the intention of the participants in such a group that the group should last a long time, but certainly as long as the economic opportunity exits. Clearly at the fringes of the group there will be constant change; new members will join the corporation, as shareholders, and others will leave, disposing of their shares to new or existing shareholders. However, there is a core of constant members, often tied to the original members, and shares are passed down from generation to generation. Membership of the group is intentional, even though members may never meet personally or become acquainted. What keeps membership together is a common economic objective often expressed in precise terms such as return on equity or by less measurable indicators such as technical innovation, market share or governance criteria. Membership is coherent, there are clearly defined rules regarding the decision making and certain members or employees are charged with actions that can be deemed in moral terms to be the corporation’s actions rather than the individual’s action. Employees of such organisations are encouraged to present a picture of commonality to the outside world. They often wear identical clothing; great care is taken that the marketing strategy of the company is cohesive and observed by all to protect the brand; communications are made in the name of the company; corporate identity is the strong glue that binds together the different human beings that form a corporation.

These are convincing indicators that a corporation is a collective and has morally responsibility as such. Feinberg
 defines four different collective responsibilities of which the category contributory group fault: collective but not distributive is most appropriate to the corporation. “[This] is an arrangement which provides for group moral responsibility that is independent of any responsibility or moral fault ascribable to all or any of its members.”
 This category relates to acts ascribed to a corporation and executed by an employee of the company. Such action can be based on an individual decision of the employee. Alternatively, the act arises from one of those corporate actions which run the whole gamut of the corporate decision making process in its most formal way, before an officer of the corporation takes the desired action which is then ascribed to the corporation.

The CID function within corporations
One of the philosophers who has held that in moral terms a corporation “…can be a full-fledged moral person and have whatever privileges, rights and duties as are, in the normal course of affairs, accorded to moral persons”
 is Peter French. In his arguments he relies on the CID (Corporate Internal Decision) structure to show that such moral corporate responsibility exists within the organisation. What is the CID structure?

Every South African corporation is governed by the Companies Act and its Memorandum of Association and its Articles of Association, both of which are public documents available on request from the Companies and Intellectual Properties Office in Pretoria. While the memorandum describes certain relevant matters in relation to the company and the outside world, name, objects, capital and similar information, the articles of association regulate the affairs of the various bodies directly concerned with the company, i.e. shareholders or members and directors. The activities of companies are directed through structured organisational bodies comprising the shareholders and a Board of Directors and are subject to legislation and also the Memorandum and Articles of Association, as adopted by the company. The activities of these bodies are regulated, and often it is provided that such groups give themselves operational rules within the framework of the company’s structure. Members
 provide their input into the direction of the company via general meetings of members and their rights in terms of such meetings is set out on paragraphs 33 to 52 of Schedule 1 to the Companies Act; directors’ rights and duties in relation to a corporation are set out in paragraphs 53 to 90 of that same Act. Such formalised structures are important in the decision making processes of the corporation and finally lead to the decision at an annual general meeting of the company which is minuted as follows: “It was unanimously resolved that the aforesaid financial statements be approved and adopted and that all matters and things undertaken and discharged by the directors on behalf of the company during the past accounting period, be confirmed.”

Formal decisions under CID
How are formal decisions in the corporate environment reached? I will look at the decision making process of a company in terms of an employment decision regarding the continuation of employment of certain workers in the light of economically unfavourable circumstances. Such a decision normally starts at the analysis of the company’s results which indicate that the profits and cash flows are not as strong as had been budgeted and anticipated. The directors of the company are normally made aware of this situation in a formal board meeting. Instructions are given to employees to investigate the reason for the decline in profitability and to report back to the Board. Operational directors as well as the financial director are usually involved in such an investigation. Within a period of time, the report, as requested by the Board of Directors, is generated and usually makes certain recommendations as to future actions to be taken. The options are evaluated by the board and a conclusion is reached, either unanimously or by majority vote, to proceed in a certain way. 

So far a decision has been made for the purpose of solving one of the problems the company is experiencing. One of the proposals may be that certain employees need to be retrenched in order to allow for a new machine to be purchased and deployed, as such action will permit the company to restore its operational profitability. The company will now enter into negotiations with its employees who may well be assisted by union officials in order to consider the various options proposed to the Board of Directors and to arrive at an alternative solution that may make it possible to keep at least some of the employment opportunities, if not all of them. The proposal worked out in this way is then presented to the Board of Directors for further consideration. The process is now at a stage where a decision needs to be made by the Board, as the final authority in this matter. In discussions the board will consider the effect of its decision on the various stakeholders of the corporation. Retrenching employees may have wide ranging effects on the reputation of the corporation; on the morale of the remaining employees; on training requirements in terms of new technology. It therefore needs to be made with circumspection. In the end the decision is made and, let us suppose, that as a result of that decision, employees are retrenched and the new machine is purchased. Can such a decision be considered to be the decision of the corporation and not merely the decision of the directors who as the Board made the final decision?

Throughout the process various employees of the corporation have been involved in the decision. Directors contemplated the effect on the corporation in relation to a variety of decisions that could be made. Minutes of the proceedings were kept, consultations with other stakeholders were held, the internal protocol for decision making was observed and in this way a decision of the corporation was reached. This decision, French would maintain, can no longer be attributed to the managing director or any other director in his personal capacity, but is a decision that can be attributed to the corporation in virtue of the consultative process. It is no longer the decision of a single person who must by nature take responsibility, but the decision of all responsible for the management of the corporation. The decision of the individual is no longer discernible as an individual decision, but through “a functioning CID Structure [that] incorporates acts of biological persons.”
 Boards decide by majority vote and the decision of the individual director, having cast his vote for or against the proposal, is no longer discernable from the majority decision of the Board. The Board acted with one voice through such a majority decision and this decision, having assumed a corporate character, is hence that of the firm.
Informal decisions under CID
Such formal decision making is relatively infrequent in the corporate environment. Much more frequently decisions are made by an individual without the formal process of meetings, minutes and voting. Decision of this nature often can have a greater detrimental effect than those taken in terms of the formal decision making process. A production manager may give an instruction to his factory supervisor not to attend to the maintenance of a machine in order to be able to achieve certain production targets in a specified period. This decision is neither communicated through the formal channels nor subject to rigorous reflection or the control mechanisms normally employed by a corporation. What are these control mechanisms that would be activated in such an executive override?
 These are the control mechanisms designed by a corporation and implemented for the purpose of detecting errors and omissions which could have negative consequences for the corporation, before they can make their unwanted effects felt. They consist of budgetary forecasts, control reports, exchange of information meetings, codes of ethics, whistle blowing procedures and others. In terms of corporate governance:

“The board [of directors] should make use of generally recognised risk management and internal control models and frameworks in order to maintain a sound system of risk management and internal control to provide reasonable assurance regarding the achievement of organisational objective with regard to:

· Effectiveness and efficiency of operations;

· Safeguarding of the company’s assets (including information)

· Compliance with applicable laws;

· Supporting business sustainability under normal as well as adverse operating conditions

· Reliability of reporting, and

· Behaving responsibly towards all stakeholders.”

Quite clearly King II (Report on Corporate Governance for South Africa – 2002, as presented by the King Committee on Corporate Governance) does not refer to a legal responsibility, but to a moral responsibility of the directors towards all stakeholders which in effect relates to the corporation in its role as moral agent, and therefore informal decisions are taken to be decisions for which the corporation is as morally responsible as it is for the more formal decisions taken at Board level. 

Fiduciary aspects of CID
A director is in a fiduciary relationship with the company once she has accepted appointment to the Board of Directors. JL van Dorsten writes: “A director stands in a fiduciary position towards each company on whose board he serves.” He continues, quoting Judge Goldstone: “…and is obliged to display the utmost good faith towards the company and in his dealings on its behalf.” 
 A director who does not observe his fiduciary duties in relation to the corporation which has appointed him or her, is acting without a moral base in that the breach of her fiduciary duties is a breach of a promise she makes at the time of her appointment to the Board. In terms of South African law, a director has a fiduciary responsibility towards the company to which he has been appointed. “A director owes his fiduciary duty to the company and not to individual shareholders.”
 The fiduciary duties are imposed for the reason that directors must use their powers for the benefit of the company and for the purpose for which they were given. JL van Dorsten states: “This duty [the fiduciary duty] requires that the directors’ actions must both in substance and in form be for the benefit of the company.”
 Fiduciary duties are very much akin to promises in that the director cannot breach the fiduciary duty for legal reasons and cannot break his promises for moral reasons. This legal aspect is part of the CID structure and demonstrates the existence of the formal structure of a corporation as it is understood in law; and also the fact that a director, when acting as director of a corporation, does so in the interest of the corporation and not in his own interest and takes utmost care that his decision is for the benefit of the corporation. The resolution that a director supports must not be based on his personal preferences, but must be grounded in the endeavour to do the best for the company. His fiduciary relationship with the company places him into a position which is similar to that of an agent. As the corporation cannot act by itself, it must rely on a trusted agent to act on its behalf and this trust is created through the fiduciary relationship that has been created. This is more evidence that the corporation is a distinct moral agent, one represented by the director.

May’s criticisms of French
Some authors have criticised French on different grounds. Larry May
 argues that there is only a limited way in which the intentions of individuals in a group of people can be ascribed to the group. The CID structure, on which French relies to maintain that corporate moral agency exists, can play only a supportive role in characterizing the intent of the individuals within a corporation as corporate intent. He denies that the decision making structure of a corporation entitles us to assume that that such a structure is sufficient to change the individual group member’s decisions in a corporate environment to a decision of the corporation itself and thus rejects the “…notion of a corporation as a metaphysical or moral entity in its own right…”
. May contends that the CID structure does not justify “…us to say that corporations are “intentional actors in their own right”.”
 He suggests that the decision of the Board of Directors, described by me in the preceding paragraphs as formal decisions, has been influenced by those that are the individual members of the Board. The meeting of a Board of Directors creates an atmosphere, through discussion and deliberation, which finally influences all participants to vote in a particular way for the consensus proposal. 

He writes:

“For French, the metaphysical change in the nature of the intentions present in the boardroom warrants the redescription of the individual intentions as intentions of the corporate personality. But a much simpler explanation of what occurred is possible: consensus has been reached among the members of the board. This is a kind of synthesis, but not one which creates new moral agents in their own rights.”

The consensus of the individuals does not reflect the intention of the corporation, as this intention can be changed if other players come together for the same decision making. For May there is no causal link between the intention of the individuals, expressed through a consensus decision, and corporate moral agency. The CID structure only serves to facilitate the decision reaching process and sets out the method to be employed to arrive at such a decision. Thus the CID structure contains nothing that would bind the corporation morally as it only deals with procedural matters, May contends. “Rather, the decision structure, the organisational chart, and the job descriptions within the corporation, shape or channel the individual acts of members in various ways.”

It is not the consensus that finally approves of the action taken by the corporation, but the vast amount of research that was done in preparation for the decision and then presented to the board, and, in the event of a formal decision, the vote that was taken by the directors in terms of the CID structure, that the conclusion reached has thus become the corporation’s decision. “…in these circumstances the executives voting is, given the CID structure, also the corporation deciding to do something, and that regardless of the personal reasons the executive have for voting as they do…”
. The corporation, made up of all its stakeholders, intended the transfer of responsibility to happen through the vote of the directors and therefore, as a matter of fact, the corporation has become responsible for the decision made by the executives. 

In reply to May’s contention that consensus has been reached, it must be understood that a Board of Directors decides by majority decision and not necessarily by consensus and that not all directors have to vote in the affirmative, as long as the majority of them have done so; in most cases this is sufficient to carry the vote and to authorise a transaction to be undertaken by a corporation. Of course, a different Board would have possibly decided differently and thus created a different set of moral responsibilities for the corporation, but because the decision was reached through the fiduciary actions of the directors, within the guidelines and rules of the CID structure, the corporation accepts the moral consequences of the action that has been taken and was based on the decision made by the board.

Another objection raised by May is that the next Board of Directors of the corporation can easily arrive at a different decision and reverse the previous decision of the Board and thus change the responsibility of the corporation going forward. However, the responsibility attaching to the first decision will remain unaffected in respect of its consequences up to the date of change. “The consensus is a consensus of individuals, and when those individuals change their intentions, the corporate intention changes.”
 The agreement reached is, therefore in May’s opinion that of individuals, guided by the CID structure and not of the corporation. Thus the decision is not the intentional position of the corporation. Such change of intention does not affect the moral obligations of the corporation, just as the change of intention by an individual does not change her moral responsibility up to the time the intention is changed.

May claims that consensus based goal setting cannot explain the intentions of corporations that possess moral status in their own right. He goes on to say that this can best be proven by the fact that different directors would come to different conclusions and thus the corporation would have to change its intentions, as the board of directors changes.
 It is a regular occurrence that a board changes a previous decision. This can happen either when a new board is appointed, which happens at every annual general meeting of the company or when additional information becomes available which presents the decision makers with a new view of the circumstances surrounding their previous decision. Such change in a decision surely cannot be interpreted as proof that the CID structure does not create moral responsibility for the corporation. Like other moral agents, the corporation can change its corporate mind. Such change will not alter its existing moral obligation and the old decision which will exist until the change is made. Deleterious affects that may have been caused and the future consequences of such acts are the moral obligation of the corporation. A changed decision is a new decision and new moral responsibilities have been created.

May does offer a construct which allows a corporation to be held morally responsible. This is the vicarious agency model, and May proposes that the corporation can be held morally responsible only through “vicarious negligence” which arises under the certain conditions.

 “A corporation is vicariously negligent for the harmful act of one of its members if:

(a) Causal factor – the member of the corporation was enabled or facilitated in his or her harmful conduct by the general grant of authority given to him or her by a corporate decision; and 

(b) Fault factor – appropriate members of the corporation failed to take preventative measurers to thwart the potential harm by those who could harm due to the above general grant of authority, even though:

1) The appropriate members could have taken such precautions, and

2) The appropriate members could reasonably have predicted that the harm would occur.”

Firstly, May does not accept that a corporation is a new moral entity but that it is a collection of individuals who consent to each other's authority to do things or who will act to lessen any effects, when the action of a member of the corporation may cause harm to an individual. This leads him to state that a corporation cannot be held to be morally responsible when an employee of a corporation acts in a harmful manner, provided the supervisor of the employee has acted to minimise such potential harm. This argument relates to what I have previously described as “informal decisions.” May accepts that there can be corporate moral responsibility, when there is a corporate internal decision structure together with vicarious liability of the corporation. The mere presence of the CID structure is not a sufficient condition for holding a corporation morally responsible. Thus a corporation can occasionally be held morally responsible if it can be shown that it was vicariously negligent, but in most instances the individual decision makers will have to carry the responsibility, as the CID structure in itself, according to May, is not enough to redescribe the responsibility for a decision from the individual to the company.

Secondly, May advances a reason why his vicarious agency would result in a better model, as it impresses upon the directors of the corporation that the corporation is not automatically liable in moral terms, but will always be able to rebut any claim for moral responsibility if “[i]t can be shown that
1) …either the corporation did not authorise it members to engage in the type of action that produced the harm; or

2) …even though its member was generally authorised to so act, the corporation took reasonable measures to prevent the occurrence of that harm.” 

A rebuttal of moral responsibility by the corporation would lead to the individual being morally responsible and it would thus be harder for those that suffered the harm to hold the corporation responsible if the corporation can show that the individual that caused the harm acted either without sufficient authority or in the alternative, the corporation did all it could to prevent the harm, but was not successful in its efforts. The directors of the corporation will do what they can in order not to suffer the consequences of denial of responsibility by the corporation.

Some disagreement with May is appropriate. In what he describes as the major advantage of his vicarious agency model, May borrows much from jurisprudence rather than relying on sound philosophical principles. While in legal terms it is important to find a “guilty” party and it is often necessary to infer liability for a certain event, this guilt is determined only after the fact. Thus, if the harm has never occurred there is then no need for a vicarious liability determination. But this is not necessarily the way questions of moral responsibility are settled. In terms of Kantian ethics, an action must be conceived from the moral perspective and is not judged lacking morality after the fact, when the outcome is known to have been harmful. Kant’s formula of humanity requires that one never acts in a way that treats humanity just as a means to an end. Therefore a Board of Directors, made up of persons that do not act in a Kantian manner, as envisaged in the formula of humanity, cannot pass its moral obligation to the company, as the decision is morally flawed ab initio. And by the same token there might be a moral issue if a firm mistreats someone but does not harm someone.

May refers to this process of decision making as merely reaching a consensus, but from the concept of corporate governance it is obvious that this consensus reaching process is appropriate and desired and an important part of the CID structure. May suggests that the corporation is not morally responsible if it can show that the conditions of the “causal factor” and the “fault factor” have not been fulfilled, but such arguments fly in the face of the very real and serious concerns about the lack of corporate governance and society’s measures to ensure the moral responsibility of corporations. The CID structure ensures that the right people come together for the purpose of the decision making. Such meetings are properly organised and the participants have been tasked by the corporation through the CID structure with making a decision. Members of the board are required to act morally, in the best interest of the company, and in terms of the rules and regulations of corporate governance and CID structure. The best interest of the company must be seen from a moral perspective as well as from an economic perspective, as morally depraved behaviour by a corporation can lead to as much damage in commercial terms as would a commercially unwise decision. This is shown by Deon Rossouw
 with some quotes from Chapter 5 “The Business Case for Ethics”.

· “Corporate reputation can be defined as the collective opinion of stakeholders towards an organisation, based on its past record”

· “The chairman of PriceWaterhouseCoopers emphasises that …ethical behavior is good business. Companies that operate ethically have a competitive edge over those that do not”

· “…the CEO and chairman of Bell Atlantic, explains that organisations can no longer rely on traditional modus operandi, and that new behaviour grounded in business ethics are urgently required to ensure continued stakeholder trust”

It is the CID structure strengthened by the corporate governance rules that provide for this new “behaviour in business” and which transfers the responsibility for a decision to the corporation, as the decision is not made for the benefit of the individual decision makers, but for the corporation to achieve its objective in a morally responsible way.

May's claim that the corporation will always be able to rebut any claim for accountability and thus leave the responsibility for harm at the door of the director or employee, appears to be weak and contrary to what the corporate governance rules attempt to resolve. Merely looking at the financial benefits, holding the corporation accountable rather than the individual director must be an obvious advantage to the person suffering the harm; in addition the corporation in turn can claim responsibility from the director or employee, if it has been found to be liable for the harm caused and the person causing the harm has been acting outside her mandate. Directors or employees of the corporation who act in terms of what May states to be his second reason will never be able to morally bind the company as their action is not based in morally sound reasoning, having made the decision for action without making the company aware and most certainly outside the CID structure of the company and corporate governance rules. If a director or employee so acts, it will not be sufficient for the corporation, through its supervisors, to take reasonable measures to prevent such harm, as is postulated by May, but must have a positive moral obligation, through corporate governance procedures, to make it impossible for a director or employee to act in such a manner and, on becoming aware of the action, to do everything in its power to prevent the harm from being caused.

Donaldson's criticism of French
French’s view is also challenged by Donaldson
, who deals with the “Moral Person View”
 that attempts to establish moral agency, and he links French’s “full-fledged person” statement to this view. Proponents of this view need to show that corporations act intentionally, as nobody can be held morally responsible unless she intended the action which caused the harm. Donaldson states: “It seems plainly wrong to say that whatever corporations do, they also intend, since presumably corporations, like people, may have different opinions about what a given corporate act is intended to accomplish.”
 

Beyond the difficulty of establishing the locus of intention, the “Moral Person View” assumes that everything, other than a corporation, that can behave with an intention is an agent and every agent is also a moral agent. This clearly does not apply to those entities that behave intentionally, but do not qualify as moral agents. Donaldson refers to the “crouching mouse” and the “computer that sorts a list” as examples of entities acting with intention who are not moral agents. This is his first objection to French’s model.

Furthermore Donaldson argues that the “Moral Person View” also entails that the corporation has attributes analogue to a normal person such as the right to claim social security benefits or the freedom to worship as they please. “One seemingly needs more than the presence of intention to deduce moral agency.”
  Donaldson concludes that the “Moral Person View” does not qualify corporations as moral person. Corporations can be deemed to be functioning like computers that have a programme and operate solely in the confines of this programme and the limited functions that the combination of hardware and software permit. The “rules” which enable a computer to function are similar to game rules which enable the players to play a game within the confines of the rules. The CID structure contains what French calls the “organizational chart” and “recognition rules”, but his is clearly not sufficient for Donaldson to conclude that a corporation attains moral status through the application of these rules.

In response to Donaldson’s second objection, I am not in agreement with his claim that a corporation cannot have a right to worship as it pleases. It can easily be imagined that a corporation’s policy is the promotion of religious thought and values and all members of the corporation agree to promote a certain religion in their corporate activities. While this may not be constitutional, as it may exclude one religion for the benefit of another, it does not appear to be morally depraved. The members of the corporation have respect for non-members of the religion they promote, but their purpose in life is to promote their particular religion without coercion. I am also not in agreement that a company does not receive social benefits. There is a large body of South African law that deals with companies in financial stress, such a judicial management legislation, reconstruction provisions in financial legislation, tax laws, and other legal provisions which are all designed to assist a company to recover or to ensure that it is properly and orderly buried when it is finally liquidated.

Donaldson rejects the “Moral Person View” and sets out his own two conditions for moral agency of a corporation:

1. The capacity to use moral reasons in decision making.

2. The capacity of the decision making process to control not only overt corporate acts, but also structure of policies and rules.

Donaldson and French agree that corporations have reasons for actions; however, Donaldson makes the morality of the reason a prerequisite for corporate moral agency. Donaldson also stipulates that the decision making process must control the policies, rules and structures of the process. It is the environment of Corporate Governance that provides a basis for corporate decision making and redescription of moral responsibility to the corporation. At page 21 Donaldson states, quoting from French, Moral Person, page 207:

“The procedure for recognising decisions are of two principal kinds: (1) rules for decision making (such as a rule specifying that a majority vote of the board of directors under normal circumstances can bind the corporation to specific courses of action), and (2) basic beliefs or politics of the corporation (such as a policy of profit maximisation). This kind of intentionality involves the use of deliberation (undertaken by members of the corporate structure) and the use of reason (contained in corporate policy).”
In terms of French’s thoughts, dealing with the first objection raised by Donaldson, cause and intention need to be present, in order to attempt to ascribe moral responsibility to an agent. He writes:

“…it must be the case that some things that happen, some events, are describable in a way that makes certain sentences true, sentences that say that some of the things a corporation does were intended by the corporation itself. That is not accomplished if attributing intentions to a corporation is only a shorthand way of attributing intentions to the biological persons who comprise, e.g., its board of directors. …a Corporations Internal Decisions structure (its CID Structure) is the requisite redescription device that licences the predication of corporate intentionality.”

In this way French denies that a cat “when it crouches for a mouse”
 or a computer “sorting through a list of names and arranges them in alphabetical order”
 are intentionally acting in a way that is morally relevant or that is in any way comparable to the intentional actions of humans who are holding a corporate position and act with reason within the corporate structure of the corporation. On this basis corporate intentions are always attributable to humans and a responsibility relationship is created between the corporation and the members of the corporation.

Kaptein and Wempe's criticisms of French
For the situation where there are “…responsibilities resulting from the business context” and it is deemed “…possible to perceive that the company is an autonomous moral agent”, Kaptein and Wempe
 point out that there are two ways in which to perceive such agency:

1. The functional model where the corporation is seen as an association of persons and cooperation of these individuals is based on practical, economic or legal considerations.

2. The autonomy model, where the corporation expresses itself through the behaviour of its managers and employees, in verbal and visual messages and its symbols.

In many ways the functional model represents the thinking of Velasquez which relates to the language used when we say the company “acts” or the company “exits”. “…the rules that tie organizations together allow us to say that corporations “act” as individuals and that they have “intended objectives” for what they do, we can also say that they are “morally responsible” for their actions…”
. The corporation is as an association of persons, as set out in company registration requirements
, but this says nothing about the corporation being a moral agent. The functional model does not assist in the evaluation of French's conglomerate theory. It is the autonomy model which Kaptein & Wempe use to describe French’s position and also from which they launch their criticism of French and others whose ideas they have presented under the autonomy model. Per French, corporate moral responsibility results from action and to support this notion one must be able to show that a corporation can act, which Kaptein & Wempe question.
In instances corporate action may be difficult to identify and we can no longer apply moral norms, as we are not certain who must carry the responsibility. Kaptein & Wempe distinguish between primary and secondary action. (p. 140) In primary action, account must be taken of the way the performers concerned with the action cooperate and the common objective they want to achieve. Once the objective has been achieved, the action can be clearly assigned to the persons performing the action. The individual (primary) action remains clearly distinguishable. Functional or secondary action is corporate action and “…in practice such distinction is virtually impossible”
. This is not so with functional (secondary) action. “If analysed from an autonomy perspective, individual and corporate actions are often so entangled that it becomes impossible to determine exactly what action can be attributed to the corporation and what to the individual.”
 Therefore, if the source of the action cannot be established, then the action based theories of French cannot be applied to those moral situations. 

It frequently happens that an executive of a company makes a decision, legally binding on the company, which is not part of the formal decision making process that so frequently is used to explain French’s model of CID. In these cases, Kaptein & Wempe argue that the action taken by the executive may not be in the best interest of the company, it may even run contrary to the company’s interest, but it would still not be justified to exonerate the company from such action by the executive. Kaptein & Wempe argue that French’s CID structure clearly helps to place moral accountability in the hands of the corporation where formal decisions on secondary actions are concerned. The CID structure fails to achieve moral responsibility for decisions to be placed at the feet of the corporation in the event of primary action in relation to informal decisions where individuals act. Such primary action is not based on discernable corporate decision, but comes about at the spur of the moment, or may even result in non-action. In these circumstances corporate action may not be discernable and yet moral accountability attaches to the corporation in whose name action, or non-action occurred. 

An example of such action may be where the executive commits the company to action under a “conflict of interest”, a situation where the executive clearly has more his own benefit than that of the company in mind. This would be an entanglement of primary and secondary action and thus the corporation could not be morally held responsible in terms of the CID structure. The action is generated from the intention of the director and not from a corporate intention which would have been created through the CID structure. A similar argument can be found in the P&O case.

“Finally, it became crystal clear that management did not care much for safety. No safety system had been developed to guarantee adequate safety standards on the boats. The investigating committee was of the opinion that one would expect a company that was responsible for so many people’s lives to have a system in place that minimizes the risk of danger.”

It cannot be argued that it was corporate intention to ignore the incidence of risk of loss of life in the operation of the ferry.

Kaptein & Wempe offer a solution to this problem which I also believe to be the right way forward. They write that it would be reasonable to expect the corporation to have rules in place which would prohibit such action as described above and that the corporation would have adopted policies that would ensure that moral awareness of staff is established before employment is offered and that executives are able to handle authority (p. 141); to this I will refer as “Corporate Governance Rules”, the effect of which is discussed below. The CID structure does its work in order to prove that there is corporate intention (secondary action), but in a way it fails, where actions happen outside the structure, as is often the case in primary action, as shown in the “conflict of interest” example or non-action to which the P&O example referred. It is reasonable to expect a corporation to be organised in such a way that this sort of malfunctioning of the CID structure does not occur and the company will most likely not be able to claim that it is not morally responsible for the outcome of actions undertaken by its employees or managers under such circumstances. However, one cannot assume that it was the corporation’s intention to cause such harm and it could not have been the corporation’s goal to cause the misery its employees action did, and thus from French’s CID structure argument the corporation cannot be held morally responsible.

French argues that internal recognition rules provide the logic of the CID structure. This he explains as “…conclusive affirmative indication” that a decision on an act has been made or performed for corporate reasons”.
 But French deals only with the formal decisions of a company; the procedural recognitor and the policy of the corporation. He does not address the issue, as Kaptein & Wempe do, of responsibility when an employee acts outside the CID structure and this act cannot be deemed to be the intention of the company. Kaptein & Wempe, rightly believe, that the corporation still can be morally responsible because the CID structure that should have been there, was not.

The informal, almost casual decision, such as lead to the Bhopal disaster and also caused the Herald of Free Enterprise to sink, fail to be recognised as creating corporate moral responsibility, as they do not comply with procedural injunctions and are not part of the policy of the company. In my view, a corporation is a different entity from the aggregation of the individuals working in it. “It is the group itself that is at fault and the group’s moral responsibility is not equivalent to the sum of the responsibilities of its members” 
. This has been recognised through the theory of the CID structure as set out by French which model forms part of the autonomy model. French's view of the CID structure is appropriate in terms of the formal decision making of a company, when reason and intent can easily be traced, but fails to adequately address the informal decision making process where individual action cannot so easily be linked to corporate intention.

Summary of the criticism of French
While all critics of French mentioned above agree that CID structure is partially a valid means by which the moral responsibility of managers and executives can be transformed into corporate moral accountability, they also offer similar solutions to the deficiencies they perceive in his arguments. Kaptein & Wempe refer to “Corporate Practices”
, May advances his notion of “corporate vicarious negligence”
 and Donaldson offers “conditions of moral agency.”
 

The purpose of the CID structure of a corporation is to ensure that the intentions of the mangers and directors become the intention of the company. The CID structure in turn finds its support in corporate governance which places those charged with governance and establishing, promoting and ensuring its proper functioning into a position of responsibility; thereby ensuring that moral responsibility is placed at the feet of the corporation if all aspects of the CID under the rules of corporate governance have been adhered to.

In respect then of formal decisions, where the CID structure can be clearly shown to have been implemented and followed, the arguments of French are convincing and have been accepted by his critics. They do not, however, agree with French that the CID structure is suitable for informal decisions which are frequently made in an uncontrolled environment and cause harmful effects which need to be made good in moral terms.

I am of the opinion that these informal decisions should also be tied into the corporate moral agency so that corporations can no longer hide behind the excuse that the action taken by an employee was not authorised and therefore the corporation could not accept moral responsibility for this action. From a stakeholder perspective this can not be acceptable either and my view is that corporate governance rules can provide the environment which is needed to achieve corporate moral agency for even the informal decision of the corporation.

French’s CID structure provides the environment where in respect of formal decision making, the corporation will have moral responsibility. There is a measure of uncertainty as to whether this is also applicable to informal decisions as it will often not be possible to prove or even assume corporate reason or intent. This uncertainty can only be overcome if the CID structure contains the rule that it is the corporation’s responsibility to ensure that such a structure exists. The rules of corporate governance which place a moral obligation upon the directors of the company to ensure the creation, maintenance and effectiveness of the CID structure, are needed to alleviate this uncertainty.

Conclusion
In an attempt to resolve some of the uncertainties surrounding corporate moral responsibility, Corporate Governance, a principle based code for corporations’ conduct, can play an important role, in that this framework provides the organization with what is needed to show implicitly that there is the CID structure which, French argues, provides the basis for corporate moral responsibility. The responsibility to ensure an effective framework for corporate responsibility rests on the shoulders of the directors of the corporation. They will incur liability towards the stakeholders, if their corporation does not provide this certainty in decision making by the company and administration of the corporation. Such uncertainty will prevent “…that it shifts the legal burden away from the corporation by increasing the number of excuses to which the corporation can appeal. I can’t deny that this model of corporate responsibility would add several special excuses to those presently open to the corporation – excuses which would show that due care was exercised by the corporation…and thus whatever harm resulted is the responsibility of the individual not the corporation of which that individual is a member.”
 Corporate Governance provides the framework in which certainty is created that the actions of directors, managers and executives are promoted to be the moral responsibility of the corporation. If corporate governance rules are not adhered to, the moral responsibility of the corporation is defective and individual directors, singly or collectively carry the moral responsibility for action that caused harm while the company was guided by them.

In South Africa the principles of corporate governance have been set out in “King II”
, and are binding on company listed on the JSE Security Exchange South Africa (Johannesburg Stock Exchange), banks, financial and insurance entities, and certain public sector entities,
 they have a somewhat persuasive character in relation to all incorporated entities.

Corporate Governance has been a relatively recent topic in relation to companies and it provides binding guidelines for the behaviour of directors of a corporation who are the ones charged with he governance of their corporation.
Wixley & Everingham also deal with the decision making processes of a corporation at the level of the Board of Directors and state:”…the unitary board structure ‘remains appropriate for South African Companies, given the positive interaction and diversity of views that takes place between individuals with different skill, experience and background’.”
 

King II also ensures that not only must the rules exist, but the corporation’s performance in relation to the existing rules must be reported on. The report states:

“Disclosure should be made against the company’s code of ethics…[and] should include a statement as to the extent the directors believe the ethical standards … are being met.”

May argues that the vicarious liability of directors in relation to the moral decision making in a company is not necessarily the kind of strict liability as used in law, as negligence and other fault conditions have been excluded.

“What we should be concerned with is whether there is a structural feature of the corporation which has allowed for a nexus of actions taken by the members of a corporation. Responsibility or liability should be assigned to a corporation when that nexus of actions which cause harm can be properly attributed to the corporation”
.

Onora O’Neill writes “It is the ideal of treating persons as ends and avoiding using them as means, not the ideal of universalisable principles that has become part of our culture”
, and the CID structure, supported by corporate governance rules, promotes that the ideal is realised. Corporations should be perceived as moral agents and thus must be treated as all moral agents with all consequences that flow from such moral agency. If directors act outside the CID structure, or neglect to establish a structure and promote same, then they will not be able to claim that the corporation has moral responsibility for a harm that has occurred, but need to consider themselves to be morally responsible for the actions of the corporation. The directors become personally liable for the harm that has been caused. Thus the CID structure in combination with corporate governance ensures that:

1. The corporation has moral responsibility for its actions 

2. Directors are likely to promote the CID structure in order to avoid personal moral responsibility

3. Directors cannot hide behind corporate moral responsibility, as they have to publicly report on the corporate governance and its effectiveness

The recent corporate failures such as Enron, WorldCom and Health & Racquet Club are examples of where the corporation did not have moral responsibility, as the actions of the directors which lead to the failure of the corporation, were based on action not in accordance with the CID and the rules of corporate governance, but were conceived in an atmosphere of deception. “Starting at least in 2001, WorldCom engaged in an improper accounting scheme intended to manipulate its earnings to keep them in line with Wall Street’s expectations, and to support WorldCom’s stock price.
  For a corporation to attain moral responsibility, the action under consideration must have become the action of the corporation through the resolution of officials, observing the Kantian formula of humanity, and in accordance with the Corporate Internal Decision structure, incorporating the rules of corporate governance.
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