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ABSTRACT

This disse:rtaion will explore the 0 prinoiples of legal
precedent and hot<1 they a.re applied in the legal decision-
malting process. This will talte place ip the fr~me'tl1orlt of
lat'l a.nd the south Afli:i,canlegal system.. The similar
c'oncerns of planning and law ,dll be described ..

The na.tUl"eof planning precedent: and the t,yay in 1'lhien it
is set and applied in principle cono pracl'ti1ze will be
describ~d.. This 'Vlill be comparedto l~qal prec~dent and
criticised accordingly. Case studies 'lfYill be used to
illustrate the practlcal 'o/1ays ,inwhiohplanning precedent

II, ';\is created.

All disc'Ussi,?ns t..;rilltake place in· terms of. the notion of
the pUbfic i:nt~t"e$t'~as it is viewed from .the perspective
of the public sector planner. ,Thegro"lth and development
of Planning and pJ~anning l~gislat-ion will be traced t.o
il1ttstrate the public int.erest n~:ture of planrli:nq i

.J q 0

,
/ l

The diss~Ftation will conclude with a ,f set·, o;e/
recollUllendationswhich serve ·'co ra't!lonalise. and formalise

::)

the '1ray "in whioh pla11r!inq pr~cedent.is set and used0
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Planning-"and plf\nning leg-i.slation arose out of a need to
,(; ' .. "

protect the public int.erest" However.g over tilIne, lase
atteni;.ion has been focussed on the public interest, and
prooedures s~t out in the planning le91li'-Sation have not
I _1ac.ilitated public cl?lan:ners in their tasl{s of upholding
the public goode

One of ,the major pro'blems associated. t-yith cont¢§i:mporary

planning practitle is. the inoonsist:ent and ,ad hoc manner
in t1hich "planning precedent is applied. orhis cal:l be
largely a.ttrimlrted to the piecemf;':al fashion in. '.''Vlhich
dE'cisions are ,faken on planning matters at. the various

.' ;:' :.".

tiers of 9'o'(,,~ernment., Planning pregedent can be
criticised i~t,fuany" instances}n that it serves to further
the privatt~ interest, often at the expense of the
collect'~Ie good.

'.tIhe pl.lf.61a:c interest is a. notion ttequentfy us~d,. but "'/.,

.fl.s a result., it$ impact is·weakenea,seldqm ~nderst.ood.
",-' (,!

q_ndthe private intet'est t assisted in many cirOUlustances
o ',i,' ., >~

by the applicatiorr of unhealthy plannirlg' preo,edent, is
'I' (::. .' </ . "

strengtbened.. The planning profession is constantly"
tUJder fire and 't1111$ public planners arG finding
themselves in the position where they are required to"
defend'\ thei:r role in society~ ,,:tn light of 1:11i$$, £t is

!Je$s.ent~tt;\l that. planners t;oncentra:te on the eff~oi:$ that"
t~~±:rJecl~:to~$ .will haVe on.SQciElt.y I" and. the :tlttpact "that

<11. 0 0

plantdr!\\l l>:r~o~~~ntha$ ,on sooistal proc~sses 0
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INTRODUCTION

1~ BACKGROUND STATEMENT
"Lawis the warp and woofof social life, and so far from
being concerned with a narrowly circumscribed area, is
all pervasive. It L:; not only concerned w'ith the
pathology I but 't<.rithits physiology as well Ii •
(Hahla and Kahn 1968, p1)

Planners working in the public sector. are concerned to a
large extent 't>rithpreparing public policy and development
plans t and considering a)?plications f OJ: town pl.anning
permission. Their tasks involve evaluating the effect.s
that their decisions wi11 have on the social, economic,
physical and poli t.ical aspects of society. )~ngeneral,
planners recei·qe rigorous training in various decision~
making models, public participation,. and means of
undertaking extellsive empirical analyses of e::dsting
social and e2.'':'1!'\omictrends 1 and applying these to t.he
futv.re. cert1.l.inplanners extend tl..~.i~ studies fUrt,her to
dOVEl!r aspects of the design of urban areas and project
managementsleil!s.

How~ver, the trai1li:ng t~hatplanners rec.~ive deals almost
exchtsively. with the 'whatu of planning, i.e. the

Ji

processes t~ing place in the urban environment~ Few
planners have a
planning Ii. e ,
ensuring that
comprehensively
effectively and

SUfficient· understanding of the a hot"U of
the legal and insti t~T'tional means of
all the 'what', so carefully and
prepared at the drawing board, is
efficl.ently implemented.
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~ 0 1.0 Pllll1111ninqLaw = Tl~(;! Current. I!iIt~te of t.he AEt.

It will oe shownthat statutory planuing provisions have
bean in existance s i.nce the late nineteenth century.
Despite this fact, the lati pertaining to planning has
only recently been recognised as a subject worthy of in
depth investigation, wi'l:.:.hthe result that Iuthe law
relating to planning in South Africa is still very much
in its infancyJU (Van Wyk 1990, p2) 0 It} addition,
planning law is not comprehensively covered in many
planning schools, and no 19ieneralprinciples exist for the
application of the la,,, relating to land use planning.

In recent years much criticism has been 1~vel1ed at
planning legislation, and 'the gJlestion has been raised
whether or not planning law has had any real and positive
effects on societal processes. In fact, manycritics of
planning attrib lte the problems associated with the
planning syste1<t 1:.0 the 1~9'al framework 'tvithin which
planning operates.

(~rant (1982, p1) suggests that pla:.'minglaw, and the land
use planning system in post-war Britain, is the most
controversial of all Uregulatory machinery". He goes on
to say that <is a result, the planning system has in
effect had very· little impact on shaping urban systems
and l;)atterns. He ~:ttributes this to the fact that the
existing". mass of t01.·mplanning legislation is highly
technical and poorly co"'c)rdinated. As a result; the
planning administrative syst~in, which relies so heavily
on general publiC!support and understanding in the public
participation process, Ulevincesevery sign of slipping
farther and fart!>t~r at'll'ayfrom popular i.ntelligibility"
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(Grant 1982, );)36).

A further criticism of contemporary planning law and its
relation to land use planning is discussed by McAuslan
(1980, p2)~ He statEfs-that planning law is subjective
and biased in its exercise of power, IOS0 that far from
being a 9 golden metawand' of planning it.rith all other
aspects in a state of disarray y the law Q its
administrative and official interpretation ••' is itself
a major contributory factor to the continuing disarray of
planning. VI

It is submitted that uontemporary South Jl.fricantown
planning legislation is by no means exempt from the above
criticisms. The legal system within which town planning
decisions are made is unco-ordinated and relatively weak.
As a result planning is becoming less effective and poor
decisions-are continually being made. In addition, it is
contended that the existing body of planning legislation
which developed out of a need to protect tho public
interest, in reality does not do so.

The South African planning system follows a specific
structure of decision-making and formulation of policy
guidelines.
Chapter·Four.

These are to be discussed in detail in
It could be reasonably expected that, when

planners 'Vlorking't'1ithina local authority take decisions
relatillg to an area under their jurisdict~\~m9 ,."hich
oomply with this defined struutut'eof decision-maldng and
policy formulationy such a decision will be binding~ In
practice however, due to the nature of the appeal
procedure laid down in the legislation controlling the
SUbmission and consideration of town planning

INTRODUCTlOt!- PAil!: 3
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applications, (e.g. the Transvaal Town-planning and
To'VtnshipsOrd.inance, 15 of 1986) appeals against planning
decisions taken at the local government level are often
upheld by the Provincial Authorities and this, in certai:n
circumstances, has had detrimental and far-reaching
effeuts on the local community in rarticular, and the
urban environment in general. It has therefore become
necessary to investigate and expose the various reasons
as to why this is taking place.

202a The setting of Planning precedent = Cause and Effeot
various problems arise as a result of the current
procedures set downin the planning legislation. One of
the most fundamental problems which has far-reaching
effects on planning, and therefore on the land use

structure and land values in urban areas, is the set·ting
of planning precedent, and the fact that in reality, this
precedent serves to uphold the private interest. By
definition; legal precedent is gttb,e:natural inclination
to reqal!'(;qthe decisions of the past as a guide to the
:fut.ura"l (Hahlo and Kahn1966, p214), and as such has the
binding effect of a decision. It can be said that in
principle, any decision 'i:.aken on an appl:i.cation for town
planning p.ermission could set a precedent. if this
decision is referred t.o by an applicant or a decision··
maker in subsequent; cases. HoweverI in planning, unlilte
in law,. this decision is not binding. Thus although the
local authority and the Prov.~ncial Administrat.or are not
empo't-lered to make laws ... this authotity rests "Iith
Parliament - through the making of decisions and setting
of precedent, they in effect declare what the law is
(Garner ~~981).

\\ ..
\!(<,
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Precedent in planning can be created by a decision which
has been taken regarding the approval or refusal of an
application for planning permission to change existing
land use rights. Such a decision may be taken by the
decision-making body of the local authority (acting on
recommendationsmade by town planning officials) or by
the Provincial Administrator (acting on recommendations
made by the Townships Board). Policy proposals
formulated by planners, and approved by Council, could
also have the effect of setting planning precedent. It
could reasonably be expected that such decisions and
policies which are taken by public decision-makers
elected by the community, are made in the public
interest. However, recent decisions relating to town
planning applications in the T:r:ansvaal have indicated
that the potential exists for the taking of decisions
which on the one hand fall short of protecting the public
interest, ami on the other hand further the interests of
the private :individual. This will be shown by way of
case studies in chapter Five.

Due to the physical and spatial implications of town
planning decisions, the settin~ oi precedent very c)ften
has an impact on neutral third parties whoownproperties
in the vicinity of I but; not necessarily adj acent to, the
erven on which the pla:pning precedent has been set. The
various consequences whichresult :fromthe application of
planning preoedent will be introduced in Chapter Four,
and illustrated in Chapter Five. It can be sail
therefore I that the degree to which the setting of
pl anning precedent will impinge on the amend ty of a
neighbourhood depends on the na1;,ure of the deo,i,.sions
talcen by those involved an the manaqemenbof the urban
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environment, within the framework of town planning
legislation.

One of the principle advantages associated with the
application of legal precedent is that it creates
consistency in decision-making" However, it will be
shown in this study that t in ccmpazLaon to the setting
and utilisation of legal precedentI planning precedent is
established and applied in a random and ad hoc fashion.
This can be partly attributed t(.)the fact that planning
is an Lnexact;science operating in a highly dynamic and
fluid system, and it is therefore often difficult to
prove that the facts of one case are material to another.
The application of planning precedent is therefore
difficult to a.dmir..lster, opening the door for
qUest;ionable decision-making, thereby creating
uncertainty. As a result, property owners can not be
assured that their investments are safe as there is no
guard against the intrusion of incompatible land uses
should an unhealthy precedent be established.
Furthermore, land use deci~ions that appear to be
relatively unimportant or which cause small scale
amendments to the land use structure, may have a
pronounced impact on the delicate processes occurring
within an urban environment.

It is believed, however, that the main reasons for the
setting and application of planning precedent, (which in
many cases negatively impacts on the urban environment
and the local community)I is the fact that the legal
system within which planning operates is unstructured and
does not make provision for the organised and consistent
appli.cationof Planning precedent. Unlike the British
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pl,\lrming system, i9rec::edentsset by h;\Lghera\lthorities
such as the Provinc.dal Administrators eire not binding on
tll1(:.lower authorities. Similarly, a decision taken by a
11:::>ciUauthority on a previous application need not
m~cessarily influence any decision which is taken by a
high~~r authority, ,or the same lOCiH authox:ity in
subsequent cases. FUl:'thermoreI in eonsLdez'atd.on of
appeals at the provincial tier I decision-makers are: not
bound to take coqndsance of pt'.;cedents already set in
otihez local authority areas which are relevant to the
tot'ln !)lanning application in question. There is no
lel9"isllitive or o+:.llerrule which stipulates that planning
decis'"on-maker'sare obliged to refer to precedents set in
prE':~viouscases or the out.comesof decisions taken in the
paat;, '.I~hesefactors have indicated a need to investigate
thel current situatiolil, and recommendways in which it
should he amended.

3 Q :I\11[ OF THE STUI)Y

The aim of the study if; threefold. The principle aims of
the study are fil:-stly' to isolate the reasons for the
set~~ing and applica.1:ion of Lnappxopxd at.e planning
precedent, and secondly to develop a forma,l and organised
strClltegyfor the appLd.cati i.onof planning precedent. This
stra,tegy will seek to over-comethe present problems set
out abovet and to avoid the setting of planning precedent
whioh prejudices the public inte.rest in the fllture. The
thirl:l aim ie to gain an understanding of the relat.ionship
betw~~enplanning and law and to find corre,lations between
the rloles that both disciplines play in o~dering soci.ety.
The application of precedent in both pJ.annlng and law
will be compared and critically analysed •

.,,.._-- ....-------------~----------__.,---------
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The study will. conclude 'tvith recommendations on various
means of eliminating th.a weaknesses of the current
planning legislative system in order to ensure that South
African planning legislation facilitates, rather than
inhihi ts the process of planning in the interests of
prote.cting the commongood.

4& SCOPE AND LIMITATIONS
The scope of ~chestudy is planning, planning law and the
public interest. The following aspects will therefore be
researched and analysed in order to achieVe the above
aims:

i) the primary principles and concepts of
jurisprudence
ii) ti-.~, basic similarities between the concerns of
pt.an, 19 and ~a'~y.
iii) the notion ('If the public interest and how it
relates to la'(,yand planrling
iv) the fundamental characteri.stics and principles
of the doctrine of legal precedent
v) the various rea.som; why town planning precedent
is presently negatively impacting on the urban
environment

In order to expand upon the contention that planning, and
therefore the setting and use of planning precedent
serves to uphold the privat.e rather than the public
interest, it tAlill be necessary to explore the growth and
evo.Iut.Lonof ·the notions of the public and pri vate
interest.s in planning and town planning legislation.
Practical case st,u,dies will be used to ilJ.ustrate the
correlation bettveen the theory and practice of the use of
planning precedent. Experts in the fields .of planning
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and law' will be consulted in order to gain an
understanding of the fundamentals of legal theory, and
how it is practiced by these involved in planning matters
at the local government level.

The.scope of any study gives.rise to certain limitations~
The nature of the planning system in South Afrioa is such
that planning issues pertaining to the different race
groups are dealt with by various bodies in terms of a
separate legislatiol~. This study is related purely to
the system which governs town planning issues fall~ng
within white group 'areas in the Transvao.l. The
viewpoints expressed in this dissertation originate from
the perspective of a practicing public sector planner,
with emphasis throughout being placed on the need to
uphold the public interest.

5 • STIU1CTURE

This dissertation consists of an introduction, six
chapters and a conclusion.

The first chapter introduces the three concepts which
together form the scope of the dissertation i.e. the
public interest I law and plarming I and discusses the
relationships between the three.

Chapter Tt~o
which town
throughout

serVes to provide the
planning legislation
the dissertation.

legal context wtthin
is to be discussed
The principles and

application of legal precedent are detailed in this
section.
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The third chapter describes the origin alidevolution of
modern town planning legislation in both Britain and
South Africa, highlighting the public interest aspect of
the law re.lating to totvn pla.nning~

Chapter Four discusses the natiure and role Of town
planning legislation ir~general, and p].aces townplanning
l~gislation in the context of t..te South African
legislative system. The Transvaal town planning syst~:m
is discussed in terms of both the public inter~" '-:and the
setting and apJ;>...)z!ation of planning precedenti

The fifth chapter discusses a series of case studies
which illustrate the prac~ical aspecbs of the theory
presented in the preceding tour chapters.

The sixth and final chappez presents a set of
recollUl\endationsand propos(~~$which attempt to overcome
the present problems associated with planning precedent ..
Use will be madeof the pri"f,,:iples of legal precedent.,

INTROOUCTION PAGE 10
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ClIAPPER 01flE : THE PUBLIC INTEREST., P1.rANNING JA.NDLAIf

2010 INTRODUCTION
Townplanners, particularly those working in t.he public
sector, are the duly appointed agents of society
res.ponsible for facilitating community goals such as
e'!ual access to public amenities and social services.
This collective communitygoal is referred to as ~the
public interest' or the ' common goodV I and is the
fundamental criterion guiding the public planner's
decision-malcing process. HO'llleVer,unless there; is a
mechanism whereby the community can be assured of
enj oying these public services, the planner t s efforts are
to no avail. This mechanism is c/illad I the law2 or

V legislation·v I and it Ls the relationship bet'\'leen
planni.ng anc1'.law,and the concern of both disciplines in
protecting th.e l>ublic interest, which form the underlying
theme throu~hout this dissertation.

It is essential for all planners to have a fuJ.l'
understanding of the rela:tio;nship between planning and
law. This will enable the public planner to exploit the
oppOrb,ll').itiesprovided by the law of ensuring that the
communityis able tb attain its fundamental goals .. The
similar concerns Qf planning and law will be highlighted
in order to explain the reasons \~h.y the scrape of the
disserta'tion viz. plalming, law, and the ptiblic int:.e:re.stp
has been chosen.

lo2e THE PUBLIC INTEREST
In order to maintail1 an objecti ve perspective I the notion
of "the pUblic interest will be addr,essed in terms of both
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the constraints and the points in it.s favour. DiscuS\$ion
will be r~stricted to the application of this notion from
the standpoint of the practicing public planner working
within the frame't'Jork of relevant town pla.nnin~
legislation~

102<'1+0 Tba apublie Intez:'®st" Defined
Th~j!l~ublicinterest, or the public good as it is also
calle\:L;7.1$ a notion often bandied. :o'pout by planners who
attempting to rationalise their planning decisions. The
term.can refer to a value systenl, a collective community
goal or a principle guiding the decision-malting process.
The public interest is regarded as a "standard against
TrThichto judge the different activities which makeup the
job of planning" (FordhamJ.989, p21). It has also been
extensively used as a criterion 'facilitating the choice
hetween a wide range of planning alternatives.

Planning' theorists and Critics hav~ defined the "public
interestn in many different ways. Alexander (1976, p~03)

.~Y-$fgeststhat the pUblic interest is the liaggregation of
aii the values of the co~unity or the agreed upon set of
goals and o'bjecti ves -towardwhich the !:"ational planning
pzocesa is expected to work"• The concept of
collectivity is carried further by Klosterntan (1983,

p2 2 3) j,n his idea of the "shared interests of a
connllunityli,and by MaJeielski (1966 t p182) whoperceived
the city as a communf.ty - "the communityview argued that
the city, as an entity, had an interest or ci need beyond
the simple collective ne~ds of all the inhabitants, and
that there was a way cif expressing this interest in
physical or procedural terms".
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Onthe other hand, the Pl.lblic interest has been perceived
as VIautilJ:tarian notion arrived at quite simply by a
summationof individual interest~1I (Friedmann 1973" p4) •

Friedmanngoes on to warn that IIin the social view0 •• the
idea of the p1.l.b).ic interest involves more complex
Lsaues ,, , Every sociE1ty must discover for itself a
concrete meaning of the public good" (1.973, p5).
Friedmann thus points out that although the notion of the
public interest maybe a universal term, the application
of 'Chis concept must tal(e into account the different
characteris~cics of each ,¢onununity. This is carried
further by Hahlo and Kahn (196B, p120) who refer to the
'positive morality' - the standards of conduct, or the
public interest accepted by the community.

The idea of the public inte+est, if contrasted with that
of the private interest, is that no individual is
entitled to benefit unless the result at best enhances
the goals of the community, or at v/erst does not hinder
the natural .pzocaases of society ~ A decision is said to
'~e in the public interest "if it serves the ends of the
Whole publJo ~,ather than some sector of the pUblicI!
(Meyersonand Banfield 1955, p322). As a reSUlt, private
rights may have to be forgone in the interests of the
community, and it is here, that the public planner,
strbring to uphold the public interest I is most severely
criticised.

1.202" conceptions of the PUblic Interest
A decision is said to Uphold the public interest if .it n

1\/ . . _ __ _ __ _ __ • \>
protects the general good of the opmmunJ.tyas opposed to
satisfying the needs of individUal melllberspf society.
However, within this broad description, there ,are
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dif:Cerent. conceptions of the public int.erest which maybe
used to defend various planning and political decisions~

Meyerson and Banfield (19551 pp323-329) distinguish
between five different conceptions which are categorised
into either "un.itary conceptions" or "individualist,).c
conceptions'; ~

I~ U~itary co~©~~tions
Here the public interest seeks to attain a single end
whi,ph satisfies all members of the community. The
unitary PUblic interest maybe D1organismic91in that the
interests of the social organism are perceived as being
superior to the interests of the individuals comprising
'the organism. In the "communalist" conception of t;ihe
unitary public intei6~}.t, the ends which the com.'~~ll:Vlt.y
seeks approximate. the universal interests d'.... .~.~(e
individual members of the community. Both th,;~
Itorganismic'o and the "collll\1unalist"Ibonceptions of the
public interest emphasise commonends rather than

/;

individual eads.
//

I-
(t

II., Individualistic conceptions
This conception viet-lS the. public interest .as that goal
which strives to satiSfy 'i,:heshared or unshared interests
of individuals as far as pcss Ib),e , The "utilitarian
individualistic" eonception seeks to satisfy the ends of
theP individual but not to the detriment of anothef'
individual's convenience. Under the nquasi ...uti.litarianlll

conception, the utility(!?f the individual is sought" but
(';_)

a certain individual· s v·t.ili 't~\Y .i$ awarded 9reat~r
t I .".<,.'.- ()

importance. The tlgualifiecf.,11nd!vic.lualisticU; conception
of the .public interest also. aggr'\<fgatesthe ends of

~~----._ ~ ~ ~ ~~ _ __J~.. __

(J
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in(Uv;i.diJ.als into a uwholetl but is se.l~ctive in its choice
of ends in that oertain ends are. exoluded if perceived to
be irrelevant or in~ppropriate~ Gans (1973)
differentiates. betlileen the ilmajoritarianiU pur,~>icinter~st

,'I

which satisfies th~ share-d ends of the majority of the
population, and the ilcomm'llnapup'llbli~ inte1'1st whioh
u'I'"Inolds the oommunal goals. and valuesi' ~fl.ndachieves a
i,- (I ..

moral community"

It can .;1'\e seen that each. conception of the l?ublic
interest x:equires a different ty~e of decision"';mald;~"l.g

\\ !,' ", ',;

process. The nunitaryU and Oimajoritariann conc~ptions
point to the lle.9!d for co-operation and experienced
decision-makers ~"ho can identify the Shared and common
~oals of t:t:e community. The ninCJ.ividualisticU conception
!).ecessitates a sens.itive cOl1lprt.>mj,seamongst conflicting
goals. 'l'he "·co1r4~umiltkconception is; normative .in that it
moves tOirlards that Which t~f decision-ll\ake:p~\ believe to.
be in the best interest of (Itheir connnunity..,

\\., ~

1.2,,3~ The Pul)lic Plalln~r anci the public Interest
Vltn ord~r to advance th~ claims of Planni;pg, ••• planners
have to accept and advance; '\e ideology ~f th~ PUblic

, __:,. ,.,.... ",.f

service - that of the public. incerestu•
(M6AUsian 1980 p227)

Having defined the notion f1f the" public interer,S~,t and
discussed t.he various conceptioti;~ ~:f this noti~:>nl it nO'¥1

Placomes (:(~essa:r:)! to 9~laborate on, J:he ideas underlying
tbis l1oti6n as applied by the PUblic planner.. Q''1'hemain
concept employed by tO~~6~la~ners, which indicat,s their~:
cla~m _to serve altrui~fcical1y the OO:nut1.unityas fa "t'1hple,

.'. " . .. 'I . .. . ,'. "
is t~t of t"~ rr inte~e$t" (Sil!lmie 1!l'7!I, p12Q)'.

)
~;Y'----~----~«~,..~.~~/--"-'.'~-------~------------.----------.-------
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l?ubl:Vc
PUblic
public

planners are responsible for th.e formulat:lo:'il of
policy, nand the allocation and redistribution. o~

~,; .j

funds.. It can be said that to a certa.in extent I

pUblic planners obta:i.n the lsgitilllacy and accountability
to fUlfill these roles from the public interest if.1::a
"lrlhi.ch they are advqcating. Furthermore I due to the ever-
changing nat.ure of the urban environm~ntf and the fact
that i.n moat; cases planning .issues are unique Q the public
interest may be the only tool available to the public
planner to, justify a c'ie(;)ision. c;,

other fundamental elements of the public interest ,idea
':::.'

arab democracy, equi ty and sa,feguarding equaJ. access to
r~~9urces. Horowitz (1983, p4'5) submits that., in
upholding -the pUblic interest, planners must ensure the
'''maximumutilisation of resources and pax-feet equality of
economies" . HOV-It.'iverI unlike/'the e90nomic and social
sciences, planners can aChieve this goal 'l'rrithout
producing supplies whioh are in excess of demands.

It can be argued that the rise of interest qt.'oups and
':, t~)eir participatory activities has resulted fromthe fact
:~at public planners have not been dedicated to

.-:;::;~-

:/,",oo~" demoQratic decision.·i)making processes which affect ~he
pUblic and their collecti va goals. As t.he pub~p..c
interest is a oommunity-bas~d noti1on.. the need for
democratic decision-making 'and publi~; participation is
fUl1daxi1er~tal. The plurality of the, sClciety 8 s wants and
desires necessitates the provision of a wide range "of

(~

chooioes Whilst equity, and equal acceas to resources is
one of i.ts ultimate goals 4 Furt.heutrnorG.. due to the
~elll9cra1;ic !:l"cisi<>n~makingp"oeMS, and dive'_'~ified +"'''
stl.·uctUt'e occurr:.Ln9' amongst the deoision-making ):)od:i\ies,

------...._,.._._-,---_ ........_---,_._--
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plar.!iling authQrities involved in wider issues such as
environmental conservation' ,!"IIJhich in" it.sel,.:f is a
co:mmunity goal to')be fur1~hsred in the public interest)
may difIer on the fundarnEmtal principles of that which
t.he public interest repre~ents.~

Mar~use suggests that although planners :may'shot1T a
ooncern for the publio interest by acting in accordance
tll'ith a code of professional ethics, "this gives them no
right. actually to :make deci!::iionsin public matters, nor
any oonoomitant public re~;ponsibilityr' "(1976, p270). He

(( ," .. . i'l
goes. 6ir~l1;osay that VDasp:r-ofesslonals, howeverI, planners
could best show their concern for the publio .interest by

';'1

:;:epresenting their clients fairly, honestly and
competentlyU (1976, p270). Final:t.y,'planners actinCJ in
the public interest have, to be a't'lare of the need for
objectivity, and under no:circumstanc;::esshould formulat.e
policy which would furthe~ their owngoals or satisfy the
convenfence of someat th~ expense of ~thers (Gans 1973).
Meyerson and Banfield a1(:'e of the opinion that lIo:qe

function of planning I .~nd especially compr~)teJ;1;;iV$

planning, was to assert: tb.~ .supremacy olY the public
in'tile:rest over the private', partial or special i11terestOl

(-1955, p54).

A "fundamental role of th.e public planner, \"is that of
oonflict '.t'esolution. The publlc planner is expecrted; t.o
uphold the interests of the, cOllUllunit;yt at the aatne. "time

::..\ /, ",'

as attempting to satisfy 'I::q,s diverse needs and. wants ai,;
the various groups and incHviduals in .society" In
addition, the public planlr'le:r £s expected. to satisfy ,the
collective concerns of the publio whicfh are often
neglected by market and.pluralist p:ltocelsses (~loste:rma.n

. ....... - . '_"""+i_. ~-..£,;._....,;;.r.-, 1,'1



1980h The~~ore plann5:lrs ",ho make Use of the public
G

interest. as a. criterion against itihich public policy and.
decisic)tls are evaluat.ed, sho'uld strive to employ this
not.ion in" such a way thiilt it deals with the inevitable
conflicts Ps't:t,,·eenil)divl.clual and. shared goals. How'everQ
·w;nen such conflicts arise, anti the pUblic p.lanner is
unable ..to use the public interest. idea to resdlve these

, n ()

corifliq:ts, a measure'of success is achieved if individual
Ie 9roups, Qwhich. make up society t (ierive some .sort of
benefit.

Finally I planners SerVe. to faoilitate Jeha .development of
land,. whilst attempting to ensure its,) protection ana
conservation for use loy further generations. itt is 1:hus
up to the planner to. preve'nt the irreversible deC)radation

"
of "lana whicp \llouldbe to the det.riment of the public
interest.

II

1..2 ..4( Limi~'ations of the p1.1bliQInterest 'Idea
nTHo9~ 't\1hojustify their actiom~ by claims of advancing
th~ interest of tiie, public are, hiding in '('reality their
in'tere~..t in private gain •• "'''.
(Fr~edmann 191~, p2)

ii j"i'
~, ~

becisiqn-make:r:s; "Qespi't@ 0 abtet~pts to" remain" totally
~ . "

objeqtive .• are una~l@"to oompletely a,bandon a personal
value system. Inevitably" therefore, dec:i.sions taken in

o •

the publi& i'nte~est are .to a. certain ext~ht hOI'mative and,
. ;-, \_!. (\'\:'." ' ,,' " .

are. oft~h accused 0 of being bias@,d.. Thi~!\ it;; as a re's1.ll,.~
\ 0. n

df the fact that a personal' value ~se, an~ tIte
~'dSfinition <,?f what. the ptiblie" ints17est represents., are

• U . ,.~ _,

op~n~endedcQ~~ePtsan~ may therefore be open to large
scale n\isinte~p:retations. Gans, w'arl1~ that nin the real

i. \\ o
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'Vlorld, the impaot of a judgement as to 'tv-hat i.s in the
pu.blic interest t :i~ not based 011 content t but: on the
pO~lerpf~.the parsor{ ltlaldl'':1 it II (1973 I "Pllr~ •

D

()

Oe ~eu~yills disoU$~es the crisis of contemporary
pleu:ming'\""~G,tice and theory and attributes this crisis

'<,;, -:

to a. certain extent. to the oOvalues prololemn facing
planners. She que,..stlons or ••• wll1..ch values should be
:t:'$p:t'ssented, if iV'e canllot resolve" conflicts. Even more
basio, how do~\s one find out 't'lhat sloci<il.l vi1.1'1l9s are , and

(l

\\

ii

what dO$s one do with one J sown vc.t:).uss aCltnO'hTledqe
( " ,. --;::

~hefu, ignore them or work fOt t~emR~/ ~a3,,,•. p38). Values
cannot be empirically teste}1'~~;l/tJ t,t~~:ltSfor~ oftenr=::« '_J t' '..,_ -:;_'.. --.. ..1

percsived as beinq vague and li..\_.):n~,~,~" ~b~tange.
. '" \\1,.. P ~~!(;~~0

A :further problem .reli:ltlnqii't~t'.h~¥l~plic interest notion).
, . . . "/,'

is that of t11$,pluralist socie);),.; ~nd"clar'.i.~ication of'
z .: _ __. .. . -..._

w~i$:t'etlia eSS'9ri~e of ,the p'U'blic \,.n~Grest. actually liElG.
i

Here each interest g:cou{:'represents and fights for a
,par:ticular oopubl.;i,c :tnterestll which hal5 :b4!'sn defined
according tel' its ~pecific CO~I:"" J,.cy goals, attd strives
for suprentacy within a /;cotrlplex '! c.l.asis struct:ure"
con,mtunitygoals are difficult to identi.fy and it is not
possible to prove that actions and decisions will benefit
the full spectrllm of commul'.:i.iC.yneeds. It is inevitable
therefoJ;:.e that the goals of certain interest groups are
goi:ug to be favoured aT to. therefore the good of the public
interest may be somewhat compronlised.

o

Through 'Shedemocratic proc~ss of elect~in9'politicians to
mak~ decisions bin the pu.blic interest, thE! community
believes that" their goals are going to ..he vl:)iced an.d
attained... H:owGv,~rI "these poli 1::10ian$ eaoh :re.presen,\: a

____ ~ ._'_._r~_.~_.~~ .··_I_.__·-~_I' "__ ~~ _
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diff~i;'ent i~~ere,~t gorOU}? and fulfil :h(;lir duties with the
belief that 'rhat~',is in the intel:'est of a single political

i;

In Olt!ler to a:esrcore config,ence in the applica'tion. of the,. ~.. .. .

oonoept; of I\the public inter~stt public planners and
pol! t.lcians ..must piove to 1:,heir community tlJ.rollgh the

" j_!

imple~nentation of appropriate policies that ';the public
;

r :

party ~ is i:r( the interest of the public gOOd (Meyerson
and Banfield 1955, !!p301)0 l"urthermore, politicians are
after criticl!sed for promoting the needs of a restricted
minority L e.;,the voters in their ward, and safeguardinq
their ownPollti.tical careers. It has"also been said that

::bl:C:m~~'::~F~i:::t;:s:.•;::;~~Ofa::~t~::;:9J:~:~:::
DI 0 •• it seem~1(to be contrary to the ideals of
rep.resentativ~~ gove:r:nment and the protection of
individual liberties for non'"'eleoted professional
plant.Hars to use conceptis such as the pu.blic interes~c to
impose their vie'l.tS on the .public at large'~ (Klosterman
1980, p324). Furt'hermore( local government politics and
d.ecision~maki~9prot:'esses are such that reco:mntendations
made by planners in the public interest, may be_altered
by pc)liticianso who have the ultimate decision-maki:g_g

" abili:t.y.

inter~~st is he:i,nffserved. It is not suffj2cient to merely
refer: to this concept; as a justification for decisions

I!-;

whiCh.have been made. rrhereforet despite the fact, that
I

Utbe :idea of trie t>ublic interest has fallen on hard
time$\';' (Friedmann 1973t p2), this concept, can serve as a

; ..'

very ~.sefUl tool enabling ~lanllers to objectively assess
tbe m~lritsof their proposals.

11 ~

o

[,>



1..2 ..50 The Public Wlanner ;and tbe PrivClta 11'iterest
o'A major reason ..\Thyplanning decisio:ns are perennially
controversial, is that they so often, involve faT moxe
than the task, difficult. enough in itlself, of balancing
private rights against the public int~~rest:.".
(Grant 1982, p1)

Modern c~pitalistic economies are chatracterised. by an
abundance of entrepr~neurs who are encouraged to define
and pursue their specific and instinctive self-:Lnterest.
This idea is not new - property owners: have since time
immemorial believed that ownership conferred the right
and freedom to use pr~perty in any way. which viould ensure
the p~omotion of the individual inter'est. Hence the
introduction of the commonlaw principles of nuisance and
bad neighbour development \'lhich are to be discussed in
greater detail in Chapters Two and'. Four. public
intervention in the free use of property is severely
criticised. from a private ;interest persplsctive as this is
only aChieved IVthrought.he exerci$8 of };'Ovlercopied from
an oW'nership not vesteq ······inthe authol::'ity themselves"
(Bart ,1964, p19).

Despite the popUlar concepbIon th~:t the .pubiic planner's
role in society is that of p:rotE;cting the publio
interest , it is still held among~lt property developers
and -Land owners that planning nstatutes " ordinances, by-
laws and other regula'cions, cost the pl:-Operty developer
millions of rands every year" (Fihanci(~l Mail, Aug" 21,
1987). Planning, from the private j_n.t~~restperspective
is seen to impinge on the ;fre~~qJjmand interests of
private land owners, and as a reS~.1lt, "olrm$,rship of la..~q,

.: ..,. ·'r· \1

• •. carries· w:ikh it- nothing 1110re'than cl bal:-eright to ~o



on using it for its existing purposes" (Heap in l?avli<~\h
1978, p235).

The capi talist eccnomy aasumes an equi table market.
mechanisllt which serves to correct imbalances. It is
therefore fel t from a private interest point of vie't'],
that public intervention in the use of property shoUld be
:minimalin order not to sJcevlthe natura.l market mechanism
or stifle private initiative and competition.

There will inevitably be conflict between public planners
presuming their role of proteotillg the public interest t

and the private Land owner's seeking to secure their
private interests. However, i-t ItiUstbe seen that "these
two interests, Whllst often in conflict, have at the same
time one commoninterest in the development and growth of
townsU (Floyd 19'66, p160). It is thus SUbmitted. that the
task of the ru.blic planner is to seek and attain the
correct balance so that the pl'i vate interest is only
restricted where it is in the public interest to do so.
In this waY',perhaps property owners will be made aware
of the fact that the perceived in,fringernent of his
property rights, in effect serves to protect his
interest.:.s I and the general welfare of the. community
tvithin which he lives. In the same way, the cnrtailmen:t
of his private interest is also justified, and hopefully 1

Uthe man in the street [Will) come to appreciate the
pre/taction that zoning offers him, and planning [will) no
longer [be) seen as a threat to individual rightsnt (Price
and Call1eron 1982 I p48).
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lQ3. THE RELATIONSHIP BETWEEN PLANNING AND LAW
"The law of land use planning is ... like all la'l'tl - a piece
of machinery designed for the use of the communityso as
to aChieve well (or i1J.-) defined objectiveslt•
(Garner 1986, pl)

Law deals with ordering and administering societal
,processes in order ,;to check imbalano~s and ensure the
effd.cient and effect.ive fUnctioning of the social system.
Individuals are raised accepting that there are rules and
laws to which they have to adhere, regardless of any
individual goal. Ne.verthelesst few have an understanding
of the reasons why society has introduced the concept of
law into, OUreveryday lives. Craythorne suggests three
primary purposes of law which are:

i) to br,ing certainty into Siocietal processes so that
individuals are aware of lithe way in which their
activities are limited
ii) to introduce and sanction suitah:J..eand expedient
behaviour
iii) to ensure compliance in the inte.r\e~ts >.ofthe
stability of society and the genera~ welfare

I) (undat~~ ;publication, p4).
~ .' .

\_)

He goes on ;to say that the role of lat'" is to achieve and
maintain harmonyand equilihrium between legal stlbjects.

'j

. public planning can be said to he an IIinstru:meht of
social justice" (McAuslan1980, pz ) 1IThichaims to ensure
an equal distribution of life chances. It has peen
demonstrated over time that the normal interplay of
private action and ma.rket forces "often results in
situations \'lhich the nation is not willing to tolerate
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and which can only be Lmpnovedby means of a control
mechanism planning" (Glasson 1983, p18). The
fundamental ideals of both law and planning in the pUbl.ic
sector, i. e~ achieving an equilib-:'iumwhich is threatened
by a laissez.-faire system and. ad hoc decision-making, are
thus seen to be the same. Furthermore, legal science is
concerned with people, the very objects to which planners
channel their energies (Craythorne, undated publication
p1).

The question has often been raised as to whether law is
a tool of planning, i. e. a useful meansto a greater end,
or whether law determines the wayplanning functions are
to be performed. ,Rose is of the opinion that "laYT is
only the instrument of planning, it is not a magic wand
that can be waived to be accompanied by mystic
incantations to solve all urban problems or to meet all
social needs" (1977, p1). It is believed that planning
sets downideals and parameters of activities which are
to be undertaken, and that law is the means through which
this greater end is achieved. Without law( planners
coukd never be assured that thE~ir time and eff·ort spent
at the drawing board COUldever achieve anything in
reality- Furthermore, law is t:he means at the disposal
of t:.hepublic planner to gUflrdl3.gainst planning becoming
"the exclusive toy of the private landownerI exercised in
a: state of anarchy" (Garner 198,1, p19). Thus it can be
said tbat both planning and law deal with society and its
ideals, the former specifies tvhat is desired Joy the
community and the la~ter sets out to achieve it, and.
ensure the protection of the public interes'c.
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certain correlations can be drawn between the
oha ':>..JterisJcicsof bonh the planning and legal decision-
making processes.. Firstly, both planning and legal
decisions are made in terms of a logical step-by-step
procedure based on detailed analyses and investigatio.ns,
and the evaluation of all alternatives. Decisions are
made after careful consideration has been given to the
merits of the case, and the specific or material facts
have been made known. Past judgements and decisions,
Le. liprecedent", may be referred to where rf~levant, and
may be influential, and binding under certain
circumstances. (This '\17i1lbe discussed in grea'ter detail
in Chapters Two and Four). There is the opportunity in
the case of both planning and law that once a decision
has been made, an aggrievE7d party may appeal to a higher
authority. Ideally, and with only few exceptions, hoth
the planning and legal decision-making processes are open
to debate and cross-examination, and may be witnessed by
any interested or aggrieved party. In addition, in the
gathering of data and hearing of evidence, experts in the
field may be consulted and their opinions noted.
Finally, the end product of the processes, i.e. the
making of decisions or the passing of judgements, may be
subject to conditions or restrictions laid down by one
decision~maker i.e. the judge (in the case of law), or
the relevant planning authority (in the case of a
planning application) who has the final say_

1" 4 Q THE NEED' lOR PLANNERS AND Ll1:~GALADVISORS TO INTERACT

McAuslan (19~IO) criticises those!disciplines involved in
urban plal'1nl,ngsuch as sociologists, economists and
geographers for i9noring the ;i.mpactthat law has on
r:-1anning. This is due to the f;act that Uit is law, far
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more than planning, economic 0:1: social theories, or
political practices that is looked to and often seized
upon and adapted for use by other countrie~, particularly
in the developing world" (McAuslan1980, p1)o This is
particularly relevant in the South African context where
planning law has been influenced to a large extent by
political ideals, and the growth and development of both
British and Americanplanning legislation.

Due to the relationship between law and planning in
society I it is essent~al that planners have a f;jll
understanding of the role of law in pLann.Inq and the
various constraints limiting both disciplines. This is so
because lithe laW provides the constitution of the
planning systemII (:r.tcAusl~n1975I p31).. Furthermore I it
is'essential that planners and lav~ers becomeaware of
the attributes of both professions, as the exchange of
Ldeas I and kno\llledge is an esse.ntial element in the
successful interaction between the planner and the legal
advisors such as lawyers, advocates and attorneyse

,Rose suggests that "the ability of the legal system to
implement the plannih'; process is frequently limited by
philosophical, historical andconstitutional constraints"
(.1977,1'1). He goes on to describe the implications of
these three constraints as fOllows. The first constraint
L, e. the PHILOSOPHICAL concel."risjurisprudence ... the
science of law. Philosophers of -:la\, . \ concerned with
values and relationships irA sOciet} h,,· it '\\10uldbe
useful for planners to understand ;thJt~\eif they a.re to
exploit the laws to the best advarrcaqe of',society and the
conununityfor which they are planning. Planners muat;
therefore be fa:mil:Larwith the body of law at their
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disposal in order to exploit the appropriate and
available legal concepts relevant to a particular case.

The second constraint i.e. HISTORICAL is important as our
legal system has evolved slowly over the centuries in
response to dynamic socio-economic circumstances.
Planners therefore need to understand the historical
evolution of our modern law as principles of land use
regulation such as zoning, bye-laws and town planning
schemes were derived out of historical events such as the
Industrial Revolution in Britain and the discovery of
gold on the Witwatersrand. Planners must also recognise
when planning laws and criteria are outdated, and
motivate for.their revision and amendment on a continual
basis.

The third constraint, i.e~ INSTITUTIONAL deals with the
broader legal and policy framework within which public
planners operate. If the planner is not familiar with
state policies or the hierarchy of judicial and executive
authorities, policies and plans may not be approved by
the ultimate decision-maker due to one basic
constitutional error or irregularity.

laS. CONCLUSION
It is essential for planners to understand the
relationship between planning and law in society, ann the
primary concerns of both planning and 1aw Le. the
protection of the puhl.Lc interest ~ This will ensur-e that
planners take cognisance of the three constraints which
influence planning decision-making, and ensure that the
:.,111benef:i.tsof law as a tool of planning are exploited.
lij?lanningis no good if it is not put into legal terms.
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Yet today planners seem to knownotihInq of legal issues,
and legal menknownothing of planning" (Price 1982, p7) 0

The limitations of the public interest ,;~otion must be
acknowl edqed at all 'cimes, and where necessary, decisions
should be mad.eon a more sound basis, such as proven and
accepted planning precedent.

------------------------------------------------.~---------~
CHAPTER ONE



CHAPl'ER IInO : THE NATURE OF THE SOUTH JrFRICAN LEGAL SYST.E£.1

2 0 :10 :!~'.l~ll:iODUCTION

The relationship between planning and law, and the need
for planners to understand the Z'ole of law in society and
in their decision-making processes has been outlined Ln
Chapter One. In order to understand the nature of South
African town planning legislation, which will be

discussed in the Chapter Four, it is necessary to have a
basio knowledge of the nature of law, the history of the
South African legal system, the hierarchy of the courts,
and the divisions anc1 sources of South African
legislation. ~rtlis chapter will also introduce the
pr inciple of lE~goJprecedent and tne manner in which it
is established and applied in the legal decision-making
process.

2~2. LAW DEFINED
In general, law maybe defined as a iiset of rules for the
ordering of societyUl (Garn~r 1981, p17). Laws represent
a u1statementof what invariably recurs time after time in
certain given conditions or circums"t<.tt'lces·'(Gibson 1977,
p1). The term 'lawl refers to a body of enactment or
customary rules tl7hichis certain, ordered and regular but
need not necessarily be rigid or unchanging. The law is
a piece of social machinery to be used by those persons
who are concerned ~dth changing or preserving the
physical and social environment (Garner 1981, p11).

In order tor the legal system of a courrcry to be
effective and adhered to, the laws pertaining to this
legal system need to be legitimised by the community.

---------;---------, ~f-' ---------~---------
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The laws of a country'then, in principle, represent the
underlyi.ng'philosophies and customs of a society, and are
to a certain extent formulated and sanctioned by elected
r~presentatives of the community.

Implicit in the definition of the term 'law' is the
concept .of power and authority. Law may t:b.ereforealso
be defined as the "body of rules governing hUman conduct
which are prescribed by society, applied by the courts
and enforced by the executiv~" (Du Plessis and Kok 19a9,
p4) • In this respec't therefore, the laws of the land
impose their command in the interests of society with the
backing of legal sanction being taken against any
transgressor.

2" 2 0 1" The Componentsl of a\ L®gal sy:stem

In all aspects of 01.;1rlives there are r.ules, laws and
accepted modes of behaviour which govern our thoughts and
actions. These rules may be described' as either
scientific or practical. Scientific Laws relate to
principles and natural processes such as, the law of
gravity and the la''1of diminishing returns. practical
laws on the other hand include concepts such as the law
practiced by legal advisors, ethics, morals and justice.
These practical laws, unlike the scientific laws do not
prescribe What Iis I I but rather what society deems Vought
to be ! , Furthermore, practical Laws can be broken and
changed, whilst scientific laws are fi:>ced.

The legal system is the only body of law that is
recognised and enforced by the stateo These laws deal
'lfliththe excernat behavf.our of a pers.on, and govern
individual behaviour in order to protect the interests of
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society. Thus law is only acceptable and supported if it
is 1eg1timised by society t as it is the individual
membersof society whoare expected to obey and abide by
these rules. By Isociety I we mean both indi vidual.
citizens and authorities .involved i:n ordering the social
mecharri.sms of a community such as a governmental
organisation.

The rules of ethics I morals and jiustice on the other
hand, are not enforceable, and are imposed from within
for their ownsake. Such rules deal with an individual 9 s
mind, thought processes, conscience and value base.
Ethics is iVthe science of the rUles of moral conduct
which should be followed as being good in themse1vesDV

(Hahlo and Kahn 1968, p6). Ethics may also be described
as ideal codes of behaviour resul ting from. an
individual's philosophy and standards of conduct. The
'Wordethics is derived from "ethos" which 'l"elates to the

spirit of the community (The Concise oxford Dictionary
1966, p416).

Morals relate to the distinction between right and t<1rong
conduct, and are to a certain extent imposed by society
rather than the individual. Morality is concerned with
conscience and is used in law to guard against potential
neg-ative effects on society (Craythorne, undated
publication, p3). IJustice has been described as lithe
desire to give every manhi::: due", and U~!l7hatis due to a
man can be determined only once one has Clecided what
justice is" '(DU Plessis. and Ko)(-1989, 195).. It is
concerned with fairness ..And. is quoted by 'authorities in
motivating their pow.er to uphold what 'ls right and
lawful. It is '\lso applied during hearings and appeals
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to ensure that every individual has the opportunity to
makeuse of his right to be hear-d, This is in line with
the abstract notion of 'fairness'.

One cannot fUlly understand the nature of law without
considering the way in 'lilhich the concepts of ethics (
morals, justice and equity are applied by those involved
in legal decision-making. Al though the Law has the
sanction of executive enforcement, and may therefore, in
principle, impose any judgement it deems fit, a final
decision relating to law is based on the il1dl vidual's
ethics and personal conscience. :tn add!tion, courts
usually take cognisance of mora.ls in vhat; people whohave
been known to be immoral, are of~cen key suspects in
subsequent cases. The principles of just ice and eq'l1ity,
Which have played a mQ.jor l'01e in the evotu+Lon of
planning legislation, aee applied by the courts t.o ensure
that justice is done :t~yinferior courte and ncm,-jut3i~.cial
tribunals. Furthermore, laws Which do n.:Jt_ reflect
society IS sense of justice may not be accepted and
indi viduals will take the law into their own hands.
"Order maintained to the total exc'l.usd.on of justic,s is
tyranny" (DU Plessis and Kok 1989, p5).

2.3. THE HISTORY OF THE BOUTH AFRICAN LEGAL SY~WEM
The South African legal systelll is anchored on Roman-Dutch
Law. The fundamentals of ancient Romanlaw appear to be
custom, not legislation. Sources of Romanlaw included
:the enactmerrtis of the peoplE', the enactments of the-..... ".\._ ,

'-"~" '. _.' ...senat.e , the er),2';ctmep.ts 0'',( the E~peror and the answers
ii . ,' .~

thert jurists gave to prob).~~m~_PO$~dtq theth i11order to
fl)rmalise and ,co"'ordinate thki 1:~9al~ritin9S 0' ,-:Romanlaw
was codified into what was known as. Lhe corp~,~ ·Juris
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civilis (body of the civil law). HO~lever, cve'r the
years, in order to make the law flexible, new laws were
constantly being passed and these were combined into a
specific portion of the corpus Juris civilis, known as
the Novels.

As the Roman control of western Europe weakened, and the
Netherlands were invaded, Roman law had begun to
influence established Germanic laws and customs being
pr 'cticed in the Netherlands. Efforts were made to
combd.nethe laws of Holland with Roman law. This gave
rise in the seventeenth and eighteenth centuries to a
single system known as "Roman Dutch law" whLch forms the
basis of common law brought to south Africa by Jan van
Riebeeck in 1652.

As a result of the permanent occupation of south Africa
by the ~ritish in 1806, the law of the Cape was strongly
influenced by the English Law. .Although the British
allowed Roman-Dutch law to remain the conunonlaw of the
Cape, new statutes passed in the N~therlands were not
adopted in the Cape. A further reason for the strength
of the.British law in the Cape was the fact that jurists
were educated in Britain and the doctrine of lIstare
deci~is" (precedent) was initiated and applied by the
British jurists. South African statute has always been
greatly influenced by British law but since the 1950xs~
outdated English doctrines have systenlatically been
eliminated and replaced by purified !{oman"'Outchlaw C:Du
Plessis and l{ok 1989, p21). English precedent .Ls no
longer applied automatically, particularly in the
branc:h\esof law that were strongly influenoed by the.
British legal system.
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2 • 4. TJiE !!AIN :DIVISIONS OF THE SOt1'l!M AFRICAN LBGAL SYSTEM

In order to gain an understanding clf the structure, power
and functions of town plannin~lr legislation, it is
necessary to briefly discuss the Imaindivisions of the
South African legal system. This is depicted
diagranunatically on figure 2.1. q,nd wiLL be discussed
below. Classification of the law serves to provide a
logical structure which fa.cilitate\:s the understanding,
application and development of a l~\\gal system.

1.,,11 of ',things :
t@w ojl property
law 01\.Ob.ligations
law oflsuccession
-1 ......--- ....

Classificatiol1 t;)f the s,buth African Legal
"
I

[Law ot evidence
I.aw of c ivi 1
procedure

Law of criminal
proc:edure

Constitutional la, wi
Administ;rative law

Criminal~_j

figure 2.1 :
system

1--'-----.
Law oi': persons

1

Mercani:ile Law.,

2.4.1. public International Law i
i

public international J.';\w,or tihe la,,,,,0:1; nations as it is
,often called; is comp1.1sedof. a body d\lt rules governing,
the relationships between Dtates in t~b\te$of peace and

:,'. J
war. The concerns of pUb:£icinte:rnatJ\,onal law include
the boundaries between states, intern~tional relations
such as diplomatic and c~:mstllar r,~pr~\~sentativ~s, the

\
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regulation of economic, cultural, scientific and health
affairs, the rules relating to declaration of law and the
treatment of prisoners of war.

20402. B©uth Afri@an Ngti@~@l Law
National law, or positive law as it is also called, may
be described as that body of law which is specific to a
particular country, and serves to maintain and preserve
order. One of the main characteristics of national law
is that it is binding on all the inhabitants of the state
and is enforced by the government. "A nation's system
~f law is one of the expressions of the soul of that
nation" (DuPlessis 1981, p66). This definition implies
that there cannot; be any body of national law that is not
universally applicable and acceptable to the community.
Wheret~helaw h' not atltomatically accepted, some sort of
un:i.versal compulsion or sanction is applied to a
transgres:sor in an attempt to protect the communityand
induce him to obey.

South African National Law is div:i.ded into three main
categories viz. ~

!) FO:;"1nal Law
II) Public Law
III) private Lavl.

Each of these will be described briefly.

Io Yormal Law
Formal law .is the law of proeed'ure which is defined RS'

lithe.body of rules concEfrningthe mode, the means and th~~
i.nstruntents for atfqJning the ends, of jUstice" (Hahlo and
Kahn 1968, pl?7)~ Il'liusformal law provides the procedure
fo:t;~\enforcing the law and thereby ensurinq that rights
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are protected. The purpose of formal law is twofold;
firstly to enable the plaintiff or the def·endant to
become familiar "lith the case they are presenting' or
defending, and secondly to ensure that trials are
conducted and djsputes settled effectively and
efficiently (Hosten 1980).

Formal law may be divided into three main subsections,
viz. criminal procedure, civil procedure and the law of
evidence. Civil procedure describes'> the recourse
available to art' individual or parij.y that is aggrieved
V'.rhen their rights or interests normally protected by

private law are transgressed. criminal procedure
stipulates and controls the manner in \'lhich individual
wrongdoers are prosecuted. by the state. The la't" of
evidence regulates the ways in which facts and issues are
to be proven "and ".ritnesses may be subpoenaed.

l:J:" l?ul:\llie Law
public ,taw is defined as that body of laVl which serves to
run the country and organise. the community:. In the broad
i:Jense, n~lblic law is concerned with the relationship~,~ .' ,)

betweenGthe state ana the indiyidual' citizen on the oneo .. . . . .',

hand, and the relatiqpship between ¢the various
governmental bodies on the other. Finally, public law
serves to govern the general g-oodof the oommunityi.e~
the puol icc interest. south African }?ublic law falls into
three ca.tego:rie.sviz.. eonstitu:l;,ional la'(rl, administrative
law, and criminal la'" t.

o

.) ~ ConfltitutionCll "and Admi~istrntiv~ 'Law~ - , - - - ,\

Although c,onst'i tp-t:ioncfl. an'~dmi~istr~'ti ve ia't'l, .are often
clal?sifieu, ,::;separate uatego~tesf of P. ub1ic o '1a,.,/ ' the

'-,::-~ ~, \:

\;
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distinction between the two is ra.ther vague. In general,
th~se branches of the law deal with the composition,
po\~erand functions of gCJVernmentalbodies ~ The subtle
differences are dic4:!ussedbelot.,.

CONSTITU~IONAL LAW deals with. the legal mechanism of the
state. South African· constitUtional l.alolis concerned
with the po't'lers, structure and functions of the
administrative bodies of the state such as the ministry.
It is also concerned with the way in which the various
t:ters of government, such as the state, provincial
councils and the local authorities relat,e to one another.

ADMINIS1I:RATXVE "!LAW cannot be distinguished.' from
constitu'tional. law :by virtue of its principles or
fUl1,ctions in that both deal with the powers and functions
of administrati ve . bodies. Howeverf '\'lhereas
consti tlltional law deals wi.th the hierarchical,
relationships l:?e'!;:.t-leenthe varLous levels of government
eg~ provinoial ,artd local" administrative law is the law
of puhliq" admip:istration in, that it deals ,\<1ith the
relationship between the administrative bodies themselVeS
and w1'bn private persons. Ad:minist:rative laT1' covers the
roles of state bodies, be theY administrative, jUdicial
or legislative. Admiidstrative law also regulat$s the
pO\-lers"of the indbriduals or juristio persons such as
t,rib~nals and industrial' counci~s which have delegated

oauthority to make sUbordinate legislat:i.on"

The general pu:!t,pose 9:1: adl11inistrative,'''law is to control
governmental, Clp'bivity in o order t';;" ~rma'intain a balance
l:)et't1een the \iherty\ {)f the in4ivid~a.l and the publ:i.c
iifterest" (HpstEm ''1'98,0, ~6,46). Th~$ idea of· the '~public

-~ 0 L'
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gOQ'ji" nacure of puJol,io law has been taken further by Erh-
Soon Tal' (1918, p2) ....liThe machinery of. administratipn,
let alone of la"" .Ls c. • •• subtle and complex and the V~'Y;y

people who belieye that it. should be operating at full
.. steam for the speedy realisatHm of the common. gooci!flee",
f~pm its disturbing complexitiesh• Admin'istrative law is
a rapidly evolving field due to the complex nature of the
sooiet:;t' which it seeks to ·orda);:'.

.,
o

Ii

Criminal la:vl is concex'ned with proseouting and punishing
individuals that commit crime - a wrongful deed which is
punishable by law. crimes can be committed agad,pst the
state, the interest¢ of the community or an individual i s
ptbperty. 'The function. of criminal law is to protect. the
public. interest by means or punishing .the .individual \r/no
performed the wrongful at;::t and deterring othets from
committing crimes.

'Z::::'
x:u:. ].It:'iV'a~eLaw, the Law of Tbill)9'19atil1 Ownership

o
"~IIn contrast to public law t ptivate laW regUlates the

relat<lonship be,tweeneprivate ind;J.viduals or' ~ege\l' bodies
~lhich are· capCl.Ole of bearing +,ights .and duties,. Whereas
public lat\!'protects the public interestu private law is

o '.' '", _', _. ,_ , , , \I , "', ,Q

;wiimarily copcerned 'tlith th~ protection (!<;Ifpa.rticular
I,

private int.c;':Z'ofTts~

TOwl;l,"planninq in the publ i.e sector is to a :targe exten~.
concernad 'iith th~ regulation of 'la~ uses and this
involve!? plaoing restriotio11S. on the oWnerof a propert.y
and the" mannee in whi,ch he .fs entitled to use his
property.o !t can be se~n f)!;'~mFigure 2.1 ~..that tile
div~t~ion of law dealing speed.fically w:lth the laws of

CIlAIJlTERT~
o

()



o
property, its ot-marship, and restrictions On its use , is)
the ]Jaw of Things Tflhich is part of l?rivate law. The

. ,
particular a~pects of this division of the law and hO\1..it

\1

relates to pft>pe:tty, and..therefore to planning I tt.ril1 now
"1.
/~,be discussed Q

~he LOll" of Thin<Js may be defined as iUa system of legal
rules which regulates legal relationships betw'sen legal
sUbjects ,dth l!jegard to a specific legal object, i:ht.,\mely
a wthinqHI (Van Der Mer't'leL,~87r p3) ~ By definition, a
legal'thing8 is an independent legal entity Or ()bject,
axternal to man which is both useful· and valu.able in
monetary terms and is $uscept~Lbl.e to private ownership
(Van der Merwe. 1987q pl0). The Law of 'flhings is
concerned J"ith granting and recognising rights over
obj eci:t'h HoweVer t where :rignts exist t there are also
reciprocal obligations. For example, the re.qistration of
propert1l in a purchaser 1s name is assoc,f~ted viith" the
,j)bligation to pay the purchase price. 'l'he functiC;-n, of
the 1.,a;t'1 of Things is also to reduce conflict betw'een

~,

competing legal int.erest regat'ding 9thi'tngs' resulting'
from their relative scarcity in relation to demand.

Land, and its associated" uses, i$~;the object OJ: a right
and therefore may d.efined a13 a 'thing'.. 'l:he 1,a\'1 of
property is an asp,ect of the Law·of 'rhings, and((thus in
the town planning sense, this relati.onship is.coficsrnea.
\'1i th the restr ictionn p,J.aced on ownership qf lal1d in
terms of \'1hich land uses are regulated, and property
rights are protected I "Property rightF!. I nn~ laws I 'Were
born, together and a.is tog-ether. Before rl~'tqs ~~ere was no
property" "'{Benthamin Floyd 1966, pl~91. ~ /,

,f. ,jl\,,'OA) 'I" I'D ~ VII
~( ~\\ (~~i<',,J ::s_ ;:il. ~_

'j'.. o·/l ·x~"-;'-" ..).~~~r-"'''''~~'-;I- .r-'

____ t., ,1.~':'J.$;vf;}'f :'0;~:'~~t~t;!~\y';l\t']~tti;:r,i' ,
---"'''''''_'''---"""",\)\~,:,~6t+~~-:·t;:t7·~:I!~i~}i:'~("J~~t-

II . )) ...•.·'(i~"il~;i,~,.\{{:~' ii.\\\>",r'''ii "<'h\d~ 39
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priva:te ownsz-...af:> is a basio. principle of private la~l and
is a fundamental characterist.ic and expectat.ion of;lnodern
capitalist societies. O\'lliership may be defined. a.s the
sum total of all the real rights 'Vlhi ch a pe.r$cm can
possibly have to and OVer corporeal (mat.erial) p"I"opertyto

:,

(Ho'Sten 1980, p337). In principle theuright of ot'lmership
is the most extensive real right affording the. cwnez
complete and comprehensive control over a 'thing~. This
ptJ-W'e:renables the O\mer .tel' use , enjoy the fruits S?,f,
consulllB, possess, dispose qt I and reclaim the u thing l 0

-"",)

HOWeVet", no right is absolut.e and t·)ere needs to be some
"sort of control ov:-@l:',p'i-mership in' order to' protect the

-: ~~1<

public interest" ·'·1>tQderll'$'ociety has therefore imposed
cert~;dn restrictions" on thi~ 1\ right of ownership in ord~r

i-;. . _.. . ." .. . . ....~ ,.' (\. .' . C). . -.
to prevep.t the. -owner froi!l\o.o~ngas he pleases and abusJ.ng
this right. .U'hese limitations may be'div3d'!ed into two
broa.d ca:tag-ariesl vi~." thP:'ae impOsed byoput>lic law, and

'"

thOSe imposed by',private law. .i?ublic law restrictions
operate either fo)" the benefit of the community as, a
~lhole or in the in,:terests pf certain sectiollS of sodiet~.
Such l±mitat ions are °contained in legislation - statutes {
ordinances and municipal bye-laT,.;S, examples of, whi.ch ate
the Grol,JpA1."'eaSAct, $'6 of 1966, provincial town planning

I..,

and townships ordinances 1 .. town planning schemes and
municipal ~ye~laws~

o

c-.
'{:r).:;

Prj. vats law restricrtiOlfS opert.il.te in favour of the pw/a.va'te
inqi viduCll ",no. are imposed in' terms of the ru{(es of
neighJoour la'tV'.,or b~, the o~mer himself 0 Exampl~s of this,
are. the la\'.rs of l'lu!sance I "and the granting of limited
lisal l'!;igllts such aR" servitudes· 1I1h'ich are intended to
achieve harmony in tbe event. of conflicting ownership

::::;:::~.7



"1\
interests" The R,emovalof Re~t.rictions Act;. 34 of 1967
'\vas promulgatep in order to a,llOvl landl'>t'mers to :t;emo'V"e
COl'1di.tions in their title deeds 'which in their opinion,
unduly restricted the use of theiiland.,

/,'17,'\ I 'C' ,,;,'\

Due to.'.! the pompIe~ naturA ,'pf sr,i)cieties, the aboy.:i
di,(:is'!;6n ,of "che ,law is not. as simple as H:: t1ou.ld se~~.
The divi~)ing line bati-leen public and prj.vate lat] is
somewhat vague 't'.rith the result. 'chat. certain rules of' la'Vl
may be clas,sified as both public lairl and private la~J'.

Having'discussed the divisions of the ~outh,African ietj'a.l
system, it is now necessa.ry to explain the structure of
"the South African courts which may b~ diy-ided into tWQ

mai:n sections viz .c:;fhe superior courts a~d the inferior
"oourts ..
re,latiQnship between the superior and inferior CO'L1rts and
the riq}lt to bear appeals.

(~ ,

2,$ ..1..The Supreme CQurt of South ).ft'iee.
-, '. .. '(' . .." -.J.

tttha existing struoture of t~e superior' po\trts in south
".1

Afr.:t.~a.da.tes back to ;the establishment;",bJ the uhi.on in
191.0and consists of the Appal~ate Division and s~vera.l
prpvinc.ial and local di vi'1~i.ons•

Oiv:isil)(~I/~)f the $'U!p:r:eme court.
, APpell.a,~e- Pi vision· a;r;e bindin9r

t) ~<" \.1

'J ' a
'!1heAppellate Di~~sior:;;does not hear t;J;'£a:J.s,\ but hE{ars

, :::;::;-~:~-;;;..'- '."/ c ,.~'''-)

app.;tals from the various provincial div.i:-Sil.ons of the
il-i- -- (~.) "

Supreme COij.:J.:t' of South Africa" In cez-tain circumstances,
appeals ag'ainst d~ci'"Sions.taken at the provin'cial ,:tier 91'1

u '. '

town planning applica:tions may lle hearC:1.by the Appellate
(,,!

Tbe dec,isions of ..the
!"1 ",

and I~hen $!.tt appeal is
II

i)

'~j

o



.nozed, it is noted, against. t.he decision of the lO'Vlerl,_) "
court. "After hearinq evidence, the A~pellate "'Division
:rn~ uphold or gismiss the app~3',1entirely, partly uphold,
pa:rtly dismis.s or remit the appeal to the lot1er ceurt; ~o:r
fUrther "evid~mce.

o

-c~~Inaddi:tion to the AppeJ.l~te Division, -the Supreme Court
of South Africa consist~ (,;~',p. numhe:tof provincial and
lQcal divisions. The ~'l:'ovincial di vis ions hear both
t:riq_ls &"hQappeals i..e. trials luay star~\ at the
Provincial le~el W'hich !day also hear appeals against
:cTIecisi?ns of the ftnG'gistra~;e courts. The provincial
div~sions of the SupremeCou:tfthave jur,isdiction over the

\f '. > ... "..,' . . " '. '. _ _ _ _. _ \\'J -I::'local division" in each provim.::e~" '
:7 - . .. 1':';

The'Republi(~ of. "South Africa is divided into mag:l.sterial
districts, ,,~~aohof "'lhl.ob has' a magistrates oourt. 'the co

l,pw'er court~v are mainly the :magistrates and reqiona,il.
magistrates ,cou:rts. The regional courts are only

" 0

o't-iminal oourts, and cover regional .,divisions which
con$~,st"of a nurnb~r of l'(\agJ.~terial di~,trict$. "Small
cl.aillis .cOV-Jets ~re' j.ntended \~o"') brilist quick relief -Co
people wishing 'tQ0pr~SS small.~!lci:bns'against orie another., , 'ii' "
~ .,,fL'. T~B..a0'Olle~anOY? SOt1Tlt 'Al"n:t\~~J.fL)\W o II \J

'l'her'~ate thl"S~'main soutces ~\i'Soutll African law vi:;!.
I~9'islat.iori (statute)'; jUdieia\" precedent, and common

\, . !J

la",~ custom 1~~1is anotller $0 ~roeof la~.rpbut is nc::rt
o referr~d tq; very .freey{u"e~lY~,)JlJa~cial'PJf,ecedent \vill he
/)disc,?SSed in 9r~\~t~r detail U11dett~~cti~n:.Z.7.~ belowt and
"GherefOl:e it .'is dlirily, neoeiS)sary at '~hi.s stag-a to merely

, "introduce$the Gcmcept. ") '\\
o ' - q - t;, \;) \

\
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2" 6.. Leq1$zlation @~ statute Law
Legislation or ~tatute la'Vlmaybe defined as VIageneric
'l:1J'ork covering the n instrmnents passed by -the various
legislative organs having authority to malea la't'ls in the

, <,~

ccurrczy" (Hahle> and Kahn 1968f p148), and ::i-spromulgated
by individuals who ar~;lspeciallY elected by the conununity
on ~(.1!L.:::ountof their experience and 'abili:ty.. LegiSlation,
whicih is oQ~raot.eristio of advanced legal systems I
consists of three m'ain types; statutes passed loy

.".

Parliament, ordinances)passed bY"tfie"provincfal councils
;fot' their respective provlnces and' subordinate

,. legislat.ion passed by subordinate law-making bodj.es such
as municip~l 19,cal autho,rities. \\'

c

\)
Acts of 1?at'lia:ment are supreme and GJ10 "coyU·t has the
authority to deQlai'"!_!C)a statute or act invalid.
p:t;:ovinc.{al ordinances are passed 'tlTittlin the framewor1t of
Parlianlent~1=Y legislation, as a:l;E\municipal bye'..,laws and

,:;:,

other forms of SUbordinate legislation ..

The cou:t:'ts are r~sponsible for ihterpret.ing a.tatute law.
~~hesi\ui1?;terpretations, and d~cisiop.s of ~l1~perior la:,"""i'
9iye \i~e 1:0 t~z~econd major 0 SO}ll:'Ce of South Af,rican
law, v\z~ judici~~ precedent which may be found in the

deO~$~O~ of the=:r: ~
2,,@,,3o columCin L~w "
'a'he term COl'llltlvO lat-l can nl~/) one of three things:

c '<'-_./

i) the law Qf the Ian,! i.e. South African law which
" ' (?

"is applied -boall Sout.hAfrican citizens

-----~--~-----~~~~~-~,----------------,--------~
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ii) tha'c body of law which does not originate from
legi.slation, i.e. the la"ltlproclaimed by Parliament.

,J,'/;:

Commonla'l.1Tin this sense~ llIa.ytbus be de.f:i.ned as nthat
portion Of. south African law th~~t has evolved frout
the RC"'man-Outchlavl expounded iry/the "larks of the old
lIlritersU (Hasten 1980, p221), 'and as "such has never

<.' ';

been written down, In this sense, common.law evolved
from the consent of communities as to What should be
permitted, .and 't'lhat .should be prohibited
iii} the Anglo-American legal system which is applied

" in countries such as England, Australia. and New
Zealand

The mo.st commonperception of the commonJ.a'\\Tis, however
ii. above i.e. that lat'l which is not statute law.

liThe common law should be seen as the central framework
or coz'e around ..which thes~. three luw:"generative media
[viz. statute, case-law and custom] revolve" (Rosten
:1.980, p22). Common law provides a background against.
'tll'hicb the judge can interpret statutes, and thus serves
t.o supplement statute la\,l. "Take away the common law and
the greater pulk of olJr statu'tory. law could be rendered
unint.elligibl.e" CHasten 19SO, p2:24) • In practice,
judges will fali ba.ck on the common law to determine a

;, '0

point "Ihe.rever statute la\lJG is insuff;loient or ).aclting ~
One of the most imp(lrtant characteristics of the common
law;\is" that it is flexible and. capable of being'molded to
$ujd~prevailing condi tlions.~

,0

rf1. .. ";6.o 4" custom
Cl,.,~t(:nn,which i.s the oldest taw kf/c.rN'll to man, has played

.,
an. impo~'tant role in the devel.opment ,of .south African
common law/(~ and had its .ori9ins in the habits and

Ii
\l ---------------"-,,----------------------------------------"
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ihi~errelationships of a commund,ty. Although it is
unwritten and not enacted by any legislative body, custom
lat-l can be considered to be a source of law as it evolved
from customs which 't11'ereuniversally accepted and adhered.
t.o. custom 1at,! amounts to the lat·, developed by
communities which is generally applied locally. The

application of custom la'tl] is particularly relevant
amongst the South African blacks which have lived for
centuries according to tribal laws and customs. In
certain cases, .cuseom lavl will· be applied in place of
statute provided that it does not contradict the public
policy of South Africa or the laws of natural justice.
However, most customs have today peen superseded by
legislation. The application of custom latY"in South
Africa is avoided and if used, has ,to be proven to be

long established, uniformly observed! reasonable and
certain.

2 " "!. THE PRINCIPlaE OF LEGAL PRECEDEN'l~

"stare. deoisis et non quieta movere"
ero stand by p~,ecedent$ all;d not" t~o disturb settled

""points)

'rhe principle of p~ticed.ent plays a major part in the
decision"'making processes in both planning and law.
Ho\..reverf the way in which this principle is applied in'
botl't disciplines differs dr~matic~lly. The appli'cation
of legal precedent' -,will be described hereunder, and
planning precedent in Chapter Four"

~,,"J ..1.. A Definition of P:r:eoedent
A precedent is· somethil"lg' which is said or done and is
\ llsed. as an example, reason or justification for a future
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case which is being. considered anew, Precedents are
handed downgiving d.pjaision-makers the authority to pass
jUdgement \dthout having to reach consensus on the
essentials of a case~

2 • "! " 2 '" 1..!lagal r.t'e~edent
In latV'p as in most decision"making processes I it is
cOlillilonto Use decisions taken in the past as a guide to
future actions (Hahlo and l<:ahn ;1.968). This is as a
result of the desirl~ to ~earn from past. experience
!,'lithout having to make similar mistakes. JudgeS are
therefor~ obliged to follo~l the legal rulings passed ip
previous jUdicial decisions of the superior courts.
Although the effect of prepedent is to estaplish a new
r~le, in setting precedent lithe ~unction or duty of a
judge is to interpret, to declal..~e and to apply the
existing law •.. and not, to make net'" or fresh lat1"
(Gibson 19,77, p6).

mrhe binding quality of a j,udicial precedent .... reside,s in
t);).e 'ratio decidandi:! and not in any 'obiter die ",:im, "
(HahIb and, l<ahn 1968, p2(0). It is tlle reason for the
decision or order of c0ur'l; (r~t:i.o decidendi) rather than
a remark made in passing (obiter dictum) which forms the
b.asis .of a precedent. 'Ratio decideni:U I lso derived from
the principle,s ,\~; not. the facts, contained in a
pronoun.cement Qf law. Vel',! little attention is paid in
law reports to jUdicial interjections which ~:lZ~,remarks

."
madeby a judge during the course of an argumen't'~ 'Ratio
decidendi I is parti<tlularJ.y sui'table where a\:»; oourt
consists of more thal'l:' one judge but:.' when only o:qe
judgement,is passed,.

CIIAPTER 1110 1/
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~G1.3. The Application of Legal precedent
The way in which legal precedents are applied depends on
the type of legal system being used in any particular
country. In the United Kingdom, decisions of higher
courts have a binding and .coexc.L va effect on lower
courts, and the court of appeal is bound to follow its
own judgements in subsequent cases. In theQry, the
co~~ts in Britain cannot make law - only Parliament can

}/

promulgate law.s. However, in mer/kingdecision, the courts
declare "that the law is. Thus, "once a superior court
has rUled on a question of Law, this may become a
precedent, which should be followed when the same
r:;ruestionarises in a subsequent case before another court
of the same or a lower status" (Garner 1981, p12). The
osetting of precedent occurs. most often in a field where
Parliament has not yet promulgated an act or any other
type of legislation. A judge of the iUgh Court is not
bound t.o follow' the decisions of another ~ Although in
practice, unless a judge is proven wrong or tbere is a
justifipation for a deViation, decisions taken by jUdge.s
of high COUl:'tsare regarded as prec.~9.ent. It ~s doubtful
whether eounty, court decisions are regarded as having se,t
a preCeqenti generally dscisions of these courts follow
those of a higher court.

In the united States of J\tnerica, cthe o.ourts adhere to
precedent less strictly due to t.he large .~ampunt'of
reported cases. :Precedent is seen as a guid~ng prinoiple
but the aim is to ma)CilUiseflexibility. It is commonin
the United Sta;ces for -oourt;s to overrule precedents if

\"

they are fO\\J'1d to be unsuitable. The guiding principle
to the application of precedent in the America~'llegal
system is that. it should be flexible and dynam:ico
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The application of legal precedent in South Africa is
less strict than in Britain as English law is built upon
previous cases. The establishment of the Supreme CC"_I:ct

in South Africa by the south Africa Act of 1909, mad~~all
courts bound by the decisions of the A~pellate Division.
There is no legislation dealing directly with the
doctrine of precedent although basic settled rules of
precedent have been adopte on an ad hoc basis.

Whereprecedent is apr.l .d. in south Africa, strict rules
are followed. The tWd ..:r.ainrules of precedent are as
follows:

i) a court is bound by a higher court, or greater
court on its level unless subsequent overr iding
legislation e~ists;
ii) a court always follows its own decision unles\s
proven wrong in wh: ' ~ase it is overrUled.

ThUS, a dec:t~':'onof tb~ Appellate Division of the Supreme
Court is binding on all courts, and the decision of a
prOVincial l:iivision of th$ l,Supremecourt is binding on
the local ltevel 0:1: \-,overnment.. Denisions taken py one
magistrates court a~~ influentiall, but not nec~~ssarily
bindin'1 on (other co/.krts at the same level. Whilst a

I'

Pro~lncial Division;;nay refer .to a decision taken by the
~\ local m~9istll."atet ~~,tmay also disagree with the outcome

II

of a trial and I!laj<~1a. ·newdecision. In practice however',
judges and legale((advisors are known to refer to all
previous decisionJ~\as this mayhelp to stx-engthen a case
and motivate a poin~\ of logic.

(
_____ _,." ..;o>'~,.;.... ::'~~~ ...~;,~.,~~;:.:'!~~'{.;:~~;:....,~,;,~---- _
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In terms of the South African legal system, judges are
appointed by the state to settle disputes amongst
individuals whofeel that their right have been attacked
or infringed. In so doing, the judge will hear evidence
put forward by both p~cties in order to determine the
material facts of the case.
judgement, or make a decision.

Thereafter he will pass

If there is an authori tati ve rule of law which is
appropriate and covers the facts, the judge will apply
this rule and makehis decision accordingly. If howevez,
the judge is unable to find an appropriate rule of law,
he is required t.o pass jUdgement on the parties in
accordance with the· principles of justice. After
reviewing and examining various authoritative sources
Which.have ?_ bearing on the issue I he will deduce and
a,pplya principle vlhichhe deemsrelevant to the facts he
has ~roVen. The principle is based on
this C\ecision, the 'ratio decidendi'

"\\

precedent and as such creates a new law.

the reason fOl:
Which sets a

'.rhe import~:pceof this prooedure is that in add!tion· to
> \\. i :

the parties \peing (J:;t,undby this decision or pri.nciple,
t.he resultant\precedent in e~f~(,Jtbecomesbinding on the
vlhole comnundt~v• Shoul.da sim.:nar case comebefore the
same Judge, another judge of the same rank, or another
couJ\"tof the same stand:tngI the same principle ~'t"ill be
applied. It may happer; that this pr:i~nciple wil). be
overruled by a Court of Appeal i.n Which case the latter
precedent replaces th,~fot'mer. Oncea decision has been
par-sed by the highest court in the land, it becomes
conclusive and can only be repealed Ol.~ modified by. the
stab~ itself.
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2.'1.4. Critique of the Application of Legal Precedent
"Certainty I predictability I reliability, equality,
uniforillity, convenience these are the principle
advantages to be gained by a legal system from the
principle of Dstare decisis'li•
(Hahlo and Kahn1968, p215)

Precedent is a.dhez'edto in south Africa in order to
maximise certainty, protect vested rights, satisfy
expectations and uphold the dignity of the coUrt. The
application of legal precedent allows professionals to
plan strategies with a certain assurance of the effects,
and pr('ltects rights made in the belief af an existing
rUle of lal'!" It reduces the prospect of litigation,
provides guidance for less experienced judges, and
strengthens a case presented during litigation.. By

maximising objectivity, prejudice is reduced and public
confidence in the legal system is gained. A further
advantage is th~t the time and moneycosts Lnvol.ved in
litigation are r~duced.

However, if the application of precedent becomes too
striot and rigid, three problems could arise. Firstly
when precedents result from clecision.s taken by
au'thorities to justify opinions and are formulated before.
sUfficient experience has been ga.ined, precedent ifallot'ls
the 10.'111 to becomea petrified forest of e:t:.'roneOUsnotions
(and)••• the first expe:t'imentbecomesthe last" (Hahloand
Kahn 1968, p215). A second danger is that precedents
may become anachronistiC:: and irrelevant. Thirdly,
preoedents CQuld lead to, casuistry ... the making or
excepti9ns t drawing distinctions and applying rules to
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special cases. In addition legal precedent has been
criticised in that, unlike legislation and statute, th~
public has no opportunity of commenting on the merits of
the precedent before it is finalised. Precedent. is also
not comprehensive as it relates to one specific issue or
case and is decided on a c.ingle point of 1.a",• Finally I

whilst the legislature has the authority to repeal a law
made by itself, the courts are unable to repeal statute
law or improve on it, and this could lead to delays.

208. CONCLUSION
This chapter has traced the historical deve.Lopmerrcof the
South African legal system, and has described the nature
of the law, the divisions and sources of South African
law, and the hierarchy of the courts. The framework
within which south African planning legislation will be
discussed in the follo'llingchapter has been described.
The application of leg 11 precedent has been explained and
critically analysed, leading to the conclusion that
despite its shortfalls, it is a very useful tool
assisting decision-mnkers in justifying their decisions

Iin an uncertain and ever-changing society.
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CHAPTER THREE : THE ORIGINS AND DEVELOPME:NT

OF TOWN PLANNING LEGISLATION

3010 INTRODUCTION
It has peen suggested by manytown planning historians
and theorists that the origins of modern town planning
legisla'tion lie in a reform movementwhich developed out
of the need to combat the atrocious living and Working
conditions of the industrial city in Britain. It will be
shownthat the scope of planning originated out of the
concern with the health, Welfare and prosperity of the
exploi tE:!dworking class and hence the pUblic interest. In
addition, the tools available to the public planner have
developed froIn the wide range of loosely co-ordinated
oontrols over d,rainac;e, building standards and pollution.

The following dd.acuae.aonwill t.race the oll::'igins and
development of both British and south African town
planning and to,\\Tnplanning legislatic,m, and wj_ll
intrclcluce the tOW)",planning procedt\res and decision-
makingbodies whicl\will be discussed i.Q. d(~tail elsewhere
in the dissertatio!h mh,eBritish town,planning system
has been chosen, as it is generally acoeptied that the
British system g:t'eatly influenced t:he na.ture of
corrtempcrary south African town planning and 'town
planning legislation.

The central theme throughout the discuss:iotl ~lill be the
consistent concer~ of the public planners with the public
inter~lst., and the development of the tools at the
dis};>.osalof planners a~,lowingthem to perlcormtheir tasks
of p;J;."otectingthis pub.LLcinterest. The shift in
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emphasis of the law at certain times towards a concern
with the private interest will also be shown.

In order to focus the discussion, the most important
Acts, and the legislation which influenced South African
planning legislation will be highlighted and the less
important Acts will be touched upon.

3020 GREAT ~RITAIN
302010 Introduction
The growth and development of planning in Great Britain
can be divided into four main phases~

i) Industrial Revolution (1750 - 1850) _.Eighteenth
century and after

ii} Post-Industrial Revolution - The Nineteenth
century
iii) The Enlightened Industrialists
iv) Twentieth Century

3.2.2. The. Industrial Revolution - Eighteenth century
The Industrial Revolution, which turned the predominantly
agricultural oommund.cy of Britain into an industrialised,
highly sophisticated soci~tYI is renowned for creating
the most appalling social and physical ills in the newly
and haphazardly formed urban areas. In addition to a
rapid natural population increase, the Industrial
Revolution also brought about an exodus of faX!. labourers
from the rural areas into the cities and towns, as it was
perceived that the urban areas would ensure greater
employment opportunities, increased weal'ch and thus a
higher standard of living •

."
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l\s a result of this urban population expJ.osion, the
social and physical conditions prevailing in the
irid~.lstrial town became untenable. Houses and factories
were constructed adj acent, to one another, partly as a
result of an absence 0:1: land use controls and partly
because people had to live within walldng distance of
their place ,()f work as transport systems were still
r\.ldilnantary and inefficient. The provision of roads,
canals and bridges throughout the country were at that
time +;'1'.\eresponsibility olf private individuals. No
attempts\ wer(~made by thc:~public authorit:tes to control
sanitari,qn or ensure easy access to fresh water. suppl Les 1

with the resul.t: that diseaLses such as cholera and typhoid
spr-ead rapidl:r in the 1830I sand 18401S"

state int ....rvent.Lon and planning 'tvere restricted to a
passive surve,illance, and pl.a, "ing was concerned merely
with "the openj.ng 'U,t? of pel.7iphera:i.fields, owned by a feW'
important lSll1lded families, to prov;,:.de ~:HJ.l'Ub:~ious
dwellings fO:1: an axfluent upper orustU ()E!vers;ley1973,
p41) . The.nl~eds of. the poelX' and the genet'tal public were
OVerlooked.

By the end 10£ the core period of t,he Industrial
Revolution (1'750 - 1850) I ~)(: formai tm.vn planning or
legislati ve at'tempts had been made to ensure an
acceptable standard. of living for th~ working class in
.che industrial cit~\~s. ilPrivate enterprit?e is left

<-'"

virtually frb..e and untroubled, to do 'vht:tt it likes
subject only to the commonl.awremedies of nuisanc~, and,
tre~passll {McAuslan1975, p<t2)o The state depended ~n
private entrepreneurs for the provision o; public g~::>ods
such as rroadsI services and housing, wni1st the worRing
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and living conditions of labourers were at the mercy of
the industrialists.

:102030 Post Industrial Revolution ... Late Nilill.eteenth
Century.
The first recorded attempts to combat the social and
physical ills resulting from the rapid industrialisation
of Britain's cities were the Public Health Acts of 1848
ana 1875 which gave extensive powers to the newly formed
Health Boards I which were later allowed to lapse, to
ensure that bo~h new and existing houses were provided
witt.wa\..erand dr&.lnageat an acceptable standard. The
Public Health Act of 1875 widened the acopn of the local
authorities on planning :mattersin that it: provided the
PUblio .seotorwith the pow~r.to purohase and clear land,
and hand it OVer to private enterprise to redevelop.. In
addition, local authorities were able to make hye-laws
setting minimum standards for the size ·of rooms, spaoes
around houses, width of streets and provision of sewers
on street frontages. This control of future building by
the industrialists through the application of LocaL
authority bye-laws was an important step in the
d,evelopmentof planning.legislation, and the protec;tion
of the publio interest by tho PUblio sector. Here
IIsta'tuteprovided for a partnership between public and
private enterprisE!in ur aan developmentii (McAus-~lan1975,
p42). The public Health Acts arose out of extensive work
by public health reformel'Osuch as Chadwick and "although

\\

very limited in scope and effect, are significant as
laying the foundations of permanent statutory
restriotions on the freedom of landowners to build as
they pleased" (Telling 1982, p4).
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simultaneous with the developments in the fields of
public health, was the promulg<:4tionof acts dealing with
housing. The first such legislation was the Artisans'
and Labourers~ Dwellings Act of 1868which enabled local
authorities to address individual insanitary houses. The
following set of housing legislation were the Artisans'
and Labourers' Dwellings Acts of 1875 and 1879 which
dealt with the pz'ovd.s.Lonof public housing and conferred
on the local authority the powers to undertake slum
clearance. In this 'ftlay, the public sector was empo"Jered
to develop land to the total exclusion of priVate
enterprise.

The first real and effective attempt at combatting the
slum conditions was the passing of the Housing and,~
WorkingClasses Act of 1890which introduced a newtype
of legislation knownas 'housing law'. This legis1at.ion
enabled..the public sector to build tenements and cottages
to accommodatethe 'Workingclasses.

tr'husit can be said that the first legisJ.ative. attempts
to improvethe living and health conditions in the cities
centered around the ins.l'stence by the local authorities
that indUstrialists provide an acceptable stCl.ndardof
living for the general public, in the interests of
protecting the public good. This rudimentary body of
hOUSingleg:i.s1ation elnpc~reredthe local authorities for
t.he first time in history to be proactive in thelr social
·l;'esponsibilities rega:t'ding the provision of subsidised
pUblic housing r rather than x:eacti"t/ein the case of '~he
ini t.ial health laws.
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By the end of the nineteenth century therefore, the
relatively comprehensive range of health and housing
legislation had the effect of providing the local
authorities with the necessary tools of ensuring that the
underprivileged and exploited working class were
adequately catered for in terms of basic needs.

302340 Th~ Enlightene~ In~ustrialists
The Industrial Revolution is renowned for widening the
gap between the wealthy capitalist industrialist and the
exploited, underprivileged working cla.ss. However, due
to the fact that state planning intervention lagged
behind industrial development, private industrialists
sought to offer an alternative to the mass, unregulated
urban settlements in the form of model.cities. These
philanthropists, or 'enlightened industrialists' as they
are often called: tried to create a balanced wayof life
by providing the working class with access to public
amenities "t'lhichwerei·not financially rewarding. These
mOQeltowns tried to instill an idea of the dignity of
workand the i-~~ht to an acceptable quality of life, both
of which are tod(.>.yregarded as commoncommunitygoals.
Thus tl:iese private ind.ustrialists, who had in 1;he past
been accused of exploi ting the poor 'Workingclass t.n
pursuit of their individual priVate interest, nowtook H:
upon themselves to protect and enha.nce the public,
interest by supplementing the erstwhile attempts madeby
the state to combat the ills of tht~ industria.l city. In
order to achieve this, these specialist Enlightened
Industrialists, together With certain offi~ials, devised
legalistic means to implement improvem~nts, and this is
said to have "l'aid the fClundatii.i[n,$of modern .town
planning legislation" (Benevolo1967, pxii).
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A fundamental reason for the emergence of these
utopianists 'Wasa realisatit::m that, in order to improve
the quality of life for the worJcing class and general
cottmlunityuit was necessary to extend the benefits of the
Industrh'Ll Revolution to these working classes. The idea
of shareld community goals was introduced by Patrick
Geddes Ln his vie'Wof the city as a system consisting of .
che individual needs of each member, and the combined,
often overlooked desires of the community as a whole.
Robert Owencentred his model city, NewLanark, around
the idea .that if poverty and unemploymentexisted &lsome
formidable obstacle must;have interceded to obstruct the
natural improvement and progress in society" (Benevolo
lQ67, p42).

It has been suggested too, however, that the Enlightened
Industrialists were "praotical profit-seekers who
perceive that their profits will be, if not necessarily
greats;/;;c more secure if the whole lives of the people are

<,"j\;!;

'Vi.~'nproved"(Bell 1969, p176). Here we see the idea of the
need to protect the collective good in the interests of
securi~'1 wealth. This should not be confused with a
concern fOl; the pUblic iftterest which has a socially
respopsible dimen:!S'ionto it and thus an end :in itself.
This idea was reinforced by owenwhobelieved that it was
tbe 'ltlealth of industry, facilitated by the working class,
that made possible the rebuilding of London, Ne~castle
and ~dil)burgh (Bell 19(9).

To a certaJ..n extent, the :modern'concept of the purposes
of a t.own pl!;\\-Q.nil19scheme was introduoed by t!le
Enl'ightE7nedIndustrialists Q,t the end of last century.

,,(I.
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Titus Salt attempted, through the construction of his
model town saltaire, to improve the unhealthy nature of
trade and create a communityof healthy, happy workers.
t·Saltrs houses showeda concern not merely for the health
of the inhabitants, and the imposition of good order and
'Cl~a~~iness, but,for their aesthetic surroundings It (Bell
1969, p193). In additi.on, Robert Olt/en's ideals '!,'T~i,tl:l t.o
ach i.eve a mora satisfactory distribution of ~lJjli,lan
act.ivity I and thus he ~et out to improve the economic and
sqcial relationships on which such acti vi ties depend
(Bel}eVolq;.1967) •

The Garden city concept , devised by Ebenezer HO'fr/ard
during the first deoade of this century I employed the\
earliest examples oflhe application of systematic land

.'
use zoning, restrictions on density and preservation of
public .land, By restricting the use of land in the Green
Beit for specific purposes, Howardintrodu,oed the idea

t-

that land should be reserved for a particular use, and
produced the necessary means of ensuriIl;9 this. "Hi~.
garden, city was a direct reaction to the minimum
standardS of the bye-law legislation and an expression of
the distaste for the quality of the environment which
private enterprise had thought suitable for ordinary
folk" JTarn 1980, p80) ~ ()

((

Thus we'See a change from the ideology of the industrial
oity Which IIimplied that the creation of th~ urbaa
~nvironment ~fiid safely, be entt"u$ted to the market"
(SutCliff,. t.80, 1'2)r: t\;l \;the self-imposed social

"respon,si}::d..l£tjWof certain {)f ,:"\helate nineteenth century
industrialists who p~otected the public .interest and

"interfered "''lith -Ehe'nat~ral market mechanisX\lo
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3•20,5.. The TWentieth centu.ry
By the turn ot' the century the devlelopment:Cir health and
hou.s~tnglegislation had made unprecedented progress.
Howe...i~er, the body of legisla.tion available to the public
autho'tities enabling ·themto deal with matters relating
to the living and working condi·tions in the urban areas
vias at that t.ime disjointed and um'll(;ldy, con~ist.ing of
various health and housing acts. What still had to be
addressed \V'a.sthe problem of juxtaposing and potentially
conflicting land uses. The need for a co-ordinated and
comprehensive set of legislative tools dealing with a\l.l
aspects: of the ci'ty i.e. health, housing, standards, land
uses etc .. was t.i.~enrecognised. This is what is known
today as !tl')wnplanning legislation'.

~he first planning act, the Housing, TownPlanning Etc.
~ct of 1909 , broadened the scope of the previous
enactments by extending local authority invo!~ement from
health and housing to the prevention of industrial

"~I

intrusion into :residential areas. This Act authorised
le.cal councf.Ls Ctd'p~e.pareplanning schemes for Uanyland

,,' .... ~ ill . . /kL':. . '.. '. .•.. . "", U"", ,',II ;

Wh1Ch 15 tn COl.l:se 'of deV~lopll\entor appears ll]cely to be
used x,or building purposes I with the gene~al objeot of

o .:"/1
securi(lg proper sanitary co~ditions r d'Hamanity and
convenf.ence in ¢onnect,ion 'Viith tJ:'leliliying qlt an(t use of
the., land and of any neighbouring land".

Ii

This '{·ntS the first enaccment;whib-h.curtailed the free)'bse
, ~~Dq

0:6 private prope:rty in thE'; int:erests of protecting'( 'the
genet'al gooa o.~the. commun:fty".:~h~ concer.;n'with the fact

,. . •. I " "

that the private interest had unt)..l. th&t time prevailed I
(~'1 "

was exprec3Se;q in t!be circular iss'q~d by the Local

~------------------------~--~-----
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302.50 ~he TWentieth century
By the turn of cthe century ~he develop~nt of health and
housing legislation had made unprecedented progress.
However, the body of legislation available to the pUblic
authorities enabling them to deal with matters relating
to t~e liying and working ~'conditions in the urban o.~ea,s
was at, that til\le cd:i.sjo;Lntedand um.rieldy I consistingt, .0"':

t'.

various healt.h and housing act.s. What still had to be
~ddressed was the <problemof juxtaposing and potel'lt,j.ally
conflicting land uses. The need for a co-ordinated. alld
comprehensive set~ of J.egislative tools dealing with c.ll
aspects of "Fhecity Le. health, housing, sb:lndards; land
uses etc. was then recognised. This is whc...t is known
today as 'town planning legislation~.

"

The. first planning, act, the Housing', Towp.'Planning Etc.
!/. ., r_,

A,cf'i.':",\,of ~:90~, 'broadened the scC'p~ of}; the :9revious
ena,~lments by extending local au.thori!ty invo.lvem~.nt from
heal th and housing to the prevention -of ine.ustri,al
intrusion into residential areas. This Act al~t.horised

~l'

local pouncils to prepare:<;planning schemes foiL ;v,'anyland
~?" ';:_,

which is in "'c9,urseof d,eVelo:r:.\ltu:mt Ol':' appears likely to be
'_, " , I'

l')used for buildingo pu:t'poses, tdth the general obJect of
securing proper sand 'Cary condi tions I amend ty and

\ ,:,',.~·I

tionvenienc~ in connection with the laying 'out ,lnd .use of
'~he land atld of any neighbouring land".

[.J

c.

t n
~d~iswas the first en1ilitmentwhich curtailed the free use

t} .,' ".~2,: ,;. " •

Of" private "property 11!l-t.he interests of pJ.otecting the
() . ...•. - .: ". _.c" ,.. \(.

general good of the commum.ty" 'rhe concer£ tv!th the fact
th~t the' private interest had. ulltil that ti~ prevailed,
't'yas expressed in _ the ciroula+ issued by the Local '

\Co

-------------r----~--------~-----------------------------cv

CHAPTER "fHP.EE \~

\
PAGE60

o

o
o



Government Board on the 31st December 1909a Th~
following C14otat,;iori~s extracted t.2';,~"':efrom:
"Hitherto t11e conflicting interests of different owners
and the absence of any power in the local authority to
guio,p., and control development according' to the
circumstancesoand requirements of particular cases has
resulted to a considerable e~,ten.t in the development of
estates; whether large or small, with a sole regard to
'the immediate interest of the particular, estate and
without regard" to the amenity and coiivenience of
;;deighbburing lan¢!·1 (source: Roberts 1948I ·p13, a

The plannipg scheme, which controlled not only the
development of.a single building, but develqpment as a
wb.le, ~as an:' ambitious repiace:men~ of the bye...laws
:;~stricting different land uses in speoific zones. The

;'l~g9 Act shifte4 attention a"llay :from the provision of,
cif~~ic n~ds of the poor to the implementatipn of a formal

I....)· . , -; (

set"of bureaucratic rules geared to the protectiorl of the
public in.t:er~st as perceived by the authorities (Muller
1983, ];15).

''',The next :major development in, the ~volution "bf planning'
legis,la.tion tt~as th.eTown and Country Pla:rtning A9t of, .lS3 2
which repealed all existing' planni:i':;9' legislation. The
·effect of this Act was to ext:rl~~"the. scop~' of the
plarm:tng sQheme from built. up urban a~ea~ to oundevelo~f:1d
land in the interests of protecting the Q natural

po,·

environment 'from the suburb9,nisation of the cit!y .
.,

Certain ~ut.horiti~sl knowrt as fresponsi;'P1e authoritie.,s I I

were Q,lso emppweredby this Act to ~"ak,1a9fion;, against
any d~veloPE7r who did not obtain Pl~nl~inlg pet'm~5sion
prior tQ developing 11i6 land.. c> "\) ~ ,I " u

I "
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The Acts to date Were concexned mainly' with placing
restrictions on private developers ~n the interests of
the general·· good of the public. The Town.and Country
Planning Act of 1944 grante(jl extensive powers to the
local author:i:~ies to tak~ positive action b)l compulsorily
purchasing land, or carrying out redevelopment schemes in
~,reas which were either destroyed during the 'Vlaror were

':"

badly laid out in the first instance. In .this Y.r!ay f public
planners vl~re provided with. the means 0;; upgr~ding
specific areas toJ'hichI left to the discretion; of the
private sector, would have continued to deteriorate. In

addition, by affecting direct control of land through
public O\'lp~\lShiP,tb.'~ scope available to public· ..pl,anners
to prot~'f,:~t'the public interest was extended even. further 0

"'<.;:'"
v

'\\
\\

The planning aots of 190.9 to 19~4 hali. all been bqsed, on
NeWprob:t.~wsthe 90ncept of tue town planning $che~lle.

".I

SU9f'las' the conti;nued growth of the urban populatio~,t ~he
a,~,~~ot .that developments in tx:ansp,ort had on the size at.1d
shape of to'VTnS and the los.s in agricultural lan?,
revealed the fact that town planning schemes were rigj/tl,

ff iand did not provide for fut:ure demandsr and could r,1,~ot:,:
! '

ensuze 'good I deve;t.opment. ! t
Ii

!
o . ~. j. 1

o~J)e Townand Country Planning "Act of ;I.947, (Whichsl)ught i
(, , - -, ,', ,,>j, "-, .,' !

to address these' problems, made a new start by repe;iling Ii

all existing pla~~inq .,legisl,ation. There are two main i'
/;: \~y :,::

features of this Act whicl'l are pertinent to:, this Ii

discussion.. Firstly the new development plan oQ,ncept, Ii
. Ii

preventing d~yelopment from taking place witho\lt Ptan~:1ing I'
permission •.was introduced, so that tl';.e public au~hority Ii

o '11 -'. f\\ ;i

(I eQUId protect. the public iliteres~< secoiidly tH;e local I!
If~, c o ,Ii

Q_--

i
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a.uthority 1.'lasenabled to preserve the natural and l?u.~lt
lanvironments in the pUblic interest. In this way, ('the.
private interest ~las affected in that ownership and/ the
freedo![t to use land in any way was cUrtailed in the
interests of protecting the public good. I'This Aqt did
however intrq1duce a means of protecting the P1P:ivate
'inte~~~s~j by Jinserting into the legislation complex
provi,sions sn/lh as Q. upurchase notice J \'lhich dealt with
th.= finartbia1. problems resulti'ng from such compr1ehens1ve
dev~\.ol:)mentcontrol. In addition, provision 'tI'laS'made for
aggrieved parties to appeal to the courts on ;points of

• (I

law.
,')

The years 1948 - J.97J! in" Britain revealed tJ:te fact that.
/r

previous ass-qrnptions such as a static populi;ttion groTtlth
~ere unrealiJ:tic. In 1964 the govern:men~!dppointed the

I" '1' I . (:

Plarp;lin9 Advisory Group (PAG)'tihose ttaii:~ 'Vilasto review
the;::: planning system and overcom~ th~ p~\:>blLemof delays

,l . ... ..... • ... . c- ..•. " ... II / ,I. ',~ iand ptlo1'l"(~ualJ.ty plannJ.ng. The maanjifocus pf the PAGwas
on p,tan making and' they were se.v{relY ,.,~Il'iticise~ f9r
havil"lg'"no rep.r~sentative of tnr: ,ou~side pJ,blic interest"
amongst their membership (Roberts) 1976q ~,a'7).. Howev~r,

, C !

the :major contribution l11~de'JJY the Ii PAG was the
recommend~t;ibn that broad structJi-e Thanef shOUld replace
the ,eXisting system of developxn~ntPlan''1~ II

There was a distinct chanq'~ i.n ,thdu9hto viith the
introdu.otion of the· structure ,~lan which I!~isnq~ based on I

~"ihat is bep,;C on technical criA:,.~r~a• o. b~~tra'ther on the
selection on '.thq~ best. covirs~/of aetion QUit of· a s~r~es at:

:;m:::!:!ti::~~ev:~:~;:t ~!::::~:s6~:Ji;::;~r:h:~~O;~::
accepted as an ideOlOglicaJ!solution' to l'l:t'p#:n problems _,

J ' ,"
I, I ;
3 !--------.\,~il"'-"_--....,~. IHI..---- ...----
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i I

the shortcomi:ri9Ei-, of this concept we!.d!erecognised and
dealt with .1n the,,,.;planning procedures laid .do't'min the
legislation.

1.7

\\

The 't'lork of the FA~lgav<?rise to the :1..967White paper
enti tIed tlTO'l;ID and country Planning IV which made
recommendations on the following rationale:-

i) land must be secured to ensure its availability
for the implementation of national, regional and
(liPCa*plans
ii) a certain percentage of the deve Lopment; value of
"land created by the community should return to the
community

'/

\J
Thefirst point is a further indication o·f the need to
proteot" ,'I;he publi.c interest, and the second provides a
fair ,;means of doi:fi9 this I>

c: \'.

The '1'o,\l1n and country Planning Act of 1968 :t'ec99'n~sed th~
need to ma:i~tAina bal~nce b~t"leen the public ~rid'private

!_i • ",";' ,,- \.

interest. One of the obj ective~·"of ti'l'is"Act. was to:J adapt
the pow~rs 9)£ the authorities relatiNg to comp~lsory

\;)acquisition by introducing neW development "plan
provisions 'l'Thien no tonger meant" that all land .in
<.'ievelop:me1i.t:~areaswas SUbject to compulsory acquisition:;;)

"

All exii?ting legislation was then repeal~a and replaceq
by the TOvll1 <i:m~Country Planning Act of 191'+. This AcH:
was 'amended in'" 1972 to enable, local authorities £0 carry.

. r) i

"out the statutory pUblic participation process and ,tic '
examination in public ,t'lrhare public values i'On, othel:" "-,',- . .. . ' "

,aspects Cot planning could he aired (:Roberts 191a, p2341!).
This was cl:early a means of ensuring (~hat both the PUb~!iC

Ii~~~----~~--~----~--~~~----------~-------~~
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II
and private interest ''t.,ere given a fair hearing. )

''='' d\\ ' .The Local GOVernment, Land an,' Plam.1.1ng Act of 1980
introduced the concept of ,j the iurban development area a

,(i

vlhich is art area, t;leolared by "the Secretary or state
'tV'here corporation.s securing the rehabili tation of the;
area abe set up nin the national interestv~ (Telling'1982,
p13)" Here the oonoept; of the public interest" is
extended to protect issues of "a national as well as local
nature.

On~1of the main criticisms, of the' plann~.n9',,'pro~ess in the
(.' ,

1940's was the arbitrary U6!.tu:ce in wlll:ch deCIsions,
affecting the rights c.'f ·cH.e private lan9-0wner1 were made.
Jt0csal, a.uth1)rities therefore prepar~~.S\ set 0,£ guidelines
to structure the dec,ision-malting, prQ~~i~S'which also began

~ " I) q ,

to re~,e; 'to previold;"case,' law. Hence the introduction 9.\f
the pri,nciple Of preceoent, and th~ n~ed for consistency
in the appl:~cation of this concE?_,;;rt d <,'

;,:3" ,~ ':;~~fl

~..2 •6••"$WIUU., a~'~\\1d oonc,l'Ufiions',C\
, ' . .~~ \7

:r'J1e tn:'ec~,di~flf',~~;~~scussion has traced the"" growth and
developme~1~i.\~f ',''town planning, a11d planning le9'is:]"?lti('tt'"l
from the passing of tpe first Health Act of 1848 f:J t~r
.constant ~mending and Updating' of the Town and:' c~l?ntrk
~lanning Acts in "the 11980Is. Each .new l.avl attemrJt)!d to
reform the existing la'Vl and it can, thus 'b~ said' that
UQsanitalt'<ylegislation was ,the direct forerunner of 1node.rn
tOi:v!O °planning' leg~slationu (Benevolo 1961, pS9'~~

" " 'IMcAuslan sl1gge!llts that u~lh~ evolution (ef the lat., c~n be
seen in terms Of ,three prins;:ipal themes;\,*lloQ:f ~hich ';~:te

::;, tl "- ",J

st.ill an', iss~e in, the 1'970'~n (l\!C.Mlslan 1915, p37~.
,!!

These are 'as :fQllowsit", '
'~~'~~l':<)
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i) the steady 9J::\owthof public pOilb"er~xpandil'lg ever
otlt'Vlard frOl-l it.s' initial concern with huisance in an
ir.)~hvidual house, to embrace alL:', aspects of
developm~nt within a region ' '.-;
ii) a constantly shifting balance bettveen public and,

'i . (.

private'\power over land tlsa and development, witn
publ.ic pOvler usually gaining ovc:t,(private
iii) a continuity of legal t~chniques and procedures
to regulate land use

What has .also been highflight.ert in this discussion is a
change in planning fc¢:us from a mere concer-n '(;!i th

I ('i!

restricting fre~i use of;:.,,apiece of land tq protec~ the
public interest, to a wi~~r concern of proaative public
involvement ..in develop,a;l-i'\~in an attempt by the public
planner to enhance and 'Sl:tfegtlard the commongood. This
is, reflected in the brc'a~\ening of focus ....from placing
controls and rest;i_ctic~'i~ on individual parcels of land,
throl.l.gp a concern,~.Yithx~~~ea:evelopment of new urban areas

',',ii....:._," G \~

and redewrl()-prnent of "ex::';;#:..i!ng parts of the city, to the
" . . . " " I";,

preparatio~r:j9t; 'd~ve19pmen~/nandst~ucture plans. This
concern Wi1i~1}!fJafe9uardin9th'e nawrall1eritage for future

\-'

gel1rrations .~~~cle~rly in the public interest.. c- ~ ,
1 ,~ "

'"It. has been s..bow,n tllat the'~;rigins of modern planning oan
. ' " ',,, ' (I

be traced to the first haalth acts and the wide range of'
l~9'islation dealirl9' with drainag~t building standards and
thf£)))provis~n of public hC)'t1~in9'ii The need for this

~
legls1ati~n arose out of' the fact that. a (,new
DodylauthQrity had to be fa:~medto address ,social ana.

~) 0

pilysical issues.:'\ which h~d been ignored as they ~iere not
fir~ancia;l.ly .rewarding, and had ,been created in the first
inst,anoe out o·f unchecked groilTth and stren.gthening of
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the private interest.

3,,3 .. SOUiJ,1H .All'RICA
3 q 3 0 1 Q Intro4lM:rt.io1l'll»:
Sou_:thl\frlcan to"t'lnplanning legislation has 9rO"l:11'1and
developed. a great deal since the enactment of the first
tot'ln planning legislation, at the turll of the cen.tu.ry.
Although "there is a cleat' consensus that the British
legislative systelll was the source from which statutory
planning in south Africa sprang" (Nuller 1983, p1:7), it
has been suggested by price and. Cameron (198:G) that the
idea of zoning came directly .from the American planning
syste)!J,.

This ·e.ect:tonwill b9gin.with a discllssion of thepri:mary
influences that shap,ed ea1Y- south African. towns, prior
to the promulgation ott. the first town planning
legislation. Thereafter, the growth and development of
town planning legislat:i.ol)sihce the introduction of the
first Act will be traceq.~

3 ...$ ..2. The Control Over Early SClutb .\1i:'rica.n Towns
1\The first recorded white settlement in south Africa was

()

i\ the forb in the Cape, where the settlers in 1652 lived
and 'grew their produce. Before the British occupied the
CapeI farming land was owned. JL.:r the qovernrnent I and
rented 'to .;the farmers on ~\n annual basis. once the
British had settled in the Cape, the system of land
tenure changed frOllTi illeasehold to freehold. 1.) This

G ..

nec~ssitated a more sophisticated firstem of .land survey
and Z'Ggistration than the ori9'inal one= whereby
measurements u were tak'en by a riclet,.o on horseback £n
directipns from a sinqle point.
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The (...,~rlytowns tiere laid out by either the government or
the :outch Reform Church and obly later by privat?
initiat5,.ve. Towns were established for administrative
reasons or to cater for the social needs of the
community. In 1852 the Church council of the Dutch Refo:r::m
Cb.urch led to"tf1nship establishment and development for
spiritual reasons. 1'he government or the Ch.u;tch,~pting
through a commission, would appoint an individ.1.(~al to
prepare the design and layo\1it of the town. It 'VIas thus
a public bodYI be it the State or the Church, which would
oversee township establishment in order to ensure that
towns wex'a laid out in the best interest of -the pUblic 0

Ho,."everI When gold 'IIlaa ,discovered on the witwatersrand t

a m01:e orderly system of township establishment and land
use allocation had to be developed to control the
endeaVoUl:$ of the private entrepreneur. Thus, in terms
of the first Gold lal!l of the Transvaal, which was passed
by the .volksraad itt 1.1371, 'stands t.ownships' 't1ere pegged
by land surveyors thereby irttroduoing the first I5tatutory
measures r~gulating aspects of tOWIl planning. It is from
-t-;.heSe • sta.nds townships' that+ the towns and 6i tie,s on the- . -'? . .,

V'Ji.t.i'.ratersrandgrew.
Ii

Aot 15 of 1875 made prOVision for the mining commissioner
t:o grant stands outside to\'tnships for the purposes d\f
dwelling housesI busines~ies and industrie~ at his
disoret.ion ~ In te.n."'lllsof the Prmnqe Free state Act, 13. of
1936 I whiCh regulated };Jola mining, the Gqvernor" Genera.l
bad the authority to alloca.te lan.d fot' public amenities
such as schools, churches r roads and other socia'l
services ,"",irl\t~_~ public interest.

\:If

.-,



Before 1899, suburban townships in Johannes):lurg and
pretoria," and extensions to towns, were planned vr:i.thout
inun.ediate government controL The end of the war in 1902
led to a wave of speculat;on :by pri vate to't'lnship

II

develo~'ers in the cape and the Transvaal f whoI freed from
i!

the cont.rol which had operated up until that time, had
the idea that development. of land for urban purposes was
no longer a privilege, hut rather the right of the
private land owner , As a result of this speculation,
which was :particularly rtfe in the Transvaal, much bad
planning occurred. This led to the promulgation of
Ordinance, 57 of 190:3which sought to c.ontrol th,e layout.
of erven and roads, and pzevent; the occur-rence t3f any
more evils through the passing .and application of
regulations regarding the proper establishment af
'kiownships.

;At the turn of the century, the prevailinq,philo;;ophy \0101.51

l:that an owner could do!what he ~r1.Shed with his land. and
further his ownprivate interest~ Due to the fac·t that
the government had eminent domain, h\:)t;leVer this
philosophy was never backed b1' 1a\>1 as the 90'n~:rnment
retained the police power to i\l9gulate t:he use of property
and impose taxes u preswuably In .the .pub:tic interest ~

1\

The first at.tempts made in south Afripa to control urban
developtnent only occurred in the early twentieth century ~
Tps govermnent began to .cu:rb the activities of the
developer who coulet, for the firtst time, no long-eX'
establish a to\"~hip without 11rio::.:: permission from the
state.

o
i'
\,)

i)
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It is interesting to note at this point that, in Britain,
town planning legislation originated as a response to the
social and physical ills caused by the industrial
revolution, and South African to't·mplan.ning legislation
originated out of a need to control urban development
resulting primarily from the disbPvery of gold. Although
both call be classified as one or another form of
~commerciali revolution where the private entrepren~ur
stood to gain, there is a d.:i.fferellce in that the first
tools available to the British planner were the health
and housing laws (which sought to ensure a minimum

/,1
standard of Ii;!.ving for the workiI'l9 <...lass),.,\;Alhereasthe
first rUles available to the South African planner were
the gold laws which regulated cOlnlnercial activities and
p~ctmiary gain.

S.$,,3. The origin of Modern TownPlanning JlJeg:i.slation in
soutb Africa
Although it is widely acknowledged that the earliest
South African tOWl'\ planning ordinance '(liast:he Transvaal
TO't,,rns;hipsand 'PownPlanru.ng Ord~nancer 11 of 1931, the
earliest control over ad h.Oq towh~hip establishment .was
actually Ordinance, 57 of 1903. This ordinance enabled
the Lieutenant Governor to make regulations oont:!'olling
township liastablishment and );lroclamation, and the proper
layout and de.l:;;ign,of new towns"

This potier v1'QI.S not exercised unti.l 1905 when the
TownshipsOrdim.\nce, 19 of 1905 waspromulgated, creating
the f irs.t Townsh:l:g:~Board t'1hichwas required to report to
the government o~~·all a~plications. D7spite this l1E;1\'/,

legislation, ther'~ was still a lack of propel' control
over subdivision (,;)f land, and this gave rise to the
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passing of the Townships Act, 33 of 1907. This Act
stipulated that any township developer had to obtain
permission from the Minister who was advised by a
Tovmships Board, before proceeding with tctl1nship
establishment. In addition, freehold ,townships became
compulsory and building bye-laws had comeinto operation
in the urban areas. The re!'Elultof this Act was that the
development of land became a right and not a privilege
(Floyd 1960) and this was clearly an attempt by the
authorities to control development and the activities of
the private entrepreneur in the public interest. with the
formation of the South African Union in 1910I the
provincia1 $ouncils received delegated authority to
regulate the establishment of townships an~ control town
planning~,

As urban settlements increased in size, and activities
occurring within these settlements became more oomplex
and interdependent, a different kind of control over
urban developments was introduced. This control related,
inter alia, to the influx of 'non-whites' into the urban

-,

areas seeking employment; in the form of the apartheid
:policy_

This control was first exercised by :meansof rest~ictive
conditions in the title deeds regulating racial
oocupation, use and density, and other matters affecting
the amenity of' the neighbourhood,such ai\~,building lines
and lteeping of arfimals., Building bys'~laws, which were
formulated in terms of the various local government
ordinances~ were also used to control density, height,
coverage and useo

\'
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These restrictive conditions are today classified as the
private lo.'lilrUles of the Lawof Things in that they had
the effect of creating servitudes over the property and
served to improve the marketability of the ervan
(Pavlich 1978). Together with the building bye-laws,
these restrictive covenants resulted in a far more
attractive form of township layout (Floyd 1960) and thus
served to protect the public good. However, these
methods of control proved to be inadequate and too rigid
as the urban lifestyle becamemore complex and the range
of land uses becamemore diversified. This gave rise to
the introduction of townplanning schemes in South Africa
in terms of Act 46 of 1925 which conferred on the various
provinces the power to prepare town planning schemes. As
the me'i:hadof.;.Gontrol over development by means of title
deeds becam .coo ri~,id and unwieldy, the Removal of
Restrictions Act 48 of 1946 was later passed, giving the
Administratox' powers to amendtitle deed restrictions in
order to comply with the provisions of a town planning
scheme. Although the Cape Province wa.s the first
prov.inqe to implement these. powers in terms of Ordinance
13 of 1927, it was only the t~C'ransvaalOrdinance, 11 of
193]. which made pzovd.si.cn for the preparation of town
planning schemes by all local authorities.

PriCe and Cameron (1982) :suggest that it was in the
sphere of town planning schemes that the American
legislation had an influence on South Aft Lean town
pla.nning ordinances! Originally, town planning schemes
in south Africa were applied in the e~istin9 urban areas
in an attempt to protect the x'esidential areas from the
spread of industry. HoweverI the early schemes also
played a part in the laying out of areas for future

------ .__--------------------
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development (Price 1982) and assisted in calculating
.tuture delI\andfor essential services (Price 1982).
However, al·though it is in the sphere of zoning that
American town planning legislation had its greatest
influence on the South African planning system lithe
principle of zoning in South African ordinances derived
from the English Town and country Planning Act of 1925,
which in turn derived from current American practice at
that time'f(price and Cameron 1982, p10). If restrictive
conditions are constdezed to be an early form of zoning,
then it can be said that zoning in South Africa and
Bri.tain Were introduced simultaneously (Floyd 1960).
However, it is cOlrumonlyknown that the concept of zoning
is applied in terms of the municipal town planning scheme
which was introduced in, and has been adopted from, the
British town planning system. Thus it is believed that,
although contemporary south African zoning may be said to
be based on the American system, in effect South African
zoning is derived from th.e British town planning
legislation.

One of the reasons for introducing the idea of zoning
into town planning practice in America and South Africa
was to provide the property deve;.l:,operwith a measure of
certainty and predictability (Price and Cameron 1982).
The concept of zoning as applied in America, related to
the protection, of the coxpozabe interest (Price f~nd
Cameron 19$2). This ideal has heen carried through in
south Africa whe:r;ethe public good is protected as a
result of the certain:ty and predictability aspects
associated with zoning. The concept of zoning has.
however :been criticised in terms of its perceive'!.
infringement on the rights of the individual property
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owner, and hence the private interest. zoning is often
referred to 'as a "police power to protect the community
interest from the causes of nuisance" (price and Cameron
1982, p19) which prevents the pr0perty owner from
determining the use of his land on a speculative or
purely economicbasis. The private interest perspective
of zoning is that it is "clearly a confiscation of
property rights" (Floyd 1960I p104)" Howc'",ver,the public
interest perspective views this "confiscation of.property
rights" as justifiable if it will ensure the pro~."'ction
of the general welfa:t'e of the public.

TheTransvaal Ordinance, 11 of 1931was the model used by
the other three provinces in r\~spect of town planning
schemes. section 32 of this Ordinance sets out the
original intention of a town planning schemewhich is:
IJEverytown planning scheme shall have for its general
purpose a co-orainated and harl\\oi~iousdevalopment of the
municipality to which it relates (inclllding where
necessary the reconstruc·tion of; any area therein whiCh
has already been subdivided and built upon) in such a way
as will most effectively tend to promote health, safety,
order, amenity, convenience and general welfare as well
as efficien6y and economy i~ the process of such
development."

Here one sees the introductio:n of the concept that to't'111

planning schemes should apply to deveLoped as well as
undeveloped urban areas. The idea that town. planning
schemes serve to protect the public interest still
prevails today in the modern ordinencas , This will be
illustrated in the follo'Yringchapter whi~rethe Transvaal
TO'Yrn-planningand TownshipsOrdinanc~, 1..5of :~986will be

---,----
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discussed in greater detail.

The first TownshipsBoard was also created in terms of,
this Ordinance. Its roles were to invest.igate the design
of proposed townships, control det,ai.led layout and zoning
and deal with the SUitability of the site and
desirability of the township, and as such func'tioned as
a planning authority guarding against any existing or
futUre threat to the public interest.

The ordirlance also intended the TownshipsBoard to act as
an arbitrator or quasi-court hearing objections and
mediating conflict between aggrieved parties and the
local authority. This supported the principle that every
affected property owneror occupier of Imnovab Ie property
has the right to object to a provision of the town
planning scheme or an application, hence the right to
protect the pri ",'ate interest.

Although there vias already a segregation of USesby title
deed, the 1931O:r:dinanceformally introduced the concept
()f zoning into tm"l1planning pzact.Lce :and legislation,
empoweringthe "local authority to restrict the use of
both land and buildings. As with ti tIe deed
l:'estrictions, zoning was later' perceived as being too
rigid and inflexible" hence the introduction of the
consent use and the abil.i ty to rezone property.
guiding principle of rezoning or amendinga SChemewould
be in the public interest" (Floyd 1960, p17).

It 'WaSonly in 1.947that the aut.horities recognised the
need.to protect the greater physical environment, hence
the estc:".blishment.o.f the Natural Resources Development:.
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Council which sought to protect the public interest by
"place (ingJ and promote[ing) the better and more
effectively co-ordin&ted. exploitation and use of the
natural resources" (Section 3)0 This movewas followed
by the introduction of statutory guide plans in terms of
the Physical Planning and Utilisation of Resources
AmendmentAct, 73 of 1.975 and the publication of the non-
statutvl:.> ~ational Physical DevelopmentPlan in the same
year.

Due to the expanding economy, and the resulting demand
for a more comprehensive planning legislative system to
deal with town planning and township establishment, the
TOt-Tn-planningand Townships Ordinance, 25 of 1965 was
adopted on 1 January 1966. The property booms in 'the
1960ls and 1970'S, together ",ith the ever-increasing
costs: of providing essential services resulted in higher
property prices. As a result of certain enquiries into
these phenomena, the Ordinance was amended in 19740 A
further commission of enquiry Washeld in 1975, which
maderecommendationsregarding the devolution of power to
the l:,?cal authority, and procedures and standards
relating to the cost of township establishment. This
report was pUblished in 1983 and the Ordinance WaS

repealed and replaced by the Transvaal To'Vm-planni~lgand
TownshipsOrdinance, 15 of 1986.

A draft Physical Planning Bill was publiShed in the
GOvernmentGazette on 9 February 1990, providin~, inter
alia, that the Minister may determine a poLf.cy to be
applied with a view to physical planning in south Africa
(Section 2). In addition, this draft Bill provides that
a new form and hierarchy of policies be proquced. This
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is depicted graphically on Figure 3.1. This draft has
however been l:eplaced by another document, as yet
confidential, ~,lThichis presently in the hands of a
cabinet committee, and is markedly different from the
Physical Planning Act, 88 of 1967. The most recent draft
does away with the propo$ed policy provision contained in
the draft Bill published in February of this year, and
reintroduces the principle of dividing the country into
development r'egions which may be sUbdivided into two or
more planning regions. In terms of the second draft, a
planning commd ttee, instructed by the Minister, lnay be
required to prepare a national policy plan for the whole
country, or for each of the development regions. Such
plans seek to direct the physical development of the area
concerned. In addition, the second draft provides that
the Administrator may have urban structure plans drawn up
which WOuld serve to guide the future development of the
area to which they apply.

NATIONAL DEVELOPMENT FRAMEWORK
~ (broad policy directives to

attain the optimal physical
development of the country)

I
The Administrator or REGIONAL DEVELOPMENT FRAMEWORK
Home Affairs Minister fill "<to guide the broad development
determines the context of a particu~ar region)
and rormat of the plan,
the procedure to be

IIIfollowed, the extent of
pubtic participation, REGI0lJAL STRUCTURE PLAN
and the implementation fJ~broad policy directives for II
and monitoring of the specific area Within the region)
plan

III
URBAN STRUCTURE PLANS

~~guides the direct use of land
and development of infrastructure
in the area covered by the plan)

figp.re 3.1: The hierarchical process of policy
forlnulation in terms of the Dra:ft :Bill 1990
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304 d (h'#,NCLtl'SION

This chapter has traced the historical evolution of both
British and South African tmm planning legislation.
What has been clearly shown is that town planning
legislation in both Britain and SouthAfrican ol.'iginated
out of a need to protect the public interest. Over the
years this legislation has been amendedto exten,dcontrol
over the acti vities of the private developer in the
interest of protecting the general good, and a IIbelief in
the universal efficacy of central legislation in creating
a better life for the community"(Eversley 1973, p57).
It has also been shownis that over time the emphasison
the need to preserve the private interest has increased,
hence the problems experLenced today. The following
chapter will discuss the specific nature of moderntown
planning legislation.
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CHAP'.rER FOUR : SOUTH AFRICAN PLANNING LEGISLNl'ION

AND PLANNING PRECED:8NT

4.1$ INTRODUCTION
This chapt~r serves to put South African t.ownplanning
legislation in context of the general SouthAf:C':icanlegal
system. There is a clear distinction betw,..en that body
of law which regulates the relationship bettveen pUblic
authorities ,involved in the planning decision-making
process, and that body of legislation dealing with the
relationShip betWeen the private land owner ana. t....!e
state. The former body of legislation is classified as
'public la.wi and will be shown to Uphold the public
interest, and the latter body of legislation which is
classified as 'private law' upholds the privat.e i~lterest~
In the interests of uniformity, this discussion of to~m
planning law will take place in t~rnts of the sources of
legislation in genel.""alviz. legislation or statute,
commonlaw and Precedent.

The general nature of, and the need for, town planning
legislation \1ill be described r.. way of introduction in
order to provide a frameworkwithin which to critically
analyse the contemporaryplanning system in SouthAfrica.
The setting and utilisation of planning precedent in b.
local authority context will be discussed. Thereafter,
the to\9'n planning system in the· Transvaal, and an
authorised lo,'fal authority w:i,thinthe Transvaal 'tITi11 be
described.

C.l
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~.2. THE NATURE OF TO~rwPL~mING LEGISLATION
"Planners will have to reach consensus on what is ideal
planning legislation. Just as planning often is a
compromisebetween opposing and divergent ideals, so is
planning legislationn•
(Claasen 1984, p12)

It is essential for both public and pri vate sector
planners to have an understanding of the nature of
planning law in order to be able to advise and make
recommendations which are practical and can be soundly
backed by the law.

It has been shown in Chapter One that both planning and
law are mechanisms devised to order and administer
societal processes and are therefore specific to a
particular community. Soc.ieties are by na+ure complex
and und.que and the're.fore town planning and the town
planni.ng legislati(')h applied in each system are not
simpl'e universal disciplines applied without having
regal':'dto the partj!cular characteristics of the community
in, qu~stion. For: this reaSOh, the planning law of a
part~~;Ular Coullttry is comprised of a range of
>J"eg,islation~ The historlcal account of the South Afrioat!.
plannillg system and the law relating to planning 9:iven in
the previous chapter has shownthis •

.'I'h~ way in puioh the town planning laws are inte:l~p:r~~ted
and ilTlplelU.entedhovever , depends on vaz'Loue fact<:lrs, and
~hd..s furt;her complicates the laws. McAuslan .1(1980)

su.ggests that the compilation and interpretati.on of
pla:nr1ing la.w j~. based. on specif Lc perceptions of power\(\
and society t and this gives rise to three "distinct and !.\

H
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competing philosophies or ideologies which domina1:eor
conflict at different points in the systemU (1980, p2).
He goes on to descl:."ibe these t.hree phLl.oeophd.eeas
follows:

- firstly. that the law exists and should be used to
protect private property and its institutions - this
is called the traditional commonlaw id~ology
- secondly that the law exists and Should be used to
protect and advance the public interest, and 1t.his
he ca1.1s the public administration or pl3.nl'litlg
approach to the la'trl
- thirdly planning latV'exists in order to advance, \the
caUse of public participation against both the
pz Ivat.e and the public interest ideologies.

III addition to being· highly diverse,
dynamic systems which are to a
unpredi,otable and potentially volatile.

sociAties are
certain extent
If planning la'trl

is to ]::Ieof any use therefore~. it should be flexible,
robust landupdated on a regular basis. Furthermore, due
to the 1dde variety of professionals and individuals t'lho
constantly refer to and make use of plannit'1g law ego,.
architegtst engineers, polit.icians ,and laymen, t.he
proced'llres and regulations set out need to bf$ eoncise,
organised and comprehensible.

A fUrther reason why its impact has been weakened, is
that •planning law' is generally accepted as being
:related to physical and land use planning. HO,"lever,in
reality planning '-l~islation cofuprises a vast body of
rUles .1 governing th~l) social, ..economic, political l;j.nd

physical aspect.s of ~~ocietY. T.his is part.ic.ularly tl~ue
of South ~frica.n -b'Vm planning legislation wh:Lch
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includes, inter al:i'~1 statutes regulating the location of
industrial developments, free movement of particular
racial groups and :building re~~ulatlons.

Reference vIas made in chapter 'l'lrl0 to t'ltl0 diff'erent. kinds
of law viz. practical and scientific laws ~ Townplanning
legislat,ton is a normative discipline in that it
prescribes hm.r sooieties should function and 't'l1haturban
areas ought to '.ook like. Latl7s of to'trm planning would
';::l1erefore fall into the '"cabegory of practical laws,
particularly in relation to the fact that. this law can be
transgressed and changed, and interpreted in various
different ways.

4Q3o THE NEED FOR PLANNING LAW
19. •• it ,is a function of It!.\Wnot to prescrib~>'f the
substance but to, l.ay dovm the procedures through which
conflicting views may be prese):lted and a~sessedu.
(Grant 1982, p7)

:tn general, the p'Cs:rpo$,eof. town plarming legislation is
\;

that of any legislation' in socie'!::.y - to check, to
f~cili tat~o and to prohibit .,acti vi t.iesl. aue to the nature .
of planhing, anq thus ,~its laws~ hdwever f there ..is little
~con~ensus on the real purpose en such legislation. It
can be" said that town(:)~lann1n9' law, seeks to enabl.e the
public authori ties to "pil~form their functions S,\1chas
township e'stablismnent, and z,acilitating the c;lentocratic

,) planning proaess Joy 'means \\of''Ipublic part±od\ip~tion" A
further ,rola of planning law i~ "the co-o;tl'd:l:nation of
pulit,lic seoto.r planning act~vities 'w'l'iich are .;iiverse due

',\

"'eto th~ "diffusion of pot-let.' and :nulltitucle of conflicting
plan.nin9 ,Qbjectiv~s (Grant 1982)"

,,'
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'rhe most fundamental rol€rjPf planning which has such far'"
reaching effects I is that of regulating land uses by
facilitating ~nd ensuring proper land use planning. It
is the publ.,ic planner r s . ultimate aim to achieve the
correct halana$ between conflicting land uses and ensure

,~ (\ '<:::'-:~~::;:,

-that non-profitable public G'l:menitiessuch as health and
recrea~ion facilities are providedo "••0 the purpose of
planning legislation is to make a pleasant environment
for the public intcrestn (Roberts 1976, ,p216) • This is.
achieved through the preparation and implementa~ion 0+
develQpnient plans which ideally determi.ne r-1e optimal use.. ,
9f land and prOhibition. of any. a:tte:t,;;tti(ii' ';;I: local land
ti~\:es"dthout C6btaining prior planninJx~(, \jp{~~.. Tlt~h-'e

i r', \are various w:ays in which the law fap:r.wit·ar;c.......~ \¢ plantier
':~',- --- - - - -- - " ,,. --- - - - - ..::.- - \'\_ '''''. '\1 P ".~''>' ~,~

in performing the above 'tunotions. Oue,;Ls.by stLl.p"llating
statutory procedm;es; fc::; te. .:Vnsb.ip ~l~(Jolalttat~on and
changes in l.a.:nd~SE'=\and the payment 9f t:lontribut'lons to
engineering serviceii !hich are used ittJ uP9raqe public
amenities and essential services. ~:notl'1-~rway is by
ma)t:1.ng C).vailable x,to the public planner var.i01S;;$ m~ans of
taking sanction against,,,transgressr' ,.,,_e. g.. by instituting
lega'l "action, in terms of the. prQvisions of the town
planning scheme, against property owners to/ho are ct!1.rrying
out illegal activities.

'l1he best known and most effective tool at the disposal of
the public planner is thlJ loc~l t.own planning scheme
\,lh~ch describes and prescribes the lax,d use riqhts
pertaintng to an il'lclividual property. The "general
purpose" of c: a town planning scheme rela'tes to 'l:.he

cu· •
li.:>otebtion of· the public ~nte.:r.est and this will be
'.desoJ:,"ined in greater detail later.

------~------------------------------------------------
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" • •• legally, the geriaral welfare, safety ( health and
moral:t; of the people serve as the .bas·l_s of zoning
deQision-making'V (Linowes and cullingworth 1973, p2).
The necessary planning and legal pO~lers are delegated to
cOlnInu.nitygovernments such as local authorities, and the
public planners working 't'lithin these cOIlUwunity
governments make :red~~endations to try to ensure thi~.

The role. that town p(~nning law plays in regulating land
uses gains its impol:'tar!ce from thEI fact that land is a
valuable finite resource, the in'l::.:rins;i.c and monetary
value of '\>lhichcan be prejudiced and compromised if the
usee of the land is not stt'ictlY controlled. Public

e>:,,'.'L,- \

planning authorities therefor.e makeuse of the law <"I.t
their disposal to '.interfere ~,with ;private o't'lnership and
1.ln(:1use. "!t is also true that without the institution

" <~.

of law, the instj)tution of land ownership becomes
I

xn~anin9'less ••• The bundle of rights labeled ownership
conSists only of those +,ights whiCh the law at. ar!i" one
time will enfo:r·cu~tI(Haar 1951l" pl,) .'

I'

.~.... " THE TYPES QF l?LlUmING XJ\W

The body of legal rules .known to, and used by pl:'anners
'.;'ill now be discusseq\ in terms of si:'atute, p~¢oedent and
common.1a't<T • o

" .....1" i'l~nnin9' I.tndstat\'ite Law
l?lan~ng .legislation or statute is applied at all th.L·ee
tiers of 90v~rnment i.e~ the, stat~/' province and local
,9'0V$rnment. The boax of statute W11fichaffects planning
at natiort;al,O provind~al and :tepal ttevsls cove,rs a wid~
rt:lilge .?f physical, eco:nQm;i,c,politioal and social issues.
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A.t. the national leve]., the Physical l?lanrd.ngAct, 88 of
1967 regulates the location of industry, and the Group
Al;'easAct, 36 of 1966 restricts where people of different
racial groups mayreside. The SlumsAct, 76 of 1979 and
The Removal of Illegal Squatting Act, 52 of 1952 controls
health standards and the gro\l1thof informal settlements
respeotively. This, together with other legislation, is
promulgated in terms of national policies and provides an
overall :: ,alheworkto guide and co-ordinate planning
activities.

Each province is responsible for the promulgation of a
provincial,;\town planning cSrdinancewhich regulateS the

"~I

submission and.approval of tOvm planning applications :f.or
change of use, and township establis~ent:. Appeals
against decisions :made at the local level are heard in
terms of the provincial tOvln planning ana townships
ordinance at the provincial tier. statutory guide plans
which are prepared at the national level ,are enforced at
the provincial level and t~;fJ~e provide the framework
"withinc)whiCh" regional and .theal structure plans are
prepared.

.~
'the provinoial 1;own planning and 1;Q~"Ships ordinance
empowers the local authority to prepa:t'e town planning

G

schemes and enforce municipal bye-laws. Town planning
\'

schemes regulate the land uses and development of each
erf within the mllljlicipal b.oundaxy·in order to ensure that
the land 'Use co~ponents in "the city are \-.rell related.
toeal and regional structure plans 1 development plans and
policies .for particular a~~as in the oity are prepared
.9,nd approv.ed.by the lecctl authority within the· framework

----------------------~'~.\~..-.--,----~"--------~--------------
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of th.e statutory guide plan. Local authori ties are
responsible for enforcing the town pl~unin,g scheme I
processing applications for rezonings and township
establishment, and ensu.ring that bye"'la~ls are
implemented. This will be discussed in greater detail in
section 4.5.4.

t. PUblic Law
The body of legislation affecting planning at all levels
of government is diverse and predominantly part of public
law. Howeverv certain aspects of planning law such as
the law relating to property and the concern for one's
neighbour are based partly on private 1,a'fll, but the
fu.ndamental nature of planning law is not private.

There are certain statutory procedures cont:3.ined in the
town planni11g legislation such as the advertising 1

consideration (;,f applications t and the payment of
contributi.ons to ~ngineering services.
guide plans"become stat.utory on appro"al,
which have to be adhered to.

In addition,
the proposal in

'J

PX'ovincial town planning and townships o:rd:l11.ancesare
akin to c8nstitutional"law in that, they are. concerned
with the poweJ;,s of the local authc>rit.y in relation to the
provincial government. zn ad.diti()n, such 'i:)X'dinances have
elements of administrative la~las they clearl'y spell out
the powers. of both tiers 'of gc,vernment in regard to
de¢ision~makin9 abilities~

Municipal town planning schemeS i may :be classified as
derivated lec;rislation as they d~~rive their powers and
functions, from the various provinCial town planning and

I 0
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i\I

townships orclinances. Local government ordinances are
classified as administrative law as they have the power
to promulgate subordinate legislation such as municipal
1>1'e-lo.,.",s.

1I(I Private Law
Whereas pUblic la'1.17imposes Obligations on part.icular
pUblic bodies to protect society, privai::.e(_~la'Vtgives
certaIn potV'ers to individuals (La'Vlson and l~uddon 1982) ..

Th.e spscific b;d~nchor private la,V'which has relevance in
this discussion is the La-Vl of Things. Planning is
concerned, with restricting ,or facilitatHig the
exploitation of real rights attached to immovable ; I
, property" The concept ·of ownership and ibs limitati~ns
was discussed in Chapter Two, and it is in" the sphere of
placing restrictions on the free use of immovableo

property, tHat planning derives its priVate law powers,
ahd impinges on the private interest.

The taw of 'I:)li119S developed from a need to protei,,,;t and.
guarantee en.joYlUent of obj ects which became scare~r in
re_lf"f~,~onto demand. 11.1though the need. ~or this
pr~t'~~ti~n is ge~~<rrallY expr~ssed by the owner. ~f ".t~e
obJeot, J.11. plannlf)ig terms, the need for protectl.ol1. :LiS

extende~, to safe~'Uardin9' the ¢bject for the enjoyment of
Ii "

the wider co:mmuni 1;.y. This. is partioularly il'l'lportant dlleo \Ie, 0 -'

to the permanent nature of immovable property, and is in
line "with the prinoiple t.hat, in addition t.o grantinq
powers t private law also illlPOS~S c:prresponcling
obliga,tions en the 01'lners Qf ~things t to p~b6teot their
substa.n(:le .~

\,)
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Thus although planning derives its powers predominantly
from publio law, the principle of obligations expressed
in private law oan assist planners in performing their
tasks of proteoting the public good.

:rc:u:.. Formal Law
Tatom planning schemes may also be classified as formal
law as :theymake use of the la~lof criminal procedure by
virtue of the fact that the local authority it:> grantee.'(
powers ~co prosecute any ind.ividual "Tho transgresses the
pr.ovisions of. the town planning scheme" In the same way,
the Group Areas Act.. 36 of 1966 ll1fri.YaIse) Classified as
formal law as it il!tple:mellts the lat<l of criminal procedUre
to prosecute people Who are d.i~gualified. in terms of the

. n

.,provisions 8f this Act~

' ..4..2 ..~lann.ing and commO~'Law
The common law of land use control, and. thus c. town
planning r . has been defined as "those attempts made by
judges to fashion a ;:;;e1'1;; of p:r.inciples 110r dealing .with
ap:ti-social behaviour nCI:t' conflic.ting land uses suc~\ as

; . . . ..' " 0 1nuisance" (McAuslan 1~1SQp48)~ In the past, a person
<)

own.in<;f'land,.was permitt~d to use it .to ;further his ..·own
pr;i.vate inte;rlest in Sl1l1y':iway as ·lon9' as he did not .•.cause
a pubJ.ic nuisance ~ l~ince the advent of plannin9"
legislatio1\, the commonlaw prinoiple has been modified.
by a concern with the PU~>licinterest '(Haar 1951).

l'lthough ccillll®\ law prin~ipl"S. llluch <os a concern ~tith
the convenience ~f on~' s ne~9hbollr', a~!~pre~entlY applied
to a lesser extent an contemporary (~lannl.n9 practlcsq

the)" still play a certain role in jplanning decied.ori-
making * The cop.unon" law operates at t.tyO levels. The

o
\\
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firs.t serV'~s a direot role of determilninq patterns of
acceptall/~::!land use activity hetween neighbours in terms
of the la:v-l of nuisance which stipulates that, in
exercising ri':1'htsr one cannot materially infringe on the
rights of other persons. An activity could pecome all

actionable nuisance(, eVel1' though the offending party has
obtained planning permission to carryon the activity.
This often occqrs becaus~ planning per:mission.is granted
in t.erms of the nature of the ac1::ivity and nQ~the \'ija'l in
which it is exercised. Undel"these circumsta~1c:teS, the

, '

activity is construed as 'bad neighbour development1 and
')

is no longer sanctioned by the public authority. The
common law of nuisance has ),jeen put fOr'l.·larcias an
alternative to zoning (Pavlich 1978), but has been
'discarded for two reasons. The first reason' is that the.
iSsue of nuisance can onJ.y}:>e debated after the damage
has been cloneI and the second is that ...if j.t, is used
alone as a. device I knowledge of land use control we'll.ld
only J:>e acqtlirad after a journey into a l'abyrinth of~ .,-, .. ,-

precedent" (paVlich 1978, p109).
()

'J:M second level at 't'lhich co:mntonlaw operates is more
indirect. In 'terms of statute law an appl.icant is
re.quired to advertise the details of the application in
order to afford his nei9hbqur with .the opportunity of
objecting/, if the neighbour perceives or fears a"
potential nuisance ar;Lsing out of the'proposed activit~jt.
'l'hi$may occur· even if the act...lvii;,Yser#es the public at
larql$ an.a ~$ in the publio int.erest.. In this wa:1 the
common law serves as ap extra protection of the private
interestv

PME 89
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.. " J! ..3~ Plan:ning' Precedent anti :rts c;>nsequauees
In short, it can be said that precedent in planning is
set. by a decisio:ri that has been taken regarding existing
or futUre land use rights 0 Unlike legal precedent 't1hioh
is documented. and applied in a consistent and
hierarchical :manner, plannin~ precedent only becomes a

',. . \\

strong tool in decision-maki~~g if direot referenoe is
made to a p;:evious decision in subsequent cases. In
contrast to the simple manner in which planning pr.ecedent
is est.ablished# and legal precedent is exercised, t.he
application of planning' prececlent is complex,
disorganised ana open to large scale misinterpretatiollg
The degree to tvhich the Use of planning precedent will
impinge on th(!': amenity of a n.eight>c>urbood depends firstly
on the max-it of the original de:qis.ioX'lt and secondly on
the object.ives of ·those-~~wp'c{choose to refer ,to thet:

\s~"

preceq.ent wb.enapplying for planning rights.

r , The setting andApplica.tion of Plann(h'hg' "'recedent
lJ:he various ways in w'hLch planning precedent is set j and
the "consequenoes Which can result from the citation of
this p:r.ecedent, will .be discussed in great detail in ,the
fOllc)'~ilnq ghapter. It i~.~::;~~usonly necessary to discuss
;,t.s~eprinciples ~t this· poi~~~-

Unlike legal precedent t precedent in planning i.s
t$!xercised in a ;-ando:mand ad hoc ~asQ.ion. prl?cedents set
by higher authorities such as til: pr~ipc~J')};c:~q;thorities
ar~. ~ot binding on .lower. auth~~~:~~J~~:\~ -~~,7arll'.pa
deol.sJ..on taken by a local au'ChorJ.t:y CW1r:;)-..t. o·pre.vl.ous
application nElEf#dnot ~n£luence. any deCiM~~p wbich is
taken by a higher autpor1ty or th~ local. oti1thOl'ity ;n
cquestir:>n;' Furthermore I precedents set by dif.ferent local

o ~ ~
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authori ties are not consistent even though a single
Provincial Admini9trator overrides decisions taken by
various lQcal authorities in one province. There is no
legislative or other rule which stipulates that decision ...
makers are obliC]ed to refer to preceaents establi.shed in
previous cases or the outcomes of deci$ntons taken in the
past.

HOvleverin Britain, the use of planning precedent is more
structured. .For example, the question of what
•development v represents, is l~ccepted as being the
carrying out of building, engineering, mining; or other
operations in, on, over or under t.he land, resulting in

Ii.· ... _ -_ __ _ _ .k' _ - _ _ __ _ -.a materJ.al chanqe of use, antihas been the sub:)e,pt of
manycases in the courts. ThUS, each rUling on whether
or not an application is d.eemedto be f developmentf, and
has potential to result. in a 'material change. of use'

(}

sets a...precedent.· This ruling is only made after due
consideration has been 9'J.vento previous rulings on the
matter. The application of planning pxecedent llere helps
to create consistency and certainty I as 'd.ev~lopraent e is
ffdj,fficult tb defitle theoretically [l:m.t] will be readily
recognisable when in practiCl; it occurs" (Heap 1987 t

p121).~ ThusI by g;uot.:tngprecedent tofhen deciding whet11er
or not development "dll oecur, the courts are able to

\i

define and apply a relatively abstract cO~Acept in a
consistent manner.

UlJ.Ihe results of la.nd use decisions may pe' in~onvenient,
ugly', uneconomical, polluting or Ul1ju~t. But deoisions
are ~}qe everYG!ay{_ and to say that one's grandchildren
\~1ill ~\U:ffer front them is to underestimate, thefr reach".

PArOl: 91
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(Popper 19811 p9)

Due to the fact that planning is an inexact science
operating 't'lithin a highly dynamic and fluid sY$tem, it is
very difficult to prove. that the facts of one case are
material to anocher'g This makes the exercise of the
principle of planning precedent difficult to administer,
reduces certainty and opens the doors for unscrup',.;ious
decision-making. AS a result of this uncertainty,
property owners and the commund,ty can not be assured that.
:their interests are protected or their investments are
'safe. as there is no guard against the intrusiol1 of
incompatible land Uses. This clearly has an effect on
both the public and priVate interests. Furthermore, land
use decisions whioh appear to be relatively unimportant
or cause small scale amendments to the land use
stT.'u.cture, :may have a pronounced impact on the sysctems
operating within an urban environment. ':Dhaapplioation
of plann:tng precedent in, the\South African context has
not evolved '~,nthe same manner as lega.l "precedent of the
(bne hand, (iand planning p:r;:ecedent in Britain on the other.
In ad~ition, ther'e is no mechanism within the planning

(I

system""'lhichprovides for the amendment or\lelimination of
It'

0t.tt,~,ted or inappropriate planning precedent. Finally,
dU.~.\to an absence of planning case law., ther~ is 'no set,

principles or criteria whiCh ~a:n he used, to 9Ui9,e
!,f,

planning at the various tiers of government in a
particular province go and beble:~n the four provinces.
~pis further. contribU.tes to the ad hoc lp~nnel.·in t"hich
decisions relating to planning matters are madeI' and~has
serious repel:cus.sions f,or the legal and plannirlg
professions (Van wyk 1990) t ,,~,

, ';
\'

\\
\)------~----~-------------------------
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Hot'leverI if plann5~ngprecedent were to }:.)sutilised in a
m.6re scientific cmd structured fashion, t.he ce.rtainty Q

~~fficiency, relial.bility I equality and convenience aspect
derived from the applicat.ion of legal precedent cou'ld be
enjoyed by the community.

<l " £) e ~iialS 'l'lIUU~SWl!hJ;1.L 'l'O!~~ ~~mI~G S'lt'ffij~ml

<1 e S "1" Ixrtl."o61u©t:ioll1
This section will discuss the tvlO primary legislative
tooJ.s which. regt:tlate urban l.and uses in the 'Vlhite areas
of the 'I'ransvaal, viz. the Tr;;J.nsvaal Tot<1n"'planningand
TOltlnshipsordinanoe, 15.of 1981) (the Ordinance), and the
Removal of Restrictions Act, 84 of 1967 (the Aot).

All applications for to\'lnsbjp establishment and rezonings
are submitted and consideret 1 and municipal town planning
schemes prepared and amended, in terms of the Ordinance.
The Act enables a property owner to apply to the
proirincial authorities to remove restrictive conditions
co~ained in the title deeds which control land uses.
This Act also lllall:9S provision for the simultaneous
removal of restr ieti ve eondd,tions and: rezoning, and many
ap}?lications for rezotlin'g are still submitted in terms of
this Act.
The town planning system in the Transvaal and all white
local authorities t4ithin this province is governed
predominantly by these tt'10 legislative tools. The
hi~rarch,ioal system guiding decision-makin~ and polit;y
forluulat;ion is depi(::ti~don Figure 4. .1. The system
operating withil') an authorised looal authority in the
Transva.al been chos-en as an example, as 'the case studies
which llT£ll be desor:i.bed in the following chapt~r are all,
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drawn from this municipality. In the interests of
confidential.ity t the nameof this local aut.hority cannot
be disclosed.

moister's ceuncl t
in three !louse Pi'
Parliament

*1: Prepare National Physical DeveLopment PLan.
*2; Set up and co·ordinate regional sub-cotrrnittees which prtipara statUtory guide plans.

*3: Decide on reco<nnertdatWns made by Townships Board on appeals submitted in White Areas.

*4 = DofiMS '·!ansgcIi\Clnt Cotmlittee pONers and how, they aN} e3(~rcised; carries out the
adminis1:rCltlon of the provinciaL affairs relating to the provihce; makes decisions on
the recol11l11endations of the Townships Board on eppeal s ~ubmitted in the Coloure<l and
Indian Group lireM (rezol1il'lgl.lon~. townships).

*S: llllplefOent provisions Of Guide PlaliS; prep!;)re <lOa enforce provisions of Provincial
Ordinances; prepare ..gl~vineii)l pol icies.

'::~-~\
"'6: ApprQve loc4l poLicies and devl?lopmenl: plans; ili!plamant town pll:lnnlng scheme; process

to~Jh ptmllng appJ ications; decide on 1il<l1:tersdelegated in terms of the OrdlJ'llU'lce,
:"\'

figure 4 ••7; : The l1iex'a.rah.:i.cal System of Decision-Making
r,
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<1 " 5 e 2 • The TZ:1iil.nsvaal ToWn-plGll.nninq and TO't'I)!lllShips

ordinance, is of 19S~
This Ordinance consists of six chapters, a set of
schedules and regulations. The first chapter deals with
the ccnstitution, funct,ions and procedures of the
Townships Boardy and compensation courts. Chapter Tt<lO
deals with the preparat.l.on, purpose and effect of the
:rttunic;i.paltown planning scheme for both authorised and
unauthorised Loce.L authorities. Chapter Three deals with
the procedures relating to the establishment of townships
by private applicants in areas under the jurisdiction of
both authorisea arid unauthor Lsad local authorities.
Chapter Four deal~ with the establishment of townShips by
local authorities, and Chapter F'jve regulates the
provision of contributions to internal and external
en9~neerin9 services.

1. ~lle Town$bips Boal!:d
'.rhe TOWnShipsBoard serVeS to consider the f(')llo\'ring~

i)< appeals made by the applicant against a decision
of the Council in the case of an authot'isecl local
authority, and
ii) objectiops $ubmitted by a local authority or any
outside body/party to the Director of Local
Government in the case of an unauthorise,\d local
authority.

Up until 31 M:arcrh 1989 t all, town planning aPPlicatiof1s
submitted in terms of the OrdinanCe \.,rere oonsider,ad
Igeneral .affairs' . Appeals hel.d in term$ of this
Ordinance.('were therefoJ::'e oonsidet'eo by .the TOWnships
Board. ~hich made ,a:eoommend:ation~?tq .. the provinol,.al
Administrator. \,r:rhe i~m~nisti'atb~, acting" in h.±a capagity

(.
~~_, __ ;;o~,~, , ", _
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as chairman of the Executive committeef would decide on
the matter in conjunction with tr..a members of this
committee, basing his decisions on the recommendations of
the Townships Board.

On 31 March 1989, a decision 'tITastaRen to malesall tOvm
planning issues 'own affairs', and appeals against
applications would as a result );-e considered by the
relevant Minister of Local Government, depending on
whether the application concerned fell into a White.,
Coloured or Indian group area. The Coloured and Indian
houses of. parliament elected to revert to the old system
whereby town planning issues are deemed '~eneral
affairs f q and thus appeals relating to an application in
a coloured or Indian group area are still considered by
the Provinoial Administrator. HoweverI applications
relating to a White group area are $1:.i1l considered Vot""¥!

affairs', and thus appeals against de<.:d.sionstaker! "bythe
local authority on such applica.ticns are considered by

the Ministar of IJocal,Government, House of Assembly (the
Minister).

sections 59 and 104 of the Ord';'nance stipulate that the
Board makes :recommendationsto the Administrator, or the

\

Minister, on appeals relating to applications for
rezoning and township establishment respectively. The

Administrator, or the Minister makee the final decision
on ,(;heapplication, to either approve, to refUse en: to
a,pprove it, subj act to certain a1t\~~d:mentsor conditions.
This is don.e\\after hearintl; the~,:,casa. put 'forward by tha
applicant, 't,~e 01;1) ectors, ant;l the' ,.,loc.al J} authori trl .'

". • . . . ;:'.i(" " ,_.//1
section, 139 of the Ordinance states thCt((t'1l_~<~'B'oa:rdmayr. .' '.-, ' '-.::~'<

malte the final decision dn appeals against the decision
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of a local authority on an application in terms of the
town planning scheme.

The Townships Board consists of a chairman appointed by

the Administrator, a Director authorised by the
Administrator to act on his behalf I and up to fifteen
members who, in the Administrator's opinion, "possess
qualifications necessary or useful for the purposes of
this Ordinance" (section 4 (1)(a) of the ordinance). The
Board may determine the time and place of its meetings,
HOWever , W~.Lenan application submitted in terms of the
ordinance is pending, the Board is required to meet at
least once a month.

The Board may, subject to the provisions of the
Ordinance, make its own rules ~egulating it5 procedure.
A decision of the majority of ,the members of the Board
present at the lneetingis regarded as the decision of the
Board. In the everrc of an equality of votes, the
Chairman has a casting vote. The Board reports back to
the Administrator on any decision referred to it by the
Administrator, and may report to the Administrator on any
matter ,to wIliehthe Ordinance relates. After receiving
the recommendations of the B("ard,th.eAdministrator may
require the Board to hold a further inspection or
hearing, or reconsider its recommendations.

Due to the fact that the Townships Boa;rd is permitted to
make its o\\'n rUles liegardirlgprocedllre, :tt can be
classified as a quasi-judicial court. The specifio
characteristics of such <;t' quasi-judic.i,alCOUl:::c are;

i) there is no right to legal .representation
ii) there is no right to an oral hearing
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iii) the quasi-judicial court need not follow the
ordinary rules of evidence
iv) there is no right to disclosure of the records
or proceedings

The recommendations of the Board guide but do not bind
the Administrator. Oncepromulgated, the decision of "~he
Administrator is enforceable and thus has the appearance
of legislation rather than of a judicial decision
(PaVlich 1978). The recommendationsof the Administrator
do not set a precedent which must be adhered to by the
Board, or the local authority in subsequent; cases.
Howeverin practice, such decisions are frequently cited
as having set a precedent by those in favour of, or in
opposition to, the application. Therefore because such
aecisions are not binding on any other decision-making
body in subsequent cases, it should be questioned whether
such decision~,constitute legislat.ic'n in practice. Often
th~se precedents are cited out of context, without the
backing of an approved body of case law which has been
.:::onstituted froin other such precedents.

f} It is submitted therefore that the way in which 'the
TownshipsBoard operates contt:ibutes to the ad hoc manner
in w'hich planning precedent is sc<t and applied. The
open-vendedsystem within whj;chthe rules and regula'tions
of {theBoard are set, and decisions are madef is .highly
urmtructured. Unlike the ordered way in which judicial
p:r.'ecedent. is establish!~d ane exerci.sed, .,p.lanning
p.recedl?nt created .by a q,uasi-judicial tribunal such as
t~heTransvaal Townships~bard, and thll~ has the pl:)t.ential
to be highly diso:rganise~\. Furthermore, due to 1:he fact
that the rights of witnesses, co:mplainallt.;.s and

-------- ..~----~------------'-------~-----------~-----
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respondents are limited, the public cannot be assured
that evidence is led in an objective or pUblic manner.

IXo The Town Planning Scheme
Section 19 of the Ordinance defines the general purpose
Of a town planning scheme as being:
II ••• the co-ordinated and harmonious deveLopmerrcof the
area ,!:owhich it relates in such a way as will most
effectively tend to pr()mote the health, safety I good
order, amend,t,y, convenf.ence, and general welfare of an
area as well as efficiency and economyin the process of
such develbpmen,t."

The general purpose of the town planning schemef as
described here, is cle\'''lrly an attempt to protect and
enhance the pUblic inte:r:est. However, the problem of
consistency arises as a result of the fact that terms
such as i gOOd order I, Iamenity', and ' convenf.ence' are
opes to interpretation from both the public and private
interest perspectives. For example, an applicant might
state tHat the 'amenity' and thus value of his
residential :property has been prejudiced by the
construction of a nf':w,roadand thuS, in order to protect

-, ):

his private interest and promote 'efficiency' and
'economy', he should be permitted to rezone his property
for business purposes. HoweverI the cOlllmunitymight
argue that the road has been constructed in the interests
of ' convenience a and thus the· 'general welfare I of the
neighbourhood, whilst the granting of business rights to
all individual would mean that the private, rather than
the public interest is advanced.
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The ordinance provides a systemwherebya property owner
is permitted to apply for an amendmentto the existing
condd,tions of the town planning scheme. Although the
general purpose or a town planning scheme is clearlY to
uphold the public interest, the Ordinance does not
stipulate anywhere that any such amendment need
constitute an improvement. Despite the fact that the
officials and decision-makers mayattempt to ensure this 1

there is no guarantee that this will be done and as a
resuH:., chances to the existing situation may in effect
endanger the public inte:l:'est~

The town planning scheme is in many instances seen to
infringe on the freedom of the private interest. The
most effective and far"'reaching legislative tool at the
disposal of the local authority planner is the town
planning scheme. It is in this waythat the planner can
control land useS, and the aotivities of property owners
and. deyelopers. Viewed from the private interest
perspective, it is this very tool that inhibits and
restricts an individual is free right to fully exploit the
potential c.f a finite resource such as land. It can thus
be said that the tewn planning schemeis the pivot around
wh.:i ch the conflict between the public and the private
ii)terest revolves. "Whetheror not townplanning schemes
ar\~effective as a basis for urban planning is disputed.
There is no aoubt howeverthat they encroach extensively
on the individual landowner's propert.y rights. Perhaps
this is for the commonweaP' (Lewis in Bennet 1986,
P249),;
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Applications Township
Estalblisbinsnt
The Ordinance differenti~tes between ' authorised f and
D unauthorised. local authoritiies depending on the stat,us
of the local authority and the size of the area under its
jurisdiction. The different procedures governing the
submission and consideration of applications .L both
authorised and unauthorised local authorities are
depicted graphical~Y on Figures 4. :2 • and 4:.3.
respectively. Authorised local authorities are granted
more autonomyto finalise applications for the amendment
'Of their town planning schemes or the establishment of
t.0wnships;. The authoriseO' local authorities are granted
powers to hear object±v,ns and resolve conflicting
opinions regarding the application, and decide whether
the application should be approved, refused or approved
subject to certain conditions.

'llhe provision enabling an authorised LocaLauthority to
have -Jreater decision-3!!aJ~il'lgpowers in respect of
applications SUbmittedin ~reas under tbeir jUrisdiction
was an attempt to streamli11e the process and eliminate
any unnecessary l'lelays. Thh1 is clearly in the interest
of the developer and private Landownez'whoseapplication
wouldbe finalised Lna shorter time period. In the case
of an authorised local authorit.y, the Council (or its
appointed committee) has the final decision-making
povlers, unless the decision is taken on appeal to the
To"mshipsBoard.
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submission of application to
loc"t authority

..J

'f 'If
Application advertised on Application circulated to
site and in press council depart~nts and

outside bOdies for comneht
-r= v

tReport and recommendations
prepared by ptanhin9 department,

!section 60 (Tribunal) committee
'considers report and recomnend-
at icns, hears objections and
representations, and makes
decisions

IAPPEAL I
Townships aoard hears I
objections and representations

" W
Yhite Gr~up Area I l~oloured/indianGroup Area

l' 1I I
Make dec is icas in Make recollillCMations Make recommenqations
terms of s139 in terms of s59 & 104
of the ordinance of the ordinance

1Jf .-
Ministel' of local goverll!OOnt (House Provincial
of AE.sembly) makes decisions on Administrator makes
recorrmenclations of Board decisions

figure 4.2 : Procedure of an eutibar.ieea Local Autho.ri ty
for the processing of applications
submitted in terms nr the ordinance

However, in the case where:
i) the applicant appeals a second time aQ<3.inst a

-.',decision made by the Council of an authorised local
authority and the appeal is upheld, ..or
ii) the Administrator adopts the recommendation of
the '!'ownshipsBoard to grant an application against



S~bmission of application ~o Oirector
of Local Government

~--------~~--~----~----~'Application submitted to local authority
for cOllillent

Applicati.on advertised on site
and in press

Mako decisions in
terms of 8139 of
the Ordinance

t'igure 4.3 :

Applications circUlated to council
departments for comment

Report and recommendations prepared by
planning department

Report considered by section 60
committee

Report considered by r'lanSl1eme.1t

L
Co.'1Wli ttee

• Report considered by Council which
. ~_ ..._ ~ T'a,_pp__ ro_v_e_s/_a_m_e_nd_s_re~conmendations

Townships Soard hears vb.iections and
represent-atiens

Make f'econmendst ion
in terms of sS9 &
104 of Ordinance

I·Hnister of Local
Government (House
of Assembiy) makes
decisions on
recommendations ~f
Board
Procedure of an unautborised Lo(u!J.l

:I

Authori ty, and all I,ocal Authori ti~:rii, j~br
"appl.ii.':Iations submitted in terms of the ;l~+

and t1.le Ordi.nance respectiv~ly f//
I~i

---~___;-----------""=~~'----"""-~~ffr\r~:'"~i~}:'r~i~
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the recommendationof tue council of the unauthorised
local authority,

the local authority has no further decision-making powers
and the Pr:'Vincial Administrator 1 or the Minister, on
the recommendationsof the ~ownshipsBoard, becomes the
dominant decision-making bodies. Any decision made by
the Administrator or the Minister se.ts a precedent.
Within a given time periOd the Board maybe requested to
give the reasons for its decision. Although this may
appear to be an attampt to ensure that all interests are
protected equally, the Administrator and the Minister are
not obliged to consider any comments mad~ on the
recomfitendationsof the Board, Qr give reasons for their
decisions.

Both authorised and unauthorised local authorities are
ch:!cision-makingbodies wliichare familiar with the nature
of the local ~nvironment and serve to p:cotect the public
interest. Thus an appeal by U private developer or land
owner which is upheld clearly protects the private
interest. It can thus be said that the appeal procedure
is open to abuse by priVate developers in their search to
protect their private interests. A situation whereby a
Provincial Administrator, or the Minister t acting on
recommendationsof a Towns~ipsBoard (neither of which is
familiar with ~the de'tails of the areas under
consideration) is the final decision-lllaker ahP; sets the
precedent should be carefully questioned. and reassessed.
This is particularly important as it is the local
autho~"ity that" is 'required to administer the town
planning schemeand deal with the issues resll).tin9 frolll
the settin9"C\ of ha"\.'mfulpreceder.t1c. Thus it can be 6".io.
that it is the nquality of administrative heal:'insr that

( )

'\,
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determine and affect private interests" (pavlioh 1979,
p239) and create a situation wherebya local auth.or.ity is
required to deal with issues resulting from thl~ setting
of unhealthy precedent by higher decision-making bodies.

:tVe Contribatic;)llS to En:j'in®ering Servi e~~
The Ordirlance provides that the successful applicant
could be required to pay an amountof moneyto the local
authority as a contribution towards the cost of
installing or upgrading existing engineering services,
SUbject to an appeal to the Services Appeals Board. The
reason for this is to ensure that the comnn;mityis
protected against having to SUbsidise the costs of the
installation of new services. This provision was
inserted as. a resul t of representations made bY the
private .sect.or against tll,1;.! erstWhile Idevelopment
cont:ribut ions U which Lnezeaaed rates anu taxes, thereby
retarding development and increasin~ the costs of erven.
''f'his provision thus serves to protect both the public and
~~ivate interests.

C'0,

4.5..3..(~heRemQval of RestrictiQ~s Act ..04 of 196'1
~pPJ.ications cubmit.ted in terms of the Act folj_ovl,the
same procedure as that of an unau1;horised local
authority. This is depicted on Fi<;fl;~:;:;e4: .'3~ This Act. :i.s
al~plicable in the case ,,'[here an applical1t. "']iSh~i{>:tt_9
remOVea re~tric\tive condition .9~:title with or 'V'{i~,;;'~q~~
simultaneously amendingthe zoning of the propf.)~t.¥,;-§J:Ji'J'Jie
Admi~istrator \vill appio!ove(the removal of a lestrictive

,. {I

condition of t}tle if 11e is s'atisfied that: ('
!V IIit is desirable to' do 5(;1 in the in~J~rest of the
establispmant Qr dlavelopmel1t\e:f any_ ;t6wnsh~:p or in
-the .interest:'of any area, ,?,1letl~~rit is sit~~·te in

u \ ~
\,
'\\
\\

\' H--__"_"'_..._"L:---~-"_-----"""l,w." :>1'..,.... ---......--- ........~--------
//
I;

.,

CIlAPTER FOUR PAGe 105



an urban area or not, or iJ :fthe public interestn
(section ~a);
ii) the' land "in
ecclesia~~tical 0 ....

t.
J

question il,~required 91

"or public i~Ul:poses .... 01 (section
Ii
'i
"

for

The Tot"lnshii:.>sBelard, as described above, will hear
objections rd,ade'--loythe public and the 10CZlJ authority on

]

the applica~;ion~

iJ e £$ ,,<30 T!Mtl TCO\,7fAll?'llll!lll'Aill'Ag' aysil;Gllll'l o'if: a1l1l~'a:~thorist}d Lo©&l
~11\'~111\\)ri t,\W !f.x !l

The system of "C.hE~local authority (I' from which the <case
studies presentecl in Chapter Five are taltel'l\., "rill be

u

discussed... The, hierarchy of the qecision-making
processes described belo't'J' has }jee,n Sililplified and is
:represented diagranullatically on Fi<Jure 4 z 4•

I q 'l'l'!® Sti"u~:ture t:)\:nd Funeti,¢>ll'A~ of tllle 'l~nni)l).9' Del~artm.Cl)nt
';,The .P1am-ling Dep81rtment is one of many departments in
this.local authority" and ~s bom:p:rifted of four Branches
viz ~ Development Cont;rol, urba,~ Planning t Architecture
and" Building .. Survey ~ The Dev<~J.opment contrQl Branch
deals ma~nlYwith ~pplications f-(.~~re~oning$ SUb~+tted in
t.erlitS of \he orCl.inalf;ce,removCll~Ifo:re.strictive conditi,ons
and s~n!uli;ane~usJre~~onin~sStlomUc,t(;'ld in tel'lltS of the Acrtq
and consent ~1S~S s,tgo~d,tt<::d. il'l" t~r~s of the munic;t>al town
planning sbh01ne. ;!.,. ~." - ,. ' '

":. . ..... 'J '

..The Urban Planning' Branch is :t'ssponsi!ole for·,dealing with '
applica'c,4,ol1S fOr to'Vmship" establi~b.lpe~t.:-~h:b:!\li1::.ted in
t~rms of ~che(}rdjLn~nce, t.lls ,Pl.\rparation of lo®l ar.~a"
.:developrM~lnt"!t7answ ci:ty.;,t.:idefo'.l.tQi~Sq"I:ltructur.'e plans~'
and ,}.u::ban ('1e5.1.1:111'f6a'Xtle\\fo:dJ~p... \F17le t-2ork()of th~ t1:e'bp'j'l

, ',' II .~ iii . '

(~ '~--- \ ~:
\\
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..

"I.

::!~~~n_] 0

An example" Of the struoture of an
Ailthoris:(1d .LooalAuthofity i.n. tile Transvaal

Planning Branch is concerned 'VJ'j;ththe :eor\<laz-c1 pla.nninq of
'J ,'"

tne city and donsultati(~ms wH:h the pUblic. The
.)

procedur.e 'ftlhich is fol)tow<=li:\in the polioy f.ormulation
'I

process" of the Plq,nning Depalttmt'~t is de.p;iot.eel on Figure
'\ \. • ',0

4.5.. 'l'he Archite.ctural and Build~'lg S'Ul':ve.y Branohes are
110t involv,ed in t.h~ aonsidel'ation' of town planning
applications or p:rep~):atiol'l of pol;ioi'la,s 0

":u: " reha censid~!,Satio1il .of ~~pz;.ia~ti';)ns.
This') process '.£s depicted on Figure -1.:a ~ An ap~'lication

'/,' , '\

is stlbmitted. by a private l.and o\'1net to thi,? loca.l
\\\

autht.n: ity (in th~ case 'Of the ordinance) I and t.o \ the,
//

(.~
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~"_'__"'*-lPrepatati.cn or brief

J--ll!>.-"'iIlH1I'crrnulol:ioll of initial
pol icy pr.oposals

, c
o
u
u
C
I
L
L
o
R,___

Circulation to various
~ ,. council deptlrt~nts r---
W R
A I--i)!>----I If I-"",*"---l A
R ''''''''I!J>o-"",..E-l'Amend poliey proposills 11..->--""*-1 T
o t

p
A
y
E
R
S

Report; to section 60
c()Il'IIlittee$

A
S
S
o
c-

Report to mansgement
ccrrmittee

Hro--4IReport approved by
COUl1clt

YI

'Implement I
Ii YU-" ......_.;...--...,j"lRe;ieW 1~---<tE--I

figure 4.:;: 'f'cFoaess: of po!Licy formulation and. approval
by Planning Department. 0

';1

Director of Local" Gov:'ernment (in the case of !the Aot) •
It is the:r:eafter adve~'ti$ed'on site and .in 1::hel'!iewspapers
'.
,in order to notify th~} c,om~unity of the a!)pli~~ationand ~~"
provide them with }th\\'i' OIl!portunity to object. or ma.ke

f) , ,I,

represent.ations rS{gax;d4tng 'l;;ha applioation_ on receipt of,
the apPlication'~ t~e'l?\arininsr Departnuant ..'tQl11 oirculate
it to bodies out,sid~~,~f \~heCouneH. eueh as ES~OMff ~lell

n as various CotJrl<';!il-qep\;irt1'llents.. The Urioan l?l.an:ning
t:.

Branch will comment on the. merits of the application in
o

terms of a. polioy or development pJ.an for' 'the area in



j,

/~----";./

t'li'hich the site fal~".§'. These policies and development
plams are approved by council and constitute a set of
guidelines for future development~

Once these comments have been received, the report is
t~en prepared. In the case of applications submitted in
terms of the Ordinance, the report would be considered by
the Planning Department under delegated authority, or by
a connnittee of the Council constituted in terms of
secti.on 60 of the Local GOVernment(Administration and
Elections) Act, 40 of 1960, taking into account
objections lodged oT.representations made, whichever is
'applicable. An applicant who is aggrieved .by "the
decision taken .by any such decision has the opportunity
to appeal in terms of the procedure described in section
4.5.2.{I) above.

In the case of applioations submitted in terms of th~
Act, the council :ma.kesa recommendation to the Townships
Board Which will consi,de:r: it, together with any
qbjeotions lodqecl or representations made'!'!' In this.~
i,:nstanoe, the Council merely fulfills an advisory tole,
with the final decision being talcen ~Ythe Administrator,

1,1

on the recommendations made by \;'(the Board. The
'possibility exists that t.his decision ....making ability d.n
terms of the Act, could be devolved to local authorities
ltIith.in a few years.

·,Approved policies and dec:i.slons on tO~fn planning
applications are available for' refere'hbe by offioials,

'\

members of the public and consul t~nt.s • Ho\>~everI they
can!Wt,8.".h~2 ~~it~fdfied. as either I legislation 9 0:1:'

f}:it'ed(adentC as rthe Counc;il has no means of ensuring t.hat

----------------~----------------------~'~----------
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its decisions are adhered to at. a',l by the higher
'I

decision-making bodies such as the Tow.riships Board, or in
any consistent., manner Py officials and applicants ~ This
is especiallY relevant in light Of the fact tHat to'V;~""-c.
planning issues are open to large scale interpretation 4

,4. " ~ 0 ,fJOli~©lli"0'8ION
Due t.o the com.plexnature of societies and the urban
envil"onment 'in particular, and the m~~,lti-disciplinary
nature of plannil1,],. the categorisa~ion qf planning
legislation [lres(¢h"cedin the chapter should not .pave the
effect of simplifying the system. This classi~ication
served merely to highlight the fao·t that the dividip9'
line between public and private law is somewhat vague.
Townplanning legiSlation is predo:minantly public law,
certain aspects of which are, based on private law" The
strong private law element in this legisl~tion, which
defines and ,restricts the ~eal rights associated \\"1ith
full owne:t:ship is governed.by the taw of Things ~ u

o

This chapter has revealed the fact that different forms
'iof l')lanning occ~r at different levels of goverriment. AS

there is no o~eralll co"'ordinat.ed, ;plannin£, system,
planning is. ad.xniniste-red by a large number of different,
autonomQUS, unco"'ordinat~d f:uthorities, fUrther

, L_
u contribut:i..ng· to ••the potential for ad hoc and inconsifttent

dec.isi6n ...:m~ldn9• The mannar in Whichplannimg precedent
is set and applied, anrl the conQarn 'Vlith, the" PUblic
interest o~) ho:th the Act and t~e ordinance have been
biqhl.i9'~ted. t-n~a:thas also' been reveal~d. ar--ethe' rea~ns. ' . ~
why polioies approved';, and deoisions li\(ide, by' the lo(;.~al'

"author;i.ty ill th~ public irr~er'~'n$rt#inc praotioe'-'ltlay have rio
f'; c\legitimacy as they may be overruled on appeal or ignored

o

o /I
\\



by higher tieci~~t:m...maldng bodies. The .resul t of thi!? is
.that a precedent ''t'Jhich is set due to the upholding of an
appeal by an applicant in the priVate interest, has the
effect of undermining any decision' made by the localo
al:lthorit~l in the pylolic interest. This will, be sl,lown
pl"actically in the ;qrollowinq chapter. It is clear

1,' \~ .. c

therefore that the !?\1!t;,~icinterest as~iectof the current
I! 1\

planning legislatj{bh}':is not sufficiently strong to
" '/

prevent inexpedienl.~idecisic>n-11\,~kin9 £;1:'01'1\ takingJPlace, or~. . _"',

the establishment and I\;!Xercisekof·inappropriate plf.lnninq
precedent.

(

n..;', .{J
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------------~~--------------~--------------------------
This chapt,ar will present four case studies 1 each of
'tvhichwill illustrat.e different aspects of the set,titl9
and application of planning precedent. Al though real
case studies have been used, and faots, dat.es and
quotations have not been altered, it has ~, -m necessary
to change the names and places in order not, to expose any
particular local authority or int:e.. ., group in a
negative light,. pUe to the fact. that certain

u

'~ recommendations and decisions Which are made at various
'\ tiers wi tlUn a local authority are coni idential t but are.
\ ,"
~etltral to the discussion, it has been necessary to

\':;" .. "

p",\erve tills rhtidentieut.y,. i

It 1\~ 'inte~£l~~' by way of practi(' laxamples;i to
hi!Jhl~ht. t.lle r~~n" ~h:t un!>ea1t.hyp.~.aA".'. L~ preoed~nt. is
se~, aha why an reall.ty, ·\i;.. ..:e a.pp11f9at;Lon of plannJ.ng
pr~oede~co often results in upholding .the private t}irather
"ithan tfi~~blic interest,. The inherent weakne$sef~in illa
plantl~g s~tem, and .within the ;own planning le91fSla~ion
~~l be\e"pd~edt and shown to contribute 1;0 tne I!~reabion
arid' \I~ "'t\i,ope"o ..'.anning ,pl:'ef'ed"~t., II

5. 2 ~ P~EASU1~~.v~w "
5.2.1,.* ~aCk9~~un~
Pleasu1;e Vi<aW',S\" u~ique ridqtt i.u:'ea, situatE!a in the
middle income a~~a~f Queansburq, and highly acoessible
:C;:o til¢' e"pt.i:a~,f'i\t :t""'. "It. w~",oldgin!llly ",,,1> aside by "
the ~u:e.,fln'ishurg ES·t~~\::rcompany, as public open epace g and ,.'
dOflatec,!"to· the perc,'!ivi\te: city ''Council under the provi~o

\1 ," •\ ;"-'0;;:;((0[',;,1'9,';,:·
~~~~.....,,~~~. --",':,' ~;?'I,>':r;~il;~~~_;:~.,H;l'.il{;"-,.~:"~~~~-.'I.'~~,~~~~

ellAPTEm mIlS " ',""~ 'II;; . .; \,' " PAG£1 112'

o \ t1
\\
\~



that it should be reserved as such. Since 1902, more
than 200 ezven have. been created and aliena'ted fronl the
Pleasure View Park.. ·Overand above this I an average of

o
two encroacbmerrcs per year, both legal and illegal, have
occurred since 1950. The reason5 fr'lr encroachment
applicat~ons bave been seourity and the need for
additional garden space. Up until 1985, such
enczoachmerree were approved without a single objection
from any department within the perciville City council.
Wha:thas occul;'red hcwever , is that the applicants have
illegally added permanent structures such as walls,
carports and st1i~in9' pools onto these encroachmencs, and
thereafter applied to the coullQ',il; to pur-chase the
affected portion of the park.

\1

one of the points most;ofrequently eited by individuals
owning pro'perele~" abutt.ing l?:(easu:reView Park is'that a
precedent fox' encroachment had been set. 'In one
application, the :motivation for a further encroachment
was that the adj acenti property had ,exactly the same,.
arrangemen;tr w'H:h the Municipality as the "one for ,\-Thieh
the encroaohmellt application was be.ing :maide. It ",as t.he
l?la~ning Depart·rmentof ";1:hepe:rcivi;r) City council that
raised. the f.i.r~lt "obj eotion in this instance b~ stating

'\ ',\ . .. ,'.. . ,...•) . ,: '.:'

that the 9tantin9 ofpe:rmission for suqhOen'broachments
oould, EH~tablish a presedent for other land owners whose
property boi:ders pUbilc'open spaoe. 0 This objection was
in terli.Tls of' a' ~i,.ty "VTIde pOlicy" to protect. th.e ridges in

1

the '?erc;iville MUnicipal area, approved by the councd.), in c
'1,1" II " " ';"

198:5. "However the l-!lariagementCOllunittee overruled the
ol:ijection 6£ the P(lannil'l9'Oepax:tmcnt,,and approved this~ ... J
a.dditional em::rpaohnu:mt agree:ment irll favour' of an erf
abuttinq·'· the )?ark en a 'short lea$e basis only. A

\\ 0

.. ,,-.,." ..~-.........---.........------------.._...-.----
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precedent for encroachment and alienation of public open
space for privat~ purposes had thus been set by the
Perciville City Council as far back o\s the 1950's, and

" \~

has become virtually impossible to r?vt)l:'se.

Sq2,,2 e liJrv®:n .8981 a:n4 ssas gueenSll:nu:g
~he original owners of Erf aaa7 QueensDurg, Which abuts
Pleasure Viet-tPark, obtained council consent in 1949 to
Use the existing large house, on this erf as a ntlJ:'sing.
home. :In 19"11, the owners of Err S8a7 a:pplied to the
Perciville City council to rezone this err fr.:om
tResidential 10 to V Special V for a private hotel,
residen'tial buildings and a boarding house r citing the
fact that a precede~t f(.lr boarding'. houses had already

'.... . ... .. , , .. ...... _.<

been set in 'the area~' and that it wotne:;. :be·'in the p'ublic
o .. ~

ir);'ee:r.est to have t~e ~ite madeavailable f~r such persons
requiring the services provideo. by a boarding hou.se.

6.\

()ne of the obj actors to the proposed scheme questioned.
~~hat'Vlill the effect of this pre~edent would be on the~~ . "" . .,.' .' ,)

9wel1ing houses. in tJ:~e area'" The planner f\":>1: the II
l?~rciville C~l'tyCOUncil, rep:r:esenting tbe Council's case
!,pposing the application "bad already made referenc.-:.e to

"". "the precedent established in the are~1 and the fact that
th.is could be taken futJ::her as .a case in potnt for

-' .. ,..,' ';",

rezemings in ot.her parts of town where similar situations
o exist. He suh:mi tted that fhe town planning scheme

ii
provides a fra~et\fork in t'lhieh developers are meant to be
guide61p and ~p ~lhipb people, 'buyers of properties I

dt.,elling-hOus~J~ in the area 11.0\1'19 confidence. He also
pointed out that tbe mOllU?.n't; the town planning SClH~l1\e is
oba~ged for l'lp real tow:n planning purpost;;( then the whole
concept of "a to\-:n pla~nin9 scheme breaks down..

c:
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Another representative of the Council addre:.:.sedthe issue
of an unhealthy precedent for non-residential uses
already having' been set by the nursing home by stating
that the approach that should be taken should be to start
with the existing scheme, the existing righol<-?Iand 'lfle say

"Col

'lflhat1IlaS 't1rong'I;'1i th them~,

Further objections to the proposed rezoning was that it
could potentifAl1y destroy 'a unique natural resource which
should be corl'~erved for the use of the 'tdder community.
It was requ!ested that the Council acquire the arf in
order to secure the whole Of the Pleasure View Ridge
areas fOr the benefit of all the residents of Perciville.
HO~levet', the applicant I' s response to this was that
economic considerations had to be taken into account.

i,'

On 2 August 197.2, a notice ",as r ablisned in the
Provincial Gazette stating that the Administrator had
approved the rezoning of Erf 8887 to I$pecial' for a
private hot.e1, and board and lodging, house, over.ruling
the l?erciville City council' s reoonJ,~ndation to refuse
the application. On. 19 February 1979, the applicant

J J./

il'aformedthe Council i that due to the consideral")le delay
on the rezoning, it had becomeunecohomica.l. to devel0b'
the site in terms of the new rigl:rts, and that he would
like to erect cluster houses commensuratewith the nature
of thf:.~area on whioh the stands ''Iere located. In a
departmental circular dated 11 December 19'19, the Oity

(:)

Secretariat informed all Council Departments that the
owner of Erf 88S7 hadapproaohed the counciLto purchase
Erf 88S8 QUeensk)ul:'9't(an ISl"f adjacent to Erf a887'

if

Qtleensburg, a.nd s.itl,.'!.atedjust' south of the cr.~st of
\
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Pleasure View Koppies) and incorpor6lte it into the
proposed cluster ho~sing development.

\.

Once again, numerous objections wer~~ received from
interest groups, both 't·;dthin and outsi.de of the local
area, to the proposed alienation of thi,s erf by private
treaty, in fear that this ert would aLso be developed
into a higher density residential soheme , One of the
suggestions put forward by an objector was that the
Council should purchase Erf 8888 Queensl)urg in order to
add it to t~e. existing municipal land t'lhich COvers most
of Pleasure Vit;!l>l.This proposal was not supported by the
Electricity t!~partment (in which Erf 88a;~ Queensburg '(vas
vested) or ti\e local ward councillor.

\
~

In June 1981, the site was ins:pacted bl" various officials
of the Perciville City council, anci the Planning
Department was instructed to negotiate \v'ith the owner of
Erf 8887 Queensburg to exchange this erf4, ,'lith a ceuncd.L«
owned erf adjacent to Erf 8887. HoweverI due to the
proposals set downin the draft policy f<pJ; protecting the
ridges in the l?ercivilJe :t-Xunicipalar~,a, this proposal
was not supported, in view of its poten/, )11 impact on the
open space system. :(~..addition, the applicant l"'O~}dnot
consider this proposal unless he rece~rved R400 000 for
the land, but would hot'lever consider e~chan9'in9 Erf 8887

for industrial land in a ~learby 'i:;ownsh;~p.

The City Secretariat opponed the land ~~'Vl0pproposal and
"recommendedto the ManagementC01lUnitt!~e in March 1983

' ...' ·.'i

that the counoil expropriat.e Sri a8a;t7 Queensburg for
"

municipal purposes in order to prf..l)rerve the ridge.
However, on 7 March 1986 # the Manl~qement committee

I'.,
i!
ii
!

'\
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ref>olved to negotiate with the owner of Erf ·8887
QU!eensl:)urgfor the proposed land swop, and this erf
thereafter becamevested in the l?erc:i:ville city council.

0111 26 April 19898 the Council received an enquiry from
the owner of Erf 88a9, \thich is adjacent to bot.h ezven

88B8 and 8881 Queensburg, and abuts the Pleasure Vie"l
:Park, requesting if he could purchase Erf 8887 on wllich
b.e wished to erect a single d.welling. Hot-leverI the
'Planning Department replied that the proposal oouLd not
be supported from a town planning point of view as the
Council acquired Erf 8887Queensburg in order to protect
Pleasure View from development. Furthermore 1 and the
site was on the top of the Ridge in n prominent position,
and thus any deveLopment;on it would be highly visible
and therefore intrusive.

5.2030 ConclUsions
The original encroachments onto Pleasure ViewPark served
to uphold the private interest through the aPPropriation
(,)f a portion of a public amenity which served the pUbl.ic
gt,'lodof"the entire city. These events set the unhealthy
preced.ent for fUrther encroachments in the private
interest, the dangers of which Were only recognised by

the Planning Depart.ment during the 1980I s , when the
irreversible damagehad beet( done. The formulation and
approval of the Ridge Policy in 1986 was an attempt. to
prevent any further destruction of a public good within
the city as a'whole.

The original rights for a nursing home on (jrf 8887
Queensburgwer\~::(fora communityuse, and thus served the
public interest.. HO'Vlever,this use t>lascited as hav.tng

i \

~I
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created a precedent for a 'non-residential' use and as a
motivat ion for a COlllme:Lcialhotel which t~louldhave served
t;o uphold the private interest. The dQ'nger of the

:Lnterpretation of pre-cedent in this mannerwas recognised
by both the publ.:tc and the planners who feared that this
precedent which was set locally, would be applied
elsewhere in the ~ity. In this way the general purpose
of a tOl,.,nplanning schemewould not be upheld I~ and the
private interest would continue to prevail.

The end .result however, was that the Perciville city
council succeeded i~!·retaining Erf 8888 Queensout'g in
public ownership, and acquiring Erf 8S87 in order to
protect Pleasure View Ridge and uphold th~ public
interest. The applicant, in acquiring industrial\ r~ghts
in exchange f""t' a residel1t.ial property, was able to
protect his private interest. This was achdevec. 'despite
a precedent having been establ.ished for encroachment onto
Pleasure V;i!ew Ridge, and a decisibu by the Provinciaj,

/' "

Administrator to support rights for a boarding houseI and
th:us the private interest. This decis!~.onwas oontx-ary to
the CoUncil0 s decision Which sought to r.everse the
consequences of the original precedent and resulted in

it j

the '~~rpetuation of the unae..aJ.thy precedent. \\'~hichhid
already bsen set. through the original enoroachment
agreements.

o ~
The approval of the Ridge Po]~i~y~r., Septemb~;t' 1986 has

\;>, laS~isted ttoth .the Planning Depar~kent and the various
l in~erest liJroupsin op}?osingadditional enoz-oachnrentrs f and

i,· ,.. . .,',

guarding aqainst. further the publiC interest any further.
How~ver, Clue to the faot thai; the precedent for su<;"h
encroachments had already been set, the councdI "should
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adopt the attitude expressed hy one of the objectors that
an unhealthy precedent, must and can be reversed by a
subsequent decision which supersedes that decision which
had set the harmful precedent ini tially. This is
particularly lelevant in the case where there are
existing rights and the applicant seeks to merely
intensify such rights. HoweverI the Perci ville city
Council Ls today unable to reverse the effects of the
precn1ent that waSset by earlier encrvachments.

This points, to tn,,?need to ensure that any decision which
is Dh .te ..et,s the appropriate precedent initially, and
that approved council policies should be prepared in
order to guide, rather than react to decision-making.
Finally, this case study has shownthat a lJrecedent to
exchange or expropriate land in order to protect the
public interest, has had a positive effect on the area.
In addition, of having set a healthy precedent and
avoided any fUl:'ther mistakes, such decisions could be
referred to in subsequent cases.

5.3. THE VALLEY X.ODGE :BUSINESS NODE
5.3 ..1..llackground
Valley Lodge is situated along a major art~rial which
leads directly to the Perciville City Centre. !t has
OVer the years developed into a decentralised shopping
node, and is one 0+ manywhich has developed along this
arterial.

pJ::ior to 193$1, 'CiheValley Lodge area was under the
jUrisdiction of the Peri"'U~ban Health Board, and
oonsisted of a mixture of flats, and local shopping
faci~ities.. As many of the ~rven had been created prior

, \
\ l

~ J.....--....._-----......_----------~------ ..------
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to 1919, there were no condit.ions in the title deeds
which restricted use. As a result, the Peri-Urban Health
Board had no means of controlling the spread and change
of land use in the area.

However, when Valley Lodge was incorporated into he
l'erciville Municipal area, certain of the property owners
1'n the adjacent townships objected to the presence of
flats and businesses in their 'countryV environment, and
felt that the rights should be withdrawn. on the other
hand, certain'property owners objected from a different
perspective stating that the existing,. land uses
interfered with the residential amenity enjoyed by them
in the past. They submitted that it was only right and
proper therefore that an area covered by their properties
shoUld be zoned fol:" flats, as otherwise discrimination
arises and serious prejudice to the value of our holdinqs
might reSUlt if restrictions were imposed under' the town
planning schemeon the land which they owned.

When the Ferciville City council prepared the town
planning scheme of 1946, they noted these opinions and
objections, yet granted flat rights to the remaining
,erVenin the two blocks already containing busine.~s and
flat rights. This schemewas aq.vertised and motivated in
the Provincial Gazette as follotl7s: "As a resul t of
applicatiol'lS from vari~tlS property ot-mers and residents
in Valley Lodge, the TownPJ.anningCommittee considered
the advisabili ty of rezoning th~ remainin.g stands in
Valley Lodge for flats". Residents within the area
objected on th.e grounds that the scheme permitted the
spread of what they perceiVed to be an intrusive land
use. Residents in the adjacent neigllbourhoods Objeoted
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on the grounds that the precedent for higher density
residential rights "tV'ouldresult in a spread of such uses
along the major arterials. One of the motivations
presented in these applications was that a precedent for
flats had been established by the presence of two blocks
of flats in the same street.

Despite these objections and representations, the
Perciville city Council approved the scheme on 3 June
1945. On 14 February 1948, the council was informed
that the Town Planning Committee had recommended to the
Townships Board that the scheme be approved.

In 1959 there was a joint application for townhouses in
the Valley Lodge az-e.a north of the blocks with flat
rights, for those erven which were still zoned 'special
Residential' • lIo't'lTever,the Planning Department opposed
the application on the grounds that the Council would be
unable to resist further extensions in this or any other
suburbs if it were to approve a rezoning for townhouses
for no partic;:}llarreason at all, except at the desire of
the owners.

By 1964 the council had received and opposed numerous
applications for both business and higher density
residential rights on ervan in Valley Lodge, outside of
the area originally set aside for flats. One of the
major concerns cited by the Planning Oepartment was that
if the J:'ezoningswere to be granted by the ToWnships
Board and the Administrator~ then other property owners
in Valley Lodge would have to be g~anted the same rights.
It was also fear,edthat the reSlllting'development would
be unco-ordinated, non-harmonious and thus not in
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compliance with the general purpose of the TownPlanning
Scheme.

This concern was proven correct, as on 12 April 1967 the
Administrator approved higher densLtiy residential rights
outside of t.he designated area. Thus in 1967 it ,,,as
decided to obtain the gen,"\ral views of the property
owners in Valley Lodge regarding the possible extension
of the zoning for flats in order to. guide the perciville
City Council in its planning and to. bring somemeasure of
security to many house-owners in the area. It was
decided that the final proposal should showthat it could
be implementedeconomically from a private individual's
point of view.

Thus the area originally set aside for higher density
residential rights was extended by the Council and
sanct;i.o.nedby the majority of property owners concerned.
However,certain property ownersstated that they did not
apply ...01.", or desire high density residential rights and
therefore were not in favo.ur of the proposal. other
property owners adjacerrc to the arven, which had the
net"ly f')btainedhigher density residential rights objected
to the Council scheme. They petitioned the provincial
Admipistrator on the grounds that the resultant.
development would depreciate the value of their
properties and cause an intrusion into. their
neighbourhood. Nodecision on the proposed ext.ens.Lonof
1."igo,t6was madeat this point.

As a r~;sult of the continuous pressure for higlier Clensity
residel'ltiaJ. xf,tqhts in Valley LbClge, the Planning
Oepartment recommendedto the Managementcommittee that

.CIIAPTER FIve PAGE 122



the council should adopt a pOlicy of supporting higher
densi.ty residential rights in an extended area in Valley
Lodge. However, on 10 November1981, the Mana.gement
committee resolved that no policy decision be talcen at
that stage.

5 ..3..20 The Va.lley Lodge policy
In 1988, a further investigation into the fl''ture of
Valley Lodge was undertaken by a firm of private
consul tants who 1001cedat' the area in terms of its
metropolitan context. This firm reconunended to the
Perci ville City Council that a new area should be set
aside for a future office node. However, the Planning
Department suggested that Valley Lodgebe developed into
a mixed use node consisting at both business and
:residential components, and prepared an Ln-tiouse policy
ac..;!ordingly. This proposal was in line with the pressure
:I:oroff ice uses in the surrounding areas along the major
arterials leading to the Perciville city Centre. In

--
addition, office uses had proved to be mor.~economically
viable than residential developments, thus the suggestion
to. introduce a mixture of land uses. However, this
suggestion for incorporating residential uses into the
newpolicy proposals was :r,-ejectedby the property owners
as it was seen to be financially unfeasible. However,
whilst tbfilpolicy recoro.mendinga mixture of both business
and higher density residential land uses was in draft
form, the Prov~>hcia:lAdministrator approved a se:ties of
applications flontrary to -ellar,9conunendationscontained
.In .the dra.ft}policy. The Pla~)~ingDepartment commented
that the approved controls did not conformwith the draft
policy. The valley: Lodgepolicy had be:~n:formulated on
to\,¥nplanning 9rounds I and decisions should therefore not
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corrtz'add ct; the draft proposals. It was sU9'g'estedthat a
compromise be found between market forces and ideal
planning principles.

'l~).epolicy for Valley Lodge, propcs mq a mixture of
business and residential uses was approved by Council on
28 November1989. Since then the council has considered
applications for business rights within the area covered
by the policy, in terms of the approved proposals.
However, the applicants have taken little cognisance of
the approved policy, and applied for rights far in excess
of the policy proposals. AS these applications wer~
submitted in terms of the Removalof Restrictions Act, 84

of 1967, the Council's decisions served merely as a

recommet'ldatlonto the Provincial Administrator. In most
cases the Provincial Administrator has appr-oved the
application in terms of the rights applied for, taking no
heed of the COuncil's approved policy, or pre.vious
decisions taken by the provincial Administrator on other
applications in the area. In response to this, the
Planning Oepartment addressed a letter to the Provincial
Administrator, datej 3 May1990 stating its displeasure
'that des1"'1itethe Cou:rV::il;,:s approved policy, whif:::hhad
beell forwarded to them on 30 J"anuary1990, Tne l?rovilecial
Administrator"! had deemed fit t-p approve' i!:ezonings in;,

contradiction to that policy, It w~s alsq.! poil'ted out;
'that the rights g:ranted for certain erven were not
oonsistent with th~!se granted for other erven , This was

~, j .... .... .•.. . •cause for concern as these ezven '-all fall wJ.:thJ.nthe flame
policy area, and there seoms to be no reason WhYthey
Should not have the aame rights~ J;.naddition, the rights
which had been approved were excessiva for that part of
Vallej{ Lodge.
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At present, numerOllS applications :for business rights in
the Valley Lodgepolicy area are being su;,mitted - not in
te:t'msof the propo~;als contained Ln the council-approved
Valley Lodge pOlicy; but in t.erms of the highest rights
approved by the Prc~vincial Administrator. The Ferciville
City councd I however is making re.corumendations to t,',he
P"f.'ovincialAdminisl,trator in terms of the approved polji.cy
which was based on sound townplanning prinCiples, :r.:ither
than on ad hoc decisions taken by a higher author>;ity. In
November1990, a draft proposal to excend business rights
into a wider area was pres(,mted, to the Planning
Department, which is in the pro'cess of commentingon the
proposals.

oS •. :3 • 3 G CQIAcl'UsiolllS

The precedent for an intensification of land use righ1~s
was·origi.).ally set at the turn. of the century, as lal'ld
uses:had begun to! change without the control or gnidance
of town planning legislation ()r policies, and thus
favoured the p:r.'ivate interest. Objectors to these
changes vie.wed this precedent nega:tively , fearing a
furthe'c dete)rioration of the amenity of their
neighboUl;'hQod. On')the other hand , applicants used this
precedent positively motivating for additional :r.'iqhts•
..In this instance, the sameprecedent was ci ten. io p:rotect
klot~ 'the pu.blic and the privatet interest. Furthermore,
the application of II town planning lec;;islation, in the
li..ght of the p:r:ecede~itwhich had been set, was seen as a
severe ;i.nf:ringe:mentof the private interest and the
rights of ownership.
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The planners involved in the prepar,ation of the town
planning acheme, did however take not.e of the precedent
that had been set I and used this to guide their decisi~n-
making and policy forlt\ul~tion proceas , The need to
create certainty and ensure consistency waSrecognised by
the planners in light of the faot that the Provincial
Administrator was setting precedent for rights contrary
to what the Perciville City Council viewed to be in the
pUblic interest. Both the local and wider Lmpact; of the
Getting of unsuitable precedent upholding the private
interest was aLso :r-ecogni.sedby the planners. The reason
that the precedent which pad been created has upheld the
private rather than tJn.e'public interest, is that the
Provincial Administratc,r ov~~rruledthe cleci~3ionsmadeby
the perciville City cout'{cil 'in their attempts to protect
the p'~blic inter eat .

In commenting on apt,l:'i.cations for businesfJ rights
submitted during the tints that the reVised Valley Lodge
policy was being draft/ed, the planners recognised the
fact that a pI:'ecedent,/which upholds the private rather
than the public interest, should be reVersed and should
not influence decision""making. However, at present the
system is such that a local authority has the power only
to formulate reconune~dationsto a higher autho:\:'ity \llhich
makes the ultimat~ decision and thereby sets the
precE.dent. uncertainty and inconsist.enc:§'result as there
is no mechanismto ensure that prev~~us decisions have
the binding effect of a precedent. Furthermore, due to
the fa.ct that the Provincial Administrator is not forced
to take: cognisance of council"'approve<~\pdli¢ies,' futUre
land uaes ar(~.cletermined by deci'sion~t and precedel!lts
which uphOld the :r:>:rivate interel$t;t rather than the
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polici~s which are formulated in the interests of guiding
land use changes in the interests of protecting the
pUblic good.,

5&.0 THE HIGHGATE INDUSTRIAL AREA
504~1.Background
Highgate is an industrial area situated in the south of
the Perciville municipality, in close proximity to both
the maf.n railway l.ine, and the ,freeway. In 1954, an
application was submitted to the Council for industrial
rights in a suburb displaying the sante land use
characteristics as Highgate,. As a result of this, the
Plannir!<lp~partment recogn.:tsedthe need to formulate a
pOlicy to deal with the industrial trend in Perciville,
and to update an existing policy which had to a certain
extent stimulated and guided indust~ial deVelopment
within the city. The 1954 policy also sought to address
the issue of 'misplaced industry·
north of the railway line which

i.e. that industry
was <-'o:i: the time

inadequately serviced. and therefore should not be allowed
to expand and potentially prejudice the amenity of the
adjacent residential areas" In terms of this policy,
Highgate was identified as a suito.ble, area for the.
expansion of industrial development.

, . (,;)5.4.2. The Pl:eesure for .Industrial Rl.ghts :,

In 1965 r;lpplicat:tons for industrial rights 't"ere received
l::t'om.property o't'lners .in the residelltial' area abutting'
Highgate. As a. result, a survey was undercelcen in order
to ascertain the existing land USes and quality of
development. It was round that theL major~ty of houses
were in a., fair cOl'l<~ition( whilst ,l:hs ~'t'ven directly
a.butting th~", industrial" area wyers either vacant or
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blighted. There.were also a numberof illegal uaes, It
was thus decided that these residential erven had been
sufficiently prejudiced by the adjacent industrial
developments to ,,'arrant the rezoning ther,eof for
industrial pl;.(rposes.,

In a letbel; dateld 16 Janual:Y 1969, the Transvaal
provinc~.al .administration informed the Council that the
Minister of Physical Planning 't<louldonly support' the

proposal to rezone certain erven in Highgate for
indu$t~ial purposes if the Council would tran.sfer an
equivalent area of existing. industrial rights elsewhere
in the City to Highgate. This was not prac'tical as
industrial rights in the city were scarce much of the
land zoned f\'p:r innustrial purposes had been ear!.narked;folt
urhan renewal purposes.
shelved.

The proposal was thereafter

Despite this deci$ion, the pressure for industrial land
in Highgate remained. .Applicati.ons were 5\'ti11. being
received by the Council, and",(:ere were manyunauthorised
uses in the area. As a result the Plahninsr Department
prepared a policy in .1:972, recommending that all
residential properties which were' no longe,r sui ted £91:
residential purposes be rezoned 'special' " permitting
scrapyards: builders and storage yards. This was Seen as
a ineans of creating a transitional area bet'ween the
residential and industrial components, and anialternative
to pure ihdustrial rights. This report vIaS approved by
Council on 28 'November19721 and 'tvas well ....repeived by
property-owners '>1hot~n Sllbmitted applioations in terMS
of th.ese propOsals,,'
objective to create

It was clear that 'the ct)utlcil IS
better economic prospects for
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developers and,c}) to ensure a more co-ordinated
redevelopment in that part of.)'Highgate hr..dbeen met.

The area continuecf to develop according to the 1972
Council approved polley with the result that all
additional industrial land, created by the policy, had
been used. However, despite the Council's proposals to
increase the extent of the original industrial area in

/ ~ig~gC;'!,tef and. authorise existing \'..:authorised uses, there
< ~,a'sstill pressure for industrial uses and the indUstrial
area began to intrude south of the area covered ,by the
1972 plan. Thus, in a letter. dated 16 March 3:990, the
Council received a reques:t frg:m ,~? com-),1ltant,

\":_.,," .' \

rePresenting 30 propert.y ownersg to permit the erven to
be. useq fo:t' business pu:tposes. The reasons q5.ted were
that the area had been left to develop without a policYt

'0

and. numerous illegal uses had thus intruded. into the
(,)

residential at'ea. The consultant offered to prepare a,
development plan for Highgate at no co~rcpecausEt of his
eo:mmitment" to the ownet's in 'the~az-ea,

¢

:\

The Planning".oepartment ackno~11edged the import,allee"of a~"\
\J development plan vlhidh 'wpuld serve 1;,0 :9uide and ,'Ool1trol "

land. uses i,n t.he a"rea., and deal with the unaccep,tabl~\
/'., ' \..\. . .. ' . . ". . "

high level of urlauthorised uses. " However, the, Planning
oepartm~rttundertook to prepar~ the necessary policy in

u order t6 protect th.e publio,)interest.
::I \', -

G
,'('

In a letter dated· 9 April ~90, the applicant reqL~est.£'
tlv~ city Secretariat to"holg all ol£!gal,·~,ction in the area"in abeyanoe ,in view OX'the fact that if,irstly :the l)ir~eotor
of· Planning;, had instructed the Plann{(ng rl~p(;B:;tment to 0.0
a new development plan, and secondly that the Plann,ing

...
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Department has been sUPI>orting;'c~rt4in rezonings i-:::.in· the
area. However, the city Secretariat. 'Wouldnot halt the
legal processes as illegal uses could not be condoned.

1 .: " . II

The revised. development plan for the Highgate indust.rial
area is presently qnderway. Through this deve.Lopment;
plan, the Planning Department aims to manage and cont:rol
the expaIlsion of the industrial component; in such at \-1ay
so as to, '1i),eetmarket demand and protect the surrou:nding
residential area.

5 ..",113..Conclusions
I.n prepal:ing the or~.giilal development plan, for Highgate,
tile Planning 1)epartment sought to addre~s the problem of
scattered industrial ac~ivity~ This had resulted since
the prace.dent t'o~' such activity ,halibeen set and 1-Jas
being. randomly applied. In toi, way, the Council
attempted to provide the fra~awOlZk: within ~lhiClh soundo :; ',' '.

decisions could be mad~ ,and healthy precedent set .
•\':~:';., ,~ \_) ) :\,'i

Mowev~r"Q dqe' to spec'J,l~at:l.onby th.e priV'ati~ sector,
indlls;trial a9tivi ty hal'~begun to invade the adj acent

'J' ,k , " .~)

Ie; resi~li)srltial ~ntea.· IJJhu.s, desp'tt~ the attempts madeby the
loc~il authorit.y t~ facilitat~ ,'the setting of apprQpri~te

:1 . "'\" . oj

precedent and p~\l1ect the P.ublic interestt the private
(n->, ,'.

interest preV'al1ed {.\nd the prece1iellt. for' industrial
devel8pment was:' aqai~ applied. randomly.

(6

Once again,. :the c®ncil responC3.edA;o' i the con.sequ~nces
resulting·f:roln this p~ecedentby.a};lplying!Jtothe higher

II' ' ,

authoJ:iti~s to permit the con1;:rollecl e~panslon. of
indu;tr~: .However.,~1:heMin~ster of Planning ~pposed the
applJ.oat:ton' on grouh.'l~t~,WlJ.:l.Chbore no l..elat~-9n to the

iJ \



'_I

local ~ituation. ~ a result, the proposal made by the
Council to manage :lndustr ial growth was not approveq, and
the area ccnti,nuedto deteriorate ..

Due to increasing pressure for industrial activity in
Highgate I the Council. 'l'(\a.deanother Jttempt '~~,a~id the
furtl1.er establishmer~t. ".and (exercise of unsuitable
precedent by preparing a deY$lopment plan' vlhich. allowed
limited l~,ght indust.r~.al rights.. 1n so dOing, the
Coullcil agaih provided the framework for the s~ttin9 and
application of health'f(; ~recedent.. Although this "ras
achieved withilj the ar~iadefined by the de,r,~:lop:mentplap,
the result of the \,Ct')uncil's proposal,12i: was that
a.pplicatiohs were sU~rmiA:ted '.in ad] acerrc areas. 1l'he
:tllotivations for' such applications were that the COl.lnc;:il

pad (already set a pre6ed~'Pt for indust.r; (in Highgate b}1'
"J " .' I, ": . . '... . .. ','i

the development. plan ,,'.'and .,that the Council had been
unab~re to, c9nta.in. inq,JJ.~it:d,:al development within the area

"; " . " .. '~.~[)\\
def ~,necl0by i;.he. var ious· ·i,>.~e-qlelopmentp~~11S. '\

() " \.,1

•••• . .6 .' IV. . ,. ..." ,,-,
The p~"tential threat to tlte pubijc "';'nterest by t~~ ad hoc
.e)!:panslon 9J¥;o indu$tX'y. in llighgerce, and the need· fot a
revised pOl~by to'" ensure the protecti)on of .the public

n . _:. - 6, . r::;/.', . I: ' ..... ,,0 _ r,.:::;;- -. ,co

i:nte:t:~st, ,.was recognIsed by a private planning~ . -,' " . ". . .. ," (J

consultant. The counci.1: aqreed ·t.ha~" a policy was
requ:j.redI .but undel.",took to prepare this poli'by
Y '.. '.' '.• '. Ii . • '. •. ,.

cVJ}~ar'tnll!nltal1Yto '.ensure tnat any proposals which were
ma:de,. and. any precedent tha.t might. re.~ult, would prqtect
the' pUbl[t: interest.. 'rh.a. at~pl.ioantthereaft~~ reques~ed
tl'n~0 Council \\to (Jease a'll. legal. G acti, n, '~9'ainst
1;1n~utho,~ised:.tises heC~~f> •Of: th~ neW d,evel.1· en7 plan,
whJ.ch wa's. 'beJ.n~-cRrepal;ed. Thl.$ ..•rsqut'\~t. J.m~llJ.e1..that the
c.()uneilo~~0\11c{<:f:~P~~d to the ha;lilfUJ."precede •..•, s.et .in

\:\ ....'" 'I ,.,' -;.tl ,
1;.,

'i • )

n



the private interest, b~ '''r).corporating t.he intrusive and
\

potentiall:"rinappropriate il~es into the develOpment plan.
• ;\ r-,

Ho,\V'evert by continu,inq to take action against offend.iersj
the Counoi~isought to) .pro<tect,the public interestq and
elhn,i:nate"all intrllsive activities whioh CQuld·have been
cited as having set a precedent. In this way 8 the
council 't'las in the position to guide future decision ...
l\'1akillgl th:!:"ou9'h'the future developmel1.t plan, and remove
the d.anger pf having to take c09'nisanc~ of unhaalthy
prscedentei'.

ThUs onc~ again, the policy .W·h:tchis being prepared will
serve. to uph,old tbe puhlit~ interest hnd reV~rse the
neg~tive consequences resultinq from the setting and

(, .' ,~~.' . . . '. . . " . <;_.

app~~cation of ini;l;ppropriate preeedent. 1\

.•. /' ,
$.S. ~lItR;l>.J:Il~Ir.~SllIESS NODI!
.5 • 5:. 1..,I 8~ck9rQu.nl'1 " i,· ,I

Ra.:isenhil1s J.e sit.ua'ted. in the north of the Perciville
municipal. area, al.oug"tWQ of 'the ··:maior ar'te:r.;al$ .leading

. . _" . . ... " ¢,.:! . :

to tlls city' centre.. Raisennills w~sot'ig'inat.ty laid 'o1.ft
c, in aass. as a reS~d~ntial. SUb1'\~:b. The 1(rven in the Q

tQwnship",lla~ open title, and as therei was :no :t'.estl:'iction
on lanch uses t .~o:rtain y, ctl1.'l'Venience stores\(~established

'() ".__ " _' 0

th~l\'Isel.ves. In 1938". the Ratepa.yer f s . and l>.e$~dent·(t;
Assoaiation opposed the reaoning t;)f a. residential e~'f for

n .. . _. _ _" . "_". -.1

business purposes on the grounds tbat. -there W'(!ut\ no raeed
for b'llsiness activit~~s in tpe area. This apjplioatio:n°
was b,Qwever" appl~9v.ed by the Town Planning (1fommittee.

(1-' 0
',j

:,0

In" the early 1950 t S Rai:$$nhil:£s expell'l.enced spontar,eOU$
o ~ (Is-bopping tievelo}:t\\1\ent,. .;xtGetlding· from;' t~e convenience

o . " ,,' .. , '. 0('). '. .',., CJ '

shops already esta.blishe(h The shopping node, which was:'
a. . C:!,

CIIAPTER flV'~
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the first to off(~r cOlnparison shopping, thrived due to
its proximity to neighbouring municipalities ahd

cv eltpellent accessibili iy" Simu1t~neous w:tth the expansiqn
of the retail node, came the development QX highe:i1
density res,tdential use, anc;\Raisennills began to assume
the'eharaoterot a diversified urban node.. (j

ay the late 19600 s , the trend for decentrat'isation of
.retail and off ice acti vi ties· from the city centre had
begun in perciville, and this resulted in the SUbmission
of twenty ...one reeoning applications for··business rights.·
in Raisenhi!ls. Despite the fact that estate agents and
property-oWl'lerS 'Vlere spr.eading rumours i:hat business
rights "i~ RaisEmhills were assured, the l?ercivil1e. City
Counqil continued t.o appose these applica.tions.

Q ,;;

.Nevertheless R the Townships Board approyed .these
\.)

o applicatiops which ;'1as a matter "of great conoern, to the
CQunoil a~ ,it. could have serious repercussio:ns fot' the

. \J

., . oity" .On 4 .May, 19G6l.· the .I(anagement Committee resolved
"\.4toO send a dep~tation to thec.A<iminist:x:ator to discuss. the

princlple.s of rS2Qni.hg i~ Rais(;nhills ~ This ~~quest; was
c ... ,," ." (" .. '. "., ..... _... '. '_. . ,'. _:. ' .•. '._... .:.\r::

n refusea on the 9'rounl.i~that a decision front the, ;e:xecutive
COlr.mittee' of· t:he Ill;'ovincia1 Administnation 'W8,$ WfUl1ctusfi~ ~
q£'fioio. i.e. aann((lt lle l:l$ve;rsed. I~
~ " , . ~, . a ~

o ~

At' its meeti~g of 1'5 July 196°6~ the Managal1lsnt Committee
reoonuneri~~d th.a.t. the n~ig.hboUrin9' local autboritie$
disduss ~he±X'exp('at'l.enoe in regard '"tQ appli.c~:tion$ for .

,', .' _ ',' _, _ "."< __ ',_ _ _ _ '_', _ - _ ,'. _ __ " " ',' : '. _ ,'_ _ __ _ __ _ r'- ', \..1

rezoning's which were t'llr~).~ddown by their OQuncils,. ~nd
, _ _ _ '._ • " _ (I_ _ _ _ - _ ,"" _ _ _ : _ D., . '

then approved on ap:peal ';:0 the Provincia~··rAuthorities.
1 . -:. '_'.,,-t'

o



5~5;2~ I,tIha1~71 Di~trict Plan for Raisenbills
By th~ early 1.9700$ the Council had acknowledged the need
tq,a:ormulate poligy guidelines which would co-ordinate

D

and :managethe expansion of busine~s on the one hand, and
prc)'teci;, the surrQunding residential areas on the ot,her r

recoc;mising that the 'local authority was the best body to
ensure co-ordinated ~lanning. It was considered that

i_\

stich a plan was needed to correct the town planning
,problems found in the ar,~a, and prevent the exi~t.ing
"problems in Raisenhills from spreading into the
surrounciHng suburbs .. ' The previous effolcts of the Council

~., . "" '......'to check changes -'in its character have failed or been
only partly successful 'I. The uligepcy ".of this plan ,;;~~us
reaffirZllerl on approval through the APpeli'atr7 Oivisi~m of
the supreme court of a major }Slllopping oEintre in the study
area, contrary to th~ Council,'$ :recol'(llilen~~tio:n.

n

The eQunoil. undertook prelim,inary investigations into the
e>:isti.09 developmen'b .. and ana,lysedo the pl:n?po$als for neW

;::G

development .tqhi,ch had been" s.ubm,it.ted.•• n Pressure from
l~ r· 0 •..

d~velope:r.s led to the crea:t'lon of .a' $1?ecialist team to
" .. . . . . I)

co~.ordinate. the planning tot' 'RaisGSJhills I ana p:r:.QVetl't
~.urthe:t: ad. nec de1Jision-ma.king e,

lJ.'he g'¢neral outline ·of,~the pt"o11psals was sllbnaj.tt:~d 'co"
Management <comm.:i.tteei~, June :uno f b}lt' com:;.:t11~ration was

" c~\ . 'hel.d oVer as the "need for. a con$istent a,pproach by o all
decision""maker(? invo.lved Din Raisen'b:i,.;Llswas r$cogxdl%ed~i~..., :;

,'rhus 'Q, me~ng was set for 5 Al.1l9'ust1910 tQ "discuss the, v,,· ,
Council's proposals with the .Executive Ccnmnitte'e 00 1;11<3

D '. ' .. " , , .' " D

Transvaal. It was agre\~dat.. ttds ~ee~~r19that ~etailed
plans would be submitted. to the pi:oYin~ial authQrities'
. 1· ..., \\"e~r y In 19.,1.. 0

()

Q



The proposals were approved'by council on 24 April lS71.
"

By this stage, Raisenhills was "considered to be the most
'" \., ., ' cc-,

prestigious shopping node itl, the northern,c-sulpurbs of
l?ercivi;t,le q '~ffering a wiele range of public goods.
Ho't'levar, members of the <~ublic obj ected to the proposals
fearing a complete lack of co-org,ination between the
local and provinQial authorities. They wel."e under the
impreSSion that thE:plan favoured only a few speculators
who have pressed property-owners to rezone their stands
from 't-esidential' to 'business'.o " "

'~ " " " ,,;)

At:ha :t:'esult of 'the$H~c objectionst··the council rEisolved to
carry out detail(~d invGstigatio'hs int($! the development
proposals and. exp,+ore various a1ternati ves . NeVertheless

. ,,', '(_, ',,' , ,_ '_ . ...._ .'_'" .. ' c. -, ". o

the ~o~ncil con$'ie4~\red rezoning applications in. t.erms of
th~ penCiing 1971 paan, until' the plan \o1(l1S reaff.irmed. in
n1973 • Thi.~.,plan i')av~d th.~)'lway for''' development and
ini:tiati va to ('lome.front' the private sect:ot'C) and to b'>e

~. ~
guided by ,~~heplan. o

e '"
131' 1981;'\\1:);1e area <'lh90 d.e'v,loped 'alo1:1g the l.inesnof,the

(\ ..~, ,~ '-' \, - - , . ;,pol.i.oyprop()~al$contain~d in ~he 1973,plan,.yeteel'tain
deviations from the ot"t9'inal pro~ljsal~,"h~q' 1;c.dten 0 place.
it thus btibafi\enecsssary re'(ri~'1i'.tbe polipy al'id again

}, q,..' c. o

ensur~ .t~e pro'tecti.otP' of the 0 ~troun<iing resictential
, areas. aJ:)uttin.g the ;four roads ,defining· the~lt0l'icy .area ..a o •. . l..\ (;

6 "i,:i'r L' •

(;,

'l'he ·;revisecl,. pl.an was compl~ted in 1983 ~ III a letter
~at~d '2f June 1983, 'th~ Planning Oepartme~t' of the
Pe:r:eivill~ city cou~eil 'wrote to the "n:b:ec:tor or'ffLoC!al
~overnmellt !I,~equestin9" th~t .th~')Oounc!l.·s appi"~aah be

n \c
I adopted qs a its policy.. The Djrector of Looal

~_."ri<'f";;o<_.. ""__"··_~!""""'_"':;'_";'_ __ '~~~~~r ../-;.,;,.,.._lo:\._. _' ...... ""'.. ...,_, __ ;~~

o 0

,)
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Government replied that t:,heRaisenhills Development Plan
had been accepted by the Townships Board on 3 May 1978,

base,d on this development plal'!. ever si.nce.
and the recommendations regarding Raisenhills have been

\1

,!I'he original intention of allowing Raisenhills to develop,.
into a lal.'ge scale ,business node was to proteot the
neighbouring residentialc suburbs •from. the invasion of

C non-residential uses. However, SUbsequent to the
approval of the revised dev~lopment,plap. for Raisenhills
in 1983, numerous rezoning applications have been
submitted. to the Council for home offices and other
business USE!;;on resiaential arVen surrounding the

D

Ra:; ;erthills pOlicy area. '.rne Planning Department has
be~n cQ.i.1sistently refusing these applications with the
oonfidencs that the' Administrator would support the
c04,ncil's proposals oontained in the development plan.
HOvleve,r 1 in certa.in exceptional circumstances ( the
Council has approved appl;eat!ons for l:lusines$ u~es
outside of t.he polioy area in terms of a city-wide 1'0lioy~> {I· .... -' I'

for home o.ffices) citing the reasons why such a deviation
should":be permitt~~aJ').d 'that sucn rezoning'S should not, be
seen as a. precedent agai:nst development, in the
residential zones of 'J the development 1,)1an , 01' as a

J"\

prec(#ld~nt for ribbcm deVelopment.
"

IPhepress~ire for addit;i.c;mal bu.sine.ss u~e$ in Raisenh;tlls
l':emains'

0
"and SQoJ\ :the ,potenticW'J.for busi~s~ uses withl.,',n

the poliQ:l area will J:>$. ,)axp1.oi"tedto it~fUllEl~t. The
cm.ulcil'Wilrth~refo:re need to review the' 1983 proposals
in o:r:der.to fatd.litate the: orderly expansipn of J:)usinec,$
uses itt Ra,ik~enhi)'ls, and Pt'crteet the adjacentJresid~ntial ,~,1.\

CIIJIPTER FIVE,.
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$,,$,,3.. concl-y.sions
The precedept for non-residential uses in Raisenhills was
originally set at thG turn of .lithe cSl'ltury due to '. an

c .. .«

absence of tdwrt .planning cont.rols.. This led t,o a spate
of ad hoc development in the 1950's which oonsolidated
this precederlit. Th~ pregedent for the decentralisation
of business uses elset..rhere in the city, such ,as Valley
Lod.ge, was applied in Raisenhills and used to motivate
tb.e rezoning applications in the 1960'S. By approving
t.hese applicatipns, the Townships Board faoilitated the
strengthening of t.his preoedent. The Council reqpgnised
the danqens of this, and resolved that the Provincial
Authorities be requested to discuss the issue, and co...
ord~a~e d~cision-making in order to .avoid the setting of
anl{f')r'l:her _unhealthy precedent" In addition, the
pot~ntia~ prevblernsresulting from ad hoc decision-making

• ..... '1'\

i.. by the provincial authorities throughout the metroi/olitan
area. were noted ..,

In preparing' the 1971 deval'opment plan, the Counc;i;;~
II att~rnpted to fir~tly address the problems resul-tirtg from

c

ad hoc decision"'making and. the setting of irAappropriate
• .:) . .. .. ;, i

prec'!lderrt, and seoondly to prevent this frO)ll,;poou:rtlng in
the f~ture. The polioy Was seen to :be a t'leans of
Qve:roomingthe w'eaknesses in the system which led to the
establishment and r·efet'ence to precedent initially.

Objections to 'the 1971 plan ~V'e:rebased on the faot that
there was a({lack of oo"'ol:dinatio~ and consistency in

,. . (I

aecision"':ma~~n9'I and that .the Counci~ was merely Seeking
to ent_~encllt.he land use x;ights grant:ed in the priyate
interest. However.. the Council recog:nisecl the st:.reflgth

Q



of the private interest in shaping land uses in
RaiSel'lhillS!, and the fact that it was the private
interest which had caused the setting of the. preoedent
initIally. Thus, by preparing a policy together with
}Doth thee developers and the Provi:r.cial, Authorities, the
council endeavoured to prevent inconsistent decision-
making and the further setting of unhealthy precedent.
This' idea led to the revision of the 1973 Plan in 1981.

The ,Director of Local Government informed the council in
1983 that deois\ions viill be made in terms of the approved
policy 1Oo1hichhad been prepared in consultation with the
Provincial Authorities. Since .then, cbnsistent and co...
ordinated decision-making has taken place, and as a
result the potential for the Setting of harmful precedent
has been,,,,reduced. In ilthe case. where a decisi()n made by
the Council coutd have been seen to have set a
disa<ii:vantageous precedent, the officials have stated
clea~lY the reasons fqr approving the deviation under the
circumstances f and why the decision should hot pe seen to
have established a preoedent. Ho~ever, a revised policy
is needed in order to ensure tiiat the policy keeps
abreast of new P;t:'essur$S; and that appliaations are not

II

approveg > on appeal due tOnthe fa9t that the policy i,s
" .....

oonsidered to be .redundant. This will. prevent any
,,;further unhealthy pl:eceden.t. from being set~

(I

5.6. CONctUSION
I)

/)
This "chapter has outJ"ined in four independent cases the
various events II wh1,cn could l~ad to the setting and.
application of planning precedent 0 A number of common
themes run throu(Jhout:. this pr.acti.cal investigation.



In all four case studies, d~cisi,o.ps made by the
provincial authorities, over:r:uling tl:).ereconunel1dationsor
decisions Of the local authority have \'lithout e::rception
led to the se~ting and application of unhealthy planning
precedent. In the case of Valley Lodge and ~a.isenhills I

the absence Of town planning legislation and land 'Use
oontrols, "such as the town planning scheme and
restrictive conditions of tith;, res",lted in the
establishment of inappropriate land uses. This l'andom
and inconsistent decision-making in the n_g,sthas been
used and in~-~'~preted by individual laJ~>iowners and

'J'---- ' " :

developers to ,motivate why additional land use rights
should have been granted, albeit different. rights to
thOSe which estahlished the precedent ini tially e

Furthermore, the lack of dhear policy guidelines, which
are constantl~ updated, has been shownto facilH::ate the
creation and utilisation of BJ~healthxplanning precedent
".,. this was clearly illus(e:{ted in, all four of the case
studies pr~sented in this-chapter.

'~\ JI ;,:~'

The ad hoc nature in whi~'"planning preoedent is applied
" ~

was illustrated in the 'case Of Valley Lodge, where
obj~cto+s viewed.the precedent· :fromvarying perspectives 0

The e:[ffect that the localised setting Of inappropriate
C!

planning preoedent can have on the city as a 'V/holecan be
seen in the cases of Pleasure View"I'?\rkand Valley Lo_<;ige.
In addit.ion, t.he importance of recognising that ...all
decisions can .lead to the setting and application of
unsudtable planning precedent was revealed in the case of
Raisenhills t where the planner acting in the public

c:: cr

interest clearly l\\Qt:i.vatedthe reasons why a certain
~\

deviationOcould be permitted and should not be seen as
l?~ecederit for furthel· deviations.

o
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Althpugh planning p:cece~ent can have a long-lasting
effect, it is possible to prevent the further setting of
planning precedent by makingnev decisions whi(::hwill be
referred back to in the future. This was illustrated in
the Case of Pleasure ViewPark, ~V'herea newprecedent for
refusing encroachments was made, thereby protecting the
public interest.

Xnthe ccncext; of a cap!talist society such as tha,t which
operates in perciville, it is both possible and desirable
to take cogni~ance of the private interest I and
incorporate a certain amount of fl$xibility and freedom
into planning policies. The planner, acting in the
pUblic interest, can monitor the ll'tarketpressures, created
by developers, and in this way guide decision-making in
such, a 'V'~aythat it will protect both the pUblic and the
private ~ni;.erests, and preempt the setting of u!ihealthy

<; .:

precedent. This was shownto be p'.'lssible in the cases of
!iighgat~ and Raisenhills wliere the setting of planning.
precedent, }J.asimproved the environment and can therefore
be deemedappropriate .•

In conclusion, the
interaction between

'/

urban environment i.e. private consul tants., objectors,

importance of co-ordinating the
all those involved in shaping.., the

', .

deve~ppers, interest groups, land owners, esta'te agents I

the provincial authorities, and' the council cannot be;
stressed enoqgh. Cc:msi~tent and considerate decision-
makingcafi ~nly assist the communityin attaining all the
goals desc~ibed. in the general purpose of the t.own
planning schemesuch as efficiency, economy,ocnveni.ence,
Cl,menityI genlf.ralwelfare", healthv safety, and good order.
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CHAPTBR S:rX : RECOHlIJENDMIOS

6~1~INTRODUC~iON
II ••• in all sDheres the country [South }'frica] is on the
threshold of reform, at the centre of which shoukd be
planning and planning lavl".
t,an Wyk 1990, pi)
\
The disoussion which has been presented in the prec(~ding
fiv$ chapters has gone from a conceptual outline Ole the
scope of the dissertation L,e. planning, law and the
public interest, to a descri.ption of the practical ways.
in which planning precedent is both set and applied. The
material presented in this i.i.nal chapter draws on the
previous d.iscussions, and offe:rs a set. of recomraendai::ions
whiChH:" implemetite<i,would rationali.se the way in ~!i'hich
planning precedent is currently being establishedl and
utilised~

The chapter will ·commence with the reC::onuner.lded wa~rs in
which planning precedent shOUldhe created and exerc:Lsed.
These recommendations will be based on the principl(~s of
legal precedent" Thereafter proposed: 'aIfiendmentst() the
cuzzent; planning syst~m, '\'lhich will f·:Lcili ta-ce t.he
effectiveo functioning of pla.nning pr.ecedent, will be
described.

6 e 2,., PLlUmING, PRICEDEN'l' AltO THE PUBLIC ('-PNTEREST
\ ;

A pr:Lnciple function of precedent in law is that it
enab3~esjudges to interpret the general provisions Oi~ the
statutes in a marmet which: is appropriate to the
specifics of a case. It is believed that precedent~ can
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serve the same purpose in planning in that towrlplanning
applications can be considered in terms of the
interpretathms of policy proTrisions,which could then be
cited as precedents. Legal precedents are cited as
examples, and used as reasons and jUstifications for
arguments. Due to the diversity and complexity of
planning issues, planning precedent could be 'Usedin the
same manner to motivate a specific point which may not be
addressed in the legislation.

In Britain, legal precedent may be set and applied if no
relevant legislation has been passed. It is COllllnonin
many local authorities that there is no development plan
or pOlicy for a particular neighbourhood. In this case,
the al'Pplicationof planning precedent, which has would
have been based on accepted pln.nningcriteria, can ensure
consistency and prevent time delays. The planning
precedent should in .this instance be used to guide the
process of policy formulation a~Lin tb.ecase of Highgate.

In the event where a judge is required to pass judgement
in the absence of an appropriate rule or precedent, he
would base his decision on justice. ,If this ~f,rinciple
were to be applied in planning, dec~sions taken in the
event Where there is no policy, planning principle, or
relevant planning precedent, would be pased on justice,
and the funClan\entalbasis of planning - the publio
interest.•

HQwever';""'\'ithas been shown that in most instances, a
single ~~fin~~iv-e 'public interest· is difficult to
identify. 1:n addition, the strength of the priva;tr;
interest has been hi9h1ighted, and shown to override the
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PUblic ir~terest in manyinatances. The use of precedent,
which is based on acc~pted planning criteria and approved
policies, (or just,ice where these are absent), will
assist planners in motivating their recommendationsand
reasoning 0 This f.s because precedents are derived from
proven cases rather than on the public interest which, as
has been shown, is open to interpretation.

HO...eevex: tit can be said that precedent does S9rve to
uphold the public interest, as it creates certainty and
maximises consistency. This is in line with the general
purpose of the town planning schemewhich is to achieve
co-ordination, goodorder and efficiency within th~ urban
environment. The reason for this is that precedent, if
applied in the recommendedmanner, would be based on
sound plannin')' criteria. rather than on op.Lnd.ons, and
would be binding on both the parties concer» ':J.t:'J ,.- .d the
community as a whole. Applicants would be aware of
existing preyedent, and would be advised td take
cognisance of these whenconsulting and preparing their
arguments, in the same manner as legal advisors. In
addition, those owningandptrrchaad.nq'properties wouldbG
able to predicb, to a certa:in. extent, the f\lture of the
area within which these prc>perties are. situated. For
example, if a precedent for home offices has been set
along major arterials, this principle could be applicable
on a city~wide basis, thereby offering a measure of
predictability, consistency and co-ordination.

6 ~.3.. Tal': PRINCll?LES O'U PRECEDENT
Legal precedent i~' based o~ two fundamental principles -

t ratio decidendfWan~1),t ohi;ter dictum8. Theway in lrJ'hich
these two principle~{ at.:a ,<,to guide the' setting and
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application of planning precedent will now be discussed.

003.1. The principle of 'Ratio Decidendi'
The principle of Uratio decidendi' (the reason for the
decision) is fundamt_·ntal to the application of legal
p:t'ecedent, and could serve to zat.Lona Lise planning
precedent. In most cases a judge reviews and examines
authoritative sources wh i.ch have a 0earing on the issue.
Thereafter, he will deduce and apply a princi~le - the
!rat.io decidendi I - which he deems relevant to the issue.
This principle sets the new precedent, which in ~ffe.ct
cr~ates the new law.

This concern with the principles rather than the facts is
very relevant in 'che planning decision-making process
where, more often than not, the specific facts of one
application may be unique I and therefore cannot be proven
to be consistent tidth the facts of other cases. HoweverI
there are gene.rally accepced criteria gUiding pl~nning
decision ....making, such as appropriate relationships
betvreen different land use components, 'I:Jhich can be
applied to different cases allover the city. It must be
rememberedI bowev~r, ~.".at the application of the

principle of 'ratio deciu.:::ndiI requi:t'es that the material
facts of the Case are clearly elUcidated and motivated by
both the planners and the legal advisors presen lng the
case.

It Was noted that 'the concept of V ratio decidendi i i ....1

usef\.,',r.\where there is more than one judge, bU~)where only
one Judgement is paased, TO'\olnplanning ii).)plications 'and
policies are almost t!ithout eXception considered by more
than one decision~:making body, as they pass "through

CHAPTER SIX PAGE 144



various committees, before reaching council, the
TO'tV'nshipsBoard, the Minister or the Administrator.
Thus, the application of the principle of Uratio
decidendi' could be useful in formalising the manner in
which different decision-making bodies consider the fac'cs
of a t.ownplanning application, and make the necessary
recommendations or resolutions on the application.

The principle of Uratio decidendi 8 could assist in
isolating the underlying criteria of a case, where the
facts are not clear. The previous chapter revealed that
precedents for one use maybe cited as a motivation for
other uaes , The reason for this is that the basic
criteria of the issue had not been defined and
identified, and the superficial facts of the case were
ark>itrarily cited. Thebroad classific2tion of land uses
into components such as 't'esidential', 'business',
'institutional' etC. is in manyinstances based on facts
and not criteria. E'orexample, a corner cafe maywell be
defined in terms of the town planning scheme as a
tbusinessu and therefore cited by an applicant as having
S.iet a precedent fOlCother business Uses Ln the area.
~owever, this mayin fact be considered to ~~ a community,
use as it serves the local population and therefore forms
an integral part of the neighbourhood. Thus ~;he
classification ot land uses may depend on the scal~ of
development, rather than on the actj.V'ity. The decision
&s to tone·tharor not. the existing activity has in fact
set a precedent should be based on the fUndamental

•
planning criteria ... i.e. is the act:i.vity being carried
out at a sufficient scale to have altp.red the char~cter
of the area from resldential to business and has the~\eby:. .. 't:
set a precedent for business uses I or does it co:mplenlent

--~------~-----------
CIIAPTER SIX PAG~ 145



tbe other land use component-s in the neighbourhood.
Thus, the concept; of 'ratio decidendi V which is baaed on
principles and reasons rather than on superficial facts
and opinions, would assist in resolving whether or not
the pz'ecedenb has been set 1 and therefore ,,,hether or not.

the applj.cation should be approved.

Finally, the advantages of applying the principle of
'ratio decidendi' in the planning decision-mak.:i.ngpro1oess
are that planners would be required to ensure that 't.hey
keep up to date with current t:rends, present a fl?olproof
and well-researched argument, and be definitive in their
use of terlninology.

G.3.2.. The principle of lObi tier Dic't'Wlla
The Vobiter dictum' ( or the remarks nade in passing on a
legal case being considered, do not guide decision-
maki.ng, and are therefore not influential in the setting
of legal precedent. Opinions and S11bjecti ve
interpretations of planning applications, Which could be
classified as Oopiter dictum' may distort the facts, ''.;.:)r
may not complywith generally accspted planning crit;.eria.
For f;e.xample, the presence of hir;h density residential
developments is often quoted as hay;Lnq prejUdiced the
qualit:y o~ a neighboul:'h09d, and there~~ore having set a
precet:lent for :further changes in land use. in '~hi$ case,
th~l:f\:i.ndanl(;lntalsof the case, i.e.. that the Use is still
residential, and therefore conforms with the surJ;'ounding
development shOUld be more influential in the decision~1_' "

making process, rather than the opiniol")'that high density
residential development alte:ts the character of an area'~
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It is recommendedthat this principle be carried forward
into the wayby which planning precedent is established.
By adhering to the rule that lobiter dictum I does not.
influence the planning decision-making process, the
setting of planning precedent would occur in such a way
that both objectivity and consistency are maximised.
This is f>pecifioally important due to t.he fact that
plannir.g matters are open to many interpretations, some
of which may bare no :relation to the point in question.

G. 4. THE DOCU1«Eli:JTATION OF PLANNING PlREClElDElN'l'

Much has been said about the need for flexibility in
plarminq I and the fact that planning is an inexact
science operating in a highly dynamic and uncertain
enviro'nment. Despite this, it is held that a certain
degree: of certainty and consf.abency can be attained by
formal.ising the present manner in which planning
precedlent operates.

The ways in which legal precedent is set have been
det.ailed in Chapte{ 'J.1\'\1o.It can be s.aid that in geherall
legal precedent is set once a decision has been madep and
is documented in a. hody of .case la\,l. This howev~r does
not currently &pply to plannAng precedent which is ndt
documerited in an:(~) form~l wa:!., A pl.anning decision
presently only ~)e6omesa precedent if it is cited
else'tl7het'ein su:b!;H~quentp;t,~nninqapplications.

It is recommend.ed'that all decisions takl~n' on planning
,:matters be dccumerrced j.n a li\anner SilUilar to :Legal
;t>r~(.!er.ient,so that ,easy reference can,be madehy pla~m,ers
and legal aCtvie,o:t:s to the facts and :t"ul.ings Qf previous
Cases. It is also recommende.dth9.t judges or the



presiding officer of a tribunal such as the 'llownships
Board, should require that planners or their legal
rspreeen'tati ves , at.tempt to draw 011 the planning
precedent embodied in the case law dUring their
presenta'tions.

In this way, planning precedent would serve the same
purpose as legal precedent - that of creating a new law
th'):ough the interpretations of general. principles
contained in the legislation and body of' policy ..
documentation, but which are not neo-"Ssarily applicable
~r specific to the case. The a.PII' ttion of planning
pre.cedent in this manner coulA ~~h +:0 ensu...'e that
decisions taken on planning-:,('ela'c$~ matters are
appropriate and up to date. In t..ne case '(t;he::..~eit can be
proven that no appr)prh .Ii.'o p~a:rmi)").'i)' precedent can be
found, a new p.r.acedent; shoUld };Ie set and docvmerrced, As
a re$ult, the~' tem can eva1ve tr'gether ,'>lith society,
and the various advantages aSSj~H1iat.ed wit.h the

l.. ..' . "

application of legal precedent" (p~esen(~(-\din chapt.er
TWO), can be enjoyeo. by all t" ...~e affected loy planning
d~cisions.

(; " s , THE AMENDMENT Oli' PLANNXNG p.:REaEKj~INf
In the legal C1ecision""makil1l;Jprocess, a new precedent is
set if it can be prl;)ven that a lnistake i~as made, or that
a Ol~viation can" ber i jus~ified.. Accordingly t the
estal:>lishment and reference to precedent is both flexible
and apPl:Oplriate. It:. is reccnllnended that planning
precedent. be amended and updated in 'the same manrtar, in
e>rder to ensure (ithat··precE?dent remains in touch \"ith the
dynamics of spcietal trends, and that eXceptional caSes
can be consideJ:ed on me:d.t. As a :result the councilor
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any other decision-making body such as the Townships
Board will be held accountable by the communityfor any
irresponsible decision-making which could lead to the
setting of unhealthy precedent, that will have a
longlasting and detrimental effect on the community.

~o~. CRITIQUE OF THE APPLICATION OF PLANNING PREctDENT
Despite 'the obvi,'\)usbenefits which will be derived from
the application, of planning precedent as describe,d above,
caution must be exercised to ensure that the potential
problems associated with legal precedent are avoided. It
has been noted that if a precedent is set by
inexperienced decision-makers, and is based on
insufficient kno'Wl.~dge,this could lead to questionable
decisions being made. However, if planning precedent is
set in terms of accepted planning criteria and
appropriate policy, there is very little possibility that
the decision could have been based on insufficient
knowledge and experience. The constant referral to the
principles and proposals contained in up-to ....date poliCies
could prevent precedents becominganachronistic and thus
irrelevant.

The fact that there is the potential for exist~"ng
preoedents to (be replaced Py new dhas, has b~en
identified as creating the potential for 'casuistry I- the
malting of e),ceptions. However, this could .be an
advantage for planning as it could lead to appropriatEl
decisions b($ling made in unusual cases. The maki¥1g of
exceptions should only take 171/~ce after discussi.ons of
th~ cri~eria hay~ revenl'ed that the issue is in "fact;
unique. This.is important due lo the n~ed :fa:!.'
flexibil.ity in an" inexaot soience such as planning.
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Precedent has also been critic~,sed for not being
comprehensive 1 as it is decided on a specific criterion
or point of law. In planning, certain circumstances call
for the application of a particular pr.incipJ.e criterion
may be inappropriate in other cdz-cumstiancee , For
examp l.e, the intensification of residential densities may
be appropriate in some, but not all areas of. the city,
depending on the physical, social and economic
char 1teristics of thE:area. It is thus neith,er possible
nor desirable to be comprehensive in this sense as this
could lead to rigid and inflexible decis:Lon-malting.
However, decision-makers must be aware of the need to be
thoro'qgh in the consideration of the relevanit: criteria,
and ensure at all times that the appropriat;e ones are
applied.

Finally I the manner in which legal prededent. is set has,.
been criti.cised. in that it does not provide the public
with the, opportunity of commentingon the me.rits of the
principles of the decis$);)fi"111ichhas been t.aken, This is
however not true of planiti..ng precedent as it would only
be set once all objections and representations have been
consider.ed. This opportunity for 4~bliC participation is
provided for in the pt'ovisions of the legislation and
should be exploited to ensure that the pll.blic
parti.cipates in the setting and application ot; planning
preoedent.

6 ..., ~ Tal HX1£lRAaCn::rCAL SYSTEM Oli' POLXOY r01UfUL~~ION
The Draft Physical Planl1ing Bill, publisl1ed in Februar~T
1990, envisages a hierarchY°r)f devekPpment framewor}tsand
structure plans which has been showndiagrammatioally ~n

-:). . ',' . . ,'.' . . .' ; .. _ _ _ ',_ '''' _ - )1

figUre 3 .1." As the details of the. second draft are. stil7,t.''. .~..

------------~----.---------- ..--------.--------~~----------
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confidential, recommendations will :nerforce be made in
terms of this first draft.

The hierarchy of policy formulation presented in this
draft Bill, i.e. that the higher authorities determine
the broad policy framework without, firstly, reference
being made to the activities presently being carried out
by the lower authorities, and secondly comment on the
policies from the lower authorities being obtained,
should not be implemented. It is recommended that this
proposed system be amended so that,higher authorities are
required to obtain comment from the lower authorities,
and take cognisance of this comment prior to the approval
of any regional or national policy. In addition, it is
suggested that local authorities receive feedback from
the national and regional tiers prior to finalising local
policies. In order not to delay the process, it is
recommended that such comments be received at the same
time and in the ·same manner that inter-c;lepa.rtmental
comments are obtained. (Refer to figures 4:.2. and 4.:3.) •

Onceuupproval has been obtained on the draft policies by
the xarions l-evelsof gover:rllnen.tinvolved in planning, or
the conflicts successfully negotiated, it can be assumed
that all decision-making bodies concur with the
proposals. It is therefore recommended that the
following principles he adopted to guide the application
of planning precedent;

, !:J

L) tha.t all decisions on town planning matters be
taken by the Council in terms of ap}?"rovedpolicies
(bq:th 100211and national)
ii) ·that local authorities within, and the province
take cognisance of, e~istin9 a.ppJ:GVedpolicies of

---------~----------.~--------------------------------
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ot.her local authori.ties in the same province
iii) that higher al.lthorities adhere to the proposals
and stated criteria contained in the policies and
only deviate from principles under exceptional
Circumstances, stating the specific reasons (Uratio
decidendi .) fox' the deviation and why the deviation
should or should not be seen to have set a precedent.

If the formulation and application of policies are
adhered to in this structured fashipn, (t:here is no need
to make their prov,tsions statutory. The policilfs can
the.refore keep pace with the changing na;hure of society J

and.can serve a uSe~ul predictive function. Furthermore,.
the present complex nature of the town planning scheme,
Which in many cases is inappropr~ate for speCific
co:mmuni:ties,!could be simplified thereby spIseding up the

c

planning process at th~ local government level. All
necessary details could be contained wlthin these
rele'"ant, flexible and up-to-date policy plans. In the

r) . (

evet).t where exceptions need to be made to
pl:'opo~als I the reasons for the deviation

C~'e)~plained'in detail and. cl.early motivated. 0

'. D (~ .

~.~$.. TH1SCON$~:tTUTION' OF" !(IRE.'i'OWNSltIPS ~ODD

tha.polioy
f{

t~l:ilould be

"Chp_pterOne'6£ t\te! Transvaal Town-planni.ng. and TO~fnships
orcij.nanca, 116 ofo 15186, provides that the Ad:minis\trator
appo.j.n'ts the l\\embers IJ of the Townships ':aoard. NQ
It'efe.rence is made to. the minimumprofes.sional or aca~~mic
credentials of the.members. A reoent enquiry J.l1'to\1:!1e
identity and qualificati.ons Of the .lhembers o.f ~he
Transvaal Townships" Board .,(The Saturday Star,' :3' Novem~~~r
1990 'Faceless Five contX'ol J'o'burg's Future') was.met. at

\\,

first with a oomplete refusal ~o disclose this\
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information --"It is not in the public interest to sayVi.
Later I after much probing, the qualifications of t'ftlO of
the xiv-e members were reluctantly revealed. In or'de,.: ,to
address the problem that the Townships Boar~ consists of
the &traceless few [which] mastermind a town planning
syst.em w'hich i$ as. democratic as an lraqi tank (The
saturday Star 3 November 1990) , the follotfing
recomme~~ations are made:

L) '.'that tha members of the Board be qualified in the
theory and practice of either' planning or law t or
p~e:ferably both ()
ii) that at least one :member of the Board is a
qualified. legal adviSiot',and another is a qualified
Planner

./
i3:1). that at least one member of the Board ha~ an G

und.erstanding of the local a,uthority from' which the
application is submitted
ivy that the pOr1stitution or tne Board.be made public
knowledge D

v) that the bh~irmanOf t1i~iBoard be train!fd in"the
procedur@s relating 'eo a judicial enq~d1ry,)~nd .local
authori:ty adlninistra.t-.ion !,

o
The relevallt members. of the Etrd WOUld. seconded to
sit op. the Board. for "each appEial., ensuril'it9 at· all't~illles
that the ·13oa:r:4. consJ"sts of at least. :fd.ve![lfiet1!lbers at any
one time.. l?oi;l.'1ts 0 (i) to (ii'i) siloulo1 not.ed ''1h~n
d<aciding whioh members the Board (;1ZOe. ~le.oted to
consider a particulal:' application ..

;; ... I:',)

(,/;;

a

Thes~ rec(.')lt\mendationf3W~ll serve to' open the prt;,\)1$(?lntly
confi(iential sY$tem. As a result of thus~ the decisions
which lead to the estak\;lishmEm:t of -planning preec:;;dent

\ \t,;
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WO\11i'\ i~ approl?riate and realistic I and this 'Would.ensu:!::'e
that·h~althy·planning-precedent is both set and applied:.

I;" •

~ii9. 'rHE APP!il1\L PilOCEPURS
The. ordinance" makes Il,rovision for an aggrieved party iSh
app~al against a decision tall:en by the local authority'~
This appeal is heard by th~ Townships Board in terms 0:1:" . ... .. ','

tbe rules aXJ,Qprocedures .described in Section 4'.>5.:2. ,(X) "
The Administrator' or the lJIinister makes a):~~4sionon~~tl\la,
recol'mne.ndations of the BoardI but is ~c)'t, in t~r;m$ of tlil~~
Ordinanqe, impelled) t.tl' qive reasons :for his deci~ion. Ie

o ~. ';1

It .is recommended that the system jbe amended in such ,~~
way\,that the Townships I30ardmak~sthe final. decision oj~
all appeals:. This would rationalise the curreni~

" sit'llation ttlherebl', depending on the na.ture of th~~
" . ," ., .,' . 0 H

applieation, and in which'·group" area it, falls, th~~
~J.dminist.ratol.",. or .'the Minister.of. ,Local G:overnm~n.t (HOUS~~

'" I)

",~1f Ass~inbly) 0:1: '..,the Townships 20ard :mal~es the firial~
~d~ei$ion(refer to s~ct.io:ri..4,.•5.2. 0:) and Figures 4. ..2. an~~

',d/ ..' ' • .' ..." ... Ii
,h,:3,,) • As a res,ul't:I the' appeal prooedure would hecQ:m~~

~ . • , • I!
()mo:reolegu: anq" consiste'a'lt, as one deeis.ion""making bod~~'

, ." .,' .' " ',', . ','. _ ',q _" _ _ _' _'''' _ " if
would he responsible for·' handling ~ll appeals. .Tb1p
proces$ ¥OUld be .streamlined thereby reduoing timj~
delays i and :faOI~litatint;fdeVelop~~n.t. By :miflximis~m.1J

,. -. . Ii

consistency in ~d~;t:ision-maldng,*:ula the .bearing:" .air
appeals I the establishment of pre®dent. by a, sin9'll~
deeis~pn-~l\aking body would "oceur i.11 a ~iear an,~
consistent manner.;. ~hi$ t!Yould in turn ensure' the co1r
~rdinated citation of planning- ·preceder1't;,. Ii

If

T.he fundamental pri,n¢ipl~s relat.ing t.o th~ hi~rarchioaj~
a'fll'llieation b_f lega.l precedent have .been. descril;l;ed, i~~

I'"ii
---~~~'.~---~--~~-~~~-~~-',~ ~_~~~ ---- __~~ ~jl
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section 2.7.3. It is, suggested that the principle

o

whereby a' ccuzt; ahlays follo'!.V's i ts owndecisions, 'lmless
proven ~lrongin which case it is overruled, be applied in
planning precedent. This will go a long Ytlaytowards
creating con~istencY' and "certainty, and should be applied
at all tiers of 9'pvernment t'lhich are involved in the
PlanninSl decision-making procesa, and the setting and

\, )'. ' '

application of planning precedent .•

It is also recontmended that the Townships Board ~'1'=
\.)

impelled to give reasons for their decision. Firstly
"this wotild open up the decision-making prqces~Jc and

seco!uUy, if, the. local authority is overrUled, the
rea.sons for this must be, clearly stated' and recorded.
This is necessary f as' in terms of the proposals conta;:,i.neg

t:. ' ,', " ',,' ',' """, ," ,,', " ,", ",',' ,'. , .. ' ..in' this seotion i such a decision could 4a\~.e t~e effect;, er .\\
setting a pla:pning preoegent, and thus ('all ~):in.eiple$' ant:!
oriteria 9ui~il'l9' t1.'1edeOl$iOn-makin§'ljPro\)ess lnust pEl :made e ~

available t.o the pUblip for reference.

. . ." -

fo;rmulation and, ,a,pp;t'~al, the nu:mr.>erof potential appeals
would be red.uced.. .APp~;;;~)aqain$t. d~cisio~$' taken by "thE!.(I
)._9ca.l authorit.y ShOllld only :b~ beard where' tthe appliG:an~
is of ''tne opinion,. anailcan provo the following:

il ,that. the"'ldcaI' a.utnm::ity has not: acibared to tH:e
~:op.opalS coxrtain~d in t.~~.~~~ov:~~~~,io;;es ,
.ll.) that the. luaterl.Bl fact~-.:~~~, \it~e :D~:ichtllat
an except, ion c,',an, 'be Iliad,e ~7,liath*1!~'fu~,.f~,;>/~ep,J:i'mt'1111 o

not hav~,the effect of>;setting an unij~1.thY precedent
'I • \ - " r:: c;~K . ;_l.

o
Ii

This "/il1 ensure. that a.ppeal.s arE! 0 c:1'11y allow-eO. when
1I

s.o that the current s;i;c,uatiol1 whereby

CHAPTER SIX



applicants often abuse the appeal procedure and establish
unhealthy plianning p:r$cedent in theil:' privij:te interest,
is :ra:tionalised. However, point·:::tt'lQ ensures that a
degre$ of flexibility is built. into the propos.ed system

. c

to provide for tne consideration Of unusual cases.
,

,In"an event \'there the a~pJ_icant is dissatisfied with the
deed.sian taken by the Townships Board an¢!,p.ppeals to the
SUprEFfme Court, it is recommended th,at t'h~.,judge take
cognisance o,f eldsting pla.~nin\9' precedent and approved
1901ioies in '.order to decid~ \V'hether or nat the appeal
should. be ul?held. This is necessar~' du.e to the
importance, of remaining 7}p-to-date t~ith curr~nt trends
and with cl'ecisions tawen at. 'the various !;tiers of
qqvernm.ent on planning:~,·issues. It is also recc>lrunended
that the ''l'ownships Board. be hQund by its previous

. " ~ . l,l

6. '00 THE PROCEDtTll.S Of! WHE f,tIOWNSHXPS a()AttD JU!!UING
I~ ,

At present the BOard may, sullject 'to the provisions of
thi'J Ordinance I .make its 0 own rules regaZ'dit!9 its

,.,,' . . '., 'J

prccedttre.. Altbough the Board.I as an administrat.ive
t.:ra.}:)llrlal., lias to cohtply with the principles of natural
jUstice, "it is SUl)mit.t6dthatft this phenCllnenon l;as b~~n a()
"contrib\lting "fa~tor"to t~e ad ho\,; and in~,(>n$ist.ent maImer

in W.h~911 to. wn plal.lni ..n;p.~9'.•••"e.c.•isions.I.... taken within.. s~,t""!!!
oprovinc~ aKld:munieip . it~, are Inade. \,,,J

D/1 .... ' ... 9
It, is re.CO!ll.Illsn. d.ed~••••.~.'.at.•.t..•.h" ~.a.,~i-J·I.UdJ..·OiaJ.p;ro..•ce.dU. re...of
tbe 'l:ownships: So Q. be altered to. that of a judicial
~'~'t"') . ;. .,

0t{ur't Stln!~/9~aracteri~tic$ of judied.al decdsiQn"'makin9
are as.,folJ.c\\ts : n

.--:.)

"
a
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i) the parties to the dispute pl.'esent their case
either verbally. lOr in t1rit1ng
ii:, if dispp.te 'between the parties,' is a q'J.est,~qrl ef
fact, th~ facts are ascerteined by means of; evidence
with .or '·dtheut the use cf vlitnesS,les c

iii) 1:f the. d.ispute loetwe~n tbe par'ties is a question
of ,law, then the parties submit a, legal a~_5l!n$nt

'rhe judicial deoision"'making proces,;:: 'Of a TO"lnships Board
is essential as appeals against decisions ~n town

:;) ....,

planninq-ralated, matters ate h(~ld and heard i.n terms of"
,~i ,
lboth ~tatute· and admin'istrat.i,ve law. Furt.hermore., it is
j~:ft''anthe ¢flse that a plannHi~ dispute origlna:tes, and is
lsettledj "on a, point of" law$ Co HoweverI as the dispute
Toetween the part.ies is :most oft:en a l:;rue'st.:t'6n ·of pial'1ning

o

criteria ·and 'Plann.ing p:t'~ceQ.ent, it is recQ:mmen(}edth~t
{'!', ,', . " i'.... ,."... ,', 11.. . I,

an additional point be added to:. :!=h~three present.ed
'.,< .' . . ..... ; .... (i ;' .' . 0 ,',' . ~J~,

above.' '!'his.'would. :read: '".';e' u ,

'. ~'J;;'), '1f·•.the dispute. .between tht.. pal"t1elb is question f_\
o

;,of\\i~Plannin9 criteria, ..tll~n .the, ,Pip:~ti~s;, subnd.t. a
'$fUitable plannim;J"'related al!9u:men'l;:, ..':d.ra".ring 'on a set

c or fo~mal" ~ndx~pprofll':iat,e pl~nn~~~,mpr~C*ldeetS. 00.

() v

9 '.' ..... c.;,.. .' . '.' ,',. .,' .• :;

C!HB .r,OCi}.t, AU'.tlHOR:.t!f'g PXllUmING·' ~IO¢lllSS
. 0 ,,';0 ,Q)-., ', .. ;, " ,', 0 . . f(:b

(I,:\\f{ll local ,authoriti~s Use .ditfe3l'ent °plannin~;p,"a~~
decislori~mak~n9' proCesses ~ N~~~1t~he1ess I" "it is' posu!ible
to :make9'eneral fecQl\nnenda~tidn$ which would ~msure a lfrore;_v"
ra:tdonal and·' .e.f~ctlve °plahning and" dedis:;on ....makin).:;\

t,'", ", , ',_,' """"""'.', ,_ ,'._ "processes within tile loq,al government' 'lste:m.. These are:
o " . c

i) 'that' all leea.l a~\'tho:r:ity depart:merU:s liais~'
l\ . ,

,:\QloSe.ly during th~ planning process
ill that the offiei-{tls (if both the, Pl.axinitlg and city

'. ,' .., ,,_,,''', ,,' - '/J{ ,,- ,_ ',' ' " ",' , ,',' ...~ ", " " ",', - '. ': ,_', ,'. ',)

Sec:t'GtarY:!'s"-Departli,'~nt$ l~tuis!eel,osely c::p allleqal"

a



!J t;::,

:matters pertaining to plarlning Lsaues
iii) that cur~ent approved policies be constantly
,¥:mended"to ]teep pnca lJith the dynamics of the ci'cy
iv} that cognisa/bce be taken of national policy
proposals to ensure consistency
v) th~rt 1901iiabians t1ho are r\~quired to make
d9(Hsions on planning matte1Cs undertake to gain an
uncl(;>X'standingof planning criteria, and understand
the need. for ObjectivH:y and impartialit.y
vi} that. in tli'e case of a disputep the public

/)

interest. criterion
mediation conflipt
vii) that 'the full

as base for the

range of interest groups be
c<?nsultecf.prior to the approval of ¢;i!.ny policy
vl:kt) "'t:hat a genel~al '9(:1al" for the. m~agell\ent of
citY" be identifiecll'l;Q guide daoisf,,"i)n....:making

theII
II
Ii

Ii
Ii
II
I!
I' o 0

\R~-~eSe reOQlTlX.lefitlfl't:tt;ms would l)1axbdse OOilSi.stanccY 'Vli thin
'~...0 deCi.SiO~l-l1 .•~k:lng-p,,~.ce.sses .taldl1g J;.)laoe. '111..1.·1:.1'1.111.·.. lQot.l

"1JQye:r:rUllent. al"f:::1 "10u1d t;;::risure 'that. any decisio!'Af" 't';hich
. '_ ,', _ ,_ ,', _ _',: ..__-- - __, _ ,',' ,", __ , _', ", ,',' ,,' ,- _ .," ,'_ _ "', _ 0,')

oould lla:\fG '~he 'eff~gt of $ett:.;i.n9 planni1'lg precedent are
');1t':lth(~ount\ and we+:t':'9'l.~o\ll1ded•... In atldit:lollf• politic5 ..arls"
't~ould be requir~~, "to .remaining ne~tral ai?~)to lUQ'bi vate
fd.r decd.siorllt:r tlhieb UI"hOl.d tbe publJ.a irrtere.stt rather

c. 1;:.b.al').r,r(ltect~ileg ri mino:d.tr oesire or opini,pn"

and

[I

a

6,!~~ <> 1'HE Rfl2(OVAll 011' l<USWR:t@'l'IO:tJS ACro, ail O"J1 19G'1
!~Iit] r~cc)':mnu'\~~ld~dthat tbq Act be amen<ied· so that the

Ii " .' . " ... , . ,.,. . '. i';'-\ :: __ \ "~,, " '" __ .~- _ " ", _ _,' ,I

1<liea1".r;tutho~ity 9ai~ydGlegae(~d powers ft.!;) approve I . or
:t.·~~fuseappl.iJ'at.i.cms submitted "in. '(~~rlns'of this cAet. "l'his.
~~4qld ~~lill\~nate:':~the" cilrrentt loophcrlr$ wldola allow's
c~ln~u~~n~%.to o:bta:1l'1approval on a r~~oning' r;tpplicat:ton

il
iil\
1\
II ,.~~~_,t;;...~___..~~~~~~~~~~~.~ ~I'*-,~--_-._~{--.tt!."'"

l\ _ ,'" ~ ~ /;
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through the pl:'ovincial author:i;ties by si:multaneou:sIy
applying for the removal of a restrictive conditi;0i:l of
title tvhich \l1'otlld only be necessary under exceptional
circumstances. In this T:la'fj, all decisions on plann.:i.ng-

[)

related .matt(~rs WOUld.be made hy a single plann.ing
authority, thus facilitating consis'cency in d.ecision-
):Ilaking and. ];Ireventing the establishment of improper
precedent.. In addition, the process would be speeded up I

and .the etltire system rationalised.

® • 13., Il1Um:tI;\Ry

!t has been sho't'm that the public interest has been..the
primary concerns of plann~rs 'lrlorking within the public
:seater since the inception of the profession and its
%7elaj:edbody.of legislation.

HO\'J'ever, t.ha discussion presented in Chapter Onerevealed
that t.here is no" single <)r cQnclusi va i .-It,efinit:i.on 0\£ the
'public intel:esi;' ~ It is there'fore recopended tha.t
P'llbl~c,sectox' planners redefine their specific roli$ in
terxn'S of the nature of the issues they are address,~n9,
and the pa:r:t.icnll~r cl:i.~nt. In this .waYt an .appropr~,ate
¢ond~ptio:n of the. public irrt.erest /~a.)ll be applied and :~he
n.otion :tetains ()fl~xipility. In li{~dicatin9' themselves\\to

,erprel'tec'!;~in9' 'i;h~public got::1a, it '1s nsvertl;teless nece~s~;rY'
". ,. . .. Ii

:1.:0%' '_pltmners to constantly p~mind,.thenlselV'es oof :the nEied
. fl, .,1.- _ 0

'I:;~ oV'e~,ct)llle the li:mita;t;;iQ~j.s "~:;bisoO~loept.
Ii

~I 11

11. m~jo:r. aspect guld.in9 .the reform Qf planning. la~111lin
ltrith'1;,itr,.t1hG .:1.9.;0'$ \~~ ..th~ ~eco~m.lotion ".·f '1:. he n. ~"d. .•..10"
CQlnmun~ty J.nvol:v~ment in tlMl l..I:1terests C!f. pr9te?tl.ng ~be

o . ',' "". ", '. , • "', I!, , '0 '"", , '... :!

l)1:!r)l:r"e 91;.')od. . In Soutll AfrJ"ca, however, tbe proV'J.sl.~~ns
i· ., ".. Q . . ,

ooxrt,tll~~~in tb(/!!le9'~slation :t'equiril~9'the involvem~nt oot;
J~ , \1' '': (\ c.



the public have firstly expluded the majority of the
popu.lation and have seoondly, re~ul ted Ln the pp,~tection
of the' pr.ivate, rather tha11 the public interest. This
was illustrated in Chapter Five.

At present a system exists 't',I'herebydech;,ions taken by,the
Council in the publLc interest are frecluently overruled
by Iligher authorities on the basis of an applicant IS

ri<;rht to oiOject in his personal il'lterest. It is
therefore recommendedthat the legislative system, "lhich
is intended for Use by planners, should be formUlated by
legal advisors, ensuring that the legal system
facilitates the planning process. Planners should be
:represented in this; process so that iche philosophy of
planning~ and PUblic interest criteriolu are facilitated
,by the legislation 4 In short, planning law should be a
means to an end, and not an end in itself. These two
professd.ons work hand iI)' hand to uphold t.he general
'ttunfare of ~ociety f and therefore should ):Je:i,na9'T'eement
on ,~thefundamentals. of jurispru.dence, and howthey relate
to -Planning and planning leqislation.

Planners a':t:e inevitably required: t.o find "q oarr,edt
iJ i

balance between the qpPosi:ng valuels of t.he. puhlic and
private interest. It is t.here:l:ore essen:t~al that
planning 1~9islation incorporat~'f ala effective me9,-:t\sof
~nsurinq that neither t.q,e publl0, nor the priv<~te"
.interest ~;s.favoured.

. . 0

Pltmners,must be aware th~:t t~1¢.dac).siof.isothat th~irDmake
.' '.:".. o ",

have .obqt:tt' iWL\e~ia:t:;~ >:!~nd f ldng, "t,:er'lli, anti.' direot. . 4:0<1
'.. ;.' :) '-" _ -, d - _c. - ',-,- Ii- _ - :,(;> ":,0 ',_) , ,,) .,:" .j

5tndire~t eff~9t~ on."soci~:tY. "T'~d$~qa:n.'be'~omparea,~'I;?'~h(i:
n "law:"of 'phy~\~C$~~l,ich~t~'tie$ :"tpa\ fQl': ';~ye.r,~act;iolit;th~e

o 1;1 0 \. c. ;' (,

" (I
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will be an equal reaction. Xnplanning, this principle
is <.less simplistic, put each d~cision a planner makes
will have a set of consequences attached to it. Thus
prior to finalising a decision, planners shoUld consider
a comprehensive set of alternatives, and evaluat~ these
alternatives according to the nature of the potential
consequences. It has been shown that the setting and
applicatiun of planning precedent is potentially the most
significant of all consequences resulting from planning
decisions. HoweverI there are few( if any examples where
planners have incorporated the principles of prec~dent
into their decision~making processes, or evaluation of
alternatiVes. It is therefore recommendedth~t planners
consider each propos~l.and decision which tbey makp. in
tel7:l'llS of the pr:ecedent it could set r and the effeot that
this precedent would.have on the publi.c interost. It is
essential therefor-e, tha.t: p);.;t:nne:cs go ,beyon('l ,·,he

;( - '" - <-y

application of conventional deCi~J.i.,'m"':making~nK~~s;l$v and
arbi trary use of the publl.C interest ori t.eriorl", 1..'1y
integrating, the" principles of prepedent, and its.

p

consequences, into, the proc~ss of planning."

6,.14. CONCLUSION
,: "Planning 'le9;islation does not; solve problems, it only

provides a framework withil1l which solutions can be
found" ..
(Bur~erl 19~O, pll)

"
o
'rhe cqanges that oal;'e p;,opose;d .t~ the town plarinj,.t{g
le9is~~~~e and 4e~isi~~-l\l~~~~ S~ft~PiSOpr~sent'ed:i~ 1:his
C.l.>.x:t;~1;.$J\~~J.~..~~~~~ Il~~:ji~ PiTeq;) b~~ ,>!bou1;d b,G
perc'el.V~~rather J,n ,tertns of an ,ov~JtlZ~~<!ed to refo~I/' __ . :', _9' _ I:) rt. - ~ .;;0;:. --- - .: - - ,-- ......-..,";:"_....... - __ _ _ - _ -- '~~~,
i:tlt~ la~ il1 S:I\,lth AfrJ.oo. '1'4$ specific recollUnendatil':m~~\

\\u 0

,~\S

o



which have been madeshould be incorporated into a broad
reform of the statutory town planning system.

In general it can be said that any amendmentswhich are
made should serve to simplify and rat.ionalise, rather
than complicate the system. The formal, and informal
education
advisors
presented
undertaken.

of students, praoticing planners and legt\l
on the principles and practical. aspects
in this concluding chapter should be

Finally I the scope of the amendedprocess. and legislation
should be strengthened so that the consistent setting and
application of planning precedent is ensured. Thus the
implementation of the proposals and reconunendations
presented herein would faoil;i.t:a.te society in attaining
its fundamental goal of upholding the puhlic interest.

\~~---------~~--------~------------~--------------
tllAI>T.~RSI)(
o
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