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o "I‘he nature of plarming precadent and t:ha way in t:hmh it‘
o is ae’c ‘and’ applied in. primipla and . praczt‘ir.e will e
. deserihad. This will he compared !:a iggal precedent and . -
critic.w.sed aacardingxy. case. stuﬂies will be used ta-:_ SRR
:_illustrata the pracztmal waya :L:n whwh planning precadent_; s
-. is crea'l:.ede ,‘ S (5 N _ o

-.I'

: :'_:_._'-'-"Lt‘hm di&se&tamn m.},l explnra tha*princa.ples nf 1&9&1_-] -
precedert and how they are applieﬁ in the legal decision-
' making process. This will take place in the £ramework of
. law. and the Seuth ﬂfr.j.can legal sya&em - Phe aimilar "
o __dbncarns af plarming and law. will be descrihed. e

Wl . 'I'hé__ dlssertatian will cancluda with g set:? ﬁf’" R
- _.'_'-racommendatiana which serve <o ratnianalwe amﬁ fama;ise SR
"ﬁhe way in tfhiah planrxing p:r:ecedani: 1§ sat an&: uaed. T

| 11 ﬂiscussibns w:.ll talka plac:e in terﬁs uf the nat.ian af_ I
 the public interest s it 45 viewed from the: perspective
© ' of the public sector Plannem The growth and development .

el of plarm:mg and planning legislamon wiu ‘be- trace.d t'.o’
illustrata the. puhlic intar;ast n&tum of planninqav o



. Planning and p:!.anning legialatiun arese. ont: of a n&ed ts
- protect tha publm interest. ' Hd’ww:ar, over time, Iess.' -
attantian has been fnwsaa& on the publi‘c intsrest, and
-_proaaaures set out in the plémmq legliaatmn have not
I meilitated publiu planners :m the:u.r tasks of uphalﬁingi_ .
: "thﬁi public g&;od. _.: T U o

_vne nf ﬁha majcr g:rahlema assuciate& mth contémparm
""plannfng practiae is the mt:onsiafent and ad hoc manner -

| -largely attributed to’ the plecencal fashion in. which
" devisions are £aken on planning matters at the various
- tiers of: govarnment._ Pmnning pregedent can; be

~in’ which .planning pracedent is applied. THis cap be o

_-='_._ar§.ticised i'g;, ﬁany instamea in that it servas to :Eurther EE

_-_._'_.-_=-the privaté mi:eresi:, often a‘l: the expenae o f tha
] 'ﬁ-‘!-.—ccallac't‘ *a gma, :_ S ___-_: et : )

: "'_;'I.‘he px;hlic interaat is 4, notian frequentfy usgd, but __ @
) ";_éseldm lg.'nderat:ead. as a rasult, s :impact is weakenedl,

] and t:he priyate interest, assisted in many circumﬁtames? SEREEI

:by the. applicatiam of unheali:hy pl‘anninq precadent, is'

.5treng1:haned. Tha. planning pmfessian is Gﬁnstan t’.ly o .

- updexr firs and thus pubiic ‘planners are. find:ing'

-_j.fi.__.-themsaivea in the poaii:iun whare they are’ required to .
L _defenci* thair mla in. aac;iaty. In light: of. this, it is .o

- t_-*‘easential that plarmers soneentrate on the affacta ‘?:hatu__
o --ti'gﬁi:r eiec%gims will hava on smiaty = an& the jmpact that
L planﬂimg__ pma__' Nt h&a nm swi.atal px‘aaessea« : o
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BBCK@ROUNB B‘EATEHEH'I' .
“LaW'ls the=warp and woof of soclal lifa, and so far fram
'belng concerned with a narrawly circumscribed area, is
all pervaaive. It iz not only concerned with the
-patholagy, but with its physmlogy as welle,

'(Hahlo and Kahn 1968, pl} o

'-Plannera-working-in.tha.public'éectdr are concerned to a
largé extent with preparing public policy and development
' plans, and considering applications for town planning

permission, Their tasks involva evaluating the effects

that their decisions w:l.l1 have on the social, economic,
u’physlcal ‘and political aspects of soaiety._ Tn general,
'"”planners recexve rigorous training in various gecision-

making - models, public particzpatmon, and means of -
_ '_ ; undertakrng Bxl:ensive emp:l.rical analyses of e\':l.stlng'_ '
.. social and emnnamia trends, and applying thESe to the

"-future. certmin,planners axtend ‘thaiy studles further to .
- dovdr aspects of the design of urban areas and pruject
managament skzlls.

_:However, ‘the tra;&;ng ﬁﬁat planners receiva deals almost
exclasively ‘with the _'what’ of planning, i.e. ‘the
processes téking place in the urban: environment._-?ew.j

- ‘planners have a sufficlent understanding~af the 'how' of

_plannimg, i.e. the 1ega1 and 1nstitgtiuna1 means of
ensuring that all the ‘what', =sd carefully and

camprehen51vely preparad at the drawing haard, is _:  -"

- _effectively and eff;ciently 1mp1emented.
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2. PROBLEY L g .

2.1. rlamn:lng Law = The current atate of the Art

It will »e shown that statutory plamniing prov:.sions have
beasn in existance s:.nce the late nineteenth century.
‘Despite this fact, the law pertaining to planning has
only reoently been recognised as a subject worthy of in
depth investigation, w;i.‘*t.h the yesult that "the law
‘relating to planning in South Africa is still very much
in its infancy” (Van Wyk 19%0, p2). In addition,.
planning law is not comprehensively covered in many
planning schools, and no general principles exist for the
application of the law relating to land use planning.

In recent years much criticism has been levelled at
planning legislation, and the cjuestion has been raised
whether or not planning law has had any real and pos:t.tive'
caffects on societal processes. In fact, many critics of
planning attrikite the problems associated with the
planning system to the leqal framework within which
' planning operates. -
. Grant (1982, p1_) 'suggésts that plaining law, and the land -
use - ‘planhing -ésrstom' in post-war Britain, is-.:.-'l-.he most
controvers:.al of all "regulatory machinery". He goes on

to say that 4as a result, “the planm.ng system has in. .

effect had vary 1ittle impact on shaping urban systems
ané oatterns._ He attr:.butes this to the fact that the
exisfmg mass of town planning legislatmn is highly"
- technical and poorly co-ordmated. " As a result, the

: planning administrative system, which relies so heavily

on general publid support and understanding in the publio

_ 'partlc:t.pation };nruoc:essr”,i "evmcea every sign of slipping
o '_farther and fartm.r away from popu'l ar intalligimlity"




('Grant 1982, p36).

A further criticism of contemporary planning law and its
relation te land use planning is discussed’ by McAuslan
(1980, p2). He states-that planning law is subjective
and biased in its exercise of power, "so that far from
‘being a __"gold.én metawand® of planning with all other
aspacts in a state _of disarray, the law, its-
admm.strative and official interpretation ... ls {tself
a major contributory factor to the continuing disarray of
"planning. :

Tt is suh_f_mitted that vontemporary South 2frican town
~ planning legislation is by no means exempt from the above
eriticisms. The legal system within which towh planning
decisions are made is unco-ordinated and relatively weak.
As a result planning is becoming less effective and poor
dec:.s:l.ons are continually being made. In addition, it is
.cnntended that the existing body of planning leg‘islat.wn
| ufhmh deVQlc:ped out of a need to protect thn public_ '
'interest in reality does not do so. :

-'J?he SOuth m‘.’ncan planning system fcllows a spsc:n.f:.c_
ai:ructure o:l.’ dec:.sion—makmg -and formulatz.on of policy
guidelines. These are to be discussed in detail in
Chapter Four. It could be reascnably expected that, when
planners working within a lécal authiﬁ:éity take decisions
_relating to an area under their 3urisdicti,an, which
comply with this definad struutura of dec:.s:.on—making -and

~ policy formulation, such a ‘decision wi:i.l be hinding.,_ In

| __'_:practice however, due to the nature of the ‘appeal -
_proc:adure laid dovm ‘in the. 1egialatian controll:.ng the
 submission and - con_s_i_deratlgn _of. town planning
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applications, (e.g. the Transvaal Town-planning and
Townships Ordinance, 15 of 1986) appeals against planning
decisions taken at the local government level are often -
upheld by the Provincial Authorities and this, in certain
circumstances, has had detrimental and far-reaching
'effectS”dn the local community in particular, and the
‘urban environment in general. It has therefore become
_necessary to investigate and expose tha varlous reasons'
- ag to why this is taking place. :

' 2.2. The aettia:g of manning Pracedent ~ Cause and Effect
'Varlous problems arise as a result of the current
procedu:es set down in the planning legislation, One of
the most fundamental problems which has . far-reaching
effects on planning, and therefore on the land use
structure and land values in urban areas, is the setting
of planning precedent, and the fact that in reality, this
"_precedent serves to uphold the private interest. By
definition, legal precadeﬂt is ‘wthe natural inulination-

to regard the decisions of the past as_a.guida to the
_ future" (Hahlo and Kahn 1968, p214), and as such has the
hinding effect . of a decision. It can - be said that in
_ pr;nclple, any decision taken on an applicatian for town
. planning permission could set a precedent ~if this
decision is reterred to by an applxcant or a decision~
‘maker in subsequent cases. However, in planning, unlike"

' .in law, this decision is not binding. =Thus although the

“local authorlty\and the Prav neial Administrator are not
___empot»:er:ad o make laWs ~ this - autho;l‘ :'..'l:.y rests with
- Parliament — through the'making of decigions and setting

'  _of precedent, they in effect declare what the law ia_

(Garner ksal]
. \ﬁ




Precedent in planning can be created by a decision which
has been taken regarding the approval or refusal of an
application for planning permisszon to change existing
land use rights. Such a decision may be taken by the
decision-making hody of the local authority (acting on
recommendations made by town planning officials) or by
the'Erovincial Adminigtrator (acting on recommendations
made by the qunéhips Board) . Policy proposals
-foﬁmulétad by planners, and abproved by Council, could
algo have the effect of setting plannihg precedent. It
could reamonably be expected that such decisions and
policies which are taken by public decision-makers
elected by the community, are made in the public
interest. However, recent decisions relating to town
planning applications in the Transvaal have indicated
that the potential exists for the taking of decisions
which on the one hand fall short of protecting the public
' intéregt; and on the other hand further the intereéts of
the private individual. This will be shown by way of
‘case studles in Chapter Five.

Due to thé physiaal and spatial implications of town
planning decisions, the setting of precedent very often
 has an impact on neutral third parties who own properties
in the vicinity of, but not necessarily adjacent to, the
erven on which the. planning precedent has been set. The
* various consequences which result from the application of
‘planning precedent will be introduced in Chapter Four,
and illustrated in Chapter Five. It can be wsail
. therefore, that the degree to which the setting of
planning precedent will impinge on the amenity of a
neighbourhood depends on the nature of the deaisions
taken byzthose-involvsd in the management of the urban
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environment, within the framework of town planning
1egislatidn. . ' |

One - of the pr:.nmpla advantages associated - mth “the
applicatian of legal precedent is that it creates

consistency in decision~making. However, it will be
shown in this study that, in comparison to the setting
and utilisation of legal precedent, planning precedent is
established-and'applied in a random and ad hoc fashion.

This can be partly attributed to the fact that planning
'is an inexsict science operating in a highly dynamic und
fluid system, and it is therefore often difficult to
prove that the facts of one case are material to another.

- The .ﬁpplication of planning precedent is = therefore
difficult  to admirxlster, opening the door for
quesﬁionable . decision-making, -thereby- . ¢reating
-uﬁce:tainty.- As a result, property owners can not be
assured that their investments are safe as there is no
gquard agé.inst the intrusion of incompatible land uses
should an unhhealthy precedent = be  established.
Furthermore, ‘land use decisions that appear to be
. relatively unimportant or which c¢ause small scale
amendments to ‘the land use StruCture, may have a
-pronounced impact on the delicate praceases accurrlnq
within an urban environment.

It is believed, however, that the main reasons -fcir the
setting and application of planning precedent (which in
- many cases negatively mpa.cts on ‘the urban environment

and the local : community), is the fact that ' the 1aga1 N

s_yst:e_m within which planning operates is uner_uctured and
does not make provision for the organised and consistent
application of planning precedent. Unlike the British
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pl.arming eystem, precedents set by h*lgher authorit:.ee
suc':h as the Provincial Admlnlstrators are not hinding on .
the. lower au'l:hcrlties. ' S:Lm:.larly, a decision taken by a
19:::\1 authorlty on a prew.oua applmat:i.on need not
nacesaarz.ly influence any decision wh:.ch is taken by a
higher authority, or the same local authority in
subsequent cases. -Furthermore, in eonsideration of -
_ dppeals at the provincial tier, decis'iau-makere ai:e not
| bound to take cognisance of precedenta“ already set in
other local authority areas which are ‘relevant to the
_ town planning appllcation in question, There is no
1egislii'tive- or other rule which stipulates that planning
dewis’on-makers are obliged to refer to precedents set in
previous cases or the outcomes of decisions taken in the
past. These factors 'l;aVe indicated a nead to investigate
tha current situstion, and recommend ways in which it
s'hould -he _amended:. : ' ' ' '

3, :am OF THE STUDY | |
The aim of the study is threefold. The principle aims of
the study are firstly to isoldate the reasons for the
seti:i_ng “and applieai:ion “of  inappropriate -planning
precedent, and secondly to develop a formal and organised
strategy for the application of planning precedent. This
| strategy will seek to overcome the present prublems set
out above, and to avoid the setting of planning precedent
which prejudices the public interest in the future. The
third aim is _te gain an understanding of the relationship
between plann:mg and law and to fing cerrelatmns between
. the roles that both disciplines play in ordering eociety. _
. The appl:l.cation of precedent in both p}annmg and law.

-Will he cbmpared and crit:.cally analysed-
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The study will conclude with recommendatlons on various
‘means of eliminating the weaknesses of the current

plamung legislative system in order to ensure that South
African planning legislation facilitates, rather than -
‘inhibits the process of planning in the interests of
: prote.cting the common good. -

4. BGOPE MD LIMIE‘R’!IONB :
The scope of the study is plannlng, plannlng law and the
 public 1nterest. The following asPecter111 therefore.be
researched and analysed in order to achieve the above
alms" - _ o _ ;
- i)y the primary princ'iples and - _concepts of
_._Jurisprudence _ o
-.:il) the basic 51milar1t1es between the concerns of
plan, 19 and law:;
iii) the notion Qf the puhlic interest and how 1t
 relates to law and planmning ' : :
'iv) the fundamental characteristics and prlnclples
"~ of  the doctrine of 1ega1 precedent _
V) the variaus reabons why tawn plannlng precedent
is ‘presently negatively impactlng on the urban
_env1ronmnnt

In order‘to expand upon the ccntentlon that plannlng, and -
therefore the setting and use of planning precedent
 serves to uphold the private rather than the public
interest, it will be necessary to explore the growth and
evolution of the notions of the public and private §

Jinterests _::.n pl_.anmng and. town planning _1&9‘151&1:19:1;_ S
Practical case studies will be uséi:l”ta"'illus'trate the

carrelatn.on between the theory. and pract:.ce of the use of
 planning precedent. xperts in the fields of planning
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hnd law . wi 1 ba consulted in order to gain an
understand;ng of -the fundamentals of legal theory, and
how it is practiced by these invalved in planning matters-
at. the local governmant level, '

The s@ope of-any study.givea rise to certain limiﬁatibns; .
The nature pf the planning system in South Africa is such
that planning issues pertaining to the different race
'grcupsfara dealt with by various bodies in terms of a
sepéraﬁe legislation. This study is related purely to
the system which governs town planning issues falling
within white group ‘areas in the Trénsvaal;_- The
viewpoints expressed in this dissertation originate from
the perspective of a practicing public sector planner,
with emphasis throughout being placad o the need to
uphold the public interest. '

‘5, STRUCTURE - ,
This dissertation consists of an 1ntroduction, six
chapters and a conclusion. ' '

- The first chapter_introduces‘the'threefconcépts_which
together_fdrm the scope of the dissertation i.e. the
 public interest, law and planfing, and discusses the

relationships betveen the three. B | -

Chapter Two serves te proV1de the legal context within
‘which town plannlng legislation is to be dlscussed
'throughout the dissertation.  The principles and
_'application of‘ 1egal precedent, are detailed in th;s B
' secticn. ' - o - : - L
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The-third-:'cﬁapter .déscribes the origin arid-evolution of

modern - téwn planning” legislation in both Britain and
South Africa, h:.ghln.ghtlng the public interest aspect of
'-..tha 1aw ralating‘ to town plann:l.ngt- ' '

" Chapter Four -di_zscu__sses_' the nature and role of town
-planning legislation in general, and places town planning
' 1_\a.gﬁ.9lﬁ'tiori_ in the context  of ’me N Sb_uth : African__ __
~legislative system ‘The Transvaal town planning system
is d:l.scussed :m terms of both the public z.ntere* and the :
__-sett:.nq and app; ‘izzatmn of planm.ng prec:ecienm

'-Tlie :Eifth chap'ter' discusses" a series' of case studies -
'~ which illustrate the practical aspects of t&lie. theory'
presanted in the precedlng f’our chapters. - :

_'_____The -sixth and f:.nal chaptar presents a set of'_
'recomendations and propodal;s which attenpt to overcame .
the present problens assoclated with planm.ng precadent,

| _' Use will be made of the pri&zc:‘ples of 1ega1 precedent. _
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| CHAPTER ONE : THE PUBLIC INTEREST, PLANNING AND LAW

lado IN‘I’RODUC’.EION .

_. Tc:wn planners ' particularly those t-forking in ’the prl:.c;
sector, are the duly appointed agents of soc:l.ety'-
 responsible for fecll:.tatmg ‘community goals such as
eﬂual access to ‘public amenities and social services;_ _

'I‘hid collective coimunity goal is referred to as fthe

_pub'l.ic 1ntereet' or the 'common good', and is the

- fundamental criterion guidinq the public pla:nner's

decmeion—makmg process. However, unleee there is a -
mechan:uem whereby the community can be assured of
enjoying theee publa.c serv:.ces, the plannerts efforts are’

to- no -avail. ' This ‘mechanism is’ called 'the law? ‘or

| '1eglslaticn! ‘and it is the relationship between
- _"_planmng and' law, and the concerrn of both disciplines in
- protecting the publlc J.nterest, which form the underlyz.ng_ |

_theme throuqhout 'l:his dlssertatn.on._

It is essential fer -&ll plannere to ‘have & punl’

N | understanding of the relatn.onsh:.p between planning ‘and -

~law. - This will enable the public planner to exploit the o
opportanitmee erlded by the law of ensuring that. the - =
-commun:.ty is able t6 attain its fundamental goals. Thé"

_- eimilar concerne of: planm.ng and law will be hn.ghlighted

in order to explain the reasons why the scope of the
d:.eeertation Yig. plann:l.ng, 1aw, and the public in‘t:ereet ,

| "_has been chosen._}' '

4.2, THE punnzc IHTEREBT

“In nrder to maintain an cbj ective perspect:we ; _the notzl.cm_ o

of the pnblm mterest w:.ll be addreseed :].n terms of ‘both

L



. the constraints and the pdiﬁts in iﬁsffavéur. Discusﬁioh -'

”';will be restrlctad tu the appllcatlnn of this notion from
the standpolnt of the practlcing public plannexr working
within the framework of relevant _tpwn_ -planning

 fg1eg1g1atibn.

1 Bude mhe °9uh1ia zntarest" nafinad _ : S
'-Thaﬂwublic 1nterest, ‘or - the public good as it is alsc-
'_calléﬂfﬁls a notion often bandled haut. by planners who '
attenpting to ratianalxse their plannlnq decisions. The

q"term.can rafer to a value syatem, a uollectxve community

'fgaal or a ‘prineiple guiding the declslon-makzng process.

VTha'public interest is regarded as a. "standard ‘against

 fwh1ah1to Judge. the‘dlfferent act;vztzes which make up the

. Job of plannlnq“ (Fordham 1989, p21} - It has also been
'gextenslvely uued as’ a criterlon facllltating the ¢haice“ .

fnetween a wiﬂe range of planning altarnatzves.

'13P1anning thedrists-and critics haVé définéd the "public
interest" in'many dlfferent.ways. Alexander (1976, pJOS)'ﬁ

zsuggests that the public interest is the “aggregation of
_ali the values cf the community‘or the agreed upon set of

. goals and objectiVES toward which the *ational planning
:'. pracess-*is expected to work®, . The concept  of.
"co:l.lectwn.ty is carried . furizher by Klasterman (1983,_'-'_.'
- p223) in his idea of the "shared interests of a
  -cammun1ty“,_and by Makielski (1966, 'pl182) who perceived -

the city as a communxty - "the ﬁommunlty view argued‘that'
' the city, as an entlty, ‘had an interest or a 'need beyond'

 the simple collective needs of all the inhabltants, and '

that there. was a. way . qf expressing this intere&t in
; Ph¥sica1 or procedural tarms" P _
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on the other hand, the public interest has been perceived .
' as ‘Ma utilitarian notion arrived at’ guite simply by a -
summation of 1ndiv1aua1 interesta“ (Friedmann 1973, pa).

admann goes on to warn that *in the social view‘.. the

idea of the public intereat. involves more nomplex-__'
" 'issuesf., Every soc;ety- mst discover for itself a
- concrete . meanlng ‘of the puhllc goodh (1973, ‘P8 ..
_Fxledmann thus;pomnts out that.although'the notion of the
‘public: 1ntarest may be a universal-term, the applicatianf-I
. of this concept must take 1nro account the dlfferent _
... characteristics of - each vaammum.ty. ' Thig is carr:r.ed
_ ':-further by Hahlo and Kahn (1988, pi20) who refer to the
' tpositive morality' - the standards of conduct, or the
"' :pub1ic interest accepted by the gommunlty. ' :

- The idea of the public interest, if contrasted with that

of +the private interest, is that ns individual is

entitled to benefit unless the result at best enhances
_ d_the goals of the communlty, or at’ worst does. not hlnder 

. the natural-processes of society. A decision is said to s
@bg in the public interest “if it serves the ends of the :
_wholé public :@ther'than SOme SEdtdr bf the public®
.. (Meyerson and Banfield 1955, p322) ., As a result, pv.wate’

rights may have to be forgone in the 1nterests of . thea

'.acommunity, and it is here, that the public planner,_ '
striving to uphold the public interest, ia most seVErely'__ ;“
j crltmclsed.; _ |

';]_1 z.z. canaaptions ef the Publia Intaraat

A decision is saad to uphola ‘the public interest is xt

:protacts the.general good of the acmmunlty as cpposed ta
: b
ljsatisfying the needs of. individual memhera of. society.=
-!Hawsvar, with;n this brcad description, there are
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. owermom

fd_i‘fi\i:*érent ddn’c&p_‘hi&n}s of-:.'{:he puhlic interest which..i_najr bi_a- L
- used to defend various planning and political decisicms.

Me‘yeréoh"and' Banfiela (1955, ppﬁjz's' =329) diétinguish

‘between five different conceptions which are categorised

into either “unltary conceptmns" or "mdividua_l:_x.stq,e: :
canceptions“ - S '- R :

I. Umitaz:y canuept;:mns o . :

| -:'-___,_-_._Here the public interest seeks to atta:.n a s:.ngle end )
" which' patisfies all members of the ‘community.  The. ;
unitary public interest may be “orgam.sm:l.c" in that the
:Lnteresta of the social organism are. pe.rce:.ved as being'

superior to the interests of the J.ndividuals comp:r:iszng-

‘the organism. In the “comunalist" conceptiofi of | 'ﬁhe-
un:.tary public inteue%t the ends” which the ccmw;l‘ylty -

'seeks approximate the universal ifterests o. .ué o

" individual members of . the commun:.ty.  Both “ekm

. “organismic® and - tha “communalist" cdnceptions of tHe __
“public .mterast emphasise _common ends . rather than -

' _-:Lndiv:l.dual _ ,.n’ém SR o

B -_I.‘h Individualist:.c COncaptians : : '
 This conception views the publlc mterest as that goal |
- which strives to satisfy the shared or unshared interests
of individuals as far as pessible. The "utilitarian
individualistict conceptmn seeks to satisfy theé ends of

the’ individual but not to ‘the detriment of anothe¥
indivic‘lua:h's c:cmvenience. Under théf "quagi_ut;llltarlann =

conception, the utility@:f the indiv:.duai is souglt, but =
‘a - certainf 1ndividua1’s ugf.ilw EY-3 awarded - greater
' _impori:anee. -The '*quaiifa.e&’aﬁndivmual:.eat.tc“ conception -
r'of the puhlm interest alscs aggmgates tha ends of Lo

\:a
A
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"mﬂ.wgdaals J.ni".o a "whole“ but is selec:tive in- its choice

S f'of endg in. that certain ‘ends are exc:luded if pez:eeived o
. be irrelevant or 1nappropriate¢ C - Gans. (19?3) L\, :

-dz.fferan’ciates batwaen #he "ma:lomtarian" puliiic intarast'-

' which satmfms the sharéé!, ends of the ma;ority of the -
-populabion, and ‘the "commtmal“ publi:: J.nterﬂst whmh__.

)

_upholds the comuihal goa.ls and. valﬁeﬂf and aGhmV@S a o

- moral commum.ty. R

'.:l:t can He seen that: cach, adnception of 'I:he public.

interest requires a dx.fferent -l:gpe of decision-makﬁag# o
‘ proces$.  The "unn':ary" and. “major:.tarian“ ot:nc.esptions‘ﬁ_ -
point to, the negd for co-operatlon and experienced .

_decz,sion-makers who can identify the . shared and common

_ '93‘0&15 of.- ’tlﬁ'- community The "mdiw.dual:.stm“ con¢eption'- S
B ﬂecessztates a sensitive compmmise a,mcmgst conflictmg L
. goals. The “cnmmunal“ conception is normative in that it Lo
> moves towards that which deezsmn-makax:% beliave o
o f"he :i.n the best mterest o:f:‘ ‘tair camum.ty..-. e B

s

1-2¢3¢ Thﬂ ?wlig le@r nﬁ’ tha Pubiic-' 3:1&‘!:&2:'83‘&

_' ' -_u:l:n ardm:’ to. advanc:e theo claims of plann:ipg, awe planners " _
" have to dccept and acivancerl e 1deology of tha public_
Qervice - that of the public interest“ : SRR

(MaAualan 1930 pzz?) ~~g___f g,_._;g;~“" | ﬂ)
Having defined t.he rxction t,;E the puh m a.ntergst; and
. discussed t.he varmus canc:ept:.on@ﬁ of this natipn, it now
. :_becomes mt“teaasary %o qslahnrate on. ‘the ideas. underlying
“ this - nnt:mn as applied by the public. planner. “’I‘ha main
concept employed by tovf{n-»plannars, which indica ‘ep
clain to serve. altrm.'__ _'%cally the community as fa wh

i tha.t of the puh-. ,.'c intefesth tsmmie _3-_97_4; maoy.; .
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_ o fulfill theae roles. from the public Ainterest ictna
- which they aré advqcatmg, Furtharmore, due to the ever-_'_

public planners obtain the 1egitimac£y and acaountabxh.ty

:ZPubfiifn p:l.anners are. reaponsible for the :Earmulaticm c:f- R
_' puhlia policy, and the ‘allocsaticn and - redistribu{:ion bi;"_; S
_public funds. it can be said that v a certain extent, .

- changing nature of the urban environmsnt, and the fact

."_-_Flamler to, jusd:ify a. deuision. s

7

. demgara.tm dec:;taamn-makn.nq process, ami dwamified o) wer
“-'.iatructure oﬁcurmng amongst: i:.ha ﬁeﬁisﬁ.anwmaklng harl

-,

proﬁucing supplies wh:!.ch are. in excass af demamis. _

It pan ba argued that the rise of interest graups and

o ‘that in :mnst cases planm.ng lssues ave unlque, the public - R
" interest may be¢ the only tool availahle to the puhlic

o Other fundamantal alements of the publw interast idea o
. are democracy, efquity and é%.fequarding eguay access to
| respurces. - Harowitz (1983, p45) submits that, in.
- upholding the public interest, planners must ensure the.
L ”"maxmum utilisation of Fesources and parfect equality of
:...:eccmamles" prezver, unlike// the e;:anomic and sam.al S
- aciences, planners can achieve 'this goal wi‘thcsut

jll‘.‘ participatory activities has resulted from the fact -
‘tMat - public planners’ have’ not been dedicated to’
damoaratic aecislona)fmaking processes wh:l.ch affect . tihe:‘ '

puhlm ‘and their tollective goals. -Asg the. pub:l,zl.a -

interest is a community-basdd notion, the need for

' ﬁemacratzc aeaaslan~making and publit. partiaipatmn is
:funciamemal. The . plurality of the. sc»cmaﬁy's wants and R
:.-.des:irea neneaaitatea the provision of & m.ae ‘range . pﬁ IR

chm.ces whils-t: equity, and equal ac:casa to resources is

ry

' _-:t:ne af its ultima.te guals.‘ _ Furthermar..s, due to i:he -

W

b



]

'the publa.c mterest repmgentm A

aompetently‘_‘ (1976,._102‘{9),,._ F:Lna}.ly, p.lanners actin?} m__::

‘ .“." oo

' '_ ﬁllﬁPfEﬁ DHE . . _' L - S . . ._ S o .=-. o '.'m':_Pﬂ.GE 17.. :

plahfung au‘tharita.es invelved in wider issuea such as
envz.ronmenta,l conservatmn 4wh:*.ch in, Ltsalf lim & | -. S
- community gcal to’ be fuzthered in. t'.he public :i:hteres{:) o
may differ on the fundamen‘bal princ:iples af that Which

_)Marc*usca suggests 'l:hat although planners may show a
L _.mncea:n foxr the publ:.c J,nterest by actmg in aacordanr..e_ e
'"with a code of prufess:.onal ethics, "this gives them no
._ rigrrt, actually to make decisions in public’ mai:ters, _nor' L
any o) comitant public responsibilityf' ;(1976, pZ'm) . He ..
_gues RO, say that "as. profassmnala, however‘ plannera _
could best show their conr:.ern for the public interest by
. representing their clients fa:.rly, _ honestly : _'ar_;d

‘the public interest have, td be aware of the need for
objectivity, and under no circimstances should formulate
policy. whj.ch would further the:.r own goals or ‘satisfy the
~_ cenvenience of some at the expense of sthers (Gans 1973)..
‘Meyerson and Banfield - ‘afe of the opinion that “one'
. funetion of . planning, and _éspecially . comprejiepgwé o
. planning, was to assert | the _supremacy of the publu: S
o in“h;ereat aver the pr:i.vate, partial o special interest" S
"(1955, p54). — ; o

A :ﬁundamantal role of the public planner,p is thé‘ti of

. confliet ‘resolution. The public planner is expected to
uphnm the intarests of tlna conmunity,. at the aaine. time-_._ -

. . &8s attempting to satisfy the diverse needs and vanmts of,
- the various groups and. inﬁividuals in society.  In
© adaition, ‘the public planner is expected to sat&sfy sghe .-
' - collective concerns of the public which ‘are often .
neg:{.eated by markat and p:!.umlz_st pmceraaes (mosteman




R

% -_-wa'xen “such aonfliai:s arise, anf tha public planner is

. 1980) . 'J.‘heré%re planmrs whe :nfake usa of‘ tha Puhlit:- .
“interest as a ahterion against which public policy and -
ﬂecismns are evaluated, shoald. striva +to employ this
. Hotion in, E\Ii:h ‘a way that it daals with the :mavitabla L
..._ganflicta hatwean J.::;&ivi&ual and shared goals, However;,

> .  unable to use the public J.ni:eres‘t idea to résdlve these

SR anﬁflmts, a measure uﬁ success is- achieved if ;-.ndwidual_' )
R gmupa, Wh’it:h make up snéiety, c‘larive some sort of

- banefit‘.. _

o . land, whils® attempting to ensure ks, prateetmn and

- conservation for use by further generations, It is thus
up to the planner to pxavent the irravera:u.ble deyﬁadation '

° . pfeland whicp hroulﬂ be to the dé"*riment r:;f the. public

S -_.--.'1ntarastq e b T

1.3,4 ‘ t.imwatians af the Piﬂ:lia Interest Idea Sl

. i
) o

(Fﬁ.aﬁmann 19%, pz) e o

“ e ._'%e%miqn-mkas, c@&spit@ ﬁtzt‘emyts tcx remain *t:otally-
Lo dbjective, are unable  to campletaly a:béinaon a persanal'-.
| '_=.-.'_va1ue system. ' Inevitably, therefore, decigdons taken ifi -
~ the publiec intewsst are ko g certain extent hormative and;
- ara “often accxzsed of baimq bxasga.. %l?hia* :ha as 3 re*su:l@'t:";

**" ot the  faect ‘that - a - pa:mnnal valve basa,; ang - the

“’defmition of vhai the p\iblir:: interest reprassants, ‘ave
S ulaéhmen&ed c:gnmapts ami may therefwre e c:pen to ‘large : : “
L seale miaintexpretatinns. Gan& warqn that. u J_n ﬁha z:eal__,_

Lo
. if- I
v o

TR

: ¢ who justify thair actian::e by ciaims of ‘advancing _
’ _'thg } ntareat Gf tﬂa gubliu araA hm:i.ng :I.n w:aala.ty 't:heir )
in“t‘.ax'eat in pr.wate gain.... F, ” DI I e

e e e el

Finally, plannera serve tc: facil:utate “r.he davelapmenﬁ af T

LA
[



A further prohlam relat“:‘.nqytq the r,mblic mterest: nc:tion

2 L =]

malc:.ne; z:t" (19?3 p:l.:l.:h--. _
b _ , L f3 -

‘ tma and thaory and attributes this crisis

‘.._' “1 ﬁj \“"“

is that of tha ,pluralist sociaw, amci clari ication n:E

wnbera me es%r\m of .the public in*erest ac:tually lies. o N

" Here each interdst group. representb and fights for a

partmular "publiu interestlt whic.h has bﬁan def:med' _
".-_.according to’ its spec:.fm com““ ‘acy gcsals, and strives

fer supremacy within a *c:omplex 4 alass structure.

.__‘\

_ ._ | -world, thva :meac.'t af & judgement as" tcs what iss :Ln tha )
puhlic ini:erast, ? not based t:n content, but on t:ha- B
pow_er __,_913 .;'t:he parae " 2

- coimunity gosls are difficult to identify and it is not

. .'-'pussible ta prove that ac:tinna and- deciaiona will. hanef:.t'
.- the full apectrmm of commuilty needs. It le inevitablaz
7 therefore that the goals of tertain interest groups are
" gomg {6 be. f.‘avnured a{,a:l tharafqra the goad of tha public:' o

interest may be mmewhat csompramiseﬂa e

--;.Da Neu 'v:.lle diacus%afs the crisis of cnntemparary" o
f -plannmq o
ko & cert‘&m‘ extent to the “values_pmb}_.am“ fa_c;ing._' B
L plannersﬁ She ‘quegtions Y., .which values should be

-'rap*eﬁented, if We. caﬁhnt resolve' conflinta. “Even wmors
a basic., how dces one find out what sr.::cial valpes are, and
; what doss one do with one's own vilues = acknwledga'_
_"Qhem, ignore them or work for. t‘iem'ﬁ 383,, ‘p38).  Values
vannot be empiricdlly tebted” ﬁl’ ‘i t};\émfcrg often
. 'percewad as be:mg vaque and. "X <n§lw,¢ }b tange. . '

&

- i‘hr&ugh the demcmtia prac:ess af a:l.eating pal:.tiaians ta-,_,-

":

W

'make decisions Yn t‘he public int&rast, the cmmmunity- Ca
belleves that, their: goals are going to be voicéd and
R attained'_ Howcwgr,* these politicians each :re;presam; a

| GRAPTER'GHE R R S 7/96519 B
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| different ir

T

-  ﬂconuept of

N

L

e

- representativL guvernment - ang
. individual liberties for non—alected professional
~_planners to. use qoanpts such as the public interest to
!f inpose their views o the public at large” (Klosterman"
”'1980, p324) .. Furﬁﬂermore, local government politics and
’ decaszanrmaklng prncesses are such that recommendationSg =
V.I:made by plannera in the publia interest nay be alteredi‘f- o
'ﬁ=ny palxticlans who have tha ultimate ﬁecision—makiqg;;ﬁ#h' |

_... ‘
SRR
CFa e

)

s

g U

their own palﬁtical careers._ ‘It has® alsd been said that

_as &. smokesdre

: public plannep}?y use the notion of the public J nterest

.

ahility._

o

_.;In ur@er to( estara canfi@ence in the applicatian of the 
- the - publ;c Jmterest, puhllc plannexs and
|  fpo1iticians must prove to their aommunity through the o
'thmplamentatimn of appropriate policies that ‘the public - =
_'1nter¢st is beinq saﬁved,_ It is not suffibient’to‘marelyfﬂ;ﬂ
'[erferlto this cnncapt as a justificatian foxr decis;onsf__ .
which| hava bean made. Therefbre, daapite tha fact that
- "the ddea of the puhliu interest has fallen on . hard"
'f t1mea" (Frledmann 19?3, pz), this concaptwcan serve as a”
. very'Qseful £ool anabiing plannets tu abjactively assass-_' 
o the mgrits of their propcaals. - e 5

o
L. f7 o

T “.

L. . ! et
L w S e e

' cmpvennuso S L PP " pisg ZD .

P

erest group and fulle thair ﬂuties with.the*j -
_.,  hellef that‘what«zs in the 1nterast of a smngle{pollticalﬂ’
5  party, is . iﬁ the interest of the public good (Mayersnn_
and Banfield 1955,up$01) Furtharmaxe, palmticians are_ 
-f'often crlt;cased for pramctlng the needs of a restrictedg
"minority i. ewltha vaters in their ward ‘and aafaguarding

for justifyinu arbitrarx:-déclsmons- o
", lit Beem% to be contra:y ta “the idedls of
protactlon of




o

- ‘h .
A

1.2 5. 'tho :Publ:.o ?laumor and. the lvrivai-o :l::nterost
“A major ‘reason why plannlng decisions are perennially

: -'oontroVers:.al, is that the-.y SG often involva far wmore- -
_ : than the “task, da.ff:.cult enough in itself, of" balanomg
- private r;.ghts agamsi: the public intorest“ '
: (Grant 1932 p‘?] -

'Hodorn taapitalistic ooonomz.es are charaoterised by an _
abunrianoe of- entrepropeurs who are encouraged to define” .

and pursue the.u: specz.fic and instinctive salf.-‘l.nterest. '

o ':Dhm idea is not new ~ property owners have smoe “time

imemor:l.al believed that ownership conferred the right -

Aand freedon to use praperty- in any way wh:.oh would ansure- o
the p‘ﬁomot:.on of  the individual intarest. : Henoe the |
introduction of the common lay prmolples of nuisance and
. 'bad neighbour development which are to be discussed in -

greater | dotail 4in" Chapters Two ‘and " Four. Public"_' L

intorvention :Ln the free. use- of proporty is severely

oritioised from a prwate interest perspeot:.ve as this is
. only ‘schieved wehrough 'i?.ho oxeroiso of power copied from
' Da,h ownershz.p not vestedr in the authority themselves“

(ﬁart 1964, p19). Sy

'Bospite the popular oonoeption thlt the publio planner'a' ;
',-role in society is ‘that of proi:ect:.ng the public
L interes‘h, it is still hold amongsm proparty davelopers'
~ and -land owners that p:l.anning "statutes, ordinances, by~
~ laws and other regulations, cost the property developer f
_mill:.ons of rando evory Year" (Finanoial Mail, Aug. 2%, .
| '1987). Planning, from the’ private intoreot perspective .
 is seen to. -impinge on the freedgm and interests of
" private land owners, and as a reshit, "ownership of laxd .
L carriesa wi»th it not;hmg more bhan a ba:re right to qo-

. - L IJ : . . -' : . . . .
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on using ib fo:r its existing purposes“ (Heap in Pavlwh B

- i878, p235) e

The . '_capitalisft- ea;i_hbmy. ‘assumes an '.equii':able ‘market

mechapism which serves to: correct imbalances. It is
 therefore felt from a p‘rix%ate interest point of view,
'thai: puhl:.c mtervention in the use of property should be
L mm:l.mai in order not to skew the natural market. mechanism' i
or at:..fle private initiatlve and compet;u.tion. _

-and ‘the ‘private land | owne.rs ‘seeking to secure their

| . _private interests. However, it must be seen that "tnase.'_’f
_two interests, mhxlst often in conflict, have at the same
time one common ,..nterest in the development and gz:-owth of -

_ 'Thera will inevitably e conflict J::etween public: planners R
e 'presummg their role of protecting ‘the public interest,

towns® {Flayd 1956, pl&0).. It is thus submitted that the .

L task af “the publ:.c planner 1s to seek and attain the
. correct balance so that the private interest is only '
restrmted where it is in the public interest: to do so.
- In this way, perhaps prc:perty owners will be made aware

of . the fact that the percaived mfrmgemen'l: af his

N ) property xrights, - in e.ffeut sexrves to- pratect his__'
| _interesta :r and 't:he general mzlfaire of the commumty '_
__.within whif:h he. lives. In the same way, the curta:.lmew o

of hn.a pr:.vate z.nterest is also justifiaﬁ, and hopefully,

: "tha man in the street [will] come to appreciate the
y _.prc:tectian that zoning offers him, and planning {will] no
- lcnger [be] seen as a thraat to mdivz,dual r:.ghts" {Pric;.

) k and ﬂameron 1982, p48} . ' G '

. GeTER oNE I R DR "“ﬁzz

T ’
PP




a3, 'J'HE Rﬂmmnsnm anu pnmxm m I.Aw o
7 mrhe law of land use planning is - ‘1ike all law - a plece C
- of mac:hinery designed for the use of the community so0 as '
~ to achieve well (ox .1.13 ~) de.fined ab;ect.wes"

' (Ga:r:nar 1986, p:l.)

. Law deals with order:.ng ‘and adma.mstenng socxetal_'
o *,proce.sses in order to ¢heck imbalancoe and ensure the |
- efficient and effective functmna.ng of the social system. g
- 'Indwlduala are raised accepting that there are rules and
_ laws to which they ‘have to adhere, regardless of any
- individual goal. Nevertheless, few have an understandlng_
of the reasons why society has introduced the concept of |
. law into our ev:aryday Lives. cr:aythorna suggesta three-'-
” p:c:i.mary purposes. of law which are: .

iy %o bring. certaz.nty into docietal processes so that

: individuals are aware of H:he way in whlc'.h the.ir .
‘activities are limited | - o
ii) to introduce and sanci:ion su:.tab;l.e and expe.dlent .

behaviour - ' 3 L S e
i:u.:.) to ensure compllance in the mtereﬂts of the'_-

o stab:l.l:i.ty of som.ety and the general welfare

(undaté{i publlcatlon, p4] .

: ‘.}.

- He goes pn----‘*t:u:say _t:hatjl:. .the,_ -_role of _:_l:.aw- is to aéhiev;e__ and |
. '_m_aintain hamdny 'and_ 'equil-ibrium, between Iega]..’faubj _eats .

L

. public planning can be said to be an ninstrumaht of
_ Sacial justlce“ (McAuslan 1980, P2} which aims to ensure

an equa:l. distribution of life chances. It has ‘besn

- demonstrated  over time that the normal J.nterplay of
_'pr:wate action’ and market foroes "often results in

situations w_hich the nation is. not will_ing to tolerate

[l
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- and. w.‘nich. can only be improve& by means of a contral"

- meahanism '~ planning" (Glassen 1983, plB) The
Eundamental ideals of bioth law and planning in the public
. pector, i. €. aczhievmg an equilibzium which is threatened'

by a 1aissez-fa:.re system and ad hoc decisian—making, are

" thus seen to be the same. Purthermore, legal science is
- concerned with people, the very ob;ects to whz.ch planners.
_channel the:.x: energies (Craythorne, undaterl publication_ .

).

- The question has csfte'a heen ra:.sed; as to whethe.r 1a.w is
. a tool of. planning, i.e. a useful neans to a greater end,;

or whether law determines. the way planning functions are

to be performed. - Rose is of the opinion that "law is .

only the instrummt of ;r_»lamn:ib:rzgir it is not a magic wand
that can be waived to be accompanied by mystic

- _inaantat:.ons to solve all urban problems or to meet all
- social needs" (1977, pl), - It is believed that planning
_sets downt ideals and’ parametera of actnr:.ties wh:Lch are
' to be undertaken, and that law is the means ‘through which
'th:Ls greater end is achieved. Without law, 'planners -
_could ne.ver be assured that the:.r time and effort spent

at the drawing board ccmld ever achieve "anything in
rea:l.:r.ty. * Furthermore, 1aw is the means at the dlsposal
of the publw planner to guard. agaa.nst planning becoming_

- Wghe exclusive toy of the pr:l.va.ta 1ando%qnar, exercised in

& stata of ‘anarchy® - {Garner 1981, pi9). Thus it can be

‘said that both planning and law deal with society and its "

ideals,: the former’ e'.pec:.fles what is desired by the -

comminity and the latter sets out to aeh;eve it and. R
_ansure the protectz.on af the puhl:.c intez:es-t. .

Nz
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Certain correlations . can be drawn ~between the
chs s teristics of both the planning and legal decision-_
ma]_cing processes.  Firstly, both -plannin‘cj and legal
‘decisions are made in terms of a logical step-by-step
procedure based on deétailed analyses and investigations,
~ and the evaluation of all alternatives. Decisions are
made. after careful consideration has been given to the

- me:r:xts of the case, and the specific or materlal facts

~ have been nmade known. - Past 3udgements and declsions,
e, "precedent", may be referred to where rplevant, and
may be influential, and binding under certain
circumstances. (This will be discussed in greater detail
in Chapt-.ers Two and Four) 'I'herq'a is the opportunity in
' th_é case of both planning and law that once a decision
has been made, an aggrieved party may a_ppe.al to a higher
"authprii:y.__ Ideally;, and with only few exceptions, both
. th# pla:nnihg' and legal decision-making processes are open

‘to debate and cross-examination, and may be witnessed by
- any interested or 'a'ggrieared party. In addition, in the
gatheri_nq éf data and hearing of evide.i_lce, experts in the
. field may be consulted and their opinions noted.
Fiﬁaily, the end product of the processes, i.e. the

- _making of dec:x.smns or the pass:r.ng ‘of judgements, may be

_subject to. conditions or restrictions laid down by one'
.decismn—maker i.e. ‘the judge {:m the case of law} p or
the relevant planning authurz.ty {in the case of a
o _ planning appl:l.cationj who haa the f:l.nal say. '

2.4, THE mﬁmn}‘ #oR -Qt.mms 200 .I.ﬁm\::.'hnvxscns.wb'_ INTERACT

. Mchuslan (1980) criticises those dis'cipiinea_ involved in

_'urban planmrng such. . as socioﬂ ogista, economists and

. _gaographers for 1gnar:|.ng the impact that law has on
planning. Th:.s :Ls due to ‘the fact. that nit :.s 1aw, :Ear S
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more than planning, economic or soc:l.al theor:.es, or
political practices that is looked to and often seized
upon and adapted for use by other countries, partlcularly
in the developing world" (McAuslan 1980, pl). This is
particularly relevant in the South Afr.tcan context where
plannn.ng law has been influenced to a 1arge extent by
political ideals, and the growth and development of both
Brltish and ’American plann:.ng legislation.

:Due_' to the re_lationship between law and pl-anning‘_ in
society; _i‘t is 'eSSential that planners have a f£full
'understandmg of the reole of law in planning and the
" various constralnte limiting both d:l.sc:.pllnes This is so
' because "the law provides the constitution of the
planning syste:ﬁn {McAuslan 1975',_1331) ."_ Furthe-rmere, it
3' ie"eesenti_.al that planners and: lewye-i:_s become aware af
the attributee ‘of both professions, as the exchange of
'ideas, -and  knowledge is an ‘essential element in the
'euccessful interaction between the planner and the legal
'advisors such as 1awyers, advecates and atterneys. '

Roke 'suggesté that "the ability O:E the 1e'ga1 systen to

- implement the. planninb nrocese is frequently llmlted by

‘philosophical, historical and const:.tut;om__\_l constraints"
(1977, pl).  He goes on to describe the implications of

- these three constra:.nts as. follews.. The first constraint
:..e. the PHILUSOPHICAL concefrfe ;]umeprudence ~ the
_ science of law., Philosophers of® iav i oncerned with
.values and relationships ir sacie h it would be'

‘useful for planners to understand tha!e\e if they are to
exploit the laws to the best advantage 6f soc:t.ety and the
community for which they are ‘planning. “Planners must. o

. therefore he_rjamil;n_.ar ‘with ' the hody of law at their
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dispogal in order to explbit the appropriate and
available legal concepts relevant to a particular case.

The second constraint i.e. KISTORICAL is important as our
legal system has evolﬁed slowly over the centuries in
response to dynamic socio-economic circumstances.
Planners therefore need to understand the historical
evolution of our modern law as pr1n01ples of land use
regulatlon such - as zonlng, bye~laws and town plannlng
schemes were derived out of hlatorlcal events such as the
Industrial Revolution in Britain and the discovery of_
gold on the Witwatersrand. Planners must also recognlse
when planning laws and criteria are outdated, and
mptlvate for their revision and amendment on a continual
basis. '

. The third constraint, i.e. INSTITOTIONAL deals with the
broader legal and policy framework within which public
- plannérs operate. If the plannef is not familiar with
stata‘pollcies or the hierarchy of judicial and executive
authorltles, pOliClES and plans may not be approved by
the wltimate decision-maker - due to . one basic
constitutional error or irregularity. |

 'L.5. CONCLUSION . |
It is essential for planners to - understand the _
' relatib'mahi:p between planning and law in society, and the
_primary concerns of both planning and law l.e. the

~ protection of the public interest. This will ensura that

planners take cognisance of the three constraints which .

i-lnfluence planning declslonumaklng, and ensure that the
ﬂall-beneflts_oﬁ_laW'aa a tool of planning_ara exploitadq
~ “Planning is no good if it is not put into lagal terms.




Yet today planners seen to know nothing of 1ega1 issues,
and legal men know noth:.ng of plannmg" (Price 1982, p7).

The limitati ons of the pa.bllc interest uotion must be
' ackncwledged at all times, and where necessary, decisions

should be made on a more sound basis, such as proven and .

accepted plannlng precedent
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THE NATURE OF THE SOUTH AFRICAN LEGAL SYSTEM

CHAPTER TWO :

2.1, iIN‘I'hODUC'l‘ION

The relationship between planning and law, and the need
for planners to understand the role of law in society and
in their decision-making processes has'been-outlined in
Chapter One. In order to understand the nature of South
African town planning legislation, which will be
discussed in the Chapter Four, it is necessary to have a
basic knowledge of the nature of law, the history of the
South African legal system, the hierarchy of the courts,
and the divisions and sources of South African
- legislation. fThis chapter will_'also introduce the
principle of léga)l precedent and tae manner in which it
is establlshed and applied in the legal. decislon~making
process.

2.2, I-R.‘W DEFINED -

In.general, law may be defined as a "set of rules for the
ordering of society" (Garner 1981, pl7). Laws represent
a "statement of what invariably recurs time after time in
certain given conditions or circumstunces” (Gibson 1977,
_pi). fhe term ‘1aw'_refer5'to a body of enactment or _
customary rules which is certain, ordered and regular hut
need not necessarily be rigld or unchanging. The law is
a pisce of sooial machinery to be used by those persons
- who' are concgerned with changing or preserving the
physical and'social environmeﬁt (Garner 1931, pii;.

'In order for the 1ega1 systam of a country to be
;effactiva and adhered to, the laws pertaining to this
legal system need to be legitimised by the community.
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The laws of a country then, in prineiple, represent the
‘underlying philosophies and customs of a society, and are
to a certain extent formulated and sanctloned by elected
rapresentatlves of the community.

Implicit in the definition of the term 'law' is the
" concept of power and authority. Law may thérefore.also'
be defined as the "body of rules goverhing human conduct
which are prescribed by sociaty,ﬁapplied by the courts
and enforced by the executive" (Du Plessis and Kok 1939,
p4), In this respect therefore, the laws of the land
impose their command in the interests of aaciety'with the
. backing of legal sanction being taken against any
transgrassor.-

2.2.1. The COmponanta of & Lagal system

In all aspects of our lives there are ruleq, laws and
- goceptied: modes of behaviqurrwhlch govern our thoughts and
actions.  These rules may be described as either
scientific or practical. = Scientific laws relate to
principles and natural processes such as the law of
gravity and the law of diminishing returns. . Practical
laws on “he other hand include concepts such as the law
practiced by legal advisors, ethics, morals and justice.
These practical laws, unlike the scientific laws do not -
prescribe what 1is!, but rather what society deems 'ought
to be'. Furthermore, practical laws can be broken and
chanqed, whilst saientific laws are fixed.

The '1ega1. systen is -the only-~body of law that 1is
recognised and enforced by the state. These laws deal
with the external behaviour of a person, and govern

" individual behaviour in Qrder-to'pr&tect*the_interasts of-'
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society. Thus law is only acceptable and supported if it
is legitimised by society, as it is the individual
members of society who are expected to obey and abide by
these rules. By 'society' we mean both individual
citizens and authorities involved in orderlng the social
mechanisms of a communlty such  as a govermmental
organisation.

The rnles of ethics, morals and jﬁstice_an the other
hand, are not enforceable, and are imposed from within
for their own sake. Such rules deal with an individual's ~
ningd, thought 'processeé, conscience and value base.
Ethics is “the science of the rules of moral conduct
which should be followed as being good_ih thenselves™
“(Hahlo and Kahn 1968, p6). Ethics may alse be described
as ideal «codes of behaviour resulting from an
individual's Philosophy and standards of conduct. The
word ethies is derived from Tathosgt Whlch relates to the
spirit of the community (The cOncisa oxford chtionary
_'1966, p416). ' '

'Mprals relate tc tha distinction between rlght and wrong

: conduct, and are to & certain extent imposed by society -

rather than the individual. ‘Morality is ccncerned with
congcience and is used in law to guard agalnst potential
negative effects on gociety (Crayﬁhorhe, undated
publication, p3). Justice has been described as "the
desire to give every man hiz due", and »what is due to a
‘man can be determined only - once one has decided what
__3ust1ce is" «Du I*J.asais and Kok 1989, pS). - It is
concerned with fairness. And is quoted by autharlties in
'mativatlng ‘theix ‘power -to ‘uphold -what i rxght and
lawful. It is n;so appliea duriﬁq haarings ahd appeals

{Z




to e_nsure_' that every individual has the opportunity to
make use of his right to be heard. This is in line with
the abstract notion of 'fairness'.

one cannot fully understand the nature of law without
| considering the way in which the concepts of ethics,
morals, justice and eguity are applied by those involved
~dn legal decision-making. Although the law has the
sanction of executive enforcement, and may therefore, in
principle, impose any judgement it deems #it, & final
decision relating. to law is based on the J.nd.ividual'
ethics and personal conscience. In addition, courts
usually take cognisance of morals in vhat people who have
“ been known to be immoral, are often key suspects in
subsequent cases. The principles of justice and equity,
which “have played a major role in the evc-lutimn of

- _planning legislation, ave appl:.ed by the courts to ensure

that justice. is done by interior courts and nop~judicial -

_tribunals. Furthermore, laws which do nuot reflect
soclety's sense of just:.ce may not be accepted and_--'
individuals w:.ll take the law. into their - mm “hands.
- "order maintained to the total exclus:mn of justice is
tyranny“ {Du Pless:l.s and Kok 1989 ; P5) . '

_'a--;_a.; THE nrs'ronzgor THE sotr'm'm:cm- an_sm"mu

.- The South Mricah legal system is anchiored on Roman-Dutch
- Law. ‘The fundamentals of ancient Roman law appear to he
custom, not legislation. Sources 'pf' Roman law included.

o the enactments of the people; the enactments of the

'_ -Senate, the. enwtments ‘¢ the En}peror and the answers
that gur:.sta gave to probldims posad ta them in crder to

‘formalise and po-ardmate the' J:agal writings. Roman law o

- was codlf:x.ed in‘t‘.o what was. knot-m as t.he. Corp\k\ Juris
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civilis (body of the civil law). However, over the
years, in order to make the law flexible, naw laws were
constantly being paséed. and these were combined into a
‘specific portion of the COrpus Juris civills, known as .
- the Novels. - “

As the Roman dontrol of western Europe weakened, and'thé
Netherlands were invaded, Roman ' law had begun to
influence establlshed Germanlc laws and customs being
pr oticed in the Nether.‘_!.ands.  Efforts were made to
combine the laws of Holland with Roman law. This gave
rise in the seventeenth and eighteenth centuries to a
single system known as "Roman Dutch law" which forms the
basis of common law brcught to South Africa by Jan van
__Riebeeck in 1652. '

As a result df'-t'he” permanent occupation of South Africa
by the British in 1806, the law of the Cape was strongly
_ influehced__ by the English Law. Although the British
allowed Roman-Dutch law to remain the common law of the
‘Cape, new statutes passed in the Netherlands were not

| :  adopted in the Cape.” A further reason for the strength

~of the British law in the Cape was the fact that jurists

- were ‘educated  in Brxtain and. the doctrine of "“stare

decisis" (precedent) was :Lm.tiated and applied by the

- British juriéts -South African statute has always been
_graatly influenced by British law but since the 1950'5,

© . outdated Engln.sh doctrines have systematmally been

el:i.m:.nated and replaced h-i'g pur:.fled Roman-—l}utch law {Du

: Plesaia and Kok 1989, p21). Engliah precedent JLS no . .
longer applied autumatically, particularly in - ‘the - I

 brancties of law that were strongly :..nfluenced hy the
Br:x.tiah lagal system.. S L _




2.4. THE MATN DIVISIONS OF THE SOUL} AFRICAN LEGAL SYSTEN
‘In order to gain an understandn.ng c:f the structure, power
and functions of town plannlnq laglslation, it is
necessary to briefly dn.sc:uss the una:m divisions of the
South African legal system. "This is depicted
diagrammatically on figure 2.1: &n&'Wiix-be discussed
- below, Classification of the. J.aﬂ}: serves to provide a
logical structure which facilitatds the understanding,
. application and development of a 1&_:15'tg‘a1 system.

 {pustic IurhnuatxuunL . [ sotvn arricax
Ly . _ NATTOHAL LAY
C{FomwaL waW| - jpuBLIC tAA| s levnra LAY
. ] — L T )
dtew of evidence | -canstttutimnl taw] - {Law oi.', persons
Law of civil S [
procedure’ : Min'lnistratiw l.au MemanHle Law
* Lo of eriminat | - 1. '
progaciure S -crimtnel l.au : _ kel uf things HE
— e T e . — iaw of property |
Lad. oa obligations]
| law ofj: succession

- figure 2[1;" Classiflcation of the
' ' ' System

}uth African Legal :

214 1. Publmc Intaxnatmonal haw _ W

~ Public international aw, of the law of nations as it is
f;often called, is aamplised off a- body dﬁ rules governing -

"Zthe relatlonshlpa betwesn atates in. t#mes of neace andk?
-war, 'The concerns of pubkic international law includ35~
- the boundaries between states, intern#tional relations

' audh as diplamat;c and cnnsular rapr&sentatiVea, tha
A ““x . - . . ,on . . \ .

o i R o ¥
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ragﬁlation'of'edOnbmic; culttral, sclentific and health
affairs, the rvles relatlng to’ declaratlon nf laW'and the

' treatment of prisoners cf war.

2.4, 2. sauth Afr;can mat;onal Law

National 1aw, or positive law as it is also called, may
be descrlhed as that body of law which is speclflc to a

part;cular country, and serves to maintain and preserve

. order. One of the main charagterlstlcs of national law
. is that it is binding on all the inhabitants of the state
ahd is enforced by the government. VA natiocn's system
‘©f law is one of the expressions of the soul of.that_
nation" (Du Plessis 1981, p66). This definition implies
“that there cannot be’ any body of national law that is not .
unlversally applicable and acceptable to the community."
Where the law is not automatically accepted, some sart.of_

univarsal compulsion or -sanctlon is appl;ed to a

transgressor in an attempt to protect -the. communmty and_-a'

lnduce hlm to obey.

South African National Law is divmded into three maln f_

categorles vizZ. - NN
I) Foopal Law - - <3
| II) Public Law o
III} Private Law. :
Each nf these wi.;l be dascribed br.mfly.

Ia ﬁorma:l. na.w

|  _ Farmal law is ‘the law. of procedure which ig def;ned asib;.

a

‘wthe body of rules’ concé&:ning the holle, the means and the

instrumenta for attaining the endsn of. just:u.ce" (Hahlo and

Kahn 1968, pL27)» Thus formal 1aw provides tha procedure'-: 
. fp:; gm.‘jnming ‘the law: ‘and. thgﬁeby ensuring that rights

S
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'- n. Puhlie i.aw

'  are protected.. The purposa of formal 1aw is twofala,

firstly to anabla the plaantlff or the def@ndant to

pecdme familiar with the case ‘they are presentlng or -
'aefending, ‘and  secondly to ensure__that_ trials are

_.conducted and disputes settled. effectively - and
_effiaiently (Hosten 1980). T L

| 3qumal'iaw_may'be @iviﬂedfintb'th§6e7main_sﬁhséctions;~f
viz. criminal procedure, civil procedure and the law of

evidence. ~~ Civil procedure describes’ the recourse

'.-avéilable'to-aﬁ'individual or party that is aggrieved .
mwhen thexr rlghts or lnterests normalxy protected by
uprivate 1aw are tranagressad..; crlminal procedure |
zfstipulates and controls the manner in whiah inﬁlvidual
: Wrongdaars are prbsacuted by the state.. The Iaw of
'avidanca regulates the ways in Whlch facts and 1saues are o
 to be proven and witnesses may be subpuanaed. e

g"

.+ Public Xaw is defined as that body of law which serves to

; a) 5 conatitutionaz anq a&miniawatwe “aw | .
..Although constitu*ional anﬁ%admxnlstr&tlva iaw~are stten
laasifiem .- separate uategoﬁiesa a.E :public: :Law, tha

o - run the country andforganiae the cnmmunity In the braaﬁ '

ense, pyblic” law: is- concerned with the reiat;anship

3 ”-hatwaanﬁthe state an& the 1nd1vxduar aitiaen ‘on the one @-

* " hand, - and ‘the _relatiopship between ‘the = various
_fguvernmental hodies on the nther._ Finally, public law
_'sarves to govern the general gau& of the aammunlty i.e.
'tthe publ*c interast. South: African public law falls into
three categoriss viz. constitutmonal law, adminxstrative g."
}_law, and. cximlnal 1aw‘ ’fﬁf;: e, |

. ‘h e S e
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| distinction between the two is rather vague. In géﬁérai
. these. branches of the law deal with- the compas;t:u.on, | -
. power and func:t:l.ons of governmental badiea. . The subtle
'dlfferencm are’ dis uas:ad below. R : |

o cons*rrrwxam mw deals wn.th the 1 gal mechanism of the
| state, South African ccmst;.tutlcna.\. law is concerned '
 with the . - povers, struc:ture and funct:.ons of the__.
o adm:l.m.stratlve bodz.es of the state such as. the m:l.n:l.stry.
It is ‘also concerned with the way in which the wvarious -
_ -tiers of government, » such -as the stad:e, - provincial
o counr:_i_ls and_ the local authqmtl.e.s relate to one another.

mnmsmwm LA cannat be d:t.sts.nghlshed fﬁe-om

_ canstitutianal law by v:l.rtue of its principles or _'
_ functions in that both deal with the povers and functions

of administrative bod:’:as. o Howevar, ‘whereas

[ .'._'const:.tutz.onal a'w '_ deals “with  the. h:.erarchical" -
- relationships he‘-ween the various 1e.vels of government__ -
B eg. prcwimz:,al m Yacal P aamzl.m.strat:we law is the law
.- of publig a&mnistratmn in: that it deals with the -

o relatianship hetween the administra.tiva hod:l.es t:hemselves
| and with piivate persons.  Administrative lav covers the -

roles ur stata hodxes, be they aaministrative, 3udic:ia1

Cor 1egislativa.- ‘Adwinistrative law also regulates the |
o ﬁpnwers ‘of ‘the md::.v:l.duals br ‘JUI.‘J.Et:LG persons such as
- trihunals ancl induatrial aounca]us which have’ delegated_

authbrity to make subar&ina’ca 1egislatian. . ﬁ -

L The general ptmpase Qf administrativeﬁlaw is to control
-"guVernmental emﬁivit_v in order t{:t c"":namt:a:!.1'1 a balanct.a*'-
¢ pekyeen the liberfy of ‘the iﬁdivmua,l and the public
c '__a.rft:arest" (Hqsten 11:98@, ﬁﬁ%)f 'z'his id.-aa of the “public_-

0
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;gnoﬁ“ nature aof. plablj.c law has been taken further by Erh-

| Soon Tay {1978, p2) - “'the maahmery of. admnistratmn, .
" let alone of law is’... subtle and complex ‘and the vaxy
' people who .believe that it sbould be operat:.ng at full
° steam for the speedy realisatl&n of. the comiion, goad flee
frpm its disturbing complexitias“ Adm:.ﬁ:.strat:.ve law is
a :cap;dly evolvmg field due to the complex nat.ure of tha'

scc:mi:y whiah it aaaks tn order._ o

BYi ﬁmminal Law T

. ﬁriminal law is uanc:erned m.th presecuting and punishmq o
| __-_a.ndwidualf that commz.t crime - a wrongful deed which is =
' 'punxshable by law. c:ra.mes can be committed aga&pst the

| state, the :mterestﬁ of ‘the community or an individual's

o }pﬁ;peri:y... The func{:ion of oriminal law i=s ta prdtar:t tha" A _
. public interest by means of punishing, the individwalwho = .
0 - performed the mmgful aat ‘and . deterring othets fram W

o _--'gommitt:inq crimeﬁa N S I

.. . ; .

__-;..,II:I:. Eriﬁ‘ai:a I-mu the Taw aﬁ ‘.l‘h:n,ggs ama Ownerahip

- Ih-contrast to publict law, jrivata law regulates the U
S _ralat‘lansh;p be‘twaen@r:wate ingividuals or Jegal bodies o
o wh.wh are. capa.bla of beaxin,g :iqhts and, dut:ies,. . Whereas . .
R public: L ‘protects the public interest, private. law is
AR %:rima.rily ‘copoernell’ with the pruteetian of particular
C priva.te mtu.msﬁ*s,--_ L ~ L

l'

- Town* planninq in the mblic sec:tor ia tn a 1&::‘9'& axteﬂ# s
cohiverned with thd ‘regulation of land uses and this
 inyolves plac:s.ng reatrictians on the owner of a praper:k:y-' I

7 and the: manner - in which he L ‘entitled to use his - SRR

¢

| PI‘DParty._ It aan Yot - sagn “from Figum 3_1,' that the = = .

o awi@sian of Law dea:tinq specifmany with the laws of

“
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o
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L _:pr::pert:y" chem;ham in Flayd 1’968, pl&ﬁ) v

0

'Q‘:_' .

_ _"‘he Law of tl.‘hmgs, may be defined as “a system of legal c
' ‘rules which r:egulatea 1aga1 xe:l,atmnelhipl het:wean :Legal- .
~ subjects with pegard to a spec:ific legal ohject, ‘hamely v
- a 'thing'" (Van Der Merwe L2987, p3). By definition, a
. 'legal'thing' is an_ independent legal entity or objeut,' o
 external to man which is both useful and valuable in
monatary te:r:ms and is suscept" b‘.le to privata awnership-
“ (Van der Marwa 1987 - piO). The Law nf ‘,i'hings is
~ coricerned - with gran'l:n.ng ans‘t recagm.smg rights over
nhjec‘i:'m Hnwever p whern rights exist, there are. &lso
o raciprocal obl:.gations, For example, the registration of
L ‘_”ﬁ]prnperty« in a purchaser's name is associated with the '
. '-'----a-pbligatian to pay the purchase price. tThe funct.‘i,erb of .
| - ehe Law of 'I'himzs is also to reduce 'c:onflici: hetween
Lo _:”cumpetzng 1ega1 irrherest regarding 'th}mqs' resulting' _
' fram t‘heir L-elat.iv:a scarcity J.n relat;l.an to demand.' S

o g
ar i

A

I A R
A S
LT =

Jawe ‘were

proyerty, its awnership, ‘and restriations on its use, e
 the Daw of: &'hmgs which is part of Private law, The -
particuiar aﬁpacta oFf this division of the law and how.it
) relates to p‘f‘bperty, and therefore to piarmmg ' w:.ll naw .
- i_<‘be discussed. - - STt - . *

__;Land, and J.ta assoaiated uaes, is *l:he abjact :::f a mght R
.and’ thereforé may defined ‘as a ’thing! "ﬂna law of S
., property is an aspect of the Law of Things, and s in
- the totfn p:l.anning sansa, thi s relationship ia ccncerned L .
w:l.'hh the restrictiunss plat:ad on atmerahip gt lﬁﬁd in
tsrms nf wh;ch 3.and usés are regulated v an__q‘;l _prgpexty S
o ."riqhts are protemted,, | "P;raperty ‘rights. ang W
' born together and die together. Before »ﬁe‘s hore vas no
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- "'Pr:..vate awne:g }I.p is a basia principle of private 1a.w and

S isa fundsmanﬁal characteristic and expectation of-modern

- capitalist societies. owﬁarship nay be defined as the '

. sun total of ali the real rights which a person can
T'_puasibly have to ‘and over corporaal (matarlai} property?
(Hosten 1980, p337) In principle the. \mqht of ownersmp_--' '

. .is the most extensiva xaal right affords.ng the ‘owner.

. complete and compreheneive control over & 'thing'. Th:.s': L
__ :-\---pwer anables the owner to ase, anjoy  the fru:u.ts gE,
cczmumﬁ, possess, diapase qg, and reclaim the 'thing'

) . <

_ ) ) Hawaver, no right is abBOl'lItw. and f‘"aare needn- to hé some
 mort of cantrel w@r pwnaréhip« in order to protect the

o ".‘Iare thelaws of nuiﬁanc:e. and" t:he granting‘ of limited
S '_'meal u'iqr:ts such aa “mervitudas. whi;;h aré infended oo
._a ghiavé harwmy :.n -l:.he amnt qfh _coqflic:tmq ownership..__".

P“bllc lﬂterﬁst-. HQderm ‘swief!:y has therefore imposed;

e __ b -'_“certain restrwtions on th:Ls right of 0wnership in order

S L 4o p:navent ﬁhe ouner from doing as -he pleases and ‘abusing e

o o tnis riqht These limitations may be -divideéd into twq---"'_.;_ -

';‘ff_hrbad ca*\‘;egora.es, Vi%.. thoke mpaéad Ey“publm faw, and ¢
o // R © thoka imposed by \private law. Puhlz.c law restricticms

Ll _'operaﬁ‘e e:.t’har fm" the benemfit og the ccammunity as. a'__ .

' whole or in the :.n,;terpsts of eertain sectiona of society.

Sﬁch lm:l.tatmna are contamed in 1egislat‘ion st&\.utes,

'-: nrﬁinamea ami municipal hye-laws, ezxamplas of mh:.ch afe
' "tha Grc:up Méaé ﬁct, 36 of. wss, provinc:n.al £oun planning.

Cand tuwnships ordmances, tnwn y).anning scnemes and_

_. zsrwat:a 1aw raatric:kions nparui.e m ravoua: af the (ivate L
__md::.vidual and are. mpaaad in” tarms af tha ru{fea. of .

_municipal pyenlaws. SR

2 4

meighbouy lat-?, or by. the ounsr himsalf. Examplﬁs nf this" L
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intsresta;, The Rﬂmmval of R&%&rlﬁtions Act, 84 of 1967

unduly reatricte& the use of the:ir land. . e

.Ja : /’ W .
Y

e

L f

‘was promulgate;l in ordar to- allow 1andmmers to reémove - 3 :

PR

“ _ﬂ,cond1tians in their title deeds which in thelr. aplnion@ij1-

S

:Dua ho this camplax natura nf sypcieties, the abova

. somewhat vegue with the result that certain rules af law

___..di?:;.s"van of "Lhe law is ‘not a8, s:.mple as it would sedn.

~The . diviﬁ-bing line between. gublic and pr.wate iga . is

.may be classifz_ed as both public 1aw and pr;wa.te law.

L coufts.

.'__2 8.1, The ﬂuprame cau::f. of Sm:t.h ;friﬁa SR

'.*i"r.a existing struc:tum of the supemor Fourts ‘in soutn .

 Africa dates’ back to. *he. estahlishment\b; ‘the Unhion in____j'_f. o

) " 19310 and *aanawts of the Appellate Eiv:.s:a.oh an& s&veralr
| f’-",prwmczal and 1oaa3. dw:.;ea;ana. G e

u[ L T A . -u;_

“.,3 ﬁp TﬂE HIERARCHY D¥ THE saumn*nva;enn connwa ﬁ o
Having’ discussed the d.wisznns of the. gou,th Afr j,can -ig,ga L
_-___-syatam, it is now necessary: to axpla:l.n the structure of .
" "the South A:Erir.!an courts . which may bé d:lv:.deti into twe
'f'":ma:m seations viz .¢~-Eha supérim: courts and the infarmr- o
The h:.erarchy of the courts detemmes the .
" 'rre:{atianship between the- superior and infarmr cour’cs ana o
the . rlqht tﬂ haar appahls. . - T

. . T
_i‘.:-_ : 0 R
a}

-appaals aqainst &e.r:ﬁainns takan at tha prbvin‘e.:mal t;:l.ér pn- .

S

B

.

e '-.'ﬂhs Appellate Di\f}smy«duea mt hear ta*a.%lﬁ\ but hears
R aPP&als £rom the various pmvincml divi%mna of the ~
’ ..'_Sugreme C:cu;rt nf Eﬁuth Afm.can - In aeri:ain amrmstanaes,'

o town’ plenning applic:ations may he heard by Fh& &Ppallate_ o
_-_‘.-Diviaia;a 0f " the Supreme. Court. The demsians of the = .
. ___L,._.‘e‘sppallate Hivismn age bmdim, and m&en ﬁn &ppeaz. i =

]
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| 'I‘heré ‘ave thréd Tain sources df

. s N )
n

nOted; i‘t J.S nq{:ea agamgt i:he decis:.qn of . i:hs 1!5‘431‘." R

c:éurt “Abter héaring evidence, the. Appellate I}ivision.,_' |
. may uphald or clismias ‘the. appeal entirely, partly uphold, =

partly d:.smiss or rem.t the appeal to tha lot-:er murt for'-._,‘-f-’ii"'
. -f-“urthar evidfpme. e e

. u . ’ . Lo T - .(\'\.r .- S
{g re - \-.)-

. 'In add;.‘tmn tu '!:he Appalwa‘;.e Dwmi on, _the Supreme Cmrrt'_‘___ 3
of sauth &friaa ccmsistfs i:e:r a m:mbar of provingial and

Ipeal ﬂ:t.visians. . The z:rovindial divisions hear both

trials and appeals i e. t:r:LaJ.s may starg at the. |
 provincial level vhich say -also haar ap;:ea.ls ‘against
eca.sions of the fmagistrate coux%s. T Tha pmvmciali o
div}sions of the Supreme Court. have gurisﬁictim ovexr the_ o

 local tiimsinn in each pz:av;l.m.e,. ; o

! : a 5é2¢ me :I‘owar Cquts % °' [ ‘:_J.'.'. - . . . J@’ C CL
The - Rapublie* of South Africa ie div;l.ded into mag'ister:l.al oyl

distrmtﬁ, aaah nf ‘which has-a magiatrates ‘court. The ° .

prer caurtés am mainly the magistra.tes anc:i regiun&lﬁ'
magistratasa aomﬁ, ' fhe regional courts are only
erdmival caur’ca, and cover rvegional divisions which
ﬂunsw‘h of fumber of ma%iﬁherial dalgtricts, - Small .
claims coyrts gré ini;ende@ t% bring quick relief € -
pec:ple wism,ng taopreas smali ;.ama agamsb ana anathe:t:. o

v

mw ¢ -._.'}J_ @;: )

2.6, mxw amx&@s or sem'z -\.

1eqialatinn tstatute} ' 3;1:13.:,5.&:
~daw, , custom law is”anather so

intraducajfthe aamept ﬁ ; . ;_\'
Ny o .

South Afrman law vis. R
precnadant, e - camon c

roe ©of law, but is not |
raferreci tq very fmquen%,;ly. pmc:e&ent will be o
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2.6, 1. 4 I.sg:.szatimt o atatute I.aw

- Legiflation or $tatute law may be defined as "a generic

. c:onsists of - three anin typea ;
_ "'Parliamant, _orﬂinances passed by, tﬁe Provinc:&al councils

fox their
. 3.eg:l.slatmn passed by subardmate 3.aw-making budms such
* . as municn.pal 190a3, authorn.ties. - -

z.s 2. a’udiﬁial ?raceéent .
Tha_x;murts are: respmsihle for intérpre

g
AN

an. §ﬁ&,aunt t:af their experzem:e a:nd ab:l.l:l.ty,
'- :whmh is a@racteristic of - advancad legal systems,
atatutea passed by

5?-,..

ﬁ.‘hesﬁ '

- give ‘ki e to tl
E law,

aoc
el

judicj. b

2.4, 3. A Iam i

raspectiva -

-

qﬁ

p::ov.mces :

N

o
erpret:atinna, and decisicpa ::f
n\;second najod source of Scauth Afrigan

brec:eaent which may ha faund in the -

and

B

)

o work covering the “instruments - pasaed by “i:.ha yarious,

'_,1eg:.a}.ative oxgans having authority to ngke: laws in the
o country“ (Hahlo and Kahn' 1968, pl4B), and s promulgated
by mdivlﬂuals who arer/ specially elected by the cammunity
Lag:,slatian, _

subordinate

e is applied m all Sm.ﬁ:h Afriaan citizens

Ly

"'__'.Acta of I’arliamam: are supreme a.nd“ Dnn cn;wt has the
~ apthority  to - declagd’ a’ statuta or  act invala.d. L
Co _Pz:avimial ordinancas are passéd wa.tgin the’ ‘framework of
e Farlzamantary 1egis§.ation, as axe munmipal byawlaws and

"'.'-_'ather forms of svbordinate leq:.slatian. S g :

.vf,~ru

3aﬁ@a“

ting 9’ statute

uperior law ;f" '

.____ahe tem cammun Jm-r csan me;‘ ) ‘:mca qf thrae thmgs, o
e the law ef the. 1and i*a. South Afriaan law whiah
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' legislation, i.e, the lay pmcla:.med by’ Parliament._
Common law in this sense way thus be deti. ned as "that
-.partian of South African 1aw th*t has evolved from =

" the Roman-nutch law expounded igytha Works of the old B

-.‘_'.writer*s" (Hqsten ‘1980, p221), and ds such has never
e been. written down. .In this sense, common law evélved
.- from the consent of communities as to what shauld be
o .perma.tted, and what sbould be’ prohibitad B
o 444) the Anglo-ﬁmerican legal system which is applied "
) o in countries sucl" as England, Aua‘hralia. and New 2
. Zaaland - ' o S

__ ‘J,‘he mc:st ‘common perceptian af the common la.w is, hawever |
. ‘i1, avove L.e. that law which is not statute law.
3 "The common law should be seen as the central framework:

' or coxe around which these three 1aw~generative media

B ' T statuta, case-law and c:ustom} ‘revolve" (Hosten =

‘¢ 18980, p22). Common law praviﬂas a background against .
"¢ " which the. judga cun. interpret statutes, and thus serves

B to aupplement statuta law. "“Take away the cammon 1aw and -

. the greater bulk of oyr statui:ory law. could be rendered

“"_unin{:ell:u.gihle" (Hasten 19&0, 9224). CIn practiae,

"_-ijudgas will fall bauk on the common law ta determine a

- point vherever statui:e lawois :,nsuffﬁ.czient or. lacking.i." -

- One of the’ mast impnz‘tant charaateristics uf tha common
- law, J.a that it is flexible and capable af hainq moldea to_ :
: ___slzi’{: prwa:.ling condii;imna,- SN -'

.9 S - BT P

TS

o ,,-5,4,, tmatom

s::ommon J.&W,u and had, its tarivgins in tha habita and

o LY

.u} that body of law which doeaz not originate from B

cuatgm, th.ch :i.a the al&est Imr ki{own ’!:c: man, has playacl o ) "
an mpmzutant role in ‘the davalnpment of Smth }tf.’ri«zan' L
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&,

points) . '_ N _‘

i(t ﬁerrelatienehips af a conummity. Altheugh it '. ds

- unwr:.tten and not enacted by any: 1egielat:we body, custom -
law can be ceneidered to be a source of law as it evelved-. .
From cuetome which wera universally accepted and adhered =

to. Custam law amounte to the law developed by

- cemmunit:-.es whieh is generally appl:.ed 1oca11y. The

apblmatmn of - custom law is partmularly relavant

‘amongst the South African blacke which have lived for o |

centuriee accord:,ng to tribal ‘Yaws  and customs.- In
certan.n cases, c:ustom lawy will be applied in plaee of

statute pravided that it does not contradict the public
pelicy of South ‘Africa or the laws of natural Justice. ¢

However, most custome bave today been . superseded by
' legislation. The application of custom law in South
Afr:ica is avoided and if used, has to be preven to be
1eng esi:ablmhed ' uniformly obeerved reaeenable and”

certein.

2‘@?. 'J,'HE PRINGIEI.E QF mm DREGEDEN‘.E

MZkare deeis:t,e et non guileta movere" '
(To s'hand by p:seeedente and net ta disturb Settled"

5

The principle ef pfdcedent playe a majar part in the_'.-
deaieion—makinq processes in buth planning and law.
However, the way in which this principle is - applied in-

__ both disaiplinee differ:s dramaticelly. '.Ehe application |
of ~legal precedent‘ will be deecribed hereunder, _and

F

planning preaedent :.n Chapter Feur. o

2 ?.:I.,. A neﬁinitian of Preuadan‘t e _
A preaeﬁent is” semeth:mg which is said or dene and is
nee& as an example, reason m: juetifieatz.nn :Eor a future'
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Cone

' case which is being considered anew. Precedents are
handed dowh giving drbision-makers the authority to pass =
judgement w:l.thout hav:u.ng to reac:h consensus on the-_' '_

essent:.als of acase. - \ . '

'*2.7;2.’3@@&1 eaaaant I I

In law, as Z: most dec:x.siom-making pmcesses,' it is |

_ common to use decisions taken in the past ae a guide to

: future actlcns {Hahlc: amd Kakn 1968)._ ‘This is as a-'__“
. wesult  of the das:.rlh to learn from past expar:.ence"

-' yzthout hav*:l.ng to make sm:n.lar mistakes. Judges are. _
: therefore abligad to follow ?:he legal ruling‘s passed ip
-px:'avz.ous judmlal decmions of the superior courts._

_ Although the effect of precedent is to estaplish a new

ryle, in sattmg precedent the functn.on or duty of a

'-'-'..?_judge is te interpret, to decla:kza and tc apply the

- existing law. ... and not £o maka nev or frash lawt

':{};(Gibsun 19?7, Pﬁ)

L "'Ehe hinding qua:!.:.ty of a judmial praeedentt . .raaidag in
the ‘ratio devidendi' .and nat in' any 'obiter diwtw"._ L
(Hahlo . ami Kahn 1968, p260)._. It is the reason for tha \ a0
' decision or order of ceurt (ratic decidendi) wather than . L'

& remtark made in pass:mg tob:l.ter dictum} wh:n.c:h forms tha_ '-

 basis of a precadent., ‘Ratio decs.denai' is derwed from

. the principlas._ not the facts, c_oni;_ained in a

N pronouncement of law. Véry iittle attertion is paid in

' law reports to judicial interjections which are remarks
. 'umade by a juﬁge during the course of an argumehﬁd"ﬂatiOJ

| -decidendi’ is partwulara.y suitable where ay caurt-f. =
consibts of more thatr one judge buat” whan only ana -
“*’.’__\.juc%gamant :l.s pasaed L e S
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"h.7 3. The hpplxaatian af Legal Eraceﬁant

 The way in which legal precedents are applled depends ‘on

_the_type of legal system b31nq used in any parttcular_
country.  In the United Kingdom, decisions of higher

_courts have a bn.nd.:l.ng and coerclva effect on - lower_ _
. courts, _and the. court of appeal is bound to follow its
- .own. judgements in - subsequent cases, In theqry, the

- ._caw;ts in Britain cannot make law - only Parliament can

promulgate laws. However, J.n mak:.ng declsion, the caurts
 declare what the law is. ‘Thus, "unce a super:.or court
has ruled on a gquestion of law, this may become a
precedent, which shauld be followed when the. same
auestion ar:.ses in a subSequent c-.ase hefore another court'_
of the sampe or a lower status" (Garner 1981, plz2). The
setting of precedent occurs most often in a field where

Parl:l.ament ‘hag not. ye.t. promulgated an act or any other

type of 1ega.ala1:mn. A judge of the ﬂlgh Caurt is not

- bound to follow the decisions of another. Although in.
' practioe, unless a judge-. is proven wrong or there ims a

| -_Jti’st:.fiﬁatmn for a de.viatmn, dec:.smna t»aken by judges

of high courts are regarded as precegent. 1t is doubtful

. whe.ther cmunty court decisians are regarded as haw.ng set"
& pracedent; generally dacisicms of these courts follow-
'_thosa of a. higher aourt._,. T W -

_ In 't:he United States of Amerma, the courts adhere to
:precedent leas sta:-ictly due to the larga amgunt of
‘reported cases. Precedent is seen as a guiding prineiple
but the aim is to maxim:.se flexikility. It is common in

. the United States for oourts to overrule- precedents if.

they are Found to he- unsun.table.. The guiding p:r:mcxple |

~ . to the appli;:atmn of - precedent in the Anerican legal_

a _ system is that .11: ahnuld ba flaxibla and’ dynamic:. T

CemTERTE . o ey
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fThe appllcatlon of 1ega1 precedent 1n South Afrlca is

”"1ese strict than in Britain as English law is built upan”_s

<3f 3udges and legal

~ previous cases.  The establishment of the Supreme Lﬁ%r*
in Bouth‘Afrlca by the South Africa Act of 1909 ma&& ALl

courts pound by the decisions of the Anpellate Division.

-;mhere-_le no -legislation dealing -directly with the .

doctrine of precedent although basic settled rules of

| ' precedent have been adopte. on an ad Hoc basis.

- '_-Whar:e' precdadent is -.apr $erd in s_outh:.?;fric_a,t strict rules |
are followed. The,twa main rulee of preeedent:are.ae

'follews- : S
. i) a court is bound by a higher court, or greater

. court on- its 1eve1 unless subsequent everriding
%&;*33;1eglslatmon exists; S '

- w il) a court always follows its own decision unled§ '

- proven wrong in wh) - rase it is overruled,-

"Thue,~a decmbean of the‘Appellate b;vision of the Supreme
. court is. binding on all courts, and the decision of a
'jfprevineial divzslon of thﬂasupreme ‘court is hindlng on

“the  local level af overnment. ﬁeelslons taken by onee
magiatratee§eourt ar influential, but not neeesearlly_
'binding on ether cojirts at the same level, Whilst a

T Provine;a& Divmsian ay refer ke & decisxcn taken by the
- ofa trial‘éﬂﬁ make/a new decision. In practice however
advisors are knawn to refer to all

local, magistrate,

‘may also disagree with the outcome

‘previous decieinn \as this may. ‘help to etxengthen a case
,and motivate 2 901ﬁﬁxﬂf lnglc.'_ |

A e s
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.In ‘terms of the South African legal system, judges ar'e.'
appointed by the state to settle disputes amongst
 individuals who feel that their right have been attacked
- or infringed. In so doing, the judge will hear evidence
- put _-:Eerai_‘& by both prcties in order to dete:_:minei_'the
_'l‘tlc':i.i_:.ez'.‘:i.-ii,'i7 facts of the case. Thereafter he will pass'
judgement, or make a decision. ' o -

If there is an authoritative rule of law which is
appropriate and cqvers'thé facts, the judge will_apply
this rule and make his decision accordingly. If however,
" the judge is ‘unable to find an apprapriate rule of law,
5 ‘he is required to. pass. Judgement on the partles in
' accordance with the - .principles of fustice. After__
revaawing and examining various authoritative. sources
- which have 3 b'eara.ng‘ on the issue, ; he’ will ﬁeduce and
apply a principle which he deens relevant o the facts he

" has praVen... ‘The principle is based on the reason for'_ "

this Escz.sion, ‘the ‘ratioc deqiden_di' ._wh_ich sets ?- :
' précedeﬁ$-and as such“creates a'new Llaw.. ST
he imporﬁ%gce of this procedure is that in addition to

o the - parties eing{ﬁbund By this decms;on or princxple,'

the resultant‘precedent in efféﬂt heﬁomﬁs binding on tha'ﬁ

-~ -_'whole community . Should a similar case come hefore the

‘same . judge, another judge of the. sa:me 'rank, or another

' _fcourt of ‘the sane standing, the same priHCLPle will be

"_applmed. It may happen that ‘this principie will be

overruled by a Court of Agppaal in which case the latterf
" precedent replaces the former. Once a daczazan ‘has heen'”

:-_paﬁaad by the h:.ghest court in the land, it hecomes'. .

° conclugive and can anly be repealed o modifiea by ‘the
. stata J.tself.-._;- PR . S
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2.7.4. Critique of the Application of Legal Precedent
"Certainty, .= predictability, reliability, . equality,.
uniformity, convenience s these are the principle
advantages to be gained by a legal system Efrom the_'
principle of 'stare dec.'LSlE'"

(I-Iahlo and Kahn. _1_963,_ __p215)_

' Precedent is a..dhered to in south Africa in order to
'maximise. certainty, protect vested - r:.ghts, satisfy
‘expectations and uphold the dignity o_f the court. The

'applicatioh'_fdf:._1¢ga;[. precedent allows professionals to
. plan strategies with a certain assurance of the effects,
© o and protects r:.ghts made in the be.lief af an existing

rule Of Iaw. It reduces the prospect of litigat:l.on,
prow.das guidance for less experienced judgas, and
- strengthens a ‘cage presented during litigation. By
- maximising ijECtJ.VJ.’tY, prejudice is reduved and publir:"
. confidence in the legal system is gan.ned A further
. -advantage is thq(t the. time and money costs involved in-
. ."lltlgation are réguceﬁ. N Lo |
'However, if the applicatian of preaeden’h becomea too_“'_?_'
 strict and ra.gld, three problems could arise. ~Firstly
when - preceﬁents _result from decisions - taken by .
authorities to Justify op:.n:mns ‘ang are fomulated before g

sufficient experience has been gained, precedent "allows -

_' the 1aw to become a petrified forest of erropeous nat:.ons-_
(and). ..the first exper:.men‘t becomes the last® (Hahlo and -
~ Kahn- :1.96_8, p218). A second danger is that px'ecedenta

may become anachronistits and irrelevant. = Thiraly,

- precedents could lead to casuistry - the making of :
exceptions, drawing distinctions and applying rules to

Cewerme 0 EE R



special cases, In addition legal precedent has been
crlth1SEd in that, unllke 1eg;51ation and statute, the'
: public hag no opportunity of commenting on the merits of
jthe precedent before it is finalised. Precedent is also
net_comprehenslve as it relates to one specific issua or
case and is decided on a <ingle point of law. Finally,
whilst the legislature has the authority to repeal a law
.made by 1teelf the courts are unable to repeal statute
‘law. or 1mprove on.lt, and this could lead to delaye._

2. 8. concnuszon _ : |
This chapter has traced theihletorical development of the

South African legal system,_and has descrled the nature
- of the law, the divxslons and saurces of South African
'1aw, and the hlerarchy of the courte. The framework
W1thin which South African planning legislatlon will be
diecuseed in the follonlng Chapter has been descr:.beda
. The appllcatlen of leg il precedent has been explained and
_'crltxeally analysed, 1eading to the conclueion that
despete its - shortfalleir it dis a very useful tool
- aas;sting decision-makers in’ Justifying thelr declelcne'
© in an uncertain and ever-changing society.
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CHADTER THREE : THE ORIGINS AND DEVELOPMENT
OF TOWN PLANNING LEGISLATION

3.1. INTRODUCTION -

it has been suggestéd by many town planning historians
and theorists that the origins of modern town planning
legislation lie in a reform movement which developed out
of the need to combat the atrocious living and working
conditions of the industrial city in Britain. It will be
shown that the scope of planning originated out of the.
concern with the health, welfare and prosperity of the
exploited working class and hence the public interest. In
addition, the tools available to the public planner have
developed from the wide range of loosely co-ordlnated
- controls over drainage, build:.ng standards and pollution _

The following. discusazon will trace the origins and
development of both British and South African town
planning and town planning legislation, and will
~ introduce the town planning procedures and decision-
"_making bodies which will be discussed in detail elsewhere
: in the dlssertation. ‘The British. town, planning system
ha.s .been chosen , as :!.t is generqlly acmepted that the
Britiéh system greatly influenced the nature - of
-contempcrary s::uth African town planm.nq and ‘town
_plarming legi.slatlon. N '

The central theme 'throughout the discusasion will be the
consistent concern of the publm planners w;th the public
'1:':_‘_l:erq;st and ‘the developmant of the tools at the
-disga'sg'al of planners allowing them to perfqrm -the_ir tasks
of ';"_"_j_‘xg;cotecting this ' public interes_t. o The shift in
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. emphaSis.of the law at certain tiﬁes towards a concern
with the private interest will also be shown. |

In order to focus the diecu551on, the most important
Acts, and the 1egislat:l.on which influenced South African
planning legislation will be highlighted and the less
important Acts will be touched upon. |

3.2. GREAT BRITAIN
3.2.1. Introduction

The growth and development of plennlng in Great Brltain o

¢an be divided into four maln phasee.
1) Industrlal Revolutxon (1750 - 1850) - Elghteenth
Century and after
ii) Post-Industrial Revnlution - 'I"he_ Nineteenth -
Century. ' ' '

iii) The 'Enl:l.ghtened Industriallsts '
' :w) Twentieth- Century S '

3.2. 2. The Induetriel Revolution - Eighteenth eentury _
The Inélustrial Revolution, which turned the predominantly _
agrz.cultural conmunity of Britain J.nto an industr:.allsed, _
”:hlghly sophisticated sac;ety, is renowned for wpreating
‘the most appalling enc:.al and physical :.115 in the newly
‘and. haphazardly formed urban areas. In addition to a
‘rapid natural population mcr:ease, the Industrial
Revolution also brought about an exodus of fars labourere
from the rural areas into the cities and towns, as it was
perceived that - the urban areas would ensure greater'
employment opportunitiee, increaeed wealth and thus a"
| higher etandard of 1iving. R - |
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As a result of this urban population explosion, the
spcial and physical conditions prevailing in the

irdustrial town became unte.nable. Houses and facteries

were. con_st_ruc‘ted adjacerit to one another, pa\_r_tly as a

" result of an absence of land usé controls and partly'

because peopl-a' had to live within walking distance of
their place of work as transport systems were still
rud'_imt.mtafy and inefficient. The provision of roads,

canals and bridges throvghout the country were at t_hat-
© time the responsibility of private individuals. No

_attempts were made by the public authorities to control

sanitafian or ensure easy access to fresh water supplies, :

wz.‘l‘n the result that diseases such as. cholera and typhoid
spread rap:l.dlv in the 1830's and 1840'5“

State int“rve.ntidn and - planning ‘were restrJ.c.ted to a

passive surve.:l.llance, and pla. m.ng was concerned merely"

- with "the opening up of pe::iphera; fields ' ownad by a few

-_important landed families, to prov’ e aa,lubm.ous

awellings fo‘r an affluent ‘upper c:rua*.t" (Eversley 1973,

' pél) 'I'he ntaads of the pocar and the gememl public were._

' overlookad. :

_' By tha enc‘l of the core: period of- t:he. Industrxal_

Revolution (1‘750 ~ 1850), n¢ formal town planning ox
: 1eg:.slat:|.ve attempts had baen made to ensure am

acceptable standard of 1ivinq for the working class in
‘the J.ndustrxal ca.t:i!ln,.s. "private enterprise is left

virtually :Eru\.. and u.utroufiled to. do what it lJ.kes

subjact only to the common law remedies of nuisanc: and
o trespass" -’McAuslan 1875, . piz).. The State depended sn

-prwate entrepreneura for tne provxsion 0y public goods
such as rnads, servmes and hauaing, wn*lst the working

— . . L, I .-}
’ :\ o _ \*-{ e ] [
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and llVlng condltiona of labourers vere at the mercy of
the lndustrlalists. _ ' '

3.2.3. po;st' Industrial Revolution =- Late Nimeteenth
Qentury B

- The first recorded attempts to combat the social and
" physical ills resultlng from the rapid 1ndustr1alisation-
of Britain's cities were the Publlc Health Acts of 1848
and 1875 which gave extensive powers~to the newly formed
"Health Boards, which were later allowed to lapse, to

ensure that both new and existing houses were provided

 witl. waver and driinage at an acceptable standard. ‘The

Public Health Act of 1875 widened the scopé of the local
authorities on planning matters in that it_provided'the;
public sector with the power to purchase and clear. 1and,'
and hand it over to private enterprise to. fedévelap._

d'addition, local authorltles were able to make hye*laws '

setting mlnimum standards for the size of ronms, spaces
around houses, width of streets.and provision. of sewers:

on street frontages. This control of future huilding by_.
" the 1nduatrlalmsts through the appllcatlon of = local

authority bye—laws was an - important step in the
_development of plannxng leglslatlnn, and the proteatmon';

"_ef the publlc interest by the pablic ‘sector, - Here
_'-“atabute provided for a partnershlp between publlc and
”d private. enterprise in urban development®. (McAuslan 1975,'

péz) ‘The Fublic Health Acts arose out of extenaiva work
by publlc health refermer§ such as Chadwick.and "although

very limited in scope and effect, are significant as. -

laying  the  foundations of permaaent statutnrygﬁ

_restrictions on the freedom of 1andQWners to build asl
V-they ple&sad“ (Telllng 1982, p4) '
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S‘imulténedus with 'thie deirelopments in the fields of

publ:l.c health, was “the promnlg&tion of acf:s dealing W:Lth'_
housing. The first such legislat:.on was the Artisans'

and Labourers' Dwellings Act of 1868 which enabled local

 authorities to address :_:.nd:.vldual insanitary houses. The .
_ fqlibwing set of housing legislation were the Artisans’

and Labourers' Dwellings Acts of 1875 and 1879 which
dealt with-thé provision of public heusing and conferred
‘on the local authority the powers to undertake slum
'cléaran'ce. In this way,r the public. sector was empc:wered-
i .t'.o develop " land t.o the total ex::luslon nf prlvate

- enterpr;.se.:- Co :

The ;Eirst "r_ea'l.. and. ieffectivé."attempt_ at .domb_atﬁincj. th_é.
slum conditions was the passing of the Housing and

| Working "CIaases Act of 1890 which introduced a new type

"--_of legislation known as - 'housing Taw'. Thia 1egialat-ion

enabled the public sector to build tenements and cottages SR

--to acc.ommodate the worklng classes.
g '_:_‘I'htis it: 'c:a’.*h be said that the first 1egisla1:iire attemptfs
to improve ‘the living and l‘aealth conditions in the cities =
centered around the insistence by the local autharn.tms'
that indus't:rmlists provide an acceptable standard of

“living for the general public, in the :Lntarest.s ‘of

'pratec:ting the publa.c good. Th:.s rudimenta.ry body. of

-'houamg 1ega.slation empcwéred the 10;:&1 authamties for

- the fiz‘st time in h:l.s'l::ory to be pruac"tive in their social .
"'*xequnsibilitias reqarding the prcavm.i.on of- sujasia:.sed
public housing, rather than reactive in the case of ‘..he'_._
imt;.al health 1aws. S : ' v
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By the end of the nineteenth century therefore, the
relatively comprehensive rangé'of health and"houeingd
legislation had the. effect of prov1d1ng the 1local
authorities with the necessary tools of eneurzng'that the -
underprivileged and exploited working class Iwere
' adequately catered for Ln terms of ba51c needs.

-saaaé. Tha Enl;ghtane& Industxialiats
'l'he Industrlal Revelution is renowned for w:.deninq the
 gap between the wealthy capitalist industrialist and the
. exploited, underprivileged working class. However, due
to the fact that state planning intervention lagged
behind indultrial'development pfivate iﬁdﬁstrialists
~ sought ta offer an alternatiVe to the mess, unregulated
. urban settlements in the form of modeh cities. These
o philanthroplsts, ox 'enlightened lndustxialists' as they
are often called. tried to create a balanced way of 11fe 
.hy prov1d1ng tha working ‘class w1th acceas to- publicfd
‘amenities which weré‘not flnancially rewarding. ‘These

model towns tried to instill an idea of the dignity of .

" - woxrk -and the rlght to an acceptabie quality of life, both'f

 of which ave today regarded as common community goals.
Thus these private 1ndustriallsts, who had in’ ‘the past[ef

f'been accuséd of exploiting ‘the poor working clase A
‘pursuit of their 1ndividua1,pr1vate interest, now took it

d'upon thémselves to protect and enhance the puhllc ,N-:

interest by supplementing the erstwhile attempts made hy"
the etate ‘to combat the 1113 of the znduetrlal city. In

. order to achieve this, these specialist Enllghtenedd(d:

_exnduetrlallsts, together with certain Offlﬂl&ls, dEVlSEd"” 
legalistie means te implement 1mplnvements, and this is

- said to have "Laid. ‘the - fnundatidns of modern townf”""

:planning 1eglslation" (Benevolu 196?, pxli)

CchPTERTMREE . o mEsT
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A fundamental reason for ~the emergence of these
utopianists was a realisation that, in oxder ta improve
'the guality of 1ife for the working class and general

community, it was necessary to extena the benefits of the

Industrial Revolution to these working classes. The ided

‘of sharéd community goals was 1ntroduced by Patr:l.ck_'
 @eddes in his ‘view of the city as a system consxsting of .

" che 1nd1v1dua1 needs of each member, and the combined, -

often caverlooked des:.res of the community as a whole.

' Robert Oven ‘centred his model city, New ILanark, around___- .

~ the idea that if paverty and unemployment exiated some -

formidable obstacle must have 1nterce.ded to obstruct the -

nat:ural :E:mprovemant and prcgress in scciety" (Beneval__o :
196'?, p42). e . |

It has .’been suggested tao, hawever ’ that the Enln.ghtene& L

| Industrlalists “were “prauvtical prafxt-seekers who

. perceive that their profits will be, if not necessara.ly'_ "

' greatez more secure if the whola lives of the people are -

e ‘.t'kiprnved" (Bell 1968, p:l.'?&) .. Here we see the idea of the
need to protect the collectiveé good in the interests of
securiqq wealth. This shmﬂd not be confused with a-
_concern fox the public J.ﬁte.rest which has a s:m:v.ally*
responsible dimengion to it and thus an end in itself.
‘This idea was reinforced by Owen who believed that it vas
tha wealth of :mdustry, facz.la.tatad by the. m:vrking c:lass,
that made. pnssible the rebuilding of London, Net?caatle
_and Edinburqh (Bell 1969) .

._!(

Qf & town“ plﬂa,(m:.z&g scheme was introduaed by the
Enl:n.ghtened Inﬁuatrialmta at the en& of 1ast cen'tury.

o ocHAPTER THREE . Cow . pasess

N o . L .

e A cért&in extent, i:he modern caonr.:ept of thé puzpases;. o



Titus Sal atte.mpted, through the. constructlon of his -

model town Salta:.re, to- impz:oVe the’ unhealthy nature of

tradae and create a comunity of healthy ¢ happy workers. |
- “Salt’ = houses showed a concern not merely for ‘I:he. haalth.

' 'of the 1nhab1tants and t.he unposition of good. ordexr and

_ "cla&s*la.ness, bu‘l: for their aesthet:.c surronndings“ (Boll-_'
1969, 9193) In add:.tion, Robert Owen's ideals ware to
: ach:.e\‘e a mo:r:o sat:.sfac:tory dlvtrlbution of. '@.l saan

.sqxnal relat:.onahlps on Which such ac:t:l.vities dapend'

'(Benevolq 1967)

_ _'I‘he. Garden Cz.ty concept, devised by Ebenezer HOWard }
ﬁu.ra.ng the fa.rst daaaﬁe of th:.s century, employed thq-_l '

) earl:.est examples of “the appl:.cation of systematic land
o use zonmg, restr:.ctions on densﬁy and preservation of

'publzc land. By restricting the use of lard in the Green

Bo‘lt :Bor specifm purposes, Hmward J,ntroduoed the idao
' that land should, be reserVed for a particular use, and

) produced the necessary meana of onsuring th:.s. "His' o

" _”garde.n r.:ity was a direct reaction to’ the mimmum“’_v-
' '-standards of the bye—law lega.slatlon amd an expresslon of'_

the diataate for the quality ‘of the envz.*onmen‘t whioh

pr:LVate enterpmse had thought suitahle for ord:.nary' B

| folk" (‘I'arn 19&0, pBO)
: : . { -

._"'_"'rhua we ‘see a change from tho ideology of the :.nc‘lustrial
-oit.y which "impla.ed that  the creatz.on of ‘the urbau

enw.ronment e ld safely be antruotod to the market"
(Sutcllff

- industrialists who Protectad the public interest and
interfered m.th the- natgra.l. market mecﬁanismn R

)

q
Lo

ia ]

80, Cp2),. '&a :the solf-lmposed social B
responsibil ty of ce.rtain of the late n:l.neteenth oentury _
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”3 2q5. The Twantzeth century : @;':' R 5 .
"BY the turn of tha century the devmlapment af health and :
huu51ng legialatién had made unprecedented progress. '
-HoWever, the body of leglslatlan available to the publia C
-autharlties enabling them to deal with matters relating
:  to the living and working canaitions in the urban areas '
';'was at that time: dzsjalnted and unw;eldy, cons;shinq of
~ various health and housing acts. . What still had to be
_addresaed*was the problem of juxtaposing and pbtentially
'*fconflictlng land uses. The need. for a co-ordinated and f :

'eomprehensive set of 1eglslat1ve tools dedling with. all -

aspeats of the city i.e.-Health, housing, standards, land

tnaay as ’tqwn plannlng legaslatlan'

- local councils tcﬁprepare.plannlng schemes for "any land

"which is ;n ccﬁ@se‘of dev cpment or appeara lxkely'to be L

 ‘used for buxldmng purpases, wlth the general object of
'='securing proper sanitary caaaltions,-f '

- convenience in connection with the 1éying o
‘the. land and of any neiqhbour;ng lana®, B

'_f;ThiE was the firat enactment.Whiéh curtafled the free;hse B
- of private prfoperty in the intérests.of protecting ‘the
.. general good of the cummunfug. The-concer with the fact -
’-w.that the—private interest had‘untii th&t txme prevazled,:"

t_and nse of_

. - oy
_ ;The flrst plann;ng act, the Eausing, Pewn Planning Ete.
Lact of ‘1909, broadened the. scope of the. previcus _
_enactments by extending local authorlty ‘invo¥Fenment from L
health’ and. haus;hg to the praventlen of . 1ndustr1a1*f'
_ intruaion inta reszﬁential areas. This Act authormsed, -

" Was expreaseﬁ in tge clreular 1ssued hy the Lnaal.-'

CLCWPTER BREE <. . .o e o<l pcees

T

A HSES ete, was “tihen recognised.. This is What is known_3 f:'-
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842,58 mna E'wentiath centm:y BT - .
_'.By the turn of ~Ehe century the develapmﬁnt of health and _
housing 1egislation had made unprecedented progress.' -
) __,_chaver, ‘the. body of 1eg:.slation ava:.lable te the pub.‘z.ic--
""authorities enabling them to deal with matters relatn.ng |

- to the 1iving and. working ‘conditions in the urkan a as T
. was at that time '*disjoj.nted and unwieldy, cansistin
__"-'var:.ous ‘he&lth and hbusinq acts.  What still had ta be

-addressed was the jproblem of juxtaposing and potent;_.ally- .

'_canflicisinq land Yses. The need for 4 co-ordinated and

. camprehensive set of :IEgislative touls deaJ.ing with ail
* aspects-of 1;he city i.é. health, housing; standards, land =
‘uses etc. was then recagnisad. Thia is wha;t: a.s k.:m:mr:rjn~
'tcday as _'tbwn planning legu:l.atlon*

: e .\“(_I; Lo

A S .% R N

Loa

\K

;'rhe f;u:st planm.ng act , the Housmg, _'I‘oﬁgn ?1ann1ng Etc. |

‘*\ of 1590?, bruadened the scope. of the tprevioua_
enacly ents by extendinq .'Locai author:l.’ty msmlvemf‘_nt frcm#_-";_;

intruaion into residential areas. ‘This Aot aut‘lharised '

' :l.oca:t gouncils to prepara"‘ p lann;mg schemas for xany land_- .
which ig in cgu:r:Se of ddvelopment ox appears like:fy to be .

\used for bn:.ldmgo puﬁpases, : :l.th t\h.e general ﬂbjac‘l: of

) se*urmq prnper ‘sanitary ~conditdons, amemty and '.
. donveniencé in connection with the laying out‘* ,ind uge of ;7
. ._l_the land aﬁd of any neighbourmg 1andn : S '

2

s was *.:he fir:t a:&tqnent which aurtailed 'tha free. uaa_ o

faf' ‘private S’brdperty 4n the interésts of p:.atecting‘ the “
) _-;-_general good of the cnmmunitya ~Yphe cancer}:\\ith the :Eact_' L
o that the private interest had until that tima prevalled,"" -
o .was axpresaad in the c;m:cular a.s%ue:d by i:he Lﬂcal-..._f’:-’ﬁ;_:.-, -

o T . D . DR o

and ‘housing to the preventz.on o.E industr:tal .



o Governmant Board. on t.he 3151: December 1909. - The '

_ fallowing quotation is extracted ma%from. .

L "Hitherto tile c:unflmting interests of different cwnexs
and the abse.nce wf any power in the 1oca1 authorlty te
T guidp and 'ccmtrol devalepment according to the
eircumstances and. requiraments of particular dases has"-
" resulted to a cons:.derable extent .in the development of
.'\eatates, whether large or small, with a =ole regard to . :

--'?:ha mmeda.ate mterest ‘of the partmular estate and

\1
without regard - to the amenity and - convenienca of;

P
e

/xalghbuurmg lanﬁ" (source t Rohert:s 1948 ‘pi&}

'I'he planrﬂ.pg sc:heme, which controlled not only the

develcpment af a s:mgla building, but development as a

- wbde, was an” ambitlous raplacememéf of the bye-laws
ES stricting different land uses in spea:.fa.c zones, The

. .:99 Act shifted attent:.on away from the. prov:.sa.on of.
s aé-.ic n%gds of the poor to the implamenta.tiﬁr\ of a Formal
s‘e‘t‘ of bureaucratia rules gearfed to the. pm%ectleﬁ of the «

- public interest as Percm.ved by the authorities (Muller" SR

1933, ps;

o _irma:he nexi: major demlnpment im the evalutian %‘Jf planm.ng‘ ' L
L legiala“tian was the Town and country Plarining Act of 1932

 which repealed all exlstmq planning 1eg‘w1a‘l:inn. The -
“effect of this Bot was £o extend™ the scopa of the

""'.'-"_planni.ng sqhame ‘from buil‘%: up urban a;n:eaaé to Dundevelog,c_a S

©  land “in  thé interssts of protecting the natural
o envz.mnment from ‘the’ auburhgnisation af t:he ciﬁy R

- _-..-'certain §uthorities, krmwzf as ’mﬁpan%ﬁl@ autharx,tia;s'

o were alsu empgmered by this m:t t:a ,pak@fL I‘wn aga..mst

'-_any d@?alape; who did ma% abta&zr plan Pema.samn_ L
_'priér t»t:': develop;.ng his 1and, g I e o
. . |1 c . [/
= “"m"“ "“‘EE g -'_J TN ; s G P 8
G L ee g DT ety
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‘The  Acks "t'.o date were concerned mainly with' plading o
rest::ictmns on private developers in the . interest:s of
the general good of the puhlic:. The Town and Country
Planning :Act of 1944 granted extens:.va powers to the .
loca.l authorz.ties to take pcsitive action by compulaor:.ly
purchasinq 1and, or carry} ng out redevelopment schanzes An
a,:eas which ware er;;her destroyed durlng the war or were _
" badly 1aid out in the first mstance. :I:n this Wway, pu blz.c' D
- planners were pravlded with the méans of upgrgding _
spec::.f‘ir -areas Whlch, left to the discretion. of the G
private aactor, would have contmued ‘to deteriorate. - In e
_addition ;. by affect:n.ng d:.réct control of land through.
public a\mc\ whip, the\ ‘scope ’évaa.lable to puhlic: pl@nnera
tn prnteggst ’the publ.xc interest was extended even furthar.

N

7f‘iﬁ-,T- ‘The plannlng acts of 1908 to 1944 had ;11 been based on .
.. “the concept of tna town planning scheme. New probiems .
~such as the cantimled growth of the urban papulatiar{, tﬁe_
&gt%ct that developments in transpnrt had an the size aﬁd -
ahape of towns and the loss in. agrz.cultura,l 1anz .
revealed tha fac“!: thai: town planning schemes were rlg;{

and did not provide for i:uture demands, and could
ensu;ce 'gami' deve:.opment” T R S ﬂ e

g _‘""—_'“-‘.-—_"—_-;:'
g

A

= ;me Town anci cbuntry Plannmq i&ct m‘.’ J.947r hicﬁ b"{ight P
o add:l:‘ess these  problens, nade a rew start ] repaaling [ o

' a:l.l emsting planning' legislatmn. “There are two main g

 géatures  of his act x-zhich are’ partmen!: to t:lus IS

"?ﬁdiseusﬂian*; Firstly the new development plan cqnoept,

", preventing daval"-‘Pmmt from Eaking place wi‘thol,,lt p:iamunq -

S Pemissian was. introduced, so that the ‘public “’t‘h"rity &
SR S cau?..d Protecr. ‘the. pubﬁ.m mterestw - ge‘mﬁdly tu‘e 1oca1 |

T ey e e RNy ) L L S
. "™ ey ooy

u
1
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o authnr:.ty was’ enabled ta preserve the natural and I,?uil-t:
.- envirvenments in the public intersst.. In th:l.s way, ;‘the
"q_privata interest was affected in that cwnership and;the
© freedom to use tand  if any way was curtailea in the

: ':mtarasts of protecting the public good._ ihis” Aqt d:Ld-"_
" however intr duce a means of protecting  the ‘pivate
_""":"Fs.nteu\ bedl by | inse:cting into the  legislation complex
. provisions su-ﬂ:h as & 'purchase notice’ which dealt with.
' the finantiail problems resulting from such compréhensive '
. -deve.l,c_tpment control. In add,:.tmn, prov:.s:.on wag made for 3
aggrievad parties to appéal 'E.e the courts on pc:ints of
Slaw., o TR . L " - : '

.'I'he yaars 1948 - 197}’} in, Br:.taz.n re.vealed tnb :Eact that
previous assumptmns such as a static popul;b,tmn growth
‘were unrealistic. ”In 1964 the govermnen‘

m.aqning Ad.va.sory Group {E‘BG) Whﬁse ﬁa:"-‘

[ 3
¥ N 3
or.
[

[0

! appointed’ ‘the o
' vas to review o
- the planning. system and overcome thé p:;a:biem of. delays o
o __ami puoas qual:l.ty planm.ng. The main *_‘ocus pf the PAG was
" en plan making and’ they were sevirely «

| riticised. for e
' _havmg mo repmsentative nf 't:hr" ou

side py} l.ic interest”j n

i

_.amongst l:he.u: mmhershj.p (RcbertSv 1976 PE .I 7) . However.'- |

the - majm: c:ontrn.butmn nade by the 5 pas | was” the_ S
FRRN recomenda.tmn that braad structrgre f,tlan '; should replaca' o
LU _'.-_-the exa.sting BYstem of: develapmént planﬂj-._:-_:_ AR 5

Comprm e L N

. .‘;‘

.

I

a

| "rhere was & dmtmct c:han in th ,:‘_:_ght with thar o
. .introduction of the strncture la.:n which'
- what is best on technical cr:&eria eae

~, selection ‘on the best colirse ng’af aktion a f

'hgﬁn p:r:ahlama -

'is not based onc.
ii: rather r.m the
- of. a series uf_,,_,
competing publir: values*y (Rq‘berts 19‘16, p 36) The nc}t:.on--ﬁ'- o
of pmtegmng the pnblis interest was th bre:;‘ure not just - -
5 _'.accepteci a8 an idaﬁlng:ﬁ.ca_i solution’” to o



DR

---'-"'_-the. shcrtcommga] of t.h:.s concept weare racicgnised and

- dealt with in thea@lanning procedures laid mwn in the
o -'I.egislatmn. ST -

o __Tma work c:f the PA@/ gave rxse to the 1967 White Paper

B -'en'tltled Wiowr . and Country Planniﬁg“ which made
recommandat:mns on the fallow:mg ratmnala A

_ : i) land- mst be aemzred to- ensure its availab:.lity

’9«; for the mplementatmn o national, regional and
&mﬁal plans ' : e - :

© ii) a certain pertentage of the. davelopment valte of

_,_land created by the camumty should return to the
ccmmunity ' : g - o

: a

The: first pomt is a further :mdicatian of tha need 'to
pratech i;.he publ < interast, and the second providea & i
fa:.r maans of duiﬁg this. AT - o S _- D

fﬂhe Town a.nc‘i country Pla{ming hci: of 19 58 recagn—ised the -
, nead o maiﬁtam a balance he;tween the publia ‘and. pr:i.vat:e
m‘.:eresta - One of tha objecti?e& of tﬁig\ Act was to adapt
the pawers nf th& authorltiers relatiﬁg o - camp lscnry
_::__'\J acquisitmn By 1ntrcducing ‘new devel’upmant pmh”

pmvisiuns whici'; o I’ongar meant that al)y land ‘in r

- ° 311 axi$tiﬁg 1eg:x.alatmn was 'L‘.hert repealea and 1'91313‘-‘-9!3
by the Town ang Country Plamiing Act of 1971./ This Act
o was “amended in"1972 to enable, igcal. authnr;.ta.es {:o car::‘Y
S IR m ut the statuﬁﬂr}’ puhlm partimpatim praaaas and E=
Qxamg_na‘t’ign in publ:ia whem public-. values 'bn othe:!-’
7' .espectsof Blanning could be aired (Roberts 1978, p234
} !Eh:.s was al%ar}.y & means af enauring &

,_\ . . L '_lf

U cweyERTREE oot F e N e e

"t T

g develapment areas was subjac:t ta campu:!.sary acqui&i‘aioﬁ e

ha’t: both the pub:fic i

Tk



-

. mmuslan sugqeat:s that "The. evolution bf the law gan be

;'_:-_':aae’n in te::'ms of. threa pzzingipal theméa, - B
Lo sEALL e :Lssué in the mws" (Hahuslan 19?5¢ 9373'.--=- .
e ;‘:E'hase ara ?.ss fellnws{L Qo

and -'privagg-inﬁgfeéh were -gm S fair'ﬁea;iﬁ@; ";\ s

e . .

[
B

'J‘;._.' . .'_°

’:l.‘he I.csca.l charment, Lancl aﬁd ?lanung :Act uf 1930""'

introaucaﬁ the. conc.ept ofx the 'urban cievalopment area’
:_'wh:l.ch s an area, declared by rtha Secretary of State -

whera aorparatians securing +the: rahabil:.tatz.on of the )

. area’ a'r.;e set up in ‘tha ratinnal mte:-aat“ (‘rellmg’ 1932, o
o p13) - Hera’ ‘the congept of the public interest is
ext:ended to prote:rt isaues of a natlonal as well as local

o "':na’tmre. U

- damlo;pmegs’. f : town pz.anning and glanning legial,atmn- e
"-fcfrom the paasi.ng of the first Health Act of 1éaa |
'czanatan* amen&ing and updating af t*.he Town sk cqm—x .
o -_Planning Acta :’m the 1589'3, : ﬁach naw law attampt}ﬁ& to S
L - retorn the existing law: and :Lt: can . thus be said’ .
o sanitamy lagislatmn was the airat:t farerunnar of: ‘madern!_ e

_ 'Gné' of tba ma.in ari’tlcalsms of 'L'.ha planni‘ngt proc:ass in the
S 1940 ts was the arb:.trary nature in which dec:izions,- :
_affactlng the rights of ’me pra.vate 1andowner, were made.
| ._"I.o:sal authoritiés therefore pregareﬁ"
. - stmxc:tm:e the' decis:.on—;naking; pre ;
ko refar tu previcai:& casaz 1dw. Henca the intrnductmn :;u%‘ o
~ the principle of presedent, and.the n@ed for _mns:.stancy R
o in the applwatmn of th'ts cancept, e AR T

), st of guidalinees"

T _.“

e pfecedz.

. ‘town - “planning - 1egj,slatian“ " {Benevolo - 1967, p8s .

_-/,;,--«_ .

] ;;s’whix:h also begai:: h

that -

"110’.@13_-_.’#%5%‘;:&.%@:- e
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inst,am:e tmt ﬂcE

1) the steady growth of public power ex;ganding ever __i

. ‘outward fxcm :Ltsa initiar ccmcern m.th nu:.sance in an
o :LI')'l!ividual housa, - to embrac.e Callr’ o a.apacts qﬁ.

deveiapment w:.th:.n a region

o i1y a aanstantly shifi:xng ’.balance hetween puhlic an&\
L private\pdwer over land dse and development, with

. public pover. uaua.llby gaining over” private :
_-ii‘!.} a eontmu:i.ty q:f 19«353. tachniques amd procedures
ta ragulate land use L S R Lt

R

Whai:. has also been hlghllghteﬂ m th:.s d:l.scuss:mn is. a '_ -

changa in planning foous - from a mere cancem mth
rastr:.cting free ur-ae. of piece of land ta: proteql: the.

Q1_:3111:;11:3 mterest e to a wil‘ﬁér concern of proaa"ive. public o
: involvement in develop Eﬂhj,- in an attampt by the public: o

plannar 'l:n anhanca and usa:ﬁegruard the _common gaad. ‘This
m raflected in the brqaé\en:mg of focus - from placzlnq
c:csnt:rols and rastricticns on indivxdual parcels of land,

thrnuqh a conc:ern w:f.th ,qqze &evelopment of new urban areas

pnepara*ioz} e,uf dgvelnpment and étructure plana. El:'h:n.s
-Soncern w:a:h% gafeguardmg t‘{(

It has been ﬁhas-m tha.ﬁ tha na:‘mins nf madern planning can

be i:raced ta the firat lmalth acts and the wme range of

lagislation dealmg with drainagq, huilding standards ang < -

the‘f)) prpv:.sign of publa.c hnuqings The need: for this

1eg1a1atian arose " out - nf the fact. ti:xat a - m;ew '

.....

boﬁy[authém:ty had ta be ftiz'mezd ‘I:a address soc:ial and -
phyaical issuest.whmh had bee‘n :i.gnored as they war:e not

” _ f;mnai&lly rewaraing, and had Jbeah sreated in thee first
unehec:keci grcwth and. si:rengthening of

) na'l{gral heritage for future
gaqgrationa '.Wﬁ_ ciearlr .m the publm ;ntérest. e

! ”Z D : . . IA .. -..
GG PAGE 68
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 3.3. BOUTH AFRICA

 to . the- promulgation of
. -;lagislatinn. Thereafter, tha grawtn and development of .
- town planninq 1egialation sihca the introductlon of . theﬁ'_'

"'_flrst Act will be ttacaq e e :

S

e

R . P ntraductxnn

- South Aﬁrican town planning 1egialatian nas grown andg
. :developed a great deal since the enadtment of the first_-
" town planning 1agislation,_at the turn of the century
_-fklthnugh ”there is a clear cnnsensus that the British
legimlative system was the source from whiéh statutory
 ‘planning in_SQch_ﬁfrica sprang" (Muller- 1983, pr7), it

‘has been s'uggéstad by Price and cameron (198%) that the -
- idea: of zoninq came diractly from the Amerlcan plannxng'
-_,system. o -

f

R S S

_f'fa 2.2+ mha contral Dver Eamly Buuth hfrican anns T o
| TThe,first recordea white settlement in South Aﬁriaa was
| the gért in the Cape, where the settlers in 1652 lived
and ‘grew their produce., Before the British occupied the
"Gape, farming and was owned. L"'the governmeﬂt ‘and
. ented to the farmers oh. ﬁn annual haais. once the
lBritiah had settled in the Cape, the syatmm ff land -
_tepure changed frcm*“léasehoiﬂr to freehold. This
nécsssitated a more sophisticated systém af land strvey =
.~ and’ vegistration - than the .original. one* whereby
o .-":meaéurements were takén by a. t'n.dar Qn horsaback in T
"f}-diractions from a single point.n, - o

.:‘-. . ST E— : L

o Th;s aection will hegln with a.discussion of the‘primary'=' 
*influences that shaped ear/y~59uth African towns, prior
‘the first ‘town. plannimgd:_fj

[ R
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. The curly towns were laid out by etther the government or -

the Dutch Reform Church and . only - later hy privata

_ '- m:.tiative. Towns - wera astablishad for administrat:we
‘reasons or .to cater for the social needs of the
' communitys In 1852 the Church council of the Dutch Reform
" Church led tm-mship ‘establishment  and devalopmen‘; for .
. spiritual reasons. The govermnent or the c:hur::h, q::ting'
. through a cammissmm would appoint an indlw.dz;;&l to
. prepare the design and 1ayout of the town. It was thus )
“.a public bady, ‘be :a.t the State or the Church, which wmild o
. . oversee township establa.shment in order to-ensure that
- towns were laid out in the best interest of the public. -

- ;«.:wievex, .-;'w'r__;en-' ”gma.- _was .gaiséwema em the witwatersﬁ_rana, )
_ & more orderly system of tawnship establishment and land
| use- alzocation had to be developed ‘to contral the
_endeavours of thé private entrepreneur. 'I'hus, in. terns
ot the f.n:'st Gold law of’ the Transvaal, ﬁhic.h wasg paased‘ o

' by the Volksraad in 1871, 'stands townships' were pegged

by 1and surveynrs ‘thereby mtrodumng the f:n:st statutfary

T neasures r&gulating aspects of town planmng. LIt is from
' these 'stands townshz.ps' ‘that; the towns and é‘it‘.i% o the(_ -
W:Ltwatemrand grew. LT e ey

- . o e . . "

aau 15 of '137‘5 mside' pi:ovisinn for the mining commissioner
- %o grant atandé outside townshipa for the purposes 49r
. dwelling houses, buéa.nesaaa amd industrieq at his
.« disoretion, In termsof the Urange Free State Act,” 1Wef
.. -2836, which regulated gal& mining, the Gwermrk General
. 'had the authority to allocate land for pnbun amenities =
- such as schools; churches, - roads and ni:her soaial y
e _aervices' e 11‘\'&\%& public: inte.rest. ST e

e S
: o
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 Before 1899, suburban townships - in Johannesbury and
'Pre{:ﬁria, and extensions. to towns, - were ‘planned w:u.thout

immed.:.ate government cont:rol. The end &f the war. in 1902

led to a wave of speculation. by private township
develo}jiers in the Cape and the Transvaal, who, freed from
- the econtrol which had operated up until that t:une, ‘had
' _the idea th.at development of land fm: urban purposes was
. no lanq‘er_ a privilege, but: rather the right of the
. ‘private land owner. As a reésult of this speculation,
 which was’ yart:.cularly rife in the Transvaal, much bad ~
 planning ocourred. This led to the promulgation of
o _"Grdinance, 57 of 1903 which sought to control th.e layout |
L of érven and roads, ‘and ‘prevent the occurrence ‘of any-- .
. more avils through ‘the passing -and appl;watmn of
::egulat:.ons regarding the praper establxahmen_t of :
_----""‘ownships. : L T

| "-At the turn of the cantury, 'che prevailmg philaaophy was'-. .

f‘”l:hat: an- ‘owner could dor mat he wished with his land and
- further h:l.s om- privata intarest, . Due to the fact that
¢ the  government . ‘had  eminent dowain, - however this

o philasophy was never ba,cked by law as the gcmernment
e retainea tiie police pm«rer to ﬁagula.ta the use of propérty- -
a.nd. impose. taxes, pre_s_umably in ._the_;,puba.icz interest:, S

“
A . « ﬂb -

' 'I'he 'Eiz:st attempts made in South Africa to contrul urban' '
o develbpment only nc:curreﬂ in the early t:weni:ieth cantury '
- The govarnment began to. cur:b the aa:tivities of %:he.
) developer who - could, fox the f:.;;st time, - no 1ongar
o establiah a i:awrgship withou'l: yra.os: permiésmn fxcm the
' "Statao T Sl e e a - R

o ) S e w
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_It is 1nterest1nq to note at thlE p01nt that, in Brltaln,
_'town‘plannlng leglalatlan orlglnated as a response to the_.:'
sogial and physical ills = caused hy the industrial =

revolution; and Sauth.hfrlaan town planning 1eglslat¢on

_;originated out of a ﬂaad to control urban davelcpment
-'reaultmng'primarily from the distpvery of gold. Although
both can be classified as one or another form of

*commerczal‘ revolution where the private entrepreneur_

stood . to gain, there is a difference in that the first :

tools ‘available to the British planner were tha haalth_'

! ~and housing }aws (which sought to -ensure a minimum
_, standaru of living for the working Llass), whereas the
\"7f1rst rules available to the South African. planner were
" the guld laws which regulated commerclal actlvitles and
o pacunlary gain. : ' |

3B ags.-Tha Origin cf Ho&ern Tawn Planning Legnslation 1np '
"south hfrica S ' s : : _
althcugh it is widely ackncwzeagaﬁ that the earl:est, f
_ ‘South Afrlcan town plannlng ordlnance was ‘the Transvaal 

;7'Township$ and Town Plannlng Ordinan¢e, 11 of 1931, the .
v garliest controi over ad hoq towhship establlshment was
'actually ardinance, 57 of 1903. Thia Qrdlnance enabled-L

the Liautenant Gavernar to make regulatlans onntvolling. "
' township establishiment and proclamatmon, ‘and the proper:': 
'ﬂQlayout and de31qn of new towns. ..,

=:ﬂmhis power waa “not exarcised until 1905 when the 
.Tawnshlps Ordindnce, 19 of 1905 was‘promulgated, creating

the first Tawnshigg Board.Wh;ch was requlrad to report t°-:'

the government oft all ‘applications. nespite ‘this new,
* leqislat1on, ‘there was still a lack of propelr control'
- pver subd;v;s;pn mf”land¢ and thia.gave.ris@ to the -

i A
A

B
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'-passmg nf the Townshlps Act, 33 bf 1907.  This Act
'- stzpulated that  any township &eweloper had to obtain

permission f:mm the Minister who was advised by a _;:

‘Tovnships Board, before proceeding with township

_ establishment. . In addition, freehold ‘townships becane |
' compulsory and bulldlnq bye-laws had come inte operation

in “the urban’ ‘areas. The result of this Act was that the

development of - land became a ra.ght and not a pr:wilege' _

- (Floyd 1960) and this was clearly an attempt by the -

. authorities to control development and the activities of

the private. ‘entrepreneur in the public interest. With the
‘formation of the 8South African Union in 1910, the
'provincia'i ﬁounolls received delegated author:.ty to -
"regulate the establishment of townships and control tcwn
'planm.ng. : - -

As. 'u_r_b_an “settlements increased in size, and activities
oocurring within these settlements became more cnmplex
and interdependent; a different kind of control over
urban developments was introﬂucad. This control related,

inter alia, to the :I.nflux of 'non—wh.ites' into the urben.- .

areas seaklng employment in the form of the apartheld_
pollcy. E : - - T : R

- _’I‘h;i.s cantrol was £irst exercised hy means of restw:.ctive )

conditions J.n . the . title deeds regulating racial =
accupat:[on, uge and density, and otl\ar matters affecting

the amenity of i‘he nalghbaurhood such as bu:.ld:.ng lines
and keepmg of am‘.mals@ Building bya +laws, which were
‘formulated in terms of the various local government'
‘ordinances, were also used to control denssity, haight,
.coverage and use., ' Lo
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These restrictiwfe conditions are today classified as the
private law rules of the Law of Things in that they had
the effedt'of-crearing servitudes over the property and
served to improve the marketability of the erven
{Pavlich 1978). Togather with_the bui1ding'byeelaWS,
these restrictive co_vénants' resulted in a far  more
attractive form of township layout (Floyd 1960) and thus
. served to protect the public good. However,  these

‘methods of control proved to be inadequate and too rigia -
as the urban lifestyle became more complex and the range
of land uses became more diversified. This gave rise to
the introduction of town planning schemes in south Africa
in ﬁerms of Act 46 of 1925Twhich”cpnferrea on the varlous
. provinces thaquwer;tq_prepare town planning schemes. As
‘the method of-gontrol over development by means of title

. deeds becar, &-OO ria:l.d and unwieldy, the Removal  of

| Restrictions Act 48 of 1946 was later passad, giving the -
__Adm:.n:tstratox poWers to amend title deed’ reatrictlons in
- order to comply w:Lth the proxrislons of a town. planning
o sc:hemaq . ‘Although -the Cape ‘Province was the f£irst
© provinge to. implement these powers in termg of Ordinance
13 of 1927, it was. only the Transvaal Ordinance, 11 of
-'1931 which made provision for the preparaticm of totm _
.'Planmng schemes by all local authori‘ties. ‘ B

Price and C:ameron (1982) suggeat that. :Lt was in the
sphere’ of town plazming sche:mes that the American
1egislat1on had =sn . influence . on 5outh ‘Afr ican. town -
'_planning ordinances, Originally, town planning schemes
- in South Africa were applied in the existing urban areas -
in an attempt to protec:t the residen‘l:a.al areas from the;_
spread of industry. . However, the early schemes, also

played a part in the laying out of areas for future o
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-development (Prlce 1982) and assisted in calculating
future demand for essential services {Price 1982).

However,_although it is in the sphere of zcning that
. American town planning legislation had its greatest
influence on the ‘South African planning system . "the
prlnciple.of zoning in South African ordinances derived
from the English Town and Country Planning Act of 1925,

which in turn derived from current American pragtice at ..

that timéﬂ”(Price and Cameron 1982, pl0). If restrictive
conditidns'are:cansidarea to be an early form of zoning,
then it can be said that zoning in South Africa and
Britain were introduced simultaneously (Floyd 1960).
HQWever, it is commonly known that the concept of zoning
is applled,ln terms of the municipal town planning scheme
which was introduced. in, and has been adopted from, the_ 
" British town planning system. Thus it is believed that,
'although'Coﬁtemporary south African zoning may be said to.
he based on the American system, in effect South African _
goning is derived from the Brltish town planning:_-
' legialation. - o, :
one of the réésaﬂs.for~intro&uéing_thexidea of'zoning-
into town planning practice in America and South Africa
was to prov1de the property deveuapér with a measure of
jcertamnty and predlctabillty {Price and Cameron 1982).

.  _The concept of zoning as applied Jn America, related to

 1the protactlan of the corporate lnterest (Price gnd'
. Camgron 1982). Thxs ideal has heen carried through in

|  South Africa whare the puhlxc good is protected as a .

'l_result of the certalnty and predictability aspects
: asanc;,ated w:Lth zoning. The concept of zomng has;

however been crltlcised in  terms ‘of its perceived Bt

infringement on the rlghts of the indiv1dua1 property__

'CHAPTER THREE = - - o o e 7



owner, and hence the private interest. Zoning is often
referred to as a'“pdlice power to protect the éommunity
interest from the causes of nuisance" (Price and Cameron
1982, p19) which prevents the property owner from
“determining the use of his land on a speculative or
‘purely economic basis, The private 1nterest perspective
of zonmng‘ is that. it is Yclearly & confiscation of
property rlghts"-(Floyd 1960, pio4} . chnvar; the public
interest perspective views this f'confiscation of property
rlghts" as justifiable if it will ensure the pra‘*ctlon
of the general WQlfafe of the publlc

The Txansvaa1'0rdinande, 11 of 1931 wag the model used by
the other three provinces in'rasﬁect of town plénning
écheﬁes. Sectlon 32 of thla Ordlnance sets out the
| origlnal intention of a town plannlng scheme which is:
VEvery town_glannlng_acheme ghall have for its generalﬁ'
' pufpdée'a co-ordinated andfharﬁpﬁioﬁs devalopment of the
mmicipality to which it rzelates. (ihclnding where
'necessary the reconatructlun of, ‘any area ther91n which
 has already been subdivided and bullt‘upon) in such a way
as will. most'eFfectively tend to promcte health, safety,_
ordér, amenlty, convenience and general WElfarﬁ as wall
as efficiendy and econam! in- the process of  such
' development.“ B S

Here one sess the 1ntroduqtivn of the cancept that town
:plannlng achames -should apply to davelnped as well as
-_undavalopeﬁ urban areas. - The idea that town . planning
‘schemes serve to protect the public. interest still
prevails today in the modern ordinances. This will be
‘iliustvated in the following chapter whare the Trans svaal
 'Town~p1ann1ng and ToWnshipa ordinancg, 15 of ¢985 will be‘_
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discussed in greater detail.

The first Townships Board was also created in terms of
+his Ordinance. Its roles were to inéaé.tigate the design
of proposed townships, control detailed layout and zoning
and deal with the suitability of the site and
desirability of the township, and as such functioned as
a planning authority. guarding against any ax:.sting oz_
future threat to the puhl.'l.c interest.

The ordinance also intended the Townships Board to act as
‘an arbiti‘ator‘ oY '-quas'_i-coc'lrt- bearing objections and -
mediating conflict between aggrieved parties and the
local authority. This support'ed' the principle that -eirery
affected property owner or occupier of immovable property
has the right to object to a provision of the town
planning scheme or -an appln.cat:.on, hence the r::.ght to
N _'proteczt the pmvate 1nterest R

Although 'the're vas alr'aady a 's'eqi:'egati'on of uses by title
ﬁaad, the 1931 Ordinance formally introduced +the concept
¢f zoning into town planning. practice -and legislation,

- empower:.ng the 1ocal authority to restrict the use of
 both land and buildings. As  with tJ.tle deed

frestrmtlons, zom.ng was later perceived as ,be:mg too
rigid and ‘inflexible, hence the introduction of - the
‘consent use and the ability to rezone property.  “The
guiding. princlple of rezoning or amending a schene would
' be in t‘he publm 1nterest“ {Floyd 1960, pJ.‘?)

'It was only in 194" that the authontles recogm.sed the "

- need to protect the greater physical environment, hence

the. establa.shment af the Natuz:al Resouraes Development

C CWPTERTWREE .o meETs



Council which sought to protect the public interest by
"glace[ing] and promotefing] the better and more
effectively co-ordinated exploitation and use of the
natural resources" (Section 3). This move was followed
by the introduction of statutory guide plans in terms of

' the Physical Planning and Utilisation of Resourees

Amendment Act, 73 of 1975 and the publication of the non-
statutex, Watlonal Physical Development Plan in the same
year.

Due to theaexpandingfeconqu, and the resulting demand
for a more comprehensive planning legislative system to

- deal with town planning and township establishment, the
Town-planning and Townships Ordinance, 25 of 1965 was

adopted on 1 January 1966. The property booms in the

'1960°s and 1970's, together with the ever-increasing
* costs of providing essential services resulted in higher
 property prices. As a result of certain enguiries into

these phenomena, the Ordinance was amended in 1974. A

" further commission of enguiry was held in 1975, which
- made recommendations regarding the devolution of‘power to

the n@cal authorlty, and precedures and standards
;7re1ating to the cost of tewnshlp establishment. This
"freport was publlshed ln 1983 and the Ordihance was

-repealed,and replaced by the Transvaal Town-planniﬁg and

_Townshmps Ordinanee, 15 of 1986

A araft 'Physicel Planning Bill was publishéd in the

Gevernment Gazetta on 9. February 1990, prev1d1n ’ inter

~alia, _-that the Hinieter may determine a policy to be
' applied with a view to physical planning in South Africa
':-(Sectien.Z}  In addition; thms draft Bill provides that -
~ a new form and hierarchy of policies be produced. This
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is depicted graphieally on Figure' 3.1. This draft has
however been replaced by another - document, as yet
confidential, which is presently J,n the hands of a
cabinet committee, and is markedly different from  the

- Physical Planning Act, 88 of 1967. The most recent draft

does away with the proposed policy provision contained in

‘the draft Bill published in February of this year, -and

reintroduces the principle of dividing the country into
development regions which may be subd&ivided into two or
nore . planning rega.ons._ In terms of the second draft, a

planning conmittee, J.nstructea by the Minister, may be

required to prepare a natmnal policy plan for the whole
country, or for each of the development regione.. Such

' plans seek to direct the physical development of the area
~ concerned. In addition, the second draft provides that
. the Aﬁmn.n:.etrater may have urban structure plans drawn up

‘which would serve to guide the future development of the'

| area to whn.ch they apply.

HMIUN&L DEVELOPMENT FRAMEWORK-
m(broad policy directives to
r’ attain the optisal physical

- tdevelopment. of the country)

M |

The Adainistrater or | Jﬁsmcm DEVELOPHENT FRAMEWORK
- |Meme Affairs Minister | [m(to guide the broad development |
_|determines the context | ]| |of a parttcul,ar region) -
ard ¥ormat of the plan, _
] o

| the procedure to be T —
|REGIONAL STRUCTURE PLAN

followed, the extent of
broad poticy directives for a

pubiic participation,
. .|and the implepentation
g . apecific ares within the regien). i

 Jand munitortm of the
plan
URBAN STRUCTURE PLANS
guides the dirgct use of land
[and developaent of infrastructure
] in the area cwered by the pLan)

figure 3_..-?._' : The Iz.zererahz.aal - procees of licy
” farmulation in Eerms of the .Draft Bill 1990
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3.4, cmtcnus::ou |
This chapter has traced the historlcal evolution of both
British and South African town planning legislation.
What has been clearly shown is that town planning
le_gi'slat_ioh in both Britain and South African originated _
out'of'a_need_to protect the publi¢'interést.._0ver the
yeafs'this 1egislation;has\been amended to extend control

~over the activities of the prlvata developer in the

interest of protac+ing the general good, and a “bellef'ln'

_ the universal efficacy of central legislation in creatlng

a.better.life for the cqmmunltyﬂ (Eversley_1973, p57).

It has also been shown is that over time the emphasis on

the need to preserve the private interest has increased,
hence the problems: experienced today.. The following

 chapter will discuss the specific nature of nodern town
',Planning 1egislatzon.wv_,_ : .

. /_{!."_ .
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aﬂ'mm FOUR : sotmr AFRICAN PLANNING mo;rsmron
AND pr.mmc PRE‘CEDENT '

'_4 » 3. INTRODUG?ION

'I'his chapter serves to put Scmth African i‘mm planning

' 1eg:|.slation in context of the general South African legal
. system. There is a clear distinction betw.en that body
of law- whioh regulates the relationshlp between public -

authorities involved in the planning decision-making

. process,. and that body of" legislation dealing with the

ralatlonship hetWeen the prlvate land owner and t.ue

. State. The former body of 1egislation :Ls cla.?.a:.fied as

' ptiblit: law' and will be shown to. uphold ‘the publzl.c' :

- interest, and the latter body of legislation’ which is
. classified as 'priva.te law' upholds the private J,»tere.st.. _

. In the" interests of um.formity, thia discussion of tovm e
plannmg law wzll take place in terms of the sources of

leg.tslatmn in- general v:Lz. leg::.s:{.a_tlon or statuto,

-common 1aw and precedent,_ -

: ‘I‘he general nature of s and ‘the nee& for, town plannmg_'_' .
i lagislatz.on w:.ll be descr:.bad X 'way of. J.ntroauction in e
ordes to provide a framework wifhin which to. crltically'_
R analyse ths contemporary planning system in South Africa.
" The setting and utilisation of planning preoedent in a o
'."1oca1 author:.ty context will he disouased. Thereafter,

the town planning system -in the 'i’ransvaal,_ and an.
authorised lmal authorz.ty w:;l:hin the Transvaal tnll he__

: dascr:l.hed -

..Q.

MR PR . e

v



4.2. THE NATURE OF TOWN PLAMNING LEGISLATION

. "plannexs will have to reach consensus on what _'_‘J'.S-i':_:*leai".' __
‘planning legislation.  Just as planning often is a

compramise between opposing and divergent 1deals, g0 is
planning 1eg:|.slatz on', '
(Claasen 1284, pl2) .

It is eafsenf.i-al for both public and private sector

planners to bhave an understanding of the nature of

‘planning law in order to he able to advise and make

racomendations- which are practical and :‘_:an" be soundly
backed by the law. |

CTIe _'_has ‘been ghown in Chapter One that both_'pla'nning angd -
_law are mechanisms devised to order and administer
- societal " ptdce‘ﬁses‘- _aﬁd' are therefore spe‘c’ific' toe a
_' ‘particular commun:[ty‘._ : s::cieties are by na’ ura complex :

and unique and therefore town planning and the town

| planning legislatmn ‘applied in each system -are ‘not

s:.mple universal ﬁisr:iplines -applied wi.thout hav:.ng

regard to the part:r,cular c:haracteristics of the community

. in. question. For, ‘this reason, the planning 1aw of a

\i

| mha way in t*luch the town planning lavs are inte:l*preted |
DR “and implemented however, depends on various factirs and -
v . *his further -complicates the laws. . McAuslan (1980)

partic jpular  country s - conprised of  a range - f:_

;mgaéyiata.om The historical account of the South African
f - planning system and the: law relating to. planning gwen in' o
_the preva.ous chapter has shown th:.s, ' -

" saggests that the compilation and interpretativn of

L planm.ng law im baserl on specs.fic perceptions of - “power\\\ _
and saciety, and 't:h'as gives rise’ to three "dist:mat and \
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| cbiupeting " Philﬁswﬁiéa' or idabldg’ie:s which dbmilnai*é or

‘conflict at different pointsg in the systen® (1980, p,‘Z) .
- He ‘goes on to descr:xbe thesa ‘three phllosophie.xs as-_'

- follcws,__-

- fn.rstly that tha lamr exlsts and should be useﬁ to
protect prwate property and its instrtuﬁions - this

i cal_led the traditional common ‘ law ideology - -

- secondly "that the law exists and should be used to.

- protect and advance the public J.nterest, and this' |
" he calls the. public: administration or planning :

' approach to the law

' '_-'- thirdly planning 1aw exists in order to advancq“the "

cauge of public partmipation against both the
pz:‘:.vate and the public :mte.rest J.deologies.

'In addll:ion o heing highly dz.v:arse, Sdciétie's '_ai_ré.f .
_dynamic ' syatems “which are to & ceri.ain e:ktent._ o
unpredmtabie and potentially valat:.le. If planning law

is to be of any use therefore, it should be flexibla, y

: robust and updated on a regular basie.. Furthermora, due -

to the wide variety of prafessicmals and :.ndiv:.duals whci '

const.antly rafer to and make use of planning law eé*

_'arah:.teqts, ‘engineers, ' politicisns ‘and :l.ayman, t:he_ T

'pmcedures and regulations set‘. out need to brs r:anclse,

' _organiaad ami comprehensihle. g

s

A furi:her reaacm why its impact has been weakened, i

that ‘planning lay' is generally acoepted as peing .

related to physiual and land use plamn;ing. Howwer, in

o real:uty planning -Zegislation ca?nprises a vast boay of
- rules governing thel social, ' econonic, polit:.cal ang

Phygical _a_sp@gtg. Qf ocigty_. ‘I‘his is- particularly ‘t'-lr*ue

“Sown planning legislation which
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ce-rarm 1982, p‘?}

transgressed ang changed and interpreted _11_1 _,various

- different ways. L

“;4 3. EHE NEED EOR.QLANNIRG hﬁﬂ

B0 it is a function of law ot to prescr:l.her t.he

cnnflict.ing views may be preseﬂted and aasesaed" o

.r_,n

IR

o In general, the purpoﬁe of, ‘town plarming 1egislation is
- that Of any lagislaij:ian in socied-y - to’ check, 'to
famlitatg and to proh:.ba.t activztled. Bue to the nature .
. of planning, and thus Ats laws, haweve.r, there is 1itt:£e.-
- congensus op the real pufpose of such legislation. It /

o

- .can be, said that towhqplaming Taw. seeks: to enable the
public authorities to perform their ‘functions such as
" township establ:.shznent, ‘and ﬁamlitating the democratic -~ .
C planniné" prudeés by ‘means uaf,,\\puhlic partiﬂd.pation. A o
. further role of planning law is the co-od@ination of

ulglm ezectqr planm.nq aetivities which are: qiiverse due

q;a tha cxiffusian of powex; and multitude of cenflieting

plrann‘ing ah;;ec:ta.ms iarant 1982)-__ o

t:sw‘rs!& rcm e pm

. includes, inter alia, -st_atu?tes regulating the location of
- ¢ industrial d&velapmerits, free , movement of pa.rt:.cular'
_---ram.al graups and. bu:l.ldmg requlat:ions. -

Referen&e was made in Chapter Tw:ﬁ to two different kinds -
of law viz. practical and scientif:l.c laws. Town planning _'
1eg:|.slat:l.on is a- no:r:mat:.ve d:.scipline in that it
L 'prescrz.bes oy smiet:.es should function and Wha'i: urban B
'araas ought. to lock: 1ike. Laws of ‘town planning would E
‘w.tMerefore fall into the.category of practical laws,
o particularly in rel ation +o the fact that this. law can be

substance but to. lay’ ‘down the procedures through. which ]

9
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The most fundamental rolejof planning which has such fax~
~ reaching effecta, is th.étt of regulah:l.ng land uses by
_fa.cz.l:.tatmg and. ensuring proper Tand use planning._ It
is the puhlic plannar's ulti.mate aim to ac:hieVe the

c:arrect balan&e betwean conflmting land uges and ensure |

that nan-profitab{fa public amenities such as health and

. recreation. facilities are prova.decl. ' %,.. the purpose of

L p:.l.anning lagislatinn is to make a pleasant environment "

. for the publiie interesth (Roberts 1976, p216). This is

achieved through the preparation and J.mplementa don-of
de\relopment plans which iﬁeally detemine Mm optimal use. -
o lafid and prohibition of any alter.at:h" 1:E lacal land. "

ué?es without obtaining prior plannin x‘{. : tﬂ&mf. Tlt:bre .

'-'_-'are variaus ways in which the law faéh,w.%:a\nnéy g ‘plannex-
Cin perfarming the above mnc:i;ions. cma

s by shﬂ.pulating |
statutory procedures fc.._ tehship i::*wlamatimn ‘and

3 changes in lend use ‘and the paymeni- cf :..antribut ions to
‘engineéring servmed 1hich are used "y upgxade public

amenities ‘and essantial sarvices. Anathar way is by

= ma‘kzng a.vailable ko the public planner variows means of
- 't&ka.ng sanction aga.mstﬁtranagressf - @y by inatitu‘l:mg
- legal actian, in terms of the. prqvn.simm of the town
' planning scneme i agamst prqperty owners whn ara caa:rya.ng |

out illagal activities.
TR

= .'"I'ha bast kl}ﬁﬁn and most effect:ive £o01 at the diﬁposal of
 ‘the public: planner ig local town planning scheme
'which aeacrihes and prescribes the land use m.qhta- -
pertain;ng to an’ :mdwidual propmt%  The genaral'
puxpose of «a town planning scheme ralates o the
B ”}ataﬂtibﬁ ‘of- the ‘public inte::est am’i f:hia will be

ﬁascxibe& in gz:eater data:.l lat:er. : &

o
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'morals of thé people sexve as the basvs af zoning

. q:_)vs_ri'irﬁenta' mékgf -r.éé ”eﬁdatinns' to tzy t-o ansure_ this. .

'_deeision-maklng'“ (L:l.nowas and cullingWorth 1973, pz)
The necessary planning and legal pawers are delegated to_' ;
3 community govarnments such as local authgrities, and the

public planners workKing ~within  thése community -

g
'IJ

s

: _ '.L'he. rale tha-t twn P anning law plays ;Ln regulating ,;.and'- 3

uses ga:.ns its importance from the fict that land is a

valuable finite resource, the inkrinsic and monetary

. valua of which can be pre;;udmed and comprom:.sed if the
' nse of the land is mot- stxq'ic:t,ly ‘controlled. Publm'
 planning- authomtms tﬁerefare make use of i:he law at
- theip disposal to 'interferet with ‘ptivate ownership and
.'b.:u‘d use, "It is also trie that without the ingtitution
: oif law. 'the :i.natitution uf land ownarship becomes- '
meaninghless +es The bundle of r:Lgth labeled ownership -
. consiats only of those ‘rights vhmh tha 1aw at any one
:_time wil:l. entoma" (Haar 1951., pl.). _ o L '

c

4. NES TYPES OF PLANNING LAW o S
’I’He bady of 1ega1 rules krzown i:o, and used by pl‘annars _
.fi:l.l now he discmsseq\ in terms of sf*atuta, prgﬁaedent and-'_:_ .

comm::m 13“‘- T -5;_ e e

d 4 :.. El&nn:lng a.ud atatnt.e I:mr . o 3
Plann}mg 1&9‘:.91&1:1:::1 m: statute is applxed at all thraa

tiers of govgrninent i.e. “the atateai, prhvime ancl local

gavernment. The- body ‘of statute which affects planning -
“at nationml, provinc"ial and. logal !I.e‘v*alﬁ covers a wide

ramge of bhysical, econgmic 2 pulitiaal and sncial issues. .

CORAPTER PR c . e a0 e



B .- actz.v::.ties .

T -

"&t the natinnal level, the. Physmal Planm ng Act; 88 of SR
: 1967 regulates the .'l.ccat.ion of Aindustry, - and the Group .
"Areas Act, 36 of 1966 rastricts where people of different. S

' -racs.al groups. may rea:.de. 'I'he Siums Act, _76 of 1579 and

'l‘he Removal nf Illegal Squatt...nq Act, 52 of 1952 controls' o

_health standards and the growth of informal settlements
S -respeutWely. This, together with other legislation, is
- _promulgated ih terms of: nat:ianal poln.c:.as and pmvides an_

. overall £ ,amewark tc guiﬁe and co-—ordmate planning

" Each provmce :Ls responsihle. fnr -the prnmulgatmn af a:_.
-prov:mc:.alﬂtmm plannlng é‘rdmance which regulateé-z the o
submission and approval of towm plaming applications for .

change of use, _and tawnship est:ablx.shment. Appaals

8 against. dacisions made at the. 1Qcal 1eve1 are heard in

, :‘tems of the prcvmcial tcwn planm.ng amr;l townships-_

.. ordinance at. the prav:.ncial tier. Statutory g‘uide plans .
. which are prepared at the national level are enfarcaa at oo

- the provincial ‘level and tpée;e provz.de the framework

“mg:hin wh:.ch r:eg:.onal and 1ocal structure plans are' o

.""'-Prepared. BT

i -':_".Ehe provincial town planning and tolnships ordinam:e
empowers _the lacal autharity o prepaz'e town planning

schemes and enfame. munici}?al bye-laws. - Towm: planning--.

 schemes regulate the land uses and development of each ..

" ‘the land wse cofiponents in 'the city are well related.

o '_erf within the l:lecxpal hnundaxy in order to ensure. ‘that
& .

. ._Lmal and re-.gi:mal struc-i:ure plans, develnpmant plans ami B
pnliaiea for pari:mular apeas in the odty are pz:epared_-_ __ |
o @aﬂd aPPl'-‘Wad hy the 1nca1 authurity within tha :Eramawark i

in

L.
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"of the statutory guide plan._ ' Lucali authorities ave
o '::esgonslble for enfdrc:n.ng ‘the - toun plmming scheme,-__
) proaessing applic:atmna foxr reznnmgs and fowmship = -

'establislment, _*_'and‘ g ensurmg - that bya-.laws . are
_ mplemented, This will he discussed m greatar detail m
"-.sectmnéBtl.- ' : .

' -icsmmu foua._- =

. Publie Law

nexghbour are ‘based partly on private law, but . the

fundamantal nature of . planning 1aw is not private. S

Lo

L 'Px:c-v:.ncial tmm plaﬁning anﬂ ta:-mships ar:dinames are-_

" akin to cbnstu:utianal law in that they ave concerned -
- ‘with the pavers of the local authc:rity in rela-‘t:ion to the -
L prwincial governmant. _ xn additinn, such’ tardz.nances haver

| ‘l‘he body of leg:.slatinn affec{:xng planm.ng at all levels
_ ' of gc\rernment is dwerse ‘and predominant.ly part of public

. lawi However, certain aspects of plann:x.ng law such as -
_ the law relating to property and the congern for one's

g ) ’.Ehera are cez‘tain statutcsry pmcedures contained in the
o _'town planning 1agislatian such as the - advertising,'_. e
. consideration of appliaat:.ons, +and  the . payment - of N
",-'__-_contrzbutmns to engineering services. In additiom, -
~ guide plans become’ statutory on appro#al, tha proposal in'
T .whieh ha.ve 1:1: ha adhered to. T o

.(‘1

‘d

elaments af admz.m.strativa law as thay alaarlﬁr $p&11 out . -

© the powex's of both tiers’ af government in regard ta
o decwwnwmaking ab:..lities‘ SRR : SR

0

e

[ B I

?r

L PMEBS

_:Munici.pal town planning at:he.mes may be classif:,ed as'f' -
o derwate& lagialatian as they derive Jthair povers and.' o
:Eunc:tmns fram the varmua provincial tmm ;;;}.anm.ng‘ and I
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L tc)wnshs.ps ordinances. Lccal govarrmant ord:l.nances are
_,classif:ted as aﬁm:.niatr&tive law as they have the’ power_ :
. -to promulgate subardinate legislatmn such as municipal-_f o
hye-laws, ' : . : L L '

| _-:'_.:t’.t., Pri.va,te Law -

'Whereas publm 1aw mposes obl:tgatinns on particular

o _puhlin ba&a.ea 'i:n protect sociaty, pr:watashlaw qives )

| certafn powers to individuals (TLawson and Ruddon 1982).
. The spéeific brénch of pr:wate 1aw which has relevanca in

. this digoussion. is the Law. af 'I'hmgs.- ‘i?lanm.ng is |

.~ concérned - with rastricting sor facxlitatiftg “the
' _exploltatinn cf raal righta a’i:‘l:ached ot immovable' o |
3 propa:cty. The cnncept nf awnerahlp and its 1imi‘l:a{::.ons T
: f-j_was dz.scussed in Chapi:er Twu, _and :i.t, is in the sphere of
placfng restrictions on the free use of {mmovable -
. property, that planning derivea its pra.vate law powers PR
S -\-amd impa.nges on the pr:.vate :Lnt:erest. y - |
o I/ N 'J:he 'i.aw of 'I:hinga dev&loped from a nmacl to protec:t and'
o _:guarantee anjuyman‘h of ohjects whmh becama scarag :Lni-_ o
. relpRion to. demand.-:- ~Although ‘the need for tha.s"'.--.-_ e
par '-:'ecti&n ia ‘gl ally ‘expressed by the owner ofitha
;abjec:t, in. planni; g tarms, the naed foi prnteut:mn is
- _'-'extenda& to saf&gimrding the object for the enjayﬁ\ent of
. '_-__'._the wider communiy.y. This is pa::twularly a.mpart:ant d‘haﬁf’ o
Lot t:he permanent na‘l:us:a of imuvabla pererty, and is i'n
line with ‘the px‘im:iple 'hhat, :l.n a&dxtian tn g:t:anting -
 powers, ' private - law. -also  inposes corresponding |
o obligamians on t:hs cmners Qf 'thingsl 'I:u
A _._subsﬁanm. SR

P

4
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'.I'hus alth.ougn planning dér.wes its 'powers praﬂaminantly S

_ from publm :Law, the prmciple of abligations ezxpressed.-
' _' in private 1aw can . assist plannarea in performing thei:r:__

tas}:s of pratectz.ng the yublm gond. .
xxxa Formal maw S | e
':Eown planning schemea may: also be classlfiad as. farmal

1ﬁW as they make use of thé law uf criminal prucaduxe Zay_ ;
virtue of the fact that the local authar:u.ty is granted

pavers to. proset:u‘he any indiwdual who' transgresses the

p::ovisicns of tha town planning sc:l'leme. In the same way, -

- ¥he Group. m:feaa Act, 35 of 1966 . maY alsa classified as
fomal 1a.xo.r as- it implaments the law of crim:tnal pracedure? ' o
o prosecute pecple who are dlsqual:l.fled in ‘I:.erms of the "

fpa:ovxsmns 6f this Ac‘c, -

G

4.4 a. nla.nning andl r:mcm I.aw

The anmmon law .of “land use. cantral, and thus tcwn' .
planm.nq, _has been definaci ‘ag "thosa. attempts maﬁe By
judges to fashmn a. se‘t of pr:{nciples for dealing with o
aptiwsoaial hehavmﬁ:: thz conﬂ:icting J.amd uses BuZ) ‘as -
puisance® (ﬁaﬁual&n 19‘15, p4B), In the past, a p raon'_}
. owning land was permitted to use it to HPurther his. own .

oA

private intemat in may hway as lnng as he d:.d not cause
-a pnhlic: nuismce.- $:mna the advent: 0f plannmg
lagislatian, the mmmun :taw primiple has been mca:.fa.ed
by a: c:onc:em with i:he: pu}alia .mtarast. (Haar 1951) .

althaugh comm law prmcipa.as, aueh »as a crmc:ern with
+he’ canvenienca O one 8 nﬁighbm:r, ﬁrib present:ly applmct
%o a lesser exter t in conc’bempmrary 1}}:ﬂ!.a.mai,:ng practace,
they atlll play B nertain rnle in 19 anning deu:.awn«-
ming. The cc:;nman law aperates at two J.avels. tehe
\‘_ ._-__.: :..:_ oo .

o
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first sarwas a @irveot role of° detarmining patterns aff.ff
_ acceptah ﬂiaand*use actxv;ty between neighbaurs in termsfa:”
- of the law of nuiSanee whmh st:r.pulatea t‘:hat,

exercising r;ghts, one cannot materiaily :I_._nfzf:_x_.nge on the
~ rights -of other persqns~T An activity could become an

aat;anable ‘nuisance, even:though the offending party has

obtained planning permission to carry on the activity.

Thiﬁ-often accurs hecausa‘Plannlng ‘permiseion, 15 granted__ 1;

in terns of the nature of the actxvity and nqg_the.Way'in7

whzah it is exercised. Under thesa ¢1rcumstancgs, thewég.,“
act;vity is annstrued as 'bad neighhour development‘ and;;?'J-
©is no 1onger sanctianed by the publzc anthcrity Eme"“

© common. -law of nuisahce bas Been' put forward as an

I alternative. tu “zoning. (Palech 1978),; but has been._f 

wdiscardad for twa reasnns.: Tha fmrst reasnn is that the
isaue of nulsanae can-only be debated after the ‘damage

has been dnne, and the secand ia that “if it is useaﬁufsT

alnne as a dev1ca, knowledge of land use control wauldf

nnly he acquixad after a journey inta a lahyrmnth of3;~7.

pracedent" (?av1ich 19?3, pmag).:,.

Th@ second level at whiah camman 1aw nperates is more_"

“indirect. In ‘térme of statute law an applicant is =
xequired tn advertise the details of the application in"”

oraer to affnrd his neighbnur with the bpportunity of .

; “_ abjactxng,. if the neighbaur peraeives_ or - fears a’

- potential nuisance arising out of the-proposed activity,

“This may aacur even if thé. aativity serﬁes the. public at "
larga an& is in the public ;ntareat, In. thia way the -

cammon 1aw s&rves as an axtra prateatinn of the priVate;_ :
1ntarest.-m- g : oo . . :

B




4.4 3» manning Precedani‘. an& Ita cansequames |

In shart, it can be said that preaeden’i: in planning is o

Cget by a decision _that has been taken regardmg ex:.stmg'

e future land use rights. ‘Uniike legal precedent whick

is documentea ami appl:u.ed in 31 cans:u.stent and
-~ hierarchical manner, planninl}\; precedant only becnmes a
'strong tnol in declsion-mak:.ﬁq if direct refe.ranae is

“ made to a pgevious decision in suhsequent caseg. = In

- m astahlished, and lsgal precedent :Ls exerciaad, the

 application  of planmng -precedent - is complex,
o ﬁisorgamsed and open to large scale misinterpretatium ' .
g . The ﬁegree to. whmh the use of planning pxac:edent wiil >
. impinge ‘on the amanity of a nez.ghhourhood depends firstly .

_on the merit of the original degision, and secondly on
L ‘the obje.ctwes oF thbsee!.q&g ‘choose - to refer to thq,._.
praceﬁent when applying fcm planmng righ'ts. L,

?f'f.

o .:t. '.!.'he sai:ting and Applmati,on of plannﬂ.ng ‘x?raaedant

- The variaus ways in which planm.ng precedent is set, and S

by highexr authorities such as the Pro |

are’ not bmdmg on 3.ower authori@:‘zasg\ &aﬂ% &
. . / '\t— )

_ decisjon taken by a local ani’dg/nri Py -

S the aexxsaquencea which oAn result from the c:.ta‘i;ion of
- this p ecedent, w:l.ll e discussed in great detail invkthe . .
. following nhapter._\ T ik ;-i';gus only, necessary to. discusa'-"j,_ |
| ”';'_-.*\he prn.ntuples q,t th:r.s paint. o

L Unl:.ke 1aga1 preaedent, pret:edant in. planning ia-

exarcised in a :x;'andom and ad hoc *’aa ion. : Frecedents set

ol az:pla.cation naed not influence any dem. Q whi

o | . taken by: & h:.ghaa: authomty or. tha’ lmal aulthority m :
R guastian. Furthemére, Tecaﬂants Bet. by &ifferant lumal e

L8 .

A o

| contrast to the sinple manner in which planning precedent = -

P

inoipr %q,th@t'xtles_"; |

. CHAPTER FOUR.C 7 R O pmw o



aﬁthorit'iés are not C'oﬁsi'stent eve'nv though a single o

~Provincial Admm:,gtratm: overrides decisions taken by

| However in Br:.ta:n.n, the use of planning precedent is more '
. struaturad. © For exanple; the quastmn of what
' 'develapmant' represants, is zaccepted as hez.ng the
:carrying out of bui.ldmg, enginearinq, mining, or. other

various loc:al authoritzea in one province. _ There is no .

| operations in, on, over or undexr the ‘land, result:mg in .

T

& :ma.tera.al changﬁ of use, anﬂ haa been the subjegpt of

_many cazes in the courts, Thus, each ruling on whether
S e nok an appli::atz.on is deemed to be ! development' and
o has pctant:.al to result in a2 'material changa of. use.'

sets a. precedent. :Ehis rulmg is only made ‘after due.

L aonsxderation has been q,wen to previous rulings on the
| matter. - The applicati.on of planning pxecedent here helps

. tb create consistency and certainty, as ‘devslopment' is

. maipficult tb define theoreticaily [but] will be readily
xacognisabie when in practice it oceurs™ (Heap 1987,

p:m :L} . 'J:hus, by qunting praaedem: when deciaing whether

" oex ‘not development will ‘oocur, the courta ‘ard able tq
_defi,ne ‘and apply a relat:;waly abs‘t‘.ract c:oncept in a
'honsistant manner. L

B -“mha results ef" land use: decisions may- be« a,nctmvenient

. ugly, _uneconomiczal, pollnting or unjus“i: But deaismna

i ide averycxay . and to say ‘that one’ s granacmldren

__‘will uffex' fmm tham is ta undarastima‘tap t:hmr a::each"

sl

ol

.. )) S - : o

g / b
'_ 1::. critique of tha zxppz.icatinn of leing Pmcedent

_legislative or other rule which stipulates that decision~ .
__-_--'makers are obliged to refer to prace&ents established in
e previaus cases or the outcomes of decis.«ons ta}cen in the .

o .
S



~{Popper 198_1., -?9)_

 Due to the fact that pla.nm.ng is an inexact scienca

' operatmg within a highly dynamic ang fluid system, it is

very difficult to prove that ‘the- fas::ts of one case are
matarxal %12 another., This. makes the exercise of the_
prinaiple of planm.ng precedént difficult to adm:.m.ster, _

o reduces certainty and opens the doors. fm: unscrup dous

.
A

51\

.

dec:l.sz.on-makmg. ' As & result of th:.s unc;ertainty,
proparty owners and the commun:l.ty can net bhe asSurad that-
i:he:.r ;mterests are prot‘.ected or their invesf;ments dra'
safe, ‘ag there is no. guard aqainst ‘the intrusion of

cnmpdt:l.ble land ‘uses.  This clearly hag an e_ffact on
ha‘l:h the public and private interests. Furthermere, land
usa deaisions whn.ch ‘appear to be relat:.vely unimportant
or cause smail scale amendments to the 1and use
struature ¢ may hava a pronounced impact on the syaftems
operating ‘within an urban:enviromment. The applmatian'
of planning precedent in ‘thes South African pontext hasl
“not evolved 4n the same manner as 1ega1 precedent of the
“bne hand”and plannmg precedent in Bmt:ain on the other‘
In: a&&ltmn, there is no mechanism. w:l.th:.p the pz.ann:ing”

B system ‘which provz.des ibr the ameéndment. or“elmmuibn of

- outs ted or inappropriata planning pracedent. I’inally, |

due» o an absenca of planmng case law, therg | 1is ‘no set,

' o ,E prmcaples or. c:r:.ter:.a whmh *azi be used, to guic}e

plannmg at the vara.c:us tiers of gevernmezat in &
particular province,ﬂ and betwe,@-.n the four provincea. :
fhis further. contributes ta the =d hcc mnner in which
dec:ismns relat:.ng to plannmg matters are made, and\has'
serioua reparcuﬁsmna :E‘o:r: the. legal a.nd planning“"
prafasaians {van ﬁyk 1990), Lot - -

e
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 However,- if planning precedent were to be utilised in a
mbre ‘scientific &nd -:fstfuc*l:ured-- fashion, the certainty,
" efficiency, relia’.biiity,' squality and convenience aspect
-Itler:.ved from the. application cf legal precedent could be
| -'_en‘jeyed by the community.

|3

R+ 1Y Se PHE "WSVM ‘IOW mmnm E‘if&'l‘mi
| 4.8.3. Introduciion
' This section. will discuss the two prmmary legialatzva
_ taols which regulate urban land uses in the white areas
 of ‘the Transvaal, viz. the Transvaal Town-planning and'
_lfTownships Ordlnanca, 15 of. 1586 (the Ordinance), and the

Remtwal of Restrictians Act -84 of 1967 (the Ac;t)

3311 applications for tovmsh:p establishment and razoninga
are submtted and considerer ‘and municipal tmwn planning . o

- . schemes ‘prepared and amended, in terns of the Ordinance.
: _-‘I‘ha Act enables a property owner to apply to the

. confiained in the title deeds which contrpl land uses.

pr?incial authorities to remove restrict:.va cond:.t:.ons

This Act also makas prov:.sion for the simultanenus

| j'removal of reﬁtrictiva cund:.tians and: rezoning, and many
. applications for razuning are still submittad in terms of

The town, planning ayatam in the. Tranavaa:l-. a.nd a1l wh:.te |
local authorities “within this . prova.nce is governed
_ predcninantly by these two legislative tools. The
- hierarc:hwal aystem z.di:ng ﬁecxawn-making and polzry R
: --_farmula.tiﬁn ism ﬁepmt&ed on Fig‘ure 4.1. The sys‘bem-___ a
Y oparating wiﬁhiz; an’ authorisecl local authority in- the
. mransva.al baen chnsen as an. example, as the case studies

which WEILJ. hep ﬁesaribed in the following chaptﬁr are all

'ﬁﬂﬁ?‘fﬁ_ﬁ_éfﬂllk_ : - S S PAGH o3
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"'drawn from this ‘munlcipallty. " In the interests .of

canﬁidentlallty, the name of thla 1ocal ‘authority cannot_

L I

. _*2_::

g

be diaclosed.

Executive State President

7

1 cabfmet | 0 . ] ' Hinister's Council}
: -+ ‘? . in three House of
| ? S B Porliament -
bepartmant of | - | . w ¥
Conatitutional S - e B ‘ : 1
Oavelopment ond [ [Provineial Administrator | |Departments of
{Plarning |- jand Executive Committea {oesl goverrmant
Yy oy wm Yy n
fouide ptans | [ Provinclat councilé | [Hinfster of itocal
Cammi teas T = e ———e— | GOVEPRIENE
3 '
Local -
Authorities
Warngement |
|Conmni ttees -

Prepare uational Phyaiaal navelm\ent Plan. _ _ _ -
sa: up arrd :o-nrdinate mg!unal sub-emittees witich prupare statutury guide ptans

-Decide on reconmﬂdatims made bv Talmships Board on appea!a sibmitted in Hhtte Araas.

Duf!hea uanagemmt comittee pawers ond hou 1:I1e1,r am euerctsed' carries aut the:

" pdministration of the provinciel affnirs relating to the provihce; makes decisiths on
the recommendations of the Townships Board on sppeals submitted in the Calbured and.

. Indian Gmup Areas (rezanfngs anmd :omships).

X

: *6'}'

lmplemant prcvfaions af tuide Ptam, prepare and enforee prnvfsions of va!ncial :
urd!nancw prepare@ inceial policiea.

Approve logal polfcies and development pims,-mplemm town ptnnnlng scheme, prm:esa
toun ialmnins upplications* decide on matters delegated in terme of the Ordinance. .

: figura 4.1 2 Tha Hierarahical Systam of Decision—Mak;ng o

sl




4 8. 2: The Transvaal Town—plannzng and Townsths
o;ainance, is5 of 1986 | .
Thia._ordinance_ consists of six chapters, a set of

schedules and regul&tiuns;- The first chapter deals with

the ccnstitution, functions and procedures of the
Townships Board, and compensation courts, Chapter Two

-deals with the preparation, purpose and effect of the

munici :i'a.:l town planning scheme for both authorised and

unauthorised local authorities. Chapter Three deals with
- _the procedures relating to the establishment of townships

by private applicants in areas under the jurisdiction of
both authorised and unauthorised local authorities.

‘ Chapter Pour deals with the establishment of townships by
local authorlties, and Chapter Five regulates the

provis:.on of contrxbutmns to :Lntarnal and external-'

' .'_'eng«neering serv:.ces, v

| -_'I. The 'rewnsths noarﬁ i |
- The Tawnshlps Board. servas to consiaer the followmg"

Ay appeals ma,de. by the applmant: against. a dec:.sion -

‘of the c:cuncil in tha case of an autho::ised local
. _authority, and o |

11} objections ﬁubmitted by a lcscal authorxty ar any__

outside body/party o - the Director  of Local

Govermnent in the case of an unauthora.sad local -
"'a.ui:hority. o

L

Up until' 31 Max':‘ch 1989, all town planning applications =
submitted in terms of the ardmance were czonsidered- o
genara.l affa.;.ra' - Appeala held in terma of - ‘this
|, Ordinance” were therefore sorgidered. hy the Townships .
. . Board which made; z:ecammen&atimw’ tg the Provincial |
e Adminiﬁi:rator. r'xhé hg}mmisﬁratbi‘, autmg in h:.ﬁ capaaity ST

. oo (’ A H
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as chairman of ‘the Executive comnittee , would decide on.
. the matter in’ c'arijunction ' With‘ tke members of this.

- Committee, basing his dec:.smns on the recomendatmns of
the Townships Board.- o :

On 31 ‘March 1989, a decision was taken to make all town :

'planning issues ‘'own affairs', and appeals against
applicat:.ons would as a result he considered by the
relevant Ministar of Local Government, depending on
- whether the application concernad fell into a White,
Coloured or Indian group area. The Coloured and Indian

" houses of parliament elected to revert to the old system |

whereby town planning issues  are deemed 'Jeneral

affair_s' and thus appeals relating to an applicar:.on in
~a Colourad m_:' Indian group area are still mns.ide_red by

the Provincial Administrator.  However, applications

lrelating to a White group area are still cunsldared loun

affairs’, and thus appeals against der*isians taken \by the
- local authorrty on such applicaticns are considered by

"‘che. Minister of Local Government House of Assembly (thé‘"

o Ministar) .

Seatibﬁs 5'9 and 104 of the Ord.fance stipulate that the - o

* Board makes recommen&ations to the administrator, or the - -
_ ‘Minister, on appeals relating to applications for_

- “rezoning and tcwnship establishment Tespectively. - The

- Administrator; or the Minister makes the final decision .
- on the appl:.cation, to aithar approve, to’ ‘refuse or to -
. epprove it subject to certain amendments or conditions. *
This is doﬂé“ after hearing the, caseb put forward by thss o
- applicant, the' ‘objectors pnd  the ilocal | authority. . R
Section 136 of. the. Oxﬁinance mtates the ,tf/ﬁhé“"ﬁoard may ..
| ce the ‘f:.nal decis:wn dn appeals against the decisionl S
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'-of a local authorlty on an appllcatlon in terms of the

town planning scheme.~

. The Townships Bbard_cdnsists of a chairman appointed by

the Administrator, a Director authorised by the
Administrator to act on hig behalf, and up to fifteen

members who, in the Administrator's opinion, "pogsess

qualifications necessary or useful for the purposes of

this Ordinance" (section 4 (1) (a) of the Ordinance). The

Board may determine the time and place of its meetings,
However, w.en an application'submitted in terms of the
ordinance is pendinq, the Board is requmred to meet at

-least ‘once a month

.Tha 'Board may; subject to the provisions of the
~ Ordinance, make its own rules regulating its procedure,
A decision of the majority of &the members of the ‘Board

"present at the meeting is regarded as the decision of the .

Board. In tlie event of - an equality of votes, the

;Chairman hag a aastzng vote. - The Board reports back to

the Adminietrator onm any decision referred to it by the

o Adminlstratar, and may report to the Administrator on any
' matter to which ‘the Ordinance relates. After receiving
f;the recommendations of the Bpard the AdmiﬁiStrator may

‘require the Board to hold a further ‘inspection or_"

hearing, or. raconsider'its recnmmendations.

* Due to ‘the fact that the Townsnlps Board is permitted to_.
T make 1ts nwn Tules -peqarding pracedure, it can be -

class:.f:i.ed as. a quasi—vjudmiai court, - The. spacific

'characteristics of such & quasl—Judlclal cour& are:.

. i) there ie no right to legal representation
ii) there i= no right to an;oral_hearing 

CoowprEREOR o T e
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iii) the quasi-—judmial court need not follow the

ordinary rules of evidence

iv) there is no right to disclosure of the records
' or proceedings =

The recommendations of the Board guide but do not bind
the Adminis'trator.' Once promulgated, the decision of the
Administrator is enforceable and thus has the appearance
of legislation rather than of a judicial decision

(Pavlich 1978). The recommendations of the Administrator

do not set a precedent which must be adhered to.by the
Board, or the local authority in subsequent cases.

- However in practice, such decisions are frequently cited

as having set a precedent by those in favour of, or in
opposition to, the application. = Therefore because such

.cxeﬁlsions are not binding on any other decision-making
" ‘body in subsequent cases, it should be quéestioned whether |

such declsions:-.constz.tute 1eg:.slatiq~n in practice. Often
these precedents are cited out of context, without the

backing of an approved pody of case law which has beén
constJ.i:uted from other such prex:edents. '

| It isi submitted therefore that the way in which the

Tawnsh:.ps Boaxd operates contributes to the ad hoc manner

. in which planning precedent is st and applied. The
.c:panﬁended system t-:it:hin which the rules and regulations
of the Board are set, and dec:.sians are made, is highly

unﬁtructured. _ Unla.ke ‘the ordered way in which judigial

'precedent s establ:.ahfad a.nﬁ exercised, planning
' precadent creai:ed by a quas:.-:judicial tribunal such as
~ the' Transvaal Townsh:l.ps Bbard, and thug has the pl:ﬁtant:.al '

'l:o be highly disorgan:.sedl. Furthermore, due to the fact

that the rights of mtnassea ; complainants and .

2
I.\

i
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- respondents are limited, the public cannot be assured
that evidence is led in an objective or public manner.

II. The Town Planning Scheme .
' Sactlon 19 of the Ordinance defines the general purpose
of a town planning scheme as belng' ' "

LR the co-ordlnated and harmonious development of the
area to which it relates 1n such a way as will most
effectively tend to promote the health, safety, good
order, amenity, CDnVEniehce;'and general welfare of an
area as well as efficiency and acnnomy in tha process of
sueh deveLOpment." : -

: Thé’anéralﬂpurpoSé'af the towniplanninq schene, as

‘described here, is clearly an attempt to protect and
. enhance the public interest, However, the problem of
~ consistency arises as a result of the fact that terms
' sush as 'good order', 'amenity', and 'convenience' are
.oper to 1nterpretatian from both the public and private
interest perspectives. For example,-an applicant might
state that the ‘ajpenity* and thus value - of 'his
residential property has been prajudlced by the
) uonatructmon of a new.road and thus, in order to protect
his = private  interest and promote’ 'afflclency'--'nd'
‘economy', he should be permitted to rezone his property
'fox- business . "Qﬁrpbéeé,' -HD‘_WEVEJ;_’.‘ ¢ “the cnmmunity m:l.ght

. argue that the road has been constructed in the interests

‘of ‘convenience! and thus the 'general welfare' of the
:Lnaighbourhoad, whmlst the granting of business rights to
an individual would mean that. the prlvata, rather than_;
" the public interest is adVanced..' ' - s -

bt
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_'l‘he ord:l.na.nce prov:n.des a system whereby a property owneaxr

is permitted to apply for an amendment. to the ex:.st:.ng
conditions of the town planning scheme. Although the

' general purpose of a town planning scheme ig clearly to

upholdé the public Ainterest, the Ordinance does not
stipulate anywhere that any auch amendnent need
constitute an improvement. Despite the fact that the

'aff:.cials and decis:.on—makers may attempt to ensure this,

there is no guarantee that this will be done and as a
result, z::hangas to the exiating' sitnation ‘may 1n effect .
endanger the puhlic interesta '

'I_'he t'o_wn planning scheme i in many instances seen to
infringe on the freedom of the private interest. The

most effective and far-reaching legislative tool at the
- disposal of the local authority planner is the town
‘planning scheme. It is in this way that the planner can

control land uses, and the activities of property owners

- and de.velopers ~Viewed from the private -interest
-'perspective, it .1:3 th:.s very tool that J.nnxbx.ts and’

restricts an individual’s free right to fully explo:.t the
potentzal of a finite resource such as land, It can thus"

o i _ba said that the 't:ewn planning scheme is the. p:a.vot around: _ o
<o which the concfllct between the public and the pr:.vate. :
_ ilaterest revolves. "Whether ox not town plann:.ng schemes

arg effective as a basis for ‘urban planning is disputed. ;

. Tnere is no dpubt however that they encroach extansively L
on the’ ‘individual :J.andowner's property rights. Perhaps

thj.s \is for the cummon weal" (Lewis in Bennet 198§,

g -p249) s

Ccierer FoR S TR " S



' 1II. Applications for Rezonings and Township :
. Establisbment o . )
- The Ordinance dlfferentiates between.lauthorised' and
"unauthorised' local authorities depending on the status
of the local authority and the size of the area under its
-jufisdidtioh. ' Thé:ﬂifferent procedﬁres governing ‘the
submission and consideration of applications , both

'-authorzsed and unauthorzsed logcal authoritiea are

'depicted graphically ' bh Figures 4.2, and = 4.3,
respectlvely Authorised local authorities are granted

nore autoncmy to finalise applications for the amendment .

‘of their town plannlng schemes or the establishment of
townshipa,. The author;seﬁ local authorities are granted
*_poWers ‘to _hear objectluhs and resolve conflicting
‘opinions regardlng the appllcatlon, and decide whether
the application should be approved, refused or approved
'Isuhject to aertain canaitions. B - |

7.The provision enablxng an: authorised local authority to
- have. greater declsionrmaklnq pqwera in raspect of
- applmqatmana,aubmltpad 1n.areas under thelr jurisdxct;cnf _
_':was'an attempt to streémiinefthe_prqcess aﬁd_élimiﬁate_:

any unnecessary Jelays. This is clearly in the interest

~ of the developer and private landowner—ﬁhose ‘application

' ;-Wﬁuld be finalised in a shorter time perio&. In the case

',of an authorised 1oca*_authoriby, tha Couneil (or its

appolnted canxttee} has the final decision—maklngz_-

'pQWers, uniess the &ecision is taken en appeal te the_"
- Townshmps Board. e : -

| CHAPTER FOQUR . i . PAGE 101
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locat authority

Submission of application o

LI
I &

¥

X

" |Application adverhsed on|
site and in press

Applicationr cireulated to
council departwents and

autaide bodies for comment

Report amd recommdatiuns -
prepnrad bv plaming department

¥

decisions

Sectio.n 60 tTrib&mal} Committes|
considers report and recommend-|
ations, hears cbjections and
: -representatwns, and makes

{Tounships Board hears -
objections and representations |

Hhite Group Area |

* lcolouredyIndian -
{eroup Area

. Make decigf ons in

- |#eke reconmendations

Hake recomendations '

of Aspembly) makes decisions on .
' mmndations of B’oard :

jterms of 8139 - | |in-terms of 859 & 04|

{of thie Ordinance | {of the ordinence | | - S

- TN T [
Hinister of locatl government (Houss | Pruvinnial '

- |Administrator ma.kes.
- decis{ons .

figure 4.2 :

S

Howaver, in the case where.

Procedure of an authansad Laca.z ‘Authord ty :

 for the

57

processing
submitteﬁ_xn termssnf-the ordinance

of

appl;cations

1) the applicant appeals a aecond tlme agﬁinst a'
_”dec151on made by the CGuncil of an authorised 1oca1
_authormty and the appeal is upheld, or o

_:Li) the Admmlstratur adopts the: recamendatn.on of
' the_Townshlps Board to grant an appligation-against.-”

B ]
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Suhnissiun of applicat‘inn Lo Director
of Lm:al Govarnment

Application advertised on site [ - ")tpplieation submftted to l.ucsl autharity
and in prass | for comment

- {#pptications Lirculated to council
. departmts fnr comment :
: RS D
"Report artd recommiendatfons prepared br
plamirm deparmnt S .
A ' REpor't conaidered by section 60
-} S cumittee o

Y

~ fReport cms:dered bv Hansﬁenmt
o comu ttee

Rep.o‘rt comidered. by Cowrcit which
‘. |approves/amendls recomendetions
S mar—

¥ _.1: |

‘o Tmhips Board hears ubzectwns em:l‘
represanfatinns

|- [Wbite Grotp Ares |, - | Col oured/Indian Group Avea c
' bt iake recomiridations -
Make deciaiens in Heake PRCONRENOOLION] S - *" '

- |terms of 9139 of © 4o terme of 859 & ; :
_|the Ordinanee .~ | [10& of Ordinance - | Provmc'lai ﬂdninistra’:or
e T Sy teaken decislans
Minister of Locat - "
Government. (House {
of Assombly) iakes
o |decistens o - T
: racomndattonsof e
| R goard - . _
figure 4.3 & - Pracedure of an Unauthorised I:oaal R

o  2uthority, and all Loc:ai Authoritipy, ﬁ\r-_
_applimtmns subm‘.i:ted in terms of the Ay

' and the ordinanae res;_:eativély

L ﬁ.‘.
E
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the recqmmendation of ‘E:ué Counm.l of the unauthox'lsed._
local authorlty, S o : . '

. the local authority has'no further dec:.smw-makmg powers -
" and the Provincial Administrator, or the Minister, - on

the recommendations of the. 'J!ownsh:.ps Board, becomes the

. doma.nant decision-making bodies. Any decision nade by
the Admx.nistrator or the Minister sats a precedent.

Within a given time. periad the Board may be reguested to

g:.ve the reasons for its dacision Although this may
' - appear to be an attempt to. ensure that all interests are
protected. equally ¢ the Adiinistrator and the Minister are _
o not -cbliged to consider any _comments | made on the

recomﬁtendata.ons of the Bqard, or gi\rp reasons for ‘their

_ :decis ions .

_,;_u‘_ - o . L - o - Sk

.-.Bc'sth" authoxis'ed and unaﬁthbris'ad' lgcal authorities aré

ﬁecismn-—making bodies wyich are fam.’u:liar with the nature

) / of the ‘local environment ‘and serve.to plouect the ,;uubl:l.c o
i interest, ' Thus an appeal by & private developex or land __
pwner which is -upheld clearly protect:ss the prn.vate R

ﬂ.nterest. It can thus be said that the appeal procedure
e open to abuse by priwf’ata developers. ‘in hheir saarch to

| protect their private interests. A situatibn whereby a.
"_;"_;EProvincial Administrator,- or the Minister,  acting on
. ; racommen&atmns o£ a Townships Board (naither of Whmh is
 “familiar - with ‘the  details’ of the areas under
 consideration) is the final dec:.smn—makar and, sets the .
o precedent should be carefully queationea and rengsessed.

. This is partmularly important as it is ‘the local“- _

" authority that- is required o admim.ster 'F:.he town
-, planning scheme and deal with the issues reswlting from
the aettz,ngﬁaf harmful precedent. Thus it cah be saiﬂ.' o
that it is the f’quality of adminis{:x‘ative h_ea;‘ing' that o

o - " T
4 )
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: JCH&P‘E&“FGJR o R S o pAne t08



' 4, sﬁa.s?h'he nemuvnl of Reatrietwna Mt, 84 of 1967 _
. r_Aple.cations uuhmitted in terma of the act follmg the
- same procedurs as that of an unauthorised local
authority. This. is depicted on F:ng:e 4. a‘f- 'I‘h:Ls .Act :.s_' e
: a;pplicable in the case where an applicant wishgz gd
o remove a reutrmtwe aandihion p‘F title w:,th or
_'s:.mul{:aneously amending the zoning ‘of tha propps
'_ Admmz.atratnr will approva %he removal of a fe
- wndition of tit:le J.:E he is s‘atisf:l,ed that'

' determine and affect private interests" (Paviich 1979,
p239). and. create a situation whereby a local authority is -
_ -requ:.red to deal with isaues resulting from the setting -
of unhealthy precedent by higher dac:s.sion~n.aking bad:l.es.

_ .'_Iv. contributioﬂa to En,inaering Sarvimg o
' The oOrdimance provides that the successful applicant |
. ..dould be required o pay an amount of money to the loecal
 authority as . a ‘contribution towards the cost of
- installing or upgradmg existing eng:.neering serv:.ces,'_ -
“subject to an appeal to the services Appeals’ Board. The
. Teasbn for 'th.:.s is to ensure that the commum.ty is. _
e : protectad agalnst having to subsidise the costs of the"_'_ o
inst,allat:.on of ‘new - serv:.ces. " This’ prov:.sion was
| Z_inserted as a. result of representatn.one. made by the-“' S
o private sec‘tar “against 'l:he -erstywhile 'develnpment _
o _-contributiona‘ which mqreased rates and. raxes, thereby'._' o
"_retarding development and’ increasmg the casts of erven. |
-'--gl'hia provxsion thus serves to prote.c:t both. the publ:l..c and
. p‘s}:iva,ta J.n'ba;:estm ' ; - : :

Ay - Coe T
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an urban ‘area or not
' (ser:t:ton Ea), :

. id) the [land 4n. question _
"-_édclesia#tica;_. .,:;;: 'or.public ;urpcs,e_s e B _{séction'

2B).

or ) fk?thé_ public interest?

'
i
)

i

's required ¢ :

i

The Tc:wnshz.ﬂas Board, as descr:.bad above, will haar:

the applmat:.on. S

8.504. E'm 'x‘@mi maﬁnimg ﬂ&?ei:@m of an smthax-ised J:;naal

.ﬁu‘bhaxi‘ﬁy _

The syatem of the 1oca3. authori:tyff from whéch the case |
- studies presentac’. in Chapter Five are taken will be
‘The hierarchy of the dac:.sion—making'
processea described below has been smpl;ﬂed and is

discussad ¥

. _ objec:tions made%y tha publm and *'he lows? authority an_

,/.r

rapresented diagrammatically on Figure 43 4. |

;t; - The Structm:a amd runetiuna of tha Planm.mg Depaztment
one o many departments in

- *'I'ha manning Dep&rtment is
th:.s Jocal authorz,ty, ‘and 18 vohpriged of four Branches

i viz Devélopment C’.’cntxol, .Urhan Planning, Ardh:ttec:ture-' )

The Dew‘logmant Contrgl Brench, =
_-", deals wainly with appliaations £¢r rezonings Enb:g,j.tted dn &
_ a nr&manca, rerioval 4f restrictive cnndmtinna _

L '{» and siihulganeﬁua m?e:aaniags submittc—:ed’ in ta:r:ms of the Act v

and congent: vses aﬁ&sgnittﬁa in _terms af the munwiz,:sél tovm

N (}. ;
. 1]

!‘.I

|'"

;"
" l;

§ and. Euilding Burvey,

4 tarms oL

planning schame.

Caf
The T.T:;:ban Planninﬁ Bram:h is
applicat'? ons for tamaship
 terms of the w&inqpce, the pz\@ara,tzinn 0f local arsa:
davalopment plans, eltyeuide olluize, structura plana

_and ux‘ban deaign fgamewmz’kﬁy -

6

. JJ

responaible fcar ﬁealing W:I.tl‘l *

astablz.rhmeni; submi%ted in

ha wark{:,of thg tlrbnn o

. for |

e
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| gouneit |
'gi. o "r" Hanagemant cawmittee _
1 J _
l ;ctian ea camn!ttaa e Yarious Séctidn 59 |
}‘ibunal) o o [Cemmittess: 3
T — - s
T e T TR
~ |pldnning LED: N X T Hw;;im‘ .

dem:. I ] . |. [{retréation

6o

. larehitecs} C* fBuikding | [urben- . "~ {pevetopment
oo jure 4" dsurvey "plamjm o [eontrel

o

S -"-Tomhfbs o {pekiey .??="Urhar~ o ;_ apital. i
_ g seeﬂﬁn 8| fesstion { . dentgn ' rn}ects E "
.ﬁi

(‘-;—: .

e

' »Qf B Pianm.ng Branch .i.s comarmd with tha forward plﬁmm.ng bf

4{{ © . -the c:ity and cansug,tatiana with . ~the - puhlic. | The L

procaaura vhich is foliowed in the ‘policy fomulation e
process’of the Planniﬁg napa:rtmt\n\ ia depmted on Figure _

4, 5. The Architec:tural and Buil g SurVey Bxanches ara

not :.nvalvsd Sin the cansxdemtian of i:c:wn p:l.annmg

applicatians or prepa,ra‘l:ion of palmi‘ias. -

Ky 'F - . .
; W . o . . . o
o, '\;.:.' - @

XX, Eﬁm mnaidegatiau n:& &p,pai.miuns : {‘ )

authoz-:.ty {in the case of tha ordi:;anr_-e) v anﬂ t \the

o

ORkaSNN B e o - g -('". i
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- This’ process s dapmted on Figure 4,200 ‘an aﬁﬁiicatign o
is submitteﬁ hy a pmvat:e ]ana. mme:?‘ to thp local

& 4.4 ; an exemple . Of the  structure. of an =
\\ Author.imd Local Autho;xty .in i:he :r'ransvaal
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b fproparation of brtef |ty

~oczad Analysis ond preblem . |
fidentification
' [

- fpeemal Formitation of 1nitfat-.
1 _polu:y pmposa s _ '

Vi
A
(

.
&

: ‘r

. c;rculatfon 1o verfous |
N cnuncil departuents .

i

R 'WWIicv-PfopMala_ o]

.ji
A

._"Repart to sgctioriﬁb A
. .'::qmitteea A

Report 16 mnaaemen: "
conmittes .
: —-'i_.-_'-'-.m-nepprt- epproved by
| metemant 4
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. figure 4 | Pdmaesa of ,pal.icy formulation and approval

G-

- ﬁ by Plaming De,partmmt __

:'Direatar af” Lc:cal Govarnmant ( i the c:ase af i:ha act) _
It is thereafter advarta.sed of site and in the ﬁews;mpérs N
L a.n order to notify- th? mm;munity of ‘l:ha appiic;&tion and_ - O
- 'prwide tham wi‘l:h ﬁ‘thkg, opgpurtumty to object or make
- rapmsentatmns ragarﬁing the applicatian. on race;.pt of I
- the applicatian; the' P‘_f afining’ Department will cirenlats .
o i‘b o bodics autsi&-a af

counc:i.l sucm as Es:(aﬂ ?F well
as variuus t:ammil da: artments, ‘I'he Urban ‘Planning

o :nranch wilJ. comment on ‘the merits of the apglica.tinn in
”.“‘-'__._-\terma nf & palic:y or aavelbpment p:!;arx for *bhe area in

2 . K

i
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wh:l.ch the site fala,sf These polic:.es and deve::l.cpment _ -

plans are. appx‘oved by council and constituta & set nf

guidel:.nes for future development.

once’ 'l:haea comments have. baan recewed, the repori: isl

' _then prepared. In thé case of applicat:.ona submitted in
. terms of the Drdinance, the report would be cnns:.dered by
' _'the Planning Department under delagated authex;.ty, or by

a committee of the Counail constituted in terms of_

 section 60 of the Local Government (Iidministtraﬁion and
llElections) act, 40" of 1960, -taking  into account, |
'nbjactmns 1udged or representatwns made, wh:e.che.ver is .

'apglmable. S An applicant who is . aggrieved by the
decision taken by any such- decis:.on has the opportunity .

_ _' to: appeal in torms of the pmcadure daﬁcrihad in section .
"f .4 5.2, tx; above. SRR DA | . R

_ '_:cn the case of applmat;-.ons $ubmitted in terma of th.e

Act, the. caunc::.l nakes a reccmmendat:ian to t‘ha ‘I’ownshipsi-_- L
. Board. which will consider it, together wrth any
© gbjections lodged or - representations made,  In thig

._mstanaﬂ, the {:ouneil merely Folfills an advisary %*ale.,'

- with the final decision being talken '{Y the Administrator, = ;
* ‘on- thé recommendations made by “the ~Board. ° The

pﬂssibility exists that this decismn-making ability :i,n_f
terms of the Acst, c:ould be. devolvaa to local authorit:iasﬂ_ -

w:l.thin a few years. o T e

sApproved pnlwies and decisiona on i:awn planniﬁg__
: appliaatinna are available fb:: refereﬁba by officials, 3

o 'prac:a&'én'tﬁ* as the councsil haa 10 Teans gﬁ‘ ensuring that —

- membars of tha publm am& consultanta. . Hnwaver, they -
Lok canmet g hgﬁ . qlagsified as either *1agia:tat:.cm‘ o

ok
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o lt-agislation presénted in the chapter should not: \have the

# s L

_'its daciswns are adhered tn at a‘l by the highar
_3'de3191onﬂmaking bodies such as the‘rownshipa Board, or in
- any consistent, manner by officmals and appliaants. This
- is especially relevant in light of the fact tHat tawm
'plarming issues are . open ta 3.arge scale interpretation, -

s

ré Gu mmﬁsxow < - LI -l|,; .

Dua to the complax nature of sqc:.et:.es and the urban

. enviromment Th. pari:z.cular,' and the - multi-disclplz.nary
.:'nature. of planning, the categ‘orisahon of plahning

. effect of Eimplifying the system. . This classificatmn -

;f'SerVEQ merely to highliight the faot that the dividipg .
B 1ine hetween pub“lic and pr:wate 1aa\\r is somev:hat vague.

 Town planning legislatian is predom:.nnntly publir: 1aw,

full awnerrshap m gwerned by tha Law aﬁ 'z'hings. : g

_"'ceri:ain aspects of which arg hased on private law. The
'--'-'strbng privai:e law e.lemam: ::.n th;.s legisla,tion, whiah
- 'defines and rastrmta the real rights asaociated with

S

'*This chap er has revealed the fact that d;fferent farms

wf planning ac___'

at. aiffarent 3.avela nf gavernment, As

_._thera is mo 3 o,_ara.ll, - ua-m:ﬁmated Planping ‘system,

© . planning is a&mimstered by a 1arge numbexr of é:u.ffarent,
L -:-autonemaus, : ﬁnacworainat:gd Eu'&harzties, ﬂxrtfxer
e :.ontributing tu the: putential :on' ad hot and :e.nat:ms:.atant :

__]daaiaiﬁn-»making. ‘The manner in wh:a.ch plannﬂng pmc:eden‘l:
is ‘sat and- appiiea, and tha mmarn with theﬂ publia

: in‘herast of,. hokh tﬁa Act and t.he Qrdinanaa ha.va been
-hithighted. : maat has alao hean rm?aa!:ad am the xeaﬁ'::na :
why pal:i.cies apprnVed‘i, and dacmwns m&da, b;f the J.tmal"’ o '

authority in tha public interaat:, in practiaﬂay have nG

_legmtimaay aa? they :my he mvarx:ulea f:an appaal ar. ignored

e
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by higher declsionhmaking hadies. The 'réaSIiit of th:.ﬁ s

- that & pracadent ‘which :x.s set due to the uphnlding nf an

appeal by an. applicant in, the priVate interest, ‘has the

';'effect of undermining any decision mada by - the local

- a.uthority“ ‘4in ‘the pyblic interest, This will be shown |

- practically in the ollowing chapter. ' It is Glear PR
uj ic: ini:erast aspect of 'the current' :

- planning - lagislatj#mx is not sufficiently strong w0

. fpi‘aVent inexpedmm@,»‘deaismn—mking from taking@latse i or

s the establishment and ﬁxe“rcise raf a.nappzropriate plarming .

'- -therefore that the D ]

: pre ced‘eni: .

LI

o



. 1. INTRDDUQTI@R r& B . :__D.._. - ‘
This ‘chapter, will preseni four case studies, each af
wh:.c:h w:.ll illustra‘he different aspects of the . setting

. and applz.cat:.un Of plamaing precedent. A:_Lthough real

' case -gtudies have been  used, and facits, dates - ‘and
_'quotations have not been altered, it has ﬁ amn necessary

to ahanga the names and places in order nct o expasa any

.\'

L

w ‘the cent¥al. iai ,
tha Qma,ensburg Es_ __a: _ ﬁampang as public. open spaca, and ? o

- particular - 1oz:a1 authority or inté.. group in a
-' negat:ive l;s.ght, S pue £o tha facn that ‘certain |
recommendations aend; daca.siuns whmh are made at various

\\\ tiars w:itlfin a :Local atzthority are conf:.dent:* a:!., but. are.
— entra]: to  the discussion, it has been neaeasary te
-pm' se:r:ve thia - L T

' hfidential ity .

. I

I“

\QIIS Why unhealthy p}.a; - ;g preceddmt :L:

.fp_'rgt;gde cften resulta iﬁ upholqu tha périvate, frather

”“__1ir: :mterestn 'rhe :mhe:l:ent weaknesse in Eha

- mll beaxp --* , . and ahcawn tt: cantribute t,o the _raafﬁinn
a a%uaxe 12 inper p‘i,anning precedent. RERTE o

R e e
S,

'_’:-':_i_;_';téx&d d,_ 'hy" Way““ of 'préétiif examples; to



that it shbuld be reserved as such. 'Smcé 1902, 'niorie

| than 200 erven have ‘been ‘created and ala.enai:ed from ‘the
‘Plaasure view Pa.r}:. over and abova thia, an average of

two encroachments par year, both 1egal and iilegal, have

occurred since 1950. . The reason% £or encrnachment: AU
appl:.csat&?ans ha.ve been security and the need for .
:'additional garden space. . Up . until - .1.935, such
: encroachments were. appraved withaut a: single Obj ectmn .
from any dEpartment within the Perclvule city Councll.
' *Whaﬁ: has occurred however, is that the applmants ‘have -
'illegally ‘added permanent structures such as walld,

' . ‘carports and sw.hﬂming pools onto these encroachments, and -

' -theraaftar appl:.ed to the. counca.l tc purahaae the

i

o a;ffected partmn of the park B

. . N
'.a.r;. - ® :

‘one of the pu:mts maat: freqnently c.tted by individuals-
 owning prnper%iea abutting pleasure View park is‘that a

| precédent for encroachment had been set. 'Inione’
:'_.applicatian, the motivation for a further encraachment} o
- was. that the a&:;acent ‘property had exactly the same |

armngemex\'l; withi the Hunicipality as the °one for which

the enc:roacsmnent applic:ation was being. hade. It was the
= ':Planning Deparfment of “the Perc:.v:.;l{”’% CTity Council that
. faised the - f;[rs,g: objectmn in this instance bys stating' o

:_that the grantihq of- pemssiun Por’ sur;h anaraachments' o
©  could edtablish a precedent for other land owners whose¢
~ property bokders public ‘open space. This objection was
- in terms of &' Ai.ty wfde policy tb protect the ridges in”

'tha ?arcwille ﬁum.cipal area; approvad by t:ha counc:il in__’._-' R

1988, However the Maragement Committee overruled the
o 'ohjectinn b tha P‘ganninq Department; . and approved tiis
©  additional encrpachment agreemsnt ixf‘ tavour- of an’ erf S
abuttmq t:he .?ark an & ﬁhori: leaﬁe basa.s cmly o

T

IS
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. 'I‘he omginal owners of Erf 88s7 Quaensburg, which abuts- "
E’laasux‘e View Park, obtained Council consent in 1949 to
 use the existing 1arge house on this" erf as a nursing

precedant for encroachment and aliena,tmn af ‘public open

‘space for private purpdses had thus- been ‘set by the .

?ercivilla c:.ty Cou.ncil as far back as the 1950'5, and_
has beeame virtnally 1mpossible to reQErae. - :

rztzn Ezvan 8837 and BBBB Qusanshurg

home. In 4871, the owners of Erf 3887 appl:.ed t.o tha

_f Peroiville city Council to° ‘rezone this. erf from
| 'Res:u.&ent:.ai 1 to ‘s;mc::l.al' for ‘& privata ‘hotel,
rasident:.al bnildings and a hoard:mq hause, citing the -

: faet that a’ pmcedept :Et::c bnarding\, hcsuses had already_. .

Lt
LA

a

bean set in ‘the area, ancl that. it. would be in the public

requ:.ring t.he sarvir:es provide& by a haardina houae. L

D

t’.’)m nf the uhjeators o the proposed scheme questione;i" _' L

ﬂhat will tha effect of this prec;:edent would be on the
dwalling hnuaaa dn the area. : ’I.'ha plannar fm: the

! Parciv:.ila c.tty t:oum:il, rapresentmg the counc:l.lis case A
oppastng the application, had already made referem.e o

 dnterest to have the site made avazlable £4r such persons A

_the precedent astablished in. the area, and the fact i:hat

this acmld bia - !:aken fui‘ther aa g aase in. po&nt fm:- -
rezanings in athar parts of town where s:.milar situa’cmns:_;.--

cexist. He sﬁhm;.tte& that Ehe ‘town planning ‘scheme

pravxdea a framework in whimh developers are meant: to :be o

guiﬁeﬂ, ‘and. Sl)f whwh panpla, buyera of prapertles,

dwelling-—hause

po:s.nted m:t: that tha mamant the tuwn planning schame is

ahangad far ng. :raal tawn planningr purposa, then the whole
héept nf %. tmm plannmg sahemejhraaks dc:wn. o

..'(, RV

in tha area have: canfj.denc:e. __He also -
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' Another representative o:E the Ccnuncll addre ..sed ‘the issue .

of an unhealthy precedent for non-residential uses

L already ‘having been set by the nursing home by stating .
" that the approach that should be taken should be to start o
o ’E-!i'th the existing schame, _the exmtmg rigl-:*'s, a.nd We. say _' IR
- what was wrong with them. o SR

Further - ObjEGﬁionG to 'tne proposed rezoning was that it
- could pctentially destroy ‘8 unique natural resource which -
' should be ccnsarved for the use of 'l:he wider community._

R t-:as requestad that the Counc::l.l acquire the erf in-
: _arder to sedoure the whole of the - Pleas.ura View Ridge
- areas fm: ‘the benefit of all the residents of Perca.vz.lle.'
' However, the applicant's response to -this was that

'economic aonsidaratmns had to be taken .mtu accaunt.

on 2 Auguat 1972, & 'hotic':e wa-s 'fﬁbiisha&' in' 'the"
. ?ravincial Gazette stating that ‘the Administrator had
apprcved ‘the rezoning of Erf 8887 to 'Special' for a
. private hotel, and board and lodging}housa, overruling
e _'-the Perciv:l.lle t:ity Councills reaomﬂ&ndatmn to refuse
tha applicatmn. Con 19 ?ehruary :.9'?9, “the applmant
* informed the Council, that due to the considerable delay

on' the razaning, it had become une.conomwal to develog;

. ‘the site in terms of the new rights, &nd that he would
- like tc eract cluster houses commensurate w:.th the nature _
- _of t'.he area on which the stands were located.  In &
dapartmentai eireular dated 11 December 1879, the City o

Secretariat informed all Council Departments that the

___-,__owner of Erf 8987 had appmached the Council.to purchase
. Erf 8888 Queenslﬁt:rq, (an er;.l adjat:ent to Erf sss-;_.._- 3
'Quean,ahurg, _ana s,ituatad Just south uf "che m:%t of

1 :
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.Fleaaﬁre-. View Xoppies) and :anorporalte :Lt :mto the o
'proposed cluster hcauamg development. '

once "’ag*aih, nutﬁerous ohjectidns weref ‘received from

" interest groups, both within and outside of the local
g araa, £o-the proposed alieriation of ‘l:his erf by private -

treaty, in fear that th:l.s erf would a] so be developed

- into a. h:.gher density res:.dent:.al scheme.  One of the.
suggestions put  forward by an objector was ‘that: the
~ Council should purchase Erf 8888 Queensburg . :m order to

 Cadd it to the . exlsting mum.cipal land which covers most
. of Pleasure View. This pxoposal was not- 5upportec‘l by the
. Electricity épartment (in which Brf 8888 Queensburg was' |
vested) or tge :Local ward councillar.

\

In :l'une 1981, the site was insg acsted bw va:r:ious offmials L

. of the Perciville City - CO'IJ.I'!.CJ.J., and the . Planning_-
' Dapartment was instructed to negot:l.ate with the. owner of
~ | Erf 8887 Queensburg to exchange this erf, ¢ with a council-

owned erf adjacent to Exrf. 8837. However, due te the
proposals set down in the draft policy £or protactmg the .

.' ‘ridges in the Perciville Municipal area, this proposal
- was ot supported in view of its poten!. ‘al impact on the

open gpace - systam. Iz; addition, the applicant waq'j.d net

: X congider this proposal unless ‘he recejved R400 000 for
_the land, but would howevex cons:.der e:qchanging Erf 8887 -
~ for J.ndustrial land in a nearhy towmsh*Pp, "

L

.Tha city SEwetariat oppumed the 1anc1 #;map praposal and
-reconnnended to the Management c@mmittge in March 1983
 ‘that the Council expropriate Er: 8887 Queensbury for |
o _mun:i.cipa.l pu::poses An ordar to pmg.erve the . ridge.. |
NEEE Hwem, § on ? Harah 3.986, _ the Manpgement committae'
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. resolved to negotiate with the owner of Erf 8887
Qumensbury for the proposed land swop, and this erf.
thereafter became vested in the Percwille City Council.

- on 26 April ‘1989, the Cc:uncil rece:.ved an enquiry from
- the owner of Erf 3889, which is ‘adjacent te both. erven
~ 8BBS and 8887 Queensburg, and abuts the Pleasure View
_ "'Park, requesting if he' could purchase Erf 8887 on which
he Wished to erec:t a single dwelling.  However, the .
'-_'Plannmg Department repl:.ed that the proposal could not = |

be _s_upported from a town planning point of view as the

 Council acquired Erf 8887 Queensburg in order to protect
Pleasure View from development. . Furthermore, and the -
‘site was on the top of the Ridge ina prominent position,
‘and thus any development on it would be hlthY visible.
__;;'_ and therefore J.ntrt. aive _ |

1B 3u mnclusiqna o * T
 The original encroachments onto Pleasure View Park serve.d
to uphold the private. interest through the apprcpz::u.at:.on
of a portmn of a public amenity which served the public
good of'the entire city. These events set the unhealthy
' precedent for’ further encroachments in' the private
N intevest, the dangers af ‘which Were only recognmed by
" -the Planning Department during the 1980'3, when the
- irreversible damage had beer done, The formulation and o
- 'approval of the Ridge Policy in 1986 was an attempt to
- prevent any further destruc:tian of a puhl:.c: good within

tha c:rty as a whnle. .

'-"I'he. om.g.:.nal r:a.ghts for a nurs,’mg home on +ﬁrf 8887

Quaensburg wer'a  for: & community use, and thus served the

- public: J,ntexeat, Hnwevar, th.is use was c::.tad as. having'

ST
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created a precedent for a 'nen-'resideﬁtial_* use and &8 a

 motivation for a cotmercial hotel wh'ic_h' would have served

to uphold‘-. | the private iInterest. The _d&-nger of the

~ interpretation of precedent in this manner was recognised

by both the public and the planners who feared that this

' prleeedent'- which was set locally, would -be applied
- elsewhere in the vity. In this way the general purpose

“of a town planning. scheme would not be upheld, ‘and the_ '

) . private interest woul& contznue to prevail.,

‘The end 'resul't however, 'ﬁ'as. '*E'hat' the Perciviile City___

 Administrator to support rights for a baardinq house, and |

c:csuncil succeeded in retaim.ng Erf 88s8s Queensburq in
public ovmersh:t.p, and acqua.ring Brf 8887 in order to

protect Pleasure View Rxdqe and uphold the publ:.c
interest. The applicant, in acguiring :.ndust:r:_iai‘ rights

‘in exchange f.r a resideutial property, was able to

protect his private interest. This was achieve. despite’

& precedent having been established for encruachment onto a
Ple‘esure v;ew Ridge, and a deaisibu by the Provincisl - -

‘.hus the private interest. This deciston was contx‘ary to

the ‘Colncilts decision which sought to  reverse the .-
' conee%uences of the or:u.ginal precedent und resulted in_-.
- the eérpetuation of the unheafa.thy precedent Which had -

~already been set through the or:.ginal encreachment
agreements. ' ' S '

‘}

E ':i'he approval o% the Ridge Pol.wy 521': Eeptember 1936 has

\\/

" CHAPTER rzvé’frj: S P

gisted poth the Planning nepar'&luent and the- various
nterest groups in. oyposmg additwnal encrcaehmente, and_'.___'-

gnard..nq agaiust further the public interest any fﬁr‘l:her,

~ Howsver;‘ dué to the fact that the précedent for such
| emroacm\ente had alreedy haen seh, the CQuhc;l.l ‘shuul& .

- I
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adopt the attitude: expressed by ene of the obj ectors that
‘an unhealthy precedent must and can be reversed by a

eubsequent decision which supersedes that deelslon which
had set the harmful precedent initially. This is

. particularly irelevant in the case where there are

existing rights and the applicant seeks to merely

. intensify such __r'igl‘i_t's._. ‘However; the Perciville City .

Coungil is today unable to reverse the effects of the

.'pxecéﬁent'that was'eet_by.eariier-eﬁcruachmente.

This pOIHts 4o the need to ensure that any decision which

is m.me 4ete the approprlate precedent initlally, and
that approved Council policies should. be Pprepared in

order to guide, rather than react to decmslenmmaklng.
~ Finally, this case study has shown that a precedent to

exchange or'exprepriate“iand in order to protect the

-publle interest, has had a positive effect on the area,

In additian,- of having. set a healthy precedent and

' 7evoided any further mie*akea, such decielens eould be
'-referred to in eubeequent cases, o ' ' '

T 3: TEE VKLLEY KODGE BUBINEQB NQDE
-25¢3¢1a Baekgrbund _.-'-' : - 5:5

'Valley Lodge is eituated along a major arterial which "

i

;  CHAPTER FIVE

leads dereetly to the Percxwllle City Centrea It has.

 ”’aver the years devaleped into a deeentraliSed shoppinq
_node, and is one of many which has aeveloped along this
'arterialn  .._ . g ;- _ ._. e S

-

Prieb'ta 1939, ﬁhe valley Lodge area was undef the

jurisdiction ef the - peri*ﬂ”ban Health Board, and Fa

conslsted of a mixture of . fla‘te, and local ehopp:i.ng_ :

'_faei;itiesa. As many of the erven.had been cxeated prior '

-y —
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to 1919, there were no conditions in the title deeds
" which restricted use. As a regult, the Peri-Urban Health
Board had no means of. controll:.ng the Spread and change
-1 iand usé in the area.

Howeir'er, '_ when valley Lodge was incorporated into he -
Perciville z’-'ruhicipal area, certain of the property owners
- in the adjacent ’c;ownships ohjected to the presence of
flats and bus:.nesses in thedir 'country* environment, and
felt that the rights should be withdrawn. On the other
" hand, certain property owners objected from a different
.perspect:we stating' that the existing land uses

- interfered with the residential amenity enjoyed by them

_in the past. They submitted that it was. only right and
proper therefore that: an area ‘covered by their properties
- should be zoned for flats, as otherwise: discrimination
arises and serious prejudice to the value of our hcldings'
 might result if restrictions were imposed under the town
~ planning scheme on the land which they owned..

‘When “the Perciville City Council :'_prepared ‘the  town
‘planning "scheme of 1946, they noted these opi'nions' and
nbjectiens : yet granted flat rights to the remaming
exven in the two blocks already containing businezs and

‘£lat Pights. This scheme was: advertised and notivated in
. the Provincial Gazette as follows- "Ag a result of

_applications from varipus ‘property owners and residents’
~ 'in Valley Lodge, the Town Flanning Committee considered
©the advisability of ‘rezoning the remainmg stands in

' Valley Lodge for flats". Residents within the area
obj ected on the grounds that the scheme permitted the

.. spread of what they pe‘fczeived to- he an intrusive land
use, Rasidents in the adjacent: _ne:q.g;;bourhqeds abj ec_t-ed_ o

CHAPTER FIVE . PR T e



on the greunds that the precedent for hlgher densxty
residential rights would result in a spread of such uses
along - the major. arterials. One of the motivations
presented in these appllcatlons was that a precedent for
flats had been established by the presence of two blocks
of flats in the same street.

. Deepite'zthese objedtions and representations, the
Perciville City Council approved the scheme on 3 June
1945, On 14 February 1948, the Council was 1nformed
that the Town Plannlng Committee had- recommended to the
_Townships Board that the scheme be appreved.

Iﬁ 1959 there was a Joint application for townhOuses-in
the Valley Lodge area north of the blocks with flat
rights, for those erven which were still zoned 'Special

' RQSidéhtial‘ However, the Plannlng Departuient opposed o

the applicatlon on the greunds that the Council would be
unable to resist further extensions in this or any other
suburbs if it were to approve a rezonmng for townhouses
for no partiqular reason at all except at the deslre of.
the ewnere o : g - '

o By11964“thelcouﬁeil'had_receiveﬁ and oprosed'nnmefous
~applications for both business and higher density
_.rESLdential righta on erven in Valley Lodge, outside of
‘the area originally sét aside for flats. One of the
- major concerns cited- by-the Planning Department was that

if the rezonings were to be granted by the Townships

' Board and the Aﬂmlnlstretor, then other preperty owners

in Valley TLodge WGuld have to be - granted the same righte.3 o

It was algo: fearved that the resulting. development Jwould -
be uneo—ordinated, noneharmaniaus_ and thus not. -in

CoomeTEREVE . g
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compl:u.ance with the general purpose of the 'I'mm Planning
Scheme. -

This gdncérh'was proven correct, as on 12 April 1967 the
Administrator approved higher density residential rights
outside of the designated area. Thus in 1967 it was

. decided to obtain the gen~ral views of the property

owners in Valley Lodge regarding the possible extension
of the zoning for flats in order to guide the Perciville
City Council in its planning and to bring some measure of

‘security to many house-owners in the area. It was

decided that the final proposal should show that it could

' be implemented economically from a 'private individual's

point of view.

Thus the area originally set aside for 'hig.her' density
resident;.al rights was extended - by the c:mnc:u.l and

, ' _sanct;.cned by the majorzty of ‘property owners concerned '
- However, certaz_.__n_ property o_wne_rs_ stated that they did not

apply xor, or desire high density i:e’sidéntial‘ 'right_‘_s and
therefore were not in favour of the proposal. Othe:t.‘

property owners ad:)acent to the erven, which nad the
-new 1y obtained h:.gher density. res:.dent:.al rn.ghts ob;; ected -

to the Couneil scheme. They petitioned the Provincial

. Admipfstrator on the grounds that the ~resultant
davelopment would depreciate _the value of their
properties and cause ' an. . mrua.-:;on' into  their
o néighbnurhéod. No dec:l.sion o the proposed ext:.ension of'

r::.gh,ta was made at thz.s point.

As a result of the co;ntinuous pressure for higher density .

resldenta.a,l ngghts in Valley Lodge 7 ‘the Flanning
' __Department recommanded to the Management Ccsmmittee that

o CHAPTER-FIVE © - . e o _PMiE"Izzf
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. the Council should adopt a policy. of suppertiﬁg higher

densmy residential righte in an extended area in Valley
Lodge. However, on 10 November 1981, the Hanagement
cOmmn.ttee resolved that no pollcy decision be taken at

_ that stage .

5.3.2. 'rhe Valley Lodgn Policy
In 1988, a further investigation into the future of'
Valley- Lodge was undertaken by a firm of private

“consultants whe looked at the area in terms of its
metropolitan context. This firm recommended to the
Perciville city Council that a new area should be set

agide for a future office rode. However, the Planning

; Department suggested Lfat Valley Lodge be developed into
‘a mixed use node consisting o1 both business and

resmden‘ciel componente, and prepared an in—house policy

_ aceordlngly. ‘This proposal was in line with the pressure

for office uses in the surreunding areas along the major'
arter:l.als leading to the Perc:.v:.lle city Centre. In.
addition, office uses had proved to be more edénomidally'

 viable than resldentml developments, thus the _sugg_estion

to. introduce a mixture of land uses. Howe'ver, this
suggeetien for incerporating residential uses :Lnto the

new pal:l.c:y proposale was- rejected by 'l:he prnperty owners
~ as it was seen to be f:mancn.ally unfeasible. However,
. .whilst the pc:liey recommending a mixture of both business
© and higher density residential land uses was in draft

form, the Provjmcial Administrator approved a seriés of

© - applications ;;ontrary to -the 'ceaommendatlons coni:ained o
in‘the draftffpnlicy.- The :Plarming Department commented |

that the approved controls did not cenferm with the draft .

_palicy. The valley Lodge policy ‘had besn fomulated en - o
o town Flanfaing grounds, and decisione should therefore not '

s

B . - A



ARG, ST

12 el P et Py v e st e s e T e e

el i st -

e e et Lyt s g ety b e

e .

i

contradict the dra'ft prr:pbsals.' It was sugge..-#.ted' that a
compromise be found between market - forces and’ 1deal
planning pr:.nciplea - ' '

e policy for - valley Lodge, proposiﬁg ‘a mixture of _
business and residential uses was approved by Council on

- 28 November 1989. Since then the Council has considered
- applications for business rights w:.'l:hz.n the area covered

by the policy, in terms of the approved proposals.
Hci:i:e\'rer,-'the_ applicants have taken little cognisance of
the approved policy, and applied for rights far in excess
of the ﬁnli_cy ‘proposals. As these applications were

. submitted in terms of the Removal of Restrictions Act, 84

b;ﬁ _1967, the Council's deciéiohs' served merely as a
recommendation to the Provincial Administrator. In most

cases the Provincial Administrator has approved the
_ applicat:.on in terms of the rights applied for, taking no
‘heed of the C’ouncil's approved policy, or previous

decis:.ons tak.,en by the Erovinczal Administratar on: other

applwat:l.ons in the area. In response to this, the

P‘Lanmng Department addressed a letter to the Pravinc:.al_ -

: _'Aqminlatratar, dated 3 May 1990 stat:mq its displeasure
L that despite  the Ccmm;;il\'s approved policy, whit..h ‘had

been fomarded to them ‘on 30 January 1990, The Provimz.al

__Adma.mstrator, bad ‘deemed f£it to apprmre rezenings in
contradictz.on £6 that. ‘policy. _' It wis alsdi pointed out
" that the rz.ghts granted - for - ceri:a:l.n ‘exrven were not
oensistent with th(rse gramted for other erven. This was

cauge for concern as these erven‘all fall within the same |
policy arga, and t’here saams to be- 1O reason why ‘Lhey'

~ should not have the same *ights. :m add,itmn, the rightsl =
~'which had been approvad were axcaasive for that part of
: 'Valley Ladge.. . : -

oewenRENE . o o e e



At pirésant; 'nUmérous applications for businéss fighf:s in -
the Valley Lodge ptilicy area are being sugm:l.tted - not in
terms of the ‘proposals contained in the c::unc:.l—approved
Valley Lodge polic-y, but in terms of the hlghest rights
approved by the Provineial Admz.nistrator. The Ferciville |
Cz.ty Couneil however is making recommendations to the
Provincial Adm:.m.s.trator in terms of the approved’ p*:li.cy

" which was based or sound town planning principles, :"r..‘ther-

" than on ad hoc deciszons taken by a higher authority. .
' Novembex 1990, a draft proposal to extend business rights

into . a wider area was presented - to the Planning

o 'Department which is in the process of commentmg on the '

propnsa}.a .

: 5, 343, CQnalusions : : -
' 'I.‘he precadent :Eor an :.ntensification of ';I.and use righi:s

vas mrigmally get at the turn of the csentury ; as land'
usea lhad begun to change without the control or guidance

et “town - planning legislation ox poiicies, and thus
- favoured the private interest, Obgectors to these
o changes viewed +this preae.dent. negati\rely, :fearing a

further datsarioratmn of . the ame.nity of their

‘neighbourhdod. 'On’the other hand, applicants used this

. precedent positively motz.vating for additional right‘.s. o
~'In this :Lnstanca, the same. prectei.ient was cited’ o protect -
~ both ‘the public and the private& interest. Furthermo::e_,_ L

the - application of town planning 1eg151atmn, in the
#ght of the preaeden‘t which had been sat was seen as a

savere. infr:mqement of the privata 1ntere3t and the S

rights of ownershlp. o

. PR ) . D P o
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The planners involved in the preparation of the town
" planning schene, did however take note of the precedent
that had been set, and used this to guide theix decision—
making and policy formulation process. The need to
| create ce.rtamty_ and engure consistency was recognised by
the planners in light of the fact that the Provincial
Administrator was setting 'precedent for rights contrary
to what the Perciville City council viewed to be in the

 public interest. Both the local and wider impact of the

- setting of uﬁst;itable pré.f.zedent: upholding the private
interest was also recognised by the planpers. The reason
that the precedent which mad been created has upheld the
private rather than the ‘public interest, is that the
Provmcua,l Adm:l.nistratnr avarruled the. aec:u.e.mns made by
the Peraiville City cmzrt:il in the:l.r attempts to protect
- the pablz.c 1nterest. SN - - - -

CIn. comenting ‘on apmlications for hua:.nesc: r;r.ghts-_
subm.tted during the tine that “he revised Valley Lodge_

o __pculicy was being draft;eﬂ the - planners recognised the

_ fact that a precedent ,,r whzch uphalds the privata rather:
than the public interest,. rshquld be reversed and should
- nat influence decision-making. - However, at present the
' system is such that a local author;tty has the power only'-'
to formulate recome;:dations to a higher authority which

‘makes the ultimaté decision and thereby sets the
- -71’““5““- Uncartainty and J.ncnnsistency result as there

is no mac.'haniam to ensure that previpus decisions have

- the binding effect of a precedent. Purthermore, due.to

. the fact that the Provincial Administrator is not forced

_ '_to take r:ognisame of cﬁﬂhgil-appru?e{k pdlmies, future

J.and uses: are: c‘letermined by deciisianq and precedents
_whitzh uphnld the nrivate interéshd» x:athar than the -

o
]
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pollcies wh;ch.are farmulated in the interests of guidang--z
- land use shanges - in the mterests ‘of .. protecting t:he'
'public goad.}: o o -

i

5 6. THE. HIGHG&QE Imnnswnxnn AREA
5.4, 1. Backgroand '

Highgate is an lndustrlal area situated in the south of .
the Peraiville municipality, in close proximity to both

the main railway 1ine, ‘and  the freeway. ~In 1954, an.

: applicatian was subm:.tted to the Council fox industrial _
 ”r1gth in a suburb dlsplaying the same . land use'__'
'characterlstlcs as Highgate. As a result of thig, the
-'Plannir'g Dﬁpartment recognised the need to formulate a
'policy to deal with . the 1ndustr1a1 trend in Perciville,
and to ‘update an existzng policy which had to a certain

extent stimulated and guided industrial development

' .w1thin the city.. The 1954 policy alse SOught to a&dress'

the J.ssue of lma.splaced mdustry' i, e._ that industry o
_-_north of - the railvay . . line ‘which was “at  the tine -
' 1nadequately gerviced and therefore should not be. allawad_ i

.__tb expand and patentlally prejudica the amenity of the

adjacent residentxal araas.z In terms of this policy,__u; 
_.Highgate was identified as a suitable a.rea for ‘I:.he o
o expansmn ﬁf industrial development. ' : - -

v 5

fs 5. 2. :I,'ha Praamﬁ:e £or Industrial Righta . _
In 1965 applicatfons for . :Lnduatrial rights were xeceivad: :

' -a:::'om property owners in tha residential area . a.but:ting-y _
-Highgate. - A§ & result, a survey was- undert:aken in order = ..

to asc:arta:ln thé existing land uses and quality of

davelnpment.- It was found that the.majority of housang:'a
- were in a fair cnnqitian, wh:.lst ‘t.he %wen divectly
o abutting the inﬂHStrmaI. area. “Were either vacant ur]_ v

-
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 blighted, There were also a number of illegal uses. It

' was thus decided that these residential erven héd ‘been-

_ 'sufflciently prejud:i.ced by the adjacent industr:.al h

~ developments to werrant the rezoning thereof ‘for

J.nclustrial purposes“ S

L oInd - 'IEttei- dated 16 .J'anuary 1969, . the 'I'ranava.al'
‘Provincial 1d=n:.n:.atratmn informed the Cou;ncil t‘nat the
Minister of Phys:.cal Planning would nnly suppart: the
propusal to rezone certain _e:n_:ven_ in Hi_ghgat_e. for:

' industzial purposes if. the Council would transfer an

'._shglvad. B

__'Des'pite Ithis dedisidn; 'the.' pressure for industrial ‘land
in Highgate. remained. . Applicat*ons were still being: °
'received by the ‘Council, and % cere were many. unauthorisad.
uses in the area. -As a result the Planning Department
pre;:ared & pulicy in 1’972, recammandmg that all _
"‘residential praparties ¥hich were no longe,r suited for
_Vresiﬂential purposes be resoned . 'speaial'_ permittingﬁf;
- serapyards,-builders and storage yaras. This was seen as
& fieanis of creating a transitional area between the
o resn.dent:.al and industrial components, and an’alternative

/ e

R

N,

_fj”'

. .equivalent area of existing. :r.ndustrial r:.ghts elsewhere_ )
in the City to nghgate..' This waa not ‘practical as : -
industrial rights £n the city were. scarce much of the .
o land zoned fpr- . industrial purposes had b__ee_n earmarkad for

urban renew.al purposes.--_ The propesal’ was thereafter = -

'to pure ihausi'rial rights. This report. was apprwed by
o -'council on 28 Nnvemher 1972, and WAB well—-::e;;eived by - -
'?pmparty-ownera who tnan snbmitted applmatiﬁns in terns
E "'T__of these propoeals. it was cledr that the c:mncz.}.'s
L 'object:.ve to. create better ecanomic praspects far

 awree e .' I o o s
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devalopers : 'antiL; » to! ensure. a mdre cc-ordinated

- redevelapment ‘in that part of. nghgate hed been ‘met.

add:.tmnal :Lndustr:n.al land created by the polic:y, had

‘been used. Howaver, despite. the . cauncil g praposals to -
N ;T_:mcraase -the extent of the arigina.l 1ndustrml area in
ngi?;garts, and author.me exia‘ti:ng i authoriged uaes, there.
_ was stn.ll pressure for industrial uses and the mdustmal
. ares began to intrude south of the area covered by the

1972 plan, - Thus, in a :Letter datad 16 March 1990, the -

counc:l.l rac:eived requast from aee cons*pltant,
o _representmg 30 propaxty owners, To permt the ervan to -
- be’ useq :Ecr hum.ness puxgoses. . The’ reascms c:.ted Wera R
--..,:"_t.hat thea area ha& been left tm déveiop w:.thout a policy, P e
-~ and numerous a.ltiagal usés had -thus intmded. into the
'residerrl::.al arem The conaulta.nt: affered to prapare a
'aava}.opmant plan. ‘for mghgata at na cosi. 3r:~ec:;am,’se.tT of his S

: '-'-f-_comuitment ta the owners in. 'the= ares. . . - fi R

b

"'d' e

o 'rhe Planning Departmént aaknwladged tha impurtance of a -
LM _devalopmant P:Lan which would serve. o guide ang’ mnt:rol ° '
land nses An the a‘rea, _ami dea,‘l. with the unaccaﬁtab
: ':"'_high leva:f. a:af uﬂautharibed usaa. ﬂowavar, the Planrxmg
'Departmgnt undertook to prepare: the ' ‘mecessary pnliay in
\ '_“_;{nrda:t: tca protect the: puhlic‘i int.arast. e

- __.In a 1emaer dateﬁ 9 April gﬁan, tha applicant xequeste:.
. the city Sem:'atariat o' holg qll ;Lezgal @ction in the area”
- in abeyance -in view of the fact that irstiy the D:.reator |
"--.af Elannmg had instruuted the Plannf

a new davalapment p:l.a.n, and sec:ondly that the Planninq

[ng ﬁﬁpéi:tment tu do -

: 'I'h"e arfea' céﬁtimled“ ‘i:o déifélap adcording‘ tr."n the 1972 R
'Cnunc:.l ‘approved policy m.th the result ‘that -all

o
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i 5’Howa%zi‘ di.m ko’ sﬁecm,aﬁimi hy tha priva_ 5

- applmatian nn g:eo

“"-'.Department has been supportmq uertain rezcnings[ ih the_ -
. @rea. waever, the city secretarlat would Tiot halt-the E
- leg%al prncesse_s as’ illegal uses ould not he conﬂoned.

: _.:_--'-‘I‘he. revmed development plan’ for the Highgate industr:.al
--_.area is presently nnderway. : 'I'hrough this develcpme&t

§ ::' plan, -tha Planning !Jepartment aims to. manage and ccmtral
: --the axpansmn of +the mdustrial camponent :m such “a way'
" 80 as to meet market demand and g.-rntect the surmun&mg_ |

raaidentiai a::*aa. R L e e e

o 5 . 4 aa.. :conulusians

e

In preparing the orjgia&al devalopment plan for H:.ghgata, R

. ‘the Plamaing ﬁepartment ‘sought to address the problem of
. “soatteved industrial activity, ''Phis had resulted since
' the prevedent fox such’ activ;ty ‘nad been Bet and was
R *_haing randomly appl:ia&. In - thiy way, - -the ~Coupcil .
-_Za*l:t.empted to prwida the framwauk within which smmd
o ;.fﬁeaiaicns ccauld he made. and haalthy preaedent set. -

1 \_,' B

:Lnauﬁ;«tmal aﬁtwity harl begia to invagde the. -adjacent

AE o -
ﬂh ST

..... : . .

Segtor, s

;-:;rasif. srifial area, Thus, desyﬁ.tﬁ the aﬁtempts nade by t:he_j L
. local suthority ty facilitate the sétting of apprqpriai:e R
‘;_pmﬁedant and: pm‘ﬁaat ‘the publia intarast, the private =
interast prevailed. antt’ the ‘precedent - fnr’ inaustrial e
r:'?:ﬂﬁ?élﬁpmnb waé again appl:,ed randamly‘ L SR

_-..-Dnc:a again, tma' Cmﬁcil responda& ‘m"' i;-tﬁ@ cansequam‘ses
__ ::;.::..___..__f:_resulting £rom this pmécédant Yy appg,yingﬂtu the' highm:_’_-*f*_'_;_-
B .-f_:;-'&uthori‘t:ies tra permit !:ha cantmlla& axpané:.an of E ,
_f"'.mﬁuﬂtrya ‘However, (ihé M,inistm' of Planning oppaﬂe&j the
&. \.which hare m:: ral 10 ‘i:.c the



'a|,

1ncal situatibn. . ﬁ.s a reault the prbpnsal 'ma&e by the_
Council to manage. industrial growth was not apprm)'ed, and'

the aréa cuntinued o deteriorate, S

o

Bue. to incraasmg presaure. for inéustrial activi‘ty da o

’ Highgate,» the. Ccmncil made ano‘l:her attempt h&%md the

B ‘further establishmeni: .and - ‘pxercise  of - unsuitable

pracedent by preparing a devglupment plan which allowed

limited light industrial rigots. In so doing, the

councll agaih prov:.de& i:he frameworlc for the sett.mq and .

atpplmatmn of healtb._';,_}f‘- precedent. _ Althouqh this was

_achieved w:.th:!.r; the aréh defined by the davﬁcpment plan,
":uncil‘sw proposa.m was that
apphcatiohs were au};smi'ttad in adjacent areas.: !Ehe'._'- -
mat:wationﬁ fcr “‘such &gpiicatmns wére that tha Cmmczil _

. % th result cf the

;bad @1ready set 4 pred.adént ﬁar industry in H:.ghgate b}’
_the development planp .and that the Council had hean,_:"'- __
_ unabje to; contain ind.:.:tﬁ{crial aevalupment w:.thm tha araa S

. ’i'

| def:med hy the. vamnué ﬁe“&elopment plﬁns, LT e

t'ha g@hant:ml threat tn '

e

--:mviaaﬁ:i pal&cy

puhggic z,ntarest by 'I:hg ad hoc_- o
_expamion q;;b industry in Hiqhgata, and the need far a L
"'!;o enstﬁ:a tha prateaﬁxon af‘ the publm e
-;?_ interest, ’ zeéoqniaed by privata planm.qgf. o
mnsul‘tant. 'I‘he. t:'ou“zcz.r.r aﬁr&ed that a paliey was_.

gequired,_ but unde:ri:aak o prgpare thix pol Yoy

dfs}?ﬂrtmantauy ta enaure t:ha.t any propaaals whit:h were"_’_ N
mada, and any preaedénh tlzat might* z:esult, ‘would. prca‘t;&ct- PR

+ the: publip intareatu :L'ha azaplicam: *haraaftam reque.sqed_ e

e th cmunail Uta aease a;,.z, legal, aﬁt:. n aga:.nst-

R

1? i

_which waa min?;premre& ‘I‘hia r&gué@g: izn;g:!.ie _t_:hat the“..__. o
'cnunewii shngl ' ____anﬂ to the hamfnl precede aet in_'_--_ o



- "the px'ivata intarest b}l m::arparating the intrus:.va and

o pot‘.antially 1n&ppmpriate ﬁ;es into the. develupment plan.

- However, by cantmuing to taka action againsi: offendars; .

the Crmnci]%} scught to prd-tect the. publw imtareat, and

_eliminate "all Intrusive mctivities which cauld have been

" eited as ‘having set & - ‘precedent. In- this _way, ‘the
. -..counc:il was in - the positmn to guide futurg &ecisicm- /\

making, through the future. developmeni: p:!.an ’ and remwa
', the danger pE having tr.: ‘take cogniaanc& of. unhaalthy
o preacedants. R o S T

[

kR

'_ Thus r.mcé again, f:ha policy whir:h is haing prepam& wil}.
R 3erve to uplmld the publi 'J.nterest an& reverse ‘the

} '-:,-neggtiw: cﬂnsequenmaa resultmg from the aem::mg ami L -

- ffgs.s. mnn naxsnﬂnan  e T
\ 5 3.1; ﬂ&ﬁmﬁm ” . : - W ‘ I .
. Raisenhills s ss.tuateﬁ in t.ha norl:h off t:ha Perc:ivlile'
?"--zrmnialpal area,g alqngvtwa af the ma*jar artar:iala laadmg'_'
7 to the ety Qentre,-.aaiSQﬁhlkla wes nriginaily laié.ﬂuE;*
i 1896 as & rea:.dent:ia}. swwrh, . the prven in the =
jf..-'%‘tzaunshipahaﬁ npan tit:la, a.nﬂ as. ‘é.hera was né: reatriction. T
~on_land: uses, Jsertain. convenience storea% establi&hedﬁ:_:f L
'l_-f_-’_;f‘-themse:lwa. In 1838, ‘the Ratépayer*s andg: Reagdent'@_‘f; L
-'-Aasaumt:mn appaaeﬁ tha raaoning off & resi&antial ax'f for
- pusiness purpusea on the grnunds tbzat. them was . no need T
for buginess aa’c*iv:.tj.ma in the avea. This appliuatmn’_:_ .
5:_{was uawavar apprgvaa hy the ';t‘awn Planning ﬁmmmittaa. S

C R

9
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B _.:.'amalﬁ,catian of inﬁpprapriate Prﬂﬁedeﬁt« R

e

‘\_.:

' '-33“ 'mé early 1950‘3 Ramanhil,&s expaﬁenae& spanﬁamoug"--ﬁ*f:_ .
| “ﬁmm’“"g dﬂ‘fﬁlﬂﬂwﬁrlﬁr R ﬁxterading £rom “the. mnveniame-j’_;

ah:xps alraady esg‘.ablishe&. | The shnpping nnda, whiqh wasf REES

S
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. -l:he first ta affsar comparisan shcpping, thrived due to _
R prr:xim:.ty “to- - nelghbouring munim.palitma : '=ana
o aawellent acaesaibility. _ s*imultaneous w:.th the expansma
af the retaxl node, came. the develapment of highaz' :
denaity resiﬂantial use, and Raisénhilles began: to aaauma
tha charam:er of A d:.versif:.ed urlgan nade. _ B S
By i:ha 3.a.te 1960‘5, i:ha trand fcar decentralisation of; _
retail and officze actlvities fram 'l:ha city cem:re -had
bagun in Perciva.lle, and thm resuli.ed J.n the suhm.ssz.on
c:f t:wentyu-cme reanning applmatmna :Eor husiness righta -
in Ramenhills, Despita the. faczt that eatata agem;a and .,
property—cwners were spreading r:umaurs that bua:.ness 20
J::ights iig Rax,senhills wem assured; the Perc:iv:.lle. city
Coungil cantiﬁued o dppnse f:heasa applicatiana. o
Nevart:halezs ‘ t:he Tawnshipa B“na::d apprayed thesa
-gpglmatidgxs which was a’ “Patbdr pf great LONCREN, £0. tha
Cotingil ag-d :'icoulﬂ have seriaus repar&nasians for the
: ity. .on. 4 Hay-iwss, t:ha nanagemam Committes raaawad
'tﬁ_ senﬁ a aepntatim o the‘hdministrator to discuss the
_prmcipiaa of ‘resoning in Raisanhilis._ ’rhis i-eqtmat was
rafuaaﬁ on 'hhe g::aunﬁﬁ thaf: a daca.sian fmm i".he axetmtive
t:amittee aﬁ me i’mvinéml Mminis!:mtinn wa@ *fumtua.

At its maeting ﬂf :E& Ju!.y --19667 the Managament Cnmmittaa
recommende‘d that tlm mighbmtring 1@0.-:11 autaanri‘c:i.asa
' dimduss ;:he:’ar experienne in ragard “to appliaé:tinns for
mztaninga which werd Huried down by thelr councils, and
then appmvea ma aypaal i,a t‘hé Prnvimial; gmtharitiean s

-

e,




S B s.“z. Eﬂhe s.s:m Bisﬁridt m.an for Raisanhil:!.s

. By tha-early 1970's the Council had acknowledged the neeui |
kg aformulate polig:y guidelines which would co-ordinate
_ and managa t:he expansion of busmebs on. the one han&, anrl
_ _prutect tha suxmunding reaident:ial amas on the other,

R4

area, contrary o the C’mmci’.’!.'s recammen&a@:ian.

2 _'recogniaing that the.lodal authﬁrity was the best body to _'
ensure’ ca—ordinated gﬂ.’i.anning,- tl:t was. considered that
¥:$ﬂdh a plan was neeﬂed tu correct the. tcwn plannlnq
1 nprahlema found :Ln the -area, and pravem: tha exigtinq*"

problemﬁ in Raisenha.lls fram spreading :m't:cs the

surmunds.ng :suhurbm ‘The prev;u.ous efforts of tlge caunan

- te c:haek c'hanqas “In its’ charac:ter have failed or ‘héen

'_'bnly Part:ly succesaful" !I.‘ha urgency of this plan”was )
. reatfirmed on. approval throuqh the Appal:fate Division of

'i:ha supz*eme caﬁrt. of A majar almpping aefhtre in the sbu&y

.--:\

’:L‘ha ewmii undaxtmk prelim.nary investigat:mne into t:he

'axisting davelapmenﬁ, and analysed, the pmpoaala £or new
L de aiapment whi.ch had heen” submim:ed. ' Pressure from
'-._';.'d-evalapem 1ec1 to the. cre«a‘tion of & ﬁpamalist téam to __
. co-ordipate the planiing fhr *Raiaénhiila, émc% pravant:
”:”'-'f_furthei: asi_hec deci.s:.c‘m»making,a ; Sl

'gﬂ'" e

. "«',.‘5.'

._ EI.‘he g&naral cutl:.ne m& ;t:he pfaapaals was submitta& r,b" e
_{'_‘"‘Manaqamen'!: ﬂemmittee Ain Jﬁnﬁ 1570, but aons ia@ratmn was
held over as the .need for a eanaiatant apyraacxh by~ all
3_ '{;‘r"dﬁcisionnmakam invalved in R&isanmlls was: ramgnigad.f
.-_'-,tehua “B meg}ing wae: set. :ebr 5 ﬂ.ugust 19?& e, ﬁ:;aausa t:he _
_caamil‘s prnpasala with ghe Exeuu'cwa éammittee ou tha 'n-‘ '
..:"'I'raasvaal. . I&: was agreaed a.t tnis @eaiging that detaile& )
.-.__-":-plana wmild he subms.tt”df ’m t:ha pmarineial authari%;iaw
- ._,;ea’a:ly in 19?1. g e U : -

; b
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'I'he proposala WE:m appmved by C'ouncil on 24 ﬂpril 1371. _
By this. atage, Raisenhills waa considered t6 be the most__ -
prestigimfs shopping ‘node. in the narthern s@burhs of
Percwilla, Wffer:mg a wide range’ of publlc goods, - -

However, mambers of the touhlm abjeeted to the proposals '

£aaring £ complete 1ack 6f cn-u::¢_iination between ‘the

1::1:&3. ‘and provi.nmal authorities. . They were undar’ the

impmasian tha't the plan favcurad only a few speculatora_ _
who have pressad praperty-mers o fb.zane their stands B

from 'i*esidential' i:a 'busineas‘ DR

As:»a result caf these bbjecti;nna, tha coum.il ré’solved t.o L
aarry ‘out cietaile& investigatmhs m*‘gw the development_-:-_'
_ proposale and axp(g.nre various alternatives. Nevertheless
tﬁe {:bumil cm&iﬂ&aﬁ rezoning applicatmna in terms of
the. pianding 1571 plan, until the plan was reaffirméd in *
“:1.9'?3. . 'J.‘hia glam navéd tize way far* develapment' ' and_
ini*tiat.wa tﬂ aqme £rom the private sactax‘-‘ md ttz pe.ﬁ =

guiﬁac'i hy J;na plan BT L

xt thua bétza;ne nefzﬁasary to re(riéw i;he paliv.y az;d again‘z-f__j O

Tha teviﬁe:x plan wais ﬂﬂmplﬁtad in 1983. In & 1@&'&&:':"" .
dated 24" June: 1983, the Planning naparmant- of ~the -~
Perﬁiviii’gf t':zty crmncii wmte ta the niractor a;E hmaalﬁ

aﬂﬁﬁtﬂd @51 al its pa‘.!.it:.yﬁ Tha ni rectar af Mcaj...,.‘-_f;

.'_’ (RN w

‘developed along the 1fnes of ‘the
palicy pmpugala ﬁmtain\%a in the 1973 plan, yet cewtain
daviatiens fx'bm 'I:ha cmiqina,l progasamo Imd '?.:.aken place. e

el
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. G‘thjha;it_ fepi,_ie&_that the Raisenhills Development Plan -
~ had been accepted by the Townships Board on 3 May 1978, .

‘and theé xecammendatiens regarding Raisenhills hava been .
bﬁa&d on this developmenﬁ plan ever since.

*I‘he omgmal intenticn of allcwing Raiaanhills to u:!v:enrell.t:ay_:a0
mt:c: a 1a1qa scale businass node was to pz:otec:t the

neighbﬁumng residentialc suburbs from the :-.nvasmn of ,

non~reszdantia,l usas._ " However, subsequent to the
approval ar the revised develbpment plan for Rauenmlls' N
“in 1933, . numerous tezoning applications have heen :

' submittaa ko the ‘council for home offices and other = =

husmess usee. on’ reaiﬁential erven surrounding the
Jar’iﬁa.lls pblz.cy area. 'I.'na Planning‘ Department has

baén cansistantly refusing thesa applications ‘with the' -

cnnfidentza that - the Administralmr wculd support the
- council's proposals contained in the development plan. = =
Howevar, B 1 O c:ertain exceptional czmrcumstamea, ‘the
caunazl has approveﬂ appli::ations for business uses =
_outside of tha pulicy area in terms of a city-wide, policy
fm:* huma foicas, aiting the reascms why such a deviation

shauldo ba pmittgiam thaf such remninqs should not-be - ) \

seén s A - precedent aqainst development  in . “the
msidenhial zonas ° o, the davelupment plzm,. ox aa a .
preaadent: fa‘r ribhon development.. S e |

m press&re for additiq:nal husinasa gsas in Raisanh;llls. | _
remains, ‘and. socm the ,patentiq?:l. for hum%sﬁ uses within-:_ e
the paliqsy araa will m m:p o:r:t:.ad to its full@gm The

canmil w:;.:if tharbfare need Lo xaviéw $he 1983 proposala i |

in order to ﬁaailitate the ardarly &xpansipn of businéss
uaas in Raimnhilla; and pmtmra tha a&janents ma:.&antial“ y '

. h ) LR » S
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'a.Bna‘ cmmmaiona e L e
o The precedent for non—reszdantial uses in Ra:.senh:.lls was:__.
 originally set at th¢ turn of Jthe century due to'an
'absem:e of tdun planm.ng contrnlsw . This led: 't;o a 'spate -
.. & ad hoc deVelapment in the 1950's which consolidated o
. .this precedemt. ‘;Ehe. pregedent fcr the dacentralisat:.on -
o»f business uses. elsgewhera in tha c:.ty, such aﬂ Valley )

Lodge, was applied in Raiaenh:u.lls and used to motivate

. the rezoninq appl:.cations .Ln ‘the 1960'5‘ By approving,}_ o
' these applmatipns, ‘the Townships Board facilxtated the -
- strengthening of this precedent. The Council recpgnised «
~ the dangers of th:.s, and résolved that the Provinc:n.al_'
o .:_Authorities be requested to discugss the issua, and co-

©er di@’aﬁ‘e decision-makmg in order €6 avoid the settmg of
. an “nrthar unhealthy pracedent, . In additn.cm, ‘the
. potd muaz, prd}blams regulting from ad hac decision-making
.’ by the provincial aut:horities thraughout the metrop’olitan a
e ar:aa. were notedn L : e

-]

1% L

'-":_.In preparirig t:ha 3.9‘?1 davalopment plan, the 'cauz"{c _
_attempted, to firstly address the problems resultiny from -
~ad boo dec:iaianmmaking and the setting of ihappropriate
T pz:ec*adent, and sacandly to pmven’t: this frcsm. occurring in.
: “the  fyture. - The poliocy was . seén . to e & naans of

. overcoming the weaknesses in the systen Which led to the

' j,"'astablishmant and mfarence ta precadent initially. L

'1:" i . -=c W " ﬂ.

- .._mb:zec:tiana to *tha 19‘71 plan were: based nn the faat that

there was & 1ack ¢f m-mdinatmrg and conm.st:ency in- -
decisinnwmalg;.ng, and tha'tz the Council was mersly seeking
o to entrench tire land usm rights granteél i the: privata
intarast, However, the caunc;il raungnise& t:ha strangth |

T
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of the private interest in ahaping 1and uaaa :I.n oo

Raisanhllls, ‘and . ﬁhe fact that it was the private:
_ interest whwh had caus:ad the se‘tting of the preaedent .
im.ﬁially. _ ﬂ:hus, by ‘preparing a- policzy teqether w:.th '
 poth the developers and the Provimial Au’thdrities, the
. Council ‘endeavoured to prevent inconsistent decifion~
;“‘---r% mak:t.ng and the further setting of unhealthy precedem:.

*I.‘h.ié :.&ea led 'tc the revision of the 19‘73 Plan in-1981. -

Ty

The ,Ds.rector af Lt:t:al Gnvarnmant 3.nfomea the counr::.l in
1983 that deniskans will be made in terms of the apprmr‘ed

palicy whwh had besn prepared in consultation with the '

Prnvincial Auﬁhurities._ S:ane then, conmstent ‘and o=
_' ordmatad dnacismmmakmg has taken place, ‘ahd "as’ &

~ result the potantial for the Setting of harmful precedent_“!: o

~ has beenwreduced. ‘Inthe case ‘where a decision made by
5 the ¢ouncil " c:m;d ‘have  been seen to have set a

dmacﬁvantageous preeedent the cxfficsials have stated o

) c:iaarly the reasons for apprnving the deviation undar the
- circumstances, and why the decisioh should hot be seen to .
_ ha'sra established a prede&ant. Ho@ever, a revised policy

: :Ls naaded in. ordar ‘to ensure that the palicy keeps'

B

i abre.as"t nf naw pressuras, and that appiirzatians ara not.' L

cnnaiﬂered o be mﬂundant. This will® prevent any-' o

afurthar unhaalthy pracedent famm haing set.

3.5*.com‘huazon L Lo / S
'rhis vchaptar has autlinad. in four independenb cases the'- .
~various . events ,which could lead to the setting and,

&pplﬁcahwn af planning precedent A numbez of aeman L

?:.hemes run thmutjhmt 'L'.his pract::lc'al invegtigatmn. A

o GRTEERWE . o . e U pgygs



o

~In all four case ""ati:d:.ee, _dee:.sions nade " by the_g_:
prevmc:.al authorit:.es, overruling the reeemmenda‘tiens or

deeieiuns of the local authority have without ex cept:ion

' led to the seffting and dpplication of unhealthy planming
o precedent ~In the case of valley Lodge and Raisenhills, S
the absenr:e t::E town plann:.ng leg’islatmn and land use
_gontrols, ,wuch as ‘the town ylennmg _scheme and
-restm.ctive ‘conditions of . titls; . resulted in the

e . establlshment oz inappmpr:.ate iand uses. ' ‘I'his xanﬂom

LGP EGE TS ey

 and inconsistent decision-making in the rast has been- .
‘used  and - irz’“/ ;!preted by individual 13.1? _
- ﬂevelepers to motivate why additional 1and use rights
. should have heen ‘granted, albeit different. rights to.
‘those which eéstablished  the precedent dnitially.
. Furthemere, i:he J.ack of mlear polz.cy guidelines, which =~ .
| ‘are constantly updated, has been shown to facilitate the
. creatitm and utilisation of uphealthy planning precedent -
- ~'thie was clearly illuspr ted.in all four of the. c::aee'
_stud:.es preeented in this ehapterf. o

"'\j? . . B o

_ -‘I'he ad hoo nature .’m whic 'pla'.nning pregedent is applie& o
e wasg - illustrated in the case - of* Valley Lodge, where |
L _.obgectora viewed the preaedent from varying perepeetives.
- The effect that the 1eea1ieed setting of inappropriate
o 'planning preeedent can have on the city as a whole. can be .

- . mesn in the easee of Pleasure View Park and Valley Logge. -
. In addition, Ehe impertance of reeegn:l.sing that all o
' -'rier:isions can leed to the setting and applicatmn of o
- - unsuitable planning preeedent was revealed in the case of"
-':.Ralsenhille, ‘where “the planner acting in- the public
. J.ntereet elearly metivated the rea,sens why e eer-t:am
. deviation’could be pemitted and ehoult‘i ne'c: be eeen aej
:-;_:fp;‘eeedeat fer fux:ther dev:ia‘t:.ione. N S - :

‘owners  and "



-Although plann.mg precedent can hava a long] as*"ing
- effect, i‘t is possible to prevent the further setting of
- planning precedent by making nev decisions which w:.ll be
_raferred back to in the future. This was. illustrated in

the case of. Ple‘sasura View Park where a new precedent for

- 'refusing encrcachments was made, thereby prctecting‘ the
. puhl:!.c :Lntarest. o '

o m the cdﬁte.xt of a "capitalist sucie'i:y such as that which
- operatss in Perciville, it is both possible and desirable
ke take ' cognisance of the  private interest,, - and

- . J.ncnrporata a certain amount of flexibillty and freedom

into planning pol;m:.es. - The planner, acting in the
Ipubln.r; mterest, can mom.tor the rarket pressures created -

'-'-_hy develnpera, -and -in this way g‘uide dec:.s:.onwmak:.ng in -
~such a vay: that it will protect both the public and the

priva.te n.nterests, and preempt the setting of unhealthy

_ precedent. This WAs shown te be. posslble in the cases of

: Ha.ghgat‘.é and Raigenhills where the settmg of plann:l.ng

: precedent haa improved the e:nv:.ronment and can therefore E

S _.ba deemed apprupriate,

" In conc:lusmn % the importanca of c:o-—ordmatmg the. :
-mteraction hetween all. thase involved in shapmq the
- urban anvironment i e. private consultants, objectors,
_ 'davelppers, :.nterest groups, land owners, estate agents,
. the- provincial au‘thonitles, ‘and the council cannot be =
fs__tre_ss_ed_ anaq,gh. _Cczns;i.a_tent_ and _cons:.derate_daczsiom C s
“making cari galy assist the commnity in attaining ail the”

goals daacxzibed a.n ’tha general purpose of the "town

planning scheme such as efficiency, economy, -cpnvenienca, .
= @menity, ge.naral welfare, health, aafety, and good order.
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_CHAPTER SIX : RECOMMENDATIOS

"s.z.., INYRODUCHION |
P ... inall snheres the country tSouth Bfrica] is on the B
g -threshold of “reform, at the centra of whlch should be.
;_I_.plannlng and - ‘planning law“ '
_""%1 an Wyk 1990, pl)

.The d::.scuss:.on which has ‘been’ ﬁresented in the precad:.ng
"fiva chapters has fone Prom a- conceptual outline of the |
.soope of the diswertation :..e. planning, ‘law andl the_

public intexest, to a description of the practical ways

. '_i '_ in which planm.nq precedent is both set and applied. - The
matem.al presented in this final chaptex draws on the

pravious ﬂiénusa* ons, and offe?:s a set of recomerdations '

= whieh if implemetited, wonld rationalise the way in which
B planning precedent is" aurrently being astabliahedt .md"_ <

The chapber wily® commanc:e with *the reaamanded ways :.n
.Y which. planmifig precedem: should be created and exerc Laed. -
" These recommendations will be based on the prmmpzuas of.
1ega1 precadant.- Thereaftar: propasac'f amendments to the =
; _'current planning system, vhich will faeilitate the

i -zeffeatimﬂ :Eunctmm.ng ot‘/ planm.ng‘ prec:edent will be
. deawibed‘ e . . . . L . . o

.i};}5.29 pnannrna, rnﬁnnnnnw aun mns pnﬁnxe\;uwznnsm S
% & principle function of 'ﬁ’r&cedﬂnt An daw:is that it

- '_'enahlbs judges to interpret the general prov;s.wns a;E the

i_statutes in-a- manner whinh g apprapriate to’ the -

. f—sPec:s.fica af a ::aSa. | :Ei: is beliaved that prmzeden‘h ean

1.
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o : _' quwer?‘\\@t has be.an shawn that in most instances, a
L s:mgle dafinié:im 'publm interest:‘ :.a difficult to o |
I identify. . In addition, n thi strength of the pr:waa-a e

serve the same purpose in planni.ﬁg in tha'tftown'_'pianning :

applications can be considered in terms of the
~ interpretations of policy pfo'-risiciﬁs,_ which could then be
| c.’d:ed_' as precedents. Legal precedents' are cited as
‘examples, and used as ‘veasons and Justifications for.

arguments. Due to ‘the divers:.ty and complexity of
planm.ng issues, pla.nm.ng precedent could be used in the

‘same’ manner to motivate a specific point which. may not be '
" '_ addressed in the laglsla.tiom '

RES Britain, lag‘al precedent may be set and appl:.ed i no

relevant 1egislat:|.on has been passed._ It is common in -

many local authorit:.es that there is no aevelopmmlt plan

or pol:.cy for a part:.cular naighbourhood. In this case,

: the application of planning precedent, which has would :

" hava been: based on. accepted planning criteria, can ensure
consistency ‘and - prevent time delays. ° The: plann:.ngf'_ S

precedent should in ‘this instance e used to guide the

g prncess _Q_f poli_t;y__ formulat_mn ag An the c__:a_se. of Hzghgate_.. .

_ In the evant whare a judge ig. requ:.red to pass Judgement -
- in the absence of-an appropriai:e rule or precéedent, he .
| wau.i.ﬁ hase Ais deais:.on on justice. If this grinczple_- -
. ' were to be applied in plannlnq, decisions takeh in the.
|~ -event where there is no policy, planm.ng principle, or
- relevant planning precedent, would be based on justice, '
7 and the. fundamental bas:.s of planning - the publ:.c |
) intarest:. . ' o .-

' o

. ;-interest has baan highlightad, and shawn ta overric‘le the .

"J} a

;.‘ .;_ a-
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public interest in many instances. The use of precedent,
‘which is based on accepted planning criteria and approved
policies, (or - justicé where these are absent), will
assist planners in motivating their recommendations and
reasoning. = This fi# because precedents are derived from
proven cases rather than on the public interest which, as
 has been shown, is open to interpretatien. '

“However, it can be said that precedent does serve to
uphold the public interest, as it creates certainty and
‘maximises consistency. This is in iine with the general
purpose of the town planning scheme which is to achieve
so—-ordination, good order and efficiency within the urban
‘environment. The reason for this is that precedent, if
applied in the recommended manner, would be based on
~sound planning criteria rather than on oplm.cms, and

- would be b:l.ndmg on both the part:.es concerrsd. - .4 the

community as a whole. Applicants would be aware of B
existing precedent, - ‘and - ‘would be advised to. take -
: cogn:.sance of these when <:onsulting and preparz.ng their
-arguments, -in. the same manner as - legal advisors. In
addltion, those. owning and purchasmg properties would ba
© able “to predmt to a certain extent, ‘the future of the
area m.thin Which these propart:l.as are situated, - For'_'
example, if a precedent for hone offices has heen sel
-_along magor arter:.als , this pr:.nc:.ple c:ould be appl:u.cahle_
on a c.ity-wide basis, thereby offermg & measure of_'
preaictability, consmtency and ca-—ordination. -

" 6.3, THE PRINGIPLES or mcgnm

" | Lagal precedent i& based on’ two fundamental principles -

. 'ratio decidend:.‘ ar "1 'oh:.:her dictum' The way in which -
' _-these two prlnblplaﬁ‘\{ a:‘e ko guide the? setting and

o cueTER S R L PAeE NI



appliczation of planning precedént wi_ll novw be discussed.

8.,3.1. The Principie: of 'Ratio Daaxdandi' .
The prlncfl.ple of ‘ratlo decidendi! (the reason’ for the
decision). is fundamental to the application of legal
- precedent, and could serve to rationalise planning
precedent. In most cases a judge reviews and examines
authoritative sources which bave a Jearing on the issue.
Thereafter, he will deduce and apply a principle — the
tratio decidendi' - which he deems relsvant to the issue.
This prmc:.ple sets the new precedent, which in nffec:t
craates the new law. ' o

'I'ii.‘l‘.s concern with the principlea rather than the facts is
very relevant in the planning decision-making process
where, more often than not, the specific facts of one
_ application may be unique, and tharefore cannot be proven '
to be consistent with the facts of other cases. However,
there are generally acu.,eptad criteria guiding planning
- decision-making, such’ as appro;ariatg - relationships
between different land use components, which can be
applied to different cases all over the city. Tt must be
remenbered, = howewsr, . ‘hat the. appl.matwn of ° the
g principle of 'ratio dem.uand:.' requlres that the mater:.al__
n fat;ts of the case are. clearly elucidated and motivated by
both the . planners a:nd tha 1ega.l adv.!.sars prasern x.ng the
' case. - - -

It was natad that the. concept of 'ratio decidendi'iﬂ_ .

| usefii wherd there is more than oné judge; buh) where only B
'_._.one judgemeni: is passed. Town planninq applications and_. _
. . policies are almost without exception considered by more .
o 'than one. dec:.sn.on—making body, as they pass thraugh' :

ceweveR S . e



various = committees, before reaching council, the
Townships Board, the Minister or the Administrator.
Thus, +the application of the principle of ‘'ratio
decidendi' could be useful in fdrmalising the manner in
which different decision-iaking bodies consider the facts
of a town planning appllcat:l.on, and make the necessary
recommendatlons or resolutions on the application.

The principle of .'ratio decidendit could agsist in
isolating the underlying criteria of a case, where the
‘facts are not clear. The 'px"evious chapter revealed that
precedents for one use may' be cited as a motivation for
other nsee. The reason for this ig that the basic
oriteria .of the issue had not been defined and
identified, and the superficial facts of the case were
arpitrarily cited. The broad classificetion of land uses
inte components such as iresidential’, ‘business’,
'institutional' etec, is in many instances based on facts
‘and not criteria. For example, a corner cafe may well be
defined in terms of the town planning scheme as a
*business' and therefore cited by an applicant as having

 set a precedent for other business uses in the area.

- !i’owever, this may in fact be considered to &= a community -
usge as it serves the local papulat:.on and therefore forms
an a.ntagral part of the neiqhbourhood. - Thus *he
‘clasgification of land uses may depend on the scale of

_development, rather than on the activity. The decision
&8 to unether or not the exn.stinq activity has in fact

~set a precedent shnuld ‘be based on the fundamental

'plannmg criteria -~ l.e. is the activity being carried

- out at a sufficient scale to have altered the charagter -
of the area from residential to business and has the.ieby
'set a precedent for hus:.neas uses, or ddes it. comple ent,

CHAPYER SIX . - IR ':m&ﬁMS;



~the other land use 'compon'enfs in the neiqhbourhlbod.
Thus, the concept cf '‘ratio decidendi' which is based on
principles and reasons rather than on superf:wial facts

and opinions, would assist in resolving whether or not -
the precedent has been set, and therefore whether or not

the application should be approved.

Finally, the advantages of applying the principle of
tratio decidendi’ in the planning decision-making process
are that planners would be required to ensure that they
‘keep up to date with current trends, present a foolproof

and well-researched argument and be definitive in their _

use of term:.nology "

6.3.2. The 'prinaip;é of 'Obiter Pictum’

The ‘obiter dictum', or the remarks made in passing on a .

legal case being considered, 'da not quic‘!e’ ‘decision~
_ making, and are therefora net influential in the setting
: _o_fl -legal pracedant.:. : Opirxions ‘and aubjecta.vef.f_ T

nterpratations of planning applications, ‘which could be -

clagsified as ‘opiter dictum' may d:.start the- facizs, -
- may not comply with generally aewpted planning criteria.
- Fox sexample, ‘the - presence of high density residential

developments is often ‘quoted as having- prejudiced the
quality of a neighbourhood, and therefbre having set a

. _.precedant for further changes in iand use. In vhis case,
" the fundamentals of the case, i.e. that the use is still -
| 'residential, and therefore conforms with the surrouhding
~ development should be more influential in the decision- "

mak:.ng prncess, rather than the opinion that hiqh dans.ity
residential davelapment alters the aharac’cer of an a:r'eas
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Tt is recommended that this principle be carried forward
into the way by which planning precedent is established.
By adhering to the rule that 'obiter dictun' does not
influence the  planning -decision-making process, the
setting of planning precedent would occur in such a way
that both objectivity and consistency are maximised.

This is épecifically important due to the. fact that
. plannirg matters are open to many interpretations, some -

- of Which may bare no relation to the peoint in question

6.4, TEE GOCUMENTATION OF p:.WIm PRECHDENT -
Much has been said about the need for f£lexibility in
planning, and the fact that planning is an inexact
science operating in  a  highly dynamic and - uncertain
e__mvironment_  Despite t:his, it is held that a certain

degtes of certainty and consistency can be attained by -

formalising the ' present manner' in. which planning
' preceﬁ‘ent operatas. 3 ' ' _

The ways in- which 1ega.1 preceﬂen’c is set have baen
detailed in Lhaptaf Two. It can be said that in geheral,

. legal precedent is set ohoe a dea:.s:.cm has been made . and:. -
Cise &acumantad in a body of case law. This hawever doea _
not. aurrently Loply to’ plming precedent wthich is n«;ﬂ:-

'documanted in any® formai way.. . ‘A planning ‘decision

preaantly only betones a precedent if it is cited L

'_ alsewher.e in subaaquent p:l.anning appliaat:.ong. -

‘-‘:'7‘.' .(‘1

_ It‘. is recammendea that all decisions tahm on ;planninq. )
 matters be dacumented J.n a. manner simiiar o legal

‘preamdent, sv that. aaay refa::erice ca.n be made by planners

. '_ and’ 1ega1. ac'ivmors to the facts and rul:.ngs af previous
 ‘cases. It iz alsp recommended that Judges or the

: i
e,
. )
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presiding officer sf a tribunal such as the Townships
Board, should require that planners or their legal
representatives, attempt to draw on the planning
precedent e‘.mbodied in the case law during their

' presantations .

In t_his i-:ay,'-.planning precedent would serve the sgame
purpose as legal precedent - that of creatinyg a new law
through the  interpretations of general principles
contained -in the legislation and body of policy
documentation, but which are not nec-wssarily applicable
or specific to the case. The apy . ition of planning
precedent in this manner coul4 &. - +o ensule that
decimions  taken on planping~celares. matters are

_' appropriate and up to date. In tne vase where it can be

proven that no approprize piannimg precedent can h‘e"_"-'

found, a new: p'acedant should be set and docL:mented. Az

a-veszult, the o tem can evolve together with soeiety,

and - the wvarious _advantages ass;;m:.ated with - the_-
- appllc&‘bicn of leyal precedent, (pﬁbsen%& in chapter '

Two) , can. he enjoyad by all h ..ae affeated by planninq

L décisima .

6. 50 ‘I‘HE mmm 01? umxue EREGEBER".E

oL

In tha legal Qecisicn-making process, a new precedent is
set _J.f it can be proven that a mistalke was mada, oY that

‘a_ deviation can' bg! justified.  Accordingly, the

- establishment and reference to precedent is both flexible
" and appropriate. | It is reccmméhded. {:hat ‘planning -
preuedeni; be amemed and updated in the game manter, in

“exder to ensurs ‘that’ preaedent remaing in touch with the
__ dynamic:s of ! svoietal trends, and that excnaptional cases
-b_-_can be c:onsa.de::eﬂ aﬁ merit., As a rasult ‘the Cauncil or,

. oemermsn I - _mﬁem-



ariy other 'deéis-ion-making body such as the Townships

Board will be held accountable by the community for any

irresponsible decision-making which could lead to the
setting  of unhealthy precedent, that will have a
longlasting and detrimental effect on the community.

6.6, CRITIQUE OF THE APPLICATION OF PLANNING PRECEDENT

Despite the obvivus benefits which will be derived from =
the application;of planning precedent as described above,

caution must be exercised to ensure that the potential =

problems associated with legal precedent are avoided. It
has = been noted’ that if a precedent is set by
 inexperienced - decision-makers, and is based on

insuffiaieﬁt kno'wladgé, this could lead to guestionable

dacmsions be:.ng made. HowEVer, if planning precedent is

‘set in terms of accepted planning criteria and

apprapria.te policy,. +here is. very Little passibility that
the ‘decisgion. ‘sould have been based on inauffidian% _

~ knowledge and experience, The constant referral to the
| 'principles and proposals contained in up~to-date policies

could prevent pracedents becom:.ng anachronistic and thus

o irrelevant.

_'I'he fact that tha::e :Ls the. potential :Eor exlstj,,ng

precedenta to be replaced by new _njﬁes, ‘hag  béen o
- ldentified as areating the potem:ial for 'casuiatry'- the - °©

‘making - of exceptinns. . However, this could be an
‘advantage for plannmg as it could lead to appropriate

decisions being made in urusual cases. "The :aaking of'
_exceptions should only take p?«ace after discussions of
“the c»rn.téria haVe ravaaled t;nat the issua is in fact ]

'unique : mhz.s ia import:ant ‘due  to the nsed Ffor

¢ .
' 5
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Precedent has also been crit:.cﬁ,sed for not baing
_comprehansive, as it is decided on a specific criterion- :

- . or point of law. In planning , certain circunetances call

~ for the applmatmn of & particular prineiple criterion.

may be inappropriate in other circumstances. = For . .

axample, the intensification of res:n.dent:l.al densities iay
- be appropriate in some, but not all areas of the city, |
‘dependinyg on  the  physical, ° social and economic -
char teristics of the area. It is thus neither possible
nor des:l,rable to be comprehensive in th:l.s sense as this
could lead to rigid and inflexible decis: i.on-mak:.ng.

E __However, decision~makers must be aware of the need to'be

| --'_provided for. in ‘the prmrisinns

thorough in the conm.&aratian of the relevant criteria,
and ensure at al:l. t:.mes that the apprt:pnate ones are
'__applied. S : : : :

‘Finally; the manner in which legal precedent is set has

begn critic:.sec‘t in tha‘l: it does not provide ‘the public

‘with the opportunity of commenting on the merits of the
'prmc:iples of the decl_s""_'h which has been ta}-:@n. This is
liowever nat true of planning precadent as it would only
_ be sat ance all obje:;tior’z% and representations have been"_
B consz.dered. : This apportunity for 1? hl:i.c paz:tir:apatmn is.
the legislation and
'*__'should be &xplm.teﬂ to ‘ensure that the: public-
o :_participates in the setta.ng and applicatmn oﬁ planning

| "j"prec:edent. e

_-6 7» m ammamm 33!'81‘515 QI? POI;I&Y FORHE?I:A‘IIGN

._!L'ha Draft Physical manning B:.ll, publishad in Fe.b::uary' -

-1990, anvisagea a hieramhyoaf develppment framevorks and

L structure plars which hes been shown diagrmmatica.tly ‘*n o

:' “___.figura e As the’ &etails of 't:he-. sacami draft a‘re stimt

o CHAPTER'SIN ., e R T e s



_ ccmfn.dential, recommendaticms will nerfarce be made in
. terms of this first draft. o ' ' |

The hierart:hy of pollcy :Eormulation presented in this .
- draft Bi1l, i.e. that the higher: author:.t:ies deternine
the broad policy fram.eworlf. without, firstly, reference_
being made to the ac:tivities presently. being cari:ifed éiit'
by the 1ower authorit:nes,' and seccndly comment on the
policies from the lower authorities being obta:.ned, .
should riot be 1mp1emented. It is recommended that this
- proposed system be amended so that 'highér autl’i'nri't:ies are
..'raquired to obtam comment from ‘the ‘lower authontz.es,
. and take cogm.sance of ‘this comment prior to the approval
of any regional or. national policy. In add:.tion, it is
- suggested that local authorities receive feedback from

thée nat:.onal and regional tiers prior to finalisu.ng locall o

polmies.- In order not to delay the process, it is
) remmmendad that ‘such ‘conmehits be received at the same.
.- time and din the same manner that :.nter-departmental_.

L commants are obtained. (Refer to figures 4.2. and 4;3. EE -

: --_Once approval has been obtaine.d on the draft polic:.es by_ o
' thé gar:.ous levels of government mvolved in. planning, or
~ the cnnfliats successfully negatiated, it can be aasunmd_'_

 that . all ﬁecisionwmakmg ‘podies  conour with ‘the

- '  "_Prnpaaals.. It “is thereﬁora recammended that ' the

_-l_:following prlncz.piaa be adapted to gu:.da g:he appl:.catian ._T

of planning precedent. Y | o
oy tha.t all decisimna an town piarming matters ba_ -

taken hy tha enuncil in tez'ms af approvad pnla.m.es_- :

(bath mca:l. and’ natianal}

11) that maa.::. authoritias withm a‘nd the prwince "
taka cngniaame af existing apprwed pal:.c:.uas of o

= R
el
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| '-"-':.'{'"ﬁga.; wHE o

s ‘_“*_-\'__a.-eferenaa ia mads to the minimum pmfaasmnal br 2

©  _other local authorities in the same province . =
~ 'iii) that higher authorities adhere to the proposals
an_d_' stated criteria contained in the policies and o
only deviate from principles under . -exéeptionai_"_-f :
~ circumstances, stating the specific reasons ('ratio
decidendi') for the deviation and why the deviation
should or should not be seen to have set a precedent. .
If the formulation and application of policiss are .
' .adhered to in this structured fashipn, khere :Ls no need
to make their prov! sa.ons statutory. The pq,licz.gs can'. o
o therefare keep pace with thé changing nature of sSociety,

~ and can serve a useful predictive function. Furthermore, -

~ the present complex nattre of the town planning scheme,*
 which in many cases . .ts inappmprmte For specific'

o :_.'communitias,' fcuulc‘i be smplifmd thereby apeeding up the -
»  planning process at ‘the local govament level. 311-‘-_-__'_:_. o
' necessary . details could be contained within. these =~

"'a;-_;relevant.. :E;t.exible and upwt.o—date pnlicy plams.- In the -
" ‘event where axceptians need o be made to- the golmy:’_”f ,
prapngals, the ~reasons for the deviatmn *

( 1ainad in datm.l and cleas:ly motivata&.

NG J:wwmu br mna wowxsama mma

"%muld ha.__.“_._ | __

o (‘:tmpter Qna af 'I:b,e *J.‘ransvaal Twn-p:.anning anﬂ 'rm!nships B

"".-':'\...",,appaints tha mambaxs of tha mawnships Bdaxfd 6 .

. credentials of the members. A Tesent anquiry .'mta_ ;tha R

idantity ami qualificatiuns ﬁf tha membars of. ’g\h

i Transvaal Tawnships Board (*.rha Saturday ‘Stary § Nnvem}mr._:.f'

- 1980 'Faﬁalaas Five Control Jo'burg's Future!) was metal .
| '”-.'-:t'irst with. a aamplaﬁe ;faruaal tr: disalaaa thzs\&_\_




*rha mlavant maﬁmara e:E the B v :  :
S Ekk on tha ﬁc:ard For eac;h mpp .“'1, ensurm,g at’ a.’i.l 1'111\&5

_"-iﬁfcmatian - "It. s.s not in the puhlic :s.ntarest o say"
'-:'I;ater, atter much prahing, the qual:.ficatmns af two of
" the five members were reluctantly revealed., In ordes to

 address t.ha prc:hlem that the Townships Baard consists. of

_ ‘the Wfaceless few [which] masternind a oun planning

_-'sysi:em whi::h is as. democ:rat:.c as an . Iz:aqi 'I:ank (‘I‘hé

'_-Satuxﬁay star 3 Hovembar Qsm} e the. followmgu
o -'zrarzommendatians are made: . - e -

: ._‘i} that the members of the Bnard be qualifiad in 'I:he

 theory and practice of either planmng or law. er .
.: -p@refarably bbth S IR
"ii) that’ a'"l: least one memher of the Board is a

o qﬁalified 1eg‘a1 a,dear, and anc‘l;her is a qualifj.ad |

LA

CUa) r.hat at 1eass; one memhar of . the Baa:r:d ha? an °

s “-*f}'.-;-un a eratandlnq af the :Lgcal a,uthority ﬂrum which the

"_"fapplmatim is: shhmitted L R
: _"’}-‘ivz t'hat ‘hha pdmaﬁitutim of thez Bnard ha made publi:: e
f.knwledge L

V) ‘thet the maiman of th’% Board be train) im the |
¢ procedures relating to a :iuaicm enqﬂfry, nd 1cal
R am:hority ad&ninisi:ra,::inn - A

wm'zlét be aaanmier.‘{ te

& ":hat: “the Boasd mnsists of at. least five membars at any

one . time. _ mima {i) ta (iii} shuuld be ‘noted When
N decid:'mg whmh mewbers  oF Ehe Buard am élected t:o
-;_;_mnaider a para:iuular app;!.iaatiam. e et

. <rm

Thas% racammanda‘tiunsﬁili serve m b}?en up thﬂ Pmﬁ‘mﬂy R
o 3"3ﬁ¢nfiﬁentiar ‘system.” ‘As & resn:l.t of thus’i, the dacisions .' :
whmh Mad 1:@0 Ahe agtah}.ishmem‘h "f leing pregﬁant |




wnulm e appropriate and realistlc v and th:l.s Wc;uld ensure”t'
tha.t healthy planning precedent is. bat:h st and applieds. =
: '._-fsw.. rHE :mpm mocgm I
. The ordinance. makﬁﬁ g{;rav;.a:r.on far an aggrieVea party ta L
aPPeal against a deuisian ta]-::en by thn local authority“..' o
_This appeal ig heard by tha annships Buamd in terms. uE S
7 the rules az;d procedures descr:a.hed in Section 435.2. (:l:) s
- emdministratar or the Min:.star nakes ;ﬁgisian anl“tma_Q :
o recamendata.ans of the Boaxd, but is not,- in tems of thib L

= Qrdinanca. impélled’ 't:u“ g:we z'easuns f‘ar hm dea,iaion. .J ; e

:'_-It 5.5 recomen&e& that the systam & amandeed in such »1; R
s way that t:ha Tnmshn.ps Board mak&s the: final deaisim'* ai*i_ ' o
ol appéals. . Thie  would ra*tinnalisa “the - nurmn?;,
e si‘tua%ian _whereby, - defsendmg on - the natum of the . -
o appliuatian, and . in which group- area it. falls, thjt AR
g '*"minist‘ratw, az: the- Minister af Local. Gnvermn&nt (Houa Ez_' R
;-.__“f-*ﬁ Msﬂﬁhw) ar .the | Townshipa -Board . makes the. fina,p‘ e
dacisiara {rafer to aea.tiuﬁ 4o {:38-F tI} and- F:Lgures 4 -H an'_-_.__"_ L
43y Rsoa’ msult, the” appeal procedure would h&c: B
. _'='_.-@mera c:lﬁar and mnsistent, ‘an’ one. &emisimwmaking W‘P
7 woudd be respnnaihla Bor h&nﬂlinq awL: appeals, . mE
prncasx-s Wuld ‘be ﬁtraamlimcz 't:herahy raducging timp

. aalaya; énﬂ fanilitating” davalagn;pnt By mgxmxs:, SR
o canaz.stﬁnay dn dwaaiqn-making and thé haax'ingu ,,1_'_-_' ji_-:-"_.'_
appeals, the esﬁablishment of preagdent ;-,y s sinql -
' aeaiaianmmaking huﬁy Wﬂuld ”aacur in a cl&ar an o
_‘bonsistent manner:  This would in turn ‘ensure the eof . .
5 @rdinated aitai:ian af planning @mmdam;. T |

'I'ha fundamantai prineiplgs relat:mg i-.o thg hiamahica
aﬁplimﬁwn -&a;f_ lagal ymeaﬂm ha.vm haen descrii;,ecl .u

e

e




Sac:t:l.on 2.7, 3.- £ is aquasted that the grincipla B
. whereby & court alwaya fcllo% its own decisions, unless o
" proven. wrong in which case it is averruled, pe applied in
o planning precedent. O This w:.ll go-a long way towards e
C areating aansistency' and ecertainty, and should be appl:.ad T
. &t all tiers of gpvernment vhich are involved in- the o
RO _f-'--'plgnnin dec:ieion—making prucesa, “and tha se‘tting and

e It 15 alaa recaMended that ‘the Tawnships Baard x\! SR
mpelled to give reasona for thair ﬂeciﬂi‘m* ?imtlyi*?-ﬁ' P
7 this woﬁld ‘open up the. deeis:.onv-making pracess, and' . '
o 'K___'__'-'.l:sanon &1}” if the 100&1 .aut:hoz:‘:r.ty is QVerrnled tzhe__.
U reasons” fo‘x ‘this. must be. cslearl? stated "and. recorded.
.:_"I'h:.s is naceasax‘y. as: :ln terus of the proposals’ r:nntag.ne&'” .
TR T thia geaﬁim, suah a decision cauld have the effect, &i‘ v

..%w inga. plapning pmc:edant, and thus 811 prinaiplaa andt __
< eriterid guiding the deaiainn—makin@ﬂpmqgesa nust bﬁ made -
available tcc “the publi{:’. Tox a:afemme, S

b forml&tion ar& aﬁmc{:“m}., the numlber rsf pwueutial appeals g o
. would be reduced. App\a:\.\ against dscisions tdken Py the,
' lpaal authar\ity shw:%.ﬁ nns.y ba haa::d whem '&&1& az:apliaanw

:;'}_'”Prepcﬁals cantainéd in ma

- 'I'hi& will.- anmme that apamala aré mxly al.:,pw@a “hm' B
| 0. thaﬂ? the cum:eni: aituatimn wherabyff SR




o applmants aften ahuse the appaal pz:ocedure and establish
uhhealthy pl‘tinn:.nq prece&ent in. t.heir pr:.vaté mterest,
s rationalised.  Héwever, pnin'l:“ two ensures that a
dagrap. of flexihxl:.ty is built into the propased sysstem

ta pravide far: the considaration of . urmaual cases. o

| "}'..-Ih\an event where the. agpl;}.aant ig’ ﬂ:.ssatisfied with the
R dacisian taicen by-thé Townships Board and appeals to the
. Supreme Court, it is recomsended that the judge take
:'_",.'_"-'[czognismca of . axistinq ‘play 1ng precedent and apprwed )
:_' pnliai&s in’ a:r:der to der:id “whether or nut the appeal 3 o
- should be  upheld.  This is necaaaary due to
:tmportanna of remainmg p~t:u~da.te with current trends .
_j_,."-"gj_:f'-ana with: d&t:iswns fay ‘gt “the  various tiera of -
' governmeft: on plamiﬁgﬂ issues. I is algo xecammended R
. ihat -the immmsh:ipa Baarci ba b@und by ;l.ta pmvizpug o

‘@ecisions,. f;when a,«ppmpr:.ata, in m:ﬁar ta mammise LY
fmaaiatemm R S e e e T
B _um m wsennm m! m wmsﬁ:trs nam xmm
Looae prasent the Boara may,” subjact - i;hia prwisions of
. the Ox‘diname, comake ke ® own. " rules regardiﬂg 4ES
prcc:a&ura. Althouglt the Baard, a8 an adm.mistratiw
2.5, txibundl; has ‘to-eoliply. with the. principles of natural
Cjustics;. it 1 submitted thatf* this ‘phenomenon has been & i . -
_3-.:"ﬁuc:onf:.r;.but;tng factor to the ad bec and. mapnaistent m&nnér
_4n whish: toim planninq Becisions, ta.kan within & sh“j '
" ":mvs.nca ag:d munix:ip' itg, a:m maae T




i) the part‘iess “to the d:l.sputa p:r;‘esent ‘cheir caae o
. @ither vérbally or in m:itmg PR
._!:_-j_ij if d:l.e;pute between the parta.es ,;;g a quest}qﬁ bf_:__ ..
.. fact, the facts are mscertuined by means of eevt&enqe
| ‘with or %fithnui: the use uf witnassag LTS |
:Li:.) if the ﬁiaputa hatWeen the partiaa is a questa.on"-.-?
k af 1a.w, than the parties submit a 1aga1 a”fj‘mant -

'rha judicial daaiaion—making proaaas of & Twnahips Baaxd B
_.is essential as “appeals against Gecisions ‘on - “town f'
'--;_"_.;.planning—relata& mattars a?:e h(d.d and heam in terma ofr S
. both’ atatuta and: administrat.we law. Fux"thamura Y :.1; ,_g_:_ - ._
o m;ften ‘the vase tha’c a plannmg ﬂiaputa ariginates, and is
ettled, ‘on a:point’ of law. However, as the diapﬁte__" S
between the parties is nost’ afﬁaan a quaati’&n QE planning*e:f:' B
gx-iteria an& @;anning pxeeeﬁent, 3.1; is racummngaa t’k%--__._f_'-_ _. -

L ,@J&ll 'ldc:ai authcam,tiea uaa di.ffmnt plarming " ata&,__' 5 )
G‘j deciaiuﬁmmaking prodesses. 'ﬁav’érﬁha&eaa, B is posdible
| ;:.'_-tm nake general recoumendatishs which would ensure a mora«f '
S '.""'a':a'tianal And” afﬁéctwé °pidbhing ﬁm& &ﬁaisinn-makinﬁf
s L pmceases wii:hin tfzé aof.sal gwerment s:;stem, ‘i‘heae ares .
SRS that a1l 3.:»&:&1 -authority deyartmanta liaisa
aclusely auring 't:!‘zes plaaming pxumsa Fa e
if} thair. the offic{gls QE hath ﬁhe Planning a.nd city

sac:mtary*s"hepartmnta :i.}.aiﬁa f::lpaely ap a.Ii 1&9’&3.

- ¥ ¥



f . __matters pe:rtaa,n:lng to plaﬁning issues

|l .‘i.i:l.) that current approved policies be constantly. -

Lo ;gmended to keep patze with the dynamica of the city

’ '?':-proposals tu ensure ﬁansistemy - S
vy thay palitxbians who are. fequired to make
_ f"__-dqdiaions on plannmg mattees undertake ta gain an

©i%) that cognisafce be taken of national palicy""" =

-'undarstanding of planning critaria, and understan& L

. the heed for objectivity and Aimpartiality o
ovi) that in- the case of ‘a disputas, tha publ:i_a-
interaat criterian begi useﬂ as ‘a base:_ for ‘the
oo b mediatdon confliet . T
Ch vy that  the full range uf interest graups be
.} consulted’ prior to the' appmval of any polidy |
;'__-vi:t«ii that & general goal for tha
Ll edey e idantifie&; o guide dac:.s .
e ,retain B measum of uansistemy -

Forcauitng ot

r,. o U R

gegement of the .

o 'eae reammn&étmm mmlﬁ maximiaa caﬁsizﬁemy wd.thin_-_ "
__ce claaisian-makimg pmcesaes takmg place within local - =

oirernmeni:”an& wmlﬁ ensur& that any ﬁeaiai.ﬁn,h whiczh-

. ,;.’hﬁ‘l'-h ,ﬁauné aml Wliwgraundea

B
. ’ » v “ T

L '_ ﬁg. m mmvm oF zmammmxwa wz-, a4 m a.sw
SR £

P a:abum hava f:ma eszm:m nf mﬁtmg plammng pa:'eaadent are SR
_ CIn aﬂ&iﬁiun, p:alitmiaﬂ‘a G
. wenld be required to emalning neutyal, ang’fo motivate .
el fdr &éamima zmiah uphalcl the Publia intﬁresi:, rathar[. e
e tmn pmi:eai:i:zg a mim:rit:y dasire ar apinipn, R

49 recommended 'kha'l: “thg Aot be amonded 8o ‘that !:he”__ o

u::a].“ an%:hamty ga:.;a aelegaéed smwers: t:!: asﬁprﬂ”ﬁ or




'through the provincial authorities - hy simultaneuusxy- -

| 'npplying for 'l:he remaval of a restf:.ctwa aand:.ticn of

- title which wnuld ‘only be necessary under axceptianal’
~ocircumstances. In this vaj, all decisions on planning-
related matters would be made by a single planning
'.__authprity, thus.._;f_a,c;i;l.it_ating c:onsistency in dec_i;s:._pr_x-_.

 ‘msking and preventing the establishment of improper

-;';praneden'th: :l:n addition, the process would be speedea up, -

) and. *t:l'ze ent:.re system ratiunalised.

'__"s,:w, avmmm DR - -
It haﬁ been 3hm~m that the public interasa. has been the
_prma::y concerns of plannérs working within the - public

. sector ‘since the inception of tha profession ahd its -

5

: -_‘_:'; mlaj:ed hody ::f 1agiglatiqm

;_Hmwver, the dz.scuss:mn presenteti in chapter one ravealad

' that there is no’ single or conclusive “efinition of the = -
., 'public interest'. It is therefore recopmended ‘that
B z:uhlzm 5a¢;ﬁmr planners redagim ‘their: specifia rblfe in SR

teink of the nature of the isbues they are addressing,
. 'and the ‘partionlar cliesmt. - In this ~ay, an.appropriate
conception of the public interest gan be applied and \:he. o
'I,imtinn i'ataina ﬁlﬁxibility. LEn aaﬂiﬂaning the:mserlves o

| 'praﬁacting i:ha piblic good, it 4s neyvertheless necess }ry__ e
“for planners to constantly. ;:’eminﬁ themselvaa Q.f the i ad_'“

ko Wsamome '-t:he 1imita.3:img{s af :this mmaapt.

_A majer aspae.t; gus,din . tr:a ::*efem qf plahning law in

- 3-.__f';,_‘f--{3:»:itam in the 19607y w&ﬁ t‘h@. rem:gnitwn o £he need for.
.c@ﬁmunﬁy invnlvem&nt in ttae intm‘asts: csf pmtecting fhe - s

kR l?uhlic: gpod.  In South Mri@a: hawavem ‘the praviaa.qpns""
mg 1,-, thva mgigla!:ion requ.,.ring the invn&.vemerﬂ: mf’-.; o

: .:"\'\? o
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 the public have firstly exr:ludad the majcrity of the
' population and have aecondly, resulted in the pmatectmn_

-of the’private, rather than the pub,liu interest.  This
: wé.s J.:Lluai:rated in chapter Five. '_ S o

At preéen"t' a 'system exists" Whareby décisi-ons ‘taken by the

‘council in the public interest are frequently overruled - .

by higher authorities . on the basis ‘of an. applicant's _
right to object in his personal interest. It is
therefiore recommended that the legislative system, which
i intended for ime.' by planners, should 'be' formulated by -

'-lagal advisors ;o ensuring ‘that - the 1egal system

_ faeilitates the planm.ng process. ' Plannera should be

-:representad in this prccess 80 that the philosophy af_-_ .

. planning, and publm J.nterest eriterion are facilitatad
by tha :Lag:l.alation. In shnrt, planning law shonld be a

_meahs to an end, apd rot an ‘end in itself, These two

_,pmfesainns work haml in ‘hand to . uphold the. genaral' -
‘wglfare of Society, and therefore should be in agreement

on, 'the fundamentala [=3 & jurisprudence. a&nd how- they relate . -

l:o planm.ng and planning 1agz.slatiun.i Sl /

":'Plannera aa:a inavii:ably xaquiz:ed to fin& e corx:edt
: .halam:e between ‘the oppnsing valuaa of the _public. and
-_prwate interast. L Te dss therefare assential that
'planning 1@@131&1:1911 :.ncorpbxaté aif effeative megns nf
ensuring ‘ that .meither tne pﬂbﬁ.a,. nor the private
intaraet Jrs favaured. T

_-.'--.Plamersfmuat be aware thm; tﬂ& ﬁeadiaioﬁs thaia thay maka

- have ol {mediate *and> Yong.  berti, axﬁ dirsct  gnd
»ﬂ.n&:.rmt affggtg an: aaaiw W&s qﬁan be aampare& 'i:n ﬁhe
m; nf “phyaidﬁ wéh at.gﬁas Qna"h fr;r avar ? 'atima,, i:hg;re

“‘thu.— o ) ‘;-I,n"; " L o e D ) i ﬂ . r

. . - - | i T . Ll .
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'will be an equal reaction . In planning,. this ‘principle
_ 1sﬁless Slmplistlc, but each ducision a. planner makes
. will ‘nave a set of consaquences attached to it. Thus
prior to f:malj.sing a decz.smn, planners should cons:.der'.
' a comprehensive set of alternatives, and evaluate these
alternatives aoccording to the nature of the potential
 conseguences. It has been shown that the. setting and
: applicat;,un of planning precedent is potentially the most.
- szgnific:ant of all consequences reaultmg from planning -
 decisions. -However, thexé are few, if any examples where
- planners have inc:orporatad the princsiples of precedent
~into thair decision-making processes; or- evaluation of”
alternatives. It is therefore recommended th,;t planners’
_consider each proposal. and deca,saon which - they make in
- 'Lerms of the preceden‘t: it could set, and the eff.‘act that
.this precedent would have on the public interest. It is
. .essential therefo.r:e, that. p}.ar.ners go. beyanﬁ the ¢
-'appliaat:ton of. conventmnal def"imimn-making mﬁ@amp and
" arbitrary - use of the pub'l.j,u interest - criterion by
- a.nteqrating the , prmc:.ples of prepedent, ~and its;_:-
_consaquences, intc: t:he proceaa of p:l.anm.ng. -
L RrRTS comwa:rmt SRR S o
) .':-'._..apiannimj‘ “*J.egislat:wn does mt solve pmblems, it only; o
. '_provides a framewarka within . whmh anlutians can be
:“_;.'faund" BRI ag‘_{. ST e . o
o {Burrafl 1&99, pl:l.) {\ -
e ;'.'L‘ha ‘e anges that oara P;‘ﬁpoaed t‘.o ‘t:he t:wn plarming___ “
= __._1&95.%@% ive and ﬁecisim-mak%:ng s%stems pr_"_' seni:addn thia . _f.,;
__?'-'-'___;,__‘cha,ptea: _' ould - ot uhe ﬁ&mlg as piegimesl,, '
pem:eivg@ ra*bha:n* in tma r&f ‘an. ovex
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"which have haen made should be incurparated into a broad .

rafarm of the statutory tcwn planm.ng system.-

In gereral it can be said tnat any ainéndﬁé'nts. which are
' made should serve to simplify and rationalise, rather
than complicate the system. The formal, and informal

sducation of students, practicing planners and legal

- advisors on. the principlas and practmal aspects
-'preSentéd in . this conclud:l.ng chapter _should be

underthcgn;

.

' Finally, the scope of the ailended process and legislation
 should be strengthened so that the consistent setting and-
applicatmn of plamning precedent is ensured. Thus the
-, implementation of the proposals and ‘recommendations _
: presented “herein would fac'ili‘tate sociaty in. a,tta:.m.ng
o -_-its fundamental gaal of upheiding the public: intexest,

) o
e L
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