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Peoisions given by the courts have neverthelsss had im-
portant implications for local govermment, particularly =
the sphere of firsnce. Many inmportent decisions have bdeen
given on the lews relating to valuation, rating and 1iosn~
sing which have had important vesults for local govermment
finsnce. The law has often been amended as & result of court
decinions. There axre other forms of Judicial contrel such
a8 injunction and indictment. Although these can be regsrded
as an sdditionsl form of extermal comtrol over locsl authori~
ties, they come more from the sctions of persons than from
statutory bodies. Simillarly, there is sn external fomm of
control exercised by other statutory appeal boerds mild im
this comnection valustion eppeai courts come readily to aimd.
The lsgislation clearly intended that the private property-
owner should have a special right of appeal. There is als>
a powarful form of external control exeroised bty the compul-
sory sppoimtment of Conoiilstion Boards under the Imdustrial
Conciliation Act. The finencial consequences for looal sutho-
rities arising fros lecisions of Valuatior Courts and fyom
Industrial Coneiliation Boards and from independsnt arbitaze-
tors have often been very comsiderabla.

Fo consideration of judicisl control would bes complete
without reference to the indirect control arising from the
gemernl operation of the doctrine of ultrc vires. Although
{ts influence is indirect, it hes a profound effect on looal
goverczoont, A looal suthority may do only those things which
are exprezely authorised by law, or for which there cre iuplied
powers. The question which Ministers or Administantors or
ummwnluku,mdmmmﬂuhmw
¢4l the power to do this? It is no derence foxr & Counsil to swy,
Where does the law stats that we muy »ot do this? The ultes
ﬁn-m.mmthccmocfnmﬂiula{mhulud
government in South Africe. nThe fear of doing scmething witee
vires, with the comcomitant threat of suvchsrge, slows down
local sdministration consideredly®.(l) A good exsmple of the
effect of the ultra vires rule is the establichment of reserve
funds in Transveal. In 1932 the Provincial Auditor dieallowed
the creation of & reserve fund by ihe Brakpun Municipality on
the grounds that it was ultxs vires. Sinoe then similer dis-
sllowances have been wade in many local suthorities. Treasurers,
suditors, legal advisers and provincial offieials have argued
mmmm»mwvmﬁ@ﬂm“’“"“”‘“‘“
hes been taken to resolve the issue. . 5.5, Soott

kTR 5 vermmant Administration
) (R Gontexence m“““'m”il'a;."fﬁw e (2966
(2) Tor stest position Mo lom for the Beef and Pretoris (1%66'?

* ation for
sutsaitted w"m”xzﬁﬁ Government Adviscry Board (Transvaal
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Itumtwupmhwwomnmum
wmcmwvmtmthuﬁththetﬁumh
themselves which have been devcrided in earlier chapters amd
mtmmmmtumotmunmmlummh
previous chapier. Such & summary will afford a useful bess on
which to draw conoclusions.

In addition to this, considerable attemiion will have %0
ba devoted to one very important fomm of indirect coniwol
exevoised by reason of centrdl iestriction over the sources
of reverme of local autborities.

BARL OF LEGISIATIVE ARD AIMINISTRATIVE CONTROL.

In South Africa legislative and administrative contwol ly
the Stote 1s limited in three importast vays. Firsily, the
Acts of Parliament which deal with the finmsnces of looal satho-
rities and which are summerised inm Anuexure A are bat s smsll
proportion of the nmumber of statutes pacsed Ly Farilament,
Purthernore, the financial proevisions of suoch statutes sxe In
many cases not the most important aspects cf the legislation.
™is is understandable whem it is rsalised that the comtyel

of loonl govermment was handed over almost in i%s emtirety

to the Provinces in the South African Act 1503. Secondly,

the absence of grunts by the Central Govermmemt to luoal sutho-
rities for special services such as education sad poilos sli-
winates the nsed for & great deal of Centrsl comtrol whieh
exists in countries like Britain. Tairdly, much of the finep~
cial control imposed by the Stats avises after loosl suthoritier
exercise permissive powers.

Fevertheless, State legislation has important consequunces
for local governmen® finance. The main sphercs of control are
susmariced below:

i. All financiel accounts relating to Bentu in urban sreas
mtm;;mmmmwmw,mmmm
exsrcisos direet control over revenue snd erpenditure.

2. TLocal authorities must teke definite steps to combat in~
fectious diseases in thelr aveas, and when the State re-
funds & portion of local axpenditure there is stviot finan-
cial control.

3. The State controls the &
ecapi tnl market.

£ loeal authorities to ths



By
#

4.

5.

6.

7.

8,

9.

10.

12,

13,

14,

i5.

-~

~ 165 -

Local authorities may borro« money from the Stete for
housing purposea; utm;uammuam«tm
aial control over the repuymunt of losrs, the prices of
houwaes, t 4 income limits of tenants and owners snd the
provision of swsvices by local authoritiaa.

If & looul sutbority opereies a public transpert service
1t aust obtain suthority from and bave its routes mod
fares approved by a Board appointed by the Minister.

1 local euthority may borrow monsy from the State (Iooal
Tosns Fund) and strict financial comtrol operetes with
rogovd to repayaent.

Loonl authoxri iss sust take adequate ateps to yrevent
the development of slume, and the State lays down & pro-
sedure for coppemsation end expropriation.

The State has appointed a Bosrd sz & Commission to develoy
sbettoirs, and these bodies have powexr to contzol the Limews
ces of municipal sbattoire. :

Vhen national roads are built thwough loocsi axeas,  the
State de..rsines what the looal suthority®s shaxe of the
eost shall be.

The State controuls the marketing of agriculturel produsts, -
as well as sales by public suctiom, with 2 copsequsat im-
pact on the finances of mnicipsl marksts.

Employers of Bemtu labour im Lroclaimed local arsas must
m-mlmw.mmuczm-um
Townshlps, and the use of *he funds collected is ccmtiulled
by the State.

The State prohibits the right of wunicipsl euployees So

Wmowlleanﬂumﬂluwh
pettle dispnter Ly concilliation or arbitration.

The State controls the conservation and use of water with
consonuential fismamecial fmplicat’ .. for looal suthorities.
The State cortrois the estavlishment and dovelopment of
arw.s for different resoiasl groups with povers of comtrol
over locel authorities.
Amzsappammwmsmutomlmm
of electricity, mwmmmmmw
trriffs of locsl suthorities.
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16.mmmhmmm“ummw
and oertain comtrols sre inposed of local sethorities
regapding asrodromes,

17. loosl authorities are subject to somtuol by the State
wmm-mm&um&mum
Ligquor.

18. The Etate issues licences for trades and ccompations
within urban avoas, which hos meny finsncial implications
for loeal suthorities.

19, The State hos pussed laws regarding the premmntion of Ve
pollution of the stmoophers, and local authorities axe
subjeet to certain conirels when steps are taker agninmst
missnoes.

20. The “tate has glviu wide powers to a Bouxd to promcte
community development and urban renewal, uithk finanaisl
implications Zor local anthorities.

22, lLocal suthorities mey train Bamtu building woricers, but
the State controlis c:xnditicne of enmployment, wages eic.

22, The State has given %o & Bourd wide powszs to resetils
Bentu in Johronesburg, with powers over the loosl jauthowi®r
WhEr™ | TOUESRLY .

2%, The State corirols the extent to which finsmcial sk othew
institutions may inv-st fands ia local governmesnt stocks.

24, The State controls tho geners! development of physical
resources, dircctly affecting urben plamning.

The above comtrls are impoeed directly and imdirestly on
local euthorities. Thexe are obviously meany other Jemtrols
imposed on local suthorities, uot vs local anthorities, dav
as employers of labour or the usexs of vehicles ste. Tharw
1s olearly mo peint in bringing =11 this legislation within
the ambit of Iissnclsl ccrirol, motwitastaading that & gwat
deal of comtrol 15 sxereirod through the legislstion which
! covers factories, worimens' c.apwmsstion, office heurs, W
ployment insurance and “hinrd party insurance.

MW%mtmumnnMﬂ
executive responsibility for such services as the police ser-
vice; it bulld= police stations in lccal Aress and wiainisters
then end looml avtharitiss as wot involved except with regaxd
to the provision of noreal services. 1f, bhowewsr, the Centrsl
{ 191114y for housing snd

Government sccepis the finencisl respods.
publiec Lealth but iesves the exveutive respoasibiiity for

L
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the mervices to 1. el suthoriis, aad pays loosl authowi-
tiec foar leas for ihe services than loosl smihorities thtnk
they sho'ld reaive, theve are financial implicstions of a
serions nature,

Loeal authorities, through the United Municipal Exeoutive,
heve made frequent representations to the Central Govermment
for greater financial sssistance. Scme of ths history of the
negotiations bsiveen the Central Governmemt, the FProvinces
and Isoal muthoritiec has been covered in previous chspters wham
services ch s2 pablic hemlth, housing and Bentu Affairs have
been dealt with. The purpose in this curvent chapter is malnly
to give s review and v consider what part the finanoisl rels~
tionz botwess the three tlers of govermment havs plaged in
centrel control.

Set out below is & brisf recapitulation of tte mejor items om
which representations have been made by local suthoxities:

(a) Ths Tovermaent took away local revemies in respect of
1licences {1925) and rates on Government properties (1971)
without gvanting furth~: revemue raising powersi

(b) The State has over & long period granted local authorisiss
ipzdequate fipancial asaistance with regaxd to housing,
public health, traffic control;

(¢) Local suthorities should be given a greater sheare in &iyent
mrtor taxation:

(d) The State and not looal suiborities ahould pay for raile
way service lines in urben industrial townahins;

(-)mmmaummaumumxww

The United Municipal Executive, conaisting of ceprosenta-
tive rrmtlmbwmvimidwwtm,mm
cxistmamwm“tnmto!tauumotmw V
Government in pessing the 'Derating' legislation which exmmpyied.
Sovermsent property froe looul taxation. £ince thal dake, per~
siatent sulmissions have been made for finsncial relief, owl - :
mineting in & series of Winwwthmm
Cumltm.n) fhe conclusicas of this committos on certain spe-
cific serviceslsw already beeu glven above, The final m.
and possibly the most importa.t report, nas gtill to be tsaled
in Periisment. Thi= report will deal with the adequacy or
ctherwise of local Yevenue reso. . ies.

Clesrly, the adequacy of the leeal souress

Gonad Enquiry Financisl Relstions bytwews
(1) e eom#;“caof utohf:ew“ and Local Authorisies

vermmes.t, the
Governmest Notics do. 1498 - 1956)

of revenues is

L
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& most important factor to be considered in reviewing the
maturs of fisameisl comtrol by the State. Many of the
reprasentations made by the United Munlcipal Exeuutive to
the State would become irrelevant if the sources of reve-
nue were sdepiate. Representations made by local authori-~
ties Jo the Borckenhagen Coamittee for additionsl revenue
gources are brieily as follows:-

g 1. Revenue from trading licemces should be trans-
| ferred frow the Govermment to local authorities;

2. Iooal suthorities should be permitted to introduce
R B differential valuations.

' 3. Agriculturai lsnd in urban areas chould be taxed
o on the same besis as other land.

Gl 3 4. local authoritiec should receive higher smounts by
way of endownments paid by township owners.

5. 7%he use of Bantu Service Levy funds should mot do
rostrdoted to services dbut should be used alsc Tor
the conmstruction I houses.

5. A sarvices levy for Indliens and Ceolsareds showld alwe
be introduced.

7. Restricticms cn the use of revenue from parking seters
ghould be removed.

6. Revenue from entertainment taxes should bs transferred
from the Provinces to local suthor iss.

9. ILocal suthoritiec should be allowed ovn & perniseive
pesir to levy sales snd other taxes.

10. The State should make grants to loecal wuthorities Ip
1ieu of rates on govermment property.

11. fThe Provinmces should transfer a portior of the inoume
from motor vehicle licences to local authorities.

12. Tocal suthorities should receive & portion ol fuel
taxes for road comstruction.
Tt 48 of interest to mote thet with regard to two other
important sources of revenue, the United Municipal Exscutive
recommended against their introduction as followa:-

Memorandug on “Other Fos.ihle sourc s of Revenmus for
W Lookl Authorities® (I.M.%.A. 1957) snd "Sources o.‘tl Tacome

of Local Authorities and some more Property Taxes

(1.8.7.4. 1963).
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() & full wemorendum on the fomsibility of imtroducing
8 local income tax wes prepared by the I.M.%.A. S.A.
(180.);1) tne uUnited Municipal Executive decided
not to rescamend such & tax to the Boroksenhagen Com-
aitsee. (2

(b) The Borckenhagen Committse asked the United sunioipal
Exeo tive for its views on central grants by the State,
and the United Municipsal Exscutive replied that locsl
authorities should have thelir financisl resources
strengthened by the creation of sdditional sources
of vevemue in prefersnce to any extension of central
gmats. 3
Some of the abovemsaticmel %tssuss regardihg fiaskotsal

relations bave been settled; other matters are unimportam .

in relstion to the genersl principles of tsx apportiomment.

In addition to the subaissions regaxding spenific sete~
gories oz Zinan lal assistance as indicated above, the
United Municipal Executive sulmitted a general memorendum
to the Borckenhagen Committee entitled "The Froblem of
Local Pimenrial Eeeds and Resources®.(*) this meworsntus
drew the following conclusioms:~

(&) wlthougs the direct burden of urbanisation fell mAln-
1y on the ahoulders of local authorities, their share
of the aggregste revenus resources of all lsvels of
government declinsd betweem 13519 zad 13952;

(1) Local Taxation has mot incressed with the grewth in
national inceme as it the case with national swd pro-
vincial taxationr;

(c) the consequences for local governmont were aerious as
local euthorities had to go oup in hand to the Sovern-
ment and ibe Provinces for assistance which wac "freught
with denger for the independence of local suthorities
and economically wasteful tu the country as & thoh’.”)

The representations of 1voal authorities havc been
persistent and in addition to representations on specific
{ssuss mach as Housing and the Bantu Revenue Aceount, there
have been generul submissions on tinancial relations, be-
ginning with & h ive dum prepared by Mr. A.

‘1) *A Local Income Tar” (1957).

23 U.H.R., Minutes - 11th Februmry, 1958, I‘.%V'fl.

3} See IM.T.A, syMpmorundum on Central GrantsY - Ilst
oetober, 1957.(Ado; ;od by United Municipcl Executive

) gh‘ﬁ&:":?‘ﬁim Monicipal Executive - 26ih February,
1957.

(5) Ibtd. rege T.
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Grahas-Cook , City Treasurer of Durban, in 1939, Since
then severa. general memcranda were preparsd by the
Institute of Mumicipal Tressurers end Accountants ©.A,
(Inc,) and submitted tc the Government. These semoranda
have been reforred to freguently ubove.

FNo attention will be devoted tc submissions and re-
plies regrrding apecific probleme. Many of these sub-
mizsions in previcus memorands have been cleared Py
end dizputes stlll contimiue with regard to other speoific
matters, Only principles need be considered and it (¢
appropriste at thic stuge to refsr to the poluts of view
of the Central Govermment on generel principles.

The firs?t reul indication cf the Government's attitude
towards financial relations between the Central Govervasent,

the Provinces and local auathorities was givem om the Uth
¢f April, 1945, vhen a meeiing was held at Capetown, at-

tended by representatives of the Government, the Provinces

and local authorities. The them - Minister of Finance,
Mr. J,%, Hofmeyr. stated that he could only vork < the
basis of principles and the detailed ftesmw sonteliped 1n
the various memoranda would mot essist him tovards this
end. Ye had drawn up certein prireiples, which should
form the basis of discussion aad these principles were:-

{1) The functions of an urban local suthority, for wuich it

should be repgarded as finaneiaily nnﬁmiua, are those
ement of & body

of people in an urban area. Some of these funotioms « 11

which are consecuent ou the closs cet
be purely locel, others will be ol o hylwrid sharacter.

In respect of the former ~las: the ‘ocsl anthority shomld
bear full finaneial responsibilify - in rvopsot of the
second such respousibility should be shared by 1t with

the Centrsl or Previneilsl Goverpments.

The finansisl rescurces of & 1: authorit, showld be

either such as should scerus to/ squentiglly on the
sxercise of its functiors or such as ure asscaiated wita
the bemafite acoruing to individuvals sz » result of the

urban development of the ares. Under the latiler hosd

fuctor of primary importance is the loomlily veliuw woiuh
fixed pxo?:rty in en urban arce asquires ns s rewvlt of
&

such development.

3) In relation to fixed rropervy 28 & EouUrce of munioipal
& revemuos, it iz appropriate not merely that & rute should

be imposed on the present valae of sush pro in the
\uhcapm‘, pat also that the local authort &
darive benefit from the capital gains of -owaers &8

they acorve.

The uot of a tax on urearnsd increment wovld eppro-
prietely be usd by an urben local authority for ompital

improvemente, inocluding works of post-wer develojment.

Several furiher memorande veve prepared on the basis
of thewse principles and Mr. J.p. Hofaeyr, the Hinieter of
Pinence, attecusd much importance to them. He obtained

g
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an undertaking from the Provincial Administrators that the
prineiples would be sccepted. In the end, however, mc pro-
gress was made becauns the Government and local zuthorities
interpreted these vrinciples differently, with the resuit
that after a seriss of mretings the matier virtually llyudsl)

The main sulmission of local authorities at that time
was that in viev or &1l the Gifferemces which existd be-
tween the Central Covermment and local suthorities, & com-
miszsion should be appointed to examine all aspecis of the
case, but the Governmeat would not agree to this. However,
local authorities wore adamant on one point, and that we~
the rejection of the third principle lald down by Mr. Hofmeyr,
trat locel suthorities zhould be permitied to tax the ospi-
tal gains of land-ownrrs 8s they accrre. local sutbsorities
wire not prepared to regsxrd this proposul su meoting the'y
main claims fer additional finanmoianl sssistance. Une of the
roasons was the relatively unsuccesful excrzs profits tax
from & revenus point »f view, apd alsoc the recomeendation
of the Social and Bronomie Plamming Council, that ths tax
be repenied after the war.(?)The Imstitu’e of Munteipsl
Preasurers und Accourtants S.A. (Inc.) prepared s memorsabum,
14: ing several ebi-ctxm tc the levying of osuoh & tax by
local suthecritieo. 5

Purther meetings betwsen the United Municipal Executive
and the Govermment wunder th: Chairmanship of Mw. N.C. Bavengr,
who was then Minister of Pinance, tock plbtis om the 2Jxd of
Fovember, 1949. All the previous submissions were rlaced
before the meeting at which the yrovincial administrations
were alsc represented, and the Ministex fine®ly apxed to
appoint a committee tc investigute healtn matters omly.(t’
Toesl suthoritise were to receive later bemsfiis frua the
report of the Havengs Sub~Committes, for the magnitude of
governmant rerumls to local suthorities in respect of pudl’s
heslth services wers considerrbly increased. Other benefits
slsc emerged, such as the partial removal of restriction on
the use 5f Bantu Jeer profits, and severai other minor items.

fepresentaticns contimued to be made to the Central

1) precise indicacion of the points of virw ol the

o ﬁ:n;mtin;d local «uthorities on exch of .he -ia:

{iems see "latcot deveicpment regarding Pinancial

tfonships in South Africa”, S.A, Treasuyer, June, 1947.
11 gny Hr. P.B, Jemvey, City Tressurer, Fort

Mizaheth;. .

2 ort Bo. 7 “Texaticn and Piseal Policy”. Op. QL. Page

i g - Taxation of Wuigi%n of Isnd-ownsrs as \hey
", J Y.

{4) gﬁ”&:ﬂg& ceme b, be kfhown us the Havengs Committes,

paterred to in previcus chapters.

L
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Government and finally the Ninister of Finance agreed in
195¢ tn the appointment of a ccmmittes of enguiry into
financisl relationships betweer the Central Government,
the provinces and local authorities, under the Chalymen-
ship of Mr, C.L.F. Borckenhagen. The Committee was com-
posed of representatives of the Central Goernment, the
Provinces and loosl suthorities. The Committee has al-
ready dealt with & number sf speeific problems which have
been the scblect of special yeports, all of wkich have been
reforred to In previous sections of this work. The last
ruport of the Comuittee will desl with the adeguasy of the
sources of income of local authorities, and bas not y»:
been published.

It seems unlikely, however, that any vedicsl depexture
from tha present sources of revemue of local authsritiss will
be reccamended. The Chairman of the Committes in s paper
delivered to the Imstitute of Munisipal Troasusers s Ao
countanis in 1960 referred to the cli sdage that "sn old
tax is & good tax", and he questioned vhether the prassure
om local taxation iz as grest as it iz on natiomal taxe-
tion. 1

It seems clear from this brief account of the disous~
eions between the Cemtyal Govermment and Jooal mxthowities,
that the prineiples on which sources of revenus should o
alioceatod botween the Central Govermment spd the Provinses
on the one hand, and 1. sl auttorities om the other, have
not been dealt with tho -vagkly. There iz an attempt ¢
return to prineipls. 'n the £irst interin report of the
Borokenhagen Commit so.(?) Tt now seeme likely that tos
position will mot te tken fur*her until the iinsl report
of the Borckenhagen Committes is ,ublished.

1% iz sppropriaie,therefore, to study the sources of
revemus svailable to local suthoriti-: In other countries,
axd the extent to which theso could be spplicably in Souta
Afios. Towlrds this end, & lrief account will be given
of the position in other psrts of the world, Therealtiar
the adequacy of local revemues will be sxmuined in the
14ght of the fects currently available for aesessing the
nesds of local authorities.

The tnadequacy or «‘h rrize of local itax revenuss to
meet the increesing r hich fecal suthorities have
to provide, is & subject which 18 world-wide. In the United

bl £ Public Health Services in S.A." by
(1) *The Pinmmcing o

2,57, Bo: 3 (1.X.%.4, Cenfersnce
1960, Peges 10 .
(2) Op. Cit. Paxrsgreph 61.
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| Stater particularly, the subject has been glven coneidernule
| proginence in most of the staies. Iwr. Madel Walker, an

| suthority on municipal finance in the U.5.A., considers thet
| "The decade of the thirties witnessed a great upheaval in
state tax aystems, primarily ss a result of depresnsion
impactsz. During the forties important adjastments were
made in the federsl tex system in order to mest delence

and war needs. Fow in the fifties the tax spotlight is om
the local govermments. The current revolutionary tax ohanges
are bdeing made in this area, rather than in ctate and federal
tiwc.'(l) Fearly tem years lataer, thure is much evidence
to show that major changes are still taking plsce in the
conpoaition of local revenues in the U.8.A., end t%st the
Peleral Govermment recognises the meed for changs.‘2) m
cther parts of the world investigation have been mads into
local revenues, in particuler by the Royal Institute of
Public Adminictration, whose twe reports on "New Souroes

of Local Revemue (1956)" and "Locul Revenues in Elevam
other Couatries (1956)* highlight the search for sdditiomal
sources of locel revermer in various countries of the world.
In 1951 the Intermational Union of Iocal Authorities at
{ts annual corgresz in Bose devoted itz entire proceedings
to local finaaces, in which sources of revemns mstuesl.y
played an important part. The published report of 3be
proceedings "Loecal Govsrnasnt Financs sot its impuxrtamve for
Locsl Autonomy” contains important genersl concluslons re-
garding sources of revepve of local authoritios throughout
the worad.(”

The search for additiomal sources of local revemns has
also tsken place in Souid Africa. Befors dealing with this
aspect, it is desirable tc note cne eccmolusion from the
Msinoﬂmtwwofﬁmwrld,mmtumm
/ that many of the locel taves made svaileble to local sutho-
rities in other countries erc not avallshle tc locel govers
went in South Africa. In the U.3.A., for exsuple, looal
authoritiss to varying degrees have pover to levy motor fuel
taxes, c:garette and tobecco taxes, an iuncope tax in
delghis, vehicle tares, amusevent taxes and muny othors. L

1) Munteipel Finance -~ A t 1956, 40.

i?% See !og.wtmc “megﬂ;ovu'ﬂ Reloxms Yhe
Fational Viewpoint® by L.L. Esker-Pacs (Munieipsl Pinance

2_; Angm;o 1968%).

e P‘&' 3

3} Bee "Where Citier get their Monmey" Wﬂl and
Magelasen {1945 annual suppl } rud Americsn

Muricipal Ysar Book , 1966.
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In reviewing the position in South Lfrica agninst treode
in other parts of the world, it iz necessary to vecogmise
*ue &3flerenves in constitutionsl framework. Ir a unitexy
s.at¢ sush as South Africa, whers many of the services under-
taker by the State mre desentraliced in other countriea, it
is netural that the Stste would net be snxious to vecate rex-
%ain flelde of taxation, suck as salce taxes and exciss taxes,
in fevour of local govermment. Furthermore, it iz worthy of
note thet even though various tiaces are imposed by loocal
authorities in other lunds, taxes on property still foywm the
tulk of local tax revenues. PFor exsmple, in the U.S.A, vhere
the aliocailon of sdditional tax reveuues to local goverm~
ment has proceeded further than in cother countries, income
from other local Laxes Tepe sents omly one veventh of that
brought in by taxes on propexty. 1

As the main purpose of reviewing sources of Tevemme >f
local suthorities in South Africa iz to determine the infln-
ence ol contral fimmmolsl comtrel, it 1is necessary o exstine
omy the prineiplas which 1ie behinZ the preseat sllocstion
of tax revenues.

¥ithout going too deeply imso the history of the loeal
tax on fixed property, 1% should be steted thet 1t is strongly
entrenched in the history cof local goverzment and vhen the
first major legislatior was enscted under the Cape Municipal
Ordinence Ltsu, powes U0 ievy o ies v Zived properiy weo
incorporated. TLooal taxation in Bouth Africs Bas been grafly  §
infivensced by the BEmglish system of reting to the extent dhat
looul suthoritiec mest rely primarily on this sourcs ot reve-
pue for their local oeeds, though the asystem of imposing the
rate on rental values has never found favour in South Afries;
the eystem of yeting in all Proviveces is ub the osp’tal value
and not on the remtal vaiue of property. The reliamce of
local suthorities on this ome majocr source of incone hes
been examined by varicus amthorities iu South Atrica. The
tocal Govermmemt Uommissicn 1915 (¥remsveal) considered (2
that the systes of taxing fixed property was aatisfautory.
The lLecel Govermment Commission 1921 (Transveal) was not in
favour of & locas)l income tax and thovght +ue asoesomert rats
on fixed property vas tha "best and fairest method of raising

1) loeal Revenues in Fleven other Countrise. Op. Cit. Yage 56,
§2§ Op. Cit. Pags 42.

f\'
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the required revemue.*(1) he Sccial and Poomomic Plamning
Council considered that the fixed property tax "in spite

of the fact that it does not confora to & satisfastory pat-
tern is considered the most practical sourve of tox aveil-
able to local &uthcriuaa."( ) In another report the Coun-
cil stated that "while the Council findz that urben pronerty
rates are seriously defective in respect of impartiality snd
of 1ts nomms of social poliey, it hesitates to suggest eny
drastic change in the present system. i would not b

to devise a mope satisfaetory tax for local mthnritln.w
Bus table considers that texes l.vied looally on fixed pro-
perty are "well fitted for local treatment,(4)

The Commission of Enquiry into Iccal Govermment in tho
Transvaal, however, comsidered that the sources of re.smue
of locel authorities were inadequate sud recomnerded that
loeal authorities be ginen powers to levy antertaioment
and motor vehicle mes.(s) Dr. 1.6, Pranzsen in a atndy
"Die Flek van Plaaslikc Bestuureliggame in dle ekoncuissce
lewe in die Unie" cmme to the cunciusion that the properdy
tax was suffictently vroductive and elastic to cover ade-
quately the financing of losal g reynment m.(‘) Pro-
fepsor Gay ven Pittlus stated in 1959 that he considered
the scurces of revemme of local sutherities in gemarsl %o
be sdequate. but that he would have to kmow what nov out~
lays were contemplated before amswering ths questica what
he ad4itional rovemus sources should be.(!) Professer
n.7.?, Sorweoxd pas pointed to the prodlems of ifetroducing
locel tales, businnss apd income taxes in South Atwiom,
avd considers that therv is much to be sald for the time-
honoured device of raising the general uto.(m

®he tax on fixed property and profits nmade o tew ey
undertakings are the two most important sources of loeml
revenue in South Afric.. The composition of rate fund
incsme in yespect of 51 of the larger lceal suthorities
in South kfriea is set out in tho tapie below. The figures
in each cmse show the et inccme (after sny expenditure
directly incurred therewith has been delinoted) sz & pex-
centage of total incowe.

) %aspa' b P?'aﬁ”éu rags S1
6. 8. Op. . .
§ Repe.t ¥o. 7 Taxation & Piseal Poliey (U.G. Wo. 48 ~
1945, Pars 23
) Publie Findus .. }"mﬁe 26 (Third Editien. Macmillan)
PR +5 § TN S 1539
g’ii\‘ Jows m;omtuo (Maxrch 14357) 82,
Beskousdr e ..: munisipale Inkoastevronne {(IM.T.4.
Tooneed.n & 1,59, Pare.14 snd Page 102,
(8} “Loeal Government Pinemoe in Sou Lorion® (IM.T.A.

Proceedings 1965, s 194 and 195 .
(9) Ztatistios mede awaignhln by Seerstwcy ol the Borok shsgen
Committee.
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aaton 22 92 3 1949
80.5 79.9 73.1 79.
Licenses 5.5 5.7 % ’2.3
freding Surpluses 12.8 14.4 17.3 15.8
Other 1.2 - 2.6 - 1.5

100.00 100.00 100.00 100.00 200,00

The next point %o consider iz vhether these sources are
sufficiently productive in meetinz the growing cxpenditure
requirements of lccal authorities. VWith regard o rates
the following table indicates the increase in incoms Lfyom
retes for all local suthorities consequent mafwly upom fm~
creases in the valus of rateable property, and the percen

tage of rete incowe o mst nationsl iveows.'l)
Yesr Value of Income from Net h-ilonal Pepossii=oe
Rateable Rates. In . of Rates So
{i, ,000)  (1,000,000) {1,000,(°0) ?‘.
1,000,000}
1943 479 14 1,680 1.2
1953 1,595 33 2,599 1.2
1963 5, 400 61 5,103 1.2
* potimsted

Prom these {igures the conclvsion must be dxvswn ¥t the
rate us & source of income is productive, and as the wxlne of
property rises, additicnal revenue accrues tu loonl suthori-
ties.

The proporticn of rate invome to uet naticnsl income is
remarkably comntant for the yeare senticned. Oas of the
soints zade by e United Hunisival Bwecutive to the Borakeww
mcmzmmmtmmmucmmm
at & faster rate than municipal incoas, snd the following
figures wors quoted in support of m»;—-“’ i

19 1928 1939 w0 A3
*&?‘m s mc&::} 12.4 1%.2 i4.2 19.5 18.6
tage of Hutlomel Imoccme, :

Hunicipel Heveane &g & ]
Pc:m;n of Hationai 1.9 Tl 3.5 3.1 2.7 ¢

Inocome.

The ebove figurcs for Mumicipal Revanus were based mxn—
rily on Bate Fund Tncome; pnt&bu!a&i%mm
ware added to f{acome Iros rates and sundry revenue, givivg &
pleture therefcre of income aceruinug to general »ate fund.

1) *pmion Statictics for FLLLY Yesrs” (191& 2960) and ’ ]
()suunwxmémmz%ﬂ. both by the m.-auzgg*w
(2) The Problem of Fipancial . wde ubd Eagorrees [
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If gross-mun: 1. . revemus is takem, however, including
all charges t munioipal services amd the gro:zs revemues
of all lepar.sents, a different p.oture emerges as tmm;—‘l)

Yeur. Current Revermes Net Wational ‘mahr of
f all 1 <
Suthorities (a)  neome (B) (2) %o (b)

(1,000,000) (1,000,000)

1943 54 1080 5.0
1533 142 7599 3¢5
1963 31 5103 6.0

It is moxe sppropriate to sccept total x_ .ilcipel Ivwome
as the basi “parison because a great desl of eXPhn-
sion of ¥+ vices takes plaoe directly ne a result
of the ¢ the mejor trading undertakings, such
8wt [ e

: e oiiome, Y., that the looal e on fixsd prope iy

o Lbe 8 . . o snd productive source o Jocome %o

“aevitier in ¢ ¢ Afriea., Purthermsre, the sveil-
s\ other sourve: reverme to looal suthorities does
Lidsaly Justify = introduction in & unitaxy stete
ik oeny, Africa beom s central goverznment ifteelf exe-
catss ape “irances soversl . iy ortamt services. The prelife~
vatiin of locally adminlsvervd income, sales, axcise or other
non-property taxes oull mit b considered in South Africe
unle s reglonsl arens Vrssfiay than eal«ting locsl sxress cowid
bo sstibiished,
The history o. l.vsl taietion in South Afriaze points ¢o
the faot thet the wiloi«tion ¢ tie entive fiedd of fixed
property taxetion o luoni govrrmpmant, lesving most othay
direct au® 1udirect tarss to the centrsl govwrnmment, is s
satisfector> wais. In spite of its regressiveness and ofther
Xnoun disAveiiages, it is prodvitive, and as Jdhults sorpectly
shuerves “many a tax subjected to tje tax scholars® barrages of
eriticism {e levied snd sullected yrar after year becsuse it
Jone @ stondy stream of dol"ars (ot loocal o atate, or fedis-
ml tressvries.”
The general comclusion, the!:lrre, with regmd to financial = |
coutro) is that the Central Govermwud, by laying down the m’ 1
of £ _scial relations between the tiave tiers of govermment,
exsroises sensiderable finencisl comtrol over loocal suthorities ’
tut growth figures show that local 1~ venres have kept psue wite
the pational income, Further referenzs is made to thiv in the
lest caapter.
(1) Source: "Union Statistics for & Years” and Stitlsties)

Year Book 1965. Op. Oi%.
(2) Amsriscsn Pubdlic g’inma W ¥illiem J. Shults. Juge 258.
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However, haviug sllcoated the property tax %o ioszal
govermmant, 1{ is necessary to ewure thst it is knpt oa
productive as roseible, firstly Ly luproving the sdminis-
tration of the taz (vhich is s task for the provincea and
local suthcrities) and secondly by preventing evosion of
the tex base (which is partly 2 task for the Central Goverm—
ment inaswuch ss incrissing goverrment sctivity in urban
areas spells sore exeaption from rates and greater ercsiok).

Pinancial ecntrol in the sphere of Iinarcial relations
iz therelfore nct of @ serious nature, and any financix) &is-
abilities of local suthorities should be dealt with by (s}
improving the rating system (b) the makiug of specifiu
grants by the Central Govermment to local suthorities Yo
certain sevvices., A greet desl of fesr has Lesn exprecsed
by looal authorities regarding the loas of autonomy if the
Central Covermmeni eubeidises local serviccs. Yet sometimes
whis is by far tihe best way of paying for s servics, for
the State is in the best position to raise the money witi
its mere egquitadle tax structure, dut the loc.l sutherily is
Ahe best agemey for executing the service.'l) iz poliey
has regeived much oritbticism iz Soutl Africs from msny people
because (3) local authorities faer for thei: autonsay 1f the
ftete pays for a service (b) the methodr e:(kuhﬁiﬁu W
the Central Goveruwsnt &e watizmtazy.(‘)uwm el
tions between the Nemivral Govermment, the Froviaces and loesd
euthoriiies could be greatly improved by {1) scceptanus Wy
all tiers of govermment of the present alocaticu of tR&x Te-
sources (2) the making of gramte by the Centrsl Government
o loeal authoritles for specific services of s xatliomal or
hybrid chaimoter,(?) an lmprovument in the baeis of making
centrel grante on the basis of bloeck grants, under an apyroved
formals (4) the prevention of furthur erosion in the locel
tax base.

1) Foxr & co *:;hmtiﬁutim\o:mmt aeoe "State and
()mnﬁammuumwhumn.m
and g, rarloff (19i4%). Page 127 onwawds.
(2) 1% iz recognized on all aides, for exsmple, thet the
sent we of re 1 ture on health >
& 8 cumbersonf and wastefnl of centrml aaai * wre
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cuseed in previous chspters, and it remains sov to sum~
marise the various typue of eomtwol, me s done in the
laat chapter with »egard %o finaac’al control by the
Contral Govsrmnent.

Before reviewing Provineial finamcial sontrol in geme—
aeY. 1t 15 de~irable to recapitulate the vari.us types of
eonizcl which the examinstion of the varims ordinmnoss hes
brought %o Ligat. In order te obtuin a genersl pivture of
Frovineial finane <1 comirel, many of the assdl 4ifferences
betreen rovinces have ¢ be ignored. For detail, rufsrence
must be mde to previcus chapters and to the swmeaxies of
the ordinances set out in Amnexure B. Tho following pab-
term of Provincisl linamcial cuntrol then emoxges.

oumting end Dudgeting Gontrol.
} The law determines what the reverras of locval sathew

ritiss srall consist o2, and stipulstes that opeeisl
funds must te ostablished for certain purposes;

(b) 4he law slsc stipulstes that local suthorities must
kaep proper hooks of acovunt end closs mod bdalatwe
the books within a certain period after the olose
of the financia) year;

fa) Tocal euthorities must prepers revenue and ernodi-
ture estimates in order to establish the beais of the
rate levy. JIuch estimetes must not be deperted frc:
_rvept in accordance with the procedure laid dowm;

/41 Jeced zuthorities are given a genmeral power to imeour
11 expenditure nesessary for carrying out say pur-
roses aunthorised in the ordinences and they are &lso
given specific powers to spemd money for partionlar
purposes as detailed im the ordimances.

B. Capital Pinance.
(a) Loecal suthorities sre g.ven powers to boXrow moBeys
on a long-texm or short-tem besis, in accoprdsnce
with the strict procedure laid down in the crdinanoes,
and in most cases the powers are subject to farther
approvals being cbtaived from the Administrator. The
law imposes on local authorities stringent conditions
regerding the repaymsut of loans; inveastors in mani-
cipal losms &re given wide powers of remedy sgainst

defaulting looal authowiticc,

L
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(b) Ioosl authorities must invest their swrplus funds
in the types of sacvrities and institutions latd

down in the ordinmnces, or &s approved by the id-
uinistrator;

(c) loeal suthorities wuat keep edequets records of their
plant and movable assets, and muet emsure that sde—
quate sums are set aside anmunlly for deprecistion.

C. Eixed Propuxty Taxation.
(8} Iocal suthorities musi take steps to appoint veluevs
and compile valuation rolls to serve as the tax Deses

{3} The ordinentes lays dovn the basis on vhich properties
must be valued;

{(e¢) The law affords ovners of property tha nrportunity
of objecting to the vrinations and alss provides
for an sppeal tc a highey ovuxty

(d) The retes which may be levied are Iajl déwn fn the
erdinances and limitstions eve impoced on *the gnembtum
of the levy. rProvisions are alsc mwade for exemptions
from rating and for the recovery of arypur rates,

D. The Statutory Audit.

() The mcoounts of all lcocal suthorilies must he smiited
by the Provinmciasl Auditor or by somebody under Dis
contrel. Clear duties are imposed on look) authowi-
ties regarding the production of all neconsary infor-
mation to the suditor., together with the steps that
heve besn taken to ser that the auditors® reyorts
receive proper publieity:

(b} Duties axe impowed on the suditors regerding report-
Sng and the certification of accounts and they are
given wide powers of inspection snd exsmination, &8
well as the i{mportant power to surcharge illegal
payaents on the persons responsible.

E. gsneral Contxols.

(a) There is & strict Provinoisl control over contraots
for the supply of goods, and over the resunerstion
that noy be paid to slectsd represents’ives;

(b) Pinance and Managssent Cosmittess to denl with
financisl mattere,snd Treasurers wust be appointed;

(¢} Tieve is strict comtrol over the aoquicition and
atsposal of fixed property s
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(d)The Administrator may appoinmt & commissisn to investi-
gats the fimamcial affeirs of loocail suthorities,

The adbve recapitulation of provimcial powers over the
finances of local muthorities gives a ¢.ear indication of
the main centres of control, and it is pow porsible to re-
view this control in the ligit of the genernl prineiples of
centrel contrel. Por this purpcse it iz desirable to divile
the revisw into the twe disthclive spheres of legislative cope
trol and adminiztrative control.

¥othing noed: be said in connection with judicial control
for the commentsyy previously given on judiciai control in
the chapter dealing with the genersl nature of central cob~
trol is applicable to ordinances #8 well as to Faxlismentary
Statutes.

2 slative Cont .

The impor*amce of Annexure DI in the discovery of fimen-
0isl comtrol ies pow evident, for it has formed the bmsis om
which the naoture of control under each heeding has deen de-
seribed. The recapitulation of these controls in summary
form sbove gives a copcise pleture of leglslative financial
eontrol by the Proviaces.

The first impression gained from Ammexure B 1o the
cumbersome and haphasard pature of the finsncisl provisions
{n the provincisl crdinances. While some comcession mant
be made tu the specisl porition of the Froviacial Gonnoils
ina unitary state such ss South Africe, ¥his cmmmot b»o & justi~
fivation for the unsatizfactory pature of legislatiwe control
revealed ln Anmexuve B. The passing of laws by & leginlative
body in & matter such ss firancial control should be deslt
with op broad and gemersl limes, with proper attention to
drafting. A glance at Amexure B will make manifest the dif-
ferent approsches to legal drafting by 41ffarent law advisers
in each provirce. There are two other major defects. Fiostly,
taere iz 8 consideradle infiltration of crdinary sdministretive
and sccounting routine into the laws which deal with financial
sontrol. Secondly, amendments have heen wade hy the simple
devise of tacking the new on to the old, without any deaire
for o gemaral revision of the entire luw to incorporste the
©1d snd the new. The section desling with authority fox spe-
ocial expenditure cle&rl, 41iustrates this point. Im the
Cape Froviuce ths origianl Irosl government ordinance co-
vering most of the major point.: of finsncisl control was pas—
sed in 1912 and it waz not unmti. 1951 that there was a con-
solidasion of all the laws imto & B8V ordinance, and loocal

L
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govermment offlicials were forced to compile & comprohen-
sive index of the law, particularly on reting. Conmoli
datlior. does not always improve the position, for theve is
8 reluctaice on the part of provinmcial Iav advisere to mskm
sny general reviaion of the law or the grounds thet case-
law alresiy built up sround the existing wording of the
silirence is so useful.

Unuatiefuctory legislative control lesds im turn to
wazte and inefficiency on the sdministyative side, In
seeking ressoms why mc purposeful action has been tsken %o
streamline legisiative comtrol over loecl goverument, why
no steps towsrds uniformity have been taken where this is
advantegeous snd why the Provi oes heve not rosctsd ¢ the
many suggestions made for reform, one has to glance into
the past history of Provimcisl cortroi.

One finds there several references %o the anomclies
of Provincial coatrul in & unitary stste, and the advan-
tages which would kave 7lowed Zrom the divect contrel over
local govermment by the Central Government rather than by
Provincial Administrstions.

Fedarallsm was seriously womeidered at the Natlomal
Convention in 190%, but the advocates of the unitary prin.
ciple finally trivumphed. However, important concesaions
had to be made to fedsralism bscause Natal and the Orenge
Frae State wanted certain definite powers to be retained by
the Provinces, und so there wes e compromise. Although
Pariiament was recognised sz the supreme and sovereign body
in the state, and although the powers of the provinces were
restricted, important concessions were made towards cemi-
indepsndence such as & popularly-elected Provinoial Council,
an Adninistrator appointed by the Central Government, and an
Executive Committee. Considerable powers are exercised by
these organs of govermment, particularly over rursl and wrban
loeal govermment, amd 1t is in this sphere thst most criti-
aiem szainst Provincial Governwent has been wada.

¥ot long aftsr Ualon the Murray Commission reported
on the finsneiul reletions beteen the Central Government
and the Provinces, and it is clear fiom its report that s
great des) of uncertainty existed regarding the powers of
Provineisl Couneils, and the Commission "found it d1fficult
tc ignore the poseidiity that the Provineial Coumeil w(l)
virtuslly be replaced by zome other form of govermment.®

(1) FPirst Bepwrt of Finaneisl Relstioms Commission{VU.8.11 -
1912) Par. 8.
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The Jugger Commission in 1916 was forthright, msd
otaved “we recommend that the Provineiasl system should be
adolished and & eystem of loocal govermment bullt up om
the iine~ laili down in the subssguent part of this repors. (22
Other visws expressed again-t the “rovincial systes ars as
follows -

(a) The National Health Services Cormissioz 1955 come
sidered thet Provincial Councils sdcod in the Wy
of organising a satilsfuctory nation-wide health
seyvioey;

(k) J.P.H. Macd in "City Govermment - the Jubaonzsbherg
Experiment® refecs to toe coalusion of sevponsivlity
between the Froviseial sod Cantral Governmant s
far ss local goversmmont is conceramed;

(¢) J.H. Hofmeyr, in "Coming of Age : Studies in S.A.
Gitisenship and Politics (1930)* sayc that the chief
reproach against Provineial Councile was thelr Imilwrs ~
to do more to develop loosl govermesent:

(d) Mr. ¥. Guenalt in "The Fukure of Iocal Govermsrd in
the Past-Var Vorld® (Paper to I.M.T.i. Anmuel Confe-
rence 1946) stated that Provimolal Councils shoudd
be abolished and replaced by a Ministry of loesl
Government. Dr. I.Q. Holmes in his work ou “iooal
Government Finance in South Africa® expreszes the
same vie. .

(&) The President of the United Mumicipsl Executive in
Bis scdress to the Anmwsl Meeiing in February, 1966,
raised the question whether the time had not sx-
rived for the establishwent of & Ministry of Ioocal
Sovernment.

on the other side of the picture there are nany WhD D
lieve that the Provimoial systex is satisfsotory. The Roos
Commiseion, for exammple, thought that the Provinolal system
soald be made en effeciive srm of govermment, and that most
diffisulties hove arizen bacause of wmsertainty since the
Aet of 'raien.(z Othar views expressed in favou~ of the Fro-
vineial system are as follows:-

(1) Beports of the Provimoial Adminletration Commission

V.G - 1916} rer. 50.
(2) étpor:zf the P:z-ews.mnl Finanoes Comuission

(U.6. 46 - 1934) par. 278.

‘ * "w
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(n) %r. G.H. Basdell, ¢ Nawber of the Cap Provincial
Soumeil, stated that alihough reform of the Fro~
vincisl systen aay be necessary, it 1s.s not in
the establisiment of a Ministry of local Government
but in the retention of an improved o revitalised
Provinelal system; 't

(b) ¥r. E.h. Bouchier, Assistant ¥rovimcial Secretsry
of the Cape, disagreed with the views of Holmeyr
snd Cueneit, and believe that the Provimces hed
done all they codd +1th the limived rewcurnes pisied
at thelr dispossi. A1l aspects of local governpent
should have been left to the Provinces, snd they
should have been ziven rescurces vith which %o sub-
nidise local govenrment; 2

(¢) Senator 3.I. Senskel, a former member of the Execu-
tive Committe~ of the Orange Free State Pravinoisd
Counsil, and former Presidemt of the United Mamici-
pnl ¥xecutive, stated that the exieting wystem of
Provineisl Councils and their control osvar looal
goverpments iz sound and 1t 1s pot certain whether
the ostablichmen”. of a Miaistry of loocal Zoverzmment
would bring any advantsges.'®

Most of the criticism of Provineial government hus beem
egainst the inefficiency of W legislative and aduinisty®-
tive ¢ atrol vver local govermsamnt. At various loesl govema
ment sonferences the oriticisn have in the past been severs,
and 1+ war e common experience for delegetes to give wxtmples
of 1 leng delsye in ohtnining the Mmintisiratord? consent
for the val-ing ¢ l-aus, the purchase of ground, and so om.
Tuis Wil w dealt with Lelers umber sdwinistyative control,
but L@ menticue? nere beocauss @ary have guestioued whether
i1t 3@ necessaxy 1n the sphere of legislative comerel o Pe-
quirs the Administrator’'s consent for sc sy rouiine met-
ters, wid wheiosr Leglalstive eontesl should not be greatly
stpresplined. 1L view of its gemerul importance tc hoth the
legislative and administrative contrel this subject will be
dealt with in the finsl chapter on proposales for refomm.

In previous pavagraphs there hove hocn many indicotions
by various authorities tust Frovircisl control has Lailed.

1) Muniel affaire, July 1946. Page 3.
iag Py ?rovpi;a}:ul 0fiicinl looks at Local o.:mmg)-

{I.B.T.A. Confersuce Procsed 1551 ~ ?ag:‘d ‘
3 geringsbehger oOX ¥laee ike tunr: Sel’ of
) W (munioipsd Affeirc - Ogtober 1558. BN
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It ie appropriate to ask, however, Failed to dc what? Froe
mmwumnmmmpmmuma
the saswer could be thet the Provinces have

(a) failed to compile s cohersnt eode of lav for
finapeial controel;

(b) tailed to co-ordinste the law-making process se
that officials at all levels of government, and
eitigens who move from one Province te another,
can have the benefit of resscpably unifors lsws,

Reference has already been made i1 the ingdegquacy and
disorder existent in the existing finsncial provieioms of
ordinances. Attention cam nov be glven to the fallure of
the four Provinces to co-ordinate their law.making.

The following extirsct from the report of the Emtional
Henlth Sexrvices Commiscion is in point:

®.ees. attempts to impose uniformity or even colrdinstion
of policy in respect of provinciesl functioms, eithwr by the
Gentral Gove t or by 1taticr. between the Fruvinoss
theuselven, .as not wet with much suvecess in the M“‘u)
The Nationnl Yealth Services Commissior was faced with the
problem of recommending & health service for the wholes Ooun~
try. Because of the povers possessed by tho Provinces this
was difffcult, and 1ittle hope existed inat anything comld
be schieved by & uniform Provinmeial policy because Provinoeial
Gifferences were sntrenched and there apperred %o de no pexr—
manent mechinery wherehy policy sould be co-ordinated. This
problen 8311l arises and although there axisfs o Provineisl
Conwultative Comsittee, 1t 1o not an effective body and has
never davoted itself to any major task such as the compile~
tion of uniform ordinences. For a period it did not reet
at a11. (2

There have been strong views expressed on the desire-
bility ef uniformity and the manifeat sdvan 8 to be ob
tainsd from 8 wniform set of linmoclsl lws.{ Zven il one
were to eccept the propusitions (&) thet Provineial uniformity
in principle is undesirable (b) that the cemérol over leeal
government by four separate Provincial Counnile over local
government 1s enshrined as an espential part of our consii~
tutiona] fremework, there is no reason vwhatever why Provin-
cial co~ordination could not be stretched to the point vhere
in simple snd straightforverd matters, such am the certifi-
cate which must be given by 8 veluer, uniformity oould mot

1. Op. Cit. 123, X ‘o
. b4 ty im Provincial lLeglelstion in regard
¢ g.i:ag:iai’l’ Matters by J.¥. Covden (T.M.T.A. Proceedings

1357. Puge 16)
% ﬁm. rages I to 20.
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Ve schieved. There is natmal sutipsthy to the idea of
uniformity and regimentation in Jdemcoratic states. Thero
is, nevertheless,no resson why efflisismey in legislative
control should be sserificed. In the statutory world,the
Tfaflure it~ undermire and stondsxdisc laws con oreste be-
vwiieerment “or the individual. This wus clearly exprussed
by the Presidem$ of the United Municipal Executiwve (Mr.
J.C.K. Eresmus) as follows:-

"Why, for instance, should the Transveal loocal suthn-
rities be able to invest in the Rhodesian Iocal Governmest
loans, whereas Cape local authorities camnoi? Why should
the NHatal local asuthorities have a five-year claim for ax-
reur rates, when Cape local suthorities two or
peesibly three? Why should dlock owners in thn be
sbhle to hold up the sale of ;érepornub{-h‘num
whoga desire it is do collec the
owners made too large and injudicious an mtm,
they are mot sc protected in the other provivees? Why should

the Transvesal ioccal asutherities receive re on loval tare-
tion und the other vinces not? Why the consemt of
the enrclled voter re d for icans in the Cape and mot
in the other provinces?"(l)

A certain esmount of diversity is not only desivable Imt
neceszary. There are gold mines on the Witwatsrsrand, sad
narbours at the coast; differences in laws would be quite
natural., BDut if an aaditor gives x certificate im Capetowm,
the is no rewson why he sould m.t give the ssme kind of
certificete ir Johannesburz. Is thers any resscon why &
Counell should be permitted to set aside money in a Tevenus
recerve fund in Natei, but not in TremsTasl, or vhy s valmer
mast value property in Fetal only in the daytime tut in the
Cape Province at any reascnable time? Thece are aimple a1t-
ferenves and could be mmltiplied e hundred-fold.

The sasieet way of achievirg uni “orm legisiation would
be to place control of loeel guvernment undexr tie Cemtral
Sovernment, and there would thenm be aniformity An s ccountliag,
budgetary comtrol, evditing juet «o there iz now wn formity
in housing, fTiasnes, the Bantu Fevunue hocorat ete,

An altemmative would be the voluntary asceptenor iy the
Provinces and local authorities of a stamdard ordinance sover-
ing certaln financial subjects. ¥ithin the Provinces the

1) I.M.%.4, Jon‘erence Proceedings 1951. Page 85, Other views
()m vomr of uniformi m rezsod in the sonual wonfe-
ts of Town m in 1948,

aed. % of
1951. §95 g . P.R. Jeuhu-tncp‘pct

ar the main iono of the Looal
¢ the Cape, Yatal, Trse Stite and Transvasl (P;g«;
to Anomed mzmo of Institute of Town Clerks,1952
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proredure foxr promulgating stamdard dy-laws for adoption

by '<:al suthorities has proceeded far. Farthsrmore,

great strides have been amde in co-operstion betwsen locul
suthorities on the one hand, and the Central and Provincial
Govermments on the other. Wita certalin exceptions, the
United Hmnicipal Executive is consulted om State leglols~
tion and the Provincisrl Mumicipal Associations ave comsulted
on Provincial legilslation. It would be quite feasible to
axtend thene sph of peration and co-omiination to embrec
2 unifoym ordinence for local govermnment under wost heslings.

2. Adninisirative Coptrol.

An indication hac alren’y been given of the impurismce
of sdwinistrative law in ths sphere of direct finsmodal cob~
trol over locel suthorities, in matters such as Howving,
Bantu Affairs ete. An Act of Parlisment sometines sets out
the powers of local suthorities irn much detall;.but in other
cases control 1o greatly exter led under the powers delegated
to fabinet Ministers. XNegulations aades in termo of the main
Act ares often formideble, to which iz sdded & yegviar stresms
of circulars from state offices to loosl suthorisies, (1)
fhe circulars which go to local authorities sbound with
phrases such ms 'local suthoriiies must emsare®, *it is &e-
sirable that local authoritiee should', *a local suthority
way not without the priocy approvel of the Minteter®, ¥s 1s833
suthority showld in the first instance enfeavour'. 4 great
46l of this govermmenmt by circular i. dome with the ohjest
of assisting local suthoritiee in the interpretation of
statutes and to emsure a uniform polioy throughout the coun~
try, snd its importance in the realm of financial contral
should be clearly understood.

In the Previncisl sphere this type of administiniive
contrel is greatly intencified. It is necessary only to
page cursorily through the sumwaries of the financial laws
in Azmexure P to observe how often it is necessary to obtain
the Administrator's consent. These pages abomsd with suok
phrases sz *ths Administrator mey detexmine?, ‘pruvided that
with the Administrator‘'s approvel!, ‘ahall mot without the
Administrator's approval?, ‘the Council mey with the prior
spproval of the Administrator®. Just as local suthoritiss
deal with a Department of State in order to obiain the
necessary suthorities to proceed vwith Housing or Slum
Clesrancs or Caplital Tesuas, &0 joenl authorities desl with

1} Por exmmple, ses Housing Jode (1st Ostober, 1964) prepured
W the : t of Comaunily Development, com
144 pages of Setalled rogaivenants,

L
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the Proviasial Aaginistrstions for similar suthorities, dut
on & very much greater sosle. The Adniaistrators-im-Provincisli-
Expoutive-Oomittoe huve axtevnive powers of comntrol over lesal
suthoritiss, but neny of these have bsen delegeted o offi-
elals ia the Frovinofal Jdminteiéretions. The Frovinoisl
Departements of Looal dovermment have power o grant meny of
the financial consents necessary in the Ordinscce, ususlly
up tc & maxipun figure laid dowa by the Adsinistrator-in-
Executive~Unmmitice, Pinancisl control Wy » Provimeisl Toude
eil over local autherities usually takes the foilow/ng Gis-
tinet formai-

{8) (riginal contrcl is ocntained in the oxdilcme:
itsel? on cuch lines s 'the net prooesds of the
nale of land shall be paid intc & lends Tiwet Paad?
Admiaintrative control ie exevcired in these oudcs
by the Provinpisl auditor who must emsurc thet the
tinencisl rveguirements of the law ars caxvied owmi;

{b) Comtrel iz imposed generally by means of oireulars
t+n all local suthorities by the siministrstor under
powere granted tc him in the ordinences on ‘?il 1imme
*ene Administrator-in-Executive-Commitiee h‘“l desided
veses? It may also take plecs by proclammtion In the
yrovineial Gagette, usuaily op the lizes *the Adminis-
trator har in terms of Sectiem 4 of Oxdizmance B
detexmined that;

{c} Comtrol is impoved directly om lmndividual suthori~
ties as & result of applications wede fox speoific
spprovals, on the lines ‘In reply to your letter of -~
I have to sdviee you thet ths Administrator has in ‘
torms of Seation A4 of Ordinamce B approved your ep-
plieation.........". In many cases such ss this,
consent 18 given snbiect to certaim o “’tlons;

(&) There is &lsc a no) ~ type of comt ™is

cperates when the lrovimeisl Jounsil tees Bo 20~
txmwmwummmxmxmu-
in eertain financinl matters, or when & FProvinoiel
Council takes swey cxisting powers without counting

the cost to local anthorisies.(d)
ave (a) tho fatllure over & lung wy
(1) Bwo examples (a) faslu )

ape Provineial

ewer Lo oparate Comaclidated Loans Funde §’ the votion
% the Transvael Provinsisl Commell in

povar of louvel suthori o0 o Lavy 8

at sbatioive.
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The question how legisnlisti-e ~nd simintistrative oro-
trol couwld be improved will be deals with in the finel
chapter. Although legislative ecmival by the Provinces
Tas often beam uirisvieissd iw the past, the oriticises
againgt sGeinistretive coniwel have boen 37 more sowere.
At Bay sonfervmecss of menfeipal officials from twaffie o
finsncs, from fivefighting to sduinjstration, the somplniat
of Provincisl delay bas been heard.'l) Ir. 1.J. vam iov bas
said thet 1% should be possibis for Frovimeisl suthoritios
tawmﬂmwvimn sonths from the date e ap-
plication was lodged” )I,oml sutherit.os wili find ‘Wis
reparkably unreslistic, for many Couniils considey them-
colves fortumate 1f sll the Tormeiities fov towmadly este-
tiislenent heave berm complet.d withia 5 yesrs. Iz the Case
of Wright Park Towmship, Sprirss, ‘e spplication Yy the
Town Counell to establish a towmship ves mads 10 ~eure sgo
in 1952 but it has mot yet Leen formally procls’ sed. It is
tyue that there are sony anthoritiess to el . in en'ie-
v1isting & township such ss the Eledtwisity Supply Commisafiom,
School Somrdn, the Fost Offlce eto. This iz clearly Decessssy
{n view o7 the faoct thal the pruvelasstion of . townehip Ss
ths slgnel for the granting of freeh~ld ~ight o tnAtvidwsla, |
Tew would gquestion the exerciss of proper oare Ju such muteers,
The probler 1iss inm *ha guality of sdmir;strstive cemtaol.
The intspritle cosi to the pation in delays, eminderc amd
refsrences hwrk ‘s enormous, &nd local govermment iteslf
playe a not woonsiderabls pari iz sueh imefYficliensy. one
reason for dessy is tho fact that 1t iz easier to SAY M0
than to take positive adminictretive sction. An appliocstion
for borewing povers or o application to cliesats lomd b
comes somotimes & ball to be pesced willy-milly from ome
person to ancther; matterc are refervedbuck for further i
formation or pRESOd BN rily to smothrr ssetian.
Wtdulotﬂx&alﬂ%hmmoﬂut?m‘ﬁu%llm} ronause
srficinls are tranaferred ‘requently, and usttere are de-
1moemmmmwm1mmm

Dariog the past decsde Frovimoisl administantive com~
trol hes beon greatly isgproved. Moot of the proliens syose
an«.um. 3.0, dofmeyr spd cthers heve
statod, wmmnmowuzmm

{1} Councillox 0.M. Peyme of Roodepocrt siated thet 1% Seok

f!ﬂh
.sz Ix, :..;;gmwwswm

Su0to. cusberscme ey *w;mw. :
gﬁ:-m mm feges 104/%)

(2} ITedd. Fuge 105.
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snd the result of this was the alloostion of inadeuats
stalf to denl with ihe spplicetions ' local sathorities
for the varicus powers required by law. Or one occcssion

the wiriter interviewed ¢ provimeis) offieciel %o asc rtain
why certais applieations for borrowing powers could not be
dealt with. He was told, in all sericusness, that they
would be derlt with if cmly the Council would mot send
reninders, VWhen thio hoppensd, the filing clevk came end
removed the file from ths 'fur attent.on' hesp in order to
file the reminder, snd whes he returned the fiie i} wemt

to the wary bottom of the Leap to find its way elowly up
untll ths next reminder arrived! That does not happen

teday for large looal governmment depurtments Lave Lsen
Tailt up in the Provinclsl Admintistrations, usually under

& Dir~ctor oi Local Govermaent or an Assistant Provinoial
fecretary. "ot only are !ocal govermment uattsre deing
mors ex; eéitiously handled, but thare in persomal co—opsrs~
tion of a high order between provimelal and loosl zovermsent
officiale. In facs, there iz & tendemecy in the sther Lirws-
tion, and whereas there was a feeling before that ths Pro-
vino.s did too 11ttle for local povermment, iihzre is ¢ feel-
ing toacy that they ave doiag toc wich end anking Tox %oo
mueh detnil when epplications for borrowing pruwnxs are wade.
The gowth of Provinsels) Locs) Covermmenmt Tenertaents hos oasa~
tainly dispelled the old compleint thot little is #-ae for
local government, «pd recect developmemts poimt ts i1l
further sdministrative comtrol. The Adml-ioireicy of
Transveal now daterminus the sala®ies of Fow) BIM'JW'"K}

The Administretor of Hatul would like tr evwi & rmalelpal
Service Commiseion cn the ssme lines as the Fudiis Service
Ga..taaim.(z) These tendencies require & giovwirj aumber
of affieials in the Provincial admintstrations: sdninistwe-
tive sontrol is therefore likely to incresss im volume.

As far ss quality is comoirnmed, there have also been
nertain significant improvements in the sdministestive methode
of imposicg finsneial eomtrol. In the spite.ws of audlt, losus
and expenditure there were olten cusberscas Lethils by whish
Provinr.rl officials exercised their povesr. Ia the Trensvaal,
for instunce, mo records vhatscevar were ¥ipt of vorrowing
povers already granted to local suiborities, sod the Frovinve
susmounted thin 41fficulty by the simple device of requiring
thet esch new spplivstion be eccomparled by & sonylots schadule

Ordimance 74 of 1965,
?éz i:;:::gfto he inmal &mfnn.wo of the I.M.T.A. 1566.
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of all previous powers granted, together with the povers
uxervised and uwnsxceraised and this thrust & great desl of
extra sdainistrative work om thr shoulders of looal sutho
rities. The ¥rovinnes before 1950 were simplyr Dot sguipped
te exercise financisl control on any sovnd Yasis, and meny
47 (fereat yardstiods were used. Thers Las wo clear attempt
to work out formulse or devise staudard testz wherehy ap-
plications for finsncial powerr could be sxpeditiously hemw
dled. The Assistant Provinocial Seoretary (Cspe) said in
1951 ®offirial duties have not allowed much time for reasarch
or loos)l govarmuen. proviess in generel. The pressurs of
v.ik and the shortege of staff vhich inverisbly exists have
limited ome most the time to the probiems which arise
frem day to day.+{}

SHAPIER 18-
£BOECSALS YOR REFORN

The field so far covered im the sphere of extesmal
finsuoial control has been as followai~ Aots of Paxlisment
which control the fimances of locsl authority were swmarised
in Annexure i sand discussad st length; the same proocednrs was
followed with regard to the Provinces; parlismentsxy ssd pro-
vinoial contrcl were then reviexdd in the light of the vwin-
oiplos of legislative sdministrative snd juldiois) oontrol,
snd financisl independence.

Conclusions can now be dreawn on the informstion so far
m-ﬂ,“hwﬂmvﬁﬂhd«wﬂdm
wmmnmwumm-ozuzmmnm
reform. Esch propossl will then be discussed snd weighed
against the geneval principles ol cemtyal control.

1. mww‘aam.mmmnhmm
t$igs sogording to si¥e:

myzswmwuumexﬁ-mmw-
mmsaumm.muammm
total population of which ie 1,152,525, and to Rustembexg,
the total population of wiich is 21,016.¢2) In ssvers pee-
ﬂmmmmnozmmm

1) X.#.%.i. Conforence Froceedings 1951. Page T6.
&2) Statiztical Year Book 1i966.
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wits scknowledged. Extermal comtrol of local debts for
exsmple 18 everywhere - desmed’ to be dezirabdis i order
mmwtmnwuuwm.mmmu.
howsver, be recognition of the faot that ths borvowiag of
H100,000 by Johwmnesdurg doee not have the ssme financial
impact as it would in Bustendburg, Yet both local sut’® wi-
tie2 oust apply in temms of the sane section of the Iow 1
Government Ordinance 1939. Shere is o clear need to grwm. v
local suthorities sccording to sise and grent relief to
the lavger and msdfun aunthoritics from the administrative
burdens which arise from the necessity for making thouscads
of anmaal sepplications to the Administretor. Teking the
example of borrowing powers still furthor, the poliopy eould
be followed of stipulsting thaet borrowed moneys must be
only for capital assets vith a life longer than five yesvs,'?)
and requiring applications for boxrowing powers to be made
only above s certain amsunt, detexmined by the sagnitude of
tota) samual income. This would eliminstc s great dewl of
sdminictrative work 8% all levels of pgovernment apd the same
principles cculd be exteaded to other spheres of comtrol. It
should not be nsceasary, for inatance, for s city (ko sise of
Johannesburg to obtain extermal sutherity tc incur ture
un presenting & formal testimonial to & Councillor.

It will be observed from an examipation of Annexurxe B
that there are a few sxamples vhere & differemtiation is
already made in certain laws. In the Orenge Free State,
for exsmple, under General Authority for Expenditure, in
Anpexure B, & diffexentistion ie wade botveen loosl sutbori-
ties with incomes over and below K15C,000 per smuums, In the
case of Transvaal snd Cape Frovimoe thare i. little diffe-
rentiation.(¢) In Hatal, differentistion is schieved Yy
mmuwdwmhp-wm“uwnuw-n-
olal ordinances. Durban enjoys very oconsidersils extended
m.wummmoxuzmmeem«ww
{n ons document, it would amount virtuallr to & charter.
memamnwbmm.
wiiich need not be discussed here.

gmm-mummc:
(1)?:4.“1“ rﬁi%:.? 50‘1960.%61%. ]
(2) Sush s provisiom is contained in an
{Flenming Munioipal Investmemt. ¥.H. Brown C.B. Gi1bext,
Page 27.
*pifferentistion of between 4
) mmwm ;q fown Clexk,Jchannesburg,
Borukenhegen Comml .
(4)3:, m%gw&s)wmm~
13} Gifrecentiation in the Cape Ordimaace in certain cating

inione.
4 mmum,, ses Uniformity in Provincial Legisle-
%) tiom by J.¥. Covdon. Op. Oit. Pages 7/8.

L
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The practice of Gifferentiation could be teken a grost
deal further by the Provincial ldministrations than hes deen
done so far. Much has been written on the sudjuct of grmat-
ing chartars to the larger citiesz, a practice followed in
geveral countries., The faci: zlresdy givem above regarding
external control in the finanoial sphere lesd to the cum-
clusion that a great desl of detailed legislative snd a3
ministrative control could be eliminated by gramting «har-
ters to the larger loeal authorities. The wider politiocsl
znd conastitutional implications of grunting chartsrs are
beyond the scope of this work. Wwhether Aifferentiation is
ashieved by charter, or under the Natnl system, or by spe-
ecific legislation, it 1s desiradble for elimineting detailed
cdministrative control. Extermanl fimaucisl contzel over
local govermment could thus be greatly strengibenel and
improved.

A locel suthority does not necessarily becoms mors sf-
ficient ss it incresses in sise and there has certainly besn
much evidence of malsdwintistroticn in some of the Isxger
citiee of the world. Onm the other hand the complgxity of”
local govermment in larger unitc temds to conpsl the setting
up of sdequste technical and professional steps for the
serutiny of proposals and the duplicstion of scrwtiay at
Provineial level results in additionel sdmimistrative work.
By introducing genersl instend of detailed mothods of ex~
ternal control (a subject slaborsted below) the officials
engaged in this detailed work st &ll levels of govermment
could be relessed for more constructive taskc., *The less
home rule a state allows its local units, the more the
state legislature must divert its time and energy from
state—vide conoerns to the details of losal problema,e(l)

2. legislstion should be olsared of the mimmtiae
24 Control

2

Reference has sliresfy been made to the wmecessary
small detail which permeste. the laws on financial vomtzol.
Reference .o the snemariss 2f these laws in Annoxures A sad
B will reveal the extent ¢’ detail. A good exmmple is the
mhhmnichuhutucmflmtuhmnd
umltmuthnoqiﬂdmt(o.g.m
salaries of technicel staff, the operating costs of wehi~
cles ete.) with s comsidersdle list of conditions to de
ohacrved; in Transvasl this detail is set out in Provineisl

ciroulars.
(1) U.5.A. Gommission of Intergoversmental Relations (1955)

L
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The prissry laws should remain instruments of policy
and & grest derl of sccounting and sdministrative cortrol
at present contained thorein should be eunsigned to reguis~
tions or ciroulars. The quention then arices whether con-
trel ls not #t¢ill control whether it is contained in a
atatute or e regulation or & cireulsr. However, the ples
being asde hers is for en improvenment in legislative control.
The desirability c¢f greater local aatonomy and decentraliss~
4ion 15 not relevant et this stage.

Anybody cortemplating the rrovinelsal laws in Smmexurs
B would svon conclude that a most unsatisfactory exposition
of axtexpal finsncial control is revealed. A commetent law
adviser with advice from financial and administrative ex-
perts would £ind 1t a simple task to relegate a great deal
of minutiae to the financial reguletions and to sbmld the
remaindsr into & worthwhile irstrument of external oemtrol.(l)

An examination of certsin reguletions, euch a5 the atan~
dard financial regulstions for local authoritios in Trupavasl,
will reveal a wide range of comtrol in the financial proce-
durss of lecal authorities. Iu matters such as stowres on~
trol, tontrol éver imcome and expenditure and €. imvitelion
of tenders o comprehensive and detuiled procedurs is laid
down. However, many of these regulations should be sesn
more in the light of internal than extermal comtrol. The
Province merely lays down & standard code which may be udopted
by loeal suthorities, It is desirabls Sthat leeal govermment
shou'd4 have strict rules governing the handling of its finam-
ces, and most local euthoritiss have alresdy proamigeted e~
tafled finencial regulations. The preparation of standard
regulations for adoption by all locsl muthorities le an in-
strument for ensuring that certain standards of financial
4discipline are maintained by local suthorities.

The Administretor has strong power to investigate the
finances of looal suthorities when things go wrong and the
rreperation of standard financial by-laws is a form of pre-
ventive control. When emquiriss inte the financial arfaivs
of local suthorities have been comducted inm the past, 1% has

ral suthorities have recommended comtrol on & broader

W ms e.g. the J Commission 1916 stated that ceatral

comtrol should be defined on certalr broad ples and

not toke the form of interference in the de 1ed work of

the local suthority (Op. Cit. Par. 225). The Narais Com-
wiseion 1957/8 went much further and exoapt {nr control
over & few major subjects, recosmended that "all other
controls be greatly relaxed or abolished”{Op.Cit.Par.2)
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frequently dean found that the abaence of rivong intexvsl
financial coatrol is a potent Iactor in the hreakdown.
Conkequent upon this, there has besn a .endency to amend
ordinances generally, bringing in details of control which
balong ia regulationz or sccounting meomals,

It 12 good y.licy therefore, to purify leglsiative con-
trol by removing as much detall ns possible. Administrutive
control is, scocording to Schulte, %he most appropriat: from
of centrel coantrol for promoting the prec er use of loual
powers, and it hes many advantages over legislaiive ocomirol. &)
It has flexibility, and the officials wielding administrative
contrel are experts in their flelds of govermmont, smd there
is contimuity in policy.

It is sppropriaste at this stage to comiider a propesal
for reform that has sometimes been msde, and that is dresti-
eally to refoim the doctrine of ultra vires, vhich is the
cause of many of the haphasard powers sdded in Amsexure B.(>)
This doctriue d41d not emerge in ite modern Lorm umtil 1543
in Great Eritain and 1t was designed, not to curiai) the
powers of local authorities, but to limit the powers of the
new joint stock railway companias. There was no apprecistion
of the far-reaching effects it was to have on mumicipal go-
vcmumt.“) It has been the ocause of & great deal of doubt
in the spheres of judicisl and legislative control, & sub-
joot ably explained by Jemmings.(>) Frofessor Burchell com-
siders the law of ultra vires to bs a relic of the past and
legielation should lay down rether what looal suthorities
ehould Bot do rather tham whet they chould do.(®) wnis 1s
the basis on which t.e Comstitutiom of the State of Few York
wae established, and the foxmula is stated in the single
sentence "Legislative puver, except ss limited by the general
statute of looal governments, is veuted in every county,
city, town and village."(’

zlg Espentisls of Government dy Ermst B, Bohults. Fage 484.
2) Ibid. Page 485. »
(3) Bastable is a critic of gma *naphesard method of expansion® SE

Finance. Fage 115)
(4) Sl;a:lﬁnl Ot of Local Govermmunt' by ¥illiam A. Robeon.
Pages 2427‘2‘&?3

Century of Munici Progrese 1835 - 1-35. Fages 415-418,

) end Law Telating to monf’:at!mriu .

(6) *Some Observations om the legal Pord of ¥ ties}
Councillors snd Town 3%.:!!' Page 1 {Instituis of
Clerke Conferemce 1955).

(7) *A Ksv Formmla for loecal Goversment® by Prsacis
Internstional Union of locsi Authorities Quaxterly -
Spring/Susmer 1961. FPage 113.
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The Harale Commission went so far as to recommend the
abaodenment of the ultra vires doctrine, end steted. "Ths
Ordinsnce should tell munmicipalities what they may not do
roather than p ibe in elaborate cireumlocation what
M w &o"(l)

The Provinces aave alveys beem opposed vo frequent
revigion of the law beesuse of the many decided law cases
vhich interpret the existing lsws. Local authorittes might
also find 4ifficulty in coming to decisions where positive
povwers are nowv 1aid down, and judicial control) wouid ther
tend to g in import ether forms of comtrol.
Vhere councillors are eledted by popula~ vote for relatively
short periods there is always the posaibility that politiosl
survival will take precedence over the public interest. Fur
thie resson perscnent officisls have often expreseed satlis-
. facticn with the positive pevers laid down in statutory lsw,
| ) { and are oypored to too much looal sutonomy.

’ . Differentistion of powers between large snd small ioeal
suthorities would first have to be undertaken in Sovwth Africs
Yefore cemsiderstion could be given to any mev foxrmuls on the
Now York pettern. The woet prectical proposal for mfoms at
this stege would therefore appear %c be a complets review of
the exivtirg laws relating to financial comtrol. Hy xeview
is meant a complete reforming process vhereby laws sxe re-
written in the light of wodern financial and asccounting prin-
‘ ciples, with all Ciner detai) being embodied in subordinate
o legislation.

XN s A 20 Ed e Sald 2wl ¥EIL L

Inefficiency arvising frus the methods o. legislstive
contrel wae discussed under the previous two hesdings. Thare
: are ip addition many restrictions imposed on local goverm
ment by sdmimistrative officisls in the Oemt:al Govermment
and Frovincial Administrstioms. The low itself sy require
thet the approval of the Minister or the Administrator must
" be obtained, "wt the sdainistrative procedures laid dewn
for obtaining such consents is oftem detailed and ovamber-
some; the application of genersl rather than detailed com-
trols wounld Boi necessary wesken sdnministrative supervision.
Bestrictions sre povers when finaucial ssaistance from
the Provines and the Government is required. Attention bas
already been given to the detailed procedures which have to

(1) op. cit. ¥or. 2.
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be followed when houring losns are scught or whemn subeidies
for public healih are required. The State has s duty to
ensure that public monies sre not squandered by local sutho-
rities snd strict contfol namsally follows in the wake of
specific grants. There is, however, & peed to revise the
baris on vhich financisl assistance is given. It was ob-
sarved ahove, for axample, thet the Central Uoverrmamnt be-
came convinced that under the Estional Housing Yormuls cor-
tain local anthorities after 1950 were wasting money om non~
essential items instead of devoting the funds to bouaing.
heovoriingly, the policy of granting housing losps we: po-
vised and the formla abandoned, and there wves & »viarn to
the straizhtforvward me.ncd of granting loans and leaving
the reat to local suthoritiec. The importent point to note
here iz that once g loan has Seen approved the Governnment
accepts finsmcinl vertificatas on the progrese of thus sabeme,
without detalled shecking of expenditure, leavingz the Pro-
vineia)l Aulditcr to sound the ‘.uarm 1f any of the funds are
not spent on housing.

At the other eztreme, it was chaeyved that the sxpsadi~
ture by lcowl suthorities on health psrsomasl where the State
refunds a portion of the costsa is subject to the cuocsest ad-
mintstrative serutiny. l’ The detailed sdministrative comtrol
which bas followed in the wake of fineancinl assistanoe has
been 8¢ severe that meny local authoritiecs have forfeited
subnidies rether than suffer the delaye and inefficlemey
arising trom such detalled contrel. It was nuted adove
that Schults hes commented favoursbly on central adwiniste-
tive comtrel in preferemcs to detailed legislative csatwel.(2)
However, he 48 also guiock to mote thet sdministrative comtrel
can lead to unwarranted interference. Administrstive officials
of ihe Central Govermment and Provineclal Adainistrations move
from cue post to ancther, snd seldom becoms experts in any ome
risld. TIocal experts thms becowe intvlermut of what sppears
to be interference in irrvelevant detail by external adminie-
trators. There is the further point that the Central Govern~
ment ond the Provincial Administretions take on vast progrea-
wes of control without having en orgsmisation adequate for

the task.(?)

rell . allowance is paid % a Bentu uidwife, the
o ix tpp;; of the Department of Heelth wust be ob-

{2 o 95,
?;; oengess t4 fooal I entthy Professor G.H.L. 1e May.
(RanSoipal Affairs - August 2954. Page 33)
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The most imporiant form of Provincisl contrel is the
Jeteiled andit carried cut by ihe Provimelal Auditor sod
becruse of thls many other administrative controls should
be relexed. There iz seldom any quarrel with ilLe sesen—
tiality of some form of Provimelnl control over the finman-
clal conduct of loeel suthorities, @1’ the post-audit of
sccouwnts vemalns the best weapon for sveomplishin, thin.

The report of 1k ivovinclal Auditor to the Adainistrator

1s an effoetive chock om local authorities. Im public
adninistration tho popular demsind for accountability maices
audite more pecessary in *his sphere than in the privete
sector. The l2ck of continumity iz menagesent is oms ilopor—
tant resson for this. Entrenchment in powsr umey scmetimus
seen more importzmt to elected represertatives than finemoeisd
strength, and becsUse extornal control ensures that the pubtiis
interest must take precedence, 1t iz necsscary.

Yet it is precisely tecouse the provioeisl sodit of
local guvernment ts ias y and has become 8o Wo-
cepted, that there could with advaatage be & cunaideralils
relaxation of detailed control by sdmiristrative offisials
cloewhers. There has been ocriticism of provinmcial andit,
firstly on the grounds that the reports are submitted far
oo lete for effective aciion to be taken avd seconily that
they are finsnoial sudits and nct efficlerny audite. It does
aoct follow, hiwever, that Provimeisl audiis cannot be improved
to achisve sowra of the objects set forth above.

Uafortunately, there is am apparvent lsck of wnderstanding
e the main objects of finannial counirol. It would be sdvese
tageous 1f the Provinoces would sccept the views (a) that cuoe
effrotive aystems for the audit of sovounts, the grentiag of
borrowing povers aad control ovar taxation e besk Wilt vp
and taking lsto account the fmet that the Admimistrator pos-
sesses & far-reaching wWltimate power to couduct su enguiry,
the other spheres of financial ecntrel are relatively unim-
portant (b) that where it is necessary to retain finmsncial
eontrol, this should be dome by the establishnent of clemr
formise and broad consent rather than Yy detailed oheoking.
"Manngement decisicns muvt be dispersed while sssential con-
trols are maintained.*

What for wxemple ,is the odject of finanoial control over
the Borrowing opsrations of looal suthorities? It iz to on
sure that looal dabtdowmtﬂsctoapeutmﬁnmw
Wmmmnutwm.eammmtmm
rities do not defsult in losn repaynsnts(as Lappened in sume

Commi inte the Xleotrioity
W m wm 195??@!;:967 . Fage 179)
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American cities in the 1930%) to emsure that an wnwarranted
debt turden iz not placed on the shoulders of fature geners.
tionw. It was oboerved in the suove discussions on loex
finmnce that many geperal tests are uwsed in osthey countries,
In the United Zingdom and South Africa, bowsver, local avtho-
ritios must pubmit full Jetails of sost, plans and other de-
taile vhenever an application is made to finmance the purchase
of capitsl worke , - way of lm.(l) The main purpcse of
finameial e.nmtrol is thus lost in & weltsr of admindstin-
tive detall.

4. Uz Rl vy & 3 N B 18

The analysis of Provimcial fipancial lews cobducted in
previous chapters has L.iicated the advantages of wniform
finepcial legislation. There should be some machinery fox
promoting uniform orxdinances and regulations for the comfuot
of financial affairs. In the wes’ern demscravcies thewe is
antipathy to the word uniformity when used in reference %o
an omnipotent State on the YBig Wrother is watching you”
pattern. (7) The unirormity being here suggested with Tegand
to Provincial legislstion, bhowever, has nothing to do with
the fremdom of the individual nor the aytobomy of looal
government. It vould not impose any lurther restraints on”
loeal governsent then exish at present tat would lighten the
general sdministrative burden. vhere icoal differencec re-
guire different laws, this cen owsily be catered fox.

wgo achieve inter-stste tar uniformity i is mod
necessary that every state lapoee mctlL By
texez a8 exmctly the same rates. Fach siate has its
own particulsr revenue needs, and its own
shoice &s to the distribution of tax bturdens snong
economic snd social 5. Unifoxrmity sould not ex~
tend to identity of rates and exemptions, or even
to identify in the taxes imposed.. Ifa atu%n chopaes
to levy & rognlstnr{‘cw store tax, and the courts
approve, it should free to impose the tax. Bu* the
basgs ofmmmormsmuaumzmm
state to state, end included and excluded el ements
should be ressopably uniform, the language of the lsws
showld be identical, the regulations should be identical,
and the tax returnc forms should be idenmticel in #12
points, except the caleulation of the tax on the basis
af the statutory rate.” (3)
The compilstion of Anmexure B has made it possible to
arsw the clear conclusion that unifermity would be ad a0

tageous, & conclusien which has beenreached eluewh

gizlation should he

Engiand this method i6 copsidared by some to be out-
W gdul; see for ipstance the views ¢t H.B. Page, 013
Wotm'mu*mpimwﬁz and
Fublic suthorities®(Y. M.Z.4.-U.K. 19%9)
(2) Gecrge Orwell in "Nineteen Eighty Fowr®.

"
Sohmlts in "American yubiic ¥ o". .
Eii %'momzzﬁgslataw Emoyolopedis of Sooial Sciemoes

L
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Experience in the past Mas indicated the ai1ffisulties of
nl.n? watlform provineial legislution on & voluntary
is. Frinoiples of fimemcisl comirol have universsl

pliution. and the fleld covered in this work could fors

a siartirg point. The introduction .2 a uniform cemtral
finaneial policy inm respect of netive affaire, houning ead
publie health st naticnal level hus slrealy been noted.
Thir has led to the view that a HMiristry of local Sovernment
wmay be better than the Frovinsial cortrol revenled in An-
neTL™e B.(z) It is "eesler tc make a single solution and
apply 1t wholesale than Vo make a veriety of solutions end
have them applied plecemeel.’ )

There has been s thirst for uniforn legislation in loecal
governnent sphares in South Africa. 4) The question whether
this oculd detter be achieved under Central Government than
under the existing Provineial Govermament involves constitu-
tisnel problems which are mot relevant hare. For fnstance the
system of having 2 general Ministry of Leoal Guvernmeat as in
Great Britain, has been crxPticised o the Jrov.d st separate
specialist State depertments would better be able to comikrol
lovel govermment in their specialised spherss e.gx. fizanoe,
housing, hesith.

The main eonclusion to be drawm here is that extermal
finaac.al control could be greatly improved by arafting sai~
form financial laws for use in sll Provinces, vhere this is
so elearly possible in the many erxamples given in lamexure B.

5. m rwm nutim m three tiers aof
) 't aho Y .

Much has already been said in comvection with fimaveisl
relations and the importunce of the subject in the field of
financial control. Eapid urbsniscation has caused the boun-
daries between purely local and natiomal sexvices to be con~
piderably bimrred. Adam Smith stated thet it wks propex that
mwuozmwummwmh&%nmw
and paid for by the citisens who benefit thr.aely. ny. J.R.
Hofueyr, when Minister of Finanoe, stated that local suthorities
shonld be respomsible for services the necessity fur which arise

1) For example, in the case of Uniform Hoad Traffic Oxdimences.

52% 5« hooli Gév«nnnlnt Finance in South Africa by De. X.Q.
W golitwu by A7, Laski (4th paition 413.

8} Yor 8 miw of statemeats tc this effect see ormity
i Provineial | lation®. Gp. cit. roge 202 ot s0q.

HE

Grammoxr of Poll "3& Cit. Pl&! 419. 1.
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85 a rerult of the close settlesment of people in coeuntities, (1)
The Borckenhagen Committee alsc zccepted the prireiple that
urban local suthc sities should be responstnvis {» -~ fumctions

and services, the need for which is conseguent upon the close
settlament o7 8 body of people or the bemeifit of whieh is sub-
stantislly or wholly njoyed by persons residing in the ares.
Bowvever, nsither the final report of the Borckenhagen Coumittes
nor the report of the Schumann Commissafor have been relecsed
by the Gcvermment, .uod it 18 possible that whem they are re-

1 d, the Gov » will review the functiocns and finan-
ctal relations fully. So far loral authorities, the Provinces
and the Central Governnent have tried to discuus the allocation
of functions on the basis of primciples without & great dwal
of esuccess. It has not been found easy to resach agressent on
hov locel services should dbe fimanced, for sc Px. I ¥, Chester
states “what 15 gensrally reguired ol the Centyul Deparisent
is not coercive astion nor avea sny publicity campaign but
help in making it possidble or easlier for the local au*“writy
to carry through the policy on which both sides axe inm full
agreement® and "there still remains the problems orested by
local suthorities being confined Farlisaent to un extremaly
narrow source of local taxzation.”

The adequacy of the sources of revemue of local sethori~
ties was examined in previouz chapters, and the Jonsiwsion
reached that the property tax, in spite of it v ve
nature, was a suitable tax for local government.' ) in
South Afrisa, local euthorities lo not have to finance the
education, police or welfare services. Im the uase of many
other services which are mot purely locai such:ms housing,
health and national roads, special foasuisme for fimwmoiui
aspistance have been devised. In Great Rritain lccal sutho-

ritiss dspend on the Central Govermment for Lfifty per cent and .
more of their income.(5) In South Afrios the subsidies received -

g? g;. it éﬁ?’m 172.
532 tGentral end Losal Government'. Pages $5/6.

addition to ihe morms of conv ence, stadility sod
+ :‘:rmw. Ursula Hicks alsc stressvs the importamce of
3 s mmvimmuuoxmmmv.
(*rublic Pinance'. Page 271 snd Dsvelopment from Delow.

(5) mzﬁ Administration in Iocal Goveraaent by By. A.H.

Movahell. Fage i5.
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from higher authoritivs smount to 3.7 ° of total expenditure
and 14.17 of net expenditure.’l)

The restriction of locel suthoritiss to one major tax
doen not impose the scme meazure of restraint ss is the
c#se in Oreat Britain and certain other countries. It is
true thet urban locel authorities now perfors & much wiler
rangs of intangible services which must be met from loocel
taxation, dut the productivity of the looal tax due to
eteadily rising property values has so fuxr proved sufficient
to meet increased expendizure. The rate income of South
Africen local esuthoritiss wes 1.257 of the gross natiomal
product in 1942, and 1.247 in 1962,(2)

In recent years and particulaxly in the U.S.A. there
has boen & tendency to press the sdvantages of diversifying
the local tax bmsis. Local evihorities in the U.S.A. have
been afforded acc-:s to the non-properiy tex field, sithough
the prcpcrtg tax siill accounts for ovexr 707% of loeal tax
mn.(:’ Problems have earisem by the prolifexatior. of
nop-property taxes at State and local level. In South Africe,
the property tax is left emtirely to lucal govermment wnd
this field is not invaded by the Provinces or the Centxal
Govarnment. It reems apr-opTinte to reserve sales, exsise
and income texss for the ing needs of ths Certral Govers-
ment and the Provimces.!?

In certain specific spheres local authorities can make
out a strong case for either incressed fimanoial aid: Zor
exsmple through-roads aad hesith services, sad this yrobiea
will be dealt with in the White Paper in the courss of pre~
paration om the fin ‘ngs of the Ecrokephagen Committos sand
the Schumann Comaission. In partioular a decisiom will hive
to be takem vhether to give greater subdaidies for arterial
rowd comstruction (as recomended by the Borokemhagen Com-
mittee) or to meet the locai svthorities' sulmission for &
share in the procesds of the fuel tax.

Book 1966 end obtsined from 51 loual
@ sw:& {y.n&n Bo: Committee (Ses I.M.T.A.

Cit. Pages 15/16.)
(2) wru mﬁam Union Statistics for 50 Years,

tistical Y nuok 125‘ .
Muni Book (U.8.A.) 1366, r?
i&; Te “W ( that 35 mtm has
been s twel w

ture wiing Jubds o mm) ¢ fifteent
m&?}:nmmmulu uﬁnnlwnfou rise
{n that of local suthorities ('mwe Expondi tare

South Africa'. Page 227)
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