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doctrine was Ignited to maiestas, so that if this was the 
manner of Antonins' death it is evidence of the nature of the 
charge against him. A  similar conclusion is reached if Vel­
leius' version of suicide (H. 100.4) is accepted. The intro­
duction of an allegation <y rialestas would have reminded Ant- 
onii’iS of the fate cf Caepio and Mursna. Faced with the pros­
pect of a sentence of Interdiction followed by an iminm^4r.,iC 
death, he chose suicide.1 There is another piece of evidence 
to suggest that the charge was maiestas. L. Antonius, the 
son of Xullus Antonius, was exiled by Augustus after his 
father's death, and while still an "adulescerttulusn who had 
not yet completed his studies (Tac. Sim. 4,44.5). He is no­
where mentioned as a paramour, and seems to have been too 
young to have 'at into political trouble on his own account. 
His crime may well have been that of mourning his father, in 
breach of the rule which prohibited mourning for those con­
victed of maiestas.2

It may be objected that if Gracchus and tiie rest Here 
also charged with maiestas they should also have been pursued 
and executed, or driven to suicide in anticipation, instead 
of being allowed to go quietly into exile. Bte answer seems 
to be that there was an aspect of Antonius' conduct which ag­
gravated his offence, and either prompted Augustus to pursue 
and execute M m, or left M m  In no doubt that « *, «ouU folta.
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Romani Imminutae".

B. "GRAVI m m m  rjlESARBM KELIGIONUM AC vioiaiae 
—  HMEStftTIS ap^LLAHpO"____________

The conspiracies against Augustus which have been dis­
cussed (pp. 189-215 above) do not require the assumption of a 
maiestas shift from the Roman People to Augustus in order to 
put them in their proper legal perspective. Whether as trium­
vir or as pi'inoeps, Augustus himself at all times fell under- 
the category "quis magistrates populi Romani guive imperium 
potestatemve habet" (Dig. W.H-.l.l), so that all plots against 
him, at least until 2 B. C,, are within the framework of acts 
which diminished ’maiestas populi Romani'. That no extraordi­
nary principle had to be invoked for these attacks is shown by 
the fact that the plots attending the 'lectio senatvs1 in 18 
B.C. we)« punished as having been directed against both Augus­
tus and fygrippa (Dio 54.15.1,4), so that this is clearly a case 
where they were injured in a magisterial capacity. The punish­
ment of adultery with Julia as .naiestas carr.ct, however, be 
justified on any of the principles which have so far been con­
sidered. 1* may at a pinch be argued that any disgracefii’ 
conduct by a magistrate or senator could, without offending 
against Republican usage, M  prosecuted as maiestas (cf. pp. 
99-101 above) , but tnis rule would not have applied to at 
least one of the friends of Julia, namely a certain remosthenes 
(P.216 above) , \duitery could in general terms be regarded as 
an 'iniuria' to the woma-t's father (Mommsen, Straf 695,798-S), 
but it was precisely for this reason that he shared a prefer­
ential right of prosecution with the husba-d (Mommsen, Straf
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did the populus Romanus fit into "ego et domua mea”?

Pollack, correctly pointing out that the populus Ro- 
manus, meaning the State, was a juristic person,1 says of 
Augustus (128): "Denn steht eine Person in Vcidergrimde des 
politischen und etaatlichen Lebens, eine Person, die den 
Staat verkSrpart, reprSsesitiert ..." (cf. Syme 519; De Fran- 
cisci 73). Arangio-Ruiz (137) maintains that if "iniussu 
principle" in Digest (48.4.3; cf. pp.290-8 below) can be re­
ferred to Augustus, it would mean that he was a corporation 
sole^ - which amounts to saying that a technical maiestas 
shift to Augustus woidd have meant the replacement of one jur­
istic person (the populus Rcmanus) by another (the princeps). 
Evidence of such a transformation should first be sought in 
the constitutional position of Augustus, and a brie* estimate 
#11'. be attempted of the extent to which certain of his con- 
stitu rional powers furnish evidence of a maiestas shift.

Whether the (probably) proconsular imperium3 on which 
Augustus based his provincial administration was effective over 
th-a governors of senatorial provinces in terms of the original

m a r
Beranger 73.
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right to levy troops (Dio 53.17.5), th, ,ole ortmion «, to 
whether a governor «.. liti.1. for «ale.t$> _  .aether he 
bad acted "iussu principle". Mommsen relies on Sio (53,1.
5,6) for this proposition, but the evidence of Dio on this 
question can more conveniently be considered when the lex 
Julia maJ.esta.tls of Augustus is discussed <pp,$5 S  below) .
At this stage it is sufficient to point out that Dio is against 
Mommsen, for he says that either the Senate or the princeps 
could authorise levies. It should also be pointed out 'chat 
'mains imperium' will not exclusive to Augustus, for it was 
also conferred on Agrippa in 18 B.C. (Syme 337, 389) and on 
Tiberius (Syme 431, 433). A corporation sole would not have 
derived its charter from it power which more than one could hold.

In Rea Gestae (34) Augustus records his pre-eminence 
in *auctoritse', but equality in 'potestas', with his magis­
terial eoUwguss. As 'potectas' was one of the attributes 
which enjoyed the protection of the maiestas law (Dig. 48.4.1. 
1), Augustus in effect attests that in his official capacity 
he received no special recognition from the lex maiestatis. 
The question is whether his pre-eminent auctoritss has any 
bearing on a maiestas shift.3 'Auctoritas* expressed the 
Senate's function of sanctioning the People's acts and acting

1 Mommsen (Staat 2,2. 845,2; 847-8 ; 654-5; 659-61); cf.
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at «M=h M  « .  entitled to ],« roratitBll.l .v a m l t -  
tteref™ -..enHrily ggadgg., the gti„  g g g
to le consulted, m d  the r.lght to lapeet the a e m p t o o  of 
the counsel »Mc h  »as teuderea. Die Smnitea neglected to 
their coat the "ealutaie comlUnm" of -„.„Hue Ponttoe, «ho 
was "auctotitate pvaestans", and Q, i„. fdlus was "consllio, 
auctorltate pmestenttor".2 there 1b a «. -lilar a.eoolatlon 
is "auctoritate omnibus graestitV (Res Gestae 34). mile 
the anctoritas of Augustus is generally regarded as extra- 
CQHStitutional, it hat: a legal significance, although not 
or the constitutional lerel. It was ,-m the principle of pre­
cedence that a jurist's opinion carried weight regardless of 
the merits of his view (SC-ilz, Principles 183-5) „ On a 
similar principle other fiduciaries followed Augustus in dis­
charging fideicommtssa imposed by codicil, althou^i codicils 
were previously unknown: "deinceps rellqui auctoritatem eius
(sc. August!) seeuti” (Inst. 2.25pi-). Augustus acted there­
in on the advice of Trebetius, "cuius tunc auctoritas maxima 
erat", but not even this precedent established codicils ’de 
lure*, for they were not fully recognised until Laheo wrote 
them (Inst. 2.25pr)„ Augustus’ auctoritas had a simflsr 
persuasive, hut net mandatory force,1* when he granted the 
'ius respondeadi' to the more eminent jurists: "ut maior
iuris auctoritas (sc, pnidentium) haberetur, eonstituit ut

^  ( M - W -  ^
112-3); Jolowicz 369.
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maiestas. It is clear that the latter view is not correct, 
if only because the Senate was not a corporate lody. men' 
Ppcmers a-in (188) says that fie grant of 'potestas' to Aug­
ustus was r.ct in the gift of the Senate, but remained vested 
in the sovereign People, which continued to exercise its 
power directly by legislation and indirectly by delegation, 
he in fact means that thfe Senate did not have maiestas. 
remained with the populus Rcmanus. The transitive verb 
'augers' does not have the same force as the intransitive 
•maior ess-='. Auctoritas is the active element, the factor 
which initiates an increase; maiestas is the relationship 
insulting from the activity of auctoritas. In 'r.iaiestatera 
auxi* the auctor augments maiestas, and the result of his 
action is the passive co; •it * maiestas aucta*. In like man­
ner maiestas is the sublet of activity when it is diminished, 
resulting in the passive concept 'maiestas nanuta'. The 
auctoritas of Augustus is evidence not of a maiestas shift, 
but of his pre-eminently favourable position for the initia­
tion of measures designed to augment maiestas.

It is presumably because it is not possible to show 
a technical transference of maiestas from the Roman People to 
Augustus that some authorities have postulated a different

responsible for the original motion.



wird ... Die majestas' is nicht mehr das Attrib- 
utxv einer Bffentllch-rechtHchen lunktion, sondem 
das Insigmum ffir das pers6nUche Msehen des 
ersten fltlrgers.1

this characterisation is partly correct, in that it 
postulates a form of maiestas which is ’sui generis’, but it 
goes too far in discarding the concept of ’maiestas populi 
Romani' entirely in relation to Augustus. toe better approach 
may be to assume the co-existence of two maiestas concepts.
Die concept of 'maiestas populi Romani' still obtained, inso­
far as Augustus' official capacity2 was concerned, for any 
act against him which mediately diminished the People’s 
maiestas continued to be punished under the 'crimen maiesta­
tis populi Romani ironinutae'. It is believed that a second 
concept developed concurrently with 'maiestas populi Romani', 
but independently of it, and it was for the protection of 
this new concept that a new crime came to be punished, the 
crime which Tacitus (Ann. 3.24.3) refers to as "J.aesae re- 
ligionss ac violate maiestt-s". The suggestion is that, at 
lc-dst for the Augustan period, it is not technically correct 
to describe this new offence as the 'crimen maiestatis populi 
Romani imminutae'. It was not connected with 'maiestas populi

Principate.
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Romani', and did not derita 5is existence from the leges 
maiestatis. At the same tia*, however, it did not derive 
from a mere arbitrary exercise of power, but from a series 
of valid principles.

The nature of the "new" maiestas has beer skilfully 
analysed by Dumezil (16-18) , who argues that nigisterial 
maiestas in the Republic had two separate sources. On the -.ris 
hand it was a derivative of ‘maiestas populi Romani.', and on 
the other the magistrates were the successors tr. tiis kings. 
Ultimately both sources wen* back to Jupiter, •’puisyue la 
maiestas populi Romani vient du pacte initial, des auspices 
et des prcmesses de Jupiter, valables pour toute Ig. duree de 
Rome, et que si le rex avait la maiestas, c'etait comma re- 
plique terrestre de Jupiter". "Maiestds iovis" expressed 
something more than a 'maior-minor' relationship, something 
which corresponded not only to 'maior' but also to 'maximus', 
that is, to a 'maior' whose counterpart was all the rest.
The notion of "superiority" which the word implies was eleva­
ted to "supremacy", thus tending to M  a quality rather than 
a relationship. This quality was possessed not by a group, 
but by an individual, and it is fmm this sense of 'maiestas' 
that the word "majesty"2 is derived. This was the fom. of 

w .
Jupiter. The Republic p»rceUed cut the heritage of the Huge, 
fragmenting "mieetaB Iovis" among the m.gistr.tei, and e»,ha_ 
sising 'maiestas populi M i m i '  a. the source, thus obscuring 
the ultimate origin in Jupiter. The fragment. —  re-.,.e-bl«. 
in one individual in the person of Augustus.

interpretation is . reasonable char^erlsa-
tion of the majesty of Augustus on tha non legal eve ,

2 "Majaste" in Dumezil (i»j.
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became po.elblo to bring it, protection »ltM n  th. ambit of 
the criminal law. It 1, proposed to exml„e certain principle, 
which seem to have played the »,jm  part In the process of 
giving legal recognition m d  protection to the majesty of 
Augustus.

"Sacrosanctus in perpetuum ut essem et quoad viverem 
tribunieia potestas mihi esset per legem sanctum est” (lies 
Gestae 10) . The authorities are fairly evenly divided be­
tween -Chose who accept Dio (49.15,b-6-, 63.32.S) for the grant 
of tribuniciaii sacrosano-ity, and no more, in 36 B.C., and 
the full tribunician power for life in 23 B.C.,1 and those 
who follow Appian (B.C.5.132.548) and Orosius (6.18.34, 20.7) 
in postulating the full grant in 36 B.C.2 But the important 
aspect for the present purpose is the grant of sacrosanctity, 
which on both traditions took placia in 36 B.C.3 - ’eo nomine' 
according to Dio, and as part of the full power attested by 
Appian and Orosius,

"Sacro sanctis" meant "sanctified by an oath",4 and 
thus it was that tribunician sacrosanctity was originally pro­
tected by an oath of the fdebs,^ the so-called "lex sacrata" 
which Von Fritz (894, 901-3) believes was equated to "plebei 
Bcitum1', connoting not a lex, but the plebeian oath to commit

i * ! * -

T := 8% ^
(RE 7A. 2.2455-7) .
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in an o--' gave a "reiigiBsen Schimner" to the tribwjicia 
potestas, although in law "sacro sanatus" now meant merely 
that particular form of inviolability for which the sanction 
was "sacrum esse". It is disputed whether the enforcement 
of this sanction by pure tribunician coercitio was lawful,4 
or was based on a distortion of the tradition for party pur­
poses in the late Republic.5 The sources reflect this uncer­
tainty, and seem to suggest that the conflict between the 
principle of coercitio (or direct action) , which derived from 
the tradition of inviolability "religions", and the principle 
of recourse to due process of trial, which derived from invio­
lability "lege", was never satisfactorily resolved.6 The cases 
in the late Republic perpetuate the confusion, for there are

1 Lengle (RE 7A.2.2461) denies the historicity of the oath 
to kill. Cf. Kilbler (RE 1A.2.1685,1687).

2 Von Fritz (loc.cit.) Cf. Stradhan-Davidson (1.13). For 
the view that the Valerio-Horatian substituted a legal for a 
sworn guarantee, although the plebs also insisted on a renewal 
of the oath, see Mommsen (Staat, 2.1,303-4; Straf 581 and n.3), 
and Niceolini (46-8). There were other forms of 'lex sacrata1, 
of which the most significant is that whereby » group bound 
itself by oath to a leader in a military undertaking (Nieco- 
lini 41; Von Fritz, 895-7), the oath being termed a 'sacra- 
mentum* (Niceolini 41) or 'ooniuratio1 (Von Fritz 895-6), and 
those bound by it being known as 'milites sacrati pjiccolini 
41; Von Fritz 895). The oath was frequently strom by clients 
to their 'paCronus' for the purposes of a military undertaking

g m m m E

Appian (B.C. 2.108).
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was pure coercitio, derived from the sworn rather than the 
legal aspect of sacrosanctity, when the tribune E. Atinius 
Lsieo attempted in 131 B.C. to hurl the censor Q. Metellus 
Macedonicus from the larpeian Sock for having omitted his name 
from the Senate list, tout was prevented by a colleague's 
intercession. Cicero (Dorn. 47.123) says that con­
secrated Metellus’ goods, but denies the legal efficacy of 
"ille furor tribuni plehis ductus ex non millis perveterum 
temporum exemplis.” The elder Pliny, the only source to 
discuss both the capital and the pecuniary me=.3ures against 
Metellus, says that after the. intercession at tlie Rotit "alieno 
beneficio postea vixit, bonis irie etiam conaesratis a dairnato 
suo" (N.H. 7.W.144) , which suggests that t'-.s c jiisecration was 
effective. An analogous case is the violer. • a" rest of the 
consul L. Marcius philippus for interrupting .-I. Livius Orusua 
in 91 B.C. (Val.Max. 9.5.2), But in other cassi the affrcmsd 
tribune prosecuted for perduellio or maiestas, such as the 
charge of maiestas brought By C. Flaminiu.i against his fattier 
(p„ 34 above) , and the prosecution of P. a-ip-io by Ti. ClamSis 
fissllus, ”ctii equum in oensura adBmevat" (fell. S.S.l) - 
clearly a maiestas charge: "P. Africanus 'pro se contra
Tiberium Asellum* de multa ad populisn" (Bell. 6.11.9),
There are some borderline cases. Mhen I. Aimius Uacas 
criticised the action of Ti. Gracchus against M. Octavius, 
Gracchus both arrested (coercitio) and tried to prosecute 
him (Plnt.Gracch. 14.4-3; U vy Per,5B). In 169 B.C. a fread- 
man of the tribune P. Rutilius appealed to the tribunes 
against a directive of the censors C. Claudius Pulche* and H . 
Sempronius G-acchus. W e n  Rutiliua alone interceded, the 
censors inducted the freedman for naiestas. Rutilius V~nS

diem dixerat".



proposed a law in the concilium plebis to Invalidate the cen­
sor's location of public revenues, the censors appeared to 
speak against it. Claudius «as intertupted and ordered a 
«praeco’ to restore order. Rutilius left the meeting, com­
plaining that he had been deprived of his authority. The 
next day he consecrated the 'bona' of Gracchus (coercitio), 
foe having prosecuted the freedman after he had appealed to 
a tribune, and indicted Claudius for having takei -die meeting 
out of his hands. He then seems to have prosecuted both 
censors for perdueMio. A  day having been fixed for each 
accused, Claudius was tried first. It was a close finish, 
for the final acquittal was by a mece eight centuries. The 
case against Gracchus was dropped,1" Die significant feet 
emerging from all the confusion is that in the late Republic 
tribunician sacrosanctity was a. .mrtioularly fertile field 
for extensive interpretation (cf, Mommsen, Staat 2,1,305 and 
n.l; Slber, Analogic 29).

Dio (N-9.15,5-5) describes the grant of sacrosanctity 
to Octavian in 36 B.C. as -c6 jifrre SpY? nfts XSfia -ri 
sorflac, adding that the sanction was tote a$tct< tSv
■eoioCto ‘Ci Spdcfavto c?ff*ep tnl. SttiidpXV
S-cStcuxTO . Dio does not at this point enlarge on "the penal­
ties which had been prescribed in the case of a tribune", but 
elsewhere (53.17.9) he 16o»«(. t 6,|»PXi«» x » « -
ti&vrt ... SCBtuo-! oTst-ri (the emperors In general) ... 
i|lpl^E«ea(, i«l» 6pa «  »  6p«.x6-™»v ^  ‘T O
5,XXa Kal x5y4i S 6 $wn, xat RKpi-cov 'ciiV OTt'6"

.til 4c » a  l»aTS z,n" as ,
Biis mi. In Bio's opinion, m  extension o£ the P— «  of
M - " . —  t a b — . M :  —
power 8<m«»sp ^  lidxim (53.17.1H). I” th" -
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case of the tribunes.

Dio (4-9.38.1) attests a comprehensive grant by Octavian 
to his sister Octavia, and to Livia, in 35 B.C.: (Katffap) t'a. 
|i£v ifr-n̂ tcreSv-ra of S-vepiXeiro, tfi 6’ 'OxTooufq
ts Atoofq xat eixSvaS tat 'ci. -ca <r<?&Yepa, Evsu x-optoe 
-riv^C StotxeCv, -re &8e&C xa?. &v<ppicrTov 5x totf 
5(jofov -roEC Stiia&p x o lC Sx-Eiv gStozev. Hohl (Caesar 70) 
finds a precedent for this grant in the traditional rule con­
cerning the Vestals, whereby 'X Numa eas) ... veaerabiles ac 
sanctas fecit" (Livy 1.20.3), but Strack (368.5) rightly points 
out that "sanctae ut essent" was not the same as "sacrosanotae 
ut essent". Dio (59.3.4) seems to support Strack, for he 
makes no reference to &x t o8 ijioCou toCS Stui&px oiC 
when he reports the grant of tEv &ei$ap6£vuiu te the
sisters of the emperor Gaius. As no other precedent suggests 
itself, it is assumed that the grant of sacrosanctity to Oc­
tavia and Livia marked the introduction of a new principle in 
Roman public life, and a principle fraught with anomaly. 
Although the grant of the powers of an office, separated from 
the office itself, had been recognised since at least 211 B.C. 
(Siber, Verfassung 208, 214-8, 281), it is startling to find 
the rule applied to women, who were absolutely ineligible for 
office (Mommsen, Staat 1.493; Schulz, principles 208). It is 
true that the separation of office and powers was often ex­
pressly designed to empower someone who was otherwise in­
eligible (Siber, Verfassung 2W) , and indeed this is precisely 
what happened when the patrician Octavian received tribunician 
powers (cf. Grant 450.7). But this was only a relative ineli­
gibility, for Octavian could have become a plebeian by adoption, 
«  Clodius had done in 59 B.C. Nothing, however, ccnald have
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Oetwla and Livia to be puni.h.M They ooula „b„,0„ ly „ t 
b.v» resorted to coercitio, nor does the power to prosecute 
—  t0 h" «  b" n "»Ualle tc then. The general prohibi­
tion against prosecution, by mren (Mc.en, Straf 369; SchnU, 
principles 209) does not seem to here admitted of m ,  excep­
tions in the comitia, while the limited special cases in tbe 
indicia publics (Mommsen, Straf 369 and rat. 4,6,7) do not 
include the sort of charge wiiich a violation of sacrosanctity 
would have involved. Mommsen (St-.-af 369 and n.6) asserts, 
on the authority of Paninian (Dig. Ik8.4.8) , that women had 
on unlimited right of accusation for maiestas. But as Pap- 
inian’s precedent is ”Iulia (Fulvia?) mulierrr who gave Cicero 
evidence of the Catilinian conspiracy, he probably means no 
more by "etiam mulieres audiuntur" than the admissibility of 
their evidence. In any event, the absolute inaccessibility 
of the comitia is decisive, for no conceivable extension of 
the maiestas statutes, as they stood in 35 B.C., could lave 
made the quaestio available to Octavia and Livia.

Why was sacrosanctity granted to Octavian's womenfolk? 
Mommsen (Staat 2.819 and n.3) believes that Octavia was honour­
ed as Antony’s wife, rather than as Octavian’s sister, but 
Hohl (Caesar 70) points out that Antony rebuffed her at Athens 
in 35 B. 0., and on her return to Rome Octavian told her to 
leave Antony's house (Plut. Ant. 53.2,54.1). Kohl’s argument 
can be taken further. The release of Octavia from tutelage, 
simultaneously with the grant of sacrosanctity (Dio 49.38.1), 
would not have been in Antony's interest if he had a 'manus’ 
marriage with her, nor would the release In such a case 
been within Octavian's power. It therefore seems that she 
was released from the agnatic t-jtelage of Octavian. And m o  s 
contrasted nev fe*tvf*ca. ••• *9 & OsTooof?
(49.38.1) implies that Octavian deferred the imme a e ono
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cent of that which he uses when he credits Caesar with a 
similar pretext (p. 142 n.2 above). But the significant dif­
ferent is that Caesar relied on an injury to actual tribunes, 
but Plutarch says that an affront to Octavia gave Octavian 
an equally valic excuse. Ihis seems to make it clear that 
Octavia was not honoured for Antony's sake, but the matter 
goes even farther. When Octavia was rebuffed, Octavian de­
livered polemics in the Jenate and to the People (Plut. Ant. 
54.1, 55.1). The incident is not to be explained a$- a stock 
example of Caesarian tendentiousness, nor as an error by 
Plutarch. Octavian would not have based a propaganda point 
on something which was demonstrably untenable (of. p.191 
above) , nor would Plutarch have recorded an event which de­
pended on a striking constitutional novelty, unless the evi­
dence had supported M m .  Octavian's polemics on the incident 
probably made much g'.ay of his 'dignitas', and Plutacch would 
have recalled that Caesar had also linked his dignity to 
tribunician sacrosanctity.

Although Mommsen (Staat 2.2.819.3) holds that Octavian, 
in making the grant to Octavia and Livia himself - EStexev 
(Dio 49.38.1) - acted under his triunwiral authority, he 
elsewhere (Staat 2.2.872-81, 909 and n.l) suggest; a better 
answer when he assumes that the grant to Octavian of the tri- 
bunieian pomr for life in 36 B.C. (as ttamaen dates it) was 

hy a iex which was the prototype of the ’lex de imperco 
Vespasian!'.2 Even if sacrosanctity alone was granted xn 36, 
a lex can still te assumed (Dio 48.15,3-5; Bes Gestae 10,
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rf lM«v3«n's authority for the grant to Ootmt, „ a livla.
It I. possible, therefore, that Oetaviai aeoeed, « „  
tat* Bublieeiur. rerum", that tonrer Injured Octavia or Livia 
would be deemed to have violated the aacro.encttty of Octavian 
hiaaelf. It would follow that a breach of the decree would 
have been punished fay Octavian, either by coercitio or fay a 
prosecution for maiestas in the comitia -t-yjh-H-?,

The grant of sacrosanctity to Octavia and Livia is 
one of the strands in the formation of the concept of "domus 
Caesar is" (cf. Mommsen, Staat 2.2.819 and n.3). Whether this 
concept is to be regarded as an extension of 'maiestas populi 
Romani' depends on the view taken of the relationship between 
tribunician sacrosanctity and the crimen maiestatis. Mtsimsen 
(Straf SiB-ti) has postulated that the crimen maiestatis origi­
nated in the revolutionary period, to protect the maiestas 
which he believes was originally the tribunician equivalent 
of the potestas of patrician magistrates. Mien the tribunes 
became proper magistrates the 'crimen maiestatis tribumciae 
imminutae' became the 'crimen maiestatis populi Romani utrai- 
mrtae'. To tha general arguments against this view fPoHack 
162-4) may he added the objection that Mommsen's hypothesis 
Rust presuppose a 'maiestas plebis' from which tribunician 
maiestas was derived, but such a concept is not justified 
(p. 13 above). The passages on which McniBsen relies do 
not assist him. He cites Cicero (Invent. 2.17.52), claiming 
that it is a case of diminished tribunician maiestas. But 
Cicero says: "At enta gui patrie potestate, hoc est privata 
qtiadam, tidbunieiam potestatem, hoe est populi poteststem. 
inftmat, minuit maiestatem". the diminished maiestas os 
= l m d »  t W t o f t b .  th. ^  P=t-t.
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ly Meniag. ( M l U c  tlf, 100.1), «ho h,U,«, M  ̂  g .  
Irtsr law wai.tsmc. to the ™ U 1  of „th,r .^titrate 
diaig«d »» vl», «M1« retiatame to » ttllme ti„ay« 
maiestas. The inference to be dram from this would be fei-.. 
reaching, for it would meen not only a tribunician origin 
for maiestas, but also th- restriction of Satirniinus' law to 
injuries to tribunes. But Greenldge has not noticed that 
the resistance of P. Rutilius' freedman to the will of the 
censors was maiestas (p.234- above) , shUe Caesar’s resistance 
to Bibulus was one of the matters or, which the Optimates were 
so anxious to interview him (p.109 above).

Niccolini (49-50), accepting the crime of "tribxmicia 
potestas minuta", believes that it was capable of extension to 
persons other than tribunes. He cites the case of the lictor 
who was hurled from the Tarpeian Rock for interfering with the 
'viator' of the tribune leilius (Dionys. 10.31), and argues 
that the tribune’s sacrosanctity extended to the person of 
the official who was charged with the execution of the tri­
bune’s orders. Ciaceri (253-4) takes the argument further 
by postulating sacrosanctity as the source of the extension 
of the maiestas law to the person and dignity of the princeps. 
He argues that it is because of the sacrosanctity of the prin­
ceps that Digest (48.4,lpr) equates the crimen maiestatis to 
eacrilegium, but this view is based on a misunderstanding of 
the crime of sacrilegim. (pJMMlelc). Ctocri also relies

1 See pp. S2-7 above. See al.o the .rgu-ots of Pollack
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lative m d  exerative (cf. Crmt «(-53) of «,. pom,,
when h. loosely c c p m s  It with "cetra i,peM.". It it had 
teen the source of the crimen meieetatto, lacitu, would not 
have failed to mention his bugbear at this point.

Although the tribunician origin of the crimen maies­
tatis is not accepted, it should be pointed out that the ap­
parent inability of the Romans to resolve the conflict between 
"Mligio" and ''lex" as the theoretical basis of sacrosanctity 
csnnot be overlooked, and it is possible that this conflict 
remained unresolved when tribunician sacrosanctity became the 
special preserve of the emperor and his house. Hie parti­
cularly wide field of extensive interpretation which was in­
herent in the concept, and the possiKLity of arbitrary action 
offered by the notion that the tribunes were "religions 
iisviolati", made tribunician sacrosanctity one of the princi­
pal avenues for the importation of new aspects into the 
crimen maiestatis.

"luravit in mea verba tota Italia sponte sua et me 
U 1 U  quo vici ad Aetium ducem depoposeit. luTBverunt in 
eadem verba provinciae Galliae Hispaniae Africa Sicilia 
Sardinia" (Res Gestae 25). The 'ooniuratio' of 32 B.C. is the 
basis of Premerstein's analysis of a fundamental facet of the 
Augustan Principate.2 His argument is that the key to ̂Aug­
ustus' position is his vast expansion - the 'clientele' con­
cept, rather than his constitutional powers (6,13,22,25; cf. 
Grant 318-9). The Republic had known oaths to faction 
leaders, such as the Italian oath to Drusus in 91 B.C., Cinna's

1 Which is the aspect stressed by ^  ^

-----..... ' L
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6y th« S.n.te and Feopl. » „  a « ,« f0— aUty, a ,  the 
oath was a univ.real eui»age which ailro>c«<I oggoattioo (*3; 
cf. Homo 210; Grant 419), and would have been effective evm 
without an appointment as caimandei- (51). The deponents wee 
in the 'fides' of Octavian, feeing bound to asist him with arras 
(UH-5) ; "in fidem sese dare" also (significantly) expressed a 
client relationship between Rome and an ally (18). Mommsen 
(Staat 2.2.792-3; cf. Hammond 104) believes that the only oath 
was the military service-oath (aacramentum) , sworn at a prix 
ceps' accession and at each anniversary thereof, but fremee- 
atein shows that soldiers took the oath of allegiance together 
with civilians (73-5). Die oath was termed a ’’sacramentian" 
because it replaced the old military service-oath, but unlike 
the true sacrament it was sworn to a commander in his personal 
capacity, not as the holder of imperium; it was therefore a 
personal tie between the princeps and his troops, sworn before 
his formal recognition (78, SI). The oath was not affected by 
the "restoration of the Republic”, for it had nothing to do 
with the "res publics.".

Premeratein reconstructs the terms of ttie oath, rely­
ing on the oath of Gangra (Dessau 2,8781), which was sworn to 
mark either Augustus’ 12th consulship in S B.C., or the incor­
poration of Paphlagonla in Galatia in 3 B.C.; the oath of 
Aritiuns (Dessau 1.190), sworn to Gaius on his accession; and 
the oaths of Assos (Dittenherger 2.481-5), sworn to Gaius «t 
the sants period, and of Sestinum (CIL 11. 5998a). toe argument

L
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O C M U a  in 32. the provision to tt. M M „  
the -iBtolti* of th. princeps .re also the "tetatoi" of th. 
d.»on«its, corresponds to tin, sitetlon to 52. there 
» frfv*t. feua (inialcitie) h.tm.n Octmlo o l  mton,. lit 
Jntony *as not declared « -hostls"2. But imr m ,  a.cJarM 
on Cleopatra (37,Si; cf. Syme 291; Grant (U9), so that the 
"inimicl" of Octavian became associated with the "hostes 
populi Romani", 'this is reflected in the Aritivm osth; "erm- 
gue, gui in eum hostili ammo fuerint, mihi hostes esse duasni”. 
The oath of Gangra has the same basic elements, but with an 
overlay of Hellenism; the attestation by Greek gods ami Aug­
ustus; the express undertaking of an obligation to the pat­
ron's children, whereas in the West a duty to the patron's 
family was an assumed result of 'patrocinium'; and the duty 
to report hostile acts by the princeps* enemies (47-8, 66).
In the oath of Gangra &x.6pol expresses both "inimici" and 
"hostes", but the absence of icoX6|itoi, which can only
mean "hostes", is significant (51). Botis »he oath of Gangra 
BT.ri that of 32 weie sworn by provincials as well as Roman 
citizens (50) .

While the oath of Aritium required mutuality of "inin- 
ici” and "hostes” only, that of Gangra imposed the same »fXot 
and SyOpol . PremeMtein's explanation (>8-9) is that 
the oath of Gangra corresponded to the typical. "Klentelvertrag” 
that is, to a 'maiestas' treaty • while that of Aritium

1 Homo (232-3) discusses the first th»e oaths, W t  „ith-

for his account of the terns ot g g) - corresponds
would respect Gaius anu his sisters l • If the oath of 
closely to Suetonius' version (^a • •  . Mc h  ̂  doubted by

S g n L A  f— u -  f. « .
oath must be assumed.
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to fart the typical ',al.»t^' treaty coofiaM .uoaUty to 
enmie., snob a. tho.e eith the Attollam, Hhodea, a»J e ty_ 
Xem. In any evemt there no nuttnel trlenl. In the oath 
of 32, for Premerstain f49) deletes this part of the Gangra 
oath in order to arrive s.t Octaviar's "Urformel".

Ihe official Ixue emphasised the volimta-.—  nature of 
the oath - ’’sponte sua" (Res Gestae 25) - dn order to present 
Octavian's 'clientela* as the lineal descendant of the Bepubli- 
can ‘'Gefolgschaft" (62-3). But the provincial oatii (Res Gestae 
25) is not described as spontaneous, for there was no need to 
show that subjects had acted voluntarily (62). In fact there 
was considerable pressure, even in Italy (42, 62, 81; cf. Syme 
P8N-, 287, 269). The Republican tendency for a ’clientele1 to 
be inherited2 made it a simple matter for the following of Aug­
ustus to pass to Tiberius by an oath to the latter which, al­
though extra-constitutional, strengthened Tiberius’ hand when 
he negotiated his accession with the Senate (56-5). After 
Tiberius the oath becsme a standing fcmaJ-ity on accession, 
with annual renewals (59-60). Renewal became associated with 
the oath to the princeps' ’acta', whose compulsory nature 
tended to deprive the oath of allegiance of its voluntary 
character (51). The absence of Bn-asea Paetus from the annual



r

(Ollk. « «Meata, «l»«on.hIP. Oot»,i„ „ „  tte ,m M „,  „  
against Italy and the Western provinces, in a relationship 
which was not created by law, and which depended on physical 
force for its maintenance. There was also the typical bi- 
laterality of rights and duties - "do ut des" - for the 'bene- 
ficium" which the deponents received was 'libertas' (cf. Kun- 
kel 335.-6), But there are important differences. As the 
'patrocinium' was extra-constitutional, there can be no sugges­
tion that Octavian’s position as the sole 'maior' made him a 
corporation sole, and indeed there is ilear evidence that his 
'maiestas' was not the same as that of the populus Romanus.
The oath imposed an obligation on the deponents vis-a-vis the 
members of the house of the 'maior', a concept quite inconsis­
tent with 'maiestas populi Romani'. Hie only possible posses­
sors of maiestas proper were the populus Romanus, and the magis­
trates who derived their maiestas from it. There is no reason 
to believe that in the Republic the members of a magistrate's 
household enjoyed the protection of the maiestas law. Indeed 
this was probably impossible in law, for "delegatus delegare 
non potest". In any event, the protection which the oath gave 
to the princeps' family did not arise derivatively, but was an 
original incident of the 'clientela' relationship - by implica­
tion in the West, and expressly in the East. It Is this

■ B I B :
rei publioae universe® m  the 
succinct style for a Roman statute.

L
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Octavian’s po.lemics in respect of the affront to ocrtavia (p.
238 above) , there seems to be no case where the sacrosanctity 
of a female member of the house had significant consequences.1 
Bat the oath of allegiance U d  results which appear with some 
prominence in the sources. Tiberius Gemellus would not have 
the guard officers take part in his enforced suicide, Ac 
pfcx fc&av a&Totp&topoC i.*oy<5.vooC icpoC ^pe-v 5.vat- 
psrffBat (Philo Leg. ad Gei. S). Burros advised Hero that 
the praetorians would not execute Agrippina-, "praetorianos 
toti Caesarian domui obstrXctr esse" (lac. Aim. 14.7). It may
be that the grant of sacrosanctity in 35 B.C. was not repeated, 
as the oath of 32 -was regarded as an adequate safeguard as far 
as women were concerned. In a certain sense the oath was not 
so much a substitute for sacrosanctity, as a cognate notion, 
fo its roots were similar. Sacrosanctity went back in the 
final analysis to a ’lex sacrata*, a sworn obligation to pro­
tect inviolability (pp. 232-3 above); the ooniuratio of 32 
likewise originated in another form of 'lex sacrata’, the 
"iaoramentum ’ or ' coniuratio' sworn by clients to a patron 
;:"̂o contemplated a private military undertaking ($.232 n«2 
Move) .

Premiers Kein (70-1; of. Kliagrnfiller, RE IA, 2,1672) 
esssrts that the oath had only a moral and religious foroe, 
h-_: that the perjurer was guilty of "impietas'" (- ),
d  a m  t M .  —  w i « »  * "
c=in.p. which could not be punished under Hie lex niaie.tatis;

.  a .  « o i n d  a .  w — « — -
t=s more and more closely. Pi-emerstein'. hypotlesis i. 
Eooegtable, but with modifications. in the first 9la -

L L J



^  ^  _  __ ^
■topirtu", but he doe, not notice M»t I.citu, s„ ,  BjMh««.
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tas” which was "violata" was not, and did not claim to be, 
-maiestas populi Romani', for the latter would have been "ini- 
minuta" or "minuta", and not "violata". Tacitus wsa perfect­
ly familiar with the expression "maiestas populi Romani minuta" 
(Ann. 1.72.3) , and intended to convey quite a different notion 
by "violata maiestas", namely, the "majesty" of teigustas.
This new form of ’maiestas1 arose from the twin concepts of 
tribunician sacrosanctity and 'patrocinium', both of which had 
respectable Republican antecedents. From both was derived the 
notion that the respect due to the new "majesty" was founded 
on an oath, so that a violation was "laesa religio". from 
'patrocinium' came the additional feature of a relationship 
close enough to a maiestas relationship to lead to the even­
tual adoption of the same word to characterise Augustus' posi­
tion. From both concepts, but in particular front 'gatroci- 
nium', came the "dorms Caesaris", the extension of the emperor's 
"majesty" to the members of his house. The word 'maiestas' is 
used to describe both the personal "majesty" of Augustus and 
the "majesty" which members of his house possessed through him. 
When Augustus introduced the practice of addressing his sol­
diers as "milites" instead of "eomnilitones", he forbade the 
use of the latter expression by members of his family, "aihbi- 
tiosius id existimans quam aut ratio militarfs aut temporum 
guiea aut sua domusque suae maiestas postularet" (Suet. Aug.
M). —
Augustan poets: "neque parvum camen maiestas recipit tua 
Ote. Ep. 2.1.257-8)1 -m.ie.tae tua" (Ovid TrUt. 2'“  j*
M  i ^  c
h « . .
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for that owed its very existence to a collegiate office, ae 
"majesty" of Augustus was iunlittshed g»s=l«,ly tecuse It was 
associated with magisterial maiestas, which meant its subordl- 
nation to 'maiestas populi Romani'.

It is this use of the same word to express two different 
ideas which is responsible for much of the confusion in regard 
to the crime of maiestas in the Principate. Ihis is precisely 
the anomaly which troubled Tacitus; "legem maiestatis ... cui 
nomen spud veteres idem, eed alia in iudicium veniebant, si 
quis ... maiestatem populi Romani minuisset" (Ann. 1,72.3). 
antonius is similarly conscious of ambiguity when he says 
that Vespasian, on his accession, lacked "auctoritas et quasi 
maiestas quaedem” (Vesp. 7). If injuries to tile princeps had 
been consistently termed "impietas",1 an important constitution­
al principle - that the populus Romanus was still the State - 
would not have been obscured, and the crimen maiestatis, as 
distinct from the "crimen laesae pietatis", would lave been 
spared much criticism.

As the penalty for violations of sacrosanctity matured 
from direct action into recourse to the public criminal law 
(pp. 232-5 above), so the sanction for breaches of the oarb of 
allegiance assumed a less primitive form. Bie oath to the

superor’s majesty that toipeto. ie us
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although of the whole property, Instead of the half prescribed 
by Caesar - but when the oath of Hrltlu, to Gains,
the prescribed penalty for malestas was already total confis­
cation (of. Tae.Snn. 3.50.6). It is suggest.d that th. oath, 
without any violation of tradition, could be and probably was 
given s more effective sanction than a mere moral and religi­
ous force. The concept of 'cUentela' was a legal one (Mom- 
msen, Staat 3.1.76) , and from an early date the nrlminsi law 
concerned itself with a patron's breach of his duty to his 
client.^ But the public law did not interfere when tiie 
client breached his duty, leaving it to the patron to proceed 
in his "Hausgericht”. ̂ It has been maintained (Moransen, Straf 
566; Siber, Verfassung 20) that the old 1 clientele’ was ob­
solete in the historical period, and had no camwcfcLan with 
the great political ’clienteles' of the late Republic; kit 
this proposition is too wide. When C. Heretmius refused to 
testify against L. Marius, on the ground that the Marii were 
clients of the Herennii, Marius did not deny the 'clientele', 
but claimed that his aedileship had released him fran it (Pint. 
Mar.5), And when Procuius (Dig, 49.15.7.1) equates the posi­
tion of a 'maiestas' ally to "clientes nostros”, he shows that 
the legal principles developed by the old 'clientele' were 
still valid in his day. There is no reason to principle why 
some of those rules should not have been taken over by the

(PuhLic Life 8) 
perduellio
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fecit: „ ■  ».tri, ,ote,t„ in giet.te d«b»t, non »t»cit»t.
«,n=i,ter." (Dig. M.9.5). Ih. o.th of Aritium d«lt » , h  a 
relationship which was in several ways ma.'.ogous to a «i«,»s 
relationship, and it laid down for Ootaviro', guidance that 
when he punished offenders in his Horastio tribunal, the penal- 
ties prescribed for the crimen maiestatis were to be j

Some authorities have maintained that Julia and the par- - 
amours were dealt with by Augustus' domestic tribmiti, but it 
has been suggested that the forum was a public criminal court 
(PP. 221-2 above). The question is whether there existed con­
currently under Augustus both a domestic tribunal ("Hausgericht") 
and a public criminal court presided over by the princeps 
("Kaisergericht") , as Volknann (63-93, 105-26) and Kelly (26) 
believe. It is generally agreed that there was an Imperial 
criminal court under Augustus,1 but there is less agreement on 
the extent of its jurisdiction and the manner of its creation, 
Mommsen (Straf 260-5) postulates a jurisdiction extending 
throughout the empire, independent of the categories laid down 
by the criminal statutes, and having an arbitrary discretion 
on sentence. Other authorities limit the jurisdiction to the 
ambit of certain criminal statutes only, namely those concern­
ing murder, adultery, maiestas, and forgery (Volkmann 89), to 
which Jones (Jurisdiction 481) adds extortion. Hie better view 
is that of Kelly (38-45) , who makes out a good case for the re­
striction of the jurisdiction to cases of maiestas, end even 
then only in the case of acts which concerned Augustus himself.
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by Hadrian "quod latronis magis guam patris iure eum liter 
fecit: nam patria potestas in pietate debet, non atrocttate 
eonsistere" (Dig. 48.9.5). The oath of Aritium dealt with a 
relationship which was in several ways analogous to a maiestas 
relationship, and it laid down for Ootavian's ©iManoe that 
when he punished offenders in his domestic tribunal, the penal­
ties prescribed for the crimen maiestatis were to be imposed.

Some authorities have maintained that Julia and the par- • 
amours were dealt with by Augustus' domestic tritwitd. But it 
has been suggested that the forum was a public criminal court 
(pp. 221-2 above) , The question is whether these existed con­
currently under Augustus both a domestic tribunal ("Hausgericht") 
and a public criminal court presided over by the princeps 
("Kaisergericht"), as Volknann (63-93, 105-26) and Kelly (26) 
believe. It is gene illy agreed that there was an imperial 
criminal court under Augustus but there is less agreement on 
the extent of its jurisdiction and the manner of its creation. 
Rmsen (Straf 260-5) postulates a jurisdiction extending 
throughout the empire, independent of the categories laid down 
by the criminal statutes, and having an arbitrary discretion 
oo sentence. Other authorities limit the jurisdiction to the 
ambit of certain criminal statutes only, namely those concern­
ing murder, adultery, maiestas, and forgery (Volknann 89), to 
Which Jones (Jurisdiction 481) adds extortion. The better view 
b  that of Kelly (38-46) , who makes out a good case for the re­
striction of the jurisdiction to cases of maiestas, and even 
then only in the case of acts which concerned Augustus hiresel .



If, I"—
a .  = « .  a .  »  ̂  u .  o i k - i
for the same purpose would have been s '■ unnecessary duplica­
tion. xt is not likely that Augustus arbitrarily tried s 
of these cases In his criminal court, and others in his domes­
tic tribunal. It is suggested that the distinction drawn 
between the imperial court end the domestic tribunal is un- 
,-ealistic. Volknann (106) correctly sees 'renuntiatio araici- 
tiae’ as the social penalty suffered by "amici” who incurred 
Augustus' displeasure, but this wan surely independent of any 
forensic or guasi-forensic procedure. When Tiberius said of 
Cn. Piso that in certain circumstances ”odero seponamque a domo 
raea, et peivatas inunicitias non vi principis ulcisosr" (Tac. 
Am. 3.12,4) , he made it clear that renunciation of friendship 
was divorced from the exertion of "vie principis". Mien Appul- 
eia Varilla was charged with adultery and maiestas, Mberius 
absolved her of the maiestas charge, end urged her family to 
banish her for the adultery (Fac. Ann, 2.50.1,4). The only 
domestic tribunal in question was that of Appuleia’s family, 
despite the fact that she was a great-niece of Augustus - 
"Caesari conexa". Tiberius' part in the case was limited to 
the public criminal law. It seems safe to postulate that 
the only court of the princeps was the imperial court. But 
this does not mean the abandonment of the suggestion (pp. 248- 
50) that the oath of 32 was originally sanctioned in Ootavian's 
domestic tribunal. The suggestion is that the domestic tribu­
nal of Augustus was gradually elevated to the status of a 
public criminal court, and that it took cognisance of the crime 
which flowed from the tath - "laesa religio ae violata maies 
tas" - and imposed the penalty "suggested" by the oath, namely 
interdiction and confiscation. As the quaestio maiestatis 
could not deal with a crime which did not touch on 'maiestas 
pot u  Romani', the alternatives were either to amend e

t For the confusion »“ l* ° ^ 5 S t " ” e e 1 ^ Y ^ < " -  ■
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new majesty, but a new court was practicable, particularly 
if it could be introduced gradually, t.y Augustus' "back door 
technique”. It Is doubtful whether the imperial criminal 
court was established under an enabling lex,1 and indeed no 
lex was needed. flie super-patrocinium of 32 B.C. was quali­
tatively and quantitatively different from its predecessors, 
for it contributed substantially to the new majesty which, * 
without formal legal recognition, successfully challenged the 
maiestas of the State. It was equally capable of gradually 
giving the domestic tribunal of a ’patronus’ a status which 
put it on a par with the public court established 'n r W  the 
maiestas laws. As Augustus became more sure of M s  ground, 
he was able to extend the jurisdiction of his court to cases 
properly falling under the crimen maiestatis,2 and so to ini­
tiate that blurring jf the demarcation line between majesty 
and maiestas, which was eventually to lead to the appropriation 
of 'maiestas ’ as the exclusive property of the emperor.^
But sufficient of the dividing line survived under Augustus 
to len^reight to Tacitus’ criticism (6m. 3.24.3) that, by 
bringing "majesty" under the crimen maiestatis > Augustus 
exceeded the limits of the lex maiestatis.

There remain three questions arising out of Julia's 
case. Why was Julia herself, one of the beneficiaries under 
the new dispensation, charged with "laesa religio ac violate 
maiestas"? Why did Julius Antonius anticipate harsher treat­
ment than that which the other adulterers received? And why 
was it precisely in 2 B.C. Chat Augustus found it necessary to 
take action against a state of affaire which had p«vailed lor

3 For imperial 'maiestas' in tne uw
(5*3).
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of adultery by one ̂ ho was "Caesari conexa", it was held that 
the adultery fell to be dealt with under the lex Julia de 
adulteriis - "de adulterio satis cuveri lege visMn"
(fiim. 2.50.2) - and Tiberius urged that Instead of xnffor*™ 
tiie penalty prescribed by the lex, she be banished by her 
family's domestic tribunal (2.50.*). Tiberius not only re­
fused (uncharacteristically) to follow an Augustan precedent, 
but by leaving the case to the domestic tribunal ha seems to 
have gone out of his way to make it clear that adultery by a 
member of the imperial house was not maiestas. Even her para­
mour, one Manlius, was merely interdicted from Italy and 
Africa, instead of being relegated to an island (2. j0»5). 
Koestextnann (91) suggests that likerius acted laaieotly be­
cause the case was sot politically important, as Appuleia did 
not represent a threat; he proceeds (5^-5) to compare the 
case of Lepida (lac. Ann. 3.22-3) where, on charges of adultery 
and. maiestas, Tiberius was more severe, possibly because he 
had a political motive against M, Lepittus, the brother and 
defender of the accused. This view seems to he supported by 
the case of H a nrHa Pulchra, a oouain of Agrippina and a des­
cendant of Augustus (Tac, Ann. 4.52.1,4). In 26 A.D. she was 
charged with adUtery with Furnius, and with having attempted 
to use poison and spells against Tiberius. As bath she and 
Furnius were condemned ( M 2 . 6), it is clear that the adultery 
charge succeeded (cf. Ciaceri 254) , but that the case htoi a 
purely political motive is shown by Agrippinas taunt to 
tiberiuB, that the real reason for Claudia’s downfall was 
her association with Agrippina (4-.K.5)* It: MQ 6"e°1
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cases of pressing need.

Before attempting an answer to the questions which 
h^e been posed (pp. 252-3) , it is neceasttry to identify what 
is believed to have been the last of the three great concepts % "
which shaped the majesty of Augustus, namely, the grant of 
the title "pater patriae". The title had been appligd to • /'
Augustus long before it was officially conferred,1 so that 
the official grant on the 5th February, 2 B.C., by tiie uhani- 
mous action of Senate and people,2 was simply the foircal recog­
nition of a position which had long obtained. This »de facto’ “v-.V
occupation of a superior position, followed by *de lure’ re- “
cognition, conforms to the postulated manner of a maiestas 
shift (pp. 133-4 above), and in addition there are all the - "
marks of a maiestas relationship.3 There is, firstly, the '» . '
consto.it comparison of Augustus and Jupiter, which goes back : %
to the original concept of maiestas as an attribute of the gods .
(© 4-8 above). Thus Ovid, when discussing the title of »
'pater patriae': "Hoc tu per terras quod in aethere lupiter
alto nomen hahes. Homiumn tu pater, ille deum Romule concedas’* ; ""
(Fast. 2.131-3). To Ennius (Ann. 6.153) Jupiter was “divomtpie ■'
hominumque pater rex" (Dumezil 17), and in an obvious allusion ? v
to this Manilius (1.7) has: "tu Caesar, patriae princepsque j
patergue". Jupiter was "invictus" (Ovid Fast. 5.126), and so 
was Augustus ar ’pater patriae’: "sit pater invictus patriae’'.

faitig gezShlten Iterationsziffern der ^ P vaterlichen
Funktionen" (2.118); and particularly, een
Majestatshegriff" (2.121.)

u
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veniaeque paratus".

J3ie crucial aspect is the relationship between patez>na- 
iism ana 'maiestas populi RananiN Bremeratsin (186-7), ob­
serving that "pater" often meant "patrdrnis” fwan the point of 
view of the clients, believes that the concept of 'patey pat­
riae * was cerlved from that of 'clientele'. this would nfeafl 
that the conferment of the title in 2 B. C. was the culmination 
of the process which began with the oath of 32. it would 
follow, on the view of 'patrocinium' which has been submitted, 
that the ’pater patriae' was the possessor of "majesty", but 
not of technical maiestas. Alfflldi (2.119) rejects Premar- 
stein's hypothesis, although he concedes that the Republican 
'pater patriae1, before the transformation of the concept under 
Caesar and Augustus, was sometimes addressed as "patronus", 
and inat Caesar’s position as 'parens pt-^iae'2 took on "die 
Far hers des Patronates”. Indeed Caesar’s title tod much more 
than the "colour'' of ’patrocinium’, for Nicolaus of Damascus 
(Jacoby, $..407) attests simultaneous decrees concern icg the 
oath of allegiance to Caesar in W  B.C., and the grant to him 
of the title of ’parens patriae'.3 the sources are inclined 
to stress the connection between the exclusively Roman concept 
of ’patria potestas ’ (cf. Gains 1.55; Inst. 1»9»2) and tiie 
Augustan title of ’pater patriae'. Seneca (Clem. 1.14.2) 
observes that the title of * pater patriae' Was not merely 
honorific, but expressed the 'patria potestas which

^  M a u i  " " I  —
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Salmon (177) believe, that the title merited the treni- 
fer of the State into the potestas of Augustus, as if into 
the power of a paterfamilias, and gave his Prlncipate its 
final fom. The testinkmy of Augustus Mmaelf sfi«sd to con­
firm the latter point, for he ends Rds Gestae (35,1; with the 
conferment of the title (of. Hohl Augustus 338), and he des­
cribed it as the achievement of his supreme ambition (Suet .Aug.
58.2). There are strong associations between patria potestas 
and maiestas, for 'patria maiestas1 was used as the equivalent 
of 'patria potestas’.1 It seems to follow from Cicero (Quirit,
2.5) that patria pote« tas could he raised to a public level, as 
an attribute of the People itself*. "Vestros denique honores, 
quos eramus gradatim eingulos adsecuti, nunc a vohis universes 
habemus, ut quantum antea parentibiis ... tantum hoc tempore 
universum cuncto populo Romano debeaiflus", Shere is perhaps 
most significantly of all, the strong identification of the 
’pater’ and the State suggested by Valerius Messalla When 
saluting Augustus as 'pater patriae’$ "Quod bonum ... faus- 
tumque sit tibi domuique tuae, Caesar Augustus (sic enim nos 
perpetuam felicitate* r*i publics et laeta huic precari 
existiraamus),.,u (Suet.Aug. 58.2). But the same passage
w d .  «, a .  A ,  1« ̂  a * * " -

1
X,J'

oould not have been oont.mpUtel as 
maiestas.
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eines kaiserlichea Mooopols". AUBUa. (lae.ol .) holds that 
the appropriation of the title by others would 3 ave fallen 
undee the crimen maiestatis, sjid cites tite charge against Cn, 
Piso, who allowed his soldiers to call him "parens leglomsn” 
(Tae. Ann. 2.55.4,80.4; 3.13.3) „ Biis is not an apt example, 
for Tiberius consistently refused the title of ’pater patriae' 
(Tac. Ann. 1.72.2; 2.87.2), and it would be going too far to 
suggest, as an alternative argument, that in Piso's dase 
Tiberius defended the memory of "divus Aug. tus”. Pleo's 
unofficial title is rather to be regarded as part of his gene­
ral abuse of his proconsular imperium. Qier-e is better evi­
dence that the title had legal significance: "Re.legatus
morari non potest Ranae ... quia eonmmis patria est, neque 
in ea civitate in qua moratur princeps vel per quam transit; 
iis enim soils pemissian est principem intueri, qui Roman 
ingrefli posaunt, quia princeps pfetet patriae e'-t" (Big. 48. 
22,18) . Fur the m o  re, the literary tihohis which greeted the
new title, and subsequently stressed its significance, is 
not paralleled by the reception accorded to Augustus* other 
titles and offices and seems to show a realisation that an 
event of profound significance had taken place. Ovid {Trist. 
4.4.13-15) is particularly significant: "Ipse pater patriae ... 
- K k K l D . - t m o n , ' ' " — * * * -  —  
qni* re, est public. «es»r" (cf. M C .  2.8.M-20). “  th.
very fact that it »», t a d  advi^l. «  give *—1

Velleius 2.86.2. Suetonius Aug, 5U‘J- •
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princeps and some of his dependents, as sgainst the rest of 
the community. It is safer to assume that elements a* bath 
patrocinium and patria potestas were fused in the position 
•hioh was finally achieved in 2 B.C. In his capacity as the 
supreme 'patronus', Augustus could demsnd that tha respect and 
protection owing to him he extended to his house; but as the 
supreme 'pater' he could demand respect and protection from all 
the rest, including the members of his own house.

The majesty of Augustus, in common with the 'maiestas 
populi Romani' with which it no-existed, was an unstable re­
lationship, requiring constant vigilance for its survival (cf. 
pp.8-11 above). Instinsky (21-6) shows that under Nero Hie 
concept of 'Securitas Augusta’ was officially expressed as s 
legend an coins, to be followed under Galba and, Otho by coins 
inscribed ’Securitas Populi Romani*, which was a concept quite 
distinct from ‘Securitas fiugusti'. Although tostinsky (16- 
17) believes that tiie word ’-securitas" as used in relation to 
the Augustan period (toll. 2.89.4, 103,3) had only a general 
meaning in regard to the community as a whole, and had not 
yet acquired the differentiated conceptual values which it 
afterwards expressed, he at least concedes that Augustan 
"securitas" was "Vorspiel, ... Working caterer Jahwehnte". 
U »  suggestion is that this "Vorspiel, Vorklang" can be ex­
pressed by the formulas maiestas populi Romani crimen 
maiestatis populi Romani immiimtae; 'maiestas Augusti 
crimen laesarum religiomm ac violstae iwisstati
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ptitidoque damns Hev.imtis voltu oorpor, l18Itlmt, Inposu... 
toris. hlno s»t. Mti.stss" (w. 23-5). IMmta, ,»t 
dent in purple and gold, and next to her were "Pudor et Metus” 
(w, 27-9) . The assault of the Giants having been broken by 
Jupiter ( w , 35-42) "his bene Maiestas arm is defense deortsn 
restat et ex iilo tempore culta manet; assidet inde lovi, 
lovis est fidissima custos et praestat sine vi sceptra ten- 
ehda tovi" (w* 4-3-6) t Males teB having come down to eatth
(47), "ilia patres in honors pio matresgue tuetur" (49).
These concepts should be linked to the moral obligations which 
were regarded as resting on the 'pater patriae1: "Si quaeret 
PATER URBIUM subaeribi statuis, indomitam audeat refrenare 
lieentiam” (Hor. Carm, 3,24.27-9)

In 2 B.C. the seal of full official recognition was 
placed on the personal majesty which Augustus had been steadily 
tnfldfng up since the days of the triumvirate. His position 
now was such that it was no longer possible for him to condone 
the irregular conduct of Julia, What ray previously have been 
merely the exercise by Julia of "the prerogatives of her station” 
(Syme 426) now became a direct threat to the new majesty.
Lawful wedlock was the hallmark of Maiestas, Pudor was her 
companion, and "refrenare licentiam" was the duty of tiie 'pater 
patriae*. The continuance of a situation in which ese v a

latter title) see Wickham (1.259, s.v.

J
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criminal la», b.oaus. the title 'p.t.r p.tria.' had been of­
ficially conferred, and ««, legaUy sigtiftcmt. jnli. « w  
an injured party frcm the point of View of the protection stfiich 
the patrocinial oath gave her, but she was a transgressor vis- 
k-vis the 'pater patriae'. In the final analysis it was the 
situation resulting from the new official title of 'pater 
patriaer which was emphasised by the prosecutions. Bis uni­
versal paterfamilias stood in splendid isolation on a peak 
from which even the members of the ’donrne Caeaaris' were ex­
cluded. At that Level his immediate 'famiiia' was merged with 
the general body of citizens, although at a lo'«r 3.evel it 
occupied a superior position as against tiie rest. For the 
protection of this unique pre-eminence the lex maiestatis and 
the lex de adulteriis were both legally inapposite and politi­
cally inadequate. It was not a question of statutory cate­
gories of crimes and periods of prescription. There was only 
one principle in. issues "Nemo me tatpune laeessit”. And, to 
give the final point to the lesson, lullus Antonius was chosen 
to receive tiie most severe treatment of all, for the precise 
reason that he was married to Marcella, the daughter of Octavia 
and the niece of Augustus ffell, 2,100. 3-4). ®ie point 
having been made, the other paramours could be allowed peace­
ful exile. In the case of a member of the imperial house 
th. . o w p m U t , *  to
closest to the throne might know that there was only on 
Father of the State. Dessau (1.4673 believes that t e
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of the late second aid the third oentur, A.D., „,j„tv 
and maiestas were fused in the person of tha emperor.

The disgrace of tiie younger Julia (the daughter of the 
Julia who was relegated in 2 B.C.) is of interest both in regard 
to the principle of "violated majesty", and because the poet 
Ovid was in some way involved in it. The facts are that Julia1 
died in exile in 28 A.D., twenty years after her condemnation 
and relegation for adultery (Tac. Ann. 4,71.6-7; cf* Suet,
Aug, 65); that Tacitus classed her ease with that of her mother 
as an abuse of the laws (Ann. 3.24.2-3); that her husband, L. 
Aemiliue PauUus, conspired against Augustus and vise executed 
(Scholiast ad Juvenal 6.158); and that D, Silamis, one of her 
paramours, was excluded from the friendship of Augustus, went 
into voluntary exile without having been prosecuted, and was 
allowed to return in 20 A,D. (Tac, Ann. 3.2^5-7). Julia's
death in 28 A.D., twenty years after her relegation, seems to

1 Mto, as Hohl (Augustus 3%) observes, inherited 
Nymphomania ihrer Mutter",
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maiestatis B«=eer. For this she «,« trmted md, more lenient- 
ly than her mother, which perhaps shows that Aiig^tna was dis­
posed to use greater severity against the ’crimen violatae 
maiestatisT than against the ’crimen iraiestatls imimrtae', 
even when the latter was directed against him ia his official 
capacity. Subsequently, when Julia was exiled for her vices,2 
leniency was abandoned, for on this occasion the crime was 
that of "violated majesty"; and, like her mother, she died

the reasons for Ovid’s relegation to Tomi in B A.D. 
are obscure.3 The poet himself speaks of "dud crLnina, car­
men et error" (Trist. 2.207). The "carmen" whid, ^suited ifl 
his being charged as "obscaeni doctor adulterii" (Trist. 2.212)

# # #

- '    l _

z -



■ s
m y i« » : -K.C g u Ic T ia .,  M  l a g .  r o te ,  0™ i « * r .  f«o i> 
p - t . 3 . » . 7 l ) .

t o d  «ith<«t m i ,  «bioh «,m  hy the eorni,, oI 
o u n u  1.M9; Vclkmom .185), m d  «lth tb» Jut Hat th, crimm 
maiestatis was excluded where 'mens Tea' was ah=nf (Big. »b. 
tf,7.3), the evidence suggests tiiat is Ovid's view his offence 
fell outside the ambit of the public criminal law. indeed 
he says so quite explicitely; "ilia dies veniet, mea qua 
lugubria ponami causaque ptivata ̂ ublita maior erit7* (Tcist. 
4.2*73-4) . Itts crime bad something to do with ’Violated 
m^esty”, and in this regard it is significant that M s  ap­
peal for clemency is addressed to Sugusrus in his specific 
capacity as ’pater patriae'; "parce, peter patriae1'.̂  There 
is no infoimation as to the nature of the "error'1, except tiiat 
it consisted in Inadvertently seeing something which should 
not have been seen (Trist. 2,103-5; 3.5.49-50), and probably 
also in making known what he had seen (Trist. 3.5,51-2; 3.6. 
35). It has been reasonably assumed that his forbidden 
knowledge related to the adulteries of tha younger Julia 
(Volknann ICS; Dessau 1.468). His offence was far removed 
fro® -the r-r. hipti maiestatis imminutae, and was even too neb­
ulous to be prosecuted in the imperial court as the crimen 
violatae maiestatis. This explains why he was dealt with 
extra-judicially, and why his punishment was carparatavely
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lenient, in that he was 2eft in full possession of M s  property 
(Trist. 2,137-8), But as lenient as the 'pater patriae* might 
be, his majesty weighed heavily on his "children".1 The con­
cept which, under the relatively stable regime of Augustus, 
was employed with moderation and a minimum of injustice, was 
fundamentally a dangerous notion, and lent itself only too 
-■eadily to the abusive extensions which characterised the 
crimen violatae maiestatis, as it was steadily brought closer 
to the ccireen maiestatis imminutae under his successors.

1 cf. Ovid Pont. 2.8i29-30s "perque tori sociam ... eui 
maiestas non onerosa tua est".
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In 206 B.C. the poet Jteevius was imprisoned "ob as- 
sitiuam maledicentiam et probra in princiges civitatis de 
Graeoorum poetarum more dicta" (Cell. 3,3.15; cf. Plaut.MU. 
Glor. 211-2) . The poet is supposed, to have said nfato 
Metelli Romae Hunt consult, , and so to have levelled an 
insult by name - "de Greecorum poetarum more" - against Q, 
Hetellus, consul in 206 B.C.'* Naevius also insulted Seipio 
Africattus: "Etiam qui res magnas manu saepe gessit gloriuse, 
cuius facta /iva nunc vigent, qui apud gentss solus praestat, 
eum suus peter cum paliao uno ah arnica abduxit" (Cell. 7.6.5). 
Fraenkel (RE Supp. C.623; oor*.e Mattingly 417) takes this 
as another example of "nominatw, an attack on a named person. 
The existence of a sanction foe criminal defamation in 
Naevius ‘ day depends on the meaning of Cicero pep. IV ap. 
Augustine Civ. Dei 2.9) » who has Scipic comment on Attic Old 
Comedy’s freedom ivojiatrtl Kto^wtSeEv as follo»s; r,Nos- 
trae, iniju’t, contra duodecim tabulae cum perpaacas res capite 
eanxissent, in his hanc guoqite sanciendam putaveiunt, si quis 
Qocentavisset sive carmen condidisset, quod infamiam faeeret

it as spurious.
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is lent to the view . that M s  punishment was an exercise of 
coercitio,^ But there is a tradition that Naevius was exiled, 
for Jerome says that he died at Utica, "pulsus Bans factions 
nobilium ac praeoipue Metelli". This suggests voluntary exile 
to avoid condemnation.

The next appearance of defamation in the criminal law 
is linked to a corrupt passage in Cicero (Fan. 3.11.2), Con- 
gratulatir g ppius Claudius on his acquittal of maiestas, Cicero 
sayg. "j)e ^-i.itu verc quid interest, inguis, an de maiestate?
Ad rem nihil; altenam enim non attigisti, alteram auxisti. 
f'/erum tamen est maitistas etsi Sulla voluit ne in quemvis 
imgune declamari liceret: ambitus vero ita apart am vim habet
ut aut accusetur improbe aut defendstur",

The general sense is that there is no difference between



267

maiestas and ambitus ”ad rem” «hi„K

E H i E
b— p— ... m .  
d  W d t .  —  -  ^
b. pr=aiL0 6  in advance, Th, laQ, a

tte case of mti.ata. Bed provoked eoUm tegisl.tion .hidi 
M i  something tc do »ith people leing »a,ti.,l»ei 
'«» a»6«er to the crux «eem, to lie i« , M e  aeelgnsa to" 
Obviatffl the diaadvratsge of being eharged witii maiestas.

Some of the proposed emendations are violent: "ea est 
maiestatis vis, et sic invohita, ut in quemvis topune decla- 
®are liceat" (Fr8hllchs RE 4.1S52) 5 "verumtamen est maiestas 
(etsi Sulla voluit ne in queravis impune declamari liceret) 
ambigua” (Glynn Willistcs 232); "verur'feamen ea est maiestas 
(ecsi Sulla noluit) ut in quemvis teipune declamari licerat" 
(lyrell and Purser 213), KBbler’s reading (547) is: "eat 
maiestas (et sic Sulla voluit) ne in guewis declamari lice­
ret" (italics mine). A,H. McDonald (cited ty Smith 176,3) 
suggestsi "varia tamen est maiestas etsi SiUa voluit ne in 
quemvis impune declamari liceret" (italics mine). Oils 
anmds only a single word, and gives the desired contrast 
between the uncertainty of maiestas and the *aperta vis" of 
ambitus.

The crisp question is: What was it that Sulla did
or did not intend? The answer depends cm "in guewvis de- 
clamari", which is fafcen by Gi-Ljnidge (Treason 235 n.'b») 
to mean the publication of defamatory statements, snd by 
Smith (176) as referring to a punishment for bringing a pro­
secution not falling under Sulla's maiestas law. 
idge’s view, .Sulla introduced a substantive pr° . ^
defamation, while SmitHs interpretation spiles a 
rule. At first sight the lex Rsmiia in aSains
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it was not of general application,1 but or, smith’s view it 
would follow that Sulla made special provision for eaUmia 
to maiestas cases. Greealdge's opiaiwi is open to the nore 
serious criticism that a substantive ban on deflation seene 
to have Mthing to do witii the "variability’1 or lack of 
"sperta vis" of maiestas. It woula be illmg4r.l for ciceso 
to have said: "Maiestas is uncertain, although ftnia made
defamation a form of the crime”.

It is possible, however, to support Smith by assuming 
that the very uncertainty of maiestas made the Raimi an remedy 
ineffective. In the case of ambitus, on ^.ven facts the guilt 
or innocence of the accused was ascertainable in aivonce, and 
on an acqm'.ttal it would hav ? been clear whether there should 
be a conviction for calumnia. But even on admitted facta a 
conviction for maiestas was not certain, for tile outcome of 
"maiestatem auxi" versus "iraiestatem minuiati" could not be 
knosn beforehand. A court acquitting on the ground of 
"maiesrtatem auxisti" could not say that tiui accuser had in­
tentionally prosecuted cn false grounds. For example, the 
accuser of A. GaM)iius (pp. 88-9 above) could have had no 
i«ason to anticipate that unautiroriued departure from a pro­
vince would not be regarded as maiestas. B *  rule was;
"Nemo damnatur nisi qui intellegit non rects se sgeie ... 
calumnia enim in adfectu est" (Gaaus 4.178}. A maiest 
jury could scarcely condemn an accuser under Use lex a

" 1  ..ua: m m .  = -  ^
Greenidge (Procedure 456-9).

I
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^  d »  m a a m t ,  ^  W J .  W « * = «  ,
rol« against malrata, proreoutloa, w t t a t  gooa <*,,ei ^

»= f"  «m M tus. « ■  soot* is suite ti«„, SO Mat tha mil. 
nary rule of the lex Rerrmia ai lee,

I5ie evidence so far considered does not assist greatly 
in refuting Tacitus' " (apud veteres) fanta axgutixmtur, dicta 
iwpune erant" (Ann. 1,72.3). fiie ni-temperved remark of 
Claudia (p.30 above) was maiestas, hut it was not a case of 
irinr lal defamation. Smith (177) suggests that, Independently 
of anything in Sulla's maiestas law, defamation, as a form of 
'iniuria*, could lead to a maiestas charge if directed at a 
magistrate: "Iniurijm fecisti, .ed quia raagistratui, maies­
tatis actio est" (Quint. Inst. Or at. 5,10,39). But this sug­
gestion overlooks the import of Tacitus' criticism that Aug­
ustus associated defamation and maiestas because Cassius 
Severus "viros feminasque inlustres ... diffamaverat" (Ann. 
1.72.4). Given the existence of magisterial maiestas, there 
is nothing un-Re publican in the proposition that any attack 
on a magistrate's dignity was a mediate diminution o$ ’maies­
tas populi Romani1. But Tacitus does not mean "iniuria
magistratui facta”. His point i” * injuries to "viroi,
feminasoue inlustres” (italics mil*. a * o M  maiestas* 7iie 
inclusion of women excludes magisterial maiestas, and suggests 
to' tai-Republican innovation.

and Short, 1690 s.v, '‘sic".
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«  C— '. ° ° « H M = d * |  W t ,  U a w M ,  ̂
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a i m  ««1 c m l k . .  u  . ̂ U l t  ̂  d i r  i a » u « .
( W 1 « .  h U M a  W - 7 ,  MO.:,,
ow atogs, Old indeed  Suetonius (L c s . 75,5) a tte«t« Ms U l s r r i  
» « i t o *  to w r d s  in s u l t s ,  c i t in g  in  p a r t i c t i . ,  h is  condonation 
of the libels of M. Voltacilius Pitholaus and A. Caseins, 
Pitholaus produced the pungent oowezit on the appointment of 
Caninlus Rabllus as consul for a day: "tote flatines imne con- 
sules diales flunt” (Macrob. Sat, 2.2.13). If this was not 
punished it is difficult to fault Suatonius* assertion of 
Caesar’s liberal attitude. Caectna published "(̂ lerellae” 
which were probably seditious (Carcoglito, Cicero 2,413), bat- 
his exile after Thopsus was probably due to his service under 
Cato in Africa (Bell. Af. 89.5), rather than xo M s  writings, 
despite his own assertion to the contrary: "Mens error exsilio 
eonigitur: cuius summa oriroinis tst, quod atwatua adversario
male dixi" (Cic. Fam. 6.7.1). It is true that Suetaiiui. (Caes.
75.5), by saying that Caesar preferred to discourage libels 
rather than to punish them, implies that punishment was a 
possible alternative (cf. Carcopino, Cicero 2 *H3), but there 
is no reason to believe that the crime involved in attacks on 
Caesar was other than the type of maiestas which consisted in 
"iniuria magistratui facta”.

As in tha case oc Caesar, t'.ese is acms evidence that 
Angustus was tolerant of personal attacks. He did ”ot 
strongly to "famosi libelli" posted against him in t
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mate of the attitude of Caesar ana Augustus to insults, as 
against that of Tiberius.

Horace {Sat. 2.1.18-20) seems to Imply some Inhibition 
of freedom of speech: "nisi dextro tempore Flaooi verba per at- 
tentam non ibunt Caeaaris aurem; cui male gl palpere, recaloi- 
trat undique tutus". But this need mean no more than Octavi&n's 
protection of his tribunici«m sacrosanetity. In the same poem 
(Sat. 2.1,82-3) Horace is warned hy Tr>4batius that the composition 
of satires may bring him into conflitt with the law: "si mala 
eondidsrit in quern quis oatmina, ius est iudicjUimque". This 
passage has been understood as a reference to the sanction 
against defamation in irhe XII Tables (Fraenkel, Review of Beck­
man 195) , and as an allusion to Sulla's lex de iniuriis (Smith 
178) , but it is not certain that Horace intends a serious refe­
rence to any law. In the same satire (2.1.7-9) he has Trefaa- 
tius advocate a remedy for ineoasiia, in language similarly 
reminiscent of an ancient statute: "ter uncti transnanto Tiber- 
in>, somno guibus est opus alto, irriguumque mero sub ooctem 
corpus habento". IMs is surely on a par with Cicero's 
parodies of teebatius' legal pedantry.1 And Horace’s reply 
to XrebatiuB' warning suggests that his sole purpose is to lead

— n ebundares" (Fam. 7.10),
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A t » t W  b, W a d »
oDgnoacendum ... de ils tu. UteUol aut o m t n  ,1 W n l m ,  
cuiuapiam sub »lleno naal» edepant- (MSS1GE A). 1
TulB is stated In more general terns by uipian (Mg. it7.ia.5.9). 
"Si quia librum ad infamiam aUcuius pertinentem scripserit 
composuerit edlderit dolove nal> feoerit tjuo quid eorum fieret, 
etiamsi alterius nomine edlderit vel sire nomine, uti 5e ea 
tts agere liceret, et si condemnatus sit qui id fecit, intesta- 
1 ’ts ex lege esse iubetur" (PASSAGE B). Ulpian (Dig. 47.10.

then mentions a aenatusconsultum which apparently extended 
the .̂aws "Eadem poena ex senatus consulto tenetur etiam is, qui 
isctYpipna-ra, aliudve quid sine scriptusa in nrtam aliguorum 
produxerit: item qui emendum vendendiwe curaverit” (PASSAGE C).
Elsewhere (Dig. 28.1.18.1) Ulpian says: "Si quis ob camen 
famosum damnetur, senatus consulto expressum est, ut intesta- 
hills sit” (PASSAGE D). The same topic is discussed by Paul 
gent. 5.4.15), who gays: "Qui c-.tmen famosum in iniuriam 
aticuius vel alia quaelibet cart^ea, pio agnosci posait, com­
posuerit, sx auetoritate amp.' - w imi ordinis in Insulam deporta- 
tur: interest enim puhUcae .isciplir-ae opinirnem uniuscuiuspie
a turpi ratmlnis inf ami a vindicare" fPASOAGE E). Paul also 
says (Sent. 5.4.17): "In eos auetores, qui fai.^os lifcellos 
h  »LUV— "
relegationem insulae vindicatur” (PASSAGE S3. says
terthar (Dig. 17.10.6) I "Quod s.natu. con.»lto. m t n m u n *  
act cum nomen adiectum non est aius, 1% £actUm 65

w .  u a w i M .  ^  ^
Tiaestione rem vindicari" (PASSAGE G).
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598) thEt the lex CoraeUa dm iniariis 'applied only to real 
injuries (Dig, 47.10.5pr). The Senate extended the lex1 to 
'carmine famosa’, and so subjected them to a criminal guaestio, 
as well as to a 'iudicium privatum' under the Edict, and at 
the same time introduced intestability as a new penalty, and 
provided for the anonymous wrongdoer and the unnamed victim. 
Finally. Levy (Paul 287) surmises that "in insulam deportatur" 
found its way into the text of E by contamination of two mat­
ters discussed by Paul in succession, namely, the decree ex­
tending the lex Cornelia to 1 carmiaa famosa’, and the associa­
tion of defamation and maisstas attested by Tacitus (Ann. 1.72. 
3-4).

Smith (173) criticises Levy's emendation of B, arguing 
that there is no sign of the lacuna for which Levy supplies 
^enatus consulto cauium e s ^ n. Smith's reading, incorporating 
part of Digest (47.10.5.8), and re-punctuating, is: "Sed 
Sabiuca in adsessorio etiam praetore-s examplum legis secuturos 
ait: et it*- res se habet; si guifl U h n m  —  edtaerlt "
« .« inwte, oti d« e. ™  w o e  M ® " *  —  ttf"1” "- 5 M *

refers to any other lex.



reading may well, ae Smith contends, supply "ita res se habet" 
as the required antecedent to "uti Uceret", although the 
change of tense is awkward. It also preserves the reference 
in the text to a "lex" which dealt with "libri". This forms 
the basis of Smith's hypothesis (174, 176} that "libri" were 
dealt with by the lex Cornelia itself, and that a senatuscon- 
sultum extended the law to "libelli" and "carmine”. Die argu­
ment is that "carmen", "iibeUua”, and "liber" were not inter­
changeable. "Librum" in B should be restricted to longer 
written compositions, as against "libelli", which were short 
writings capable of transmission by word of mouth, and "car- 
mina’1, which were meant to be sung or spoken, even if reduced 
to writing for propagation.

Smith’s denial of interchangeability to "libri" and 
"libelli" is not persuasive. "Libellos aut carmina" in A 
suggests a distinction between written defamation of all kinds 
on the one hand, and oral defamation on the other-, but not a 
subdivision of the written forms. And as far as the excerpts 
from Ulpian are concerned, if "librum" in B is restrictively 
interpreted, and if C and D are confined to "carmina", there 
is no mention of "libelli" at ell. Conversely, Paul (E and W) 
does not mention "libri". Furthermore, the "famosi libelli" 
of Cassius Severus (lac. Ann. 1.72.4} must have been the same 
type of publication as the "libri" of T. Labienus (Sen. Controv. 
10 Praef.S). And the title "de iniuriis et famosis libellis" 
(Dig. 47.10} suggests that "libelli” had a general meaning.

It is difficult to avoid the impression that a senatus- 
oonsnltum lurks somewhere in B, as levy believes. In B itself 
"etiamsi ... sine nomine" looks like a later addition to the 
original provision "si quis ... fietrt”, and, in the light of 
Dauhe'a analysis (6-23, 90) of the use of "licere" in legis­
lation, it is doubtful if "uti ... Uceret" is statutory.
And "ex senates consulto tenetur etiam is" (itaUos mine) in 
C suggests that a senatusconsultum was also discussed in B.



Perhaps the stronger proof ts furnished by 'quod aenat. ^ n. 
sultum..." in G, Ihsse words (Big. 47.10.6) cannot refer 
solely to the provisions attested in Digest (47.10.5.10-11) , 
but follow logically on Digest (47.10.5.9), that is, B. 
the most serious criticism of Smith is that his hypothesis 
drives him to an unreasonable expedient. Faced with the 
Augustan senatusconsultum against defamation "sub alien© 
nomine"(A), and with the inclusion, on his theory, of a 
rule against written defamation "alterius nomine* in the lex 
Cornelia (B), Smith (179) unconvincingly proposes that tho 
purpose of the Augustan decree was not to create a new rule, 
but merely to provide machinery for the detection of anonymous 
authors; by putting the onus on the Senate, Augustus avoided 
the odium of being the inquisitor himself.

It is significant that the special ©aae of anonymous and 
pseudonymous defamation is limited by tilpian (B) to publication 
("ediderit"), while the general case applies to composition and 
publication ("seripserit composuerit ediderit"). There is a 
similar limitation in the Augustan senatusconsultum: "qui
sub alieno nomine ederent" (A). It is prbbablu that, at 
least to the extent of "etiamsi ... sine nomine", Ulpian (B) 
ie referring to a senatusconsultum, and therefore! to that 
which was procured by Augustus. Insofar, therefor- as the 
anonymous or pseudonymous publication of written defamato. > 
matter is concerned, it is postulated that there was only oiia 
piece of legislation, the Augustan senatusconsultum. But 
there was also a decree which dealt with oral defamation (A,
C,D and E). According to Suetonius (A) it did not introduce 
a general rule for oral defamation, but a special rule deal­
ing with anonymous publicatior. in both the written and the 
oral foams. This suggests that the general case of oral 
defamation had been previously introduced, and in the absence 
of evidence of another source it seems reasonable to assign 
it to the lex Cornelia. It is therfore proposed to accept



Smith’s hypothesis that the lex Cornelia dealt with "libri", 
subject to the amplification that it also dealt with "libelli" 
and "carmina", and to the restriction that for all three types 
it dealt only with the general case of composition and publica­
tion. Hie special cases of the anonyr.ious or pseudonymous 
publisher, and the vjinamed victim, were introduced by the 
senatusconsultum which was carried on the initiative of Augustus.

Cassius Severus was probably the most able orato of his 
day, although inclined to spoil a case by vir.ilence.1 He 
appeared in a number of criminal cases, but with little success 
either as accuser or defender (Macrob. Sat. 2.4.9), and was 
often in trouble because of his outspokenness. He was brought 
before the praetor for inciting his advocates to a 'convicium* 
against L. Varus Epicurius, a friend of Augustus, but parried 
the charge with the neat "nescio, inquit, qui conviciati Sint, 
et puto Stoicos fuisse" (Quint. Inst. Orat. 6.3.78). Although 
Quintilian (loe.oit.) describes this case as a "crimen”, it was 
a civil action if, as Vollenann (207) believes, it was based on 
that provision of the Edict which is attested in Digest (47.10.
15.2).2 But the 'e seems to be a clear reference to Sulla's 
law in the charge which Cassius brought against Cestius Pius: 
"Postulavi ut praetor uomen eius reciper t lege inscripti 
maleficii".3

Shen Asprevafc Nonius, a close friend of Augustus, was 
prosecuted by Cassius on a charge of poisoning, Augustus atten­
ded the trial with the Senate's approval, but took no part in 
the proceedings (Suet. Aug. 5b). fliie case may have had a

1 Tec Pial.19.1; 26.4; Sen. Controv. 3 Praef, 1-8;
g a s -



sequel of importance to the circumstances under which Augustus 
associated defamation and malestas. The crucial passage is in 
Dio (55.3) , who records, under the year 9 B.C., that Augustus 
stood by a friend who wap accused, after having communicated 
his purpose to the Senate. Although Dio does not name, the 
accused, his facts are strikingly similar to those in Asprenas' 
case, as attested by Suetonius. Dio adds that Augustus saved
his friend. Although Suetonius does not give the outcome of 
Asprenas' trial, it is probable that there was an acquittal. 
Asprenas was defended by C. Asinius Pollio (Quint, inst.Orat. 
10.1,22) , who died in 5 A.D. (Syme 512.7), which means that 
Asprenas’ trial was not later than 5 A.D. But Asprenas was 
auffect consul in 6 A.D. (fyme 424.2), an office which he is 
not likely to have achieved if he already had a criminal re­
cord. Dio next records that Augustus was not only not angry 
with his friend’s accuser (whom Dio does not name) because of 
his extreme outspokenness - nappTjirfa - but auo acquitted 
him when he appeared before him eSeovdpev liti -ro?S tpovsoiG, 

The legal principle involved in an investigation 
h%X tore rpdTtovC was that enunciated in the Edict: "Ait
praetor: qui adversus bonos mores convicium cui feoisse ...
dieetur ... in euro iudicium dabo" (Dig. 47.10.15.2; of.- Volk- 
mann 207). Although "convicium" -epresents the "ocoentare" of 
the XII Tables (Kaser 521.6, JBrs 259) , it can be taken as 
equivalent to the general term "iniuria verbis" (Mommsen,
Straf 794.4). Volkmann (207), correctly as^iming that the 
accused friend of Augustus, to whom Dio refers, was Asprenas, 
and therefore that the accuser was Cassius Severus, believes 
that the accuued in the prosecution before Augustus W .  rofe 
vpfixoic was Cassius, and that the charge against him 
arose out of his W f p W a  et Asprenas’ trial. The only 
difficulty is the last assumption. Dio says that no action 
was taken against Cassius as a result of his outspokenness 
against Asprenas, from which it seems to follow that the 
proceedings which were instituted M  xotc -rpdxotC 
were brought on a subsequent occasion, which had nothing to do



with Asprenas' trial. A charge against Cassius which may be 
identified as the proceedings licl tots rpfiitoic is that 
which was brought by PaulUis Fabius Maximus. Cassius addres­
sed to Fabius the virulent remark: "quasi disertus es„ quasi 
formosus es, qusei divus as; unum tantum es non quasi, vappa"; 
he was prosecuted for this, but acquitted Sen. Controv. 2.4.
U ;  3. "Praef. 5). A further d ue is furnished by Dio (55.4.4) 
who, immediately after the acquittal of Cassius &%%. TofC 
tpSxotC, says: SXkooZ yg ph" fcvugosXe-Setv ot |1t)vd66v-

IxSXao's . When Dio uses fciugonXeiSei v he means the 
crimen maiestatis propev (p.gug n.l above), so that his sense 
is: "Cassius Severus ivea acquitted of 'convicium'. But others,
who were alleged to have conspired against Augustus, were con­
victed of malestas”. It seems that Cassius was tried at a 
time when conspiracy was in the air. In Bio's context it also 
appears that the 'convicium' of which Cassius was acquitted 
was analogous to sxipooXeieiv, that is, the crimen
maiestatis proper,

Cassius’ trial for ’oonvieium', as attested by Dio (55. 
4.3) , seems to be the "cognitio de famosis libellis" against 
him which Tacitus mentions (Ann. 1, 72.4), for the charge of 
'oonvieium' was based on the maiestas law, and Tacitus' "cog­
nitio" was, also conducted "specie legis (sc. maiestati#" „
But Casains was acquitted of ’convicium’, while it is widely 
assumed” that he was ccmvic'ed as a result of Tacitus ’ "cognitio". 
If so, the trial to which Dio refers was earlier than that of 
which Tacitus speaks, fox the exile of Caaius, to Crete "iutilcio 
iurati senates" (Tac. Ann. 4.21.5) would have been on the oc­
casion of his conviction by the "cognitio de famosis libellis". 
There can be no suggestion tint Cassius was allowed to return 
to Rom. «ft«r M «  Dll. to Cr.t«, thi» — It pM.ai. to 
assume a later late for Dio's B U I .  for to 21 A.D. Cae.lua'

Anderson (47); Kelly (44).



punishment was Increased to confiscation and Interdiction, and 
b= was relegated to the island of Seriphus (Tac. loc.cit.).
This sentence was imposed because Cassius "iilie (sc. Cretae) 
eadem actitando recentia veteraque odla advertlt” (Tac. loc. 
cit.) , which implies continuous exile itrom the time of the re­
legation to Crete. If the chronology of Jerome (ad a. Abr. 
SOUS = 32 A.D.) is correct,1 Cassius died in 32 A.D., in the 
25th year of his exile. Bus would date the relegation to 
Crete to circa 8 A.D.2 But if Dio's trial was earlier than 
that of Tacitus, the latter is wrong when he says (Aim, 1.72.4) 
that the against Cassius was the first of its kind.
Tacitus, however, does not say tha: C w iiv was convicted., 
hut only that Augustus "oognitionem ... tractavit'1. This 
inconclusive expression rather suggests an acquittal» for it 
was net Tacitus* practice to fail to mention a coBdetimation for 
maiestas. Furthermorev Dio's ttial was held in Augustus' 
imperial criminal court (Volkmann 207 and n.4), and Tacitus'
" cognitio" was probably in tlx- same forum (Volkmann 178). 
Indeed, it seems clear from "Augustus ... tractavit” that 
there was an exercise of jurisdiction by Augustus personally. 
But the exile to Crete was decreed by the Senate (Tac. Ann.
4.21.5).

It m y  he possible to identify the occasion of Cassius1 
acquittal more accurately. Great popular unreft followed the 
famine and the fire of 6 A.D., with much seditious talk, and 
Hi. posting of pamphlet, by night:
atrov rpio 55-27.1). One thblius Enfus mas said to be the 
tingleadet, t m  it eat baUeved that tha real leedeta ow e  
making nee of M s  n«e, in fhrthe.aaea of the tavolt »Mcb they

y, ,-r h.p.L "  W  kaieo. 3 . 4 * "  " t a i M * . ' "
k t n U . » o  (Mb SU7.Z). * e  «—

dee teed an investigation, and offered rewards for information

«-="to CK  3.1706); Pitzlnr-Saeok (K

by Suetonius (Aug.lS)



(Dio 55.27.3). It is probable that the par vhlets posted by 
night were lampoons on Augustus, for famine had previously pro­
duced similar attacks on him. During the triumvirate, his 
dinner-party which the guests came dressed as godr and god­
desses provoked the anonymous lampoon cited by Suetonius (Aug, 
70) ; and criticism was particularly severe because there was 
a famine at the time: “Auxit eenae rumorem summa f  mo in civ-
itate penuria ac fames adolamatumque est postridie, omne fru- 
mentum decs cornedisse et Caesarem esse plane Apollinem, sed 
Xortorem ..." (Suet, loc.cit.). It is probable that in 6 
A.D. the use which the real ringleaders made of Rufus' name was 
to post pamphlets of a similar type, purporting to have been 
composed by Rufus.

It should be noticed that the senatusconsultum which 
extended the lex Cornelia de iniuriis to cases of anonymous and 
pseudonymous publication (pp. 275-6 above) included a provision 
which lias not yet been discussed, namely, the authorisation of 
rewards to informers; "et ei, qui indicasaet, sive liber sive 
servus sit, pro modo substantiae accusatac personae aestima- 
tione iudicis praemium eonstituitur, servo forsitan et liber- 
tate praestanda" (Dig. *7.10,5.11). Vlpian's comment on this 
provision is; "quid enim si publics utilitas ex hoc emergit?" 
(Dig. loc.cit.). In the result there is a striking corres­
pondence between the senatusconsultum and the events of 6 A.D.
In that year lampoons on Augustus were published "alterius
nomine" (of. PASSAGES A, B and E); the Senate decreed an In­
vestigation fcf. PASSAGES A and E, and Levy's reading of B); 
and the Senate offered rewards to informers (of. Dig. *7.10. 
5.11). The lampoons in the name of Rufus were far more
serious than mere -iniuriae', for they were published in fur­
therance of a seditious conspiracy, so that there was a clear 
involvement of "publics utilitas" (of. Dig. 47.10.5.11).

It was at this point, in 6 A.D., that the Senate ex­
tended the lex Cornelia de iniuriis, and did so in such a way 
as to associate defamation and maiest.xs. Th- crimen maiestatis



already Included any conspiracy "quo homines ad sedltlonem 
convocentur” (Dig. 48,4.1,1) , and it was precisely in pursuance 
of such a conspiracy that the pamphlets In Rufus' name had been 
published. #ut although Incitement to sedition was already 
maiestas, the ‘ipeissima verba1 of the maiestas law did not 
cover the particular evil of the pamphlets. The Senate could 
have simply extended the maiestas law by decreeing that defama­
tion "alterius nomine" would be deemed to be incitement to 
sedition. But then the new rule wojld have had to be restric­
tively phrased, so as to limit it to publication "ad infanttam 
principle", for only in that case '/as it realistic to speak 
of sedition; a rule against publication "ad infamiam aidcuius" 
could scarcely be associated with sedition. But "ad infamiam 
principle" in the maiestas law would have seriously undermined 
the fiction that the cor'i'pt of 'maiestas populi Romani' still 
survived.

The solution was an extension of the lex Cornelia de 
iniuriis, in which "ad infamiam alicdius" would not be out of 
place, while at the same time there would be no need in prac­
tice to apply the new rule except against attacks on the prin- 
ceps. But while this would give the desired rule of substantive 
law, there was a procedural difficulty. The criminal action 
under the lex Cornelia de iniuriis1 can fairly be described as 
"sui generis". It was brought before a tribunal consisting 
of a quasi-magisterial president and a consilium, which assimi­
lated it to a criminal trial; but it was known as an "actio”, 
and never as an "aecusatio", and was in fact "mine Mnsichtlich 
der Bildung des Schwurgerichts modificirte Civilklage" (Mommsen, 
Straf 803, 804 and n.l; cf. 368). The plaintiff proposed a 
specified amount as damages, and if the court condemned it was 
bound to award precis sly that amount; in addition, condemna­
tion carried 'infamia' (Mommsen, Straf 80S). B m  difference

Mommsen [Straf 804.1).
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between tins action and a prosecution before a guaestio are 
significant. Firstly, there was no general rigit of accusa­
tion, the action being available only to the injured party.
It follows that there was no room for ini vrmers. Secondly, 
there could be no question of imposing any of the recognised 
criminal penalties, such as interdiction or confiscation.
Die ’actio iniuriarum' did not, therefore, furnish a suitable 
means of bringing anonymous publication under the public crimi­
nal law. Die ’actio’ could hava been converted into a *crimen’ 
by creating a 1quaestio iniuriarum’, but there were probably 
two objections to this course. It would have meant the attach­
ment of an outright criminal sanction to real injuries, with 
consequent disturbance of the system of honorary law which bad 
been built around ’iniuria’ as a civil delict. Furthermore, it 
was convenient not to remedy the position by creating a ’crimen 
iniuriarum’, for the existing state of the law gave Augustus 
a convenient pretext for accomplishing, in an unobtrusive way, 
something wti"h he was in any event determined to bring about - 
the punishment of cttaeks on him as maiestas. In order to 
bring criminal defamation, under a ’ Indicium publicum’, e two­
fold procedure was followed. Die category of verbal injury 
in the lex Cornelia de iniuriis was extended to "qui alterius 
nomine ediderit" by senatusconsultum, which gave the desired 
enlargement of the substantive law. But this left ’iniuria*, 
even as extended, without a quaestio perpetua before which 
transgressors could be prosecuted. As it had been decided not 
to create a quaestia de iniuriis, jurisdiction had to be con­
ferred on one of the existing quaestiones. Die quaestio 
maiestatis was chosen for this purpose. Die sanatusoonsultum 
therefore went on to provide that anyone composing or publish­
ing defamatory matter was to be punished "ex lege maiestatis", 
possibly in the form: "ut si quis librum ... ad infamiam alieu, 
ius pertinentem seripserit,... etiamsi alterius nomine ediderit 
vtel sine nomine, ea poena teneatur, qua tenentur qui homines 
ad seditionem convooasse iudicati sunt". Although worded in 
the general form "ad infamiam aliculus", in practice the rule



could easily be confined to attacks on the princeps and his 
family. It is probably the selection of the quaestio maies­
tatis for this purpose that Paul has in mind when he says: 
"voluit aenatus publics au&estione rem vindloari” (PASSAGE F; 
italics mine). A provision such as that suggested would have 
been no different in principle from that attested by Ulpian 
(Dig. 47.22.2) , whereby the Senate (Dig. 47.22.1.1) brought 
unlawful associations, for which there was no quaestio, under 
the quaestio maiestatis: "quisquis illictuni collegium usurp- 
averit, ea poena "enetur, qua tenentur, qui hcminihus amatis 
loos publics vel templa occupasse iudicati sunt" (Cf. Dig. 48. 
4.1.1; "locave occupeirtur vel templa”). Jurisdiction having 
been given to the quaestio maiestatis, there could be an assump­
tion of that jurisdiction b, the Senate and the imperial crimi­
nal court, which would have !**.n i/possible under the 'actio 
iniuriarum*. It was also possible to introduce rewards for 
informers (Dig. 47.10.5.11), for the regular accusarionary pro­
cedure now applied. Furthermore, a full-scale criminal 
pe .alty could be introduced, namely relegation (PA3SAGE F; 
cf. PASSAGE E and Paul, Sent, 5.4.18). The penalty was 
"extra osdinem", as attested by PASSAGE F, precisely because 
the 'actio iniuriarum legis Comeliae' had been abandoned, as 
far as criminal defamation was concerned.

It is therefore suggested that the "cognitio” against 
Cassius Severus (I«c. An,. 1.72.») , -Mch hu, h e m  Identified 
«a the prosecution for 'convicium' attested Jiy Bio (S5.X.3) , 

conducted in S A.D. ,2 end ,a, the first trlel to he held 
uMer tl« senatusconsultum »hlch mas introduced as a result ofs e e a i r
gation.
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the unrest that year, and which, in effect, brought defamation 
under the crimen maiestatis. Cassius was acquitted, but con­
victions were secured against the leaders of the conspiracy 
wha had furthered their purpose by publishing lampoons in the 
name of Sufus. These leaders are the SAXo b C fexi gooXeSeiv 
tuwoeSv-raC to whom Dio (SS.if.h) refers. It may be sup­
posed that, althouj'h Cassius had no part in the conspiracy, 
some of his many enemies denounced him when an investigation 
was held (Dio 55,27.3) to determine the true author of the 
Kufian pamphlet. Although Cassius’ record -made him an obvious 
suspect, the evidence must have satisfied Augustus of his inno-

But Cassius was an incorrigible slanderer (Tab, Ann, 
4.21iS), and in or about 8 A.D. he was in trouble again, and 
was relegated to Crete under the senatuseonsultum. It is 
possible that his offence on this occasion was connected with 
the proceedings against Titus Labienus, the son of Caesar’s 
defecting lieutenant and an inveterate Pompeian (Kroll, HE 
12.270; Syme 486) , whose virulence caused him to be known as 
"Rabienus” (Sen. Controv. 10. Praef.S). His enemies contrived 
to have all his writings publicly burned, a punishment previous­
ly unknown (Sen. loc.cit.). This was probably linked to a 
maiestas marge against Labienus (Cartiopinc, Cicero 2.560.2) , 
and the burning of the books was authorised by the Senate 
(Sen. Controv. 10. Praef.6; Suet. Calig. 16.1). An Labie- 
nusr works went up in flames, Cassius remarked: "Nunv me,
"nqeit, vivem uri oportet qui illos edidici" (Sen. loc.cit.).
It i? Kr-vm that Cassius' wurkv were burnt also by decree of 
the Senate (Suet. Calig. 16.1), and it is probable that this 
to'-.; place soon after the destruction of labienus’ books. 
gat .-hen this general bonfire must be that attested by Dio
(56.27.1), who reports that in 12 A,D. Augustus conducted an 
investigation into pamphlets which had been composed *#P*
Tlllf5v , and had the offending works burned both in Rome 
and elsewhere, and punished some of the authors. %ese measures 
were clearly tsken under the senatusconsultum 6 A.D., with the 
possible exception of the book-burning, which may have fomed 
the subject of a later addendum by the Senate. Dio's chronology 
is not consistent with the date of Cassius’ exile to Crete as

course of events.
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Under the above heading Digest sets out eleven
excerpts from the works of seven classical jurists - Ulpian 
(48,4.1,2,11)5 Mercian (48.4. 3,5); Soesvola (48.4.4); 
Venuleius Satuminus (48.4.6); Modestinus (48.4.7); Papinian 
(48.4.8) ; and Hermogenian (48.4. 9,10). Bie same heading 
introduces the discussion of Paul (Sentmtiae 5.29), and two 
collections of imperilL constitutions (Code th. 9.5; Code J. 
9.8). A "lex lulia maiestatis" is also attested by Institutes 
(4.18.3) and, to judge from the misplaced excerpt in Code J. 
(9.8.6)j1 by Mercian (De Publicis ludiciis I). Information 
about maiestas is, of course, ascertainable from many other 
juristic sourced, but without mention - i ’lex lulia males-

It has been widely assumed^ that the lex Julia maiesta­
tis was some sort of consolidating statute, which re-enacted 
the previous maiestas laws, with additions, and so went down 
to the Prineipate as the sole statutory source of the crime, 
subject only to the extensions introduced from time to time 
by decrees of the Senate, imperial constitutions, and judi­
cial interpretation. In view of the fact that the laws rf 
both Caesar and Augustus are known as "leges luliae", and that 
a given "lex lulia" cannot be identified as having been intro­
duced by Caesar or Augustus, unless there is extraneous evidence

1 On this passage see Mbmmsen-Krltger (2.374.2); Vblterraifssaas®
s s a r
Chilton (73).



pointing to a probability one way or the other,"1 the aut ho- 
r^ ^ es are divided mainly on the authorship of this consoli­
dating statute. Some assign it entirely to Augustus,2 
othir? to Caesar.^ It has also been suggested that tha 
material in the texts is a ccmposit'" commentary '■a statutes 
of both Caesar and Augustus; or that the definitive raaifsStaa 
statute was made up of laws of Sulla and Augustus (Pollack 
199-200). There is also the courageous view that the lex 
Julia maiestatis was introduced by Tiberius.5

The strongest argument against a lex of Augustus is 
its omission from the literary sources which deal, although 
in the most scanty manner, with his legislation. Suetonius 
does not mention it in his brief resume: "Leges retractavit
et quasdan, ex Integra sanxit, ut sumptuariam et de adulter lie 
et de pudivitia, de anibitu, de maritandis ordinibus" (Aug, 34.1; 
of. Res Costae 2.12.14). W o  (54.12-16), reviewing the 
measures of 18 and 17 B.C., says nothing which can be inter­
preted as a reference to a maiestas law; his nearest approach 
to the subject is his assertion (54,18.1) that Augustus adopt­
ed Gaius and Lucius tv' fir-cov iitipovlefntat . It can be 
urged that Suetonius does not purport to give a complete list, 
and it has been pointed out (Rein, 516 n.) that he also fails 
to notice Caesar’s known maiestas law. The crisp question 
is, however, whether Suetonius omits from the resume any 
other major laws known to have been introduced >  Augustus.
No reference point of absolute reliability is furnished by 
any Julian law, but a strong majority view regards Augustus 
as the author of the -leges luliae iudiciorum publicorum et 
P„lv»to™»' (P. 3 *  0.1 telco). Ttesi 11«. are .bsent f m



287.

the resums, but the inference to be drawn from this fact is 
seriously weakened by Suetonius' mention of at least seme of 
their provisions elsewhere (Aug. 32). Similarly, the lex de 
collegiis, which was Augustan {Ai •’ngiC'Ruiz 101-5) , is not in­
cluded in the resume, but is noticed by Suetonius elsewhere 
(Aug. 3 2) . The significance of this law is that it applied 
the penalty laid down for incitement to sedition (Dig. 47.
22.2), that is, for a form of maiestas. It may therefore be 
argued that when Suetonius consulted this lex, his attention 
srould have been drawn to the maiestas law. It would perhaps 
follow that if there had been anything to say about an Augus­
tan lex maiestatis, Suetonius would have said It, Of the 
Julian criiinal laws set out in the Digest (48.4,5,6,7,11,12, 
13,14), those on adultery and ambitus are included in the re­
gime, and the extortion law was Caesarian (Zuropt 2.2.294,
475; WoBsJttsen Straf 709). XL_ authorship of the rest is too 
uncertain to base an inference on their omission by Suetonius, 
but at all events there is no certain case of the total failure 
by Suetonius to mention a law known to have been introduced 
by Augustus, and therefore some weight sliould be given to his 
omission of a lex maiestatis.

Mommsen (Straf 541 and n,3; cf. bangle, Straf 31), in­
fers an maiestas law from the statement which Tacitus
(Ann. 4.34.2-3) at-ributes to Cremutius Cordus: "Verba mea, 
patres conscript!, arguuntur: adeo factotum Imoeens sum.
sed neque haec in principem aut principle parentem quos lex 
maiestatis amplectitur''. Girard (Teges 32ia>, assuming that 
Monnsen’s (unspecified) reasoning is that "principem aut 
principis parentem" means Augustus and Caesar, believes that 
the rule which Tacitus Attests was introduced by a senatuscon­
sultum. Arangio-taiz (137) takes Tacitus to refer to Caesar’s 
maiestas law which, he believes, expressly named Caesar as the 
subject protected, the Senate having extended the protection 
to Augustus. But in view of the conclusion reached as to

sical scholarship.



the 1 maiestas" <if Caesar and the probable content of his law 
(Chapters VII and IX), it is unlikely that he was the personal 
subject of the crime. Furthermore, the association of defa­
mation and maiestas (Chapter XII) leaves no room for a Caes­
arian senatusconsultum as the instrument whereby "verba” were 
included in the crime. In addition, a law protecting a named 
person could not readily have been extended to another named 
persqn, or to "prinoeps" in general. It is also not certain 
that Augustus would have wanted to associate himself with 
Caeagr so openly.^ Bie other possibility (Arangio-Bniz 137) 
is eut Augustan lex or senatusconsultum which was retroactively 
extended to "divus lulins”; but this means an equally In­
expedient perpetuation of Caesar’s memory.

The charge against Cordus, according to Tacitus 
tf-,3̂ 1) , was that in his ’tanales' he had praised Brutus, and 
described Cassius as the last of the Romans.^ This gives a 
basis for a. maiestas charge without a Caesarian or Augustan 
Jaw at all, for Ciaeeri (296) holds that praise of an act 
punished by the lex Pedis, was itself culpable, and it has al­
ready been suggested (pp. 187-8 above) that the lex Pedis was 
a maiestas law. But, against Ciacer.fs view, Cordus' history 
was recited to and approved by Augustus (Suet. lib.61,3; Bio
57.24.2) , which tends to rebut Tacitus’ BUgjestion (tom. 4.?V. 
1) that publication was still recent in 25 A. D. Although
Cordus had not been particularly complimentary to Augustus



(Dio 57.24.3; Suet. 4ug. 35) , he managed to avoid trouble 
until 25 A.D. (Bio 57.24.2). which suggests that, although his 
'verba" were "in Caesarem", Augustus, who encouraged a Pompeian 
rather than a Caesarian tone in the literature of his age (Syme 
317-8) , had not r.^rded them as "in se". It follows that 
"neque (verba) in principem aut principis parentem" (Tae.Ann. 
4.34.3) does not refer to Caesar at all. Cordus meant Aug­
ustus (principle parens) and Tiberius (prinoeps). It would 
indeed have been strange for Cordus, speaking in 25 A.D,, to 
have used "prinoeps" to mean "the previous emperor", rather 
than "the present incumbent". Tacitus (Ann. 4.34.1) describes 
the charge against Cordus as "novo ac tunc primum audito 
crimine", and in view of his similar language in regard to 
Cassius Severus (p, 265 above) it would seem that he is either 
deliberately inaccurate, or. in fact means what he says, namely, 
that both cases were unprecedented. The difference probably 
is that Cassius was charged with the composition of pamphlets 
defaming a named person, Augustus, while it was alleged against 
Cordus that his attack on Caesar was an injury to persons not 
named, Augustus and Tiberius. The accusers, for want of a 
better case,1 sought an extreme extension of the "quo adgnosct 
possit" rule attested by Paul (5, p. 272 above). In reply 
Cordus said, in effect: '(My words may well have attacked Caesar) 
but they were not directed against Tiberius or Augustus."

Tacitus (Ann. 4.34.3) therefore means i?.at the males- 
tse law protected Augustus end Tiberius against verbal injury. 
But Augustus derived his protection from the senatusconsultum 
of 6 A.D. (pp. 272-85 above). There is no reason to assume 
any further legislation in his favour on the same subject, and 
it is suggested that the "lex maiestatis" to which Tacitus 
refers is that senatusconsultum. There may have been a sup- 
p t a m M n y  l . m «  tl» protection to IlborM, M t
It m,«ld not have » «■ nccwaaty, « =  « »  »**
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the general form "ad infamiam aliculus". Dio (57.24.4) re­
ports the burning of Cordus* writings in terms very similar to 
those in which he describes the burning of the works of Labie­
nus and Cassius Severus (56.27.1); in particular, there is 
the identical, mention that the burning in Rome was conducted 
by the aediles, and elsewhere by the magistrates of each 
place. It is probable tnat in both cases th. burning was 
conducted under the same authority, namely, the senatusconsul­
tum of 6 A.D.

a *

Arangio-Ruiz (136) believes that the best argument for 
an Augustan maiestas law is Digest (48.4.3 - Mercian) t "Eadem 
lege (so* lege lulia maiestatis) tenetur et qui iniuasu princi­
pis helium gesserit dtlectvm habuerit exereitum comparaverif 
(italics mine). A similar rule is attested by Paul (Sent.
5.23.1): "Lege lulia maiestatis tenetur is ... qui(ye) 
iniussu imoeratoris helium gesserit dileetuiwe habuerit exer- 
citum oomparaverit ..." (italics miie). Bie words "iniussu 
principis (imperatoris)" have been described as an interpola­
tion for "iniussu populi Romani" (KZIbler 550), and as Incom­
patible with the Augustan constitution, although closer to 
reality than "iniussu populi aut senatus" in Marr-'an's day, 
but it should be noticed that Mercian is supported by Tilpian 
(Dig. 48.4.1.1): "quo (so. maiestatis crimine) tenetur is, 
cuius opera dolo roalo consilium initum ertt, quo obsides inius­
su principis interciderent". According to Marcian, then, a 
lex Julia maiestatis prohibited levies and warfare "iniussu 
nrincipxs1’, and according to Ulpian the same criterion applied 
to the execution of hostages. Of the material in Digest (48.
4), the excerpts which purport to cite the text of a lex Julia
maiestatis are 48.4.1-4 (Lear 40), and perhaps 48,4.10,11 as
well (Greenidge, Treason 236; but see pp. 306-7 below).
Of these, 48.4.11 is in any event adjectival, so that the 
substantive rules which ma% represent part of the text of a 
lex Julia are 48.4.1.1 (from "quo tenetur”) ; 48.4.2 (excluding

1 Rein (517 - second note); Mofayden (228); Arangio-Ruiz 
(137).
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"non ... enumerator") ; 4 8 3  (from "qui in belXia") ; 48.4-.
4pr; and 48.4.10. Die only references to the prinoeps in 
these passages are those of Marcian and UJ.pian (p.290 above).
In all other instances the subject, where specified, is 
"populus Eomanus'' or "res publica"? Tor example, Ulvian (Dig.
48.4.1.1) prefaces the rule against the execution of hostages 
with c 'definition*: "Maiestatis sutem crimen illud est,
cuod adversus populum Romanum vel adversus seeuritatem eius 
ccmmittitur".3 In the same passage Ulpian consistently re­
fers to "populus Romanus" and "res pubUca", including the 
significant "hostes populi Romani".^ In the context, the 
execution of Postages "iniussu principis" was an act directed, 
"adversus populum Romanum", and was therefore not a violation 
of the prinoeps' majesty, but a diminution of the maiestas of 
the Roman People. Similarly, Marcian (48.4.3) includes war­
fare and levies "iniussu principis" among various categories 
which he sets out to illustrate the proposition: "lex autem
lulia maiestatis praecipit eum, qui malestatem publicam 
laeserit, teneri"; he includes the case "qui(ve) imperium exer- 
citumve populi Roman deseruerit". It should not be assumed 
that Ulpian and Marcian "modernised" the text in some respects 
only, while ignoring other cases where "improvements" would -w 
doubt have been equally justified. J* they had interfered at 
all, they would presumably have done so to an extent comparable

1 Although Schulz (Legal Science 17S) doubts this passage.
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to that attested by Paul's 'Sententiae*.

It will be noticed that the provisions regarding the 
prinoeps are concerned with external relations, and consist 
of matters which presuppose a positive function with which the 
prinoeps was vested. The populus Romanus, as the subject of 
a maiestas law, played a passive or an active role, depending 
on the particular act in issue. An overt act against the 
State, such as incitement to sedition or the murder of a 
magistrate, was culpable not because it had been done without 
authority, but because it had been done at all,^ But making 
war and raising levies were only relatively culpable, being 
valid if carried out under a prescribed authorisation. It 
is only in this relative sphere that Ulpian and Marcian por­
tray the princeps as the subject of a lex Julia, namely, the 
sphere of external affairs. It is unnecessary for Arangio- 
Ruiz (137) to take "iniussu principis" as evidence of the sub­
stitution of the princeps as a corporation sole, for all that 
the provision indicates is the transfer of a particular execu­
tive jurisdiction from the populus Romanus to the princeps.
In the Republic external relations were the province of People 
and Senate, and Sulla made it maiestas to do certain things 
"in-ussu populi aut senatus". If at scone stage the power of 
authorisation passed to the emperor, a new lex maiestatis was 
needed, but it did not have to be a "general" maiestas law.
It merely had to provide, withh. the framework of ‘maiestas 
populi Romani', for the fact that a new agency had taken over 
the function of expressing the People's will in external af­
fairs. The fact that the Senate was a joint agent with the 
populus, in exercising this function under Sulla's law, did 
not mean any derogation from the principle that technical 
maiestas was vested exclusively in the People and its



magistrates. There is no need to asst? e any different re­
sult when the prinoeps became such an agency.

It is suggested that •'iniussu principis” in Ulpian and 
Marcian is probably an authentic citation from tha lex, subject 
only to the qualification that, consistently with Augustus' 
general policy towards the Senate, the full exyjx ,_ion in his 
law was "iniussu principis aut senatus”. It can be assumed 
that "aut senatus” was subsequently discarded, possibly by 
the classical jurists, but more probably by the compilers of 
the Digest, or their predecessors.* Tfc remains to identify 
the lex which made Augustus a joint agency tilth the Senate in 
external affairs. the question is linked to the arbitration 
of war and peace which, according to Strabo (17,3.25, p.840), 
was granted to Augustus at the inception of the Prineipate; ttol- 
4goy xat eiptivTif. xatAoTn xfrnoC Sta, 0£ou. The cc-.tempirary 
evidence of STrabo is corrobora; sd _r* Dio (53.15.5) , who sEr.t 
that in 27 B.C. Augustus receive; ti;:- right •noXSpou: te av- 
aiystcreai xai eipfjunw OTt£u5sr:-ii . ttont^en2 accepts 
Strabo, and holds that the power was conferred by the Aunzeian 
prototype of the lex de imperio Vespasiani. T&iilar (17Z- 
83) infers from vte renewal of the miiestas treaty with C-IL-:-- 
lene in 25 B.C. that the role of the People was taler, over by 
Augustus, with the Senate fulfilling a merely executory func­
tion. TStibler refiises, however, to deduce a genem. rule 
from this case. Perhaps the most pertinent argument cgaiast 
the grant of the exclusive power of war and peace to „-jgustus 
in 27 B.C. is advanced by Settled who holds that the non- 
participation of Augustus In the trial of M. Etirais, sioept as 
a witness (p.200 above), means that he had not been injured in

See2V^ t “ p!2.3S-1“ d n.2; 955 and n.3) ; cf. Premerstein

46^ ^for™ther arguments see Saltier (loc.cit.) and 
Atkinson (454).



his own sphere of competence, for otherwise he would have 
brought Primus before his own court. Sattler concludes that 
under the settlement of 27 B.C. Augustus became the arbiter 
of war and peace only in hie own 'provincial, which seems to 
be a reasonable corollary to the division of provinces be­
tween Augustus and the Senate.

Marcian (Dig. it8.4.3; cf. Ulpian, 48.4.2), after citing 
the rm.e against levies and warfare "iniussu principis"as­
cribes another rule to the same lex Julia maiestatis: "quive,
cum ei in provincia successum esset, exercitum succeesori non 
tradidit". Bie evidence is, therefore, that the lex; (a) 
reserved matters of war and peace for the decision of the prin­
ceps; (b) made it an offence for a provincial governor not to 
hand over to his successor. It does not seem to have been 
noticed that there is a striking parallel to these rules in 
certain legislation which Dio (53.15.6) assigns to 27 B.C.;
6-.cefun 86 6x1 e&cri v 640(015 (proconsuls, propraetors, 
and procurators - 53.15.4) IvopoSev-^eri tzfjte xataX^yovC 
xoiefcr«a.i p.fi-e* apyfiptov -eo8 •re'safhSwott feffxp&inrsiv, 
et pi) -̂rot ^ BovX^i tfn'fCva-no % 6 aiioxpdTtiip xeXeSiretev. 
otov -e£ Ty 6 5t45oxoC 6X 613 6x te rof 66vovC aiiCxa. e-t-rov 
IgoppScreat x»t 6v -ct5 6.vaxo|j.t.5(i pf) IfXpovtiietV. &XX'
Iv-c&C iptBv pnvSv 6xa.vt£vo.t. Bie only material differences 
between the rules assigned by Dio to 27 B.C., and those as­
cribed by Marcian to a lex Julia maiestatis, are that Dio 
states the rule as "iniussu senatus aut principis", and omits 
the equivalent of Martian's "qui helium gesserit". But else­
where (53.17.5) Dio attests an arbitration of war and peace, 
which he also assigns to 27 B.C., and "aut senatus" may well 
be accurate (p.293 above). It follows that in 27 B.C. rules 
were introduced which corresponded in all material respects 
to those which Martian ascribes to a lex Julia maiestatis. 
furthermore, these rules were pert of the constitutional 
settlement of 27 B.C., which is generally accepted as having



been established not onl' by senatusconsultum, but also by lex.1 
Pcima, facie, tiierefore, the law which introduced these provi­
sions in 27 B.C. was a lex maiestatis, but the difficulty is 
that the authorities consulted do not date the legislative 
activity of Augustus as early as 27 B.C.2 Yet it is not clear 
why a lex Julia in 27 B.C. is impossible. The selection of 
18-17 B.C. for all the 'leges luliae* seems to be based on 
Augustus' statement (Res Gestae 6) that he rejected a "cure 
legum morumque” in 19, !*) and 11 B.C., and introduced legisla­
tion under his tribunfciem power. But that legislation need 
not have gone beyond matters which would have fallen under 
the "cura” if he had accepted it, namely, laws of a "moral" 
nature. Indeed it is precisely to such laws that Suetonius 
(Aug.34.1) confines his resume, although he elsewhere mentions 
"non-moral" laws (pp. 296-7 above). It may well be that the 
laws mentioned in the resume should not be dated earlier than 
19 B.C., but no such limitation need be imposed on other 
legislation. Sulla's maiestas law accompanied the establish­
ment of a new provincial regime (pp. 87-8 above), and it is 
probable that Augustus likewise made the necessary adjustments 
in the lex maiestatis wlien the need arose, rather than at a 
much later date. Regardless of the nature of the imperium 
under which Augustus administered his 'provincia' (pp. 226 and 
n.3; 227 above) , adjustments to the maiestas law were needed,
for "iniussu populi aut senatus" was not appropriate in the

1 Dio 53.12.1 Cf. Pelham (83-6); Premersteifl (129, 230-1) j 
Syme (331) •, Wickevt (RE22.2.2272)-, Siber (Verfassung 270-1,
274. 280); Sattler (37,45-6).
1 The entire series of 'leges luliae' is assigned to 18-16 B.C.

*
357-8) ; Chilton (73); or Lear (2.3).



provinces whidi were transferred to Augustus. Even if Augus­
tus did not have the full tribunician power, including the 
power of initiating legislation, until 23 B.C.,1 he oould, 
as consul, have introduced a 'lex lulia’ in 27 B.C. in tha 
comitia centuriata, or a lex could have been introduced in the 
concilium plebis by a tribune at the instigation of Augustus, 
and named for the instigator (p.107 n.2 above).

It must, however, be supposed that the law went further 
than the mere adjustments occasioned by the settlement of 27 
B.C. Marcian (Dig. 48.4.3) introduces hie enumeration of cate­
gories as follows; "Lex duodecim tabularum iubet eum, qui 
hostem ccncitaverit quive civem hosti tradiderit, capita puniri. 
lex autem lulia maiestatis praecipit eum, qui maieatatem publi­
cam laeserit, teneri; quails est ille, qui In addition
to unauthorised levies and warfare, and wrongful retention of 
a province, Marcian cites acts failing under the concept of 
proditio,2 namely, the surrender of positions to the enerny, 
and desertion. Ulpian attests two cases of proditio, aiding 
the enemy (48.4.1.1) and desertion (48.4.2), Scaevola (48.4.
4) gives a full list, and Hermogenian (48.4.10) notices two 
cases. It has been argued with same force that in the Repub­
lic p/'oditio was not a formulated criminal concept, but a group 
of acts punished by consular coercitio, or under the arbitrary 
power of military conroanders, and that it did not fall under 
the public criminal law until legislation absorbed these acts 
into the crimen maiestatis.3 Ibis view requires the assumption

1 See the authorities cited at P.232 n.l above. For the

weight to the research since Mommsen.
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re erenee to customary law (Fuhimann RE Sup;.. 9.1225), which 
may well be the case. In any event, the material fact is that 
there was legislation which brought various forms of proditio 
under the crimen maiestatis. There is nothing against the 
supposition that these matters were dealt with as part of the 
arbitration of war and peace which was included in the legis­
lation of 27 B.C. It is therefore postulated that, as far as 
external affairs were concerned, there was a comprehensive 
maies fas law in 27 B. C., which consolidated the traditional 
body of customary law, and provided for the new provincial 
system.

It will be objected that the powers granted to Augustus 
in 27 B.C. were to endure only for 10 years, and that, although 
they were in fact renewed from time to time, this could not have 
been anticipated, so that a general statute should not be as­
sumed for a situation which was not necessarily permanent;
But the permanence of the new system is correctly stated by 
Syme (324-5): "This time the domination of a faction was to
be permanent and unshaken ... Definition of powers and extent 
of provincia might later be modified how and when he pleased. 
One th*ng could never change, the source and origin of his 
domination”. There is a strong suggestion of a legislative 
programs in 27 B.C.. in Tacitus (Ann. 3.28.3): "Sexto dsmva,
consulatu Caesar Augustus, potentiae securus, quae triumvirate 
iusserat abolevit deditque iura quis pace et principe uteremur". 
It is not necessary to take "deditque iura" as o Tacitean com­
pression of a lengthy period of time, for if he did not mean 
that the laws were introduced "sexto consulatu" he would 
rather have said: "... abolevit. max dedit iura Ihere
is some support for legislation in 27 B. C., in Cassiodcros 
(Chson. ad 27 B.C.), although his chronology is not always 
reliable: "Caesar leges protulit, indices ordinavf.t, provin­
ce s  disposuit et ideo Augustus oognominatus est". It may be

j * * * . .  te.227 and nn.1,2 .*«.), <* - ™



"imperium (proconsulare) maius quan, ..." (BeraHfiec 92-6- Mickert, 
RE 22.2.2272), oirght to have been accompanied by a maiestas 
law, but this would be so only If the new settlement of 23 bad 
made "iussu prinolpis aut senatus" meaningless. That this was 
not the case appears not only from Atkinson’s analysis of the 
trial of M. Primus (pp. 202-3 above), but also from the argu­
ments of Siler (Verfassung 276, 280-1), who shews that 'jTiaiur 
imperium' had no military content, ara "war eine rein bflrger- 
liche Gewalt zur Aufsicht dher die statthalterliche Verwaltung 
der Senatsprovinzen".^'^

The proposed lex Julia, maiestatia of 27 B.C. does not 
account for all the substantive material in Digest p8.4>l-d,ll). 
Ulpian (Dig. 49.h.l.l), apart fran the rules which can be as­
cribed to the law of 27 B.C., discusses the folnwing: "eruo 
(sc. maiestatis crimine) tenetur is, cuius opera dolo malo 
consilium ini turn erit quo szmati homines cum tells lapidi- 
busve in urbe siirt conveniantve advessus rem publicam, locave 
occupentur vel templa" (PASSAGE A) "quove coetus conventusve 
fiat homicesve ad sediticiRsm cotrvocentur" (PASSAGE B); "cuiusve

1 See also Stroux-ifenger (63.3); Salmon (470); Battler (69). 
Therg is no reason to say that the Augustan intervention in a 
senatorial province attested by the Edicts of Cyrene was in
the military^sp - following an entirely different line■
of investigation pursued here.



opera consillo malo consilium initurn erit, quo quis magistratus 
populi Romani guive impferium potestatewe hahet occidatmr" 
(PASSAGE C)5 "quove quis contra rom publicam arma feret" (PAS- 
SAGE D); "quive milites sollioitaverit concitaveritve, quo 
seditio tumultusve adversus rem publicam fiat" (PASSAGE E).

These categories are not -.itroduced by an expression 
such as "lege lulia maiestatis tenetur is qui as is
customary. Ulpian's introductory words are: "Maiestas autem
crimen illud est, quod adversus populum Romanum committitur. 
quo (sc. ’maiestatis crimine’, not ’lege lulia’) tenetur is ..."
(48.4.1.1)„ it is most unusual for Ulpian to cite a statu­
tory provision without naming the lex, senatusconsultum, or 
imperial constitution. In respect of the ’crlmina publics ’ 
wh3.ch he is known to have discussed in Books 7 and 8 of his 
*de officio proconsulis’ (Lenel, 2.975-8), the relevant law 
is named in the case of the lex Cornelia de sieariis et vene- 
ficis (Coll. 1.3,6; Dig. 48.8.4); the lex Julia de vi pub­
lics (Dig. 48.6.7); the lex Julia peculatus et de saorilegio 
et de residuis (Dig. 48.13.8.1); and the lex Cornelia de 
falsis (Dig. 48.10.9; Coll. 8.7). In the case of the lex 
Pompela de parrioidiis, the only excerpt from ’de officio pro­
consulis ' is a brief discussion of a disputed point (Dig. 48. 
9.6) ; and even then another jurist (Maecianus) is cited by 
name. Only in the case of maiestas does Ulpian seem to have 
omitted all reference to his source. It is true that trunca­
tion of Digest (48.4.1.1) by the compilers cannot be excluded. 
For example, the senatusconsultum which Ulpian cited on the 
lex Cornelia de falsis (Coll. 8.7) is omitted from the same 
excerpt in the Digest (46.10.9.3)-, but even then the citation 
of the lex Cornelia itself is retained in the Digest excerpt. 
The absence of citation in Digest (48.4.1.1) is particularly 
striking if regard is had to the. comprehensive list of acts



which Ulpian sets out.'*" The evidence suggests that Ulpian 
did not cite a lex Julia maiestatis in 'de officio proconsulis' 
He composed his own ’definition* of the crime and then gave a 
number of illustrations. The random order in which these are 
set out is also significant. The first, concerning the exe­
cution of hostages, relates to external affairs. Next ccme 
A, B, 1 and B, which concern internal matters.2 Aiding the 
enemy is a reversion to the external field, and the excerpt 
concludes with. E, which is internal rather than external.
This haphazard sequence does not appear to have been taken en 
bloc fran any one statute, and the suggestion is that Ulpian 
selected his illustrations from more than one lex.

Diere is a striking similarity between A and a provision 
of the lex Julia de vi (Paul. Sent. 5.26.1); "quivp cum telo 
in publico fuerit, templa portasve aliudve quid publicum arma- 
tis obsedevit cinxerit clauserit occupaverit". Mommsen (Strsf 
563.1,3; 564; 657) explains the close agreement between via
and the "violent" form of maiestas by supposing that the crime 
was .raiestas against the instigators and ringleaders v and vis 
against subordinates. Flore (242) , rejecting this view, holds 
that Senteniae (5.26.1) Is spurious. Zumpt (2.1.270-3) argues, 
rather plausibly, that the distinction between the two crimes 
turned on whether "maiestas populi Bnmani" was involved; 
Norbanus was acquitted of maiestas, although he had used force, 
but would have been convicted on the same facts under the lex 
Plautia da vi. Althou#i Zumpt does not consider the effect

Schiller (333-7).
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of a plea of ''malestatem auxi”, his argumant amourtfato saying 
that this plea was available on a charge of maiestas, but not 
on a charge of vis on the same facts. The difficulty, how­
ever, is Cicero (Cael. 29,70); "De vi quaeritis: quae lex si
imperium, ad maiestatem, ad statum patriae, ad salutem omnium 
pertinet". It is not possible to assume an intlioLment under 
the lex maiestatis when magistrates and senators were charged, 
and under lex de vi against all other persons, for magis­
trates could also be charged de vi fhig. 18.6.7). Furthermore, 
Caesar's maiestas law cade the crime applicable to all classes 
(p. 176 above) , so that fran then on anyone could be charged 
either with maiestas or de vi. The position was probably 
similar to that whereunder, on the same facts, there could 
be a charge of maiestas or extortion (pp. 97-9 above). Given 
an act of violence, the lex de vi was probably preferred if 
there was a danger that the jury might be persuaded to return 
a verdict of "maiestatem auxi".

A, B, D and E, as examples of 'maiestas minute per vim', 
would have been quite at home in Caesar's maiestas law. But 
there would have been no pressing reason for their inclusion in 
the law of ?7 B.C., and the Romans did not legislate unnecessar- 
ily (P. 81 and n.l abom). It iollma Uttar that Olptan took 
this materiel from Caasar's la., or that Sugaatas Introdoa.d a 
second la. at acme ti»e after 27 B.C. fie dl.torb.nCes atten­
ding the consular elections fran 22 to 19 B.C. (Syme 371-2) 
could have supplied the incentive for a "violent" maiestas law, 
but the silence of Suetonius and Dio (p. 286 above) is particu­
larly significant in the light of their Opre.S mention (Suet. 
* _  *  i, d o  S U V  of a .  t h t  '

- _ f  M 7 .7 ).

derived this material from Caesar's le».
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G is a special case. Pollack (201 and n.l) points out 
that there is no suggestion in this passage of any special rule 
regarding assassination of the princeps. It should be noticed 
that the rule as stated by Ulpian is wholly Republican in form, 
but the date of its first introduction is not clear. It would 
not have been brought in under the Appuleian, Varian, or Cor­
nelian laws, for in 63 B.C. the ccmitia, and not the quaeatio, 
provided the forum for the trial of C. Rabirius (pp. 35-7 above). 
Furthermore, the lex Pedia of B.C. would have been unnecessary 
if C had been included in Caesar's law. It is probable that 
C was introduced by the lex Pedia. In this regard it should be 
noticed that, although a "lex Pedia" is expressly attested by 
some sources (Veil. 2.69.5; Suet. Nero 3.1; Qalba 3.2), 
others attribute the law to Oct avian (Livy Per. 120; App. B.C.
3.Id.95; Dio. 46.48.2; Plut. Brut. 27.3). If vhe law was 
instigated by C. lulius Caesar (Octavian), a variant tradition 
may have known it as a "lex lulia". Indeed Augustus would 
have wanted his name to be associated With the law with which 
Res Gestae opens (Res Gestae 1). It has been suggested (pp. 
187-8 above) that the lex Pedia was a maiestas law, so that it 
may very well have been lenown as a "lex lulia maiestatis".

The aforegoing suggestions do not account tor all the 
material ia D W - t  (W.t.M), tb. do mat fit
readily into » .  lem .Moh have lean ea.mjed for either C m a r  
or Augustus, "guive sciens falsum conscripsit vel recitaverit 
tut^li.^hliel^
vatu, pro potestat, magistratuve gull «ei«n, dolo - l o  gesserit
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The difficulty occasioned by G and H is perhaps not greet, for 
it may he accepted that any act which constituted the crime of 
vis could also have been included in a statute dealing with 
’maiestas minuta per vim'. A recognised form of vis was 
"Vollziehung eii.es magistratischen Actes von Seiten eines dazu 
nicht befugten Beamten oder eines Privaten" (Mommsen, Straf 663); 
tiiis is on all fours with the position contemplated by G. It 
is also possible to regard H as an example of the general rule 
laid down in G, for the release of a confessed criminal was 
clearly a usurpation of magisterial authority. It may be ac­
cepted that G and H are not irreconcilable with Caesar's law, 
from which it follows that Mercian and Scaevols, like Ulpian, 
selected their material, from more than one lex. It is less 
easy, .xiwever, to dispose of F. It may be argued that it is 
a short step from the exercise n£ authority by one who is not 
authorised, to the improper exercise of an authority which is 
in fact possessed. It would follow that the case mentioned 
in T contemplated a false entry by someone in an official 
capacity, who had access to the public records, and who was 
under a duty to make proper entries. It can also be pointed 
out that abuse of authority was in fact a form of vis (Dig. 
48,6.7). But the argument is not entirely satisfactory, for 
in Digest (48.6.7) it is the special case of a magistrate 
.Vying violence to a citizen in contempt of provocatio, which 
does not warrant th& assumption that vis covered the improper 
exercise of authority in general.

If F cannot be satisfactorily reconciled with Caesar's 
law, and if it does not by its nature commend itself as an in- 
gredient of th. M u o t e i  1»» of »  B.C., . t e t t e  »=«■* 
should he made for a second Augustan lex. In this regard there 
ia an avenue which merits exploration. A century ago Zumpt 
(2 1 51-*, 70-K: cf. 131-2, 132, 1B*-S> argued that the 
jumciary law of C. drabohu. not only laid d om ruin, of crimi-
^  . 1 ^  u .  - t  . w m .  ^



and of. p. 25 n.2 above). Although the theory has not been 
accepted for Gracchus' law, it is worthwhile considering 
whether there is any room for the application of a similar 
hypothesis to the lex Julia iudioiorum publicortsn, a general 
judiciary law which, on the majority view, was introduced (in 
17 B.C.) by Augustus, rather than by Caesar.1 Although a 
strong body of opinion2 holds that this law was only a general 
code of criminal procedure, and that the substantive categories 
of individual crimes remained the subject of special laws, it 
is proposed briefly to test the possibility that in this stat­
ute, which contained at least 88 chapters (tfofayden 220), there 
were chapters on particular crimes, including a chapter which 
consolidated the substaitive categories of maiestas. 'She 
first piece of evidence is Digest (48.14.1.4): "si qui reus 
vel aeeusator domuxn iudicis ingrediatur, per legem iudiciariam 
in legem (ac. Xuliam) ambitus committit". The rule against 
visiting a juror was included in the Augustan judiciary law 
(Girard, Leges 330), and the lex Julia ambitus was Augustan 
(Arangio-Ruiz HO). It may seem that the lex de atrMtu 
formed a chapter in the judiciary law, for the explanation 
(Girard, Leges 304.3) that the penalty of the ambitus law was 
merely borrowed by the judiciary law is strair-ed. The typical 
expression, where one lex applied the penalty of another, was; 
"lege Pompeia de parrioidiis cavetur, ut, si quis .. occiderit 
... poena ea teneatur, quae est legis Cozneliae de sieariis" 
(Dig 48.9,1). And "in legem cornnittere" (Dig. 48.14.1.4) 
suggests a contravention of the particular statute mentioned,

"I-*'
Arangio-Ruiz (105-10).



48,10.ISgc). Secondly, there are the curious duplications: 
"fames! quogue accus antes sine ulla dubitatione fldmittuntur"
(Mg. 48.2.13) (j) ; and "feraosi, qui ius acousandi non habent, 
sine ulla dubitatione admittuotur ad hanc aocusationeniB (Dig. 
48,4.7pr) (K) ; "milites quoque, qui causes alienas deferre 
non possunt, qui pro pace excubant, vel magis ad hanc accusa- 
tionem admittendi sunt1' (Dig. 48.2.13) (L); and "eed et milites, 
qui causae alias defendere^ non possunt: nam qui pro pace
excubant, magis magisque ad hanc accusationem admittendi sunt” 
(Dig. 48.4,7.1) (If) 5 "servi quoque deferentes audiuntur" (Dig. 
48.2.13) (N); and "servi quoque deferentes audiuntur et qui- 
dem dominos sues" (Dig. 48.4.7.2) (0). Passages J, L and N 
are from Mercian (De Puhlicis ludiciis I), and appear in 
Digest (48.2 - 'de accusationibus et inscriptionibusT) , a title 
which is larr y concerned with the lex Julia iudioiorum publi­
co rum. K, M and 0 are from ttodestiims (Pandecta Xtl), and 
appear in Digest (48.4 - ’ad legem luliam maiestatis*). It 
may be felt that Mercian and Modestinue must be commenting on 
the same lex, namely the judiciary law, which may suggest that 
maiestas formed a chapter in that law.

On balance, however, it is not possible to disturb the 
view that the judiciary law did not include substantive cate­
gories. the decisive passage is Digest (48.1.1): “Non omnia
indicia, in quibus crimen vertitur, et publics sunt, sed ea 
tantum, quae ex legibus iudioiorum publicorum veniunt, ut 
T»ii. maiestatis, lulia de adulteriis, Cornelia de sieariis 
et veneficis, Pompeia parricltlii ... Cornelia de testamentis 
... lulia ambitus the inclusion of two Cornelian laws
and one Pompeian excludes the possibility that "quae ex legibus 
iudioiorum publicorum vet.iunf means that the individual laws 
which follow formed part of a Julian judiciary law. In any 
event, such a derivatioti would have been expressed as "quae

1 ,

1 "alienaa deferre". Mo irons en-Krilger (845.1).
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ex iege iudloioi.tim publicorum veniunt". Furthermore, two of 
the laws mentioned, lulia de adulteriis and lulia ambitus, are 
known to have been introduced by Augustus as independent laws 
(Suet. Aug. 34.1) /

In the result, it does not seem possible to locate an 
Augustan maiestas law, other than the law of 27 B.C., so that 
the rule against false entries in public records (F) should 
be assigned to Caesar’s category of ’maiestas minute per vim’. 
It is therefore found that the substantive material in Digest 
(48.4.1-4, ID) consists of citations from the maiestas laws 
of both Caesar and Augustus, and possibly from the lex Pedia 
(Julia) as well.

In conclusion, three other problems raised by Digest 
(48.4) may be briefly noticed. Ulpian (48.4.11) says that 
the death of the accused before judgment extinguishes the 
charge, but adds: "nisi forte quis maiestatis reus fuit:
nam hoc crimine nisi a successoribus purgetur, hereditas fisco 
vindicatur. plane non quisque legis luliae maiestatis reus 
est, in eadem condiclone est, sed qui perduelHonis reus est, 
hostili animo adversus rem publicam vel principem animstus: 
ceterum si quis ex alia causa legis Idliae maiestatis reus 
sit, morte crimine liberatur". It is generally agreed that 
there is no question here of the survival of perdueilio as a 
separate crime distinct from maiestas, but only of its employ­
ment by Ulpian as a convenient way of distinguishing the more 
serious from the lesser forms of maiestas.2 Ktttder (553) 
believes that "perduellionis" is an interpolation, and indeed 
the entire section "plane ... liberatur" is suspect. Not

Brecht (Perdueilio 213 4).



y is Plane one of the typical signs of an interpolated 
passage (Wenger 584), but the phrase "adversus rem publican, 
vel grincipem" does not ring true, in the li^it of Ulpian's 
own 'definition' of maiestas as directed "adversus populum 
Romanum", without including the princeps" (Dig. 48.4.1.1). 
Furthermore, Digest (48.4.11) is misplaced, for it should 
have been grouped with the other excerpts from Ulpian, under 
the Sabinian mass which heads the material in the title.
Such a displacement is an indication that two titles have 
been combined (Wenger 584), so that it is a fair inference 
that Digest (48,4.11) is not "ad legem luliam maiestatis" 
at all. The important aspect of the passage, for the present 
purpose, is the reference to "legis luliae maiestatis reus", 
for if the passage were authentic it would have a twofold 
significance. It would be an attestation by Ulpian of a 
specific lex Julia maiestatis, which would weaken tile sub­
missions which have been based on his failure to cite the 
lex in his 'de officio proconsulis'. And it would tend to 
support the opinion of Greenidge (Treason 236-7), that the lex 
Julia was divided into two sections, covering in part the same 
acts, but viewed separately, depending on whether they were 
or were not committed "hostili animo"; if Greenidge’s findings 
were valid, it would be difficult to avoid a single consolida­
ting statute, in substitution for all previous legis­
lation. But the decisive argument against the authenticity 
of the passage, at least insofar as Ulpian is to be understood 
as intending to cite provisions of the lex Julia, has been 
advanced by Volterra (488-90) . He shows that posthumous 
maiestas charges were first introduced by a constitution of 
Marcus amtilu. (Co*, J S.B.Cpr, 62), = 1  —  «*. “ d =«™ld 
not have beeu, provided for in a law of Camer or Augustus.
Xhe precedent created by .Marcus Aurelius —  expanded under 
the Severi, and it «.s then that the contemporary cluaicel

tn c d ta a  i t , m * . (PH. " JU D , 2*1 OW a.
8.6pr) ; and Mercian (Code J. 9.6,6.2-S).



"Proximum sacrlleglo crimen est, quod maiestatis

Ulpian an Book 7 of his 'de 0fficio proconsulis' it does not, 
of course, mean that a tern to this effect appeared in a lex 
Julia maiestatis (cf. Matthaeus 311). But it would tend Id 
show that, as early as the third century &.D., the majesty 
of the princeps had acquired the force of a technical legal 
concept, in substitution for ‘maiestas populi Romani’.
It is not, however, certain that the statement was made by 
Ulpian, In its primary meaning1 "sacrilegium" did not con­
vey the notion of the English word "sacrilege", for it simply 
meant "das Furtum bezogen auf das Gtittergut".2 As such it 
was dealt with by the lax Julia peculatus et de sacrilegis 
et de resiiuis (Dig. 46.13). In his commentary on this law, 
Ulpian, in the same Book 7 of his ‘de officio proconsulis'
(Dig. 46.13.7), discusses sacrilegium in terms which clearly 
show that he understood it as the theft of "res sacrae"; "Sac- 
rilegii poenam debebif proconsul ... statue re ... sed moder- 
anda poena est usque ad bestiarum damnationem eorum qui menu 
facta templum effregerunt et dona del in nootu tilemnt".
Why does Ulpian say that maiestas is "proximum" to the tiieft 
of "res sacrae”, particularly as he then proceeds to ♦defina' 
maiestas (Dig. 48.4.1.1) in terms which have nothing to do 
with theft or with "res sacrae"? If "proximum" is intended 
to convey a resemblance between the two crimes, Ulpian’s 
statement is meaningless, and must be marked as a suspected 
interpolation.3 It may, however, be possible to retain the 
passage by interpreting "proximum" in a temporal sense as 
"next to, in point of time". The purpose of ‘de officio

6™i'tiw2."csM£ »««“  rt'tI f



proconsulis * was to provide provincial governors with a suc­
cinct restatement of the laws which they needed to know 
(Schulz, Legal Science 243-4), and it may well be that Ulpian 
found it convenient to follow a chronological method when he 
dealt with criminal law (Books 7 arid 8 - Lenel 2.973-83).
If maiestas was "proximum11 to sacrilegium in a temporal sense, 
it means that immediately before he came to maiestas Ulpian 
had discussed sacrilegium. He had done so because sacrilegium 
was chronologically antecedent to maiestas, in the sense that 
the earliest guaestio which was set up * de' sacrilegis’ war the 
quaestio auri Tolosani of 104 B.C., which investigated the 
plundering of the temple at Tolosa by Q. Servilius Caepio 
(PP. 44-8 above). The next quaestio in date order was the 
quaestio maiestatis, under the lex Appuleia of 103 B.C., and 
therefore maiestas was "proximum sacrilegio".*

"Qui statuas aut imagines imperatoris lam consecrates 
eonflaverint aliudve quid simile admiserint, lege lulia maies­
tatis tenentur" (Venuleius Satuminus, Oig. 48.4.6). This is 
the only excerpt in Digest (48.4) which, at first sight, suggests 
that imperial statues were dealt with by an actual lex Julia.
The other references to the same subject expressly attest a 
decree of the Senate (48.4.4.1) and imperial rescripts 0*8.4.
5). KObler (552) takes the case postulated by Venuleius Sat­
uminus as one of extensive interpretation, but the question 
needs discussion in view of the proceedings attested by the 
Second Edict of Cyrene, of 7-6 The general meaning of
the Edict3 is that Publius Sextius Scaeva, the proconsul of 
Cyrenaics,4 sent Aulus Stlaecius Maximus, Lucius Stlaccius 
Macedo, and Publius Lacutanius Phileros as prisoners to Augustus,

1 This argument may be used in favour of 103 B.C., rather

a U B B rprotect an informer.



because they alleged that they had information concerning the 
safety of Augustus and the public welfare - 8 %p&( 
iWTDptav -ra te Bnpdfta, icpdypo-ra &v^xev - and wished
to speak of it. Augustus released them, as they had no such 
information, and as they made it clear to him that what they 
had said in the province was false.1 But Aulus Stlaccius 
Maxinus, who was accused by the Cyrenaiean envoys of having 
removed statues from public sites, including one which the 
city had inscribed with Augustus* name, was ordered to remain 
in Rome until Augustus had investigated the matter,

Die removal of the statue has been explained as a case 
of maiestas (Anderson, 39; Stroux-Wenger, 72.2), but the 
juristic basis of the charge should be further considered.
It is clear that the quaestio maiestatis did not try the case, 
for Augustus dealt with it in his imperial criminal court: 
ewG 4y xepl toS-rou to6 xp&rpatoG 5 ta'fvO. Aulus
Stlaccius seems to have been on a frolic of his own, as far 
as this particular incident was concerned, for the other two 
would not have been unconditionally released if there had 
been any suggestion of a plot, in which the removal of the 
statue .was an element. The charge looks very mtieh like an 
"terthought on the part of the Greek envoys from Cyrenaiea, 

who apparently appeared before Augustus when the three accused 
were arraigned. Having failed on the main count, the Greeks 
seem to have brougttup the escapade of Aulus Stlaccius, in a 
last attempt to secure a conviction. As the Stlaecii were 
Roman citizens (Anderson 39), the entire case may well have 
been an incident in that vendetta between Cyrenaiean Greeks 
and Roman citizens, which, seems to be attested by the first 
Cyrene Edict. If the lex maiestatis had specifically provi­
ded for the case of the statue, the Greeks would have prepared 
their brief on that charge as well, before going to Rome.
In that event the separate trial of Aulus Stlaccius would have 
been disposed of at the same tin®, instead of being remanded



for further investigation. The basis on which Augustus 
entertained the second charge was probably the principle of 
’Violated majesty". Although the title of 'pater patriae* 
had not yet been officially conferred when Stlaccius was 
Charged in 7-6 B.C., it was already in common use, and was 
particularly employed as an inscription on provincial statues, 
(Hor, Carm. 3.24.27-8; cf. p. 259 above; cf. also AlfCldi 
2.115). It was very possibly a statue inscribed to Augustus 
as "pater urbium" which Stlaccius had removed, and Augustus 
was not unwilling to receive the Cyrenaiean complaint.

The legal basis on which the three Roman citizens were 
originally sent to Augustus is not clear. At first sight it 
seems that information "about the safety of the princeps" fell 
under ttte ban on consulting astrologers and soothsayers "de 
salute prinolpis vel summa rei publicae" (Paul Sent. 5.11.3;
Ulpian Coll. 1.15.2) - Rpo< -ttiv fepnu owenptav xol ti &l»l- 
6(T»u spivpcwa (Second Cyrene). There are, however, two 
objections to a charge of this nature in 7-6 B.C. Die earliest 
legislation against the consultation of astrologers seems to 
have been a senatusconsultum of 17 A.D., judging by Ulpian’s well- 
documented discussion of the topic (Coll. 1.15.2) . This would 
have been the decree (Eac. Ann. 2.32.5) which followed the trial 
of Libo Drusus (Tao. Ann. 2.27-32). And there is no suggestion 
in the Second Cyrene that the accused had consulted astrologers, 
but only that they had information, or said that they had it.
There is much merit in the suggestion (Stroux-Wenger 72.2) that 
nf, should be added at the end of line 45 (Second Edict). The 
position then would have been that the accused, when confronted 
by the governor with the demand that they disclose this infor- 
m'tion, refused to do so. This would have made it a straight 
case of feiupovXstetv , for the governor would then 
have been entitled to treat them as possible accomplices in 
a suspected conspiracy.



C O N C L U S I O N S

In regard to the two propositions which the thesis 
has attempted to defend, it is felt that "the theory of the 
little laws" has fared reasonably well. 2he balance of 
probability seems to lean rather distinctly in favour of the 
view that the Appuleian, Varian, Sullen, and Caesarian laws 
did not go beyond the respective categories which, on the 
evidence, should be allocated to them. A similar finding in 
the case of the Augustan law is untenable only if there is 
sufficient reason to say that all the substantive statutory 
material in the juristic sources derives from a single lex 
maiestatis. If this conclusion were inevitable, the single 
statute would have to be identified as Augustan rather than 
Caesarian, for two reasons. Firstly, the probability that 
Caesar's law should be limited to 'maibstas minuta per vim' 
disqualifies it as a general statute. Secondly, at least 
part of the lex Julia maiestatis of the juristic sources must 
be Augustan, if the proposed Identification of the law of 27 B.C., 
as attested by Dio, with the provisions of a lex Julia maiestatis, 
as attested by Mercian and Ulpian, is valid. She problem 
largely depends, however, on the validity of the attempt which 
has been made to identify elements of three different laws in 
Digest (48.4). It is not possible to be dogmatic on this 
issue, but it may be felt that the arguments advanced leave it 
at least an open question as to whether a single statute or 
several statutes should be assumed in respect of the legis­
lative material referred to ■'a this title of the Digest.

It is felt that the four other "little laws of maiestas" 
which have been postulated may have been correctly identified, 
ihe question is mainly whether or not breaches of these laws 
were referred to the quaestio maiestatis, and it is submitted 
that the evidence favours that quaestio rather than any other.
In addition, the categories prescribed by the lex Papia, the 
lex Liclnia lunia, the lex Hirtia, and the lex Pedia are 
essentially maiestas categories.



"Sve author is both reasonably satisfied, and somewhat 
dissatisfied, with "the theory of the unchanged ’maiestas 
populi Romani'", On the one hand it is felt that, as far as 
the enquiry has been taken, it may have thrown some light on 
the thorny problems of the constitutional positions of Caesar 
and Augustus, insofar as those problems can be approached by 
way of the crimen maiestatis. Furthermore, the finding that 
there was no transformation of the concept of 'maiestas populi 
Romani* as the technical focal point of the 'crimen maiestatis 
populi Romani imminutae' may have clarified certain aspects of 
the crime. It may also be felt that the distinction which 
has been proposed between the crimes of "diminished maiestas" 
and "violated majesty" assists in understanding the apparent 
anomalies in the concept of the 'domus Caesaris'.

On the other I land, the scope of the study has imposed 
limitations on the development of the theme that the concept of 
"violated majesty" was parallel to that of "diminished maiestas" 
but independent of it. It has been noticed in passing that the 
two concepts seem to have coalesced at some time subsequent to 
the Augustan period, but the further pursuit of this question 
has not been possible within the framework of the thesis.
It is felt, in particular, that en investigation of "violated 
majesty" from Tiberius to Domitian may have interesting results, 
and the authtr hopes, at another time, to develop the prelimi­
nary survey which he has made in this regard.

The major areas in which the author believes that he 
may have made some contribution are as follows:

(a) The two propositions whose defence has Been 
undertaken;

fb) the theory as to the origin of the crimen 
maiestatis;

fcl the theory as to the date, content, and sur­
rounding circumstances of Caesar's maiestas law; 

fff) the theory as to the association of defamation 
and maiestas by Augustus;



It Is believed that the following minor aspects may 
also be original;

(i) The demonstration taat the "uncertainty’ of
the lex Appuleia maiestatis was confined to one 
aspect only;

(iij the detection of the significance of the plea 
of 'maiestatem auxi'.

(iii) tile suggestion that the expression 'maiestas' 
was appropriated by the Senate in an attempt 
to circumvent the lex Appuleia;

(iv) the suggestion that the trial of Sex. Titius 
was 'lege Appuleia*;

(v) the analysis of the circumstances leading to 
the lex Varia maiestatis;

(vi) tile explanation of the execution 01 Varius 
under his own law;

(vii) the analysis of the attempt to extend the 
lex Cornelia maiestatis, at the trial of C. 
Cornelius;

(viol) the explanation as to why Ammianus Marcellinus 
attests the laws of Sulla as the source of tor­
ture in maiestas cases;

(ix) the explanation of the difference between the 
lex Cornelia maiestatia and the lex Julia 
repe tun damn;

(x) the analysis of the prosecution of Vatinius, 
and the attempted prosecution of Caesar;

(xi) the solutions proposed to various problems 
arising out of the trials during Caesar's 
dictatorship;

(xii) the solutions offered to various problems
arising out of the conspiracies against Angus-

(xiii) the solution, adapted from the work of others, 
which is offered to the problem of defamation 
under Sulla;

(xiv) the explanation as to why Ulpian days that 
males *-=0 is "proximum" to sacrilegium;
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