iegal imposition of the death Perelty.  The “re-introdustion”
of the death sentence against Caeplo and Murena {p,206 ahove)
had ﬁl.cen the form of a sentence of interdiction, but actual
execution, and the same doctrine of "wuick purssit™ may have
been invoked ageinst Antonius. It is suggested that this
doctrine was limited to maiestas, so that 4f this was the
manner of fntonius’ death il is evidence of fhe nature of the
charge against him, A simila® conclusion is reached If Vel
leins' version of suwicide (2,100.%) is accepted,  The intro~
duction of an allegation :¥ rmiestas would have reminded Ant-
onivs of the fate cf Caepio and Murema, Faced with the pros-
peet of a sentence of imterdietion Sollowed by an ignmminious
death, he chose suictde,’ Theve is another plece of evidence
to suggest that the charge was nmiestas, L, Autonfus, the
son of Iullus Antonius, was exiled by Augustus after his
father's death, and while still an "adulescentulus"” who had
not yet completed his studies (Tec. Sum, H.4%.5). He is no-
where mentioned as a pavamour, and seems to have been too
young to have “ot into political troeuble on his own account,
His crime may well have been that of mowrning his father, in
breach of the yule which prohibited mourning for those con-
victed of maiestas,?

It may be objected that if Grscchus and the rest were
elso charged with malestas they should also have heen pursued
and executed, or driven to swielde in enticipation, instead
of being allowed to go quietly into exile, The ansuer seems
to be that there was an aspect of Antonius' ponduct which ag-
gravated his offence, and either prompted Augnstus to pursue
and exeoute him, or left him in no deubt that this would follaw

1 1t should sot be assumed that his motive m;ssic :hv:;A
confiscation of his property, mﬂm‘s view Gd;as)mn‘: © e
this motive actuated suicldes In maiestas cases S6°8 A0%, O 7
weigh the counter-argurents of Clacerl (267-9) ; Roger:
183.4); and Volterra (486.)

ig. (3.2.11.3)3 cf, Taeitus

2 D (am. 6,10,1): "necatague
est anus Vitia, Fufii Gemind mater, quod Filil

necem flevisset’,




his condemnation. In order to take this question furthex
it is necessary Yo consider the precise nature of the arime
of Julia and her pavamours, and to determine the relation-
ship between the crime of "laesae religiones ac violata

maiestas” (Tac. Amn, 3,24.3) and ¢ “orimen maiestatis populi
Romani Drminutae,

B. YGRAVI HOMINE LAESARUM RELICIONUM AC VIOLATAE
e MATESTASTS APPELLANDO"

The conspiracies against Augustus which have been dis-
cussed (PP, 189-215 above) do ot reguire the assumptinn of
maiesias shift from the Roman People to Augustus in order to
put them in their proper legal perspective, Whether as trium-
vir or as princeps, Augustus himself at all times fell under
the category "guis magistratus popull Romani quive imperium
potestatemve havet" (Dig, 48,4,1.1), so that all plots against
him, at least until 2 B,C,, are within the framework of acts
vhich diminished 'maiestas populi Romapi', That no extraordi-
mary principle had to be invoked for these attacks is shown by
the fact that the plots artending the 'lectio sematrs?! in 18
B.C. were punished as having been directed against both Augus-
tus and Agrippa (Do 59,1%.),4), so that this is clearly a case
where they were injured in a magisterial capacity, The punish-
ment of adultery with Julia as malestas carnct, hawever, be
justiffed on any of the principies which have so far been con-
sideved, I* may at a pinch be argued that auy disgrecefi”
eonduct By o magisteate or senator could, without offending
against Regubiican usage, be prosecwted as maiestas (ef, pp.
99-10) above) , byt tiis rule would not have applied te ut
least ome of the friends of Julia, mamely a certaln Femosthenes
(P.215 ehove),  ‘duitery could in geneval tewms be regarded as
S finfaria' to the womma's fathew (Mommsen, Straf 695,798.9),
but it was precisely for this reason that he ghared a prefer-
ential right of prosecution with the husba.al (Mommsen, straf
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6473 Bartmann, RE 1.433), fTo pail Adultery mafestas meant
that an 'iniurla' o Augustus, as a father, and not as the
helder of imperium and potestas, was comverted inte a erime
against the State, Caesar's‘ege et populus Remamus™ at the
very least adnitted the State as a junior partner, but how
did the populus Romenus it into "ego et domus mea"?

Pollack, correctly pointing out that the papulus Ro-
mapus, meaning the State, was a juristic person,’ says of
Augustus (126): "Denn steht eine Person im Vordesgrunde fes
politischen und staatlichen Lebens, eine Person, die den
Staat verkdrpert, reprliseutiert ..." (of. Syse 5195 De Evan—
cisei 73).  Avangio-Ruiz (137) maintains that if "ininssu
principis® in Digest (4B.M.3; of. pp29-8 below) can be re-
ferred to Mugustus, it would mean that he was a corporation
sole?  which smounts to saying that a technical mafestas
shift to Augustus would have meant the replacement of ope jur-
istic gerson (the populus Remamms) by another (the princeps).
Evidence of such a transformation should fizst be sought in
the fonal gosition of Augustus, and a brie? estimate
wilt be attempted of the extent to which certain of his con-
stitusional powers furnish evidence of a malestss shift,

3

hather the (probably) proconsular imperium” on which
Mugustus based his provincial administration was effective over
the of 1 3 n teyms of the original

1 Pollack 127; cf. Monmsen (Staat 3.1,3-4); Greenidge
@ublic rife 34); Buckland 35; Sibex (Verfassung 10,3 N

2 Comtra Puckland (35): “There is nothing corporate
ahout the eror - he is & mau'.

3 Mamg‘:g {(Staat 2,2.840,845, and passim} 3 Zg;’eae?édgeal(f‘mic
Life 540); Premeestein (226-32)3 Syme (33.3.1, Fiata
Wickert (RE 22.2,2270-2), A ecnsular imperium is P
Pelbam (69) and Grant (426, 437 and mB). Sahnonulat o8
believes in fwo contemporamecus imperid, & £oUS) o be whether
and Itely, and a proconsular in the provinc5§~ e
any 2djestive at all should be attached fo 'impexiun’,

Béranger 73,
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sah‘len:ﬁnt of 27 B.€, ,1 or whether the 'mefus imperium® should
be aseigned fo the asttlenent of 23 B,c.,? this pover does mot
seem to furnish evidence of a matestas shift, Mommsen (Staat
2.2.849 and n.3) holds that as Augustus had the exclusive

right 0 levy troops (Dio 53.17.5), the sole criterion as to
whether a governar wae lialle for maiestas was whether he

had acted "jussu principis?,  Mommsen relies on Dio (53.1.
5.6) for this propositien, but the evidence of Dio on this
guestion can more conveniently be considered when the Jex
Juliz mai of Augustus is disenssed {pp.25  below).

At this stage it is sufficient to point out that Dio is against
Hommsen, for he says that either the Seuate or the princeps
could authorise levies. It sheuld 2lso he pointed out that
tmaius Imperium’ wac not exclusive to Augustus, for it was
also conferred on Agrippa in 18 B.C, (Syme 337, 38%) and on
Tiberdus (Syme 431, 433), A corporation sole would mot have
derived its charter from 1 power which more than one conld hold,

\

In Res Gestae (34) Angustus records his pre-eminence
in tauctoritss!, but equality in "potestas?, with his magis-
terial colleosgues, As 'potestas! was one of the avtributes
which enjoyed the protection of the mafestas law (Dig. 48.4.1.
1), Augustus in effect attests that in his official capacity
he received na special vecognition from the lex maiestatis.
The question is whether his pre-eminent auctoritss has any
bearing on a shift,? tas' exp the
Senate’s function of sanctioning the People’s acts and acting

L Momsen (Stmat 2,2, 845,23 847-8; BS4-5; 859-61)5 cf.
Premepstein 226, 231.

2 Pelhgn 725 Syme 313.1; Wickert (RE 22,2.2271-5); Salmon

67, 469-70) 3 Sattler 69, . .
e 3 Dpe Prgcisd (72-3) believes that thers is 2 vital eon
nection: "Auctoritas rappresenta ciod w' idea cha sl aceosta
> rails o sovmunita; e ehe e 18 O Stanato
2 potegtas, se non secondo e i
corrisgonds &l doppic concetto dell! imperiun malssTReYC
populi Romani, Essa designa la posizlone ziurim::«:znﬂ
preminente deil' nomo, nella cul persona @ cm;n:a e con
potere pubbliva, in modo cmngletameuteidﬁ\erﬁ: s icary
cul esso viene attribuito ai megistratl P




as the gonsilium of the magistrates; but as the Senazte was
-1y the sum of its memhers, the exercise of auctoritdas was
wie function of individual semators, each of whom spoke with
a dsgree of autharity dependent om the point $n the debate
at which Be was entitled ta be consulres >

s uctoritas

the prior right
to be consulted, mnd the right fo expect the acceptance of
the counsel which was tendersd. The Sammites neglected to
their cost the "salutare consiliun® of ~remius Pontins, who
was "suctoritate praestans”, and Q, (.. 7dins was “consilio,
auctoritate praestantiux‘".z Thera is & g wilar associstion
in "auctoritaie cmnibus prasstiti” (Res Gestae 34).  Vhile
the anctoritas of Augustus is gemerelly regsrded as extwa-
cansTitutional,’ it had & legal significancs, although mot

on the comstitvtional level, It was mm the principle of pre-
cedence that a jurist’s opinion cevried weight regardless of
the mevrits of his view {StC.alz, Principles 183-5). On a R LN 3
similar principle other fiduciardes followed Augustus in dis-
charging fidejcommissa inposed by codinil, although vodicils
were previously i reliqui i eius
{se, Bugusti) seeuti” (Imst, 2.25pyj. Augustus acted there-
in on the advice of Teebetivs, "cudus tunc suctoritas maxima
erat", but not even this precedent estahlished codicils ’de
dure’, for they were mot fnlly recoguised wntil Labeo wrote
them (Imst. 2,25pr). Augustus' auctoritas had a simisr
pevsuasive, hut not  mandetory foree,” uhen he granted the
ins Tespondendi! to the more eminent jurdsfs: “ut maior

, eomstituit ut

a 1y

furis (se.

1 Balsdon (Auctoritus #3-5); cf, Momnsen (Stast 3.2,1033-
4; 1037-9); Schuls (Prizciples 178-B0); Sye 22, 0

2 Balsdon (Auctoriias ’:’-}) g‘Eci;J;)!g Valerius Maximus e
ext, 17 4 Cicero (Cluent. 38.. . i

3 Trenostoin (187-50); e Francisci 72; Syme {313 aud
n.1y, Grant (452.5); Wickent (RE 22.2 2267-8)3 Salmon B39
Smleguu(gﬁlié; setmlz (Princigles 186-7; legdl Seience
112.3); dolowicz 369.




e auctoritate elus vespondevent® (nig, 1.2.2.48).t

) Momnsen (Stast 3.2.1033 and n,1) holds that in the
Republic there was no identifiration of "senatus auctordtast
with the malestas of tue People and its magistrates, although
he believes that in the Principate the Senate possessed
waiestas. It is clear that the latter view is mot correct,
if only because the Semate was uot a rovporete hody,  ihen
Premevstrin (88) says that the grant of ‘potestas' to Hug-
ustus was 5ot in the gift of the Senate, but remained vested
in the sovereign People, which coptimued to ekercise its
power directly by legidlation and imdirectly by delegatiom,
he in fact means that ihe Serate aid nat have maiestas, which
remained with the populys Romanus. ‘The Lransitive verb
taugeve' does mot have the same force os the Imtransitive
‘mafor esse'.  Auctordtas is the active element, the favtor
which initiates an increase; maiestas is the relationship
reaulting from the activity of auctoritss. In *maiestatem
auxi' the auctor augments maiestas, and the resuli of his
action is the passive co: '3t "msiestas zuctd’, In like man-
ner maiestas is the sub’zci of activity when it is diminished,
resulting in the passive comcept 'maiestas minuta’. The
auctoritas of Augustus is evidence not of a malestas shift,
wut of his pre-eminently favourable position for the initia-
tion of measures designed to augment maiestas.

It is presumsbly because it is mot possihle to show
s technical transference of maiestes from the Roman People fo
Bugustus that some authoritiess have postulated a diffevent

e e
1 Sartler {50.126}) }d_iive;% that Atzglisa:xs exercised his
auctoritas only in the £ield of private law,
visw is vhat n¥ Salmon (461} who, pfint:.n’g Mtq t:bi;:::f 'amm
ritas? is derdved From the same Toot 28 ‘augere e FOUNOCLe
Stast 3,2.103k.1; Ferrabine 53), sess it3 =;§m§$§; n
privilege which it gave Augustus of ben:g ] e -
‘auctor? of a policy, CIhe expressions me: :xuxiim nd T
Saris anetoritate’ dp nol meas that his ;‘2‘22 L n: o o "
legal basis of the act (of. Wickert, IF 2 hgamwﬂam
W), but that it derived from his initiative,
zesponsible For the original motion,
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concept of maiestas for the princeps ang his house,
@35-65 of. 127-8, 140) puts it as follows: ’
Der populus Romanus vindizierte sig]

den i

Pollack

h Majestlic als
g Stasten un den
ler ‘magistratus

dber als der sichthare Vertrerer,

Gliedern der eigenen Gameinde:
poguli Romani® o
aiso Drgan des . Dem
Pri eignet Majestit, nicht weil up o

-eps stit, nt ouvertin
nicht weil er Organ ist, sondern neil se poston

seine Qualitit als ‘primus inter paress

ihm mgebilligten Majestdtendte goutheiosorer”
wird ... Die ‘majestas’ ts micht mebr das Btiwib-
utiv_einex Bffentlich-rechtlichen Funktion, sendern
das Insignium £r das pepsdnliche Ansehen des
ersten Blirgers,l

This characterisation is partly correct, in that it
postulates a form of maiestas which is 'sui generis’, but it
goes too far in discarding the concept of 'maiestas populi
Romani® entirely in relation to Augustus, The better approach
may be to assume the co-existence of two maiestas concepts,
The concept of ‘majestas populi Romami’ still ohtained, imso-
far as Augustus' official capacity? vas concerned, for any
act against him vhich mediately diminished the Peocple’s

iests to be punished under the 'crimen maiesta-
tis populi Romani Imminutae'. It is believed that a second
concept developed concurrently with ‘maiestas populi Romani®,
But independently of it, and it vas for the protection of
this new concept that a new crime came to be punished, the
crime which Tacitus (Ann, 3.24,3) refers to as "lacsae re-
ligiones ac violata maiestes”, The suggestion is that, at
icast for the Bugustan perdod, it is not technically correct
to describe this new offence as the 'crimen meiestatis populi
Romani fmminutae’, It was not connected with 'maiestas populi

1 Premerstein f13) stresses the i
orincaps, "hei dem nicht, wie in der Republik, de Peretn
fr das Amt, sondevn ungekehrt des Amt fur ai2 peraon d2 34t
CE. Wickert’ (ki 22.2.2096): “Iriger der malestas anev, Tl %
sie Gestalt gewonnen hat, ist mum der Princegﬁ; Esaliion
usto 169); "L'uomo che per 1a sua sacroganct:

< . o .
g %31’1“::125?1“?5‘32,1 ?_:”:iﬁn; to describe the Principate 8
a magistras Gee Pelham (79,1y, But augustUs Be potestas
a regular magistracy or imperium and/or ﬁribrhemreufore o3 pmder
continuously from 27 B.C, to 24 A.D.s B0 U eughout his
Digeot (u8.,1,1), on one or the other gr »

Principate,




3L

Romant, and did 1ot derite ito existence from the leges
majestatis. At the same time, however, 1t aid not depive
from 8 were arbitvary exercise of power, but from a series.
of walid principles.

The nature of the "new" maiestas has beer skilfully
analysed by Dumézil (16-18), who argues that n-gistenial
maiestas in the Republic had two separate sources. Un the e
hand it was @ devivative of 'maiestas populi Remanil, and on
the other the magistrates were the successors to the kings.
Ultimstely both sources wen* back to Jupiter, “puisgue la
waiestas populi Romani vient du pacte initial, des auspices

at des promesses de Jupiter, valables gour tuate 1f durée de
Rowe, et que si le rex aveit la maiestas, c'etait comme ré-
plique terrestre de Jupiter". “Maiestus Lovis" expressed

somcthing more than & 'mals * yel
which corresponded mot only to 'maforf but also to 'maximus®,
that is, to a 'maior’ whose counterpart was all the rest,
The notion of "superiopity" which the vord implies was eleva~
ted to "supremacy”, thus tending to i a quality rather than
a relationship, This quality was possessed not by a group,
but by an individual, and it is fven this sense of ‘malestas’
that the word “majesty"® is derived, This was the form of
maiestas possesse’ by the kings as the earthly hamologues of
Jupiter. The Republic parcelled out the heritage of the kings,
fragmenting "maiestas lovis™ among {he magistrates, and empha-
sising 'majestas populi Rowani® as the source, thus obseuring
the ultimate origin in Jupiter, The fragments were re-assenbled
in one individual in the person of Augustus,

Dugezil's interpretation is R reasonzble characterisa-
tion of the majesty of Augustus on the non-legal Jevel, but
“Non temere tamen <5

pitur, admonet
i de It quaeritur, o
ki g Reeglor p-‘:blicae ot Caesarum; nam et sub his
= novague maiestatis definitio esse corpit™.
2 Majest@" in Dumezil (8.

1 Cf. Balduinus Framciscus (1029
diciie maiestati
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it -do‘e;s not :::empt t; isalate the steps by which Augustan
majesty reached a positio
he:ameypossihla tophring ;t:fg::::j::e“% peoepiance that it
the crdminal law. Tt is proposed to e:a:;tm e
ne certatn principles

which seem to have played the wajor part in the process of
giving legal recogaition and protection to the majesty of
Augustus.

"Yacrosancius in perpetuum ut essem et quoad viverem
tribunfcia potestas mihi esset per legen sanctun est” (Res
Gestae 10). The authorities ave Fairly evenly divided be-
tueen those who accept Dic (§0.15,5-8; 53.32.5) for the grant
of tribunician sacrosanc.ity, and no more, in 36 B,C., and
the full tribunician power for life in 23 B.C,," and those
who follow Appian (B,C.5.132.548) and Orosius (6.18.3%, 20.7)
in postulating the full grent in 36 B,C.° But the important
aspect for the present purpose is the grant of sacrosanctity,
which on both traditions took placa in 36 B,C.” - 'eo nomine’
according ta Dia, snd as part of the fall power attested by
Appian and Ovosius,

"Sacro sanctis” mesnt "sanctified by an cath",? mnd
thus it was that tribunician sacrosanctity was originally pro-
Sected by an oath of the plebs,’ the so-called "iex sacrata’
which Von Fritz (89%, 901-3) believes was equated to "plebel
seitwm®, comneting mot a lex, but the plebeian oath to commit

3 . 2486) ; Syme 336
1 Strack (360-3,370,381); Lengle (RE 7A.2
Grant (449-51); Broughtz Ez.[:go)z H gonas (Augustus 11!
(Varfassung 281-2); Wicker! L2,
Hardy (5$and Kelly (17-18) accept Dio (51.19.6) T et
grant in 3¢ B,C. Hammond (81) ag;iasla.lm) n\; (%218?? mng;gummle .
2 Mommsen (Staat 2,2.872,6; 873.1); Green
3383- 3 mmi“vé; Premerstein (265-6) - with the x‘id;x; ;\31?: Hﬁhh:
power was abandoned in 27 B,C., to be granted aﬁgevsv that'ﬂro-
{Caesar 67, 74), S§track argu:: ras;:razeﬁo (360-3)
sius and Appian in fact mean the s v 5.5,
Cf. Siber (Verfassuig 202}, JomsA\SAnguti;:\:s f\lzil t)ri_
ﬁle decrying the righf;s E‘;hich g;;ecﬁgﬂug: o L anon
ician power, does nol
sy Mo 75.2,2460)
taat 1,236) 3 Lengle (RE 7A.2. . e
A—'t Vommaen EStZZt 7.1.286-7); Mecolini (27,46)3 Leng
(RE 73.2,2455-7),




namely,

a erﬁne,/‘l:r:v kill the violator of g tz‘ibune_l Subsequently g
'le;:l’;“h' - n’:'-‘7-"Ti"’*-’a'-lly # Valerio-Horatfan of 449 B,¢,
indemnified the plebs against prosecuts 3
mained the only effective M:nte:cgn:;::: :: oath re-

. period of
caesar and Augustus the traditional origin of sacrosanctity
in an onth gave a “religiBsen Schimmer" to the tribunicia
potestas, although in law "sacro sanctus® mow meant merely
that particular form of inviolability for which the sanction
was "sncvam esse”.® It is Gisputed vhether the enforcenent
of this sanction hy pure tribunician coercitio vas lawsul,
or was based on a Gistortion of the treditien for party pur-
poses in the late Republic.® The sources reflect this uncer.
tainty, and seem ta suggest that the confiict between the
princiyle of coercitio (or direct action), which derived from
the tradition of inviolability *religione®, and the principle
of recourse to due process of trial, which derived from Divio-
lability "lege", was mever satisfactorily resolved.® The cases
in the late Republic perpetuate the confusion, for there are

1 Tengle (RE 7A.2.2461) denies the historicity of the cath
to kill, Cf, Kibler (RE 1A.2.1685,1687),

2 Von Fritz (loc.cit.) CE. Strachen-Davidson (L.13). For
the view that the Valerio-Horatian substitured a legal for a
sworn guarantee, although the plebs also insisted on & renewal
of the oath, see Mommsen (Staat, 2,1,303-4; Straf 581 and n.3),
and Niccolini (46-8). There were other Forms of 'lex sacvata’,
of which the most significant is that whereby = group bound
itself by oath to a leader in a military undertakmg' (Nicco-
Lini 41; Von Fritz, 895-7), the oath being temed a 'sacra-
mentum' (Miccolini, %1) or ‘voniuratio’ (Von Fritz B95-8), and
those bound by it heing known as 'milites sacrati (Nic;:;i:ni
41; Von Fritz 895}, The oath was frequently storm byd:m: ts
to their 'patronus’® for the purpog;z) of a military undertaking
which he contemplated (Von Fritz . A

3 Monmsene“('gtaat 2,1,303-4); ¢ £, Strachan- gz;:dsi’xtg;:rlo),
Siber (Verfassung 231 282), Kilbler (RC1A.2,% ')m 100 et
that popular regard for the 'sacrosancta potestas) was 2o gv
that it was even credited to other magistrateizvu) populd Ro-
mani magistratibus sacr;iuﬂii"_ cm;ugésp. SH
{368,5) believes that this text is - A .

4 Lx-m:;: (Stref 46); Strachan-Davidson a.w,cgigg;‘lgl
71; Lengle (RS 7A.2,2475-6). Cf. ug ! "summam

otes " (23.32,9) . .
® Ehtmeﬁ (Staat)z.l.ﬂs; Sttg§9)932] - against Straf 463
Siber (Analogie 30-1; Verfasswg 229). .. oo ooagn

5 lgionysius (5.89) confuses the n:gzs:ggdbes Ny
484 B,C., and a lex in 449 B.C., whez e o ve xal Bpke
bunate a3 having been made sacvosanct vOuy BR L, TBdoe,
{of. Tengle, RE 7A,2.2u60; Siber, Analog; »
the primitive senction of EE&yioro¢ STTG TR . S0,
abtof afunrpos Eepde £, Livy 300 eeset, fanilia
plebis ,,, nacuisget eius venmam:"ref’H ?F, also
ad aedem Cereris Liberi Liberaeque
Appian (B.C. 2.108).




examples of tribunes resorting to direct action againgt the
“homo sacer™ by artempting sumnary exacution ox u;nseczaﬁ_m
while more or less contemporancausly the more mature gmcedu;3
of & prosecution for perduellio or masestas is invoked,
was pure coercitio, derived from the sworn rather thom the
legal aspect of sacrosanctity, vhen the tribune T, Atinius
Labao attempted in 131 B.C, to hurl the censor Q, Metelius
Hacedonicus from the Tarpeisn Rock for having onitted his mame
£ron the Senate list, hut was prevented by a colleagns's
ntevcession.  Cicero (Dum. 47.123) says that Atinius con-
secrated Metellus® goods, but denies the legal efffcacy of
#ille furor tribuni plebis ductus ex non mallis perveterum
temporum exemplis.” The elder Pliny, the only source to
disvuse both the capital and the pecuniary meesres against
Metellus, says that after the imteccession at the Reek “alieno
hepeficio postea vixit, bomis inde etiam conseovatis a darmato
suo®™ (N.H, 7.44.184), which suggests that ¢
effective, An analogous case fs “he vislen:
consul L. Marcius Philippus for interrupt:
in 91 B.C, (Val.Max. 9.5.2), But in gther caszc the affrcmemd
tribune for dueliio ar maiests such ae the
charge of maiestas brought by €. Fianinius against his father
(p.34 above), and the prosecution of P. Suizuo by Ti. Clauds
Asellue, ¥oul equum in venswra sdemexat® (Gell. 341} -
clearly a maiestas charge: "F. Africamus ‘pro se confra
Tiberium Asellum’ de milta ad populum” (Gell, 6.11.8).

Theve are some borderline cases. Wheu T. Anodus Luscos
eriticised the action of T3, Gracchus agaimst M. Oetavius,
Gracchus hoth arvested (coercitic) and tnied En prosecute

him (Plut,Gracch, 14.4-5; Livy Ben,58). In 169 B.C, & frend-
wan of the tribune P, Ruiilius appealed to fhe tribumes
agsinst a divective of the censozs C. Claudivs Pulcher and Ii.
Sempromius Gwacchus, When Ratilive slome fntevceded, the
censors indscted the freedman for naiesias. Rutilius having

it

cansecration was
@ rest of the
. Livius Dhusue

onmsen {Straf 932,

1 Zdvy Per,59; Pliny NH. 7.4083-4- fm’fh‘s(nogk By

1) compares the mrling of Sextus mv-\lmg“t This 15 ot &

Futlivs Laenas in 87 B0, (Vell, 2,202, BUE T80 %0 or

fertain case of coercitie, for Velleius B“SMEW; @ quikus
regulac prosecution of other Sullans by

diem dixerat™.
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propused & law in the concilium plebis to invalidybe the com-
sor's location of public revenues, the censors appeared to
speak against it. Claudius was interrupted and ordeved a
tpraeco’ to Testore order, Rutilius left the meeting, com-
plzining that he had been deprived of his autharity, The
next day he eonsecrated the 'hona’ of Sracchus {eosrcitic),
for having prosecuted the freedman after he had appealed to
a tribune, and indicted Claudius for having taken the meeting
out of his hands,  He then seems to have prosecuted both
censors for perduellio, A day having been fived for each
accused, Claudius wes tried first, It was a close finish,
for the final acquittal was by 4 mece eight centuries, The
case against Gracchus was dropped.) The signiffcant fact
emerging from all the confusion fs that in the lste Republic
tribunician was 3 pnrticularly fertile field
for extensive imterpretation (cf. Mommsen, Staat 2,1,305 and
n,1; Siber, Analogie 29},

Dio (49.15,5-6) describes the grant of sacrosanctity
to Octavian in 36 B.C. as 3 phve Spye pfice Myw = 3ppl-
sadas, adding that the sanction was Tol¢ afzeTs =iy
zotofito ©y Sphouvsa Euéysotar clowep Eal 7§ Smedpxe
tvfzaxzo . Dio does not at this point enlarge on "the penal-
ties which had been presceibed in the case of & tribwe, but
elsewhere (53.17,9) he says: fi 7¢ tEovatn § Snuaprexd xudow-
wbvn ... 5€Bwst owtow  (the emperors in general) ... #mé®
$pplesobar, xh Bpu tr xoh 5b ppaxbrasey wh Epry
fank xal Mdye Bouxetobur S8Ewoy, xak Expurow wby @otf-
cavte abrd ¢ xal Bvayf bxodrdvar (cf. Zonaras 7.15).
This was mot, in Dio's opiniem, =n extension of the powers of
Republican tribunes, but was specifically an aspect of their
pover Sonvmep td péMiora bybvero  (53.17.10). Further-
more, the tribunician power Was one of the ipstitutions which
was taken over from the Republic & %09 xab Exosta Evopfodn

1 Livy 43,16.3-16, Schlesinger (58.1) belicyel et there
was 'consearatic bororum! inst both em;:ts;rdue.uia e
had +o be. confinmed by the People, hence the B®




(53.17.11). &s &xpiwov  in Dig (33,179 means
where provocatio was excluded Momms 2n,
pavidson, 1.17 and n.4), it seems that
tribunician power of coercitio,

proceedings
Staat 1.151,3; Strachan-
Octavian had the ful)

® He would also, however, have
had the alternative of prosecuting fox perduellic or maiestas

with the same scope for extensive interpretation as in the
case of the tribunes,

Dlo (49.38,1) attests a comprehensive grant by Detavian
to his sister Octavia, and to Livia, in 35 B.C,: (Ketoap) c&
kv Brevlsia Ynouodfuna of &vepdheto, off &° *Oxvaonly =
e Acovlq xal elxdvas ol o3 =& cebrspn bven woplon
51936 Brouxely, 3 ve kBedc xal vd AvéBpiomoy Ax tof
Spotov wofC Bnpbpxors Exeev Eduxev, Hohl (Caesar 70)
finds a precedent for this grant in the traditional rule con-
cerning the Vestals, wherehy ( Numa eas) ... vemersbiles ac
sanctas fecit” (Livy 1.20.3), but Strack (368.5) rightly points
out that "sanctae ut essent” was not the same as "sacrosanctae
wt essent”,  Dio (59.3.4) seems to support Strack, for he
mekes no reference to Ex tof Suolov Tolé Smudpxort
when he reports the grant of v& sy Aeiwup8fvuy to the
sisters of the emperor Gaius, As no other precedent suggests
itself, it is assumed that the grant of sacrosanctity to Ov~
tavia and Livia marked the introduction of a new principle in
Roman public life, and a principle fraught with anomaly,
Although the grant of the powers of an office, geparsted from
the office itself, had heen recognised since at least 211 B.C,
(Siber, Vevfassung 208, 214-8, 281), it is startling to £ind
the rule applied to wamen, who were absolutely ineligible for
office (Mommsen, Staat 1.493; Schulz, Primciples 208), It is
true that the separation of office and powers was often ex-
pressly designed to empower someone who wag oths:-m%se in- N
eligible (Siver, Verfassung 214}, and indeed this ia precis‘ Y
What: hagpened when the patrician Octavian recetved PRI
powers (cf, Grant 450.7), But this was only a rf_latwe :::,;m
gibility, for Octavian could have becore a plebelan ‘73’1: o d
43 Clodius had done in 50 B.C. Nothing, however, could ha




pade a woman eligible for ffice,

And how wepe injuries t
getavia and Livia to be punished? .

They could ebriousiy mot
have vesorted to coercitio, nor does the pawer to prosecute
seem to have heen available to them, The general prohihi-
tion against prosecutions by wonen (Mowmen, Steaf 369; Schulz,
Principles 209) does not seem to have adnitted of any excep-
tions in the comitia, while the Iimited special cases in the
judicia publica (Mommsen, Straf 369 and nn, 4,6,7) do mot
inelude the sort of charge which a violation of saprosanctity
would have involved. Mommsen (Stvaf 369 and 1.6) asserts,
on the authority of Paninian (Dig, 48.4.8), that women had
an unlimited right of accusation for maiestas, But as Pap-
infan's precedent is "Tulia (Fulvia?) mulier” who gave Cicero
evidence of the Latilinian conspiracy, he probably means no
more by "eriam milieres andiuntur® than the admisaibility of
their evidence. In any event, the absolute inaccessibility
of the comitia is decisive, for no ccncelvable extension of
the maigstas statutes, as they stood in 35 B.C., could have
made the guaestio available to Octavia and Livia,

Why was sacrosanctity gramted to Octavian's womenfolk?
Mommgen (Staat 2,818 and n,3) believes that Octavia was ‘honour-
ed as Antony's wife, rather than as Octavian's sister, but
Hohl {Caesar 70) points out that Auntony rebuffed her at Athens
in 35 B.C,, and on her return to Rome Octavian told her to
leave Antony's house (Plut, Ant, 53,2,54.1), Hobl's argument
can be taken further. The relesse of Octavia from tutelage,
simultanecusly with the grant of sacrosanctity (Dio 49.38.1),

would not have been in Antony's intevest if he had a ‘manus’
e in such a case have

marriage with her, nor would the releas
been within Octavian's power, It therefore seems that she
was veleased from the agnatic titeiage of Octaviam, And Dio's
contrasted <3 pkv Bmivfxia «as 7§ 8 ?oxtaonly

(49,38,1) implies that Octavian deferred me-med.iate ‘honour
of a triumph, but appraved an alternative which was no less
a0 honour to him, although mediately. Furthemmoe, whes

[T




octavia wanted to join Antony in Gresce, Gotayian agreed dc
of mhefovs Afyovory, ofx Exelvy A9PLESEeval, BAN® Sxwc
repreBpioleton xal Xoroper-nderog g8 thy nnepow
alxlav ebnpenf mapdoyor (Plut,Ant. 53.1).  Plutapch
here detects & pretext for war in language strikingly reminis-
vent of that which he uses when he credits Caesar with a
simflar gretext (p.142 n.2 above). But the significant dif-
feremce is that Caesar velied ou an injury to sctual

but Plurarch says that an affront to Oetu:f.a gave %t:::mms’
an equally valic excuse, This seems £o make it clear that
Octavia was not honourcd for Antony's sake, but the matter
goes even further, hen Octavia was rebuffed, Octavian de-
ltvered polemiecs in the Jenate and to the People (Plut,Ant,
54,1, 55.1). The incident is not to be explained as a stock
example of Caesardian tendemtiousness, mor as an ewror by
Plutarch., Octavian would not have based a propaganda point
on something which was demonstrably untensble {cf, p,191
above)} , nor would Plutarck have recorded an event which de-
pended on a striking constitutional novelty, unless the evi-
dence had supported him.  Octavian's polemics on the incident
probably made much play of his 'dignitas’, and Plutacch wauld
have recalled that Caesar had aisoc lipked his dignity to
tribunician sacrosanctity.

Although Mommsen (Staat 2.2.819.3) holds that Octaviam,

in making the grant to Octavia and Livia himself - iimczv
{(Dio 49,38,1) - acted under his triweriral authorfty, he
elsevhere (Staat 2,2,872-81, 908 and 7.1} suggest: a better
answer when be assumes that the grant to Octavian of the tri-
bunfeian power for life in 36 B.C. (as Mowmsen dates it} was
iz hy a lex which was the prototype of the 'lex de Imperio
Vespasiani®,?  Even if sacrosanctity alone was granted in 36,
a lex cen still be assumed (Dio 48,13,3-5; Res Gestae 0
e

Hasmaon o its the it to gha Senate,
nite PO 0 L e semmas o umspecttiea legal
pmges;;mlmnd (82 belisves that VEsp?i{A:ﬂ;g i:ge:ﬁ;'ﬁ; gﬁt
of its kind, Syme (336.2) assums 3




iskert O 22.2.228) . 2 prutotype of Vespasian:

3, s law
have ineluded the dlscretinary clanse which was pa T

: ssed for
Vespasian: "utiue quaecungue ex usu rel publicas masestatemse

asvinarum humanarumgue pubidcapum Privetarumgue rerun sase
cemsebit el agere Facere fus potestatesgue sit ita whi divo
Augnsto ..o Fuit (ILS 1.244), This way have beem the source
of Dctavian's suthority for the grant to Octaviz and Livia,

It is possible, therefore, that Octavisn Geeraed, "ex maizs-
tate publicavum yerun”, thet whoever injured Getavia or Livia
would be deemed to have violated the sacrosanetity of Octavian
himself. It would follow that a breach of the decree wadd
have been by Detavian, either by or by 2
prosecurion far maiestas in the comitia tribute.

The grent pf sacrosanctity to Octavia and Livia is
one of the strands in the formation of the concept of “domus
Taesaris" {cf. Mommsen, Staat 2,2.819 and n,3), Whether this
concept is to be as an ot is populi
Romeni’ depends on the view taken of the relationship hetween
tribunician sacrosanchity and the crimen malestatis, Mwmmsen
{Styaf 578-Y) has postulated that the crimen meiestatis origi-
tated in the revolutionary pericd, ¥o protect the maiestas
which he believes was origimally the tribunicisn eguivelent
of the p of i When the tyibunss
became proper magistrates the 'cvimen maiestatis tribuniciae
immimrtae’ became the 'crimen maiestatis populi Romeni Inad-
mrtme’, Ta the general arguneats sgainst this view {Pollack
162-1) may he added the ubjection that Mommsen‘s hypothesis
s from which tribunician

Twst presuppose a 'maiestss plebis
malestas was derived, but such & concept is not justified
{o. 13 sbove), The passages on wiich Mommsen valies do
nat assist him. He cites Cicero (fnvemt, 2,17.52), claiming
that it is a case of 3l i .But
Cicero says: “At enim qui patriz potestate, hoe est privata
uaten, triburicism porestatsn, hot sst pepdll pntestxteﬂ:,
:: is

hed

inflmmat, minuit .

i otestas'.
learly that of the People, the source of 'tmibunicla b

v

o s el 40




Mommsen also relies on Ascomiug 16}, but that vas merely an
unsnecessful attempt at extensive Interpretation.l It g5 mot
clear what comfort Mommsen gets fvay Livy (3,24.9), for the i
only maiestas in issue there is that of the consuls (ef. Pol.
2lack 166; Kibler 545).  Some support for Mommsen is ﬁx;uished
by Greenidge (Ruddic Life 100,1), who helieves that in the
later luw vesistance to the will of any other .agistrate was
charged &5 vis, while resistancs to a trihune was always
majestas.  The inference to be drawn from this would be far.
reaching, for it would mesn not only & tribunielsn erigin

for maiestas, but also the restriction of Saturnimus! law to
infuries to tribunes, But Greenidge has not noticed that

the resistance of P, Rutilius® freedmen to the will of the
censors was maiestas (p.23% sbove), while Caesar's resistmmce
to Bibulus was one of the matters on which the Uptimates were
50 anxioug to interview him (p.1U8 ahove).

Niccolini (48-50), accepting the crime of “tribusicia
gotestas minuta", believes that it was capable of extemsion to
persons gther than tribunes. He cites the case of the lictor
who was hurled from the Tarpeian Rock for interfering with the
‘viator' of the tribune Icilius (Dionys. 10,31), and argues
that the tribune’s sacrosanctity extended to the perscm of
the official who was charged with the execution of the tri-
bune's opders, Ciaceri (253-4) takes the argument further
by postulating sscrosanctity as the source of the extension

of the maiestas law to the person and dignity of the princeps.
He argues that it is because of the sacrasanctity of the prin-
ceps that Digest (48.4,1lpr) equstes the crimen maiestalls to
sacrilegfum, but this view is hased on a misunderstanding of
the erime of sacrilegiun (p08-9helow), Ciaveri also reliss

.__“____________._———-——————————“—"-‘——
¢ 1 See pp, B2-7 above, See also the arguments of Pollack
(165-6) end Schisas (8-10). ]
%ﬂ"i (52) mke(: su%:stantially the same pouix:t:s ag.:cem

et he gays: "la condizione sacrosancta YicOMOSSLIE ool

2 persona era la sanzicpe giuridica & g-uﬁ;las cezto
liﬁ personale che si rea%izzava il zacmle_"
religiose con la serie degii onori db .
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on Tacitus (Amn, 3.56.2): "ig g frottgit vosmbaan e

2 Ay, iy
dictatoriz nomen sdswheret ac tamen appellatione aliqua ceters
imperis praemineret¥.  Tacitus clearly has in mind the legis-~
lative” and executive (cf, Gramt H46.53) aspeets of the power,
vhen be locsely compares it with “cetera imperda®,  ¥f it ha?i
been the source of the erimen maiestatis, Tacitus would not
have failed to mention bis bugbear at this point,

repperit, ne regis aut

Although the tribunician origin of the crimen majes-
tatis 1s not aceepted, it should be pointed out that the ap~
garent inability of the Romsns to resclve the onflict between
"eliglo® and "lex" as the seal. basis of i
caonot be overlooked, and it is possible that this conflict

Ived when becare the
specisl preserve of the emperor and his house, The partin
eufarly wide field of extensive iIntecpratation vhich was in-
herent in the concept, and the passilility of arbitrary action
otfered by the notion that the tribunes wers "religione
inviolati", made tribimician sacrosanctiy one of the princi-
pal avenues for the importation of mew sspects imtp the
erfmen maiestatis.

*furavit in mea verba tota Italia spomte sua et me
bellf quo viel ad Aetium ducem depoposeif. Iuvaverunt in
eadem verba provincise Galliae Hispanise Africs Sicilia
Sardinia® (Res Gestae 25). The 'coniuvatio’ of 32 B,C, is the
basis of Premerstein's anelysis of a fundamentsl facet of the
i : L t is that the key to Aug-
ustus’ position g5 his vast expansion . the ‘cliemteld’ com~
copt, rather than his constitutional powers (6,15,22,25; of.
Grant 318-8), The Republic had known oaths to faction
leaders, such as the Itslian oath to Drusus in 51 B.C,, Cinma's

Re
1 Wnich ie the aspect stressed by Mugastus hinself in fes

Gestae (6).
2 e?lgev)nerstein’s Typothesis is approved, a;wnxsxg oﬂg}éé, a%
Kolbe (32) - "eine de Eckenmnis™; Syme

n.3); Wickert (Review of Premerstein) - with




oath to Sulla in 88, and the aaths to Cariline in 63 ana
Anteny in 84 (27,30,31,61.1; of, Syme 285). The outh was N
extra-constitutional,” and did nat fuenish g legal basis for
but was sworn to him in his private cap-
:::tz'u:;; ::fv(zée:ei; K;x as H::Ef:ontmplated commander in

e wmal appoistment as come
wander by the Senate and People was a mere fommality, for the
cath was & universal surfrage which silenced opposttion (433
of, Homo 2103 Grant H19), and would have been efrective even
without an appointment as commmder (51). The deponents weve
in the ffides' of Ovtavian, being bound to asist him with awms
@u-5) 3 "in Fidem sese dare™ also (significantly) expressed a
client relationship between Rome and an ally {i8), Mommsen
{Staat 2.2.792-3; cf, Hammond 104} believes thay the only oakh
was the military service-cath (sacramentum), sworn at a pri.
ceps" accession mnd at each ammdvergary thereof, but Pramev-
stein shows that soldiers took the oath of allegiance together
with eivilians (73-5), The ocath was termed a "sacrameptum™
‘because it replaced the old military sevvice-oath, but unlike
the true sacrament it was sworn to a cownander in his personal
capacity, nmot s the holder of imperium; it was thevefore a
personal. tie between the princeps and his troops, sworn hefore
his formal recognition (78, 81), The aath was not affected by
the "restoration of the Repuhlic”, for it had nothing to do
with the “res publica”,

etavian's position,

Premeratein reconstructs the tems of the oath, rely-
ing on the oath of Gangra (Dessau 2,8761), which was sworn to
mark either Augustus' 12th consulship in § B,C,, or the incor-
poration of Paphlagonia in Galatia in 3 B.C.; the omth of
Aritium {pessau 1.190), swarn to Gaius on his accession; and
the oaths of Assos (Dittenberger 2.481-5), swors t0 gafus at
the same period, and of Sestimum (CIL 1l 5998a). The argument

DR
P
t the oath gave
1 Contra Levi (135-6), who belleves 1hs g
Ootmwian 3 rew ‘:gn& of .imset‘ium slgperiorita f”“ gpiwmwiral,
end “gani 4 1a posizione legale di Ottavianot.
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which Premerstein (47.52;
o et st o e st oA 12
Octavian in 32,  The provision in the formia inxoduced by
the "inimici" of the princeps are a.\.s: ::t.:t:m<®m’ “hezehy
inimici™ of the
deponents, corresponds to the situation in 32, when there wag
2 private feud (inimicitia) between Octavian and Iutony, but
Antony was mot declared & "hastis™®,  But war was decleved
on Clecpatya (37,51; of. Syme 201; Grent 819}, sa that the
"inimici”™ of Octavian hecame associated with the "hostes
populi Romani®, ibis is reflected in the Avitiwm oath: Seos.
que, yui in eum hostili animo fuerdnt, mihi hostes esse ducas™
The oath of Gangra has the same basic elements, but with an
overlay of Hellenism: the mttestation by Gresk gods and Aug-
ustus; the express undertaking of an obligation to the pat-
von's childyen, wheveas in the West a duty to the patron's
family was an assumed result of ‘patmdnimn';s and the duty
to report hostile ac®s by the princeps’ enemies (478, 56).
In the oath of Gangra &xSpot expresses both “inimici® and
*hostes™, but the absepce of morfpioi, which can only
mean "hostes", is significant (51). Both *he cuth of Gengra
2rd that of 32 wers sworn by provincials as well &s Romap
cirizens (S0).

While the oath of Aritimm required mutuality of "inim-
01" and "hostes” only, that of Gangra imposed the same gldot
and  &y9pol . Premerstein's explanation (s8-9) is that
the oath of Gangra eorresponded to the typical "Kientelvertrag"
thar is, to a 'maiestas’ treaty - while that of Aritiun

1 Homo (232-3) discusses the first three oaths, ut with-
ut linking them to the gath of 32. i
) ;‘7, us.he’gf. Syme (288,291-7); rant (q17,u2%l, 2§5r
(Verfassung 272). For the view that Autony was & 08’

0.

3 fhe (Western) oath of Aritiun does indeed nntt:ﬁf‘a;;sto
the children, but Dio (30.3.1) says that Gaius gratier o
sisters TA .. TOBS %pxcoc codc &6 =Y Bpi‘t Dio can-
wdoovras val dnip bxelvay Syotel ’(l'{”;ﬂ;’y“t;ﬁ fastern puch,
ot be dismissed as having been Influensed (¥ R % renents
For his account of the tepns of the oxth -7
vould respect Gaius and his sisters {5 3) 1
clogely %o fuetonius! version (fal Lo htch is dmubsted by
Sestimum refers to this graut by Gaius B C % @ Westem
Gelzer, RE 10.1.385), @ significant imovd
oath must be assumed.
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followed & less common formy fn the West ‘the main concern
was @ front against the Princhga’ Gnemics, while the Casterm
division of states imte "subject™ and "free and federate" past
the enphasls on solidarity with like-minded persoms in other
cities. But this view is veakened by Premerstein’s om ob-
sexvation (48) that the Italian vath to Drusus provided for
wbv obrdv efhov xal mohéuiov fyficeceas Apr oy, and
in fact the typical "maiestas’ treaty confined mutuality to
enemies, such a¢ those with the Abtolians, Rhodes, and Mity-
1ene,’  In any event theve vere no mrtual frtemts tn the oath
of 32, for Premerstein (40} deletes this part of the Gangra
oath in order to arrive at (etaviar's "Urformelr,

The official laue emphasised the volunts- nature of
the cath - "sponte sua” (Res Gestae 25) - in order to present
Gctavian's fclientela’ as the lineal descendant of the Republi-
can "Gefolgschaft" (62-3). Bur the provinedal oath (Res Gestae
25) is uot described as spontaneous, For there was mo need to
show thet subjects had acted volumtarily (62). In fact there
was considerable presswre, even in Italy (42, 62, 8l; of, Syme
D84, 287, 283). The Republican tendency for a 'clientela’ to
be inherited® made it a simple mavter for the following of Aug-
ustus to pass to Tiberius by an oath to the latter which, al-
‘though extr: itutional, Tibersus' hand when
he megotiated his accession with the Semate (56-B). After
Tiberius the oath beceme @ standing formality on acesssion,
with amwal renewals (59-50). Renewal hecame assoclated with
the cath to the princeps’ Tacta’, whose compulsory mature
tended to deprive the oath of allegiance of its volustary
character (51). The absenoe of Twasea Pactus From the annual

1 I8ubler 633 643 50-1,56,456. The negotigt.ia:id pgizggg
the Astolian treaty contemplated the samedezgemgz Ir
(Thubler 64,1), but the hx:;tnli:hnz ;ppealgﬂf: (m@mler .
against Scipio's temms before inal. ubler

2 i, Mgnmen (Staat 3.1.68); Greenidse {publie Life
8-9)3

e eview of prenersiotn 33-7) s exfriea of
this attempt to dervive a dynastie princip emﬂv e carn,
Tlecision would be easie. if there were hm e eor.
of agreement as To precively when and



veneval 1n 66 A.D. was malestas (68; of. Teo.am. 15,22,28).

The relationship recognised by the oath of 32 was not
unlike & maiestas relationship, Octavian was the 'mafor! ss
sgainst Italy and the Western provinves, in a relationship
which was not created by law, and which depended on physical
force for its maintenance. There was also the typical bi-
laterality of rights and duties - "do ut des™ - for the 'bene-
ficiun” which the deponents received was 'libertas' (of, Kun-
kel 33%:8).  But there are important differences. As the
tpatracinium’ was extra-constitutional, there cam be no Sugges-
tion that Octavian's position as the sole ’maior” made him &
vorporation sole, and indeed there is :lear evidence that his
maiestas! was not the same as that of the populus Romamis,

The oath imposed an obligation on the deponents vis-i-vis the
members of the house of the 'malor', @ concept quite inconsis-
tent with 'maiestas populi Romani', The only possible posses-
gors of maiestas praper were the populus Remenus, and the magis-
trates who derived their maiestas from it, There is no reason
to believe that in the Republic the members of a wagistrate's
household enjoyed the protection of the majestas law, Indeed
this was probably impossible in law, for "delegatus delegare
non potest”, In any event, the protection which the osth gave
to the princeps’ family did not srise derivatively, but was an
originel incident of the 'cljentela' relatiopsnip - by implica-
tion in the West, and expressly in the Fast. It is this

e e

when he postu~
1P stein (L17-31) is on less safe grc{lmd v
lates axs:i:a et tétela rei publicae universa’ granted :o x
ustus §n 27 B,C. by lex, and extending to the wgoég state
personil 'patrocinium® recognised by:ﬂ"‘e onth n“u.ﬂw
theory is based (118,1,120-2) on Dio’s m:ﬁ»";:;;mmm"’ ot
{53.12,1), which Premerstein iakes to fe ot

2

L 2068
5); Gramt (#52.5); Wickert (RE 22.2,2068; Revidl
5431 ; Sagler 738 and 1,9L; 39 and . si,hi‘}){wmf st
seens to have overlocked the jmplics
that his lex of 27 in:iﬁde;l
for Vespasian (p.239 above),
8w v.o'?vét msg)q i wlearly not the
: it tel
Lseoumie oo cOnEBIL ) N etseina verba! Tours of L,
el publigae wiiverse® in the lex 1s £0 poY

sugeinet style for a Roman statute,
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aspect which made the 'patrociniumt 2 better instrumest han
gacrosanctity fnxj ‘the creation of the "danus Caesarisn, Sacro-
sanctity was ldmited to those fo whom it had been expreszly
granted, but  ©of< v€avors Brybvors abroy {Oath of Gangra,
Dessau 2,8781) sms indeterminate and elastic, Apart from
Qotavian’s polemics in respect of the affrant 4o Octavia (g,
238 above), there seems to be no case where the sacrosanctity
of & female mesber of ¥he house had significant consequences,
mat the oath of allegiance had resnlts which appesr vith some
prominence in the sources. Tiberdus Gemellus would mot have
the guard officers take part in his enforeed suicide, &g

obx Eghy abtouplropod Axoyévons mpdc Exépey Bvai~

pefodal  (Philo Leg. ad Ged, 5). Burrus advised Nere that

the praetorians would not cxecute Agrigpina: “proetoriancs
toti Caesarum dumui obstrictr esse® (Tac,Amm,l%.7). It may
e that the grant of sacrosanctity in 35 B.C, was not repeated,
ag the csth of 32 was regarded as an sdequate safeguard as far
as women were concerned, In 4 certain sense the oath was mot
so much a substitute for sacrosanctity, as a cognate notion,

fo its roots were similar. Sacrosanctity went back in the
fimal analysis to a 'lex sacrata’, 2 sworn obligation to pro-
tect inviolability (pp, 232-3 shove); the coniuratio of 32
likewise originated in another furm of 'lex sacratal, the
“zacramentun’ or 'poniuratio! sworn by clients to a patran

%0 contemplated a private military undevtzking (p.232 n.2
ove) .

Premevstein (70-1; of. Kiingmiiller, RE 1A,2,1672)
ssszrts that the oath had only a moral and veligious foree,
bt that the perjurer vas gullty of "inpietas™ (= Swébmis),
az that this concept was involed for tiuse injuries to the
Exinceps which could not be punished underthe lex nlai,es?atis;
Bot as the Principate evolved the coneept epproached raies:
losely. ins hyp s 15
n the Eirst place,

=8 more and more
snceptable, but with mofiffestions.

e
tus condemned to the galleys

whom Augue c 4
f°“lclg‘}ml§rsx§ e he on of “elariselroe ac sanctgaina
sororis eins Octaviae” {Val.Mex. 24154
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premerstein states his proposition too narrowly when he des
cribes the perjurer’s crime as “impietagn -

He corractly
racitus’ “Lees¥¥ religionin” otly cites

{Aon, 3.24.3) as an example of
“jmpletas”, Lut he does not notice that Tacitus goes Surthers
vac violatse malestatis", The full significance of Tacitus'
eriticism of Julia's case now begins to be clear, fhe "maies-
tas” which was "violata" was not, and dia ot claim to he,
maiestas populi Romani®, for the latter would have been Mim.
minuta” or "minuta”, and not "violata", Teritus was perfect-
ly familiar with the expression "mafestas populi Romsni minuta®
(ann, 1,72.3), and intended to convey quite 2 diffesent notion
by "violata maiestas", namely, the "majesty" of Asugustus.

This new form of 'maiestas' arose from the twin concepts of
tribunician sacrosanctity and 'patrocinium!, both of which had
respectable Republican antecedents. From both was devived the
notion that the respect due to the new "majesty” was founded
on an cath, so that a violation was "laesa religio”., From
tpatrocinitm' came the additional festure of a velationship
close enough to a maiestas relationship to lead to the even-
tual adoption of the same word to characterise Augustus' posi-
tion, From both cancepts, but in pavticular from 'patroni-

nium’, came the "domis C 1s™, the fon of the emp
"majesty” to the members of his house,  The word "maiestas’ is
uged to describe both the personal “majesty” of Augustus and
the “majesty" which members of his house possessed through him.
When Augustus introduced the practice of addressing hls sol-
dders as "milites" instesd of "comnilitonas!, he forbade the
use of the latter expressioa by members of his family, "anbi-
am sut ratio militaris aut temporum
quies ant sua suae [ " (Suet, Aug.
25}, The "majesty” of Augustus wag widely proclaimed by the
Bugusten poets: "peque parvum carmen wafestds recipit tua™
(Hor, Ep. 2.1,257-8); “maiestas tua” (avid Frist. 2.512) -

And the general recognition was extended to members of{ms
house,  Ovid, imstructing his wife to intevceds for him

tiosfus id existimans qu:

” -

with Livia, tells her not to hide hev nervuusness; :u;:::;

tlat {1la te maiestatem pertimuisse suam” (Pont, 3,1.1=5-%5.
37): "Exegit

The most striking passage is Suetonfus (ug.

r -




etiam ut guotiens consulatus sibi daretur binos Pra singulis
sollegas haberet, nec optinuit veclamantibus cunctis satds
majestatem eius immimi quod honowem emn

non s
altero gereret”, alus sed cum

Here the maiestss which was diminished by
a collegiate consulship wes clearly not "maisstas consnlis®,
for that owed its very existence o a collegiate office, The
"majesty” of was di hecause it was
associated with magisterial maiestas, which meant Sts subordi.
nation te 'maiestas populi Romanif,

Ir is this use of the same word to express twa diffevent
ideas which is responsible for much of the confusion in regurd
to the crime of in the i] This is
the anomely which troubled Tacitus: "legem maiestatis ,., cui
namen spud veteres idem, sed &lia in judieium veniebant, ei
quis .., populi Romani minei @m. 1,72.3).

i; is similarly of i) when he says
that Vespasisn, on bis accession, lacked “auctorites et quasi
majestas quasdam® (Vesp. 7). If Lnj*,-uries to the princeps had

been consistently termed , an

al principle - that the populus Romamus was still the State -
would not have been chscured, and the crimen mafestatis, as
distinct from the "crimwen lacsae pietstis®, would have heen
spared mmch critielsm,

As the penalty for viclations ef sacrosanctity matured
feom direct mction into vecourse to the public eriminal law
(5. 232-5 sbove), so the sanction for breaches of the oath of
allegiance assumed 2 less primitive form, The oath to the

3 todal #pd
1 s they vere in Greeks bsel @3 Y€ Sppieior wh 0

wuged § xal tb hoeptictar npbe nvo? (%«gifuﬂw i
$8n xal o5 totofzoy Gvépagoy xai 8lxa e et 10
Bofivov)  (Diu 57.9.2). Because the Greek) igtorians fad,
single ‘equivalent for 'majestas’ (o.1 abov

ta avoid the ambiguity of the Latin.
tatis proper, at least in the

or its magistrates, the almost invarishnl S X trones to the
Bosht o 18 &miBovieley, It s “usgd

amperor's majesty that botpeta i .




Republic, sworn before Canmme in 216 3_p, L
L.,

has the i
tively phrased sanction; print

"me Tuppiter o
e e s e e
tiun has greater 1sion of M
incolunitate fortunibus omibus Saxtamtr. g petria

. This is almost a
literal equivalent of the penalties undep Caesar's maiestas
lav (pg. 172-B4 above): “experten patwia incolmeitate® fa
interdiction; "expertem fortunis omnibus" is ponfiseation,
although of the whole property, instead of the half prescribed
by Caesar - but when the oath of Aritium was edorn to Gains,
the prescribed penalty for maiestas was alveady total confis-
cation (of. Tac.Ann. 3.50.8). It is suggested that the owth,
without any violation of tradition, could be and prohably was
glven & more effective sanction than a mere moral and religi-
ous fovce. The concept of 'clisntela’ was a legal one (Hom-
msen, Stast 3.1.76), and from an early date the criminsl law
concerned itself with a patron's breach of his duty te his
client,?  But the public law did mot intepfere when the
client breached his duty, leaving it to the patron to proveed
in his "Hausgericht”,® It has been maintained (Mommsem, Straf
566; Siber, Verfassumg 20) that the old clientela’ was ob-
solete in the historical perdod, and had mo comsction with
the great political 'clientelae' of the late Republic; but
this proposition is too wide, When C. Heremnius refused To
testify against L. Marins, on the ground that the Marif were
clients of the Herennii, Marius did not deny the 'cliestela’,
but claimed that his sedileship had veleased him from it (Plut,
Mar.5), And when Proculus (Dig. $9.15.7.1) equates the posi-
tion of @ 'maiestas’ ally to "clientes nostros®, he shows that
the legal principles developed by the old cliemtela’ were
still valid in his day, fhere is no reason in principle why
some of those ules should mot have been taken over by the

I

olini (41) regavds this oath as s
L o e e £ 2
£ ocath o . N LI
n?ﬂ";:i:x:: :§ mc]j.mti Frauden £t sacer :itv Bervins
(2 Aen, £,609), supposedly citing the XL TNISC, o ypne
3 tommsen (Straf 506,1)3 Siber (erfacsty o, N,
(Public Life 8) mistakenly regards
Penduellio.




great political allegiances, and in partion,
of the "Hausgericht", The survival of that
plain the precision of the oath of Aritivm,
bunal, although only a quasi-judicial body,
conform to certain rudes,

ar the institution
tribunal would ex—
A domestic tri-
wis expected to
Thus, a father who killed his son
while hunting, for adultery with his Step-mother, was deported

by Hadrian "guod latronis magis quam patris fure eum inter
fecit: nam patria potestas in pietate debet, non atrocitate
consistere” (Dig. 48.9.5), The oath of Aritium dealt with a
relationship which was in severat ways analogous to a maiestas
relationship, and it laid down for Octavian's guidance that
when he punished offenders in his domestic tribunal, the penal-
ties preseribed for the crimen maiestatis weve to he Imposed.

Some authorities have maintained that Julid and ihe par--
amours were dealt with by Augustus’ domestfc tribudnl, But it
has been suggested that the Forum was a public eriminal court
(pp. 221-2 above), The guestion is whether there existed con-
currently under Augustus both a domestic tribunal ("Hausgericht™)
and a public eriminal court presided over by the princeps
("Kaisergericht™), as Vollmann (63-93, 105-26) and Kelly (26)
believe, It is generally agreed that there was an imperial
eriminal court under Augustus,’ but there is less agreement on
the extent of ite jurisdicrion and the mammer of its creatiom,
Hommsen (Straf 260-5) postulates a jurisdiction extending
throughout the empire, independent of the categories laid down
by the criminal statutes, and having an arbitrary discretion
on sentence, Other authorities limit the jurisdiction to the
amdit of certain criminal statutes only, namely those concern~
ing mirder, adultery, maiestas, and forgery (Vollmaan 89), to
which Jones (Jurisdiction 481) adds extortion, The better view
15 that of Kelly (38-4G), who makes out a good cage for the re-
striction of the jurisdiction to cases of malestes, and even .
then only in the case of acts which concerned Augustus himself,

S ——

1 tommsen (Straf 260-5); Volk '”,"‘u(:;izn(émf ;u-(g). i
diction 4812, 485-7); Kelly (38-46): Leng s BoF " vy axtse
er (Verfasi mg 292-3) is not comvisiced of BE S, Lo
tence, and serdous doubts ave expressed by Mel
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great political allegiances, and in particulay
of the "Hausgericht”.  The survival of thay
plain the precision of the oath of Aritium,
punel, although only a guasi-judicial body, was expected to
conform o cerkain rules,  Thus, a father wha kitled his son
while Junting, for adultery with his step-mother, was deporteq
by Bedrien "quod latronis magis quam patris fure e intep.
feeit: nam patria potestas in pietate debet, non atrocitate
consistere” (Dig. 48.9.5). The oath of Avitiun deslt with &
relationship which was in several ways analogous to A maiestas
relationship, and it laid down for Gotavian's guidarce that
when he in nis @ tic trilunal, the penal-
ties prescribed for the crimen maiestatis were to be imposed,

the dnstitution
tribunal would ex..
4 domestie tri.

Some auwthorities have miintained that Julid and the pax--
amours weve dealt with by Augustus’ domestic tribwisd, but i
has been suggested that the forum was a publie criminal court
(o, 221-2 above}, The question is whather theve syisted con-

under both & tribunal ( icht™)

and & public crimingl court presided over by the princeps
("Keisergericht™), as Volkmann (63-93, 105-26) and Kelly (26)
believe, Xt is geme- .(ly agreed that thers was an imperial 1
crintnal court undey Augustus,’ but there is less agreement on
the extent of its jurisdiction end the mamer of its crestion,
Vommsen {Straf 260-5) postulates a jurdsdiction extendieg
th the empire, i of the laid down
by the criminal statutes, and having an arbitrary dfscretion
on sentence,  Other dmit the ion to the
bt of certain criminal statutes only, namely those comcern-
ing mizder, adultery, maiestas, and forgery (Vollmenn 89), fo
vhich Jones (Jurisdiction 481) adds extortion, The better view
%8 that of Kelly (38-46), who makes out a good case for the re-
strietion of the jurisdiction to cases of maiestas, and even
Hhen ouly 45, the case of acts which cancerned Augustus hinself.

M
_03); dones (Jurds-
1 Momsen (Straf 260-5); Vollmann (63-08); Jopsd, Lo
diotion 48y g, 1585-7); Keu; (38-46) ; Lengle é’;’:im-s’em.
Sther (VerFassung 292-3) is not convinced of Ehe CO.; oy
, nd serfons denbts are expressed by HeFayde




If, however, violations of imperial majesty were punishea sn
the imperial criminal court, the use of the dumestic tribunal

for the same purpose would have been an unnecessavy duplica-

tlon. It is not likely that Augustus ashitrarfly tried some

of these cases in his criminal court, and others in his domes-

tic tribunal,’ It is suggested that the distinction deawn

between the imperial court and the Qomestic tribumal is un.

realistic,  Volkmann (106} correctly sees 'vemuntiatic amici-

tise® as the social penalty suffered by "amici® who incurred

Augustus' displeasure, but this wan surely independent of any

forensic or quasi-forensic procedure, When Tiberius said of

Cn, Piso that in certain circumstances "oderc seponamgue & domo

mea, et pei imi ias non vi isear” (Tac,

A, 3.12,%), he made it clear that renunclation of frlendship

was diverced from the exertion of ™is principis®, When Appul- N

eia Varilla was charged with adultery and maiestas, Tibersus
absolved her of the maiestss chavge, and vrged her family to
nanish her for the adultery (Fac, Amm, 2.50,1,4). The only
domestic tribunal in question wae that of Appuleia’s family,
despite the fact that she was a great-niece of Augustus -
“Caesari conexa", Tiberius' part in the case was limited to
the public criminal law, It seems safe to postulate that

the only court of the princeps was the imperial court. But
this does not mean the abandamment of vhe suggestion (pp. 248-
50) that the path of 32 was originally sancticned in Octavian's
domestic tribunal. The suggestion is that the domestic tribu-
nal of Augustus was gradually elevated fo the status of a
publie criminal court, and that it took cognlesnce of the crime
which flowed from the sath - "laesa religio ac violata majes-
tas* - and imposed the penalty Msuggested” by the oath, numely
interdiotion and confiscation, As the guasstio maiestatis
could not deal with a crime which did mot touch on ‘maiestas
Do i Romani?, the altermatives were -ither to amend the lex
mafestatis, or to crewte a mew court, The former course
would have been a nlatant revelation of e realities of the

>4
L For the confusion which can arise fx:ze:rz s;g:rg::gn o
the Miansgericht™ and the "Keisesgericht werxeue Liy's cone
flioting sesertions that Julis’s perenours ¢er Bty
Hansgawschin (10-11) and in the "Eaisergerd
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new majesty, but a Dew court was oracticabie
#f 1t could he introdueed gradually, ry Mugosts' "hack door
technigue™. It is doubtful whether the impevdal ord

court was establisked under an enabliug lex,! and imised no

lex was needed.  The super-patrocinium of 32 B C. was
tarively and 2 Ly diffe quali

» partioulaziy

& from its ;
for it contribuged substantially to the new majesty which,
without formal legal recogrition, Successfully challenged the
wafestas of the State. It was equally capable of gradually
giving the domestic tribunal of a ‘patronus’ a status which
put it on a par with the public court established under the
maiestas laws. As Augustus became more sure of his ground,
he was able to extend the jurisdiction of his cmut to cases B
properly falling under the crimen maiestatis,? and so to Ini- g &
tiate that blurring of the demsrcation line between majesty
and maisstas, which was eventually to lead o the sppropristion
of 'majestas’ as the exclusive property of the emperor.

But sufiicient of the dividing line suryived wnder Migustus ‘
0 1 Ight to Tacitus® criticism (Ann. 3.24.3) that, by
bringing "majesty” under the crimen maicstatis, Angustus
exceeded the limits of the lex maiestatis.

There remain three questions arising eut of Julia's
case, Why was Julia herseif, one of the beneficiaries under
the new dispensation, charged with "laesa religlo sc violata
matestas?? Why did Jullus Antonius anticipate harsher treat-
ment than thet which the other adulterers revelved? And why
was it preeisely in 2 B,€. that Augustus found it necessary to
teke action against a state of affairs which had prevailed for : 4 3

1 Thus Vollowann (89) and Kelly (42,6%,70).
260 and n,2) sees the court’s formal basis the gmont i
B.C, of the right Zaxdyroy Suxdiswy (B0 SLteiia o
¥elly’s arguments + thiss;it;';l (15-22) axe .
See also Jones (Jurisgiction 485-7). . £

2 :ulljy (uofz) particalarly notices mém;ﬁg 2tmm:ma_
(op. 210-5 above) as a case dealt Mﬂ;}:‘i’y :as x)Ep "
e o his'dv:iizfgywithsﬂﬁt of the State,
naiestas of Bugustus was ident e

3 Fox‘uimperial maiestas! in the Dominate Se& Hifhd

(543,
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& nunber of years, and which vas knews to hin a long time
before he acted? (CE. Dip 55,1013 Macveh,Sat. 2.5.3,4.5.5
s . 2.5.3,4,5,5,

The first guestion becomes significant when the cass of
dulia is compared with that of Appuleia Varilla, a grest-miece
of Augustus, who was prosecuted in 17 A9, (Tac. Amn. 2,50).
The charge was & twofold one of meiestas:
sbout “Givus Augnstus®, Tiberius and Livia;
of adultery by one whe was "Caesapd conexa®,
the adultery fell to be deslt with wnder tha
agulteriis - "de adulteric satis eaveri lege

insulting vemarks
and the commission
It was held thar
lex Joiia de
Tulia visw™
{amn. 2.50.2) - and Tiberius wrged that instead of suffering
the penalty prescribed by the lex, she be hanished by her
fanily's domestic tribunal (2.50.%). Tiberius not only re-
fused (uncharacteristicsily} to follow e Augustan precedent,
but by leaving the case to the damestic tvilwnal he seems to
have gone out of his way to make it clear that adultery by a
member of the imperial house was not maiestas, Even her para-
wmohr, one Manlius, was merely interdicted from Italy and
Africs, instead of being relegated Yo an island (Z.50.5).
Koestexmann {91) snggests that Tiberius acted lentetly be-
cause the case was not politically Important, as Appuleis did
not represent a threat; he proceeds (94-5) to compare the
vase of Lepida (Tac. Aun. 3.22-3) wheré, on charges of adultery
and meimstms, Tiberius was more severe, bossitily becanae he
had a political motive against M, Lepliue, the brother snd
Ghfender of the sccuded, This view seams to be supported by
the case of Claudia Pulchra, a cousin of Agrippina and a des-
cendant of Augustus (Tac, Aun. %.52.2,4). In 26 AL she was
clrged with ad ltery with Furmins, snd with having attempted
0 use paison and spells agaimst Tiderius, ds Both uhe and
Fusnius were condemmed (4.52.6), it 1s clesv that the adulrery
charge succeeded {cf. Claceri 254), bat that the case had &
purely political motive is shown by Agrippind’s taunt £
Tiherius, that the resl reason for Claudia's aawnfall was

s=em that,
ter sssoctation with Agrippive (HE2.5). TFuld

RO —

e s
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although the punishment of adultery with a menber of the
ingerial house as "violata maiestas” was alvays irherent in
the ‘gatrocinium’, the principle was not invoked except in
cases of pressing need,

Before attempting an answer to the questions which
huve been posed (pp. 252-3), it is necessury to identify what
is believed to have beew the last of the three great concepts
which shaped the majesty of Augustus, namely, the grant of

the title "pater patriae”, The title had been applisd ta
Iugustus Long before It was officlally conferred,’ so that

the official grant on the Sth Pebruary, 2 B.C., by the whani-
mous action of Senate and People,’ was simply the fomel recog-
nition of a position which hed long dbtained, This 'de faato!
occupation of a superior position, followed by 'de fure’ re-
cognition, conforms to the postulated manner of a maiestas
shift (pp. 133-4 shove), and in addition there are all the
marks of a maiestas relationship,” There is, firstly, the
copstant compardson of Augustus and Jupiter, which goes back
to the original concept of malestas as an attribute of the gods
(mY4-8 above). Thus Ovid, vhen discussing the title of
tpater patpiae': "Hoc tu per terras quod in aethere Tupiter
alto nomen hahes, Homimum tu pater, ille dewn Romule concedas®
(Fast, 2,131-3), To Ennius (Amn, 6,153) Jupiter was “"divomgue
hominumque pater rex" (Dumezil 17), and in an obvious allusion
to this Manilius (1.7) has: "tu Caesar, patriae princepsqgue
paterque, Jupiter was "invietus® (Ovid Fast. 5.126), and so
was Augustus ar 'pater patride’: "sit pater fmvictus patriss’

1 Dio 55,10,10; Horace Camm. 1.2,503 3.24.285-3; Ovid Gaert
2, 127-30); "Sancte pater patrize, tibi plebs, FIbL uits To
hoo dedit; hoc dedimis nos tibi monen egues. Res tanet S
dedit, Sero vera tullst nemine: danpr 3
orbis eras", See also ALFSIAL 2,115, 8,

o e cestoc 3ak;  Bupt, Aug, 59,1-2; Ovid Fast, 202775

3 cE. ALESLAL on the dale of pater pAEMAZ f TR, o0
begniff, der das ganze Wesen des Prinseps umfasst” .. 0)i
“tiese namen (sc. Caesar Augustus, Divi FIliw, POFECE
kemnzeichnen viel gemauer seine wahve Pos:
filtig gezahiten Iterationsziffern di"
Punktionen® (2,118); and particularlys

{
MajestitshegriffT (2.121.)

-
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(anil, 1.925). Augnstus stood mext to Jupiter 4 the males-
tas hievarchy: "tu secun@o Caesare reghes” (Hor, Carm, 1,12
51-2; ef, Dumezil 16.3); “quodcungue st alty sub Ia;e 'Ca;—
sar habet” {Ovid Fast, 2,138 - the 'gater patviae’ paas;ge).
There is, secondly, the emphasis an the "bengéicia’ enjoyed
by the 'minor', for ‘olomentia’ was one af the principal vip-
tues of the 'pater patries’: "sed placidus facilisque parens
veniseque paratus.t

The crucial aspect is the relationship between paterma-
issm and ‘meiestas populi Romani'i  PBremevstein (156-7}, ab-
serving that "pater” often meant "patrdmus” £rem the point of
view of the clients, belidves that the cancept of 'pater pate
rise' was cerived from that of 'clientela®. This would siean
that the couferment of the title in 2 B.C. was the eulmination
of the process which began with the oath of 32, It would
follow, on the view of ‘patrocinium’ which has been submitiad,
that the ‘pater patriae' was the possessor of "majesty”, but
not of technical maiestas. ALf#ldi (2,119} rejects Premer-
stein's hypothesis, although he concedes that the Republican
tpater patriae’, hefore the transformation of the cencept under

Caesar and , was as "pa B
and inat Caesar's position as ‘parens puerdae’® took on "die
Farbun des Patronmtes®, Indeed Caessr’s titde had much mere
than the "eolour” of ‘patrecinium’, for Meolaus of Damascus
(Jacoby, §.407) attests simultaneous decrees comcernig the
cath of allegience o Caesar in 4¢ 8.C,, and the grant to hin
of the title of 'parens patvise’. The sovrces ave inclined
to stress the connection between the exclusively Roman concept
of Tpatria potestas' {cf. Gains 1.58; Inst. 1.9.2) and the
Mugustan title of 'gater patrise’, Semeca (Clem. 1.34.2)
observes that the title of Tpater patrise’ was mot merely

‘
honorific, but expressed the Tpatria potestas’ which

1 Ovid Pont, 2,2,117. CF, ALf6ldl (Z.éi'ﬂm 5 :hiuggo cites
I{Es Gestae 3.1; Velleius (2.86,2); Semeca &lef. oo
‘IS‘L’-S. stor
2" Which AlfSial (2.106-14) regards 82 the linesl ence
N gheCf pptai‘s;gl:iuve for Pgemerstein'; ‘agai%'sis of the
outh to Cacoar as the fovegumner of the ot .
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bound grinceps and oitizens. Dio (53,16.3) nokices that the
title gave the emperors the anthority which fathers bad over
their children,  (Strabe (54,2, P.288C) uses language which
suggests that t 1 title involveq something approaching a
technical transfer of power: yahemdy 53 EAhec Srouxely why
emaexabany dyepovlov A vl Envvpiyavcec ac xatpl,

) Salmon (477) beldeves that the title marked the frans-
for of the State into the potestas of Augustus, as if into
the power of a paterfamilias, and gave his Prinipate its
Final form,  The testimony of Augustus himeelf sednd %o con~
finn the latter point, for he ends Res Gestae (35.1y with the
conferment of the titie (cf, Hohl Augustes 338), and he des-
eribed it as the achievement of his supreme ambition (Suet.Aog.
58,2}, There are strong asseciatious between petria potestas
and maiestas, for ‘patria maiestas' was used as the egquivalent
of ‘patria potestas’. It seems to follow from Cicerc (Quirit,
2.5) that patria potes tus could be raised to 2 public level, as
an attribute of the People itselfs "Vestros denigue homores,
Quas eramus im singulos adsecuti, nune & vobis
hebemus, ut guantum aatea paventibus ... tamfum hoo fempore
universum cuncte populo Romano dsbemaus".z there is perhaps
most significantly of all, the strong identiffvation of the
'pater’ and the State suggestea by Valerius Messalla when
saluting Augustus as ‘pater pstrise’: "Quod homun ... faus-
tunque sit tibi domique tuae, Caesar Augustns (sic enin nos
perpetvam felicitavem rei publicae et lagta hudc precari
existimams)..." (Suet.hug. 58,2). But the same pRssage
tends to indicate the final stage in the developrent of Augus-
tan "majesty”, vather than & ‘tachnical maiestas shift, fl'n‘
“pibi domigue tuse™ is wot gifficulr as an incident of eliex'xva
tela’, but is guite inconsistent with 'maiestes popull Romani',

clam, 376,
1 Livy 445,85 B,7.153 ValitiaX 7.7.5 Quint-Decan,
2 cf Livy (.13.0-5): "Prolemacl 1e§aq:a;l.amnt
eger 1 -'us eon senatul populogue Roman -ibus .
- 1 Inater
=y ﬁeudgﬁnio savia of the title 'psren:ngati'iiﬁ'zg) ’m
patrise’, ‘n;{thnugh vetoad hz E?z;:u;‘ t(:::;ninl-m;m:pan‘:uil
Lo . Ton of techlc
:::ilgl:gtmha::sze::wcangemplned as an extension
naiestas,




¥k s 0t ponsfle to folloy Homen! s regenting the
title as merely homorific, Apart from e o fdemce

Ny of Seneca,
Dio and Strabo (. 256 above), there is the st ot o8 o *
onius (ug. 58.1) that it was conferred on Aug stue as 2 c:--
nomen, which leads ALB1AL (2120 and nu8) o suggest ﬂnj
ir had acquired the character of “eimer Herrseh rbezatchumg
eines kaiserlichen Momogols™. ALEB\M, Qoc,of ) hilds that
the appropriation of the title by others would }ave falien
under the crisen maiestatis, and cites the charge against Cn,
Piso, who allowad his soldiers to call him "parens legiomo®
(Tac. Ann. 2.55,4,80.4; 3,13.3),  Tis is not an apt example,
for Tiberius consistently refused the tizle of "pater patwiay’
(Tac, Amn. 1,72.2; 2,87,2), and it would be going too far to
suggest, as an alternative argwrent, thet in Piso's dase
Tiberius defended the memory of "divus Aug tus”, Piss's
unofficial title is rather to be regarded as part of his gerie-
2al abuse of his precopsulsr imperium. Thexe is beiter ewi-
dence that the title had legal significance: "Relegatus
morari non potest Romae .., guis eowunis patvis est, negue
in ea civitate in gua moratuf princegs vel per gquem tramsits
1is enim solis permissum est principem intueri, qui Romam
ingredl possunt, quia princeps pater patrias ect” {Mig. 4B.
22,18).  Firthermore, the literdry choius which grebted the
new title, dnd subSequently stvessed its sigiitfieence,? is
not garalleled by the reception accorded to Augustus’ other
titles and offices and seems to show a realisation that an
svent of profound significance had tuken place. ovid {Trist.
4.4.13-15) {s particulerly significant: "Ipse gater patrise ...
sustinet in nostro camine saepe legl, nec prohibere potest,
guia ves est publica Caesar’ (of, Pont. 2.8.13-20}. &nd the
very fact that it was found advisable To give formal

1 Staat 2.2.779.2; cf, Premerstein (73} axexg mesc;n),
Jures (Avgustus 117) rather sweeplugly d;s:;:sﬁ
offices and titles, such as ... pater gmlsi S7us #.4,13-155
2 Ovid: Fasti 2,127-u8; Trist. 2. 39.. 6nta\’n*a'u§7—8- 5
Pont, 2.117-22, Manilius 1,7,925. Semeca: O0R,  oeet.
Clem, 1.5,7; 1.10,3; 1.13.4-53 3.18.2¢ sn'aboum S .10,
Veltaiug 2.86.7. Suetonius Mg, 58.1-2- .




acknowledgement to & title which hag long enjoyed unoffinial
£

currency, suggests that a formless contept was converted

a constitutional element, fnto

The 'domus Caesaris! does niot £all under the congept of
the paterfamilias, For it was of the esssnce of patria putestas
thet the ‘patex' stood alone, as against his entire "familia® -
in this case, the State. Fhe inclusion of the 'domas* wonld,
however, mean that the 'paterfamilfss' was made bp of the
princeps and some of his dependents, as against the rest of
the community. It is safer to assume that elememte of both
patrocinium and patria potestas were fused in the position
shich was finally achieved in 2 B,£, 1n his capacity as the
supreme ‘patronus', Augustus could demend that the respett and
protection owing to him be extended to his house; but as the
supreme ‘pater’ he could demand respect and protection frem all
the pest, including the members of his own house,

The majesty of Augustus, in common with the 'maiestas
populi Romani' with which 1t co-existed, was an unstable ve-

. iring constant vigilance for its swrvival (of,
pp.B-1L sbove), Instinsky (21-6) shows that under Nero the
cancept of 'Securitas Augusti’ was offfcially expressed as &
legend an coins, to be followed undar Galba mnd Otho by coiny
insepibed *Securitas Pepull Romanif, which was & voncept quite
distinct from 'Securitas Angusti’, Although Inwtimsky (8-
17) believes that the word “securitas" as used ir relstion to
the Angustan perfod (Vell. 2,894, 103.3) had only & general

meaning in vegard to the commmity as & whole, and had not
i 3 values widich it

et the
afturwards expressad, he at lesst voncedes that Augustan
“Securitasn was “Vorspiel, ... Vorklang spiteres Jahvselmter,
The suggestion is that this "Vorspiel, vmdmg" can be ex-
pressed by the formula: naiestas popudi Romanl - cx‘i.me-n
malestatis populi Romeni fnninutae; 'meiestas’ Augustd -
erien laesarun religionum ac violatae naiestatis.




The moral aspect of “majesty"
Z’j already been taken (b, & above) of the stress placed by
vid (Fasti 5,11-52) on the moral values which ware involved
in the birth of Maiestas, but these should he briefly recapitu.
lated in the light of Dumezil's wiew (14-1%) that this passage.
in ovid is the most valucle source for the nature of the new
“majesty’.  The birth of Malestss fs described thus: "Honor
placidoque decens Reverentia voltu corpora legitimis inposuere
toris. hine sata Majestas” (vv, 23-5), Mafestas sat Tesplen-
dent in purple and gold, and next to her were "Pudor et Metus”
(v, 27-9). The assault of the Giants having been broken by
Jupiter (vv. 35-42), "his hene Melestas ammis defenss deorum
restat et ex illo tempore culta manet; essidet inde Tovi,
Tovi¢ est Fidissima custos et praestat sine vi sceptva tem-
ehda Tovi” (vv, 43-6}; Maiestas having come down to eatth
{(¥7), "illa patres in honore pio matresque tuetur" (49).
These cancepts should be linked to the moral chligations which
were regarded as resting on the fpater patvime':; "Si quaeret
PATER URBTUM statuis, itam audeat
iieentian® (Hor. Carm, 3,20,27-5).%

is inportant. Notice

In 2 B.C. the seal of full official vecognition vas
placed on the personal majesty which Augustus had been steadily
building wp since the days of the trimwirate, His position
now was such that it was no longer possible for him to condone
the irvegular conduct of Julfa, What ey previously have been
merely the exsreise by Julia of "the prerogatives of her station”
(Syme 426) mow became a direct threat to the new majesty.

Lawful wedlock was the hallmark of Maiestas, Pudor was her
companion, and “refrenare licentian” was the duty of the ‘pater
patrise’, The continuance of situation in which these values
were flouted wotld have exposed the new majesty to grave danger.
Mn example had to be set, and its serting was s managed that
the action taken to defend "majesty” would, at the same time,

i

1pate:
I For the identification of 'parer uﬂc’iﬂ; £:2 Bgnth:
patrise’ (although prior to the affic»u%pner et of

latter ritle) see Wickbam (1259, RS




underline the true nature of the Tew concept, Tha )
which was adopted encompuesed aly three slements »hiz:o;:a I::de
the principal contribution to the ereation of majesty, ‘The
pavamours had breached their swomm duty of respact w:auds a
member of the imperisl house, and this was

"lassae religiones®,
But in so doing they had injured Augustus, not only $n his

£z {"laegse vel

again), kut also

In the latter regacd the crime was
now for the finst time given a name - "violata watestas™

This crime was now meaningful in the sphere of the public
criminal law, because the title 'pater patrize’ had been of-
ficially conferred, and was legally significant,

as the universal 'pater!,

Jilia was
an injured party from the point of View of the protection wich
the patroeinial oath gave her, but she was & transgressor vis-
h-vis the 'pater patriae’. In the final analysis it was the
situation resulting from the new official title of 'pater
patriae® which was emphasised by the prosecutfons., The uni~
versal paterfamilias stood in splendid isclation on a peak
from which even the members of the 'domue Caesaris® were ex-
eluded.  Ar that level his immedlate ‘familfs' was merged with
the general bofly of cifizens, although at a lorer Jevel it
occupled a superier position as ageinst the rest. For the
protection of this umlgue pre-eminence the lex malestatis and
the lex de adulteriis were both legally inapposite and politi-
eally inadequste. It was not a question of statutory cate-
gories of crimes and peciods of presceiption, There was only
one principle in issue: "Nemo me impune lacesgit™, 2nd, to
give the final point to the lesgon, Iullus Antonius was chosen
o recelve the most severe tveatment of ail, for the precise
reason that he was married to Mareella, the daughter of Octavia
and the niece of Bugustus (Vell, 2,100, 3-4. The point
having been made, the other paramours could be allowed peace-
ful exile, In the case of a menber of the inperisl house
the supreme penalty had to he exacted, so that those who staod
closest to the throne might laow that there wes only one
Father of the State, Dassau (L.457) believes that the

LN




precedent established by hugustug 1n B,C, was

for "die vielen wdsshrluchlichay Amue!\Mg;n de:t;:jp::;tie

N unter den folgenden R gen's It youwld perhaps
e more correct to say that Augustus, frtyoducing the

erime of "wiolated majesty”, and hy deliverately allowing the
aividing line between this new voncept and the crimen maies-
tatis to remain obseure, ser the pattern for the anbiguity
which marked he crime of maiestas wnder Tiberfus and suecesd-
ing emgerors, an ambiguity which wayg probubly not vesolved
until the age following that of the great classical jurists

of the late second and the thivd century A.0,, when majesty
and maiestas were fused in the person of the emperor,

The disgrace of the younger dulia (the davghter of the
Julia who was relegated in 2 B,C.) is of interest both fn regard
to the principle of "violated majesty", and becausa the poet
Ovid was in some way Involved in it, The facts are that Julin®
@jed in exile in 28 A,D., twenty years afrer her condemation
and relegetion for adaltery (Tac. Ann. ¥,71.6-7; f. Suet,
Mg, 65); that Tacitus classed her case with that of her mother
as an abuse of the laws (Am. 3.29.2-3); that her hushand, L.
Aemilius Pamllus, conspired against Augustus and wee executed
(Scholiast ad Juvenal 6,158); uwnd that D. Silanus, one of Her

, wag from the f of Augustus, went

inte voluntary exile without having heen prosecuted, and was
allowed to veturm in 20 A,D, (Dac, Aan. 3.2H.5-7}. Julia’s
death in 28 A,D,, twenty yesrs after her relegation, seems to
suggest that her trial was in § A.D.,% bt a more conplex
position is attested by the Scholiast on Juvenal (6,158},
says that Paullus was executed, Julin was relegated and ve-
called, but subsegquently again exiled for her vices, and her
brother Agrippa Postums was relegated 0 Sipily because of
bis fncest with her and his "ferites”, Nohl (ugstus 333-42)

who

1 o, as Hohl {Augustus 30) cheeTves, srherited tdie
Nynphomande ihrer Marter®.
2 Dessaw (1,467); Syme (333




R ey

notices that Paullus was consul opdinarg
replaced by M, Herennius Bivens :s suff::: Zn LAD s
that the coaspiracy took place in 1 z.p, 1 a:f"l' and axgees
relegated on this sceasion, and the;—ggf;; s e yae
relegated in 8 A.D, " reexlled and agaln
8 8 A.D.  This is not inconsistent with the vi
which the 'pater patriae' took of his majeaty a“u: i
relegation would have heen because of her inv;lvemmt x: —
husbard's conspiracy, rather than because of her mmm::s
sidch means that she was guilty of a serious fom of the cx-im;n
maiestatis proper. For this she was treated mch more leniemt.
1y than her mother, which pachaps shows that Augustus was dis-
posed to use greater severily agaimst the 'orimen violatae
maiestatis’ than against the *crimen raiestatis smmimrtas',
even when the latter was directed agains® him Ix his official
capacity.  Subsequently, vhen Julia way exiled for her vices,?
leniency was abandoned, for on this occasion the crime wus
that of "violated majesty”; and, like her mother, she djed
in exile,

‘The reasons for Ovid's relegation te Toml in B A D,
are ohscume,?  The poet himsolf spesks of “dus crimina, car-
mem et exvor” (Twist. 2.207). The "camen” which «asuited ia
his being charged as "obscaeni doctor adulterii” (Toist. 2.212)

1 Worwood {153) prefers § A.D, Syme (432) belfeves that
part of Paulins' crime was eopnivance ab his wife's adulteries,
Iut there is no dispcrnible objective which he hoped to
aghieve his aberration, )

2 Sc:gli.sst ad Juves 6,158, Nnm;:;(lil)tﬂt':gtls)ea::@t
to suggest that the Agrippa whom the S ast ai
having corrupted her was not her brother, 2grippa Postumis,
but Hepod -ippa.

3 gﬁbﬂlg&_ ) believes that Julis and ggripga Peat;u:;
were implicated in a plot against Augustus, an tﬁt A;ggsﬁs N
not wanting to let it be Known that there was a p. X a
that Postums Wes mentally deranged, :.ns
2 scapegoat. Ovid was &
learnt of matters wiich Augn e
namely, that the real reason for e der £o keep

was R

xile
& ot
Rim quiet, If this hypothesis s cormern,
fhe pospiiated distinction between the eriren malesiatls T
"violata maiestas”. n erﬂm"““"
with a prosecution for maiestas PTOBErs
wes a al ve exp
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pan probably lze idewtified as his mArg Avmtortaw L g,
bad been published eight years bafove 51 — ul a5 this
pretext than an instant cause of complaint (oz, moxe like a
syme U68).  Ovid canmot + Dessa 1.4g9;
3 speeify the “erropt
L s o e i
o2 (I01st, 2,20800), hut tnefmts vhar iz
b
nothing to do with -iﬂm!- external treason or I’.‘O'ﬂspimry
s
o e e 2 i o
(Pomt. 2.9.71), Taken with Ovid's o :mmm St
isheit without trsed,t wbichnemhy:::mmnm -
exercise of poercitio
(Dessau 1.468; Volkmann 185), and with vhe fack that the crimen
malestatis was exclnded wheve 'mens e’ was sbsemt (Mg, 48
4.7.3), the evidence suggests that in Gvi@'s view his offence
fell outside the ambit of the public criminal law, Indeed
he says o quite explicitely: "illa dies veniet, mea mua
lugubrie ponan: causague privata tublita maior eri€" (Teist,
%,2.73-4),  His crime had sowsthing to 9o with Pviolmted
wajesty”, and in this regard it is sigaificant that his ap-
peal for clemenay is addressed to Zugustue in kis specific
capanity as 'gater patrise’; “parce, pater patvime”,” Theve
15 no information as to the mature of the "errar®, except that
it consisted in imadvertently seeing something which should
not have been seen (Trist, 2,103-5; 3.5,49-50), #nd prokably
slso in making lewwn what he had seen (Irist, 3.5.51-2; 3.6.
35), It has been reascnably assumed that his forblddes
Imowledge related to the adulteries of the younger Julds
(Volknann 1353 Dessau 1.468), His offence was fur vemoved
from the cr.men majestatis immimutse, and was even tuo neb-
ulous to he prosseuted in the mpevial court ws the criven
viclatse majestatis, This sxplains wy he was dealt with
extra-judicially, and why Bis punishoent was cemparatively

without Pe-opening

R
2 B: Nozwood @50} .
L Dessau (i, 469,532): Voliam (18 5; Norwund 050):

dicor apmi
“PESF (Legs:mgagﬁz) " puegae mm it causa eruent®
meaﬂ {Irist, 3.5.44 . Locuta est, lag

3 "Non ali dxi, violentague lingua -
sague sunt nmg:i verba pmfa:ﬂa mero” (FPiSt. a.:;uv 9. o
"Neo mea decreto Gamnasti fact? H;en)st\lﬁ
o judice fussa fuga gst” (Irist, 2. T
1 15 Totst. 21813 of.trist, 2.383 2,574 #A-
36.
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lenient, in that he was Ieft in full possession of his property
(Teist. 2.137-8),  But as lemdent as the ‘pater patriae’ might
be, his mejesty weighed heavily on his "children®.t  fhe cone
cept which, under the relatively steble vegime of Augustus,
was employed with modevation and a minimuw of injustice, was
fondomentally & dangerous notion, and lent itself auly teo
readily to the abusive extensions vhich characterised the
crinen violatse waiestatis, as it vas stesdily brought closer
4o the cuinen under his

1 CE. Ovid Pont, 2.8:29-3¢: "pergue towl sooimm ... out
maiestas non onercsd tua ast™,




; CHAPTER w1

"{Apud vereres) facta arguebantur, dicta impune evant
Primus Mgustus cognitionem de famosis Libellts specie legis ’
eius (sc. malestatisy tractavit, commotus Cassii Severt lihi.
dine, qua viros feminasque inlustres procacibus seriptis
diffamaverat™ (Tac. Ann, L7239, Tacitust eriticism should
be evaluated by investigating the extent to which the orimen
maiestatis was used ss an instyumest for the suppressian of
freedom of speech, both in the Republic and wider Augustus.

In 208 B.C. the poet Naevius was imprisoned “ob as-
siduam maledicentiam et probra in principes eivitstis de
Grageorum poetayum more dicta" (Gell, 3,3,15; cf, Plaut,#il,
Glor, 211-¥). The poet is supposed to have sald “Eato
Metelld Romas Fiunt consulc. , and so to have levelled an
insult by pame - "de Graecorwn poetarum more” - against ¢,
detellus, cansul in 206 B.C.0  Neevius also tnsulted Seipio
Afpicamus: "Etiam qui res magnas mamu saepe gessit glorduse,
cufus facta siva nunce vigent, qui apud gentzs solus praestat,
eum uus pater cum pallic tmo ab amipa abduxit™ (Bell. 7.8.5),
Fraenkel (RE Supp, C.623; cowt:s Mattingly 417) takes this
8s gnother example of "nominateo , an attack on 2 pawed person,
The of a for cpiminsl son in
Neevius! day depends on the meaning of Cicsro (Rep. IV ap.
AMgustine Civ, Dei 2,9), who has Svipic comment on Attic OLd
Comedy’s freedom &vopaoel xupwibely  as follawa: "Nos-
trae, inguit, contra duodecinm tabulae cum perpaucas res capite
sanxissent, in his hanc quogue sanciendsm putaverust, si quis
aocentavisset sive carmen condidisset, quod infamiam faceret

6,623 and Matiingly (315} sccept Saew
verge, Fraenkel Mvsum?i o+
elty of @, Metellus' reply: " 1) regards
o e oot 5 butt Martingly (s20-1) 7eg
it ss spurious,
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. 1

flagitiumye alteri®, Despite the
attempts wind,

made To restrict this passage to a sanetion aga;:tmve.bean : /
spells and incantations,® the better view ia that cimgm iy
a capital canction against the publication of defamz::m h X
verses, The question is whether this provision was :: od :
against Naevius., Gelliug (9.3,15) says that while in prison [ . 3
e composed his "Hariclus" and "Leon™, thereby purgl g th

s : e
injuries which he had previously fnfifeted;

the i junes «
therefore released him,

s 1f the tribunes interceded For this
reasgn, and not because his imprisonmen i

is lent to the viewu‘ that his suxdshmen: z :nnl:::i;szeft
coercitio,  But there is a tvadit{on that Naevius was exiled, P
for Jerome™ says that he died at Utiea, “pulsus Roma factione ’
nobilium ac praecipre Metelli",
to avold condemnation.

This snggests valuitary exile o

The next appearance of defematrion in the criminal law
is linked tn & corrupt passage in Cicerc (Fam, 3,112}, Con~
gratulatiry ppius Claudivs on his acquittal of maiestas, Cicero
says: "De orbitw verc guid intevest, inguis, an de malestate?
Ad rem nihil: alterwn enim non atvigistd, alteram auxisti. 4
{erum tamen est malostas etsi Sulla voluit me in quemis
impune declamari liceret: ambitus vero ita apertam vim habet
ut aut aecusetur improbe aut defendatur™,

The general seuse is that there is 5o difference betwees

1 Gf. Cic, Tuse, ,0: “dundecin tebulae declarant o ;
tum solifum esse camen; guod pe liceret flext ad alterfus = .
infurign lege sanxerunt; Hor.Sak, sglisz-aé el mala condide- ‘
Tit in quem guis carmina, ius est judiciumgpe, 3 :

2 strachgfnavm.m (.107,3); Buckland 325; Mattingly 5
427,13, ] i

3 Praenkel (Review nf Beukmamn - pessimi Jdunﬁgza%;im)-
and 1,1y ; Homigliana (Review of Robinson 12i-3); Snith L2 -7H
Deul: (28), Fraenkel does mot s:fﬁ&izz?:ss;mm; seons .
argune Favour, namely thal rpo: .
o e e the XI} Tablea with the free golitical
satize of Greek Comed: N . +

% mmﬁ" e(Org:nmisg,;'_ion 256.7) 1 cf, Smith (L70)5 VatT ngly
(Ml? “a.Abr. 1805 = 201 B,C, On the gwgnnl&g;ggiitfﬁculty
see Fraenkel (RE Supp. 6.625) and Mattingly




maiestas and embitus "ad rem”, whgon cannot nean
(a5 suggested by Smith 176), fop In the context
o o i

:; :;t:gﬁ::z; ;;s u:?nsij;:: :.:E t:lat:‘m o the specific

0 differente ap fap as he
was_converned, for Me vas fumwcent af Doth, e oo
to Cicero that there s a difference, whish cowid have preju.
diced Aupius.  Despite "altevam axisti®, 5 vonviction had
been possible because ... (%),  On the oiher hand, the scope
of arbitus was so clear that a man's guilt or innocence could
be prediiced in advance,  The lack of sinilar clarity in
the case of malestas Mad provoked Sullen legis)ation which
bad something t do with people being "deslained against®,
e ansver to the crux seens to Lie In a fule designed 1o
obviate the disadvantage of heing charged with miestas,

"in one sense®

the simitarity

It then ocours

Some of the proposed emendationc ave violent: "ea est
maiestatis vis, et sic involuta, ut in guemvis impune decla-
mare liceat" (FrShlich, RE 4,1562); “verumtamen est mafestas
fetsi Sulla volult ne in quenvis Smpune declamari liceret}
ambigua® (Glynn Willisms 232); “veromtamen ea est maiestas
{ecsi Sulla noluit) ut in quemvis impape declamari licoret®
(Tyrell and Purser 213), Idbler's reading (547) is: "est A
mafestas (et sic Sulla volwit) ne in quemvis declamari lice- N
vet” (italfcs mine), AN McDenald (cited by gmith 176,3) ;
suggests: "yaria tamen est malestas etsi Sulla voluit ne in
quemvis impune declamsr{ liceret” [italics mine), This
emends only = single word, and gives the desired comtyast
butwesn the mncertainty of meiestas and the “aperta vis” of
abitus,

The orisp guestion is: What was ¥t that Sulla 2id
or 413 not intend? The answer depends o "in guenvis da-
clamapt”, which fs raken by Groamidge (Treason 255 n.'b) .
to mean ghe publication of defamatory statements, ?nd by ‘
F Smith (176) as referring to a punishuent for bringing 2 pro-

On Green~
seontion not falling under Sulla's maiestas law,

3dge’s view, Sulla introduced a substantive rule prohibiving
defamation, W ingeppretation :mplies 3 procedoral
, while SmitHs

rale, At £irst sight the lex Remds iw




fhis law, which is finmsy attested by Cinery fge, .
%), punished “ealumnda”, which was £ interrtin:lme‘ -
L a0 false grownds (Shol, ad Cie, loa,ete; ngg, g l‘:“ eoutton

2.5.13). Mo special sharge wes brougiw, gy | LS

. Procedure wag

+that the court, when acquitting the aecused, pumighed the
wuser (hsean. 250).  The law i duted Metween the Fingt -
tic pexpetua and Sulla (Mommsen Stwaf 4N-2), or before sg"f?
(Broughton 2,213,473}, On elther view it was in fovee when o
sextus Rosclus was tried in 80, There is no suggastion that
it was not of general applicatim,l but on Snith’s view it
wauld follaw that Sulla made spapial Provision for calusmix
in mgiestes cases., Greenidge's opfnion is @pen to the ware
serlous eriticism that e substentive ban on defemation seems
k to have nothing to do with the ™warish{lity" or lack of
E "gperta vis" of maiestas, It woulu he illogicel for Licero
to have said: “Maiestas is uncertain, althowgh Sulla made
gefamation a form of the erime”,

It is possible, however, to support Smith by assuming
that the very wncertsinty of maiestas made the Remnian remsdy
ineffective. In the case of swhitus, on ziven facts the guiit
or innocence of the accused was ascertaindhle in wiveace, md
on an acguittal ir would hav: veen clear whether there sheuld
y be & conviction for calumnia, But even on admitted Facts a
conviction for majestas was mot nertain, for the cutvave of
*mnigptatem auxi® versus "maestarsn mimuisti’ could not he
; ko bef 2 ccurt ing on the ground of
"paiestatem awderi® conld not say that thy sccuser hid In-
tentlonally prosecuted cn felse gromds, For evample, the
acouser of A, Gabinius {pp, 8B~9 above) could have had mo
season to anticipste that wlauthonised depariure Evom & pro-
vines would not be regarded as matestas, The rula was:
“Nemo damnatur misi gui fntellegit non vects se BEEVe ...
calumia enim fu adfuctu est? (Gains 4.178). B mafestes
N umder the lex Remla
Jury could searcely ondemm an BCeuSer P
§ £ov not havang knonn what the jury irseif tad Sul .

T
1, CF. Mowmsen {straf 481-2)3

1 Godus 4.178; Dig. 48.16.
Greenidge (Procedure H68-9),




The result was practically 5 white i
nearly every charge of oalumnia ol
"varia tamen est maiearasv,

ckat fan Bewnsers, for
4 be met with the ansyer:

Sulis therefore Gevi
) is
special rule, giving those aceused of mai e

against malicious prosscution which the leef::m:: z:t:::“’“
sugely. It is proposed to sdopt HMeDonala's "varta® and g
ler’s "sle”, and fo punctuate as follovs: "Varia tamen est "
maiestas: et sic” Sulla voluit ne in quemvis impune decla-
mari liceret®.  This gives the desired contrast: Because
of the variability of maiestas, Sulla introduced A special
rule against malestas prosecutions witheut goof oause; but
s for ambitus, its scope is quite clear, so that the ordi-
nary rule of the lex Remmia ay. les,

The evidence so far considered doss not assist greatly
in vefuting Tacitus' !(apud veteres) facta argnebantur, afcta
impune erant” (Ann, 1.72.3). The ill-tempeved vemark of
Claudia (p.30 above) was malestas, ut it was not = case of
rim el defamation. Smith (177) suggests that, independently
of anything in Sulla's maiestas law, defamation, as 2 fomm of
tiniuria®, could lead to a mafestae charge if directed at a
magistrate: "Iniuriaun fecisti, .ed quia magistratui, males-
tatis actio est” (Quint. Inst. Ovet., 5,28,39). Bur this sug-
gestion overlooks the Impart of Tacitus' critieism that Aug-
ustus associated defsmation and maiestas bermuse Cassins
Sevarus "vires feminasque inlustres ... diffamaverat” (Anm,
1,72.4). Given the existence of magisterial maiestas, there
19 nothing Ragibli in the that any atfack
on a magistrute's dignity was a mediate diminution of Tmaies-
tas populf Romani', But Tacitas does not mean Miniuria
magistratul fmcta®. His powt in % injurdes To "viros
4 foninasque inlustres” (italics mil.  sacame maiestas. The
Inclusion of vomen excludes magisterial malestas, and suggests

e wm-Republican inmovation.

e
1 "eich in vhe semse of "under these c;x:mm;::;ciz;’i:n-

eording .y, hence" is artested, although rare,

and shoyk, 1690 s.v, “sics




For the Caesarian period there {5 sope evide
support Carcopino's opinion (Cicero 2.390) s m;gs:ce to )
rstor weit which disat o r as die-
authors to exlle, and organised & police syste;\ o maint 'ﬂm
tige grip on Public opinion.  But these 35 nothing to suggest
that Caesar’'s conditioning pelicy involved tue Snctuston ff
defamation under the crimen mafestatis,

Mis quarrels with
aivus and Catullus, as a vesult of their libellous verses

@sylow, Politics 1457, 230.28), did not lead to orfrdnel pro-
ceadings, and indeed Suetonius [{Laes. 75,5) sttests his Liberal
attitude towards insults, citing in particuler his condonation
of the Libels of M, Voltacilius Pitholsus and A. Cnecina,
Pitholaus produced the pungeat comment on the sppointment of
Caninjus Rabilus as consul for a day: "Ante flamines nunc con-
sules diales fiunt” (Macrob. Sat, 2.2.13), If this was not
punished it s &iffienlt to fault * of
Caesar's liberal attitude, Caecina published "Querellse™
which ware probably seditfous (Carcopito, Cicers 2,W13), but
his exile after Thapsus was probsbly due to his service under
Cato in Africa (Bell. Af. 89.5), vathexr than to his weitings,
desgite his own assertion to the contrary: "Meus errer exsilio
corrigifur: cuius summa eriminis est, guod amatus adversario
male dixi® {Cie, Fam, 6.7.1), It is txue that Buetaniue {Caes.,
75.5), by saying that Caesar preferred to discoumge 1ibels
rather than to punish them, implies that punishment was a
possible alternative (of. Cavcopino, Ccero Z.813), but there
is yo reason to believe that the arime fnvoived in attacks on
(sesar vas other than the type of malestas which consisted in
"nfuria magistratui facta.

As in ths case of Caesar, tiave i some evidence that

Augustus was tolerant of persopal atfacks. He did not react
stvongly to "famosi Libelli" posted sgeipst him in the Senate
(Suet, fug.55), confined himself to seplying By edict to ;n-d
sulting jokee eirculating sbout hin (Seet. ME. 56,1} , vetoe!

5 {Suet,
] & Iay witich prohibited Freedon of exgresaion in will ¢
k squoa male opinari de

hug, 56), and Aid not press & chavse " o, but
Caesare soleret” ageimst Aemilius Aelizug Cordubens:




confinad kimself to the threat of retaliati

A n
Aug.51)},  When Tibepius complained of hig :Ex
vice was:  "Noli in hac re indulgere et nimdtm indign,

nard, quen-

quan esse, gui de me male loguatur, Satis est enim ef :ozu
hebenus, me guis nobis male fanere Possit”™ (Suer, An 51
Seneca was able to say of him “Sup dive Augustu.na::im h'
nibue verba suz goriowlosw erant, fam molesta® {Ben, 3 27”:.‘;’
Even Tacitus (Ann. %,34.8) was able to make & favourable ;st;~
mate of the attitude of Caesar and Mgustus ta insults, as
against that of Tiberius, ’

In kind (guer.
ifency, nie ad-

Hovace (Sat, 2.1,18-20) seems ta imply some inhibition
of freedom of speech: "nisi Gextva tempore Flacoi verba per at-
tentam non fbunt Caesaris surem; cui male si paipere, recalei-
trat undique twtus”,  But this need mean no more tham Octavian's
protection of his tribunici.n sacrosametity, In the same poem
{Bat, 2.1,82-3) Horace is warned by Twabatius that the composition
of satires may hring him inte conflict with the laws si mala
condiderit {n guem quis carmina, fus est indiciunque™. This
passage has been understood as a reference ta the ssnetion
againzt defamstion in the XIL Tables (Freemkel, Review of Beck-
man 195}, and as an sliusion to Sulla's lex de infuvifs (Smith
178), but it is not certain that Hovace intends a sarious vefe-
vemce to any law. In the same satire (2.1.7-0) he has Treban~
tius advocate a remedy for insomnia, in lenguage similarly
reminiscent of an apcient stature: “fer uneti transnasto Tiber-
im, soman quibus est opus alte, irvigmumgue mero sub noctem
corpus habento”,  This is surely on a par with Cicezote

of fust legal ped And Horace's reply
o Trebatius' warning suggests that nis sole purgose 1s to lead
e e

st =5

5 andae clarissimd ae
1 "agtum moneo negue amisitiae confivm
Libcpalissimi vivi neque uherioris provinciie neque getatis

s idoneum temps 1 s

mlégertumm; lmc,pquémadmoﬂum VoS immem solet D
libris, idem Q, Cornelic videbatur e, quae
ista epistula nihil mihi scripsisti de :‘2 retns,
meherenle mihi non minord % S\:el; gquan o denta wterdun
ve frigaas in hibernis: qua caming oy ‘sngis
“eﬂsen@(?n;em Mucio at Manilia placebst) praesertim qui

non abundares” (Fam. 7,10}




a

up to a witticisn: "Esto, si guis mata,
: sed N
condiderit laudatus Caesave?™ bona &1 quis indtes

Suetondus (Aug, 52) notes with spproval that Yunius
Hovatus escaped with a fine aftep publishing a serious defama.

tion - "aspervimam epistulam” - of Bugustus, under the name of
Agrippa Postumis  The charge may have been based on the senatus-
congulbum attested by Suetonius (hug. 55): “Censuit (se, Augustus)
cognoscendim .. de iis qui lihellos ant caming sd infamfan
cujuspiam sub alienc nomine edevent” (PASSAGE A). A similar
Tale is stated in move general tems by Ulpien (big. 47,10.5.9):
"Si quis librum ad infamiam slicuins pertinentem goripserdy
composuerit ediderit dolove malk fecerit quo quid ecrun fieret,
stjansi alterdus nomine ediderit vel sine nomine, wti de ea
e agere licerel, et si condemmatus sif qui id feclt, intesta-
1 "9 ex lege esse ivbetur" (PASSAGE ), Ulpian (Dig. 47.10.
‘then mentions & 1tum which extanded
the <aw: "Eadem poens ex sematus comsulto tenetur etiam is, qui
bmypdppara aliudve quid sine seriptura in nobam Rtiguorwn
produxerit: item qui emendum vendendunve curaverit” (PASSAGE C).
Elsewhere (Dig. 28.1.18,1) Ulpian says: "Si guis ob cammen
famosum dammetur, sepatus consulto expressum est, ut intesta-
Bilis sit" (PASSAGE [). The same topfc 15 discussed by Paul
(Sent. 5.4.13), who says: "(ui etwmen famosum in iniuriam
alicuius vel zlia quaelibet car’ise, quo agnasei passit, com-
posuerit, ax auctoritate ampl iwiml ordinis In insulan deporta-
fur: intevest enim publicae .isciplinae opimitnem upinscufusgue
a tuvpl carminis infamia vindicare" {ERSIAGE E). Paul also
says (Sent, 5.%.17y: “In eos auctores, qui fansos livellos
In contumeliam alterius proposuepint, extea ordimem vsque ad
relegationem insulae vindicatur? (PASSAGE F). Fanl says
fuvther (Dig, 47.10.6): "Quod senatus consulitun pecessariun
€0t cum nomen adiectum non est eivs, in quem factun est:
tune e, quia Aifficilis probatio est, vODilt senstis publich
questione vem vindicari® (FASSME 9.

Levy (Paul 286-7) believes ‘that E refers to the seme




dsoree 88 6, avguing that "gqug agrosei pogeitn 1g
the sane rule Tegarding an wmamed vg, E refexs 1o
tun non est eius in q::m Factum ,:t:i::i:
aeportation, and & fmtestehiJ.ify, they cax.| h:i::‘:;: =Etests
Tevy (Paul 286) rightly postulates that nig insilan de 3 .
in £ is a later addition to Paults original text, ortati
286) ewends B 2s follows: "si guis ... sine wﬁ;ﬁ Z:a;sm
consulto cautim esDd utd de ea pe {ex legd) agere ;J:cemt et
fatestabilis [ex lege] esse fubem”, The decree sttonten by
this reading is then identified by Levy (Paul 285) with & apd
6, His mrgument then is (Paul 287; ef, Schmlz, (lassiral Lasw
538) thet the lex Cowmelia de inlarils ‘spplisd only to vesl
injuries (Pigs Y7.10.5p7), fhe Senate extended the lex) to
‘earmina famosa', and so subjected them o a pudminal amestis,
as well as o a 'ivdiciun privatun’ wnder the Ediet, and at
the same time introduced intestability os 2 new pemalty, and
for the 11 and the winamed victim,
Einally, Levy (Paul 287) summises that ™in insulam degortafur™
found its way into the text of E by vontamination of two mat~
ters discussed by Pmul in successiom, mamely, the decvee ex-
tending the lex Coxmeliz to ‘cermina famosa?', and the msseeia-
tion of defamation and meiestas artested by Tacitus (Am. 1.72.
34,

Smith (173) criticises Levy's emendation of B, arguing
that there is mo sign of the lacuma for which Levy supplies
%henatus consulto cawtwm esty®, Snith's reading, ircorporating
part of Digest (47.10.5.8), and re-punctuating, is: “Sed
Szhima in adsessorio etiam praetores exemplum legls sewufuros
Eit: et 1tw ves se babet: si guis Libyus ... sAISerif ...
sire nomine, uti de e re ageve liceret ..o iubetur”, This

P
i . Snith (73).
1 That is, the lex .r;;mf:]‘}ﬁs de ininriis, U5, [ak
Monmsen (Stzaf B00.3), who ho:
and Maschke (cired by Momigliano lﬁ)ﬁ
lex Corpelia maiestatis is meant, HeR, 0
(47.10,5) , where B appenrs, names £he oi0 e
eight times, clearly implies it foir e here
refers to mmy other lex.
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reading may well, ae Smith contends, supply "ita res e habet®
us the required antecedent to "uti ., liceret”, although the
change of tense is awkward, It also preserves the refevensce
in the text to @ "lex" which dealt with "Libpi", This forms
the basis of Smith's hypothesis (L74, 176) that "iibni® were
dealt with by the lex Cornlia ftself, and that a senatuscon-
sultun extended the law to "libelli" and "earmina®, The argu-
ment is that “campen”, "Libellus”, and "Miber" were not inter
changeable.  "Librum" in B should be restricted to longer
written comgasitions, as sgainst *1ibelli, which were short
writings capable of transmission by word of mouth, and "ear-
mina", which were meant to be sung or spoken, aven if reduced
to writing for propagation.

Smith's demial of interchangesbility to "libri" and
"1ibelli® is not persuasive. "Libellos aut camnina® im A
suggests a distinction between written defamation of all kinds
on the one hand, and oral defaration on the other; but not a
subdivision of the written forms. And as far as the excerpts
from Ulpian are concerned, if "libpun® in B fs restrictively
intevpreted, and if € and D ave confined to “earmina", there
is no mention of "libell(” at gll. Comversely, Paul (8 and F)
does not mention "libri®,  Funthermore, the "famosi libelli”
of Cassius Severus (Tac. Aum. 1.72,4) must have heen the same
type of publication as the "ibri® of T. Labienus (Sen. Controv.,
10 Praef,5). And the title "de injuriis et famosis libellis®
(Dig. 47.10) suggests that "Libelli” had a gemewal meaning.

It is difficult to avoid the Dmpressfon that a senatus- :
consultum urks somewhere in B, as Levy believes, 1In B itself ; £l
netiamsi ,.. sine nemine” looks like a lster addition to the IR
aviginal provision "si quis ..., fierst”, and, in the 1ight of
Daube's analysis (8-23, §0} of the use of "licere" in legis-
lation, it is doubtful if "uti ... licerst" is statutory.
And “ex senatus eensulto tenetur etjam is* {itarics ming) in
c that a Ltum was also in B.

b
Sheotdeon s




Perhaps the strongee proof is furnished by “quod senat. . ~on~
sultun,,.” in G, These words (Dig. ¥7.10.6) cannot refer
solely to the provisions attested in Digest (47,10,5,10-11)
but follow logicelly on Digest (47,10.5.9), that is, B, ’
Ihe most sexious criticism of Smith is that his hypothesis

] d=ives him to an unressonshle cxpedient. Faced with the
Augustan senatusconsultum against defamation "sub alienc
nomine” (4}, and with the inclusion, on his theory, of a similsr
rule against written defamarion "alterius nomins® in the lex
Cornelia (B), Smith (179 uncanvineingly proposes that ths
purpose of the Augusten decres Was mot to create a mew rule,
but merely to provide machinery for the of

authors; by putting the onus on the Senate, Augustus avoided
the odium of being the inquisitor himself,

It is sighificant that the special case of andhymous and
pseudanymous defamation io limited by Ulpian (B} to publication
[Pediderit"), while the gensral case applies to composition and
publication ("seripseri i it"}, There is a
similar 1i in the August: : vqui
sub alieno nomine edervent® (A). It is probabl. that, st
least to the axtent of “etiamsi ... sime nomine", Ulpian (B)
i8 ing to a and to tunt
which was procured by Augustus. Insofax, therefor.. as the
anonymous or pseudonymous gublication of written defameto. »
matter is concerned, it is postulated that there was omly onz
pises of legislation, the Mugustan senatusconsultum, —But
there was also a degrse which dealt with oval defamation (&,
€,D apd B},  According to Suetonins (A) it did mot imtroduce
a general yule for oral defamation, but a special rule deal-
ing with anonymous publication in both the written and the
oral forms. This suggests ‘“hat the gemeral case of oral

had been p y and in the absence
of evidence of another source it seens reasonable to assign
Tt is therfore proposed to accept

it to the lex Cornmelia.

oty s
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Smith's hypothesis thut the lex Cornelfa dealt with "1libri®,
subject to the amplification that it also dealt with "1ibelii
and "eammina®, and to the resteietion that for all three types
it dealt only with the general case of composition wnd publica-
tion, The special cases of the anonyuous or pesudonymous
publicher, and the wnamed victim, were introduced by the
senatusconsultum which was carcied on the initiative of Augustus,

Cassius Sevexus was probably the mast ablz orato of his
day, although inclined to spoil a case by virdence,l He
appeared in & mumber of crininal cases, but with little success
either as accuser or defender (Macrob, Sst. 2.4.9), and vas
often in trouble because of his oubspokenness, Ke was bvought
before the prastor for 3 i tunt

his toa

against 1, Varus Spicurius, a friend of Augustus, but parried
the charge with the neat ™escio, inguit, qui conviciati sinf,
et puto Stoicos fuisse" (Quint. Inmst. Orat. 6,3,78), Although
Quintilian (loe.cit.) describes this case as a “erimen”, it was
a civil action if, as Vollmans (207) believes, it was based on
that provision of the Edict which is attested in Digest (¥7.10.
15.2).%  But the-e seems to be a clear reference to Sulla's
law in the charge which Cassius brought agrinot Cestius Pius:
*Postulavi ut pragtor uowen eius reciper t lege inscripti
maleficii®,

When Asprense Nomius, a close friend of Augustus, was
prosecuted by Cassius on a charge of poisoning, Augustus atten-
ded the trisl with the Senate's approval, but took no part in
the proceedings (Suet, Aug, Sb}. This cass may have had 2

\ tac. pial.l8.1; 26.4; Sen, Controv. 3 Praef, 1-8;
s £, 10,2216,
B O fanvs squaily inaccurate "maiestavis getio”

oy . orat, 5,10.39).
(itghgz;fmcame) (gfa proef 17, ¥ msen (§twef 387 and n,I)
holds that this means a crime not provided for in t:ne %aws,
ond assigns the case to "den pavediszhen Quistionen? o thns
feineipate, fut his view is apposed By Vollmann (203-4) and,
o 8 certain extent, by Brzoska (RE 3.2010).
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sequel of importance to the circumstances under which Augustus
associated defsmation and malestas. The crucial passage is in
Dio (55.4.3}, who records, under the year 9 B.C., that Augustus
stood by a friend who war accused, after having communicated
his purpose to the Semate. Although Dic does not mame the
accused, his facts are strikingly similar to those in Asprenas’
case, as attested Dy Suetonius, Dic adds that Augustus saved
his friend, Although Suetonius does not give the cutcome of
Asprenas' trial, it is probeble that there wes an acquittal,
Asprenas was defsnded by ©. Asinius Pollio (Quint. Inst.Orst. i
10.1,22), who died in 5 A,D. (Syme 512,7), which means that p
Asprenas’ trial was not later than 5 A, But Asprenas was
suffect conenl. in § A.D. (Syme 44.2), an office svhich he is
not likely to have achieved if he alveady had a eriminal re-
cord.,  DIo mext records that Augustus was mot only not angry
with his friend’s acouser (whom Dio does not nawe) hecsuse of
his extreme outspokenness - wappmofa - but aije mcquitked
him when he appeared befora him ebBuvépev &xl wofs vpdmotc,
The legal prineiple i 4 0 an 5
Exl tol< zpdmore was that emmciated in the Bdict: "Ait
P : qui bonos mores fom oni fecisse ...
dicetur ... in ewn Sudicium Sabo” (Dig. 47,10.15.2; of. Velk-
mann 207y,  Although i 2 the of
the XII Tables (Kaser 521.5, JUrs 259), it can be taken as
eguivalent to the genersl tewm “infuria verbis” (lomssen,
Straf 794,4), Vollmann (207), correctly assuming that the
accused friend of Augustus, to whom Dio refers, was Asprenas,
and thepefore that the accuser was Cassius Severus, believes
that the accused in the prosecution before Augustus al 7a¥s
wpbnorS  was Cassius, and that the charge against him
axose out of his Fapenule et Asyrenss’ trial. The only
Aifficulty is the last agsumption, Dio says that mo action
wes taken against Cassius as a vesult of his oufspokenness
sprenes, froum vhich it seems to follow that the

agaipst
proceedings which were instituted &xl votc spbmoil
were brought on a subsequent occasion, which hed nothing te do

i




with Asprenes’ tpial, 2 charge against Cassius which nmy be
identified as the proceedings bxl wotc Tpénots is that
vhich was brought by Paullus Fabius Maximus, (assius addres-
sed o Fahius the virulent remark: "gumel disertus es, quasi
formosus es, qusei divus es: unum tantum es non gquasi, vappa®;
he was prosecuted for this, but actquitted [Sem. Controv, 2,1
1d; 3, Praef, 5). & further clue is furnished by Dio (55,44
who, immediately after the acquittel of Cassius &xi 7of6
epbroct, says: HEMAove ve phv EmcPosiedery ol pnwo8lw-
706 Eudhaoe . When Dio uses Entfoshefsiv  he means the
erimen maiestatis proper {p.248 n,1 above), so that his semse
i8: "Cessius Severus was acquitted of ‘comviimm', But othews,
who were alleged to have vonspired agesmst Augustus, were con-
victed of maiestas", It seems thst Cassius was tried at a
time when conspivacy wae in the air, [r Dio’s context it also
appears that the *convieiws' of which Cassiuz was acquitted
was analogous ta & Entpovdefsey, that is, the crdimen
maiestatis proger,

Cassive’ trial for 'convicium’, as attested by Mo (55.
4.3, seems to be the "cognitio de famosis libellis" against
Tim which Tacitus wentions [Amm, 1. 72,%), for the charge of
Toonvicimm' was based on the maiestas law, and Tacitus’ "eog-
nitia" was also conducted "specie legis (so. maiestetig” .
Put Cassius was acquirted of *cowvicium', while it is wicely

If so, the trial to which Dio refers was eariier thao that of
which Tacitus speaks, for the exile of Casius to Crefe "iwdielio
furati senatus® (Tec, Amn, %,21.5) would have been on the se-
casion of his convietion by the “eognitio de Femosis libellis™.
There can be no suggestion that Cessive ves allowed to vetusn
to Rome afrer his exile to Crete, thus maling it possible to
assume a later date for Dio's Trial, For in 24 A.I, Cassius’

Straf 800.1); PBrzosks (RE 3.1745);
[ ,““Tm,iie‘mm 62} Vollwann (88); Swme (us7 and 1.3

Andevson (#7); Kelly (¥4«

assumed” that he was conviered gs & vesult of Tacitus' "cognitio®,
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punishment was to and , and
b= was relegated to the island of Serdphus (fac, loc.cit.}.
‘This sentence was imposed because Cassiug "illie (sc. Cretae)
eaden actitents recentia odia advertit” (fac, loc.
eit.), which implies continous exile from the time of the re-
legation to Crete, If the chronology of Jerome (ad m. Abr.
2048 = 32 A.D,) is corvect,’ Cassive died in 32 A.D., in the
25th year of his exile, This would date the relegation to
Crete to ofmea 8 A,0.2  Bur if Dio’s trial was earifer than
that of Tucitus, the latter is wrang wheo he says (anm, 1,72.)
thet the "esgriviu agslnst Cassivs wes the First of ita kind.
Tacitus, houever, does mot say thai Ciweeiws was convicted,

but only that kegustus "cognitionem ... frectavit®, This
incoralusive expression rathey suggests an acquittal, for it
wus net Tacitus® practice vo fail to meation a condetmation for
meiestas,  Furthermore, Dio's tiial was held in hugustus!
fmperial criminal court (Vollmann 207 and n,R), and facitus!
toognitic® was probably in the same forus (Vollmann 178).
Indeed, it seems clear from "Augwitus ... Tractavit® that
there was an exercise of jurisdiction by Zugustus peveonally.
But the uxile to Crete was decreed by the Senate (Tac, Amn.
4,21.5) .

1t may be possihile o identify the ocrasion of Cassius®
scquittal move acourately, Great popular uivert followsd the
famine and the five of 6 A.D,, with much sedftious talk, and
the posting of panphlets by night: Bifhlo véxcup Lyesto-
eoav [Dio 55.27,1). One Publius Rufus® wes said to be the
pingleader, hut it was believed thut the veal leeders were
making use of his name, in furtherance of the revelt which they
weve planning: Erepor 8& 7§ Exelvov Qvdnans xaraxplpevor
€4 VOTORET Y Eriovefovte (Dio 55.27,2). The Senate
decreed un investigation, and offered rewards for information

1o betleved by Brzoska (RG 3.1746); Fitzlex-Seeck (RE

1 2s
Jovann (88,2
10 3“’ vu date is(fancez?red By nz-zasxca (RE 2.1746) and Volkmam

. E‘n‘.tzler—Seeck (RE 10,372),, allowing a a margin £ A
af‘:oi) prefur 6 A D, Anderson (’+7) tokes the date as l. A D
3 'pogsibly the Elautius Rafus meptioned as a conspivator

by Saetnnzus (Aug. 19}




(Dio 55.27.3), It is probable that the par yhlets posted by
night were lampoons on Augustus, for famine had previously pro-
@uced sinilar attacks on him, During the triwmwirate, his
dinmer-party .. which the guests came dressed as gode and god-
desses provoked the anonymaus Lampoon cited by Suetonius (Aug.
70); and crdticism was particularly severe because there was

: a fanine at the time: "Auxit cenae rwnovem summa fnc in eive
itate pemuvia ac fames adclumatungue est postridie, omne Frue
mentun deos comedisse et Caesarem esse plane Apallinem, sed
Tortorem ..," (Suet, loc.eit,). It is probable that in 6
A.D. thruse which the real ringleaders made of Rufus’ name was
to post pamphlets of a similar type, purporting to have heen
canposed by Rufus.

It should be noticed that the senatusronsultun which

extended the lex Cormelia de infurifs to cases of anonymous and
pseudonymous publicatibn {pg. 275-6 above) included a pravision
which has not yet baen namely, the isation of
vewards to informers: Vet ei, qui Indlcasset, sive liber sive

servus sit, pro modo a0 personae
tione iudicis praemium constituitur, servo forsitan et liber-
tate praestanda" (Dig. 47,10.5,11). Ulpian's comment on this
provision is: "quid enfm si publfca utilitas ex hoc emergit?"
| (Dig. loe.cit,), In the pesult there is a striking corres-
pondence between the senatusconsultum and the events of & A,D.
In that year lampoons on Augusius weve published “alterius
nomine” (of, PASSAGES A, B and E); the Senate decreed an in-
vestigation (cf. PASSAGES A and E, and levy's veaditgof B);
and the Senate offered rewards to informers (cf, Dig. 47,10,
5.11), The lampoons in the uame of Bufus were far more
serious than moce ‘Infurise’, for they were published in fur-
therance of a seditious conspiracy, so that there was a clear
Javolvement of "publics utilitas® (of. Dig. 47.10.5.113.

and @id so in such a way

tended the lex Cornelia de infuriis,
The crimen maiestatis

]

|

|
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[ 1t was at this point, in 6 A,D., that the Senate ex~
’ "

i as to associate defamation and maiestns.
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ulreadly included any conspiracy "quo homines ad seditiomem
convocentur” (Dig, 48,%.1,1), and it was precisely in pursuance
of such a conspiracy that the pamphlets in Rufus' name had been
published.  Jut sltleugh incitement to sedition was already
maiestas, the 'ipsissima verba® of the maiestas law did mot
cover the particular evil of the panphlets, The Senate could
have simply extended the maiestas law by decreeing that defama-
tion “alterius nomine” would be deemed to be incitament to
sedition. But then the new rule woild have had to bs pestric-
tively phrased, so as to limit it to publication "ad infamiam
principis®, for only in that case -as it realistic to speak

of sedition; a rule against publication "ad infaniam alicuius™
conld be with But Yad inf
principis® im the maiestas law would have serdously undermined
the fiction that the con<ivpt of 'maiestas populi Romani® still
survivee,

The solution was an extensior of the lex Cormelia de
infuriis, in shich "ed infomism alicwius" would not be out of
place, while at the same time there would be no meed in prac-
tice to apply the new mile except against attacks on the prin-
ceps,  But while this would give the desired wule of subatentive
law, there was & procedural difficulty, The crlminal action
under the iex Comelia de iniuriis® can fairly be described as
et gemeris. Tt wes brought befove a tribunel consisting
of a quasi-magisterial president and a consilium, which sassimi-
lated it to a criminal trial; but it was kuown as an "actic”,
and never as an "accusatio”, wnd was in fact "eine hinsichtlich
der Bildung des Schwurgerichts iodificirte Civilklage” (Mommsen,
Straf 003, 804 and n.lj of. 368). The plaintiff proposed &
specified amount as dewages, and if the court condemned it was
bound to sward precissly that amount; In additfon, condemsz-
tion carpied 'infamda’ (Mommsen, Straf 805). Two differences

P 5 Mactin legis Cornelize”, as
fron tn‘?;nm:u oivil action, Mactio iniuriarum prastoria’.

Mommgen [Straf B0W.1).
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between this action and a prosecution hefore a guasstic are
significant. Firstly, theve was no general right of accusa-
tion, the action being available erly to the injured party.
It follows that there was no roem For infirmers. Secondly,
there could be no of imposing any of the
criminal penalties, such as interdiction or confiscation.
The actic Iniuriarum’ did mot, therefore, furnish a suitsble
mesus of bringing anonynous publication under the public erimi-
nal law. e 'actio’ rould have been converted into a foriment
by creating a ‘quaestio iniuriammn’, lut there were probably
‘two cbjections to this course. It would have meant the attach-
ment of an outright criminal sanction to real injuries, with
consequent disturbance of the system of honorary law vhich bad
been built around 'imiurda' as a civil dedict, Furthermove, i
was convenient not to remedy the positfom by cveating a ‘erimen
iniuriaran', for the existing state of the law gave Augustus
a convenient pretext for accomplishing, in an unchtrusive way,
something wihich he was in any event determined to bring about -
the punishment of cttacks on him as maiestas, In order £o
bring cximinel defamation under a ‘Ludiciur publicum, e 4wo-
fold procedure was followed, The category of verbal injury
in the tax Cornelia de infurils was extended to "gui alterius
nomine ediderit™ by senatusconsultum, which gave the desived
enlargement of the substantive law, But this left "infuria®,
even as extended, without a quaestio perpetua before which
could be A5 it had been decided not
4o create a quaestio de infuridis, jurisdicrion had fo be eon~
ferved on one of the existing quaestiones, The guuestio
maiestatis was chosen for this purposes The sznatusconsulim
therefore went on to provide that anyome composing or publish-
ing defamatory matter was To be punished "ex lege maiostatis”,
possibly in the form: "ut si quis Librum ... ad infamign alicus
ius pertinentem scripserit, ... etiamsi alterius mowine ediderit
vel sine nomine, €a poena tenestur, qua tementir qui homines
ad seditionem convocasse iudicati sunt”. Although worded in
ral form "ad infamiam alicuius”, in practice the Tule

the gene:




could ezsily be confined to attacks vn the princeps mmd fis
family. It is probahly the selection of the quaestio mafes-
tatis for this purpose that Paul has in mind when he says;
"eoluit senatus publica qusestione yem vindicari” (PASSABE Fj
italics mine), A provision such as that suggested would have
been no different in principle fvom that sitested by Glpian
(Dig. 47.22.2), whereby the Senate ({Dig. 47.22.1.1) brought
unlawful associations, for which thers was no guaestip, under
the quaestio muiestatis: "quisquis {1lictum collegfun usurp-
averit, ea poena “enetur, qua tementur, qui heminibus armatis
loca publica vel fempla occupasse fudicati sumt® (CE. Dig. 48,
%.1.1: "locave gocupemtur vel templa"™,  Jurisdiction laving
been given to the quaestio maiestatis, there could be an mssump-
tion of that jurisdiction by the Senate and the imperdal crimi-
nal court, which would hive buun impossible under the ‘*aelio
iniuriarun’, Tt was also possible to introd-ce xewards fox
informers (Dig. %¥7,10.5,11), far the regular acousationary pro-
cedure now applied. a full-scale eriminal

pe alty could be introduced, namely velegation (BASSAGE Fj

of. PASSAGE E and Paul, Senv, 5.4.16). The penalty was

wextra ordinem, as attested by PASSAGE F, preciseiy becanse
the 'motio intmriarum legls Cornelise! had been ahandoned, &9
far as criminal was 4

It is that the “eognitio” against
Cassius Severus (fac. A, 1,72,4), vhich hes heen identified
a5 the prosecution for ‘vomviclum' attested by Ble (35.4.3),
was conducted 4n 6 ,7,,2 #nd was the fizst trial to bo held
under tle Ytum which was d as a result of

gosius who was charged with maiss:bzs becavee Tapud
mationg ﬁsmbat Jibeyos non esse_tnllendos® (Sen, Suas, 2,21)
was the C, Sosius who wes cansul in 39 B,C, {Bdward 11s), ?r 32
e T eyme 276, 278), his cvime would not have bean brought
B e o wulny wather was it a general dimimution o
e e hepuld Rimmi!, similar to the yemark of Cleudia
@'230&::{:;)_55@1( (RE 10.372) suggest, although they guzd it
somart by o L S G o

nrbances o . Do =

ﬁ?ﬁi;ﬁexf iltm pext, this was not the ocoasion of his wele-

gation.
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The unrest that year, and which, iIn effect, brought defamation
wnder the nrimen mafestatis, Cassius was acquitted, Bt con-
victions were secured against the leaders of the cons givacy
who had furthered their purpose by publishing Lampoons in the
name of Rifus, These leaders are the Ahovd Emipovhefesv
pnveBETac to whom Dio (S5.4.4) vefers, It aay be sup-
posed that, although Cassius had no pari in the cospiracy,
some of his many eremies denounced him when an investigation
was held (Do 55,27,3) to determine the true amthor of the
Rufian pamphiet.  Although Cassius’ record wade him an ohvious
suspect, the evidence must have satisfied Augustus of his funa-
cence,

But Cassius was @n incorvigible slandever (Tat, Amn,
%.2135), and in or about 8 A.D, he was imn trouble again, and
was relegated to Crete wnder the senatusconsulium, It is
possible that his offence on this occasion was comnected with
the proceedings against Titus Labienus, the son of Caesar's
defecting lievierant and an inveterate Pompeian (Kroll, RE
12.270; Syme 486), whose virulernce caused him to be kiown as
"Rebfenus™ {Sen, Comtrov, 13. Praef.5). His enenfes contrived
+0 have 211 his writings publicly buwned, & punisiment previovs-
1. unknown {Sen. loc.cit,). This was probably linked to a
mafeetas charge ageinst lebienus {(Cavcopine, Cicers 2.560.2),
and the buming of the booke was suthorised by the Senate
{Sen, Contyov. 1¢. Pracf.8; Suet, Calig. 16,1y,  As Isble-
vus® works went up in flames, Casstus remarked: “Numc me,
“apait, viven uel oportet gui flics edidici® (Sem. loc.cit.).

It ie srrwn that Cassius' worky were burnt also by decree of
the Semate (Suet, Calig. 3€,1), and it is grobable that thiy
tor place saom after the destruction off Labiemus’ hooks.
Jut -hen this genmral bonfire must be ‘that artested by dio
(56,27.1), who weports that in 12 A.D. hugustus conducted an
Jovestigation into pamphlets which had been composed be’ Sppor
e , and had the offending werks huzned both in Reme
and clsevhere, and punished some of the authors, —Tnese measures
were clearly tsken under the senatusconsultumeE § A.D., with vhe
bl of the hook-burnil which may have Formed
the subject of a lster addendum by the Semate. Dia's chrenclogy
1o ot consistent with the date of Cassius’ exile to Crete a5
estanlished hy Jesane (g, 279 above) , but the Inconsistency docs
em to have any bearing on the general plotuve of the

not ge
course of events,
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"AD LEGEM YULTAM (ATESTATIS®

22 SE0RM JULTAM MATESTATIS

Under the above haading Digest (4Bt} sets out eleven
excerpts from the works of seven classical jurists - Uipian
(8.4,1,2,01); Marclan (8.4, 3,5); Seesvola (H8,14.4);

(48,4,6) 5 i @a.n,7;
(48.4.8); and Hermogenian (¥8.4, 9,10}. The same heading
the ion of Peul 5.29), and two
collections of imperdal constitutions (Code Th, 3.5 Code d.
9,8). A "lex Iulia i is" is also by

(4.18.3) and, to judge from the misplaced excerpt in Cude J.
(9.8.8),% by Maveisn (Je Publicis Tudiciis I). Information
about maiestas is, of course, ascertainable from many other
jurdstic sources, but without memtion - 1 *lex Tulia maies-
tatisf’,

1t has been widely asoumed® thmt the lex Julim maiesta-
tis was same sort of consolidating statute, which re-ensoted
the previous maiestas laws, with additions, and so went down
to the as the sole spurce of the crime,
subject only to the extensions introduced from tine te time
by decrees of the Senute, imperiel. comstitutfons, and Judi-
cfal intevpretation. In view of the fact that the laws nf
both Cassar and Aumustus ave kmown as “leges Inliae”, and that
a given "lex Tulia® camot be identified as having been intro-
duced by Caesar or Augustus, wiless there is extraneous evidence

On this passage see Mommsen~Krilger {2.375.2) ; Volterra

1

28-9.

YO8 pow example, Digest (3.2, u.a)z, 28, 1.1;.1- :711.0. 65
%18101,60:1&-7.(1'49., ; 5,5.1;
3,u,9.ms) 5,115 8.50,3; 1L.0.8; C fods th 911015 81219
36.51.3; 16.10.12,13 15,1,39; Paul (Sent. 5.4,15-175 5.21);
Collsiio (1.15.2); Edlctum Constanti de abcusatfonibus

15, 516 and ,)3 Zuwmpt (2.2,475-6) 3 Mommsern {5traf
RS légm & (Treason ;35) mmeag g.;lﬂl 3 um {200,
) 3 Bot: fm'd 55.9,548) ; Strachan-Dav:
i?eies gzi.l), gaeeri (251); MoFayden (219); Kiibler (sue);

‘trials 6-7); Siber (Anslogie 2
vmenr%ﬁmgng 250] al)krgﬁgss ¢ a3ns Grant (#13}; Lear @3
Chilton (73).
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pointing to 2 probubility one way or the other,® the autho-
vities are divided mainly on the suthorship of this consoli-
datfng statute. Some aseign it entirely to Augustus,?
othevs to Caesar,’ It has also been suggested® that the
material in the texts is a compasit~ commentary -n statutes
of both Caesar and or that the

statute was made up of laws of Sulla and Augistus (Pollack
199-200), There is slso the courgecus view That the lex
Julia maiestatis was introduced by Tibesius

The strongest argument against a lex of Augustus ig

its awission fram the iterary sources which deal, athpugh

in the most scanty mamer, witli his legislation, Suetomius
dnes not mention it in his briel resumé: “Leges retractavit
et quasdan ex integra samxit, ut sumptvariam et de adulteriis
et da pudicitia, de arbitu, de maritandis ordintbus™ (Aug. 3%.I;
of, Res Costae 2,12.14). DPlo (54.12-18), reviewing the
measures of 18 and 17 B.C., says nothing which can be inter
preted as a reference to a majestas law; his neavest approath
1o the subject is his assertion (54,18,1) that Augustus adopt-
ed Gaius and Lueius tv” Fztov EmBoodefmuar . It can be
urged that Suetonius does not purport to give a complete list,
and it has been pointed out {Rein, 516 n.) thet he also fails
to notice Caesar's known maiestas law, The crisp question
is, however, vhether Suetonius omits from the resuré any
other major laws knowl to have been intvoduced “y Augustus,

No refevence point of absolute relisbility is furpished by
any Julian law, but a strong majority view regards Augustus

as the anthor of the 'leges Iulige iudiciorum publicorum et
privatorun’ (p. 30% n,1 below). Thes2 lays are absent from

sception is Augustus' adultery law, for which
shere g:ei;xt‘gn:l Soriotic evidence; "hasc lex lata est 2
 (pig. 48.5.2).
it Auz{%mgu;? (a(znffm); Nonaen (§traf 541); Lengle (Stvaf 31):
Botoford f53,9); Furpeanx (L1413 Ciaseri (251); Grant @13
[ § Chitton (73).
ey B3 G n.);l Greenidge (Treason 235); Avanglo-Rwiz

(lzz) 'SEe the authorities cited by: Redn (516 m,’3 Zumpt (2.2,

: 2.453); Hibler (548),
l"535’ ‘;Z:“ic‘gi a(::‘ihl;rities eited by Rotondi (453).
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the resuné, but the inferemce to be drawn from this fact is

by mention of at least some of
their provisions elsewhere (Aug, 32). Similarly, the lex de
eollegifs, which wes Augustan (M ngic-Ruiz 10¢-5), is not in-
cluded in the resuné, but is noticed by Suetontus elsewhers
(Avg.32).  The simificance of this law ip that it spplied
the pemalty laid down for imcifement to sedition (Dig. W7.
22.2), thet iz, for a form of malestas. It way thevefore B
argued that when Suetonius consulted this lex, his attention
would have been drawn to the maiestas law. It would perhaps
follow that if there had been anything to say about an Augus-
ta lex maleststis, Suetonius would have said ik, Of the
Gulian crininal laws set out in the Digest (48.4,5,6,7,11,12,
13,14), those on adwttery and ambitus ave included in the e~
sumé, and the extartion law was (azcsarian {Zumpt 2,2,29%,
475; Mommsen Stref 709). .. suthorship of the rest i too
uncertain to hase an on their ion by .
but at all events there is no certain case of the total failure
by Suetonius to mention a law laown to have been fntroduced
by Augustus, and therefore some weight should be given to his
omission of a lex malestatis.

vommses (Steaf Sul and 2,33 of. Iengle, Seraf 31), In-
Fers an Augustan matestas law from the statement which Tacitus
(ann. 4,3%,2-3) at-mibutes to Cremtius Cordus: "Verba mea,
patyes conscriptl, arguuntur: adeg factorum inmocens Sum,
sed megue haee in spem aut principi quos Jex
mafestatis amplectitur’’, Girvard (eges 321.1}, sssuming that
Momnsen’s (un: ) is that at
principls parentem” memns Augustus and Caesar,t believes that
the rule which Tacitus atiests was introduced by a senatuscon-
sultum, Arangio-Raiz (137) tekes Tecltus to vefer to Cassar's
maiestas law which, he believes, expressly named Caesar as the
subject protected, the Senate heving extended the protection
to Augustus. But im view of the ccaclusion reached as to

dering “the gmperor or the enmperor’s mother™
(m%rcmegm;gb 16%) is oue of the murissities of elas-

sical scholership.




the "malestas™ of Caesar and the prabuble comvant of bis law
(Chapters VIT and 1N, 1t is unlikely that he wes the persopal
subject of the orime. Furthermore, the assooiation of defa-
mation and maiestas (Chapter XIT) leaves no roon So% o Cass~
ardan tum as the whereby “verba™ were
included in the crime. In addition, a lew probecting & named
persan could viot resdily have been extended to another named
persqn, or to "princeps” in general, 1t is also mot wertain
thet Augustus would bave wanted to sssosiate himself with
Cacagr so openly.’ The sther poseibility (Arangio-Ruiz 157)
is an Zugusten lex or which was oy
extended to "divus Iulins"; but this means on eguelly ine
of sar’s memnTy,.

The charge against Cordus, mccording to Tacitus fam,
4,34,1) , vas that in his ‘Ammales’ he had praised Brtus, and
descpibed Cassius as the last of the Romans.” This gives 2
besis for & maiestas chuxge Without a Casssmimn or Augustan
Jaw at all, for Claceri (206) holds that praise of =n mct
pumished by the ley Pedia was Itself culpable, and it hes ei-
veady bmen suggested (un, 187-8 above) that the lea Pedia was
2 matestss law, But, ageinst Clsceri’s view, Covdus® kistory
was vecited to and spproved by Augustus (Suet, %Ih.61,3; Dio
57.25,2) , which fends o yebat Tecitus! mupgestion (. G.%h.
1) that publiestion wes still recent In 25 A.D.  Although
Cordus hat mot been partirnlarly complimentary to Bogustus

1 On the effacement of Caesar’s merfnory by Aé%zx;us, sew
Carcopino (Citero, Vol,2 - passim): c '\ Sywe 83,

"2 CE. b, SLa, Die (.2 -7 that a Zuther

tion was &ti ... 0¥ Sfuov TS TS xadfifaros

ﬁi (:d Marc. 1,22,4) doss mot nennion predse pf Brutis
i Cussius: (Seianus) irascebatur Iili ob mmm aut alteru
1liberius dicitun®; this agrees with the fact that the accusers
were clients of Seganus (Tac, Aun. 4.;’4.2; Seu, loc.cit.)

charge & e
creete hias, a % %
alle if Cordus had not coomizted suieide, L&

ga::;ii:?nsci:hoz‘ius, RE 4,1703) says that the speech of

C(i‘:g:xs 35 fictitious, aithough the triul is historic.




(Pio 57.24.3; Suet, Bug, 35), he managed to avoid trouble
until 25 A.D, (Bio 57.2%,2), which suggests that, although his
Yverba®™ were ™in Caesaren, Augustus, who encouraged a Pompeian
rather than a Caesarian tone in the Literature of his aga (Syme
317-8), had not r__:rded them az "in se". It follows that

"eqe (verbs) in pri aut (Tac.Am,
%,34,3) does not refer to Caesar at ail, Cordus meant Auge
ustus (principis pavens) and Tibewivs (princeps}, It would

indeed have heen strange for Condus, speakirg im 25 A.D,, to
have used "princeps” to mean "the previous emperor®, rather
than “the gpresent incwnbent”. Tacitus (Ann, %.34,1) deserihes
the tharge against Cordus as "nove ac tune primw audito
crimine”, and in view of his similar langusge in regard fo
Cassius Sevexus (p, 265 above) it would secem that he is either
deliherately inaccurate, ov in fact means what he says, mamely,
that both cases were unprecedented. The difference probably
is that Cassivs was charged with the composition of pamphlete
defeming a named person, Mugustus, while it was alleged against
Cordus that his attack om Caesar was an injury to persons not
named, Augustus and Tiberivs.
better case,” sought wn exireme extension of the “quo adgnosct
possit" rule attested by Paul (g, p, 2/2 sbove). In »eply
Cordus said, in effect: My words may well have attacked Caesar)
Lt they were mot directed against Tiberius or Augastus.”

The accusers, for want of a

fTecitus (Anm. 4,34,3) therefore means tlet the maies-
+ss Llaw protected Muguetus end Tibevius agninst verbal injwry.
But Augnstus derdved his p from the
of 6 A.D, (pp. 272-85 above), There s no reason to assume
any further legislation in his fovour on the same subject, and
it is suggested that the wlex maiestatis® to which Pacitus
rafers is that senatusconsultum, There may hiave been a sup-
5 decree ing the +o Tiberius, but
it wonld not have been nnessary, for the yule was stated in

& 2 gty
b0 (57.25.2); obbky Eyxampa Emafriov Maf
ﬁsvlv'lsg:‘&;:z i vy tovople v we. wepl wiv vg Myowwy
xpay, “FvTey supetebefxss xpt dfvars
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the general form “ad infamiwm alicuius®, Dio (57,264} re-
ports the burning of Cordus® writings in terms very similar to
those in which he describes the burning of the works of Labie-
nus and Cassius Severus (56.27.1); in pmrticular, there is
the identical mention that the burudng in Rome was canducted
by the sediles, and elsewhere by the magistrates of esch
place, It is probable taat in both cases th. hurning was
conducted under the same authority, namely, the senatuscomsul-
tum of & A.D,

Aranglo-Ruiz (136) believes that the hest argument for
an Augustan maiestas law is Digest (48.4,3 - Maveian): "Eedem
lege (sc. lege Tulia maiestatis) tenetur et gqui ininesu ppiuci-
pis bellum it dflectum exevedtim
(italics mine). A simifar vale is attested by Pawy (Sent.
5.29.1): "Lege Tulia maiestatis temetur is ... qui{ve)
ininssu imperatoris hellwn gesserit dilectwmve habuerit exer-
citum comparaverit ..." (italles minej, The words "infussu

3 )™ have baen as an i >
tion for "iniussu populi Romani® {Kibler 550), and as iacom-
patible with the Augustan constitution, although closer te
reality than "iniussn populf aut senatus® in Macian's duy,
but it should be noticed that Marcian is swpported by Glpian
(Dig. 48.4.1.1): "mo (sc, malestutic crimine} temetur is,
ouius opera dolo malo consilium imitum erit, guo cbsides inius-
su principis interciderent”, According to Marcian, them, 8
lex Julia maiestatis prohibited levies and warfare "iniussu
rincipis?, and acconting to Ulpian the same criterdon applied
to the execution of hostages. Of the material im Digest (¥8.
4y, the excerpts which purpot ta cite the text of a lex Julia
naiestatis are 48.U,1-§ (Lear 40), snd perhaps 48,4,10,11 as
well (Greemidge, Tresson 2363 but see pp. 3067 below).

OF these, 48,4.11 is in any event adjectival, S0 that the
rules which may represent part of the text of a
nquo tenetur™); 48,42 (excluding

substantive
lex Julia ave ¥8.%,1,1 (from

1 Rein (517 - second mote) ; McFayden (228); Arangio-Reiz
@n.




:::m --;n:nz';ezazzr") ;Thua.u.s (From “qui $a bellfs"); U4a.b.

3 L4180, © only references Lo e princeps in
these passages are those of Mavcian and Ulpian (p.290 above).
In all other instances the subject, where specified, is
"populus Romanus® ov "ves publica™?  Por example, Ulpisn (Pig.
48,4,1,1) prefaces the rule against the execution of kastages
with z "definition'; "Maiestatis sutem trimen illud est,

quod adversus populum Romanum vel. adversus securitatem eins
committitur®,?  In the same passage Ulpian omsistently ve-
fers to "populus Romamus® and “ves publica”, including the
significant "hestes populi Romami®.® In the context, the
execution of “ostages "infussu principis" was an act divected
"adversus populum Romanun®, and was therefore not a violation
of the princeps! majesty, but a dimimstion of the maiestse of
the Roman People, Similarly, Marcian (#8,4.3) includes war-
fare and levies "iniussu principis® ameng various categovies
which he sets out to Illustrate the proposition: "lex sutem
Tolia mai i eun, qui publicam
laeserit, teneri; he includes the case "gui(ve) imperdwn exer-
citunve populi Roman deseruerit". It should mot be assumed
‘that Ulpian and Mercian “modernised® the text in scme respects
only, while ignoring okher cases where "improvements” woild =3
Aoubt have been emally justified, J* they had interfered at
a1}, they would presumsbly have done so to an extemt comparable

1 Although Schuiz (Legal Science 175) doubts this passege.
2 Taul (ent. 5.29,1), in his sumery of acts falling
under & lex Bidia » adds or .
e voval cases where Digest (48,4,1-4) has “populus Romanus'
o hres publiea”,  For the full list see Lear (#0-1), who
o enibon this variation as "a significant shift from repub-
liean to imperial emphasis in !‘a;%lus“% e vesiation shoula
onsidered in the Light o prol
hoveve, e s 1assical of paul's writings,
o ine in irterpolations and "modernisations®.  Seo
o - Sasatn);  Jolowics (476); Schulz (Legal Selenc 1703,
3 peseler (164) deletes "vel edversus secupitatem eius™,
b ) e Securitas populi Romani® first appeared
® y .
Y ha and Otho (Instinsly 26). i
O Bhere wes 8 s & of "hostes prineipie” shen
the cath of allegiance recognised a velationship gous ta,
e o enticas with, 'maiestas populi Romani! (p.243 sbove.)




to that attested by Paul's !Sententiame’.

Tt will be noticed that the provisions regarding the
princeps are concerned with external relations, and consist
of matters which presuppose a positive funotion with which the
princeps was vested, The populus Romanus, as the subject of
a maiestas law, pleyed a passive or an active role, depending
om the particular act in Issue. An overt act against the
State, such as incitement to sedition or the murder of a
magistrate, was culpable not because it had been dome without
authority, but because it had heen done at all,}  But making
war and raising levies were only relatively culpable, being
valid if carried out under a prescribed mithorisation, It
is only in this relative sphere that Ulpian and Marcian pot-
tray the princeps as the subject of a lex Julis, namely, the
sphere of external affairs, It is unmecessary for Avengio-
Raiz (137) to take "iniussu principis" as evidence of the sub-
stitution of the princeps as a corporation sole, for all that
the provision indicates 1s the transfer of & papticular sxecu—
tive jurisdiction from the populus Romamus to the princeps,
In the Republic externai relations were the provinwe of People
and Senate, and Sulla made it maiestas to do certain things
»inussu gopuli aut sematus”. If at some stage the puwer of
autharisation passed to the emperor, & new lex maiestatis was
needed, but §t did not have to be a "gemevai" maiestas law,
It merely had to provide, withl:. the framework of ‘maiestas
populi Romani!, for the fact that = pew agemcy hed taken over
the function of expressing the People’s vill in external af-
The fact that the Senate was a joint agent with the

fairs.
populus, in exercising this fimetion wndez Sulla's law, 4id
not mean any icn from the pri that

maiestas was vested exclusively in the People and its

i ongdoer had acted under a ‘senatus-
con;ulg: ﬁiﬂ%ﬁfﬁmé him if the factio which had pro-
oned the deovee happened to be in contral when his cc;dnct o
e o be queried, but this keeniy-contested “higher legall
oF which the Semate claimed Ta be The srbiter was < sometting
whieh operared in spite of, and mot hecause of, the m

law.
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waglstrates, fThere is mo nesd to assw e any differeat re-
sult when the prinveps became such an agency.

It is suggested that “infussu principis” in Ulpian ami
Maveian is peobably an mothentic citation from the lex, subject
only to the qualification that, consistently with Augustus ¢
general policy towards the semate, the full exur .don in his
law vas *ininssu principis aut semstus®, It can be assumed
that "aut senatus” was subsequently discarded, possibly by

‘the classical juriste, but move probably by the compilers of
the Digest, or their predecessors. Tt remmins to Ldentify
the lex which made Mugustus & joint agemcy with the Semate in
external affairs. Ihe question i3 Linked to the asbitration
of war and peace which, according vs Strabo (17,3.25, p.840),
was granted to Mugustus at the inception of the Principate: wol-
Gpov xal elphvas xaréorn xfpieS Stk Blov,  The eentemporary
evidence of Srabo is correbora::d oy Dio (53.15.5), who sms
that in 27 B.C. Augustus recei: right wohdpors x& Bye
avgetodar xsi cfphvay oxdvdes . Mowsen® amoRg
Strabo, and holds that the power was conferved by the Auz=wimm
prototype of the lex de imperio Vespasieni., Tauiler (171-

83) infers from vhe renewa! of the mulestas treat: with ¥
lene in 25 B,C. that the role of tae People was falen over by
Augnstus, with the Senate fulfilling a merely exeputcyy frme-
tion. ‘Hubler vefuses, however, to deduce a genarni wulo
fram this case. Perhaps the most pertiment avgument sgaimst
+the grant of the exclusive power ;:F war and peace to .JguSIS
In 27 B.C. is advanced by Sattler” who holds that the Jon-
participation of Augustus in the trial of M, Frimis, =xeegt as
a witness (p.200 above), means that be had not been injurad in

the view that many interpolations and chamges attri-
m.\tid igrflﬁ compilers should be credited to earlier editors,

Waine B13) . )
seezvagtaat e(%?z.(;ﬁﬂ-. agxd £n.2; 955 and n,}); eof, Premerstein

. 1 and 2.)
a%. i:z a?:r other avsuments see Sattler (loc,cit,) and

Atiinson (459 .
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his own aphere of competence, for otherwise he would have
brought Primus before his own court,  Sattler concludes that
under the settlement of 27 3,2, Bugustus became the arbiter
of war and peace only in his own 'provincia’, which seems to
be a ressonable corollary to the division of provinees be
tween Augustus and the Semate,

Marcian (Dig. 48.4.3; of, Ulpian, 48.4,2), after citing
the mne against levies and warfave "iniussu principis®, as-
eribes onother rule to the same lex Julia maiestatis: ‘quive,
cun e in inei esset, non
tradidit”.  The evidepcs is, thevefore, that the lex: fa)
resexved matters of war and peace for the decision of the prin-
ceps; (b) made it an affence for a provincial gevernor mot to
hand over to his successor. It does mat seew to have been
noticed that thers fs @ striking pavallel to these rules in
certain legislation vhich Dfo (53.15.6) sssigns %o 27 B.C.:
BxcTva 8% &xl =8y dpolws {procansuls, proprastovs,
and - 53;15,4) &vop hon whie xarorbyovs opds
xoLetodas phe’ apyfpiov Efw wol cecayuévon &mpémﬂzw,
ot uh Hror A Boodd ynefoaito B & adeoxprup xehefosievs
Bray 18 Ty & Si88oyoé A6y Ex e tof Ebvord adrlxa cbody
Bzopplodar xal by o Svoxopsdf wh Eyxpovigeiv, 53N
Buchc Tpully pnvly bravidvos, The only material differences
hetween the rules assigned by Dio to 27 B.,, and those as-
ovibed by Marcian to a lex Julia malestatis, are that Bio
states the rule as "iniussu senatus aut principis™, and omitsy
the equivalent of Marcian’s "qui bellum gessexit®. Bur else-
where (53.17.5) Do attests an arhitraticn of war and pasce,
which he also assigns o 27 B,C., and "aut senstus" may well
be accurate (7,293 above). It follows that in 27 B.C, rules
weve introduced which corresponded in all material respects
to those which Marcian ascribes to a lex Julia meiestiis.
Purthermore, these Tulés were part of the constitutional
settiement of 27 B.C., which is generally accepted &s having
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been established not only hy senstusconsiltm, bt also by lex,t
Brivs facie, therefore, the law which introduced these provie
sions in 27 B.C, was & lex maiestatis, hut the S3ffioulty is
that the authorities congulted do not date the legislative
activity of Augustus as early as 27 B.C.Z Yet it is not clear
why a lex Julda in 27 B,C. is dmyossible, ‘The selation of
18-17 £.C. for all the ‘leges Iuliae' seems to be hased on
Augustus' statement (Res Gestae 6) that he rejected a "eura
Ttegun morumque” in 19, 18 and 1L B.C., and introduced legisia-
tion under his tritushisn power, But that legislation need
not have gone beyond matters which would have fallen under
the “mura’ if he had accepted it, namely, lsws of & "morai®
nature, Indeed it is precisely to such laws that Suetonius
(Aug.34,1) confines his resumé, although he elsewhere mentions
“non-moral” Laws (pp. 286-7 above). I+ may well be that the
laws mentioned in the resumé should mot be dated earlier tham
19 B.C., Wt no such limitation need be imposed on other
legislation. Sulla’s maiestss law accompanied the establish-
ment of & new provineial regime (pp. 87-8 shove), and it is
probable that Augvstus likewise made the necessary adjustments
in the lex maiestatis when the need arose, rather than at a
much later date, Regardless of the nature of the imperiwn
under which Augustus adni ‘ed his * (pp. 226 and
n,3; 227 above), adjustments to the mafestas law were needed,
for "iniussu populi sut senatus™ wes not wppropriate in the

1 pio 53.12,1 Cf. Pelham (83-6); Premerstein (128, 230-1);
Syme (331); Wickert (RE22.2.2272); Siber (Verfassung 270-1,
274, 280); Sattler (37,45-6).

3 ihe entire series of ‘leges Iulime! is assigned to 18-16 B.C.
by Girard (Leges 304-7 - although he says (300) thar Mugustus
began his legislative programe after 27 B,C.}; and to 18-17
3,C. by Rranglo-Ruiz {192-3; of, Fitzler.Seeck, RE 19.353;
Promerptein 157); and is believed by Siber (Verfassung 357) to
have hegun in 22 B,C. Wlassak (Process 1,174) finds the ‘leges
Tuliae' undateable, but believes {1.182-3) that the revision
of spepial criminal statutes was completed bofore 17 8.C,
Aotondi (439-40) dates the es:disgt lex Julfs (spart from those
of Caesar) to 3% B,C. (lex (ifa de tutela) buk querles the
The lex Julia majestatis is dated to 19-17 B.C, by

{58-9), to 8 B.L. by Rotendi (usa).ﬁnd tunodgz;t:}.%:t«
letzten Jahren des il }e i
3 otas law by 2wt (2.2.476)3 Honmsen (Stm
:ﬁi;gm:\;;egu'i “Eﬁlu); Po]_?ack (198,3,200) 5 Botsford (455.9);

Ciaceri (251); Kiibler (548); Graut (¥l3); Brecht (Maiestas
357-8); Chilton (73)5 or Lear (23).

date,
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provinces whicli were transferred to Augnstus,  Even if Bugus-
tus did not have the full tribunician power, fneluding the
power of initiating legislation, wntil 23 B,  he could,

as consui, have introduced a 'ex Yulia’ in 27 B.C. n the
comitia centuriata, or a lex could have been introduced in the
coneiliun plebls by a tribune at the instigytion of Augustus,
and named for the instigator (p.107 n.2 sbove).

It must, however, be supposed that the law went further
than the mere ad: i by the of 27
B.C. Marcian (Dig. 48,4.3) intvoduces hic enumeration of cate-
gories as follows: "Lex duodecim tabularum iubet eum, qui
hosten concizaverit quive civem hosti tradiderit, capite pumird.
lex autem Iulia maiestatis prascipit eun, gui maiestatem publi-
cam laeserit, teneri: qualls est ille, qui ...". In addition
to unauthorised levies and warfere, and wropgful retention of

a province, Marcian cites acts falling under the scmeept of

proditio,? namely, the surrender of positions to the suemy,

and Qesertion, Ulpian abtests two cases of proditic, aiding
the enemy (48.4.1,1) and desertion (48,8,2), Seaevola (48.%.
) gives a Full list, and Hermogenian (48.1.10) notices two
cases. It hos been argued with some force that in the Repub~
lie proditio was not a Sormulated criminel concept, but a group
of acts prmished by consular eoercitio, or under the arbitravy
pover of military commanders, and that ft did not fali wnder
the public criminal law until legiclation absorbed these acts
into the crimen maiestatis, This view requires the assumption

See the authorities cited at p,232 n.l abave.  Far the
pnmlar S leginlation under the tribunicla potestas See pavti-
B omiy Gramt (6-53); Salros (463); Bémenger (89-10).
3y o the general sense of treacherously handlng over the
persan or interests af another to a hostile third party (Brecht,
B nili0 1.27; cf. Fulmmann, RE Supp, 0.1223); this also
inckudes the defection of an :Jl;zfs)and the more serious mili-
recht, Perduellio 26).
rary onime O wuellio 26-112, 225,2, 250-6k); Puhmamn
G g, 9.13%-30. _ 1per (19,25,112]20,137,6%) believes that
Jesitio was a fom of gerduelllo, tut does not give enough
Fright to the Tesearch since Mowusen,




thit Mareian's reference tc the XII Tables is merely a general
s b:"the o 4 -\amw (Fubymans: RE Supp, 9,1225), which
ol e case. any event, the material fact is that

ve was legislation which brought vavious forms of proditio
under the crimen maiestatis. There 3o nothing against the
supposition that these marters were dealt with as part of the
arbitration of war and peace which was included in the legis-
latlon of 27 B.C. It is therefore postulated that, as far as
external affairs were , there was a

meiestas law In 27 B.C., which consalidated the traditional
body of customary law, and provided for the new provineial
system,

Tt will be objected that the powers granted to Augustus
in 27 B.C. were to cndure only for 10 years, and that, although
they were in fact renewed from time to fime, this could mot have
been anticipated, so that a generel statute should mot be as-
suned for a situation which was Dot necessarily permanent.

But the perwAnence of the mew sysrem ig corvectly stated by
Syme (324-5): “This time the domination of @ faction was to
be parmanent and unshaken ... Definition of powers and extent
of provineis might later be modified how and when he pleased.
One thing could never change, the source aud origin of his
domination”., ‘there is « sirong suggestion of a legislative
programme in 27 B.C., in Tacitus (Ann. 3.28,3): "Sexto demrm
coneulatu Caesar Augustus, potentise securus, quae trfumvirats
iusserat abolevit deditgue fura quis pace et principe uteremur”,
It i mot necessary to take "deditque jura" as o Tagirean com-
pression of a lengthy period of time, for if he ¢id mot mean
‘that the laws were intrainced “sexto consulatw” he would
rather have said: ".., abolevit, mex dedit iure «as®s  There
is some support for legislation in 27 B.C., i Cassiodorus
(Chwon, ad 27 B.L.), slthough his chronology is not always
yeligble; "Luesar leges protulif, iudices ordinavit, provin-

cizs qisposwit et ideo Augustus cognominatus est, It mey be
of the troublesome 'maius
o more accurately,

vontended that the grant in 23 B.Cy
Smperium’ (p.?2] 20d 01,2 shoved,

T L : |

.
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R:n:zr;uzzg;uea.nsulm) maius quam ..." (Béranger 92-6; Wickert,
.2, » G0ght To have heen accompanied by a maiostss
law, but this would be s0 only Lf the new settlament of 23 had
made "iussu principis sut senatus” meaningless. That this was
naf the case appears mot only from Atkinson's analysis of the
trial of ¥, Primus (pp. 202-3 shovej, but also Erom the argu-
wents of Siber (Verfassung 276, 288-1), who shows that 'maius
imperium' bad no military conteat, aru "war eine rein biirger-
liche Gewalt zur Aufsicht Uber die statthslterliche Verwaltung
der Sematsprovinzent,s?

The proposed lex Julix meiestatis of 27 B.L. does mot
aceount for all the substentive mmterial in Digest (UB.4.1-4,11).
Ulpian (Big. 48,4.1.1), apart from the rules which can be as-
eribed to the law of 27 B,C., discusses the folowing: Touo
{sc, walestatis erimine) tenetwr js, culus opeva dole malo
consilium fnitun erit ... quo swmati homines cum telis lapidi-
busve in urbe sint convenientve adversus rem publicam, locave
ocoupentur vel templa” (PASSAGE A}; "quove coRtus camvertusve
Fat ad (PABSAGE B); “ouiusve

1 See dlso Stroux-Wenger (63.3}; Saimon (#70); Sartler (69).
There is no reason te say that the Augusten intervention in a
senatorial province attested by the Edicts of Cyrene wes In
the military sphere,

2 Atkinson (456.9), following an entirely different line
of yessoning from that of the author, finds that the lew lia
nalestatis was Introduced in order to give Augustus sole con-
trol of levies and declarations of war, and s indirectly of
the aymed forces, She helds fthat Pthe real foumdsifon of the
Principate 2s a permanent institution was the Lex Julia Maies-
tatis {of 18 B.C,)". Ghe dstes the lex to 10-37 B.C., on the
grousd that the Yrial of M, Primus had shown the need For
el ion of the = of ion In matters
way and peace. When Augusiue retursed to Rome in 18 R,C, he
egan legislating, and the naiestas law vas probably the Erst
Jex Julia fo be introduded in 18 B.C, It received precedence
besause the First decade of his proconsular Inperium yas
s 40 expive. With this law in operation, It was possible
Im 18 B.C, to grant Agrippa = proconsulsr Ampersum similer to
that of Augustus, for the latterts exclusive sontrol of war
and peace furnished ‘the required diffeventiation between two
commandeps who wers stherwise on an equal footing, T present
author, while agreeing neither with Atkisson's date, nor v[ith
her helief that the law gave ‘migustus sole control of levies
and war, nor with her reasons for the Taw's introduerior, De~
B o hat hap hypothesis is the Fivst of its kind, and ackuow-
Yedges it as the ineentive wiich ‘stimulstad the independent
of Tnvestigation pupsued here.

o LS e i
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opera consilio malo consilivm imitum erit, quo quis magistratus
populi Rewani quive i habet

(PASBAGE C}; ‘“quove guis contra rom publicam arma ferat™ (PAS-
SAGE D); "guive milites soliicitaverit concitaveritve, qus
seditio tumultusve adversus rem publicam Fiat" (PASSAGE Ej,

These ies are not By an
such as “lege Tuliz maiestatis tenetur is gui ...", as is
eustomary, Ulpian's introductory words are: “Maiestas autem
erimen illud est, quod adversus pogtlum Romanum commiftitur.
quo (se, 'melestatis crimine’, ot *lege fulia') temetur is ...*
48.4,1,1), It is most unusual for Ulpian to eite @ statu-
tory provision without naming the lex, sematusconsultum, or
imperial constitutfon. In respect of the 'crimina publica*
whith he is known to have discussed in Books 7 and 8 of his
*de offfcic proconsulis' (fensl, 2,075-8), the relevamt law
is named fn the case of the lex Cornelia de slearils et vane-
ficis (Coll. 1.3,6; Dig. 38,8.4); the lex Julia de vi pud~
lica {Dig. 48.6.7); the lex Julia peculatus et de sacrilegio
et de residuis (0ig, ¢8,13.8.1); snd the lex Cornelia de
falsis (Dig, 48,10,9; Coll. 8.7}, In the case of the lex
Pompeia de parricidiis, the only excerpt from 'de offfcic pro-
consulis’ is a brief Jiscussion of a disputed point (Dig. 48,
9.8); and even then another jurist (Maeciams) iz cited by
pame, Only in the case of maiestas does Ulpian seem to have
amitted all reference to his source, It is true that tyunce-
tion of pigest (48.%.1,1) by the compilers cammot be excluded.
For example, the senatusconsultum which Ulpian cited on the
jex Cormelia de falsis (Coll, 8.7) is omitted from the same
excerpt in the Digest {48.10,9.3)3 but even then the citation
of the lex Cornelia itself is retained in the Digest excerpt,
She absence of eitation ia Digest (¥8,4.1.1) is particularly
steixiag 1F regard is bad To the camprehemsive list of sots
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wich Wplan sets aut,}  The evidence suggests that Uipian
@id not eife a lex Julia mafestatis in 'de offfcio proconsulis’,
He composed his own ‘definitioa’ of the erime and then gave a
number of illustrarions. The random order in which these ave
set out ds also significant, The first, concerning the exe-
cution of hostages, velates To external affairs, Next come
A, B, © and D, which concern internal matters,’ Alding the
enemy iz a reversion to the external field, and the excerpt
concludes with E, which is internal rather than extermal.
This haphazerd sequence does not appear to have been taken em
bloc from any cne statute, and the suggestion iz thet Ulpian
selected his fllustvations from more thaw one lex,

There is a striking similarity between A and a provision
of the lex Julfa de vi (Paul. Sent. 5.26.1): “quive cum telo
in publice fuerit, templa portasve sliudve guid publicum avma-
tis ohsedexit cinxerit clsuserit occupaverit™, HMommsen (Straf
563,1,3; S64; 657) explains the close sgreement between vis
and the Vviolent” form of maiestas by supposing that the cvime
was malestas against the fnstigators and ringleaders, and vis
against subdvdinatas. Flore (312}, rejecting this view, holds
that Sentenias (5.26,1) le apuvious, Zumpt (2.1.270-3) avgues,
rather plausibly, that the distinction between the two erimes
turned on whether 'waiestas populi Romenl' was invelveds
Norhanus was acquitted of maisstas, although he had used force,
but would have been convicted on the same facts under the lex
Plautia de vi, Although Zumpt Goes mot consider the effect

L an idea of Ulpian's pethod when he deslt extensively with
4 ovintaal topis in 'de ofaicio procansulis’ can be gathered
B ior (152 - 'de mathenatiels et vatisinatoriius ),
o O hegins with & brief statenent of the nature of the
e e Bl 45,4,1,1), bites the eavlisst relevant legls-
lation (absent from Dig. §9.%,3,1), gives a il exposition
e e tartive law (cf. Dig, Ud.0,1.1) and genaltdes

g, 484,115, & on changs .
ot from 3 8oul.1), and cites imperial cndtltutions
" ule,1.1).

o e B e e,
in & work weitten for ‘the guidance of prowincial goverpors, see

Sehiller (333-7).
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of a ples of "aajestaten auxi®, his argumsnt amountsto ssying

that this plea was available on a charge of maiestus, but not
on a charge of vis on the same fants, The diffioulty, how-
ever, is Cicero (Csel, 29,70}z “De vi quaeritis: quae lex sd
imperium, ad mafestatem, ad statum patrise, ad salutem omnium
pertinet™. It is mot possible to assume an indiciment under
the lex maiestatis when magistrates and senators were charged,
and under the lex de vi against all other persoms, for magis-
trates could also be charged de vi fig, #8.6.7). FRurthermore,
Caesar's malestss law mAde the owime epplivable to all classes
(p. 176 above), so that from then on anyone could be charged
either with maiestas or de vi, The position wss probably
similar to that vhereunder, on the same facts, there could

be a charge of maiestas or extortion (pp, 97-9 above). Given
an act of violence, the lex de vi was probably preferred if
there was a danger thaf the jury might be persu.ded to return

a verdict of “mafestatem auxi”,

A, B, D and E, as examples of 'maiestas mimsta per vim',
swould have been guite at home in Caesar!s meiestas law. But
there would have been no pressing reason for their incluslon in
the law of 27 B,L., and the Romans did mot legislate umnecessar-
ily {p., 81 and n.l above). It follows either that Ulpiem ook
this material from Caesar's law, or that Augustus introduced a
second law at some time after 27 B.C. The disturbances atten-
ding the cousnlar elections fram 22 to 19 B.C. (Syme 371-2)
could have supplied the incentive for a "violemt™ maiestas law,
but the silence of Sustonius and Dia (p. 286 above) ds parvicu-
Jarly significant in the light of their express mention (Svet.,
Aug, 34,13 Dio 54,38) of the lex de ambitu, for that law owed
its antroduetion in 1u B.C. to the same Aisturbances (Mommsex,
tvaf 867.7). Faced with a kuown lew of Ciesar vhich readily
acoounts for A, B, D and E, and in the abserce of any evidence
of an equivalent Mugustan lex, it showld he assumed that Ukpiwa
derived this material from Caesar's law,




. the;ie; a n:p::ig: case.. Pollack {201 and n.1) points ot
gestion in this passage of any special mule
fon of the prim It should be noticed

that the rule as stated by Ulpian is wholly Republicen in form,

but the date of its first introduetion is not clesr. It wowld
net have been brought in under the Appuleian, Vardan, or for-
nelian laws, for in 63 B.C. the comitia, amd mot the gusestio,
provided the forum for the trial of €, Rabirius {pp. 35-7 above).

Furthermore, the lex Pedia of U3 B,C, would have been imnecessaxy

1f € had been included in Caesar's law, It is probable that

€ was introduced by the lex Pedia. In this vegard it should be

noticed that, although @ "lex Pedia® is expressly attested by

some sources {Vell. 2.69.5; Suet, Newo 3.1; Galba 3.2),

others atirpibute the law to Octavian (Livy Per. 120; App. B.0.

3,14,95; Dio. 46,4825 Plut, Brut, 27.3). If vhe law was

ipstigated by C. Iulius Caesar {Octavian), a variant tradition

may have Vaown it as a “lex Inlia", Indeed Augustus would
have wanted his name to be associated with the law with wiich

Res Gestae opens {Res Gestae 1). It has been suggested (pp.

187-8 above) that the lex Pedia was a maiestas law, so that it

may very vell have heen lmown as a "lex Iulia maiestatis.

The aforsgoing suggestions do mot account ror all the
material in Digest {48.%.1-43, for tne following do not fit
readily imto the laws whith have been assumied for either Cassar
or ugustus, "quive sciens falsum conscripsit vel recitaverit
in tabulis publicis” (Dig. 48,4.2) (PASSAGE F); Tauive pri-
vatus pro potestate magistratuve quid seiens dole malo gesserit™
(Dig. 48.%.3) (PASSASE §)3 "item g confessum in indicio rewm
et propter hoe in vineula coniectum emiserit® (Dig. U8.4.5)
(PASSAGE ¥). Tt msy be argued that § and H ave guite incon-
sequemtial in their respectd xts, having no 1
conmection with what goes before, and having ‘the appearance of
voad lots” which have simply been tagged of in order to get
yid of them, But F is documented, for Ulpian (PiZ. U8.4.2)

says of it:

smam et hoo capite primo lege maisstatis entmerstux”.

H
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The difficulty accasioned by G and # is perhaps nat grewt, for
it may be accepted that any act which constituted the ovima of
vis could also have been included in a statute dealing with
‘malestas minuta per vim', A recognised form of vis was
"Vellziehung eiies magistratischen Actes von Seiten eines daz
nieht befugten Bemmten oder eiaes Privaten? (Mommsen, Straf 663);
this is on all fours with the position contemplated by B, It
is also possible to regard H as an example of the gaperal rule
1eid down in G, for the relesse of a confessed criminal was
clearly a of i al i It may he ac-
vepted that ¢ and H ave not irreconcilable with Caesar's law,
Erom which it follows that Marcian and Seaevela, like Ulpian,
selected their matevia: from more thav ome lex. It is lass
easy, ..owever, to dispose of T. It may be argued that it is

@ short step irom the exercise uf guthority by ome who is not
authorised, to the improger exercise of an authority which s

in fact possessed, It would follow that the case mentioned

in F contemplated a false entry by someone in an official
capacity, who had access to the public recovds, and who wes
wnder & duty to mske proper entries, It csn also be puinted
out that abuse of anthority was in fact a form of vis (Dig.
48.6.7). But the argument is not entirely satisfactary, for

in Digest (U8.6,7) it is the special cuse of a magistrate

dding violence to a citizen in contempt of provocarlo, which
does nmot warrant the assunpiien thet vis coversd the improper

exercise of autharity in gemeral.

If T canmot be satisfactarily veconeiled with Caesax's
law, and if it does not by its mature commend itself @ an in-
gredient of the Augustan law of 27 B.C,, a Forther search
should be made for a second Angustan lex, In this regard there { T
ia an avenue which merits exploration. A century ago Zumpt -
(2.1, 514, 70-62; ef. 133-2, 336, 1845} argued that the
judiciavy law of C. Gracchits niot only laid down mules of erimi-
nal procedure, but also set out s.pstantive categories of
ordmes, This theory has been vestated by Hendevson (paseim,

w JLADEET TR, s



and ef, p, 25 n.2 sbove)., Although the theory has mot heen
accepted for Gracehus' law, it js worthwhile considering
vhether there is any room for the application of & similar
hypothesis to the lex Julia indiciorum publicorum, a gemeral
Judiciary law which, on the majority view, vas introduced (in
17 B.C.) by augustus, yother than by Caesar,”  Although a
strong body of opinion® holds that this law was only & gewerel
code of criminal procedure, mnd that the substantive categories
of individual crimes remained the subfect of special laws, it
is proposed briefly to test the possibility that in this stat-
ute, which contained at least 8§ chapters (dcFayden 220}, there
were chapters on particular orimes, including a chapter which
consolidated the substaitive categories of waiestas, The
#irst plece of evidence is Digest (48.1%.1.4): "si qui reus
vel acousator domun iudicis jatuy, per legem indici

in legem (se. fulian) asbitus commivtit®, The rule against
visiting a juror was included in the Augustan judiciavy law
(Givard, Leges 330), and the lex Julia arbitus was Augustan
(Arangio-Ruiz 110), It may seem that the lex oo anbitu
Foxmed @ chapter in the judicfary law, for the explemation
(Girard, Leges 304.3) that the penalty of the asbitus law was
merely horrowes by the judiciary law is straired. The typloal
expression, where ene lex spplied the penalty of angther, was:
mege Pompeia de parricidiis cavetur, ut, si guis ;.. ocoiderit
+»i DOETa ea tensatur, quae ebt legis Cormeliae de sicariis™
(pig, 48,9.1}, And “in legem committers” (Dig. 48.1%.1.4)

a ion of the particular statute N
rather than & #pgprowing®, as in: "divas Claudius edizta
1+ adiciendwn legl liee wh, siquis .., serigserit,

;msmw reneatur, ac ef comississet in legen Copnelian” (Dig.

p & 1173 S

ithorship is accepted by Wiassak (Pm?ess . . E

16050 e " tara (eges Ji-52); Rotamii (O Vel
- oo s Volkmann (21-5); Aranglo-Rulz (059, th

G 2 esibed to Cagsar by Mommsen (Straf 128, 635

raygenw{ig;rzpémcess 151.3); Giravd (leges 321-31, 356-60)3

Avangio-Ruz (105-10).
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tB.lo.lsnr)‘ Secondly, there are the curious dupl:
famosi quogue sine ulla

(Mg, 48.2.13) (@) snd "femosi, qui ius accusandi mon habent
sine ulla Gubi dmi ad hane (nig. )

48,4 70r) (03 "milites quoquu, qui causas slisnms deferre

non passwnt, qui pro pace excubant, vel magls ad hane acousa-

tionem admittendi suot" (Dig, 48.2,13) (I}; and "sed et milites,
qui causas alias defendere” non possunt: nam qui pro pace

deations:

, magis ad hane i sunt™
(Dig, 48.4.7.1) (W; “"servi guoque deferentes audiumtur” (Dig.
48.2,1%) (}; and "servi quogue deferentes audimmtur ot gui-
dem damines sues™ (Dig, ¥8,4.7.2) (0). Passages J, L and N
are from Marcian (e Publicis Iudicifs I), and appear in
Digest (48,2 - ‘de accusationibus et inscriptionibus’), a title
which is larr vy concermed with the lex Julia iudicdorwn publi-
corun, K, M and @ ave from Modestinus (Pandecta U1}, and
appear in Digest (46,4 - 'ad legem Tuliam maiestatis®). T¢
may be felt that Marcian and Modestinus must be commenting on
the same lex, namely the judiciary law, which may suggest that
maiestas formed & chapier in that law.

On balance, however, it is mot possible to disturbh the
view that the judiciary law did mot include substantive cate-
gories, The decisive passage is Digest (48;1.1): “Non omnia
indicia, in quibus crimen vertitur, et publica sunt, sed ea
tantum, quae ex legibus indiciorum publicorum veniuut, Wt
Iulia maiestatis, Tulia de adulterdis, Cormelia de sicariis
et veneficis, Pompeia parrieddii ... Cornelia de testamentis
«e. Tulia ambitus ...". The jnclusion of two Cornelian laws
and one Pampelen cxeludes the possibility that "quae ex legibus
judiciorom publicorum verdwit” meang that the individusl laws
which follow formed part of & Julian judiciary law, In any

eveut, such a derivation would have hoen expressed as "quae

1 "alfenas deferrem, Hommsen-Keilger (945.1).




ex lege i i publi veniunt®, two of
the laws mentioned, Tulia de adulteriis and Iulia amhitus, are

Jmown to have been introduced by Augustus ss independent laws
(Suet. Aug. 34,1,

In the result, it does ot seem possible to locate ax
Augustan maiestas law, other than the law of 27 B.C., so that
the rule against false entries in public recoeds (F) should
be assigned to Caesar's category of “maiestas minute per vim'.
It is therefore found that the substantive materdal in Digest
(484,14, 10) consists of citatious from the mafestas laws
of both Caesap and Augustus, and poseibly from the lex Pedia
{Julia) as well,

In conclusion, three other problems raised by Digest
(48.4) may he brdefly noticed, Ulpian (48,%.1{} says that
the death of the accused hefore judgment extinguishes the
charge, but adds: "nisi forte guis maiestatis reus fuit:

nam hoe crimine nisi a successoribus purgetur, hereditas fisco
vindicatur, plane non quisque legis Juliae maiestatis rems
est, in eadem condicione est, sed qui perduellionis reus est,
hostili animo at rem vel

ceterum 51 quis ex alia ceusa legis Iulize mafeatatis rcus
sit, morte crimine liberatur". It is generelly agreed that
there is no question heve of the survival of perduellio as &
separate crime distinet from maiestas, bui only of its employ-
ing the more

ment by Ulpian as a vay of
serdous from the lesser forms of maiestas.’ KGbler (353)
believes that "perﬂue].‘lionis" ig an interpolation, and indeed
the entive section "plane ,,, liberatur™ is suspect. Not

Digest (@8.1.1) is against McFayden’s theory (218,225,869 «

foliawi;; Mam(gen, Straf 128-9, 655) that the Julian laws de

vi publica and de vi privata were, respectively, the sama

statutes as the public and pyivate judiciary laws, The leges

de vi are included among the val‘f:us 1}.hdividnal laws “gquae ex
ibus iudiciorem publicorum veniumt®,

1282 Retn (guoa; Greenidge (Treason 237}; Pollack (169.1)}3

Brecht {Perdusilio 217 N




nl; " o ) '3 :
only is "plane” one of the typical signs of an imterpolated B - b

:iwingmg? 584, but the phrase "adversus rem publicam -
?—_le.'& doss ot ring true, in the light of Ulpian's oy

own 'definition’ of maiestas as directed “adversus pagulum o

Romamum', without including the princeps” (Dig. 45.3.1.1). .

Purthermore, Digest (48,4.11) is misplaced, For it should :

have been grouped with the other excerpts from Ulpian, under

the Sabinian mass® which heads the material in the title. .

Such a displacement is an i{ndication that two titles have = -

been combined (Venger 5843, s0 thar if is & Fair inference 2

that Digest (48,4,11} is not “ad legem Tuliam maiestatis™ ’

at all, The inportant aspect of the passage, for the present . :

purpase, is the reference to "legis Iuliae malestatis wens®, : E

for if the passage were authentic it would have 2 twofold I i

significance, It would be an aktastation by Ulplen of & -

specific lex Julia maiestatis, which would weaken ilie sub-

missions which have been based on hiz failure to cite the Pl

lex in his *de officio procomsulis’, And it would tend to //

support the opinion of Gresnidge (Treason 23G-7), that the lex . p

Juila was divided into two sections, covering in part the same :

acts, but viewed sepavately, depending on whother they were N o

or were not committed "hostili animo”; if Greenidge’s Tindings .

siere valid, it would be aifficult to avoid a single consolida- ’

ting Augustan statute, in substiturion for all previous legis- st N dé T,

lation. Put the decisive argument sgainst the anthenticity -

of the passage, at least insofar as Ulpian {s ¢o be undersrood o

as iutending to cite provisions of the lex Julia, has been

advanced by Volterra (488-90), He shows that posthumous

mafestas charges were first imtroduced by a constitution of ;

Mavous Murelivs (Code J 9.8.6pr, &), and were not, and could S “u

ot have been, provided for fn a lmw of Cassar or Augustus, ;

IThe precedemt created by Marcus Burelivs wes expanded under ) Lt

the Severi, and it was Then thar the cantemporazy classical

| Jurists transmitted it: Ulpien (plg. 48.4.113s Pawt (Cade J.

§ 8,6pr); =nd tarcian (Code J. 9,8,6.2-9).

uibme 49343 5
+s theory of "masses” see Jolowicz {
! sa;ilzonnﬁéal Seience 319-21}; Wenger (583-4).
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Proxd
- m sacrilegio crdnen est, quod matestatis
. + UBMApx) . If this statement was made by
Ulpian in Book 7 of his "de officio proconsulis’ it does not,
of course, mean that a tern to this effect appeared in a lex
Julia maiestatis (of, Matthaeus 311}, But it would temdi
show that, as early as the third century A.D,, the majesty
of the princeps had acquived the force of a techmical legal
cancegt, in substitution for 'maiestas populi Romant',
It is not, however, certain that the stwtement was made hy
Ulpian, In its primary meaning’ "sacrileglum® did mgt can-
vey the notion of the English word "sacrilege”, for it simply
meant “das Furtum bezogen auf das Gittergut”, As such it
was dealt with by the lex Julia peculatus et.de sacwilegis
et de vesifeis (Dig. 48.13). In his comventary on this law,
Ulpian, in the same Book 7 of his "de officio proconsulis®
(Dfg. 48.13,7), discusses sacrilegium in tarms which clearly
show that he understeod it as the theft of "res sacrae™: “Sae-
rilegii poenam debebit pracemsul ... statuere ... sed moder-
anda poena est usgue ad bestiarum dasmationem eorvm gul mem:
Facta templum effregerunt et doma dei in pootu fulerunt™,
Why does Ulpian say that maiestas iz "proximum®™ to the thaft
of ¥res sacpae’, particwlarly as he then praceeds to fdefine’
maiestas (Dig. 48,4.1.1) in terms which have wothing to do
ith theft or with "res sacyae™ If "groximuw® fe intended
to convey a resemblance betwesn the two crives, Ulpian's
statement is meaningless, and nust be marked s 2 suspected
snterpolation,} It may, however, be possible to yetain the
by interpreting "proximm in & temporal sense as

assage
b The purpose of de officio

snext to, in point of time®.

the secondary, meaning, wihich became signifi: m
wit‘l"; ﬁﬁ:trise of Christizmity, sce Momusen {Straf 569.23

500 ’ﬂég'(smaf 603 of. Vattheeus (M1-2); PHaff G
12.2.1678-80) . S veen utiait by

" 1 does not seem to have y

: n;eg%fgguz%, o assomes 4 title "de sacrileple”
Lemel 2 oo Froconsulls VIT), which i supposed
d(:;lzewith sacrilegiom in the sense of "sacnilege”.
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progonsulis’ was to provide provinefsl governors with a suo-
cinet restatement of the Jaws which they needed to know
(Sehulz, Legal Science 243-4), and it muy wall be that Ulpian
found it to follow a 1 method when he
dealt with criminal law (Books 7 ard 8 - Lenel 2.873-83),
If maiestas was "proximun” to sacrilegiwn in a temporal sense,
it means thut immediately before he came to meiestas Ulpien
had discussed saceilegium, He had done so because sacrilegium
was ch ically ta , in the sense that
the earliest quaestio which was set up 'de sacrilegis’ wac the
quaestio auri Tolosani of 104 B,C,, which investigated the
plundering of the temple st Tolasa by Q. Servilius Caepio
(oo, 44-8 above),  fThe next guaestio in date order was the
quaestio maiestatis, under the lex Appuleia of 193 B.C,, and

i was sacrilegio®,’

"Qui statvas ant imagines imperatoris iam comsecratas
conflaverint aliudve quid simile admiserint, lege Iulla maies-
tatis tementux® (Vemuleiuvs Saturnimus, Dig, 48.4.6). This 1s
the only excerpt in Digest (48.4) which, at first sight, suggests
that imperal statues were dealt with by an actual lex Julia.
The other references to the same swbject expressly sttest-a
decree of the Senate (48.%.%.1) and imperial rescripts (8.4,

5). Xibler (552) takes the case postulated by Vemuleius Sat-

urninus as one of extensive Tt the
needs iiscussion in view of the proceedings attested by the
Second Edict of Cyrene, of 7-6 BC.7  The gemeral meanirng of

the Edfet is that Bublins Sextius Scaeva, the proconsul of
Cyrenaica,” sent Aulus Stlacclus Maximus, Lucius Stlaccius
Macedo, and Rublius Lacutanius Phileros as prisoners to Augustus,

1 pis avgueent may be used in favour of 103 B.C., vather
than 100, as the date of the lex Appuleis maiestatis,

2 “Fo the text see Styoux-Wenger (10); Andersan (35),

S Tor the linguistic Gifficultiss, see Stroux-Wenger (35-7).

§ Laquetr (passim) holds that Scasva was not the governor,
but @ delator, arguing that the exculpation of Scaeva, on which
the Edict iays much stress, would not have been needed for a
governor who was mepely doing his duty, but was necessary to
grotect an informer,




because they alleged that they had information concerning the
safety of Augustus and the public welfare - & mpde shy gk
@otaplay ©& e Snpbava mphyuara Gvixey - and wished
to speak of it. Augustus veleased them, as they had mo such
information, and as they made it clear to him that what they
had said in the province was false,’ But Aulus Stisccins
Maxirws, who was acoused by the Cyrensican envoys of having
removed statues frem public sites, including one which the
city had inseribed with Augustus' pame, was ordered to remsin
in Rome until Augustus had imvestigated the matter,

The removal of the statue has been explained as a case
of mai 39; Stroux-Wenger, 72,2), but the
juristic basis of the charge should be further consideved,
1t is clear that the quaestio maiestatis did mot try the case,
for Augnstus dealt with it in his imperial criminal court:

Buws &y nepl vofirov vof mpdypaves Stayvile Aulus
Stlaceius seems to have been onm a frolic of his own, as far
as this particular incigent was concerned, for the other twe
would not have been unconditionally veleased if theys had
heen any suggestion of a plot, in which the removal of the
statue was an element, The charge looks very mich like an
‘terthought on the part of the Greek emvoys frow Cyrenaieca,
wno appavently appemred before Engustus when Vhe thyee accused
were arrsigned, Having failed on the main vount, the Greeks
seem to have bronghup the escapade of Aulus Stlaceius, im &
iast artempt to saoure a conviction, As the Stlaccil were
Roman citizens (Anderson 33), the entire case may well have
heen an incident in that vendetta between Cyrenaican Greeks
and Romen citizens, vhich seems to he attested by the Fivst
Cyrene Edict, If the lex maiestsatis had specifically provi-
ded for the case of the statue, the Greeks would have prepared
thedr brief on that charge ss well, before going ta Roue,
In that event the separate trial of Aulus Stiaccius would have
been disposed of At the same time, instead of belng remmnded

Andereon (39). Stroux-Wepger (11,36) prefer: "They
mad: iiuclear that the statement which they ware alleged to "
have made in the province had been falsely attributed to them)




for further investigation., The hesis on which Augustus
entertained the second charge was probebly the prineiple of
“viclated majesty". Although the title of 'pater patriae’
had not yet been officially conferred when Stlaceius was
charged in 7-6 B.C., it was already in common use, and was
particularly employed as an iuscription on provincial statues,
(Hov. Carm. 3,24.27-8; of, p. 259 above; of, also ALfBldi
2.123). It was very possibly a statue insoribed to Augustus
as "pater urblun"” which Stlaccius had removed, and Mugustus
was not unwilling to receive the (yrenaicen complaint,

The legal basis on which the three Romsn citizens were
originally sent to Augustus is not clear, Ab first sight it
seems that information “about the safety of the princeps” fell
under the ban on i and de
salute principis vel summa rei publicae” (Paul Semt, 5.71.33
Ulpian Coll, 1.15,2) - wpd¢ why buhy cwehploy xab 34 Smu-
6ota mplypata  (Second Cyrene), There are, however, two
objections to a charge of this nature in 7-6 B,C, The earliest
legislation sgainst the consultation of astrologers seems to
have been a senatusconsultun of 17 A.D,, judging by Ulpian's well-
documented discussion of the topic (Coll, 1,15,2). This would
have been the decree (Tac, Aan. 2.32.5) which followed the trial
of Libo Drusus (Tac, Ann, 2.27-32). Aod there is no suggestion
in the Second Cyrene that the accusad had consulted astrologers,
but only that they had information, or said thet they had it.
There is much merit in the suggestion (Stroux-Wemger 72.2) that
i should be added at the end of line 45 (Second Ediet). The
position then would have been that the accused, when confronted
by the governor with the demand that they disclose this infor-
m-tion, vefused to do so, This would have made it a straight
case of < Emipovkefery , for the governor would then
have been entitled fo treat them as possible accomplices in

a suspected conspiracy.
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CONCEUSIONS

In regard to the two propesitions which the thesis
has attempted to defend, it is felt that “the theury of the
Little lmws" has fared reasonsbly well, The balance of
probability seems to lean rather distinetly in favour of the
view that the Appuwleian, Varian, Sullan, and Caesarian laws
4id not go beyond the respective categories which, on the
evidence, should be allocated to them, A similar finding in
the case of the Augustan law is wrtenable only if there is
sufficient veason to say that all the substantive statutory
material in the juristic scurces derfves from 2 single lex

If this were imevitable, the single

statute would have to be idemtified as Augustan Tather than
Caesarian, for two reasoms. Firstly, the probability that
Caesar's law should be limited to ‘maibstas mimuta per vim?®
disqualifies it as a genmeral stotute. Secomdly, at least
part of the lex Julia maiestatis of the juristic sources must
be Augustan, if the propesed identificatrien of the law of 27 B.C.,
as attested by Dio, with the provisions of a lex Julia majestatis,
as attested by Marcian and Ulpian, is valid, The problem
largely depeads, however, on the validity of the attempt which
has been made %o identify elements of three different laws in
Digest (48,4). It is not possible to be dognatic on this
issue, but it moy be felt that the avguments advanced leave it
at least an open guestion as to whether a single statute or
several statutes should be assumed in respect of the legis-
lative material veferred to *a this title of the Digest,

It is felt that the four other "little laws of majestms”
which have been postulated may have heen corvectly identified.
e question is mainly whether or not breaches of these laus
were referred to the guaestio malestatis, and it is submitted
that the evidence favours that guasstio rathes them any other,
™ ion, the sopibed by the lex Papia, the
fex Licinia Tunia, the lex Hirtia, and the lex Pedia are

1y




The author is Doth resgonably satisfied, and somewhat
dissatisfied, with "the theory of the unchanged ‘maiestes
popull Romeni'™,  On the one hamd it is felt that, as far as
the enquiry has been taken, it may have thrown some light on
the thorny problems of the onal positions of Caesar
and Augastus, insofar as those problems can be approachsd by
way of the crimen malestatis, Furthermore, the finding that
there was no transfoomation of the concegt of 'maiestss populi
Romani' as the technipal focal point of the 'erimen maiestatis
populi Romani imminutee’ mey have clarified certain aspects of
the crime, It may also be felt that the distinction which
has been proposed between the orimes of "cimimished maiestas™
and "violated majesty” assists in understanding the apparent
anomelies in the concept of the 'domus Caessrds'.

i On the other hand, the suepe of the study hes imposed
limitations gn the development of the theme that the cansept of
ki "yiolated majesty” was pavallel to that of "diminished maiestas",
but independent of it, It has been noticed in passing that the
two seen to have 1 4 at some time to
‘the Augustan period, but the further pursuit of this question
has not been possibie within the Framework of the thesis.

It s felt, in particular, that an investigation of “violated
majesty® from Tiberius to Domitisn may have interesting results,
and the auther hopes, at ancther time, to develop the prelimi-
nary survey which he has made in this regard,

/ he major ereas in which the muthor believes that he
may have made some cemtribution are as follows:

(=) The two propositions whose defence has been
undertaken;

() the theory as to the origin of the crinen
maiestatis;
the theory as to the dste, content, and sur.

@ ding o of Cassar's maiestas law;

(7) the theory as to the association of defamarion
and majestas by Aupustus;
ihe theory as to the date, content, &nd sup-
© pounding civommstances of Augusius’ maiestas

dav,

L. ' C T




It is believed that the following minor aspects may

also be original:
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e8]
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xit)
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xiv)

The ion taat the inty of
the lex Appuleia maieststis was confined te one

aspect only;

the detection of the significunce of the plea

of maiestatem auxi’,
tiorn that t

the Y it the expre:
was appropriated by the Sepate in an attempt

to circunvent the lex Appuleia;

the suggestion that the trial of Sex, Titius

was 'lege Appuleia’s

the analysis of the circumstances leading to

the lex Varia maiestatis;

‘the explanation of the execution o Varfus

under his own law;

the anolysis of the attempt to extend the
lex Cornelia maiestatis, at the trial of C,

Corneling;

the explanation as to why Ammianus Marcellinus
attests the laws of Sulla as the source of tor-

ture in maiestas cases;

the explanation of the difference between the
lex Cornelie maiestatis and the lex Julia

Tepetundarim;

the amalysis of the prosecution of Vatinius,
and the attempted prosecution of Cassar;

the solutions propesed o various problems
avising out of the trials during Caeser's

aictatorship;

the solutfons offered to various problems
arising out of tha conspiracies against Augus-

tus;

the polution, adapted fyom the work of others,
which is offered to the problem of defamation

under Sulla;

the explanation as to why Ulpian says that

matestaa is "proximumt to sacrilegiumi
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