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EXPLANATORY NOTE

The bibliography has been designed as an integral part
of the thesis. It sets out every work which has been consulted,
with the exception of certair works which, for particular
reasons, are more i listed in Further.
wore, the bibliography doee mot list the particular articles
in the Real-Encyclopiidie which have been consulted, except
XObler's article on maiestas; nor does it list the articles
consulted in the Cambridge Ancient History,

It will be observed that in respsct of each of the
works set out in Section I of the bibliography, which lists the

terial, an ik and an 1 appear
under the title of the work, That work Is cited in the text
uniler the abweviated Form which appears next to the astertsk.
2 similar procedupe has beer followed in the case df modern
works, which make up Section IT of the bibliography, It will
be noticed in Section II, however, that an asterisk and am
abbreviated citation do mot appear under certain works.
The reason is that the works in question, althougn consulted
In the preparation of the study, ave not cited in the text.

It will be seen that in Section II of the bibliography,
in respect of certain works where the modewn suthorities com-
cermed have functioned as editors rather than as authors, the
names of the modern authorities ave given, in parentheses, in
the left-hand column, and vepeated in the right-hand eclumm,
This has been done for ease of reference, in view of the method
of citation which has baen adopted.

It has been found advisable to restrict footnotes, as
far as possible, to additional commentary which does not readily
£1t into the text, ard to give references in the body of the
text, Where, however, the quantity of references at a parti-
cular point would unduly burden the text, they are given in
a footnote,




INTRODUCTIION

¥ pefinitions of treason ave seldom precise,
but the Rorans @ nut seem to have attained
even a moderate degree of precision in the
matter, and trials for maiestas were decided
mainly on political ceasiderations”,
{Jolowies, 327-8)

"There is no coneeption of Reman criminal lew
whose history it is easier to trace tham that
OF treasom ...".
(Greenidge, Treason 240}

The subject of this study is the Ycrimem maiestatis
populi Romand imminutae™, which is also known as "erimen mafestatis
fominutae (mimitae)”, “crimen maiestatis”, and simply as ‘maiestas”,
The crime will generally be referred to hereinafter as the "eximen
mafestatis”, or as "maiestas" (where there is no possibility of
confusion with the general concept of "maiestas®, as distinct from
the crimej, The crimen maiestatis will he studied during the
period of the Romen Republic and the Augustzn Principste, As favr
as the "Roman Republic” is concerned the engquiry will, spart Erem
occasional glances at the earlier period, concentrate on the period
from the third century B.C, onwards, The reasons for the selectior,
of this starting-point appear in Chapter IT. For reasons which
will appear {Chapter I, and passim), it is not proposed fv attempt
a definition of the crimen maiestatis,

It should be emphasised at the outset that to speak of
"treason” or "high treason” as egu:walents of the crimen maicstatis
is 3 A inition of modern iveason is:
"High Treason ... i committed by those who with a hostile I{nten-
tion disturb, impair or endanger the independence or safety of the
State, or attempt or actively prepare tu do so".l To a certain
extent such a s fon serves to i some of the
of the crimen mafestatis, iusofar as certain forms of the crime
were directed against the “safety of the State”, and in those cases

Lansdown, ©,W.H,, Hoal, W.6., and Lansdown, A.V., South
African Criminal Law ond Procedure, Gth ed,, Juta & Company, Ltd.,
I§5 3 g
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‘the wrongdoer acted "with a hostile intention", But there were
many forms of maiestas which did not endanger the safaty of the
State, and wer= not committed with hostile intent. A comspiracy
against the "res publica may well have resembled "treason®, but
the modern law of treason would exclude many of the categories
which formed part of the ¢rimen maiestatis. It was maiestas to
conspire ayainst the State, dr to dolludd with the ememy, but &t
was also waiestas to lose a batkle; to disvegard the auspises;
to ill-treat prisoners of war; to leave 2 province without
authority; to use violence ogainst a magistrate; to imterrupt
a tribune; +to lay false claim to Roman cirizenship; Yo visit

a brothel in an official capacity; to hold court while imtoxi-
cated, or dressed in women’s ciothes; ta give dishonest judge
ments; to falsify public records; to publish defamatory
pamghlets; and to commit adultery with the emperor's daughter.
fThere was an homogenous principle runniug through all these cases
{with the b of the 1 s but it was
not a principle which can be brought under one category in terms
£ the medern concept of treason.

The present study hes the crimen in two
ways. The first approach is basically a direet chronological one,
. wheoeby the successive stages in the Gevelopment of the crime are
. examined, from its ovigin up to and including the Principete of
This is with the Yerimen melestatis
goruli Romani Imminubas’ properly so called, This crime con-
sisted in the performance of various scts which "diminished"
*ma‘estas populi Romand!, that ie, the majestas of the Raman
Peopla, wiach means the maiestas of the "res publica’, ox of the
; State, ’Malestas populi Romsni' was a technical legal concept,
T which was probably first foroulated in the mid-third century B.C.,
and which expressed the position which the Roman State
conceived itself as occcupylng, as agsinst all other peaples,
H "Maiestas populi Romari' was given technicsl legal protection
! against dimfaution at the hands of othex peoples by the conclusion
i of treaties in a torm which bound the other comtracting party to
“pespect and preserve" the maiestas of the Roman Pecpies and it
was protected against dimimution at the hands of Roman citizens
by the grimen maiestatis. The fumdamental feature of the crimen
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maiestaris is that the only form of 'maiestas' with which it was
concerned was 'maiestas popull Romanif, Although Roman magis-
trates possessed 'meiestas', they did so enly in a decivative
sense, as the delegates of the Roman People, and when the pro-
tection of the crimen maiestatis was extended to them it was
quite clear in legal thedry that the ultimate 'maiestas’ which
was being pvotected was "maiestas populi Romani',

[N ——

The first approach will be to examine the process wherehy
the public criminal law of Rome evolved rules for the pratectism
of *mafestas populi Romani', and to consider the application of
these rules to concrete cases. This approach is pursued in the
whole of Part One, which covers Chapters I-IV, amd in Chapters
V,VI,VIII and IX of Part Two, and in Chapters X,XII and XIII of
Fart Three,

The subject is introduced, in Chapte : I, by an analysis
i of the concept of ‘maiestas’ (as distinct from the crime) In
- certain of its conmotations, with particular yeference to
"maiestis populi Romani’. This chapter is intended to give
- some indication of how the Romans understood their maiestas?,
o for in order to appreciate what they meant when they said that
B : their 'maiestas’ had been "diminised”, it is necessary co know
what their 'maiestas' was.

¢ The development of the crimen maiestatis divides inte two
. : distingt gericds, namely, the perdod prior to the first ‘lex
mafestatis®, and the pepiod which bagen with the first maiestss
statute. The fizst of the~e two perinds is discussed in Chap-
ter II, which analyses the process by which the erimen maiestatis
was first brought within the ambit of the public criminal law,
by way of the fragmentation of a particular segwent of the
aiffuse crime of perdusilio.

i Chapter IIT introduces the second period nmamely, thar of
the maiestas statutes, This chapter is devoted to the first lex
maiestatis, namely, the lex Appulei is of

There is a brief peview of the legislarion whick preneded this
statute, and some attention is glven to certain lawe which were




carried in the years immediately before the lex Appuleia, The
chapter then proceeds to consider the crueial problems of the
lex Appuleia, mamely, the permanence or otherwise of the
"quaestio’ which it established, the date of its enactment,
and the scope of the crime with which it was concerned. The
chapter concludes with a discussion of two Eragments which some
authorities have identified as containing provisions of the lex
hpguleia,

Chapter IV (A) deals with the maiestas law of Varius.
The problem of its date is bvefly discussed, and sttention is
then given to the content of the law and the circumstances of
its The with the curdous
question of the execution of Varius under his oun law,

Chapter IV (B) considers the maiestas liw of Sulla.
The content uf the law is approached by way of the attempt which
was made, at +he trial of C. Cormelius, to give the lax an ex-
tensive interpretation. The reasons for the law's enactment
are then examined, and the provisions of the lex ave analysed.
Attention is also given to two special problems eonnected with
the lex, namely, as to whether it introduced torture in mafes-
tas cases, and as to the relationship between the crimes of
maiestas and extortion,

Chapter IV () also intvoduces a theovy which forms the
firsc of the two propositions whivh the thesis attempts to defend.
It will be submitted, in Chapter IIT, that the lex Appuleia
mafestatis established a Tguaestio ig!, and
brought a particular category of wrongful acts under its juris-
diction. It will further be submitted, in Chapter IV (4),
that the lex Varia maiestatis brought another category undexr
the same permanent guaestio, Chapter TV (B) argues that the
lex Cornelia mafestatis, contvary to a fairly widespread belief,
was not a "general® law of maiestas, but merely subuitted another
category to the i The
which fs formulated as a result of this finding, together with
the findings in regard to the maiestas laws of Ciesar and
Augustus (which are considered ir Chapters IX ari XITL




respectively’, is described by the author as "the theory of the

Xittle laws™, and may be stated as follows:
It is believed, in opposition to all the authorities
who have bezen consulted, ibat the majestas laws of
Sulla, Caesar, &nd Augustus .onformed to the pattern
of the Appuleian and Varian laws, in that emch of
‘thege laws merely submitted a further category to the
jurisdiction of the quaestio maiestatis, and that none
of these laws wag & "general® law of maiestas, It is
further postulated, in dpposition to the general view,
that the legisiation of Satwnifms, Varius, Silla,
Caesar, and Augustus by no means made up the entire
body of maiestag statute law. On the costrary, there
may have been any number of other "liftle laws of
maiestas”, inclading the iex Papia, the lex Licinis
Iunia, the lex Hirtia, and the lex Pedia,

Chapter IV (B) attempts the identification of the first
of the other "little laws of maiestas" mentiomed in the proposi-
tion, namely, the lex Papia,

Chapter IV (C) gives a conspactus of the crimen maieststis,
as it was developed in the Republic, up to and including the
legislation of Sulla, Consideration is given ta the view that
‘the erdmen mai could he enly by
and senators., This is followed hy 2 characterisation of the
o»imen maiestatis as the crime whose sole objective was the
protection of 'meiestas populi Romani',

Chapter V iders Caesar's cont) of the
maiestas law during his first consulship. There is an analysis
of the way in which the carrying by Caesar and Vatinius of
Caesar’s first law the crimen
The law which was breached is identified as the lex Licinia
Tunia, which is the second of the other "little laws of
maiestas” mentioned in the proposition, The discussion then
turas to the ci: of the of and
the attempted prosecution of Caesar, in respect of their breaches
of the maiestas law.




Chapter VI canvasses the breaches of the malestas law
of which Caesar is belleved to have been guilty during his

gallic proconsulship, Attention is then directed to the re-
aetion which Caesarts conduct provoked in Wome. The chapter

ines the desire to Caesar for his
maiestas contraventions, as committed in both his First consul-
ghip and his Gallic hip, and Caesar’s on

to avoid such a prosecution, and conoludes by considering this
guestion =s 2 factor relevant to the cuthreak of the Civil War.

The principal topic in Chapter VIII is a series of thres
cases unring Caesar's dictatorship, in each of which Cicero
sppeaved, These vases have bean selected because of particular
points of interest which they exhibit in regard to the nature of
‘the primen maifestetis, The chapter then examines the legal
principles involved in the crowning of Caesar's statute and
his salutation as Yking”, The chapter concludes with an exami-
pation of the 'maiestas’ implicatrions of the literary "wax®
which furned on the memory of Cato.

Chapter IX is mainly devoted to a detailed examinaticn
of the evidence for {mesar’s lex Julia maiestatis. The core
of the investigation is supplied by certain passages in Bpok T
of Cicero's Philippics, and the snalysis leads to the conelusfon
thut the comtent of Caeszr's meiestas law cen, despite the
general view to the comtrary, be specificslly pinpointed, and
‘that the historical background gives a clear indication of the
date of the lex and of the circumstances which made ifs intro-
duction necessary, The findings in regard te this law are
submitted in support of "the theory of the _& laws™,

The chapter conchudes with an examimation o e lex Sirtda,
which is identified as the third of the other “little laws
of maiestas® meptionet in the progosition.

Chapter X (4) discusses the lex Pedia, md itv extensive
in on withk ceptain ies against
Dotavian, This imx is identified as the fourth of the other
i ®litrle laws of maiestas" mentioned in the proposition. The
argumemt in this regard is developed partly in Chapter X @,

o o

s, * g

r




e

e

and partly in Chapter XIII.

Chapter X (B} & & mumber of cies againgt.
Avgustus, These bave been selected because of their general
i significance to the crimen msiestatis, more partioularly in
i that they demonstrate that the erime with which they were con~
cerned was still the Tcrimen maiestatis populi Romani Imminttas®,
properly so called, They are also of interest hecause of the
particular of legal int and chranology which
‘they pose.

Chapter XII corsiders the relationship between defamation
and maiestas, both in the Republit end in the Aupistan Princi-
pate, After a survey of the position prior to Asgustus, atten~
tion {5 given to the problem presented by the trisl of Cassius
Severus, and by Tacitus' assertion that it was in thie case that
Augustus first deall with defamation under the guise of the
mgiestes law. After a full discussion of the avidence, the con-
clusion is veached that the case of Cassius Severus is clossly
connected with, and explicable in terms of, the conspivacy of
6 A.D,, ané a thighry is submitted as to the manner in which
hugoustus made defsmation a form of maiastas.

Chapter XIII examines the maiestas legislation of Augus-
tus. The discussion furns on the juristic source-material, and
in particular Digest (8,4%), The juristic evidemce for the lex
is collated with the literary, and a proposal - made as to the
probable content and dare of the law, The findings are sub-
mitted in further support of “the theory of tpe little laws".
The chapter ludes with am of three of
interest posed by Digest (48.4),

The second approach tc the crimen maiestatis turms on the
! question as to whether there was a tvansformation of the 'erimen
maiestatis populi Romeni Smmimstae® st any stage during the
i period under discussion, In this regard the author pestulates
! the theory waich forms the second of the twn propositiens which
: the thesis attempts to defend, which is described es "the theory
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of the A
stated as follows:

popidi Romani'," and which wmay be

At mo stage in the Reman Republic or the Principate
of Augustus did the technical iegal concept of
‘maiestas populi Romani’ cease to be the sole focal
point of the fcrimui maiestatis popull Romani
imminutae’,

The proposition is linked to the following question:
Is there any reason to believe that there came a time when
‘maiestas populi Romani® ceased to be the focal point of the
crime, und when another connotetion of ‘maiestas! iaok its place
as the subject of the pr or: by the laws?
‘The answer to this question depends on whether there was a trans-
formation, under Cassar or Augustus, of the comcept of ‘maiestas
populi Romami’. If there was such a transformation it would
mean that there was a fundamental change, whereby the technical
legal concept of 'maieatas populi Romani’ wss raplaced by another
technical legal concept, namely, that of ‘maiestas Caesaris®
or 'maiestas principis’, Such & "maiestas shift” from the Roman
Peaple to Caesar o7 Augustus would have had two conseguences.
Firstly, it would mean thai Caesar or Augustus had become identi-
fied with the State, and solely espressive in his persen of the
'maiestas’ of the State., In other words, thc State wouwld have
become 8 special kind of juristic person, namely, a “corporation
scle® in the person of Caesar ov Augustus, rather than the kind
of juristic person comstituter by chu "popLius Romanus®,
Secondly, such a chauge in Jegal - sonality wonld have reguired
a re-orientation of the crimen majestatic, for there would have
had to be a new set of legal rules to protect the new ‘maiestas’.
There would, in other words, have been a transfurmation of the
crime of maiestas from the 'erimen maiestatis populi Remani
imminutae’ to the 'crimen maiestaris Caesaris (peinefpis)
fmminutae'. The validity of the propesition depends on there
having been no such t: on, and it is to examine
the evidence in this regard,

Chapters V and VI, apart from their relevance to the




development of the crimen meiestatis, properly so called, also
lay the foundation fer consideration of a possible transference
of waiestas to Caesar, The theme is then fevelpped in Chapter
Y¥1, which a detailed of the .

But as the date of Caesar’s maiestas law is U7 B,C, (according
to the author), or 46 B.C, {according to the authorities con-
sulted), vhe enquiry is not pursued in detail beyond 46 B.C,
The reason is that a waiestes shift to Caesar larer than 45 B.C.
would not have been reflected in a lex maiestatis, as mo seqond
Caesarian maiestas law seems to be attested. In order to com-
plate the presentation, however, the inmvestigation is costinued,
although in brief, over the period H5-W4 B.C. Fuxther infor-
mation, and in particular for the years 46 and 45 B.C,, is
presented in Chapter VITI, when discussing the three trials

at which Cicerc appeared, Fimally, the theory which is sub-
mitted in Chapter IX, in regard to the copient of Cassar's lex
Julia maiestatis, is also relevant to the gquestion of & maies-
tag shift, The conclusion is reached thst there was no maies-
tas shift to Caesar, snd that ‘maiestas populi Remani: remaimed
the tecimicael focal point of the crimen malestatis.

The guestion of a maientas shift to Mugus*us is taken
up in Chapter XI, The anomalies arising out of the prosecution
of the elder Julia and her paramours are snalysed, and these
trials are used as the frame of reference for considevation of
a possible transference of mafestas to Augnstus, There is an
analysis of three elements which ave believed to be crucial on
this question, namely, tribunician sacrossnctity, the
rconiuratio® of 32 B.C., and the grant of the title pater
patriae’ in 2 B,C. The conclusion reached is that theve was
no disturbance of 'mafestas populi Romani’ as the technical
focal point of the crimen matestatis, properly so called, 1t
is found, however, that a new concept emevged, namely, that
of the "majests” of Augustus, which was analogous to 'malestas
populi Romani', but distinet from it, The protection of Bugus-
tan "majesty” was not entrusted to the erimen malestatis, but
te z maw crims oh was inmeduced into the public erdminal
law, nemely, the coime of "wiolated majesty". It will be

Lo
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suggested that much of the confusion which surromnds the crimen
maiestatis in the early Principate is due to the failure of
both Roman snd modern te it the n
between the crimen maiestatis and the crime of "violated
majesty™.

It vemains to consider the orientation of the study.
Although the crdmen maiestatis is a "legal" question, it s
also a "classical® question, and the presemt work is nelthes
entirely "legal” mor entirely "classical”, The nuthor, who
1s a lawyer by profession and a reader of classics by inclina-
tion, doubts whether it is desirable, or indeed possible, to
attempt to affix a label to a study of this nature, It is
pertinent; in this regard, to i the recent
of walff (75): "It is a ing and dis
Fact that most Latinists and Romb historiats show at hest
but a perfunctory intevest in the history and sources of the
Roman Law .. , legal wri form an fmp .
in fact the most typically Roman, part of the whole of Roman
iiterature; and the legal history of Rome has at every turm
close contacts with its politdcal, social, and economic histowy®.

Maiestas was a political crime, and as such cammot be
d. without to the histori

ezl conditions prevailing ar the various stages of ite develop-
ment. But it was also pert of the public criminal lsw, 8o that
3% cannot he approached properly without due yegard to the legal
system which evolved the oxime, and the legal wules which were
formulated conceyning it, A class.ical scholar recently gave
a striking demonstration of the dangers involved in approaching
maiestas without a sufficieni: grounding in Roman law when, in
a paper on treascn in the early empive, he made the vather
startling assertion that the classical jurists of the third
century 4.0, reflected the law only as it was in their Qay.

The Reman Criminal Lew has long been the special field
of Gexman-language echolaurs, such as Refn; Zumpt; Mommsemn;
Lenel; Ritzigs Prllack; Krefigey; Wenger; Levy; Kibler;
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Lengle; Vollmamm; Siber; Schulz; Brecht; Schiinbaver;

Gundel; Fohrmann; Kelly; and Bledcken, The tendemecy of
such suthorities is to approach the subject on what may be
termed a classivo-legal basis, The exiguous nature of the

terial males a picture i
: withowt nce to “classicsl" scurces, and the
result is mn exposition which is neither beldly legalistic
nor splely historical, The initial pbhiect is the isolation
of the fundamentals -f an aspect of the criminel law, but the
enguiry ranges far afield, and it is not wasy to say whether
the end result is a "legal" study with a consideralle Felassical"
backgrownd, or & Yelassical” study with a considerable "legal™
baskground, The auchor, if phessed to chuose hetwgen these
alternatives, would be inelined to prefer tha latter, if only
for the veasan that the excision of &ll the legal texts weads
leave some sort of coherent pi-tuve. bur th> exrlusion of all
the literary sources and the historical hac
. np picture at all, The present stucy leans
¥ +the claseico-legal approach, particularly as
developed by the German-lamguage school, It Is, indoed, moiy
fair to say that the present work would not heve been posgilie
withont access to a substantial segment of the lesrning of t:is
sohool,

The classico-legal approach ia met, of course, confined
to Gemman-language snthordties,  Much valuable work on Roman
Criminal Law has been done by French-language scholars, such
as Girard, Gaudemet, Scheltems, an@ Van Wawmelo; and by
. members of the Ttalian-language school, such &s Rotondi,
Ciacerd, Arangio-Ruiz, Riccobono, Flare, Volterra, and Avchi,

Ther~ is a lack of major works in Englich in the
field of Roman Criminal Law, The works of Strachan-Davidson
and Greenidge ave on a level which is not often reached, even
H by foreign-language authorities, but the last work of edther
i of them wag published 50 years ago, and -~ regrettably - Their
respective purposes did mot inelude 2 systemaric treatise,
Heitland pould have written a valuable work, but his purpose
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Jid not permit of it. Botsford is useful for tribunician
jurisdiction in the Republie, The contribution of Jolowiez
1s significant, but the scope of his work dictated brevity.

on the specific question of mafestas, Merrill has pub-
lished a significant paper om the loss of civic rights by
those guilty of treason. There has been some vmluable work
by Rogers, but it falls, in the main, outside the period of
the present study. Iwo full-lemgth works devoted mainly to
maiestas ave disappointing, for meither Schisas nor Lear says
very much which would have taken Mommsen by surprise, Hawnond
furnishes & faivly useful case-book for Augustus and his
succedsors, W, lLast hag made valuable contributions, more
particularly in the Cambridge Ancient History., Atkinson has
produced an impressive paper on two maiestas trials. Smith
has made a valuable contribution to the guestion of defamation
and maiestas, and Badian is significant on certain individeal
trials, Majestas has also been discussed by Chilton,

On other aspects of the criminal law, there have been
significant discussions of criminal jurisdiction by McFayden,
Marsh, A,HM, Jomes, and Stuart Staveley; of the forms of
Roman criminal legislation by Daube; of the primitive criminal
law by Von Fritz; and of extortion by Baisdon, Sherwin-White,
and Henderson, Various aspects of the criminel law have also
been discussed by Charlesworth, Exwins, Grant, Hardy, Momigliano,
Reid, and Stuart Jones.

The field has tended to be neglected in South Africa,
perhaps because of the overriding importance of Roman Civil
Law from the practical point of view., Mention shouid be made,
however, of Gonin's pager on perdueliio,

Three centurfies 3go the eminent Roman-Dutch jurist,
et his di on of maiestas with

an apology: “Vemum, cum de maiestatis iuzibus accurate dis-
seruerit Joames Bodinus .,. timui post Roscium in scexam
uwescendere .,,", Many knowledgeakle men have trod the hoards
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since "Roscius™, but the author, believing that there ray
still he ‘room for a discuseion of the crimen mafestatis,
humbly ventuxes to move on to the stage.
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CHAPTER I

THE ROMAN CONCEPT OF MBRIESTAS

Al IHE MEANING OF MAYESTAS

Maiestas was a peculiarly Roman cancept]‘. Greek
awthors, in defaudt of an adequate equivalent for the word
' ', to sons. Thus: thy Spyhv xal
ohv Suyvaorefav ol Sfigon TV ‘Popalwv Folyp,
21.32,3) is used for "impevium maiestatemque populi Romsni®
(nivy 38,11.2). Other equivalents are 0s15emS, o=prérnG,
tzionpbnsta, pevahomplrers, peyahoebyn  (Dumézil 9-10,14)
and peyarecdtac, 65Ea, EEtuola (Gundel 293). Tor Tcrimen
majestatis! the usual rendering is Gvffete  and, in Bysen-
tine times, xafoolwsis s

Etymologieally ‘maiestss' is derived from 'maior’.?
As "maior' expresses net an absolute value dut the comparative
degree, so maiestas is not an absolute guality but a relation-
ship.*  fhis fact is fundamenval to Roman maiestas. The
word denotes an unegual relationchip, with one cosmpofient ocetu~
pying the pusition of the 'maior®, and the other that of the
'minor’, but it demctes only @ relationship, amd not a guality
or attribute existing in isolation, A mam onm a tightrope may
have, in relation to the rope, an eguilibrium depending on a
uwber of qualities, such a8 muscular power, eyegight, and

1 Shexrwin-White (Citizenship 222-3}; Dumézil l4; Drexier
195,

2 Momnsen, Straf 540. Put see p248 n, L below,

3 Rein 508; Mommsen, Stref 538.2; Pollack 3; Kiibler 542;
Dmézil 8; Wagenvoort 120,12%; fear 133 Gundel 298,

% Dumézil 8, Wagenvoort 124 remarks that ”,.. the malestas
populi Komani, the 'heing grester’ or 'superdority’ of tie
Roman pecple, must always be measured according to its posi-
tion compared with the surrounding wordd.® €f. Pollack 3,
McFayden 208,




co-prdinstion. But the state of equilibrium is neither any
one of those goalities, novr even their sum; it is rather the
situation resulting fros them.

Several bave drawn to the dif-
finlty of deffning weiestas.l Fart of the difffculty
perhaps lies in the approach to maiestas as a guality rather
than a relationship. Pollack (i5) eguates majestas to
tauctoritas dignitasque’, which is to teke ir as & gort of
super-quality, to be defined anly by defining each of the cep-
stituent terms, Even then the result is not a definition of
maiestas, but a mere composite definiticn of "auctoritas-
dignitas’, This leads to the dilenma posed by Hayukawa
a72-3):

Paople nffen believe, heving defined a

word, thet some kind of understanding

has been established, ignoring the fact

that the words in the definition often
canceal even more serfous confusions and
ambiguities than the word defined, IFf we ...
try to remedy matters by defining words, and
then, finding ourselves still confused, go
on o define the words in the definiticens of
‘the defining words, we guickly £ind urselves
in & hopeless snarl. The only way to avaid
this suarl is ... (by) giving specific exam-
ples of what we mre talking shout,

Cicera refers to mulestas as ‘magnirude guaedam®,
and says that "maiestas est in imperii stgue in nominis
populi Romapi dignitste” (Part,Orst, 30,105), and that majes-
tas is "mmplitudo s dignites civitstis??, These pessages
have been criticised as "nichts als Umsehreibungen” (iowmsen,
Straf §39.1). But closer examimation of their contexrs

1 Thus Wibler 542,54 : “Einer genauen Begriffshestimmumng
entzieht sich das Wort" - "Ein schadf wmrdssener Staatsrecht-
licber Begriff ist maiestas ple gewesen". Lf.Fr. Taeger
(cited by Gundel 288): "Kaum ein rtmischer Begriff ist uns
so gellufig wie maiestas, und kaum elner entzicht sicvh S0
leicht wie Gisser jedem Versuch, ibn prézis zu erfassen,”

See also Mommsen, Straf 539.1; Pollack 4 Jolowicz 3%7-B;
QCD 532 s,v, ‘wajestas’; Drexler 200,

2 Orak. 2.39,1B4; CF, Lie, Invenf. 2.17.53; Auct,

Herenn, 2.12,17.




shows that no ive is being
Cicero shows {(Part.Orat, 30,103ff} how dccuser and accused
come to grips, He discusses the stage of 'digceptatio”
(30.105), and takes the maiestas charge against Norbanus as
an example, The defence, relying on its 'definition’ of
maiestas, contends that the conduct of the accused wes not
culpable. The accuser, relying on a diff-vent ‘definitiont,
cleims that he is guilty, Cicero then states the issue:
qui populi Romani vem

gratiam et sequam per vim egerit”. The misundevstanding of
this pagrage seems tc have originated with Quintilian (Inst,
Orat, 7.3.35): "est interim certa finitio, de gua inter
utramque partem comvenit; ut Cicero dicit, maiestas est in
fmperii atgue in nominie populi Romani dignitate”. But
Cicero, far from saying that bq’tn sides agreed on this defi-
nitidn', saye: "existit iild discegratioh. Elsewhere
(Orat. 2,39,164) Cicero merely gives an example to guide 2
budding orator on the method of Fformulating a 'definition’,
so as to it it to the facis of his case. He does not say
"maiestas est amplitudo ac dignitas civitatis™, but "si
maiestas est amplitudo ac dignitas civitatis, is eam minuit
qui exercitum hostibus populi Romani tradidit™, He is show-
ing the student how to frame a ‘definition' if he has to pro-
secute a case of 'exercitus traditio’, Discussing the ‘con-
stitutio definitiva', which is the issue arising when there
is a dispute as to the name by which an act is described, he
lays down that the first function of the acouser is fo propose
a crisp defimition. As an example, purely of a definition
which would suit the accuser's purpose, he gives: “maies-
tatem minuere est de dignitate aut amplitudine aut potestate
populi aut eorum, guibus populus potestatem dedit, aliquid
derogare" (Invent, 2.17,53)., He comtinues: "post erit

Firmand i iptio. ea autem Infirmabitur,
o1 falsa demometrabitur”, (CE. Auct. Yerema, 2,12.17)%

The significant point sbout these passages is the
springing to mind of the words 'magnitudo’, 'potestas',

1 But sse pp. 58-60 helow for the significance of these
passages in regard to the Lex Appuleia maiestatis.




timperium', ‘dignitas® and 'amplitude' when maiestas is men-
tiemed.  Cicero, with perhaps greater semsntic insight than
his critics, does not attempt a comprehensive definitipm.t
Rather does he give “specific examples of what Lhe is] talik-
ing about™, namely, certain attributes which contribute to
the matestas relztionship. The impaizment of any of these
attributes tends to 'diminish’ Roman maiestas, that is, to

. prejudice the continuance of a relationship in which the

; Roman People is the ‘maior’. These attributes cannot he
stated exhaustively, but an attempt can be made to analyse
certain aspects which the Romans regarded as mecessary feat-
wres of their walestas, an analysis whick will pevhaps meke
clear some of the principles which guided them when they
came to formulate the crimen maiestatis, It is proposed to
pursue the concept of maiestas in its principal connotation,
. : as a reiationship betwedn semtiént beings.?

2 B N B. THE MAIESTAS QF THE GODS

- Maiestas was regarded by the Romans as primarily ex-
pressive of a relationship between the gols as 'maiores' and
wen as minores’, arising out of the inherently superior nature

1 It is doubtful if Cicero would have approved the purple
passage of Drexler (205-6): "Maiestas ist dem, der sie be-
sitzt von Natur. wesenhaft eigem, Sie ist ... das Numinosum,
und daher sowchl ein Fascinosum wie ein Tremendun, d.h, sia
ist von stirkster mmittelbarer, suggestiver Wirlung,  Sie
ist Macht, aber nicht die Macht Hus' -rer Mittel, somdern
allein kraft des Eindrucks, dem sich niemand emtzichen kanm,
der ihr begegnet, Sie ist 'Herriichkeit' und daher mit
den Simnen
Sie erweckt und fordert Schen und Verehrung, ja Untemetf\ms

: sie bindet und verpflichtet und ist deher zugleich etw:

: Sittliches, im tiefsten wirklichkeitsbezogesen, d.h. relig-
iBsen Sinn."

i 2 There are other commotations, Wagenvoort (106f, 123
i and n.3) cites the mafestas of herbs, oxen, and the pover of
: speech in support of his ‘mema’ concept.
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of the former. The earliest mention of miievras™ is in
the *. * of Livius And > where the divinity pre-

sents herself as ‘maiestas mea’, The souraces

stress the divine origin of maiestas: “verun in deis genera-
Liter primum maiestatem ipsius eorum naturae venerabimur,
deinde proprie vim cuiusque et Snventa, quae utile aliquid
hominibus attulerint” (Quint. Inst.Orat. ...7.7; ef. cun. Ben,
u,19.%). Cicero argues that if the gods do not disclose the
furture to men, the reason may be : "nun censent esse swae
maestatis praesignificsre hominibus gquae sunt futura™ (bivin.
1.38.82). He proceeds to controvertthis postulated reason,
and concludes: "neque hoe aliemum ducunt maiestate suaj
nihil est enim beneficentia v 3 me

to ‘beheficentia’ underlines something which the Romans vegar-
ded as an iutegral feature of the maiestas relationship,

Men ave wider a duty of 'venerstio' towerds the gods, b in
turn tHé gods owe them benmefits. The bilateral obligations
which the relationship implies are clearly expressed by
Horace {Carm, 3.6.5): "dis te minorem guod geris, imperas”,

The divine origin of maiestas is aketched by Ovid
(Fasti 5.17£€) in a passege which draws atfention to several
important aspects of the concept. Before the hirth of Maies-
tas there were no mafor-minor relatienships (v.1f), and Jack
was as good as his master (vv,19f). Malestas is immediately
'magna’ (vv.258) - clearly so, for the relationship exists us
soon as there is a maior’ (cf. Wagemvoort 122) - and rega-
lates all relationshi ndun ommem® (v.25) .

1 Dumézil 9; Drexler 196; Kibler 543; Wagenvoort 123,

2 Although Gundel (289 holds that this reference "sfituz -
lich gar keinen Ashaltspunkt geben kawn".

3 The passage seems to be ndsunderstood by Drexier {199,
who cites only the first-mentioned (hypothetical) case.
But it is clear that Cicerc raises the first possibility only
in order to explode it, and makes his definitive point in
the second statement, = Cf. Cic. Nat, Deor. 2.30.77.




There is bilaterality of obligatiom, ‘pretims dignis’ in re-
turn for ’suspectus honorum’ (wv.31f), Moral associations
are emphasised: Malestas was born of %Honor and 'decens Re-
verentia® in lawful wedlock {ev.23£), and was associzted with
Pudor’ (v.29).  Maiestas bad to be defended by force of uams
against the assault of the Giants (vw.35-U4). Maiestas was
transmitted from the gods to the founders of Rome (vv.#5-8),

C. MAIESTAS POPULYL ROMANI

Parallel to the maiestas velationship between gods and
men was that bevwsen Rome and other peoples (Wagenvoork 123;
Dumézil 11), Wien the Rumans attributed maiestas to themselves
they were mindZul of its divine origin (Drexler 196). The
Gauls, bursting fnto Rome in 390 B.C,, "adeo haud secus gquam

in sedivm i viros

praeter ornatum Twmano etism
quam voltus gravitasque oris prae se ferebat simillimes dis™
(Livy 5.41.8. Cf, Cic. Phil, 6.18), Drexler (197) doubts
whether the sources anywhere distinguish between the majestas
of the gods and that or the Roman people. This circumstance
suggests that the change from one focal point of maiestas to
another was accepted as a natural development, Inhevent in
the concept.

Juno, consenting to the union of Trejans amd Latins
from which the Roman race will spring, prays for one comces-
sion:

Illud te, mulla fati quod lege tenetur,
pre Latio obtestor, pro maiestate tuorums
cum iam conubiis pacem felicibus, esto,
component, cum fom leges et foedera fungenmt,
ne vetus indigenss nomen mutave Latinos,
neu Troas fieri fubeas Teucrosque vocari,
aut vecem mstare vires, sut vertere vestem.
sit Latium, sint Albani per saecula reges,
sit Romana potens Itala virtute pmpago,
oceidit, oceideritque sinas cun

(Vergil Asn, T 815-28)

Dumézil (0F) understands the passage as emphasising




the special reletionship between Jupiter and the Latins, &s
the cultivators of Yuppiter Latiaris (heace: pro maiestate
tuorury’.  Because of that relationship the Latins ave super-
ior to the Trojans, who are the simple protéghs of Venus, and
+he charactex'isti‘. Latin name, language and customs (partict-
larly Elﬂﬂung) should not be allowed to disappear before
those of the Trojans, militarily superior though they msy be,

It may be cbjectad that the Trojans, as the conguerors,
can scapcely be said to be the inferfors of the Latins®, In-
deed Jupiter bas already mede it clear (vv, 798Ff) thar there
can be mo setting aside of Trojan physical superiority. Two
i foms seer 3b), If Dumézil (11.1) vightly
takes ‘pyo maiestate tuorum’ to mesn by ressuan of, in propor-
tiom te', then it must bp asmumed that Vergil intends tu dis-
‘inguisti between the maiestds resuiting from physical superdor-
ity and that which i i of 1 and
vustom; in the latter sense Latin majestas is regavded as al-
ready existing. But if 'gro' mwesns Tom behalf of, in further-
ance of', the unreal partition of malestss is svoided, snd
Latin maiestas does Dot yet exist, This 3s perhaps Versil's
whale point. Juno proposes a compart, a concession in return
for the withdrawal of her oppesition - jn other words, @ bi-
luteral malestas agreement. She well knows thmt what she asks
will not follow in the ordinery course: "nuila fati quod lege
tenetur”, The 'lex fabi® mavks the Trojans out For damination
and maiestas, but Juno asks that the napural resndt be svoided.
This, rather than any thought of Jupiter's superioxity Yo

1 CFf, Bailey 171-2; "Thus by his chavacter as the supreme
protector of the State ... Iuppiter rose ... to a pesition of
unchallenged dignity; and his maiestas was the majesty of
ane irself, ... Iuppiter became in fact a magnified tribal

, and in worshipping him the Raman people saw but the re-
flected image of itself.”
Cf, Vepgil Aem, 1.281F: "mecumgue Fovebit/Romanos
rerum dominos, gentemque togakam”.
3 This point was made by Prx ofessuz- 1.3, Haarhoff of the
ity of the Witwal n the course of dis-
cussion,
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Venus, may be Vergil's meaning.’ The passage has echoes else-
where, particularly in regard to langusge and clothing as ele-
ments in maiestas: ‘“maglstratus vers pifsci quantopere suam
populigue Romani mai re se hing
cognosel potest, quod ... 1llud guogue magna cum perseverantia
custodiebant ne Graecis umguem nisi Latine responsa darent
(val.Max. 2.2.2); "neque Romani clvis [quidquem est] praeter
habitum vestitumque et somum Latinae linguse® (Livy 29.17.11).

Roman maiestas was primarily an attribute of the Roman
People as a whole - ‘maiestus populi Romani'- in velation to
other peoples.?  The Homan Peopl:, in virtue of its maiestas,
made claim to und from all
other peoples (kilbler 542), That claim might be contested,
and the Romans had to be alert to maintain if; the relation-
ship night be breached (laedi, violdri), and the superiority
of the Romans diminished or lessened (imminui, minui, deminui},
so that maiestas had at all times to be defended and preserved
(servari, comservari) - {Drexler 196, 193}, The point is fun-
damental. The majestas velationship was an uneasy equilibrium,

aiways exposed to disturbance, and always needing positive
action for its maimtenance,

When the Romans reguluted their relations with ather
states they i ired the other ing pacty to
bind itself to vespect Roman maiestas. The locus classicus
ie Livy (38.11.2) on the treaty with Aetolia in 189 B.C.:
"imperfum maiestatemque populi, Romani gens Aetolorum conser-
vato sine dolo malo™ (Cf. Polyb. 21.32.3). The clause
" jagestatem populi Romani comiter conservanto” was included

1 Cf. Servius (sd loc,): "si fataliter imminet ut a
origo Ramana dat, Troiani Italorum nomen
accipiant: ut Romani de Italis, non de Trodanis videantur
esse progeniti®,

2 Wegenvoort (123) cites, as equivalents of 'malestas
populi Romani': ‘maiestas populi’, ‘maiestas papuld Romeni
Quiritium’, 'maiestas publica’, ‘maiestas rei publicae®

eivitetis?, patriae?, ‘matestas nominis

Bubi
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in the treaty with Gades in 78 B,C. - which was possibly a
renewal of a similar tresty of 206 B.C, (Gundel 291-2) - and
the relationship thus established is analysed by Cicero
(Balb, 16.36) s follows: "Deinde cum alterius populi maies-
tas consarvari jubetur, de altero siletur, certe ille populus
in superiorxe condicione causaque ponitur cuius maiestas
foederis sanctione defenditur¥. Although the 'foedus ini-
quar?, nanely the form of treaty which included a 'maiestas’

ion to Rome more

clsuse, was tn impose
directly end effectively than & 'foedus sequuml', the Romens

were concerned to present the maiestas relationship as not
oniy imposing obligations on the 'minor|, but conferring bene-
firs as well. Cicero (3alb, 16.37) makes the point in his
discussion of the Gaditanian treaty" VPotest esse ulla deni-
que maiestas, si impedi - quo minus per populum Romanum hene-
ficiorun virtutis cawss tribuendorum potestatem imperatoribus
nostris deferamus?®  This aspsck of maiestds recefved juridi-
cal racognition, for the jurisconsult Proculug was at pains in
the First cemtury A.D,2 to emphssise the 'free' status of the
‘majestas minor’: "liber autem populus est is, gul nullius
alterfus populi potestati est subiectus: sive ,.. foedexe
comprehensum est, ut is populus alterius populi maiestatem
comiter comservaret. hoe enim adicitur, ut intellegatur al-
terum populum superiorem esse, nom ut intellugatur alterwn non
esse liberum: et quemadmodum clientes nostros intellegimus
iiberos esse, etiamsi neque auctoritate neque dignitate negue
viribus nobis paves sunt, sic eos, gui maiestatem nostram

1 on the 'foedus iniguwn' as an instrument of imperdalism
see particularly Sherwin-White (Cifizenship 132-25, 149-63).
Cf. Gelzer (RE 12.959-60); Grant HOL-S, Cold @79 believea
that until the Social War the purpose of the ‘malestas’ treaty
was to vest the populus Romanus with the exclusive command,
and therefore with imperium, vis-d-vis the Italian eities,
but this does not mccount satisfactorily for the Aetolian and
Gaditanian treaties, For the view that the 'maiestas’ treaty
was not older than circa 206 B,C. see Gundel €93-4.) Tdubler
(62-6,50-1,56 ,450~1,456) is still authovitative on the recon-
struetion of the Torm of a 'maiestas’ treaty and on the Flue-
fuations in the degree of subordinatien which such a treaty
imposed,

2 ror Proculus see Schulz (Legal Sciemce 103,119,120},
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comiter conservare debent, liberos esse intellegendun est®
(big. 49.15.7.1).%

Proculus heve draws attention to two coneepts of dm-

P to an ing of . namely ' A
and ‘vires dmpares’”, "Dignitas' was “der dem Semator
Rang im politi Leben" (Gelzer 83), or "rank,

prestige and honour® (Syme 13; of. Taylor, Palitice 33),
"Dignitas® is not to be identified with maiestas merely De-
cause Cicero uses it by way of illustration in some of his
'maiestas' pagsages’. The parallel which Ciciro draws is
that, as a prominent man has rank and prestige vis-3.vis other
men, so Rame has maiestas as against other peoples, ‘Digni-
tas! connotes a man's place in the queue within the Reman body
politic; maiestas signifies Rome's place in the international
field, Proowlus' notice of ‘vires impares' on the part of the
'minor! as a feature of maiestas raises the curious distinetion
between theory and practice which warked the attitude of the
Romans to their maiestas. During the Second Punic War, Hauno,
attempting to detach Nila from the Roman alliance, "“ilannibalis
virtutem fortunamgue extollit: populi Romani obterit senes-
centem cum viribus maiestatem” (Livy 23,43,10), The Nolans
base their rejection of the Carthaginian overtures on the
advantages inherent in the Roman connection: "multos ammos
iam inter Romamum Nolanumque populum amicitiam esse, cuins
neutvos ad sam diem paenitere; et sibi, si cum fortuna mut-
anda fides fuerit, sero iam esse mutare” (Livy 23.44.1).

This passage has persuaded modern scholars that physical super-
iopity was not essential to maiestas (Dumézil 1l and n.3), and

1 the meaning of *libertes’ see Kumkel B25-46) Cf,
Grant 901.5) .

2 Cf, 'dignitar° in Cie, Orat. 2. 16"' Part,0rat, 103;
Invent, 2.53; and Auct, Hevemn. 4,25.3

3 ‘Muctoritas' was pot an slement of maiestas in the
Republican peried (Gupdel 300-1},

4 Ppart.Orat, 30.105; Orat 2,39.164; Invent 2.17.53,




even that maiestas could not be based on external power at all
(Drexler 201). This is a tribute to the skill of Roman propa-
gandists, for after stating the noble semtiments which moved the
Nolans, Livy almost casually discloses the real reasom: "oum
iis qui ad sese tuendos venissent ommia sibi et esse consow
ciata et ad ultimun fore™. In case the recollection of
maiestas had been dimmed, "ii qui venissent™ would remind

the Nolams of their duty. Elsewhere Livy makes it even plain-
er that = wag indis to Thuic tantae
‘tempestati cum se consules obtulissent, farile experti swit
parum tutam majestatem sine viribus esse (2,55.9).

At the same time, however, Rome resclutely set hep
face against a velationship based solely on force. There van
be mo doubt that there was, on the Roman side, a deliberate
acceptance of the fact that a stroung ckligation rested on the
waise? to maintain a high moral standard in its dealings with
the “minor®y It vas immoral, and thevefare culpsble under
the crimen maiestatis, for a proconsul to execute a Saul for
the entertaimment of his mistress (Sen. Controv. 9.2.13ff:
Livy 39,42,10); the perpetrator was stigmatised "quod mwplis-
simi hohoris maiestatem tam taetro facimore inguinaverat®
{Val, Max 2.9,3), in that “cum probro privato confungeret im-
perii dedecus™ {(Cic, Semect. 12.42). It was Immowai to ili~
treat Gallic (Livy 6.1) or Punic prisoners of war (Diod, 2.
19). The principle received formal legal expression under
Diocletian: "nihil enim nisi sanctum ac venerabile nesira
jura custodiunt et ita ad tantam magnitudinem Romans maiestas
cunctorum numinum favore pervenit, guomiam omnes leges suas
religione i i i devinxit™ {Collatio
6.4.6), The law-minded Romans consistently stressed that the
maiestas relationship was a bilateral contract, with duties snd
benefits on both sides. Cicers notices that "conservanto”
in the 'maiestas’ clause of a treaty is a term more apt "in




legibus guam in foederdbus™ (Balb, 16.36}, It is no accident
that the verb is used so in relati

‘to mafestas™, for it regularly descvibes one of the duties

to which a vontracting party was bound in Roman Law,  Thuss
g -er {im ma | ut alium nobis
obstringat ad dandun aliquid vel faciendum vel praestandum™
(g, ¥4.7.3pr; of, Gaius %.2). As Dumézil (U1) aptly puts
its "Aussi sa maiestss n'a-t-elle pas eté la consequence
fortuite, mais la on presque juri presgue

le, de son et de son empive ...

D. DERIVATIVE MAYESTAS

Magistvates had maiestas’, hut the concept was &
1smited one, for a magistrate hud maiestes solely in virtue
of his office, which he held only becalse the populus Romenus
had appointed hiwm to it: "maiestatem mihusre est de dignitate
aut amplitudine awt potestare populi mut eorum, guilugs populus
potestatem dedit, aliquid W 1
was an extension of 'mafestas populi Romeni', and suhordinate
to it (Drexler 197). The comsul P, Valerius Poplicola "sub-
missis ftms in i gratun 1d multitudini
spectacuium fuit, submissa sibi esse iwperii insignia confes-
sionemgue factam pepuli quam consulis meiestaten vimgue maiorss
esse” (Livy 2.7.7,) It was requived of Appius Claudius "ut
tantam consulaven maiestatem esse vellet gquanta esse in

1 Cie, Divin, 1.38,2; ¥at, Deor. 2.30.77, Ovid Fastl
5.48,

2 Utschenko (vited with approval by Gundel 288, 1) takas
the dismetrically oppceite view: “Molestms
den Begriffen, die das ius bildeten, Sondern das fas.

3 Pallack 101-1; Xilbler S43; Wagenvoort 125,

4 pie. Invent, 2.17.53, Cf. Pollack 101-2,106,164;
Hagenvoort 125, I‘)Enger (Review of pollack 486) vegavds

i i ically oldexr thau

populi Romanif,
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concordi eivitate posset" (Livy 2,57.3). This further
gradation of melestas agrees with the position of the populus
Romanus as a ‘minor' as against the gods, but = 'maior as
against other peoples, for the maiestas relationship was a

, and the ination of one maiestas to another
was integral to the concept (Pumézil 5). Thic was possible
only because maiestas was a relationship, and mot an attreibute
in isclation. A magistrate, no
of maiestas, could not maintain his majestas against the Roman
People. The latter was the 'maior! in relation to its dele-
gate, the magistrate, and he in turn was the 'maior' in re-
lation to individual citizens,

It has been suggested that the Senate, as a body,
1267}, but the better view is
that in the Repuhlic maiestas was confined to the People and
its magd , with ' * as the te expres-
sion for the Senate's position’, It has alse been sald
(Dumézil 12) that the concept of 'maiestas plebis’ arvse during
‘the struggle between the ovders: "Meiores vestri, parandi iuris
et maiestatis constituendae gratia, bis per secessionem armati
Aventinum cccupavere” (Sallust Jug, 31,17). Dumézil (loe.
¢it), takes "parandi ... gratia" to mean ™o ecizblish their
natural superdority”, that is, a superdority which in fact
existed; in virtue of its numerical superfority the plebs
could have existed without the patrician minority, but the
converse was not possible, No doubt 'maiestas®, in the

general sense of a 'mai r’ rel y is

of the relationship between plebeians and patricians, but
when so used it does not connote 'maiestas populi Romani'.
It should be emphasised that the legal affiliations of
maiestas (pp. 8-12 above) are of paramount importance.

1 Mommsen (Staat 1032,1033 and r.1}; Balsdon (Muctori-
tas 43-4).
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Those affiliations applied exclusively to 'maiestas populi
Romani®, and not to any other concept to which the word
tmatestas’ may have been loosely attached. The concept of
"maiestas populi Remani', in the sense of that particular
maior-minor relationship which was the only such relationghip

+ be recognised by Roman Law, was a technical legal concept
of such a distincetive and exclusive kind that it would mot he
Jneorrect to write it as 'maiestaspopulivgmani®, In the same
way @s 'paterfamilias'® means a great deal more than the neutral
tfather of a family', so 'maiestaspopuliromani' was an indivie
sible expression, greater than and different from the sum of
Sts parts, and connoting a specific legal notion with external
and internal manifestations, Externally the comcept meant

the supremacy of Rome as against ail other pecples, and re-
ceived its legal expression in the ‘maiestas' treaty, the .
sanction of which was war, Internally it mednt the suphemacy
of the populus Romamus, that is, the State, over the wagistrates
and the general body of citizens, and received Its legal ex-
pression and sanction in the crimen meiestatis imminutae.

The crime of 'diminished maiestas' is 'definable no more
readily than the concept of maiestas itself, but the 'defini-
tion' of McFayden (208) will sexve as a rough guide, namely

cond -ct tending to diminish the 'greaterness’, i.e.
the power and dignity of the Roman People - in-
oluding ,,. assistance rendered to an ememy, or
levying war against the government, but also any
maladministration of provineial or other public
office which tended to weaken the empire or in-
jure the good name of Rome-,

Valerius Maximus (2,10), in a chapter entitled "de
masestrte’, gives a nunber of examples of "maiestas clarorum
virorum', This Iollews a chapter entitled "de cemsoria
severitate", and begins with the chservation: rest et illa
quasi privata cemsura maiestas clarorum virorum, sine tribu-
nalium fastigio, sine apparitorum ministeric potens in sua
amplitudine obtinenda™, The 'majestas’ here discussed is not
the concept which has heen analysed. The ‘clari viri' ave
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not examined as magistrates of the Roman Peoplel, and the
examples given show that the protection Jf their 'maiestas’ was
not to be found in the law, but in their own dignity. Some
of the examples may be noticed, however, as they offer usefal
illustrati of the moral of When
Metellus was charged with extortion the Covrt Tofused vo look
at fie 'tabulaw®, Holding that the proofs of homest adminis-
tration were not in his records but In his way of 1ife (2.18.
: 5. P, Rutilive, having been convicted of extortion, was so
! recelved by the cities of Asia that his journey was a tefunph
vather then exile (2.10.5). The Cimbrian appointed to kill
Marius was so overwhelmed by his ‘claritas that he cast away
his sword and fled (2,10.6), When M. Porcius Cato attended
the theatre the people did not dsve to ask that the ‘mimae’

: disrobe (2.10.8).

! 1 This Is clear from the pun (2.10p¥): "quam recte
' quis dixerit longum et beatum homorem esse sine honore®.




CHRPTER II

IHE GRIGIN OF THE CRIMEN MAIESTATIS

A. PERDUELLIO IN THE THIRD AND SECOND CENTURIES B.C.

ZLROUELLID IN TP THIRD AND SECOND CENTURIES E.C.

A *lex maiestatis' which was introdured in the first
or second tribunate of L. Appuleius Saturminus, in 103 or 100
B.C,, was the first e of the erimen
mad ist, and it is with this in mind that H, Last
(EAH 9,296) says that the crimey majestatis was 'invented' im
103 B.C.; his argument is (CAH,IS9£f) that until the ldw of
Saturninus the only competent charge against those, particular-
1y gemerals, who avted to the detriment of the State was ong
of perduellio. Professor Last also believes that the crime
of perdueliio was ill-guited to the purpose of the Fopular
fartion, as thet purpdse was fevealed in a series of prosecu-
tionk of genersls in the last decade of the second century
B.C., and says that Saturninus found a more suitable vemedy
in the ‘invention' of maiestas. The suggestion will be, how-
ever, that the sources mention the criien wafestatis aa carly
ag the thivd century B.C., and that there is nothing anachro-
nistic in such veferences, It will also be suggested that
even the ebsence of the word 'walestas’, in relztion to the
eriminzl law, does nat necessarily mean that the crimen
maiestatis did not exist before Saturninus, for specifie

ion of erime was 1 in the earlier Republic
{Mommsen, Straf 527) and, in common with several other crimes,
the p Y i of is largely a mafter

of i{nference,

1 But see p. 38 below.
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The relationship between perduellio and the crimem
maiestatis is @ skein so tangled that its unravelling depends
largely on the individual observer's point of view, Some of
the attenpts which have been made to state the diffevene
between the two crimes will serve to illustrate the pofar.
Zumpt (2.1.235) says: "Jedar vor der Volksversammlung ge-
fiihrte Capita war efn Perduelli, R
Mithin bezieht sich dieser Ausdruck auf das Verfahven, nicht
wuf das Verbrechen. Dagegen Verletzung der Majestt ist
immer ein besonderes Verbrechen gehlieben ..." Mommsen
(Straf 539) believes that the two conrepts were contrasted
*quz insofern, als zwar jede landesfeindliche Handling ein
Majesttsverbrechen, aber nicht figlich jedes Majestlts-
eine indliche Hardlung genannt werdsn
kann"; maiestas includes pevduellio, "aber reicht weiter,
und +ie eine i ige 1ische
Bebandlung und eine mindere Strafe ..." (Pf. OCD §63).
Kithler (545) holds that the distinction turmed "nicht um
zwei konzemtrische, sondern cher uwm zwei sich schreidende
Kreise". Brecht (Perduellio 264-5) comsiders that "Perduel-
lio war nie in Gesetzparagraphen gefasst, sondern ... stets
das, was die jeweiligen Anklfiger vor dem Volk darmus machten™;
in this respect it was camtvasted "zu dem sehr frilh in geset-
.+3ichen Normen festgelegten crimen laesae malestatis ...™>

In recent years it has been realised that the voxrect
approach to Roman Crininal Lew is by way of the procedue
which was adopted for the pusishment of criwe, rather than
by attempting to differentiate ome crime from another ca the
hasis of watertight compavtments, each with its appropriate
compartmen* of substantive Facts. This view has been crisply
stated by Brasiello {cited with qualified approval by Avchi
3uy:

£ 11 processo, o meglio il tipo di proceseo,
che conduce alla repressione di aleuni fatti,
che imprime a guei fattl un determinato

carattere; ed & cpportuno che segua anche la
precisazione delle linee fondamentali della

1 For other views see Rein 473-B0; Schisas 128
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repressione, in guante la pena assame una
importanza, e di al fatto una impronta, che
maacha nel diritto modermo. Tutta la evole
uzione storica dei singoli crimini ¢ in
funzione della evoluziong del processs, e
anche della repressione.l

The problem of perduellfo and maiestss should be limked
to the jurisdiction of the popular assembly sitting as a coust -
ivdicium popuii., It is generally accepted that in the third
and second centuries B.C, political prosecutions were brought
exclusively hy plebeian tribunes and sediles, Girard
(Organisation 239) puts ir as follows:

Ils{se, les tribunes sont arrivés A s'erroger

le monopole de faif des poursuites politigues

Les chefs revolutiomaires de la plébe sont,

apres 1'égalisation des patriciens &t des

plebeiens, devenus ... les magistrats de 1'Etat

les plus directement préposés & la surveillancg

du fonrrionnement régulier de la constitutisn,?

The uriiical basis of the eriminal jurisdictaiun of
plebeian magistrates is, however, disputed, Mommsen has

1 Cf, Hendeyson 78. This view is, of course, mot entirely
new. A similar approach is formulated Ly Zumpt (2.1,235), as
far as perduellic - but not maiestas - is concerned,

Pollack (171-7) has developed a theme which gives & valuable
Jead to the essential distinetion beiween perduellio and
maiestes (pp.26-8 below). The merit of wodern scholare

such as Brasiello and Archi is that they have attempted to

find a way out of the cul-desac in which the study of Roman
Criminal Law was trapped when, as a result of Mommsen's
monumental 'Strafrecht!, there seemed to be nothing left to say.

2. Cf. Mommsen (Straf 156,2); Greenidge (Procedure 329)3
Botsford 317; Stre han-pavidson 1,167; lengle (Straf 15);

Siber (Analogie 7, 228); Jolowics 323-4;

358£f; Villers 310-1; Miceckini 113,126-8. A tribune could
not, in striet law, convene or conduet the comitia centuriata,
but did so by "borrowing the suspices" From a praetor - Mom-
msen (Staat 1,185); 3 1.156-8; 2u5;
Siber (Verfassung 228).

3 S(Xraf @5EE,40,1356¢,167,457,473£0;  Staat £.137£,150,
162£f; 3.1.354,)

2345
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postulated a ‘universal m jon' theory, according to
which magisterial coercitio’, which was the power to inflict
punishwent at discretrion, became judicatie (trial according

ta rules of law) whenever a magistrare imposed a capital
sentence or & fine exceeding 3020 asses {the 'multa maxima').
In gither event the acoused had the right of provocatioc ad
populum - an appeal to the comitia centuriata in capital ceses,
and to the comitia teibuta in the oase of a 'multae inrogatio'.”
; The in the last of the three
teontiones’ which made up the ' io" which he

so that the proceedings before him constituted the trial of
first instance, and the proceedings in the comitie were pupely
appellsrs,”  Mommsen's theory has been challenged by Brecht
(Komitialverfahren, passim}, who believes that the comitial
process was appellate only when the magisteate who conducted
the fanquisizio! had imperfum, A glebeidn tribune or sedile,
lacking i could not , and merely cop-
dueted a preliminary enguiry, at which he ected not as a ;iin\ge,
but as a prosecutor who propased a pemalty. The trial of first
instance was Jn the comitia, the magistrate again acting as &
prosecutor (Cf, Greenidge, Procedure 344f). Bleicken (passinm}

[

1 See Strachan-Davidson Q,38£%) For a clear exposition of
‘this concept.

2 Capital provecatio traditionally originated with a lex
Valeriz in 509 B,C., followed hy a lex Valeria Horatia in
%49 B.C, and a lex Valerda in 3008L, - Cic. Rep. 2.53f;
Livy 3,20¢,733,55.4310.9,38f,  'the current view is that only
the third Valerian is historde - Feuss 93£F,LINEE; Bleicken
{RE 23,2,2u86) Stuert Stavely 415, Sibex {Provocatio 379,
Verfassung 44F) vejects the first Valerian, but believes that
provocatio was introduced by the XII Tables, The traditional
laws oo the multa maxima' are the Iex Aternia Jarpeia of
454 R .C,, the lex Mememia Sesiia of 452 B.T,, and the lex
Jalia Papiria of 430 8.C, - Dionys. .0,50.1f; Livy 4,30.3.
Stuart Stavely (¥21) believes thot provocatio was first
introduced in resgect of the 'multa maxima', and later in
respect of capital sentemces. Bleicken (RE 23,2,245)) contra.

3 Mommeen is supported by Girard imation L10FD);
Strachan-Devidson 1,133ff (but with vesdrvations| 108);
Schulz (Principles 173); Lengle (Straf 16); Jolowicz 32UFE,
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holds that there was no 'true’ provocatio. A plebeisn
threatened with patrician cosrcion would appeal to a tribune,
who would introduce a plebiscite in the concilium plebis.

2s this was prior to the lex Hortemsia of 287 B.C, the plebi-
scite had no lagal foree, but gave the patricfan magistrate
notice of the will of the plebs (Cf. Stuart Stavely Y16£E,)
The third Valerian gave the tribunes the exclusive rigat to
prosecute political crimes and made the infommal appeal to
the plebs unnecessary, as the sole jurisdietion of the tri-
umes was a sufficient safeguard against patricion magis-
trates. It is felt, however, that it does npt make wuch
practical @i whether p; ic is s appel~
¥ late or of firet instance, Ii. either event there was a final
decision by the People, pursuant to proceedings whose initia-
- tion was the exclusive province of plebelan magistrates,

Perduel Lin was related to & 'perduellis’ or enemy,

; particularly an internal enemy.l Hemce the notion that it

: covresponded to modern treason, a parallel which fails in the
earliest known case, for it is not possible on this basis to
explain why the trial of Horatius, in the veign of Tullius
Hostilius, is described as one for perdueliio, im view of the
Fact that his crime was the murder of his sister (Livy 1.26).
The anomalies do not disappear with time, for it was also

; perduellfo when the tribune P, Rutilins prosecuted C. Claudius
Pulchey and Ti. Sempronius Gracchus in 169 B.C., for having

! ignored his veto end interrupted him while he was addressing a
contio (Livy 44,16,8; 45,15.8; Cle, Rep. 6.2.) Various
solutions to the problem have been proposed. Zumpt (L.2.331££)
suggests that perduellio be divorced from the notion of a

: 1 Redn 464-5; Zumpt 1.2.327; Mommsen (Stvaf 536); H.
: tast (CAH 9.159); OCD 663; Polack 167,2; Jolowicz 327;
Lear 13, Brecht (Perduellio 123) refers 'perduellis’ to
an eternal, and 'perduellio’ to an internal ememy.
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‘perduellis' or 'hostis®, anu be teken as a gensral tarm far
all capital prosecutions by tribumes in the comitia centurdata
(C£, Mommsen, Straf 545). Pollack (181.1) believes that
Horatius® erime was an injury to maiestas, because he kilied
his sister in the sight of the king and the people. The ex-
planation of Merrill (34£f) is that treason in the early Re~
publie was a broad comcept covering all cases of "dischedience
to the mandate of the state", and including "almost any of-
fence that appeared clearly to affect the state, and mot ...
primarily an individual¥; there was no technical term for
this loose aggregate of crimes, but when treason later came
to be koown as 'perduellie’ the term was applied :etrospec-
tively to the crimes which had existed before the designat-
fon (cf. Greenidge, Treason 229),

A froitful approach is adopted by Brecht (Perduellio,
paseim) , who believes that perdueilic had no application ta
tLandesvervat’ - hostility in extermal affairs, comprising
prodifio and serdous military orimes; these were punished
under magisterial imperium, and there was no question of a
trial in the comitia. 1In the cese of 'Hochwervat’ (hostility
in internal affairs), the ordginal perduellio was Taffectatio
regni' - any attempt to restore the monarchy. Tn the next
stage the tr°bunes used perduellio as an instrument of
'Lynchjustiz' sgainst the patricians. After the lex Hortensia
of 287 B.C. the tvibunes, acting for the whole commnity,
brought prosecutions for perduelljo against incompetent and
dishonest generals and magistrates, This was the great
tribunician Y * whict was against
"Amtsverbrechen'. In the late Republic perduellio degenerated
into a weapon of the Popular faction against the Optimates,
Elsewsere (RE 19,1,628, 635) Brecht adds that the crime was
perduellia only when there was a capital prosecution in the
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comitia centuriata, perduellio never having formed the subject
of & 'multae inrogatio’ in the comitia tributa.t

Brecht has given the correct historieal setting to
the 'Rechenschaftsprozess®, which is the starting-point for
the origin of the cvimen maleststis. A significant feature
of the ' T s that trd
were not merely an exercise of jurisdiction, but comstituted
an actual process of law-msking. Strachan-Davidsen (1.105£€)
‘believes that the Roman Criminal Law originated in wagisterial
prosecutions in particular cases, which lud to the gradual
evolution of general principles of law. By siretching perduel-
lio a megistrate could treat any wrongful act as injurious to
the community, and punish the wrongdocr., It used not be as-
sumed that the acts in guestidn were previously laid down as
culpable; on the contrary, the plebeian tribunes estahlished
lishility in the case of political crimes by the very fact
of bringing a prosecution (cf, Merrill 34). Brecht {Perduel-
1i0 193) amplifies this view with the statememt that "Perduel-
lio war ... einfach das was [die Volkstribunen] dem Volk
erfolgreich als perdueliio hinzustellen wussten". Siber
(Analogie, passim) postulates a law-making process by
*AmEsvecht!, which was the extensive intewpretation of an
essumed 'Volkavecht', ALl these suthorities have conrectly
seen that tribunician prosecutions made law, in opposition o
Mommsen's rigid dogma (Straf 57): "Kein Delict ohne Criminalge-
setz, ‘winen Strafprozess ohme Prozessyesetz, keine Strafe chne
Strafgesetz”,

1 Bleicken (360f,368£f), following the road taken by Brecht,
believes that in the revolutionary period prior to the lex
Hortensia the d the 7 * of
patrician magistrates as perduellio, By the middle of the
Fourth century E.C. these prosecutions were no longer solely
in the plebeinn interest, but on behalf of the entive commn-
Ity, and the lex Valeria of 300 5.C. gave legal vecognition
To that situation, Towards the end of the fourth cemtury
recognition was also extended to 'multa' prosecurions by
tribunes and sediles (cf. Lemgle, Stwaf 17£).
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The ! ' was against the

following categories:®  the misconduct of magistrates and

pro-magistrates, especially warfare and

from a province, military failures, cowardice, ill-treatment
of allies and enemy prisoners, disvegard of the auspices, and
unfair Bivision of booty; retention of office beyond the due
term; biss in the administration of justice; geglect of
sacral duties; misuse of public Funds; the misconduct of
censors, tribunes, and inf ;5 and

of duty by legates, senators, and private individuals who
undertook services on behalf of the State, These principles
may he briefly illustrated by some of the cases, In 29% B.C.
the Senate refused L. Postumius a triumph because he had gone
from Samnium to Etruria without authority; he avoided a
tpibunician prosecution by staying away from Rome as & consul-
ar legate (Livy 10.37.6-12; 12.46.26). Tn 178 B.C, <the trdb-
unes, after guestioning M. Junius as to the unanthorised
Histrign war, asked why A, Manlins had not come to Home “ut
ratidnem redderet gznpulo Ramano cur ex Gallie provineia guam
sortitus esset in Histrlam tresisset?*? G Pldubius was
condémned in 146 B,C, for his failure against Viristhus ia

1 cf. Zumpt (1.2,305-23, 338-55); Mommsen (Staat 2,1,320-4};
Rein 481-93; Botsford 2u6-53; Siber (Analogie, pussin); Brechi
(Perdusliia 281.-302),

Livy #1,7.7-8,10, Professor §, Davis of the University
of the Witwatersrand suggested in the course of a discussion
thek there might be a between the
effuva and the Roman process "ut raticnem pedderet”,
Greek historians seem to have identified the two procedures.
Thus: &t wouwny suyxvel edadvOnaay (Dio £r.90 - Creen~
idge & Clay 80), &wvmeSOvvoy dpyhy (the censorship)
(Dicrnys. 13.6.5), and&yymeo8fvovc (tribunes) (Dionys.

The i i on

9.44,7) .
giving up office, to render an account of his administratien,
whereupon any citizen could indiet him in = private suit or

a public prosecution (Glotz 226£f). There is, however,
nothing to show that a Roman tribumician prosecution neces-
savily followed the vacation of office by a magistrate. It
depended entirely on whether a tribune decided to prosecute.
I+ seems clear from Cicero (Leg. 3,20,47) that the introduc-
tion of the calling to account which he advocates (expressly
on the lines of the Greek practice) would have besn an imnova-
tion in Roman Law.
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Spain {ppian Iber. 11.64; Diod, 33.2); Zumpt (L.2.345; of.
{Auct.) RE 21.9) says that the crime was majestas, but the
procedure was that of perduellio - a capital prosecution in
the comitia centuriata. In 136 B.C. M. Aemilius Lepidus,

in breach of an express directive from the Semate, made war
on the Vaccaei, bul unsuccessfully, He was relieved of his
comnand and consulship, and condemned on a "miltse invogatio*
(dppian Iber, 13,81-3). In 241 B.C. the creelty of the
Attilil to Punic prisoners of war was so shocking that they
were tried, and narrowly escaped the death penalty & xotatom
xfvovor wiy “Béumv  (Diod. 24.12,3). In 20% B.C. Q.
Pleminius was tried for ill-treating the Locrians amd plun-
gering their temple at Rhegium (Livy 29.16.7 - 21.12); the
case is Linked to maiestas, for the Loerians complained that
Pleminius had kept only the garments and speech df a Roman
(cfs p.8 above), In 150 B.C. the praetoer Ser. Sulpicius
Galbd executed some Lusitanians and sold others into slavery,
in breach of the terms of surrender, In 149 B.C. the tribune
L. Scribonius proposed a plebiscite for the emancipatfon of the
enslaved Lusitanians, and Galba seems to have been prosecuted,
although the outcome is uncertain, Galba appealed 'ad
misericordiam’, exhibiting his two young soms to the People,
Livy {Per. 49) says that the result was "ut rogatio antigua-
retur”, but Livy (Per.Oxy. 49) says: "Ser. Galba de Lusitenis
reus productus. Liberaverunt eum fili, quos flens cowmenda-
bat®, In 363 B.C, the dictator L, Manlius was prosecuted

by a tribune “quod paucos sibi dies ad dictaturam gerendam
addidisset” (Cic. OFf, 2,31.112), and for levying troops
without authority (idvy 7.3.%). In 142 B.C. the praetor

L. Tubulus, presiding at a murder trial, allowed money to
influence the verdict. The following year the tribune P,
Scaevola introduced a plebiscite authordsing an enguiry.
Tubulus’ crime was maiestas in Cicero's day (Cic. Verr,
1,39), Misuse of public funds was the basis of the charges




against M. Acilius Glabrio in 188 B.C. (Livy 37.57,12) and
C. fucretius in 171 B,C. (Bivy 43.8),

! B. "JUDICIUM MATESTATIS APUD POPULUM®

! The 'Rechenschaftsprozess' was the basis of the crime
of perduellio ss it was developed by tribunician prosecutions
in the third and second centuries B,C. A8 so constituted
perduellio included the elements of a number of erimes which

1y Y

; pursuant to a far-veaching change in the administration of
eriminal justice. Beginning with the lex Calpurpia repetund-
arun of 149 B,C,, vardous crimes were regulated by laws which
created Yquaestiones perpetuas’ or permanent jury courts -
algo known as 'judicia publica’ ;l as distinet from the
*iudicium populi' or popular sssembly (comitiz centuriata
or tributa) sitting as a court, Jurisdiction in respect of
the category of wrongful acts enumerated in each lex was con-
ferred upon & court consisting of a body of jurors (Tiudices'}
under the presidency of a prastor,

1 Henderson 82 helieves that 'quaestio' end 'iudicium
publicum' were not interchangeable temms, but meant "a pro-
cess of inquiry’ and 'a siagle trial o judgment?, respec-
tively, She rather unfairly foists this notion on Mommsen,
who would no doubt have defended himself sdequately by eiting
Mager (Dig. 48,1.1}.

2 Monmeen (Straf 190,708): Strachan-Davidson 2,4£F,20£€;
Lengle (Straf 26). Modern yesearch, reviving a theory put
forward a century ago by Zumpt (2.1.51-4,70-92,131-2,136,
184-5), seeks to re-im the intveduction
the lex Acilia repetundarum of 123 or 122 B.C, (Hitzig 3-43
dadian, Graephi 208) of the class of 'iudices Gracchani?,
Henderson believes that the quaestio vepetundarum was
originally @ comprehensive criminal court for the trial of

; senators for various cyrimes, snd that sepsrate 'quaestiones'
for particular wes were First created by Sulla, Yor

an effective cruuscism of her hypothssis see Sherwin-White
(Extortion §1-3). Badian (Gracchi 209) argues well for the
theory that the 'iudices Gracchani’ were used for ather
'iudicia publica' as these came to be established on the
model of the extortion eourt,




™ L) r-

26

A pumber of ‘iudicia publica’ dealt with crimes wiich
had previously been prosecuted as perduellio, Thus, there
H were leges de repetundis, de peculatu, de ambitu, and several
leges maiestatis, Thews laws dealt with ‘Amtsverbrechen!,
and thus with acts which previonsly fell under the 'Rechenschafts-
prozess'.,  In other words, perduellic was partly fragmented
into a nurber of distinet crimes, sach with its own quaestio
perpetua, The present conmcern is with the fragment which
later made up certain forms of the ordmen maiestatis, mder
the leges mafestatis, There is reason to believe that this
fragment existed before 103 B.C., not mevely as an area of
perduellio which was potentially malestas, but specifically
28 the crimen maiestatis., Indeed seversl authorities enter-
tain this possibility, although without detailed analysis.
Siber (Analogie $1) says that the malestas laws of Safurnimus
and Sulla “fanden schon eine ausgedehnte Praxis vor, die sich
chne Gesetze und deren Analogie entwickelt hatte, 2180 nur
auf tribunizischen Amtsrecht beruhen konmte".  Kihler (546},
although ing whether txi 3 were speci-
fically For maiestas, admits that "es kann kaum bezweifelt
werden, dass der Begriff und seine Bereichmung lingst m
Volke eingewurzelt war, als gesetziiche Kegeling des Verbrechens
und das Straf daritber (ef. 2,398) .,

Pollack (154,161,166-77), although he bases himself
on certain cutmoded notions, has mede an analysis which seems
to open a worthwhile line of approach to the problem. His
theory is that it is unrealistic to seek at any stage for a
distinction between the facts which constituted perduellic
and those which made up the crimen maiestatis, In the field
of substantive law there was no differentiation of the wrong-
ful acts which weye prosecuted as perdueilio frem those which
formed the subject of a charge of maiestas, Both were simply
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the "Ausdwuck fir eine Buwme von Handlungen, die, weil sie
gegen die Majestit der sind,

werden. ... Der strafrechtlichen Idee nach sind ‘perduellic’
und forimen maiestatis! identische Dinge, In beiden Begriffen
spiegelt sich die Majestitsidee wieder, sie Fliessen unter—
schiedelos ineinander” (169). The difference between the
two was puraly 1 The orime was perduellio
when it was prosscuted by 'duoviri pevduellionis', with &
vapitel sanction, snd maiestas when it was dealt with undex
"des (ulisti Sahrven™, with a pital

756} .

In the first place it is objected that Pollack's

of the tive aress of perduellioc amd
maiestas is too widely stated, It is prefersble to regard
maiestas zs only ome of the component Eragments of perdusliiv,
taking the lutter in the geneval sense of all those 'Amtsver-
brechen! which formed the subject of the 'Rechenschaftsprozess®,
and in this regard Kibler's "zwei sich schneidends Krefea®
(above} is apt. For example, of the categories comstituting
the fRechenschaftsprozess’, that which consisted in the misuse
of public Funds seems to have been assoclated so sarly with
the crime of 'peculatus’ (for which see Siber, Analogie 19-20
that it should not be regarded as ever having formed part of
the 'maiestas’ fragment of perduellic, And the category which

warfare and dep: from & province was
ambivalent, in that it geve Tise in the last cemtury B.C. to
"Iudicia publica® for both maisstas and the crimen repetundarut
(p. -9 below), Secondly, Pollack's reliance on the 'duovird
perduellionis’ for cases of perduellic is searcely warranted,
The archaic iral iticnally at
the trial of Horatius, a ease whih no doubt reflects a very
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old procedure,’ but the process is not authentically attested
later than the case of M, Menlius in 384 B.C. (Brecht, Per-
duellioc 191.4%; 8iber, Verfassung 112), except for its artiti-
cial revival by the Popular faction in 63 B.C., for the trial
€ . Rebirius (pp. 35-7 below). It can safely be assumed
that this procedure became obsplete with the passing of the lex
Hortensia in 287 B.C., and the vasting of
Jurisdiction over perduellio in the tribuni pledis.? Thirdly,
by identifying the crimen maiestatis mxclusively with "das
Quéstionenverfahren® Pollack in fact denies the contemporavy

existence of perduellio and mafestas, for the first permanent
quasstio maisstatis was set up in 102 B.C, (pp.D-7helow).

It would follow from Pellack's theory that the crimen malestatis
was not known ‘ec nomime! witil that year, shich brings the
problem back to the position taken up by H. Last (p.16 shove),
It would also follow that until 103 B,C. "Handlungen ... gegen
die Majestit der were & ively pepduellio, But
Pollack's contention that the distinction between the two crimes
was purely procedural does, it is believed, give a valuable
indication of the right approach, It is suggested that atten-
tion should be directed to certain cases in the third mid second
centuries B,C,, where the same accused was tried on the same
faets by the comitia centuriata and the comitia trihu*ta in
turn, The facts of these cases fall squarvely under the
tribunician fRechenschaftsprozess’, and when they were prose-
cuted in the comitia centuriats the crime was perduellio, inm
the sense in which Brecht under=tands it (p, 22 above), ‘hat
was the orime when the same accused was brought before the

1 For the trial of Hovatius see Livy 1.26. Brecht (Komit-
ialverfagren 203; cof. Perduellio 126-32) is inclined to
accept the historical value of the trial, but it is described
as a "Rechtslegende by Mowmsen (Straf 155.1), and as "ganz

* by Siber ( 96) «

2 Brecht (Perduellic 191,4); Siber (Verfassung 127);

Botsford 243 ££,




—

)
|

29

comitia teibuta’ on the sam. facts?®

In 248 B,C. P, Qlavdins Pulcher, when told that the
sacred chickens had refuzed to eat during the taking of the
auspices, contemptuously threw them Inte the sea, "quasi ut
biberent quando esse nollent™ (Suet, Tib, 2; cf,Livy Per 19;
Val,Max. L.%.3.3 Schol. Bob. 27}, Clandius wemt on to suffer
& disastrouns defeat =t the naval batrtle of Drepana, He was
prosecuted by the tribunes in the comitia centuriata, expressly
for gerdueliios "dies el dlcta perduellionis a Pullio et
Fundapic tr. pl.”  (Schol.Bob, 27; ef, Polyb,1,52; Val.Mot,
8.1.4; Suet,Tib. 2). A storm interrupted the trial, thus
annulling the proncedings in accordance with the rule that
the assesbly had to give judgment without an adjourmmert:
foum comitia edus el fierent et centuriae intro duceremtur,
tempestas turbida coorta #ut; vitium intercessit (Schol.
Bob, 277 of, Civ.Dom. 1/.45}, An attempt to rehew the
charge of perduellic was vetoed by the tribumes: fpostea
tr, pl. intercesperunt, ne iidem homines in eodem magistratu

1 Alsoc known as the ‘cgecilium plehis', Op the ddemtifi.
cation of the twp assemblies against Mummsep, Staat 3,149.3,
322£%) see Botsford 119-38; Roos (passim).
There is, of course, no ion that the ' T~
prozegst did not: occur earlier than the third century B,C.
The tradition attests *Amtsverbrechen’ as early as W91 B.C,
{Brecht, Perdueilic 282-3) and ther:after a long live of cases
in the $ifth and fourth cemturies B,C.  See Jumpt 1,2,305-10;
Brecht (Perduellic 281-7), The principles emunciated in these
casas are gubstantially the same as in the cases uhich have
been seiected from the third and second centurdes B.C, to
i1 the * (pp. 23~5 sbove}, and
there is no doubt that a certain area of that process contained
the elements of the crimen maiestatis prior to the third cen-
tury B.C,, po less than &uring the third and second centuries,
The latter period is, however, selevted as the starting-peint
«f the orimen majestatis for two reasons. Firstly, prior to
the lex Hortensia of 287 B.C. the ‘Rechenschaftsprozess' did
a0t form part of the public eriminal law of the Roman State.
Secondly, it will be suggested that the first example of the
crimen meiestatis proper occurred in 249 B.C., so that to
alseve s cases grior to the third century might further illus-
“rate the general principles irherent in the crime of maleatas,
But would not teke the matter much Further as far 4s the first
appearance of the crime ‘e nomine’ is conceraed.




perdvcilionis bis eundem aceusavent” (Schal. Bob 27; of. Val
Max, 8.1 abs ¥).  Clawudius was then prosecuted by the same
tribunes in the comitia tributa, and was condemned and sen-
tenced to a fine of 120,000 asses: “itegue actione mutata
iisder: sccusantibus multa inrogata populus eum damnavit aeris
gravis CXX milibus" (Schol. Bob 27; cof. Polyb. 1,52), The
fine was caleulated on the basis of 1000 asses for each ship
lost (Cic. Nat, Deor. 2.3.7}.

The second charge against Claudius, in the comitie
tributa, is not given a name in the sources, but it may he
possible to supply one from the trial of his sister, Claudia.
In 246 B,C., when leaving the theatre, sie was jostled in a
cvowd,} and 1ll-temperedly regretted that her brother was
not present to reduce the vabble, as he had done at Drepana:
"Sed utinam, inquit, reviviscat frater aliamgue classem in
Siciliam ducat ztque istam multitudinem pexditum eat, guae me
nunc male miseram convexavit" (Gell, 18.6.2); “optaverat ut
frater suus Pulcher revivisceret atque iterun classem amit-
teret, guo minor turba Romae foret™ (Suet, Tib. 2; cf. Val.
Max, 8.1 damn, 4}. She was prosecuted by the plebeian aediles,
Fundanius and Ti. Sempronius, on a ‘multae Surogatio® in the
comitia tributa, and her sentence was a fine of 25,000 asses
(Sell, 10,5.3j. Her crime was specifically the ocrimen maies-
tatis: "quo nove move iudicium maiestatis apud populum mulier
subiit® (Suet. Tik.2}., Gellius (10.5.3} does not name the
orime,

Suatorius! reforence to a "iudicium malastatis®
should not he dismissed as an anachronism. He says that the

1 So Gellius 30,65 Val.Max. 8.1, damn.t; and Livy
Per, 18, Suetonius (Tib.l) says that her carriaege was ob-
structed in a crowdsd stveet,
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trdal took place *apud populum', which hure means the omitia
tributa on & ‘multae inrogatie’, amd theve is no reason to
suppose that he is confusing the court with the '{ndicfum
publicun’ {quaestio perpetua) which sometimes still dealt

with meiestas in his day. 4nd "novo morn' suggests that his
source was specifically mindfu} of the law in the third centuy
B.C., for the crimen maiestatis and the gupestio majestatis
were no novelty in Suetonjus' day, His source mey have heen
nceius Capito, a prominent jupist under Augustus, and the
founder of a law-school (3chulz, Legal Scdence 119), In this
regavd the remark of Gellins (10.6,4) is significant: "Id
factum egse dieit Capito Ateius in commentardis de Iudiciis
Publicis.

The historical background (f. Prank, CAH 7,6B7-9;
Sewllard 168-70) favours Suetonius, Drepana, as the only
sericus naval defeat suffeved by Rome 'in the Fivet Punie War,
was a direct threat to Ler entire position, It was Followed
by the loss by L, Junius Pullus of a convey to the Funic Fleet
under Carthalo, ana Rome was left without s navy, Bankruptey
threatened, and a call for new crews might drive the allies to
yevolt, The policy was mereiy to hold on. In 246 B,C., the
very year of Claudis's fll-timed remark, Hamilear struck at
the Tear of the Romsn armies besieging Drepana and Lilybaeum,
established himself on Mt, Heirkte and anchored a fleefr at its
foot, a position From which he was to hold the Romans at day
for three ysars, In the tense atmosphere of the time Claudia’n
words may well have heen interpreted as a diminution of Roman
maiestas.

Claudia was prosecuted in the same court as her
brothev, The same person was one of the secusers im both
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cases, namely C. Fundanius, es tribume against Claudiuns and
aedile againet Claudia (of. Broughton 1,215 £f), Her case
was aimost contemporanecus with his, Her offence was a me-
mark alluding to the occasion of his misfortune, A fing of
comparahle magnitude was imposed on her, Her crime was
maiestas while the chaxge agaimst him was not perxduellio,
Thers 1s a rveasonmable possibility that the second prosecution
of P, Clendius Pulcher was for the crimen meiestatis,expressly
so deseribed, Hic case, then, mey Be noted as the esrliest
nown i where the ' was pursued
in the form of the crimen matestatis.’

The rnonverse case is that of the mmmy contractor M.
Postumdus Pyrgensis, who in 212 B.C. oclaimed compensation
for Josses sustained by shipwreck; in faet he had fraudu-
lently gunk old ships. The ribunes L, amd Sp. Carvilius
prosecuted him, propesing a fine of 200,000 amses. Livy
{25.9.8-5,1} dees not name the crime, but it may have been
naiestas (Siber, Analogie 60; Mommsen, Straf 767.5}. The
offence fell under 'Amtgverbrechen', as Postumius bad under-
taken a duty on behalf of the State (cf, p. 23 above).
Postumius’ publican frierds stormed the Assembly, the tribunes
terminated the trial in wrder to aveid bloodshed, and brought
a speond prosecution, this time for perduellio; "Carvilii
tribuni plebis omigsa multae certationw ped capitalis diem
Prstundo dixerunt? (Livy 25.4.8),

1 Gundel 291-2 (cf. Sherwin-White, Citizenship 160} argues
that the Smaiestas’ treaty with Gades in 78 B.L, was a venewal
of an eazlier treaty of 206 B,C. which aleo contained the
'maiestas' clauae, This date is close enough to 249 B,C,

+o suppart the suppositlon thar the second half of the third
cemtury B_C. may have witnessed the more or less simultansaus
introduction of majestas as a techmical concept in the exter-
al end internel fields,
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Tu 211 B.C, & ‘multae inrogatie® was proposed against
the ex-praetor Cn. Fulvius Flacous, arising out of his disas-
trous defeat by Hannibal at Herdosea (Livy 26.3.5,8; Val.
Max, 2.8.3}, At the third contio it appeared that there had
not only been a rout, but that the cowardly flight of Filvius
had precipitated it. Thereupon, "tanta ira accemsa est ut
capite anguirendum contio succlamaret" (Livy 26,3.5). This
demand raised the gquestion whether, after two contiones on a
tailtee invogatio', the third could be capital. The tribunes
refused to intercede, and Fulvius was charged with perduellia,
This case is perhaps a better —uample of & change of Fforum on
the same facts than at of Postumius, The violent inter-
vention of the latter's friends may have constituted a further
crime, and therefore the perduellic charge was pressed “eum ...
vimgue eam contra rem publicam et perniciosc exemplo factam
senatus decresset” (Livy 25.4).  In the case of Fulvius the
charge was amended on the same faots, amplified hy the aggrava-
ting civewnstance of cowardice.

Cicero (Verr, 2.1.%.10ff) supplies a slightly diffevent
exanple, He says that if he does mot get a convietion against
Verres for extortion, he will charge him with peculetus, If
that fails, he will e him in the
If the queestio acquits, he will pursue him in the comitia
teibuta,] It is sigmificant that the immediate alternative
to the quaestio malestatis is the comitia tributa, which
suggests that the charge in the latter forum would alse have
been for maiestas.

Cicero, as a plebefan asdile (Braughton 1,220,3; 2,132,
136,5), had jurisdiction in the comitia tributa. The view of
Strachan-Davidson (1.108) that he was a curule aedile _fails to
take into account the lack of any precedent for a polirical

prosecution by a curule magistrate.
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In three eases the existence of the crimen maiestatis
in this period is attested ‘eo nomine', and not merely as u
matter of inferemce. The first is that of Claudia (pp. 30-3
above}. The second concerns C. Flaminius, tribune in 232 B,C,
who, while addressing the concilium plebis on un agrarian law
which the Senate opposed, was forcibly removed by his father,
Cicero {Invent, 2.17.52) eays that the father was charged with
maiestasy Tarcessitur mai . Befora Cicera’s

testimony s a meve rhetorical exercise,l it wowld be necessary
‘to dispose of the argument that Cicero is the best and most ex-
tensive souvces for Republican maiestas, and deals with it in &
Juristic manner, In the instent passage he sets out the con-
tentions of the progecutrion and the defence, and concludes with
the issue: "Iudicatio est: is i gui in
tribuniciam potestutem patrvia potestate utatur”. That Cicero
does not confuse perduellio and maiestas is shown by his speci-
Fie use of the word ’perduellio’ when he means perdwellio and
not maiestas, namely when he mentions the introduttion by

C. Caeljus Caldus in 106 B.C, of a law providing, for seeret
vdtii, th perduellio trials (Leg, 3.16.36). = IThe third case
is that of the prot 5. Quinttive F: who in 183
B.C, beheadad & Gallic prisoner for the e *ertaimment of his
mistress. Sepeca Rhetor (Controv, 25pr) attests a specific
charge of malestas, and some modern suthavities agree with him
{Kcbler 546; BDonner 18; Drevler 203), But according to
another tradition his punishment wes exclusicn frem the Senate
by the censor M, Poreius Cato, “quod amplissimi henoris
maiestatem tam taetwo facinors inquinaverat® (Vel.Max 2,9.3;
ef, Cic, Semect. 12,52Z). The difficulty is moticed by Gonin
(13), who says: “Die eiensardige is dat hierdie geval nie

1 The historinity of the case is accepted by Bonner 273
and Santa Cruz 92-3.
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voor die regsprekende instansies gedien het nde",  If the
case is to he sccepted os one of maiestas it must be on the
basie that it is evidence of a2 prectice which was subsequently
recognised by statute, In 10% B.C. a law proposed by L. Cas-
sing Longinus provided that those who were condemmed by the
People or dep of their i were to be from
the Senate (Ascon. 78C; Cie, Dom. 3L.83), ¥£ there was =
similar de facto procedure in Flamininus® time, his exclusion
from the Senate may have been preceded by his condemmation in
the comitia tributa, on a charge of maiestas.

The triel of €. Rebirdus in 63 B,C,, for his part in
the murder of L, Appuleius Saturninus in 100 B.C., is of some
to the above, for it may he
another example of a progecution for both perduellio and maies-
fag on the same facts, The case, whose difficultles are mot
resolved by the survival of a speech by Cleero (Pro Rabirdio
Perduellionis Rea), seems to have stapted before Caesar and
L. Crosar, sitting as duoviri perduelilfamis'.) Caesar com-
demned Rabirdus, who exercised his right of ‘provocatia ad
populum? , but the trial in the comitia centurdata was vitia-
ted when the praster Metellus Ce er atyuck the ved fiag on
the Janiculum, thus dissolving the Assenbly (Dlo 37.27-8).
The tribune T, Labienus, who played some part in the proceed-
ings before the *ducvirit,? then brought a further prosecution

1 As to whether they were appointed by the praetor or a
lex, and whether there was an immediate judgment .r an
‘anquisitio! in three foontiones’, see Brecht (Parduellio
179-82,186-9) and Siber (Provocaiio 382, Verfassung 112).
Perhaps the most intelligent attempt to resolve the diffic-
ulties of this case is made by Strachan-Davidson (1.188-203),

2 On which see Strachan-Davidson 190-1; Brecht (RE 19.1.
635-5; Siber (Provocatio 382); lengle (Straf 21),
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1n one of the popular assemblies, Despite Dio (37.28.4), it
should be inferred that there was & second trial, in view of
Cicero's assertion (Rab, Perd, 6,18; cf.6.19) that if he seve
undertsking the defence 'ab initio' he would admit that Rahirius
killed Saturninus, but that he is precluded from doing sc he-
cause the falsity of the allegation has alresady been demon~
strated by (. Hortensius, who previously appeared for the
accused, The guestion is whether the second trial, which
seems to be the one at which Cicerc spoke, was on a charge of
perduellio (Brecht, Perduellio 178.3; RE 19,1.638) or maiestas
{Pollack 176.3), The second trial included a nunber of minor
charges (Cic. Rab, Perd. 2.7-8), but the death of Saturnimus
was brought up again, although in a slightly diffevent form.

In the first iral) trizl the al was: “C, Rabiri
manit L, Saturninum esse oceisum™ (Rab, Perd. 6.18), But in
the second trial It was: "interficiend{ Satwenini causa C.
Rebirium arma cepisse”, and Cicera was not preciuded from ad-
mitting this allegation (ib.). It has been suggested (Pollack
176,3) that the second trial must have been for mafestas, be-
cause of "ius omne retingndae maiestatis Rabirli causa eontine-
batur” {Cie. Or. 29.162), But ticero probably means something
quite different, His point is that to prosecute Rabirius is
to deny the validity ot the 'senatuseomsultum ultimum' which
advised the mupder o! satwmimis, a point which he makes even
more forcefully whe ne says that the decree anthorised the
consuls to see to it "ut inm pouli

tur" (Rab., Perd. 7.20; cof, 1.2), There is the ful_'thﬁx‘ aiffi-
culty that the charge does not seem to have hee~ based on the
faot that the murder of Suturninus wa. an attack on a magis-
trate; it was rather a straight allegation of murder ({Mommsen,
Straf 358.1; 532.4; Brecht, Parduellio 370-1,173.2,277}.

). Is this a sly thurst by Cicero at his great forensic
rival?
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The minor chavges (Reb. Perd, 2.7-B) could well have been
prensed on @ "multae inrogatic’ rather then a capital charga,
md 4t seems that they were brought in the same (secand)
trisl #s the charge of having taken arws in order to kill
Saturnimus (Rab, Perd, 3.9, 6.1). Furthermore, a second
+trial for perduslifo would have breached the wule laid down
in the case of P. Claudive Pulcher (pp. 29-30 ahove). On
balance the evidence sesms to favour the view that the second
trial was for maiestas, and If so it lends suppart to the
theory which has been propounded, namely that when the
‘maiestas' fragment of perduellin was prosecuted in the comi-
tia tributa on a 'multae inrogatio?, the crime was expressly
the crimen maiestaris,

1 Momsen's theory as to the origin of the crimen

ig pan WOre Comv y b when the
guestion of tribunician ssnmsanctnty as an element in the
erimen undsxr See pp.239-41

below,
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CHAPTER :TIT

IHE LEX MAYESTATIS: SATURNINUS

A, INTRODUCTION

In a certain sense it can be said that, in the same
way as the principles which wers subsequently enshrined in the
crimen maiestatis go back o the fifth century B,C. (.29 n.2
above}, so legislation in respect of acts divected against the
maiestas of the Roman People has its roots in laws which were
introduced, or are attested as having been introduced, long
before the crime specifically known as the erimen maiestatis
was recognised by the public criminal law, In this sense
mafestas legislation may be supposed to have begunl with the
putative lex Icilia of 492 B.C., vhich forbede the intexruption
of & tribune who was addressing the concilium plebis,® a prin-
ciple which was applied in historical times in cases such as
those of C, Flamininus (pp. 34-5 above). A fair case has
been made out (Brecht, Perduellfo 142-50) for a primifive 'lex
perduellfonis’ which is equated to the 'lex norrendi carminis®
to which Livy (1.26) refexs in his sccount of the trial of
Horavins, It has been suggested (Pollack 168,165 and m.2)
that the concepts underlying perduellio and maiestas were
dealt with in the XII Tables, although not ‘eo nomine’, a
view which is supported by the reference of Marcian (Dig. 48.
4,3}, It has also been suggested (Lear 19) that the

1 fThe so-called 'law of Romulus, which is supposed to have
subjected breaches of the patron-client relationship to the
law of proditio (Dionys. 2.10,3) cannot be seriously considered
as anything more than the propaganda of a poiitical pamphleteer
under Cassar or Augustus - Premerstein 8-12; cf. Brecht, Perd-
uellio 34.4l; Gundel 207.4, .

7 Siber (Analogie 29, Verfassung U1,82); Niccolini 44-50.
On 'leges sucratae’ see also pp2R-5below.
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Lrun de 1ibus of 186 B.C., 1. '~h advised
the consuls to conduct an investigation into the ¢. - of the
Bacchanals, was concerned with the crimen maiestatis, ¢ the
Senate had no legislative powsr at that period {cf, Krlyy 24-6;
Daube sv-9), and in any eveni the decree was merely the gre.
of special emergency powers to the consula (Gaudemet 3363
Lengle, Straf 57.)

It is proposed, however, to limit the diswussion to
those laws which submitted the erimen malestatis to a '@ -
cium publicun' or quaestic., These laws, which are grouped as

‘leges is', rely various

aveas from the 'Rechenschaftsprozess', stated each area so
de.ached in the form of a category of wrongful acts, end sub-
mitted toe category thus ascertained to the jurisdiction of a
quaestio., The result was that although the comitia #ributa
did mot lose its jurisdiction entirely, its rols was increas-
ingly eircumscribed as the area of jurisdiction of the

g was .

Poreius Latro (Decimmatio in Cata®inem 18), attests a
lex Gahinie whereby ™qui coitieones clandestinss in urbe con-
flasset™ was to be punished ‘more maiorum’; he assizns the
original yule to the XIT Tables, A certain Gabinfu. .~
tribune in 139 B.C, (Broughton 1.482), and those who accept
this law date it to his tribunate.’  Zumpt (L.1.383;
2.1.428 n,12%) concedes the possibility of a law prohfkiting
nocturnal gatherings, but says that is was not @ maiestas law
because Poroius Latra does not refer to 'majestas populi
Romgni’, The law is doubred by Momwsen (Straf 563 and n.3)
and Rotondi (207}, and flatly rejected by Gundel (297.9)«

1 See the authorities cited by supt (2,1,428 7,124
snd Kibler 546, Broughton (1,483.2) accepts the law, but
is inclined to assign it to a later Gablnius,
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Even if there was a lex Gabinia it was not a maiestas law,

for punishment 'more walorum' meant a capital sentence (Kb~
ler 546}, which i at the time of the
lex Gabinia, Cicero nowhere refers to this law in his many
expositions of maiestas. He refers to this Gavinjus in
connection with his law which introduced secret voting in the
hssembly (Leg. 3.16,35), and describes him as "homine ignoto
et sordide”. Livy (Per.Oxy. S4) refers to him as "vernae
nepos”, Both Cicerc and Livy knew enough about him to stress
his humble origin, and both kunew of his ballet law, ™wt meither
credits him with a maiestas law. It may conceivably be
argued that & law dealing with voting in the Assembly may have
dealt with the reletred guestion of the 'contiones' at which
proposals which were to be put %o the vote ware discussed, but
even then the capital sanction is against a malestas law,

fn 110 B.¢," the tribune €. Mamilius Limetamus carried

& lav setting up an extraordinary or ad hoe commission which,
although not a guaestio perpetua, was modelled on such a
sourt; +the court was composed of 'Gracchani wdices' (Badian
Gracchi 208). Its terms of reference were to try those who
had incited Jugurtha to ignore the decrees of the Senate,
those who had accepted bribes from him, those who had de-
livered elephants or desertsrs to him, and those who had

i with him i
lishment of the 'quaestio Mamiliana® was promptea by the
ignominious peace imposed on A. Postumius Albinus, legate of
the consul Sp. Postumius albinus, during the latter’s abseuce
in Rome. The Porulaves clearly wanted to press home the

war and peace.z The estab-~

1 So Mommsen (Straf 187); Greenidge (Mistory 375, Pro-
cedure 381); Greeiidge & Clav 68; Strachan-Davidson 1,239;
Rice Holmes (Republic 1.36): Lengle (Stref 30); Levy 27.3.
Heitland 2,347 and Broughton 1.546 prafer 109 8.C,

2 Sall, Jug.B0.l; Cic.Brut,3%.128. Cf. Greenidge
(istory 375,377; Procedure 381.)
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attack on o in the admi with all speed, for
three 'guaesitorns’ were appointed to preside over thpee sepa~
rate courts. M. Seaurus, "the guiltiest of the guilty"
(Mommsen, Histary 3,397}, surprisingly appeared not as an ac-
cused but as a 'quaesitor' (Sall, Jug. 46.4)., The cowmission
is eriticised not only by Cicero (Brut, 33,127,3%,128; Planc.
29,703 Sest, 67,140), but also by Sallust (Jug.40.3,5), but
Cicero may have had & motive. The condemmed included L.
Opimins, who had been the first to empley the 'senatuscom-
sultum witimum® when, in 121 B.C., he procured the judicial
mozder of €, Gracchus and his supporters.? Cicero, who in
63 B.C, executed some of those involved in the conspivacy of
Catiline on the strength of such a decree, depended for the
justificarion of his action on the theory which he invented,
nawsly that a citizen who was guilty of perducilio forfeited
his rights of citizenshiip retrospectively to the time when his
erime was committed, and could therefore be summarily dealt
with without trial, The cundemnation of Opimius by the
Mamilian Commission was sn adverse finding egainst the man

on whose oredit Cicero relied so heavily for his own exvmera-
tion, and this perhaps explains the vehemence of his stfack
on the commission, The terms of reference of the commission
(S2ll,Jug. 40,1) do mot use ihe words 'perdueliic’ or
'majestas’; but in this vespect Sallust’s attestation of

1 Sall Jug,40.4; CE, Greenidge (History 295,375,378);
Broughten (1.520,533,540,543-1). For same of these who were
condemned ses Greenidge {loc.cit.j and Broughton (loc,eit.}

2 Greenidge (History 298); Heitlend 2,318-20; Herrill
42-3; Siber (Analogie 11,

3’ Cie.Cat, 128,8,10,  The theory deceived Mommsam (Straf
256 and n.4,257), and Siber (Auelogie 1283), but has been
exploded by Merrill (#4-52) and Brecht (PerduBDiD_EDS-Q),_
on the simple basis that a refrospective loss of citizensiip
could not be ascertained until the guilt of the accused had
been established by due trial.
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the lex Mamilia is on all fours with the language used to
record the proviaions of the lex Varia, which is known to have
been a lex maiestatis (pp.67,7Bbelow). Tadeed there is a
close resemblance between the genersl format of the Mamilisn
law and that of the Varian, both of which dealt with external
relations. T+ iz only because of a casnal veference that
the lex Varia is mown to have been & malestas law, For the
word 'maiestas' dogs not appearr in the transmitted citatiom
of its provisions {pp.57-8 below), and it mey be felt that
ihe same can be said of the lex Mwnilia, It has been sug~
gested (Lengle, Straf 26) that the provisions of the lex
Mamilia were ve-gmact.-d ia the lex Xppuleia maiestatis of
Saturninus, but the evidence for the lattes suggests that

it was roufined to internal affairs {pp,52-2 below).

There is no doubt that the categories ermumciated in the lex

Mamilia feli wnder the both of ?, and
proditio, and the significance of the lex is that it is the
first attempt to part of the i * avea from

the jurisdiction of the *ribunes prosecuting in the comitia
Trgkuta, and to subuiv the category so subtracted to a court
consisting of 'imdices Grscchani', It is perhmps only the
v itution of the i which the
soveytance of the lex Mamilia as the first lex mafestatis.

The experiment sssayed by the Mamilian law doss mot
~uzem, however, to have heen inmediately repeated, for in two
insignces in the same period the older provedure "apud puplum'
was followed. In 109 B,C. the consul M, Tunius Silanus
suffered & serious defese at the hands of the Cimbri,’  In
184 B,C, the twibwne Cu, fully
accused him in the comitia tribura of military failure 7nd of

1 Livy Pen G5; Ascon, 68C; Florus 1.38 43 Vellejus
2.12.2,

Lo
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having begun the Cimbrian waw 'iniussu popull’ (Ascon, €).
Ascordus {80C), in his account of this case, uses the words
"ipse guogue 2y rem male , which is
reminiscent of Tacitus' "si guis male gesta re publica maies-
tatem populi Romani minuisset” (Amn. 1.72.3)., Although the
expregsion 'maiestatem minuere’ is believed to have bheen
fiprat introduced into the public cviminel lew by Seturninus
{pp.58-62 belamw), it is not impossible that the Indictment

of Tunius 'apud populum' used similar language. In 167 B.C,
the consul L. Cassius Longinus sas defeated and alain by rhe
Tigurini. His legate €, Popilius Luenas, who saved the
remnant of the army by surrendering half the baggage and
giving hostages, was prosecuted and went into exile,’

The statement that Popilius "arcessitur maiestatis" {Auct,
Herenn, 1,15.25) is accepted by Broughtor (1.851-2) at face
value, H. Last (CaH 9,159) says that he was prosecuted under
Saturninus' maiestas law, but this is chronalogically impos-
sibie, for the lex Appuleia was mot introduced until 103 B.C.
(pp. 55-7 below), It seems clear that the prosecution was
apud populum! (Cic. Leg, 3.16,36; cf, Rotondi 328; Hroagh-
ton 1.551), and this may be sriother example of a specifie
charge of maiestas in that court,

B, YEX QUO_VERRG TOTA TILA CAUSA FENDEBAT™

Q. Servilius Caepio was uncommonly skillel at en-
reging the Popular faction. As comsul in 106 B,C. he carried
a 'lex iudiciaria’ abolishing the exclusive control of the
tiudicis publica' which the equestrian order had exercised

1 ILdvy Per, 65; Caes. BE 1.7.4; Ores, 5,15.23-4; Cie.
Rep, 1,3.5; Auct, Herenn, 1.15.25, 4,24.3%,




since the time uf C. Gracchus.! s commander in Gaul sgafnst
the Volcae Tectosages he seized the sacred treasure From the
temple at Tolosa. The treasure disappeared on its way to
Rome, and it was thought that Caepio had a hand in the thafe,®
In 105 B.C. three armies were sent against the Cimbri, in-
cluding one under the consul Cn, Mallius Meximus, and another
under Caeplo as proconsul. Caepio rejected Mallius' reguest
that they combine their forces in ordes to resist the Gauls
mave effectively, and the result was the disastrous Roman
defent at Arausio, the worst since Cannae; both Malllus and
Caepio, however, managed to escape.’ There was a strong
popular reaction against Caepio, and’ it seems to have beem
w1l justified, On his return to Rome his imperium was
abrogated, and in 104 8.C.5 the tribune L. Cassius Longimus
carried a law whereby anyone who suffeved condemmation by

the People, or had his imperiun abrogated, forfeited his seat
in the Senate (Ascon, 78C; Livy Per.67), The law may have
baen of general application Q(finzer RE 23,2,1735), It was
@irectly aimed at Caspio: "Tulevat sutem eam maxime propter
similtates cum Q, Servilio" {Ascon. loc.cit,)

1 The mature of Caepio's raform is not ~lakv, It seems
that he restored senators to the juries ir extortion frials,
either jointly with the equites or exclusively, It is pos-
sible that his law was vepealed by 2 lex Servilia introduced
by Saturninus’ associate, Glaucia, $n 104 or 101 B,C,, where-
by control was restored to the equites ('iudices Gracchant’),
Sae Hardy (iex Judiciarfa 99-104); Strachan-Davidson 2,80-2;
Minzer (RE 24.2.1784); Lengle (Straf 19); R, Last (CAH 9.
162-3); Balsdon (Extortion, passim); Broughtun 1,553, The
most recent is and criticised by Schbn~
baner (99-104), and an intelligent resolution of the difficul-
tles is proposed by Badian (Gracchi 208-9).

2 Heitland 2.36.; Lengle (Arausio 302); tlnzer (RE 2A.2
1784); H. Last (CAH 9.159).

3 'Hetilana 2,365-6; Lengle (Arausic 302); WMiln-er (KE 28,2
1784-5); H. Last (CAH 9.150)5 Broughton 1,555;.

4 Despite Sherwin-White's view (Violence 3) that the
tribunes were "very rough with him".

5 105 B.C. according to Rotondi 325,
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Caeplo’s son, Q. Servilius Csepio (Junior), was
faithful to the family tradition. When Saturninus proposed
z lex frumentaria during ome of his tribunates, Caepio (Jnr.},
who was then quaestor urbamus, objected to the burden of the
proposed law falling on the aevariun, and procared & decres
of the Senate: "si eam legem ad populum ferat, adversus
rem publicam videri ewn facere®,  (Muct, Heremm. 1,12,213.
pespite the on of his col put the
proposal to the vete, whereupon Caepio (Jur) resorted to
violence: "cum viris bonis impetum facit, pontes disturbat,
cistas defoit, impedimento est quo setius feratur® (Auct,
Hevenn, loc,edit).

The wtarting-point for the date and content of the Jex
p ia ma: of frus 1s a sevies of prosecutions,
all of which directly or indirectly concern the Servilii
Caepiones. As these trials raise serious chronological and
fautual problems, it will be convenient to set them out
briefly before discussing the @ifficulties, The first step
was the retting up of a 'guaestio auri Tolosani' to investigate
the seizure by Caepic (Sur) of the Tolosan treasure and (wore
pertinently) its Failure to reach chne.l There were also
prosecutions of Caepio (Snr) and Mallius in respect of the
disaster of Avausio. Caepio (Snr) is said to have been pro-
secuted by the trammes {Auct, Heremn, 1J.24) and to have
been and to 3 of his
and abrogation of his imperium (Livy fer,67), There 1s a
tradition that he was imprisoned, but was released by the
tribune L, Reginus (Val.Max. ¥,7.3), and went into exile at
Swyra (Cic. Balb.1l.28); according to another traditien he
died in prison (Val.Max. 6.9.13). The tribune C, Norbamus

1 Cie. Rat, deor, 3,30.7%; Dio fr.g0 (Greenidge & Ciay
80); Ovos. 5.15; (Victor) vir, IL.73,5; CE. Rotondl 327,
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played a leading part in the trial, which was conducted in
circunstancys of some violence. A stome struck M, Aemlflins
Seaurus, the princeps senatus, and the trihunes L. Cotta and
T, Didfus were forcibly ejected when they tried to imtercede
(cie, Orat,2.47.197), Norbanus was subsequently tried fop
his seditious conduct, was defended by M, Antonius, and was
acquitted.” Mellfus is said to have been tried for the same
crime as Cacplo (Smr.), to have been defended by the same M,

who and to have been
exiled in terms of a i by 3
Caepio (dnr) was tried for his violent intexrference with the
ings at which ' corn law was debated.”

A proper understanding of these trials is an indispen-
sable approach to the lex Appuleia majestatis. Mommsen's
view" is that both the Tolosan tressure and Avausic were in-
vestigated by a special i established to
a lex dppuleia, which was not a gemeral lex malestatis, hut
merely the enabling ststute which crezted the ad ho~ quaestio,
The date of the lex is 103 B.C. vather than 100 bevause It is
close +o the events in question, and also because the fairly
extensive sources for Satwminus! second tribunate do mot
mention faepio (Snrd. It was this special cemmission which
condemned Caepio (Snr) and Mallius. The fact that Caepio is
B to have & plea “ad tri plebis de
exercitus smissione” (Auct, Hevenn, 1,14,24) does not require
the inference that the trial was 'apud populum’ rather then
before a guaestio, for the plea was not made at the trial,
but during the debate on Saturminus® proposal of a law to

1 cic. Ovat,2.25.107,21,89,40.167,49,20l; Part,Ovat.
30,105, )

2 liciniamus p.i3F (Greenidge & Clay 91; Cie.Orat.2.28,125).

3 auct, Heremm. 1.12,21,2.12.173 Cie. Brut. 44,162,
46.169,

4 Tistory 3.u40,1; Steat 2,1.666.4; Straf 198.1 Cf,
Kibler 546-7; Yarmold 166.
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establish the (“.misslﬂn.l MHorbanus wag tried mnder the

same lex Appuleis, and the charge was admittedly ome of
maiestas {Straf 198.1)}, but for a veasun which is not sppavent
Mommsen finds it possible to dismiss this significant fact

with the bald assertion that "dies nBthigt nicht 2u der Anmahme,
dass das appuleische Gesetz edne stindige Majestiitsguilstion
eingesetzt habe™,  The tris. of Caepio (Jar} had mothing €o

do with the special commission under the lex Appuleia, having
been conducted 'apud populum‘.z

It is mot possible to follow Mowmsen's interpreta-
tion of any of these trials. The guestion of the Tolosan
treasure has been subjected to u penetrating amalysis by
lengle (Avausio 305-13), who finds that there wera two sepa~
vate traditions. Ome tradition is not cencerned with the
legal proceedings against Caepie (Sur), but with the legead
that disaster befell anyone who bad anything to o with the
tremsupe;® hence Arvausio amd the misfortunes of Lmepio (S=r)
sntt his Family, ing the i and
death of hir daughter, The other tradition is 2elated to
+he prosecution of Caepio (Snr) and those to whom he emtrus-—
ted the tressure for comveyanre to Rome,” but the chorge was
not madestas but peculatus, mamely, the theft of the tveasure
which, as booty, was State property {of, Siber, Analogie 51).
Bs the sources do .ot sttest Caepio's condemmation by The

1 Cf. Pollack 288 apd n.5, Zumpt (2.1.227-9) and Green-

idaze (Procedure 350) believe that the trial was Tapud poguium’,
2 Zumpt (2.1.227- 9) believes that this trial was the first

to be held wnder the lex Appuleia malestatis.

3 Srrebe %.1.13; Tustims 32,3.9-11; Gell. 3.9,7; Oros.
5.,16,5.6, Perhaps the second version of Valerius Me
(5.5.13 - p.i5 sbove) in regard to Coeplo’s fate is part of
this traditiva: "Is (sc.Q.Caepio) «.. assecutus in publicis
vinoulis spiritum s funesti
manibus laceratun in spalis germunus ucens magno cum horrere
‘totius Ford Romani conspectum &s

4 Dio fr.90 (Gresnidge & Cluy BU); Cfe.Nat.Deor, 3.30.7%;
Oros, 5.15,25,
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*quaestio auri Folosani', Lengle suggests that in 10% B.C. he
was again prosscuted, in a qusestio established under his own
judiciary law, and was either acquitted or fimed.®

In regerd to Arausio, Lengle (Arawsio 304-8, 3124}
believes that in 103 B.C. Norbanus brought a capital prose~
ot fon ageinst Caepio (Sar) in the comitia centuriata for his
loss of =n avmy and flight.? The seditfon of Horbawus, for
which he was subsequently tried for maiestss, took place either
at the 'anquisitio’ preceding Caepio's trial in the comitia,
or at the trial itself, Lengle believes that the lex Appu~
leis maiestatis was passed in the same year as Caepic’s trial
and prior to the twfal, and that it set up a permane .t quaes-
tio mulestatis, He holds, howsver, that Caspic was mot tried
under the lex. His argument is, firstly, tust the establish-
ment of a permanent quaestio maiestatis in no way ousted the
jurisdiction of the '{udicium populi’, Secondly, he argues
that the subsequent “rial of Norbanus Zor his seditious con-
duct at Caepio's trial is known ta ‘have been couducted under
the lex Appuleia maiestatis, which would not have best possible
1f his sedition had preceded the passing of the law, for al-
though a special commission was necessarily retrospective, a
quacstio perpetus could not be, Yt is mot certain that there
was an absolute prohibition against retrospectivity in regard
%o quarstiones There are of wuch a pro-
hibition, but there are also exanples the other vay.! In any

1 PBroughton 1.956.8 dates the 'gusestio aurs Tolesani'! to
104 or 103 B.C,, but does mot find the evidercw sufficient fo
say whether Caepio was one of the accused, Ychtinbaver 106
beiieves ©af Caepio was prosecuted only for Arausio,

2 Badisn (Caepisc 3195 of, Marsh-Scullard 414) believes
that Caeplo and Mallfus were cherged under the lex Appuleia
malestatis, but seems to base himsalf on a misyeading of
Broughton (1.563-4).

0';% Lex I&j.us (%Iamd-‘gton 366, 11,73-6) and lex Julla de
aaulteriis (Pig. #8.5.13j.

% Cic. Cluent.5i,148 apd, particularly, the expressly re-
trospective quaestic which tried Clodius in 63 B.C, - Cic.

Att, 1,16.2, Parad, %.32; Ascon. 45,52-3C, See also»Stgachan-
Pavidson 2.41-3; Siber (Analogie 84-55); Schula (Principles
231,)
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event 1 lex Appuleia maiestatis prior to faepio's trial is

aot esgenvial to Lengle’s thesis that the trial was ‘spud
populum'. It is suggested that there ave grounds on which
lLengle can be supported, in regard to his view that Caepio

was tried 'apud populum'.  Memmsen's belief (History 3,440.1)
that Caepio’s plea "ad tribunos plebis de exercitus amissione™
{auct, Herenn, 1,14.2%) was made during the debate on the pro-
posal to create 2 special ion straing the 1 of
the passage, the full terms of which are: "Purgatio est, cum
consulto negat se reus focisse, Ea dividitur in imprudentian,
fortunam, necessitaten: fortunam, ut Caepio ad tribunvs
plebis de exercitus amissione.” Clearly Caepio was an accused
¢reus) at the time, and put forward the plea "comsulto negat
se ,.. fecisse”, It would be unrealistic to say that Caepio
attempted to establish his imnocence in ovder to persuade the
Assembly not to carry the law creating the special commissiom;
for hias argument to succeed it would have been necessary for
the Assembly to give a finding that he was Inmocent, which
would not only have prejudged the issue which was to be sub-
mitted to the cuunission, but would in fact have made it super-
fluous, Furthermove, if Caepio had been speaking at & legls-
lative assembly, he would have addressed himself 'ad populum*
rather than 'ad tribunos plebis’; but he would gquite natur-
ally have addressed himself ‘ad tribunos’ at one of the three
‘contiones' preceding a trisl in the comitid,

rengle also holds that the trial of Mailiue which
followed that of Caepio was lilgwise fapud populum’,  The
aifficulty 48: “Cn, Mallius .., L, Ssturnini rogatione &

1 ‘The same arguments would, of course, apply if it were
suggested that the proposal on which Caepio is suppused To
have spoken wag for a law creating a perwanent guaestio
maiestatis, and not merely a speciil commission,
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civitate plebiscito eiectus® (Licin, p.13F - Ereenidge & Clay
81). lLengle argues that the plebiscite in gquestion was only
introduced for the purpose of imposing an 'aquae et {gnis int-
erdictio’ on Mallius after he had anticipated condemmatior by
going into voluntary exile. It may Le added that if ficinia-
nus intended to refer to the lex under which Mallius was
condenmed, it would have besn more in accordance with the
ususl practice simply to have cited the law by the name

under which it was lmown after it had been passed, without
reference to the vogatio which was responsible for its intro-
duction; for example, simply "lege Appulefs efectus®, rather
than "L. Saturnini ... electus”,

The trials of Cuepio (Snr) and Mallius can properly
be descrdbed as mafestas trials,? in the semse that they were
the latest in the line of cases appropriating the 'maiestas'

of the * ' to the comitda tributa,
but the supposition that they had nothing to do with the lex
Appuleia maipstatis clears the ground for an approash to the
problems of the date and content of this statute. The oru-
cial questfons are whether the law estsblished a permanent
quaestio maiestatis;’ whether the law was cavried in 103 B.C.,

Lengle is supported on the trials of Caepio and Mallius
by Klebs (RE 2.262- 3), Minzer (Norbrmus 223-5) and Broughton
{1.563,565.4,7 and 5

2 Cf. Seh!}nhauerl (ws‘ﬁ) who argues on diffevent grounds
that the trisl of Caeplo (Snr) was for maiestss

3 As is believed by Rein :07-8; Zumpt (2, 1.227-30)3
Heitland 2.400; Botsford 304; Klebs (RE 2,262-3); Lengle
(arausio - sbove); H. Lest (CAH 9.160.%,161); Schur (31%.2,
318,2); Broughton (1.563; 567.4.7; 578); Erwins 103; Schén-
baner J_'L‘}' Badian (Gracnhi 207, 38’ althnugh it would be

to deny that get up 2

for his new ern is rather hard on Mcmns m}.  The view that
the law set up only a special comuission is taken by Mommsen
(Mistory 3. 4it0.1; Straf 198.1); Rotondi 329; Kibler 547;
Pollack 189; Sherwin-White (Extortion 51}; Lear 2l.
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nping the first of L, Appuled * o
in 00 B.C. during his secon: tribunates? whether the law
taefined’ the crime of 'maiestas minutal, and if sa, with
what degree of completeness; and whether any fragments of
the text of the law have survived,

The trials of Horbanus and Caepio(dnr), arising out

| of their acts of sedition at the trial of Caspio (Sury =nd

! the debate on Sat rnimis' cora law respectively, raise a

: nunber of problems which fall to be considered in connection
i with the date of the lex Appuleia maiestatis and the perma-
nence or otherwise of the quaestio which it established. If
the trial of Norbamus was held in 9% B,C. (Minzer, Norbanus
224-6; Broughton 1,566.7), it furnishes an important proof
that the quaestio was pencament (cf, Siber, Analogle 51.7),
for it seems clear that he was tried before the quaestio

maiestatis: "C. Norbanum maiestatis crimine publicae guaes-
tioni subfectuws® (Val,Max, B,5.2; Cf. Cic. Orat, 2,48.199):
"ex que verbo (sc. maiestate minuta) lege Appuleia tota illa
cause, (sc. Norbani) pendebat”™ (Cic. Orat. 2.107; cf, 2,187-201;
2,714),. His trial in 94 B.C,, for a seditious act committed
in 103 B.C., canot be reconciled with the assumption that in
the latter year only an ad hoc commission was sat up by the
lex Appuleia. It is not possible tc suppose that Norbanus
was tried in 102 B.C,, at the termination of his tribunate,
and that therefore he may have been tried by a special commis-—
sion established in 103, for M. Antonius, who defended Nor-
banus, was "homo censorfus” at the time of the trial (Cie,

1 Zumpt (2,1.227-30); Mommsen (History 3.4840.1; Straf
198); Klebs (RE 2.262-3); Lengle (Arausio - above); H.
Last (CAH 9.160.%, 161); Schur (314.2, 318.2); Broughton
(1.563, 565.4,7; 578); SchSnbauer 106,114,  The sam: date
is regarded as probsble by Rotondi 329; Kibler 5467 Yar-
nold 166; Lear 21; Gundel 298. No date is suggested by
Greenidge (Treason 232), Pollack 187-9, or Exwins 103.

2 Rein 507-8; Botsford 394; Heitland 2.400.
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orat. 2,198), which means that the trial camnot have been
earlier than 95 B.C.  (Badian, Caepio 319), The Qifficulty
is, however, to explain why nine vears elapsed betwesn the
trial of Caspio (Snx) in 102 B.C, and the hringing of Neve
henus to book,  Te meet thiy @ifficulty St has heem sugzas-
ted® that the Q. Caepio who was defended by L, Crassus, in
the latter's vonsulsiip (Cic, Brut. 44,152), was Caepio (Snx),
whose trial should thevefare be sseigned to 05 B.C,, as that
was the year of L, Crassus’ eonmuleblp, This asgueent is
probably vefited by the fact that Casplo (Sar) died in exiie
before 05 B.C, (Minzer, Norbamus 225), so that {iseve
(Brut. 4%.152) should he undevstood fo vefer to the twisl of
Caepio (Jny) (Minzer 224,1; Badian, Caepio 320), In smy
avent, & lapse of tem years hetween Arausio and the calling of
Caepio {Snr) to accmmt would be incredibla. A persussive
exrlanation of the delay in prasecuting Nerbanus is offered
hy Minzer (Noybanus 22631y, who believes that Hovbanus was
against ion by his ion of the office
of quaestor in 102 B,C.;° after his guaestorship he centimmed
To be protected, by Satumninus and Glamia until 100 B.C., and
theresfter by M. Antoufus, but u change in the political cli-
mate made it possible to prosecure him in 9% B.c.7 It nay
be added that a substantisl interval hetween the trial of
Ceepin and thut of Norbanus seems to Follow fram the fact that
when M, ) Caepiots con-
Guet at Aveusio, Yeorum dolorem, qui Iugebaut suos, oratione
refricaban® (Cic, Orat, 2.48,199.)

1 fFor the references see Minzer (Norbamus 224),

2 See Minger (Norbemus 227-9; cf. Broughton 1.566.7)
for the refutation of Mommsen's view (Staat 1.551.3) that
the ip always 4ad the

3" Far the interaction of political Forces which brougnt
shout the progecution see also Badian (Caepio 325-35).
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The trial of Caepio (Inr) was also conducted before
the quaestio maiestatis (Auct, Herenn, 1,21; 2.17; Cie, Brut.
162, 169}, but the acueprance of this as evidence for s parma-
nent gquaeztio depends on the “ate of the fxial, It is kown

that Caeplo was when he i in the
debate on Saturnimus’ corn law, but Zumpt (2.1.227-8) daes
not seem to be Justified in ing that the

of the date of Caepio's quaestorship and of the lex frumen-
taria establishes the date of the lex Appuleia, Zumpt's
argument is that the gquaestorship and the corn law should be
duted to 103 B.C.," rather than to 100,? and that as the lex
Appuleie maiestatis was introduced @s a direct result of
Caepio’s sedition, the date of the lex is 103 B.C., This view
deperds on the (probably correct) assumption that there was ko
absolute iule againet it a lex a
quédestio perpetua, But the erse of Norbanus shows that theve
is no need te assume the temporal proximity of the trial to
the sedition, and if the Q. Caepio who was defended hy L.
Crassus in 55 B.C. is not Caepio (Srr) he must be Caepio (JInr).
It seems safer to amccept 95 B.C, as the date of the trial of
Caepio {Jur), so that this case is Ffurther evidemce of a perma-
nent guaestio maiestatis under the lex Appuleia,

It is possible that support for @ permanent queestio
is also to be found in the trials of Sex, Titius and ~, Appul-
eius Decimnus, both of which were conducted in 28 B.C. The
charge against Sex. Titius was that he kept "imaginem L. Sat-
urnini” at his house (Cie, Reb, Ferd, 9.24; Val,Max, 8,1.
demn,3). The evidence of Cicero (loc.cit.) that he was tried

1 Cf. H Last (CAH 9.165 and n,3); Rice Holmes (Repub-
lic 1,354-5); Badian (Caepio 319 and n.9).

2 The date accepted by Heitland 3,397-8; ifinzer RE
20.2.1786); Schur (320 and n,3); Broughton (1,578 nn. 3,5)3
Greenidge & Clay 107.

@8 D :

o
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by a guaestio - "statuerunt equiies Rommni illo fudicio™ - is
to be preferred to the suggestion of Valerius Maximus (loc,
cit,) that he was tried 'apud populun’'. The problem is to
identify the quaestie, for it cannot be supposed that Saturne
fmis legislated against the keeping of "imagimes Saturnmini®,

: A possible explanation is that the principal charge against

& Titius was sedition, or disregard of tribunician inmtercession,
| which would have fallen under the lex Appuleia, and that the

; 'imago Saturnini' was thrown in for good measure.”  Titius,

] wha was tribune in 99 B.C. (Brougirton 2.2), persisted with

! an agrarian bill despite the intercession of MMs nalleagues
{Obsequens Y6 - Greenidge & Clay 113}, and was known as
#seditiosus civis et turbulentns" {Cic, Orat. 2,11,48), That
the charge ageins® him ¥as maiestas may alse, perhaps, be in-~
ferred from the fact that Valerfus Maximus (8,1.damn.t),
imiediately after discussing Titius' case, refers to the case
of Claudia - "sdiiciatur his Cladia” - who is known to have

! been charged with maiestas (pp. 30-1 above), and then turns

H to cases of & different kind: ‘possums et ad illos brevi
Geverticulo transgredi® (8.1 demn.S), Decianus was condemned
for having regretted the death of Saturnimus in the course ¥
a speech of accusation against P, Furius (Cic, Rab.Perd, 9.2%;
Val.Max, 8.l.dam.2), The pharge wad prokablv walestas (Badiem,
Decius 96), but Cicero (loc.eit.} duns mot wvion equites
Romani' as he does in the same pass.ge in the case of Sex,
Titiys, It may be that there was no basis for a chavge of
sedition against Decianus, and that he was thevefsee tried
‘apud popuium'.

1 Cicero (Rab,Perd. 9.24) was concerned only with the
‘imago Saturnini', for he cited the case merely To lend
point to his criticism of Labi for ing a similar
*imago! at the trial of Rabivius.

Lo
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The cases discussed may well attest a permanent
maiestas court, but they do not diveetly take the date of
the lex Appuleia much further. The general temdency of the
authorities who debate the date of the law (p, 5L, nm,land 2
above) is to consider whether the main weight of Saturninue'
legislative programme fell within his first or his second
tribunate, and from this to estimate which tribunate is morve
likely to have called for a lex malestatis. Following this
approach, a fairly good case can be made out for 103 B.C,
Saturnimis contemplated a fresh attempt to apply the econo-
mic policy of the Graechi,” &nd ith this policy in view he
would have remerbered the undisguised murder of Ti. Gracchus,
He would have remembered that the lex Sempronia of €. Gracchus,
forbidding the impcsition of a capitsl pemalty on a Foman
citizen *infussu populi’,? had not forestalled the judicial
murder of its author under the doubtful suthority of a
'senatusconsultum wltimun', He would have remembered that
both the Gracchi had proposed their reforms as teibunes, and
that violence had been done to Tiberius while a candidate
for re-elgction,  and to Gaius shortly aftwr his tiurm of of-
flee {ldvy Per.61), He would thevafore hove known that the
1ife of a refi ded tribune was short, aud
that any vevival of the Gracchan policy should be preceded
by an attempt to ensuve that he survived iong enough to put
it into operation,” It may well be that protection was

1 Stuar Jones 170; Heftlmnd 2,398; M. Last (CAM 9.
164-5),

2 Livy Per,58; BAuct, Herenn, 4,55.58; Val,Max. 3.2,
17; vVell, 2.3 2; Plutarch Ti. Gracch. 19,

3 Cic,Rab,Perd, $.12; Sest. 28f; Cat, %,5.10; Vewr.
2,5.63, 163,

% livy Pev, 58; Cic.Cat, B.2.4; Dio fr. 83,8 (Green-
idge & Clay 8,

5 I1f SZtum)-xinus s policy should be put on a broader basis,
so as to include an extension of the effective power of the
iribunes, intervention in the regular administration, and .
‘the suhgection of the upper xrsgutrates to detailed contro.
of their 4), then =
fortiori Saturninus needed pl‘ut’l\_tinm
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songht in the lex Appuleia, introduced at the very outeet of
his first tribunate.

A useful argument in favour of 103 B,€, is put for~
ward by Sch¥nbauer (106}, on the basis of Cleero's assertion
{eg. 2.6.14) that Saturninus’ laws were invalidated by the
Senate afrer his death: "Mz Igitur tu Titiss et Appuleias
leges nullas putas? Q: Ego vero ne Livias guidem. M: Et
recte, quee praesertim uno versiculo senatus puncto temporis
sublatae sint™.)  The svgumemt is that ss the tvial of Nor-
banus (to which the trial of Caepioc (Jnr) should be added)
proves the survival of the lex Appuleia, it should be essumed
that it was only the laws of Saturninus' second tribunate which
vere abolished by the Senate (cf. Rotondi 331), The avgument
is not copclugive, for himself (1 it,)
that the Optimates would not have wanted to abolish a law
which injuries to 'mai populd Romani'. The
latter point cam, however, he taken further, for there is a
i populi

curious by the Optd of
Romani® in the ‘sepatusconsultum ultimum’ which advised that
extreme steps be taken against Saturninus and Glaveia, The
form of the 'last decree' had previously been: "ut consul
viderst, ne quid res publica detrimenti cepevet” (fic. Cat.
1.2,%). The decree sgainst the Appuleians was in the form:
™it ,,. consules ... operam davent ut imperium populd Romani
maiescasque conservaretur”.’ The older form was ageln used
in the decree against Lepidus in 77 B.C, (3all. Orat,Phil.22),

1 Badien (Gracchi 218,87) takes Cicero's meaning to be
that only the ‘loges Liviae! (of L, Drusuy) were abolished.
But "ego vero ne Livias guidem” suvely implies: *I regard
the leges Titiae et Appuleiae as invalid, und I do not re-
gard even the leges Livise as valid”,

2 Cic. Rab,Perd, 7,20, The language is strikingly
similar to that of the 'maiestas' treaty.
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which suggests that the ‘nmiestas’ form may have been confined
to the decree of 106 B.C, It s also signiFieant that,
whereas the decree against £, Gracchus had awthorised only
the consul L. Opimius (Cie, Cat, 1.2,4), the decves of 100
B.C, advived the comsuls to reoruit *tribunos pl. et pras-
tores, muos eis vi , a1l of whom
Ssturninus and Glaucia {(Cle, Rab,Perd, 7.20), It may be
argued that the decvee contemplated the perfommance of acts
of sedition under its authurity, and that it was feaved that
when the wheel turned those ible would be d
under the lex Appuleia, By involving the trilwnes and gpree-
tors in the aetion of the consuls it was hoped to leave no-
body with sufficiently clesn hands to invoke the lex meies-
tatis against those who took viclent sction ageinst Saturninus
and Glaueia, and by velying on 'maiestas’ it was intended to
set up a ‘covnter-gttraction’ to the concept Formulstzd by
the lex Appuleis, amd so to vonfuse the jurors im &y -
prosecution undsr the lex, It was a defence umder 3
Appuleia to angue that seditious conduct had not dimi
malestas populi Romsni' but had sugmented it (yp. 59-51
below), and in case of need the assailants of Ssturnimes and
Glancia would raise this argument, and would cite 2 decyee of
the Senate in support of it.,t The Optimates had found a way
round the iex Sempromia by the flast dacre~' of 121 B.T., s
they found a similex way armund the lex Appuleis meiestaris -
but withecut abolisbing the lex.

except

The facts alleged against Norbanus were that he had
used violence at the trial of Caeplo {8nr), and was therefors

guilty of seiitiow oonduct. Thus: “gued egit de Cospiete

1 Wnich s precisely the gravamen of Cicera’s defence of
€, Rabirius (Ciz, RebyPerd, 7,20 - LL3L)_ 309

2 For & further avgunent in favenr of 103 5,0, see pa
eiow,

and n, 1
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turbulentius”, and "qui per vim multitudinem vem ad seditig-
nem vocavit" (Cic, Part.Orat, 30,105); "hominem seditiosum
furiosunque" and "illam Norbawi seditionem” (Cic, Orat, 2,28,
1243 "vim, fugam, lapidatiovem, crudalitetem tribuniciam®
and "vi pulsum ex templo L., Cottam et T. Didiwum" (Cic, Orat,
2.42,197); "seditiosum civem ev in hominis consularis cala-
mitate crudelem™ (Clc, Orat, 2.48,198); T"seditiosum et
inutilem civem” (Cle, OFF, 2,18.%9).

M, Autonius, for the defence, admitted most of the
facts alleged im the indictment, but joined issue with the
accuser, P. Sulpicius Rufus, on the construction of the
exprassion ‘maiestatem minuere', as it appeaved in the lex
Appuleia: "plerague enim de eis. guae ab isto obiciebantur,
cum confiterer, tamen b illo maiestatem minutam negabam, ex
quo verbo lege Appuleia tota illa causa pendﬂbat"l It was
futile to atrempt a 'definition’ of ¥he expression: ‘“atque
in hoe gensre causarum mea nulli praecipiunt ut verbum illud,
quod causam facit, breviter uterque definiat, gquod miki gui-
dem perquam puerile videni solet™ (Cic, Crat, 2,25.108; of.
2.25,100), Neither Sulpicius nor Antonlus essayed a ‘defi~
nition', but confined themselves to debating the meaning of
‘maiestatem minuere': "quod guidem in illa causa neque Sul-
picius fecit neque ego faceve conatus sum; nam quantum uter~
que nostrum potuit, omni copia dicendi dilatavit, quid esset
maiestatem minuere" (Cic. Orat, 2.25,109; ef. 2.49.201).

At this point it was commdn cause that Norbanus had

1 Cic, Orat, 2,25.107; cf. 2,48.201. Hemderson 81.63 can
scarcely be vight when she says that Cicero here considers
"maiestas minuta' vas defined by Sulla"™, It is reagonable
to suppose that when Cicera says "lege Appuleia” he does not
mean "lege Cornelia”,
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committed the mcts alleged, but the question was whether in
so doing he had diminished 'maiestss populi Romani', It

was now for each side to state what it understood by ‘maies-
tas', In order to crystallise the issue as to whether the con-
duet of the accused constituted 'maiestas minuta’. Sulpicfus
proposed the following: "maiestas est in imperdi atque in
nomine populi Romani dignitate, quam minuit is qui per vim
maltitudinem vess ad seddtionem vocavit” (Cie. Part.Orat. 30.
108), Antonivs veplied with: “non minuit maiestatem quod
egit de Caepione turbulenmtius; populi enim Romani dolor ius-
tus vim iilam excitavit, non tribuni actio; maiestas autem,
quoniam est magnitudo guaedam populi Romani in eius potestate
ac dure vetinendo aucts est potius guam diminuta® (ibid).
There followed a joinder of issue on the guestion: ‘*minuer-
itne maiestatem gui veluntate populi Romani rem gratam et
aequam per vim egerit”(ibid,}.  The defence put forward hy
Antonjius was that violence was not necessarily culpable, for
many desirable reforms had been effected by this means {Cic,
Orat, 2.48.199). Caepio (Smx} had incurred the just wrath
of the Roman People by his conduct at Arausio (ibid,), and in
using violence against him Norbanus had simply acted as the
People's instyument: Vpopuli enim Romani dolor lustus vim
illam excitavit, non tribuni sctio® (Part,Orat. 30,1053

"si magistratus in populi Romani potestate ssse debear, guid
Norbanum accusas, cuius tribunatus voluntati paruir civitat-
1s?" (Cic, Orat. 2.%0,167). Although Antonius devoted the
greater part of his speech to an emotional appeal (Orat. 2.
48,200-1) , and touched enly briefly on the lex Appuleia and
the question "guid esset minuere maiestatem" (2,488,201},

he made one significant submission of law: "maisstas autem ...
populi Romani in eius potestate ac iure retinendo aucta est
potins quam diminuta® (Part.Orat. 30,105). By acting as an
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for the satisfaction of the Peopla's just anger

Norbamus increased rather then diminished 'malestas populi

Romani’'.  This deferce of ‘mafestatem auxi, non minui' was

to recur in i trials,

and to furnish a sympathetic jury with a convenient peg on
which to hang an acquittal,t

The trial of Caeplo (Jnr) was likewise based on alle-
gations of violence: "Caepio ... cwn viris bonis impetum
facit, pontes disturbat, cistss delcit, impedimento est guo
setins feratur: arcessitur Caepio maiestatis™ (Auct. Herenn.
1,12.21). As in the case of » the accuser
a proposition on the question of 'maiestas minuta’s ‘“maiest-
atem is minuit, qui & tollit ex quibus rebus civitatis
amplitudo comstat, Quae sunt ea, Q. Caepio? Suffragia
populi et megistratus comsilium. Nempe igitur fu et populum
suffragio et magistratun comsilio privasti, cum pontes dis-
turbasti?* {auct, Heremn. 2.12,17), The defence submitted

a 1 onz 1y minuft qui amplitudin.
em civitatis detrimento adficit. Ego mon adfeci, sed prahibui
enim 1, 1ibidini malorum restiti,

malestatem ommem inteprire non passus sun" (ibid.)., The de-
fence of 'maiestatem auxi, nop mimil' appears again, The
facte on which Czepio relied were that when Saturninus had
praposed his corn law, the Senate had decreed that if he sub-
mitted his law to the Assembly he would be deemed to act "ad-
versus rem publican”, Saturninus had disvegarded the Imter-
cession of his eolleagues, and had put his bill to the vote.
Thereupon Caepio, ™ut illum [cnntx‘a] intercedentibus eollegis,

1 See, for exsuple, the case of Gabimius (pp.88-9 8 below).
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adversus rem publicam vidit ferre®, had violently overthrown

the proceedings (Auct. Heremn. 1.22,21). Caepio, like Nor et K .
banus, clairzd that he had been an instrument for the protec- f e
tion of ‘mafestas popull Romani’ vather than for its dimimu hE

tion,

It &5 clear that the lex Appuleia used the expression
Tmaiestatem minuere!, Fut without ‘defining' it, It is mot
certain, however, that SchBnbauer (15; of. Gundel 208) s B
justified in inferving, from the abs¢nce of such a ‘defini-
tion' in the lex, that "ebemso politisch-elastisch war anschei~
nend der Tatbestand gefasst, der nun neu unter Strafe gestellt
wurde®, A dlstinetion should be drawn between the appearance
in the lex of the expression ‘malestatem minuere' and the set-
ting out of a category of wrongful acts in respect of which
the quaestio was to have jurisdiction, The Repuhlican prac- o
tice was to set out ies ™in a 1, clunsy, o
pedaptic and meticulous style, the purpose of which is to
achieve complete certainty” (Schulz, Legal Selence 95). The
typical form of & ‘category’ clause is il by the law
of €. Gra:chus against judicial corruption {Vie, Cluent,
54,148y : "Quicumque feaprit vendiderit emerif habuerit dede-

»it .., Oui fribums militun legionibus guattuor primis guive

i plebis ompes nomina~ .
vit}. ... Qui eorum coit ceierit convenit comvenerit guo
quis judicio publico condemmavetur® (cf. lex Acilia, Wuwming-
ton . 316-70}. There is no reason o suppose that the lex
Appuleia was an exception to the rule, so that it should be
agsumed inot it set out a detailed category of acts, and that

i
¢

1 A similar view is expressed by Zumpt (2,1,230-1}: “Das
Qesetz enthielt nur den einen Ausdrtick (sc. ‘maiestatem
minuers') und gab keiu besondeven Fille an, in denen eine
Verringemmg der Majestft stattgefunden hitte.
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tha jurisdiction of the quaestio was restricted to that cate-
gory. The two known cases under the lex dealt with acts of
violenze and seditious conduct, and the disregsrd of tribuni-
cian intercession, and there is reason to believe that the
third poseible trial 'lege Appuleia®, that of Sex. Titius,
was also concermed with sedition (p,5% above), It thevefore
seems reasonable to suppose that the lex set out a category
in some such form as: "gui homines ad seditiomem vel vim con-
vocavit cumouavaritvel guive tr. pl. intercedenti non paruit
parueritve”. The lex would therefore nor have left amy room
for unpertainty as ¥ar as the acts of the accused, viewad ob-
jectively, were concerned., For example, if the lex had been
in the form suggested, it would not have applied to "gui leca
oecupavit ocoupmveritve vel templa® {of. Dig. 48.4.1.1).

The *undefined? part of the lex was its reference to Tmales—
tatem minuere?, for culpahility wnder the category wasgwli-~
Fied by the fact that it had to be shown thar the accnsed had
diminighed 'mmiestas populi Romani’, The principal element
in the erime was the dimimution of maiestas, and the subordi-
nate element was the bringing sbout of that dimimation in &
oertain mapuer, In modern terms am indictment mder the lex
Appuleia would pead: "That the amccused is guilty of the crime
of aiminishing the malestas of the Rommu People, in that be
ineited the multitude violently and sediticusly to ovewthrow
Saturninus' meeting”. The text of the law may therefore
have been something like this; "qui homines ad seditionem
vel vim concitavit concitaveritve quive tr. pl. intercedenti
nop peruit parueritve guo maiestes populi Romani minueretur”.

1 Cf. Dig. 48,4.3.1.




63

Two inscriptions which may go back to the period of
Saturninus, namely the 'Lex Latina Bantiae repevta'l and
the 'Lex 'Iarem:ina'z, have proveked a great deal of discugsion.
The current view is that the lex Bantia should be assigned to
one of the tribunates of Smturminus,® It has been suggested
that it is a fragment of his agrarian l.aw,'4 or of a judiclary :
law of Glaucia (Carcopino, Gracchi 205-34).  Stuart Jones (170,
171 and n,3) has that it is a £ of the lex
Appuleia maiestatis, and his view has received fairly wide
support,”  His avgument is that "foudex ex h,1, plebive scito
factus” (1L, 15-6) is a reference to the president of a quaes.
tio estahlished by the law, This is probably correct, hut it
proves only that the fragwent is "ein Stlick Bffentlichen Straf-
rechts® (Wemger 373). The theory is in no way strengthened
by Stuart Jones' assumption that Bantis was bound to Rome hy
a ‘maestas’ treaty, for the existence of puch a treaty is as

1 as the ihution of the to the maiesw
tas law. Yarnold (166) draws attention to a serious diffi
culty, The lex Bentia (11, 14-32) provided for the taking
of oaths by magistrates and senators to observe the provisions
of the law, and not to act against or frustrate It. Saturni-
nus’ agrarian law of 100 B.C. is known to have provided for a L
similar oath (Livy Per. 69; Appian B.C,1.20), and Metellus :
Numidicus went into exile rvather than comply with the obligation

1 The so-called 'Latin Law of Bantia’. For the text see
Warmington 294302,

z g framne‘ nt found at faventum, For the text see Schbn-
baver 110,

3 Stuart Jones 171; Carcopino (Gracchi 211 and m4);
H, Last (CAH 9,160,%); Shexwin-White (cvcizensmp 146) 3
Warmington 294; Wenger (373 and m,

4 Wenger (373 and nn, 18, 19); See atso the suthorities
elted by Stuart Jones 171. }

S M, Gelzer (Hemes IXITI (1935) p. 1293 Warmington

294, W, Last (CAH 5.160,4,161); wuarsh-Scullard 4133
Sherwin-White (Citizenship 146
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to swear te the agvarian :lm.l Yarnold argues that there
would ot have been such perplexity in regard to the eath im-
posed by the agrarian law if = similar cath had been intro-
duced by the maiestas law thres years previously.  Schin-
bauer (105) argues that the fragment should contain some vefe-
vence to 'malestas populi Romeni' if it were part of a maies~
tas law. This argument is not conclusive, for apart from
some procedural provisions (L, 1-6), the fragment desls only
with the sanction and the taking of the oath; when the lex
Acil.. imposes a penalty for frustrating the holding of a
trizl (Warmington 362, it does mob repeat the substantive
category (Warmington 318) which enables the gemeral nature of
the law to be ascertained, Sch¥nbauer (107-8) is, however,
on safer ground when he notices that the fragnent does not in-
clude ‘teibuni militum' among the magistrates who are en-
Joined to take the eath, which is a curious amissicn in view
of the fact that Saturninus based his legislative progvamme
largely on the interests of Marius® veterans.

The lex Tarentina has similarly formed the subject of
what Sadien (Gracchi 206) aptly temms "a parlour game”. It
has been identified as a judiciary law and as one or other of
the "leges de repetundis’.’ Schinbauer (109-17) argues
that it is part of the lex Appuleia maiestatis. He is pro-
bably correct whea he says (110-1) that the imclusivn in the

1 Livy Per.69; Appian B,C, 1.29; Cle, Dom, 31,82, Sest,
18,37y ‘gmt. Yir.Ill, 62,73, Schur 318 believes that Metell-
us was prosecuted under the lex Appuleia maiestatis, For a
criticism of this view see Brecht (Perduellic 300.3), It
need only be added that the sources do not attest any viol-
ence or sedition on Metellus® part whenAhn refused to take
the sath, On the contrery, his ohjection to swearing waiid
specifically hecause, in his view, the lex had beern 3am~
'per vim',  Livy Per,68; Cic, Sest. 16,37; Auct, Vir,
1162,

2 Tor the references see Schnbauer 92-10.
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fragmnent of citizenship or its equivalent as the reward of a
successful accuser doea ot require the assumption of & lex
repetundarum, for a similar reward is attested in the case of
awbitus (Cie, Balb. 25,57, Cluent, 36,98). It also seems
clear (111,113) that ‘noven deferre’ (1, 18) is From a cximi-
nal lex. Schdnbauer (112) ther bases an angument on the fact
that the lex Taventins provides for publication of the law
throughout the empire, ¥o which he links the provision that
all mugistrates arve to gwear to the law. He holds that the
extortion law would have been so well known by cirea 103 B.C,
that general publication of a new lex repetundzrum would
have been superfluona,  Furthermore, an extortion law would
have been in the intevest of all allies, but, with the excep-
tion of Latins, allies are excluded from the fragment; the
reagon is that the Innovatior 3 an oath by all magistretes
concerned only the populus Romanus, not provincials and
allies, A further point made by SehBnbauer can be used to
meet the possible repetition in the case of the lex Tarentina
of the objection raised by Yarnold to Stuart Jomes' hypothe-
sis concerning the lex Bantia, for he points out (112-3)

that the obligation to take an oath is wade applicable only

to may , and not to , and argues that the
imposition of an cath on the latter first ovcurred in 100 B.C.
in the law). Me 13.4) that

a lex establishing a guaestio during the period in question
could have been 'de repetundis! or 'de ambitu’, as well as

tde maiestatef, but having already exciuded an extortion law,
he argues that at this ambitus would have eoncerned only the
comitia at Rome, and would mot have been of suffieient gene-
ral interest to justify univevsal publication. But the imno-
vation of placing 'maiestas populi Romani', which allies im
many territories had cantracted to respect, under the jurde-
diction of a guaestio perpetua would have understandably
calied for general publication (L1%,116), Finally, Schin-
bauer conjectures (1159 thak the imeomplete ¥ .., te omaius

[ .




rerum" {3, 3) should be restored as "de meiestare cmnfum
rverun”,  In view of the impressive argument developed by
! , it may be that if either
of the elusive fragments is part of the lex Appuleia mafes-
tatis, £t is the Tarentine rather than the Bantiam.




EHAPIER IV

THE LEX MAIESTATIS: VARIUS AND SULEA

A5 Lo MAIESTATIS: VARIUS

A, LEX VARTA MAYLSTATIS

fhe lex Appuleia had brought only a small segment of
the 'Reclmnuchaftsprozess' under the muaestio majestatis, a
segment which covered s~lition in Rume itself, but which did
not touch on external relations, The first att.apt to
bring external treason wunder the permament quasstio maies-
tatis was made by the lex Varia of the tribune Q, Vardus Hy-
brida (umpt 2.1.255; Cundel, RE 8A, 1,388). The only direct -
wyidence that the Varian law was ‘de maiestate® is Cicerc (ap.
Ascon. 79€), but this evidence is gemerally accepted, The
terms of the law were "ut quaeverstur de iis, guomm ope
comsiliove socii contra populum Romanun arma sunpsissent™
{scon, 22C: CF, Val.Msx. B.6.4; Appiam B.C, L.37}. N

Appian 8.C. 1.37) planes the law between the death
of Drusus (B,C. 1.36) and the cutbreak of the Secial Way
(B.C. 1,38), but Asconive {22C) and Velerius Maximus (8.6.14)
say that the war had elrsady begen when the law was passed.,
Zumpt (2,1,250-1) argues that as Drusus was probably murdered
in Novemher, 91 B.C., @t the end of his tribopate, the sew
tribunes would not have had emough time to introduce the
law that year; as Gicevo (§mwv, 66,303) dicusses the death
of L. Crassus before the owtbreak of the war and the intro-
duetion of the lex Varia, and as Crassus died in September
91 ond ¢, Auvelivs Cotta was condemmed under the lex a few
wonthe later, the war should be dated to the end of 91, and




the lex to seon aftemwards, This view requires the arbi-
trary rejection of the order of events in Appia. (B.C, 1.36,-
1.37.-1.38), The present participle in Appian should be
noticed: xasd <@y 7oEC *Itahidrars Bxi 3 xosvd guveplic

# xpboa fondosytay .+ If Appian believed that the war
had already begun, Sonéncdvrwy would have corresponded
more ly than BonfoSvrwy to i {Ascon.

226), and “coacti essent” (Val.Max. 8,6,4), It should there-
fore he accepted that Appian placed B,C,1,37 between 1,36 and
1.38 because he helieved, rightly or wrongly, that this was
the correct Modern date the law to 91
(fommsen, Straf 198), the end of 91 or sarly 90 (Strachan-
Davidson 2.84), or 90 (Rotondi 339; Broughton 2.26), Gun-
del (RE 8.AL, 388-9) believes that the war began in Mavch,

90, but that in October 91 there was unrest at Asculum and

in Oscan tervitory, to which Asconius may be referring when

he speaks of "Italico belio exorto (22€); but he dates the
law to the begimning of 90, on the ground that it was passed
only after Varius took office as tribune on the 10th December,
91,

M. Aemilius Scaurus is crucial to the lex Varia.
In Clark’s edition of Asconius {22C) Cicero is veported ¥o
have said, in his defence of M, Scaurus, that M, Remilius
Seaurus had been the sccused in one prosecution at the instance
of Varius, namely a charge under the lex Varia: "ab eodem
etiam lege Varia custos ille (sc, M. Aemilius Scaurus) rei
miblicae proditionis est in crimen vocatus: vexatus a Q.
Vario tiibuno plebis est”, The comsent of Asconius (22€ }
is that after the Introduction of the lex Vavia, whose temms
he sets out briefly, Scaurus was prosecuted by Varius, But
in the context of Asganius' commentary he can be referring

i
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only to & prosecution ‘apul populun’ and pot under the lex,
for "Q. Varius tribunus plebis ... adesse spud se Seawrum
iuberet™ seems to mean a sumwons to the ‘anguisitio! pre-
ceding 2 tridl in the comitia; only the praetor could sumson

to a quaestio (Wlasssk, Auklage §-8, 24-5). And in the same
passage Asconius records tlet Scaurus addressed himself to
"Quirites”, which can mean only the Raman Pesple in assembly,

not the 'iudices’ of & quaestfs, A further diffieulty in

Clark’s text is that "ab eoden” in the citation of Cleera’s

aun words must mean Vardus, which makes "a Q. Vario teibuno

plebis® redundant, Some suthorities' seem to have seen a

different text of Ascomius, in which "mon multo ante" is

excised from the ing of ' , and is :
attnched to the excerpt of Clorwo's own words: "ab ...

voeatus; vesatus a Q, Vario te'buno plebis est mon milto

ante”, whick avolds redundsncy, On this reading Cicern re-

fers to a prosecution 'apud populum® by Varilis; and te a

charge under the lex Vawis by "eodem” (not being Varius), 4
whic' gives an understandable order of events: Varius prose-

cuted Scaurus ‘apud popwlum'; then the lex Varis vas passeds

then "eodem” sccused him under the lex,

It is probabie that "eodem” was Q. Servilius Caeplo
(©==), who accused Scaurus of extortion under Glancia's law,
1 92 or 91,7  This was before a quasstio, and raises no
A fficulty. But the jon in regard to the trial ‘apud
pogulzn' s confused, Velerius Maximus (3,7.8) says that

© Zumpt (2.1.429.133); Klebs (RE 1.586); Greenidge & Clay
Qs ed, gf {903, p.me;) but not the revised ed, of E.W, Gray,
(1£30} p,137).

2 Ci:.‘em) @p. Ascon, 2if); Asconius (ad loc,),  See
Gromnidge & Clay (let ed, p.106 for the identity of ecden”,
nd ed, p.127 for the date), Cf. Broughton 2,16.6; Badian
(Caepio 328,341).




Scaurus was accused “guod sb rege Mithridate ob vem publicam

p L L + He then s to Scaurus
a crushing attack on Varius, which forced the latter to irop
the case: "Varius Severus Sucreomensis Aemilium Seaurum, regis
mercede corruptum, imperium populi Romani prodidisse ait;
Aemilius Scaurus huic se affinem esse culpae negat: utri
creditis?™  Asconius (22C) attests a similar attack by
Scaurus on Varius, also in a trial ‘apud populum’, and a

similar abandorment of the case; "Q, Varius Hispanus M,
Seaurum principem senatus sociocs in arma ait convocasse; M.
Scaurus princeps sematus negat; testis nemo est: wtrd vos,
Quirites, convemit credere?” (icero {on the older reading
of Bsconius) , Asconius, and Valerivs Maximus therefore agree
that Varius prosecuted Scaurus in the comitia. But Valerius
attests @ trial, probably in 91 8.C. (Broughton 2.6,16) for
proditio in velation to Mithridates. Asconius ssys it was
on & charge of inciting war - "belli concitati crimine” -
which means the Sociel War, for Ascomjius reports that Scaurus
described the charge as "socios in arma ... couvacasse”.
Cicero himself does not give the charge, but in the context
of hia statement that the charge by Caepio {Jnr) under the
lex Vapia was proditio, it probably follews that the trial
apud populum' was on a similar charge. A1) three sources
seem to be referring to the same trial, but the problem is
to reconcile proditio in re Mithridates with proditic con-
cerning the Italian allies.

Zumpt (2.1.256,429-30) believes that Asconius®
ngoeii? included Mithridates, because of: "Scaurus senex
cum a Vario tribuno plebis argueretur, quasi socius et
Latium ad ema coeglsser” (duct, Vir, Ill. 72). [He argues
that at the time of the allied vevolt there wewe substantial
ties between prominent Romars and Mithridates, and that
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Scaurus was believed to have had a finger in both pies. This
Is not impossible, although "socios et Latium" looks very much
like a hendiadys., It should be nated that a charge of extor-
tion under the lex Servilia Glaucia was brought by Caepis (Jnx)
against Scaurus, "ob legationis Asiaticae invidiam et adversus
leges pecuniarum captarum® (Ascon. 21C). The "legatio Asia-
tica” would probably have been an embassy to Mithridates,
possibly in 93 B.C., of which Scaurus was a member (cf,
Broughton, 2.5, 16.6), These facts mey assist in explain-
ing the order of evests, It is known that Seaurus wriggled
out of the charge of extortion in relation to the "legatio
Asiatica” which Caepio {Jnr) brought agaimst im (Ascan. 21C).
It may well be that Caepio, the inveterate enemy of the Drusus
faction to which Scaurus belonged (Padian, Caepic 325,328,341),
tried again, He persuaded Varius, on his assumption of office
as tribune, to prosecute Scaurus 'apud populum’, As Scaurus
had also supported the Livian line on the Italian question,
his susceptibility in the East and his liberalism in the

West could comveniently be visited upon him in one prosecu-
Hor.

But Caepio and Varius failed again, Thereupon,
realising that they could never imsulate the Assepbly against
Seaurus, they decided to put it up to the less impressiomable
equites who would make up the jury panel of the guaestio
mafestatis, Heme the lex Varia, Proceedings ‘apud populur’
had tc be imstitured by a tribune, but anyone could be an
accuser hefore a quaestio,l Caepio would prosecute, thus

iding Further 3 to Varius' origin,

1 Wlassak (Anklage 6-8); lengle {Straf 26); Greenidge
{Procedure 416},
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That Caeplo was in fact the accuser is attested by Cizere's
"godem® (dscan. 22C), which refers back to Cicero's refer-
ence to the prosecurion by Caepio under the extortion law
{(dscon, 21C), and also by = passage of uncertain origin
cited by Klebs (RE 1. 586): *Q, Caepio in M. Aemilium
Scaurum lege Varia®.

Cicero (Brut. B9.304) says that the qusestfo Vard-
ana vas the only court which sat during the war, "ceterds'
propter bellum intermissie®, and it is &ifficult to reject
his testimony, for he was in court: “ewi fregquens aderam,
But Asconius (73-4C) camnok easily be reconciled with Cicero:
"Bello Italico ... cum malti Varis lege imique dammavemtur,
quasi id bellum 111is anctoribus conflatum esset, ... mance
tus iustitii ocoasionem sematus decrevit we iudicis, dum
twmlzus Italicus esset, exevcerentur: gquod decretum esrum
in contionibus populi saepe agitatum srat™. This passage
seems to mean that the Varian commission was suspepded, for

if the 'fustitiwm' had only eoncerned other courts, “eum
mltt " would be irrel t.  Why was the decree
“suepe at ?. The 1 would not have

been much concerned at the suspension nf the eourts for
other crimes, but the commission which was trying Rene's
ennmies would have been of great popular poncern,  Momwusen
{straf 364.2) may be right to suggest thal there was Tinst
a suspension of the other courts, and of the Varian later in
‘the war,

The mosi curious aspect of the lex Varia is the con-
demmation of Varius himself under his own law: “Consequente
amno {sc. 89 B.C.) Q. Verius sua lege dammatus excesserat”

1 For some of the trials under the lex Varia see Gundel
{RE 8A,1.390).
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{Cic. Brut. 89.305); Ysuwmmo orueiatu suppliciogue Q. Varius,
homo Importunissimus, perdit® (Cie, Nat.Deor, 3,338 ); "sed
dwn ante pestifexum tribumm plebis guam certum civem agit,
sua lex eum domesticis lagqueds constrictum absumpsit® (Val.
Max, 8.6.4). It is clear that Varius camnot have been con-
demned for assisting the Italians, The sources suggest
that the charge velated to the seditious circumstances in
which the law had been passed, for his colleagues had imter-
posed their veto, but the equites had intarvened violently
on his behalf (Appsan B.C. 1.37; of. Val.Max, 8,6.4), Zumpt
(2.1.253-5) argues that at the and of 30 B.C. harmony was re-
stored hetween the factions, when the law of L. Jullus Caesar
granted citizenship to allies who had remaived loyal (of.
Badian, Csepio 3413 Broughton 2,25); and that the climate
favoured the prosecution of Varius in 89, BAs the only
charge which suggests itself is one of sedition, and as

Vardus wes prosecuted "sus lege®, Zunpt concludes that the

Iex Appuleia had been in the lex Varia, which
was therefore a general law of majestas, possibly with a

more exact 'definitfion' of 'mafestas minuta' than the lex
Appuleia (cf, Botsford 400-1).

The difficulty is Valerins Maximus (8.6.4), a passage
which appears in a chapter entitled: "Qui guae in aliis
vindicevant ipsi commiserunt", Even if Varius® law had been
eouched in geperal terms, it is clear that Valerius Maximus
(Loc,cit.) is concerned only with that part of it "quae
fubebat quaers quomun dolo malo secii ad apma ire coacti
assent™, Takenm with the tirle of the chapter, this suggests
that Vapius was guilty of something concerning the allies -
or concerning the issue wiich had deiven the allies to awms,
namely Roman citizenship: At this point the doubtful nature
of Vapins' own citizenship becomes relevent, —Seauwms




n,

contemptuously suggested that the court wouwld not believe a
Spaniard against 2 princeps sematus (Ascon, 22¢; Val,Max,
3,7,8), and the ") was dus to ™ ius
civitatis” (Val.Mex. 85,4}, The accusation aguinst Varius
was directly related to his citizenship, according to Valerius

Maximi. (8.6.4): ",,. dum ante pestiferum tribuwwym piebis /
quan certum civem agit ,.." Gundel (RE 8A.1,387) takes this 4
passage io mean that Varius acquired his citizenship in a
questionable way. A clue to the method of acquisition fs
given by Minzer (Norbamus 227-9), who argues that Norbanus
was a new citizen who lacked the 'ius honorum', The reward

of a successful accuser in this period teok a political form, 2
ir particular the right to assume the citizenship of an

acoused who was capitally P

Caepio (Snx) for Arausio in order to facilitate his own entry

into the ‘cursus honorum’, Although Minzer sees a pavallel

between the situations of Norbanus and Varius, he does nob N
press it fully., It is pexhaps possible to do so on the

strength of "dum ante pestiferum tribumim plebis gquam certum

civem agit”, for this was ly the ion of «
Perhaps Vavius' yeal orime was the gbuge of his law for his
Fom PUTPOSES

3 There is, however, the difficult fact that an actual

3 death sentence was mot only imposed on Varius, but was carried
out, Levy (15, 38-21) shows that even in the time of Sulla
the only capital sentence was still the sctual death peualty,
although since the mid-second century B.C, there had heen a
convention whereby an accused was allowed to anticipate
wondenmation by voluntary exile; if he waited unkil judgment
the respansible megletrete eould execute him. From sbout

123 B.C, this practice hardened into a rule of law, whereby
eyan after n it was the s duty to
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allow the accused a reasonable opportunity of s ‘oiding exe-
cution by going into exile, Whether he laft before o
after judgrent, an ‘aquae et ignis imterdictio’ could he
enacted against him, so that if he returned frow exile he
could be killed with jmpunity by the fivst comer, The
effect of the interdict was to recognise that by his change
of allsgiance he had forfeited his rights of citizenship;
the interdict did not ingose a sentence of sxile, bt
gav!‘effect to ‘he situation created by the accusedts own
act,”

The actual execution of Varius requires the unlikely
asgumption that, eonscience-stricken, he electad mor to avail
hinself of his right of exile. There is, however, another
pussibility, mamely that there was a reason for denying him
the vight. Yevy (27) notes Vavius® case in passing as an
example of an actual execstion, but does not attempt to re-
coneile this with the right of exile, Lengle (Straf yh-5)
says that Vardus was iried by the comitla centuriata and not
the quaestio, althotigh under his own law. This is an sttempt
to meet the case of €. Aurelius Cotta, who was "eiectus e
civitate® under the lex Varia {Cie. Ovat. 3.11). Does
"eiectus" mean voluntary exile, or was it the actual piwrish-
ment imposed by the lex? Levy (22,31) holds that the sane-
tion of the Varian law was desth (but subject to the right of
exile), and points out that exile as an actual sentence -
known as ‘aquae et ignis interdictio’ in common with the enact-
ment which followed voluntary exile - was unknown until
Cicero's ambitus law rZ 63 B,C. (of. de Zulueta, CAH 9.878).
Stber (analogie 61), while accepting this proposition for

; 1 513)3
- CF. Mommsen (Straf 68.70); Greenidge (Procedurg 3
Strachan-Davidson (2, 24, 2841, 52-72), who sptly ca,Llsithzs
Intepdiet "a conditional death septence”; Siber (imalogle 53,
574,
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permanent commissions, suggests the introduction of an zctual
sestence of exile at an earlier date in the case of special
comnissfons, among which he includes the Varian. But whatever
meaning "eiectus” has, why was fotta exiled and Varius executed?
Lengle {Straf UK-5) in proposing the comitia centuriata as
+the court which tried Varius, is attempting to capitalise on
Mommsen's view (Styaf 201} that the tendency to restriet the
death penalty was more marked in the quaestiones than in the
comitia; lLengle's argwnent is that if Varius was tried in
the comitia, there was nothing te prevent the impusition of
the sotual death sentence, EBut in fact there was no differ-
ence between a guaestic and the comitia as far as the night
of exile was concerned (Levy 27-9).

It follows that even if Varius had been tried by the
comitia centuriata the problem would remain, for he would
have had a vight of exile whether the death sentence flowed
from the judgment of a quaestio or was imposed by the comitia,
faly one can have Varius of that right ~
the fact that he was not a citizen, This, it is suggested,
is the explanation of his exscution, Citizenship was the
basie issue in respect of which the Italians had received
*opes ponsiliumve’, ané having regerd to the doubtful quality
of Varius® citizenship, and the possibility that his trial

14 tio did pot pass The penalty had been
Laid down by the emabling statute, and the court simply had to
answer a specific geestion: "Did the accused do what is
allegoas™, If the answer were affirmative the practor pro-
nounced "fecisse videtur® and the penalty followed by opera~
tion of law. This ds why there was no provocatio fram o
fuuestio, The People, by enacting the lex, had alveady con-~
irtionally sentenced the accused, The condition was fulfilled
whew the 10’5 answer was >,
2.43-50; CF, Levy 16-7; Daube 73-4.




was commevted with ft, it way be supposed That the lex Varia
ineluded & provision whereby those who acquired citizenship
‘dolo malo! could be depwived of 3t, Tt is suggested that
in order to convict Varius at all it had to be shown that
he had become @ citizen by Fraud, Therefore, his very
condemmation snmlled his of hip, and as a he
was exposed to summary execution,

Some authoritiss® helieve that the lex Varia created
a permanent guaestio, while m:hex's2 favour a special comis-
sion. he acceptance of a specisl commission would partly
xesolve the difficult sequence in Asconius (22C), for Varius
way have been the . Qlommsen,
Straf 198.2). Bur this would still not explain why Scaurus
addressed the court as "Quiritss®, Lengle's belief that
Varius was tried by the comitia, although under his own law,
raises the problem that it would have to be assumed that the
lex had not submirted a category of acts to the exclusive
jurisdi of the i 6} bal that
a lex eirher deFined orimes or regulsted procedure, but did
mot do hoth. Tt wouid follow that the lex Verda 1aid down
& maiestas category, but did not concern itself with the
establisheent of & sourt, This would mean that it was open
to the uomitia centiriata to apply the Vardan law, Butr
Henderson's theary of a clearcut 3istinciion does mot sesm
to be justified, The equites had actively helped Varius
%o push his lav through (Appian B.C, 1,37), and their reward
wag surely a monopoly of the jury panel and exelusive juris-
dietion over the subsitantive cetegory. It should be noticed

Zumgt (2.1 253-5); Creenidge (Procedurve 385); Gundel
ey (Straf 198); Steachan-pavidsen 2,21; lengle

(Straf 30); Kihler 547; Siber (Analogie 61y,




+hat the lex Varia seems to have bzen mmended procedurally
without affecting its substantive provisions, for when Cn,
Pompeius wes tried in 89 the charge was ome of mufestas tlege
Varia', but the court was a mixed panel of senators apd
equites under the lex Plautia {or Plotia) of that year:
"Memoris teneo, cum primum senatores cum equitibus Romanis
lege Plotia iudicavent, hominem dis ac nobilitati perinviswm
Cn. Poapeium causam lege Varin de maiestate dixisse” (Cie.
ap, Ascon, 79C), The swrvival of the Varian law, despite

@ realigrment of the jury panel, is perhaps the strongest
argunent n favour of its pesmanence,’

B. LEX CORNELIA MAIESTATIS

Sulla’s lex Cornelia malestatis was passed in 8L B.C.
a8 part of his programme of criminal legislation, which set
up certain new permanent courts and reshaped others, although
it is not certain which were new, and which were simply re-
modeli.d by Sulla, In regard to maiestas the scope of Sulla's
law depends on whether a permament quaestio was already in
existence as a result of the lex Appuleia or the lex Varia.
The evidence for a permanent court 'lege Appulela’ is very
strong, and the probabilities somewhat favour a similar posi~
tion for the lex Varda, It is therefore believed that the
first permanent quaestic maiestatis should not be credited
to Sulia, who should rather ve regarded as having introduced

1 Cicero (loc. cit,) may be corrupt. Cn. Pompeius Strabo
was conenl in(as and pr)ncau:ul in B8 (Broughton 2,32,42), and
as he ould mot be tried while holding either office, there
does not seem to have been time to try him in either year,

Bt the trial must have been in 89, for it was the first
under the Plautian lav, and M. Plaitius Silvanus was tribune
that year (Broughton 2,34), Greenidge & Clay (1513 sugges
Cn, Pomponius™, iribune in 90, This is possible, for he
8nd Vardus "habitabant in rostris? (Cie.Brut. 89.308) -
which would certainly have made him "nobilitati perinvisum’,




innovations in a permanent court which already existed,l

It is beldeved by some authorities that the lex
Cornelia was a general law of maiestas. Thus Greenidge
{Tresson 232):

The great chonge comes with this perioed of codifi-
cztion, A law is passed which professes to cover
the whole of a crime desipnated by a cextain word,

It is therefore necessary to sgacify every passible
casc of that particular crime,

Zumpt (2,1,383) believes that Sulla incorporated the
particular categories specified in the Appuleian and Varian
laws, and alse extended the ciimen mhiestatis to a lavge num-
bexr of new categories, There is perhaps a top ready assump~
tion that the Roman practice was to enact consclidating statu~
tes which d up and the provisions of
laws, Thus Zumpt (2.1.253-5, 383; cf, Bonmer 109) says
that Varius re-epacted Saturninus’ law with additions of his
own, and that Sulla incorporated the provisions imtroduced
by Saturninus and Varius, with further additions. Similarly,
Greenidge (Treason 232) believes that the lex Julia maiestatis
ve-enacted the lex Cormelia, fThe evidence does mot entirely
supgort this perperual gsme of leap-frog. The lex Aciliz of
123-2 B,C,, which was preceded by two other leges de repetundis,
the lex Gpurnia of 149 8,C., and the lex Junia of uncertain

1 So Zumpt (2,1.377-8); Lengle (Straf 28-9). Cf. the
wuthorities tl:ho(sccept a permanent court ‘lege }\ppulexath "
(0,50 1,3) and 'lege Varia' (p.77 n.1j. For the view tha
Sulla established the first pe!mnnsrgxt quaestio maiestatis
Bee Mommesen (Steaf 203); Kibler 509, g

2 CcE, zm(-pt (2.1.3;8); Kibler S47-8; H. Last (CAH z;”z‘gai
7); Brecht [Majegtas 357); Botsford (¥19 and n.id); mfgs)
360; . Pollack (191-6), and particulaply his assertion ”(h =
that with the passing of the lex Cornelia "zum ersten Maile
partiell kodifiziert worden ist", Reinm 510 more consem‘
tively bplieves that Sulla's law merely brought move oot
E‘;ﬂeg than previous lnws under the oricept of esta
minutat,
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date, has 2 significant provision: "Quibusquom foudicium
fuit fuevitve ex lege quam L, Calpurnius L. f, tr, pl.
rogavit, exve lege quam M. Iunius D, f, t», pl. rogavit,

quel eorum eo ivudicio apr.iutus vel condemmatus est eritve,
quo magis de eR re eius nomen hsce lege deferatur quove magis
de ea re guom eo ex h,l. agatur, eius h.l, nihilun rogato”
(Warmington  384,6). It seems clear from “Fueritve" and
"eritve” that the earlier laws were still in force, Gaius
{4.19) says: "legis actio comstituta est per legem Siliam
et Calpurniem, lege guidem Silfa certae pecuniae, lege vero
Calpurnia de omii certa re". This lex Calpurniz is the ex-
tortion law of 148 B,c,,’ while the lex 8ilia was slightly
earlier (Bucldand 373), The lex Calpurnia stated in the
general form “de omni certa re" the rule which the lex

§ilia had applied to "certa pecunia®, but Gaius does not
suggest that the latter was mo longer current. Gains (3,185)
cites a 'lex Iulia et Titia' dealing with tutela; thes refer-
ence is probably to two separate laws, both of which survived
{Jelowicz 248,3). And Diocletian decreed that "meximi enim
criminis est retractare quas semel ab antiguis statuta et
definita suum statum et cursum tenent z¢ possident™ (Coll.
15.3,2).2

These examples substantiate the significant ohserva-
tinns of Schulz (Primeiples 84-6):

1 5o Mommsen (Straf 708y, Contra Btrachan-Davidson
2.5-6); Hitzig 7; Hemderson 73.1§. Even if it was mot
the same law, the point here made is not affected.

2 fere ave aisc examples going the othey way. Thus
Clcero (Rab, Post. 4.9): ‘hoe totid 1 verhis translatum
caput ast, quod Fuit non modo in Cornelia sed etiam ante
in lege Servilia™, See also the cases of translation
cited by Henderson (76 and n.34).
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Never 4id the Romins attempt to interzupt the
even flow of legal development by radical chasge.
Thers was & &isinclination to shoiish any val.
law, rather was it allowed to lapse Through dis
use; & new rule was often set up side by eide
with one antiguated or moribund, to e used at
cholce, so that in thie way the disuse of the
plder law was accomplished gradually.

It cannot be denied thar this conservarism e

was responsible .,. for unwieldiness and intricacy
in the legal system: if & devision to clesr up
and cast out is never fakem, it is clear that
finally we have legal rules and legal institutions
derived from the most various periods of develop-
ment existing side by side or mined up with each
other in a strange and confusing wa: The fund~
amentally conservative attitude just deserﬂ, 1
wag maintained with astonishing consistency
throughout Roman legal histary, It dominated
the subjects of the Republic, pf the Principate,
and of the later imperial era.

The sources for Sulla's law do not furnish any evi-
dence for the prosecution 'lege Cormelia’ of something which
was previcusly in the i by Satur-
nims or Varius, The one possible exception to this asser-
tion is the case of €, Cormelivs, tribune im 67 B.C. Iuring
his tribunate he proposed 4 law prohibiting leans to foreign
states, but it was rejected uy the Semste (Ascom, $7C).
Cornelius retaliated with a propossl "me quis nigi per populum
legibug solveretur”, which was an sttack om the Senate's exer-
cise of the power of dispensation, At the Instigation of
indignant senators the tribune P. Servilius Glabulus intex-
ceded when the herald was shout to vead oub Cornelius? bi, L,
whereupan Corpelins promptly read It out himself, The cunsul
C. Piso protested, there was 4 violent seene, and Cornelius
closed the meeting (dscom, $8C). e them carried 3 law "ne

i 201y that "... the Romans
L ek m“ydena} st?atutes ay we Americans
The result was that the statute

are inclined the other way. ing sacial needs

lay was almays failing ¥o keep up with advanc
and ideas¥.
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auis in senstu legibus solveretur nisi CC adfuissent™, which
the Optimetes also disliked (Ascon, 56r),%

A prosecution for maiestas was hrought against Cor-

nelius in 66 B.C. The accusers were the *fratres Cominii'

{Ascon., 59C), (59-608) ieally fhes how =
the accusevs were threatened by a hostile crowd, but managsd i
o escape under cover of darimess and left the city over the '
rocftops,  The case was dropped, but was taken up agzin the
following year, Cominiug, who was anxious +to refute the

belief that money had influsnced the shandonment of the pre-

vious proceedings, "pepetiit Lornelium lege malestatis™

(Ascon. 60C), Ieading gave evi » Bnd

to persuade the court that Cormelius was guilty of what

Ascondus (61€) deccribes as "crimen immimstae maiestatis .
tribuniciae®, fhis submission was based on the brushing
aside kv Cormelins of the intercession which the tribune
Globuwlus had entered against the reading of Cormelius' bill
in 67 B,C, [Ascon. 60-1C). (Cicero defended Cornelius and
admitied the facts, but argued “non ideo guod lectus sit
aodex & trilune Imnminutam esse trdbuniciam potestaten™
(Ascun, 61C) - & close parmllel to the line followed by the
defenpe at the trial of By skating de.

barwsen the senators shom he did not want to aliemate end
the interests of his client, Cicero secureu an acquittal
(scon, 61C).

Aseonius (52, elthough the passage is bracketed by
Clavk) comeludes his sccomnt of the trial with &n analysis
which is vemimiscent of the menner In which the issuss were

1 Dio's version (35.3Bff) differs slightly on details,
but i substantially the same,

2 For th:n relevgnce of this passage to Mownsen's tmleory
28 to the arigip of the trimen maiestatis see p. 240 helow.
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were developed st the trials of Norbanus and Cacpio (pp. 58-
51 ahove): "In hac eausa tres sunt quaestiones: prima, cum
sit Cormelius reus malestatis legis Corneliae, utrum ceriae
alignas res sint ez lege comprehengne quibus solis rveus
majestatis teneatur, quod patrorus defendit; an libera
eius interpretatio iudici relicta sit, guod accusator
proponit. Secunda est #n guod Cornelius fecit nomine
maiestatis teneatur. Tertia an minuendae maiestatis animun
habuerit”. Asconius here raises the question of the exten-
sive interpretation of the lex, that is, the application of
& statute to a case for which it does not make express pro-
yision, but which is held to have been within the comtem-
plation of the legislator,

1

There does not seem to be any suggestion that the
charge against Cornelius related to the violent termination
of the meeting mt which Globulus had interceded. Rather
would it seem to have concerned Cornelius! disregard of
Globulus' veto (Ascom. 61C), If so, the guestion arises as
to why Cornelius was charged ’lege Cormelia’, in view of the
possible Inclusion in the lex Appuleia of a provision "qui
tr. i, i non paruit e (p, 62 above.)
The fact that it was sought to hring the charge under the
lex Cornelia by way of exteusive interpretation must mean
that there was no express yule in Sulla's law which could
be applied., ‘This would support the view thet the lex
Cornelda had not re-gnacted the lex Appuleia, at least as

1 dd: nomine rurser (Clark 62).

2 "nl“ini;’ authority of thase(consulted who r]iscussi:
the question of extensive, cr judicial, interpretstionb=
Roman Criminal Law in any deteil is Rein (223-6), Siber
(Anslogie) buiids his work on extemsive intexpretation and
analogous principles, but neither defines nor explains
concepts,
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far as disregard of the veto was concerned, but at the same
timg it poses the question as to why Cornelius was not charged
*lege Appuleia’, in which event no interpretation would have
been necessary. The answer should perhaps be sought in the
assertion by Asconius (80-1C) that the senators who testi-
fied against Cormelius eriticiszd his reading of the bill
himself as something unprecedented “Vidisse se cum Cormel-
ius in tribunatu codicem pro restris ipse recitaret, quod
ante Cornelium nemo facisse existimaretur, Volebant videri
se dudicare eam vem ad erdmen

tribuniciae pertinere; etenim prope tollebstur intercessio,
si id tribunis permitteretur”, The meaning mey be that
although the indictment may have included disregard of the
veto, this was not the gravamen of the charge, for it would
not In that case have been criticised as unprecedented.

The main attack was rather on the reading of the bill by
Cornelius, Bs there is no reason to suppose that the lex
Bppuleia dealt with the persomal veading of bills, it fol-
lows that a charge 'lege Appuleia' would not have helped,

The substance of the allegation against Corneliue
was, thevefore, that in his capacity as a tribune he had
done something in breach of his office when he read out the
bill himself, This agrees with the general characterisation
of the crimen malestatis stated by Seneca Rhetor (Comtrov.
9,25,17): "Lex (sc. maiestatis) quid oporteat quaerit, aliae
quid liceat", It also agrees with Cicero's assertion (Verr.
2,1.33.84) that when Verves failed fo exact vetribution on
the people of Lampsacus, whose sedition had diminished his
*us legationis', his Failure to upheld the dignity of his

office was maiestas, for "gui potertatem suam in adminis~
i i i s veluti

‘trapdo non
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maiestatis laesae reus est" (Ps-Agcon, ad loc,).  The crucial
problem is, however, the statement of Asconius (61, 62€) that
the reading of a bill by a teibune, although not expressly
ineluded in the lex Cormelia, could heve beem interpreted
into the lex as a case of 'Imminuta maiestas tribunicia’, -
At first sight this seems to suggest that the lex Cornelia :
made scme mention of 'maiestas tribunicia’ rather than .
‘mafestas populi Romani!, for theve had to be a reasonably

close connection between the desived interpretation and an

actual provision of the lex (Rein 224, note), The problem

15 to recfelle a reference to majestas tribunicia’ in the

lex Cormelia with Sulla's policy, which was to "kill the -
tribunate” (H. Last, CAH 9.202), It is scarcely credible

that the man who in 88 B.C. forbade the intreduction of laws

which had not received the prior spproval of the Semate (Ap- .
pian B.C, 159), and who in 81 B.C. very possibly deprived

the tribunes of the power to introduce legislation,’ and

certainly disqualified them from passing on to any other

office (Appian B,C.1.100), and imposed same form of restric.

tion on their power of intercession,’ would have been concerned

to uake special provision for 'maiestas trilunicia® in his
maiestas law, Sulla's attack on the tribunate went even
further, for in 88 B,C, he emacted that voting wes no longer
to be by tribes, but only by centuries (Appian B.C. 1.59), 2
measure which meant that 'the Comitia Fopuli Tributa was com-
dermed to idleness” (H. Last, CAH 9,208),  Although the
temporary measures of 88 B.C. were abolished by Cimna in

1 Livy per, 8% cf. Cic. Leg. 3.9.22; Caes. B.C. 1.7.
on the p:}c'»blm involved in the assumption of sud\sg pro- ’
vision in B B.C. see Rice Holmes (Republic 1.337-60, .
:55-5); H, Last (CAH 9.2235896.3); Siber (Verfassung ’

29-30) 3 2.141.8). . E

23 %ic.BS‘e’:f.m;?l.(so.lss;J o~ Cic. Leg. 3.9.22; Lévy
Pex, 89; Vell, 2.30, On prios .imitations of the vero
and the scope of Sulia's legislation on this qu:n se
Monmsen (Staat 1.238; 2,1.308 and m.1); Rice
(Republic 1,61); H, Last (CAH 9.292).

2w
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87 (Appian B,C.1.73}, the probebility that thay were yevived
nd extended in B 3.¢.% has & particutar beardng on the
crimen maiestatis, in view of a statement in Scholia Grono-
vz‘.a.na:2 “Becer tyibuni sligebantur antes, qui gquasi tuer.
entur populi Romani malestatem ... Hos omnes pre nohilitate
faciens sustylit Sulla, The evidence seems to suggest
that Sulla inhibited the ‘Rechenschaftsprozess’ entirely,

at least as far as the comitia tribute, and therefore the

of

than in the quaestio

was

It 1s not

to accept

Asconfus at face value, insofar as he is to be understood ag

suggesting that the

ion "

in the lex Cornelia.

It ie not cextain, however, that this

ig what he intends to comvay, for In the same passage (61¢)
he says that the defence raised by Cicero was a denial that
‘the reading of the bill meant "a tribuno imminutan essa
tribuniciam potestatem”, A tribune was one of those "guibus
populus potestatem dedit® (Cic. Orat. 2,39,164), and it was
as the of by way of ion from the
Roman People, rather than in his own rvight, that Cornelius
was alleged to have been guilty of diminishing maiestas. Tht
maiestas in guestion was 'muiestas populi Romeni', and ‘immi-~
mata meieatas tribunicia' was simply a loose way of saying
that a of mai by d had, by doing some~
thing which derogated from the dsgnity of his office, dimin-
iehed the maieatas of the Roman People, which had appointed

him to that office.
as in the case of the

It should therefore be accepted chat,
lex Appuleia, the only expression used

1 Heitland 2,456;

2 Cited in Full by Zumpt (2.1.3u9) and in pert by

Greenidge & Clay 214,

Frihlich (RE 4,1558, 1562).

3 For other crfticisms of this passage in Asconius see
. 240 below).
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in the lex Cormelia was 'minuere maiestatem popull Romami’

The prineipal and perhaps the only sphere of Sulla's
maiestas law lay outside Rome, for it is probable that the

law was introduced to serve the needs of the new constitution
which Sulla 1 s was o
convert the customary authapity of the Semate into positive
1ow,? and the particular sphere of senatordal sctivity with
which Sulla was concerned was the regulation of relations he-
tween the Semate and military commanders abroad, Bo as to a-
void a repetition of the disasters of the previous decade,
when Rome had on three vceasions fallen to armed attack,

fhe main source for the provieions of the lex Cormelia maies-
tatis is Cicero (Pis. 21,50): T"Mitto exire de provincia,
edvoere exprcitum, bellum sua Sponte gerere, in regnum induss-
m populi Romani aut senatus accedere, guse cun plurimae leges
veteres, tum lex Cornelia maiestatis, fulia de pecuniis vepe-
timdis plenissime vetat”, The rules here emmecisted were not
vovel, for matters of this kind bad fallen under the 'Rechen-
schafteprozass’ for a very long time (pp. 23-% shove), and
there was no lack of recent examples tuv emphesiss the critical
state of the problem, In 88 B.C. M! Aguillius, acting on his
own initiative, ipcited the kings of Bithynia and Cappadecia
to attack Mithridates, which involved Rame in & war in the
East at a time when the Italian issue was Still unresolved,
and in B3 B,C, L. Licinjus Marena invaded Pontus without

the lex maiestatis the samction

1 "It nlla who mede
e o ot (. Last, CAH 9.267); eof.

of the comstitution of Rome™
Cobban 158,

2 Marsh-Soullard 130; of. H, Last (CAH 9.298); Frohlich
(RE 4,1560),

3, 5%51: (CAY 9,293-8), On Sulla’s organization °§19)
provineial commands see H. Last (loe.pit.), Heitland (ZE s
Hareh -Seudiand 132.  For & vecent divergemt view see Camey
13,
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authority and suffered a reverse (Cobban 158; Broughton
2.35-5,43,64).  The sulmission of proconsuls o the jurds-
diction of the guaestio maiestatis, in respect of matters
such as leaving a province or teking an ammy out of it, and
waging war or entering foreign territory without authonity,
became iueviteble when Sulls inhihited the tribunes’ Func-
tion sa the watchdogs of the constitution, for with the cur-
tailment of the *Rechenschaftsprozess' there was no way of
bringing such offenders to book except hy means of a lex
maiestatis.

The operation of Sulla's law may be illustrated by
the trial of A, In 54 B,C. , acting on
Pompey's instructions (and fortified by Ptolemy's gold), left
his pravince of Syria and went to Egypt, where he restored
Ptolemy to his throne (Dio 39.55; of, Cobban 68-3, 159-50),
In so doing he breached boxh Sulla’s law and a speeific re-
solution of the Assemhly.l Crassus sent @ legate to take
over Gabinius' commend, but odx E8&Zavo, &NA' Guxep L6y~
utov thv drepovlay eldnpht, xavelyev avshv  (Dio 39.60).
On his return to Rome Gabinius was tried for maiestas. Pom-
pey intervened to save nim from certain condempation, where-
upon an envaged mob nearly mirdered Gabinius and the jury.? bio
(38.62) seys that Cicerc was Gahinius' accuser, but Cicero
himself denies that he played any part in the trial except

1 Dio 39.56: &xl why Afyowrov hnelxdn, walmep brovopet-
ovros pdv rtof véuov pfive &6 iy dmepoplov olc Spyoviac
seywy bxobupely pfive mohduovs ko' favedv &vabp:fgeu.&,a .
&xerpyudooc B3 wal 0¥ dios ..s ph voroxdfvas wdy Bvdpa.

2 Cie, at, Frat, 3,1.15; 3.1.245 3,2,1, Dio 38,62
Achrdgng t%e melodvamatic version of Valerius mxixgius
(8,1,aks,3) Gabinius was saved by the tearful imterven ::2
of his son, which seems to have been a stock theme {ef.
trial of Ser, Galba, p, 24 above). Pompey's attitude is in
marked contrast to that of fhe emperor Tiberius, who vn)j '
not allow Cn, Pizo to disclose secret instructions. Piso's
orime was leaving his prevince (also Syria) and attempiing
to return by force (Zacs Ann, 3.14,16).
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that of & witness (Quint,Frat,3.9,1), Yet he was plainiy
alsgusted ot the narrow scquittal - 38 votes to 32 (Att, 4,18;
ef. Quint. Prat, 3.9,1). Gabinius was then tried for ex-
tortion. Cicero defended him, but he was condemned and
fined 10,000 talents, and went into exile, Dio (3%.55)
ironically remarks that this sstonished Gabinius; momey

hed secured his acquittai of maiestas, but money brought
ahout his conviction for extortion.

The trial of Gainiuvs for maiestas bad a curious ae.
quel, An hour after his acquittal his freedmsn, Antiochus
Gabinjus, was condemned under the lex Papia; “Itaque dixit
statim vesp. lege maiestatis OYCOIMPICAMASIHT  {Cin,
Att. 4,18}, It ig regrettable that the Greek crux has not
been resclved, for the linking of the lex Papia and the lex
maiestatis is intriguing. The lex Pa.  of 65 B,C. was in-
troduced in order to restrain the illegal assumption of
Roman eitizenship, by expelling from Rome &ll peregrines who
resided outside Italy (Broughton 2.158), Having regard to
the fact that citizenship was linked to maiestss in the lex
Varia {pp, 73-7) above, it is permissible to speculate on
the poseibility that the lex Papia may be fdemtifiable as
another lex maiestatis. In this zegard li should be noticed
that the identsfication of a law as a lex maiestatis can de-
pend on an accident, It is only the chance circumstance
that €icero {ap.Ascon. 79C} happens o mention that the trial
of n, Pompeins was judged by Jurors appointed *lgge Plotia”,
but on a cause “lege Varia de malestate’] that emables the lex
Varia to be identified as a maiestas law, for the sources
dealing with the introduction of the lew and its application
in 90 B,c, are silent as to its mature. It may e that the
lex Mamilia, which dealt with a similsr category of maiestas
to the lex Varia (external relations), has been excluded from
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the *legzs maiestatis’ only by The lack of a similar acei-
dent (cf. p.42 above). But the possibility that the lex

papia was a majesias law is if the

and interpretation of the Greek in Cicero (Att. 5.18) which
is d by (326.1) is ob oof xev
tp'low p* houg Shuckburgh's point ig that Gabin-

jus Antilochus was tried under the lax Papiz for a contrave i~
tion of the provision "ne quis peregminus se pro eive
gereret”,  When Antiochus said “the Republic will mot mcquit
we under the majestas law as it did you”, he meant that ha
was really condemned in piace of Gabinfus, perhsps in order
to pacify the angry mob, and that therefore he was virtually
convicted of maiestas in place of his patron, On the other
hand, the particular provision of the lex Varia undar which
Vardus was condemned to death amounted, in effeet, to a rule
“4e guis peregrinus se pro clve gerexet”, and the lex Varis
was certainly a lex maiestatis.

It is rel t to ider which 1
mntiochus, Public criminal courts were divideq into
fquaestiones * and * S

B special court differed from a permanent ome in that it was
an ad hoc measure introduced to meet a situation which was
rot expacted to veour, such as Pompey’s lex de vi of 52 B.C.
(Monmsen, Straf 199 and n.2), and which therefore did mot
1209 down rules of gemeral epplicstion for the future, If
it {s borne in mind that the total number of 'quaestiones
patpetuse’ established in the last century of the Republic
and the Principate of Bugicius did not exceed eleven (Momi-
sen Straf 203-#), the guestion avises as to what ‘happened
when other laws created criminal affences of a permanent

et

Momwsen (Straf 193.3,196.1) prefers teotidianae’ to

1
Textraordinariae’,
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nature. A8 mo further 'quaestiones perpetuse’ can be as.
suped, the only alternative is to suppose that in all such
cases Jurisdiction was given to one or other of the existing
pexmapent courts,  This is grecisely what happened in the
case of 'illicita collegia’: "quisquis illicitun collegiua
usurpaverit, ea poers tenetupr, qua tementur qui hominibus
wrmatis loca publica vel templa occupasse iudicatd suntv

(D3g. B7.22.2). If this is compared with the maiestas
category "quo (s.. avmuris hominibus) loca cceupentur vel
templa” (Dig. 48.4.1,1), it will be seen that the penalty

for 'illicite collegia’ was the penalty for maiestas. But
the penalty for a cxime was imposed by operation of law (p,

76 n,1 above), Thevefore in order to be bound by the penal-
ty for maiestas the crime had to be tried by the quaestio
watest~tis, The case of 'illicita collegia® is particularly
relevant to the trial of Antiochus, for in 5% B,C, €, Alfius
Flasius was ‘quaesitor de sodaliciis' at the trial of Flancius,
and ‘quaesitor de maiestate' at the trial of A, Gabinius,

It is not impossible that the lex Papia confeyred jnrisdiction
on the guaestioc maiestatis, and that when Antiochus Sabinius
said that he would be condenmed 'lege maiestatis’ he was being
accupvate rather than subtle,

Tt is possible that Cicero refers to another part of
Sulla’s law in two other passages, One Bulbus was convictd
of majestas for having tampered with a legion in Illyricwa:
"legionem esse ab ec sollic 'tatam in Illyrico ... planum

1 Cie.Plame. 17,43, 42,1043 Quint, Frat, 3.1,2%; 3.3.3,
Mormaen (siéafz.zm 1] hoids that ALEius was 7Ot a praetar,
but & specisl quamsitor. But Greemidge (Pmceduringagh an
1,2) argues that 'guaesitcr! was a gemeric ti'fle, O:_t
the uffics could have fallen within a practor’s sphere of
campetence, a view which Broughton {2,227.3) supports w: v:‘l
the cbservation that Alfius nad power o issue o :.fts,fan
had previously stood for the praetorship in 56 B.C. (of
Povock 128-9) .,




factum est, quod crimen evat proprium illius quaestionis
{sc, malestatis}, et quae ves lege malestatis tenebatur®
(Cluent. 35.37).  Staienus was guilty of maiestes when,
duxing his quaestorship, he was found to have incited sedi-
tion in the army: “plane factum est maxime eiwe opera ..,

in exercitu seditionem esse conflatam® (Cluent. 36,99},

It is probable that incitement of the ammy wes an attack

on the 5 v and injurious to
'maiestas populd Romani' (Zumpt 2.1,380), The rule seem;

to have ordginsted much earlier than Sulla; ™me cui frandi
essef concivse milites aut plebem"  (Livy 3.53.4), Th
coupling of 'milites aut plebem", together with the fact

that under the lex Appuleia it was maiestas "si guis homines
ad seditionem convocavit™ (p. 62 shove), suggests either that
'milites’ as the subjects of incitement to sedition formed

a peparate category under the lex Appuleia, nr that they
were brought under the lex by interpretastion. Other Spllan
provisions concerning provinpial governors are attested, al~
thuugh not expressly as maiestas., Appius Claudivs was pro~
bably gutity of a technical offence when he weit tc his
province sithout his command having heen confirmed by & 'Isx
euriatat (Cic, Fem, 1,9.25), and the crime may have been
majestas (Zuompt 2,1.386-7); Broughton 2,75). A govemnor
who fafled to guit his provinee within 30 deys of his succes-
guets murival, or i his legates

was probably 1isble for maiestas,’ There were no doubt other
provigions, such as failing to depart timeously for a pro-
vinee, & rule which seems to have originated rarly: “fwi-
buni plebis ,.. comsulibus maltam se dictures, nied in pro-

vinciam exissent, demum-iarunt",

. Fam. 3,6.3:; 3,10.6, Cf. Zumt (2,1.385); Mom~
merx Straf 556); Broughton 2,75.
(Ll‘vy 42,214, E%'h Mommsen (Straf) 537.)  But Bals-
dm (Provinces 63,05) believes that a consul could chouss
his ovm date of depm e,




Cicero threatens to charge Verres with maiestas fopr
a veriety of wisdeeds. Tf he is acquitted of extortion and
peculatus a presecution for malestas will Follow, both in
the quaestio and the comitia tributa (p. 33 above),
Verres was guilty of maiestas by not punishing the people
of Lempsacus (pp,. B4-5 sbove), Verves! remission of the
Mamertine obligation to furnish a warship was maiestas
{Verr., Z.5.20,50); the passage gives a clear exposition of
maiestas in Iits extermal ons: i
rei publicae, minuisti auxilia populi Remani, mimudsti
copias maiovum virtute ac sapientia corsaratas, sustulisti

ius imperii, condiocionem sociorum, mer..jsm foederis™ -

a striking illustyation of the link between 'maiestas’
treaties and the crimen malestatis, There {s a similap
implication in the allegation that it was maiestas to force
Tyndaris to surrender a statue: "est {sc. crimen) maiestat-
is5, guod impérii nostrd, gloriae, rerum gestarum mopumenta
evertere atgue asportare ausus est™ (Verr. 2,%.41,88),
Verres’ execution of the captsains whose ships were seized
by pirates was not murder, because they weve peregrines;
but it was a breach of his sEficial duty {Cic. Verr, 2.5.50,
133}, and his crime was maiestas (Mommsen, Straf 79.13
Siber, Analogie 34).

The lex maiestatis was Freguently invoked in cases
of judicial irregularity. M, Atilius was condenned for
maiestas because he had allowed money o influence a ver-
diot.*  This appears to be M, Atilius Bulbus, a genstor in
4 B,C,, and apparently the same Bulbue wis guilty of
sedition in Illyrieun (Broughton 243K} . e could not, ‘how-
ever, hope to compete with the semator "gui eum judex esset,
in sodem judicic et ab xeo p peret quam i

1 Ce. W o, 1.39, CE. the case of L. Tubilus (. 2%

above,)
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divideret, et ab accusatore ut reum condemnaret™ Praetors,
1t seems, were @ particular source of concern: “Licet ire fn
lupanar: si praecedentibus faseibus praetor deducitur in
lupspar, maiestatem laedet ... Licet gua quis velit veste
uti: si praetor ius in veste servili vel muliebri dixerdt,
vielabit maiestatem" (Sen. Rhet, Controv, 9.25,17),

The various crimes which Cicero alleges against Ver-
res relate to his activities as a provineial governor, and
can therefore be assigned to the lex Cornelia maiegtatis,
either as express provisions or by way of an easy Interpre-
tation, without disturbing the proposition (pp. 87-8 above)
that this law was directed principally to the external sphere
of malestas, But the cases of judicial dishonesty and ec-
centricity ave not so readily assignable to the pestulated
limited framework of Sulla's law, It therefore has to be
supposed either that the scope of the lex Cornelia was wider
than has been suggested, or that the cases of judieial cor-
ruption were not tried u ler Sulla's law at all. The first
point to be mokiced is that the sources for these cases no-
wheve suggest that they were prosecuted 'lege Cornelia’;
indeed, judging by the juristic texts on the lex malestatis
(os 285 below), there is wothing to suggest that this parti-
cular category of meiestas was ever submitted o the guaestio
majestatis., It is true that the lex Cornelia, like the lex
Appulela, used the expression 'maiestatem mimuere' (Pollack
1565 Gundel 298), but there is no reason to beldeve that i¢
varied the approach adopted by the Appuleimn law, mamely the
setting gut of a specific categorv of acts whose pumnission
would be & diminution of waiestas, The category intraduced
By Sulla wes no move exhaustive than that laid down by
Saturninus (of, Pollack 196-8; Kibler 5:7). In view of

1 Cfe, Verr. 1.39, Clcero does not say how the obliging
Senetor carried out his double mandate,




the sbsence from the sources of any evidence that an act
not in some way connected wi;c.h the activities of proconsuls
feil under the lex Comelia,” and in view of the probability
that Sulle followed the usual Roman practice of not legis.
lating unless it was mecessary, it is not unreasonable to
assume that his malestas categury was confined to the parti-
eular preblem with which he was concerned, namely, to clip
the wings of provineial govermors, It is therefore found
that in the late Republic the segment of the crimen mafes-
‘tatis which was ed from the ’
and submitted to the quaestio maiestetis was probably regu-
lated by three principal statutes: Domestic sedition by
the lex Appuleia, proditio by the lex Varia, and proconsular
mdsconduet by the lex Lormelia, E=zch of these would, in
its own particular field, have been the subject of considerable
and in ‘there may heve been a mumber
of gubsidiary laws which invoked the quaescic maiestatis,
such as the lex Papia.z Pinally, the unappropriated por-
tion of the maiestas segment of the 'Rechenschaftsprozess’
to be by the in the canitia
tributa, as in the case of C. Rebirius (p.35-7 above).

fittle is known of the procedural rules wnder Sulla's

1aw, but ome i which is by Ammi Marcel
inus (19,12,17) ceuses some Aifficulty: "ubi malestas pui~
sata defenditur, a gquaestionibus vel cruentis nullam Corne-
liac leges exengre fortunam”, Although torture in maiestas
cases was common enough in the Dominate (Dig. 4B.18.10.1:
Panl Sent, 5.29.2), the Sullan origin of the rule is not
generally accepted (Mommsen, Straf BO7.1; Kibler S48).

1 See pp.266-0 below as to whether Sulla brought defam-

ation under the lex malestatis. .
2 For another example, the lex Licinia lunis, see p.108

and n,1 belaw,
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But Ammierus needs further consideration, The only *leges
Corneliae’ which survived 'eo nomine', and so found their
way into Justinien's Corpus furds, were the 'lex e sicapits
et veneficis' and the 'lex de falsis® (Dig. 48,8,20).  What-
ever survived of the rest appears in the Digest under various
tleges Iulize' (Mommgen, Straf 615; Strachan-favidsen, 2,21,
23). Masestas is discussed in Digest (48,4: ad legem
Tuldam 15}, and the jupi whose works are
there excerpted flourished in the late second and the third
centuries AD, (Jolowicz 480,402,403 and n.7), so that their
works would have been available to Anmianus. It is there-
fore curious that Ammisnug attests a rule 'lege Cormelfa',
when his jaristic sources had placed their discussions of
maiestas der the heading "ad legem Intiam maiestatis”.

it is ne "er to say that Ammiwms chose the lex Cornelia
because i. . the first comprehensive meiestas law (Zumpt
2.1,3%1), for it is not clear why Anniamus should have been
a better legal historian than the jurists.

It is possible that Amnianus reflects a tradition
which was mot taken up by the classical Sucists, Despite
appearances, the Sullan proscriptions wewe not in fact law-
leas.l  Sulla procured a law which noofnted him dictator
and ratifsed his acts in advance, any although it is gemeral-
ly dnown as a 'lex Valeria', there is a suggestion thot it
was also known as a 'lex Cornelin’: "ista ipsa legs quae de
proseriptione est, sive Valeris est sive Cornelia" (Cic.

Rece, Amer, 43,125),  There may even have Lsen several

‘leges Corneliae’ on the subject, which would explain the
vlural used by Ammismus: “eam (sc. legem) guam L, Flaccus ...
de Sulla tnlit, ut omnia guaecumgue ille fecisset essent

e st

ommsen (Staat 2,1,736); of. Heitland @.500-1); Riee
Hoxmas (Republic 1.58),
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rata ... nam Valeria lege Cormeliisgue legibus eniplur

civi datur”  (Cic, Leg.Agrar. 5.2.5; of, Leg, 1.15.
42}, The 'senatusconsultum ultimm' of 100 B.C. had made
use of the word ‘maiestas® in order to give a colour of
right to the action against Ssturnimus (gp. 56 - 7 abovey,
and Sulla may have made a similar use of the word im his
ieges de proseriptione’. There may therefore have been
a tradition which linked these 'leges Cowmeliae' to mafes-
tas, quite distinct from the lex Cornelia majestatis. In
Aomianms’ day 'quaestiones cruentae! in fact appiled to the
crimen mafestatis, and he may therefore have misunderstoad
the 'leges Cornelise de proscripticme’ ms being the origin
of a rule which he knew as part of the lex majestatis.

Cicero (Pis, 21,50) assigns the rules confining pro-
vonsuls to their provinces both to Sulla's meiestas law and
to lex Julia of 59 B.C. (p. 87 above).
This raises the question as to how the same act couwdd be
both maiestas and extortien, It should be observed thay
there was for ting the same act
ay different crimes, Examples have been cited of prosecti~
tions for both perduellic apd safestas an the sawe facts (g,
23 - 93 gbove), and notice has been taken of Cicero’s threat
to charges Verres in guick succession with extortion, pecila-
tus, and maiestas (p, 93 above). Cicero {Cluent, 41,116}
poses a difficult problem: ©itaque st malestatis absoluti

sunt permulti, quibus damnatis de 1 dis lites
maiestatis essent . 78

in & double trial ‘de repetundis!, IE the firet trial resulted
in a 'litis io' followed, at which the

elaimants proved their individual shares of the giobular
wmount which had already been assessed, But this view does
nut seem to be correct, A fiitis mestimatio! did ¥ollos

.

e
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condemnation, but it was to determine and allocate the amount
due, not merely to allocate it, The condermation itself
4id not sound in woney for, as in all judgments of a quaes~
tio, the court pronounced only on the guilt or innpcente of
the accused, The peculiarity of the quaestio de repetun-
dis was that a second stage was necessary, because of the
quasi-civil restitution and damages which the lex comtem-
plated {(Mommsen, Straf 447,1, 725-6, 1020; Hitzig 108,17).
Henderson argees that if the evidence at the first txial
disclosed the commission of an offence other than extortion ~
for example, maiestas - the court mdght name the second
crime a2t the "litis aestimatio’ and there might be 2 second
trial vhich, even if for rmiestas, would be brought in the 1}

de . s is; “The '
procesy de repetundis was capacious of public and capital
chaxges alongside the private claims ,,. 7The interpretation
of Romsn public law s centred raund the crime rather than
the process is a product of the Reception ... In the oldar
processes the charges of the indictment are heterogenous:
the of unityis dural.”

It is that the 1 to Romen
Criminal Law is the correct cne (cf. ppT-18above), but not
in the sense in which Henderson understands it. A» =ct
fell under the crimen maiestatis either becawse it was pro-
secuted as such by the tribunes in the comitia tributa, or
because it was submitted to the quaestio mafestatis by a
lex majestatis. It was not the crimen maiesvztis when it
fell wnder the quaestio de repetundis, any more than when
it was prosecuted 56 perduellio in the comitia centuriata.
There would have been no point in having sepavate quaestinn-
e 'de maiestate’, 'de peculatu’, and 'de ambitu', if the
quaestio de repetundis had been available for all purpeses.
The answer may be 17 st it is not necessary to seek a complex
explanation for “15 es maiestetls essent aestimatze”,




Cicero (Cluent. ¥1,116) ia really posing this sort of anomaly:
sproconsul X was condenned for extovtion. Ac the 'litis
gestimatia’ there was evidenee that, in pursuit of wealth

he had left his province, This act of majestas was pmv;.a,
and influenced the guantum of damages, Subsequently he

was charged with i afestas (in the quaestio maiestatis), hut ¢
sequitted”. The inswer to this anomaly may be that Sulla's
mafestas law and Caaser's exbtortion law had different objae-
tives, and therefore differed in their scope. A governor
who left his provinee was guilty of maiestas only if his e
conduct diminished 'maiestss popuwli Romzai’. He could, +
for example, Secure an 1 by 1y

‘maiestatem ruxi',  Under the lex Julis repstundarum the
issue was whether he had received momey, For example, if

he left his province without profit to himself, he could

not be condemned 'lege Iulia'; but he could he convicted
tlege Cornelia’ if he had diminished 'maiestas populi Ramani'.
It was probably easier to secure a conviction under the Julian :
law than the Cormelian, for the =oewipt of momey was a simple

question of fact, ~itle ‘minueritne maiestatem’ was & com-

plex igsws. On the other hand, if money had not passed

wwere was always the lex Cornelia, The distinction hetween

the two laws is precisely illustrated by the trials of A.

Gebinius, for whom money secured an acquittal 'lege Cormelia',

but & conviction 'lege Iulia® (p. 89 above.}

€, CONSPECTUS OF THE CBIMEN MATESTATIS IN
THE REFUBL,

Substantial support exists for the view that in the
Republic the crimen majestatis could be committed only by N
wagistrates and semators,” [t must be vonsidered hw far

L Zumpr (2.1,232-3, 254,379-3" 388); Siber (Analogle
25,41); Brecht (Maiestas 357-8).
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this restrictive application of the maiestas laws can be ac-
cepted, The lex Appuleia was directed against sedition, and
it may be thought that there is no reason why only magistrates
and senators should have created violent disturbances, JIn-
deed, when Caepio (Jnr} overtirew the debate on Ssturninus'
corn law, "cwn viris bonis impetum facit" (Auct. Hevenn, 1,
1221). ?Boni’ may well have included his clients and mem-
bers of his 'femilia', and possibly idle citizens in search
of bread and wine., I is trae that it is not pussible to
point to the prosecution of a "humilis' under the lox Appul-
eia, but this may be because the sources were concerned only
with the great and the powerful, A similar restricticn
ander the lex Varia is perbaps even move difficult, M,
Liviug Brusus, tribune in 91 B.(., Yound support for his
citizenship campeign ameng Italisn leaders (Plut. Cat.Min,

2;. Diod, 37,11), who would have included financial interests
able to make a tial y to the move-
ment, It is very possibly because of their pubt that *opet
was included In the provision: "ii guorum ope consiliove™
(Ascon, 22C). In the case of the lex Cornelia, however, it
necessarily follows Iram the view which has been submitted
as to ite scope, that it was confined to the officiat and
senatorial classes. Even if the lex Cornelia was a 'gene-
ral’ law of mafestas it is mot likely that it embraced other
classes, 1f the analogous pasition under the lex repetundaum
is any guide, Only magistrates, senators, and their sons
were liable wnder that lex (Mowneen, Strai 710-1), and a
Proposal by Pompey in 55 B.C, to evtend its application to
prefects, soribes, and other associates was defeated {Cic.
Rab,Post, 6,13).1 It wnla alse seem to follow from the
arigin of the ecrimen maiestatis as a segment of the

wa ended to
1 at a laver date the lex repetundar.m was ext

P : ton with the extortiomate
S00ii ministrique’ §n comection N e of Rastica (Flin.

bractices of Caecilirs Classicus, goV
Eep. 3.9; 6.29).
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"Antsverbrechen' which were pumished by the 'Rechenschaftg.-
prozess® that it was to i and

although in the maiestas trials tapua populum’ there wex‘e,
exceptions, such as the trials of Clandfa and Postuming
Pyrgensis {pp.30-3 , above), Perhaps Claudia‘s case can
be regarded as an example of the subsequently attested ex-
tension ¢f the crime to members of a mugistrate's Family.
This principle was applied when Claudius Fuscus, the son~in.
lay of Caecilius Classicus, was prosecuted under the lex
repetundsam, and charges were also brought against Classi-
cus’ wife and dasghter (Pliny fpp. 3.9; 6,29). The cese of
Pyrgensis can he explaineu on the basis that as a contractor
to the $tate he 2 quasi.

It is accepted that the crimen malestatis vas mot
*defiried! in any lex, in the sense that 'majestatem mimere’,
which was the ultimate criteriom, was not 'defined’. A cate-
gory of acts was laid down anc it was left to the coumrt, in N
its discvetion, to say whether t e commission by the accused
of any of these acts had diminished 'maiestas populdi Romanit.
But the fact that the court had a discrvtien does met justify 5
oriticiam of the crimen maiestatis as vague wnd unascertain- .
able, fthe concept of maiestas, as the Romans understood i, N
is a matter for painstaking amalysis on the part of any
modern schelar who would acquire some sort of appreciation
of the notion, It may be that 'mafestas minuta’ seems to
have been a most y Xk for the
of criminal vesponsibility, But did the Romans have dfffi- .
culty with it? They did not have to make a consclous intel- \
lsctual effort in order to appreciate what their 'mafestas®
was, for it was something which permeated their emtive think-
ing about themselves and their position in the world,™ Nor

in i it
1 The "unite man's burden® was current coin in a recen
imperial EL‘;. Would any 'definition’ of "lmrdgn' have con-
veyed the special politic.l, social, end econamic values

vhich the expression implied?
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did they Find it unduly ALfficult o know when their maiss-
tas was impaired, But this does mot mean that no serious
attempt was made to put the nancept of maiestss on a proper
juridical basis. Categories wire set out with some particu-
larity, and an act falling outside @ category was mot aulpshle
unless it could, in accordance with juridierl principles

which were developed for the purpose, be intexpreted into

the lex, It is true thar the crien maiestatis was a poli-
tical crime, and that the imtroduction of @ uew category, at
the instance of a faction which happenct to command & msjordty
in the Asserbly, could furnicy an effective weapon against
political opponents, The crime of medestas was peculiarly

suited to 3N , tor its with the
Intevests of & particular faction could always be concealed
by ing it as by the of the Stuve,
In the Time of the Faction that
e public called for a of reform,

and introduced r lex maiestatis to pyepare the ground for
thar programme,  Citizenship for the (taliams was the domi-
nant theme in Variue® time, and the issue duly Found its way
into & lex i q at the i of the
faction which gppused the zllies. Sulla sought & comstitu~
tional safeguard for his Optimate Stats, and found 1t in the
iex maiestetis, At no time was the dominant fectiom con-
cerned with mattecs irrelevant tv ite immediate puipose. The
law of the because they were
essential to the implementation of his facti-n's policy;
Sulla's iaw fgnured them because they wete imimical to his
party's interests.

1 The ewppessions it isn’t cricket” and it isn't playing
the game™ c;pmote rather & womplex set of social values, but
2 mamber of a groip which subscribes to ‘those valnes does not
have to pond: - feeply in nrder to conclude tist cerfaln con-
Quct does not messuse wr by the code,  But is there sné con
tmivable definition® of ‘ericket’ of ‘geme! which could comviy
the Full meaning of the expressions to one WOt soguAlate
the way of lafe which inspired them?




103

There was one overriding feature common to the Re-
pubifcan crimen maiestatis in all ite forms, whether under
the "Rechenschaftsprozess?, the Tlages maisstatis®

+ or the
extensive interpretation of the latter, The only form of
*maiestas’ with which the law wae concerned was ‘maiestas

populi Rowani', the malestas of the Roman People, that is,
of the Roman Republic. Personalifies were relevant only
insofar as the holder of an office which was in the giFt of
‘the Roman People was deemed to possess malestas in his repre-
sentative capacity, and thersfore am injury to or by a magis-
trate distely diminished ' populi Rovanit.
Malestas did not vest in any individual as an individaal,

nor 4id it vest in any group other than the juristic yerson
ktwwny as ‘populus Romsnus’,  Sulla was gquite unable ta en-
trench his seratorial regime by inventing & Tmaiestes sena-
‘tus' for, whatever the realities of effective control, Rome's
superiority wes given d juristic Formilation only as 'maies-
tas popull Romani', and the i

by the arimen maiestatis were riveted to that econcept., This
was the meaning of the 'crimen maiestatis populi Rowani
inmminutae' in the Rowman Republic, at least uutil the period
of Caesar's rise and ultimete supremacy., It remains to con-
sider whether the cvime, or the majestes which it wes intended
to protect, undexwent any chang: under Caesar or Augustus.
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CAESAR AND THE LEX MAIESTATIS
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"ADVERSUS AUSPICIA LEGESQUE ET INTERCESSTONES”

The crimen majestatis loomed large in the xecrimina~
tions between Caesar apd the Optimates duping the period from .
Cagsar's first consulship to the outbresk of the Civil War. s
There were threats of cipally by
the Optimates, but occasionally by Cassar as well.,® Tt aid
not come to an actual trial of Caesar, but only because he was
at no time a ’privatus' in the relevant period. There were o
gaod grounds for his indictment, and if the Optimates hed had
their way the most celebrated mai trial in

. history would have resulted. (aesar sad this dafger and

feared it, and dévoted a gbod dehl of his propagenda resour-
ces to averting it, Statements in Caesar's Commentaries are
s8{d to show a traneference of maiestas from the Rouman People Yo
to Caesar (p. 133 below), but it is suggested that the evi- :
dence shapes differently if related to Caesar's urgent desire
to aveid a prosecution, i

1 It is just possible that Caesar was the first to use the
maiestss law in this peviod. Mumsen (Straf 566-7) postu- )
lates, on the authority of Appdan (B.C, 2.2,12), thar the in- H
clugion in Caesaw's first agrarian law of 59 B.C, of -
yenalty for refusing to swear to the lew was "Subsumirung
dieser Unterlassung unter die Perduellion”; he also invokes
the 'Rechenschaftsprozess’' for the rnfusal of Metelius Numidi-
ey to swear to Saturninus’ agrarian law of 100 B.C, {Staat 2.
324 and n,2; of, p.64 n,1 ahov;)l, N tLevy fc3 :nuﬁcra‘éiir':fiaw

efusa. 0 BWear

o Tt et ot that The sanction in fact méamt inter-

siber (Analog&;xms:ség) mg::;;
Applan in vegard to Caesar's law, and holds e me:
of peydng 'EgEa.v'mC Txitluta (Plut, Cat, Min, 32,3) is txt
the penslty vas a fine, Siber pegards the agrarian lews F
at hoc laws creating a 'delictup sui gemeris which was x
based on a general criminal concept, and was dlex'Efoz‘eh:
related to mai . It is not possible to EXCLuaiat(p
Possibility thet the agravian law, like the lex Papis (o,
89.91 sbove), referved breaches to the guaestio malestarsis,
al: the inclusicn of a capital sanction in Caesar

law would seem to exclude maiestas.




105

Fhe sttack on Caesar vas laumched inmediztely after
his consulship, in the early part of 58 B.£., when the prae-
tors C, Mermivs and L, Domitius sought to bring his 'acta’ on
veview in the Senate, allesing that he had acted "adversus

inda 1 .  Capsar his readiness to sub-
mit to the Senate's declsion, but after three days?! alten-
cation with the praetors he left for his province.! sueto-
nine (Caes, 23,1) reports that there was then a "praeiudiodun
aliquot erirminibus" against Caesar's guaestor; theveafter the
triume L, istius dand d a on against Caesar
himself, but on appeal to the tribunes Caesar Tobtimuit cwn
rei pubiicse calisa abesset reus ne fieret”, The appeal
would have been under the lex Memmia, whereby anyone who was
aboent on public sexvice could not be tried,’ It is probable
in Suetonius' context that the "aliguot crimina™ against the
quaestor were also brought up in the proposed indfotment of
Caesar. The charges were, broadly, that Caesar had acted

et {Suet, Caes,

30.3).

For further information as to the "aliguot erimina®
it is necessary to go to the frial of P. Vatinius, tn.!-nme
during Caesar's consulship, and Caesar's legate In S8 ne?

It 58 said that in the latter year Vatinivs returned volun-
tarily to Rome to stand trial, waiving the protection of the
lex Memnia (Cic, Vat, 14.38). At the trial there was a pre-
liminary issue on the appointment of the president of the guaes-~
tin, Memnius spparently wanted to agpoint 2 'guzesiter by
lot, but Vetinius claimed a right of challenge under

1 Suet, Caes. 23,1 Suet, Nero 2,2; Cie. Vat, 6.15;
Sest.40; Schol, Bob, 89-90, 116,
Mompen (Stat 2,1.585,4; Stvaf 353.2); Greenidge
moemmuugh“m Gelzer (87)
3 Hroughton (2.199) quevies this legation., GCelzer
accepts it wi:ho&z: caa-)nent while Pocook (123) tukes Cicero
(Vat, 15,35) as evidence for it,
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his oun 'lex de alternis nonsiliis reivfendis’} s g bei
pumal had not yet been eanstituted (Monmsen, Staat 2.1,506.1)

the proceedings car properly be described as o ‘pme.{uﬂici..n':z
Mannius having miled against Vatinius, snd having divectad

that lots be drewm, Vatinius appected to the tribunes Yme

causem diceret”, a step desevibed by Civero as wnprecedented,’

The appeal would not have bsen umdar the lex Memnia, but may

well have been directed agaiosc the ruling of Memmiue on the
preliminary issue, for the tribunes had power to quash pro-

ceedings at any stuge before the constitution of & ouwrt

(Greenidge, Procedure 517).  The appedl dppavently failed,
whereupon Clodivs and his friends brought the praceedings to

& violent conclusion (Cic. Vat, 14,33-4; Schol, Buh, 122)., <

It i5 suggested that the charges against Vatimius
cen he brought under the three heads of "adversus asuspicia,
legesipe et i * which were, ing to Suete-
mins (Cass. 30,3), alleged agalnst Caesar, Vatinius was
samioned under the ‘lex Licinia st Tunia'" sud theve is men-
tion of tle 'leges Aelia et Fufia' and the 'le Cameilia
fidiat (Cie, Vat. 2,53 7.18; 9.23; Sest.135; Avt. 2,9.1).
Thase charges correspond to “adversus leges", and it may be
possible to be more specific. Posoek {191} believes that
the charge "lege Licina et Innia™ was one of maiestss and,

1 Schol, Fob. 122; Cic,vat,11,27, Although 'guassitor!
primepily meant the president of the yuwder conrt, 2 ‘guaes-
itor' epuld preside aver any guaestic instemd of a praetor,
Momsen (Staat 2,201.4; 2,584 and m, 2,4; Straf 206);
mdge (Procedure #31). Cf, ﬁ'ﬁl n.l above. For

* acoc .
5 Au{:' Vatinius! 1z:ww:§e P L. eside o prelinis

a
issue. Q (382,395); Greenidge {yrocedme 450},

The ehatast maes:the (;;-e’ 1)151'11 mature of the proceedings
vlear: "Yatinius coeperat accusa::il.;"sa(ssml. Bob, 122},

3 Schol, Bob, 1223 Cie,Vat, 14.33-4; ok 2

B T, Vat,1$,33; Sest.135; Ate,2.8.1. The scholiest
(Schol Bob, 123) confuses this law, passed in B2 B.C., &

e *lax idcinis de sodaliciis’ of 55 B.C, CF, Mommsen
(8tant 2,1,586.1); Pocock 19%.




although he does not develop his hypotliests, it is found that
there is evidence to support his view, The purpose of the
Jex Eleinia et Iunia was "ne clam aerario legem Fernd liceret,
quondiam leges in aerario condebantur™; the rogater had to
lpdge A copy of his rogatio in the aerarium, and afier this

it could not be smend.sd.l Falsifying public records was
naiestas (Dig.48,4.2), and the suggestion is that it was
precisely in this way that Vatinius frustrated the lex Licin-
ia e, Iunia, and that he did so in connection with the passing
of Caesar's first agrarian lay in 59 B.C,

The principal attack on Caesar's 'acta' was aimed ut
his first agrarian law (Schol, Bob, 116}, and Vatintus had a
great desl to do with that statute,’ The circumstemces of
its intrvoduction were that Caesar, having made no progrese in
the Semate, took his proposal to the comitia without a senatus-
consultum,” At this stage the rogatio would alvesdy have
heen lodged in thé aerarium, am ot be amended.  After a
series of 'contiores', which Bibulus and Catd tried to ob-
struct, the law was passed (Teyler, Chromology 259; Gelzer
66}, At this point Appian must be comsulted, After report-
ing that {“e law was carried (B,C, 2.2.11), he contimues (B.C.
2,2.12) as follows: zal &x’ oltol¢ <dy te bfiuoy Hpragey o€
Ls! xoplovs voptsly xal whv Bovhhv Exérsoey Suvfvar. &v-
tovaubyay B2 xoMAMBy xui Kétwvos efowystre pdw & Kaloug
Bdvavoy ©f ph bpdeavsr wal § oS bmendpov.

4 Schol, Bob, 106; cf, Mommsen (Staat 3.1.% 1 and nn.b,5).
In 51 3.C, the consul Marcellus was sble to say that Pompey’s
*lex de dure magistratume’ barred Caesar from standing For the
Gonsulship in absentia, because Pompey had qnly added a pro~-
viso for Cussar "lege iam in aes incisr et In aevardun con-
dif;" (Suer, Caes, 28,2-3),

Pocock (161-79), i
of Jaws m:*rulguced hgr a tv iune at the instance of a cmh:l’
shows that a lex couid be mamed either for the tribune wl :
introduced 1t, ov the consul whu instigated if. Me arges
- t Cassarts agrarian law, although known as @ Tlex °

28 in fact proposed by Vetinius.
W e e iarly Taylor (¢ logy 250); of. Gelzer
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According to Appian, then, the penalty was intro.
duced affer it had hecome known that some Cptimates refused
to swest to the law,  Whatever the penalty was (p.10%, n3y,
its intwoduction uvercame the vesistance of Cato and his
friends (Plut. Cat.Miam, 32,5; Dio 38,7,1-2). It cannot
be supposed that elonyelzo ... Exex$pov  means the in-
troduction of a fresh law creating the penalty, for Caesar's
first agravian law was carried on the 20th January, and the
semators tock the oath at the beginning of February (Taylor,
thronology 267).  There would therefore not have been time
for a 'trimw nundinum’ between the proposing of an amending
law when the ¥efusal of some Optimates to swear hecame luown,
and its enactment by the begimning of February, Appian’s
meaning may be that the penalty was added before the vote
(Gelzer 67; Taylor, Chrohology 259): fThe other possibility
1is that it was added after the vote, access having been ob-
tained to the copy of the bill in the aevarium in order to
amend it, although Appian's xal & 8%uos Exmexfpoy
iz against this. In either event there was tampering with
a public record in the iwn, and i
which could have been charged as maiestas, The lex Licimia
et Tunia, which certainly had a criminal sanction,’ was pro-
bably one of the laws which, being of general applicatiom,
cannot have created an ad hoe court, and .ust therefare have

fied a particular i to which
were to he referved (cf. pp. 39-SL above). Given mn act of
Vatinius which was maiestas, and given that he was brought
before a quaestio, it is probable that it was the guaestio

maiestatis,

et Licinia” {Cic.Phil. 5.3.8).
choliast's confusion
inia % sodaliciis
91 shove) that 'il-

1 "poens recenti lege funia

2 This hypothesis may explain the s
of the lex Licinim Iunia and the lex Lic
(.106 n,8), It has been submitted (2.
licita collegia® were p 4 in the io melesturis
The scholiast, knowing this, and also recognising Val h.: witll
conduct as maiestas, but noc adiressing hinself to the Tem
tas implications of the lex Lieinia et Iunia, may have »
lieved that €icero (Vat. 14.32) meant the lex Licinia
sodaliciis,
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The allegations against Vatinius included breaches
of the leges Aelia et Fufia, and the lex Csecilia Didia
@.106). The Aelian and Fufian laws of the second century
B.C, dealt with 'obmuntiatio’, whach Bfbulus had used as a
yolitical weapon against Caesar in thefr joint consulship,l
As these laws preceded the first standing couct for maiestas,
the threat against Vatinius here wow'd not have been in the
quaestio maiestatis. But the crime was disregard of the
auspices, which could have been prosecuted as maiestas in
the comitia tributa, in the same way as in the case of P,
Clandins Pulcher (p.29-2above). This allegation against
Vatinius to the i
railsed againet Caesar,?

Cicero says that Vatindus, when trilume, was guilty

of violent disregard «f the veto of his colleagues (Vak. 2.5;
7.16), This is clearly & reference to the circumstances of
Caesar's first agrarian law, when violemce was done to three
trilmes who interposed their veto,’ Therefore the ullega-
+iom of "adversus intercessiones" against Caesar also applies
ta Vatinius, Furthermore, Cicers (Vat, 2.5) contrasts Vatin-
ius’ conduct with that of €. Cormeifus, whom Cicerc had de~ R
fended on a charge of maiestas (pp. 81-6 sbove); the refer- ks
ence to the case of Cormelius suggests a majestas charge -
or the possibility of cne - against Vatinius,

Who was the quaestor whom Sustorius (Caes. 23,1)
83ys was charged with "aliguol crimdna®?  Gelzer (87 and

Tay Mommsen (Stagt 1,111 and mb; 1;3 .1); Pocock 81-2;
lor (Politics B2,88,134); Gelzer

2 et Caccilia S ot 56 B.C, vestated the requise-
ment of & *teinun nundinum’ between the premulgetion of &
lex and the vote on it (Momwsen, Staaf 3.1. 377 aud 1, hﬁ o
has besn puggested (p, 108) that no amemung sy can have bee
Propossd, because there was not time fuz-ﬂn ug ot
naere is, n':mever, the altemtive p ISy e sert

. w Ta, Min, uzy Hppianw Bz, 0-h
cj“}“’" él:r:ﬁ: o?; 259 gdazr Vi




0,142} Qismisses him as Caesar's ex-quaestor who was prose-
suted witk an unknown outcome, and indsed, very little is
tmown of the quaestors who held office in 59 B.C.  Broughton
(2190 1ists under that yeas L. Aemilfus (Lepidus) Paullus
and one Caecilius, and records M. Favoniu: as *guaestor he-
Fore 59", Rone of these was a likely accused at the dnstance
of Caesar's opponents. Prullvus was no friend of Vatiniug,
and had helped to destroy tatiline and €ethegus {Cic, Vat.
10,255 Schol. Bob. ad loc,), Caecilius the quaestor may
be the uncle of Abticus whom Cicero cultivated; but as
Atticus would hzve been 50 in 59 B.C., and ad Caeciliug

was an elderly uncle, the latter would not have been on the
bottom rung >f the ladder in 53 B,C, (Cie. Atk 2.8,1;

1.1; 2.19.5; 2.20.1; Nepos Atf. 5). Favonius was as reso-
lute as Cato in his to law {Pio
38,7.1-2). But two expressions in Suetonius (Caes, 23.1)
fit Vatinius very wall: “praeindiciua® and "aliguet crimi-
uibug™. "Praeiudicia™ are not often mentioned in the lite-
Tary sources, and a megistrate who had "aligeot urimina™ to
his debit should have better documentation than a2 casial men-
tion by i If the iption of Vatinius as a
fuzestor can be explained, it can probably be accepted that
Sustonius (loc.eit.) refers to the preliminary prucvedings
sgainst Vatinius in the quaestio majestatis,

Vatinius and P. Scstius were guaestors in 63 B.C., and
both had their terms extended im §2. But their tirles dif-
fered. Vatinius became “legatus” in Further Spain to the
& gractor C. Coscenins, while Sestius served ms Tguaestor™ to
the c. fus in it may be thought

166

1 gie. Vat, 5.11,12; Sest, 13, Cf, Broughton (2,185,
166,176-7);  Mommsen (Siaat 2,1.531, 563 and n.d: Greenioge
fPublic 1ife 213), Broughton (2.176) descriheszsisgs\z.\; =
proguzestor” in Mecedonia, but Mowsen (Staaf 2.1.30% OO
leves that there was no generally accepred appells
mrovincial guaestors.




that, in reflection of the close 1ink between the weban
quuestorship and the vonsulship (Mowneen, Stast 2.1,52589), a
guasstor In Bis se ond year was a “legatus™ if he served an
ex-pragtor, and . "guaestor” if attached to an ex-pensul,

But the Tile » & not ur'form,  Caesar was quasstor in 69
8,C., and svved under the ex-praetor €, Antistius Vetus

in gpain, jor that axd pavt of the following year (Broughton
2,127,332,133,1395 . Bven if his First year In Spain was

his magisterial year, his second year there was provogation-
ary. But although he sexrved an ex-praetor, the sourcss
wnifarnly describe him as a quaest‘m‘.l It was hot certain
whether Q. was *to the 37

#, Iuncus, in Bithymica in 75 B.C,, as a queestor or 2 legate.
{Broughton 2.100}. €. Malleolus, quaestor in Macedenia under
¥he ex-praetor Cn. Cornglivs Dolabella, died in offiee in 80
B.C.; C. Verres, who was alveady legate to Dolabells, was p-
pointed "legatus pro gusestore™ in place of Malleolns (Cie.
Verr, L.3,11; 2,1.15; 2.1.38; of, Broughton 2,76, 80-1).

The offices held by Verres fluctuated greatly. He was quaes-
tor 4 85, and progusestor to the ex-consul Cavbo in 83; ke
remained proguaestar in 82 and 81, and was a legate and “lega-
tus yro quaestor=™ to Holabeila in 80 (Brougiton 2, €1,6%,70,633).
If Suetanins had had aecasion to refer to Verres at any time
during thic period, he may well have confined himself to the
word "quasstoet,

In the late Republic the sppoimtment of "legati" re-

wiixed the Senate’s 1, anl Cicers ises Vatinius
for having becoue Eaesar's legate without a sematus = “ium.
But Clcero himself discloses the basis of the appol - (vt

33): “tua lege, dicis® - that is, the *lex Vatinia de imperio

% 1 Suet. Caps. 5. 7. {wck,) Pell, Hisp. 42,2; Vell. 2.43.

. Vat, 15,35-6; of, Sest,33. See alsv Mormsen
(‘tast ..1 57758) .
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€. Caesaris’ (Pocock 124}, As the regular procedure ‘senatus
auctoritate’ included sortition (Mommsen, Stast 2,1.67), Vat-
inius would have been appointed 'sine sorte’, The sppofnt-
ment of Antony to Caesar’s staff in 52 B.C. should now he
considered.  In the summer of 52 he was Caesar's iegate
during the slege of Alesin (Caes. B,G. 7,81.6). But at

the end of the campeign that year "Caesar M, Antonfum quaes-
torem suis pracfecit hibecnis® (Hirt. B.6, 8.2.1,) Antony
had returned from Gaul to seek election as quaestor, and
during his eléction cdnpaign he had tried to kill Clodins
(Cie, Phil. 2.48,49). as Clodius was evembually mirdered
in January 52 (Cic.Mil,27), Antony's attempt to kill him
would have been in the summer of 53, shortly before the
elections in July that year. Therefore his veturn from
Gaul o seek the guaestorship was in the early summer of

53. It follows that this sojourn in Gaul was not the oc-
casion of the legation artested in Beilum Sallicum (7.81.6).
Cicero (Phil. 2.50) criticises Antony as follows: "Quaestor
es factus; deinde continuo sine sematus consulto, sine sorte,
sine lege, ad isti®, Quzres as factus®
refers to Antony's assumption of office, which would have been
on the 5th December, 53 (Mommsen, Staat 1.606; 2.1.531). The
allotment of quaestors’ competences would bave been made hefore
the 1st January, 52 (Mommsen, Staat 1.606), but as Autony's
departure was "contimuo" and "sine sorte”, he would have
rushed off to Caesar in December 53 (Ascon. 4iC). But
Cicero’s “sine lege" cannot be right. Why should Autony,
having taken the trouble to canvass for the quaestorship,

and having done so with Cassar's blessing (Cic.Phil. 2.49),
have thrown away the benefit of his election by not awaiting
the sortition which would determine his sphere of competence?
e @id not wait because it was not necessary. There was gra-
bably & clause in the lex Vat®da de imperio, empowering
€assar to appoint ‘queestores legatosgue' to his stalf without
the Senate's approval, and without allotment.

5



Antony's title oscillated rather wildly after his
arrival in Gaul as quaestor. In the swmer of 52 he was a
tegate, and in the winter of that year a quaestor (p.112).
In 51 he was a quaestor (B.6. 8,24,2,38,1), and a legate
(8.G. 8.46.4). In 50 he was a quezestor (8.G. 8.50,1),
Suetonius would have found that Antomy the guaestor snd Vat-
inius the legate had taken office under the same lex, and
with *he same apparent disregard of protscel. He would
have noticed that Antomy the quaester was also Antony the
legate. He is not to be condemned for describing Vetinius
the legate as a quaestor,’

The sequence of events in Sustonius (Caes, 23,1) may
now be re-enamined, After three days' debate in <he Semste,
the following took place: "(Caessr) in provinciam abiic,

Et statim eius in aliguot ini
arreptus est, Mox et ipse a L. Antistio tr. pl. postulative
appellato demum collegic obtinuit, cum rei publicae gausa
abesset, reus ne fieret", Gelzer (87-9) puts forward a aif-
ferent secuence, holding that Caesar preferred not to await
a deedision in the Senate, but to pass outside the pomerium,
and so to take up his proconsular imperium, Before doing so
he was by » and fully appealed to
the tribunes, He tnen waited outside the city for the ouk-
come of his counter-measures, including Cloddus’ proposal
for the banishment of Cicero, A contio on this proposal was
held outside the pomerium, to emable Caesav to effepd. And
it was only late in March that he left for Gaul, Similarly,
Taylor (Politics 137) believes that the attewpi to prosecuts

1 Dio also seems to bave had trouble =itk “legote” {53,
4.5}, and with Antony, whom he says was Cassar's quaestor
in Spain (45.40.3).
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Caesar was made when he was about to depart for his province
but that the presence of his soldlers at the gates perevaded.
the tribunes to intercede,l

Gelzer and Taylor, then, believe that the attempt to
prosecute Caksar wes made before his departure, even in the
limited sense of leaving the pomerium, snd this seems to be
the correct order of events., Caesar said at Pharsalus:

"Hou voluerunt; tantis rebus gestis Gajus Caesar condemmatus
essem nisi @b exercitu awilivm perissen’ (Asiniws Pollie ap.
Suet, Caes. 30.4), Although Caesar’s proconsulship furnished
his opponents with a great deal more material for a maiestas
prosecution (ch. VI below), the context of Suetiains (Caes.
30,3-4) suggesis that Caesar was referring, at least among
other things, to the attempt to prosecute him for maiestas
after his first consulship. Suetonfus (loc,cit} cites
Laesar’s words at Pharsalus in support of the theory that the
Civil War was precipitated by Caesar's fear "ne eorum guae
prime consulatu adversus auspicia, legesque st intercessiones
gessisset rationem reddere cogeretur", But if the attempt
to prosecute Caesar was made befor~ he left for his pr-viace,
the *praeiudiciuw’® against Vatinius must have taken place be-
fore he took up bis legation, How is this to be reconciled
with Cicero's assertion that Vatiniis returned from his lega-
tion to stand trial: "ex legatione rediepis” (Vat, 14,3497
The answer seems to be that the protection of the lex Memmia
extended to one who was about te depart 'rel publicae causa'®,
This explains why Cicero (Vat. 14.33) begins his attack on
Vatinfus' conduct at his trial (in the course of which he

In regard to the date of Cagsar's departure for Gaul,
the evidence is that the Helvetli had Eixed the dste for their
assembly at the Rhone: *Is dles erat a.d, V Kal.April., I,
Pisone A, Gabinio congulibus, Caesari gszg) mmtiatum esset
+es uturat ab urbe profisei” (8.6, 1. 6%.7.10.

Mammsen (srrafp:«xsa.z), eiting (ad Suetenius C:ae;\.l nzxs?xs
Paul (Dig.3.3.54pry: ‘“meque gui rel publicae causd afutun
est ... invitus indiclum pati [nom] potest®.

W
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‘) with the guestion: "Quaere
etiam 1ltud ex te, guod privatus admisistiprn Vatinius, sl-
though a ‘privatus’, and mevely 'rei publicae cause afuturus’,
was protected by the lex Memmia; ‘tredive ex legatione' simply
meant to waive that protection,t

In the light of the riotous termination of Vatimfus®
trial by Clodins and his friends, why did Vatinius "return
from his legation” in the first place? The apswer may b2
that, relying on his 'lex da siternis ctneilifs Teictendist,
he foresaw two possibilities. He might secure¢ a guaesitor
to his liking, and an acquittel would take the sting out of
the attack on Caesar. Or, which is more likely, the pressing
of challenges under his law woudd delay or even frustrate the
constitution of a court. Time was of the essence for Csesar,
There were matters to be completed before he left (cf. p,113
ahove}, but the attack was % The
first step was probebly Memmins® summong to Vatimius to appear
within 30 days (Vat, 14.33}. Caesar felt that they weme
1ikely to leave him alone wntil they had settled with his
legate, and it was decided that Vatinius would appear, and
would adopt delaying tactics. When, therefore, the praetors
lzunched their attack in the Senate, faesar could confidently
agree to submit to its jurisdiction, for his real fear wus a
prosecution for maiestas, and Vatinius was holding the fort
in that quarter. But something wemt wrong, Memmius ruled
against Vatinius, and Clodius could £ind no legsl kasis on
which to inmtercede (Vat. 1%.33). Viclence resolved thar dif-
ficulty, but the Optimates were mot shaken off, and put up the
tritune Antistius to prosecute Caesar, Momusen {(Staat 1.275,
3) beljeves that it was propowed to try Cassar in the gueestlo,
but the better view is that it was intended to bring him

1 Caesar’s legate Messins seems to have done something
similar in 3% B,C. (Cie. Att. %.15.9).




before the comitia tributa (ef. fteyioe, Politics 187; Galzer
87), The quaestio had mot proved effective against Vatinius,
but the Optimates could anticipate & meve favoursble result
in the comitia, for there was e marled puhlic reaction agminst
the dynasts, and i influerce in the bly wes strong
{taylor, Politics 136-7). Caesar managed to block the pro-
ceedings by involding the lex Memda, but his reacizess to
abide the $enare's decision could not be safely maintaimed.,

It is known that Cato swore to bring him to book as sson as
his legions were disbanded (Suet. Caes, 30,3), and Taylor
(Politics 137) is probably correct in her sssertion that Cato
First made his intention Jmoun when Caesar evaded prosecution
at the instance of Antistius - although he ofren repeared it
subsequently (Suet, loc.cit),>  In these civcumstances pru-
dence the hurried off of the al-

with the praetors, and the exit from the walir,

i1 felzer 90 illustrates the neat way in which Caesar fuen-
ed Catsn's fulmimations of majestas egminst him. 7n S8 B,T.
Clodius had Cato appu;m:ed textya ordinem' zs gusesfor pro

at Typrus rmler Clodivs’

ice

law of that yesz-, Cato the ememy of all e\tx*auxﬁm:vy
che:

bad

the
pze;udme’of his prinetples, or of refusing, st e m;z_c of
a charge of Gelzer's wot fanciful
If it was maiestas for Verres to omit smthing which his
office required him to do (pp. BY-5 above}, if was ot &if-
Fiowlt to extend the rule to a refusal to accept uffice.




CHARTER vy

"SUAM YNNOCENTIAM PERPETUA VITA ESSE PERSPECTAM"

Ceesar left for Gaul with cries of "maiestatem mimuie
sti" vinging in his ears ~ and promptly collided with the lex
malestatis at the very outset of fnis command, Consequent
upon his refusal of passage through the province to the Hel-
vetrii, the migrants elected to traverse Aeduan and Sequanian
territory outside the province. Caesar left his urovince
in order to foxestall them (B.€. 1.6-11), and did s¢ '{niussu
populi aut senmatus', This breach of Sulla’s majestas law
called for an exglanation and, as Hambaud (112) puts it:

"pdg le déhut, le Bellum Gallioum plaide”,* Cmesar's main
defence was tHat Santonien tervitory, the objective of the
Helvetii, was uncomfortably close to Tolosa in the provimce:
“Caesari renuntiatur Helvetiis esse in animo per sgrum Sequa-
norum et geducrum iter in Saptonum fines facere, qui non longe
a Tolosatium finibus sbsunt, quae civitas est ir provincia,
T4 si fieret, intellegehat magno cun perieuls provinetae
fueurum ut homines bellicosos, populi Romani inimicos,

logis patentibus i £ i haberet®
(8.6, 1.10.1-2},

Selzer (93 and m,4; 9% and nn7,8; cf, 155-6) holds
that the of *gefdhriichen gave Caesar &

1 ¢f, Yaylov (Polities 157-8); "The whole work ... 1§ an
apology for the Gallic proconsulship ... It 1s an answer to
the churges that his ememies and notably Cato had made against
Caesar”, Gelzer 9% iIs to a similar effect: MCaesar wusste,
wie seine Gegner in Rome jeden seiner Schritte mit srgwbhnis-
chen Augen beohachteten und gerade in olchen Eigenmichtig-
keiten das willkommenste Anklagematerial finden wiirden,  Als
er im Jahr 51 seine Kriegsberichte verbffentlichte, hat er
darun mit Sorgfalt beitet, wie dieser
Helvetierkrieg, mus dem alle andern zwmngslinfig hervorgingen,
nit den der Politik
im Einklang stand®,




cosplete defence Yo the proposed chavge of maiestas, but the
passages on which Gelzer velies would mot have commended
themselves to the

18, {1.10,11)

llustrates the Roman dilemna vhen the Mamertini appealed .
for aid, A § would be in with

Rome's to her own oits who had Rhegium,

but Punic encroachment raised the fear uh Wlov popels xal gop-
spol yelroves abrols Smépxovev,
to an

The Semate having refused ;
on, the People the command

in aid of the Mawertini to the consul Appius Claudius.

This was not & case of 4 procansul leaving his province,

But even ff it had been it would not have been maiestas, for

it was 'iussw populif., In Livy (2.52,15) the accusation

is levelled at the Roman State, not at a preconsul, of atiempt- 5 E ¥
ing to emslave Macedoniz "ne rex vicinus imperilo sit Romsnc”. ” T
St. Augustine (Civ.Dei 4,15) confines himself to the morsl
issue facing a state, not a proconsul, which has an incor-
venient neighbour.

IF Caesar had acted Tfussu populi aut senatus' the
lex malestatis would mot have been in issue, The prineiple H
of "dangerous neighbours", which was inveked to Justify Roman " E AR
aggression, was presumably one on which Caesar intended to 2
rely in support of a plea of 'maiestatem asuxi’, if it ever 8
came to a prosecution, Although the trial of Norbamus, at
which this defence was developed, was held 'lege Appuleia’,
While Cassap would have been charged lege Corselia’, there is
nothing against the view that a similar defence was open
under Sulla's law, which also used the expressiam Tmaiestaten
minuere'. It may well be that the trial of Gabinius (pp. 88-
9 above), which was 'lege tomelia’, was @ test case to pre-~ ..
pave the ground for (esap, in case it ever beeame possible o : W
to prosecute him, As it was common cause that Gabiniug

ORE—— B

1 Polyhivs 1.10,11; Livy ¥2.52.15; St Bugustine Civ,
Del, 4,15
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had left his province without suthority, it may b2 assumed
that the basis of his acquittal (apart from money) was a
successful plea of 'maiestatem auxi’,

Carsar's princigal Aifficulty was to explain why he
had ot sought suthority to leave his provivee. His atiempt
to meet this difficulty in Bellum Gallicum (1,10) deserves to
be added to Rambaud's many striking illustratfons of Caesar's
"défoymation historique”, Standing alone, the position as
depicted in this passage would have supplied some sort of
answer to & maiestas charge. Caesar presents the sequence
of events swiftly and persuasively: He learns of the infen
tion of the Helvetii to pass through Sequanian and Aeduan
territory; he appreciates the danger to Tolosa, hurries to
Cisalpine Gaul, gathers additional forces there,- Fights his
way over the Alps - snd takes his army across the Rhone and
out of the provinee, Yhe caloulated impression was .rat the
matier was so urgeat that there was simply not enough time to
refer to Rome for muthority, and the Court might well have
hesitated to convict in such a case.

The passage is, howsver, misleading, Before he left
for Gaul faesar knew that the Helvetii preferred the easier
route through the provimce to the more difficult ome theough
Sequanian territor (1.5.1f; 1.7.X). He decided that it
would be dangerous to let them through the provinee Q.6.3).
He therefora realised that they would be forced to teke the

1 Gelzex (43-4) and Rambaud (112) belfeve that this levy
was m¢ui§t§h§tion)al. If s0, 1t would have fomed the basis
of another chayge of majestas (cf. mmnsen,.stx-af 558). ftut
Sustonius (Caes, 20.2) seems to imply that it was only after
Luca (56 .(,) that Caesar raised leglons "privato sumpts

addition to thosa "guas a re publicd accepisset™, . ﬂr’.
haps Vatinius® law authorised Caesar to raise troops at the
public cogt in Cisalpine Gaul.
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extra-proviiciel route, and that he would find it necessary
to oppose them.”  On his arrival in Gaul he inmedfately on-
dered satters to that end. He negotiated with the Helvetii,
intending to deny them passage, but needing time to camplete
his preparations (1.7.3Ff); these included the calling up of
the additional forces (1.7.5) which he later ingemiously re-
presents (1,10.3) as being collected only after the news of
the Helvetian to teke the extra ial route,
Having adjourned the negotistions (1.7.5), Caetar carried wut
extensive works and dispositions (1.8.1f), and then commmi~
cated iiis refusal to the Helvetian delegates, The Helvetis,
after an unsuccessful atrempt to force the Rhome crossing
{1.8.4), negotiated with the Sequani; QCaesar’s acecount of
the negotiations is not imspired comjecture, but seems to be
based on accurate information, Inm all this, however, Caesar
dpes mot memtion the danger to Tolosa nor that he intends
Jeaving his province in order to avert It. These mstters
are “atroduced for the First time when he veceives the "sur-
prising” regort that the Helvetif have chosen the extra-
provineial route (1.10). The fallacy in Caesar's presenta-
tion becomes patent if it is reslised that in fact the danger
to Tolosa was quite independent of the route taken by the
Helvetii. The danger arose from the fact that Santoni=n
territory was the uitimate objective of the migratfon (J.10.
1), en ohjective which would have been reached whichever
voad was followed, 1f Caesar truly believed in a danger to
Yolosa,” the danger and the steps to be taken to meet it must
have been continvously present to his mind from the time
vhen he received his first reports wiile still delaying out-
side the powerius at Rome. Vet he made wo attempt at sny

i the

1 ghen the Helvetli requested permission to go through
province they carmot have said "propterea quod alfud ;tztal
haberent nuilum” (.7.3), for on caesar;sl;wn showing he al-
ready knew of the aliamietive route {1.8.43.

2 Which Pamband (114) denies, lcmldmgw;ﬂsm:h ﬁ ::sp:::gn!;y

K ique" that Caesar e
ftetomution ghogoshine” bt O v




stage Yo obrain permission to Yemve his provinee,

Caesar, well i

neighbours™ de"feace :’:::"i:::;j‘ms o dengeous

: v it up.  Ihe disastrous
defeat of the consul L. Cassius by the Helvetismn Tignrini in
167 B.C. is mentioned four times In the wcoount of the evemts
leading to the outbresk of the Helvetian war, At the Firgt
dnterview with the Helvetian delegates Caesar's decision to
vefuse them passage was prompred primarily by his reccilea-
tion of the disaster (L.7.4). Tt was perbaps Givine justice
that the Tigurini were the first Helvetian camton to be de~
feated by Caesar (1.12.3f). The Helvetii warned Caesar
thst & contimation of the war might bring a repetition of
the snefent Aisaster (1.13,28f), Caesar replied that the
recent made It to k the "vetus
contumelia® (1,1%.3). The defzat of Cessius had stroog al-
lusions to maiestas, for oot only was there the gemeral
t 3 involvement of *maiestas populi Romani' in the extermal
field, but the crimen maiestas was divectly concerned, for
the legate €, Pogilius Laense had been prosecuted as & reanli
of the disaster (p.43 sbove). Furtheemore, it so happened
that Cassins had had some success against the Tigurini before
i the disaster, in the region of Tolesa (Dros. 5.15.23-4).
The livking of Tolosa and @isaster had other evocatioms, For
men would not have forgotten the curse of the Tolosan gold
and the calamity of Avausio {(pp. Wi,47-8 above.)

Camsar again exposed Mimself to a charge of maiestas
when he left his in the ign against
Tis defence was that when the Gemmans bad ocewpied the whole
of Gaul they would not vefrain "guin ... ut aute Cimbrd Teutoni-
que  fecissent, in provisciam exirent atque inde in Ttaliewn
cumn a nestra

Rhodarms divideret” (8,G, L.33#), The refevence to the
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cinbrian and Teutonic threat which had been repelled by
Ceesar’s kinsman, Marius, (8.€, 1.40.5) strongly suggested
“majestatem auxi”, for that threat had nearly meant the end
of ‘maiestas populi Romanit, Cassar also imglied
that as Merius had admittedly acted lawfully, his oom conduct
should not be called in question. There war Jrobably a fur-
ther implication of matestas in the fact that Arfovistus had
been received infto the ‘amicitia’ of the Romwan People (1,35,2,
40,2, §2.%, 44.5).  Sherwin-White (Citizenship 150.%, 159)
suggests that the 'majestas® treaty was widely used fn Gaul;
that there was & treaty of this type with Aviovistus seems

+to follow from the *hemefici' and ‘praesidium’ which he

had, or was entitled to expéct, from Rome (1.42,3, 43.4-5,
44,5}, The treaty was contracted in Caesar's consulship
and, it is strongly implied, through his good offices {1.35,Z,
40,2, 42.3), There was alsc a 'maiestac’ treaty between Rome
and the Aedui, entered inte in 61 B.C, (1,33.2, 35,8, 43,6-8).
Mrtual aid against aggression was a feature of a 'maiestas'
treaty (THubler 47), and Arfovistus pinpointed the mutual
failure to observe this provision of the Aeduzn treuty when
he teunted Caessr with the fact that the Redui had not assis-
ted Rome against the Allcbroges, nor Rome the Aedui against
the Bzquani and Ariovistus (1.84.9).

Caesar's case therefore was, in effect, that he had
compelled i mai comiter *, and had
given the Redul the benefits to which their ‘maiestes? treaty
with Rome entitled them, But Ariovistus, who prided himself
on his kmowledge of affairs (1.34.9), aimed a shrewd blow when
he said (imaccurately}: “Numguam ante hoc tempus exercitum
porudi Romani Galliae provinciae Fipibus egressus® (LU4.7).
He was probably prompted to this by the Optimate circiss in
Rome who had been negotiating with him with a view to securing
Caesar's death (L.44.32; of, Schaittlein 5}, The seme
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123,

source may have inspired the panic which, according to Caesar,
seized his amy at the prospect of fighting the Germans (L,
39ff). Dio (38.35.2, 37,1, UL.1) says that the soldiers
declared that they wanted no part of a war which was neither
justified nor authorised by Semate or People, and was mevely
designed to aggrandize Caesar. Caesar himself reveals the
true mature of the "panic”, for he found it necessary to
point out to his troops that in previous cases where ammies
had discbeyed their commanders, "aut male re gesta fortunam

isse aut aliguo P i esse con-

victam: suam innocentiam perpetua vita ... esee perspactam"
(1.40.12), This plea is very carefully framed, "Male ra
gesta® was a typical form of mai uvnder the !

prozsss® in respect of unsuccessful commanders (pp.23-% , 42-
3 sbove}. Caesar makes Two suggestions. Firstly, he implies
that fortune has not deserted him, and that therefore there
can be fio question of "male re gesta”. Secondly, he suggests
that it would have amounted to "aliquid facinus" chly if
"avaritia® were provad, This is a clear reférvence to Caesar's
own lex Julia repetundarum, which dealt witH the same category
of D& from a as the lex Cormelia
maiestatis {pp. 97-8 shove). In this way Caesar menuges to
avold dealing with the legal position which arcse as a re-
sult of his dep From his tve of
"averitia¥, that is, a departuve which was penalised by the
lex Cornells, Caesar probably knew that "avarifia” could
not be alleged against him, snd tried to show thet he had
therefore been guilty of mo crime. The fact that Caesar
found it necessary to put the matter in this form suggests
that Ogtimate agemts had contrived to whip up & good deal of
fesling against his unauthorised sots. They could not have
dme this unless there were s Solid substratum of Truth to
the allegations which they put about against Caesar. His
own soldiers, for example, would mot have been impressed




by meve hearsay and insinuation,l

Sufficient precedents having been established, fur.
‘ther extra-provincial wars did not demand wmuch apology.
he entry into Remian territory (B.6G. 2,5.4) was justiffed
by the bare report that the Belgae were conspiring sgainst
the Roman Peopl” 2.1.1}, and tiie reminder that they had
been strong enough to repel the Teutons ané Cimbuians (2,4,
#). The sale of 53,000 Aduatuei into slavery (2,33.7) is
reminiscent of tha crime of Ser, Sulpicius Galbs (p. 24
above), for in the case of the Aduatuei as well there was
11 after an itional (2.31.2,
32.3-4), Rambeud (L17-8), while not believing that Caesar
dishanestly alleged treachery on the part of the Aduatuei,
points to his patent desire to win his veaders' ahprovdl,
particularly his prejudicial mention of the descent of the
Aduatuei from the Cimbrisns and Teutons {2.29.4).

Caesar's massacre of the Usipetes and Tencterd in S5
B.C. set & new highwater mark for this form of maiestas. The
strong attack of Rembaud (118-22; cf, Taylor, Politics 142)
finds its surest confirmation in the attitude of Caesar’s
friends: Rice Holmes (Gaul 194) admits that Caesan's can-
duct uvgently demands an explanation, while Belzer {116-7)
3 uncomfortably limits himself to a bald prieis of Cagsar's own
sarrative, It admits (128 n.119) that Caesar exsggerated the
gerfidy of the Germans in order to meet the accusations which
were being levelled at him when Bellum Gallicum was published
in 51 B,C. Rembaud (1" 22) shows that Cassar decided at
the cutset to make war on the two migrant tribes (B.6. 1.6.1,5;
1.7.1), and hed plaupible reascns for his decision 2,253

of Caesar's justifieation of his

1 On the whole questioh asar e scmittiein

compaign agalnst hriovisins see P
(6-8, 17,50
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B.0,5 ®.5.2%). It certainly seems that some drastic
special pleading was needed for the ampihilation of scme
430,000 people,’ pavtioulariy in view of the desperate ef-
forts which the enemy had made to come to terns, Twa Ger-
man emhassies which tried to negotfate with Caesar (¥. 7,2-
9.2; 4,11,1-5) Qid not get a fair hearing, for Cacsar "knew"
that they were merely delaying in order to bring up their
cavalry (h.9.3, 11.%). Rembaud (L18-9) well analyses the
sleight of hand which followed, Although Caesar refused the
second embassy a "tridul spatiwa®, (5.1.3-5) when 800 German
horse routed same 5,000 of Caessr's cavalry the latter were
off thelr guard because the Germans had requested a trice.”
The "proven® perfidy of the Germans enabled Caesar to justify
the arvest of the wnird embassy on the ground that it was
simply a Further kttempt at tveachery (#.13.4-6). There fol-
loved the sudden descent: on the German camp and the massacre,
Caeser clearly vialated the 'dus legationis’ and was Lidble to
grosecution, as Saturninus had been in 101 B.C, when he i1l
treated the envoys of Mithridates,” fThe indictment would
probably have alleged majestas in two respects - the breach
of the 'ius legationis’ and the massacre, for it was maiestss
50 to act "ut ex anfeis hostes populi Nomani Fiamt" (Dig.48.%.%).

The crossing of the Fhine and the expedition to Brit-
ain brcught the usual pleas in mitigation (B.G. 4. 16,171,203,
but Caesar's Commenteries carefully omit all reference to the

1 the figurs is Caesar's own - B.G, %,15,1-3; ef, Applen
Celtica 18; Plutarch Caes. 22,3, Collins (Review of Rambaud
531-2) criticises Rambaud (283-93) for suggesting that Caesar’s
Tclomentia' was a mere device to win popularity, But Collins
walks worily around the corpses of the Usipetes and Tenetreri,

2 B.G. 4,12.1. Appiam Celt,]8 and Plutarch (aes,22.2
Follow Camsar, but Dio (39.%7.3) speaks only of a small Reman
detachment.

3 8.6, 414,15, Plutarch cynically remarks {Caes. 22.2)
ghﬂt Caponr mcted thus thy mpdc ofzwé balovove el Aapaorby—

o005 xlotiy ebfiberav Byofuevols

4 Diod. p.ﬁ?l. Cf. Mommsen (Staat 2.1.112.3)3 Rambaud

118; Broughton 2,219,
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by the of 55 n.¢, 0
he precise chronology of the events making up the reaction is
not eertain.  Suetonius (Caes, 24,3) says: "Nec deince wlle
belld occasione, ne industi guidem sc perdculosi abstimuit,
tam foederatis quam infestis ac ferfs gentibus witro lacess-
itis, zdec ut senatus guondam legatos =d explovendum statum
alliarun mittendos decveverit ac nomnulll dedendin eum

i inth, goes ot to memtion the
Frequency with which thanksgivings were voted after Caesar's
campaigns. It is known that after the empaigns of 55 the
Senate voted a 20 days' supplicatio (8.6, 4.38,5; Dio 39.3.2;
Blut, Cees. 22,3, Cat.Min, 51.1). It aleo seems clear thmt
the proposed noxal surcsnder of Cuesar whivh Su=tonius at.
tests is that which was proposed by Cato (App.Celt,lS; Blut.
Caes, 22.3, Cst.Min.51.1), Caesar's veactimito Cato’s pro-
posal was an abusive letter to the Senate, which illustrates
his "way of losing his good senge when he dealt with Cako®
(Taylor, Politics 1U2). Cato calnly disposed of Caesar's
abuse, and proceeded to analyse his motives, warning that
+he danger was not the Germaxs and Calts, but Caesa> himself
(Plut, Cat.Mim, 51,2-4), The problem 1s to detemmine at
which debate fato moved his proposal far a moxal surrender.
Plutarch (faes. 22.3, Cat.Min. 51.1) says that it was moved

as an to the p iving, which gives mo
difficulty, But Suetonius implies that the appointment of
a 1 was d in the same debate as
that at which Cato's proposal for a 'moxae deditio’ was made,
IZ the of and were ibined, it
would mean that in the same dehate there were proposals for
& noxal s B iicatio, and a feni

and that the latter two were carried, But it is scavcely

i i +ish exped-
1 Dio (39.53.1) was mot impressett with the Brl

ition, whic(h Brought nothing to Cassar or Rome =My ol
dorparenxbvar En abrost BEai.
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possible that the Senate passed a resolution which partly
commended Caesar, and partly condemmed him,

If the thanksgiving debate was not the occasion when
the commission was decreed, is it necessary to assign the
latter to late 55 B.C. at all? At first sight Plutarch
{Cat,Min. 51,2-4) seems to imply thet the commission was
decreed duving the debate un Caesar's letter, and therefore
almost contemporaneously with the debate on a supplicatic
and on Cato's smendment; Cato found considerable support,
and Caesar's friends regretted that by reading the letter
they had furnished Cato with xacpdv ... Mywv Sixaluw
xal xarnyope®y &Aney. But in conclusion Plutarch ob-
serves that the Senate took no ackion, except to note the
advisability of appointing a successor to Caesar, Rambaud
(132-3) rejects a date as early as 57 or 56 B.C. for the
senatorial commission, arguing that Cicero would have mention-
ed criticisms of Caesar in his 'de provineiis consularibus’
if there had been talk of a commission at the time, and sug-
gests 52 or 51, on the ground that the Senate intervened only
"lorsque la conquéte sembla perdue”, But Cicere's silence
need he no more than skilled advocacy; where details were em-
barrassing it was more convenient to make out only a general
case, The real guestion seems tc he: What are the implica-
tions of Suetonius® "legatos ,.. mittendos” (Caes. 24.3)?
Suetoniue' statement should be considered in the light of
the assertion of Dio (39.25.1) that the legates decreed to
Caesar by the Senate after Luca constituted a senatorial
conmi, to the province, Gelzer
(112,84) believes that "imper.tord decem Jegatos decrevit®
(Cic. Balb. 61) may support Dio, but conclufles that the decree
attested by Dio was one which validated the provisions of the
lex Vatinia which authorised Caesar to appoint legates. It
15 possible, howaver, that Suetomius (lec.eit,) in fact




P

corroborates Dio. His “legatos ad explorandum statum
Salliarwn mittendos® may well mean a comnission sent by the
Senate after Luea, in order to have a report available on

the complaints against Caesar, before considering the propa~
sal that Cacsar be authorised to pay his leglons with State
fundas (Cf. Cie, Fam, 1.7,30; Prov,Con, 28; Balb. 61). There
were for se 1%

fon against pro-
consuls who were guilty of wafestas, In 310 B,C. the
Senate sent two tribunes to warn Q. Fabius mot to leave
his province, and in 20% B.C, a delegation interviewed Seipio
Tgrod de incia inivssu senatus®
(Livy 9.36.14;5 29.19.5). The suggested reconciliation of
Dio wnd Suetonfus seems to follow fram the order of events
in Suetonius: the conference of Luea (Caes. 24,1}, the
raising of legions at Caesar = expense {24.2), @.d the sepa-
torial commission (24,3} which investigated the complaints
agalnst Ceesar, As the commission recommended the grant of
a 'stipendium' to Caesar, it is to be asswned that he mansged
to pereuade it that he had left his province for good cause,
But the msssacre of the Usipetes and Tencteri gave (ato =
£resh opening, snd the whole 1ssue was again canvassed in
the debates of 55 B,C. on a supplicatio and on Caesar's
istrer artacking Cato.

The legislative struggle during the latter years of
Caesar's Gallic command tuzned Llargely on whether he would
havz to face his accusers. The crucial guestion was whether
4z Pptimates would get hold of Caesar before faesar got Tedd
o his second consulship,” The lex Ponpela Licinia of 85 B.C.
«-tendeq Caesar's command, and the Ten Tritunes’ Law of 52
thorised him to stand as a condidate for the consuiship

he could
1 “Caesar's at concern wes to make sure thet

mave from h:l: pr;’i:nslﬂ ship directly info ?is cvnsulﬁhi)p& ius
that he would not be accused in the courts” (Inylor, Palitic
150). CF, Syme 48; Gelzer 138,154-5.




tin absentia’.l Whether Caesar intended to become consul in
48 B.C, (Taylor, Politics 151) or 46 {Gelzer 137-8,154,160,
328) is not presently matevial, for it is generally agreed
that the prectical result of the logislation in his favour
would have been immediate continuity between his procomslship
and his consulship, and that therefore there would have been
no interval during which he eould have been prosecuted (Gel-
zer 137; Tsylor, Politics 150-1; Cuff 46Y,468). Caesar’s
safeguard was prejudiced by two lawe introduced by Pampey

in 52 B.C., the 'lex de fure magistratuum', which reversed
the effect of the Ten Tribunes' Law,? and the law authorising
the allocation of provinces to former consuls and praetors
who had not previously received an allocation (Die 40,56.1),

It wds in these circymstances of uhcertainty us to
his availahility for prosecution that Caesir published Bellum
Gallicum in 51 B.C.3 Apart from the legislative manceuvres,
recent events would not have encouraged Caesar to believe that
old wrongs had been forgotten, In 52 B.C., after the cen-

viction of Milo, the in den
was able to secure the condempation of a mumber of Clodians
(Gelzer 138; cof, Taylor, Politics 150, 231.3W), Cato was

1 Suet. Caes, 24.1; 26.1; Vell. 2,46,2; Plur, Crass, 15.7;
Pomp, 52,4; Caes 21,6; Appien B.C. 2.17-8; Dio 40,5L.2; Caes,
B.C. 1.9.2; 1,32,3; Cie,htt, 8.3,3. For an intelligent ap-
proach to the much-debated 'Rechtsfrage’ see Cuff (paseim),
whose theory of an ambiguity in the enabling law, which both
sides exploited, offers a veasomable solution fo the problem.

Suet, Cass. 28,2-3; Dio 40,56.1-3, The confidence ex-
prassed by Gelzer (139.218) and Cuff, (463.57) in Pompey's
honesty of purpose is misplaced, This piece of politic
chicanery (cf. Syme 30> was ageravated by the comedy of7the
purported amendment after the adoption of the law (p.107. n.
1 above), for Pompey cannot have been ignorant of the o:;exhe
Licinia et Iunia, Perhaps he felt that in the case t?.ni
agrarian law of 5§ B.C, (pp. 107-8 above) Caesar an:i \Ia‘\:as us
had created a precedent for his own breach of ;he mstestas
lav by tampering with a lex which had already been lodge
the aerarium. ’

3 See Rembaud (9-12 and passim) on the date.  Cf, Gelzer
9% and Taylor (Politics 157).




still threatening to prosecute Caesar as soon as hig army
was disbanded, and it was being openly said that if he ve-
turned 8 a 'privatus’ he would, like Milo, be tried by a
guaestioc “eireumpositis armatis" (Suet. Caes. 30.3), Taylor
(Politics 156, 234.57-8) believes, on the basis of Sallust,l
that the threat to Caesar was trial under Pompey's lex de
~ubitu, Her argument is that in Epistula ad Cassarem 2.2
Sallust refars to trials under the 'leges Pompeiae’ of 52 B,C,,
and then immediately (2.4.3-9) turns to the proceedings con-
templated against Caesar. The argument is not persuasive,

if the trials of 52 B.C, are to furnish the criteriom, it
should be noticed that they were 'de vi' rather than 'de
ambitu’, and were brought under both the Pompeian and the
Plautian laws 'de vi' (Ascon. 54-5C}, And Salluzt himself
{2.4.3) gives a elear i n that it was mai rather
than yis which was in issue in Caesar's case: "Quein opta-
tius hebent ex tua calamitate periculum libertatis facere,
quam per te populi Romani Imperdum maximum ex magno fieri".
The i ‘tried to Caesar for mai early

in 58, They continued trying to bring him to book in the
years which followed, and according to Stetonius {Cses. 30.3-
4) the basis of their attack remained Caesar's actions during
his first consulship., Caesar's breaches of the lex maiestatis
wers on an unprecedented scale guring his proconsulship, and
his their & in their pts to
call him to account. It is imconceivable that in 51 B.C.

all this petered vut in 5 feeble threat to prosecute him

for the relatively mimor crime of ambitus, Eivally, wheve

is the evidence that Caesar breached the lex de ambitu at

all, as against the iming mass of his vi of

this
1 Ep. ad Cues. 2,B.2-%, Taylor (oc.oit,) zceepts
document a0 gen:j;e, and dates it to 51 B. Gelzer (lﬂzuand
n.357) accepts the letter as Sallustian, bwv dates it to

BC. Syme (52,3, 248, 460) vaoillates betvean douit as to
its ity an ion of
(169.4) rajects both the Sallustien 'Sussorise’.
b
e N .




the lex maiestatis?

Gelzar [G%; cf. 119} pelieves that fu Bellum Galli-
cum Cagsar ively of the charges
against him by his masterly exposition of his and his army*s
achjevements.  Caesar himself did notshave Gelzer's
optimism, for he said at Pharsalus that despite his achieve-
ments he would have been eondemned if he had not sought the
aif of his army,’ (Caes. 30),
theories as to The veasons for the Civil War, goes so far as
to suggest thar Caesar was deiven 1> war by his dread of
having to secount for the irreguisrities of his first con-
sulship,

vardous

1 Buet, Cams, 30.4,
grimmer words into Cessar's mouth pefove the bartle: “(omsa-
veas speckate oruves, spectare catenas, et caput hor poaitum
rostris, effusague menbra™.

Incon Pharsalia 7,304-5 puts aven




SHARTER vm

It is suggested that Cassar's fear of & prasecution
for maiestas waz so great that he could not bring himself to
rely on a mere presentation of the facts in Bellum Galiicum,
even if they were put in the light best caleulated to support
one or other of the legal defences opem %o him. What he in
fact did in Bellum Gallicum was to intraduce a ‘technique which,
as amplified in Pellum Civile, was intended to furnish the
complete and final answer to any gossible charge of mafestas
which might be preferred against him. Caesar's approach was
very subtle, but also very simple. A plea of ‘maiestatem
auxi® might or might not succeed, as long as there was a clear

distinction between the majestas alleged to have been sugmented

and the person claiming credit for the sugmentation, But
absolution would be placed beyond doubt if men could be per~
suaded thet the distinetion was no longey valid, that Caesar
somehow expressed in his person the maiestas of the Roman
People.

The vehicle selected for the conveyance of thiy im-
pression was *dignitas Caesaris’, The distinction between
‘dignitas' and ‘maiestas' has alrveady been mentioned (.10
above), and it should be noticed that there was & fairly
close parallel between the two concegts, for fdignitas’ ex-
pressed within the internal politiecal spherve a concept mot
unifke that which maiestas expressed externally, The two

z in i such as ‘dignitas rei
publicae', which was merely a synonym for ‘malestas populi
Romani! (of, Dig, 49. 15, 7. 1), Caesar set out to suggest

another point of By constant pel of
hie in § to , givect or
| -
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indirect, to "maiestas populi Romani®, he created the fliu-
sion that there was a special relationship hetween the lstter
concept and ‘dignitas Caesaris®, Iis method mot only in-
duced defeatism in his opponents and elation among his friends,
bu. contimes to mislead scholars 2,000 years later.t Drex.
ler (209-10) uses language which clearly postulates a tech-
nical mafestas shift from the Romas People to Caesar:

Das hchste , das der

fllheer seinem Gefolgsmann gibt .., ist digs,
dass er itm dienend an seiner dignitas und
maiestas teilhaben 1Hsst, dass er die homines
tenuissimi zu einer hSheren Existenz erhebt ,.,
Gewiss hitte in Rom das Gange, an das man sich
anschliessen miss, die res publica sein sollen,
aber man vergesse micht, dass der Kleine Mann
niemals in efnem Immediatverhilimis zu ihr
gestanden hat, In Cavsar erhebt sich dann die
dignitas eines einzeinen zuv malestas, wnd sein
sieg setzt sn die Stelle der mategtas rei publi-
cae oder popull Romani die seine,

Before examining the evidence it would be well to
how a i shift to Caesar would have
taken place. Drexler's "dignitas erhebt sich zur maiestas”
is well chosen, r if it is vemembered that maiestas was 2
lati and not an or a guality, it will be
readily that its ion was not a matter for
a spevific grant.. It would pot have happened that at ary
given time any organ of the Rowan State would have declared
that Caesar expressed in his person the maiestas of the Roman
People, & maiestas relationship was recognised because it

1 CE. Collins' snecdote (Review of Rembaud 527) of the
scholufwhg,liold that Rice !glmas had been 'M;’witchec}' by
Caesar, replied: “Wen hat er nicht bezavhert?” A wise ob-
servation, for it is not easy to escape the magic of the

the classroom.
m;m;g;gaﬁz)r sogeaks of "die tantas res geat:e, d:lle
ihm edine unantastbare dignitas eingebracht haben”, and says
{330) that Caesar's power “war zu einer aufonomen Gr&siatﬁgi-
worden“, Cf, Taylor {Politics 163): rCaesarism nean
identification of the Roman people with Caesar.




in faet existed. The ally who bound himself to respect
Roman malestss did so because in fact he was the *minaz!
in a 'malor-minor' relationship, A lex mafestatis did
wot cveate 'maiestas populi Romani', its purpose was +o
give legal protection to the maiestas which the Roman Ped.
ple in fact possessed., It was necessary to bind all mem~
bers of the Roman compunity to respect that maiestas, and
in a sense 2 lex maiestatis was a ’mafestas’ treaty. If,
vherefore, Caesar had in fact reached such a pesition of
v that he was the 'maiort vi i
the Roman People and its magistrates, then there was a
maiestas shift. But although vhe fact of Caesarian maies-
tas could exist independently of any legislative pronounce-
ment, its existence would have had two necessary conseguences.
There would have had to be a lex maiestatis to give legal ve-
T to the new rel, and to protect it. For
ekample, it would have been meaningless to grosecute depart-
wwe from a orovince ‘infussu populi aut sepztus’ under the
lex Cormelia, when the crime rould be comwitted only by &
departure 'inlussu Caesaris’. Secondly, an ally weuld mot
nave bound himgelf "maieststem populi Romani comiter conser.
vare®, when in fact he was obliged to respect 'malestatem
Caesarist. Evidence such as the survival of the expression
*maiestas populi Romami' in Caesar's lex Julia maiestatis
(pp. 172-8% below}, or of @ Caesarian ‘maiestas’ treaty
binding the ally to respect 'maiestatem populi Romanil,
would go against a technical maiestas shift to Caesar.
Conversely, Drexler's hypothesis would need mo further veri-
fication if is? were d for the lex
mafestatis or for - 'maiestas’ treaty.

Caesar was obsessed with his dignitas. During his
. ietorship L, Vettius charged him pefore Novius Niger, the
quaesitor iavestigsting those implicated in the conspiracy
f Cariline. (Caesar rescted with extrene cogroive measures,




eonfiscating Vettius® goods and Imprisoning him, Novius was
alsa imprisoned “quod compellari apud se maloven potestatem
passus est™.” It was also during his practorship that
Caesar discovered that he was able ¥o golicit widespread
sugpart from the common man in defence of his dignitas,
yhen the Sepate his en ., .
operam sibi in adserenda dignitate t\mmltur..ius pollicen-
fem conpesenit” (Suet, Caes. 16,2). It was probably at
this time that Caesar first appreciated the value of his

i as an of s for im 51 B.C, Sal-
lust still looked back to the time when Caesar "in praetura
inimicorum avma inermis disiecit” (Ep, ad Cdes; 2.2,4),

The introduction of Csesar's persopal concerns in
Bellum Gallicum is made with studied casualness. After
noticing that the Tigurini had peaid the penalty for having
been the first to cause “insignem calamitatem popuio Remano™
(8.6, 1.12.5), Caesar says: "Qua in re Caesar nom Solum
publicas sed etiam privatas iniupiss ultus est, guod eius
socerd L. Pisonis avum, L. Pisomem legatum, Tigurini eodem
proelio quo Cassfum interfecerant™ §12.7). BApplying the
tests laid down by Rembaud (92-3), this statement Is found
to be part of an insertion at the time of composition.
There is a bresk in logical continuity between the defeat
of the Tigurini (1.12.3) and the reswnption of the factual
marrative (1.13.1), marked by a characteristic phrase - “hoc
proelio facto" - referring back to the section immediately

I Suet. Caes. 17, Caesar was probah.y entitIEG to com-
el ’2 af 352 ang a,] 1 Staa’c
sgainst a supermr. cf. Mommsen (Str: 3

1.705 and n.4; 706); Gelzer (53 and n,126). But there was
probably move to it, for on the termination of his yra;tor—

't even waiting
Ship Caesar hurried off to Spain without evel waiting for

than within the jurisdiction of a crd
uncommen characteristic of Caesar.

N




preceding the insertion. The effect of the insertion was
carefully ealculated, Revenge for the “insignis ealamitus"™
suffered by the Roman People might support a ples of 'maies-
tatem auxi', DUt on the face of It revenge for Caesar's per-
sonal wrongs was not rvelevant to the issve. Caesar was
not, however, given to irrelevancies, This passage was the
first of mumernus suggestions desigred to condition meu's
minds to the notion that the protection of 'maiestas pogull
Romani! went hand in hand with the protection of Caesar's
Adignitas,

It would tend to narrow the gap between dignitas and
maiestas if Caesar and the Roman People hed the same ememies
and friends. ix hated et Romanas™
(1.18.7), while his brother Diviciacus entertmined "summm
in populum Romanum studium, summam in se voluntatem® ¢1.19,
2}, In ‘to the fes of iod Caosar
agreed to forgive Dummordx "et rei publicse imfurdam et summ
dolavem™ (1,20.5).  The partnership between Caesar and tie
Roman People became progressively more close-ioit. Gaul
would be subjugetved by Ariovistus "misi quid in Caesare
populogue Romeno sit amxili® {1.31.14), and the Germans
eould be deterred "vel auctoritate sua ,.. vel nomine
populi Romand™ (1.31.16). The subingation of the Aedui by
Ariovistus was ™in tanto imperio populi Remani turpissimum
sibi et rei publicas" (1,33.2). "Beneficia® being in the
dispensaticn of the 'maior’ in a maieatas relationship {(p.

5 ~ 20 above), it was convenient to mention that Ariovistus
had been ™tanto suo populique Romani hemeficio adfectus™
(1,35.2; cof. . 42,3,43,4-5); if he met Caesar’s demands,
"5ibi populugue Romano pergetuam gratiam atgue smicitlam
ctm eo futuram” (1.35.4), Cassar was persuaded that
Ariovistus "meque suam negue populi Romand gratiam yepudia-
turun® (L.40.3). The ‘maior' owed military aid to the




*minor', therefore “neque suam neque populi Romeni consueti-
ainen pati uti optime merentis socios desereret" (1,45.1)

"Ege et populus Romanus”™, which is such a consistemt
theme in Bellum Gallicum I, is entirely absent From Books LY
and III. This fact is significant. Book I sets out Caesar's
defence To the great mairstas contraventions which attended
the campaigns against the Helvetii and Arviovistus, and insin-
uations of personal mafestas were an essential part of that
defence, The campaigns of 57 and 36 B.C. do not seem to
have furnished Caesar's opponents with any new ammnition
of note; indeed, a supplicatio was decveed at the end of
the campaign season of 57 (2,35.4), T"Ego et populnus¥ was
wot used indiscriminately, but only for the serious business
of refuting charges of malestss. The maiestas graph for 55
B.C, took a sharp upward turn as a vesult of the massacre of
the Usipetes and Tencteri, and the imeuvsion into Gevmany,
and "ego etpopulus” duly veappears in Book IV, Some of the
cavalry of the Usipetes and Tuncteri having taken refuge with
the i, Caesar the of those “"qui
sibi Galligeque belium intulissent™ (4,16.3), The Ubii con-
sidered that "temtum esse nomen atqae opinionem eius exen~
citus .,, uti opinione et amiciria populi Romani tuti esse
possint® {$,16.7). Caesar deciced that to cross the Rhine
in boats would be dangerous, "neque sua¢ neque populi Romani
dignitatis esse” (,17.1). The theme is absent from Books
v,} VI, and viI, for the campiigns of 54 to 52 had not added
to the pending charges, It is notewonthy that on the only
occasion on which Caesar uses the word 'maiestas’ in Bellum
Gallicum (7,17.3), there is no attempt to hring "se” into
conjunction with *he People, The army suffeved sevese pri-
vations at Avaricum, but "mulle tamen vox est ab eis aucita

Damnorix,

gainst
1 Except 5.7.2: Caution was needed af But this is

e quid sibi ac rei publicae nocere pogset'.
oniy an echo of the point made in 1.18.7.




populi Romani maiestate et superiorikus victoriis indigne”

1ovibug

ordis" in the same passage s
"maiestate” is suggestive.)

It is therefore postulated that for the period 58 to
$2 B.C. Caesar used the suggestive theme "ego ot populus® only
whun he was to meet the th; for
maiestas, It is concluded that when he published Bellum
fallicum at the begianing of S1 B.C., his propaganda hureau®
had not yet worked out the full implications of the equation;
dignitas Caesaris = maiestas populf Romani, But a new ap-~
proach hecame necessary. The foremsic and legislative
attack of the Optimates in 52 B,C. was followed in 51 by the
attempte of the congul M, Marcellus to have Caesar prematurely
superseded,”  Linked to this was the attemg to bring the
demobiligation of Cassar's veterens under the Serate's jurds-
ddction (Cic, Fam, 8.8.7). It was against this background
that the "big build-up™ of Caesar’s dignitas began, in Bellum
Gedlicum VKII.3 The partnership between "ego” and "populus™
was now dissolved, or at best converted into & societas

leonina, The only consideration which weighed with the -~

Bituriges was "cum sibi viderent clementis Caesards reditum
patere in eius emicitiam" {8.3.5). The threat to the
Suessiones gave Caesar to consider "pertinere autem non

1 It is possible that the jurist C. Trebatius conceived
Caesar’'s defence o the maiestas charges, He was appointed
to Caesar's staff in Gaul through the Influence of Cicero,
shose protégs he was (Boissier 232ff; Schuls (legsl Science
Y3,62), He must have had an astute legal mind, for he had
Tauctoritas maxima® under Augustus {Inst. 2.24pr). He
seems to have been the oniy jurist on D?esar‘s staff, ﬁ“
Caesar thanked Cicero for having sent him Trebatiue: Negat
enim in tamta multitudine eorum qui una essent q\_xemqumnt
fuisse qul valimonium concipers posset” (Cic. Qu:\.n:.gutie
2,13,3), Perhaps the defence vas the joint p;uducbaﬁ ;
brilifant mind of Curio and the legal skill o mB tos.

2 Cic,Fam, 8.8.5) Suet. CaesEf2§6§; uggutius .G, 8,530
1).  On the issues of law see Cu: , 469,

! 3 The pasaages to be discussed were all taken m"ﬁﬁi‘i
from Caesaw's despatches. See Rambaud (58-9) om
ture of ok VIII,




tantun ad dignitatem sed etiam ad salutem suam ... mcdlam
celamitatem socios optime de ve publica meritcs acelpere®
(8.6.2). Caesar's meaning could not have been plainer.
The allies had ; .dered services to the State, but the re-
quital of those services was a personsl obligation resting
on caesar, This is not, of course, evidence of a maiestas
shift unless it is shown that Caesar's pretensiun was cene-
rally accepted, but It is a clear indication of the strong
‘meiestas® line which was introduced in 51 B.C. The thewe
is pursued throughout Book VIII. It was found that Com-
mius Yeoniurationem contra Caesarem facere® (8.23,3}. It
was "proximum suae dignitatis" to ravage the tevritory of
Ambioxix (8.24.4). There are seveyal other refevemces to
Caesar's dignitas in Book VIII {50,%; 52.%4; 53,1). These,
which refer to events in 50 B,C,, dewrive from scurces other
than Caesar's despatches (cf. Rambaud 58),  Put it seems
+hat Caesar himself pressed his dignitas very hard that year,
for Cicevo said in Jamary 49: "Alque hagc dft omnia facere
se dignitatis bausa" (Att. 7.11.1), An insimation of
maiestas could be made even by the casual use of a word in
an Ty sense. realised "guam inimicum
deberet Caesarem habere" (8.44.5). Regularly, an external
enemy was “hostis®, snd "inimicus"™ was a personal political
enemy (Taylor, Polities 7,35; Syme 288). lucterius had
heen a lieutenant of Vevcingetorix (7.5,7.8) and took part
in the revolt of 51 (8.30-35,39), He should have been a
“"hostis®, but the insimuation was that Caesar's "inimici®
were alse the ememies of the State,

There can, of course, be 1o suggestion that in 51 or
50 B,C. theve was in fact  maiestas shift to Caesar, des-
pite the strongly suggestive propagands of those years.
Gelzer (94) may believe that Caesar's achievements in Gaul
had given him “eins unantsstbare dignites”, but this is
prec & Caesar wanted him to belleve, Cicero hit




the mark in February U9 when he said of the struggle between
Caesar and Pompey: "Domdnatin ynaesita g utrogue est, non
1d actun beata et honesta civitas ut esset? {ace, 8.11,2;
ef, Dio #1.17.3). The previous month, disenssing Caesap’s
elaim that he was acting "digmitatis causa”, Cicers had
said: "Ubi est autem dignitas nisi ubi honestas?" att,
7.12.3), It is clear that Cicero regarded an attempt at

io® as © bie with The poiast mmed
not be laboured, Thers could he no question of Caesarian
maiestas in fact, when the outcome of the struggle for mas-
tery of the State was still wnknown,

Drexler (209-10) bases his infereve- of a maiestas
shift to Curesar on Bellwh Civile {137.7) anc Bellum Afrdoum
@®5.3)%, These are only two of & number of passages which
may seem to suggest Caesarian maiestas, but before Biscussing
these passages it should be poimted out that if they ave
found to be no more then an intensification of the line taken
in Bellum Callicum, their value as evidence of an actual majes-
fas shift, as opposed to suggestive propaganda, will be
materiaily veduced, Furthermore, the complete absence of an

1 Bellum Africum 45,3 scavcely merits diseussion. Saipio .
offers 11fe and vewar is to & party of captuved Caesarians, if
they will defend the Republic "eun optimo guoque” (Bell, Af,
e Hy,  The who scts a8 asks: "Egone
contra Ceesavem imperatorem meum, Apud guem ordinem du:g,
eiusque exercitum, pro cuius dignitate victoriaque amg'lms
XXXVT ammas i, cons 7.
This is supely no more than "Eighting talk” by e old cam-
paigner, Cf, pell.Af, 45.5: "Elige ex fuis cohortem unsm
quam putas esse firmissimam et constitue eontrd m | g0
Autem e meis conmilironibus non snpliue X suma’, Dio S 3.'
5.3,k cf, 42,49,4) was mot impressed, Je says that Seipio's
inshility to win over Caesarians was merely due fo the fact
that instead of offering rewards he urged them fo li.bera:e
the Sepste and People, Tt was one thing for the cae;:amic
o emphasise cases of signal loyalty, but Cagsar was ha tge
to explain the defections wiich cceurred. rgg exany e
mutiny at Placestis (Suet. Caes, 69; Ido 41,26.15 up ey
2,191 Tucen Pharsalia 5.245] is not moticed in Bellum Civiiz.
See diso Rambasd (239-42) on Caeser's hedging vegarding
defections among Curdo's troops.




cutright @ssertien of maiestas by Caesar, or his contemgo-
raries on his behalf, is not withont sigoificance, hrexler's
case is wealensd by the faot thar Caesarian maiestas s at
best a matter of infarence, If thevs had been a maiestas
shift it would have been gensrally recoguised, and theve
would not have been so much juggling with wovds. The sub-
tleties of dignitas need not have been pressed if it had
been rransformed into maiestas. It is no answer to say that
polirical expediency dictated allnsion rather than direck
assertian. If Caesar's hints had accurately conveyed his

on of wmai his would have received the
message in any case, and would have found it no move palutable
because it was ingirect.

Bellum Civile introduces "dignitas Caesavris” with
the complaint that Pompey "meminem dignitate secun exaeguani
volebat® (L.4.4), a complaint which Caesar vepeats at Avim-
um,? contrasting his support of Pampey's "honor et digui-
1.8" with the latter's attitude (1.7.1). Caeser's point is
that mutuel promotion of dignitas was a term of the Elrst
triwvirate (Plorss 2.13,9-11), but if Drexler is right Cassar
goes fupther than this when he says: “Hortatur, culus impera-
toris ductu VIIXE smnis rem publicam felicissime gesserint
plurinaque proslia secunda fecemint, omwem Galliam German-
lamque ,> ut edus . ab
inimied Jegionis XIIT guae adevat
milites sese prratos ssse Impevatoris sui tribusomuigue
plebis indurdss defendere" (1.7.7-8),  Although Drexler
doec not develop his hypothesis, he would presumably say

i i ift in fact
1 When something snalogons to a malestas shift in
occurred in the case of Augustus, he 4id not hegitate to
say so, See pp.247-8 below.

2 Far Camgg's fneorsect logation of this speech at
Revenna see Rambaud (134-5); of. Gelzer (178,398, 3;7‘;!-.392).
3 Op which claim Rambaud (19Y) aptly vemarks: Vc'est

confondre une partie ... avec le tout”.




that the injury to the tribunes Antony and Cassius,” who
possessed magisterial maiestas, fell under the crimen maies-
tatis, By linking his injuries to theirs Caesap Drought
himself within the ambit of maiestas, &s magisterial
maiestoy was a mere derivetive of Tmaiestas populi Remani’,
Caesar's placing of himself prior to the tribumes was a
claim to the 'muior® position vis-a-vis the Roman People
and its magistrates, But the better view of this passage
1s simply that tbe tribunes gave Caesar "the one constitu-
tional battle-cry with which they coutd supply their master,
that the rights of the tribunes were being overborna" (Ad-
cock, CAH 9.637), Indeed the ancients took a similar view.

Pellum Civile (1.9.2) is crucial, because of a text-
val difficulty which modern authorities seem to have over-
looked, L, Cdesar and Ruscius, haviog been sent by the Sen
ate to negotiate with Caesar,” told him that Pompey was
acting "vei publicae causa", that he had always considered
"pel publicae cowmoda privatis necessitudinibus ... potiova®,
They suggested to Caesar that he follow Pompey's example:
"Quogue pro sua dignitate debere et studium et irscundism
suam yei publicae dimittere neque adec graviter irasci
inimieis wt, cunm illis nocere se speret, rei publicae noceat™
(B.C. 1.8.3F5., The suggestion to Caesar, then, was that
he postpone his dignitas to the interests of the State. In
effact the envoys squarely put the question as to how far he
was prepaved to go in pressing his dignitas in opposition to
'maiestas popull Romani'.

i the genate on the Tth January 3.
1 Thetr expuloton oo pnil, 2,21.513 Plut,

e ?i?é.l'siiiséheléiéifﬁoncyﬁ{r have been non-violent,
ucéra'gicfséﬂf;2.1273‘.’712’%,'222.53‘; P&l:usd;lm(tca;:‘; a‘t;z) ey
eetioulanty olfant <fc gophtc "o roc B totaall
0y xpoelosey itol WXL son of the negotia-
‘tions see Rambaud (135-8).




Caesar's reply is given in Bellum Civile (1.9.2), and

it is found that there are two vitally different versions of
whut he said, According to the Oxford and Teubmer textst
bis reply was: "Sibi semper primam fuisse dignitstem vita-
que poriorem", This seems to be the reading on which seve-
ral modern authorities base important conclusions about
cassar.?  The other reading is: "Sihi semper prinam pel
publicae fuisse dignitatem vitaque potiorem” (italics —.‘—nune).
This version seems to have appeared in Oudendorp's edition
of 1736, judging by later editars whose texts are based on
Gudandorp. The curdons feature is that the editors who
give one version seem to be quite upaware of the other,
There 36 7o motice of "rei publicae" in the apparatus cri-
ticus of the Oxford or Teubner editions, but on the other
hand there is no suggestion in any of the "Oudendorp” edi-
tions that these words cught to be deleted, The only
eritical note on this passage in the editions which have
been consulted 1s that of Oberlimus (op.cit. 373}, who ob-
serves: "Reip, primem £.d. Codd.quidan, Rempuklicam primam
fuisse dignitate”. As Klotz and Du Pontet made their own
rescensions it might be assumed that there was an error in
Oudendorp's rescension, were it mot for the fact that Ober-
linus seems to have seen some of the MSS independently.

If Oudendorp's version is the wmight one, this passage
severely damages the hypothesis that Caesar's various 2llusions

X R. Du Pontet, Oxford 100u; A. Klotz, Teubner 2nd, ed.,
1950,
2" syme u8; Teyior (Posivics 163, 236.43; Ranhaud 10455
Gelzer (52, B3, 3% and n,8); Baladon (Auctoritas 4S),
3 yav. Iac, Oberlinus, "C. Tulii Commentarii de Bello
Ballico et Civili: E 4 in,
Ed.itiooNava L;psiae in Libraria Weidmannia, 1819; Jo§nnis
Dymack, "Caii Julii Caesaris Opera Omnia", Editlo Decima
Sextn, Biinburgl, 184k; Oxford Pocket Classics, Oxford
18903 A,G, Peskett, Loeb ed.,
natice a nwbes of s
1736 edition was tven by Du Pomtet.




in pellum Gallicum and Bellum Civile were in fact a claim to
personal maiestas. As ‘dignitas rei publicee! was simply a
synonym for ‘majestas populi Romani?® {p. 132 above), it fol-
lows that Cassar, when obliged to say unequivocally where his
majestas stood in relation to the State, retreated and acknowe
ledged the People’s malestas, Ever if Klotz and bu Pontet
hove the vight veading the position is not materially dif-
ferent, for in the context Caesar does not make an outright

of pewsonal After staving his attitude
on his dignitas he goes on to say: “Doluisse se guod populi
Romani i sibi per contumeliam ob inimicis sxtorquere-

tur, cuius absentis rationem haberd proximis comitiis populus
Tamen hane iactu honoris sui rei publicae
causa aequo animo tulisse" (1.9.2-3), Thé People’s maiestas
is acknowledged in "populi Romani bemeficium?, for the Te-
cipient of 'beneficia’ typically occupfed the 'mimor® posi-
tion in a rel ip (p.9-10zbove}. This ackmow-
ledgement is coupled with a further advance in the technigue
which was introduced in Bellum Civile (1.7.8)s There, by
basing his case on "tribumorum plebis iniurias®, Caesar
passed from defending himself against charges of maiestas
to levalling such charges at his opponents, He does the
same in the present passage. It would have been a simple
to bring "i honoris sui", the frustra-
tion of something "(quod) populus jussisset”, under the
crimen maiestatis, If it was maiestas for Cato to decline
an office to which the People had appointed him (p,116 Ak
ahove), it wes equally maiestas to frustrate Caesar’slexer-
cise of a privilege which the Pecple had granted him.

tion,

1 Asswning, of course, that there was a frustration,
See Luff (uu)g ' for the irreconeilable views of the Optimates
and Populares on the 'Rechtsfrage’.




s,

There is also a recogrtion of the Peaple's maiestas

in "rei publicae causa" (1,9.3,5), and in "ibera comitia
atque omnis res publica senatui populogue Romano permittatur™
(.9.5).  The latte- passage is echoed by "Liheram et sui
jurde eivitaten” (B.G. 8.52.5), and the expression "sui
duris® is significant, A mere "Libera ofvitas" was nat
necessarily independent, for libertas was not inconsistent
with a dependent position, The client and the Filiusfami-
lias were free; so was the 'minor' in a maiestas relation-
ship.)  But Miibera et sui furis” has a special meaning,
for the legal term "sui furis' fmplies that the State
should I+ its own unfettered master,

Caesar reverted to his defence in Bellum Civile (1.
22.8): “Se non maleficii causa ex provincia egressum, sed
uti se a iis & uf tribunos
plebis in ea re ex civitate expulsos in suam dignitatem ve-
stitueret, ut se et populum Romanum factione paucorum op-
pressum in libertatem vindicaret", The implication was
that defence of the tribunes® maiestas justifiec the cross-
ing of the Rubicon (of. 1.7.8). <aesar, realisitg the
doubtful validity of this extreme application of the ‘maies-
tatem auxi’ rule, sought to bolster up his case, but in ef-

fect he merely p The
in "uti se a 1iis ind is no more
significant than the similar suggestion which he made in
partial i of his fron his

against the Helvetil (pp. 135-6 above).? The presemt pas-
sage leads faylor (Polities 163) to infer an identification
of tim Roman People with Caesar, but the repeated use of "se
et populum™ in Bellum Gallicum I was merely a geneval de-
fence to the crimen maieststis, and there is no need to

———

1 Nankel 340.
(sc,  Romanar) non modo 1iberas sed etiam gem
tem, ™

2 For Csesar's repetitive technique see Ramband @8

(O£f. 3,85): "Civxtatemgue
Cf, Cicero { ) 2 g

6-90)




attribute @y greater significance to it in Bellum Civile,

Caesar, addvessing the Senate in Apei) 49, added to
his previous arguments the mild contemtion that he sought
only "quod omnibus edvibus pateret? (1.32,2),) but propriy
=poilt the effect by committing the crime of sscrilegium,
when he emptied the 'aerarium sanctins' despite the veto of
the tribune L. Metellus, and the crime of maiestas, whea he
threatenad viclence to Metell"s.a This incident cost Caesar
=0 much popular goodwill that he lefr Rome without carrying
out his intention of addressing a contio (Cic. Att, 10,4.8;
Fam, 8.16.1), He hed nut won general acceptance of his
position from the urban plebs or the Seaste,a despite his
earlier claim that on a free vote the Senate would have sup-
ported hin (B.G. 8.52.3; of, 2,C. 1.1,3; 1.2.6; 1.5.5).
Even after the first Spanish cempaign it was expedient for
him to simulate humility, The restitution at the end of
48 of persons convicted under Pompey's ambitus luaw was ef-
feoted "iudicio populi” rather than “suo bemeficio”, for the
significgnt reason ™ne ... arrogans in piaeriplendo pepuli
beneficio videpetur™ (3,1.5).

It was time to exploit tie wider possibilities of
‘mafestes populi Romani', "Ego et populus" could be shelved,
and its place taken by "ego et omnis gentes". Fven before
the Civil War a start had been made with "voluntas totius

4

1 In sudden regard for px’a;ncul he held the session out~
side omerdum, Dio #1.15.2.

2 t:inp‘u.ul,:u;; Cie,Att, 10,4,8, Sacrilegium was ahrm:h:
form of maiestas fn this or any other period with whi
present study is concerned, See p,WB-Sbelow, by Fom

3 The Senate‘s onse Was i Dy Fom-
pe;'s thyeat that those who remained in Rome w " Cefar
ded in the same light as those who joined Ceesar. 2.l
33.,12; of, Cic, Merc, 18; Att, 11.5.2,6. Hen wer
persuaded of the inevitapility of Caesar's vintux-;;_ze 1

4 Although not entirely sbsndoned. See B.C. 2.20.Li
3.53.5; 3.51.2; 3.99.3.




Ttalise" (Resbaud 278-80), and this concept was to he exten—
ded. A significant example is Caesar's viritine grant of
citizenship to Cadiz (Dio ¥L.21; Livy Per,110), e
Gaditani had expelled the Pompeimn Gallenius (2,20,2-3), but
in so doing they had merely folloved the example of other
comnities, such as Carmona 2.19.9).  Yer only Gades was
rewarded with citizenship, As there was a 'mgiestas!
treaty with Gades {p. ¢ above), the implication was that
special recognition was due to an ally who, by adhering to
Caesar, was deemad to have discharged its obligation "maies-
tatem populi Rowani comiter nmsewa:e“.l At Oricum the
Greeks, refusing to fight "contva imperium populi Romani®,
spontaneously attempted to admit Caesar Snto their city (3.
11.%9,%  he Apolloniates pefused to take any decision
“contra atque omnis Italia populusque Romanus indicavisset”
(3.12.2; of, Bell Alex 67.2).° This brohder ‘mafestas’ con-
cept was Linked to Caesar's "peace offemsive", which mimed at
"quietem Ttalime, pacem provinciarnm, salutem imperii® (3,
57,5,  Gelzer (215.191), citing Sallust (Ep, ad Caes 1,3
13 1;8.4) and Dolabella (ap, Cic.Fam. 9.9,3), rightly says
that this hew concept of the State was generally accepted by
Caesardans, but is on less safe ground when he ssserts that
Caesarts opponents clung to Rome as the focal peint of the
‘res publica’, Casesar's at was i
*ut suctoritatem gua ille (sc. Pompeius) maxime apud exteras

1 Cf, Caesar's geapt of citizenship to the Transpadene
Gauls §ze xal Epges abzdy (pio ¥1.36.3). .
2 The prototype for enthusiastic adnicsions was Aux
whose decurions could mot bring themselves to exclude iC.
Caesarem imperatorem, bene de re publica meritum, tentis
relus gestis” (L.13.1). As to whether the decurions so ex-

pressed themselves, see Rambaud 192.

3 The Apollonistes would have recalled the fate of the
Massiiienses who, invited to follew "Italise totius :u;a:x'
atem”, had presumed to reply that the populus nmu:n: o
divided into two parts, ta bot\; Z)f which they were equa.
indebted for benefits (1.35.1,3,5).

4 5: the »Sﬁice off('ensive"’ see Gelzer (212-5,221,223
and n,239) .




uti videbatur, (3.83.3) 1 and after Cae-
sar's setback there Pompey sent despatches "per omnes pron~
vincias eivitatesgus® (3.79.49), and did not sail for Ttaly,
because he did not wamd to give the impression that it was
the stale for which ke was fighting (Mo 41.52.2-3). Caspar
had no monopoly of "ego et onmis gentes®,

The period frow Pharsalus to the Ides of March fup-
nishes evidence on both sides of the "ine, After the battle
Caesar swid: “Tantis rebus gestis Gaius Caesar condemmatus
essem niisl ab exercitu auxilium petissen” (suet, Caes, 30,4),)
The combination of the impersonas "Cagsar" of the Cormentaries
with the 1 verb is so of the royal
"wa® that L&muli (103.65) observes that Caesar's name had be-
come a coneept. It may indeed seem that "tantis rebus ges-
tis Gaius Caesar” had comlesced & similar way to the sugges-
ted "maigstaspopuliromani” {p. 1% above). At Alexandria
the carrying of the fssces before Caesar causkd a disturbance,
for "in hoe omnis multitudo maiestatem regiam minui praedice-
bat" (3,106,4). As the Greek-speaking Alexdndrians would
not have had an exact Greek equivalent for "maiestas regia”
{p.1 above), it may be felt that Caesar introduced an un-
Hellenfstic element in order to i¢!; & link between his
fasces and vegal maiestas, Tt may also have been imtemded
to emphagise that, unlike the consul Appius Claudius (0912-13
above}, Caesar did not dip his fasces before any maiesias.
But this i ion is by the iately following
statement: “controversias regum ad populum Romamim et ad se,
quod esset consul, pertinere existimans™ (3.107,2; of. .
Alex, 68,1).

The continustors do not tend to emphasise Caesarian

1 The yussage hes been cited before, but bears repeating
becanse of its several implications.




maiestas.  "Bgo et populus® appears (Bell. Alew, 24.2; Bell,
Af, S4.4; Bell.Hisp, 42,3), but in Bellum Hispaniense (42.3)
the context strongly implies the nommal crimen maiestatis,
based on 'mafestas populi Romani': "Popull Romani megistra-
tibus sacrosanctis manus .., attulistis®. Two mass trials
of Homan for srere by Caesar in
Africa. At Utica confiscation of property was thro tened
against "civis ... Romanos negotiatores et eos qui §iter

CCC pecunias contulerant Varo et Scipioni®, but the accused
secured mitigation to a fine of HS 2000 (Bell.Af, 90). The
crime seems to have fallen under the category introduced hy
the lex Varia (p. 67 above), There is some suggestion here
that the crime had been committed against Caesar, for the
acoused ave d with the of Utiea,

thanked "pro sorum evga se studio” (Bell, Af, 90.1). But

at Zama confiscation was decreed ageinst those "qui cives
Romani contra populum Romanum arma tulerant™ (Bell.Af, 97.1;
of, Dig, 48.4,1.1), Hirtine' includes three passages in
Bellum Alexandrinum which seem Yo be deliberately intended
to rebut any on of The expres-
sions "™imperi mostri dignitas” (33.%) and "dignitas populi
Romeni® (36.2) flank the most explicit passage in zll the
Commentaries: "Dondtivs ... (cum) turpe populo Remana et

€. Caesari victori sibique infame esse statueret regna socior-
um atque amivorum ab externc rege occupari, nuntios confestim
ad Pharzacem misit ... neve occupatione belli civilis popull

Rovani ius majestatemgue temptaret” (34.2)., Here agn et
populus™ is expanded to "ego et populus et flle" by the
inalusion of "sibique infame®, and this in & context where
*maiestas populi Romani' is expressly mentioned. The sub-
istarial maiestas is similarly acknow-

ordinate nature of mag: o
ledged in Bellum Africom (57.3}: *Usu venicse hoe civi Romano

USRS

U
¥ 1ium Alexandrinun

1 For Hirtius as the propable autior of Be

see Rice Ham:;smepuhnc 3.983-t); Gelzer (251.283,238.308).




et el gui sb populo Romano honcres accepisset”. I contrast
to Hirtins' suggestive "bene du se et populo Romano merdtiM in
Bellum Gallicum VIII (p. 138-9 above), he und the other con-
rinuators now base the notion of a deserving ally solely on

the ceiterion vde ,opulo Romano® or "dz re publica® (ell, Alex.
66.5; Bell,Af, 77.1; Bell,Hisp, 3,3},

Tt can be asserted with some confidence that there
was no gemeral recoguition of a technical majestas shift to
Caesar up to 2nd including the second Spanish cempaign, and
that wntil then the fechnical concept of 'waiestas populi
Romani' was undisturhed, Whatever degree of effective con-
trol “aesar may have exercised, the legal comcept of 'maies-
tas populi Romani’ endured, which means that the technical
oyientation of the meiestas law would not have heen changed.
It is not possible to be as confident for the perdod from
Munda to the Ides of March, but it showid be pointed ont that
Caesar's maiestas legislation was iatroduced im 47 or 46 B.C,
{pp.179-82below), and there is no peason to believe that he
pasged anotbar lex maiestatis as late as 45 or Y4 B.C. It
will be suggested {pp.177.2below) that the technical orienta-
tion of his maiestas legislation wac identical to that of his
predecessors, in that it continued to be based on 'maiestas
populi Romani minuta®.

Yor the sake of completeness, however, three of the
honours which were showersd o Caesar, and which may be regar-
ded as particularly significant for a malestas shift, will be
briefly considered, The first is that attested by Dio (2.
20,1), numely the appointment of Cagsar after Pharsalus as the
arhitey of war and peace, withowt any obligation to consult
the Pegpie or Senate, There is no clear evidenoe ‘thatACaesar
used this power imcomsistently with the survival of =nmest¢as
populi Romani', In the Bast, after the AL axandrisn campaign,
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Caesar leid down duties for rulers who were "et sfhy gx
sopulo Rowano aeissimi” (Bell.Alex. 85.4), hut ‘ego et
populus® did not raise a necessary implication of personal
maiectds. Caesar's decrees in favour of the Jews were st~
sequently confivmed and amplified by the Sermve.l Tne
treaty which with Mity) in 25 B.C.
furnishes a clue to the form of Caesar’s treaties, This
renewal of an egrlier treaty was probably a *maiestas’ treaty,
in the Lorm of that with the Aetolians <n 189 B, E.z As there
were negotiatfops hetween Camsar and Mitylene in 48 oy 47 B,
and s o sematusconsultum is atrested for Y5 B.C., (Mdibler
46; Gelzev 241), it is remsonshble to suppoee that the treaty
of 48 or 47 B.C., as confirmed by the Semate in 45, was the
original treaty which, as renewsd in 25 B.C,, retmined the
expression "maiestatem populi Romeni comiter couservare,™

In view of the close Link betveen the maieatas of
the Roman People and that of the gods, particularly Jupiter
(pp.5~8 above), it may be important that in #%& B,C. Afe ce
abtby Bvesxpus *Ioviiov mpasmybpevaav (Pio HHEM. A
temple was to be dedicated to Caesar and his Clemency, with
&ntouy as the priest Hoxep wivd Atdhiov . Tt ds prefer-
able to understend Afa *ToSkioyas “Jupiter Julins™ (Rice
Holmes (Republic 3,332; Cavson 47), rather than as "Divus
Juljus” (Deylor, Politics 175; Gelzer 283), particularly in
view of fomep wivd Avdhcoy , which mugt mean "a sort
of Elawen Dislis” (cf, Cle.fhil. 2,030}, This step, follew-
ing on the dedicarion of the temple of Venus Gewetrix in &€
B.C.,? the inscription on Caesar's statue that he wes ufosot

sephue Ant. 14.1)92. £, Rice Holmes (Republic 3.
407-5 , G 12 238,309},
) o6 a(bzwp. See also Hhuhler (E‘#«S, ’4%9";3‘)},

Be
- itizenahip 46, 50-1,
MB)’ R?ﬁ?;mitﬁe§§M1 3zshy; Tayior (uimm-y 534833

Gelzer [226,251),
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in #6 B.C. (Dio 43,14.5), and the erection of a statue in the
tenple of Quirimus inscribed 8cf Aviwfr  in 45 B.C. (pio
43,45,3) , may suggest a maiestas shift to Caesar in the prd-
mary sense of the concept, But thers was ample Republican
precedent for the acceptance of Caesar as a god by Hellenis~
tie commmities,” and even in Rome extvavagant homours had
Dbeen offered to Republican heroes at verfous times,?  Caesar
had #(8e0¢  deleted from his statue, and the 8e§ &vivfity
inscription may have been added after his death (Adcock,

CAH 9,719-20; Taylor, Divinity 65). There was no applause
when his statue appeared with that of Jictory at his Spantsh
triumph, and much dissatisfaction at the placing of his
statue among those of the kings (Cic, Att, 33,W4,); Deiok,
33.4), This sbsence of general recognition should be taken
with the faet that nany people hoped by voting homours to
Caesar to expose him to contempt and pidfcule (Dio W 7,2+
of. 44,3.2-Y), Cicero's grim jest may lave exgressed &
widely held view: "Bum {sc. Caesarem) ofvvaov Quirini
malo quam Salutis® (Abt. 12.45.2).

Premerstein (33-6; of, Taylor Politles 174) believes
that the oath for the protection of Caesar's person in 44 B.C.
was sworn by hoth Senate and People, and marked the establish-
meat of a patvon-client relutionship, a "Gefolgschaft™, be-
tween Caesar and all eitizens; ancillavy to the eath were
the homours voted by the Senate and confirmed by the People,
including the title "pater patriae", the oath by Caesar's
"galug" and "Genius”, and the pigits of tribunician Anviola~
bility and the 'ius auxilii', Tee ¢ -7 Caesar, having
been imposed by senatusconsultum ané le., was therefore akin

1 Gelzer 225-6).
1 Bailey (138.9); Taylor (Divinity 35-42)3
Adeock (CAHyQ.(7ZZ) gl;tl.y s that the Gresk Esst would
have said the same of Pompey if he had won. caraon 50
2 Baile, 139; Tavlor {(Divinily 4L,5G; Cars .
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to an id",  If Pre is right there may
be good yeasom to believe in a techniesl maiestas shift to

Caesar in 44 B,C,, for a tolientela® bound by an "Untertanen-
eid” would have heen the internal equivalent of an external
community which contracted to respect Roman mafestas.” fThe
terms of the oath are given by Appian (B,C, 2,20,185). An-
tony, in the course of the funeral oration, read out tolc 8o
xovs, i pliv ¢oAEEeiy Kafoupa xab 74 KafougeS olips xavel
oBéver =bvral i, ef ©i¢ EmiBovheduerey, EGhens slvas
zobe obx Subvaveas abryg, Premevatein would
bave te show thet xdveac means all citizens and not meve-
1y senators,? and that the cbligatfon to swear was imposed by
a lex, There is some support for this Interpretation in
Antony's % e BooM) xal petd odvhc & Sfpos Bri mepebure
Bimplonode {Appian B.T, 2,20,18%), and in olSuevoc %
sdveay sbvole pvibrreodar (ic.Dam, Vit, Caes.22,80),
if Premevstein (3%) correctly holds that Nicolsus wused c‘;vem
as the ical ion for . B
Appian himself (B.C. 2,20,145) indicites a limitation on
#duwaS,  for When Antony said that he wohld nbt avenge
Caesar becaude senators were in favour of an amnesty, the
Senste was disturbed &xl <fbe péhiote xpogav®c &C afrhs
efonpéuy .  Suetonius (Cees, 8.2} Limits the oath to the
Senate, while Dio (¥4,7.4) attests <& =pdS e wly Bovden-
v xal ®pdS wBv ixnéey snpelodor. Livy (Par. 1i6)
specifies decvees of the Scnate as the source of the "plur-
imi maximique honoves”, Nicolaus of Damascus (Vit. Caes.
22,803 of. Dio 44.7,3-t; Suet, Caes, 86) believed that
the declaration of sacrosanchity and the title "pater patrise”
vere intended by Caesar’s enemies to pu him off his guard,
There must have been a strong belief in Caesar's gullibility

Caesar are of paramount impertance in
2 The general view is that only senators

Rice Hzgnege xg:p\mlic 3,332); Oelzer 292. nglg:l(‘r“:i::fcs

174) accepts a universal oath, but bslh'ave;e tl;: ly

tora had taken it at the time of Caesar's death.

il : . %




154,

induced by mental illness, for Antony found it nevessary to
pebut 3t (i 46,46,2),1

1 It is no paradox to say that Caesar’s most prominen
office, the dictatorsbip. is notr significant for Z mm;
¢hift, Despite Mommsen (Staat 2,170), it has been shown by
$iber (Vurfsssung 210-1) that the mere disregard, in Csesaxns
case, of the temporal limit on the @ictatorship fid not take
the office out of the category of a Republican magistmacy.
Jfhepafore in legal theory it was no more than a m
from which it follows that its holder merely had derivntive
maiestas, Despite Dio (ua 4.2}, it it not Likely that
tagsar used T (Syne
175-—9~ Adaock, CAH 8. 723) , So that it need nnt be considered

of The 11 power had imgar-
tan._ connotations for 'maiestas Augusti® (pp.B32.K) helow),
put its grant to Caesar - for which see Hohl (Caesar, passim}
and Strack (365-9) - does mot seer to e significant for a
maiestas shift,

N




CHAPTER vir

CLCERD OF clmmency

In September 46 L, Piso drew the Semate's attemtion
to the case of M, Claudius Marcellus, a prominent Pompeian
and an ©1d opponent of aesar,’ then living in exile at Mity-
lene (Cic. Fam-Y.7.4). Caesar, although not well-disposed
towsrds Marcellus, and lmowing that he was irreconcilahle,
pardoned him in deference %o the almost mmanimous wish of
the Senate (Cic. Marc. 1.3; Fam. 4.4,3), Cicero, breaking
his long silence (Fam, 4,%.4), delivered a speech of thanks
which, apart from fulsome praise and some modest advice, men-
+iocneAd  recent conspiracy against Caesav, to vwhich Caesar
had T -ed when pardoning Marcellus, and in regard to which
he had . .. "Satis diu vel naturae vixi vel gloviae" {Cio,
Mare. 8.25),  Clecero spoke gravely of Caesar's "gravissima
querela et atrocissima suspicio”, which it was the duty of
all men to forestall. It was incomceivable that danger
threatened from Caesarians, and equally impossible that Pom-
peians, who owed their lives to Caesar, wonld plot against
him (7.21). Hut men's minds were so complex that Cacsar
should be even merc suspicious and cavtious, for not even a
£0d could save the State if "sooles s ,.. ingidiarumgue con-
sensia" were added to natural haz. -is {7.22-3)., Caesar had
besn lenient, but there weve ingrafes who vemained ‘wstile
(0.31). He was enjoined "ut vitase, ut suluti free consul-
2s"; as he believed “subesse aliguid ,,. guod cavendum sit™,
he was assured of the constant protectice of all [16.:2).

1 bs consul in 51 Marcellus raised the question of & suc-
cessor to Caesar, and scourged a citizen of Comm :.-'n :;n-dty
tempt of the citizenship which Caesar had granted Yo the clty.
Rice Hol- - (Republic 2,242-3, 317-20}; ©of. Bolssier {250~
70).
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felzer (261) believes that the conspiracy to wiich

Cieewo refexs was one which was organised by disgruvgled
Cazisrians, led by Antony.  This view is hased on Civere's
zilegation that sn assassin sent by Antony had been caught
at Cassax's house, wnd that Caesar had openly sccused utony
in the Senste {Cie, Fhil, 2.29.78). Gelser is =ight if dir
can be shown that the acousation against Autony was made by
taesay during the sivtlng at which he pardoned Mroellus,
Lt the chranology is against this, he attempted sssassi- “
aation oucurred =t the very time when Caesar levied executing
zgeinst Antony for the purchase prive of Pompey's asgets, and
ipterdicted him from selling the estate of L. Rubrius which P
he had inherited (Gie. Phil, 2.29.73-4), Caesar, after P
aeyusing Antony in the Semzte, granted him a short exbension s
of time for payment, and left for Spain (Cic. Phil, 2,29,74),
B Camssr set out for Spain in November 45, and as Mercellus Eo
wag pardoned in Septemher,® the affair of Antony would have !
bees gome Four morths after the cass of Marcellus, But even
if Casssr was Tot ing to the ion &t .
Antony's dnetance when he addressed the Semate in regard to
Marcellus, it is not impossible that the "gravissima querel
et atrocissima suspicic” which he then expressed concerned 2

1 of rather than The Telation-
ship betwsen Caesar and Antony is far from clear, but it should
e notived that Cicero attests a lung-standim conspiratorial
purpose on Antony's part. Wher Antony was 2t Narho to meet )
Cagsar un his return from Spain, he contracted with Crebonius
4o join a eomspiracy against Cassar, ficurp describes this

fact a5 Mnotissimun®, awd says that it was “ob eins comsilii
that T 3 Mutony outside the Cuvis

See Rive Holmes (Regublic 2.5%1-2);
©f. Gelzer 260,

1 Julian Calendar,
Belzer 272,
2 Republican Calendsr. Cic, Fam, M4,
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Gelzer (261) believes that the comspiracy to which
Cicero vefers was one which was organised by disgruntled
tassarians, led by Antony,  This view is based on Cicero’s
allegation that an assassin sent by Amtony had been caught
at Caesar's house, and that Cseear had openly accused Antony
in the Semate (Cie. PRil, 2.20.7%).  Gelzer Is might If ft
cen be shown thet the sccusation against Antony was made by
Caesax during the sitting at which he pardonsd Marcellus,
hut the cheonology is sgainst this, The attempred assassi-
nation occurred at the very time when Jsesar levied execution
against Antony for the purchase price of Pompey's assets, and
interdicted him from selling the estate of L, Rubrius which
he had inherited (Cic, Bhil. 2,28.73-4), Caesar, after
accusing Antony In the Senate, granted him a short extension
of time for payment, and left for Spain (Cie, Fhil, 2.20,74).
As Cmesar set out for Spain in November 46,1 and as Marcellus
was pardoned in Septembar,? the affair of Antony would have
been some four months after the case of Marcellus, But even
if Cuesar was not referring to the attempted assassination at
Antony's instance when he addressed the Semate in regard to
Marcellus, it is not impossible that the “gravissima querels
et atrocissima suspicio® which he then expressed converned 2
of ians rather than The relation-
ship between Cagsar and Antony is far from clear, but it should
be noticed that Cicere sttests a long-standing conspiratorial
purpose on Antony's part, When Anteny was at Narbo to meet
Cassar on his return from Spain, he contracted with Trebonius
Cicero describes thia

to join a conspiracy against Caesar, s
fact as "motissimum®, and says that it was "ob eius consilii
scuietaten®” that Trebemius Getained Antomy sutside the Curia

1 Julian Calendar, See Rice Holmes (Republic 2,541-23 3

Gelzexr 272,
2 Republican Calendav, Cic, Fam, St Cf Gelzar 260,
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on the Ides of March, while Caes - wims being mindered.t
‘The t:vying of ex:cu:ion against Antony, in or about Nevem-
ber 46, was not the begimning, but s
di¥fevences with Caesar, ::lation:h:e:ﬁ::?n o
Caesar's return to Rome in October 47, when ;n o ——

B tony was allow-
ed zo discount on his purchase of Pompey's assets (Gelzer
242); it ds possible that the violence which had prevailed
at Rome during € esar’s absence, and Antony's failune to re-
strain 1t (p.. 178 below), had samething to do with the
coolness which developed at this time. Antony's failure to
accampany Caesar to Africa {Phil, 2.29,71) was probably due
to this and th ha cannot be il
from the recksning in regavd to conspivacies, It should be
noticed that Cicero's reference to the possible authors of a
conspiracy {Marc. 7.21) is couched in the form of a series
of questions which vaise, only to vaject, the possibilities
that the pl were i or i It is 2lear
that Caesar had not been specific in his allegations, for
otherwise Cicero would not have speculated on the identity
of the authors, Vagueness on Caesar's part suggests reluc-
tance to name his own supporters, for to have disclosed Fom-
peian names would not have been embarvessing. And Caesar's
expression of utter weariness (Marc, 8,25) would have been
pronpted by the shock of finding hostility in his own camp,
rather than by a not unexpected Pompeian plot.

The case of Marcellus was in no sense a criminal
trial. Theve was neither a charge mor an accuser, and
Caesar did mot sit as & judge, bur simply exercised his pre-
rogative of mercy. The case of Q, Ligarius, which came be-
fore Caesar in October, 46 B,C., is more significant.

1 tic, Fhil, 2,34.3%;

accepting the svidence against Antony, mekes & gmngnms:t

which in fact discounts Caesarian maigi:afl;!.fsg ese is g0 can
: e

zeigt, wie die pol_itz'_.er:h herv;}:rvg;ﬁ . o or s e

: 4 Furchtsgeflhl ...
Fehlte so bed den Hauptanhingeir iwgliches EDr
5o fand Caesar evet vecht ki . #annung bei der frfheren

Segenpartei™,

of, Plut.Ant. 1%,2,13.2,  Gelzer {278)

oy
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Ligarius was a legate of Comsidiug Longus, the governor of
Africa, $n 1 and 50 B.C,, and was leFt in command in the
latter year when Considius went to Rome to stand for the
consulship,”  Ligarius® legation under Considius immedia.
tely gives him a similar political orientetion to that of
his superior, for alrhough legates were appointed by the
Senate, it was customary in the late Republic to confine
the choice to names submitied by the gavernop {Mommsess
Staat 2.1.677ff; Greenidge, Public Life 32%).,  And Cone
sidius was a deterined Pompelan, who held Hadrumetum and
Thyedra for the Republicans in 43 ant 46 3.€, respectively,
and would not even read a lefter hy which Caesar’s legate, I
Planous, *ried to win him over,

The Senate allotted Africa to L. Aelius Tubero for
48 B.C., but whether as governor or merely as a commlssion-
er for the purchase of grain® is nat clear, although a gover-
norship seems to be better attested, Tubero was in no hurry
to take up his office (Cic. Iig. 7.21). Wuen 2, Attius Varus
was driven out of Auximum by Jaesar in February 49 he went to
Africa and took over the command, apparently with the appro-
val of the inhabitants, who resembered him as proprs xtor
(Caes. ®.C. 1.12.3, 13, 31,2; Schol Gren, p. 83). Ghen
Tubero arrived off Utica, Varus, slleging that he held Africa
for the Pompelans, weuld not allow him to land, nor to put
off his son Q, Tubero, who was il}, nor to take in water,
2 vardant tradition attributes the prohibition against

c. Lig. 2,4,30,34; §chol. Gronov, (Teubmer ed, of
?vo Ligarm, .83, X .
2 Caes, BPC 2)23 4; Bell, Af. 3.1, k; 33,33 76.1;
86,3, Cf, Rice Holmes (Republic 3 239, 273)"_" et
& 3 Caes, B.C, 1.30,2; Cic.Lig. 7 21 8.7 .
ron, d, p.83).
4 éfi‘,‘.’t’“inic ‘Braf 13.1.80, Welser (96) usswmss
savem, bero, . .
Croeie for MYl Clouldg, 7223 8,24 8.250 9,27
Oros, §,15.7; Schol, Grom, .83,




landing divectly fo Ligarius (Mg, 1.2,2,45; of. cic Lig,
3.9). L. and Q. Tubero went oif to doin Pompey in Greece’
fought at Phavsalus, and were pardoned by Cassar, ’

Jdgarius probably fought wi agains:

¥ 5.6.2  After Mapous 1 o w:: va:us at e
Caegar spaved his life, but obliged him to go ints exile
(sgu. Af, 89.2; Cie. Lig, #.11; 5.13).  In the summer of
& B¢, Cicero sought a pardon for Ligarius and found the
prospects very favourable,  But when Caesar was on the point
of granting a pardon Q. Tubero, the som of L, Tubexe, brought
2 prosecution against Ligax-iu&3 The case was heard by
Cagsrr in the Furwm. Q. Tubero was the accuser, and €
Vibins Pansa and Cicero appesred for Ligarius. The cutuome
was a pardon for Ligax-ius."i

The charge against Ligarius was *quod in Africs fue-
rit" (Cic. Lig. 1.1; 3,9; Schol, Gron. p.8Y), Purther
particulars are supplied by Quintilfan (Inst, Ovat. 11,1,80):
" {luberones} ut primum Licuerit a partibus recessisse, Ligar-
ium BF perseverasse et mon pro Cn, Pompeio ... «23 pro Iube
atgue Afrdis inimicissimis populo Fomano stetisse” (of. Cle.
Yig. B,24), But Pomponing (Dig. 1.2,2,46) gives a different
version: "Is est Quintus Ligarius, gqui cum Africae oram
teneret, infirmm Tuberonem applicars non permisit nec aguam
haurire, quo nomine eum accusavit (sc. Tubero) et Cicero de-
fendit"™, The charge has been variously described as perdueliio

1 Cic. Ldg. 3.9; Y4.10; 8.27; Schol. Grom. p.8%.  CE. Long

e do not nare Ligardius
So Walser (91)., The sources do not nare -

Caes, B_C, 2.23_54;) ‘Applan B.C, 2,175-80; Dio Wl.W1-2; Livy
Por, 110} Lucan Fhavs, .581-82% - although his partieipatimn
iz likely enough. But Rice Yolmes (Republic 3,288 andn. 8)
wiongly eites Digest 1,2.2,46 as evidence that Ligarius serve
voder Varus at Utica,
p 3 Qle, Fam, 5,13,14; Schol, Grom, pp.83-#, Cf, Walser

2}y Gelz "

v ciz" Eg’fn(‘passim); Quint, Inst.Orat,12.1,803 Plut.
Cle. 38,75 Plut, Brut, ll.1.




arising out of Ligarius’ assooiztion vith Juba (Walser 92;
wimzer, RE 13.1.521), as an unspecified "Capitalprozess™ (om-
msen, Stast 2.1.735), and as no chezge at all {tang 4,400-1),

The first problem Is whether Tubero relied on Ligar-
ins hostility to Csesar (or the &wan People), or on the
personal 'infuria’ suffsred by the Duberoms.. Cleere (Lig.
10,29) puts this guestion squarely, avgoing that Q. Tubero's
coptinued adherence to Pavpey after the rebuff in Africa is
inconsic tent with his present concern with an injury to the
tres publiva’; and, if he relies on gersanal injury, there
15 Do reason +o believe that Caesar will pumish fubero’s
opponents when he has formiven hie wm, This passage sug-
gests that Tubern Framed the sharge in Janguage which admitted
of two constrnetfons, which would mot have been the case if
the indictment had given the degree of particularity sugges-—
ted by Quintilian or Pomponius, It therefore seems that
the only allegation of fact was the belf “quod in Africx
fuertt™,]  Cieare did not elshorste om the indictment, and

y so. Mn "quod arma contra papulum
Romanum tulisset® would have been embarrassing, in view of
the decision of the defence to admit the facts, and not to
seek even to give thow an imnocent imterpretation {Lig, 1.13
10.30); such a 1fme, If taken in reply %o an indictment al-
leging the hearing of mwms against the Roman People, won.d have
ensured & conviction,

But even the bald "guod in Africa fuerit’ must have
been coupled with a conclusion of law In the indietment.
Here presence in Africa, unlike the meve bearing of ams
dgainst the Roman people, could not constitute an offence,

——

3
Bvet
fy Katowpos moreploy 816 Eevey
! R 8;,"4: the 1ight of the Latin texts, wac~

ceptable,




for it is ot possible to assuse a rule: “hae lege tenetur
qui in Afrfea fuit fueritve, tre charge must have run:
"{aliguid feelt) quod in Africa fusrit™; the obvicus comple-
ment is "malestatem populi Romani winmuit guod ,..®  This,
like the charge against Norbanus (pp. S7-60 above) wouid

have disclosed on indictable offence, while not excluding

a degree of uncertainty which Cicers was ahle to turn te

his advantage, Clcero toyed with the idea of submitting

the legal defence of 'maiestatem auxi': "Taceo, re haee
quidem conllge, qae fortasse valevent etiam apud iudicem:
‘Tegatus ante be.lum profectus, relictus in pace, bello
oppressus, in e ipso non acerbus, totus animo et studio
‘tuus'™ (10.30}; but realising that the facts were against
him, he wisely abandoned this defence in favour of a straight-
fovward plea ‘ad misericordimm’ (ibid.).

It 1s not impossible thet the achigulty in the charge
was deliberate on Tubero's part, BAs a recopnised jurist
(Dig. 1.2.2.46) he may well have come to the conclusion that
Ligarius® conduct was maiestas, regarded from both the "pub-
lic" and the "private® points of view. Ligarius’ comnection
with Juba was civacly maiestas,” and a case could also have
been hased on il wrongs done to the Tuberomes. There had
been a wrongful st sgaiust L, Tibero in his capacity as &
magistrate, and it cowld also have been urged that Ligarius,
in his quasi-magisterial eapacity as a legate, had not lived
up to the moral standard required of him when he refused af:
to & Roman citizen in &i Some such must
underke Pomponius' vereion of the charge (Bige 1,2.2,46) .

It may therefore be supposed that Tubero enjarged on both

routusve apera dolo malo hastes

omani quis pecunia alisve gue
Populi R comneatu am\iaugeiiinf "cuiﬁs g cansi.'l‘_{u

is oivitas hostibus prodita est. d’ﬂ:{s

should be pead with the faet that Juba had been ::d;::pei-
‘hostis’ by the lawful organs in Rome, although the Potpel-
ans had made him en ally. Dio #L.52.73 of, Lig, B.24.
also Walser (913.




the “public” and the "privats" grounds in his adiress to
caesar (2lthough not in the indictment,} inviting the an-
ceptance of either or both. Onme alternative was transmit-
ted by Quintilian's source, and the other by that of Pompon--
fus. It is just possible, having regard to the very carrupk
form in which from + i found
their way into Digest (L.2) (Schulz, Legal Sciemce 168), thut
something has been lost between “aguam haupirve” and “quo
nomine” in Digest (1.2.2,%6). Pomponius may have said that
Ligarius failed to leave the province on the arrival of a
successor to his principal (Comsidius), end that ir was for
this that he was prosecuted; it would have been a sinple

extension of the lex Cornelia maiestatis to spply to a
legate the rule requiring a retiring governor to leave
promptly {(cf. p.92 sbove). This view receives some support
from Cicero's admission that, while there was mothing crimi-
aal in Ligarius' assumption of his legationm, or in his accep-
tance of a mandsie when Considius lefi {Lig. 1.2 - 2,4), it
was @ "necessitatis crimen” to remain after the arrival of
Vaxus.

Long (400-1) argues that the proceedings against
Ligarius did not amourt te & trial at all, for four reasoms:
there was no charge; tht case was heard by Caesar, and not
by a quaestio; Ligarius was not present; and Cicero's
speech falls under the category of “deprecatia”, and depre-
catio had mo place in regular criminal trials (ef. Mommsen,
Straf 435 and n.1), As to the charge, this has been suf-
ficiently analysed above. As to Ceesar's exercise of Juris-
&lotion, Mommsen does not doubt that it was & crininal trial,
although conducted under Caesar's extvaordinery dictatorial
authority (Staat 2.1.735)3 Styaf 1443, As to the aksence
of Ligarius, there was no general probibition against trying
anlthough it was frovned ugon

an accused ‘in absentia’,
Tt is suggested that a gemeval

@omnsen, Straf 333-5).




right to prosecute 'in absentia® Is implied By the exlstence
of special rules forbidding it in particular cases (e.g., Big.
3.3.54pr; UB.2,12pr; UB,5.16.1). As to deprecatia, it is
defined as follows: "Deprecatio est cum et peccasse se et
nsulto fecisse reus > et tamen postulet ut sui
misereantur” (Auct, Herenn, 1,14,24; ef, 2, L7.25; Cie.
movent, 2.11,15).  Quintilian says that theve fs room for
deprecatio "in senatu et apud populum et apud principem et
ubicumgue iuris clementia est” (Inst, Orat. 7.4.18), includ-
ing trials "apud C, Caesavem et triumviros" (Inst, Orat. 5.
13.5); he cites the general opinion "guod genus causae {sc.

in unquam venire",*
and says that this is corroborated by Cicero's assertion (Lig,
10.30) that he has never before urged, as he now does, "Ignas-
cite fudices, erravit, lapsue est, non putavit; si wnguam
posthac.® It will be noticed that deprecatio required the
admission mot only ge', but also Tecisse",
in which regard Quintilian seems to have overlocked Cicero's
express denial that his client acted with imtent: “Quod
post adventum Vari in Africa restitit, si est criminosum,
necessitatis crimen est, mon voluntatis" (Lig. 2.5).
Purthermore, the rule "(mmquen) in fudicium venire” coutd
apply only to proceedings before a guaestio, for Quintilian
allows deprecatia in all other criminal courts. It is clear
that deprecatio was not possible before a quaestio, for there
the only competent verdicts were "fecisse videtur" and “fecisse
non videtur® (g,76 n.} above), In all other courts depreca-
tio was possible, but this in no way meant that the court
ceased to he a criminal txibunal,

Walser (94-5) believes that the triel of Iigarius was
engineered, in that Cuesar knew and approved the charge and

the defence in advance, and hed decided before-hand to

1 Inst. Opat, 7.4.17; eof. S-#.5; cf. Auct. Herenn, 1,14,
2 2,17.25; Cic, Invent. 2,11.15.




pardon Ligarius, lnowing that his part in the havgain with
Juba had heen negligible; th: purpose of the trizl was to
show that any man could hope for forgiveness, and so to per-
suade Varus and Labienus to compy.mise, rether tham to come
tinue the fight in Spain, fven if this is s, it s sig-
nificant that Caesar elected to pardon Iigarius after a

public tral, rather than by an act of clemency in the

Senate, as ih the case of Marcellws (cf, Cic, Lig, 12,37),

It was necessary to press home the lesson that people like
Varus and Lablenus were guilty of maiestas; o this end an
indlctment was raised against Ligarins, and proseuting and
defence counsel were encouraged to canvass the issues fully.
The more clearly the guilt of Ligarius was established, the
more dramatic would be the impact of the pardon which Ceesar
grantsd.  In order to heighter the effect, Tubero was al-
lowed to Gemand an actual death sentence, and not the mere
continuation of the exile which hed already been imposed on
Ligarius (Lig, 4.11; 5,13). Cicero (Lig. ¥.11) is probably
right to deseribe this demand as unprecedented {cf. pp. 74-6
shove} , but the fact that Caesar entertained the demand

makes the whole case curiously reminiscent of the similar
testics which he had adopted against Rebirius (pp. 35-7 above).
In both cases a minor political figure was iuvolved in &
Mcause célébre”, with a threat of execution looming large,

and in both cases the purpose was not so much to secure a
convietion as to propagate & message; in the case of Rebi-
rius, that Roman citizens could not be executed without

trial (Brech®, Perduellia 176-80); and in the case of Ligar-
ius, that the remnane of the Pompelan forces could no lenger
claim to represent the 'res publica’.

In November 45 B,C. the Salatian tetrarch Deiotarus
was accused by his grandson Castor, and his slave Phit‘d.ppus.,
of having attempted to murder Caesar when the latter was his
guest after Zela, Deiotarus vas represented by legates af




the trial, and Cicero appeared in his defence. The case was
tried by Csesar at his house, appavently sitting with a eon-
silium {Cie, De.i;t. 2.5-7; 21,32},  Caesar scems o have re-
sevved judgrent,” &nd had not given hi§ verdict at the time of
his death; but subsequently &utony posted & decree in Favour
of Dedotarus, which dlleged”y dame £rom Cassav's ddowents
(cie, Phil, 2,93-5),

The principal charge sgainst Delotarus was “domi fe
suae interficere voluwisse” (Deiot. 5,15), which mas wafestas
under the rule stated in Digest (46,%.1.1): “ouinsve opera
eansilio malo coasilium initum erit, quo guis magistratus
populi Romami gquive habet m 2
Tndeed Cicero uses similar langasge: "Contra cubus vitam
consilium facinoris inisse arguare” (Deiot, 2.4). There
was &lso & twofold supplementary chavge: "Uma vegem in
specalis semper Fuisse, cum A te smimo esset alieno, altera
exercitum ev . contra te magnun comgarvasse” {Deiok, 8,22},
Deiotarus® hostile attitude to fassar had allegedly heen mani-
fested in various ways (8.24,25,26; 12,33), the most signi-
fiennt being the allegation that De.otarus had received
lottere from his legate, Hlesamius, “te in invidiz ssse,
tyraymum existimard, statua inter veges positd andmas Tromd-
sues vehenentr sEfensns, plaudl tibi non solere™. T
“exercitum magnun” which Deiaterus was alleged to imve raised
against Caesar (8.22) was apparently a force which Defotarus
had attempted to send to Cascilius Bessus (8,23},

In striking contrast to the abject towe of the speeches

dous

1 Theve may, hovever, have been several heazings ob VAm
chargee, oF ticere (Phil. 2.37.95): "Semper enim absenti.

2;L et s 302 below

See, huvxaver B - .
% BeinI5S3) I Cieero's fatuous answer 1o these 4
legations (12,33-4) was acceptable to caesm e ;\E doub

arises as to the latter's mental state at



for Marcellus and Ligarius, the charges ave demalished i &
manner strongly reminiscent of the old tearaway Cicero of
the Republican couvts (5,15 - 12,33), There is also &
eritical note which 1s absent from the other two spesches,
cicero suggests that it is wrong for Caesar to he the Judge
in his own cause (2.8}, ard that his house was chosen as the
venue in orvder to cut off the rhetorical flourishes which
would ke swayed & public audience (2,5-7)., This seems to
suggest that Caesar delibevately frustrated a plea of "maies-
tatem auxi®, for it was precisely by mesns of rhetorie that
¥, Antonius pressed home that plea at the trdal of Norbanus
{p.59 above), Most pertinently of all, Cicero launches a
veiled attack on Caesar's clemency, Caesar, having alvesdy
written a letter of ¢ o , has

himself to clemency, and it is not his practice to go back
on his word (14.38). This leads to the general admonition
that no one whom Caesar has pardoned should have any reason
to fear a vevocation of the pardon (3%.39). It seems that
revocation must have been an issve at the time, Pechaps the
substantial assets of the pardoned and the needs of the pro-
posed Parthian campaign had dictated a revision of the policy
of clemenny

Yhe rea) significance of Deietarus® trial, howaver,
lies elsewnere. Heitland (3,351} comes close to the tuath
whap he sars: "The whole rrist was a striking assertion of
arbitrary power, for the ssmate do not seam to bave had any
voice in the matter at any stage, though it was so ~losely
connected with extermal policy". It 1s suggeste) that the
key is the axistence of a ‘maisstas’ tveaty Letween Rome and
Peiotarus, and thet his trial was the first example of the
use of the domestiv Roman Criminal Law to coerce an ally who
bad failed to uphold Roman maiestas. Deiotarus’ maiestas
relationship with Rome prcbably went pack to Pampey's commard
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in the Bast.  The "acta' of Pompey whose vatification

caesar procured in 59 B,C. included the creation of twelve
Galatian tetrarchs under the suzevainty of Deiotarus; there
was probably a general enabling law under which the vatifi-
cation of individual treaties was dealt with by Vatinins, to
the exclusion of the Senate (Poceck 1703 gslzer B8 and n,
32). Defotarus owed his position initially to Pompey {Cie,
Pnil, 11,)3.39), but for its legal validity he was indebted
%0 Caesar (Bell. Alex, 66.1}, (Gelzer (241.319) infers
'majestas’ treaty with from Bellum A1 i

{68.1; see below). There is pevhaps a better piece of
evidenee. Domitius Calvinus, spproached by belotarus for
aid against Pharnaces, reslised that for "regna sociorim atque
anicorum® (i.e. 'maiestas' allies) to be seized by a foreign
king would be ™infame™; be warned Phaymaces to leave Armenia
and Cappadocia, "neve occupatione belli civilis populi Romani
ius matestatemque temptaret” (Bell, Alex, 34,2). In other
words, an attack on Armenis would be =n assawlt on Roman
maiestas. But as Deiotarus held Avmenia Minor (Bell. Alex.
34,1), it can be arcued that Roman maiestas was invelved only
if there were a 'maiestas’ treaty with him,

Dedotarus supported Fompey in the CIvil War, =nd ac-
sempanied him vn his flight aftey Pharsalus, In W7 B.C. the
other Galatian tetrarchs complained to Czeser that Defotarus
had appropriated tervitory vmlawfully; Deictarus sought
taesar's parden or the ground that ft had not heen for him to
judge the disputes of the Romsn People, but to ohey the power
on the spot (Bell, Alex, 67), Caesar, saying that Delet-
arus ought to have keown "quis urbem ytalismque teneret, ubi
res publica esset, quis denigue ... consul esset” (Bell. Alex,
68,1y, restored Delotmwus’ royal ritles, it ordered him to
furnish a legion agminst Fharnaces, and postponed his decision
onl the tetravchs® complaint (Bell, Alex. 68,1,2). A&s Caesar

ST SR e
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0 Rome by lending support

to Pompey.  Cicerc canvassed this issue at the trial, srgu-

ing that Caese had mever accused Delotarus "t hostem, sed

ut amicun officio parum functwn" (Defst, 3.8). When the

Senate had passed the ultimate decrae i Dt

the consuls and Sepate had lefr ztaly,ii:i:me::n::dm_

reasonably assumed that the securdty of the Roman People, on

which his own safety depended, was in jeopardy (4.11). He

had joined Pompey "vel rogatus ut amicus, vel arcessitus ut

soeius, vel evocatus ut is gui senatui parere didicisset™

(5.13) - that is, in discharge, me he saw it, of his ‘maies-

tas? obligation. It may seem that, in trying Defotarus, '

Cagsar came very close to an outright assertion of personzl ¥

maiestas, but in the final analysis thers was still a saving

clause in the suggesti- put forward in Bellum Alexandrimum

(68,1): Deiotayus hed misconceived the wheresbouts of the

TRoman State, and had Lnerefore not in fact honoured the

"maiestas’ treaty; and he had also forgotten that Caesar,

as _consul, was the proper representative of the State,

In Jamusry 44 B.C, Caesar's statue om the rostra was
found erowned with a diadem. The fribunes Epidius Marcullus
and Cagsetius Flavus ordered it to be renoved, s vas
all that happened, according to Dio (i4.9.2-3); Caesav, &L-
though annoyed, held his peace, Suctonius (Caes, 79.1-2)

adds that the tribunes Guprisoned the mes pesponsible, where-
smanded and summarily @ them. Closely

upon Caesar
comected? with this incident fe that which ocourred whest

Caesar was returning after celebrating the Latin Festival

Suet. Caes. 79,1-2; Dio 44,9.2-3; Apgian B.C, 2.108,

1
H4g.  Plut, Caes. 61.3, i )

2 Later oraxe the same day, according te Rice Holmes (Rep
ublic 3.339.)




on the Alban Mount, Some of the Spectators lining the route
hailed him as king, to which Caesap replied: “Caesarem se
non regem esser.> Suetonius says nothing moe about the
incident, but Dic reports (45.10.1-3) tha: the tritunes Mar-
ullus and Flavus attempted to prosecute the fivst man who
had hailed Caesar as king, whereupon Caesar became very angry
although he took no action for the moment, But when the
trilunes issued an edict, declari that their freedom of
speech was being inhibited, Caesar acted. According to Dio
(44.10.2-3) Caesar accused the trilunes in the Semate; re-
jeating the death , e a decree
vemoving them from the tribunate, and then struck their names
from the Senate list. Dio, no doubt influenced by the prac-
tice of a later period, is wrong to speak of a trial in the
Senate, For the criminal jurisdiction of the Senate was
still in the future {cf. p, 192 below), Velleius (2.68.4)
says, perhaps correctly, that Caesar refrained from exerci-
sing his criminal isdietion as di , and

himse)f to a censorlal notation {¢f, Livy Per. 116.)

Feom 2 legal point of view Caesar had no case against
the tribures, Whether they took criminal proceedings
against the man who crowned Caesar's statue, or the spectator
who first hailed him as king, it is clear that the tribunes
were well within their righ!s, Both acts fell sguarely
under "affectatio regni® and as such were a form of perduel-
1ic in ome of its oldest connotations, the proper prosecution
of which was in the comitia centurdata at the instance of the
There is no reason to believe that raffectatio

tribunes, 2
Indeed it is

regni” was ever included in 2 lex maiestatis,

5 B.C. 2,108,
I of. Dio ¥.10,1; Appien B.C. 2.1
450-3, Gelzer's explanation (296) that "Rex® ues ;“B"x:ﬁn
mame eines Zweigs der Marcii® - namely thell;ﬁ;s _ ;-: s
flourished circa 54 B.C. (Syme, Impegat::h T aiwcum-
Do (34,10,1) would have conveyed this briery by oo
locution, rather than by ofx Een fuctisds
xakeToat . cht (Perduel-
Mo s 51.4); Bre

2 ,on (Staat 2,318,2; Straf B -

Lie 291, 1;?.‘2;( e tewtas 355.1, 357); FPollack 179 note

Suet, Caes, 79.2;
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unlfkely that it could huve been prosecuted as majestas at
11, even on a "multse inrogatio! in the comitia tributa

for, although a form of perduellio, it had po cormect_{nn,
with the 'Rechemscimftsprozess' in respect of ‘Bmtsverime-
chen {ef. Brecht, Maiestas 358,10). It was because the
tribunes had the Law an their side that Caesar was unabie

to make use of his dictatorial eriminal jurisdiction, but

he mevertheless reacted with the semsitivity which he habit-
uslly showed to any attempt to attack him by means of a pali-
tical prosecurion:'  Not comteat with the political muin of
the tribunes, Caesar tried, although without success, to per-
suade Caesetius' father to disown his son {Val, Max, $.7.2),

The cuimen maiestatis was the subject of Caesar’s
Mterary activity during his dictatorship, as it had been in
Goul.  Taylor (Polities 170-1) makes the dntevesting suggest-
don thet Caesar's *Anticato!, which was poblished in 45 3.0,
in pebuttel of Cicero's 'Cato’, was presented as 2 speech for
the prosecution, charging the dead Cato with maiestas, The
testimonia and fragrents? seem to support this hypothesis,
Cremutius Cortus, charged with maiestas in 25 A,D. for having
praised Brutus and Cassius in his history, said in the course
of hiz discourse on freedem of speech: "Marci Cieeronis libre,
o Cafonem caelo aeguavit guid alivd dictater Cassar guam
reseripta nratiope, velut apud iudives, respopdit?" (Tac,
Ann, 4,34.7). Cicero is to 2 similar effect: “Ram aut negard

1 Caesar was mever allowed to forget the maiest * asenis
*tion which his opponents had long sought Yo brizg. als
trinmph in Y6 H_C, his soldiers shouteds v pdv xoke. ot
foqe, xoravfioy, ke BE woxbs, Bacidefeeic P)io 4z 0. i'
Dic [43.20,3-4) understood thls Lo mean that If faesar tos
the just course of restoring the govermment ta theg o'p).-;‘
he would have to stand trial for what he had done 2w @ "
whpov , But if he took the unjust course of retaining

ower he would be king.
g ?i, iah coe Orerlinus (792-%); Kiotz, L. Iuli Cae-
saris Compentarii {Tewbner 1927) 3. 185-90
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potest i1 factum esse quod laudetur, aut non eo nomine adfic-
jendum quo laudator adfecerit, aut omnino nop esse laudabile,
quod non racte non Iure factum sit, guibus omnidus generi~
bus usue est nimds impudenter Caesar contra meunm Catopem,”
One of Caesar’s aceusations was that, as praetor, Cata had
often been improperly éressed when presiding in court ({cf,
p. 9% above). Plutarch (Cat, Min, Y41} reports this al-
legation in language which, for a Greek author, gives un
istically elear i ior that the brimen mafes-
tatis is meant: 61¢ 82 ©h &Efic ¥rod alpefelt § Kdray owpate
nros od8ky Ebofe mpourt®évar «ff Lpyl tocorov el¢ cepvdr~
qro xol péyesos Hpxww xuhdS, ooy dpuipefw xol xatatoyxSve
ey dvondbnrod xal &ylrav modhdxi¢ Exl xd Pk xpoepxdu~
£vo¢ xol Sovarixds Slxas Extguvly Gvbeliy oftw Spafeduv.
Another charge was that Cato hed transacted
public husiness while drumk {(Plut, loc, cit.} It was also
alleged (Plut, Cat, Min. 44.7) that Cato, when attempting to
eurh Pribery, had usurped the functions of the Senate, the
Courts, and the magistrates - a fure of maiestaa amalogous
to "quive pri pro i quid sciens
dolo malo gesserit" (Dig. %8.4.3.}




CHARTER Ix

"QUE MATESTATEM POPULT ROMANI MINUERIT PER VIM™

SUERIT PER VIMT

It has been said” thar the evidence Zor Cacsar's
matestss law is Clcera (Phil. 1.9.28): nQusd, quod ohroga-
tur legibus Caesaris, gude fubent ef qui de vi, itemgue ei
gui maiestatis damnatus sit, agua et igni snterdiei?
quibus eum provocatio datur, nomne acta Caesaris rescind-
ntur??,  This evidence has been diversely intecpreved.
Mommsen” sunmarily dismisses Caesar’s maiestas law as a mere
penal section in his judiciary laws.® The argument fs, pre-
sumably, that if Cicero here purports to give the full com-
tent of Caesar’s law he cAmnot be refarming to a substemtive
lex maiestatis, for a law coasisting only of a sanction is
not conceivahle;? it would follow thet, as & mewe pemdl.
amendment, the provision sttested by Cicere would properly
have been included in = general judiciary law, OUther
authorities® are inclined to teke this evidence as proof of
a substantive law, Although the point does not smem £o have
been debated by the awthorities consulted, the rearoning
would probably be that Cigere's language should be given 2
wider impart. He says (Phil. 1,5,21) that Autony has in-

a law "o 3o 2d populun’ to those

1 Rein 515; Mommsen (Straf 541 and n,2); Greenidge (Pro-
cedure 427); Givard (Leges 303); Rotondi 422; Rice Holmes
(Republic 3. 284.5); Ciaceri 251,1; Kiibler 543; Schisas
132; Avangio-Ruiz 137; Chilton 75; Rogers (Treas¢a 91y,

> ‘Straf S4l.2; of. Zumpt (2,2.476-7); Botsford S5 and
n, 7; Ciaceri 25i.1; Lemgle (Straf 47); Brecht (Malestas

3" An argument which depends, before anything else, o0
the validity of the assunption that the known "leges Ddiae
{udiciovum gublicorus et privatorun” weve introduced r‘?.v. oo
sar, and not by Augustus, On this question see p. 3Y
below.

4 But see Cicero (Rep. Z.ii..su) :l azﬁg:e ,,.Ki’ﬁ ;iﬁes Pora
ciae .. quam praeter sanctiones . X

5 ReiﬁiS—s; Eeteenidge (Treason 234-5; mz;;g;;fe Zﬁl?- N
Polack (199,3); Girard (Leges 321.1); Senisas CIi o7
ler (548); Avangio-Ruiz (137); 8iber (Am%;glez 2,665 Ve
fassung 290); Chilton (75). See also p.179 T. N




convicted of vis and maiestas: “Altera premulgata lex est,
ut de vi et malestatls damati ad populum provocent, si
velint™,  He then contends (Phil, 1.9,23) that the law pro-
mulgated by Antony cbrogates Caessr's laws which laid down
interdiction from water and fire ae the penalty for those
crimes, and that therefore Caesar's ‘acta' are, in effect,
annulled.  “Obregatio® was the tacit repeal of an serlier
law by the passing of a later one which was inconsistent
with it, and which was therefore deemed to repeal it (Krfl-
gor 22), and Cicero's point is that the grant of provocatio
is such a tacit repeal, It does mot matter, as far as the
present problem is concerned, whether 'provecatio ad populum®
meant the exercise of jurisdiction by the camitia as a eourt
of first instance, or as a court of cassation which heard an
appeal against .+ tribune's judgment (pp18-2% above), for im
either case the final decision rested with the comitia,l

It would therefore be argued that Antony's introduction of
provocatio must have related to trials conducted in the quaes-
tic malestatis or the quaestio de vi, for it would not have
been an fm.ovation if it had merely dealt with the long-
standing right of provecatio in the anquisitio-comitia pro-
cedure, The further argument woild be that, accordins to
Cicero, Caesar's laws were cbrogated because the final deci-
sion would no longer rest with the guaestio, but with the
comitia, It would follow that Caeswr’s laws had not only
laid down a penalty, but had also prejcribed a substemtive

y of aver

category of vis and 2 ive
which the respective quaestiones were to have jurisdiction,
and to which the penalty of interdiction was to apply.

1 Amtony's imtroduetion of provocatio in respect of ‘;accens
which fell under a permanent quzestio (de vi oigmuescatt;)t
does, however, tell against Brecht's view . above%t':
the Gomitia was the court of first instence. On Btent s e
theory the ’anguisitin’ comducted Dy & trilune was & ove =l

4 vo ascertain B proposal on the gues
would then press before
been within the compet-

ence of a quaestio to return 5 ety
toa pmpog:d sentence, for it was inherent mczlﬁdc;:.;;omce
tion of & guaestio that tht presiding praetor o A
only "fecisse videtur ox "fecisse mon videtws” (p. .

showay,




It is suggested, however, that Cassar's maiestas law
should not be debated on the basts of Philippic (1.9.23), for
it is felt that this passage does nat furmish the eracial
evideoce for the law, It is found that none of the autho-
rities consultes seems to have noticed the specific and up-
ambiguous evilence which Cicers in fact fumishes,' Cicero
(Phil, 1.7.16 - 1,10,25) attacks antomy for attempting to
ratify those ‘acta® of Caesar which he found in the latter's
papers, while promulgating laws which nullify Caesac's veal
facta’, the ‘leges Iuliaef, Antony's introduction of pro-
vocatio is criticised twice, Ono of these criticisms has
already been discussed (Phil. 1,9.23). fhe other occurs in
Philippic (1.9.21,22), where Cicero says that mo one is now
accused under Caesar's lex de vi and his lex maiestatis, mor
is anyone likely to he: "Nemo reus est legibus illis, nemo
quem futurum putemus” (1,9.21), The reason is: "Armis endim
gesta mQUER in iudied (3bid,) B
precise statement of the content of the maiestas law follows.
Cicero says that Antony's of
is disgraceful, and gives the fellowing reason (1.S.20):
"Quid enim turpius quam gui populi Romani
pex_vim, eum damnatum iudicio ad eam fpsam vim reverti, prop-
ter quam sit iure damatur?” (italice mine}. Cicero himself
explains what this statement means when he =mays ‘hat Antony'e
purpose is to make prosecutions impossible under Caesar's lex
Ge vi and his lex maiestatis, for neither accusers wor jurors
will want to expose themselves to the violence of the hired
mob in the Assembly (1.9,22). In othe~ words, ome vho has
been condemned for vieolence will agmin resort to vioience,

: but simply
1 Zumpt (2.2,576) noties: Fhilippie (1.9.21),

taies it B8 f’urther %mf that Caesar merely in»rn:il;_cerl 2 new
penalty, Kytzler (J18) discusses Philippic @, 2 ﬂai (!1199
only in regard to the political implications, Polla .

i ,9.21,23) for the view thac Caesar's
e o P vece inetud D o e e via




For his mppesl to the comitia trituts will, according te
Cicero, inevitably be conducted in viojent elrcunstances,

It is suggested that Cicers here gives, although in an ab-
breviated fom, the sole category which was latd down by
Caegar's maiestas law, namely "gui mafestatsm populi Romani
mipwerit per vim". Tt cannot be contended that Cicero here
mentions only one of the categories of the lex, for he speei-
fically links the violence which will attend the appesl to
the violeot diminution of wmaiestas which will form the
subject-matter of the appeal. Purthermore, he has aivearty
said (2.9.21) that under arts mai law
are unlikely, because “armis gests" will probably never be
brought to court,

It may be objected that Cieero (Phil, 1.9,0
not attribute the maiestas luw which he is discuss.
Caesar, whereas he oredits Caesar with the authors!
laws which prescribed the pemalty of ‘agus et igni interdic.
tio' for vis and maiestas (1,9.23), It may therefore be
argued that the referemes (1.0.21-2) is to a maizstas lww of
somecne other than Caesar, The reasoning would he tfat
Livero makes two separate attacks, The firet (1.9.21-2) .
culminates in the statement that Antony's law does Tot so '
muck give a right of provocatio as destroy the guaestio and
the lex de vi, and the quaestio and the lex mafestatis: "Non
igitur provocatio ista lege datur, sed duae maxime salutares
leges guaestionesgue tolluniur®, The criticism concludes
with the assertion that the destruction of these two guaes-

“ones will give free rein To "furor tribunicius® (L.9.22),
that is, when the comitia hears the appecl. Cicers them

Seems to turm to @ ecand eriticism (12,23, starting withs
"Quid, guod cbrogatur ... interdici?" It is at this polnt

that for the first time he sssigns the laws which he is dis-
He then dwells on the fact that pravocatio

tussing to Caesar. :
Will resaind the 'mcta Cassaris®, by which he means leges

Coesaris' (1.9.23 - 10.25).




The answer to the objection seems to be that if
ticero (1.9.21-2) does not mean Caesar's lex de vi and lex
maiestatis when he speaks of "duae maxime salutarves leges™,
he must mean laws on these subjects by other authors, As
far as maiestas is he would thy be
to an earlier law which laid down the category ‘mafestas
minuta per vim'. This can only be the lex Appuleia, It
would follow that Antony, for a reason which is ot apparent,
applied provecatio to the lex Appuleda, selected at random
from the maiestas

atutas, It seems clear, however, that
the law which Antony selected was not the lex Appulefa, for
there is @ significant difference between the law undey dis-
cussion and Ssturninus® law. Cicero says (1.9.22) that the
abolition of the “duae maxime salutares leges" will havr the
following result, among othevs: "Quid est aliud hortari

dul tis, ut turbulenti, ut ut

cives velint esse? It fallows that the "salutary” males-
+as law applied to "adulescentes” as well as to others.

But the lex Appuleia was probahly restricted to magistrates
and senators (pp. 99-100 above), and therefore is not the
law to which Cicers refers, The application of the law to
vagulescentes” also rsbuts any suggestion that Caesar merely
re-enacted the lex Appuleia, for it seems clear that Caesar
introduced & new principle, by making his law applicable to
all classes insofar as the category 'maiestas mimuta per vim?

was concerned.

Furthermore, the subversive effect of provocatio on

the law which prescribed the category ‘maiestes minuta per

vim' is raised by Cicero at the heart of the attack on Antony

e
1 The positiun is no @ifferent if, as gome §u:‘l:::;.§;:s
belfeye, the lex Cornella was a “gemeral® law of WELSSREs,

(o0, 7820 above).  In that event ‘maisstas mimufa’ per
would have formed one, but only ome, of the categ::m it
Suliats law, Tt would therefore have to be sﬁﬁgm ¥
Antony restricted provecatio fo 2 pi..iculnrt;an ter of
Swila's law, which is perhsps even stranger

selection of the lex Appulela.
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for his nullification of Caesar's real ‘acta', the 'leges
Tuliae’s  In this comtext it is not to be assumed thar
Cicero suddenly went off at a tangent and accused Amtony of
frustrating the Jex Mppuleia or part of the lex Comelia -
Laws introduced by persons to whon Amt N

and whose ‘acta’ were not in dispute, ManW::: 2:::-:2::::!»
it guite clear that the mcts and laws of Sulla are mot in
issue. In support of his contention that Coesar's Laws

were his real 'acta' he says: "Quaere acta Gracchis leges
Sempronise profeventur; queere Sullae; Corneliae,

Finally, the law 1o is with the
words: "altera promulgata lex est ..." (1.8,21}. Tis

law being "alters”, the other law promulgated by Antany con-
cerned the third decury, in which Cicero saw the rescission
of Cacsar's judicfary laws: "Quid? lege, quae promulgata
est de tertia decuria, nonne omes fudicisrise leges Caesary
dissolvuntuw?” (L.8,19), It seems impossible to doubt t'
all the laws which were "overthrown" by Antony were *leges
Iudiae®, It is therefore found that Caesar's lex Julia maies-
tatis laid down the category "qui maiestatem populi Romani
mimierit per vim", and that it aiffered from the lex Appuleia
in that it extended the scope of the ocrimen maiestatis, at
least in its "violent" form, from magistrates and semators

to all classes.

1 Fhil, 1,7,18, The possibility that the law which dealt
with 'majestas minuta per vim' is an otherwise unsuspa?te_d lex
Pompeia maiestatls, earried in conjunction with Pampey's imown
lex de vi of 52 B,C., cannot be maintsim‘ed. N Pg;ti]};;szm:p;y B
lex de vi created only a special commission to e
cowmed In the muder of Clodius and the resulting disturbances
(dsoon, 37-8C),  Secondly, Cicero vefers to Pompeys' laws in
the passage which demomstrates that the 'acta of Caesar's .
predecessors were their 'leges': ’)"Q;id? i?:mg:iﬁa:xms ol
sulatus in actis constitit? Nempe in legibus™.

2 And, gis‘;sdaing, retained the technical car‘;gegt 'm;ﬁ:"
tas popull Romani®. It is poseible that Dio [w(:; A )éems
to this maiestas law, and the acconpanying ;;x de v e et
version of Antony's funeral orvatiom: &-}hg gzu,mﬁ oy
URd chv Exopliy TLS govEsmTaL, m%m popo BETITG
§3 ofpuc olprplic Amérvetvay al glhois

or
the relationship between vis and maiestas see pp. 3001 helow.




It is suggested that events made the intvoduction of
a law conecerning 'maiestas minuta per vim' a matter of urgan-
ey. The year 47 B.C, witvussed an extraordinary outbreak of
vielenca in Rome, during Gaesar's absence in Egypt and the
East. The tribunes Dolabella and Trebellius, representing
the interests of debtors and creditors respectively, were at-
tempting to settle their differences by gang warfare, Anteny’s
decree that no private individual was to bear arms in the ity
hiwing proved ineffective, the Senate gave him full powers for
the of order, i ing the right to keep troops
within the walls. Dut Antony had to go to Campaniz to deal
with the mutinovs veteran legions, and his deputy L, Caesav
was unable to check the disturbances. When Antomy veturned
he at first supported Dolabella, and prosecuted Trebellius
for appropriating soldiers to his own use; but afterwards he
gave secret assistance to Trebellius, allowing him to raise
troops, Violence now reached the proportions of a military
campaign,® with each side occupying vantage points in turn.
The situation became so bad that the virgins removed the holy
vessels from the temple of Vesta. When the Senate renewed
the grant of full powers to Antany, Dolabella appointed a day
for consideration of his bills concerning debts and rents.
His partisans barricaded the Forum, and prepared to resist
any attempt to frustrate the introduction of the bills, An-
tony thereugon brought a lerge force down from the Capitol,
out down the tablets advertising Delshella's laws, and hurlad
some of the rioters from the Tarpeian Rock, But violence
continued until Caesar arrived in October.

o major problems faced Cassar at this stage. le

had to prepare for the Africen campalgn, and hie had to ensure

e ——————

2.
1 cf. ™ ta", Cicero (Phil 1.9.. .
O e EeTtls; CF, Bell. Alex, b5.1; Fiuk, Aut.

9.1-4; Cie. Att, 31,1023 1L.23.3.
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that while he was away Rome would not he olagued by a repe—
tition of the recent seditlous spree, The problem of the
african carpaign was mainly finameial, The veterans in
campania, having been kept out of their promised revards,
were rioting and refusing to go to Africa, They dealt rough-
Iy with P. Sulla and Sallust, and marched on Rome, where
cazsar was hard put to placate them.l Caesar resorted to
sxtrems measres in order to raise funds, He persuaded
Ttalian municipallties to donate crowns and statues and,
under the guise of borrowing, imposed a levy on cities and
individuals (Dio 42,50.2-3; Nepos Att. 7.3). Sawe contri-
butions were peid as a form of “protection money”, For ex-
ample, Caesar pardomed 2, Vestrivs in Africa, "qued eius
Erater Romae 3 {Bell.Af, 64.2).
The assets of Pompey, and probably of many of his supporters,
were gut up for awction (Cic, Ehil, 2,26.5%; Dio 42,51.2;
Plut, Ant. 10,3}, The problem of keeping the peace in Rome
was partly resclved by measuves desigoed to remove the
reasons for the economic unrest (Dio 42,51.1-2), bur it is
suggested that an equally important solution was found in
the law “gui populi Romani per vim",

1t has been said that Caesar's malestas law was cav-
ried in #6 B.C,2 But if the law was limited to the cate-
gory 'maiestas minuta per vim*, a date in 37 B.C. is to be
meferrved, There is no reason to believe that there was

1 ™o 42.52.1-55.3, See also Rice Holwes (Republie 3.232-
¥); Gelzer (2M2-3).

- . 200);

2 Levy (37); Siber (Analogie 22,66; Verfassung 5
sotsfordv%;sfs.)}; Rotondi (428); Rice Halmes (Republic 3).’284—5).
Rein (515) Finds it impossible to detecnine the dste, W0,
date 15 attempted by Pollack (199,3); Greenidge (5 ason, 234-
9; sohwsae a0 Euoera, Gemne 205 Py Suhnort”
o whe soomiste & o oo matestas law of Caesar (cf,

e
2.172 .5 abova) do not attempt to ascertain the poss.
content of the %.aw. Their approach is simply tb{iit tg:sai.;
carried some sort of substantive malestas iav, a:; S e
may be the 'lex Tulie muiestatis’ which is atteste
Juristic sources (pp.285Ff helow.)




any moteworthy outhresk of vialenpe in g B.L., but the evemts
of 47 B.C. claim attention with the insistence of & peon mign,
The dativg of the law to 46 3,¢, dapende on Sustonius {Caes,
42.2): "Poenas facinorum auxit et cum lacupletes o Facii-
inus scelere se obligarent, guod integris patvimoniis exsul-
ahent, parricidas, ut Cicers scripsit, honis ommibus, re-
liguos dimidia parte multavit™. Jumpt {2.2.478-9) seys
that "poenas facinorum anxit" mesns that the pemalty of
dnterdiction was introduced for certain crimes, but net a1l

onfiscacion was nok i as an & penalty,

but as an of interdiction, amd applied

only to those crimes For which interdirtion wis prescribed; o
i i WHE for vie, and maies-

tes, and thevefore it was only in those cases that the addi-

tional penalty of confiscation was imposed, of the whole

progarty for parricide, and a half for vis and malestas.

umpt concludes that Suetonius (Rec. oit.) refers, inter g
alia, to the seme laws as those which, according to Cicero

{Phil. 1,9.23), introduced interdiction for vis and maiestas,

As Sustonfus places the events which he relates in Chapter “
42 after Cassar's fourfold tmiumph in 46 B.C, {Cams, 37), it
would presumahly Foldow that the maiestes lsw was carried
that year. fhis argument wowld be valid if it were possible
+to rely on Hustonius' chromology in Chspter 42. Bur Rice
Holmes (Republic 3,234.4 - although his dates are rather gar-
hled) has shown that 46 B.C, camnot be inferred as the date
of the meastuve which made loans vepayahle at pre-war values,
werely because (Cass. 42.2) ions it at this
point, for the evidence of Die (42.51.1-2) clearly establishes

: i i 3 Green-
1 Tt is not pessible to mpcep: the view {fein 5153
idge, Treason zag) thet interdiction was the presm:j_b:z gefn—
alty for maiestas under the lex Cormelis, and that there: b:re
Camsar merely vestated that penalty, his ouly %\'mnvzti:;ﬁ mi?g
the addition of confiscation. See Levy (3\1&1 . 3 pmm
larly 3u.0) for the proof that the prescribed pem i?f’x-e "

s law was an aptual death sentenca, howsver exiwlg-
ite execution may have been as a result of volwntary it
when 'aqua et igni iuterdictin’ was :m’crudmi:;d as mmdmnfu
penalty, it meant a specific sentence of exile, inste
= death sentence.
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47 B.C. as the date.)  The posssbility thar Suetonius also
errs in the samezpassage in regard to the date of Caesar's
penal provisions” cammot be excluded, and there is indeed
evidence to support this possibility,

Dio (43.25.1) introduces his account of the legisla-
tion of 46 B.C, with the cbservation that he will amit most
of it, mentioning only the most noteworthy laws, It follows
that he had a full record of th» year's legislation bafore
him, for otherwise he would not have sald that he had made
a selection., There is no mention in what follows (¥3.25.1-
26,3) of Caesar's introducticn of the penalty of interdiction
and confiscation, nor of his laws concirming 'maiestas minuta
per vim' or vis. But Dio knew of the latter statutes, and
attached great importance to them, for he portrays Antony as
making & striking point of them in the funeral oration (p.177
n. 2 above), It is therefore reasonable to suppose that Dio
found no record of a maiestas law among the laws of 46 B.C.
Turthermora, a feature of Suetonius’ method should be noticed,
His account of the Civil War (Caes. 30-36) is confined to
wilitary matters, ignoring domestic affeirs in Rome.”  After
discussing the fourfold triumph, rewards to veterans, and
public shows (37-39), Suetonius takes up domestie reforms in
Chapters 40-44, He had quite a backlog to overtake, for
edvil administration had scarcely been dormant fram 43 to
46 B.C, Suetonius® method obliged him te compress events
of different years into a brief résumé, whose position 3n
the work has induced the erroneous bellef that all the events

i £ the econo-

1 The logical date, it may be added, in view o
mie distnassg:hich tnaérlay the violence Of that year.

2 On which Rice Holmes is not consistent, He dates the
maiestas law to 46 5,C. (Republic 3.28%-5), and tzg increase
of penalty attested by Suetonius (Caes. 42.3) ;o 5 B.C
But as Rice Holmes' evidence for the maiEstasi Ewthe n nZl
Philippic (1.9,23), he clearly fails to idest gy sugtonius‘
provisions attested hy Cicerc with those stase !;y_t etonine

3 Except for a brief reference to Caesaris V. 8
in 43 B.C, (Caes. 39).




to which it refers were contemporancous

It has been postulated that the evidence for Cassar’s
substantive maiestas law is not Philippie (1,9,23), but Phil-
ippic (L.8.21-2). This propesition should now he re-exemined,
for it is necessary to identify the laws to which Cicero ve—
fers in Philippic (1.9.23)., These were either mere penal
sec*’ons in Caesar's judiciary laws, as Mommsen has contended
{p.172 =bove), or they were independent laws which included
substantive categorles. In the latter svent they were the
same laws as those de vi end maiestatis attested in Philip-

ple (1.8.21-2), for theve is no resson to assine a second
pair of Caesarian laws on the subject of vis and meiestas,

It would follow that Cicero discussed the substantive part

of the lex Julia maiestatis in Philippic (1.9.21-2), and the
sanction in (1.9.23). ¥t has alrveady been suggested (op.
175-7 above} that the two criticisws which Cicero puts for-
ward, namely in (1.9.21-2) and (1.8.23), ave both eriticlems
of the effect of provocatio on Caesar’'s laws de vi and maies-
tatis, It should now be pointed out that there is a sig~
nificont difference in the nature of the two criticisms,

In the first criticism (1,9.22) Cicerc's point is that the
practical effect of provacatio will be the abelition of "duae
maxime salutares leges quaestionesque', for mo accuser or
Juror will care to expose himself to violence in the Assembly.
In the second eriticism (1.9.23) he poses a legal consequence,
for he uses the techmical term 'cbrogatio'. Why was prove-
catio subversive of the substantive law (1.9.21-2) ina .
merely rhetorical sense, but of the sanction (1.9.23) in a
technical sepse? The answer seems to be that provecatio
would not, in law, have disturbed the guaestio’s function,
which was to hand down a verdict on the merits only, The
practor could pronounce only "fecisse videtur” or"fecisse

non videtur®, depending on how the jurors voted; if the pro-
% the penalty followed by

nouncement was "fecisse videtur
iu accordence with the prescription of

operation of law,



the enabling statute (p. 76 n.) above). Antony’s {mmova-
tion did not elter the function of the quaestio, which con-
tized to pronounce “fecisse videtur" or "feeisse non wida-
t That is why Cicero, when summarising the substantive
category of the law (1.9.21-2), levels only a rhetorieal
criticism at provocatin, The technical cpiticism - "chro-
gatur” {1.9.23) - relates to ‘he technieal effect of Antony's
innovation, which was concerned with what happened after
condemnation by the quaestio, Instead of the penal.:y.;ol-
lowing by operation of law, the matter went to the Assembly.
It follows that the statutory provision "qui (aliquid) fecit
feceritve agua et igni inrerdicatur” fio longer applied, For
if it had there would have been no room for the intervention
of the Assembly; the penalty would have become enforceable
as soon as the quaestio pronounced a condemnatlon, and the
accused would have found himself in exile before his appeal
was heerd. In order to defer execution of the sentence
pending considervation by the Assembly, Antony included some
provision in his law which led to the necessary inferemce
that the lawgiver intended to repeal the earlier provision
"qui (aliquid) ferit feceritve ague st igni interdiecstur”,
In this setting "quid, quod obrogatur ...” (1.9.2%) does

not mearn that Cicero furned to a different set of laws, hut
to the sanction of the laws which he had alveady discussed
in (Lo.21-2).%

1 Mommsen's belief that the laws mentioned in (1.9,23)
were mgre penal sections in Caesar's Judiciary laws can also
be met by another argument, Before Purning fo the laws of
vis and maiestas, Cicero disposed of Caesar's judiciary laws
entirely, for Antony's introduction of the thind decury re-
seinded Yomnes judiciarise leges Cagsards” (Fhil, l'd.'ltf:]‘
After these laws it was the turn of the lex de ;:ita:; qey
lex maiestatis (L.9.21-3), and it is unlikely Ede in Q9.
27) Cicero veturned to the judiciary laws in ondes 70 o <
2 postscript to the epitaph which be pronounced in é:u 219
Furthermore, when Cicero intended to refer to the Judic: (i—ya
laws he 4id so expressly - "iwé:;éa:}ilgsé ﬁg;esscg:gg; as

- iv assi u
i&nt&?‘.ﬁ.?‘ 5‘.‘3’:“;’:;“;: aecix'cumlnmtion for "leges ludicia-

riae,*




The sanction of tha lex, as attested by Philippie
(L.8.7%) vead with Suctonius (Caes, 42.3), agress well with
the circumstances under which the law was introduced, The
substantive category of the lex would assist in maintaining
order during Caesar's absence in Africa, while the sanction,
by including half-confiscation, would contribute to the sul.:
ution of Cagsar's acute financial problems, Finally, it
should be pointed out that there can be no suggestion that
the law merely established a special court to deal with the
disturbances of 47 B.C. Cicero, in the course of his erizi-
cisms of Antony's measures, describes the laws de vi snd
maiestatis as "populi fussa perpetuasque leges™ (Phil, 1,7,
16},

It is possible that another lex maiestatis can be
attributed to Caesar. in 48 B,C,, after Phavszlus, Caesar
proliibited Pompeians from retwrning to Italy, ™isi guorum
ipse causam cognovisset" (Cic. Att, 11.7,2). Ihese *cogni-
tiomes’ wonld have been conducted under the absolute discre-
tion over Pompeians which was granted to Caesar. Dio {U2.
20,1-2), who attests this grant, is at pains to stress thar
the authority was granted by lex, im comirast to the de facto
discretion which Caesar had previcusly exercised, It is
laown that there was & 'lex Wirtia' dealing wth Pompeiens
(Cic. Phil, 13.16,32); the law was carried iu 48 B.C., If
this vas the year of Hirtius’ tribunate,’ The question is
whether the law attested by Dio is the lex Hirtia,

Cicero (Phil, 13,16.32) cites an extract from Autony's
letter to Hirtins and Octavien in April $3: “Neminem Pom-
pefanum, qui vivat, teneri lege Hirtia dictitatis”, Clcero’s
comment is: "Quis, guaeso, iam legis Hirtise mentimmem facii?
cuins non mims arbitror latorem fpeun guam eos, de quibus

et i s

1 See Broughton (2.285.3) for the controvexsy as to the
date,




lata est, paenitere.  Omuino mes quidem semtentis legem
iMlam appellare fas non est; et, ut sit lex, non debemus
illam Hirtl legem putare”. This passage would seom fo we-
fure the identification of the l=x Hirtia with Dio's law
uniess it is assumed that Dio correctly postulates a lex,

but either errs 85 to its terms, or does not purport to ’
give them.  Shortly after the Ides of Mavch Autony intro-
duced a law abolishing the dictatorship, and afrer the abro-
gation of Antony's legislation pansa carrled & sindlar lay.:
Antony criticised Hirtiuns and Octavian for tresting the lex
Hirtia as a dead letter, bur it would mecessarily have fallen
away if it had grented powers exclusively to Caesar, either
‘eo nomine' or as dictucor. Therefore Dic's 8y & Tt zoe® -
By BoeMioy Splons  (82.20,1) cannot be a faiy swamary of ‘ = i

the law's terms,” but at best an indicatjon of fts sractical 7 §

effect, It follows that Hirtius® law would not have dirept-

1y granted powers to Caesar, Its general effect was that

any Pompeian who returned without authority would be punish-

ed, In practice the decision rested with Caesar, possibly

acting under a which the lex,

But Antowy would not have raised the question of the law's

continued application after Caessr's death, unless it was

in terms sufficiently general to admit of its enforcement

otherwise than by Caesar personally.

The Jaw, although divected against Pompeians, would
nor have used the vague term "Pompeiani”, In sccordance
with the usual language of B criminal statute it would have
struck at "qui (aliguid} fecit feceritve'. Is it possible
to expand this to "gui arma contra populin Romarnun tulerunt"
{of. Dig. 48.%.1.1), and so to postulate & lex Hirtia

1 Dio 44,512; Cie, Phil, 1.3; S5.4.10. ©f. Rotoudd 43%;
Broughton (2, 316, 335).

agg It is( not sugges)ted that a grant to Caesar ﬁ::sn?ﬂ%ilue
was impoussible A 1ex bed given Sulla gimilar poluntés = s
de quo legem gapulus Romanus jusserat ut ipsius ;m: e et
posset esse pro lege" (Cic. Verrs 2,3.35.89) . i
iz that such a law would have lapsed on Laesar’




maiestatis?  The proposition is feasible if the mSS reading
of Philippic (13.16.32) is retained: “Neminem Pompeiamm ,.
tenerd lege Hirtla dignitatis™ A wiex miptia dignitatis” ’
looks rather like a lex maiestatfs. But Opelli's emenda-
tion "dictitatis” has been generally aeceptad.z Orelli was
presumably influenced by the absence of a grineipal verh

in the ¥SS, but as "teneri” may also be corrupt, it may he
thought that "tenetis - teneri ()" is at least as probsble
as “dictitatis ~ dignitatis (~tes)". Even with "dignitatisn,
however, it is possible that Hirtius dealt with something
iike "bearing arms against the Roman People".

What of Cicero's "et, uf sit lex, non debemus illam
Hitti legem putare” (Phil. 13,16,32)7 This may simply mean
that the law should he attributed to Caessr, who instigated
it, rather than to Hirtius, who proposed L, But Pocock
(161-8; of. Mownsen, Straf 654 and n,3) argues persussively
that some of Caesar's laws in 59 B.C, were propesed by
Vatiniug, and were known indifferently as Jullan laws and
laws of Vatinius; he goes on to gropound the geneval primei-
ple that a consul might employ a tribune to introduce a law,
but might himself tske so active a part in the proceedings
that the law was credited either to the tribume or the consul,
If & similar position is assumed for a dictator and a tri-
bune - an assumption which is not necessary, for Caesar was
in any event consul in 48 B,C, - Cicero’s meaning may be
that the lex Hirtia should really be known a5 2 lex Julda.

Quidam; dignitates

1 coaa.
2 ac
6, Long, M,
W.C,A, Fer,

Tulli Ciceronis Orationes,
Cicero: Fhilippics, Loeh

. Clark, M. Tulli Cice;‘nnis prationes, Oxford 19003

Vol,4, London 1858;
ed. 1036,

Codd, quidam:
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PART __ THREE

MAIESTAS IN THE AUGUSTAN PRINCIPATE




CHAPTER x

)

RERUM NOVARUM INTTTA CDNIURATIDNESQQE COMPLURES™
A, LEX PEDIA MAIESTATIS)

“Qui parentem meum interfecerumt, eos in extlium
expuli, fudiciie legitimis ultus eorun facimus® (Res Gestae
2). The iudiefa legftima' to which Augustus refers were
canducted before a quaestio created by the lex Pedia, which
was propased by Q. Pedius, Oetavian's fellow-consul in 43
g.c‘l The penalty was interdictiunz and contiscation - ap-
purently total (Dio 46.48.4), The lex appears to have made
express provision for trials 'in absentia's and for rewards
to accusers (Dio %6.49.3). Mommsen' says that the crime
comprehended by the lex was perdugilio, Although most of
the sources emphasise that the law wes fntended to punish
Caesar's murderers, Plutarch (Brut. 27.3) seems to have had
a clearer understanding of the legal position: bfxas pévov

satd «Ov mepl sy Bpobrov slofysy &¢ Evdpo wplvov &y » .
bpxats watc uevlowaic dvppnxdruv Bxpitov - & reasan- X -
ably of a charge under Digesr (48. K

8,1,1): *cuiusve opera consilio malo comsilium initum arit
quo quis magistratus populi Romani guive Imperium potesta-
temve habet occidatuc®, This Digest passage expresses the
chavacteristic feature which made murder maisstes, namely the
fact that the victim was a magistrate; it also expresses the

1 Vell, 2,69,5; Suet, Nero 3,1; Galba 3.2; Livy Fer. 1203
Appian B.C.3.l'-l».95; plut, Brut. 27.3; Dio 46,48.2-3; But
see p, 302 below,

2 Res Gestae 2; Vell, 2,68,5; Suet, N

3 Livy Per, 120; S&ue*. Aug.10; Appian B.
Beat, 27,3;

¥ 199.3; of. Levy 33; Vollmann 26. .
f‘;x;;f?g?l:a: 'C'in e0s quorum opera pater 03?15\812 ?t 3
Vell, 2,69,5: “qui Caesarem patvem interfecerant’y Suets
ero'3,1: Pconselos Caesarianae necis”; Appian gia' e
§5; 98vor Sfxas bal Kafowpt ; Res Gestae 2 . 46,48,
3

ro_ 3.2
C.3.1#,95; Plut.




typical malestas provision whereby 'socii crininis® veve 1ig-
ble. The sources partienlarly motice a similar provision
of the lex Pedia: 7o¥¢ udv obebyetpac rode 52 cvveEyve-
wévas (ivov' ©  {Appian B.C.3I4,98); 5By Swwt of 1e
adibrerped L. il OF ovvbiiBdavisd Fgrav, - EARa kel
Bxhot mordrol, oy 87 iy EmiBovheSuavees ... dan’

obbd Ev tf néher t8te ye Bvrseg {(Dlo 46,48.3),  Appian
(oo, eit.) also says that the category of aceonplices in-
gluded some who Were not ir Rome when Cussar was murdered,

A striking case iz the conviction of L, Domitius, merely he-
cause he went to join Brutus aod Cassius (Suet. Wero 3,133
but this may have been a doubtFul extensioh of the lex, for
be alone of those convicted wnder the lex Pedia was subse-
quently allowed to veturn, and was fully reinstated [Suet,
Yero 3.2).%

Despite the legitimate basis claimed by Res Gestae (2},
pimishment was not always confined to interdiction, for after
Actiun Cessius Pavmensis, "ultimus .., ex interfectordibus
Caesaris”, was execited at the order of Octavian (Vell. 2.87,
3. In the same passage Velleius says that Trebunius had
been the first of Caesar's murderers to suffer the death penal-
ty; the reference is to Dolabella’s execution of Trebomius in
Refa in March 43,2 Syme (172) believes that the charge was
"high treason®, arising out of the assistance given by Trebo-
niud to Brutus and Cassivs, But the event took place before
Octavian's consulship, and theyefore before the lex Pedia,

It may be that the Caesarians were dlrealy experdienting with
legal principlies on which to base proceedings against the
etet . This o ives some support From

1 The lex Pedia was enforced more strictly than the pro-
scriptions, The treaty of Misenum with Sex, Pompey :l‘ll:z:g
the proscribed to return, but excluded those (‘oﬂ;legne ud
::he lex Pedia, Appian B.C, 5.72; of. Vell. 2.77.2.

sa Vollmarm 27, - teied

2 Cicere (Phil, 11.1-4) who suggeste gome sort a; .
oplan (3.C. 3.3,25) and Dio (47.25.3) attest a sumesy e
eution, but Cicero is probably moxe accurate, ', Mifnz
(RE 5, 22813,




Suetonins (Mig.10), who asserts that Gotavian, immediately
on his acrival in Rome from Apollonia, decided "Prutun
Possiongue ... legitus adgredi reosque casdis absentes defer-
re"; there was perhaps much debate as to the "leges™ which
could be invoked, The lex Appwleia would mot have served,
for even the murder of Saturninus himself had had to be pro-
gecuted ‘apud populum' (pp, 35-7 above). The lex Cormelia
de sipcardis et veneficls was mo douht available, but a mere
imposing tag than common law murder was needed,  But it is
not certain that any form of maiestas was the pretext for
Irebonius’ execution, The only charge mentioned hy Cicero
(Bhil. 11.2.5) is extoviion in comnection with Trebomins®
governorship of Asia: “quaestionem habuit pecunise publicae®,
The veference is probably to the funds which Trebonius had
supplied fo Brutns and Caseins (Minzer, RE 6A.2281). This
would have made Trebonius a 'socius criminis' under the sub-
sequent lex Pedia, and the Caesarians may have already had
such a principle in mind, The diffieclty is that Cleero
does not mention the far more obvious complicity of Trebonius
by his detention of Autony while Caesar was baing murdered;
but perhaps the events of the Ides of March were samething on
which Cicero did mot care to dwell, Appian (B.C. 3.3.26)
makes good Cicero's omission; Dolabella’s soldiers mutila-
ted Trebonius' body because he had taken part in the muwder
of Caesar by Amtony in Eian,

In 43 B.C. the prastor Q, Gallius, a brother of
hntony's lieutenant M. Gallius, approached Octavian to ssk
Sor the command of Africs, and nsed the opgortunity thue of-
fered to plot against him, His colleagues removed him £rom
offfce, the miltitude destroyed his pouse, and A pomdd
xareyfvwoxe Ofvarov , Octavian ordered hiw S0 g0 to his
Irothey, He hoarded a ship and was never seen again (ppian
B.C. 3,14.95), Suetanius (Aug. 27) gives two vez‘?i!ms of
this case. He Fivst says that Gallius, while ma!ﬂng a 'saln-
tatio® to Octavian, clutched weiting-tablels under his robe.

il .




Qctavian suspected that he had & sword, hur id not have him
searched at once, in case he was mistaken,  But shortly
afterwards Gallius was arrested by troops while presiding
over a court - “raptum e tribunali® - and tortured, Ai-
though he admitted nothing, Octavian hinself tore out his
eyes and ardered him to be executed, This version, which
was eppavently derived from an anti-mugustan source,l 15 fol-
lowed by the second version, that of Octavian h.imself,z to
the effect that Gallius, having sought an andience, treacher-
ously him, he was d.  Octavian
then sentenced him to interdiction - urbe interdicta™ - and
sent him away. Gallius perished by shipureck or at the
hands of pirates.

The problems concern the nature of the crime mnd the
means by which it was punished, The hostile tradition al-
leges summary coercitio, which is quite feasible, for Octa-
vian was alveady comsul.’ Appian and Octavian himself report
a trial,* bur anly Appian says it was in the Semate.  Volk~
itd and i

Vi
e

mann (31-2) rejects an reise of
shether Ootavian's appavent faidure to mention the senatorial
trial, which would have tended to exonepate him, is due to
falsification by Suetonius, or whether Apoisu's assumgtion of
# senatordal court in this period is an anachvonism.  Volk-
mann's conclusion is that although the Senate had alveady
voted a "last decree® in favour of Octavian earlier in 43, and
although he vetained his powers under the decree when he be-
cume comeul, he preferved to consult the Semate again on this
specific case, as Cicero had done in the case of those in-

volved in the comspiracy of Catiline,

1 "In eadem hac potestate multiplici flagravit invidia®
Suet, Aug, 27). A
¢ 2 Pﬁ:gumik?ly $n the lost "de vita sua®, Appian B.C,3.24.
) i ho reports this
3 This appears from Appian (B.C.3.14.95), ¥ t
cage ag h:sn_:p\; taken place at the same period as the trials
under the Pedia,

It i;e:ot clear how Momsen (straf v-ms.é) d:x::tvths ﬂf::m

Suetonius the information thst Octavian denle
Gallius was tortured.

e . . .
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The difficulty is the allegation in Suetemiust first
version that there was an interval between the attempt and
the subsequent arrest while Gallius was presiding over a
court, The hostile tradition really amounted to this: "a
praetov, while discharging the duties of his office, wes une
lawfully seized by troops, unlawfully tortured, and nalaw
fully put to death. The pretext was that he had atrempted
to murder Octavian. But no action was taken at the time of
the alleged attempt - clearly because there never was ome,”
The anti-Octavian tradition had a comtemporemecus origin in
the pleasantries exchanged between Antony and Qctavian from
U B.C, onwards (Carcopino, Cicero 381-5), and it is unlikely
that an allegation so easily verifiable as the arrest of a
praetor "e tribunali” would have been contemporaneously cir-
culated iF it had been untrue.  But the hostile traditiom,
minus the embellishments, is only partly acctrate, for it
does not suggest an alternative to attempted murder as ‘the
basis of the proceedings against Gallius. It is significant
that Octavian found it mecessary to attend the Pedian quaestio
with his troops in order tc encourage the jurors, and even
then there was a dissentient vote Hy P. Silicius Corona,
Cororla did openly what hany others wonld have done but for
the presdnce of th troops (Dic 46,49,5), and although no
imediatd action was taken against him, he was afterwards
proscribed and executed (Dio 46.49.5; App. KU, 3.14.95),
The praetor presiding over the quaestio” may well have had
something to do with the jurors! reluctamce to see the light,
and Gallius was a praetor, and well-qualified for an anti-
Caesarian role, Another Q. Gallius, praetor in 65 B.C.,
presided over the maiestas trial of the ‘populapis’ C. Cor-
nelius (v.d.Mihll, RE 7,672), M. Gallius, brother of the
Present Q. Gallius, fought with Antony at Matina; Tibevius,
adopted by him in his will, vefused the name "Gallius” 8s

U
1 Blut, Brut, 27.3; Dio 6.49.4-5; Appian B.C. 3.14.95;

w27, N .
H MoPayden (236) believes that Octavian presided as consul




being that of an oppument of Augustus frodmiy, Rg 7.672).
It should &lso be noticed that Appian (3.¢, 3,14,95) indica-
tes a close connection between the Pedian gueestio ang
Gallius, when he discusses the latter's crime immediately
afterl his veport of the proceedings hefore the Pedian court
and the pwoscription of Corana.

If Gallius presided over the Pedian court, his veal
offence was his association with those who strove for an ac
quittal,  But as this was not {ndictable, an alternative had
to be found. An alleged assassinatien mttempt had two ad-
vantages. Men's minds would be aiverted from the show of
force which had accompanied the trials, and there were imter-
esting prospects of extensive interpretation. The lex Pedia
may originally have referred only to Caesar's murderers, but
it was pow sought to extend it to any comspiracy "mo quis
magistratus popull Romani aceidstur®.’ This is wheve the
assistance of the Senate was imvoked. It is probable that
prior to the Principate the Semste was no more than a con~
siliun to the consuls,’ but in this capacity it had the pawer
to interpret laws, including the extension of thele acope.’
It is therefore possible that the senatorial “death sentenge™
on Gallius which Appian attests was an interpretative decree
extending the lex to amy attempt to murder a magistrate.

1 tafobe tald fubpact

2 Cf. Digest (48,4.1.1). It was probably in this ex;enﬂed
form that the lex was known to Plutaxch (Brut, 27,3), of.
p.187 above .

. s of. Gaudemet 336;

3 Mommsen (Staat 2.1,124.2; Straf 2523 of, Gau
McFayden 243; Marsh liberdus 118-8); Hammond 172; Jones
(Jurisdiction 480~1). fome Autho: o e
of the Catilinian conspirators was a x
cise by the Senate of a judicial (Dessan 1,140; ""“é%:; s(f/::-s
1) or a_guasi-judicial (Volkmann 95-8) function. Sines LI
fo ~ung 250) holds that the Semate's numdmtciagas  matost
can._ derived from Caesar’s maiestas law, which has e s o
detion 1f Caesan's law has been correctly riﬁon:ﬁgm 2 e
ter IX), Jomes (Muvisdiction uBL-¥) Finds e oxigin of o
Senate's jurisdiovicn in the lex Julia de vi p unlesé i
meang 8 date well in the Auguitan Pprincipate -
Julizn laws de vi were Caesarian 121,15 Gandenet

¥ Krfiger {25 and n,9); Giverd (teges 321.1)5 Gauterm:
337,339; Jone(a (Jurisdicrion 481); Mavsh (Iiberius 118)
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The ritle attested by Digest (8.4, 1.1) would then be the lex
Pedia as extended by the Senate. Appian was mot alvays clear
as to the distinction between interdiction and a death seun
tence folloved by voluntary exile (ef. p.104 ahove}, so that
his # Bosdh xareylvesxe Shvavov  (p.c, 3.1%.95) need not
be taken litevally. Octavian, fortified by the senatuscon—
sultun, and at large to prosecute Gallius as a vesult of his
removal from office @pptan B,C. 3,14.95), may have chavged him
with mafestas 'lege Padia', and secured a sentence of inter-
dietion.

Q. Selvidiems Rufus, a friend of Octavia's youth,
played 2 prominent part in the fighting of 42-1 B.C., was
given the governorship of Gaul in 40, and was designated as
consul, although he had not held the lower offices (Minzer
RE 13,2019-20),  His close relationship with Detavian appears
from the fact that he and Agrippa were Octavian's advisers in
Apollonia (Vell, 2.59.5), while Cicero was sble to ask: "Quid
inter Sutvidi et eum (sc. @rat, 1.17,
#). According to Appian (B.C. 5.7.66), Antony disclosed to
Octavian, after the pact of Brundisium, that Rufus had secret-
1y negotiated with him with a view to taking the Gallic legions
over to him., Dio (48,33i1) says that he was suspected of
havirg plotted against Detavian, while he is referred to by
Livy (Per, 127) as “condilia nefaria adversus Caeseren moli-
tum®, and by Suetonius (Aug, 66.2) as "res dovas molienten™;
Velleius (2.76.4) attests his "scelesta consilia®.

Bppian (B.C, 5.7.66) says that Octavisn summcred Rufus
from Gaul on a pretext, and on his arrival confronted hin with

the evidence and executed him; as his amay was suspect it was

transferred to Antomy. A trial in the Senate is attested by
Suetonius (Aug, 66.2) - "damandum senatui tradidit" - and by
Blo (48,33,3), Dio (loc, cit.) attests his execution 8¢ moA-
fp10¢ Exelvoy xub tob Sfpov AGYTdE, followed by &
thanksgiving end a "last decree” in favour of the triwmwirs.
But Livy (per, 127) says that after bis crvime was revesled

L R
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vindicio suo", he was condemned ang camuitted suicide

The real difficulty is the nature of the crime, If
Appian’s version gives the whole story, Rufus' offence was a
secret approach to Antony, with a view to deserting Optavian
end taking the army of Gaul over to him, Rufus presumably
held Genl as Octavian's legste (Dio H6.55.3), but it wee only
by the pact of Brundisium that Baul wes allaceted to Optevian
{Dip 48.28.4), whereas Rufus perpetrated his treachery hefore
this, It may well be that Octavian was ‘de facto' mmster af
Gaul from July 40, but even if he held it fows that date wnder
& lsgal title recognised by his triwnvirel collesgues It would
be difficult to bring a legate's breach of trust under the
erime of matestss, for by deserting Qctavien for Amtomy Rufus
would mevely have gore from one limb of the constituest sutho-
rity to another., It does not help to suppose that Rufus'
orime was leaving his province Timfussu populi aut sevetust,
for dn the First place he &id nok leave, but only thought of
doing so, and maiestas hy intent, without an overt aot, was
still far in the future;t secondly, cn Appian’s version the
proposed crime would have been departure 'infussu Cassands’,
the authority of People or Semate being irvelevant,

The similarity of the language used in vegard o the
trisle of Rufus and of Libo Drusus in 16 A.D. is striking.
Where Rufus was guilty of "consilia nefaria’ (Livy Per. 127)
and "scelesta consilia® (Vell. 2:76.4), Lito wis charged with
"nefarda conslia"® snd “scelerata dorsilia” (Vell. 2.130.3),
Rufus is reported as "res novas molientem” (Suet. Aug. 66.2),
Liho as "moliri ves movas® (Tac. Ann, 2.27.1; of. Vell. 2,129,
2). Mufus mspirel to & position e quo imfra se et Caesasen
videvet et em publican® (Vell, lop.eit); Liko 1s deseribed
a3 "maigra sperans guem illa saeculo quisquan sperare potevat”

e e
wimier (554-8).
1 For the 'lex quisquis® of 397 &40, se
2 Fasti Amez-ﬂn?ﬂ eited hy Purnemx (1.316,12}.
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(Semeca Ep.70.10). In both cases suile was used to trap the
suspect.  Octavian summoned Rufus urgently, giving out that
he would return him to his ammy immediately after tting
him (appian B.C. 5.7.66)3 Tiberius played cat and mouse with
gibo (Isc. Ann, 2.28.2-4)5 cf, Suet, Tib, 25). The downfall
of both Rufus (Dio 48.33.3) and Libo (fac.Amn, 2,32.3-8; Dio
57.15.5) was marked by a thanksgiving, A "last decree" of
e Senate followed the condemnation of Rufus (pio 48.33.3),
and it is probable that the Senate also declaved Libo a
‘hostis’ and gave plenary powers to the consuls (farsh, Tib-
erius 120; McFayden 204). Liho's consultation of astrolo-
gers in vegard to his future greatness (Tac.Ann, 2.27.2,38,1)
is of a similar order to the flame which issued from Rufus'
head in his youth (Dio 48.33;2). Libo was guilty of a
serdous attempt against the Statel, and there seems little
doubt that Rufus' crime fell jn the same category, The im-
formation which Antony gave to Octavian was prokably mot the
only evidence on which the indictment was based. There was
probubly a conspiracy, which may have had widespread popular
suppovt, for Appian (B.C, 5.7.66) says that Antony incurred
gemeral unpopularity s a result of his disclosuwre, That the
plot came very close to success is not oly shown by the last
decree and the thanksgivihg, but is also suggested by the
strong implication of a catastrophic fall in bfets 313° obsby
vip <@y Evdpunfvev BEPacdy bort  (46,33.3). It Is mot
impossible that the reconciliation between Octavian and An-
tony at Brundisium was prompted by the need to meet the
threat posed by Rufus.

Volkmann (33) believes thet in Rufus’ case the Semate’s
funotion was very close to that of the later senatorial court.
He argues that, sieveas previously there was 2 decree follus-
ed by legal proceedings, now theve was £irst & prosecution
and then a deevee apd thanksgiving. This appears to be thi
sequence given by Dio (48,31,3), but pessau (1.23,240; ofs

,16,18-20,)

1 Marsh (Tibepius 120,292}3 Rogers (Trials 12,1
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lengle 62) seems to understand Dio differently when he finds
an exact parallel between the case of Rufus and that of the
Catilinien conspirators; this is to assume & "last decraet
vafore, and not after, the exeeution,  The main argument
against a senatorial trfal of Rufus is that, urL'L:‘lke Q. Gal-
Jdus, his removal fram office is not attested, so that uo
irial of any sort would have been competent, It is possible
that this case is another example of a senatusconsultum giv-
ing an extsnsive interpretation, but not a judgheit, The
conspiracy undoubtedly included a plot to kill Octavian.

Toc Senate having declared that this fell undev the lex Pedia,
it was clear to Rufus that a trial before the quaestic maies-
tatis would be a meve formality, He chose the alternative
of suicide, which may well be the true manner of his death,
although it is attested raly by Livy (Per, 127).

B, CONSPIRACIES_IN THE ADGUSTAN PRINCIPATE,

he execution of M, Aemilins Lepidus, Son of the tri-
wwir, in 31 B.C.% or 30 3.C.,2 seems to have been a summary
matter. Velleius (2,88) says that Lepidus had oonspived to
murder Octavian when he returned to Rome, Maecenas, who was
"urbis custodiis praepositus®; unearthed the plot with gquiet
efficiency, and without any public ugheaval crushed the "inmane
novi ac resurvecturi belli &ivilis \.; Infriwt", Lepidus was
executed, and his wife Servilia committed suicide by swallow-
ing Live coals,’ In view of Vellesus' inpistende on Msecenas’
smooth hindling of the matter, Appian (8.C. 4.50,217) is pro-
isbly whong wheh he says that Maecenas sent Lepidus to gm-
vian, who executed iim at Actium. None of the sources
suggests a trial, and indeed Velleiug' "mira celeritate

B 5 MoFayden 237,
1 Vollmann 13; Rhoden (RE 1,1,561); Syme 298; Mo 3
2 Sattler (29 and n,67), re%errf.ng ~ probably corvectly

to Velleius 2,88.1, 87.1, y
3 Siber (Verfassung 256) misunderstands Vellsius (2.88.3)
‘Yo mean that Lepidus was burnt alive. B A
Vell. 2.88; Agpiam B.C, %.50,216-8; Livy Per. 133;
Suet. Aug, 19; Lio 54,1543 Sem, Clem. 1,9.6; Brev, a e
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millague cum perturbatione aut rerum aut hoinum oppresso
Tepida” (2.88.3) is positive evidence of summary coereitio

The fall in 26 B,C, of the great Roman night, €,
Cornelins Gallus, the first prefect of Egypt, is the subject
of en extensive, But not always clear, tradition.) yolie
mann (116-8) traces two stages in the catastvophe. In the
first stage there were proceedings in Augustus® damestic tei-
bumal, The allegation, according to Do (53.23,5) was
#Bpes, manifested in participation in idle gossip
about Augustus (of, Ovid Trist, 2.445-6), the setting up of
statues of himself throughout Egypt, and the inscription of
hnis deeds on the pyramids.’ Suetonius (Aug. 66) attests
bis "ingratum et malivolun snlmum® and, mare specifieally )
(e Gramm. 5 (16}, his friendly reception of Caecilius, who
had mede an attempt on the chastity of Agrippa’s wife, the
daughter of Cacoilius’ patr.i, Atticus, The punishment in-
flicted by Augustus was, in general temms, "remuntiatic ami-
citiae™. 3 In Gaslus' cdse this meant exclusion from the
emperor’s house and the imperial provinces (Suet, Jug o3
Dio 53,23,8). The novmal result of "renuntiatio™ was "domo
intardiei”, which in Gallus' case was extended fo "plovinuifs
suis interdicl” (Suet. Aug. 66; of. Dio 53.23.6).

14 the secord Btagh (Vollmann 116-9) there were ovi-
minal proceedings against Gallus, but mefther the charge mor
the forum is cieap. Suetonius (Aug. 66) says that Gallus
was driven to suicide by the demunciations of accusers and
by decraes of the Senate, His meaning can be gathered from

3 sus Aug. 663 De Granm 5(16):

1 Dio 53,235 - 24,1; Suetonius Aug. 663 516
Amnianus 17.4,5; Servius ad Ge:tg. 4,1; ad Eclog., 10,13 Ovid ,
Trist, 2,U45-6; Anores 3,0,63-%. i ~

S e i Mome attention to ILS 8995, 11, UEF: vexer
et ult, .. catarhscten transducto,
populo Romano ne;ue regibus Begypti avma ante suns pr::‘l::it:;e‘
‘Thebaide, commmi omnium regim Sormidine, iunliag't:a e
ments which Dessawt (2.2.647) describes as "RICHE g&
ordentli dentaten”.

3 Vofhmnnsn HE%UZ? 116; Syme 309; McFayden 297,




Do (53.23.6-7) who, after saying that the "vemmriatic
amieitise” by ;‘“3“5““‘ s £ollowed by mumerous indfctmemts,
gﬂﬁul::u:;éof:’ x:j.i {:S:Z:fmtgl:“g:‘%ﬁmt e gs,av £y sotc
bymplouso, %ol & KBS xeptanvhoet Exh chioe) cosinma
poxaterphoats. This passags has iy
by some authoritieszto mean & trial and condemmatfon by the
Sepate,” Dut others” have vightly detected that v wols
Sexacenglor¢  is against that view. Volkmann (117-89,
asking how the Senate conld decide that the accused be con-
demmed by a guaestio, suggests that only senatordal magis-
trates could be brought before the quaestio de repetundis

(cf. pp. 99-101 zbove), As Gallus was a kuight the quaestio
aid not have jurisdiction, and therefore the Senate intervened
and tried the case, This view is based gn the ssumption
that the criminal case was 'de repetundis', for which the only
evidence is Amnfanus (17.1.5), and his evidence shoutd be re-
seived with caution (Stein, RE B.3345). Dio (53,23.6), whose
account is the host detailed of all the souvces, attests
Ypagss xat’ afrol HoMMAS  after the domestic proceedings,
without specifylog e charges: Servius (ad Eelog. 10.1)
says that Gallus, an intimate of Augustus, "cum venisset in
suspicionem guod contra eun coniuraret, ocelsus est”.  Sab-
tler (11) rejects Servius, arguing that a conspiracy by Gallus
is not otherwise attested, and his name does mot appear in the
lists of conspirators in Semeca (Brev. Vit. ¥.5; Clem. 1,9.6)
or in Suetonius (Aug, 19.1), This argument is wot conclusive,
for Seneca expressly says that his lists are not complete
(Clem, 1.9.6; Brev, Vit, #,5), while Suetonins (Aug. 19.1)
omits Jmown conspiracies, such as that of £u, Cormeliue

Cima (p. 216-15below.)

2 possibility which does pot seem to have been ex-
plored is that the julgment of Augustus in his domestic ¥ri-
Pumal was mot a Fimal judgment, so thet condemmation there

R Stast 2,3.118.4).
1 Stein 1,1345) ; Sattler 1l; Mommsem [§
2z De:sauolufl'-)o; S ag 174, Syme 3093 MoFayden 237.




4id not entitle the accused 1o plesd “res fudicata’ when
cbarged on the same faets in a publie tribunal, It was a re-
cognised principle that absolution by a paterfamiliss, or

person in an analogous position, did mot prevent a subseguent
prosecution in a State tribucal (Strechan-favidson 1,30-1),

and there is nothing against a similar rule when the domestic

court condemned. That the oriminal Proceadings were hased

on the same facts as the domestic trial seems to Follaw from
Augustus” "complaint™ that while the zeal of the Senate was

to be commended, it was regrettable Yquod sibi soli non

Liceret amicis quatenus vellet drasci (Swit. Mug. §6). .

It is therefore possible that the “numerous charges™ against

Gallus included the acts of avragance for which Augustus had

already punished him privately, If this is so, it is pos-

sible that in the case of Gallus, as in the case of Salvid-

ienup Rufus, the Senate did mot twy the case, hut gave an

extensive Interpretation. The Senate may have been called

upor to say that what Gallus had done in Egypt could be ad-
Sudiented upon by the quaestio maiestatis, The prineiple ¥
iInvol.ed may have been that emmncited in Digest (38.%.3):
*gnive privatus pro potestate magistratuve quid sciens dolo
malp gesserit”, Gallus can properly be described as a
privatus’, for he was appointed by and responsible to Augus-
tus alone (Dessau 2.2.544; of, Syme 330); and what he did
may well have been interpreted as a usurpation of his master’s
functions, Galius, like Rufus, committed swicide when the
Senate's 1 made ion by the quasstio
maiestatis inevita’le. If the case was brought within the
anbit of maiestas, the laymen Servius may vell have fallsd

+to detect the subile distinction between comspiracy and other

Torms of the orime,

it can 1y

Tvo cases In the @
be taken together, namely the trial of Mareus Primus and
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that of Fannius Caepio and Varro l'hz'ena.l According to Dio
(54,3.2-4), the scle source for Primus, the charge was that
as governor of Macedonia he left his province to muke war on
the Thracian Odrysde, His defence was that he had acted
with the of N £ of Mevcellus .*
Augustus went te court of his own
accord, was asked by the praetor if he had ordered the accused
to make war, and denied it, Murena, vho defended Primus,
insolently asked Augustus what he was doing there, and who had
sumioned him, to which the reply was simply: <3 dnudorov. .
Although Dio does nor expressly atfest a convietion, it seems
1o follow from his assertion that guite s mumber of jurors
yoted for an acquittal.? In the vase of Caepio and Mirena
there was a conspiracy against Augustus, led by Caspio, with
Murena accused of complicity (Dio 54,3.4), ‘he plot was
disclosed by one Castricius (Suet, Aug, 56,4), and Tiberius
grosecuted (Suet Tib, 8.1), The accused did not appear,
were condemmed 'in absentia', and were executed sown after-
warde, Muvena's brothier Proculeins and his brother-in-law
Maecenas were urable to save himi A thanksgiving was voted
(Dio 54.3.5.8).

The crneial prohiem is the date of these trials., Dio
(54,115 S4.3,2-5) aisigna hot to the consulship of M, Marcel-

lus =nd L. Arruntius, that is, 22 B.C.  His dste would never

? in the
1 Grant (84.5) believes that the trial of Primus was In
Senate, on-(the )carx'ect view that it was in the quagsqodi ]
malestatis see Vollmann 53,553 Atkznsondﬂggé Jones 1‘13’(}5&: ic-
tion 487); Kelly AG; Sattler 62; Hammon: . md ik asers

rie
256) and Sattlev (6%) believe that the g:;a:;etwaesﬁ;lmnw
&

tatis © Volkmanm S8; McFayden 237; bikinsen ue4 snd 2,105
Kelly 14; Jones {Jurisdiction 4E7); Eluss O SA. d;ugy Bes
saw 1.50] Biber (Review of Vittinghoff 227) - moees B oo
roboration, it is farnished by Nio's statement (34.3.8) o0
because some jurors voted for acquittal a law v zt g
prohibiting secret voting when the accmse:jl was s; e Sermt;,
there was never any gquestion of secref voting e 22,

2 Cf, Volkmann 56,1; Syme 3333 Hmslm“msers i
2,1996) ; ‘Sutcler (52 ang m.151); Atkinsen BU%5 COE
%),  enitton (75) believes That theve wed 88 TR G0
* cock by 1§ vof 'Avyoborod wotk 65 off Hop

yobuy toBro xewornxEVIL
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have beea.;ioubfed were it not for the fact that the Fasti
capitolini™ record that in 23 B¢, A, Terentius Varro Murena
was consul with Augustus, and that something which is mot
clear from the fragment happened to him in offica, with the
vesult that Cn. Calpurnius Piso became 'consul suffsctus’

ip his stead,  The vital part of the imscription is that
which has been reconstructed by Mommsen to read ™in mag
(Istratu) morf(uus) est”, but which other authorities® yead
as “in magistratu damnatus est". Those who accept the lat-
ter veading’ argue that the comsul of 23 B,L, is to be Sden-
tified with the conspirator who was tried and executed with
Famius Caepio, It would follow that this trial would have
to be dated to 23, and as the tria) of Primss preceded that
of Caepio and Murena (Dio 54.3.2-4), he would alse have been
tried in 23, This Taises a particalarly serious Aifficulty
in the case of Primus, for it would mean that his Odrysian
war was waged before the new constitutional setriement, which
took effect when Augustus resigned the consulship on the lst
July 23, If, therefore, the settlement of 27 B.C, was still
in force, how could a charge of leaving his province and
making war 'iniussu populi aut senatus' be met, in relation
to the senatorial province of Mdcedonia, by the plea of *ius-
sum Augusti aut Marcelli’? Augustus would clearly not have
taken the trouble to &ppeat and deny having given authority,
unless his authority, if given, furnished a valid defence in
law, And in 23 the "Marcellus" in question would have been
#, Claudius Marcellns, the nephew and son-in-law of Augustus
(Syme 378,389; Atkinson 441), which raises the guestlon as
to haw his authority could have been an sngwer to the charge.

the correct approach hes heen found by Atkinson (#3-
52), who sets out to demomstrate that Dio's date iz probably

———

et e
1 CIL 1 (2).1.u41 (as cited by Wanslik, tavena 263 and

othexs, ]
Fgr the references see Vollmann 52; Hanslik (Murena
zau)a; Atkjn:;;; ‘S'Zfa; Syme 325,51 Siber (Verfassung 279.3) .




correct, Her argument is that, for the trial of Caspio and
Hurena, Dio (54.3) end Suetonius (g, 19.1; $5.3; Teh, 8,1)
hat & eowmon source, which was well-informed on judicizl mat-
ters, but waslx‘athez- in the early period of Tikerius than
contempoyary;” the ultimate source, however, was the 'acta
publica’, which makes Dio's date probable, The fact that

& number of jurors acquitted Primus, despite Augustua' testi-
mony, means that there was something else to support ‘them,
namely the alternative plea of "iussum Marcelli®, the "Mar-
celivs in ion heing M. ius Marcellus

comswl in 22 B.C.”  Primus left for his province in the
spring of 23, fought the Odrysian war early in 22, and was
tefed in the latter part of that year. The authority of
hugustus would not have been in writing, for in that case

it could not have been denied,’ Tt was a verbal authority
given before Primis left for his province. Early in 22 he
received written instructions from the consul Marcellus.

The pasition in regrd to warfarve by a governor was still,
in terms of Sulla's maiestss law, that it could not be con-
ducted "infussu populi aut sénatus',® In the late Republic
the Senate instructed a governor through ane or both consuls,
80 that the orders te Primus could have been described as
*inssu senatus ex auctoritate Marcelli®, corresponding to

%) MopxéMhov ywSpp in bio (G.3.2). Primus' defence
was therfore 'fussum seratus’, conveyed verbally hy Augustus
in 23, and in writing by Marcellus in 22, The defence failed
because Primus had misunderstood the scope of his orders.

X i 4,20) that the source was Venuleius
Satirmn S reae Vezmleius ‘Ymew 2 vescript of Had~
vian (Dig, 48,19,1%) and his dates are grobably even later,
for his style is unclasslcal (schma, Legal setemcs 56)-

2 Atkinson 4iH-5,u50, Hanslil Qfare s .
dates the trial to 23, holds that it was Mezeellus fhe son-
in-law, Primus having raised his suthority becanse he w
hn%erntku?nio?uﬁb St e nus did not nesttate to fore-
stall the production by Cn, kiso of Tiberius g:.tten ing
tions in vegard to cemenihaus (hc;tm. 16,1}

4 7. But her sugge g e
demteﬁtﬁ”ﬁi‘;‘sﬁ, Leaving the sole discretion ;,;;htﬁi San-
ate, gives a larger scope tO Caesur‘: r:::;s as
poseible to accept (of, pp, 172-8% above.,
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Sulla‘s law had included a prohibition against war on a client
kingdom, which the Qdrysae had been since the second trium~
virate. From 27 B,C, client kingdaus weve 'de facto’ part
of Augustus' provincia, and in 23 he gave Primus a general
authority To protect Macedonia by operations in Thrace,
Primus either misconceived the Iimits of his discretion

(4523 of. Hanslik, Murena 285), or deliberately ignoved them
in order to seecure a twiwmph.

Atkinson's hypothesis carries conviction up to the
point where she shows that Augustus and Marcellus, as the
premier consuls in their respective years, were the instru-
ments for the comveyance of the Senate's imstructions to
Primus, In support of her reasoning it van be urged that
bla's date should not be rejected unless the hltemative
compels acceptance. When Dio says that in the consulshig
of Marcellus the accused pleaded the authority of MavceYlus,
it is sounder to accept this evidence at face value, rather
than to make the wnobyious assumption that he means the-son~'
in-law Mavcellus who died in 23 (Dic 53.30.4). This assump-
tion, apart from the inherent difficulty in explaining ,.-v
this Marcellus had pre-eminent auctovitas,’ seems to be in-
validated by Dio himself (53,31,4) when he attrilutes Augis.
s’ faflure to make Marcellus his successor to the fart that
ob8éma < ToF uetpaxfov yvéuy L64poet |, If Gramt (B4}
rightly understands yvéun as 'auctoritas’ in'Bio (54.3.2),
it should be given the same meaning in (53.3L.%). Ify
therefore, Dic is at paing to say that Marcellus did not have
the of Augustus' , he would
surely heve commented caustically on 2 elaim by Primis that
he acted on the muthonity of this Marcellus. Atldnson is
inconsistent when she postulates a ‘de fagto' comtrol of
elient kingdoms by Augustus, for $f "da facto control™ means

Hansiik (Murens 285; RE 22.2,1906) be-
T emust poliey of mati-

Dary: North:
tain 2e 05 a bulwark ageinst the )
Znizt gf’ﬁcul:y which is not adequately met by Grant [cl]

1 Atkinson 452,
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anything &t all it would follow that the authority which
Augnstus gave Primus would not have derived from the Senate,
and the consul Marcellus would have had nothing to do with
it. Atkinson presumably evolves the client kingdom hypothe-
sis in ovder to explain why Dio (5%.3.2) does not attest Map
cellus as also giving evidence, but on her own showing the
reason was, in contradiction of her main hypothesss, that
his evi wag 1 It i to suppose
that, Bugustus having given a clsar indication of his wishes
in regard to the outcome of the trial, Marcellus foumd it
cawenient to be elsowhere during the Pproceedings,

The problem of dating the trial of Ceepic and Murema
can be approached with the lmowledge that the trial of Primus
furnishes a strong probahility in favour of 22, Bat if this
date is to be retained samething has to be done about the
suggestion that the consul A, Terentius Varro Murena who
died or was condenmed in 23 was the conspirator who was tried
with Caepio. It has to be shown either that the consul was
not the conspivator, or that the consul neither died nor suf-
fared comdemmation in 23. Dessau (1.50,1; of, Fluss RE 5B,
700}, doubting the identification of the comsul with the con-
spirator, dvaws attention to the Failuve of Dio (34.3.4-5)
and Velleins (2.91,2) to notice the unprecedented twial and
execution of a consul in office, It can gven be urged
that Velleius' oversight i8 particularly signifieant, for he
taked the trcuble to comment on the conspirstor’s previous
history; “sime hoc facinore potuit videri bonus™; something
move specific might have been expected if the eondemued mart
bad been a consul.

The only clear piece of evidence sbout the consul,
apart from the fat that something happened to him In his
year of office, is that he was probably the erentius Varzo
whem sngustus sent against the Salassi in 25 (Syme 325.5:




Hanslfk turena 282),  The conspivstor, perhaps &s hefits his
trade, goes by several names. e vas "Lictnius Muwena® if,
as seems probable (of. Hanslik, Marena 282; contra Atkinson
460) , the AvxévioG Howphvas who defended Primus and was
so free with his tongue (Dic 54.3,3) is the Movpfivas  whose
outspokenmess {nvolved him in the prosscution for mafestas
(Dio 5%.3.4).  Velleius' conspirator (2.91.2) is', Huzena”,
while Suetonius' man (ug. 19.1; %ib, 8,1) is "Varro Murena¥,
Elsewhere he is simply "Murena" (Strabo 14,6703 Sem, Clem,
1.8.6) or "Varro" (fac. Amn, 1.10.3). He was probably
"Wexro Licinius Murema®, but his identifieation with the
consul eannot be teken much further, although the case for
identification is considerably advanced by the resding “magis-

tratu motus est” proposed by Hanslik QMuvena 283-43) this,

by assigning the removal from office to 23 and the trial to

22, avoids the awkward trial in office, Hanslik (Murena

282-3; 286-7) proceeds tu identify A, Teventius Varro Marena o
with the "Licinius® of Horace (Carm. 2,10; comtra Atkinson i
460}, The argument is that "Licinius" was a man who, having
fallen from high estate, was enjoimed by Hopace to abandon
arrogance and wbition, and Licinius Murena the comspirator i
was generally unpopular because of his maiiceious fongue
{(Dio 54,3,%), Hanslik contends that A, Jerentius Varro
(Uicinius) Murena, as sole consul during Augustus® illness
in the early part of 23, such 1 s g
‘that he was removed from nffice, On that occasion Proculesus

and Maecenas managed to avert further action, but his inso-

lence to Augustus at the trial of Primus raniled, and there

was a settlement of accounts with him when he became involved

in the conspiracy of Caepio. A sevious abjection to this

theory is Velleius® assertion that the conspirator was "bomus”

and it may be wiser to abandon

At~

apart from his erime (above),
the attempt to equate the consul and the conspirator.

Kinson (369-71) argues that as Athenasus, the Greek fram
Cilicia, was tried with Wirena, the latter was the Varro who
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was & legate in Syrim in 25; thevefore he is not the Tepen-
tius Varro who routed the Salassi in 25, and therefore mot
the consul of 23, but his cousin. But this theovy is
greatly weakened by Atkinson's bald assunption {472) that
Murena's offence was the use of troops without the authority
of Augustus.  This i not whet Velleius (2,91.2) means by
"eun iniissent oceidendl Caesaris consilia”, Even Dio (54,
3.4), who suggests that Murena was falsely chavged with com-
plicity because of his inmmoderate linguage, says that the
allegation against him was ocuvopwpoxévar ., Perhaps in
the last resort Hamslik (Murena 287; of. Kappelmacher, RE
6.2,1993) adduces the surest corvcboration of Dio's dabe
when he notices Velleius' obssrvatim (2.92.1) that the come
spiracy of Caepio and Murena was approximately three years
before the plot of Egnatius Rufus at the end of 18 B,C.

The execution of Caepio ar. ..rena (Dlo 54,3.5; Vell,
2,91.2) raises a problem. Mommsen (Straf 33%.3; 936,2) as-
sumes a sentence of intewdiction, a breach of it - presumably
by returning from exile - and a consequent executicn,  Volk-
mann (57}, pointing out that Caspio was pursued immeitiately
after his condemnation (Macrob, Sat, 1.11.21), and that the
capture of Mupena's frienc Athemaeus 1 flight (Strabo 1.5.%
B. 670) justifies a similar assumptice Jor Muenk himself,
holds that Augustus seized them before they cau.ig Tedch &
place of exile, The letter of the law was observed in the
imposition of the statutory sentence of interdiction, but
the poesibility of actusl execution always inhevent in the
outlawry of the nccused in Rome and Ttaly was exploited by
Augustus o "reintroduce” the death sentence by the hack
daur.l But this implies a curious sequence of events,
Although the accused did mot appear &t the trial, it would
have to be supposed that they vemained in Rome, making no

attempt to escape until they were condemied,

1 5) holds that the

1 ¢f, Fluss 58, 709}, ton (7!
EXEmltgousr;lq:ge Jm]]egal, tut he alsa seems TO ﬁgeve (125)
that Caepio and Mivena made good their escape .




as the period between a "nominis delatio® and a trfal was at
least 10, and possibly 30 days,’ it s not clear why they did
not leave as soon as the ‘nominis delatio’ was lodged, if
their intention was not to appear in any event, Perhaps Mar—
ena was awaiting the outeome of the Tepresentations made to
Mugustus by Froculeius and Maecenas, and Caepic hoped to be
included dn any indenmity which might be granted, Augus-us
may have deliberately delayed his decision in order to }esp
them in Rome,

The principal source for the conspiracy of Egnatius
Rufus in 19 B.C, is Velleius, who says that during his sedile-
ship Egnatins won such Favaur by supplying his own fire bri-
gade that he was elected praetor immediately after his sedile-
ship (2.19,3; cf, Dio 53,24.4-5), Theveafter he stood for the
consulship, but the consul C, Sentius Saturninus would not
allow him to - -ek election, saying that even if he weve elected
he would not .eturn him (2,82,3; 92.4). Bgmatius gathered
others of his own kind - "adgregatis simillimis sibi” - and re-
solved to murder Augustus, And then to dig himself (2.92.3).
The plot was detected, Egnatius was imprisoned with his ae-
complices, and "mortem dignidsimam vita sua obiit® (2.91:4).
The only other pieces of evidence directly in point are sup-
plied by Dio, who says that Egnatius’ election as praetor

made him so contemptuous of Augustus that he issued & procla-
nation te the effect that he had handed over the city to his
successor Adpavaroy xal Sxéxhnpov (53,24,5), Bugustus
taok no action against him at the time, but ExeTvov pds Bx-
be88Ze1v obx e¢ poxpdv Epedhe 3 ph dndp wods moAheds
gpovsly  (53.24.6}.

MoFayden (238) dates the esse to 25 B.C,, because of

his acceptance of 26 as the year of Egnatius® aedileship (Dio
53.29.4), Dio is not necessarily wrong as o the date of

“_______,_____-—a——’———"'-—_v—'_._—._———
1 Mommsen (Straf 39G-7). The longer perdiod estimated
by Atkinson (U55-8) seems wACeSSIVE.
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the aedileship,’ but the evvor is to as that Bgnatius
d for the Yship inmeds .

1y after his praeton-
ship. Dio (53.24.6) says only thut Augustus soon taught him
a lesson, and Velleius (2,91.3) observes: “mox (se. post
praeturam} etiam consulatum petere ausus®, 71t is clear that
the trial of Egnatius wes much later than 25, Semeca (Clem.
1.8,6) places Egnatius after Caeplo, while Velleins {2.83,1)
daves his crir to some three yesrs after Muvena and Caepio,
The date when his criminal attempt begen car be fixed with
precision in 19, for C, Seatius Saturninus, who ss consul
threatened to frustrate Egnstius® election (Vell, 2.92,43,
held the censtlship in 19 B,C. (fio S4.10,1). McFayden

{238 and n,16%) believes that Egnatius was tried by the
guaestio maiestatis, If so, the back door wileh Augustus
opened for Caepio and Murena (p.206) must have swung off
its hinges, for Egnatius seews to have bheen tast into the
fulliamem and after his

(Vell, 2.331.4), without even a pretence ol allowing him to
start his jowrney into exile. It is, however, by no means
certain that Velleius implies a trisi at all; vabditus car-
ceri® £1,91.4), in regard to Egnatius, is a much less explieit
indication of a trial than "oppressi auctoritate publiea” in
the immedistely greceding acemint of Caepic and Murema (%,94.2).

Sentius was sole consul in 13, znd the election of 2

colleegue, to £i13 the vacancy which Mugustus had refused,
vas attended by violence and murder (Dio S4,10,1). This leads
Joligwann (99) to the copclusion that the conspiracy of Egnatius
took place during the pre-glection rioting, and that he was
executed tnder Sentius’ consular coercitic, with the approval
of Augustus, But this view exumot be right. During the
electioneering disturbances Augustus was still absent from
Poue {Dio S4.10,2; Vell, 2,02.1), and Sentius wes susceeded as
e

1 Despite Volkmenn (52.4;, Premersteir (113) and Groag (5.
5.2,1899y. Syme (371) accepts Dio's date.




209

consul by M, Vinueius before Augustus'
There waZld not have hee: :Eglat tou;j i )
BAugustus hefore it
was Jmown that he proposed vetwrning, and his deofsion to
w 80 was taken only when the Senate semt envoys to infarm
him of the disturbayces (Bio S4.10.2).  As Augustus had »
hand in the destruction of Egnatius (Mo 53.24.5), the cone
spiracy must have been detected after his return to Rome, and
therefore when Sentius was no longer camsul, 1t thereFfore
seems that the conspiracy was formed after the election
troubles.  Eguatius probably hegan his preparations to assas-
sinate Augustus when the labter's decision to return becume
known,  As Augustus entered Rowe on the 12th Qctobes, 19
B.C, (Gromg, RE 5,2,2000), the exscution of Egnating, if it
took place thet year, cannot have been preceded by a twial
in the qumestio, for a 'nominis delatio’ could not he lodged
later in the year than the lst September (A“:inson uss).
it s hyp o an under com
ercitio is to be retained, it would have beem carried mut
by the suffect consul M. Vinuciss, er by Q. luevetius Ves-
pillo, vhom Augustus bed appointed as vonsul . fill the
vacancy for which Egoatius had canvassed (Do 54.10.2), end
not by Semtius,

It is not certain, however, that 19 B.C. was the yesr
of Egnatius’ desth, In 18 B.C., affer the 'lectio senatus’,
there wers many accusations of plortiug Bgainst Aungustus and
Agripra, and Mugustus &Adove pdv THvES géuxafare  (Dio
54.15,1,8). Do seems ¢o heve had soue teouble with his
Source at this poimt, for he inserts e short excisus as o
the diffieulty of nbfaining accurate knewledge of tresson
triale, and the method hy which le proposes to meet 1 (54

15,2-3), This atfficulty appesrs in the anonymity of
Baove zeves , the only name which he munaged to find
being that of Lepidux (the former triwmvir) wha, in eomtrast
to the unnamed victims, was not pyosseuted, The mention of
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tepidus %n the same sentence as the viotims suggests, haweves,
that Tepidus was Inplicated In the plot,® It s nov without
significance that Seneca (Brev, Vit, #.5) has the sequence:
"Murenae, Caegiones, Lepidi, Egnati .., in eum merones acue~
bantur®. It is also noteworthy that Dio, having anticipated
Egnatius’ fate when discussing his asdileship (53.20.5), makes
no refexence to it among the events of 19 B,C. {5%.10), His
closest approzeh to a retnrn to the subject is the condemma-
tion of &AMovE TivaS in 18 B.C. The conspiracy provoked

by the 'lectio senatus’ would have been of some magnitude.

Yet if the case of Egnatins has na connection wita it, the
"rogues’ galleries” (Suet. Aug, 19.1: ¢ ..Clem, 1,9,6; Brev,
Vit, 4,5) and Velleius have overlooked a major plot. The
conspiracy of Egnatius undoubledly started in 19 B.C., and
probably with the support of the anti-Augustan faction in the
Senate, Egnatius, smarting under the rebuff administered by
Sentius, and embittered because of the apprintment of Vespille
to the post hich he had coveted, was financially ruined by
his election campaign (Vell, 2.91.3), and was a ready tool

for the Republican faction, The strength of the comspivacy
which he mounted can be gavged fram the fact that when Augus-
tus returned to Rome jn 13 8,C, he went in such fear of assas-
sination thut he wore a thorax even in the Senate (Dis 54.12.3;
Suet, Aug. 35). It was not possible to suppress the copspiracy
until 18 B.C, when, with the ’lectic senatus’ behind lim,
Augustus vas sble to deal with Bgnatius and his sssoclates.

ks far as the time factor is comverned, therefore, there would
have been ma cbstacle to a vegular trial in the guarstio
melegtatis.

The condpirecy of Commelius Clnt
chwonological problem, The faets ave that a plot was dis-
cloued to d 2 "eonsilium " (Sen,

sulses an scute

whe

e e

1 Although “epidus was not excluded from ;hesie'yf?t;’a?"waia
tus lost no opportunity of tymiliating hin (Olo St Se58)s
threatened to punish the jurisconsult ntistius dx.sbemn o .
having incinded Lepidus among those to be vlecte L35,




Clem 1,8.2-3)}.  Mugustus, being nnoertain what to do with
Clupa, cossudted Livia (Do $5.04.1-3; Sen, Clem 1.9.3-6),
who tendered him some adviee (hio 55,24 - 21,4; Sen,Clem,
1.9.6).  Augustus dismissed his consiliun (Sen. Clem,1.9,7),
addressed a long homily to £inna (Dio 55.22.1; Sen.Clem. 1.
9.8-10), and let him go (Bl 55.22,1; Sen, Clem 1,9.11),
subsequently Cinna reached the consulship (Do 55.27.1; Sem.
clem, 1.9.12), and there were wo further plots agaimst Aughs-—
tus (0o 55.22.2; Sen.Clem, 1.8.12), Except for the fact
that Dic does not mention the considdum, the accounts of
Seneca and Dio are so close that a common Source seems pro~
bable.)  For example, they correspond even in attvibubing

the identical simile of the physician to Livia (Div 55,17.13
Sen.Clem, 1,9.6). It is 1 £5L to

the glaring discrepancy between their dates. Dio dates the
conspiracy to 4 A,D,, while Semeea (Clem, 1,9.2) says that it
was "cum (sc, Augustus) annum quadragensimum transisset et

in Gallia movaretuwr”, The authorities consulted,? presumably
becavse Augustus was in Gaul fram 16 to 13 B.¢. (Dio 58,18-25),
take Semeca to imply a date in that peried, This discrepancy
i3 had enougl, but there is also an internal inconsistency in
Seneca, As Augustus was bown on the 23vd September, 63 (Spr~-
er 278) he veached his fortieth year in 23, and would there-
fore have been in his late Forties, and not merely "past his
fortieth year®, during his sojourn in @ail,  The other
serfus differente vonverns the name of the comspiratar; whom
Blo (85114,1) knows as G Covnellus, a sof of Pompey's daugh-
ter,  Seneca's man (Clem, 1.9,2,6) is L, Cima, aiso
grandson of Pompey {Clem, 1.3.3}.

As Seneca (Clem. 1.9.6) places Egnatius before Cipma

n his catalogue of conspirators, Cimna's plot would seem tc

80) believes that
Cf. Groag (RE 4,1268). Speyer (277,280) helleves ‘08,

1
Seneca vas The original seurce, and that Dio 7¢
o him,

(RE 4, 1288): Vollmann Si; Syme 414]1; Speyer

Z éma
2785 KeLlygn, " MoFayden (240) does not assign 8 date,




have been not earlier than.1€ B, Thevefore, of the knovn
sojourns of Augustus in Gaul,* the onty possibaiities would
be 16-13 B.C., 10 B.C,, and 8 B.C,  But the consular fagti
dp not attest a Cormeliuvs Cinna as comsal, dn any appropriate
year follawing these sojourns. Dio's date has the mewit of
‘being immediately followed, in & A.D,, by the consulship of
Cn, Comnelius Cinna Megmus, who fs said to be the conspiratcr.’
The argunent would be that L. Cornelius Cinna, praetor in 4%
B.C. and an enemy of Caesar (Minzer, RE 4,1287), was the hus-
band of Pompey's daughter, Pompeia, and had two soms - Cn,
Cornelius Cinna Magnus by Pompeia, end L, Cornelius Cinna by
an earlier mayrisge (Syme 269 and u, ; 278,3), The elder son,
L. Cinna, was appointed suffect cousul by Getavimn in 32 B,E,
(Groag, RE 4,1282; Syme 279), and would +herefore not have
been the conspirator, But Magnus is said to have fought with
antony agalnst Getavian (Groag RE %,1288; Syme 269), and would
therefore qualify, insofar as the conspivato: was twice par-
doned by Augustus: "Vitam, inquit, tibi Cinna fterum do, prius
hosti nunc insidiatori ac parricidas” (Sen.Clem, 1,3.11).
But theve ave chjections to Magnus, The more serdous is that
Seneca’s conspirator was "adulescens” (Clem, 1.8.3,5), an epi-
thet which may have been applicable in 16-13 B.C,, and possibly
even in 10 B.C,, to a man who had fought with intony, but
which was impossible of application in # 4.0, (of. Fitzler-
Seack, RE 10, 370). Secondly, mo sejourn of Mugustus in
Gaul is known for ¥ A.D, Furthemmore, theve i uo advantage
in seeking to date the conspiracy to ¢ 3,D., merely in order
to repéncile its date with the assertions of Semeca {Clem,
1.9,12) and Dio {95.22.%) that it was the last consplracy
against Augustus, for there was a substantil consi fracy in
6 A.D, (pp.274-80belov,)

3 £, (Fltzler-
1 27 B.C.; 25-% B.C,; 16-13 .03 10 B
Seeck, RE 10, 370), to wbich Speyer (278) adds B B.C.
‘Grosg (B5 4.1288): Syme 4lb.1; Speyer €50




Titzler-Seeck (RE 10, 370-1) find the inconsistencies
irreconcilable. They point out thar Cinne's conspiracy ie not
mentioned by Velleius, Livy op Svetonius (of, Speyer 280-1)
and that Semeca’s other reference to Liona {Ben, %.30,2) ’
does not notice The comspiracy. They therefore doubt the
historicity of the emtire episode, and regard it s5 an iaven-
tion of Seneca for the instruerion of Nero, But Seneca {Clem,
1.9.11) seems to have seen & verbatin account of Augustus'
homily to Cinma: "ne totem elus orationen vepetendo magnam
parten voluninis occupen {diutins enim quam duabus horis
looutum esse constat ,,.}",  Aad it wponld surely not have
been wise to level a false accusaiion of maiestas at a recent
historfal personage., Men still living wowif have ‘remenbered
the consul of 5 A.D,, or would have heard from their Fathers
of th~ - wuspifator of 16-13 B.T,

The correct approach may be to assume thet Cn. Cornel-
ius Cifma Magmns was too young to serve under Antony against
Qetsvien, His mother Pompeia camot have merrisd his father,
L. Cornelius Cimna, befare late 46 or early 45 B,C., for dore
ing the second intercalary month of 46 B,T. she was camnended
to Cicers as a wife in place of Terentia (Miltmer, RE 21,2264}.
Magms would thevefore not have been bosm befors late US or . g
early 4% B.L., which would have mads ;in some 12 or 13 years w0 A b
©ld when war broke aut between Oct-.ian and Antony. It is
therefore suggested that Seneca's L. Cinna was the elier haif-
brother, L. Cosvmelins Cinma (Junior), who was consni suffectus
in 32 B,C, Semeca (Clem, 1.9.8; of. Ben, 4.,30.2} veports
Augustus as saying that he bad found Cimna in the enemy camp,
2nd Had allewed him to retain his father's property, Hok
nly was L, Cinna the only brother qualified by age to be with
Antony, but it is also more reasonsble o suppose that the
slder hrother was the one who claimed the property and wes
alloved to teep it, FPurthemmore, it is cleer from Sepeca
(Bem, 1,30,c; that there was an appointrent s consul momm




after Cinpa was found in the eneny camp:  “Cimmam miper quae
wes ad eonsulatun receplt ex hostium castris ...7%  This

a5 to mean the suffeot consulship of L, Cimma in 32 B.C.
il Seneca’s assertion, at the end of his account of the com.
spiracy (Clem, 1.6.12), that the conspirator achieved the
consulshipg, i5 so worded as to suggeet a suffect pather than
an eponymous comsul: “Post hoc detulit ultro consulatum
guestus quod non auderet petere”,  lMagnus, however, was oon-
sul ordinarius in 5 A.D,

L. Cormelius Cinna (Senior) had & record as am amti~
Caesarian (Minzer, RE 4,1287-8), and it may be supposed thar
his elder son was an of quite

of the Pompeian commection which his father pontracted, He
may have been a supporter of Antony in The confused situmtion
prevailing in 32 B,C. Vhen the consuls Cn. Domitius and C.
Sositis £led tc Antony (Piv 50.2.5), others in turn went over
from Autony to Octdvian (Pio 50,3,1), and L, Cimna may well
have been ohe of them, His reward was the suffect consul-
ship and the relesse of his Father's property.

It is suggested that the incerrect date and the wrong
person are those attested by Dio, IF Seneca was Dio's source,
the imtter’s difffouities are obvious. Sereca, in order to
give Nero a strikirg i 4 the seq of
events so as to achieve the climax of a pardou and = gomsul-
siip, But his distortion was only pertial, For his levguage
lets it appear that the conspirator had beem only consul suf-
Fectus. Ddo, not noticing this, tack the consulship st facs
valua, and therefore seached for a Ciana who kil been consul
eedinarius,  Fluding only Magaus in 5 R.D., T assued that
he was the o and dated the 2! to 4 8,0,

It 1s also wopthy of note thav fio says very Lttle hout
the oomspirator himself, In the whole of his long nevvative
&5.14.1 - 22,2) his sole refevences to Cime are that he was




the son o2 Pompey's daughiter (S5,1h1), that he was oyevhs
xel §v0,.00w66  (55,21,1), and that he became Sonsul (55,22,
1). Dio was not happy with Seneca’
gtaod it, and jettisoned aecurany,
to bolster up his vereion,

s accoust, as he under-
leaving it to rhetorie

Tt rewains, however, to explain why Semeca dates the
conspirscy to Augustus® Ulst year,' at o tine when he was in
Gau.p It is possible that there was a sojourn in Gaul in
22 B.C. It that year Augustus restored Gallia Narbonensis
to the Semate's jurdsdiction (Db S4.2,1), add this event,
which Dio reports immediately after the conspiracy of Caepio
and Murena, may have been given considerable publicity, in
order to counteract the odivm which Augustus had ineuwrred
vhen he authovised a iving for the ion of the
conspiracy of Caepio and Murena (Dio 54.3.8). IF it is
supposed that Augustus went to Gapl in order to publicise
the handing over, the fnconsistency in Seneca is resolved,
for Augustus was in his 41st year in 22 B,C,  The Gallic so-
Jowrst of 15-13 B,C., apart from not being in his Hlst year,
1s open %o another criticism, The debate between Augustus
and Livia (Die 55,14,2 - 21.4; Sem. Clem, 1,9.6) would not
have been conducted by nee, despite fus'
assertion (Aug, 84) that habituaily
with Livia ir writing on impurtant matters, But Livia would
not have been with Augestus in Gaul in 26-13 B.C., for Dia
(54.19.3) suggests that the real reason which then took Augus-
‘tus to Gaul was the desive to live with Terentia,

@ {Llem, 1.9.2)
1 Speyer (278, 281-2) maintafos that Seneost {4

should 3& be (taken literally, and suggests ﬂx:; he meagzt
merely that Augustus was past his bupfe OB t e xg:mhe
here put up, however, Seneca can be taken to mean

says,
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"SUA_DOMUSQUE Suaf MATESTASH

A, FADMISS0S GREGATIM ADULTEROS, PERERRATAM
NOCTYRNES COMESSATIONIBUS CLVITATEM"

In 2 B.C. A who had v the
morals of his daughter Julia, but had not had sufficient in-
formation to convert suspicion imto belief, learnt of hey dis-
solute life dnd comunicated the matter to the Senate, as &
result of which Julis was relegated to the islund of Panda-
teria; of her paramours semk promiitent persons, including
Antony's son Iullus Antonfus, wéve put to death, and the
rest were relegated to islands (Uio 55.10,12-1%). Velleius
{2.100.3-57 says that Antonius committed suicide, and that
Quintus €rispinus, Appins Claudius, Sempronius Gracchus,
Scipio, and others of less note were punished under Augustus'
adultery law, One of Velleins' "alii mimeriz maminie® (2,
100,5) seems to have been a certain Demosthenes (Mecrob. Sat,
111,17}, Semeca (Ben. 6,32,1-2), apparently eiting the
indietmont against Julis (Syme 426.7), sttests droves of
in the Forum, and cummon
prnstitutio'n: "pivas Augustus .., flagitia principalis
domes in publicwn emisit: admissos gregatim adulteros, per-
erratsm nocturnis comissationibus civitatem, forum ipsun ac
rostra, ex quibus pater legem de adulterils tulevat, filiae
in stupra placuisse, ad, Marsyam o ex
adultera In quaestuariam versa ius omis Licentiae sub ignote
adultevo peteret™.

The detection of the seandal induced an wicontrollable
Tage in Augustus, * His commmication to the Senate was wade
in his ahsence by a letter read by his quasstor (Suet, Aug.65),

e et e

. x
1 pio 55,10.12,1%; Semeca (Bem, 6.82.2) - ”’iZ;aiZs r);:u’
A\“xuém.xs attorwards regrected his impulsive dise 3
Mg, @

e X
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and gs probubly the letter referred to hy Pliny (M.K.21.9)

As Pliny there mentions Julfa‘s hebitusl presence at the stapue
of Maroyas, and as Seneca (Ben, 6,32)1) attests this as ome of
the charges, the letter may have been in the form of ap indiet-
ment,  Suetonius (Aug. 63) says that aftee sendiny the letter
Agustus avoided men’s society, which may mean that he left
Rome for o while (Fitsler R 10.902). He comrended Phoehe,
Julie's freedwoman and accomplice, for having committed sui-
cide {Dic 55.10,16; Suet.Aug, 65), prescribed harsh treat-
ment for Juliz on Pandateria (Suet, Aug. 65), and vejected

211 requests that she be alloved to return (Suet, Aug. 65;
14b,11; Die 58,13.1; 56.32,%), but transferved her after

five years to Rhegium on the mainland (Suet. Aug, 55), where
she died la 1% A.D, (Tec, Amn, 1.53.1}). Julia was tveated

as no longer belonging to Augustus' family, did not benefit
undey his will, and was not ailowed interment in his mapsdeum
(Fitzler, ¥E 10,903).

If this were all, the case wight not warrant considera-
tion in a study of malestas,
sources suggest that the matter went further than meve adultery.
Dfo (55.10.15) says that Antenfus’ adultery was alleged to be
linked to designs on the Principate; 8¢ xot 3xi <ff povapxfe
tobto mpakas, Fliny (N.H. 7.45,149) spesks of "adwl’erium
filise ot consilia parricidse palem facta”, Tacitus (Anm. 3.
24,2-3) says that Augustus zcted illegally: “Ut valida divo
Mugnste fn vem publicem fortuna, itw domi iuprospera fuit oh
Anpudieitiam filiae ac neptis, quas urbe depulit adulterosque
serum morte aut fuga punivit, nam culpam inter vires a¢
feminas vilgatam gravi nomine lasarum religiomm ac violatae

statis appellando ¢ maiorum suasqus ipse legas
egrediehatur®, Even Velleius (2.100.5) finds it & matter
for comment that Crispinus, Clauddus, Gracchus and Seiplo
"quas cufuslibet uxore vialata poenas pependissent, pepen-
dere, cum Caesapis £illem et Heromis violassent eondugen”.

On the other hand, adultery alone is discussed in Some FRSsRges

But several passages in the
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(Sem, Ben. 6.32.1-2; Clem, 1.10.3; Macvob, Sat, 1m,17)
while Sepeca {Clem. 1,10.3) stresses Augustus?® clemency:’
"Quoscungue ob adulteriun filiae suse damnaverat, adeo nom
ocotdit ut, dimissis quo tutiores essent, diplomate daret’,

Syme (426-7) believes that Julia‘s misconduct as
used as a pretext for political reasons. Augustus was prt-
paved to sacrifice her, for by cutting the link with Therius
La might secure the succession of Gaius and Duefud,, Alter-
natively, there was a vomspiracy;’ although Grsbolus is the
offinial Scapegoat, the ringleader vas probably Antenius, who
way have aspired To supplant Tiberdns as the stepfather of
Gajus and Lueius, This view is open to several objections.
Despite Sencen's apt "filia et ot nobilus fuvepes adulteric
velut saeramento adacti*,” it was a strange conspirscy which
restricted admission to those who had attended & quelifying
courge ‘apud Iuliam’, Pliny's "consilia parricides” is not
eorroborated hy other sources. Velleius, wh) is gemerally
not slow to detect "srelesta consilia™, meakes no such sugges-
tion in his fairly full notice of Antonius, saying only that
i <2z “violator edus domus" (2.100.4; of. Tac,Amm. 3.18.1).
Seneca does not mention the paramours in his accowit of
. Julia’s disgrace (Ben, 6,32,1-2). Elsewhere (Clem. 1,10.5)
he says that they were comvicted Vob adulterium Iilime®, in
a passage immediately Following his assection that L, Cinna’s
conspiracy was the last against Augustus. Suetonius (Aug.
19.1) omits Antenius and the other adulterers from his list
of conspiratcrs, although in the same chapter (9.2) he
notices the plot of Audasius and Epicadus to restue Julia
fram extle, Dio (55.10,15] says that the adulterers

CF, Groag (RE 73,3373); Dessau Q.466-7)3 Groehe (RE
12584y,

3> Brev, Vit, W.5, No less nwat is Grosgs Dbi:r:::i:!;n
& 23, 1371) that the dependence of the nob:h;;a/r cu one
meant "dass sie ibve Kedfte statt im Kamp dex
Kamp un die Weiber vevorauchten®.




ineludeda Imhlme who was uot punished wntil after his year
of office;” if this tribune had bwen z conspiratar he would
not necessarily have received the same scrupuious treatment,
for Augastus had enough precedent for the removal of & con-
spirator From office for the purpase of a proseastion (op.
189,193,205, above}.  Furthemmove, there is no evidence of

the Y ing a th when
a had been Finally, the name of
antonius, who was comsul in 10 0.C. (Grocbe, RE 1.2584), wes
not expunged from the Fasti (Tac.Amn, 3.13,1), If the crime
to which Augnatus reacted sn violently had heen a ponspiracy,
e would surely not have stopped shart of a 'memoriae damma-
tio',

The crucial passsge is Tacitus (Amm. 3.24.2-3; p, 217
above). Tacltus says, Eirstly, that Augustus was fortunate
in public affairs, but unfortunate in his domestic affaire
because of Julia's conduct; this ca trast seems to suggest
that theve was noc conspiracy, for if there had been Augnstus
would not have heen "forbmate in public affairs®, Secondly,
Mugnstus relegated Julia and punished the adulterers by death
or exile, Thirdly, when he impused these punishments hugus-
s gave the names of impiety and maiestes to the common crime
of adulvery, and thevehby departed frem traditional clemen-
cy and exceeded the ambit of "suas leges®, Wnich law was it
whose limits he exneeded, the fex Julis ‘e atulterils coercen-
dis, op the lex malestatis, or heth? If 3t is hold that it

than
1 As Semyronins Gracchus was exiled a year Jater

dvlia (fac. Am, 1.53,6), it has been suggested (Rumems
1.250,4) that he wis the trilume, Groag (RE 24.1373) o
Jeets that the Semproniy Gracehi of the an.zc:pa'te wel'edT .
patvieimns, Pat Tacitns (Amn, 1.53,8) notices Gracchra -
velationship to the great tribies of the second century B.C.
Perhaps the most likely triume in
Soiplo “F, a3 Groag GF 41‘*"”@’3@%& mh;ﬁiﬁg:::nﬁmy
. Scipio, consul in 1b B.C. v :
yourxgelx’* than <he wthexs, of th\t‘_’:ispﬂ"’-‘% .w:aiu:sini:ug
B.C. (Gro.;, RE 4,1719), and Appius Claudius
in 35 B.c. (fnzer, E 3. 2068).
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was the adultery J.w.L then Tacitus means that the chavgs was
wrought wder the lex, but a sentence nat lawfully imposable
for gdultery was secured by introducing allegations of mates.
tas; on this view Tacitus' eriticism goes To the legaliy
of the sentence.  If it was the lex mafestatis,? Tacitusr
point is that theve was sn unawful extension of ihe sub-
stadtive law, %o that an offence vhich should have been
charged 'lege Iulis de adulteriis' was prosecuted 'lege
maiestatis?,

Muech of the evidence suggests that the prosecutions
weve based on the adultery law. By sending Julia a repudia-
tion in the name of Tiberius (Suet, Tib., 11} Augustus FulF{l-
1ed a condition grecedent to a proseoution for adultery,
which could mot he brought against cither thz woman or the
gavamour until the marrisge had been aissolved, The pre-
seribed penalty for adultery was 'rsiagatio in insulam?, ac-
compenied in the case of the woman hy forfeiture of hmlf the
dos and confiscation of a third of her property, and in the
case of the adulterer by vonfiscatfon of half his property.”
Relegation was precisely the sentence imposed on Julia,” and
forfeiture of half her ues also seems to have followed, for
the waiver which Tiberfus volunterily made (Suet. Tik,11,4)
peobably related to that part of the peasire: Toffiedi fuxit
+e» utcumgue maritae, quidguid wnquar dono dedisset, concedere™.

1 Furneaux {1,419,15); Syme #26; Mommsen {Straf 587.1};
Havtmann (RE 1,434;) Fiezler (RE 10,902), .
2 It may be felt that the ggravation of punigient, on
a prosecution for crime X, by leading :ﬁ:e:;‘atgsa:n :}E s;c;f
S5
cused also comnittad crine Y, was poseible on vie U ext:ﬁim
- ts thesis is not acceptable,

ki A Henderlsngngested ‘that Tacitus® probable

meaning is quite different.
27)3 Dessau (1.467)% Ke%ly 36
; Cisceri d 1,3} .
4 ni;?u(ua(fgig?mi )cf. Mommsen {Straf 697 and n,3)3
Hartn 1.u33). i
mlfa‘ulmgent. 222 .14 of, Mommsen (Straf 698); Yavtmamn
RE L,wauy; Fitzler i0,902) -
e T P iy vastau (1.468) and Syme (426) hotd
thut Julia's punishmert wemt beyond the lex.
(e 18.902),

.7; Chilton 75; Rogers (Irials




The adulterers, apart from Auronius, vere also relegated (vell,
2‘1‘30'5)' and Sensea (Clem, 1.10.3) suggests that Augustus
assisted them to go into voluntary exile, Dio (54.20,15)

says that certain other notsbles di-d with Antontus, but Vel
leius is emphatic, Dio names only Antonius, and Sempromius
Gracchus is known to have survived urtil 14 A.D, (Tac., Amm
1.53.5-9).  The procedure which was followed is mot very
clear. Some authorities believe that Julia was punished by
Augustus in his Qomestie tribunal, cutside the ambit of the
public eriminal law,l and that the same tribunal dealt with
the pavamours,? but It s nat cewtain that this view is cope
rect, There would be no paint in Tacitus' *suas leges
egrediehatur™ if Augustus had not purperted to act under the
laws at all. Fitzler (RE 10.902) points ta the ahsence of
evidence of auy legal proceedings against Julia, snd fo the
desire of Augustus, im his first flush of Tage, to execute
her swrarily,?  Ficzler arguss that although the letter to
the Senate must have been written after an enguiry conducted
by Augustus, no source places the letter after her condemna-
tion, On the cratrary, Dia (55,10.4) says thac she was
zelegated as a result of the commmication to the Semate.

1t is suggested that a similar Inference can be deawn From
Suetonius (Aug, 65), whose sequence is: the letter to the
Senate; the withdvawal from men’s soeiety; the impulse to
execute her; and the relegation, A condemnation is attes-
ted by Suetonine, in language which does not saggest a domes-
‘tic tribunai: @b libidines atque adulteria demmatan (7ib,
11,4; cf, Sen.Clem, 1,10.3}). Dio {55.10,16) , immediately

after discussing the cases of Julia and the paramours, says
ilar

that as a result many other women were accused of sim;

i 1 1 al proper.
1 fThat is, the "P-usgerdcht” or domestic trdbun Y
as opposed to the "Kaisergemicht" o imperisl c?‘n';ﬁfzf‘_m-
Lic crninal jurisdiction, Wommsen (Straf 587.15 S70,2)5
Igngle (Straf 75); Dess:u (1.426); Volkmann H
,10-1,35) ; Claceri 266. y
v 2 V\;ilso)nari s Kelly 10-1 - althoughtelsawhere @6-T
he i he fmperial criminsl eaurt. .
St Mo aros. Augastus could not do this under hie
oun adultery law, -5 the eduktery had not been o
in his own house’ (of. Dig. 48.5.24 (29).
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conduct, but Augustus bv méoo¢ td5 Bfxac E58zara, kelly
(35-6) comsiders that the proceedings contemplated here were
in the quaestio de adulteriis, as £86Eats  memns not Pagosp~
ted" hut "approved”; and indeed it does not seem that Augus-
tus would have been prepared to try a vhole bstch of cases
himself.

It is postulated that Augustus did not breach the
adultery law as fav as the penalty was concerned, but that
there was a posaible breach of a different kind, Dio (55,
10.15) says that Augustus laid down a perdod of prescription
for adultery prosecutions, and zllowed all the other women
to benefif by it, but not Julia. There was a prescripéive
period of five years for all fomms of the crime (Dig. 48.5,30.
5-7), and this rule was clearly a t<wm of the lex Julia de
adulteriis: "hoe gui i 1 volust®
(Dig. 48.5.30.6). Dic therefore errs in dating the pre-
seriptive rule to 2 B.C., as the adultery law was passed in
18 B.C. (Hommsen, Stvaf 691) or 17 B,C, CMartmann, RE 1.433).
A shoster perdod of prescription also seems to be attested
(Dig. 48.5.30,5), whereby zction against the waman had to be
institwtrd within six months of divorce, but this rule was
laid down in a post-Augustan rescript (Dig. 48.5.30.5).

The guestion is whether the paramours cownitted adultery
with Julia at approximately the same time, namely in or about
2 B,C., or at different perivds. At least one atuiterer
began his relationship with her well outside the five years'
prescriptive period, Sempronius Gracchus, the "pervicax
adulter®, first corrupted her when she was the wife of Agrip-
pt (who died in 12 B,C.), and contimwed the associetion after
her marriage to Tiberius, inciting her against Tiberius and
camposing a letter attacking hin, which Julia sent fo Augus-
tus {fac, Ann, 1,53,5); Gracchms may bave beet the father
of Agrippa Postumus, who was born after Agriepa’s death
(Hanslik, RE Supp, 9A.1,1268), Despite Gyme's assertion
(427) that Gracchus was only a scapagost for Amtonius, there




Etioaxiiiﬁmt;ﬂ:aﬁ;x; tran;ur Bad an assoctation

Ty goint of duruticn or
intensity, to that of Gracclus, It is Giffical 1o accept
Groag's suggestion (RE 2A.1373) thar Gracchus pariicipated
in a movement to marry Autonius to Julis: mmy possible ad-
vantage to Gracchus would susely have Esen cutweighed by the
igrominy of being supplanted in her affections. IT anyone
had aspirvetions &xi +f povapylq 5 why was it not the en-
trenched Gracchus rather than the newcomer Antonius?  The
ansver may be that Gracchus had fallen out of favowr with
Juliz prior to the events of 2 B,C,. and perhaps 1emg enough
before to justify the suppositfon that his adultery with her
was move than Five years old when he was prosecuted. This
view finds same support in Tacitus' statement (Amn. 1.53.6)
that Gracchus was relegated - "igitur amotus™ - becsuse of
This actions referred to in dnnals (1.53,5y, the last of which
was the letter attacking Tiberius. 7This would have been be-
fore Tiberius' secession in 6 B.C., and may have been some
time before, If, erime was ibed
in 2 B,C., his prosecution is rightly described as exceeding
"snas leges”, as far as the adultery law is concerned, But
maigstas, which never became prescvibed (Mommsen, Straf 698),
furnished a way around the difficulry.

The charge against Tullus Antomius was undoubtedty
some form of majestas, The evidence that he was executed
18 not conclusive, but the dec.sive fact is that he died,
whether by exccutlon or sulcide, Felly (36) believes that
lefBave  in Dio (55.10,15) is used in a passive sense, and
this may well be Dia’s meaning, for vhen he cites 2 clear case
of suicide in the same chapter (55,10.16), nemely that of
Phoete, he usas the expression wpoawsdavey duovolas .
Tavitos? "morte .., punivit® (An, 3,2%.2) way well mesn
actusl exeeution,t but this does not necessarily mean the

(Tre Tullos™ {(Anm,
1 92y, Cf. "inrerfg(:tgs P, K
U-U-z;m . Iul].ua?\.::cml?) . movte punics” {Am. B.U4.5)
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