
1523 - 1831

July

J
u

ly



Law Journal

Journal editor

CAROLE COOPER
Advocate of the High Court of South Africa.

Editorial board

PROFESSOR PAUL BENJAMIN
Extraordinary Professor, University of the Western 
Cape. 
Attorney of the High Court of South Africa.

PROFESSOR HALTON CHEADLE
Emeritus Professor, Department of Public Law, 
University of Cape Town. 
Attorney of the High Court of South Africa. 
Founding Editor of the Industrial Law Journal.

PROFESSOR DEBBIE COLLIER
Professor, University of the Western Cape.

JUDGE AVINASH GOVINDJEE
Judge of the High Court (Eastern Cape Division).

PROFESSOR LETLHOKWA GEORGE 
MPEDI
Deputy Vice Chancellor (Academic), University of 
Johannesburg.

PROFESSOR ALAN RYCROFT
Emeritus Professor, Department of Commercial Law, 
University of Cape Town.

PROFESSOR NICOLA SMIT
Dean, Faculty of Law, Stellenbosch University.

CLIVE THOMPSON
Research Associate, Institute of Development & 
Labour Law, University of Cape Town.  
Solicitor of the Supreme Court of New South Wales.

Law Reports

Reports editors

CHRISTINE VOSLOO
Attorney of the High Court of South Africa.

RICHARD HASLOP
Attorney of the High Court of South Africa.

MICHELLE POSEMANN
Attorney of the High Court of South Africa.

Consulting editors

BASHEER WAGLAY
Former Judge President of the Labour Appeal Court
and the Labour Court.
Judge of the High Court of South Africa.

ADOLPH LANDMAN
Former Judge of the Labour Appeal Court.
Judge of the High Court of South Africa.

LISA WILLIAMS DE BEER
Attorney of the High Court of South Africa.

The Industrial Law Journal is a peer reviewed journal.

Articles are published four times a year in January, April, July and October.

Published by JUTA 
© Juta and Company (Pty) Ltd 
First Floor, Sunclare Building, 21 Dreyer Street, Claremont, Cape Town 7708

This book is copyright under the Berne Convention. In terms of the Copyright Act, No 98 of 1978, no part of 

this book may be reproduced or transmitted in any form or by any means, electronic or mechanical, including 

photocopying, recording or by any information storage and retrieval system, without permission in writing from 

the Publisher.

ISSN 0258-249X

Typesetting by Peter Howe

Printed and bound in the Republic of South Africa by DJE Flexible Print Solutions



i

Communication related to cases should be submitted to:
Christine Vosloo (legaled@netactive.co.za) — Judgments.
Michelle Posemann (michelle@posemann.com — Awards. 

Manuscripts for articles and article-related queries should be submitted to:
Carole Cooper (carolcooperlaw.za@gmail.com).

2025 SUBSCRIPTIONS
Subscriptions enquiries and orders to: 
JUTA Client Services, JUTA, PO Box 24299, Lansdowne 7779, South Africa
Telephone: (021) 659-2300. Fax: (021) 659-2360. Email: cserv@juta.co.za 

South Africa 
R7,038.00 plus postage R1,518.00 — Total R8,556.00 

Southern Africa 
R6,120.36 plus postage R2,352.22 — Total R8,472.58 

Subscribers outside South and Southern Africa
R6,120.36 plus postage R4,876.00 — Total R10,996.36 

                  ______________________________

The International Association of Labour Law Journals

The Industrial Law Journal is a member of the International Association of 
Labour Law Journals (IALLJ), which was established to facilitate the exchange 
of national and international labour law journals, promote closer relations  
among their editors, and advance labour law research. The other members of 
the IALLJ can be accessed at https://www.labourlawjournals.com/

                  ______________________________

Guide to Contributors to the Industrial Law Journal
The Industrial Law Journal — a peer-reviewed journal — welcomes submissions 
of relevance to labour law, broadly construed. Submissions with both a southern 
African and international focus are welcome. 

Submissions to the Journal should comply with the following requirements:

•  �The submission must be in English.
•  �It must be an original, unpublished work and must not simultaneously be 

submitted for publication elsewhere. 
•  �Article submissions should be approximately 12 000 words.
•  �Shorter submissions may be considered as notes or case notes. See the 

Journal’s house style for further information concerning notes.
•  �The manuscript should be submitted by email in the form of a file attachment 

to the following address: chcooper@mweb.co.za.
•  �Contributors should refer to the Journal’s house style which is available from 

the above email address. Cases, statutes, literature, and quotations should be 
cited accurately, in the correct format, and checked by the author.

•  �The Journal does not accept unsolicited book reviews.



INDUSTRIAL LAW
JOURNAL
VOLUME 46     JULY� 2025

i

CONTENTS

HIGHLIGHTS OF THE INDUSTRIAL LAW REPORTS..............	 iii

ARTICLES

The Plight of First Responders Suffering from Mental Disorders: 
Will an Amended Workers’ Compensation Act Relieve their 
Predicament?: Karin Calitz...................................................	 1523

‘Just and Equitable’ Grounds for Review in Section 158(1B) of  
the LRA: Andrea Joy Zitzke ................................................	 1550

CASE NOTES

Unfounded Accusations of Racism as Workplace Discrimination:  
Solidarity on behalf of K v Western Cape Education  
Department & others [2024] ZALCCT 59:  
Marius van Staden...............................................................	 1573

Parental Leave for All: Van Wyk & others v Minister of  
Employment & Labour (Centre for Human Rights, University 
of Pretoria & others as Amici Curiae) (2024) 45 ILJ 194 (GJ): 
Asheelia Behari ...................................................................	 1589

INDUSTRIAL LAW REPORTS

TABLE OF CASES.....................................................................	 1607

ANNOTATIONS..........................................................................	 1608

INDEX.........................................................................................	 1617

JUDGMENTS
Constitutional Court
SA Municipal Workers Union v Minister of Cooperative  

Governance & Traditional Affairs & another.........................	 1623



ii iiiiiiiiiii

Labour Appeal Court
National Bargaining Council for the Road Freight & Logistics  

Industry v Deysel NO & others.............................................	 1679
Potgieter v Samancor Chrome Ltd t/a Tubatse Ferrochrome.......	 1708

Labour Court
Govender v KwaZulu-Natal Office of the Premier......................	 1720
Inxuba Yethemba Municipality v Msweli & others......................	 1725
Public Investment Corporation v More & others.........................	 1775

Commission for Conciliation, Mediation & Arbitration
Atwell and Capitec Bank Ltd.......................................................	 1796
Mkentane and Department of Employment & Labour................	 1802
Phetla and City of Matlosana Municipality..................................	 1810



1573

Case Notes

Unfounded Accusations of Racism as Workplace Discrimination:  
Solidarity obo K v Western Cape Education Department and 

Others  [2024] ZALCCT 59 

1Marius van Staden*

Abstract 

This case note examines a Labour Court judgment concerning unfounded 
accusations of racism in the workplace, focusing on the intersection 
between misconduct and discrimination. The case raises important 
questions about the interpretation of the Employment Equity Act 55 
of 1998 and employer liability for discriminatory conduct. Through 
analysis of the court’s reasoning, this note identifies three significant 
problematic elements: the failure to recognise unfounded accusations 
of racism as inherently discriminatory, an overly technical approach 
to employer liability under s 60, and a questionable treatment of the 
severity threshold for harassment. Drawing on established jurisprudence, 
the analysis demonstrates how the judgment diverges from existing legal 
principles regarding workplace discrimination. The note argues that the 
court’s approach potentially undermines the protective purpose of anti-
discrimination legislation and may set concerning precedents for future 
cases involving unfounded allegations of racism in workplace disputes. 
It concludes that a more purposive interpretation of anti-discrimination 
provisions is necessary to balance addressing genuine racial discrimination 
effectively and preventing the weaponisation of racial allegations.

Keywords:  unfair discrimination — workplace harassment — arbitrary 
grounds — vicarious liability — burden of proof — unfounded 
allegations of racism.

1	 Introduction 

South Africa’s history of racial discrimination and inequality has left 
an indelible mark on workplace relations, making cases involving 
racial allegations particularly sensitive and complex. Despite significant 
legislative reforms post-apartheid, the workplace remains a contested 
space where racial tensions can manifest in various forms. One particularly 
challenging manifestation is the phenomenon of unfounded accusations 
of racism, which can poison workplace relationships and undermine 
legitimate efforts to address genuine racial discrimination.

*  Associate Professor, School of Law, Wits University.



INDUSTRIAL LAW JOURNAL1574

This case note examines a Labour Court judgment concerning such 
unfounded accusations of racism in Solidarity obo K v Western Cape Education 
Department and Others.1 The case raises fundamental questions about how 
courts should interpret and apply anti-discrimination legislation in cases 
involving unfounded allegations of racism. Through critical analysis of 
the court’s reasoning, this note argues that the judgment contains several 
problematic elements that warrant examination: the court’s failure to 
recognise unfounded accusations of racism as inherently discriminatory 
conduct, its overly technical approach to employer liability under s 60 
of the Employment Equity Act 55 of 1998 (EEA), and its questionable 
treatment of the severity threshold for harassment.

The analysis draws on established jurisprudence to demonstrate how 
the court’s reasoning diverges from existing legal principles regarding 
workplace discrimination. The note contends that the judgment’s 
approach potentially undermines the protective purpose of anti-
discrimination legislation and may set concerning precedents for future 
cases involving unfounded allegations of racism in the workplace. By 
examining these issues, this study aims to contribute to the ongoing 
dialogue about how South African labour law can effectively balance 
the need to address genuine racial discrimination while preventing the 
weaponisation of racial allegations in workplace disputes.

2  Facts of the Case

The case involves a dispute between the Solidarity trade union, 
representing an employee,2 and the Western Cape Education Department. 
The employee was employed as a farm manager by the department and 
experienced ongoing conflicts with his subordinate.3 The relationship 
between the employee, who was white, and the subordinate, who was 
coloured, was extremely strained, with both parties lodging multiple 
grievances against each other. While the subordinate filed several 
grievances against the employee, no disciplinary action was ever taken 
against the employee. However, every grievance the employee lodged 
against the subordinate resulted in disciplinary action being taken by the 
department.4

The first major incident occurred when the subordinate refused to 
carry out work instructions from the employee and behaved insolently. 
Following the employee’s complaint, the subordinate underwent 
disciplinary proceedings and received a final written warning.5 In a 
second incident, the subordinate physically assaulted the employee by 
grabbing him by the throat. Although the subordinate was found guilty 

1  Solidarity obo K v Western Cape Education Department and Others [2024] ZALCCT 59.
2  For pragmatic reasons, I refer to the parties as the ‘employee’ and the ‘subordinate’. 
3  Solidarity n 1 above para 22.
4  ibid.
5  ibid para 24.
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of assault in disciplinary proceedings, the chairperson determined that 
the employee had partly provoked the conduct and recommended a 
final written warning rather than dismissal.6 Another significant incident 
involved the subordinate allegedly falsely accusing the employee of 
racism during a dispute about containing dogs on the premises. This led 
to the employee filing a grievance, while the subordinate counter-filed a 
grievance, claiming the employee had made racist comments.7

The department attempted mediation between the parties, but 
this failed. Subsequent disciplinary proceedings were initiated against 
the subordinate based on the employee’s grievances.8 The situation 
culminated in a serious assault by the subordinate of the employee, after 
which the subordinate was immediately suspended and later dismissed 
following disciplinary proceedings.9  The Solidarity trade union, on 
behalf of the employee, engaged with the department on the employee’s 
behalf, expressing concerns about the subordinate’s conduct and the 
department’s handling of the situation.10 However, Solidarity only 
entered the picture after the employee had lodged a formal grievance 
against the subordinate following an altercation in which the subordinate 
had allegedly falsely accused the employee of being racist.11

The employee ultimately resigned from his position, claiming his 
continued employment had become intolerable. He successfully pursued 
an unfair dismissal claim at the Commission for Conciliation, Mediation 
and Arbitration (CCMA), where he was awarded compensation for 
constructive dismissal. Separately, through Solidarity, he also initiated an 
unfair discrimination dispute based on harassment.12 It should be noted 
that the employee only labelled the conduct as unfair discrimination 
after he had already succeeded with the constructive dismissal claim, and 
that he never specifically raised a claim of racism in any of his multiple 
grievances against the subordinate.

3 	 Findings of the Labour Court

The court granted absolution from the instance in favour of the 
department. The central issue was whether the employee had established 
a prima facie case of discrimination in the form of harassment on an 
arbitrary ground. The test for absolution requires evidence upon which 
a court, applying its mind reasonably, could find for the plaintiff.13 The 

6  ibid para 25.
7  ibid paras 26-27.
8  ibid paras 28-29.
9  ibid paras 35-36.
10  ibid paras 29, 31-32.
11  ibid para 29.
12  ibid paras 40-41.
13  ibid para 6. See also Gordon Lloyd Page & Associates v Rivera and Another 2001 (1) SA 88 

(SCA).
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court found that the employee bore the onus of proving discrimination 
on an arbitrary ground. Section 11(2) of the EEA requires a complainant 
to prove that the conduct was not rational, amounted to discrimination, 
and was unfair.14

Importantly, the court determined that s 6(3) of the EEA, which deals 
with harassment as discrimination, could not apply as the employee did 
not rely on a listed ground in s 6(1).15 For arbitrary conduct under s 6(1) 
to constitute discrimination, following Harksen v Lane NO and Others,16 it 
must be ‘based on attributes and characteristics which have the potential 
to impair fundamental human dignity of persons as human beings or to 
affect them adversely in a comparable serious manner’.17 With reference 
to s 11 of the EEA, the court found that ‘[t]here can thus be no doubt that 
the applicant bears the onus in casu’. Section 11 of the EEA establishes 
two distinct burdens of proof depending on the type of discrimination 
alleged. For discrimination based on listed grounds under s 6(1), the 
burden of proof lies with the employer, who must prove on a balance 
of probabilities that either the alleged discrimination did not occur or 
the discrimination was rational and not unfair or otherwise justifiable. 
However, for discrimination based on arbitrary grounds under s 6(1), 
the burden of proof lies with the complainant, who must prove on a 
balance of probabilities three elements: that the conduct complained of 
is not rational, that the conduct amounts to discrimination, and that the 
discrimination is unfair. This represents a critical distinction where the 
burden is significantly higher for complainants alleging discrimination 
on arbitrary grounds, as they must prove all three elements, whereas, in 
cases of listed grounds, the onus shifts to the employer to disprove the 
discrimination or justify it.

The court found that while the subordinate’s conduct was inexplicable 
and irrational, there was no evidence that it was connected to the 
employee’s personal attributes, beliefs, characteristics or persuasions.18 
The court emphasised that not everything bad, inexplicable or irrational 
that happens to an employee constitutes discrimination.19

Furthermore, the court held that the department could not be 
held vicariously liable under s 60 of the EEA. The employee had not 
immediately reported the alleged harassment as discrimination to the 
department, instead reporting it as misconduct.20 When complaints 
were made, the department took appropriate disciplinary action against 
the subordinate.21 The court found that no grievance concerning 

14  ibid para 13.
15  ibid para 14.
16  1998 (1) SA 300 (CC).
17  Solidarity n 1 above para 16.
18  ibid para 43.
19  ibid para 45.
20  ibid para 52.
21  ibid para 59.
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discrimination was raised at the time. Instead, the employee dealt with 
these incidents purely as disciplinary matters, initiating disciplinary 
proceedings and accepting the sanctions meted out to the subordinate.22 
The court noted that while grievances were raised promptly, they 
were framed as complaints of misconduct and unacceptable behaviour 
rather than as contraventions of the EEA. Even the grievance about 
the unfounded racism allegation was not presented as discrimination 
requiring action under the EEA.23 The first time a specific complaint of 
discrimination was raised was in the CCMA, which occurred after the 
subordinate had already left employment.24 

The court distinguished this case from Solidarity obo Oosthuizen v 
SA Police Service & others,25 where an employer had actively protected 
perpetrators of racial harassment. In contrast, in casu the court determined 
that the department took all reasonable steps to address the employee’s 
complaints.26 In Oosthuizen, where two subordinates had conspired to 
accuse their superior falsely of racism, the employer had actively protected 
the perpetrators by abandoning recommended disciplinary measures, 
suppressing critical evidence from investigative reports, and denying 
the superior an opportunity to testify. The court, in that case, found 
the employer had ‘dismally failed to investigate the racial confrontation’ 
and ‘did everything in its power to protect the perpetrators of racial 
harassment’.27 In stark contrast, the department in the present case 
took a series of appropriate actions: it treated the employee’s grievance 
seriously, considered it at the management level, attempted mediation, 
and when that failed, proceeded with formal disciplinary charges. The 
employee was given the full opportunity to testify before an independent 
chairperson, and the department ultimately dismissed the subordinate.28 
Unlike the orchestrated campaign in Oosthuizen, the racism allegation 
here was a single incident that was properly investigated but found to 
be unproven after consideration of all evidence. The court emphasised 
that comparing these cases ‘must leave one convinced that no case 
of vicarious liability can be said to exist’ in the present matter, as the 
department’s actions clearly met the reasonable steps requirement under 
s 60 of the EEA.29

While acknowledging that the subordinate’s conduct was inexcusable 
and unacceptable, the court concluded that it did not constitute 
discrimination. The court suggested that the employee might have other 
legal remedies available, such as a claim of substantively unfair constructive 

22  ibid para 52.
23  ibid para 53.
24  ibid para 52.
25  (2023) 44 ILJ 882 (LC).
26  Solidarity n 1 above paras 61-62.
27  ibid para 61.
28  ibid para 62.
29  ibid.
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dismissal, a claim under the actio legis Aquiliae or for pain and suffering, 
but these fell outside the court’s discrimination jurisdiction.30

Given that the employee had already succeeded in his constructive 
dismissal claim at the CCMA, the court noted that the same arbitrary 
behaviour that rendered his dismissal unfair could not also constitute 
discrimination without establishing the Harksen considerations for 
the existence of ‘arbitrary conduct that is also discrimination’ or the 
existence of a listed ground under s 6(1) of the EEA.31 The court made 
no order as to costs, considering factors including the legitimate suffering 
of the employee, the non-malicious nature of the claim, and the proper 
conduct of both parties during proceedings.32

4 	 Problems with the Logic Employed by the Court

4.1  Listed or unlisted ground? 

The Labour Court accepted that the claim of racism was not on a listed 
ground. Although it appears from the logic of the judgment that the 
court itself was convinced that the claim was not related to the race of 
the employee, it should be noted that the employee and the employee’s 
representative did not regard the matter as being related to a listed 
ground.33 This, it is submitted, was a material misdirection. The very 
nature of an accusation of racism requires a racial context. It cannot 
exist independently of race as a concept. When the subordinate accused 
the employee of being racist, this accusation could only have meaning 
and impact because of the employee’s racial identity as a white person. 
Such accusations involve attributing negative racial attitudes to someone 
specifically because of their race. It is impossible to think that the 
subordinate would have made the accusation if the employee had not 
been white. Such accusation weaponises racial identity by attempting to 
stigmatise someone as racially prejudiced.

As such, because the matter was regarded as being on an unlisted 
or arbitrary ground, the onus rested on the employee to prove, on 
a balance of probabilities, that the conduct complained of was not 
rational, amounted to discrimination and was unfair in terms of s 11(2) 
of the EEA. According to the court, the evidence showed that the 
subordinate’s unacceptable conduct toward the employee stemmed from 
their workplace relationship and personal animosity, rather than being 
connected to the employee’s personal attributes or characteristics. While 
the subordinate’s conduct was undoubtedly reprehensible, including 
insubordination, assault and making an unfounded accusation of racism, 
there was, according to the court, no evidence that this conduct was 

30  ibid para 67.
31  ibid paras 46 and 66.
32  ibid para 69.
33  ibid para 13.
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motivated by or connected to the employee’s race or any other personal 
characteristic. The single incident of falsely accusing the employee of 
racism, according to the court, did not transform the entire pattern of 
misconduct into discrimination based on personal attributes. 

This reasoning of the Labour Court is problematic. For a matter to 
be regarded as being on an arbitrary ground, it must be ‘analogous to a 
listed ground of discrimination and have the potential to impair human 
dignity in a comparable manner or have a similar serious consequence’.34 
The definitive test for identifying an ‘arbitrary ground’ that qualifies as 
analogous to listed grounds was established in Harksen. According to this 
test, an arbitrary ground must be ‘[b]ased on attributes and characteristics 
which have the potential to impair fundamental human dignity of 
persons as human beings or to affect them adversely in a comparably 
serious manner’. 35  In Naidoo & others v Parliament of the Republic of SA,36 
the Labour Appeal Court (LAC) emphasised that the ‘glue that holds 
the listed grounds together is the grundnorm of human dignity’.37 It 
further stated that unlisted grounds should ‘meet the well-established 
test’ of having ‘the potential to impair the fundamental human dignity 
of a person (or have a comparably serious effect) and has to show a 
relationship with the listed grounds’.38 Even if the evidence had been 
poorly led, the court’s failure to consider the inherent impact on the 
employee’s human dignity was especially problematic.

As will be shown, our judiciary has established previously that 
unfounded accusations of racism are inherently an attack on human 
dignity. Although the two following cases referred to in this note were 
decided in the context of misconduct, they nevertheless establish that 
this conduct was directly connected to the dignity of the victim faced 
with unfounded accusations of racism. Put differently, although these 
cases were heard in terms of the provisions of the LRA, they may have 
been equally successful under a claim brought for purposes of the EEA. 

The LAC in Legal  Aid  SA  v  Mayisela  & others39 was explicit that 
unfounded accusations of racism are inherently an attack on human 
dignity, stating ‘unsubstantiated accusations of racism are demeaning, 
insulting and an attack on dignity’. The LAC’s stance on unfounded 
accusations of racism in the Mayisela case reflect a nuanced understanding 
of both workplace dynamics and the serious implications of unfounded 

34  Du Toit (ed) Labour Law through the Cases commentary on s 6 of the Employment Equity 
Act (October 2024 - SI 44). See also Naidoo & others v Parliament of the Republic of SA (2020) 
41 ILJ 1931 (LAC); Minister of Justice & Correctional Services & others v Ramaila & others (2021) 
42 ILJ 339 (LAC) and Lebelo and Others v City of Johannesburg Metropolitan Municipality [2024] 
ZALCJHB 23.

35  Harksen n 16 above para 46.
36   Naidoo n 34 above.
37  ibid para 27.
38  ibid.
39  (2019) 40 ILJ 1526 (LAC).
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racial allegations. The judgment carefully balances the need to address 
genuine experiences of racial discrimination with the responsibility to 
prevent the misuse of racial allegations. The court acknowledged that 
while employees may subjectively experience negative performance 
assessments as racial discrimination, any allegations of racism must be 
based on ‘persuasive objective information leading to a compelling and 
legitimate inference’.40 This establishes a clear threshold for raising such 
serious accusations.

The court in Mayisela was particularly concerned with what it 
termed ‘playing the race card’— the practice of making unfounded 
allegations of racism against superiors when faced with disciplinary 
action or performance assessment. Such behaviour, the court noted, 
can ‘illegitimately undermine the authority of the superior and damage 
harmonious relations in the workplace’.41 This recognition shows the 
court’s awareness of how unfounded accusations can poison workplace 
relationships and undermine legitimate management processes. 
Importantly, the judgment emphasises that there are proper channels 
through which concerns about racial discrimination should be raised. 
The court held that these issues should be addressed through established 
grievance procedures rather than through direct accusations in workplace 
communications.42 This procedural requirement helps ensure that such 
serious allegations receive proper investigation while protecting both 
the accuser and the accused. The court’s position also demonstrates 
an understanding of the broader societal impact of unfounded racism 
allegations. By treating such accusations as serious attacks on dignity, the 
judgment recognises how unfounded allegations can trivialise genuine 
experiences of racism and potentially undermine efforts to address real 
instances of racial discrimination in the workplace.43

The Labour Court in SA Chemical Workers Union & another v NCP 
Chlorchem (Pty) Ltd & others44 held that being falsely accused of racism will 
invariably be experienced as insulting and abusive. The court provided 
a significant analysis of the impact of unfounded racism accusations in 
the workplace. It court emphatically stated that it could ‘hardly conceive 
of any place or circumstance or country where, if a person is told that 
he is racist, it will not be experienced by such person as him or her 
being insulted and abused’.45 The judgment emphasised that employers 
have both a statutory obligation and moral duty to create working 
environments free from racism, noting that ‘it need hardly be debated’ 
that this is ‘patently the right thing to do’.46 This obligation extends not 

40  ibid para 48.
41  ibid.
42  ibid para 50.
43  ibid paras 49-50.
44  (2007) 28 ILJ 1308 (LC).
45  ibid para 13.
46  ibid.
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only to preventing racist behaviour but also to addressing false accusations 
of racism. The court established that racial harmony in the workplace 
must be ‘of paramount importance to each and every employer and 
employee alike’.47 It emphasised that while racist behaviour needs to be 
eliminated, allowing employees to make baseless accusations of racism 
‘willy-nilly’ must be addressed with ‘equal fervour’ by employers.48 The 
court reasoned that permitting unfounded allegations would be ‘equally 
destructive to racial harmony in the workplace’.49

Notably, the NCP Chlorchem judgment recognised that accusations 
of racism are ‘very serious allegations’ that strike ‘at the heart of racial 
harmony’.50 The court equated such accusations with defamation, 
characterising them as ‘a very serious attack on that party’s person’.51 
Consequently, it held that such allegations should only be made based 
on reasonable grounds and with proper justification. The court’s 
position acknowledges that while employees must be able to raise 
legitimate concerns about racism without fear of reprisal, making 
unfounded accusations can have severe consequences for workplace 
relationships and should typically result in ‘serious consequences for the 
perpetrator’.52 This balanced approach aims to protect both the right 
to raise genuine concerns about racism and the right to be free from 
unfounded accusations.

The Labour Court’s failure to recognise the unfounded allegation of 
racism as harassment based on race or a ground akin to this represents a 
significant oversight when measured against the Code of Good Practice 
on the Prevention and Elimination of Harassment in the Workplace.53 
The code explicitly recognises that racial harassment can manifest 
through ‘racist verbal and non-verbal conduct, remarks, abusive language 
... or innuendos’,54 which would encompass unfounded accusations of 
racism. The code’s emphasis that conduct ‘involving racial innuendo 
stereotyping or other types of racial conduct is assumed to be offensive 
and unwanted’55 is particularly relevant. An unfounded accusation 
of racism inherently involves racial stereotyping and innuendo, as 
it attempts to paint the accused as racially prejudiced based on the 
person’s racial identity. Such accusations clearly impact ‘negatively 
on the dignity of employees’ as contemplated by the code.56 When 
applying the factors outlined in the code to the case under discussion, 

47  ibid para 27.
48  ibid.
49  ibid.
50  ibid para 31.
51  ibid.
52  ibid.
53  GN R1890 GG 46056 of 18 March 2022.
54  item 6.3.
55  item 6.5.
56  ibid.
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the unfounded allegation of racism meets multiple criteria: it constituted 
abusive language that impaired the dignity of the complainant, it was 
specifically directed at that  employee, and it had a significant impact 
on the workplace environment.57 Furthermore, under the test provided 
in the code, the conduct was explicitly related to race and would likely 
not have occurred if the employee had belonged to a different racial 
group.58 The fact that the allegation was unfounded made it particularly 
egregious, as it represented a calculated attempt to arm racial discourse in 
a manner that creates ‘a hostile or intimidating environment’.59

Following this reasoning, when the subordinate falsely accused the 
employee of being racist, this conduct was by its very nature connected 
to the employee’s personal attributes and characteristics — it attacked his 
dignity by falsely attributing racist attitudes and behaviour to him based on 
his race. The accusation inherently related to and attacked the employee’s 
identity and character by painting him as a racist person. Therefore, 
the Labour Court’s finding that there was ‘no evidence’ connecting the 
subordinate’s conduct to the employee’s personal attributes appears to 
have overlooked the courts’ clear guidance that unfounded accusations 
of racism inherently constitute an attack on dignity that is connected 
to personal characteristics. The court should have recognised that this 
specific conduct met the Harksen test of conduct based on attributes that 
impair fundamental human dignity. While not all of the subordinate’s 
misconduct may have been discriminatory, the unfounded accusation 
of racism should have been recognised as discrimination on an arbitrary 
ground due to its inherent attack on the employee’s dignity connected 
to racial characteristics. 

Furthermore, the court’s approach of denying that the unfounded 
allegation of racism was related to a listed ground or an attribute of the 
employee that had the potential to impact his human dignity ignores 
the established understanding that discrimination can be manifested in 
subtle or disguised forms that may not explicitly reference protected 
characteristics. As noted by the Constitutional Court, discrimination is 
often more complex and nuanced than direct action against members of a 
particular group.60 By requiring direct evidence connecting the conduct 
to the employee’s personal attributes, the court adopted a standard that 
would fail to capture many real-world instances of discrimination.

4.2  Liability of employer

Section 60 of the EEA establishes a framework for employer liability 
in cases of workplace discrimination. When an employee allegedly 

57  item 6.7.
58  item 6.8.
59  item 6.8.4.2.
60  MEC for Education, KwaZulu-Natal & others v Pillay 2008 (1) SA 474 (CC) para 32.
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contravenes the Act, the conduct must be immediately reported to the 
employer, who must then consult relevant parties and take necessary 
steps to eliminate the conduct. If the employer fails to take such steps 
and the employee is proven to have contravened the Act, the employer 
is deemed to have also contravened it. However, the employer can 
escape liability if it can prove it took all reasonably practicable steps 
to prevent the contravention. This creates a mechanism for vicarious 
liability while providing employers with a defence if they can show they 
took appropriate preventative action. In Ntsabo v Real Security CC,61 the 
Labour Court held that ‘[w]here the employer allows and condones, 
either directly or by inaction, conduct which is or leads to a violation of 
the EEA, then the employer is vicariously liable for any damages flowing 
from such conduct’.62

The Labour Court’s reasoning on this point is problematic and 
artificial. The court created an unreasonable technical distinction between 
complaints of ‘misconduct’ and complaints of ‘discrimination’ when 
discrimination is inherently a form of misconduct in the workplace and 
the misconduct amounted to discrimination, albeit that the employee 
did not phrase it as such. The purpose of s 60 of the Employment Equity 
Act is to ensure employers are notified of discriminatory conduct so they 
can take steps to address it.63 When the employee complained about 
being falsely accused of racism by the subordinate, this should have 
put the department on notice that potentially discriminatory conduct 
had occurred. It should not matter whether the employee specifically 
labelled his complaint as ‘misconduct’ rather than ‘discrimination’ or 
whether the substance of the complaint clearly indicated conduct that 
could constitute discrimination through harassment. It was reported to 
the department that unfounded allegations of racism had been made 
against the employee.

The nature of the conduct itself — unfounded accusations of racism 
— should have been sufficient to alert the employer and the court to 
its potentially discriminatory character. The substance of a complaint, 
rather than its label, should determine how it is treated under anti-
discrimination law. When the employee reported being falsely accused 
of racism, this inherently raised issues relating to racial dynamics and 
dignity that fall within the ambit of the EEA, regardless of whether the 
employee specifically characterised it as ‘discrimination’. The EEA is 
designed to protect employees from discriminatory conduct, not just 
complaints explicitly labelled as discrimination. Furthermore, employees 
often lack the legal knowledge to categorise their experiences properly 
within specific legal frameworks. Requiring them to frame complaints 
explicitly using precise legal terminology creates an additional barrier 

61  (2003) 4 ILJ 2341 (LC), [2004] 1 BLLR 58 (LC).
62  ibid paras 94-95.
63  Liberty Group Ltd v M (2017) 38 ILJ 1318 (LAC) (Liberty Group) para 52.
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to protection that runs counter to the remedial purpose of the EEA. 
An employer, particularly one with HR and legal resources like the 
department, should be able to recognise potentially discriminatory 
conduct from the substance of a complaint. The court’s overly technical 
approach created an artificial distinction between ‘misconduct’ and 
‘discrimination’ that ignores the reality that discriminatory behaviour 
may be viewed as a form of misconduct. When the employee reported 
being falsely accused of racism, this should have been sufficient to put the 
department on notice of potentially discriminatory conduct, regardless 
of whether the employee used the specific label of ‘discrimination’.

Furthermore, the court’s decision to grant absolution from the instance 
effectively prevented any examination of whether the subordinate’s 
conduct constituted discrimination in the form of harassment. The court 
thus prevented a full exploration of the merits of whether falsely accusing 
someone of racism constitutes discrimination, which would have been a 
valuable jurisprudential development regardless of the ultimate outcome.

The court’s approach risks creating a system where only legally 
sophisticated employees who know to frame their complaints explicitly 
as ‘discrimination’ receive the full protection of anti-discrimination 
law. This undermines the EEA’s purpose of providing broad protection 
against discrimination in all its forms and places an unreasonable burden 
on employees to categorise misconduct correctly within specific legal 
frameworks. While the timeline and the employee’s pursuit of other 
remedies certainly affect how we view the case as a whole, the court’s 
decision to grant absolution from the instance when it did was still a 
missed opportunity to examine the discriminatory nature of unfounded 
accusations of racism in the workplace properly, regardless of how they 
were initially labelled by the complainant.

This overly technical approach defeats the purpose of s 60, which is 
to ensure employers address discriminatory conduct in the workplace. 
It creates an artificial barrier requiring employees to use specific legal 
terminology rather than focusing on the substance of their complaints. 
Employees should not need to frame their complaints explicitly as 
‘discrimination’ when reporting conduct that is clearly discriminatory 
in nature.

Moreover, this reasoning is circular — it suggests that an employee 
must recognise and label conduct as discrimination before an employer’s 
duty to address discrimination arises, when part of the employer’s duty 
is precisely to identify and address discriminatory conduct when it is 
brought to its attention, regardless of how the employee characterises it.

Ostensibly, a more difficult hurdle to overcome for a finding 
of vicarious liability is proving that the employer failed to take all 
reasonable and practical measures to ensure that the employees did not 
act in contravention of the EEA. In this case, the court held that the 
department took appropriate steps to ensure compliance with the EEA 
through its consistent disciplinary responses to the misconduct. The 
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judgment shows that whenever the employee complained about the 
subordinate’s conduct, including the unfounded allegation of racism, 
the department took action through formal disciplinary proceedings. 
The department held several disciplinary hearings with independent 
chairpersons and issued progressively serious sanctions against the 
subordinate, ultimately leading to his dismissal.64 The court notes 
that the department ‘did all that can reasonably be expected of it to 
eliminate the conduct complained of’.65 This included taking immediate 
action when complaints were raised; conducting proper disciplinary 
hearings before independent chairpersons; issuing appropriate sanctions, 
including final written warnings — although it is interesting to note that 
the subordinate was given two final written warnings before the assault 
occurred; eventually dismissing the subordinate for his misconduct and 
keeping Solidarity informed of disciplinary proceedings. The court 
pointed out that when the employee accused the subordinate of racism, 
‘no disciplinary action of any kind was ever taken against [the employee] 
as a result of the grievances lodged by [the subordinate] against him, 
while in the case of every grievance lodged by [the employee] against 
[the subordinate], disciplinary action was taken against [the subordinate] 
by the Department’.66 The court thus found that through its consistent 
disciplinary responses and ultimate dismissal of the subordinate, the 
department demonstrated it took all reasonably practicable steps to 
prevent contraventions of the EEA.

It is submitted that this line of reasoning is thin. Consistently 
disciplining an employee for various acts of misconduct is not sufficient. 
In Amathole District Municipality v CCMA & others,67 the LAC found that 
keeping an alleged victim away from her alleged harasser and offering 
her counselling for stress ‘are the steps envisaged in section 60 of the 
Act’.68 In A K v Right to Care NPC,69 it was found that s 60 of the EEA 
requires the employer to act ‘swiftly and determinedly’.70 In Potgieter v 
National Commissioner of the SA Police Service & another,71 it was held that 
the employer had complied with the requirements of the Act by taking 
reasonable steps to prevent a recurrence of the harassment. Although it 
has previously been held that disciplinary action is sufficient to prevent 
a recurrence of the harassment,72 there have also been cases in which 
the courts have not accepted that such action adequately prevented 

64  Solidarity n 1 above paras 22-36.
65  ibid para 59.
66  ibid para 22.
67  (2023) 44 ILJ 109 (LAC), [2023] 2 BLLR 103 (LAC).
68  ibid para 61.
69  (2023) 44 ILJ 2200 (LC).
70  ibid para 38.
71  (2009) 30 ILJ 1322 (LC), [2009] 2 BLLR 144 (LC).
72  Mokoena & another v Garden Art (Pty) Ltd & another (2008) 29 ILJ 1196 (LC).
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repetition of the harassment.73 In the case under consideration the court 
seems to have regarded the fact that disciplinary action was taken against 
the subordinate by the employer as sufficient. The fact that the matter 
culminated in a serious assault seems to suggest the opposite. When 
allegations of racism are made, unfounded or not, disciplinary steps may 
not be sufficient.

From the judgment, there is no evidence presented of any proactive 
steps taken by the department to prevent discrimination or ensure EEA 
compliance. While the department responded reactively to specific 
incidents of misconduct through disciplinary proceedings, there is 
no mention of anti-discrimination policies; training programmes 
on discrimination and harassment; clear procedures for reporting 
discrimination; guidelines on appropriate workplace conduct; awareness 
initiatives about discrimination and unfounded allegations of racism; or 
preventative measures or systems. 

It is also not clear how multiple final written warnings serve the 
principle of progressive discipline. Furthermore, the department appears 
to have focused solely on responding to misconduct through progressive 
discipline rather than taking preventative steps to ensure employees 
would not contravene the EEA in the first place. This is relevant to 
s 60(4) of the EEA. The department’s approach seems to have been 
purely reactive rather than demonstrating the kind of comprehensive 
preventative strategy that s 60(4) contemplates. This gap in the evidence 
should have been considered by the Labour Court in assessing the 
department’s liability under s 60. 

4.3  A single incident

The court’s emphasis on the ‘single incident’ of falsely alleging racism 
and that these actions were not recurring appears problematic for several 
reasons. As a point of departure, it should be noted that it is an accepted 
principle of law that a single incidence of alleged unfair discrimination 
can be sufficient and that the alleged conduct does not have to be ongoing 
or recurring to warrant action by the employer. Item 4.5.1 of the code 
states that ‘[h]arassment [itself an instance of unfair discrimination] may 
occur as a result of a pattern of persistent conduct or a single instance or 
event. In the case of a single instance, harassment will be present if the 
conduct is of a serious nature. Whether a single instance of conduct will 
be sufficiently serious to constitute harassment must be determined in 
light of the event that is the subject of the complaint.’ Item 6.2 provides 
that ‘[r]acial harassment is unwanted conduct which can be persistent 
or a single incident that is harmful, demeaning, humiliating or creates a 
hostile or intimidating environment. Conduct that is calculated to induce 

73  See Future of SA Workers Union obo AB v Fedics (Pty) Ltd (2015) 36 ILJ 1078 (LC). See also 
Biggar v City of Johannesburg (2011) 32 ILJ 1665 (LC) and Liberty Group n 63 above.
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submission by actual or threatened adverse consequences constitutes 
harassment although this is not an essential element of its definition’.

This approach of the court in Solidarity contradicts the LAC’s 
guidance in Mayisela, which emphasised the inherently serious nature 
of unfounded accusations of racism. In Mayisela, the court made it clear 
that even isolated unfounded accusations of racism are serious attacks 
on dignity that can have ‘very serious and deleterious consequences’ in 
the workplace.74 By characterising it as just a single incident’, the court 
appears to minimise the severity and impact of unfounded accusations 
of racism. This contradicts the LAC’s view that such accusations are 
‘demeaning, insulting and an attack on dignity, more so when the person 
attacked, by reason of a previously disadvantaged background, probably 
has suffered personally the pernicious effects of institutional and systemic 
racism’.75 

In addition, this was not actually an isolated incident but part of the 
subordinate’s pattern of harassment against the employee. By treating it 
as a single incident, the court artificially separated it from the broader 
context of the subordinate’s conduct.76 The focus on frequency rather 
than severity misses the point that some forms of discriminatory conduct 
are so serious that even a single incident can constitute harassment. 
The court’s approach sets an unfortunate precedent suggesting that 
isolated incidents of serious discriminatory conduct might not qualify as 
harassment, which seems contrary to both the purpose of the EEA and 
established jurisprudence.

4.4  Dual claims

Some may characterise the employee’s EEA claim as ‘opportunistic’ 
given his prior success in the constructive dismissal case. This line of 
thought overlooks several important legal principles regarding dual 
claims. While this perspective might seem reasonable on the surface, a 
deeper analysis reveals compelling justifications for allowing both claims 
to proceed. The LAC in ARB Electrical Wholesalers (Pty) Ltd v Hibbert77 
has explicitly endorsed the permissibility of dual claims under both the 
LRA and the EEA arising from the same factual matrix.78 

A fundamental justification for allowing dual claims lies in the 
distinctive purposes of the two statutes. While the LRA primarily 
addresses unfair labour practices including dismissals, the EEA specifically 
targets discrimination in the workplace. These statutes protect different 
rights and interests — the right to fair labour practices and the rights 
to equality and dignity respectively. By allowing dual claims, the legal 

74  Mayisela n 39 above para 48.
75  ibid para 49.
76  Solidarity n 1 above para 47.
77  (2015) 36 ILJ 2989 (LAC).
78  See also Simmadari v Absa Bank Ltd (2018) 39 ILJ 1819 (LC).
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system acknowledges that a single set of facts may infringe multiple 
protected rights that deserve separate remedies.

The significance of permitting dual claims becomes particularly 
evident when considering the constructive dismissal context. A successful 
constructive dismissal claim establishes that working conditions became 
intolerable, but does not necessarily address the discriminatory nature of 
those conditions. The EEA claim allows for an examination of whether 
the intolerable conditions were discriminatory in nature and provides 
specific remedies for that discrimination. Without this avenue, the 
discriminatory aspects of workplace conduct might remain unaddressed 
even when a constructive dismissal claim succeeds.

Moreover, dual claims recognise the different remedial purposes of 
the statutes. The EEA expressly provides for damages in addition to 
compensation, which is not available under the LRA. This distinction 
acknowledges that discrimination can cause harm beyond mere economic 
loss, including damage to dignity and psychological wellbeing. The LAC 
in Hibbert recognised this distinction when it noted that while double 
dipping should be avoided, courts should determine ‘what is just and 
equitable for the indignity the employee has suffered’ when both claims 
are proven.79

The timing of the employee’s discrimination claim, while perhaps 
appearing opportunistic at first glance, does not negate its legal validity. 
Employees often only become fully aware of the discriminatory 
nature of their treatment through reflection and legal counsel after 
their employment has ended. Recognising this reality, courts have 
consistently focused on whether the substantive requirements of the 
claims are met rather than imposing rigid procedural barriers that might 
prevent legitimate claims from being heard. The characterisation of dual 
claims as ‘opportunistic’ would therefore fail to appreciate the distinct 
rights protected by different employment statutes, the comprehensive 
remedial approach endorsed by our courts, and the practical realities 
of employment litigation. Far from being opportunistic, dual claims 
represent a legally sound approach to addressing the multifaceted harms 
that can arise from discriminatory employment practices.

5 	 Conclusion

The Labour Court’s judgment in this matter reveals several concerning 
flaws in its legal reasoning that warrant examination. The court’s 
classification of unfounded accusations of racism as not being on a 
listed ground or on an arbitrary ground stands in direct contradiction to 
established jurisprudence from cases like Mayisela and NCP Chlorchem 
and item 6 of the code, which recognise such accusations as inherent 
attacks on dignity connected to racial characteristics.

79  Hibbert n 77 above paras 22-24.
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The court’s interpretation of employer liability under s 60 of the EEA 
was particularly problematic. By creating an artificial distinction between 
complaints of misconduct and discrimination, the court established an 
unnecessary technical barrier that undermines the protective purpose 
of the legislation. Furthermore, the court’s acceptance of merely 
reactive disciplinary measures as sufficient evidence of reasonable steps, 
without requiring proof of proactive anti-discrimination measures, sets a 
concerning precedent for employer obligations.

Perhaps most troubling was the court’s dismissal of the incident 
as a ‘single event’, which contradicts items 4.5.1 and 6.2 of the code 
and established case law recognising that even isolated incidents can 
constitute harassment if sufficiently serious. This approach appears to 
minimise the gravity of unfounded accusations of racism and their 
impact on workplace dignity and harmony.

The judgment reflects an overly technical approach that potentially 
undermines the protective purpose of anti-discrimination legislation. 
Moving forward, courts should maintain closer alignment with 
established jurisprudence on workplace discrimination and adopt a 
more purposive approach to interpreting anti-discrimination provisions, 
ensuring that the fundamental objectives of equality and dignity in the 
workplace are properly served.
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