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PREFACE

At the outset I would Jike to express my profound thanks to Prof
E1lison Kehn for consentihg‘ta,be,my superyisor and fop the-e
assistance and advice he has given me, right from the commencement @f
my reading for this dissertation. Any mistakes that may have escaped
his eagle eye, however, are entirely my own.

The contents of Chapter 2 have already been pubTished by me in an.
article "Some Historical Aspects of Superveping Impossibility of
Parformance of Contract" (1975) 38 Tydskrif wvir Hedendaagse Rometns—
Bollandse Reg 153, 284, 370, This chapter is consequently very
largely a repetition of material that has appeared in print be fore.

I resisted the temptation to repeat all the arguments already advanced
in my article "Temporary Supervening Impossibility of Performance”
(1977) 94 South Afriean Law Jowursal 162 in Chapter 7 of this
dissertation. For a full analysis and evaluation of Beretta v Rhodesia
Boilways Lsd 1947 (2) SA 1075 (SR) that chapter needs to be read in
conjunction with the article mentioned. : S

I should also like to express my gratitude to the Attorneys Fidelity

Guarantee Fund for financial assistance towards the payment of my
registration fees.

fFinally my thanks are also due to my wife Noreen, who typed a very large
part of the first draft of this dissertation, in addition to her own
heavy commitments. Her support and encouragement were invaluable.

A complete and authoritative exposition of supervening impossibility
of performance 15 in itself an impossibility, but I have done my best
and can only plead in mitigation the words of Aristotle:
"A plausible impossibility 1s always preferable to an unconvincing
possibility."

(Poetios 24)
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S UMMARY

The d1ssertatwon at first examines the Tegal 1mplications of sup 3
impossibility of performance in Roman law and very briefly traces the
historical evolution of these pr1ncwp1es in medieval times and in tha
Roman-Dutch law period, with a view to providing a background aga%nsL
which the modern South African law on the topic can be @xamined.

Thereafter a chapter follows in which the relevance of fareign law fo
an understanding of the South African Taw on the subjuct {s axamﬂned
This is particularly necessary in view of the fact that

(a) English decisions have been referred to and even epplied by
our courts, particularly prior to 1519;

certain judgments of our courts, beginning with the case of
Petars, Flammn & Co v Koketad Municipality 1919 AD 427,
contain statements on the applicability of English law whif"
are not easy to understand or to reconcilas;

certain judgments of our courts, more particularly the
Judgment in Afrisan Realty Trust Ltd v Holmes 1922 AD 38%,
refer to Continental European writers, and in the Vight of

their works make certain statements, albelt obiter, sbout
our law.

In the remainder of the dissertation I examin: and meke a case for
certain views on the present-day South African legal position concerning
sapervening impossibility of performsze. In particular, the
dissertation deals with
(a) the supervening event having to be one that falls into the
category of a casus fortuitus or & vis major, and what exactly
the scope of each of inese concepts 1s, referring especially
to the forseeability of the avent;
the causal connection between the oxeus fer.wuitue 0 vis rgrgy v
and the inability of the debtor.to perform, and particularly
the effect of fault (whather dolus or culpa) or the mora of
either party or the oparation of the maxim genus ro. PR
in this regard; also the need for tha imposaibility *o be
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absolute; the effect of the surrounding circumstances and a
correct appreciation of the contract in determining whether
the situation is indeed one of absoTute impossibility of
performance; and whether there is any place in our law fbr‘€  )
doctrine of “"commercial impossibility";

the question whether there is an obligation on the debtor:to
hotify the creditor of the occurrence of the supervening

event; the possible application of the principles of estoppel

in these circumstances; and the possible consequences of a
failure to notify;

the effect of partial impossibility of performance, particularly
whether substantial performance is sufficient, the
severability of obligations to perform 3and the consequent
rights of the parties;

the distinction between partial and temporary impossibility
of performance and the crucial nature of this distinction;

the effect of temporary impossibility of performance, and a
critical appraisal of Bevetta v Rhodasia Ratlways 1947 (2) -

SA 1075 (SR); '

the effect of supervening impossibility of performance,
particularly in relation to the question whether modification
of the contract is possible, the termination of the

obligations under the contract and the exceptional circums tances
when this does not occur, both at common law and by statute,

the effect on rights acquired under the contract and the
remedies available to the parties, the effect of specific

terms in the contract, such as a voststuube clause and an
exanption clause; - |

the quastion of pleading and onus of proof in actions

involving supervening impossibility of performance,

>



CHAPTER 1

INTRODUGTION

A. Scope of the Inquiry

The object of this dissertation is an analysis of the taw.
relating to supervening impossibility of performance of
contract in South Africa and a statement of the principles
applicable in as much detail and as accurately as possible.

In order for this to be done reference will have to be made

to legal sources, and this will pose the first major problem.
In the past, our courts relied upon English cases as setting
out rules and principles applicable in our own law or at least
as providing guidance to us when confronted with difficult
problems where 1ittle or no assistance is available from the
traditional South African law sources. To some extent this
recourse *o English law takes place today. I shall, therefore,
First have to establish whether a reliance upon English law
sources is permissible and advisable, and if so, to what ex-
tent. The same question will also have to be asked of other
foreign-law sources. Such an enquiry necessarily invoives a
reasonable working knowledge not only of the foreign legal
system being examined but also of our own legal system, in
order to ascertain whether and to what extent the principles
of the two Tegal systems and the approach of the courts in
each of them are comparable and consonant. This of necessity
involves a prior knowledge of the very subject of the main
enquiry - the South African law relating to supervening
impossibility of performance of contract, which obviousty makes
it difficult to discuss the relevant topics in watertight
compartments. Inevitably, then, there will be a good deal of
cross-referancing, and, in particular, initial consideration
of topics that are to be examined in more detail later.

This work is not, however, primarily a comparative-law study;
the treatment of comparative aspects will be kept to a
minimum, and, so far as is possible and practicable, confined
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2.

to the particular legal principle of our law under examination.

B. Classification of Types of Impossibility

In conventional legal terminology, a contract may be unilateral,
in the sense that an obligation to make performance (in the
widest ‘connotatiorn) is imposed on one party only (for instance,
a contract of donation); or it may be bilateral (or multi-
lateral), in the sense that, from the time the contract comes
into being, obligations are imposed on both parties (or if
there are more than two parties, on all parties), each being
both debtor (promisor) and creditor (promisee). The vast
majority of contracts are bilateral (multilateral) (for
instance, sale, letting and hiring of property, the various
types of contracts of service). It is cormon in civil=Taw
countries to draw a distinction between a synallagmatic
bilateral (multilateral) contract - sometims: called a
reciprocal contract - and a non-syni! agmati one. Where the
contract is synallagmatic the obligi v.ns to make performance
are undertaken each as an equivalens revarn for the other, as
in sale and in letting and hiring, though tiie duty of each to
perform is not necessarily at the same time. Where it is
non-synallagmatic, for instance, where it is loan of money.,
this is not so. The distinction is significant because a
gynallagmatic contract may yield the defendant the so-called
defence of swaeptio non adimplett contradtus .

1f, at the time the contract is entered into, it is impossible
for one of the contracting parties to perform or to desist or
abstain from doing the act he has contracted to do or not to
do, then the contract may very well ge regarded in law as
inttially impossible of performance . On the other hand,it

Sea, generally, Menwal of German Low 2 ed (1968) 1 § 215
J ¢ de Wet and J P Yeals Die Suid=-Afrikaanss Kontraktereg
en Handslsreg & ed (1978) 6. And see below pp V1ff .

The same would obviously hold good were this true of two
or more or all of the contractual parties.
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might not. For example, if I agree to pay you R20 000
within seven days for, say, goods sold and delivered, but,
anknown to me, the stock-market has slumped and I am a ruined
man, and even at the time I enter into the contract s teps

are being taken to sequestrate my estate so that I am totally
unable to pay you the R20 000 as promised, nevertheless the
contract will not be regarded in law as inftially impossible
of performance. This is because the law does not regard mere
personal inability to perform as constituting impossibility.

Conversely, I may have agreed to sell and transfer a certain
piece of land to you, but unknown to me you happen to be a
disqualified person in terms of the Group Areas Act, so that,
although I could physically transfer the property into your
name, the law will not allow it. Here the law would regard
the contract as initially impossible of performance, as
Togically it should also be if I agreed not to do something

I was legally obliged to do, such as not to feed my infant
child for a week, though such contracts are usually dealt
with under the heading of i1llegal contracts., That they can
also ba regarded as initially impossible of performance can
be {1lustrated by considering contracts to refrain from doing
something which 1t is not physically or naturally possibie to
avoid, such as a promise not to die, which, besides being
absurd, i3 also not possible to attain in the 1ight of
scientific knowledge up to the present time.

In the case of supervening impossibility of performance the
question of impossibility is regarded in much the same way,
except that here the obligation or obligations is or were
possible of performance at the time the contract was entered
into but subsequently, and before performance had bean made,
became impossible to fulfil. Here, again, physical impossi=
bility per se is not enough, because on the one hand it may
be personal to the one 1iable to perform (the debtor),which,
as 1 shall show, later, may not excuse him from Tiability.

On the other hand, performance may be prohibited by law or be




contra bonos mores,when it wil) be legally excused even
The 1==ga1 grounds of supervemng
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aontra bonos mores,when it will be legally excused even
o] though physically possible. The legal grounds of supervening
- . impossibility of performance will be examined at greater
length later in this dissertation.
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HISTORICAL SURVEY OF THE DEVELOPMENT OF SUPERVENING
IMPOSSIBILITY OF PERFORMANCE

A. Roman Law

When it becomes apparent that a party to a contract is unable
to perform one or more of nis obligations under that contract,
the First question we as lawyers ask oursalves is whether
the impossibility of performance existed at the time when the
contract was entered into or whether 1t came into being
subsequently, the former being termed initial impossibility
of performsnce and the latter supervening impossibility of
performance. This is the first major classification which
our law makes, and it is one which is also made in other legal
systems, being 2 traditional as well as a logical separation
of the two kinds of impossibility handed down to us from
Roman 1aw.

Roman law employed the word impossibilitas only in connection
with initial 1mpossibi]ity.] For supervening impossibility
it used the word aasuaz (which in this context means an
accident or chance occurence).

Roman law divided contracts into those which were stricti
Juris and those which were bona fidei, according to the forms

e W W Buckland "Casus and Frustration in Roman and

Common Law" (1933) 46 HRearvard Law Ravisw 1281; and R Feenstra
"Yarandering van Omstandigheden en Trouw aan het Gegeven
Woord, Enkele Historische Kanttekeningen," Rechtsgslesard
Magarign Themis 1972 (Ams terdam) 493 at 497.

Buckland op et 1281, As to the meaning of the word aasus

as usad in the sourcss, see Theodor Mommsen "About the
Impossibility of Performance and its Influence on
Contractual Relationships" (my translaticn%, in Bettrags

aum Obligationanrecht, (Braunschweig, 1853) vol I

pp 241-7. See also Bernhard Windscheid Lemrbuch dss
Pandsktenrechts 9th adition by Theodore Kipp, 1930 (Scientia
Verlay, Aalen, 1963 , reprint).
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of action which, in terms of the rules of civil procedure,
were available to parties seeking to enforce contractual
rights. Some contracts, such as stﬁpulaﬁwo Were sﬁw“,t@

Jurie. They comprised the older system ‘of cofi rachL i
obligations, all the contracts in this class befng un11a%eral
The later system of contractual obligations was bonae fmdgﬁ,m
and the contracts in this class were generally b11atera1}3

Stricti juris actions could lie for a certum4 or coild be
brought with the formula wnaerta.s Tn both cases the judgment
had to consist in the award of a definite sum of money (eon-
demnatio paﬁuniaria),G for until the introduction of the
ewtraordinaria cognitio procedure the Ruwan courts had no
power to order specific performance.7 They had to content
themselves with attempting to compel specific performance |
indirectly by making the judicial assessment (1itis aestmmaﬁuo)
payable in the case of nor-performance so high that it was
in the judgment debtor's interests to make the performance
promised rather than to “"buy it off" by paying the sum |
awari'ed (condemmatio pacumiaria). |

The judgment, however, could be and was always satisfied by
payment of the sum awarded.g Hence, strictly speaking, it
should have been irrelevant whether actual performance was
possible, for the Romens, like us, never regarded mare
inability to pay as amounting to impossibility of performance,

Buckland op ett 1281,

Whether certa pecunia, certum dare Or esrtam rem reddere.
Max Kaser Roman Private Law 2 ed (Durban, 1@68) 11 § 34,
(Translation by Rolf Dannenburg of the 3rd edition of.
Bomisches Privatrecht.)

Kaser op ott 2 ed 11 § 34,

See J M Kelly Roman Litigation (Oxford 19668) 69f.

1bid. See also Kaser cp eit 2 ed 11 § 34,

Dietgr Medicus "Zur Funktion der Laistungsunm0g11chkL1t
1m romischen Recht" 1969 Zeitechrift der Savigny=Stiftuny

Fur Rechtsgaschichte LXXXVI Band (Rom Abt) 67 at 92, 102=3.
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whether in the sense of impossililitas of of casus.
therefore difficult to see why impossibility of performance,
whether initial or supervening, came to be regarded as an
excusing factor,]] particularly in actions with a formula
incerta, where the judge was instructed to condemn the "
defendant in whatever he ought to perform to the plaintiff. ~

Ernst Rabe‘l]3 has pointed to certain factors wnich he feels
have played a role in the development of initial impossibility
of performance, viz the considerations of fraud, Jjest,
donation, error, fault, public policy (ie the application of

ﬁﬁh the contra bones mores rule) and lack of pecuniary damage.

The last two could equally apply to supervening impossibility
of performance. ODieter Medicus'® stresses a further factor,

viz the practical difficulcy of estimating in litigation tue

value of a non-existent res in early times, probably (as it =
was not always easy to get the defendant into sourt) a con- 5
siderable time after it had ceased to exist, The performance
had to be capable of evaluation in terms of mcmey,,]6 and if TR
no reliable estimate could be arrived at, no action could be .”f.{f?

given,

Whatever the reasons that led to the development oy the rules,

10. W W Buckland "The Nature cf Contractual Obligation "
(1244) Cambridgs LJ 247 at 248; Medicus op att 67,

11, Medicus ~p ettt 73,

12. Kaser op cit 32 11 5.

13. Crundsiige des rémischen Privatrechts (1915) 6 77, referrad .
to by Medicus op cit at 80. f

14, See also Gai Institutionss 3 97, 97¢ and 99,
15, op evt 80,
16. See Kaser op eit 2 ed I § 34,

ot s it




LG Romans recognised that impossibility of performance,
whether initial or supervening, would absolve a promisor “rom
"5 duty to perform, theugh the rule was applied differently
1 each of these two Lypes of impossibility,

-u¢ releasing effect of su. - ening impossibility of performance
“ppears o have been applied to stipulations at a fairly early
date. Thus, 1+ A promised to give B a specific res, which

was accidentally destroyed before it was due to be handed

aver to B, A was released from his obligation to give it to

"y

5 and did not have to pay B the value of the res.

Since business transactions are usually bilateral, in the
older system of Ruman Taw parties frequently gave reciprocal
stipuYatians.]7 The question now arises, what would the

position be if only one of the stipulators fcund that, through
ne fault of his own but because of cqsus, it was impossibie
for him to fulfi) his stipulated promise? In such cases
whather the counter-stipulator had done anything in fulfilment
of his own stipulation or not, the stipulator would be
released from his obligation, provided that the impossibility

I et = sl

W&S not due to his fault; but there is no clear answer in the
«arly Roman law to the question whether the counter-stipulator
w35 released from his reciprocal obligation if he had not
parformed, or, if he had performed, whether he could recover
uhiat he had already given. The only text which at first
glance appears to be relevant is 2 12.7.1, which reads:
“Hhether the promise was made without consideration in the
haginning or was made in consideration of a promise which has
ﬁerminated.la or failed, to take effect, a cendictio will lie
for the recovery of anything paid under it“,19 but, as

e T T R

. 7 . by
o bt iy o o e s e iy
. S e o

Buckland "Caaue and Frustration in Roman and Common Law® op ott 1281,
sire uses the word “exhausted" .

e trgnstetio:




Buckland points out,zo mthat refers merely to non-performance
and should not be confused with release by cqeus." 1t would
seem that the other party would still be bound, and there 1s

no indication that an equitable release, whether by ewoeptie
doli or otherwise, was applicable. The release was only of
the party whose obligation had become impossible of performanc.
and nothing more, :

The question whether release of one party by casus would
absolve the other of his duty to perform his reciprocal
obligation arose directly in the case of the condiotiones ,
particularly the eondictio ob rem dati, Of aondietio causc
data causa non secuta as it was known to Justinian.

In classical Roman law only certain kinds of agreemen. were
legally enforceable. A contract which did not fall into one
of the recognised legal categories, such as a contract for
mutual services, exchange or a similar transaction,zx was
incapable of being enforced, and if one party had performed
he had no means of compelling counter-performance by the
other. To alleviate the injustice thus occasioned, the

civil law provided the condictio ob rem dati to engble th:
party at least to recover what he had given under the
unenforceable contract, thus creating a un11at§ra1 obifgatic.
to perform analogous to that under atipuzatio.“g And, as
Buckland points out, "we should thus expect here, as there,
however unfair it may appear, casus would relieve the recaivi..”
of his obligation to perform what he had promised under the
unanforceable contract, "and, since this was relesse and -
more, the receiver would be under no obligation to restoy.
what had been received. And so it is laid down in varfedr

20. Buckland "Caswe Md Fristyebicn fo D oLt Tl T e e ML B
21, Idem 1282. | |
22, Idenm.
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texts."23

Thus in D 12.4.3. it is provided ‘tHat T
a certain obligation in your favo
manumit a certain slave, and the §1
of yours betore I have performed, ybu may nevertheless bring
an action to compel performance.

There are texts to the contrary (for example D 12.4.16 ) and
aven texts where disagreement on the point is adverted to

(for example, that between Calsius pat-~ and filius, 4 between
Aristo and Ce1su525 and between Jul1 : Maurician™ ), dut
the contrary text527 mostly relate to the promise of a dos
where the marriage hds since become impossible (in which
equitable solutions are common) or to donatio sub modo (in
which generally the transfer of the property donated 1is
conditiona1)‘28 As Buckland points outczg "The weight of the
texts, at least in commercial cases, is heavily against

23. Idem.
24, JIdem 1283 nlZ.

25 Hans-Peter Bendhr Das sogenamte Synallagma in dan
Xons ensualkontrakten des klassischen romischen Rechts
(Hamburg 1965) 14.

26, Idem.

97, For example D 12.4.16 5 12,7.5 3 27.6.4 (awg); 39.5.2.7f.
The texts show that a buyer is able to defend himself
with the aid of an emceptie (for example,the saceptio
marels non traditias) 1T he has to pay for a rss as the
result of a stipulation and has not yet received the res
(Benohr o? eit 54), but this does not refer to cases of
impossibility at all.

p8. Buckland "Casus and Frugtration in Roman Law" op eit 1283, See also
T Mayer-Maly "Perpstuatio obligationis: D 45.1.9.1 " 1956
Tura 6 at 12,

29, Idam.

.
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recovery from the recipient of performance upon rejease by
casus.“30 It seems, then, that retention was the genaral
rule in the field of stricti gurts vrelations, including the
and that equitable relief was only

condictio ob vem dati,
nen-commercial

sporadically applied, and then generally in
cases.31

The position was otherwise in the later bonae fidet Jjudietas
although the same rule was applied with equal rigouy. "Casus
in Roman Law was essentially unilateral in its effect. If
both parties are relieved by easus, it is only where the

aasus makes both performances impossible. That the other
party is also released in most bona fidet contracts rests

not upon release by ecasus, but on the very different principie
that sz fide bona a party ought not to be called upon to pay
for a service he has not had"3' or, if he had already paid,
that he ought to recover anythiang paid for the performance
which had become impossib1e.33 Bona fidas in Roman law was
not merely restricted to absence of fraud. It even went
beyond requiring each party to do all that is necessary to
Ful1fi1 the purpose of the contract and to refrain from doing
anything which would defeat or nullify that purpose. Each

ig obliged to do what he can to fulfil the reasonable

30, 1t is not proposed to deal with the difficult texts, for
example 0 19.1.50, about which there is much controversys
see H R Bendhr op eit 82f; David Pugsley "p 19.1.60" (unpub-
1ished) and R Hoelink Periculimn est Empﬁoris,$Haar]em
1928). 1t was probably, as Bendhy says, a "welfare lesz"
(ep ait 86).

31, Buckland "Casus and Frustration in Roman and Common Law'op et
1%87‘ See also generally on this topic G Hartmann 1884 Johrbuch
Pl Dogmatik 417,

32‘ l‘b‘i’di

Tdem 1288.
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expectations of the other contracting party.34 The development
of the concept of bona fides seems to have been accompanied

by and probably connected with a dawning realisation of the
mutually interdependent nature of performance and counter-
performance, certainly in some of the newer, consensual

contracts that had come into being.

Synallagma is a useful modern term employed to describe this
mitual interdependence of reciprocal ob1igatﬁons.‘ It was
originally a Greek word with a very wide and indefinite

area of meaning,36 and although it was used by the Roman
jurists Labeo and Aristo it was not used by them in the more
restricted and specialised sense found here,37 Nevertheless
the synallagmatic nature of certain contracts, notably
locatto conductio and emptio vand¢t¢0,3' came to
be recognized and enforced by the Romans eyer more as time
went by, although retarded by the shortcomings of the
procedural remedies available.

A modern writersg has classified synallagma into three types -
genetic synallagma (which is to the effect that if one
obligation does not come into being then the counter-obligation
will not be craated), conditional synaliagma (where one
obligation expires, the counter-obligation will also disappear)
and functional synallagma (if the fulfilment of one

34, Buckland "Casus and Frustration in Roman and Commgn. Law" op esd 1286;”' o
kaser op ett § 36 1I1 1; Feenstra op eit 5043 Benbhr op att 26-7. 8 %
3

38, Indeed, it was not ysed in this sense until the six-
teenth century (Benchr op cit 118), For modern exafiples

of its application in our law, see Hauman v Fortds 1914 S
AD 203 and Kosnig v Johnson & Co Led 1935 AD 262. % %

36, Bendhr op oit 8. |
37. Idem 8 n 16 and 19, =

£

SPehrear

38, Idem 100,
Bendhr op eit.
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obligation is demanded, then the counter-obligation has to be
v . satisfﬁed)i4g “genetic synallagma would appear to relate
exclusively to initial impossibility and cases where there
has been an initial failure of contract, and so does not
concern this work. It is principally into the field of
conditional synallagma that cases on supervening impossibility
of pérﬁbrmanta fall. The analysis, however, though interesting,
is mot of much importance to this work. 1t will be sufficient
. say that as a result of the growing importance of the
notion of bona fides there gradually developed a concept in
classical tfmes4] that performance and counter-performance
were, subject to certain exceptions, interdependent.

This was particularly so in the newer, consensual contracts
of Tocabio econductio and emptio venditio, where, howevers a
dﬁ@t??ﬁé‘df pisk (psvdeutin) evolved. The relationship
bétween the doctrine of risk and the rules relating to
supervening impossibility of performance will be examined
more fuily later, but it may here be stated that it provided
ap exception to the notion of‘sy%ulidgma,42 whereas the
doctrine of impossibility of performance falls within the
concept of symailagma and, it is submitted, developed as a
part of it. | |

R RS e S A

A p-12.4.16 illustrates the difference neatly. In this

T passage Celsus magines @ situation where I give you a sum
of fioney 1f you will give me the slave $tichus. According
to Cejsus, this transaction is not a sale but a case where

the condictio ob ram dati re ron secutd would apply. He
then premises three possible events, the first of which
cofis titites supervening impossibility of performance, namely B 1

40. Idem 1. - B
41. Idem 34, 39, 45, 94, 114, 116 and 118; see also 100, g
42, Idsm 97 and 117,
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that Stichus had died after the conclusion of the contract
with you and before he has been handed over to me, and
concludes that 1 would have the right to recover the money
paid over to you. The express explanation that the trans-
action is not to be judged on the analogy of sale is
important, for otherwise the rule periculum emptoris wWould
apply and a buyer of Stichus in those circums tances would
have no right to recover his purchase price.43

In lease, also, the doctrine of risk (pericutum) resulted

in exceptions to the strict mutual interdependence between
performance and counter-performance. For example, if a
tenant farmer was unable to produce a crop because of vis
magor, such as floods, landslides, night frost, excessive
heat, or devastation by Roman or alien soldievs or by robbers
or pirates, he was excused from his obligation to pay renta1.44
There was, however, no release arising from disadvantages e
ipsa rei oriantur, such as the "f£1ipping over" of wine, the
destruction of crops by insects or the choking of crops by
weeds, because these causes of damage were regarded as
falling more within the tenant's sphere of 1nf1uence.45

The synallagma was then forced into the background by the
doctrine of risk in both emptio venditio and locatio

eonducﬁio46 wherever that doctrine applied. As Benohr puts
it: "Here a ruling is favoured which takes into account the
financial factors in a better way than the strict principle

43, Idem 91.

44, Idem 106-17; see also Buckland "Casus and Frustration in Roman and
Common Law" op eit 1285, Modern South African cases regard these as
instanhces of supervening impossibility of performance;
see pages 90-2 below.

45, Benbhr op eit 107, 118,
46. This included Zocatio conductio operarum and locatio

conductio operis factendi, see Buckland "Casus and
Frustration in Roman and Common Law" op ait 1290, 1293,
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of the synaZZagma.”47 possibly, if I may hazard a guess,
commercial practice had much to do with the development of
the doctrine of risk (particularly in sale), much as 1t has
in modern times with the emergence of the expedition theory
of acceptance sent through the post, and this practice no
doubt rested to a large extent upon commercial convenience
and acceptable public policy.

But, quite possibly, it also had its roots in Tong-standing
tradition, and Buckland 2 has suggested that if sale was a
simplification of two stipulations, as is sometimes contended,
the fact that only the stipulator whose promise had subse-
quently become impossible of fulfilment was thereby excused
from his obligations, whereas the counter-stipulator was not,
might account for the exceptional rule that the pisk in the
mare passed to the buyer even though there had been no transfer
of ownership in the merz to him; the rule of the old strictt
{uris reciprocal stipulations impressing itself by tradition
and usage, as it were, on the later bonee fidei contract of "
sale.

Leaving out of account the rules of periculum, the general
rule of Roman law, then, was that a bonae fidet contract
which had subsequently become impossible of performance on
one side in effect released both parties from their duties
to perform under it, and, if one party had already performed
before performance by the other became impossible, he could
recover nis performance, or ai any rate, if that was no
longer possible, the anrichment gained by the other.

op eit 108 (my translation); also 117-18.

See remarks idem 117-18; for example, in lease, as we
havg sgen, the "sphere of irFluance® notion prevailed.
Benohr says that the reasons were probably Targely
social (op ott 108).

op eit 1281 n 6.
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This general rule, however, was subject to certain qualifi-
cations ~ qualifications which, because they apply to

casus and not to the concept of bona fides, also applied to
contracts stricti Jjurts; namely -

(a) the impossibility of performance must not be due to the
fault of the party whose performance has become
impossible; and,

(b) performance must be objectively, and not merely
subjectively,sn impossible.

Let me briefly examine each of these in turn,

As has been seen, notwithstanding the fact that in all cases
the award had to consist of a definite sum of money, super-
vening impossibility of performance released the debtor from
his obligation to perform (except, of course, where the actio
was 1n respect of cerva pacunia), This was not the case
where the impossibility was due to the debtor's own fault.‘

Here a distinction was made between the formula tnecerta and
an action for a certum. Where the action was brought with a
formula incsrta, with or without the insertion of the phrase
"ap fide bona", the culpable destruction of the object
primarily owed did not discharge the obTigation.52 If the

50, These terms are axamined by Windscheid op att 264 n 1,
who rejects Hartmann's objections to their use,

51. As Mayer-Maly says o 2t 931 "The absolution of the
debtor 1s unreasonable if he has to account for the
impossibility himself." As we shall see later,the
principle that the debtor is released if he cannot be
blamed for the impossibility is not an absolute rule
(see Windscheid np ott 264 2 (a)).

52, Kaser op oit § 37 1 3a.
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debtor failed to perform properly, owing to circumstances for

which he was responsible according to the standard of
Tiability app]icab19,53 he was held liable for the creditor's
interest (interssse). Liability for damages in the case of
part or defective performance was automatically included in

these actions.

On the other hand, in strict obligations for dare OF raddere
of an individually ascertained certa res the destruction of
the thing should Togically have released the debtor, because
she dare oportere in the formila presupposed the continuous
existence of the thing which was owed, notwi thstanding the
aestimatio pecuniaria. Nevertheless, when the impossibility
was brought about as a result of the fault of the debtor, as
early as the time of the jurists of the late Republic a legal

fiction came into operation that had the effect of notionally
continuing the e This perpetuatio

obligationts pro
the standard of 1iability app]icable,s

xistence of the res owed.
yided that if l.e debtor was, according to
8 responsible for the

53. As to which, see below 25T.
54. Kaser op cit § 37 1 3a.

55, Idem§ 37 1 3a.

56. Idem § 37 1 2. See also Medicus op eit 70.
Mayer-Maly says op oit 811 "The unbearable consequences
of a ruling Lrpossthbilium nulla est obligatio in the
case of a performance hindrance set up by the defendant
led as early as the time of the pre-Classical jurists to
the acceptance of 8 'perpetuation’ of the liability in
spacies debts which were strieti Jurts."  This may not
be quite accurate, because nparpetuation” only applie
to cases of supervening impassibility (see be\owg
as we have seen,the concept of {mposaihilitas according
to Buckland applied only to cases of initial impossi-
bility,though the concept of casus had a broadly
analogous effect where the impossibility occurrad after

the conclusion of the contract.

57, Kaser op ott § 371 2.
As to which, see Tater at 25f.

whereas,
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destruction of the thing, the creditor could proceed as 1f

the res were still in existence at the vime of litis

contestatio, su that the formulary dare oportere remained
., 59

valid.’

Even here, of course, the judgment against the debtor was to
pay the assessed value of the res. There was no room fin

these actions for an award of damages. If the object owed

was in fact given, but in a defective condition, from the time
of Julian the reduction in value could be claimed by the
strict action for dare, and the same held for an incomplete
performance. Before Julian's time the creditor was restricted
to the aqetio de dolo, the action for redders being justified
by the fiction res detsrtor raddita non est reddita.

Thus, for example, if I promise to give you the slave Stichus
and then ki1l him before handing him over, you could still
bring your action, and I would be obliged to pay you the
value of Stichus, who was kept notionally alive for this
purpose by the garpatuatio,61 which was an extension of the
alausula dolt.

Just how the Roman law came to develop this doctrine in this
particular way is a bit of a mystery. The perpetuatio
obligationis applied only to supervening impossibility of

Kaser op ett § 37 1 2,
Ibid and D 13.6.31; 16.3.1.16,
Medicus op et 71,

rdem 72. The fault did not give rise to a new obligation
even after the perpetuatio disappeared. The old

obligation ig preserved, the duty of nerformance remaining
legally the same, The fact that a money equivalent of
performance is exacted from the debtor is merely an
expedient (Windschetd op eit 264 n 7). See also Huber
Hedandaagse Rechtsgelesrdheyt (translated by Percival Gane)
1.38.3.
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performance.63 Initial impossibility of performance seems to
have been recognised as a ground for release from as far back

as our sources go, without any exception similar to the
serpetuasio.5% Wy, then, should I be free of all 11abiTity

if T First ki1l Stichus and then, knowing you are unaware of
that fact, promise him to you? Why was Stichus in this instance
not to be kept notionally alive for the purpose of founding
Tiabi1ity?

As has been seen, the perpetuatio obligationig Was an
extension of the elausule dolt, and, according to Medicus,
the olausula dolé would not only in its future tense refer
to the subsequent destruction of the res but in its present
tense also to its destruction before the promise, as the
promise itself would constibute dolus if the promisor had
destroyed the res himself before he made the promise. In
theory, then, the perpetuatzo obligationis should have applied
to initial impossibility of performance too, unless, of
course, the slave Stichus was a figment of my imagination

and had never existed at all in fact66 - but this was not the
case.

It has been suggested that the reason for the distinction

may very well Tie in the fact that it is supposed that under

the old lsgis actio per sacramenium in per procedure the rss

or something (such as a part of it) symbolising the ras had

to be produced;6 but that cannot be so, for it would have

applied equally in cases of supervening and initial impossibility,

63. Idem 74.
64, Idem 71,
65. Idem 72.
66, Idem 73.

67. Kaser Das Romische Zivilprosesrecht (Mnchen 1966) 89,
referred to by Medicus o eit 74,
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.. ... as has beer .uow., «as i - the case. 1t would also
heve apptiea to cases of subjective and obsective impossibility
and to a promise to deliver a res in possession of another,
which, as will be seen, was also not the Taw, As indicated
earlier, Medicus submits thatv the real reason lies in the
macktea’l difficulty in fixing the iitie agwtimatic in early
Phras . L ohe nuts itr "To exoress it in positive terms, the
corpriuatio ovligationts restricts itself to those cases in
by the peyformante res existed in a performance-fit state
¢ el wime previously and therefore also had a veal
1k &r%ca‘"ﬁc 't is true that in cases of {mpossibility
ne rorant 2sces: the monetary value of the res 1f one takes
it dis actva’ cendition, but why draw a line at the moment
tl ontrecr i¢ iormed? if‘Stichus had been killed moments
he oo the stiputaiion war given and you found out this fact
oweils after I had ~tipuiated, how could it be more
CUER et fe oaredve oY oa 14tde agetwmatio than in the case of
cayren 1osi at ser after 1t is promised, where months
(ape s B ihe oo bocomes known?70

T veas it hotous cisthnstion is obscure, but it may lie in
qn difTerent «ines along which the notions of “mpossibilisas

ant cusus GaVeiaped, in considerations of policy such as the
des that & contract of sale must have a certain and definite
hject-mettay Loon wi.ich te operate, and in Roman ideas of
sepopgthitity owh b 4 need not examine here.

‘ol awrderting between faull and accident does not appear to
Leve heen very clearly defined in Roman law. In the strictest
hewe . Tov instance the aetionee ex stipulatw, and in

BT R

SO s e 74““&.

KR ENT

sedicus expiaine this, apparently, by saying it is a
"rather rough and ready classification . . . not too
musual 1o the ~arly Roman Law" (cp ettt 79 - my

y -
prane fett e
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condictiones, the debtor was, according to i Cry
only in the case of dolus.

According to the examples given in the Code, the classical
jurists seem to have assumed a 1iability if the debtor had
made performance impossible by his intentional act (fnagrg}
or if he had knowingly delayed the possible parformance.’”
But it was liability for dolus in an objective sense, in
that conduct was construed as intended if, for exampie, th:
debtor had acted in ignorance of his obligation, and even éj
he could not have acted otherwise under the circumstancaes.
In isolated cases liability was extended to culpa, but th’
was probably c:1vas.sv‘c~=.ﬂ,7ar because in earlier times only
Tiability for dolus and liability for custodia existed it
the field of contractual and quasi-contractual responsipi®ity.

Liability for custedia was imposed on bhorrowers "and, further-
more, on those who, like the launderer {fullo) and the mender
of garments (sareinatcr), received things to be worked uon,
the ship-master, innkeeper and stable-keeper (nauta. caupo &t
stabularius), the lessor of a warehouse, the inspector who,

in his own interest, received things for examination,
presumably also the vendor before delivery, the lessee of 2
thing, the partner who had to work upon things belonging te
other partners, and perhaps also the pledge-creditor.”

op ett § 111 4,
Ibid. See also £ lz.i.5.

Ibid § 36 111 4., See also Keenty v Johnson & Co Ltd 193k
AD 262, explaining Innes CJ in MacDuff Co (Liquidator

of ) v Johannesburg Consolidated Investment Co,, 1924 AD

573 and Pothier Traite des Obligotiome 3 6 3 para 625.

Kaser op oit § 36 IIT 4.
Ibid § 36 111 5,
Ibid § 36 I11 3, See also e
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condictiones, the debtor was, according to Kaser,7] Tiable
only in the case of dolus.

According to the examples given in the Code, the classical
jurists seem to have assumed a Tiability if the debtor had
made performance impossible by his intentional act (facere)
or if he had knowingly delayed the possible performance.

But it was 1iability for dolus in an objective sense, in
that conduct was construed as intended if, for example, the
debtor had acted in ignorance of his obligation, and even if
he could not have acted otherwise under the circumstances.73
In isolated cases 1iability was extended to eulpa, but this
was probably c]assica1,74 because in earlier times only
1iability for dolus and 1iability for custodia existed in
the field of contractual and quasi-contractual reSponsibiiity.75

Liability for eustodia was imposed on borrowers "and, further-
more, on those who, like the launderer (fullo) and the mender
of garments (sarcinator), received things to be worked upon,
the ship-master, innkeeper and stable-keeper (nauta, caupo et
stabularius), the lessor of a warehouse, the inspector who,

in his own interest, received things for examination,
presumably also the vendor before delivery, the lessee of a
thing, the partner who had to work upon things belonging to
other partners, and perhaps also the p1edge—creditor.“76

71, op ettt § 111 4.
72, Ibid. See also D 12.1.5,
73, Ibid § 36 111 4, See also Koanig v Johnson & Co Lid 1935
AD 262, explaining Innes CJ in MacDuff Co (Liquidator
of ) v Johannasburg Consolidated Investiment (0., 1924 AD
573 and Pothier Traite des Obligations 3 6 3 para 625.
74, Kaser op eit § 36 III 4.
75, Ibitd § 36 111 5,

76. Ibid § 36 111 3. See also Benohr op eit 89-90,
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condictiones, the debtor was, according to V';er,71 Tiable
only in the case of dolus.

According to the examples given in the Code, the classical
jurists seem to have assumed a liability if the debtor had

made performance impossible by his intentional act (facere)

or if he had knowingly delayed the possible performance.

But it was liability for dolus in an objective sense, in

that conduct was construed as intended if, for example, the
debtor had acted in ignorance of his obligation, and even if

he could not have acted otherwise under the circumstances.73

In isolated cases 1iabiliiy was extended to eulpa, but this

was probably classica},74 because in earlier times only
1iability for dolus and 1iability for custodia existed in

the field of contractual and quasi-contractual reSponsibility.75
Liability for custodia was imposed on borrawers "and, further-
more, on those who, like the launderer (fullo) and the mender
of garments (sarcinator), received things to be worked upon,
the ship-master, innkeeper and stable-keeper (nauta, caupo et
stabularius), the lessor of a warehouse, the inspector who,
in his own interest, received things for examination,
presumably also the vendor before delivery, the lessee of a
thing, the partner who had to work upon things belonging to
other partners, and perhaps also the pledge-creditor."76

op eit § 11 4,

Ibid. See also D 12.1.5.

Ibid § 36 111 4, See also Koentg v Jehmson & Co Lid 1935
AD 262, explaining Innes CJ in MacDuff Co (Liquidator

of ) v Jonannesburg Consolidated Investment Co., 1924 AD
573 and Pothier Traite des Obligations 3 6 3 para 625.

Kaser op eit § 36 III 4.
Ibid & 36 111 6.

1hid § 36 I11 3. See also Benchr op ett 89-90,
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Originally liability for custodia was absolute, because, in
practice, damage was occasioned generally as the result of
defective care in guarding the thing, and thus of negligence.
"Only certain typical situations of innocence were excluded;
the following have been transmitted to us: fire, shipwreck,
inundation, collapse of a building, earthquake, riot, pillage
by the enemy and gangs of robbers, also the natural death of
a slave or animal."® As Kaser points out, the classical
jurists may have found justification for the liability in the
express or tacit assumption of a warranty to care for or guard
the thing efféctive?y.79 "Liabi1ity for damage occasioned by
animals , . . and for the escape of slaves who had to be
quarded . . . was included in oustodia-1%ability."S

77

It was a controversial point among the classical jurists
whether 1jability also lay in the case where damage was
occasianed to the res by a third party.s] "Where a debtor had

to expose a thing to perils under a contract (e.g. in carriage
of goods by sea ., . . ), this kind of liability was exc]uded.“82

Kaser op oit § 36 111 3. See also Benohr op cit 89
and Windscheid op ot 264 n 9.

Kaser loa eit.

Itbid. See also Windscheid op eit 264 n 9, where he
polnts out that the custodian was Tiable except in cases
oY damnum fatale, vis major Or easus cul resisti non
potest.

Kaser toe eit.

fiid, Maturally the debtor had to cede to the creditor
all claims which he had against third parties responsible
for the loss (Pothier op eit 3 6 4 para 635) including
all insurance claims (Windscheid op et 264 n 6 rule 5).

Ibid. And even where the damage or loss was
deliberately occasioned by the carrier in such c¢ir-
cumstances he could be excused, eg where he was forced
to jettison cargo to save the ship and remaining cargo.
Benohr op ait 99 and 116,
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There were certain other instances of warranty where
1iability arose irrespective of fault; for example, where a
contractor or a partner was assumed to have warranted that he
had the necessary professional skill and, therefore, was held
to be liable for <mperitia.

The early liability for dolus hardened and extended into a
1iability for culpa in the bonas fidei judicia.®® "After

an early post-classical tradition one attempted to make up a
clumsy and incomplete scheme of the standards of liability

by assuming that the party who was not interested in the
legal relationship, was liable for dolus only, whereas the
party who was so interested was to be liable for éulpa as
well (so-called 'principle of utility' . . . )",except in the
case of the mandatarius, the tutor and the negotiorum gestor,
who were also liable for aulpa.gB The question arises whether
the fault of which the promisor was guilty and which brought
abn t the impossibility of performance could 1ie in an act
of omission as well as one of commission.

The answer given by Mayer-Maly is "yes". "Only an obligation
directed at facere [ﬁoweveﬁ] can be continued in existence
through omissive culpa" (in addition to commissive auZpa).86
It appears that an opinion which regarded omissive culpa as
founding 11ability in a wider field did not prevail,®’
Following Kreller, Mayer-Maly is also of the opinion that
culpa was regarded objectively as " being "an offence
against that which is necessary in conoreto for fulfilment

83, Ibid.

84, Idem § 36 111 5.
85. Idem 8 36 LII 5.
86. opait 9.

87. Ibid. See also supra.
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of the ob1igation”,88 thus indicating the influence of the
concept of bona fides on the development of the notion of
culpa.

In the bonas fidei judicia the creditor was, in addition to
an award for his Znteresse, "indemnified for all other lcsses
which resulted from the debtor's breach of his duty under

the concrete obligation to show good faith and care",

In the Eastern Roman Empire the concept of culpa was still
further developed under the influence of Greek philosophy

and Christianity into a tendency to base all 1iability on
fault (although it must be admitted that the first giimmerings
of the nction appear in classical times).90 The general norm
then was that a debtor was liable for dolus and eulpa , both
of which acquired a new meaning in that they were taken to
imply an element of moral blameworthiness, which did not
permit too rigid a classification, but required an individual
assessment in each particular case.9

“In dotlus (fraue) the element of malice came to the fore.
Culpa now comprised any blameworthy behaviour, especially the
unintentional fault, negligence, irrespective of whether it
mani fested itself in positive acting or in an omission. This
purely subjective eulpa included a dereliction of duty; a
general duty of care (diligentia) was on the debtor, the
culpable disregard of which constituted carelessness
(negligenvia)§"92 This latter was tantamount to culpa and

Ibid 13,

Kaser op eit § 37 1 3 b,
Idem § 36 IV 1.

Windscheid op cit 264 n 9,
Kaser op ctt 8 36 IV 1,
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the very opposite of diZigantia.93 Despite the fact that a
rigid classification was not possible, there remained a
gradation of standards, frequently based on traditional
distinctﬁona,94 which briefly were:

(a) Utmost care (exactissima diligentia), mainly imposed on
those who in classical law had been liable for custodia}
they bore the strictest 1iability and were responsible
for even the slightest degree of negligence. '

(b) The ordinary principle of 1iability for both dolus
and culpa applied, the latter being measured by the
well-known standard of the diligens paterfamilias, @

L™ criterion obyviously derived from Greek phﬂosophy,.90

(c) A lower standard, which was often imposed, viz
diligentia quam suis rebus adhibere solaet (the so-
called liability for culpa in concreto); sometimes
Justinian construed this standard as & duty of the utmost
care, but that is not particularly relevant for my
purposes here,

(d) The lowest contractual responsibility was 1iability for
eulpa lata (nimia negligentia) or gross negligence;
although it was said oulpa lata dolo aequiparatur, dolus
was retatred only for delict.

" But even if there was culpa so that the obligation was
perpetuated, the promisor could be freed of his Jiability if
a larger overlapping accidental damage had been accasionad to

3 B !g‘
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93, Ibid.
94, Idem § 36 IV 2. i
95. Idem § 36 IV 2a. |

96. Idem § 36 IV 2b.
97, Idem § 36 IV 2¢.

93, Idem § 36 IV 2d, 2e. See also, generally, Windscheid
op eit 264 n 9.
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the ree, provided that at that time the promisor was not in
mom.99 This even applied to wilful damage.]OO Thus
Mayer-Maly points out that if a slave has been sold, and
subsequently the seller sells the slaye again and delivers
him to a third party, even this second doZo sale will not be
surficient to "annul the freeing effect of the death of the
s]ave“.m1 He points out, however, that neither Plautius
nor Jtaulus "nor the formulation of the constitutio by the
vetaris laid claim to the correctness of all the logical
consequences " of the rule, "but concentrated instead only on
the general rule".]oz

Perpetuatio also applied where the impossibility of performance
arose after the debtor was in mora. The rule provided that

if per debitorem stetit, quo minus daret (e if the destruction
of the thing was due to the debtor's fault or if it took

place after the debtor was in more), the performance res was
notionally kept alive until Zitis contastatio.

=TT

Pernicem3 emphatically states that culpable destruction of
the obligation and mora had nothing in common, though clearly
they would appear to be logically related, for were it not

for the debtor's neglect to perform ... obligation timeously
the subject-matter of the contract might not have been
destroyed. Furthermore, both found a place in the perpstuatio,
though it is impossible to decide which occurred first.
Mayer-Maly points out that the culpable destruction of an

A
.
m&\'
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Mayer-Maly op eit 17 and see below p 26 for the effect
of mora.,

hid.

Ibid (my translation).

Idem 1718 (my translation).

Labeo 22 133, referred to by Mayer-Maly op cit 18.
Mayar-Maly op ciF 18.
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obligation is non-remediable, whereas mora, on the other

hand, is considered by some to be remediable; he goes on to
say that mora camne to be regarded as a failure in performance
because of the "indisputable, logical, legal realization

that 1?85 performance is only a substitute for the performance
owad", '

The perpetuatio obligationis wWas also uszd to exclude mere
temporary suspension of the duty to perform.]06 In this way
Roman law recognised something analogous to our present-day
notion of temporary impossibility of performance.107 As
Pasquale Voci]o8 points out, the problem of temporary
impossibility of performance of a stipulation had received
(lose study by Paulus and Celsus., Paulus postulates two
hypothetical cases:

(1) Where A promises B a ship, which is later destroyed.
The obligation starts off by being valid, but is later
extinguished. The destruction, however, may not be
final; for example, it may be possible to repair the
ship. Paulus says if it is reconstructed of the same
materials of which it was previously made, it reacuires
its original identity. The impossibility is terminated
and the obligation of the stipulatic revives; the
obligation was temporarily impossible of performance and
the stipulatio merely temporarily invalid. But if the
ship is reconstructed according to a different design
(or, presumably, even if it is reconstructed to the same

Following K Wolff Grundniss des Gierveiches Bd%gerliahss
Rechts (1948); see Mayer-Maly op ett 18.

Medicus op etit 86-7.
Idem 87,
Le obbligasicni Romani (corso di Paulette) 1l contenuto

?gll’ obligatio 1 1 (Milan 1969) (Prestasione possibile)
0. '




28,

design but of different materia]slog} it becomes a
different ship, and the obligation will not revive

but will be regarded as having been finally extinguished,
just as it would if the ship cannot be reconstructed.

Where a promised slave was captured by the enemy Of
escaped from his master before delivery. The obl1i-
gation was not nullified, but action to compel delivery
of him could be taken only when the slave had been
recaptur:d¢]10 (It must be admitted, however, that

the words valere emptionam et stipulatiorem Can also
mean that before repossession of the slave it was
possible to sue successfully for his value.]11)

Celsus posed two further hypothetical cases:

(i) Where a thing is promised which later becomes extra
commercium, or a slave is promised who later becomes
freeman, in each case the promisor not being
responsible for the change in status. In both these
cases the obligation was extinguished but reappeared
if the thing later became negotiable or the freeman
once more became a slave. No mention is made of the
length of the period of impossibility; hence, pre-
sumably, the Romans, unlike ourselves,]12 did not
regard a period of temporary impossibility as
permanently invalidating the contract after a reasonable
beriod had elapsed, even if the inhibiting factors
ware subsequently removed.

See the interesting parallel case referred to in
Schorer's note to Grotius' Inleiding tot ds Hollandsche
Rechtegelserdhayd 1.3.47.1 (Masdorp's translation 2d
ed Cape Towi 1888).

Sea also Medicus op edt 87-90. Temporary impossibility
also applied to cases of concursye causarwm, See
Medicus op eit 77, See also Benohr op ¢it 72-3.
Madicus op eit 89,

See eg Berstta v Rhodesia Railways Ltd 1947 2 SA
1075 (SR) 1082 and see Chap 7 (pp 163Ff) below,




(1) Mhere a piece of tand is promised on which iater and
before transfer to the promisee a building °s erected.
Celsus says that in such circumstances the obligation
is extinguished, but that if the building is destroyed
the obligation would reyive. As might be expected,
Paulus disgrees with this canclusion, but maintains

there is relative impossibility of performance in this
113

case.,

A similar sort of suspension, but not extinction, of the
obligation arose in the case of vadimonium, & kind of
recagnisance entered into by a Titigant tu secure his due
appearance at the hearing of the case. If the promisor was
absent owing to his wife's pregnancy or to his presence at
s relative's funeral, his promised payment was not exacted

but was held in suspense against his appearance in due couwa:e.”4

S a— e

(b) Performance must be objectively impossible

First, performance had to be substantially impossible. As
Mech‘cus”S says, "nullity does not apply if the disturbed
transaction remains performable with reasonable changes ",

SR U S S,
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secondly, the obligation had to be wholly impossible of
performance. If 1t was merely partially impossibls, the
obligation was not extinguished, and the promisor had to
perform what he could of the obligation and cimpel .ate the
promisee for what he could not perform.1] The obligation

See Voci op eit 130, A reference to the texts, viz
p 32.79.2.3 and D 46.3.98.8, does not seem to support
the conclusion in its entirety.

Kaser op eit § 36 IV 2d.

op eit 92,

Pothier op ¢it 3 6 2 para 623 and 3 6 4 para 634; but
see Windscheid op eit 264 n 2 ruies 6 and 8, See also

below p 150f, where the matter raised here ic dealt
with in more detail.




atd not be wholly imwpu »ible ui performance, however, where

the obligation related to a genus Or an indeterminate
res, ie a rea not particularly specified;

1

the obligation consisted of alternative performances,
only one of which had become impossible of fulfilment,
as the remaining alternative simply became the

promise due;]18 or

in consequence of the circumstances which made the
performance impossible, the promisor received compen-
sation or at least a right to compensation for Toss of
the thing due, for here the promisee could demand the
compensation received by him or cession of the right
Lo demand it.119

“wirdly, mere difficulty of performance or personal incapa-
Hi1ity of the debtorlzo wWas insufficient.12] In facere
obligations the distinction between impossibility and mere
personal incapability was lost in case: where the person of
the debtor was important, that is, in modern legal terms, in
cases which require the performance of highly personal duties,
and the promisor was absolved, for example, where a portrait
painter had been accidentally blinded. On the other hand,
performance was considered impossible if it could be done only
by exceptional effort or by the employment of very extra-
ordinary resources or 1f it was within the power of only a

122

e i

P@%hﬁgr op ¢it 3 6 2 para 622} Windscheid op oit 264 n 2
rulae 7. ‘

E A r e e T R S -

Pothier op cvt 3 6 2 para 62:,
Ihid 3 6 4 para 635; Windscheld op et 264 1N 2 rule 5.

Which cannot always be clearly separated, see Medicus
op ¢ttt 85,

Tdem 1003 Windscheld op it 264 1 1.

Madicus op ait B4,
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would not be wholly impossible of performance, NOwever, where

(1) the obligation related to 4 genus Or an indeterminate
; o eesaa T
ras, ie a res not particularly necified;

(i1) the obligation consisted of alternative parformances
only one of which had become impossible of fulfilment,
as the remaining alternative simply became the
promise due;118 or

in consequence of the circumstances which made the
performance impossible, the promisor received compen-
sation o at least a right to compensation for loss of
the thing due, for here the promisee could demand the
ompensation received by him or cession of the right
to demand 1t.119
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nirdly, mere difficulty of performance or personal incapa-~
bi1ity of the debtor! 20 was insufficient.'?! In facers
obligations the distinction between impossibility and mere
personal incapability was lost in cases where the person of
the debtor was important, that is, in modern legal terms, in
cases which require the performance of highly personal duties,
and the promisor was absolved, for example, where a pertrait
painter had been accidentally blinded, On the other hand,
performance was considered impossible if it could be done only
by exceptional effort or hy the employment of very extra-
ordinary resources or if it was within che power of only a

117. Po%hiir op eit 3 6 2 para 6223 Windscheid op nit 264 &
rule 7,

118. Pothier op eit 3 6 2 para 621,
119. Ibid 3 6 4 para 635; Windscheid op at# 264 © boouge

120. Which cannot always be clearly separated. see Mediou
op eit 85,

121. Idem 1003 Windscheid op et 264 0 1
122, Medicus op cit 84,

122
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few exceptional persons.]23

While in general a promise was effective despite the
incapacity of the cieb*cor,]‘24 there were exceptional cases.

One such exceptional case was that of the promise of a
fidaticomnissum of a foreign res.125 Here, it seems, an
implied condition may have app1ied]26 that the promise 1s
effective only if the foreign res can be procured. The reason
advanced by Medicus for the exception is that the
Ffidetcommissum Was actionable in the ewtraordinaria cognitio
for which a condsmatio in ipsam rem had to be given.127 It
is clear, therefore, that Rabel's opinion that the Romans took
account only of objective impossibility of performance is
subject to some qualification.

1t has been shown that if the res were carried away by the
anemy, performance would be regarded as impossible, for it
seems that the Romans were realistic enough to disregard the
possibility of performance by the hostes themselves. 9 On

123. D 40.7.41, See J E Goudsmit Pandekten-—systeem 1.5.3.62
(translated by R de Tracy Gould (London 1873) 166) and
E C von Savigny System des heutigen rbmischen Rechts

111 165. See also Windscheid op ett 264 Zb 4,
124, Medicus op cit 84.
125, Ibid.

126. See below p 34.
Meds cus
127‘jop ott 85,
T‘Vtﬁ_d‘lc.b\ﬁ
128. jop ort 91-2, particularly 1f we take into account those
cases where the duty to perform was temporarily
suspended; see above at 271,

129. og eit 89. R G McElroy "Frustration and Force Mefsura:
The Common Law and the Common Market" 1963 New Zealand
Law Journal 185 says: "In Roman Law supervening impossi-
hility of performance operated to extinguish an ab1iga~
tion . . . . The texts do not give other instances of
this rule than destruction of subject matter . . . "y
but this clearly appears to be incorrect.
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the other hand, it afforded no excuse to the promisor, for
example, that the promised res was owned by another who refused
to part with it,]30 or that it had been lost to him by theft,m1
for strictly spexking these circumstances were not regarded

as constituting 1mpossibi1ity,132 as performance could
objectively be achieved, though probably not by him.

As has been seen, however, temporary impossibility would
excuse a delay in performance, and it s probable also that
under the Roman law difficulty in performance might also in
certain circumstances excuse defay. Certainly from the days
of the post-glossators the maxim "difficultas non tollit
obligationsm sed excusat a mora" was enunciated, and after the
Middle Ages applied even to money debts‘]33 This maxim
developed out of the Accursian Gloss on D 45.1.137.4, where
impossibility is clearly contrasted with mere difficulty of
perfovmance.134 This clear distinction, however, did not
correctly reflect the true position in Roman mw,]35 as has
baen shown, and came to have a less precise meaning and
significance in medieval times.

130, Medicus op eit 101.

131, ¢ it 100.

132. op eit 101,

133. Feenstra op ottt 501.

134. Idem 498; M Meijers Etudes d'historis du droit Vol IX, 27,

135. Feenstra op eit 498 and Windscheid op eit 264 n 1: "It is
not so important whether the impossibiTitK is an ob-
jective or a subjective one but whather the debtor is
to blame for it"; and at 264 n 2, 1: "The debtor is freed
of the duty of performance if he cannot perform or is

incapable of performing through circumstances for which

he 1s not responsible after the T1ability relationship
has come into being"; see also R W Lee 4n

Tntroduation to Remn-Dutch Law 5 ed (1953) 261 n 1

Voci op att 125F and D 45,1.137.5.

136. See below re the clausula rebus ate stantibusy at pp
54 and 86,
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There was another case of impossibility that failed to
excuse the promisor and which must be mentioned here. This
occurred where the promised ras perished as a result of
latent defects existing within it at the date the contract
was entered 1nto,]37 unless the contract excluded Tiability
for latent defects, as in the case of a voetstoots sale.

The post-classical jurists, including Justinian, did not
directly add anything to the rules relating to impossibi11ty.]38
Although, as we have seen, they developed the concept of

bona fides and the rules relat.ng to df ligentia, it is sur-
prising that the changes in legal procedure, more particularly
the enforcement of specific performance, had no effect

whatever on tmpossibilitas or casus. The Romans did not work
out any rules providing for an unsuccessful claim for primary
performance to be supplemented by a successful secondary
c]aim.139

Likewise, although perpstuatio obligationis fell into d1‘suse]‘4'O
the old rules of casus applied to the bonue fidet contracts
in much the same way as they had in the striett juris judicia,
subject only to the growing sense of synallagma, of bona

fides and of diligentia. AS Riccobono points out: 141

137. Benbhr op oit 90. See also Pothier op ¢t 3 6 1 para
613 n.

138. Medicus op eit 104.

139, Ibid., The Roman-Dutch juris*s, however, took it into
account: see Van Leeuwen He. Roomsch Hollands che Racht
12 ad revised and with notes by C ¥ Decker 1780-3)
(tranglation by J G Kotze sub nom Gmmentavies on the
Roman~Duteh Law (London 1882-6)) 243,

140. Kaser op cit § 37 1 2.
141, Salvatore Riccobone Stipulation and the Theory of

Contract (translation by J Karr Hylie (1957)
(Ams terdam and Cape Town) 174.
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"Frequently the compilers adapted passages, which originally
referred to stipulation, so as to apply them to emptio and
Locatio, VY2 substituted the word 'obligavio’ for
'stipulatﬁo‘143 and treated the stipulation as a written
agreement. That the Byzantine emperors understood the form

and substance of the stipulation in the latter sense is
. With this as its meaning the

apparent from C 4.30.13.. .
term stipulatio passed into modern language."

B. Roman-Dutch Law

ﬁiﬁ This process was completed by the institutional W ters on phe civil o The

Pandektenrecht, for example, 'contains what is substantially
only one system of contract . . . Bonae fider notions have
practically ousted these of strictum jus”144 and the "system
of contract 1aid down by Pothier was unitary and fused the
notion of release by casus with respect to gtriatt Jurts
obligations with the law of sale « « . . He took the rules
he preferred from both systems to create what seemed to him
+o be a more ideal exposition of the law of sale."” The
same is generally true of the other institutional writers

and even of the classical treatises on Scots law.

) L B o
i i e
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. The position in Roman-Dutch law, then, seems to have been
o very similar to that which obtained in the daveloped Roman law.,
Supervening impossi=ility of performance arose {f, after the
contract had been entered into but before performance had been

142, See D 45.1.35.2; 44.7.48.

143. See D 45.4.14; 45.1,137.5.

144. Buckland "Casus and Frustration in Roman and Common Law" op ett

1283, 1286,
145, Idem 1288,

146, Idam 1293.
147. Idam 128%.
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made,

148

(a) the subject-matter of the contract was destroyed,
spoﬂtw9 or«Tost,Ts@ or became extra commezetun S OF
was expmpm‘artec'i;]‘s“‘2 |
(b) the object of the performance ceased to be capable of
accepting performance, for example, A promised to procure
B a right of way to B's land over an adjoinimg field,
but B sells his land without transferring the benefit of
the contract; >
(¢) duas luerativas cousae obtaiwed3154 this applied only
where
& (1) both contracts were 1ucrat1ve;155 and
(i1) the rights actually acquired under one lTucrative
contract were at lesst as extensive as those promised
under the other, otherwise the obligation remained
under the latter contract to make up the deficit; 56

(d) death or disability incapacitated a promisor from
performing his obligations under the contract, for

148. Pothier op eit 3.6.1.para 613; Van der Linden Koopmans
Handbosk (translated by George T Morice (Cape Town
o 1914)) 1.18.6; Huber He’endaigse Reahtsgalesrdhayt
@ (translated by Percival Gane) 3.42,7 and Grotius
Inleiding tot ds Hollandsche Rechis elasrdheyt
(transiated by R W Lee (Oxford 1926)) 3.47.1.

149, Van der Linden op ottt 1.18.6, =
150, Ibid and Huber op cit 3.42.7.

151. Pothier op eit £.6.1. para 614 and Grotius op et
3.47.1, 4.

Pothier loc ett,

Idem 3.6.1, para 615.

154, Idem 3.6.1, para 616. }
155, Idem 3.6,1. paras 618-19. ‘
Tdem 3.6.1, para 617,




made,

(d)

atter of the contract was destroyed,;'

the subject-m
sp011t149 or 1ost,150 or became extra eommevetum O

was expropriated;1

the objewt of the performance ceased to be capable of
ascepting performance, for example, A promised to procure
B a right of way to B's 1and over an adjoining field,

but B sells his land without transferring the bunefit of

the contrests

dwas lucrativeg causae obtained;m4 this applied only
where
155

(1) both contracts were Tucrative; and
i

(i) the rights actually acquired unmder one rucrative

contract were at least as extensive as those promised
under the other, otherwise the obligation remained

under the latter contract to make up the deficits ™™

death or disability incapacitated a promisor from
performing his obligations under the contract, for

148, Pethier op eit 3.6.1.Eara 613; Van der Linden Koopwans

Handbosk (transiated by George T Morice (Cape Town
1914)) 1.18.6; Huber Hadend cagse Rechtegelesrdhayt
(translated by Percival Gane) 3.42,7 and Grotius
Inleiding ot ds Hollandschs Rechtegaleerdhayt
(translated by R W Lee (Oxford 1926) 3.47.1.

149, Van der Linden op ¢i% 1.18.6.

150, Ibid and Huber op eit 3.42.7.

151, Pothier op ot 3.6.1. para 614 and Grotius op eit

3.47.1, 4.

152, Pothier loe eit.

1563, Idem 3.6.1. para 615,

154, Idem 3.6.1. para 616.

155, Idem 3.6.1. paras 618-19.

156, JIdem 3.6.1. para 617.
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example, a portrait painter became b11nd.157

As regards (a):

(i) Destruction was subjected to very much the same test

as in Roman 1aw.158 The Hollandsche Consultatien
1.66 contains a reference to a case at Ams terdam
where it was held that a surviving spouse could not
claim under an antenuptial contract a mill which had
baeen blown down by the wind and reconstructed, in
part out of the old materials, on the grounds that it
had ceased to exist and something quite different had
been substituted in its p1ace.159

If the subject-matter of the contract was spoilt, the
general rule appears to have been that the debtor was
not released, but had to perform what remained,160

and 1f he was responsible for the damage, o compensate
the creditor for the deficiency in performance;m1

but if the deficient performance could be shown to be
of no value to him, the creditor could reject it and,
where the debtor was responsible, demand full
compensation from him,162

158,
159,
160,

161,

162.

Supra. K11 the cases were very much in accord with
Roman Tlaw.

Supra.
Schorer's note to Grotius op eit 3.47.1.

Pothier op ett 3.6.1 paras 624, 634. The examples

given relate to sale, where the doctrine of risk would
require this anyway. See also Van der Linden op oit
1.18.6; Windscheid op ett 264 n 2: "If the debtor is not
to blame, he is free and only has to parform what

remains possible of the obligation originally contracted
for", including any proceeds (such as insurance) received
from the dastroyed res.

Windscheid op ott 264 n 2, 6, 8, provided the right has
al, sady vasted at the time of the partial destruction
(Puonier op cit 3.6.1 para 634),

Windscheid op eit 264 n 2, 6, 8.
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(111) A distinction was drawn between destruction and 10s8s,
for a thing destroyed cannot be renewed, whilst if it
is merely lost, for instance taken by robbers, it may
be recovered and the debtor is only released whilst the
1oss continues;163 hence temporary impossibility was
also recognised, apparently still without time limit.

Again, impossibility did not release the debtor if he was
responsible for it, whether by a deliberate act,164 even if
at the time he was unaware of the ob11gation,165 or by
negligence,Tﬁe the determination of which varied according
to the different nature of contracts.]67

The onus rested on the debtor to show that the subject-matter
of the contract had not perished or been damaged as a result
of his fau\t.‘sg

{f the debtor was in mora at the time the subject-macter was
destroyed or damaged, he was generally not reTeasad,169 unless
the mora had been purged, by tender, wajver or release,]70 or
he could show that it would have been destroyed or damaged

163. Pothier op eit 3.6.1 para 620,

164, Ibid 3.6.1 para 625; Windscheid 264 n 2,3 & 43 Grotius
op oit 3.47.1, & 23 Van Leeuwen op ott 2.4.) 4, 3; Huber
op oit 3.42.7.

165, Pothier op oit 3.6.1.625.

166, Ibid 3.6.1.626; Windscheid op aft 264 n 2, 3 & 9; Van
der Linden op eit 1.18.6; Van Leeuwen op cit 2.4, 14,3,

167, Pothier op oit 3.6.1.626.
168' op a‘i’t 3'6.1 l620‘

169, op oit 3.6.1.627; Grotius op edt 3.47.1 , 3; Huber
op ett 3.42.7

170, Pothier op edt 3.6.1,627.
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anyway, even if delivered in time, | unless the creditor
would have resold it and so passed on the riskj]72‘ These
rules do not appear to be restricted to the doctrine of risk,
but to be generally applicable to supervening impossibility
of performance, though the institutional writers make no
attempt to distinguish between the two doctrines. If the
debtor's 1iability arose from fraud o= violence, for example,
he had forcefully dispossessed the creditor of the res, it
did not avail him to show that it would equally have perished
in the creditor's possession; he was held absolutely 11ab1e.173

In all such cases where the debtor was not released by the
supervening impossibility, he was obliged to pay the creditor
damages and interest, 74w1ndsche1d, however, says that if the
performance is possible but only with disproportionate
sacrifices, the debtor would be liable only for the true
value of the res, but not 1nterest,]75 though often in such
¢ircumstances the extreme difficulty of performance releases
the debtor. 0

Where the liability existed, it was transmissible to the
debtor's heirs,]77 and sureties for the original obligation
were liable for the substituted ob1igation.]

Ibid and Huber op oit 3.42.7.
Pothier op att 3.6.1.627.
Ibid and Huher op eit 3.42.7.
Van der Linden op ett 1.18.6,
op eit § 264 n 2 (b).

op oit 8 264,2.4, and see above pp 30-1.

Pothier op eit 3.6,1.8629,

Ibid and Van der Linden op e¢it 1.18.6; for the position
whera the surety, a co-debtor or a co-heir was guilty of
fault or mora, see Pothier ov eit 3.6.1 para 630, 1 & 2
respectively,
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