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I N T R O D U C T I O N

In o r d e r  to a c q u i r e  a d e c i s i v e  g r a s p  of the a b o v e m e n t i o n e d  

t o p i c  and in o r d e r  to a s c e r t a i n  its p a r a m e t e r s ,  it is 

n e c e s s a r y  to u n d e r s t a n d  w h a t  the t e r m  "mort ga ge"  con not es . 

T h i s  a s p e c t  will be d e a l t  w i t h  at t he  ou t s e t  of this 

d i s s e r t a t i o n .

S e c o n d l y  it is e s s e n t i a l . t h a t  one is a p p r i s e d  of the '

j u r i d i c a l  n a t u r e  of m o r t g a g e  so t h a t  one has a c l ea re r 

u n d e r s t a n d i n g -  as- to w h a t  e x t e n t  a p a r t i c u l a r  de fec t will 

a f f e c t  the t r a n s a c t i o n  c o n c e r n e d .  T h u s *  a mat er ia l d e f e c t  

r e l a t i n g  to a p r i n c i p a l  o b l i g a t i o n  will have as a c o n ­

c o m i t a n t  e f f e c t ,  the e x t i n c t i o n  o f  the a c c e s s o r y  o bl ig a-  , 

t i o n ,  w h e r e a s ,  th e r e v e r s e  s i t u a t i o n  w o u l d  not n e c e s s a r i l y  

lead to the e x t i n c t i o n  of the fo rm er . •

F u r t h e r m o r e ,  by d i s s e c t i n g  a m o r t g a g e  into its u n d e r l y i n g  

p a r t s ,  one is then' able to i s o l a t e  the legal nature of 

e a c h  c o m p o n e n t  and then u t i l i s e  the c a r d in al  pr in ci pl e s 

r e l a t i n g  to that b r a n c h  of the law. This is p a r t i c u l a r l y  

a p p o s i t e  in a fi eld  w h i c h  has a "dual nature", such as 

m o r t g a g e *  p l e d g e  or s u r e t y s h i p ,  w h e r e  the r es p e c t i v e  parts 

do not n e c e s s a r i l y  have the same j u r i d i c a l  base.
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In d e f i n i n g  " m o r t g a g e s  of c o n v e y a n c e "  L C Warden' 

submits:'1-

’'There is perhaps no species of ownership known to the 
law which is more complex than that which has sprung 
from the. mortgage of real property. This is by reason 
of the dual character of mortgage, which is frequently 
defined as a conveyance of property to secure the 
performance of some obligation, the conveyance to be . 
void on the due performance thereof.,"

F o r t u n a t e l y ,  m o r t g a g e  in ou r  legal s y s t e m  s uf f e r s  to a 

l e s s e r  e x t e n t  f r o m  the c o m p l e x i t i e s  that are i n h e r e n t

2
in the A m e r i c a n  and. E n g l i s h  legal syste ms.

i. Warden L-C."Mortgages" Sattinger 0 C (eds) 1971
55 American Jurisprudence {2nd ed) 151 at 192.

2. The field of mortgage is further complicated by the
existence of two kinds of mortgage ‘which are governed, 
on the one hand, by legal principles and, on the other 
hand, by equitable principles. In the United States of 
America one has the mortgage of real property which is 
effected by the conveyance of property which is to secure 
the performance of the obligationf which conveyance be­
comes void Upon the du^ performance of the obligation.
In this instance the aspect of conveyance is exercised.
One also has mortgages that are moire akin to the South 
African mortgage, which is as security for a principal 
obligation: United States v Common Wealth Title Insurance
and T Co (l904j 193 US.651. This later form of mortgage is
sometimes also referred to as a chose in action or a trust.
The use of th'j term "trust", however, appears to have been 
frowned upon; 55 American Jurisprudence (2nd ed) at 
193-4 nl4. Uniformity has been achieved in many jurisdic­
tions by judicial decision or statute, by the adoption of 
the principle that a mortgage is in fact a security and 
not a conveyance; idem at 194. The English legal system has 
a similar dichotomy of mortgage into legal and equitable 
mortgages. However, in terms of the Law of Property Act 
of 1925 15 Geo V c20, the legal fee always remains vested in 
the true owner. Legal mortgages are in turn split up into 
two general categories, namely, mortgage by lease, and mortgage 
by a legal charge. Equitable mortgages on the other hand, 
can be classified into four different categories, namely,
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R e f e r e n c e  will be macje to th ose  legal systems in the c o u r s e  

o f this t r e a t i s e ,  w h e r e  r e le va nt .

A l t h o u g h  this  t o p i c  will be c o n f i n e d  to m o r t g a g e s  over 

i m m o v a b l e  p r o p e r t y ,  m a t e r i a l  r e l a t i n g  to notarial bonds* 

l iens, p l e d g e s ,  and s u r e t y s h i p s  wi l l be ex am in e d in 

o r d e r  to e x p a n d  on c e r t a i n  p r i n c i p l e s  and to sup por t 

c e r t a i n  p r o p o s i t i o n s .  It will be o b s e r v e d  that many of 

the u n d e r l y i n g  legal p r i n c i p l e s  r e l a t i n g  to s u r e t y s h i p  

are a n a l o g o u s  to the u n d e r l y i n g  legal p r i n c i p l e s  R e l a ­

t in g to m o r t g a g e  bon ds,  w h i c h  thus  p r o v i d e s  us with  a 

c o n v e n i e n t  succor.

F i n a l l y ,  it ma y  be m e n t i o n e d  th at  w h e n  d e al in g w i th  the

p r i n c i p a l  o b l i g a t i o n ,  in o rd er  to a v o i d  r e n d e r i n g  a

s u p e r f i c i a l  t r e a t i s e  o f ,the n a t u r e  o f  the principal

obi i gati on * due to its b r oa d compass,* it is* i nt end ed

to c o n c e n t r a t e  on the m o r e  predomi n a n t  form  o f  ,principal 
* . ' * 1 « ■ " 

o b l i g a t i o n ,  n a m e l y  that  f o u n d e d  in c o n t r a c t ,  and more" '

p a r t i c u l a r l y  s t a t u t o r y  r e s t r a i n t s .

an agreement to create a legal mortgage, secondly a deposit 
of the title deeds of the property, thirdly the mortgage of 
an equitable interest and lastly equitable charges.
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C h a p t e r  II

T E R M I N O L O G Y

1
The t e r m  " m o r t g a g e "  has been accorded' d i v e r s e  c on no t a t i o n s .  

Vo e t 20 1 1 st a te s t h a t : -  ' ' 

Tignus generalius ac.ceptum. quandoque jus conffitutum, 
quandoque~rem ipfam obTigatanT,~Treq[TenterH pf am conven- 
tionenu qua jus ilTud induciturrdeflgnati quaniviverum 
T i t , non ex converitibne tantum, fed & a~Tege> veT praetore, 
vel judice,, vel teftatore conftnui pignoris "ju^V Conven- 
lion ale fen?u~~TatTore & pi gnus in 'fpecVOniypoTKecam com" 
plecitur, adeo~ut inter pignus & hypo the cam tantun’nonn m  s 
Tonus differat, & ex utrogue actio tiypothecana nafcatur." 2

o

1. It appears from Osborn's Concise Law Dictionary (7th ed) by 
Roger Bird at 224 that the term "mortgage" is an amalgam 
of the term "mort", meaning dead, which has Nolman French 
origins and "gage"j meaning a pledge, which has its origins 

in Low Latin.

2. 20 1 1 "Taken iri its more general sense, pledge denotes
sometimes the right established, sometimes the very thing 
put under obligation, and often the actual convenant by 
which that right is produced. It is, however, true that 
the tight of pledge is established not only by v i r t u e  o f  

convenant, but also by .law, or by the praetor or the judge, 
or by a testator.

Conventional pledge, properly so called, in its broader 
sense embraces also hypothec, so much so that the only 
difference between pledge and hypothec is the sound of 
the names, and a hypothecary action arises from both of 
them."(Gane's translation).
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3
Gane in his t r a n s l a t o r ' s  note to this p a s s ag e,  submits tha t 

p le d g e  is that f o r m  o f ,h y p o t h e c a t i o n  w h i c h  is a c c o m p a n :ad by 

p o s s e s s i o n  of the t h i n g  h y p o t h e c a t e d ,  W h e r e a s  hy pot he c is not 

so a c c o m p a n i e d .  He s u b m i t s  chat Vo e t o f t e n  used eit he r  

wo r d c o n v e r t i b l y .  Gane in his t r a n s l a t i o n  of Voet has 

i n t r o d u c e d  the t e r m  " m o r t g a g e "  w h i c h  was unknown v.n - 

Ne therlands, law and is g e n e r a l l y  used w h e r e  immo va ble s 

are c o n c e r n e d .  „

W i l l e  c o r r e c t l y  c o n t e n d s  that the t e r m  "mortgage" 

c o n n o t e s  a rig ht,  w h i c h  ri ght was not d e a l t  w i t h  on a 

u n i f o r m  b a s is  by l e a d i n g  Ro man D u t c h  a ut ho r i t i e s .

3. Ibid at 470.

4. The earlier and classical Roman law knew of two legal types
of real security, namely fiducla cum creditore and pignus. £ 
The former was the earliest form of real security under the 

. Roman law and was probably recognised in the.third century 
B C? Pugsley D The Roman Law of Property and Obligations 
(1972) at 72. At a later stage hypo thee a was introduces^ which 
was embodied in a: simple agreement without the requirements 
of mancipatio or tradltio. Hypotheca is sometimes dealt with 
as a third form of security. Marcian says that there was no 
difference between this form of security and pi gnus.

Ulpian and Justinian distinguished the two by submitting that 
■ pignus implies transfer of possession whereas hypotheca does

not. Although the nomenclature hypotheca has Greek origins,
Lee R W submits that .it was merely a natural outgrowth of the 
Roman pignus; Elements of Roman law (1956) 4th ed at 177. Van 
der Merwe C G in Sakereg (1979) 439 submits that in the later 
classical law the distinction between pignus and hypotheca 
disappeared.

Wille G: The Law of Mortgage and Pledge in South Africa (1961) 
2nd ed at 1.
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W i l l e  s ub mi ts  that  V a n  L e e u w e n  and Gro ti u s place no l i m i t a ­

tion on the n a t u r e  of the p r o p e r t y ,  the nat ure  of the o b l i ­

g a t i o n  or the  m a n n e r  in w h i c h  the s e c u r i t y  is c o n s t i t u t e d .

O t h e r  w r i t e r s  use the terms h y p o t h e e  a , p i g n u s or p an dt  in a 

r e s t r i c t e d  s e n se  by l i m i t i n g  them to p?irticular forms of 

m o r t g a g e s  and by l i m i t i n g  th e  p r i n c i p a l  o b l i g a t i o n  to m o n e y  

d eb ts . As to p r e s e n t - d a y  usage, the di c t u m of Van H e e r d e n  J

• • • • . 7 ••
i n Ex parte M a t h e r  N 0 and o th e r s  is i n s t ructiv e :-

"The term 'mortgage', when used to denote a right, in
its comprehensive Sense, is a right over the property
of another which serves to secure an obligation and,
in its restrictive sense,.is generally limited to

, • describing securities over immovable property. Wille,
Law of Mortgage and Pledge in South Africa, 2nd ed.,

. . . .  _ _ _ — n — ---- -------------------------------------------------------------------------------------------------------------------------- -------------------- „---------------

P * 1 • .

S t a t u t o r y  a c c e p t a n s a  and u s a g e  of., the ter'-.: '.'mortgage bond S  

as r e l a t i n g  to i n p o v a b T s  p r o p e r t y  * can be fnyzA in s e c t i o n  102 

of t h e  D ee ds  R e g i s t r i e s  Ac t 47 o f  ,193/ w h i c h  .dsf.ines a m o r t g a g e  

bond  as a b o n d  a t t e s t e d  by turn r e g i s t r a r  s p e c i a l l y  h y p o t h e c a -  , 

t i n g  i m m o v a b l e  p ro p e r t y .  A h e n a  h y p o t h e c a t i n g  m o v a b l e  p r o p e r t y  

is, in the same Act, p u r e l y  r^i'c^rsd to as a notarial bond.

Thus  it is e v i d e n t  th at  t h e Icgi s u t u r e  has utili sed  the 

n o m e n c l a t u r e  'mort gag e'  to d e n o t e  th a t the subject m a t t e r  

of the r i g ht  is i m m o v a b l e  p r o p e r t y .

For the p u r p o s e s  of this d i s s e r t a t i o n ,  the use of the te rm  

'm or tgage' shall me a n a real r i g h t  o v e r  im mov ab le  property.

6. Idem.

7. 1971 (3) SA 381 (D) at 385.
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C h a p t e r  III

J U R I D I C A L  N A T U R E  O '7 M O R T G A G E  .

Voet  in his l ea r n e d  u t t e r a n c e s  s t a t e d  that a h y p o th ec  is..,

a kind of accession to a m a i n  o b l i g a t i o n  and as a general

1
rule has no e x i s t e n c e  at aVI w i t h o u t  one . •

This f u n d a m e n t a l  t e n e t  c o n s t i t u t e s  the c o r n e r s t o n e  of o u r . l a w

of m o r t g a g e  and the 1ocus c l a s s i c u s  is the case of  K i 1 burn v

2 ■' '
E s t a t e  Ki 1-burn w h e r e  W e s s e l s  A C J ? w i t h  w h o m  S t r a t f o r d  J A s

Roos J A, and H u t t o n  A J A c o n c u r r e d ,  held that:- '

"it is true that you can secure any obligation whether- 
it be present or future, whether it be actually 
claimable or contingent. The security may be sus­
pended until the obligation arises, but there must 
always be some obligation even if it be only a 
natural one t- which the security obligation is 
accessory , . It is therefore, clear that by our 
law there must be a legal or natural obligation 
to which the hypothecation is accessory. If there 
is no obligation whatever there can be no hypothe­
cation giving rise to a substantive claim.”

20 1 18.

1.931 AD 501 at 506.

.*A 
■ v

% (CJ



The. cases t h a t  h a v e  c o n f i r m e d  thi s irref ragi bl e p r i n c i p l e  

o f  m o r t g a g e a r e  legion. 3 In the c a s e  of 01 i f f v Mi rmi e ^ Van 

d e n  H e e v e r  J A had  the f o l l o w i n g  to say w i t h  regard to the 

r e v e r s e  s i t u a t i o n ,  n am el y , the e x t i n c t i o n  of the h y p o t h e c a t i o n

"a mortgage bond as we knowj't is an ac know Tad grnent 
■of debt and at the samei time an instrument hypothe­
cating landed property or other goods. .'But even if 
this bond ceased to be a mortgage bond within the , 
contemplation of the section, then the instrument 
could have had further existence only as an acknow­
ledgment of debt..."5 .

Kadrinka v Lorentz 1914. TPD, 32; Mahomed & Son Ltd.v Estate 
Horvitch 1928 AD 1; Unior. Government v Fisher's Executrix 
1921 TPD 328; ThienhaUs N O .v Metje and Ziegler Ltd 1965
(3) SA 25 (A); Chapman V Executors, Estate of Fynney 

(1888) 9 NIjR 243 at 246.

1953 (1) SA 1 (A) at 3.

See.too.the cases of Registrar of Deeds (Transvaal) v • The 
Ferreira Deep Ltd 1930 AD 169 at 180; Lie£_N__0 V ̂ ettman 
1964 (2) SA 252 (A) at • 265... Lubbe.G F. "Mortgage saxa-Bl&u^" 
in Joubert W  A (ed) The Law of South Africa 1983 (Vol 17) ; 
287 at 291 para 396 refers to a notarially executed instrument 
known as a mortgage bond which .is of a dual natuire in that it 
usually serves both as a record of the principal obligation and 

terms and of the mortgage relationship m  its contractual 
and hypothecatory aspects. It is respectfully submitted that 
Lubbe could not have intended to have introduced the terra 
’notarially', as the notarial procedure is only adopted in 
respect of movable property. This is endorsed by the fact 
that this paragraph falls under the heading 'mortgage' which 
has been defined by the learned write;.' as a real, right of 
security in an immovable asset. In the case of Union Government 
v Fisher's Executrix 1921 TPD 328 it was held that the mortgage 
bond was not a negotiable instrument.



T h e  State and Fede ral  law of the Un it ed  States of A m e r i c a 6 

has the sa me  i r r e f r a n g i b l e  p r i n c i p l e .  W a r d e n  L thus 

s u m m a r i s e s  the p o s i t i o n : -

"The existence of an obligation to be secured is an 
essential element of a mortgage. The mortgage has 
no efficacy if unaccompanied by a debt or obligation... 
Accordingly, where the obligation secured faiIs, the 
mortgage is likewise commonly considered to be a ' 
nullity,"-. ’ ,

T h i s  d i s t i n c t i v e  f e a t u r e  w h i c h  p e r t a i n s  to real se cu ri ty  

as o p p o s e d  to o t h e r  real r i gh ts , has w i t h  it the fur t he r 

d i s t i n g u i s h i n g  c h a r a c t e r i s t i c  th a t the h ol d e r  of the 

r i g h t  does not r e c e i v e  a c o n c o m i t a n t  b e n e f i t  of use and

* J5
e n j o y m e n t  o f the t h i n g  h y p o t h e c a t e d .  W i l T e  th us  submits 

t h a t  the d i s t i n c t i v e  f e a t u r e s  of m o r t g a g e ,  as op p o s e d  to

o t h e r  real rights, ar e:- ~
• . : , . i) .

(a) an o b l i g a t i o n  to be s e c u r e d ;

(b } p r o p e r t y  to w h i c h  the .mortgage r i g h t  is to 

a t t a c h  ; and |

(c) the c a l l i n g  o f  the m o r t g a g e  r i g h t  into existince.

6. New Orleans National Banking Association v Adams, M a m s  
& Regnaud [1803} 109 US 211.

7. "Mortgages" Sattinger O C and Others (eds) 1971 55 American 
Jurisprudence 2nd ed 151 at 277.

8. The Law of Mortgage and Pledge in South Africa (1961) 2nd ed
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An a t t e n d a n t  c h a r a c t e r i s t i c  is that, the real r i g h t  of m o r t g a g e

9
is i n d i v i s i b l e  .

w h e t h e r  a m o r t g a g e  is a m o v a b l e  or an i m m o v a b l e ,  the 

1 n . 
of W e s s e l s  J A in L i e f  N 0 v D e t t m a n  are p e r t i n e n t : -

"In'my opinion the determining factor in classifying 
a mortgage bond either as an immovable, or a movable 
for any particular purpose may, generally speaking, 

be said to depend on whether .the purpose in question 
relates more particularly to the bond as constituting 
an acknowledgment of debt or as an instrument of t 
title to a real right in the land hypothecated thereby."

9. Van der MerWe C G in Sakereg (1979). at 444 cites as authority for
this proposition, ;Van Leeuwen Cens For 1 4 11 11 and Voet 12 7 .6 
Thus the property which is burdened as the security for the debt 
is not reduced in proportion to the reduction of the indebtedness.
It is submitted that the Deeds Registries Act does not derogate 
from this principle, save with the exception of section 15(5) 
which relates.to the participation of mortgage bonds (Van der 
Merwe C G ibid) The procedure known as part payment or reduction 
in cover where this relates to a continuing covering bone.', purely 
affects the principal obligation and not the security. The *
provisions of section 56(2) and release of security generally, 
relate to the situation where the security comprises a number of 
erven or units which are individually released, usually upon the con­
comitant. reduction of the principal obligation.
See, too, Voet 13 7 6, 20 4 4 and 20 6 2.

As to 

w o r d s

10. 1964 (2) SA 252 (A) 266.
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C h a p t e r  IV

A N A L Y S I S  OF THE  D E F E C T S  R E L A T I N G  

TO T H E  P R I N C I P A L  O B L I G A T I O N

1 . L i m i t a t i o n  in the na t ur e of the p r i n c i p a l  o b l i g a t i o n

In s c r u t i n i s i n g  t ho se  c ase s w h e r e  the courts have held 

a m o r t g a g e  to be d e f e c t i v e ,  one  ‘will de te c t that in the 

m a j o r i t y  of ca ses  the d e s t r u c t i o n  on e x t i n c t i o n  of the 

m o r t g a g e  was due to an i n v a l i d  p ri n c i p a l  oblig ati on .

Thus, it is a p p o s i t e  at this  j u n c t u r e  t o . define the' n a t u r e  

of an o b l i g a t i o n  w i t h  r e f e r e n c e  to the limits of the p r i n ­

cipal o b l i g a t i o n  so as to d e t e r m i n e  its legal r e s t r a i n t s ,

. . 1  2 '
An o b l i g a t i o n  is a jural bon d be t w e e n  two legal s u b j e c t s

in te rms of w h i c h  one, B e i n g  the c r e d i t o r ,  has a r ig ht 

to a p a r t i c u l a r  p e r f o r m a n c e  a g a i n s t  the other, b e i ng  the 

d e b t o r ,  the l a t t e r  h a v i n g  a c o r r e s p o n d i n g  duty to r e n d e r

' O
the p e r f o r m a n c e *  •

Page 11

1. ' The law of obligations, things, succession and intelectual
, property, are divisions o f .the-law of property..(Contra Hahlo

H R S E , The South African Legal System and its Background
• (1968) at 120.) -Obligations arise mainly from fout' sources,

namely, contract, delict, unjustified enrichment, and by opeSra- 
tion of law (the latter not being traditionally treated as being

• a source of the law of obligations).

2. A moral right to performance is thus not an obligation.

3. Inst 3 1 3  and D 44 7 3. The performance need not be monetary; 
however, the performance must have an economic value.
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The p r i n c i p a l ' .obi.ig.at.i on may be of any kind, and it 

has been stated/* th at  it may be civi 1 , p r a e t o r i a n ,

' 5 6
natural, or h o n o r a r y .  Thus W i T l e  submi ts*. t h a t  it m a y  

a r i s e  f r om  d ow r y ,  p u r c h a s e ,  sa le, le t t i n g  and h ir ing , 

m a n d a t e .  S u r e t y s h i p ,  and  for a jud gm e n t.  It m a y  a ris e

■ • 7 • ■
fr o m  d e l i c t  or u n j u s t  e n r i c h m e n t * ,  p e r f o r m a n c e  of an 

act or a s e r i e s  of . a c t s » a m o n e y  debt, or in fa c t  It 

m a y a r i s e  f r o m  any v a l i d  p ri nc i p a l  o b l i g a t i o n . ^  It has

4t Civil obligations are afforded full legal protection in that
they are directly enforceable by art orde.r for specific per for- 
mance and indirectly, by an award for damages for breach, or 
by sett-off, and can serve as the basis for a valid novation.
Lotz J G "Obligations" in Joubert W  A (ed) The Law of South 
.Africa (Vol 19) 141 at 145. -

' ofe

5. A distinction should be drawn between naturales obligati ones.) 
plenae (efficaces) and. naturales obligatlones minus, plenae ‘ 
(inefflcaces). Lotz J G ibid subn’ts that the former are termed 
natural obligations in South African law, and the latter accor­
ding to Voet were either wholly or partly discountenanced 
(obligatlones impropata). Voet includes gambling transactions 
under those obligations which are wholly discountenanced.

6. The Law of Mortgage and Pledge in South Africa (1961) 2nd ed at 5.

7. Van der Merwe C J Sakereg (1979) at 447.

8. Lubbe G F "Mortgage" in Joubert W A (ed) The Law of South Africa
(Vol 17) 285 at 294, contends that although the aforegoing is

• .correct in theory, it has become customary in conveyancing practice 
to express the principal obligation as one sounding in money for a 
liquid amount. The underlying reason therefor is twofold. It is 
done in order to obtain the advantage of provisional sentence pro- . 
ceedings for mortgage, and secondly to facilitate the satisfaction 
of the mortgagees claim out of the proceeds of the mortgaged assets 
upon default or insolvency. It must be borne in mind that the ■ 
Conventional Penalties Act 15 of 1962 may be applicable where the 
amount may be viewed by the courts as constituting a penalty. In 
this regard see the case of Parekh v Shah Jehan Cinemas (Pty) Ltd 
arid others 1982 (3) SA 618 (D).

o'



been t r e a t e d  as s e t t l e d  law th at  in the field of s u r e t y s h i p  

the p r i n c i p a l  • obi ig'atio'n m i g h t  be ad fact urn p r a e s t a n d u m

g
or ad f a c i e n d u m  a 1 i g u i d ,>

T h us , a s u r e t y s h i p  for the p e r f o r m a n c e  by a bu il di ng  

c o n t r a c t o r  of his o b l i g a t i o n s  u n d e r  a c o n t r a c t  for the 

c o n s t r u c t i o n  of ,a b u i l d i n g  was held to be a valid p r i n ­

cipal o b l i g a t i o n .  A f u r t h e r  i n s t r u c t i v e  case r e l a t i n g  

to the p r i n c i p a l  o b l i g a t i o n  in the H e l d  of s u r e t y s h i p  

W h i c h  w o u l d  be e q u a l l y  a p p l i c a b l e  in the field of m o r t ­

gage, is th e case of B e a u f o r t  W e s t  M u n i c i p a  1 ity v
. . . . . . . . . . . .  .  4 Q ,

Krumroeck 1 s T r u s t e e s  & o t h e r s . Thi s case a c c e p t e d  as

a v a l i d  p r i n c i p a l  o b l i g a t i o n ,  p e r f o r m a n c e  by a lessee

of all his o b l i g a t i o n s  u n d e r  a Tease a g r e e m e n t  over and

11
a b o ve  the p a y m e n t  of renta l.  F o r s y t h  C F subm its  

th a t the p r i n c i p a l  o b l i g a t i o n  m a y  be o r  m a y  in cl ud e a

n e g a t i v e  o b l i g a t i o n  and in s u p p o r t  of this c o n t e n t i o n

« 12 
c ite s the case of S e g e l 1 v K e r d i a  I n v e s t m e n t s  (Pty) L t d j

W hich was an ob l ig a ti o n by the lessee not to contrav ene

b y- law s.  (

9. Corrans & another v Transvaal Government and Coull's Trustee 1909 
TS 605 per Xnnes C G, Wessels J and Mason J; See too the provi­
sions of Sec. 51 (1) (b) of the Deeds Registries Act 47 of 1937 
Which inter alia provides that no mortgage bond shall be of any 
force or effect for the purpose of giving preference or priority 
unless a sum is fixed in the bond as an amount beyong which future 
debts shall not be secured by the bond.

10. (1887) 5 SC 5.

11. Caney's The Law of Suretyship in South Africa (1982) 3rd ed at 38.

12. 1953 (1) SA 20 (W) at 25.



Fu rth er,  it is s u b m i t t e d  , the pr in c i p a l  o b l i g a t i o n  will not 

be d e f e c t i v e  if it is e x p r e s s e d  to be , 

13 
1 . c l a i m a b l e  or c o n t i n g e n t ;

'  14
2 . p r e s e n t  or f u t u r e ;  , • 

3 not l e g a l l y  e n f o r c e a b l e ;

4. the p r i n c i p a l  o b l i g a t i o n  of some o t h e r  person, 

15 
o t h e r  tha n th a t of the m o r t g a g o r ;  . 

5. in r e s p e c t  of a p o r t i o n  o n l y  of the princip al ob 

l i g a t i o n . 16

13. D 20 1 15; Voet 20 1 20; Pothier 20 1 n7; Kilburn v Estate
Kilburn 1931 AD 501; Section.50.(2) of the Deeds Registries 

, Act 47 of 1937 specifies inter alia that a mortgage bond may 
be registered to secure an existing debt or a future debt or 
both existing and future debts; Section 50(3) provides that 
mortgage bonds intended tp secure loans for building purposes 
are deemed to be bonds to secure existing debts; Estate 
Scheepers v Barclays Bank 1935 AD 153. .

14. D 20 1 15; Voet 20 1 20; and S A Timber and Joinery Works (Pty) Ltd
v The Sheriff and others 1955 (4) SA 56 (O) .. . .

15. D 20 1 15; Voet 20 1 18; Pothier 20 1 n7; Benjaroin v Benjamin
(1881) 1 EDO 273 and Goodman'g Trustee v Goldberg 1914 WLD 
119. ,

16 D 20 1 5 and Pothier 20 1 n7.
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2 . D e f e c t s  r e l a t i n g  to the p r i n c i p a l  o b l i ga ti on  

f o u n d e d i n  c o n t r a c t ,

2»1 An im us  c o n t r a h e n d i

]
R ob e r t s  A A st a te s that  one of the essent ial  e l e m e n t s  

of a c o n t r a c t  is th at  t h e r e  must  be a s e r i o u s  and

d e l i b e r a t e  i n t e n t i o n  on the part of the p a rt i es

to c r e a t e  a legal bond; tha t is* there m u s t  be

an an imu s c o n t r a  he n d i.^ This elem ent  is a c c e p t e d

as b e i n g  e s s e n t i a l  to a v al id contract. .

■ ■' * ' 3 ■
In the c a s e  of K i 1 burn v Estate Kilburn a h u s b a n d

had, p r i o r  to his m a r r i a g e ,  re gi st er ed  a not ar ia l

bond  o v e r  all his p r o p e r t y  in fa v o u r  of his p r o p o s e d

wife. T h e r e  was no s e r i o u s  pr om ise , nor was t h er e

any i n t e n t i o n  by him to pay his wife the a m o u n t  se-

. c u r ed  by the bond. The  u n d e r l y i n g  i nt en ti on  of the

h u s b a n d  was that  the W i f e  should claim the sum in

q u e s t i o n ,  if ,a nd  when  th e husba nd became i n s o l v e n t .

1. Wessels’ Law of Contract In South Africa (1937) 2nd ed at 15,

2. Ibid at 22.

3 . 1931 AD 5 0 1 .
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A c c o r d i n g l y ,  the c o u r t  held that there was no 

legal o b l i g a t i o n  s e c u r e d  by the bond. W e s s e l s  

A C J in e x a m i n i n g  the n o t a r i a l  bond, s u p p o r ­

ted by the f a c t  th at  no date was fixed on tho

4
bond, u p h e l d  the c o u r t  a q u o . W e s s e l s  J A he 1d :-

"Now the Court below has found as a fact that there 
*’was no serious promise , There was therefore no 
obligation, secured, by .‘this bond and therefore 
in a concursus creditorum the appellant cannot 
claim on the bond." : •

A f u r t h e r  c a s e  w i t h  a s i m i l a r  i mp o r t  y}as t h a t > o f  

M a h o m e d  & Son Ltd v E s t a t e  H d r v i t c h .v Here 

a company, in w h i c h  all the s h a r e h o l d e r s  w e r e  

A s i a t i c s ,  w i s h e d  to p u r c h a s e  c e r t a i n  i m m o v a b l e  

property. In o r d e r  to c i r c u m v e n t  the p r o v i s i o n s  

of s e c t i o n  2 of the A s i a t i c s  (Land and T r a d i n g )  

A m e n d m e n t  Act  ( T r a n s v a a l )  37 of 1919, the c o m p a n y  

e n t e r e d  into a w r i t t e n  a g r e e m e n t  w h i c h  p r o v i d e d  

that in c o n s i d e r a t i o n  of .an ad v a n c e  of £1650 

to the s e l l e r ,  the la t t e r  w o u l d  pass a bond over

4. • Ibid at 506.

5. 1928 AD 1.



the p r o p e r t y  for that a mo u nt . The co m pan y c o ul d 

i nt er al i a take  the re nts of the pr ope rt y in lieu o f  

i n t e r e s t ;  let the p r o p e r t y  on such terms as it t h o u g h t  

fit; b r e a k  down e x i s t i n g  b u i l d i n g s  and erect o t h e r s ;  

a n d > w i t h o u t  the c o n s e n t  of the s e l l e r ,  sell and

d i s p o s e  of the p r o p e r t y  at its pleasure. T h e r e  

was no p r o v i s i o n  for r e p a y m e n t  in the a g r e e m e n t ;  „ 

h o w e v e r » the p o w e r  o f a t t o r n e y  to pass the m o r t g a g e  

bond and the m o r t g a g e  b o n d  i t s e l f  had a fixed 

date fo r  r e p a ym en t.  T h e  c o u r t  held that the 

a g r e e m e n t  did not c o n s t i t u t e  a co nt ra ct  of loans 

s in ce the s o - c a l l e d  loan had never to be re p ai d 

and s i n c e  it was m a n i f e s t  th at  the money' p a s s i n g  

to the s e l l e r  p a s s e d  as a c o n s i d e r a t i o n  for the 

s u p r e m e  ri ght s of c on t r o l  of the p r o p e r t y > w h i c h’ 

we r e  c o n f e r r e d  upon the co mp any . S inc e there was no 

loan u n d e r  the a g r e e m e n t ,  the co n c l u s i o n  was i r r e s i s ­

tible th a t the c l a u s e  a s ' t o  r e p a y m e n t  was i n s e r t e d  

in the p o we r o f  a t t o r n e y  to pass the bond and the 

m o r t g a g e  bond it s el f for  the purpos es  of gi vin g



o
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the m o r t g a g e  bond an a p p e a r a n c e  of one pas se d to 

se c ur e a loan., The b o n d  was ac c o r d i n g l y  i n ­

va lid u n d er  the Act. S t r a t f o r d  J A held;-

"... when the bond came to be passed there could be 
no loan to secure, for the £1650 had by the agree­
ment, been appropriated to the purchase of the 
rights conferred on the appellants.,,and could not,' 
therefore, whilst that agreement stood.be appropria­
ted to a loan agreement.. No money was, therefore, , 
lent or borrowed and the conclusion is irresistable 
that the clause as to repayment was inserted only, 
for the purpose of giving the bond the appearance 
of one passed to secure a loan. The position is 
in complete analogy with the giving of a bond by 
the dummy registered owner of fixed property to 
an Asiatic ... " . ,

It wa s s u b m i t t e d  by c ou ns el  of  .the co m p a n y  in 

the c o u r t  a quo  that the m o r t g a g e  b o n d  and the 

a g r e e m e n t  s h o u l d  be r e a d  tog ether, and thus the 

p r o v i s i o n  in the bo nd  as to r ep ay me nt  wo uld  s u p p l y  

the d e f i c i e n c y .  It is s u b m i t t e d  t h a t » if t he r e was

a v a l i d  loan* such a d e f i c i e n c y  would have been ,,

7 • •
c u re d . ’>

6. Ibid at 14.

7. Van der Post v Twijfelhoek Diamond Prospecting Syndicate (1903)
20 SC at 213, /



2.2 Legali by of the p r i nc i pa 1 obligation

A s s o c i a t e d  wi t h the ab ove  is the pri nc i pl e that

the c o n t r a c t  m us t  be l e g a l l y  po ssi bl e and not

' 1 
one w h i c h  the law p r o h i b i t s  or regards, as void.

Here d i f f i c u l t i e s  m a y  be e n c o u n t e r e d  w he re  the 

l e g i s l a t u r e  p r o h i b i t s  a p a r t i c u l a r  t r a n s ac ti on  

but does hot e x p r e s s l y  d e c l a r e  wh a t the c o n s e ­

q u e n c e s  of n o n - c o m p l i a n c e  will be. Co a k e r  0 F and 

? - 
Z e f f e r t  D T s u b m i t  t h a t  the general rule is tha t 

a c o n t r a c t  i n f r i n g i n g  a p r o h i b i t i o n  will be t r e a t e d  

as v o i d  and that th is  w o u l d  be t o  case even w h e r e  

the o n l y  i n d i c a t i o n  of a p r o h i b i t i o n  is the i m p o s i ­

tion of a c r i m i n a l  p e n a l t y  on any per son  c o n ­

t r a c t i n g  in a p a r t i c u l a r  way. It is s u b m i t t e d  

th a t th e a p p r o a c h  of Va n  R e n s b u r g  A D J» Lotz J G 

and V a n  R hi jn  T A R is to be preferred.

I* Roberts A A Wessels1 Law of Contract in South Africa 2ed ,(1951) .
. . at 21. He divides agreements which are legally impossible v,

for convenience of discussion into two classes, namely, those 
prohibited by spoci?! enactment and those regarded by common 
law as being contra bonos mores. The general rule is ex turpi 
causa non oritur actio. Van Rensftmrg A D J, Lotz C J and Van 

Rhijn T A R  "Contract" in Joubert W A (ed) The Law of SouK 
Africa vol 5 (1983) at 74 pa3,a 149 nl state that no aistx, vtion 

is made between an immoral■(turpis) and an illegal (iniustus) 
contract, the ex turpi causa maxim applying in either case.

2. Wille and Millin’s Mercantile Law uf South Africa 18th ed (1983)
at 39.

3. See nl1 above.
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Th e l a t t e r  w r i t e r s  s ub m i t  that the mere fact 

that  a p e n a l t y  is p r o v i d e d  for, is not c o n ­

c l u s i v e  e i t h e r  w a y ,  and in ev ery case it is a 

m a t t e r  of c o n s t r u c t i o n  of the p a r t i c u l a r  s t a ­

tute. If the s t a t u t o r y  p r o v i s i o n  is d i r e c t o r y  

or p e r m i s s i v e ,  th e  acts done will not be a 

n u l l i t y ,  w h e r e a s ,  if the s t a t u t o r y  pr ovi si on  

is p e r e m p t o r y  or m a n d a t o r y ,  all acts done in 

b r e a c h  of  the e n a c t m e n t  will be null and v o i d . ^

5
In the ca se  of Kadrirtka v L o r e n t z  the causa of 

a m o r t g a g e  bond wa s e x p r e s s e d  to be ar is in g from  

and b e i n g  the a m o u n t  of a s e tt le d ac c o u n t  due bv 

the m o r t g a g o r  to the m o r t g a g e e .  The m o r t g a g o r  

a v e r r e d  that a g r e a t  pa r t of the c o n s i d e r a t i o n  

for w h i c h  the b o n d  was given, was for liquor s u p ­

p l ie d on c r e d i t  and a c c o r d i n g l y  not r e c o v e r a b l e

4, Schlerhout v Minister of Justice 1926 AD 99 at 110 w.V.is*«e

' ' Innes C J held that a disregard of the peremptory pro'-’ -v-ns of a
statute is fatal to the validity of the proceeding <-x . J; ?.d.
The case of Kuhne and Nagel (Pty) Ltd v Elias cine 'r». \] 1979 

. (1) SA 131 (T), where Boshoff A J P held that in M w  ito as­
' certain whether the statutory provision is peremptory or direc­

tory one must look to the intention of the legislature vjhich, is 
determined by having regard to the language used, the sqope and 
object of the enactment as a whole and the consequences in rela­
tion to justice and convenience of adopting one view as opposed 
to the other. Thus in interpreting the provisions of section 
61 (3) (b) of the Deeds Registries Act 47 of 1937, which inter 
alia states that every notarial bond shall disclose the place 
where the debtor resides and the place or places (if any) where

he carries on business, ti;e learned judge submitted that while 
the word "shall" was a strong indication that the provision Was 
peremptory it would lead to injustice if the bond was treated a<? 
being void. For, ,further indications as to the interpretation <(£ 

a statute see Steyn L G Uitleg van Wette 5th ed (1981.) 
by van Tonder S I E, Badenhorst N P, Volschenk C H & WeDener J N 
at 196-201. ' . ‘

1914 TPD 32.
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u n de r s e c t i o n  82 of the L i q u o r  L i c e n c i n g  

O r d i n a n c e  32 of 1902. Part of the am o un t o w i n g  

was in te rm s of a j u d g m e n t  w h i c h  the c o u r t  c o r ­

r e c t l y  c o n s t r u e d  as b e in g n ov a t e d  by the m o r t g a g e  

bond. M a s o n  J held th a t as the a c c o u n t  i n c l u d e d  , 

an i l l e g a l  c o n s i d e r a t i o n  w h i c h  was not s e v e r a b l e ,  

p r o v i s i o n a l  s e n t e n c e  c o u l d  not be gr a n t e d  on s u c h  

i n s t r u m e n t .  The o r d i n a n c e  i n te r alia s t a t e d  t h a t  

no p e r s o n  shall r e c o v e r  any sum of m o n e y  or m a i n ­

tain any s u i t  of law on a c c o u n t  of any li qu or  

sold by him on c r e d i t .  It a pp ear s as if the 

c o u r t  c o n c l u d e d  t h a t  a c o n t r a v e n t i o n  of the 

a f o r e m e n t i o n e d  p r o v i s i o n  r e n d e r e d  not only  the 

r e c o v e r y  of the c o n s i d e r a t i o n  legal but- it also 

r e n d e r e d  the p r i n c i p a l  o b l i g a t i o n  illegal.

' ■ V -
. ... . ' w ' . '

The ca se  o f  P e r i - U r b a n  Ar eas  H ea l t h  Board

v Th e S o u t h  B r i t i s h  I n s u r a n c e  C o m p a n y  Ltd

de al t w i t h  s u r e t y s h i p ,  i.e. the fi eld of m o r t g a g e ,

h o w e v e r  is still i n s t r u c t i v e .

Here the c o ur t per  De W e t '7 found it not n e c e s s a r v  

to e x p r e s s  an o p i n i o n  as to w h e t h e r  the manner ct 

’ m a k i n g  p a y m e n t ,  w h i c h  was p r o h i b i t e d  by the e x c h a n g  

c o nt ro l r e g u l a t i o n s ,  w o u l d  ren de r the a g r e e m e n t  voi 

as su ch  p r o v i s i o n  was  in fact sev erable.

1966 (2) PH A66 (ft) at 234.

Idem
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8
N i e n a b e r  P M» s u b m i t s  that it is s o m e w h a t  d i f f i c u T t  

to u n d e r s t a n d  how a t e r m  r e g a r d i n g  pa ym en t w h i c h  is 

the v e r y  e s s e n c e  of one p a r t y ' s  o b l i g a t i o n  and the 

o t h e r  p a r t y ' s  e x p e c t a t i o n  can ever be said to be ; 

s e v e r a b l e  f r o m  the rest o f ' t h e  con tract, He sub- 

mi ts that a mo re  s a t i s f a c t o r y  e x p l a n a t i o n  is t h a t  

the p a y m e n t  was not e f f e c t e d  by vi rt ue  of .the !< 

c o n t r a c t  but was don e by way of ,a favour, that is,

• e x t r a n e o u s  to the terms of .the contrac t.

2.2.1 F i n a n c i a l  a s s i s t a n c e

■ 9 ,
In the  case o f  A l b e r t  v Pap en fu s a m o r t g a g e  

; bond and a deed  of s u r e t y s h i p  w e r e  e n t e r e d  .into 

irt o r d e r  to s e c u r e  due p e r f o r m a n c e  of the 

m o r t g a g o r ' s  o b l i g a t i o n s  in r-espect of p a y m e n t  

of a l l e d g e d  g o od wi l l.  H o w e v e r , it was e v i d e n t  

that the c o m p a n y  had given fi nan ci al a s s i s t a n c e  

to the m o r t g a g e e  in c o n n e c t i o n  w i t h  the p u r c h a s e  

of his sh a re s and a c c o r d i n g l y  acted in c o n t r a v e n  

tio n of s e c t i o n  8 6 b i s { 2 )  of the C o m p a n i e s  Act 46 

1926. It was c o n t e n d e d  on be ha lf  o f  the p l a i n ­

t i f f  m o r t g a g e e  that the m o r t g a g e  bond wa s not

8. Nienaber P M "Miscellaneous Contracts (carriage, Deposit,
Exchange, Loans, Partnership, Service, Suretyship)" (1966) 
Annual Survey c£ South African Law 122 at 144.

1964 (2) SA 713 (£).



■invalidated by the c o n t r a v e n t i o n  of the above

s ec ti on . R e l i a n c e  was p l a c e d  on the ju dgm ent

of R o x b u r g h  J in V i c t o r  Ba t t e r y  Co Ltd

10
v C u r r y ' s  L t d , w h i c h  was to the effect that ■ ; 

the s e c t i o n  was only  c o n t r a v e n e d  if the f i n a n - .

cial a s s i s t a n c e  was v a l i d ,  and i f i t was not,

. .  11 
then th e s e c t i o n  was not c o n t r a v e n e d .  M u n n i k  j/ 1

was u n a b l e  to ac c e p t  this ar gu m e n t  and t h e - l e a r n e d

* j u d g e  submi tted: * .

1 "To.hold otherwise woifld mean that the whole
; ' Object of sec. 86 bis(2) would in practice

. be defeated by any one willing to,pay at most
a penalty of R1000 - which in many cases may 
constitute an attractive and profitable commercial 
proposition." „

12 ■
Hahl o  H R s u b m i t s  th a t the above d e c i si on  of

M u n n i k  J is corre ct^  and in e n d o r s i n g  his s u b m i s s i o n

qu ot es  the w o r d s  of T h e r o n  A O in T r a n s -

*10.. ‘ [1946] 1 • a .3,1 H R 519.

11. Albert v Papenfus 1964 (2) SA 713 (E) at 721.

12. "Rendering Financial Assistance" (1964) 81 -S A U  
281 at 282. . ' ,
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A f r i c a  Cr e di t and S a v i n g s  Bank Ltd v Uni on

■ 13
G u a r a n t e e  and I n s u r a n c e  Co Ltd who 

i n te r a l i a , h e l d l -

"The general rule applicable to the construction 
of statutes is that every transaction carried 
out in contravention of the statutory prohibi­
tion should be considered null and void, despite 
absence o.,f any express declaration of nullity... 
unless it appears from the wording of the ,. ^  
statute, or from a consideration of its objects 
and its scope, that the legislature did not in­

' tend to render the prohibited transaction invalid."
. . ■ . 1/

H a hl o t h e r e a f t e r  r a i s e s  a questi on w h i c h  did , 

not c a l l  for d e c i s i o n ,  nam ely  W h e t h e r  a m o r t g a g e  

b on d in fa v o u r  of  a bo na  fide third p ar ty  w o u l d  

be invali d. He s u g g e s t s  that in the e v en t of 

the t h ir d p a r ty  not b e i n g  aware that the p r o ­

v i s i o n s  of s e c t i o n  8 6 bi s (2 ) would be c o n t r a v e n e d ,

the c o m p a n y  w o u l d  be e s t o p p e d  from r e l y i n g  on 

the i n v a l i d i t y  of the t r a n s a c t i o n  as a g a i n s t

13. 1963 (2) Sh 92 (C) at; 103.



Page 25

the m o r t g a g e e ,  and to this e x t e n t  .Hahlo a r g u e s  

that the V i c t o r  B a t t e r y  case s h o u l d  still be 

c o n s i d e r e d  good law. A s i m i l a r  s i t u a t i o n  a r o s e  

for  d e c i s i o n  in the c a s e  of S a a m b o u  N a s i o n a l e  

B o u v e r e n i  ging V L i g a t e x  (Pty) L t d ; Ex p a r t e  

S t u a r t : i n re S a a m b o u  N a s i o n a l e  B o u v e r e n i  gi n g v 

L i g a t e x  (Pty) Ltd . ^  ■ T h e  p r o c e e d s  of the 

m o r t g a g e  bo n d had" been' used to p u r c h a s e  s h a r e s  

in the c o m p a n y ,  in c o n t r a v e n t i o n  of s e c t i o n  ^

8 6 b i s (2) of the C o m p a n i e s  Act 46 of 1 926. - It 

wa s a r g u e d  that  as a c o n s e q u e n c e  of th e  c o n t r a ­

v e n t i o n ,  the a g r e e m e n t  in r e s p e c t  of th e  s a l e  

of  s h a r e s  and th e loan a g r e e m e n t  w e r e  v oid .

E k s t e e n  «J h.eld t h a t  the.-loan a g r e e m e n t  r e m a i n e d  

p r a c t i c a l l y  va l i d ,  as it was ari e n t i r e l y  s e p a r a t e )

*» * 
a g r e e m e n t *  Th e  r e a s o n i n g  of the l e a r n e d  j u d g e

1 5
was c r i t i c i s e d  by B e u t h i n  R C in t h a t  he

fe'lt t h a t  th e l e a r n e d  judge did not s u f f i c i e n t l y

s , •
s t r e s s  the s t a t e  of .mind of the m o r t g a g e e .  He

Hiss?'1 

% £

?!

s u b m i t s  t h a t  har! the m o r t g a g e e  b e e n  a w a r e  o f  [ ’ 

the i ll e g a l  p u r p o s e  of the loan, the v a l i d i t y  j r 

of the  loa n a g r e e m e n t  w ou ld have be e n in j e o p a r d

14. 1976 (1) SA 868 (E).

15. "Act in Haste - Repent at Leisure" <1968) 85 SALJ 195 at 196;
Beuthin R C "Company Law" (1976) Annual Survey of South African 

. Law 289 305; Kerr A J "Agreements to Defeat the Purpose of 
Statutory Provisions'* (1976) 93 SALJ 3; Kerr A J "Ihnocent 
Provisions of Funds used in Contravention of a Statutory 
Provision" (1976) 93 SALJ 143.

&

$



T h us , if the  two c o n t r a c t s  are not i n e x t r i c a b l y  

i n t e r w o v e n ,  and if the m o r t g a g e e  was unaware of 

the ille gal  p u r p o s e ,  it is s u b m i t t e d  that the m o r t ­

gage bond w o u l d  re ma in v a l i d ,  there being no need 

to rely on e s t o p p e l . ■

It has been held that w h e r e  a m o r t g a g e  bond is 

p as se d in o r d e r  to s e c u r e  loan accou nts  of s h a r e ­

h ol de rs , this  w o u l d  not be a c o n t r a v e n t i o n ,of 

se c t i o n  38 of  the C o m p a n i e s  Act 61 of 1973. This 

p r i n c i p l e  was e n u n c i a t e d  in the .case of Bay Loan 

I n v e s t m e n t  ( P t y ) L td v flay'View (Pty) Ltd and 

K a m o  vs ky v H y a m s ,  ̂? . .n. -

2.2,2 Group Areas Act

Up to 1932 a s ch e m e  w h e r e b y  \i pe r s o n  h o l d i n g  i m m o v a ­

ble p r o p e r t y  as r e g i s t e r e d  o w n e r  U a ’M s d  a n o m i n e e )  

in f a v o u r  of a pe rso n w h o  was p r o h i b i t e d  from h a v i n g  

such land r e g i s t e r e d  in his name, was not c o n s i d e r e d  

to be i l l eg al . This was u s u a l l y  co up le d with  a 

m o r t g a g e  bond pa ss ed  by the n om in ee  ho ld er  in f a v o u r  

of the b e n e f i c i a l  o w n e r  for the full p u r ch as e prifce 

and in s o m e  i n s t a n c e s  i n t e r e s t .  T h e r e a f t e r  the 

T r a n s v a a l  A s i a t i c  Land T e n u r e  Act 35 of 1932 was

Page 26

16. 1972 (2) SA 313 (C) .

17. .1961 (2) SA 368 (W) -
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1 8
passed. In terms of s e c t i o n  7 of the a b o v e m e n ­

ti o ne d Act, fixed p r o p e r t y  was d e f i n e d  as inter 

alia any real r igh t in i m m o v a b l e  pr op erty, ex ce p t  

a m o r t g a g e’bond  ov e r i m m o v a b l e  p r o p e r t y  s e c u r i n g  a 

bona fi de  loan g r a n t e d  in the o r d i n a r y  course of 

b u s i n e s s .  The Group A r e a s  Act 41 of 1950 r e - e n a c t e d  

the p r o v i s i o n ,  and s e c t i o n  40 of the cu rr en t Group 

Areas Ac t 36 o f !l,1 966 now p r o v i d e s  t h a t  no person 

m ay a c q u i r e  or hold on b e h a l f  or in the i nt e r e s t s  

of any o t h e r  p er son , any i m m o v a b l e  p r o pe rt y w h i c h  

the o t h e r  pe r s o n  may  not l a w f u l l y  ac qu ir e or hold

in, t e r ms  of the Act. A c o n t r a v e n t i o n  of this sec-

19
tion is not on ly  an o f f e n c e  but p r o p e r t y  i l l e g a l l y  

held b e c o m e s  lia bl e for d i s p o s a l .  Th e p roc eed s of 

the sale c a n n o t  be applied towards the p a y m e n t  of 

any d e b t  of .anyone on w h o s e  behalf or in wh ose' > 

i n t e r e s t s  the p r o p e r t y  was a c q u ir ed  or held.

18. The first attempt to curb the practice of nominee holding was
section ,2 of the Transvaal Asiatic (Land and Trading) Amendment 
Act 37 of 1919.

19. Proviso to section 41(5) of the Group Areas Act 36 of 1966.
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O t h e r  c as es  d e a l i n g  w i t h  c o n t r a v e n t i o n s  of

20 ' 
v a r i o u s  Acts are G a s s o n  v Fran z • where the

c o u r t  r e f u s e d  to grant p r o v i si on al  s e n te nc e

for a ce s s i o n  of a m o r t g a g e  bond, the pro vi - s

sions of  the U s u a r y  Act 37 of 1927 h av i n g  been

c o n t r a v e n e d .  It a p p e a r s  that the court was

c o r r e c t l y  i n f l u e n c e d  by the fact that on the

e v i d e n c e  it appealed t h a t  the c e s s i o n a r y  was

m e r e l y  a tool o f the m o r t g a g e e  and thus clis-

p o s i n g  of  a p o s s i b l e  a r g u m e n t  of the c e s s i o n a r y

r a i s i n g  estoppel to the d e f e n d a n t s  d e f e n c e

( a l t h o u g h  not s p e c i f i c a l l y  dealt w i t h  in the

t w o - p a g e  j u d g e m e n t  of G r a h a m  0 P).

C e r t a i n  s t a t u t o r y  e n a c t m e n t s  r el at ing  to f o r ­

mal it ies will be c o n v e n i e n t l y  dealt w i t h  u nd er  

d e f e c t s  r e l a t i n g  to the ac ce s s o r y  . o b l i g a t i o n ,
• * ■ C.'

as d e f e c t s  r e l a t i n g  to f o r m a l it ie s are g e n e r a l l y  

m o r e  p r e d o m i n a n t  un der  this latter head.
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2.3 Capaci ty

2.3.1 Mi nors

As ide f r o m  c o m m o n  law r e s t r a i n t s  that e x is t wi th  

re gar d to a m i n o r s  c a p a c i t y  to m or tg ag e,  w h ic h will 

be a l l u d e d  to lat er , t he re  al s o exists c e r t a i n  s t a ­

t u t o r y  r e s t r a i n t s .  i

T h e s e  r e s t r a i n t s  can be f o u n d  in s ec ti on  80 of t h e ; 

A d m i n i s t r a t i o n  of E s t a t e s  Act 66 of 1965. One has 

to obtai n autho ri  sati on f r o m  t he m a s t e r  of the 

s u p r e m e  c our t for a mi nor  to m o r t g a g e  his property], 

if the a m o u n t  of the  m o r t g a g e  does not ex ceed 

R 10 0 0 0, 00 . I f the m o r t g a g e  is gr ea te r than R10 0 0 0 , 0 0  

then on e has to p e t i t i o n  the »court. F u r t h e r m o r e ,  the 

m a s t e r  is o n l y  e m p o w e r e d  to a u t h o r i s e  su ch  m o r t g a g e  

if it is n e c e s s a r y  for the p r e s e r v a t i o n  or i m p r o v e ­

ment  of  the p r o p e r t y ,  o r for the m a i n t e n a n c e ,  c-duca-

• 1
tion or o t h e r  b e n e f i t  of the minor. M e y e r o w i t z  D

s u g g e s t s  tha t the w o r d s  'other benefit' are wi d e 

i ■ • ■ - 
e n o u g h  to c o v e r  any p u r p o s e  w h i c h  wo ul d b en ef it  the

m i n o r ,  for i n s t a n c e  a m o r t g a g e ’to en ab l e the m i n o r

■ • ■ ■ 11 2 ' 
to pay  a c l a i m  for d a m a g e s  ca us ed  by s u c h  minor.

- < • ■ » • . ^

1. The Law and Practice of Administration of Estates 5 ed' (1976)
303 &t para 21 25 . " '

2 . Where the property to be mortgaged is jointly owned with the minor, 
the master will only have authority if the minors share does not 
exceed RIO 000,00 and the mortgage is expressed to be joint, as 
opposed to joint and several.
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In the u n l i k e l y  e v e n t  of a m o r t g a g e  bond 

r e g i s t e r e d  w i t h o u t  the r e q u i r e d  c o n s e n t ,  

that th e m o r t g a g e  w o u l d  be v o i d a b l e  upon

' 3
a t t a i n i n g  m a j o r i t y .  

If the m i n o r  c o n t r a c t e d  w i t h o u t  his g u a r d i a n s  

a s s i s t a n c e ,  t h e n  a n a t u r a l  o b l i g a t i o n  w o u l d  -:be c r s s t f

5
w h i c h  is c a p a b l e  o f  b e i n g  m o r t g a g e d .  W h e t h e r  th e 

same s i t u a t i o n  p r e v a i l s  w h e r e  the m i n o r  a ct ed f r a u ­

d u l e n t l y ,  is an o p e n  q u e s t i o n .6

bei ng

it appears 

the mi n o r

Breifcenbach v *913 AD 390.

Boberg P Q R The Law of ' Persons and the Family with Illustrative 

Cases (1977) at 584.

See supra.

Earnard A H and Cro'nje D S P vftio wrote the 2nd ed of Ol i v e r ' s  book 
The South African Law of Persons -and Family Law (1980) at 75, 
submit that the minor is bound to the contract on the basis of 
estoppel. They cite Vogel and Company v Greently 1903 NLR 252 

in supxx>rt of their contention. They also refer to Pleat v * 
van Staden 1921 OPD 91 and Fouche v Battenhausen & Co 1939 CPD 228 
where the same principle was applied. See tod Pauy P "Kontraktuele 
Aanspreeklikheld van Mlnderjarigfi - Estoppel" (197(J) THRHR 82 at 83. 
But see Boberg P Q R  ibid 600 to 612 for criticism and for a 
comprehensive analysis of tho various approaches to such contract.
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2.3.2 I n s o l v e n c y

An i n s o l v e n t  does not lose his cap ac it y to c o n c l u d e  

legal acts, but he is p r e c l u d e d  from d i s p o s i n g  of 

as se ts  w h i c h  fall in his i n s o l v e n t  estate. A m o r t ­

ga g e of su ch  assets w o u l d  a c c o r d i n g l y  be prohibited,.^

O
It has b e e n  held tha t w h e r e  an in sol ve nt  p u r c h a s e d  

i m m o v a b l e  p r o p e r t y  and p a s s e d  a kustirrgsbrief for 

the  b a l a n c e  of the purchase, price, the p r o p er ty  

v e s t e d  in the t r u s t e e s  and the m o r t g a g e  bonds so 

pa s s e d  w e r e  valid. '

If a m o r t g a g e  bond is p a s s e d  pr ior  to i n s o l v e n c y  w i t h

t h e  i n t e n t i o n  of d e f r a u d i n g  the creditors* su ch  m o r t -

9 *
ga g e bond ma y  be set aside, k i l l e  submits that the

p r i n c i p l e ,  w h i c h  is ba sed  or. “he case of Chi n 1 s T r u s -

. • • ■ • ................ ........• 1 0
’ tees  v- N a t i o n a l  Bank of SA, e q ua ll y applies to

a l i e n a t i o n s  ma d e by vj^y of mo rt g a g e .  However, no - 

c as es have been r e p o r t e d  in S o u t h  Af r i c a  of a m o r t ­

g ag e b e i n g  set as ide  u n d e r  the common law.

7. ' Section 20 of the Insolvency Act 24 of 1936.

,8. Warner*s Trustees v Wlcht (1886) 4 SC 463.

,9. Wille The Law of Mortgage and Pledge in South Africa 2nd ed

. (1961) at 22. * . . ~ . ,**
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The g r o u n d s  up o n w h i c h  a d i s p o s i t i o n  of pr op e r t y  

ma y be set a si d e ,  are, if such d i s p o s i t i o n  is w i t h o u t  

va lue, or if it c o n s t i t u t e s  a v o i d a b l e  or an undue 

p r e f e r e n c e .

2 . 3 . 3  , I n t e l l e c t u a l  d i s a b i l i t y

P er so ns  f a l l i n g  under th i s c a t e g o r y  are i n fa nt es , 

perso ns that are i ns ane , m e n t a l l y  defective, p e r so ns , o r  

s en i l e  p e r s o n s  who are c o n s i d e r e d  to be i n t e l l e c ­

t u a l l y  d i s a b l e d . 11, It has been  held by the p r iv y 

co u nci l in Mo'lyneaux v Natal Land  and C o l o n i z a t i o n  

Co (Pty) L t d 12 that the j u r i s t i c  act of a pers on,  

in s an e at the time of the  c o n c l u s i o n  c /  an act, is 

c o m p l e t e l y  v o i d  and not m e r e l y  voidable. The 

m a s t e r  or the co urt  's c o n s e n t  w o u ld  e q u a l l y  be 

r e q u i r e d  by a t u to r or c u r a t o r  in terms of se c t i o n  

8 0 ( 2 ) (a) of th e  A d m i n i s t r a t i o n  of .Estates Act |

66 of 1965. , ,

11. „ Barnard A H and Cronj<§ D S P The South African Law of Persons and
Family Law 2nd ed (1980) at 85. ,

12. [19051 AC 55.

11
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2 . 3 . 4 Marri age

2.3.4.1 Pr ior to the 1st N o v e m b e r  1984

Pr ior to the i n t r o d u c t i o n  of the M atr im oni al  P r o p e r t y

Act 8 8  of  1984
13

the w i f e  was subject to the m a r i t a l

power o f  the h u s b a n d  in a m a r r i a g e  c o n t r a c t e d  in

' - 14 '
c o m m u n i t y  .of p r o p e r t y .  W o m e n  subject to the m a r i ­

tal p o w e r  have a l i m i t e d  c a p a c i t y  to co nc lu de  legal

t r a n s a c t i o n s .  This i n c a p a c i t y  would result in the

15
t r a n s a c t i o n  b e i n g  void. F o r s y t h  submits th a t in <
. ■ ■ . , ■ . . « ' O ' .

the c a s e  of a m a r r i e d  wo ma n ,  prodigal and lunat ic,  

as they are i n c a p a b l e  of .contracting, no p r i n c i p a l’ 

dsbt c o m e s  into e x i s t e n c e ,  and it foll ows  that  t h e r e

can be no sur et y sh i p . T h i s  w o u l d  be equally, a pp l i -

* ; * 1 £ ■ 
cable to m o r t g a g e . L u b b e  submi ts that t he re  is u n ­

c e r t a i n t y  as to w h e t h e r  e s t o p p e l  can o p e r a t e  to 

re m e d y  this lack of c o n t r a c t u a l  capacity. In the

i n s t r u c t i v e  c a s e  of Rand  W h o l e s a l e  O u t f i t t e r s  (Pty)

* * * • • • • • • 1 7 . ' .
Ltd v Cass el s the facts w e r e  as follows:

13. 1st November 1984. '

14. Certain marriages which were by way of an antenuptial contract, 
retained the marital power of the hna’ ancj over the wife,

15. Forsyth C F Caney’s The Law of Suretyship in South Africa 
3rd ed (1982) at 36. , . •

16. "Mortgage and Pledge" in Joubert W A (ed) The' Law of South Africa 
(1983) vol 17 295 at 304. !

17. 1955 (2) SA 66 (W) .
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A m a r r i e d  w o m a n  m a r r i e d  in c o m m u n i t y  of p r o p e r t y  

p a s s e d  a m o r t g a g e  bon d w i t h o u t  her husband's k n o w l e d g  

or con se n t.  T h e  c o u r t  held per de Wet J that e s t o p p e  

c o u l d  not o p e r a t e  to cure the wifes lack o f locus 

s t a n d i . F u r t h e r  he s t a t e d  that estoppel'would o n l y  

o p e r a t e  a g a i n s t  he r h u s b a n d  if he was p ri vy  to 

the mi srepresen.tatiori. In o r d e r  to found an estoppel ,

e had actual 

and not i m p l i e d  

k n o w l e d g e  due to the d o c u m e n t  b e i n g  r eg i s t e r e d  at 

the deeds o ff ice . n ;

2.3,4.2 A f t e r  1st N o v e m b e r  1984

• All m a r r i a g e s  c o n c l u d e d  a ft er  the 1st N o v e m b e r  1984

w i t h o u t  an a n t e n u p t i a l  or accr ual  c o n t r a c t  are d e e m e  

to be m a r r i a g e s  in c o m m u n i t y  of pr o p e r t y ,  but w i t h  

the e x c l u s i o n  of the m a r i t a l  power. Th e p r o v i s i o n s -  

of s e c t i o n  15(2) (a) p r o v i d e  that a spo us e may 

not m o r t ^ a o e  any i m m o v a b l e  p r o p e r t y  f o r m i n g  part 

of the j o i n t  e s t a t e  w i t h o u t  the w r i t t e n  c o n s e n t  of  

th e o t h e r  spous e.  In terms of sect ion  15(4) 

ex post f a ct o rati ficati orT i s* not permi tted. 

F u r t h e r m o r e  j. the c o n s e n t  must' be given s e p e r a t e l y

in r e s p e c t  of e a c h  act and mu st  be at te st ed  to by twc

1 8
’ c o m p e t e n t  w i t n e s s e s .  S i n c l a i r  J feels that

An Introduction to the Matrimonial Property Act (198.4) at 19.

a g a i n s t  him it had to be shown that jb 

k n o w l e d g e  of the p a s s i n g  of the bond/

j



the s a n c t i o n  i m p o s e d  in r e s p e c t  of non c o m p l i a n c e  

w i t h  s e c t i o n  1 5 (2 ) (a ). is m u c h  w e a k e r  than i nv al id it y.  

S e c o n d l y *  the ab ov e s e c t i o n  on l y covers m o r t g a g e  and

1 9
doe s not a f f e c t  the u n d e r l y i n g  principal ob lig at i on .

T h e  c o n s e n t ,  in o r d e r  to e n t e r - i n t o  the pri ncipal o b ­

l ig at i o n ,  m a y  n e v e r t h e l e s s  fall under the p r o v i s i o n s  

of s e c t i o n  1 5 (2 ) ( b ) of the same Act.

T h e  c o n t r a c t u a l  c a p a c i t y  of ,a b l ac k  w o m a n  is c l o s e l y  

r e l a t e d  to her m a r i t a l  s ta t u s  and is strewn w i t h  

c o m p l e x i t i e s .  It w o u l d  not be a p p r o p r i a t e  to deal

w i t h  this t opi c here, as l e g i s l a t i o n  will be i n t r o d u c e d

■ ■ ■ ■ ■ - 20 ■ ■ 
soon in order to amend the status q u o .

19. Sinclair J speaking at a Seminar on Matrimonial Property on ’ 
tne 13th November 1585 at the Carlton Hotel.

20. For a more comprehensive exposition of this topic, see Olivier W H 
and Van der Post D J "Swartes se Regte op Grond met besoridere 
verwysing na Huurpag" Consulta Series, Association of Law Societies/ 
Pretoria (1985) and also Church J "A new Dispensation for Black 
Women? A note on Act 6 of 1981 Kwa Zulu" 1983 Comparative' and , 
International Law Journal of Southern Africa at 100. .
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2.4 D u r e s s  and u ndu e i n f l u e n c e

If the c o n s e n t  to the p r i n c i p a l  o b l i g a t i o n  is ob- 

t a i n t e d  by fo r c e ,  t hr e a t  or fear, which the law 

r e g a r d s  as i m p r o p e r ,  the c o n t r a c t  is e i t h e r  void or 

v o i d a b l e  at the i n s t a n c e  of the person upon w h o m

i t  has been im po se d.  .

W h e r e  the f o r c e  is vis a b s o l u t a , that is actual

p h y s i c a l  fo r ce , the o b l i g a t i o n  will be void a_b

. 2 1  ' 
i n i t i o . _  ,

W h e r e  one p a r t y  has e x e r c i s e d  undue i n f l u e n c e o v e r  

the o t h e r *  the i nj u r e d  p a r t y  has the right to a b i d e  

by the c o n t r a c t  or r e s c i n d  the con tr ac t and c l a i m

* r e s t i t u t i o  in i n t e r g r u m . In the case of F a u s t m a n n

p
V S h a d r i c k  and S a m a r t h a  the learned judge p o s t p o n e d

\ , 
e x e c u t i o n  a g a i n s t  i m m o v a b l e  pr o pe r t y  to ena bl e one

• O'"

of the m o r t g a g o r s  to b r i n g  an act io n to have the bond 

set aside on the basis of duress.

■Jj ' " , : '

Voet 4 2  1, . ;

1910 OPD 40.



Termi nati on

A m o r t g a g e  is t e r m i n a t e d  in a n u m b e r  of ways, in ter alia;

(1 ) d i s c h a r g e  of  the p r i n c i p a l  o b l i g a t i o n ;

(2 ) e f f l u x i o n  of time;

(3) r e n u n c i a t i o n  by the m o r t g a g e e ;  v

(4) n o v a t i o n ;  i

(5) m e r g e r ;

(6 ) e x t i n c t i o n  of t Y m o r t g a g o r s  title;

(7) d e s t r u c t i o n  of the m o r t g a g e d  p ro pe rt y;

(8 ) p r e s c r i p t i o n ;

(9) d e c r e e  of court;

( 1 0 ) sale  in e x e c u t i o n ;

( 1 1 ) sale on the  i n s o l v e n c y  of the mortgagor,.

It s o m e t i m e s  h a p p e n s  t h a t  the m o r t g a g e e  does not w i s h  

to r e l e a s e  the s e c u r i t y  held in t erm s of such m o r t g a g e .  In 

the ca s e of D a r l i n g  V R e g i s t r a r of D e e d s ' De V i l l i e r s  C O  

said that it i s’of the e s s e n c e  of .every m o r t g a g e  or 

pl e d g e  that the m o r t g a g o r  or p l e d g o r  has the right of 

r e d e m p t i o n .  Th is  right of redemption.,, usu all y termed
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'equity of redemption',*" i's p a r a m o u n t  in other legal 

systems. Th e  r i gh t of r e d e m p t i o n  is also  t r e a t e d  on 

a s i m i l a r  f o o t i n g  in S o u t h  A f r i c a n  law* Thus, w h e re  

a' m o r t g a g e e  r e f u s e s  to a c c e p t  t e n d e r  o f the a m o u n t  due 

by the m o r t g a g o r ,  the  c o u r t  wil l o r d e r  the m o r t g a g e e  to 

ret ur n the b o nd  to the m o r t g a g o r  duly r e c e i p t e d  for c a n ­

c e l l a t i o n . 3 W i l l e ^  c o r r e c t l y  c o n t e n d s  t h a t  the ri ght  

of r e d e m p t i o n  c a n n o t . b e ^ t a k e n  a w a y  or p o s t p o n e d  by any 

a g r e e m e n t  m a d e  by th e m o r t g a g o r  p r i o r  to his d ef aul t.

We will now d i s c u s s  the s o - c a l l e d  r i g h t  of r e t e n t i o n  

w h i c h  has b e e n  he ld  to be an e x c e p t i o n  to the p r i n c i p l e  

e n u n c i a t e d  a bo v e .  ,

Warden t> C "Mortgages'* Sattinger 0 C (eds) 55 American Jurisprudence 
155 at 502 whers he says that, strictly speaking the term '
'equity of redemption' is a misnomer since the mortgagor 
remains the legal owner of land, and until foreclosure has the 
legal right to discharge the mortgage bond. .See too Tyler E L G 
"Mortgage" Moots R P (eds)' Halsbury’s Laws of England 2nd ed 
(vol 32) 181 at 190 para 407:

"Incident to every mortgage is the right of the mortgagor to 
redeem, a right which is called its equity of redemption, and 
which continues notwithstanding that he fails to pay the debt 
in accordance with the proviso of redemption . . .
Any provision inserted in the mortgage to prevent redemption 
on payment of the debt or performance of the obligation for 
which the security was given is termed a ‘clog’ or 'fetter' 
on the equity of redemption and is" void."

Miche11 V de VlllierS (1900) 17 SC 85 at 87.

Wllle The Law Of Mortgage a.nd Pledge in South Africa 2nd ed 
(1961) at 137. ' ' .



4, R e t e n t i o n  of s e c u r i t y

4.1 G en e r a  1 ly

It has been p r o f f e r e d  by onr courts, by.-Wills and 

some p r a c t i s i o n e r s  that a c r e d i t o r  is en ti tl ed  to 

u t i l i s e  the r ig ht of s e c u r i t y  of a m o r t g a g e ,  w h e r e

the p r i n c i p a l  obi i i ;  ion-'has been e x t i n g u i s h e d ,  in

= '■ ■ ' ■ 1 
o r d e r  to s e c u r e  a n o t h e r  u n r e l a t e d  indebtedness*

For the sake of c o n v e n i e n c e  fhe term “right o f r e t e n ­

tion" will be u t i l i s e d  in o r d e r  to describe" this " 

d u b i o u s  pr ec ep t.  ^ -

This right of r e t e n t i o n  is a H o  a s s o c i a t e d  wilth 

the t e n a n t  of c q nso 1 V•.?a t A on ft f titoi vg a s  whi c h i s /

- ' ' ' V. .. -...ft ■ /

a c c e p t e d  in some j-,;f;ts-di'^tior|s. * . ,

- ' • i .-i!.. ' V  • i j -

It will be a rg u e d  that the ri gh t -'f re te nt io n,  wi th

the a t t e n d a n t  r i ght of c o n s o l i d a t i o n ,  is m a n i f e s t l y  

u n t e na bl e.  It is f u r t h e r  p r o p o s e d  to d e m o n s t r a t e  

that the a b o v e  p r o p o s i t i o n  is not based on u n e q u i ­

vocal legal' p r i n c i p l e s .

1. , Brlnk!s Trustees v S A Bank (1848) 2 M 381; Haarhoff v Cape
of Good Hope Bank (1887) 4 HCG 304; Smith v Farrelly1 s Trustee 
1904 TS 949 at 962; van den Hoover v Gloebe (1904) 21 SC 113? 
Hirschberg v Jackson 1933 CPD 238; Burger v Rautenba.ch 1980 (4) 
SA 650 (C) ; Voet 20 6 16; Van Leeuwen Censura Forensis 14 10 7 
and 1 4 37 2; Van der Keessel D G Thesis Selectae 435 and 450; 
Wille The Law of Mortgage and. Pledge in South Africa 2nd ed 
(1961) at 91. '

2. Section 93 of the English Law of Property Act 1925 15 Geo V c20.



4.2 C o m p a r a t i v e  law

4.2.1 U n i t e d  St a t e s  of A m e r i c a

In the case of  W e s l e y  W i l l i a m s  -v Hill M c L e a n & C o 3 

the c o u r t  held that real p r o p e r t y  w h i c h  was c o n v e y e d  

in a deed of .trust co uld  not be r e t a i n e d  as s e c u r i t y  

for any a d d i t i o n a l  o b l i g a t i o n s  not r e f e r r e d  to in the 

deed. W a r d e n  L C^ sets out the p o s i t i o n  as f o l l o w s : -

"Indeed, it is a general rule that a mortgage cannot, 
subsequently to-its execution, be extended by parol 
agreement to secure debts or obligations other than 
those which it was executed to secure. Such an extension, 

if effective, would be equivalent to the execution of 
a new mortgage to secure the additional obligations. It 
therefore falls within the prohibition of the statute 
of frauds." ‘

Wa r d e n ,  h o w e v e r ,  later in his a rt icl e subm it s that / 

th er e is s u p p o r t  for the d o c t r i n e  of c o n s o l i d a ­

tion, un der  w h i c h  a p er s o n  h o l d i n g  two or more s e p a r a t e

3. fl857] 19 US 246.

4^ "Mortgages" Sattinger 0 C and others (eds) 1971 55 American
Jurisprudence 2nd ed 151 at 282.
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m o r t g a g e s  on d i f f e r e n t  e s t a t e s  of the sail... iiiort- ' 

ga go r may in si s t  that all the m o r t g a g e s  shall be

r e d e e m e d  to ge t h e r .  In this regard he cites the

p.
case of P l e d g e  v White^ . w h i c h , i s  in fact an E n g l i s h  

d e ci si on . It is m a n i f e s t  that here the m o r t g a g e e  

is not a t t e m p t i n g  to i n t r o d u c e  a fu r t h e r  pri nc ipa l 

obi Ion un de r the u m b r e l l a  of a m o r t g a g e  bond  

w h e r e  the p ri n c i p a l  o b l i g a t i o n  has been e x t i n g u i s h e d ,  

but is m e r e l y  l in ki ng  the e x t i n c t i o n  of two e x i s t i n g  

m o r t g a g e  bonds. F u r t h e r m o r e ,  the rule may not be 

a p p l i e d  a g a i n s t  a s u b s e q u e n t  m o r t g a g e e  or c r e d i t o r  

s e e k i n g  to redeem. - |

The le a r n e d  a u t h o r  thus s u b m i t s  that wh er e th ere  is

' i " , 
a debt th at  is not s e c u r e d  by a m o r t g a g e ,  the broad

rule is a s s e r t e d  that the payiiiunt of such debt  may
. . a. . if

not be e x a c t e d  .as a c o n d i t i o n  of r e d e m p t i o n  fr om  the . 

m o r t g a g e .

4 .2.2 New S ou th  W a l e s

The d o c t r i n e  of c o n s o l i d a t i o n  as alluded to above, 

has been a b o l i s h e d  by s e c t i o n  97 of the C o n v e y a n c i n g  

Act 1919.

4.2.3 En g l a n d

The a x i o m  of  the m o r t g a g o r s  e q u i t a b l e  right of r e d e m p ­

tion does not per mit  of r e t e n t i o n  of sec ur it y o n c 6

5. 0;897j AC 187.



CZ
the p r i n c i p a l  o b l i g a t i o n  has been fulfilled..

C o n s o l i d a t i o n  is now g o v e r n e d  by section 93 of the

7
Law of P r o p e r t y  Act of 1 925;, The c o n s t r a i n t s  i m ­

posed by the a f o r e m e n t i o n e d  Act are as fo llo ws :-

(1) T h e r e  m u s t  not be a c o n t r a r y  intenti on  e x p r e s s e d  

in the m o r t g a g e d  deeds.

(2) T h e p r o v i s i o n  does not ap ply  w he re  all the 

m o r t g a g e s  we r e m a d e  b e f o r e  the 1st J a n u a r y  

1882. P r i o r  to th e a b ov e date the right 

e x i s t e d  a u t o m a t i c a l l y ,  but t h e r e a f t e r  the

l e g i s l a t u r e  m a d e  it n e c e s s a r y  to rese rve  th£

• ■ 8 ■ ■ ' " ■ ' 
right, Ha y t o n  D 0 says that it is com mo n p r a c ­

tice for the m o r t g a g e  to conta in a cla us e 

e x c l u d i n g  the o p e r a t i o n  of secti on  93 so as to 

p er m i t  c o n s o l i d a t i o n .  He fur the r submits that 

in the ca s e of bo t h m o r t g a g e s , the d at es  for 

r e d e m p t i o n  m u s t  have passed. _ Furthermore, the 

, m o r t g a g e s  mu st  be ma d e by the same mortgagor.

In the light of the a f o r e g o i n g ,  it may be c o n c l u d e d  

that the gene ral  t r e n d  is to ei th er  a bo li sh  such 

r igh t of r e t e n t i o n  or a l t e r n a t i v e l y  to impose ■-
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6. v Tyler E L G "Mortgage" Halsbury's Laws of England (1980)
vol 31 181. ""

7. 15 Geo V c20.

8. Hayton D J Magarry's ManuaX of the Law of Real Property 6th ed 

(1982) at 265’ " ~ .......



'•tr: . 
^  n

c e r t a i n  r e s t r i c t i o n s  th ere on.

P e r m u t a t i o n s

At this j u n c t u r e  it w o u l d  be appos ite  to set out 

the p o s s i b l e  p e r m u t a t i o n s  r e l y i n g  to the a c c e p ­

t a nc e of .the d o c t r i n e  of reV.-fi ti on of s ec ur it y,

n am e l y  th at :-
/■'* •. . . ’ . ■ ,

4.3.1 The p r i n c i p l e  c a n n o t  be a c c ep te d in 

So uth  A f r i c a n  Taw in any form w h a t s o e v e r ;  

or

4 .3 .2  The p r i n c i p l e  can be a cc ep ted  p r o v i d e d

the p r i n c i p a l  o b l i g a t i o n  is not e x t i n g u i s h e d  

"t end er ";  or

4. 3. 3 The p r i n c i p l e  is on l y a p p l i c a b l e  to m a t t e r s  

w h er e the p r i n c i p a l  o b l i g a t i o n  is fo u n d e d  

in p l e d g e  and mu st  be i n t e r pr et ed  wi t hi n 

the p e r a m e t e r s  of c er tai n co ns tr a i n t s .
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