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Chapter I
INTRODUCTION

In order to acquire a decisive grasp of the abovementioned

topic and in order to ascertain its parameters, it is

necessary to understand what the term "mortgage" connotes.

This aspect will be dealt with at the outset of this

dissertation.

Secondly it is essentfa1»;hat;one is apprised of the
juridical nature of morty%gé,so,that one has a,tlearepA
understanding as to what extent a particular defect WiT1
afféct the transaction‘écncerned, Thus, a material defect
relating to a principal obligation will have as a con-
comitant effect, the extinction of the acdessory obliga~ .
tion, whereas, the reverse situation wou]dznbt necessarily

Tead to the extinction of~the‘formek.

Furthermore, by d%ssectiﬁg a'mdrtgagé into its Qnder1ying
parts, one is them able to isolate the legal nature of
each component and then utilise the cardinal principles
ré]ating to that branch of the Taw. This is particularly
apposite in a field which has a "dual nature", such as
mortgage, pledge or suretyship, where the respective parts

do not necessarily have the same juridical base.

. \« ) ‘:’\/_’ IU
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In defining "mortgages of conveyance" L C Warden
submits:-

[

“There is perhaps no species of ownerghip known to the
law which is more complex than that which has sprung
from the mortgage of real property. This is by reason
of the dual character of mortgage, which is frequently
defined as a conveyance of property to secure the
performance of some obligation, the conveyance to be
void on the due performance thereof.

Fortunate?y; mortgage in-our legal system suffers to a

Tesser extent from the complexities that are jnherent
in the American and English 1ega1‘systems.2

+

i. Warden L.C."Mortgages” Sattinger O C (eds) 1971
55 american Jurisprudence (2nd ed) 151 at 192.°

2. The field of mortgage is further complicated by the
existence of two kinds of mortgage which are governed,
on the one hand, by legal principles and, on the cther
hand, by equitable principles. In the United States of
America one has the mortgage of real property which is
effected by the conveyvance of property which is to secure
the performance of the obligation, which conveyance be-
comes void upon the duw performance of the obligation.
In this instance the aspect of conveyance is exercised.
One also has mortgages tlhat are more akin to the South
African mortgage, which 1s as security for a principal
obligation: United States v Common Wealth Title Insurance
and T Co [1904] 193 US 651. This later form of mortgage is
sometimes also referred to as a chose in action or a trust.
The use of th. term "trust", however, appears to have been
frowned upon; : 55 American Jurisprudence (2nd ed) at
193~4 nl4. Uniformity has been achieved in many jurisdic-
tions by judicial decision or statute, by the adoption of
the principle that a mortgage is in fact a security and
not a conveyance; idem at 194. The English legal system has
a similar dichotomy of mortgage into legal and equitable
mortgages. However, in terms of the Law of Property Act
of 1925 15 Geo V c20, the legal fee always remains vested in
the true owner. Legal mortgages are in turn split up. into
two general categories, namely, mortgage by lease, and mortgage
by a legal charge. Eguitable mortgages on the other hand,
can be classified into four different categories, namely,
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Reference will be made to those legal systems in the course

of this treatise, where relevant.

Although this topic will be confined to mortgages‘over
immovable property, material relating to notarial bonds .,
liens, pledges, and suretyships will be examined in |
order to eXpahdAon certaih princip]es‘énd to support
certain propositions. It will peAbbserved that many of
the undérlyingv1ega1'prfnciplés relating to suretyship

are analogous to the underlying legal principles rela-

ting to mortgage bonds, which ﬁhus pFoVideS“hs with a

~convenient ‘succor.

Fina??y; it may be mentioned thét when déaliﬁg with the
principal obligation, in order to aveid rendering a
superficial treatise of the nature of the‘princibéi
Objigbtionddue to its Eroaq COmpasg;‘it i§‘intenqed

to cbncentrate on the more predomihaht form of,principal
ob]igatiop; namely that‘bended in cgnt;acp; and mqre"

particularly statutory restraints.

‘an agreement to create a legal mortgage, secondly a deposit
of the title deeds of the property, thirdly the mortgage of
an equitable interest and lastly equitable charges.

/
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TERMI

NOLOGY

1

The term "mortgage"

Voet 20 1 1 states that:-

»

has been accorded diverse connotations.

‘4

! '‘Pignus generalius acceptum, quandoque jus conftitutum,

quandoque rem ipfam obligatam, frequenter 1pfam conven-

Tionem; qua jus. 101ud inducitur, defignat: quamvis verum

Tit, non ex conventione tantum, Ted & a lege, vel praetore,

vel judice, vel teftatore conftitui pignoris jus. Conven-

tionale fenfu latiore & pignus 1n fpecie & hypothecam com-

3

plecitur, adeo ut inter pignus & hypothecam taptum nominis

{1

A

fonus differat, & ex utroque actio hypothecaria nafcatur.™ 2

»

origins and "gage",
in low Latin.

or by a testator.

i

It appears from.Qﬁpggaiﬁ_ggngiﬁg;&am;mngignax§‘(7th»ed)«by :
: Roger Bird at 224 that the term "mortgage" is an amalgam
k| of the texrm "mort", meaning dead, which has Norman French

meaning a pledg®, which has its origins

20 1 1 "Taken in its moxe general sense, pledge denotes
sometimes the right established, sometimes the very thing
put under obligation, and often tha actual convenant by
which that right is produced.
the right of pledge is established not only by virtue of
T convenant, but also by law, or by the praetor or the judge,

It is, however, true that

Conventicnal pledge, properly so called, in its broader
sense embracey also hypothec, so much so that the only
difference between pledge and hypothee is the sound of
the names, and a hypothecary action arises from both of
them." (Gane's translation).
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Page 5

3 in his translator's note to this passage, submits that

Gane
pledge is that form of hypothecation which is accompaniad by
possession of the thing hypothecate ; whereas hypothec is \not
S0 accom‘panied.4 He submits ‘that Voet often used ejtheri?
word convertibly. Gane in his translation of’Voet has

introduced the term "mortgage® which was unknown

Netherlands Tlaw and is generally used where immoviwies

are concerned. ' ,

Wille 5 correctly contends that the term " @rtgage"

connotes a r1ght, which r1ght was not dea]t with on a

uniform basis by leading Roman Dutch author1t1es.

3. ~Ibid at 470.
' . L ’ . ) B . A ’ ’ i
4, The earlier and classical Roman law knew of two lefyal types .

of real security, namely fiducia cum creditore and pignus.

The former was the earliest form of real security under the
Roman law and was probably recognised in the.third century

B C; Pugsley D The Roman Law of Property and Obligations
(1972) at 72. At a later stage hypotheca was. 1ntroducea, which
was embodied in a:'simple agreement nt without the reguirements

of mancipatio ox traditio. Hypotheca is sometimes dealt with
as a third form of security. Marcian says that there was no
difference between this form of security and pignus.

Ulpian and Justinian distinguished the two by submitting that

' pignus implies transfer of possession whereas hypotheca does
not. Although the nomenclature hypotheca has Greek origins,
Lee R W submits that it was merely a natural outgrowth of the
Roman vlgnusg; Elements of Roman law (1956) 4th ed at 177. Van
der Merwe C G in Sakereg (1979) 439 submits that in the later
classical law the distinction between pignus and hypotheca
disappeared,

5. . Wille G: The Law of Mortgage and Pledge in South Africa (;961)

2nd ed at 1.

S0
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Page 6

Wille submits that Van Leeuwen and Grotius place n0’]imita—
tion on the nature of the property, the nature of the obli-

gation or the manner in which the security is const.tuted.

‘Other writers use the terms hypotheca, pignus or pandt in a

restricted sense by limiting them to pdrticular forms of

mortgages and by limiting the principa110b1iggtién to mohey

debtsgs‘ As to present-day usage, the aiétgﬁ‘of Van Heerden J
7 is 1'rl_stfﬂ‘:u‘gtive:‘w

in éx‘pa}te Mather,N 0 and othérs

"The term mortgage s when used to denote a rwght in
its comprehensive sense, is a right over thie property
of another which serves to secure an obligation and,

~in its restrictive sense, is generally limited to
*+ describing securities over immovable property. Wille, .

‘Law of Mortgage and Pledge in South Afr1ca, 2nd ed.,

pdr“'

Statutory acceptan“” and usage of. the f f’”mért@ége bond’,

as relating to 1mmovabf prOperty, canf' 1nlsection 102

\Jr

of the Deeds Reg1str1€< Ahf 47 of 1937 wh1cr nes a mortgage

bond as a bond a*tested by uqm registrar speci ypotheca-
ting immovable property;f"A ﬁﬁﬁéf&ypothecating-ﬁo 1o property

is, in the same Act, purely hé%erréﬁ to as a notariéﬁ*&énd.

Thus it is evident that the 1l¢ 3€; ‘*Ure has ut1)|sed the

nomenclature 'mortgage' to denbta Haf‘the subject matteh

of the right is immovable property.

« . « +

For the purposes of this dissertation, the use of the term

'mortgage' shall mean a real right over immovable property.

o4

6. Idem.

7. 1971 (3) SA 381 (D) at 385.

T 5 | o S
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Chapter III

JURIDICAL NATURE OF MORTGAGE

Voet in his learned utterances stated that a hypothec is.

a kind of accession to a main obligation and as a general
1

rule has no existence at all without one.

This fundamental tenet constitutes the cornerstone of our.law

of mortgage and the lgcus C]&SSTGUS is the case of Kilburn v

Estate Ki1burn2 where Wesse]skA C J, with whom Stratford Jd Ay

Roos J A, and Hutton A J A concurred, held that:-

"it is true that you can secure any obligation whether
it be present or future, whether it be actually
claimable or contingent. The security may be sus-
pended until the obligation arises, but there must
always be some obligation even if it be only a
natural one t* which the security obligation is
accessory ....it is therefore clear that by our
Taw there must be a legdl or natural obligation
to which the hypothecation s accessory. If there ' .
is no obligation whatever there can be no hypothe-
cation giving rise to a substantive claim.”

[y
v

1. 20 1 18,

2. 1931 AD 501 at 506.

5
K o 0. R
i B Ca : ; . ST S U = W : . X
N D W < .
Vi o @) i : e , i B “o g ) ! .
" : . o : g ‘ : B 4 B ; . N Yy
5 — R RS K b ! . : VA i ot : ) = }
1 [l iy
- oL - P i o e e it = i e o g RSSO UVRT SN S ORGIN |




™
7,

: PR EEER L Y
CRgE T : PN

The. cases that have confirmed this irrefragible principle

of mortgage are legion. In the case of 01jff v Minnie4 Van

den HeeVer'J A had the following to say with regard to the

’

"a mortgage bond as we know it is an acknoW?edgment
~'of debt and at the same time an instrument hypothe-
cating Tanded property or other goods. .‘But even if
this bond ceased to be a mortgage bond within the
contemp]wt1on of the section, then the instrument
could have had further ex1stence only as an acknow-
]edgment of debt..."5

3. Kadvlnka v Lorentz 1914 TPD 32; Mahomed & Son Ltd.v Estate
Horviteh 1928 AD 1; Unios: Government v Fisher's Executrix
1921 TPD 328; ThlenhaUS'N O0.v.Metje and Ziegler Ltd 1965
t3) SA 25 (A); Chapman v Executors, Estate of Fynney
(1888) 9 NLR 243 at 246.

4. 1953 (1) sa 1 (A) at 3.

5. See.too.the cases of Reglstrar of Deeds (Transvaal) V. The
Ferreira Deep Ltd 1930 AD 169 at 180; Lief N O v Dettman

1964 (2) SA 252 (a) at.265..ILubbe.G F."Mortgage ang Pleie"

in Joubert W A (ed) The Law of South Africa 1983 (Vol 17)‘

287 at 291 para 396 refers to a notarially executed lnmtrument
known as a mortgage bond which is of a dual nature in that it
usually serves both as a record of the prmncxpal oblsgation and
its terms and of the mortgage relationship in its contractual
and hypothecatory aspects. It is respectfully submitted that
Lubbe could not have intended to have introduced the term
‘notarially', as the notarial procedure is only adopted in
respect of movable property. This is endorsed by the fact

that this paragraph falls under the heading 'mortgage' which
has been defined by the learned writel! as a real.xight of
security . in an.immovable asset. In the case of Union Government
v Fisher's Executrix 1921 TpD 328 it was held that the mortgage
bond was not a negotiable instrument.

B e Ea L NP W RPN
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reverse situation, namely, the extinction of the hypothecation:-

AR e T




The State and Federal Taw of the United States of’America6
has the same irrefrangible principle. Warden L ¢’ thus

summarises the position:-

"The existence of an obligation to be secured is an
essential element of a mortgage. The mortgage has

no efficacy if unaccompanied by a debt or obligation....
Accord1ng]y, where the obligation secured fajls, the
mortgage is likewise common1y considered to be a
nu]hty e

This distinctive feature which pértains to real security
as opposed to other rea1 rights, has with it the further
d1st1ngu1sh1ng character1st1c that the ho]der of the
right does not receive a concomitant benefit of use and
enjyoyment"of the thing hypothecated. Wille® thus submits
that the distinctive features of mortgége;'és opposeh'to
other real rights, ‘are:-

(a) an obligation to be Secured;

(bj property to which the,mdrtgagg right is to
attach; and oy

(c) the calling of the mortgage right into existince.

6. New Orleans National Banking aAssociation v Adams, Adams
& Regnaud (1883 109 us 211.

7. "Mortgages" Sattinger O C and Others (eds) 1971 35 American
Jurisprudence 2nd ed 151 at 277.

8. The Law of Mortgage and Pledge in South Africa (1961) 2nd ed
at 4.
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An attendant characteristic is that the real right of mortgage

is indivisible.-

As to whetherka mortgage is a movable or an immovable, the

words of Wessels J A in Lief N O leettmaJO

are pertinent:-

'

o

"In my opinion the determining factor in classifying
a mortgage hond either as an immovable or a movable
for any particular purpose may, generally speaking,
be said to depend on whether .the purpose in question
relates more particularly to the bond as constituting
an acknowledgient of debt or as an instrument of -
title to a real right in the’land hypothecated ‘thereby."

a. Van der Merwe C G in Sakereqg (1979).at 444 cites as authority for
this proposition, #an Leeuwen Cens For 1 4 11 11 and Voet 12 7.6
Thus the property which is burdened as the security for the debt.
is not reduced in proportion to the reduction of the indebtedness.
It is submitted that the Deeds Registries Act does not derogate
from this principle, save with the exception of section 15(5)
which relates.to the participation of mortgage bonds (Van der
Merwe C G ibid) The procedure known as part payment or reduction
in cover where this relates to a continuing coverirg bond, purely
affects the principal obligation and not the security. The
provisions of section 56(2) and release of security generally,
relate to the situation where the security comprises a number of
erven or units which are individually released, usually upon the con-
comitant reduction of the principal obligation.

See, too, Voet 13 7 6, 20 4 4 and 20 6 2.

10, 1964 (2) sn 252 (a) 266.

35,
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Chapter IV,

ANALYSIS OF THE DEFECTS RELATING

TO THE PRINCIPAL OBLIGATION

. 1

.......

In scrUtinising those cases where the courts have‘he]d
a mortgage to be defective, tne MﬁT? detect that in the
majority of caseé the destruction on extinction3of the 
mortgage was due tbkan invalid princjpa? QB]igafan.

Thus, it is apposite at this junctur

qf‘anvobligation with‘réferende‘ﬁo the Timits of the prin-

cipa}~ob]i§ation so as to determine'?ts']egal‘restrainté;’

*
s
S

A AR \ : S
An obligation is a qura]z bond between two legal subjects
in terms of which one, Being the creditor, Has & right
to a particular performancekagainst the other, being the

the performance,3 p

debtor, the latter having a corresponding duty to rendér.

0 _define the nature

The law of obligations, things, succession angd intelectual
property, are divisions of.the.law of property.. (Contra Hahlo

H R & xahn E, The South African Legal System and its Background

(1968) at 120.) .Obligations arise mainly from four sources,
namely, contract, delict, unjustified enrichment, and by opera-
tion of law (the latter not being traditionally treated as being
- a source of the law of obligations).

A moral right to performance is thus not an obligation.

Inst 31 3 and D 44 7 3, The performance need not be monetary;
however, the performance must have an economic¢ value.

e it | e P At A A i P e N ~
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The principa]‘ob]igation may be of any kind,,and it

has beeh stated4 that it may be civiT, praetorian,'
natura1;5 or honorary. Thus W111e6 submits:that 1t may
arise from dowry; purchase; sale, Tetting and hirihg,
mandate, é&retyship, and for a judgment. It may'arise
from delict or unjust enrichmen?,? perforhance*of an
“act or a Series of acts, a ,mOQéy debt, or in fact it

may arise fromlany‘va1id'prjncipé] obiigation;BHIt has

L I S I L L) e X X £+ EEE T I A O N 2 A R L L L

o v
Powo» e

Civil obligations are afqudedAfull legal protection in that
they are directly enforceable by ar order for specific perfor-
mance and indirectly by an award for damages for breach, or
by sett-off, and can serve as the basis for a valid novation.
Lotz J G "Obligations" in Joubert W A (ed) The Law of South
Africa (Vol 19) 141 at 145 ‘ ' o

0

A.distinction should be drawn between naturales obligationey.
plenae (efficaces) and naturales cbligationes minns plenae
(inefficaces). Iotz J G ibid submits that the former are termed
natural obligations ir South Afrjcan lav, and £he latter accor-
ding t¢ Voet were either wholly or partly diséountenanceﬁ
(obligationes impropata). Voet includes gambling transactions
under those obligations which are wholly discountenanced. .

3 5

_ The Law of Mortgagelgnd’Pledge in South Africa (1961) 2nd ed at 5.

Van der Mexrwe C J Sakereg (1979) at 447. . ‘ ;

i

Lubbe G F "Mortgage" in Joubert W A (ed) The Law of South Africa
(Vol 17) 285 at 294, contends that although the aforegoing is
.correct iIn theory, it has become customayy in conveyancing practice
to express the principal nbligation as one sounding in money for a
liquid amount. The underlying reason therefor is twofold. It is
done in order to obtain the advantage of provisional sentencé pro-.
ceedings for mortgage, and secondly to facilitate the satisfaction
of the mortgagees claim out of the proceeds of the mortgaged assets
upon default or insolvency. It must be borne in mind that the
Conventional Penalties Act 15 of 1962 may be applicable where the.
amount may be viewed by the courts as constituting a penalty. In
this regard see the case of Parekh v Shah Jehan Cinemas (Pty) Ltd
and others 1982 (3) SA 618 (D).

A B - : b . Iy . B B i
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been treated as settled law that in the field of suretyship

the principal obligation might be ad factum praestandum

or ad faciendum a]iquid»g

Thus, a suretyship for the performance by a building
contractor of his obligations under a conﬁract for the
construction of a building was held to be a valid prin-

cipal obligation. A further instructive case relating

to the pr1nc1pa1 ob11gat10n in the f*e‘d of ‘suretyship
which wou]d be equa11y applicable 1in the ”wa?d of mort—
gage, is the case of Beaufort West Mun1c1pa11ty v

K;bﬁmeck S Trustees &»others.10

Th]S case accepteﬂ as

a valid principal ob]igation,'performancevby a lessee

of all his obligations under a Tease agreement over and

above the payment of rental. Forsyth ¢ F'! submits

that the principal obligation may be or may 7nc1ade a
negative obligation and in support of th1s content1on

cites the case of Segell v Kerdia .Investments (Pty):Ltd,12

which was an obTigatioh by the lessee not to contravene

by-Taws.

Cotrans & another v Transvaal Government and Coull's Trustee 1909
TS 605 per Innes C G, Wessels J and Mason J; See too the provi-
sions of Sec. 51 (1) (b) of the Daeds Registries Act 47 of 1937
which inter alLa provides that no mortgage bond shall be of any
force or effect for the purpose of giving preference ox priority
unless a sum is fixed in the bond as an amount beyong which future
debts shall not be secured by the bond.

(1887) 5 sC 5.

Caney's The Law of Suretvship in South Africa (1982) 3rd ed at 38.

1953 (1) SA 20 (W) at 25. o

. Py
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Further, it is submitted , the principal obligation will not}
be defective if it is expressed to be, ‘ 3

1. claimable or contingent;13

0

2. present or future;14 .

[y

3. not legally enforceable:

4.  the principal obligation of some other person,

, , : . 15
other than that of the mo¥Yigagor; .

5. in respect of a portion only bf the principal ob-

ligation 16

D 20 1 15; vVoet 20 1 20; Pothier 20 1 n7; Kilburn v Estate
Kilburn 1931 AD 501; Section.50.(2) of the Deeds Registries

Act 47 of 1937 specifies inter allia that a mortgage bond may .
be registered to secure an existing debt or a future debt or
both existing and future debts; Section 50(3) provides that
mortgage bonds intended to secure loans for building purposes

are deemed to he bonds to secure existing debts; Estate
Scheepers v Barclays Bank 1935 AD 153.

-

D 20 1 15; Voet 20 1 20; and S A Timber and Joinery Works (Pty) Itd
v The Sheriff and others 1955 (4) SA 56 (0). .

D 20 1 15; Voet 20 1 18; Pothier 20 1 n7; Benjamin v Benjamin
(1881) 1 EDC 273 and Goodman's Trustee v Goldberg 1914 WLD
119, '

D 20 1 5 and Pothier 20 1 n7.

{;‘

- b oty i
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2. Defects relating to the principal obligation

founded in contract.

2.1 Animus contrahendi

Roberts A A1states that one of the essential e?emenﬁs
of a contract is that there must be a sérious and
deliberate intention on the part of the parties

‘to create a’Tegal bond; that is, there must be |

v i o T » . .
an anﬂmus‘contrqhend1.2 This element is accepted

as being essential to a valid contract.

AP AT 8 N
e il e S

In the case of ki]burn’v Estate Kﬁ]burna‘a hquand

had, pridr to his marriage,‘registéred a notarial
bond over all his property 1in favour of his proposed
wife, There»was no serious promise, nor was there
any intention by him to pathjs wife the amount se-
cured by the bond. Therunaer1ying‘intent1qn of the
husband was that the wife shod?d claim the sum in

question, if.and when the husband became insolvent.

&

1. Wessels' Law of Contract in South Africa (1937) 2nd ed at 15.
2. Ibid at 22.
3. 1931 AaD 501 .

§ o 0.
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Accordingly, the court held that there was no
1ega1;ob?igatibn secured by the bond. WeSse1s
A CJ in examining the notarial bond, suppor-
ted by the fact that no date was fixed on the
bond, upheld the court a quo. Wessels J“A4 held: -

"Now the Court below has found as a fact that there
‘'was no serious promise ... There was therefore no
obligation. secured by.this bond and therefore

in a concursus creditorum the appellant cannot
claim on the bond L

A further case with a similar import was that:of

Mahomed & Son Ltd v Estate Horvitch.® Here

a company, in which all the shareholders were
Asiatics, Wished‘to~pu%chase cértain immovable
property. In drder‘to circumvent the,provisibns
of,sectfoﬁ‘z of the As{atics (Land and Trading)
Amendment Act (Transvaal) 37 of 1919, the company
entered into a written ag?éemeht'which provided
that in consideration of .an advance of £1650

to the se11er; the latter would pass a bond over

~.Ibid at 506.

1928 ap 1.
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the property for that amount.  The companhy could

inter alia take the rents of the property in lieu of

interest; let the property on such terms as it thouéht
Fi&; break down existing buildings and erect‘ofhers;
and, without thE~COhSént of tha seller, sell and'
dispééewof the property at its pleasurea There

was no provision forfrepayment in the égreement;,
howevers thGVPOWeP of attorney to pass the mortgage
‘bond andfthe ﬁortgége bond itée?f had a fixed

date for repayment. The cour£ héﬁd that the
agreement did not~consti%ﬁte a contract of 1o;n,(
since the so-called loan had never to be repaid

‘and since it was manifest that the mone&ipaSSing

to the seller passed as a consideration for the

supreme rights of control of the prépérty, which

were aonferred upon the company. Since there was no .
loan under the agreement, the conclusion was 1rré§is-
tible that the clause as to repayment was inserted

in the power of attorney %o pass the bond and the

mortgage bond itself for the purposes of giving

o 2

e e L

: 'Q"
g

TS : .
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the mortgage bond an appearance of one passed to
secure a loan.. The bond was accordingly in-

valid under the Act. Stratford J AP held:~

"... when the bond came to be passed there could be
no loan to secure, for the £1650 had by the agree-
ment, been appropriated to the purchase of the

rights confervred on the appellants...and could not,
therefore, whilst that agreement stood.be appropria-
ted to a loan agreement. No money was, therefore,
lent or borrowed and the conclusion is irresistable

~that the clause as to repayment was inserted only
for the purpose of giving the bond the appearance
of one passed to secure a loan. The position is
in complete analogy with the giving of a bond by

“the dummy registered owner of tixed property to
an Asiatic ... "

It was submitted by counsel of the company in

the court a quo thag'the mortgage bond and the

.
agreement should be%read fogether; and thus'the
provision in the bond as to repayment wbd]d supply
the deficiency. It is submitted‘that; if there was
a va]%d loans such a deficiency would have beéﬁw

v
]
v

cured.7

Ibid at 14. ,

van der Post v Twidfelhoek Diamond Prospecting Syndicat‘e' £1903)
20 8C at 213. '
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2.2 Legality of the principal obligation

Associated with the above is the prvnc1n1e that
the contract must be legally poss1b1e and not

one wh1ch the law prohibits or regards‘as vo1dj/

Here difficulties may be,encounteked where the
‘1egis1ature prohibits akparticular'transact{on

but does not expressly declare what the conse-
quences of non~compliance wf]lybe. Coaker J F and

2 submit that the general rule is that

Zeffert D T
a contract 1nfr1ngung a proh1b1t1on W111 be treated
as v01d and that th1s would be tuy case even where
the only 1nd1cat1on of a proh1b1t1on~1s the 1mpos1—
txon of a criminal penalty on any person con-
tracting in a parficu1ar Way. ’It‘ﬁs‘submitted
that the approach of Van Rensburg'A D Q,‘LOtzVJ G
and Van Rhijn T A R3 is to’be préferrea.

+

Roberts A A Wessels' Law of Contract in South Afrlca 2ed (1951) .
at 21. He divides agreements which are legally impossible
for convenience of discussion intg ‘two classes, namely, those
prohibited by speciz) enactment and those regardad by common
law as being contra bonos mores. The general rule is ex turpi
causa non oritur actio. Van Renshurg A D J, Lotz C J and Van
Rhijn T A R "Contract" in Joubert: W A (ed) The Law of Sout”
Africa vol 5 (1983) at 74 paxa 149 nl state that no dlstl.)tlon
is made between an immoral (turpis) and an illegal (iniustus)
contract, the ex turpi causa maxim applying in eithexr casé.

Wille and Millin's Mercantile Law of South Africa 18tH ed'kl983)
at 39. ‘ a

See ni: above.

;
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The 1attérvwritérs subm1t that the mére fact
that é penalty is provided for .is not con-V
c]usivé either way, and in every case it is a
mattef of construction of the pariicu]ar sta—
tute. If the statutofy provision is difectory‘
or perm1ss1v ’ the acts done will not be a
'nu1]1ty, whereas 1f the statUtory provision B
is peremptory or mandatory, a11 acts done 1n'

breach of the enactmen w111 be nu]] and vo1d 4

In the case of Kadrinka v Lprentis the causa of

a mortgage bond ﬁas expressed to bé arising from
and being the amount of“a'SEttTed'éttount due by
the mortg;gor'to the;mortgagee. The mqrtgaga}
averred that a great part of the consﬁderétion‘

for which the bond was given, was for 11quor sup-

p]1ed on credit and accord1ng]y not recoverable

Schierhout v Minister of Justice 1926 AD 99 at IIO“W%qu‘
Innes C J held that a disregard of the peremptory prev
statute is fatal to.the validity of the proceedin;™
The case of Kuhne and Nagel (Pty) Ltd v Elias and ng
(1) sA 131 (T), where Boshoff A J P held that in o;du}\to as-
certain whether the statutory provision is peremptory or direc-
tory one must look to the intention of the legislature which is -
determined by having regard to the language used; the sgope and
object of the enactment as a whole and the consequences in rela-.
tion to justice and convenience of adopting one view as opposed
to the other. Thus in interpreting the provisions of section ‘
51 (3) (b) of the Deeds Registries Act 47 of 1937, which inter
alia states that every notarial bond shall disclose the place
where the debtor resides and the place or places (if any) where
he carries on business, tie learned judge submitted that while
the word "shall" was a strong indication that the provision was
peremptory it would lead to injustice if the bond was treated af
being void. For. fixrther indications as to the interpretation ut
a statute seeSteyn L G Uitleg van Wetkte Sth ed {1981) '
by varm Tonder S I E, Badenhorst N P, Volschenk C H & Wepener J N
at 196-201.

“imns of a
'u\y"d.

1914 TpD 32.
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under section 82 of the Liquor Licencing

Ordinancé 32 of 1902. Part of the amount owihg,

was in terms of a judgment thch the éourt dor—
rectly cohétrUEd as being novated by the mortgage
bond. Mason J held that as the account inc]uded
‘an'171e§a1'conéideration which was not seVérab]e,

»brovisiona] sentence could not be granted on such

instrument. The ordinance inter alia stated that

no person-shall recover any S U of"monéy}or main-
fain any suft of law on aécodnt of,hny tiquor
sold by him on credit. It aﬁpears as if ﬁhe:
court concluded that a contravention of{%ﬁé‘
aforemehtioned provision rendered not only the
recovery of the consideration 1ega1kbut it also
rendered the principa1’0b1igation i??ega1.' N

\i*‘
1y

The case of Per1-Urban Areas Hea]th Board

v The South Br1t1sh Insurance rompany Lth

dealt with suretysh1p, i.e, the f1e1d of mortgage,

however is still instructive.

Here the court per De Wet7 found it not‘neceSSarﬁ'
to express an op1n10n as to whether the manner of
making payment, which was prohibited by the exchang
control regu]ations; would render the agréement.voi

as such provision was in fact severable.:

1966 (2) PH A66 () at 234.

Idem

o’ . " . e Sl .
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Nienaber P M,8 submits that it is somewhat difficult
to understand how a'term‘regardihg payment whiCh~is
the very essence of one party's Ob]igation and the
other party's'expectation can ever be said to be

severable from the rest of 'the contract. He sub~

‘mits that & more satisfactory explanation is that
the payment was not effected by virtue of the I
contract but was done by Way,of.a'fqvqur,"that i§;

,éxtr%neods'to the terms of the contract.

2.2.1 ~ Financial assistance

Iafthe case of‘AJbert vaapeﬂfusq a mortgage

boéd‘and a deed‘of suretyshfp were entered into
in order to secure due perfoﬁmanéé of the ¢
moftgégor‘s ob]igatiﬁns in ne;ggct of payment‘

of alledged goodwill. However, it was evident
fhat the company had given financial assfstance,

to the mortgageéﬁih connection with the purchase

of his shares and accordingly acted in contraven-

tion of section 86bis{2);6f.the Companies Act 46 |
~1926. It was contended on behalf of the plain-
tiff mortgagee that the mortgage bond was not

LT S

Nienaber P M "Miscellaneous Contracts (Carriage, peposit,
Exchange, Loans, P-artnership, Service, Suretyship)" (1966)
Annual Survey <f South African Law 122 at 144.

1964 (2) sa 713 (E).
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invalidated by the contravention of the above

section. Reliance was placed on the judgment

of Roxburgh J in Victor Battery Co Ltd

v Curry's Ltdgo which was to the effect that

the section was only contravened if the finan-

cial assistance was valid, and if it was not,

then the sect1on was ‘not conLravened ‘Mu\nnide1

*

was unab1e to accept this argument and the 1earned

L

" S D

© judge submitted:-

”gi "To ho]d otherw1se wou1d mean that the whole
o : - object of sec, 86bis(2) would in practice
. S ' be defeated by any one w1111ng to. pay at most

a penalty of R1000 - which in many cases may
constitute an attractive and profitable commerC1a1
proposition."

»

- 12 . ;
Hahlo H R submmts that the above dec1swon of
Munnlk J is correct and in endorsing his subm1ss1on
quotes the words of Theron A J in Trans-—‘
10, - [194@ 1211 % R 519, | e
11, Albert v Papenfus 1964 (2) SA 713 (g) at 721. ’ i o
12. "Rendering rinancial aAssistance" (1964) 81 -SALT f‘; T
281 at 282. o . 7
i * \ R S
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Africa Cred1t and SaV1ngs Bank Ltd v Un1on

13 who i

Guarantee,and Insurance Co Ltd

dintevy a?ia.he]d?#

"The genera] rule app11cab1e to the construct1on
of statutes is that every transaction carried
out in contravention of the statutory prohibi-
tion should be considered null and void, despite
absence of any express declaration of nu111ty...
unless it appears from the wording of the . =
statute, or from a consideration of its obJects
. and its scope, that the legislature did not in-
" tend to render the prohibited transaction 1nva11d "

M

Hah?o thereafter ra1ses a quest1on wh1ch did

‘:.,. 4

not call for dec1s1on, name?y whether a mortgage

bond 1n favour of a bona fide third party would f
be invalid. He suggests that 1n the event of
the third party not being aware that the pro-
‘visions of section 86bis(2) would be conﬂraVened,
the company would be‘esiopped from re]yiﬁg on

the invalidity of the transaction-as agaﬁnst

i
[
H

1963 (2) SA 92 (C) at 103.

L
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the mortgagee, and to this extent Hahlo argues

that the Victor Battery case should still be

considered good law. A simjlar situation arose

for decision in the case of Saambou Nasioha1e

Bouvereniging v Ligatex (Pty) Ltd; Ex parﬁ

- Stuart: in re Saambou Nas1ona1e Bouveren1g1ng v

.9

Lxgatex (Pty) Ltd 14 The proceeds of the

3

%ﬁ' mortgage bond had’ bgen used to purchase ‘shares
;; e  in the éompany, in contraventioh'of,sectﬁoh -
§  86bis(2) of the Companies Act 46 of 1926. . It
N was argued that as a consequéhcg of the contra-

vention, the agreement in r@Spth of the sale
of shares and the loan agreement wers void.

" Eksteen J held that the loan zgreement remained

practically Va]id, as it was an entireTy,SEharate1

agreement. The }easoning of the Tearned judge

15 in that he

was criticised by Beuthin R'C
felt that the learned judge did not sufficiently |

) . : v ’ X
stress the state of mind of the mortgagee. He

submits that hars -the mOrtgagée been aware of

the illegal pufpbse of the loan, the validity

of the Toan agreement would have Been in jeopard

N .
B R T Y »

14. _1976 (1) sA 868 (E).

: 15. "Act in Haste - Repent at Leisure" (1968) 85 SALJ 195 at 196;

f Beuthin R C "Compary Law" (1976) Annual Survey of South African
Law 289 ‘at 305; Kerr A J "Agreements to Defeat the Purpose of
Statutory Provisions” (1976) 93 SALJ 3; Kerr A J "Ihnocent
Provisions of Funds used in Contravention of a Statutory
Provision" (1976) 93 SALJ 143.
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Thus, if the two contracts are not inextricably
interwoven, and if the mortgagee was unaware of

the illegal purpose, it is submitted that the mort-
gage bond would remain valid, there being no need

to rely on estoppel.

It has been he]d that where a mortgage bond is

passed in order to secure Toan accounts of share-

holders, this Qou1d not be‘a contfaventionwof

section 38 of the Comnan1es Act 61 of 1973. This

g LI

PR

principle was enunciated 1n the\sase of Bay Loan
16
Investment (Pty) Ltd » ﬂdviV1ew (Pty) Ltd aqd

Karnovsky v Hyams,17 ”_,Q-ig

v

o

o 'ci""a‘TJw‘ erne,

2.2.2 Group Areas Act o o

Up to 1932 a sqheme whereby u peraoﬂ hn d1ng 1mmova~

ble property as reg1stered owncr ~raw19r a ﬂom1nee) ‘
in favour of a persan who Was prohwbvted from having

such Tand registered 1n hxs name, “aS“ot cmnsvderedi
to be illegal. This wa& usually coupled W1*h -2

mortgage bond passed by the nominee holder in favour

of the beneficial owner for the full purchase price
and in some instances interest. Thereafter the

Transvaal Asiatic Land Tenure Act 35 of 1932 was '

v

16. 1972 (2) sA 313 (C).

17. 1961 (2) SA 368 (W).
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passed, ~In terms of section 7 of the abovemen-

tioned Act, fixed property was defined as inter

alia any real right in immovable propefty, except

a mortgage’ bond over immovable property securing a
bona‘fide loan granted in the ordinary course of

business, The Group Areas Act 41 of 1950 re-enacted

the provision, and section 40‘of the current Group
Areas Act 36 of@1966fnow provides that no pé;éon

may acquire or ho]d“on behalf or in the interests

of any other person, any immovable property which

the other persdn may not lawfully acquiré,or‘ho1d 4
in terms of the Act. A contravention of this sec-

‘tion is not only an offence!?

but property illegally
held becomes liable for disposal. The proceeds of
the sale cannot be applied towards the payment of

any debt of anyone on whose behalf or in WHose'

interests the property was acquiréd or held.

The first attempt to curb the practice of nominee holding was
saction 2 of the Transvaal Asiatic (Land and Trading) Amendment
Act 37 of 1919,

Proviso to sectilon 41(5) of the Group Aveas Act 36 of 1966.
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Other cases dealing with contraventions of

variouS‘Acts are~Gasson v Franzzoawheﬂethe

court refused to grant provisional sentence
for a cession of a mortgage bond, the provi-
sions of the Usuary Act 37 of 1927 having been
contravehed. It appears that the court:was
correctiyxinf1uenced’by the“fact that on the
evidence it appeard that the‘cessionary was
‘merely a tool of the‘morfgagee and thus lis-
pos1ng of a poss1b1e argument of the cessuonary

raising estoppelto the defendants defence

ECR

(although not spec1f1ca11y dea]t W1th in the

two-page Judgement of Graham J P)

Certain statutory enactmehts re]ating'to for~‘

0

defects re]at1ng to the accessory ob11gat1on,
2y

- as defects relating to formalities are generally

more predominant under this latter head.

<

e

1929 EDL 376.
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2.3 Capacity

2.3.1 Minors

Aside from common law restraints that exist with
regard to a minors capacity td mortgage, which will
be alluded to later, there also exists certain sta-

tutory restraints.

These restraints can be found in section 80 of they

Administraticn of éétates Act 66 of 1965. OUne haﬁ

to obta1n guthor1sat1on from the master of the

il

supreme court for a minor to mortgage his property

if the amount of the mortgage does not exceed
R10 000,00. If the mortgage is gréater than R10 090,00
then one has to pet1t1on the\court Furthermorew the‘
master ‘s on]y empowered to duthor1se such mortgage

if it is necessary for the preservation or improve-
ment of the prope}ty, or for‘the~ma1ntenance,,Qduca;
tion or bther‘benefit of the minor. Meyerowitz D1

suggests that the words ’o%her benefit' -are wide

%

A

enough to cover any purpose which would bénefit the
minor, for instance a mortgage’ to enab]e the m1nor

to pay a claim for danages caused by =UCh m1nor.2

Thc Law and Praotice of Admlnistration of BsLates 5 ed: (l976)
303 at para 21 25,

Where the property to be mortgaged is jointly owned with the minox,
the master will only have authority if the minors share does not
exceed R10 000,00 and the mortgage is expressed to be joint, as
opposed to joint and several.

5
/ R

T T e e 7 I e S A 0 e TN e AL b Bl s w’“- e E



by s e e e

Page 30

In the unlikely event of a mortgage bondAbeing

registered without the required conseﬁt, it appears

that the ‘mortgage would be voidable upon the minor
PRI T IE: “
attaining majority.

If the minor contracted without,hisfguardian§

assistance, then a natural obligation would-be createj

which is capabIe of being mcirt'g'aged,5 Whether the
same situation prevails where the minor acted‘frau—

dulently, is anyopen question.6

estoppel. They cite Vogel and Company v Greently 1903 NIR 252

Breitenbach v Frankel 1913 AD 390.

Bobexrg P Q R The Lay of Persons and the Family with Illustrative
Cases (1977) at 584.

See supra.

Barnard A H and Crohje D S P who wrote the 2nd ed of Oliviex's hook
The South African Law of Persons .and Family Law (1980) at 75, :
submit that the minor is bound to the contract on the basis of

in support of their contention. They also refer to Pleat v

van Staden 1921 OPD 91 and Fouche v Battennausen & Co 1939 CPD 228
where the same principle was applied. See too Pauy P "Kontraktusle
Aanspreeklikheid van Minderjarige - Estoppel" (197¢) THRHR 8Z-at’ 83.
But see Bobery P Q R ibid 600 to 612 for critivism and for a
comprehensive analysis of the various approaches to such cgnhtract.
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Insolvency

An fnso]vént does not lose his capacity to conclude
legal aéfs,lbut he is preciuded from disposing of
assets which fall in his insolyent estate. A mort-
gage of,suﬁh assets would accordingly be prohibited@7
It has been he]ds'that where an insolvent purchased

immovable property and'passed a kustingsbrief for

the balance of the purchase price, the property
vested in the‘trustées'andfthe~mortgage bonds so

passed were valid.

If a mortgage bondwis passed prior to insd]véUCy'wffh

the intention of defrauding the creditors, such mort-

‘ 2 subm%ts that the

TN

gage bond may be set aside,flkiﬂle
. : . ' ’S'

principle, which is based on 'jhe case of Chin's Trus-

|
'''''' ]

» tééé vaationé?iéank‘of.éA,?o’équaily applies to

alienations made by way of mortgage. However, no
cases have been rembrwéd_in South Africa of a mort-

gage being set aside under the common law.

Section 20 of the Insolvency Act 24 of 1936.

Y 3 §

8. Warner's Trustees v Wicht (1886) 4 sC 463,

9. Wille The Law of Mortgage and Pledge in South Africa 2nd ed

(1961) at 22. , .

10. 1915 ap 353.
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The grouhds upon which a disposition of property

may be set aside, are, if such disposition is without

value, or if it constitutes a voidable ‘or an undue

preference.

2.3.3  Intellectual disability

Persons fa]]ing'unaer this categery are infantes,
peksons that are insane, ménta]]y defective persons, or

senx]e persons who are conowdered to be 1nte1]ec-

tually disabled, .11 It has been held by the pr1vy

council in Mo]yneaux v Nata] Land and Colon1zat1on L

o

Co (Pty) Ltd12 that the Jur1st1c act of a pevson,

insane at the time of the conc1us1on c.'an act
comp]ete]y vo1d and not mere]y vo1dab1e. The
master or the court’s consent would equa)]y be
requ1red by a tutor or curator in terms of section

80(2)(a) of the Adm1n1strat1on of Estatns.Act

66 Of‘1965. . ‘
11. Barnard A H and Cronjé D 8 P The South African Law Of Persons and

‘Family Law 2nd ed (1980) at 85.

12. (1903 ac s5.
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Marriage

Prior to the 1st November 1984

’Prié$ to the introduction of the Matrimonial Property

'Acp‘88 of 1984,13 the wife WaE.SUbject to the marital

power of the husband in a marriage contracted in

community of firoperty. '’

WOmeh subject torthe marTA‘u
~tal power have a 1imite§ capaCity,fo doncTude 1e951
tranSactions; This incapacity would resu]tvin tge
transaction’being void. For;yéh’s submits that in
the case of a married woman, prodigal and lunatic,
as they aré incapab1ejof ¢ontractihg; no principéT’
dabt cbmes into existence, and it follows that there
can be no suretyship._rThis would be«equaJ]y(appli—
cable to mortgabé., Lubbe'® submits that ﬁhere is’unj

certainty as to whetﬁer}estoppe1‘can oPerate't0 

remedy this 1atk“of§contra¢;ha] capacity. In the

instructive case of‘Band_WholeSa]e;Outfit%ers‘(Pty)

Ltd v Cassels'’ the facts were as follows:

R [T, g oo . R / 5

1st November 1984.

Cerﬁain marriages which were by way of an;éﬁtehuptial qontract,;‘
retained the marital power of the husdand over the wife.

Forsyth C F Caney's The Law of Suretyship in South Africa
3xd ed (1982) at 36. . R R

"Mortgage and Pledge" in Joubert W A (ed) The'Law of South Africa
(1983) vol 17 295 at 304. ‘

1955 (2) SA 66 (W).




2.3.4.2

k]

standi. Furthef he statedﬁthatvesumper would only

~dperate against her husband if he was privy to

‘against him it had to be ghoWnythat*ﬁe had actual

BT E

Page 34

A married woman mafried in c0mmunity of property
passed a mortgage bond without her husband's knowledg
or ¢onsent. The court held per de WétVJ thatfestOPpe

could not operate to cure the wifes Tack of locus
the misrepresentation. In order to found an estoppel .
knowledge of the passing5bf'thgkbond;and,not implied
knowledge due to the documentfbeiﬁéiregistered at

the deeds office. ‘ R 2 ¥

;
v B

~without an antenuptia1 or accrual contract are deéme §

of section 15(2)(a) provide that'a spouse may

Aftér 1st November 1984 -

A1l marriagesaconCTUded'aftef the,1stQNovembgr 1984

to be marriqges in community of brqperty,nbuf'wifﬂrw
the exclusion of the marital‘power:‘ The provisions -
not mortgage ény,immoyab1e propérty forming part

of the joint estate without the written conseht of

the othér shouée. In terms of section 15(4)

ex post facto ratification”is hot permitted.

Furthermore . the tonsent must be given seperately
in respect of each act and must be attestedto by twc|

competent witnesses. Siunclair '8 feels that

18.

)

An Introduction to the Matrimonial Property Act (1984) at 19.
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~Page 35
the Sanction,imposed in respect of non comptiance
with section 15(2)(a). is much weaker than inVaTidity;
Second]y, the above section only covers'moétoage and

does;ncf affect the under1y1ng pr1nc1pa1 ob11gat1on.19

The cons ent in order to enter-.into the pr1nc1pa1 ob-g

71gat1on, may neverthe]ess Fall under the pro“1s1ons

of section 15(2)(b) of the same Act

The contraétua] capacity of a b]éck woman is é]béeiy
related to her mar1ta1 Status and is strewn with |
complexities. It wou]d not . be appropr1ate to deal
with this topic here,'as 1eg1s]atlon will be 1ntroduced

soon in order to amend the;statUS quO.ZQ“ Lo

’International Law Journa] of Southexn Africa at 100.

G ¢ e
Sinclair J speaking at a Seminar on Matrlmonlal Property on
tne 13th November 1985 at the Carlton Hotel.

*

For a more comprehensive exposition of this topic, see Olivier W H
and Van der Post D J "Swartes se Regte op Grond met besondere
verwysing na Huurpag" Consulta Sexies, Association of Law Societies,
Pretoria (1985) and also Church J "A new Dispensation for Black
Women? A note on Act 6 of 1981 Kwa Zulu" 1983 Comparative and
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£ i v Shadrick and Sqmartha‘z the learned judge postponed
: i s A e . . . . 1 ‘ o
35& K execution against immovable property to enable one
LN : A e
oi the mortgagors to bring an action to have the bond
5 set aside on the bagis of duress.
21, Voet 4 2 1,
22, 1910 OpD 40.
" n ! i GF‘ . ', ‘8"“ . '{w o 0 l‘}\; L ’

iF
PR

2.4 Duress and undue influence

If the consent to the principal obligation is ob-
‘,taintedibnyorce, threat or fear, which the Taw

regards as improper, the contract is either void-or

voidable at the instance of the person prnVWhom' -

it has been imposed, |
‘Where the force is vis‘absoiuta, that is actual

physical force, the obligation will be void ab
initio.ft N e T T

Where one party has exércised undue %prUence over
the other, the injured,party‘has‘the right fo‘abfde
by the contract or rescind the contract and claim

restitutio in interérum, In the case of Faustmann
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Termination

‘A mortgagé is terminated in a npmber of ways, inter alia;

(1) discharge of the principal obligation;

(2) effluxion of time;

(3) renunciation by the mortgagee; ‘
(4) novation; .

(5) merger;
.{6) extinction of tha mortgagors title;
(Z)"destrUCtion of the mor£gaged’property;
(8) prescription; |
(9) decree o% court;
(10) sa}e in execution;

(11) sale on the insolvency of the mortgagor.

¥

It sometimesthappens that thé mortgagee does not wish

to release the securitywhe1d in terms‘ofﬁsUch”mortgage. In

‘- I . » g B . P
the case of Darling v Registrar of Deeds' De Villiers C J

said that it i5 of the essence of every mortgage or
pledge that the mortgagor or pledgor has the right of

redehption. This righp of redemptionalusua]]y’termed

1. 1912 aD at 28.
iy ‘ t\ ' B N ,g,'/”
b e i
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'equityfof redemption',2 is paramount in other legal

systems. The right of redemption is also treated on

.

a similar footing in South African law. Thus, where

a@ mortgagee rcfuses to accept tender of the amount due
by the mortgagor, thé court will o}der the mortgageé to
return the bond‘to the mortgagor dniy)rereipted for can-
ce'l]ai‘cion“3 Wi]]é correct]y contends that the right
of redempt1on cannot be_taken away or postponed by any

agreement made by the mortgagor pr1or to his defau?t

We will now discuss the so-called right of}retention
which has been held to be an exception to the principle .

enunciated above.

v

v Warden L C "Mortgages" Sattinger O C (eds) 55 American Jurlsprudence
155 at 502 where he says that strictly speaking the term ,
'equity of redemption' is a misnomer since the mortgagor
remains the legal owner of \lie land, and until foreclosure has the
legal right to discharge the . mortgage bond. .See too Tyler B I G
"Mortgage" Moote R P (eds)’ Halsbury's Laws of England 2nd ed
{vol 32) 181 at 190 para 407:

"Incident to every mortgage is the rigﬁt of the morxtgagor to
redeem, a right which is called its equity of redemption, and
which continues notwithstanding that he fails to pay the debt
in accordance with the provisé of redemption . . . ‘ !
Any provision inserted in the mortgage to prevent redemption K G
on payment of the debt or performance of %he obligation for e
which the security was glven is termed a ‘clog' or 'fetter®
on the equity of redemption and is’ void."

Michell v de Villiersg (1900)

Wille The Law of Mortgace and Pledge in South Africa 2nd}ed' L)
(1961) at 137. . 2

L o n
. x . [
. e . o /

m e i o ? s e S e P TrnpN A o A i

17 SC B5 at B7. o s




4,

"
e o R T e
Page 39
Retention of security
4.1 Generally

It has been proffered by our courts, by Wille and ,
some practisionars that arcreditor is entitled to
utilise the right'oﬁrsécdfity of a mortgage,‘whére
the principal obTigntjons has been extinguished, in

o : R . 1
order to secure another UnreTat@d indebtedness.

For the sake of conveniénce the term "right of reten-

tion” will be utilised in order to describe this %
dubious preCept. %“ o
This right of retention is alsp associated with 3

. S ; . i ‘ < S s}, o, ; ’
the tenent of consoliviation of morygdg¥s which is
accepted in some j.risdigtions.” 'y

L :\\

S : \
. h\ PN
i b g \\2\ ’ ! "’

It will be argued that the right of retention, with
the attendant ?ightkof consolidation, is manifestﬁy
untenable, I? is furﬁher proposed to demonstrate ;¢
~that the above proposition is not based on unequi-

vocal legal principles.

1., ... .Brink’s Trustees v S A Bank (1848) 2 M 381; Haarhoff v Cape

of Good Hope Bank (1887) 4 HCG 304; Smith v Parrelly's Trustee

1904 T8 949 at 962; van den Heaever v Cloete (1904) 21 S€ 113;
Hirschberg v Jackson 1933 CPD 23B; Burgar v Rautenbach 1980 (4)

SA 650 (c); Voet 20 6 16; Van Lesuwen Censura Forensis 14 10 7
and 1 4 37 2; van der Reessel D G Thesls Selectae 435 and 450;
Wille The Law of Mortgage and Pledge in South Africa 2nd ed
(1961) ac 91. ‘

Section 93 of the English Law of Property Act 1925 15 Geo V ¢20.

-
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4.2 Comparative law

4.2.1 United States of America

[

In the case of Wesley Wi111am$7v H111‘McLean &'003

the caurt held that real property which was conveyed
in a deed of trust could not be reta1ned as secur1ty 3
for any add1t1ona1 ob1]gat1ons not referred to in the

deed. "Warden L C* sets aut the”positlon as follows:-

"Indeed, it is a general rule that a mortgage cannot,
subsequently to-its execution; be extended by parol
agreement to secure debts or ob11gat1ons other than
those which it was executed to sécure. Such an extension,
if effective, would be equivalent to the execution of
a new mortgage to secure the additional obligations. It
therefore falls within the pron1b1t1on of the statute
of frauds."

\ Ty ) . W :

Warden, however, later in his article sudbmi®s that

¢ +

there is’support for the doctrine‘Of consolida~-

tion, under which a person holding two or more separate
3. [is57 19 us 246.
4. "Mortgages" Sattinger O C und others {eds) 1971 55 American ,?Ef
Jurisprudence 2nd ed 151 at 282. .
X
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mortgages on different estates of the sait. mort-

gagor may insist that all the mortgages shall be

redeemed together. In this regard he cites the

case of Pledge v White?. which is in fact an English

decision. It is manifest that here the mOrtgagee~

is not attempting to introduce a further principal

o o o s B T e, e,
ol Y A

obT ion under the umbrella of a mortgage bond

whéké the principal obligation has been extinguished;

T

but is meraly Tinking the extinction of two existing
mortgage bonds, Furthermore, the rule may not be
applied aga1nst a subsequent mortgagee or cred1tor

seek1ng to redeem. S N ' f

The 1earned author thus submits that where there is
) .

a debt that is not secured by a mortgage, the broad

rule is asserted that the paynhnt of such debt may

//
not be exacted 85 @ cond1t1on of rpdempt1on\from the .

mortgage.

+

'4:2;2New South Wales

The doctrine of consolidation as alluded to above,

has been abolished by section 97 of the Conveyancing i
v . . : 3 l§
. Act 1919. ; E
b !
. }{At;
o r:fff%
4.2.3 England -
. @ 5
k o y
The axiom of the mortgagors equitable right of redemp-~ Qé
tion does not permit of retention of security once !
i
:
5. (t897] ac 187. ke
. : N
\Q ; “9 ' : . F - - , B ’
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the principal obligation has been fulfilled,®
Consolidation is now govebned by éecti0n!93 of the
Law of PkOperty Act of 1925\\7 The constraints im-
posed by the aforementioned Aqf are as follows:- K
§ (1) There must not be a contrary intentiOn expressed
jyce' in the mortgaged deeds.
5,\ % ? -
£y (2) The pPOV]S?Oh does not app1y where all the
£ '
i@“ mortgages were made before wthe 1st danuary
P .
: 1882. Prior to the above date the right
) existed anomatie&]]y, but thereafter the
legislature made it necessary to reserve the
right. Hayton D J8 says that 1t is common prac-
tice fow the mortgage to conta1n 2 clause
excluding the operat1on of sect1on 93 so as to
permit conso11dation. He further subm1ts that
in the case of bath mortgages the dates for
% 1 redemption must have passed. Fuvthermore, the
‘ mortgages must be made by the same mortgagor‘.9
: In the 11Jht of the aforegoing, it may bey conc1uded
} that the general trend is to either abo11sh such '
r1ght of retention or alternatively to impose x
6. « fTyler E L G "Mortgage" Halsbury's Laws of England (1280)
vol 31 181, ~
7. 15 Geo V ¢20.
8. Hayton D J Megarry's gd_fmuai of the Law of Real Property‘\éth ed
(1982) at 265. '
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certain restrictions thereon.

Permutations

At this juncture it would be apposite to set out

the posSib]e pékmutations‘re?-;ﬁng to the accep-

tance of the doctrine of reruntion of security,

namely that:-

o

4.3.1 ‘The‘princip]e;cannot be accepted in

South African law in any form whatsoever;’

‘or

A

4.3.2 The principle can be accébted~provided

the principal obligation is not extinguished -

L
g

"tender"; or

i

¢

4.3.3 The prihcipJe i€ on1y app]jéab]e to mattérs

where the principal ob]igatfoh is founded

in piedge and must be ihtérpréfed within

the pérameters of certain constraints.
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