(111> where a Cabinet Minister is nominated as the plenipotentiary
o the Executive Committee in treaties between States;

(iv) where the Minute ol the Executive Committee authorizes the
Minister o: foreign Affairs to take the necessary steps and he, in turn,
appoints Cabinet inister to sign the treaty.

nhen bilateral treaties have been negotiated be'ween th, Republic
and another :tate, signature will usually take place at a signing
ceremony. *here are no set formalities in connection with this ceremonyMl
however, the goal is to arrange its smooth passage and to obviate any
com licte that might arise. The nature of the ceremony will depend on
the importance of the treat) and the degree of publicity which both States
wish to give to it.

Where the ceremony is to take place in South Africa, agreement must
be reached with the foreign mission concerned over such issues as the
time and place of signing, whether to allow photographs, who is to
attend the ceremony, whether a speech will follow signature and whether
there shall be a joint press release. Before the ceremony each State
must ens that the Full Powers of the other State are in order. The
Departner ol Foreign Affairs is responsible for sending all versions
and copies of the treaty to the headquarters of the foreign mission in
South Africa for scrutiny. Once this is done the documents must be
returned to the Department of Foreign * ffairs.

It in preferable that each signer be helped Dy an assistant at the
ceremony. In the case of South Africa, the assistant is usually on
official from the Department of Foreign Affairs. If necessary. Full
Towers will b officially exchanged. The date and place of signature
must be filled in on the documents in all the languages used. FEach
signer then signs both original texts and initials all the copies.

The following documents must be sent to the archives:

(1) The original South African version of the treaty;

(ii) An initialled copy of the other State's version;

(111) The original Full Power: (if any) issued to the foreign signer
or a certified cc; y i1 the original was not handed over to the Republic;

(iv) A certified copy of the Full Powers issued to the South African
signer or the original Full Mowers 1if this was not handed over to the
foreign power.

How the ceremony abroad i-; conducted will depend on the customs of

the Foreign Ministry. However, certain precautionary measures will be



taken to protect the interests oV the Republic. The Department of Foreign
Affairs will supply the South African agent with Full Powers authorizing
him to sign and with the text of the treaty which has teen approved by

the f.xecutive Ccremittee. These documents enable him to prove to the
foreign power that he is properly authorized to sign the treaty axr'i to
ensure that the document;: which he ultimately signs concur with the text
approved by the Sf"th African Government.

Before signature the South African agent must assure himself, by an
inspection of the Full Powers, that the foreign country’s agent is
properly empowered to sign, and that the text which the oreign ministry
sets up for signature concurs word for word with the text approved by
the Executive Committee.

After the ceremony, the South African agent must send the following
documents to the Department of Foreign Affairs:

(1) The original South African version of the treaty or, in the
event of an exchinge of notes, the original note received from the other
State;

(ii) Initialled copy(ies) of the other State** version of the treaty
or the initialled copy of the South African note;

(1iii; The original or certified copy of the Full Powers issued to the
agent of the other Statt]

(iv) As many copies of the South African version of the treaty aa
there are;

>'v) in tho case of a printed treaty which requires ratification,
two copies of the printed text for use in the South African instrument
of ratification.

The Department of Foreign Affairs will send the documents in (i), (ii)
and (iii) above, together with a certified cony of the Full Powers
issued to Uul South African agent, to the Archives for safekeeping,
and one or more of the documents mentioned in (iv) above to the
Department which will be responsible for administering the treaty, for
its records. The document in (v) above is kept for use in the
instrument of ratification.

The administering Department must be informed immediately signature
takes place because the text of the treaty must sometimes be proclaimed
or published in the Government Gazette within a certain time limit. If
necessary the signer may bo asked to telegraph ahead the date of

signature.

If it had not been decided during negotiations exactly which State
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to regioter the treaty with the United Nations Secretariat, this

matter will be raised and resolved at the time of signature.
It sometimes happens that the signature is not affixed immediately

after the closure of negotiations. In modern practice the plenipotentiaries
will -luteenticate the text by initialling it ne varietur. Here they
initial each page of the text and keep a copy of the initialled document.
initialling is optional and in no way binds the Government concerned.
As Kaye Holloway observes

.initialling] does not imply any element of consent on the
pait o: their Governments, except 1f it 1s carried out by
heads o1 State or Governments or Foreign Ministers under
certain circumstances, when the intention that it shall
operate as signature is clearly indicated. ‘66

does, uwever, serve to provide proof of exactly what has been agreed
upon and makes the later conclusion of the treaty easier. This practice
concurs with -rtic.’i 10 of the Vienna Convention on the Law of Treaties
which states that the text of a treaty is established as authentic and
definitive, 1inter a1lia, when representatives of those States participating
in -\e irawir xup of a treaty initial its text. 1Initialling, then,has two
functions, the first being to identify the text. As -o the second,
Holloway explains:

"[Wlhi !l.st the aut ority to negotiate a treaty implied
authority to initial the draft text, a separate authority
was required to sign the treaty. Such authority was issued
following approval of the draft text by the respective
Governments at the end of negotiations.-e

South African negotiators who sign multilateral treaties will be
provided by the Department of Foreign Affairs with the necessary Full
Powers, together with all important instructions. They must acquaint
themselves with all the rules of procedure of the conference which have
a bearing on :i,nature. In the case of a treaty which is to be signed
at the conference, these rules will appear inthe procedural rules of
the conference or ray be ascertained from the Secretariat of the
conference. Where the treaty is only to be signed at a later date,
this information may be obtained from the Secretariatcf the depositary
authority. It 1is especially important to know when and where Full

Powers 'llsst be deposited.

65. Holloway op.cit. 35-6.

66. This view was shared by Sir Gerald Fitzmaurice, Special Rapporteur
to the Vienna Convention on the Law of treaties: First Report
(1956) 2 Yearbook of the International Law Commission
Articles 20 and 21. (Document A/CN. 4/101).

G?. Holloway op.cit. 36.



According to his instructions, a South African plenipotentiary may
simply sign the treaty or he may add a reservation or append the words
'ad referendum', or 'subject to ratification, acceptance or approval' to
his signature.

Whenever the treaty allows no choice and the final resolutions of
the treaty are not contrary to his instructions,the South African
plenipotentiary will simply sign his name. Jf, for example, the treaty
is, without choice, subject to ratification, he will sign only his name
and not odd the words 'subject to ratification*.

If the treaty allows for a choice, he must follow his instructions
or the wording of the Full Powers. Where the instructions or Full Powers
make no mention of ratification, acceptance or approval, he must siuply
sign his name.

If the South African plenipotentiary finds that his Full Powers or
instructions clash with the treaty provisions, he must contact the
Department of Foreign Affairs before he signs. If he does not sign oOn
the opening day of signature, he must add the date of signing to his
signature. In any event he must notify the Department of Foreign Affairs
of the date of signature. The Department will send to the archives a
certified copy of the Full Powers issued to the South African representa-
tive as well as the text cf the treaty certified by the organisation oOr
authority in charge.

The Vienna Convention68 states that the consent of a State to be

bound by a treaty is expressed by the signature of its representative when

(a) the treaty provides that signature shall have that effect;

(b) it is othe.wise established that the negotiating States were
agreed that signature should have that effect; or

(c) the intention of the State to give that effect to the signature
appears rom the Full Powers of its representative or was expressed
during the negotiation. These provisions also apply to South Airican
treaties.

When the Republic is given a choice of simply signing or of signing
subject to ratification, acceptance or approval, two factors must be
taken into account in deiding what to do; first, the period when

the Executive Committt/ hri an opportunity to inspect the text will be

68. Article 12(1/.



taken into account, and secondly, political or pragmatic issues will be
assessed; for example, if the treaty is important or complex, time
might be considered necessary to discuss the finer implications of the
treaty, After a decision has been reached, the choice of action will
be indicated in a Minute issued by the Executive Committee. This choice
forms the basis for the wording of the Full towers and/or instructions
given to the plenipotentiaries.

It is not necessary for both Stater to s :&n a bilateral treaty on
the same date. When they do sign on different datec the clo'''""
paragraph of the treaty indicates this:

'For the Republic of South Africa:
Cape Town, this day the twenty-seventh
day of January 19&9*

H. Muller

For the Republic of Botswana:
Gaberones, this day the fourth day of
February 1969.

N.P.K. Nwako.1l

It is often agreed beforehand to write and exchange notes on the
same day. This has the advantage that the treaty is concluded on that
date. However, often notes with two different dates are exchanged.

It will generally be decided during negotiations to conclude a
bilateral treaty where the treaty is to be signed. Often the venue
chosen will be the place where the negotiations have been conducted.

When a treaty is signed in the territory of one of tne negotiator< states
and is made subject to ratification, provision will generally be made in
the text of the treaty for the exchange of instruments of ratification to
take place in the territory of the other State. So, the 196? Convention
between the Republic of South Africa and the Swiss Confederation for the
avoi- nee of double taxation with respect to taxes on income which was
signed 1in South Africa provided69 that

*This Convention will be ratified and the documents of
ratification will be exchanged as soon as possible in Berne.
Done in duplicate in Pretoria ....'

Usually, plenipotentiary*a will congregate in one country to sign a
treatv, but signature may take place in two different countries. Thus
the extradition treaty between South Africa and Botswana, 1969, was

signed both in Cape fown and in Gaberonese 1]\iiihermore, the signing of

69. Republic of South Africa Treaty Series 5 of 1962.

70.  Ibid., 2 of 19:9.



a treaty need not take place in the territory of either of the
negotiating States. The Agreement between the Government of the Union
of South Africa and the Government of Ireland for the Avoidance of
Double Taxation in Income Derived from the Business of Sea and Air

Transport, 1958, was signed in London on I Kay 1958.

71. ibid., 15 of 1958.



4 RATIFICATION AND IKPLEl ONTATION OF TREATIES

(a) Intern.?] n?titication

The term 'ratification* may be used in several different senses.
First, there 1is ratification in the constitutional sense of the term,
namely 'internal ratification', which is the act whereby the competent

Jecutive organ of the State solemnly confirms its willingness 10 be
bound by a treaty which has previously been signed on its behalf by
its agent.

Ratification wa; defined in 1950 by the Internationa” Law Commission
as 'an act by which a State in a written instrument confirms a treaty as
binding on that State’.l Sir Kersch Lauterpacht indicated that the
normal rule was that ratification is the confirmation of the signature

P
of a duly authorised representative.' Subsequent Special

rapporteurs
Sir Gerald Fitcrr.aurice” and Sir Humphrey wvaldock Dboth defined
ratification a. the confirm- tion of the consent given by signature.
The Vienna Convention's definition of ratification is similar to that

adopted by the Commission, viz.:

*the international act so named whereby a State establishes
cn the international plane its Consent to be bourn, by a

treaty’.
Although this definition is loosely phrased - it could equally well
apply to signature, for example - it seems established fact that tne

act of ratification consis' in the confirm tion of a previous signature.

It i, the acce ted second pert of the two-stage process of becoming a
party to an international agreement.
Ratification is also the international procedure whereby a treaty

is set in motion, that is, by the formal exchange or deposit of instruments

First Report : Revised articles of the draft convention on the
law of treaties (1951) 2 Yearbook of the International Uw
Commission 72, article 5 (Document A/CN 4/4/,.

2. Second Report : Revised articles of the dir:f: convention on the
law of treaties (1954) 2 Yearbook of”*the InternationalJd’aw
Commission 127, article 6 (1TTDocument A/CN 4/82.'.

Ibid.. Article 10, commentary.

5. Article 2(1) (6) .



of ratification. This may be deemed 'external ratification . Ahereae
the object of signature is to authenticate a text and to identify the
proposed parties to the treaty, the object of ratification it to indicate
the final willingness of a State to be bound by the terms of the treaty.
The deposit or exchange of instruments of ratification 1is an essential
stage in the treaty-making process and is not merely evidentiary.

A popular but loose use of the tern 'ratification' is in the sense
cf approval of a treaty by an arm of the St.it-' which is not competent
itself to ratify the treaty but whose approvel must be obtained for
constitutional reasons. In the Republic, this body would be the legislature
Although the phrase 1parliamentary ap rov I1 is used in South Africa,
this is misleading insofar as it ie,in reality, the executive arm of
Government which has the constitutional ability to ratify treaties, and
net the legislative, albeit that Parliament's prior approval of a treaty
is, on occasion, sought. So, for example, s.; (1; of the ire- ti.es of
Peace Act/' which governed the carrying into effect of peace treaties
between the Union Government on the one hand and Bulgaria, fiiuan ,
Hungary, Italy and Roumania on the other, provided that whenever a treaty
of perce w s concluded between the Union Government and eny power not
mentioned above, between whom and the Union a state of war existed at
the date of commencement of this Act or which had existed since the
6 September 19)4, 'the Governor-General, after such treaty has been
ratified with the prior concurrence of Parliament, may provide by
proclamation that ... such treaty shall ... be deemed to be induced
in the [scope of the Act. .

The Republic of South Africa Constitution Act contains no provision
that treaties must, 1in certain circumstances, be ratified. Therefore,
in general, except perhaps in the case of treaties of peace, the public
is free to sign treaties at "ill, "ith or without reservation as to
ratification.

A, both the signing end ratification of a treat, in the nar.e of the
Keoublio of South Africa are acts of the executive are of the S, to.
ratification in effect amounts to a double approval by the a*, authority
and, because of thin, the requirement of ratification is dispensed with la

ran, bilateral treaties. Political or prngimtic reasons for ratification



should exist; for example, the Republic may cho se, for both these
reasons, to sign a multilateral treaty without delay. It will, in that
event, sign subject to ratification, to enable itself to examine the
finer implications and innuendos of the treaty at its leisure.

The discretion to ratify will fall away when a multilateral treaty
itself calls for ratification, or, in the event of a bilateral treaty,
when the other -Late requires ratification as a result of its own
constitu-ional requirements. Otherwise, it will normally be decided
during the negotiations vhether <r not the treaty shall be subject to
ratification. If , it is © t to include such a provision in the text
of the treaty. If the negotiations are silent a to ratification, the
Full Power* iray provide that si B ture will be subject to ratification.

The question whether iience implies necessity for ratification
has been discussed by the South African Appellate Division in the case
of S w. hlrﬂi&mn7 where one of the objections raised against the validity
of an extradition agreement concluded by an exchange of notes in 1963
between the Prime Minister of Rhodesia and the Acting Accredited
Diplomatic Representative of the Government of South Africa was that it
had not been ratified.

It was contended on behalf of t.ie appellant that the 1963 exchange
of notes brought into existence u new treaty with the same terms an the
old, with the result that the requirement of ratification contained in
the old treaty vus part of the new agreement, despite the fact that the
exchange of notes made no mention of ratification.

The Appellate Division rejected the argument that the exchange of
notes in 1963 constituted a new agreement on exactly the same terms as
the original I96R treaty. It held that, it was simply an agreement
'that the extradition agreement then already in full operation'8 should
continue to apply between the Republic and Southern Rhodesia m a
constituent State of the Federation. Furthermore:

1[tlhere was no stipulation [in the 1963 exchange of notes]
for the subsequent ratification of the concluded agreement and
there could hardly have been having regard to the stipulation
that the agreement should become operative with effect from on
agreed date, namely, the dissolution of the Federation',

7. 1967 (4) DA (AD) .
8. Ibid. at 593,



Thus, another factor which influenced "te Court in deciding that
ratification was not necessary s the stipulated date on which the
parties agreed that the treaty should begin to operate - exactly one
week after the exchange of notes. It is clear that the Court stressed
the element of the intention of the parties where the treaty itself was
silert on the issue of ratification. Professor C.J.;i, Dugard submits
that the court's finding in this regard is fully in accordance with
modern trends in international law:

'Where an agreement is client on the question of the need for
ratification - os in this case - the nature and form of the
agreement must be examined to discover the intention of the
parties on this subject.'il

The Appellate Division, in stressing the absence of a stimulation
for ratification, impliedly supported the view that ratification is
unnecessary unless expressly or impliedly required by uhe parties to a
treety. Legal opinion has long been divided on this issue. Pitzmeurice
writes that

'only those treaties need ratification which say so in terms,

o as to which an inference of an intention that there should
be ratification can le drawn, and that in regard to all other
treaties it can be assumed that they are not intended to be
ratified and, in the absence of indications to the contrary, are
intended to come lato force at the moment of signature'.

. . . . . 13
The opposite point of view 1s advocated by Lord I.chair ' thus:

lrh]latificaticn ... is an essential requirement of a treaty,
unless (a) by its express terms the requirement of ratification
is dispensed with or (b) it can be inferred from the nature ct
the form of the treaty or the circumstances in which it was
negotiated that the parties intended to dispense with the
requirement of ratification . ~

McNair is supported in his view by many other internntionee “uwyers.
The most authoritative modern statemen on the law of treaties, the
Vienna Convention, avoids the acceptance of any residuary rule for or

against ratification and instead emphasizes the intention of the

10. C.J.R. Du-ard 'The Treaty-Making Process' (1968) 85 louth African
Law Journal 1 at 3«

u - : yearbogk®™f :
H x,]iTm"l'.equirement of iw{fication'(1953) 30 uxitW”Yearbook
of 1ntern.itional Law 352 at £BO.

12. Fitzmaurice on.cit. 322. Sec further remarks by Fitzmaurice to the
sauce effect at 129; compare Blix op.cit. "~ 0.

1). McNair The Law of Treaties U96D 154.

14. Gee authorities cited by Fitzmaurice op.cit. 122.



negotiating States with regard to ratification. It does, however,

limit the requirement of ratification to coses in which it is expressly
15

or impliedly required by providing that

'The constnt of a State to be bound by a treaty is expressed by
ratification when

(athe treaty provides for such consent to be expressed by means
of ratification;

(b) it is otherwise established that the negotiating States were
agreed that ratification should Vo required;

fc) the representative ol the State las signed the treaty subject
to ratification; or

(d) the intention of the State to sign the treaty subject to
ratification ap; ears from the Full Powers of its representatives
or was expree ed during the negotiations. 1

The deci.ion of the Court in 3 v. Eliacov that ratification is not
essential where the agreement is silent and there are indications that
the parties did not intend ratification is, therefore, clearly in line
with modern thinking on this subject.

As far as the Republic is concerned, the State President issues
instruments of ratification only in regard to treaties between Heads
of State. The Minister of Foreign Affairs is responsible for their
issue in regard to all other types of treaties.

Although there is no provision in South African law which necessitates
the tabling of all treaties to which the Republic becomes a party,
successive South African Governments h ve been in the habit of tabling
agreements and are usually willing to debate the political and other
issues involved in the treaty. Tabling, however, may only take place
once the treaty has become irrevocably binding on the Republic, and the
Government has, on occasion, acted on the presumption that it was
comoetent to commit the State Dby treaty without first submitting it

17
to Parliament.

Although, in theory, Parliament is asked to approve the actions of
the executive, "trict party discipline would seem to make it wvirtually
impossible for Pai-rament to reject the ratification ol a proposed

treaty which has the approval of the Cabinet.

Article 1M 1) *
16. Dugard op.cit. 4.

17.
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Jit, I...,., objective of tabling (which takes place before both
Hcjoe” of iarliament) is to inform Parliament and the South African

public about all bilateral treaties entered into by the Benunlic. With

that en : in Vleiv' copies of treaties published in the South African
“'1 eeries r,re sent to the Documents Clerks of both Houses of Parliament.
(his en,—vivt. members of Parliament to request information in Parliament

.-v.im, the treaties. The Minister of Foreign Affairs or any other minister
raay o

special information of both Houses.

their discretion, and for special reasons, table treaties for the

ore treaties must, & a result cl statute law{,o be tabled. This
include; the treaties of Peace Act which provides that '[a]lny proclamation
issued in term; of sub-section (1) shall X laid on the Table of both Houses
ot Parliament within fourteen days after publication if Parliament is then
in ordinary session or if it is not then in ordinary Session, within
fourteen days after the commencement of its next ordinary session*. See,

in addition, s.2(5) of the Post Office Act;1 s .108(4) of the Income Tax
20 !

. 2

Act; s.26 of the Estate Duty o t r .356 bis of the Merchant Shipping
2

Act, and s.; of th( Aviation Act.

After approval to ratify a bilateral treaty has been obtained from
the Executive Committee, the Department of Foreign Affairs must draw up
an Instrumen* of Ratification. 7/here the treaty is one between Heads of

State, the South Afric n State Iresident may personally sign the Instrument

of Ratification,

If
19.

20.
21.

22.

25.

*THE oTATE PRESIDENT OF THE
REPUBLIC OF SOUTH AFRICA

To All and Singular to whom
these Presents shall cone,
Greeting!

,/HEREAS a Treaty between
the Republic of South Africa
and the Republic of Botswana
for the extradition of
criminals has been signed,
which Treaty is word for
word os follows:

.Section 2(3) (a) -

Act 44 of 1958.

Act
Act

58 of 1962.
45 of 1955-

Act 57 of 1951.

Act

of 1962.

as in the following example

DIE SfAATSPKESIDEKT VAN DIE
K; PUBLIEK VAN SUID-AFRIKA

Ann Almal en ledereen wat van
hierriie Oorkonde kermis neem,
Saluut!

NADEKAAL a Verdrag tuseen
die Republiek wvan Suid-Afrika
en die Republiek Botswana vir
die uitlewerir * van ooitr-ders
onderteken is, welke Verdrag
woord vir woord soos volg
lui:
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, Ty hADZMAAL daar in artikel 24 (1)
5., ttide 74 (l),Of the van yenuemde Verdrag bepaal
Sal@ ?reaty that, it Shéll be word dat die Verdrag bekragtig
ratified and that the int.tru- meet word en uel die bekragtig-
ment:. of ratification shall in-;soorkondes uitgeruil word;
be exchanged;

Hew, Ti GREE(:<E I, JACCHhLLS so IS DIT DAT ek, JACOBUS
JCEfiKRES FCuCH3ft State /gvei- JL AAKNIS FCUC;./, Steiatspresident
dent of tbe Repub%lc of van die lepubliel van £ ;ii-Afrika,
oouth Africa, having con- na oorwering van voorme..de Ver-
tj.dered the treaty aforesaid, drag, uit hierby bevestig en
do hereby confirm and ratify bekragtig. en onderneea en belowe
the ame, and do engage and dat al die bepolings daarin ge-
promise that all the atipu- noem getrou deur die kepubliek
lations thfrein contained van Suid-Afrikn uit evoer en nn-
will be faithfully Performed gekom sal word.

and observed by tt republic
of South Africa.

GIVI Ider my H/HQ and the GIXIEE onder my Hand en die
Seal of the Republic of Seel w.” die kepi; liek van Suid-
South Africa at Afrika te

on this op hede die
d'. of One Thousand dag van Sen-
Nine Hun >. -rd Sixty-nine duiaend Negehcndtrd Lege-en-

tc tig.

STATE PRE- IDr.T. STAATSPBESIDENT.
By order of tr.e Itnte vp las v n die Staatepre: ident-
Preiident-in-Council. in-knde.'

All other Instruments of Ratification are signed by the Minister of

Foreign Affairs

BEKRAGTIGINGSOORKOKDE
INSTRUMENT (r RATIFICAfltN.

wApEMAAL h Konveneic tussen die . ERKAS there was signed at
Hepublick van Suid-Afrika en uie  Pretoria on the Third day of
Switser.' » kon.feder.-sie ter ver- July, one thousand nice hundred
mydiru v n lubbe ,s belautir.:; ;el r sixty-seven, a Conventior
betrekkin” tot belasting op in- between the Kepu lie of Gout
komste op die Deri® dag van Julie, rica and the Swiss Confedera-

Eenduisend ,egehottderti Sewe-en-— tion for the avoidance of
oestig te Pretoria ondertek- n it , double tnxation with respect to

welke honvmisie wo:rd v woor tax s on income, the text of
6008 voIp lui: wrich Convention is word for
word as follows:



EN I.ADKVAAL daar in “rtikel 27
(1) v i genoemde Kcnvensie bepaal
word dat die Konvtnoie !:;i be-
kragtigiug deur dir Koatruktsr-
ende State onderworpe is en dat
Bekragtigingeoorkondea te Bern
uitgeruil word;

k.C IS DIT DAT die E“gezing van
aie Republiek vaa Suid-Afi-jJa,
na oorweging van gonocmde Kon-
vensic, dit hierby beveatig »n
bekragtig en on ienieem on die
bepal ings daaria geno*-" gatrou
nt te kora en uit te voer.

TEN BE.VYSE WAARVAN, ek,
UILGAKD MULLER, Minister wvan
Buitelandse Sake van die Repu-

bliek wvan Suid-Afrika, Dbierdie
oorkonde geteken en eel het
te

op hede die e dag
van van die Jjaar

Eenduisend Negehonderd Aijt-en-

AND AiCREAS it is provided in
Article 27 (1) of the said Con-
vention that it is subject to
ratification by tne Contracting
States ard that Instruments of
Ratification be exchanged at
Berne;

NOW, T ERSFOi-E, the Government
of the Re iblic of South Africa,
hr 'ing considered the Convention
aforesaid, hereby confirm and
ratify the same and undertake
faithfully to fulfil and carry
out the stipulations therein
contained.

:U .VITNESS WHEREOF, I,
HILGARL MULLER, Minister of
Foreign Affairs of the Republic
of South Africa, have signed and
sealed these presents

at
on this the
day of

in the year ene thousand nine
hundred and sixty-eight.

Instruments of K tification In respect of bilateral treaties may

oe divided into the pigamble, a quotation of the text of the treaty and

the conclusion. They are typed or printed in both Engliah and Afrikaans
and signed and stamped in the some manner as the Full Powers.

Where c¢ multilateral treaty h-s been signed on behalf of the
Re ublie, the authority of the Executive Committee for ratification oi
the treaty must be obtained in the same manner as for bilateral treaties.
Cnee the approval of the Executive Committee has been obtained, the
Department of Foreign affairs will generally be responsible for drawing
up the Instrument of Ratification. he State tresident may issue such
an Instrument, but this is only done where the treaty is between Heads

of State. An example of a typical Instrument of Ratification for a

multilateral treaty is the following:

INSTRUMENT OF RAT IRIDATh !

WHEREAS -4 Wheat Trade Convention was opened for signature
at Washington from the 15th October to the 50th November, 1962,
the said Convention being one of two legal instruments constituting
the International Groins Arrangement 1967?;

AND » EitfAS the wv.nld Wheat Trade Convention was signed ou
hr' the Republic of South Africa on the 28th November,



A:«D WHEREAS Article 37 of the said V.heat Trade Convention
provides that the Con/ention shall be subject to ratification,
acceptance or approval by each signatory in accordance with its
respective constitutional or institutional procedures;

NOV., rHEREr'CEE, the Government of the Kepublic of £ uth Africa,
having considered the said .Vheat Trade Convention, hereby confirm
and ratify the same and undertake faithfully cp fulfil and carry
out the stipulations therein contained.

IN WITNESS WHEREOF, I, HILGAED MULLER, Minister of
Foreign Affairs of the Republic of South Africa, have signed
and sealed these Presents at Cape Tovm on this the day
of in the year of Cur Lord One Thousand Nine Hundred
and Sixty-eight.

Although it is important to describe the multilateral treaty

meticulously in the Instrument of 1 tific; tion for the purpose of

identification, the col late text of the treaty is not generally restated.

(b) External R .tifica”.ion

After the treaty has been ratified by an appropriate constitutional
organ of the Republic of South Africa, the Instruments of Ratification
must be exchan,-e 3w; ,n t e other Bvernment concerned (in the case of
bilateral tre ties) or deposited vrith the depositary Government or
organization (in the case of multilateral treaties) as the final stage
in the treat making process. This accords with the terms of the Vienna

24

Convention whicl stipulates.

*Unless the treaty otherwise provides” instruments of

ratification, acceptance, approval or accession establish

the consent of a State to be bound by a treaty upon -

ia) their exchange between the contracting States;

(b) their deposit with the depositary; or

(c) their notification to the contract! g States or to the
depositary, if so agreed.l

Where a hilateral treaty has teen negotiated, the exchange of the
Instruments of Ratification usually takes place during a formal ceremony
between the negotiators of each country. Both States agree beforehand
wfto shall actually exchange the documents. Where the treaty is an
important one, the Minister of Foreign Affairs himself may take part
:n the ceremony. Otherwise, the Secretary of Foreign Affaire or the
head of the Foreign Mission concerned or. perhaps, lesser officials

attached to the Department of Foreig*. Affairs or the Foreign Mission

may exchange the Instruments.

24. Article 1lo.



The instruments may be exchanged by post. 11 so, the date of the
exchange will be agreed upon beforehand. Where telegrams are exchanged,
the date oi exchange .lay be regarded as the date upon which the later
of the two Instruments bar been received.

On the occasion of the exehangji, a Protocol of Exchange is drawn up,
the object of which is to place the negotiation on record. The Protocol
of Exchange will be signed at the exchange ceremony by the two
personalities who actually exchange the Instruments. If the exchange
is to take place in South Afrit. , the Department of Foreign Affaire
will be responsible for setting it up. The following is a typical

example of a Protocol of Exchange

PioTCCg. OF hXshAl.GE

WHEKEAS the undersigned hr. 3.G. FCURIE, Secretary
fcr Foreign Affairs of the Republic of South Africa and
Sir JCHN NICKCLLS, Ambassador Extraordinary and Plenipotentiary
of the United Kingdom of Great Britain and Northern Ireland
have met for the purpose of exchanging the Instruments of
Ratification pertaining to the Convention between the Government
of the .epubiic of South Africa and the Government of the
United Kingdom of Great Britain and Northern Ireland for the
Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with respect to Taxes on Income and Capital Gains
which waa signed at London on the .wenty-first day of
November, 1968;

AND "T.UREAS the aforesaid Instruments of Ratification

have been examined and found to be in due and proper form.

TilEREFCRE the exchange of the Instruments of Ratification
aforesaid took place this day.

IN WITNESS WHEREOF the abovementioned have signed this

Protocol of Exchange in uplic to at Cape Town this ......
dlv 0f ......... . One Thousand Nine Hundred and Sixty-nine.

Fcr the Government of the Republic c. oouf! A.iic-'

For the Government of the United Kingdom oi -treat Britain
and Northern Ireland

A reservation made by the one State and accepted by the other may
apoear in the Irotocol of Exchange. This happened, for example, in the

exchange of Instruments of Ratification on 15 July 1952 in respect of an



agreement between the Republic rnd the United States oi America”'- for

the avoidance of double taxation. This, however, is an unusual procedure
and in such an event the approval of the Executive Committee should be
obtained.

After the ceremony follewin the conclusion of a bilateral treaty,
each State keeps the original Instrument of Exchange of the other State
as well as that version of the Protocol of Exchange in which it is
mentioned first, the principle of the alterant being employed with
Protocols of Exchange. These documents must be sent to the Department
of Foreign affairs which, in turn, will forward them, together with a

certified copy of the Sou African Instrument of Exchange, to the

archives. The Departmen 11 TIso notify the Department which will be
involved in the adminisx >n of the treaty that ratification has taken
place.

Instruments of k Lification of multilateral treaties are filed with
the Secretariat of the depositary organization or with the Foreign
Ministry of the depositary Government. The depositary authority will
issue a receipt in the form of a note to the South African mission, ihis
will be forwarded to the Department o Foreign A; fairs. The ;utter

oartment must send to the archives a certified copy of the South
African Instrument of Exchange together with the original receipt received
from the depositary authority.

It might be mentioned that the Republic has signed but has not to
date ratified ttr ViennaConvention on the Lawof Treaties. Despite inis,
the provisions contained inthe Convention are treated as binding by the

Department of Foreign Affairs.

(c) Effective Date of Treaties and Entry into Force

rticle 24 of the Vienna Convention states

& «rer* ;nterf. into force in much manner and upon such dag,e
t;. 11 w provide or as the negotiating States may agree;

(1) Failing any such provision or agreement, a treaty eaters
" nto force"as soon as consent to be bound by the treaty has
been established for all the negotiating States;

"il1tl1SSillf

on 14 July 1950. Not published.




.3, V/hen the consent of a State to be bound by a treaty is
established on a date after the treaty has ccme into force,
the treaty enters irito force for that State on that date,
unless the treat/ otherwise provides;

( The provisions of a treat; regulating the authentication
of its text, the establishrnen of the consent of States tc
be bound by the treaty, :e nner or r te cf its entry into
force, reservation, the functions of the depositary and
other matters arising necessarily befor the entry into force
of the treaty apply from the time of I.-e adoption of its text.l

this article, together with articl 2)p >..hich deals with provisional entry
into force, forms the basis of the 1 ¢ accepted by the Republic.
Article 25 'cads us follows:
'(1' A treaty or part of a tr ty is applied provisionally pending
its entry into force if

(@) the treaty itself so rovides; or
(b) the negotiating State- have in seme ether manner so agreed.

(2) Unless the treaty otherwi provides or the negotiating States
have otherwi e reed, 4 irovisivnal application of a treaty
or part of a treaty with pect to a State shall be terminated
if that State notifies th ther S tes between whom the treaty
is being applied provisi< -1lly ts intention not to become

a party to that treaty.l

In the event of the dote of entry mt-' force of a multilateral
treaty not. being specifically stated in the treaty itself, but where it
is, for example, quoted as the date upon which a certain number of States
ratify, it is the responsibility of the d >sitary authority to establish
*hat that date is and to notify the contracting States of the entry into
force of tite treaty. Any questions in this regard must thus be addressed
to the depositary authority.

There are many different types of provisions relating to entry into
force of multilateral treaties. One type of entry into force clause, which
is relatively rare, deals with the entry into force of the convention
solely in respect cf each particular State which signs, ratifies or
accedes to the convention=" So, for example, s.32 of the Convention on
the Privileges and Immunities of the United Nations27 provides that

'[ajccession shall be effected by deposit of an instrument with
the Secretary-General of the United Nations and the convention
shall come into force as regards each Memoer on the date of
deposit of each instrument of accession.l

26. Part II United Nat ions Handbook of Final Clauses UN Document
ST/LEO/1 of 2& August 1951 P " -

27. United Nations Treaty Series vol.l p 1; United :.atigns eandbook
of Final Clauses ojn.cit. 48.
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Another type of entry into force clause deals with the entry into
force of the convention itself. The United Nations Handbook”' . the
:ubject specifies six categories in this regard. The first, which provides
th- t the convention shall enter into force on a date specify therein, is
usually to be found in technical conventions such as the Universal Postal
Convention' which provides that '[tlhe present Ccnver n shill come
into force on 1 July 1148, and remain in operation for an indefinite
periodl.

The second category, which provides for the entry into force of the
convention concerned on a date when specified States or a specified
number of States have become parties thereto, is generally utilised by
international organizations, since this tyoe of clause meets their needs
best. Co, for example, the Constitution of the '.Vorid Health (rganizntion;.1
provides'' that 'this Constitution shall come into force when twenty-six
Members of the United Nations have become parties to it in accordance
with the provisions of Article 79'e

The third category, which is r variation of the preceding one, sets
out clauses which additionally provide for the entry into force ol the
convention in respect of each .itate that subsequently becomes a party
thereto, after the original h to of encry into force. To this end the

Constitut; n of the United Nations Educational, Scientific and Cultural

34
Organization"" provides:

'This Constitution shall come into force when it has been
accepted by twenty of its signatories. Subsequent
acceptances shall take effect immediatelyl.

The fourth category is particularly important, according to the
Handbook, "' as these clauses are to be found in mo; t uf the conventions

recently a-looted by the General Ace %mbly. They pr v; ue du ~ tue

28. United Nation'-, .u.nhvxu: of Tlnal Clauses ibid. Mo.

30. Article ?4.

»»l. United Nations Treaty Series vol.lm, j .185; United Nations Hanuboox
of rinal Uay &. oji.cit. Z, .

32. Article 80.

33. United Notions Treaty Series '"'l.4 p.T gru ted NatipnS-fiandhv.ok

of Fiuil ©Nu'lrl on.cit. Nf.

34. Article 15(3)-

3. Unite i I'-"tion," ;undbooN of Fin '! clauses CPeC ! e .



convention nhal' enter int- fore’ after the expiration of a specified

time, following the receipt tv the depositary of a given number of
ratifications or accessions etc. They provide, in addition, that the
convention Shall ente” into force h respect to States which subsequently
deposit their ratifications or accc. oions, upon a specified lapse of time
after such deposit. This type of ¢ *> has been found to be very

workable fror the point of view of the 'unctions of the depositary. A

typical example is the Convention on Internationa* Civil Aviationwhich

provides:37

'As soon os this Convention has been ratified or adhered to by
twenty-six States it hall comm into force between them on the
thirtieth 1ay after o. it o the twenty-sixth instrument. It
shall come into force for each State ratifying thereafter on
the thirtieth day after the deposit of its instrument of
r-tification.1l

The fifth category de, Is with vhe r ovisiono for the entry inco
force not only of the convention, 1 t o of any annex ttached to it.
Such clauses have been used in protocols which amen; existing agreements,
by setting out the amendments in the annex, which itself then enters into
force, in re pect of each of the amended agj temente, when a stipulated
number of parti* thereto have beco e parties to the protocol. So, for
example, the rotocol Amending tl - .greeaent for the Suppression of the

Circulation of Obscene Publications, * aimed at Paris on 4 May 1910

provides:39

1IThe present Protocol :hall (JL into force on the date on which
two or more States shall have become Parties thereto.

The amendments set forth ir the annex to the present Protocol
shall come into force in respect of the Agreement of 4 May 1910
for the Suppression of Cbrcen< Publications when thirteen Parties
thereto shall have become parties to the present Protocol, and
consequently, any State beco it a *rty to the Agreement after
the mendncnts thereto hove ar. into force shall become a Party
to the Agreement as so amended.l1”

Rulings on entry into force ar bilateral treaties to which the
Republic is a party arc usually included in the text cl the treaty
itself. Provision i; often made fcr entry into force on the date of

signature or in a particular peril - of time thereafter; on the date of

W. Unit id Nation: Treaty Series wvcl.li? p.29.5; United hatiens 1: ndbook
of 1in-d Ck'irea op.cit. 68.

37- Article 91(6).
38. United Nations Treaty Series vol.30 p.>; United Nations Handbook

of Firakl Clauses op.cit. ?3»

39. Article 3*
40. The sixth category provide; for mi < 'aneoue clauses of entry into

force.
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ratification or in a particular period of time thereafter; or on the

date on which the two Governments notify each other in writing that

there has been compliance with all prescribed constitutional requirements
in their respective States or on a particular date after this notification.

If no provision has been made regarding entry into force of the 'i-
laterai treaty, , convention exists to the effect that it will enter into
force on the date of signature, provided, of course, t; it the treaty is
not subject to ratificati n. If it is, it will enter into force on the
date of ratification of both parties. An exchange of notes which contains
no provi: ions is. respect of its entry into force will enter into force
on the date of the delivery of the replying note unless provision is
made for ratification, in which case it will enter into force upon
ratification.

In the event of * treaty being signed and awaiting ratification before
it enters into force, the signature pending the completion of ratification
is not devoid of 11 effect. There is a tendency on the part of States
which have signed a treaty requiring ratification to place certain
limitations upon their freedom of action durin, the period which precedes

41
its entry into force. Gunther Doeker states that

1[t.]his principle would eliminate most of the questions and
doubts which are caused by the acceptance of the doctrine of
retroactivity of ratification, since all the acts performed
during the period of wvacatio leges of the tr-nty would be
subject to its provisions from the time of signature*.

According to D.P. O'Connell, signature ¢ a treaty is an act of
good faith and not an empty gesture. It dees not follow that an
unratified treaty is devoid of legal significance as such a treaty has
equitable implications that the law cannot ignore. If a contractor, in
reliance upon good faith, commits itself to a course of action and suffers
harm from the failure of its co-contractor to ratify, it may have a claim
founded in abuse of right.

The Permanent Court of International J tice in the J isdiction of
the Qcier "“case, in which it w s contended that .aland d incurred
obligations under the Barcelona Convention of 1921 which it had signed
but not ratified, hold tha, among 'the ordinary rules of international
law ... it the rule that conventions, ve in certain exceptional cases,

are binding only by virtu.- of their ratification'. This implies, at

41. Gunther Doeker The Treaty-Making Process in the Commonwealth of
Australia (1966) 144. ~
42. D.P. O'Connell Internalion-u Law 2 ed. O "0) I 222-3.

43. 1929 PCI I, Series A, No.2? at 20.
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lea:t, that 1lin certain exceptional cases* a signature results in a
legal commitmente

In the :!mvro:n.v;-tia Conce:::—-ion" ' case, the status of the unratified
Tre ty of Sevres and Protocol XII woe in issue, but the Permanent Court
unfortunately failed to pronounce on this, matter.

In the Certain Jerman Intonate in Polish Upper Cileria45case,
Poland challenged the ri-ht of Germany to alienate certain property in
the interval between the date of sifjnr ture of the Treaty of Versailles
md its coming into force. However, th<* Court found it impos ible to
regard Germany's action as a breach of good faith.

Today the matter is governed by the Vienna Convention on the Low
of Treaties which goes fur’her than customary international low appears
to have gone. Article 18 provides:

'A State 1is obliged to refrain from acts which would defeat

the object and purpose of a treaty when

(a) it has signed the treaty or has exchanged instruments
constituting the treaty subject to ratification, acceptance
or approval, until it shall have made its intention clear not
to become 2. party to the treaty; or

(b) it has expressed its consent tobe bound by the treaty,
pending the entry into force of the treaty and provided that
iuc: entry into force is not unduly delayed.'

This Article resulted from recognition by the International Law
Co eizsion at its eleventh session 4hat irnature, in addition to
authentic: tic ¢ the text, r-lro operates as n provisional consent to be
bou: d by tht instrument as tm 'international agreement and not a mere
text'.4
The final form of Article 18 differs from the earlier proposal of

rein] .ntipor ear Sir Kernct Lauteryacht, who contended that signntu.e
aubject to subsequent confirn -tmn implies the obligation* to be
fulfilled in yood f ith, 'K refrain, prior tv ratification, from any
act inten .. i1 oubstan-ially to imuair the v lue of the undertaking as
signed*. ' The use of t-.e -ord 'intended* would have introduced a
subjective element into th- appreciation of the prohibited net which

would have weaened, at le at in practice, the force 01 the prohibition,

44. irp'. 1113, Seriv: A, No.5 at
45. 10,6 PCIJ, furies A, No.V at yj.
Keport of th. 1.L.C. covering W.'r work of it. eleventh eosston

UN Dec. (A/4169) Suppl. -c.9.

: ' o) Ty : ; .
47 i1ret REPOTE, (A/CN. 4/6)) in 19'.)) 2 I'"','book the Injernot ione; laf

Commit sion, article >( ) (,D»



by providing the party in defau2/ with a convenient escape clause.
According to Kaye Holloway: “

1-he doctrine of good faith, which recognised the obligation

to base refusal to ratify on sufficiently sound grounds end

the fact that in all cases refusal injured the right of other
signatories, esir.s to have been adhered to ever by the most
fervent supporters of the discretionary nature of ratification. 1

The date of entry into force of a bilateral treaty may be made
public through a press release or an announcement or proclamation in
the Government Gazette. In any event, this date will appear on the
title page of its publication in the South African Treaty Series. As
publication takes place after the treaty has entered into force,
publication in the Treaty Series cannot be a condition precedent to

A

its entry into force. This accords with Australian practice.

(d) registration jnd rallic.=jtion
(!) Registration

Under cur ternary international 1 *, if a treaty har been validly
made between two subjects of internnti<nal law it is operative between
them and fully effective in accordance with its terms. However, when
the League of Nations was established, Article 18 of the Covenant of
the League stipulated that letiery treaty or international engagement
entered into hereafter by any Member of the League shall be forthwith
registered with the Secretariat and shall as r.oon as possible be
published by it. No such treaty or international engagement shall be
binding until so registered’. The purpose of th : Article was to
prevent States entering into seer Yt agreements without the knowledge of
their nationals, and without the knowledge of othe~ States, whose
interests might bo effected by such t reemente. While the effect of
this Article wouli seem to be that unregistered treaties would simply
be invalid, in practice the matter w not at all clear5l and many

treaties were regarded os effective despite the lack of registration.

48. Holloway r*.cit. 57.

49, TIbid. 47.
50. Gunther Doeker oo.cit. 14* .
51. This problem has been discussed more fully at pp. 58-60 above.

52. In 1962 South Africa had attempted to argue that as the Mandate for
South-West Africa, had net been registered with the Secretariat of the
League of Nations, it was not binding in international law. The Inter
national Court of Justice rejected this argument, stating inter alia
that as the main purpose of Article 38 was to ensure that all inter-
national ..greet ento obtained wide publicity which had in this instance
been obtained by other means, the mandate was a binding agreement:

1962 I. .J. Reports 319 av 332.



iVhen the Lea uc of Nations was superseded by the United Nations, those
responsible for drafting the Charter sou*~'hi to clarify the matter, with
the result that Article 102(1) of the Charter requires 'every treaty and
every international agreement el tred inU- by any Member of the United

Nations after the pres Charter comes into force [to be] as soon as

States fail to register a treaty, os sometimes happens, the Charter makes
it clear5’3 that the tr— ty will not be void for all purposes, but that it
may not be invoked 'before any org n of the United Nations'. This would
of course include the International Court oj Justice. An unregistered
treaty would, therefore, be v 1lid but unenforceable, as the absence of
registration will act as a bar tc the setting up of the treaty in dispute
before the International Court, of Justice as u.uch as to matters debated
by the politic#1l organs of the United Nations.

Registration of international agreements is, nevertheless, regarded
as a highly desirable practice os it has one much to eliminate 'secret*
treaties, and Article 80(1) of the Vienna Convention on the Law of Treaties

seeks to reinforce this aspect ol the treaty-making process by providing

"[tjreaties shall, after t eir entry into force, be
transmitted to the Secretariat of the United Nations for
registration or filing and recording, as the case may be,
and for publication’.

This Article must be read together *i+h Article 102 of the Charter of
the United Nations; and the effect today of an unregistered treaty remains
that it is va id but simply unenforceable before any organ of the United
Nations.

On 14 December, ]')46, the General Assembly of the United Nations
adopted c”rt in Regulations' ’ in this regard which describe in detail
the procedure to be followed when registering a treaty with that body
and these have now become standard practice. As a result of these
Regulations, if the Republic of South Africa or any ether State registers
a treaty with the United Nations, it must certify that the text ia a

true and complete copy thersol and that, it includes all .serva<ions

55
made by the parties thereto.

?23. Article 102(2).

54. Resolution 97(l) & modified by i,solutions 364 (iy) and 482(v),
ado;-ted by the General Assembly on 1 December 1V*t?, and 12 v-vvember,
3950 respectively! Registration and Publication of lresties and
International Agreements, Uegulationc to give eifeet to Article 102
of the Charter of the United Nations, herein; fter cited as Regulations.

55. Regulations op.cit. Article 50).



Any subsequent, action which effects a change jn the parties or
the scope and application of the terms of a registered treaty uiUst also
be registered by means of X certified statement to this effect.5q This
implies that any denunciation of a registered treaty must also be
registered with the Secretariat. Modifications of treaties entered
into before 1975 and, therefore, not registered with the United Nations
will not usually be registered. Thus modifications to the Trade Agreement
between the South African and Canadian Governments signed at Ottawa in
August 1932 were not registered."57 Registration will, however, not
take place until the treaty has come into force.58 If the Republic is
responsible for registration, it must ensure that the certif: ed copy which
is being registered reproduce; the text of the treaty in ell the languages
in which the treaty wr; concluded. This certified copy must be accompanied
by two additional copies and by a statement detailing, in respect of each
party, the date on which the treaty has come into force and the method
whereby it has come into force.59
Civil aviation agreements deserve a special mention. The 1977
Convention on Civil Aviation, held in ClI @, a cn 4 April, states ;
'Subject to the provisions of the preceding Article, any
contracting State may make arrangement; not inconsistent
with the provisions of thi; Convention. Any such arrangement

shall be forthwith registered with the Council, which shall
make it public as so-u as oossible. 1

Detailed rule: reminding registration with ICAO of aeronautical agreements
and arrangements were adopted by the .international civil Aviation Council
on 1 April I149. These have subsequently been followed by the Republic of
South Africa. Article 9 of these rules stipulates the procedure to be
followed when .'evictering such an agreement with ICAO. A dury certiliv
true copy of tht agreement rcuct be submitted to the Secretary Oeneial

ICAO which must reproduce the original text in all the languages in which
the agreement was concluded. A special procedure must b<? followed 1f tie
original text ir not in one of the three official working languages of
J.CAC. The registering party must, at the sane time or as soon as possible
thereafter, notify the Secretary General of the date -nd manner o. the

coming into force of the agreement if this is not evident rom its terms.

56. Regulations op.hit. Article 2(1).
57. Union Government Treaty Series 1< of 19

98. Population; op.cit.
59 . Regulations op.cit. Article 5(4)*
60. Article S>.



P.egi,;trat 'on with ICAC has the effect of relieving the parties from

the duty of registering the agreement with the United Nations Secretariat.””
While bilateral agreements must also be registered with the

United Nrtions, the Regulations adopted by the General Assembly pursuant

to Article 102 of the Charter fail to stipulate which party is to register

the agreement. This must, therefore, be decided between the contracting

States themselves and a clause to this effect ir sometimes inserted into

the body of the treaty. ThcJS the duty to re "later falls on the Republic

this will be the responsibility of the Department of Foreign Affairs

which muFt set about this task 'as soon as possible'’

steps can be taken, the treaty must be in force and consort for registration

must be obtained personally from the Secretary of Foreign Affairs. The

Department must 'ubnit a certified copy of the treat? which reproducf

the text in .'ll the languages in which the treaty was concluded, and

this must be accomp.. ..d by a statement setting forth the date on which

the treaty came into force and the method whereby it has come into force;

for example, by signature, by ratification, by accession/ The South

African Department of Foreign Affairs, as a rule, includes in this statement

a brief description of the treaty, its d te and place of signature and

c.' .merates the languages in which the treaty was concluded. This

declaration is thereafter signed by a senior official of the Department

of foreign Affairs and tamped with the departmental stamp. The date and

place of this signature ana the capacity of the signer (who usually signs

on behalf of the Secretary for Foreign Affairs) is indicated on the

certificate. A typical example of this declaration is as follows:

CEFkTIFICKTE

EXCHANGE OF NOTES CONSTITUTING AN AGREEMENT
BETWEEN THE GOVERNMENT OF THE REPUBLIC OF

SOUTH AFRICA AND THE GOVERNMENT OF THE FRENCH
REPUBLIC RELATING TO THE RECIPROCAL RECOGNITION
OF AIRiVCRTHl1i SS CERTIFICATES

Place md D te of Signature : Cape Town, 20th May, 1968
Method of Entry into Force : Exchange of Notes

Date ~f Entry Mto Force : 20th May, x968

i -2P concluded in : Afrikaans, Englishand French

Secretary for Foreign Affairs of

Pretoria the Republic of South Africa
September, 1968

61. Ibid. Article 8.
62. Regulations og.cit. Article 1.

63. Regulations op.cat. «rticle 5(2).



Three' certified copies of the treaty in all the languages used are
sent, together with the declaration, in triplicate, to the Permanent
Representative of the Republic oi :outh Africa at the United Nations
with the request that he registe .ho *'"Weoty in accord nee with
Article 102 of the Charter and tnat ve forward the certificate of
registration issued by the Secretariat if the United Nations to the
Department of Foreign Affairs in Pretoria.

The procedure in regard to the registration of aeronautical agreements
is somewhat different. The procedure as reguiated by Article 9 of the
RuJes (as described above) must be followed. 1: the treaty is net in
one of the three official working languages of ICAO (English, French or
Spanish), the Department of Foreign Affairs muot translate the treaty (in
duplicate) into one of these languages. These documents will be sent to
the South African Ambassador in Ottawa for forwarding to the Secretary-
General of ICAO. The Secretary-General will, in turn, issue a certificate
of registration to the South African ambassador. This will ultimately be

filed in the archives at Pretoria.

(11) Pu; iication

Whereas registration of a treaty ensures that it will come to the
attention of member States of the United Nations, this process does
nothing to ensure that citizens of the- country concluding the treaty
become acquainted with its contents. As a result, a variety of methods
ra: be employed by a State to publicise within its be.Jens the contents
of any given treaty.

The issue of press releases in regard to treaty negotiations of the
Republic is not essential but may prove useful as a means of informing
ti.e South African public about important new treaties. It also serves
to clarify the date of entry into force <1 a treaty.

The form of a press release differs according to circumstances. As
far as bilateral treaties are concerned, the press release usually
describes the parties te the treaty, the capacity of the representatives
who signed the treaty, the dote(s) and placets) of signature and/or
ratification and the manner and date o' entry into force..

Where multilateral treaties are ir issue, the press release will

contain the full title of the treaty and the dr-te and place of signing.



Mention may alsc f2 made of the date and manner by which the Republic

became a party as well as the date of entry into force as regards the

Republic.
Press r 2S are issued in both official lanmages by the Depart-
ment ¢ j.nfc xon. The followir r ifa typical example of a p *»ss

release vis-a-vis a bilateral treat., which has been signed but which ie

still to be ratified

I;mmebiate heleane

ihe Department of Fr ign Affairs announces the
signing ot an Extraditu n Treaty between the Republic
of South Africa and the Republic of Botswana.

The treaty was signed by Dr. the Honourable

H Muller, I.inister of Foreign Aff< ars, at Cape Town

on the 27th February, 1969, and by the Honourable
MvP.K. Nwako, Minister of State of Botswana, at Gabe-
rones on the 4th March, I969.

The Treaty is subject to ratification and will
enter into force thirty days after the date of the
exchange of the instruments of ratification.

I'F.vSVZIhlARIhG
Onmiddellike Vrylating

Die Departement van Buitelardee Sake kondig aar. die
ondertekening van n Uitleweringavurdrag tu an die Repu-
bliek van Suid-Afrika en die Republiek Botswana.

Die verdrag is op 27 Februarie 1969 dour Sy Edele
dr. h. Muller, Minister van Buitelandse Sake, te Kaapstad,
en op 4 Meant I9a9 deur sy Edele M.P.K. Nwako, Minister
van Staat wvan Botswana, te Gaberones, onderteken.

Die Verdrag is onderhewig »in bekragtiging en tree
in werking dertig dae na die datum waarop die bekragtig-
ingsoorkondes uitgeruil in.

Since 1972, the Department of Foreign Affairs has published » treaty
series which lists all bilatercl treaties as well as several multilateral
treaties to which South Africa ir» party. While it is usual to publish
all bilateral treaties, multilateral treaties will only be published in
special circumstances. For example, the Geneva Convention Relating to

the Treatment of Trisoners of <var of 12 Aurust, 1949/V was published in

65. Union Government Treat; Series 1’ of 1952; United Nations
Treaty Series wvol.75 p.135.



the series because of a provision in the Convention that the parties
should give it wide publirity. In addition, multilateral treaties of
regional importance to a small number of States will often be published

in this series, as was the Customs Unio" Agreement between the Governments
of the Republics of South Africa, Botswana, Lesotho ?2.d Swaziland of 1969.
Every treaty published in the series is registered in the Treaty Series
Register, kept by the administrative branch of the Department of Foreign
Affairs. Copies of thi series art forwarded H) all South African
missions abroad.

In addition to the South African treaty series there is a South
African treaty index kept by the administrative branch of the Department
of Foreign Affairs. This is a card index oyster; consisting of all treaties
binding on the Republic. It comprises a chronological and alphabetical
list of subjects and, in respect of bilateral treaties, countries. The
chronologic™ index contains full information; while the alphabetical
index simply cross-refere to the ehronolo, Leal index. The information
catalogued includes the full title of the treaty, the date and place of
signature, the m: nner in which the Republic became a party, the date and
place of ratification or accession, the date of entry into force as
regards the Republic, when the treaty may end, whether it. is binding on
South-West Africa,* whether it must be tabled, the date and number of
registr cion with the 'nited Nations, wh-.ther it has been published in
the Government Gazette, the number it is listed under in the South African
treaty series, the number :; is stored under in the archives, where the
text is obtainable and any further pertinent remarks.

Other forms of publication include tabling as well as proclamation
and publication in the Govemment Gazette. Tabling has already been
discussed above"7 There is no general statutory or constitutional rule
which requires proclamation and publication of new treaties and agreementt
in the Government Gazette. However, certain individual statutes require
this procedure to be followed, including .%k. of the uusuoms and excise
Act;06” 6.2(3) of the Extradition Act';' .53(b) of the Children's Act/"
6.30(2) of the Prisons Act;7' r,.35(l) (b) of the Retreats and Rehabilitation
Centres Act;77 s.8$ of the Public Health Act; 8.108(3) of the

66. Republic of South Africa Treaty fries 8 of 1969-
67. See p 151 above.

68. Act 91 of 1964.

69. Act C? of 1962.

70. Act 33 of I960.

71. Act 8 of 1959.

72. Act 86 of 1963.

73. Act X of 19109.



Income ax Act; s.2(4) of the Post Office Act,'' s.26(2) of the
Estate Duty Act; ' 5,356 bis (1) (b) of the Merchant Shipping Act,'Z
and 6 .31 o) of the Aviation Act. 3 In the vart majority of these Acts
publication is simply intended to bring the treaty or agreement in
question to the attention of the South African public. If publication
was to be overlooknd in any particular instance, the treaty or agreement
would, neverthe%ﬁfs, retain its validity. The position as e¢egarde the
Extradition Act is decidedly different as the Act expressly provides
that no extradition agreement shall bo of any force or effect ’until it
I s been published by the State President by Proclamation in the Gazettel.
ne el feet of thiz provision has been duly considered by both the
Tranevaa | Provincial Provision and the Appellate Division™"" in the
Eliasov c e¢*es. »When the matter came before the trial court, it was
common cause that the extradition agreement reached by the exchange of
notes between the South African and Southern Rhodesian accredited
representatives had never been published by the State President in the
Gazette, so the court83 held that 'it follows therefore that it is of
no force and effect within the Republic*. Similarly, the Appellate
Division reached the conclusion84 that, although the extradition agreement
between the Aepubl.c of South Africa ar: Southern Rhodesia 'constituted a
valid international agreement with effect from [3]1 December 1963 according
to the terms of the agreement itself, it] only became of force and effect
within the Republ!ic as part of it. municipal law with effect from the

25 June 1965 (th t is, the date of publication in the Or nette)

74. Act 58 of 1962.

75. Act a4 of 1958.

76. Act 45 of 1955.

77- Act 57 of 1951.

78. Act 74 of 1962.

79- Act 67 of 1962.

80. Ibid., section 2(3).

8l. s v. Eli rov 1965 (2)S.A. 770(1).

82. S v. Ehjasov 1967 (4)s.A. 58; (AD)

83. S v. Eliasryv 1965 (2)s.A. 770(1) at772.
84. S v. El1i aiv 1967 (4) S.A. 583 (AD) at 591.

85. By the time the natter reached the Appellate Division the
Agreement had been duly published in the Government Gazette.



Finally, it may be mentioned that the United Nations publishes a
monthly list of all negotiations which took place in that month in
connection with the registration of treaties with the United Nations.
This list is entitled 'Statement of Treaties and International Agreements
registered or filed and recorded with the Secretariat*. The information
contained therein is comparable to the information supplied by the South

Afric a treaty index.

' Acce-sion

Accession may be defined as the formal entrance of a third State
into an existing treaty, so that it become, a party to the treaty, with
all rights and duties arising therefrom. J Customary international law
states that accession can only take place with the consent of all the
contracting parties. This rule ir now embodied in the Vienna Convention
on the Law of Treaties which provides:

'The consent of a State tobe bound bya treaty is expressed

by accession when

(@) the treaty provides that such consent maybeexpressed by
that St te by means ofaccession;

(b) it is otherwise established that the negotiating States were
agreed that such consent may be expressed by that State by
means of accession; or

(c) all the parties have subsequently agreed that such consent be
expre%Eed by that State by me aa of accession. 1l

Lord McNair points out that, normally and historically, accession
i. a secondary process. It is basically the act whereby a third State
accepts the offer of becoming a party to a treaty already signed by
other Stales (although not necessarily yet ir force).

The International Law Commission's fir.A formulation ofaccession
st [pul alos that, tinless th trea.y provided otherwise, a St te might accede
0oiiXy after the treaty had come into force. oubsequer tij.y oir aeisch
Lauterpacht formulated the rule that, unless the treaty otherwise
provided, ‘'accession may be effected my time after the establishment

.f the text'. " Sir Jerald Fitzmaurice, while confirming the view of

86. L. Oppenheim International L-w - a Treatise 8 ed. (1955) I
I'tlace

t/ . Article 15*

:1. McNnir . t. viox

89. Holloway op.cit. 88.

| uraft Article onthe Law ¢ Treaties, Fiiil i.eporv, Artie .e 7(
Document A/CN.4/6) in (1955) l1!*rboo”if Uie””

Commission.



the Commission, tided that, exceptionally, accession might take place

91
prior to the entry nto force of the treaty.

92

Kaye Kolloway comments:

'"While the traditional concept of accession, which implies the
acceptance of an existing instrument by those alien to its framing
and negotiation, Jjustified the principle of allowing accession
only after entry int » force of a trc-ty practice would seem to

indicate a trend in t:.e opposite
the new trc ty-making procedures
1il erally interpreted insofar as

direction more in keening with
Accession clauses are
the date of deposit of accession

instruments is concerned.'

Of Iate, McNair adds, accession hr. also become a primary process, being

the act whereby a State becomes a party to an instrument intended to

become a treaty, the lext of which has been dr fted under the auspices

of an international organization, and which has been thrown open for

secession.

South Africa has become party to most multilateral treaties by way

of acces. ion. In those esses the Republic was not signatory to the treaty

for one reason or enot), r, however the treaty its—If provided that States

in such a position could become parties upon depositing an instrument of

accession. Some treaties provide that they shall be open for signature

for a certain period, but that after the expiry of that period they shall

become open for accession; others provide that accession may take place

after the treaty has entered into fcrce. y In any event, the acceding

State may only become a party to the treaty after expiry of the stipulated

period or happening of the stipulated event.

When the Republic becomes a party by accession,

it may, 1in certain

circumstances,

make a reservation at the time of acceding. This

reservation will normally t? inc.. ided in the -n trument 0. accession.

An usual, authority fron the Executive Committee must be obtained

before the Government may accede to a trusty. Once this has t.ken place,
the Department of Foreign Affairs wi'l or. * up an instrument of accession.
A specimen of on instrument of acceesior as normally employed by the

Republic reads as follows:

91. Ibid., Article 54(6).
92. Hoilowny op.cit. I8.
93. McNair o" .cit. 350.

Reservations
Ftports 15;

to the Ccnvoi tion
also Article' 19-81

1951 1.C.J.
'ivnna Convent 1 n on the Law of

on Genocide case

Treaties.



INSTRUMENT OF ACCESSION

WHEREAS the International Conference for the Adoption of
a Convention for the Suppression of Jomcerfeitinc Currency
held at Geneva, on the 20th April, 1929, adopted an Inter-
national Convention for the Suppression of Counterfeiting Currency,
and Protocol;

AND WhiHEAS an invitation to accede to the Convention by
depositing an instrunu it of accession with the Secretary-General
of the United Nations, was extended to the Government of the
Republic of South Africa by the Secretariat of the United Nations
on the 12th December, 1962;

AND WHEREAS the Government of the *..-public of South Africa
have duly considered the said Convention and Protocol, and have
promulgated legislation in compliance with Article 23 of the
Convention;

NCW THEREFORE, the Government of the Republic of South
Africa hereby accede to the International Convention for the
Suppression of Counterfeiting Currency, and Protocol, done at
Geneva on the twentieth day of April, 1929, and undertake
faithfully to fulfil and carry out the stipulations therein
contained;

IN WITNESS WHEREOF, I, HILGARD MULLER, Minister of Foreign
Affairs of the Republic of South Africa, have signed ana sealed
these presents at Pretoria on this the day of
in the year of Cur Lord One thou, —nd Nine hundred and Sixty-seven.

Where the Republic acceded to a generally known international treaty,
the full text of the treaty will not normally be repeated in the instrument
of accer-sicr. However, it is of the utmost importance that the treaty be
identified in the instrument of iccession to avoid disputes arising at a
later stage over the wording of i treaty. As a ree* >v, where a multi-
lateral treaty is apnlicoble between a limited number of States only, the
full text of the treaty will often be included in the instrument of
accession.

All that is required to effect ncces ion ie the eit of lodging the
instrument of accession with the Secretariat of the depositary authority.
International practice dictates that accession is not usually followed by
ratification, and in South Africa, too, acce cion will not necessitate
ratification. In fact, th' practice in regard to accession is similar in
many respects to that of ratification, and instruments of accession, like
those of ratification, are signt Iby the Minister of Foreign Affairs.

A certified copy of the South African instrument of accession,
together with the original receipt received fro the Secretariat of the

depositary authority, must be n at by the L-partment of Foreign Affairs

to the archives for safekeeping.



(f) The Extension ox fouth Africar Treaties to lue Territories
of Couth W.—st Africa nd the Prince Edward Islands

Int rcdue taon

The Republic of South Africa has control over two territories which
co not form normal parts ol South Africa, wviz., South West Africa and
the P~ince Edward Islands. Very little attention has been paid by
writers as to how South Africa goes about extending treaties to these
territories in view of the general rule of international law that a
State has authority to negotiate treaties or behalf of its territory alone.g'5

Any solution to this problem, more particularly in regf rd to South
West Afrit ., has become increa; i.ngly remote in the lighu of current
international attitudes towards any South African presence in the area.
Both the General Assemblbe and the Security Counci197 have passed a
number of resolutions condemning South Africa's continued occupation
of South West Africa (Namibia) and have urged member States of the
United Nations to refrain from entering into any treaty relations with
the South African Governmer which might have the effect of recognising
the latterls authority to negotiate on an international level on behalf
of or concerning the territory. Member States hiw , in addition, been
requested to review existing treaties with South Africa in so far as
they extend to South We-t Africa.98

In 1971, the International Court of Justice gave Advisory Opinion99
which upheld the validity of the actions taken by the two United Nations
organs, this ensuring that the continued lut.hority of the South African
Government with regard to South Aest Africa has been condemned not only
politically but judicially as well.

It is the purpose of this study to examine in some detail the
validity of the application by the South African Government in the past
of treat!tv to the territories of South West Africa and the Prince
Edward Islands, and to decide in the light of current international

attitudes whether the continued extension of treaties t,0 the; e ten itorl1l8

remains wvalid today.

95. Article twenty-nine of the 19(9 Vienna Convention on the Law of
Treaties.

96. General Assembly Resolution 2145 (xxi) of 27 October 1966;
5.295 (xxix) of 13 December 1974; 3 99 (xxx) of 26 November 19s,>s

97. Security Council Resolutions .'S5 O I "W * <'"'6 13% ); 265+ (19H9) 2
269 (1969); .'I6 (1970) and 28-3 (1970).

98. Security Council Resolution 283 (197(1).

99 Lecal Consequences for Stnres of the ConHnued ££g enfe of, South
ATVir. -iVETTm—ihin (South West Afric:1) notwithstan&ing Security
~T7TTTT~=-.-6"T7tTc; r276~ (19702" 1971 I-C.J. Reports U 6



(1/ Soutt >t Africa ([eeiniihi i

In the wake of the First World War the signing of the Treaty of
Versaillesl was seen to herald a new era of peace whose odr inistration
wa placed in the hands of the League of Nations. The Covenant of the
League made provision,c inter alia, for the future fate of

‘those colonies and territories, which, as a consequence of
the late war, have ceased to be under the sovereignty of the
States which formerly governed them, and which are inhabited
by people not yet able to stand by themselves under the
strenuous conditions of the modern world’.

As a result of this universal eentimeni, the 'mandates system' was
created which specifically entrusted 'the tutelage of such peoples...
to advanced nations' and which stipulated that this tutelage should be
'exercised by them as Mandatories on behalf of th* League'.'

The Hand te in respect of South-West Africa was confirmed in Geneva
on 1? December 1920 by the Council of the League of Nations. It was
formally conferred on His Hrittanic Majesty for and on behalf of the
Onion of South Africa, and rave the Mandatory 'full power of administration
and legislation over the territory subject to the Mandatel. South Africa
could, henceforth, administer the territory 'as an integral portion of
the Union' and coul- lapply the laws of the Union to the territory subject
to such local modifications as circumst nces may require. The Union's
powers in regard to territory were subsequently confirmed by the
Treaty of Peace and South West Africa h..ndate Act,” the Treaties of
Peace Act,c and the South We t Africa Constitution Act.r It has been
suggested'' that the Mandate itself, read with the above Acts and the
South Africa Act of 1909 (which established the necessary machinery for

government in South-West Africa as well as in forth Africa) constitute

a composite rrundnorm for South West Africa.
(1i) The Prince Edward Inlands

There i-land, were first discovered in 1772 by a French navigator,

Mirion du fresne, who, however, did not purport to claim them on behalf

1. The Union of South Africa was n signatory tc this treaty.

?.. Article twenty-two.

3. Tbid.

4., Article two of tne Mandate for South. West Africa; John Dugard
The South We t Africa/Nrimibin @.:pine (1973) 72.

5. Act 49 of 1919.

6. Act 32 of 1922.

7. Act 42 of 1925.

8. C.J.R. Dufird ’Sen lh~Weet Africa and the Supremacy of the South

African Parliur.-.-it* (.1:6P») 16 Sr.ith Africar i.aw Journal 194 at 199-200.



of rx Four years later a British mariner, Captain Cook, sailed
bet'.wen the islands but did not weigh anchor.' From that time on the
isl, ;w."» were thought to have belonged, at least nominally, to Great
nritain. However, apart from granting guano and fishing rights in
respect of the islands to two different companies (which rights were
never exercised), the British Government took no further steps to & y.blish
effective contro > over the islands, with the result that the islands
were, in 'il :ikolihood, completely abandoned.
In >ny event, when the South African Government moved tc annex
these is:ands in 19'"'/ md 1948, they first consulted the British Government,
F'Uti cautela, who gave an assurance that they laid no claim to
the territory, and, on the contrary, that they would be pleased to see
South Africa, a. the nearest country, establish jurisdiction over the
islandé} 0
an February 1°49, note; were exchanged between the two Governments
whereby Hi; Majet fy’s Government in the United Kingdom transferred to His
Majestyls Governn rnt in the Union of South Africa all right , title and
interest which they formerly possessed in the two islands.
fhe preamble to the Prince Edward Island Act:m provides as follows:

*Whereas effective occupr cion and administration of Marion Isxand
and Prince Edward Island were established on the twenty-ninth

day of December 194?, and the fourth day of January 1948,
respectively, and such occupation and administration will
continue permanently.

And where.iu by proclamation issued by Hia Excellency the
Governor-General, dated the twelfth day of January, 1948, it
was declared that His Majesty's sovereignty over the said
islands is henceforth to be exercised by his Majesty's Govern-
ment in the Union of South Africa

Section (1) goes on to provide further:

'The territory known as the Prince Edward Islands, consisting
of Marion I. land ... and Prince Edward Island ... is hereby
declared to have been annexed to and to form part of the
Union of South Africa.l

9. House of Assembly Debates vol.65 cola. 3041-3 (22 September 1948).

10. Houne of Ai ,;vbly Deboate;—, vol.65 cols. 304>4 September 1948).

11. Union mm, L' freaty Series No. 13 of 1950s Exchange of
f.oten between the Government of the Union of South Africa and the
Government of the United Kingdom with rer>rd to the iran. fer of
the light , Title and Interest in Marion I land and Prince Edw rd

Island.



(iii> % e a j—tension - Methods Employed

al i, cle”r that, in view of the above, the South African Govern-
ment holds itself responsible for the administration both of South
Wcsl Africa and of the Prince Edward Islands. The question then arises
wneuher a treaty entered into by the South African Government would
automatically extend to these territories.

According to Artiele of the Vienna Convention on the Law of
Treaties, '(u)nlesf. a different intention appears from the treaty or is
otherwise established, a treaty is binding upon each part; in respect of
its entire territory.'*f Can South-West Africa and the Prince Edward
Islands be considered part of the 'entire territoryl of the Republic for
the purposes of Article 29? An examination of the Republic of South
African Constitution Act confirms that this question muut be answered
in the negative. 1mhe Act defines the Republic as consisting of the
provinces of the Cape of Good Hope, Natal, Transvaal and the Orange
Free State. No mention is made either of South West Africa or of the
Prince Edward Islands. Furthermore, the nature of the mandates system
is such that, although the Republic is responsible for the foreign
relations of South-West Africa, v most international lawyers contend that
external sovereignty over the mandated territory does not wvest in South
Africa as the Mandatory.l0 In addition, although the Prince Edward
Islands Act provides that the Islands re 'annexed tc' and 'lorm part
of the Union, it does not provide that they comprise one of the four
provinces. Apart from this omission, 8.4 of the Prince Edward Islands
Act states quite clearly -:.'it

'No Act of the Union Parliament passed after the date of
commencement of this Act shall apply to the Territory, unless
bv ..uch Act it is specifically expressed so to apply or unices
it v: declared to apply by proclamation of the Governor-General

It would, therefore, opp-ar that treaties concluded by the South
African Government d, not automatically extend to the territories of
South-Wert Africa and the Prince Edward Islands. To overcome this

dbo, tacle, bilateral treaties have, in the past, been made applicable

in practice, follows its terms.



(1it) Treaty kxteimion - Xethr'c Employed

It is clear that, in view ox’ the a: ove, the South African Govern-
ment holds itself responsible for the administration both of South
West Africa and of the Prince Edward Islands. The question then arises
whether a treaty entered into by the South African Government would
automatically extend to thebe territories.

According "o Article 29 of the Vienna Convention on the Law of
Treaties, ' (u)nless a different intention arpe. ra from the treaty or is
otherwise established, a treaty is binding upon each party in respect of
its entire territory.' Can South-West Africa and the Prin Edward
Islands be consii ered part of the 'entire territory' of the fepuba-ic *or
the purocoses of Article 29? An examination cf the Republic of South
African Constitution Act confirms that this qui iion must be arr. were
in the negative. The Act defines the Republic as consisting c. the
provinces oi the Cape of elood Hope, Natal, Transvaal and the Grange
Free State. No mention is made either cf South West Africa or of the
Prince Edward Is]prids. Furthermore, the nature of the mandates system
is such that, although the Republic is responsible for the foreign
relations of South-West Africa, 5 most international lawyers contend that
exu rnal sovereignty over the mandated territory doeo not wvest in ocuth
Africa as the Mandatory/ In additio: , although the Prince Edward
Islands Act provides that the Inlands re 'annexed to’ and 'form part

of the Union it does not provide that they comprise one of the four

Act states quite clearly that

*No Ac* of the Union Parliament passed after the late of
ccnm?acemcnt of this Act shall apply to the Territory, unless
by such Act it is specifically expre- -ed SO to apply or unless
it s declarer t0 mPP1? by proclamation of .he Governor-General

It would, therefore, appear that treutiea concluded by the South
African Government do not automatically extend to the territories of
South-West Africa and the Prince Edward Islands. To overcome this

obbtacle, bilnter,! treaties lav:, in the past, been mode applicable

13.
i Ij'**
in practice, follows its terms.

15- (197)) T11.
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to either or both of these territories by utilising the fo'LlCvd&g methods.

first, the territory ovei which the treaty wiie to operate had been
defined by mentioning specific areas by name. For example, the preamble
to the loot-Favoured Nation; Trade Agreement between the Government of tho
Republic of South Africa and the- Spani: i Government of 1965 provided”
that

'(i)n this Agreement ... "Spain'* means the Spanish Territory
of the Iben n Peninsula; the Balearic .ad Canary Islands;
Ceuta and Melilla; the Spanish Provinces of Sahura, Ifni,
Fernando Poo and Rio Kuni. "South Africa" euane the Republic
of South Africa and the territory oi South-West Africa.l

Secondly, it was pos: ible to include the territories of South-West
Africa and the Prince Edward Isl; :ds ir the ambit of the treaty even
without mentioning these areas by name. So, for example, the preamble
to the Agreement between the South African Government and the Government
of the Kingdom uf the Netherlands regarding the entail t-hment and
registration of dentists ' specified;20

1" (Tjhe Kingdom vf the Netherlands" shall be understood to refer
to the Kingdom of the Netherlands in Europe, but "the Republic
of South Africa" to refer to the Republic of South Africa or any
other territory fall:rig under the jurisdiction of the Republic
of South Africa at t 10 lute of “nature cf this Agreement.'

In similar vein, Article 1(c) cf the Air Transport Agreement of 19&9

P

bet Teen the South African Government and the Austrian P deral Government
provided that

MTerritory" in relation to a Party means the land are: s and
territorial waters idjacent thereto under the sovereignty,
suzerainty, protection, adminidtr tion or trusteeship of
that party. 1

Thirdly, reference, in the past, has been made in the treaty to a
definition of 'territory* which appears in another treaty. A Trade
Agreement entered into between the Govemrent:: of the .Cpublic of

South Africa and Malawi in 196?2" reads:

'In is Agreement ... "Malawi" m-ms the area in respect of
which the Government of the Republic of Malawi is a contracting
party to the General Agreement on Tariffs and Trade; "South
Africa"™ me Ar the area in respect of which the Government of the
Republic of South Africa is a contracting party to the Getural
Agreement on Tariffs and Tradel.

17. Republic of South Africa Treaty Series No.l of

18. Article XI.
19. Republic of South Africa Treaty Series No.5 of 1965.

20. Article one.
21. Republic of South Africa Treaty Series No.3 of 1969.

22 . Republic of South Africa Treaty Series No.l of

?3. Article one.



Fourthly, bilateral treaties have or. occasion defined 'territory'
by including specific, named areas (in this case, South-West Africa) not
in the definition section, but in the actual provisions of the treaty
itself. For example, an exchange of notes constituting a visa Agreement
between the Governments of South Africa and Belgium in 1962L provided: '

'The Government of the Republic of South Africa will authorize
its competent diplomatic and consular agents to issue Belgian
citizens with business and tourist visas valid for a period of
one year and several visits to the Republic of South Africa and
South-West Africa.l

Fifthly, the territories of South-West Africa and the Prince Edward
Islands have been included by implication. In 1969 an extradition
treaty was concluded between the South African Government and the Govern-

R6

ment of Botswana, which provided:27

'Extradition shall be granted in respect of offences which
are in terms of the laws of the requesting Party subject to
the jurisdiction of that Party's highest court of appeal in
criminal matters.'”S

It is probable that this devious approach was resorted to in order
to avoid a direct mention of South-West Africa, in view of General Assembly
Resolution 21 (xxi) of 2? October, 1966 which declared that South
Africa's Mandate over the territory war. 'terminated' and that 'South
Africa has no right to administer the Te- itcry'. Such a conclusion
finds support in the events sbounding the extradition agreement con-
cluded in 1968 between the Government of thj Republic of South Africa
and the Government of the Kingdom of Swaziland.'z‘9 Article 1 of this
treaty obliged both parties to extradite persons wanted in respect of
offences 'committed within the territory ei the requesting party'. As
a consequence of General Assembly Resolution ..1n.? (xx1/, it appeared,
doubtful whether South-West Africa could rightfully be described as
falling 'within the territory' of South Africa, and, therefore, whether
Swaziland would have been obliged to extradite persons alleged to have

committed offences in South-West Africa."' in any event, this defect was

24. Republic of South Africa Treaty Series No. 8 of 1962.
25. Section two.
26. Republic of South Africa Treaty Series No. 2 of 1969.

27. Article two.
28. Crimes committed in South West Africa are, presently, subject to
the jurisdiction of the South African Appellate Division.

29. Republic of South Africa Treaty Series No. 4 of 1968.

50. C.J.R. Dugard 'The Extradition Agreement between South Africa and
Swaziland' (1959) 86 South African taw Journal,, 88 at 092.



cured by a Separate treaty negotiation in I960, when an exchange of
notes took place which specifically extended to South-West Africa

the original extradition agreement with Swaziland. This extension of
the terms of an existing bilateral treaty to encompass South-West Africa
by means of | separate treaty negotiation nay be regarded as yet another
method of including the territories of South-West Africa or the Prince
Edward Islands in the terms of a treaty.

On occasion provision has been made in the body of the original
treaty for t..ich future extension. Examine, for example, the Double
Taxation Convention of 196? between the Governments of South Africa and
Switzerland, which32 stated:$§

IThis Convention may be extended either in entirety or with
modification, by agreement between the contracting States, to
all or any of the territories for whose international relations
South Africa is responsible....'

Before any step are taken to extend a bilateral treaty to South-
West Africa, the Department which will be responsible for administering
the treaty must be consulted, in conjunction with the Department 0f the
Prime Minister, the Administration of South-West Africa and the South-West
African branch of the Department of Foreign Affairs. Once a decision on
the South African side has been reached over the desirability of applying
a particular treaty to South-West Africa or the Prince Edward Islands, one
of the formulae mentioned above oust be negotiated with the other contract
ing State.

Most multilateral treaties, as a matter of course, have special
Clauses allowing tor the cxt<nsirm of the treaty in question to
territory. These clauses are formulated in several ways. 0Often there
is a formula which provides for the optional application of the treaty to
areas the foreign relations of which the contracting parties are
responsible. So, for example, the Convention on Koad Traffic of 1968

provides:

*Any State may, at the time of signing or ratifying this Convention
or of acceding thereto, or at any time thereafter, declare by
notification addressed to the Secretary General?4 that the
Convention shall become applicable to all or any of the territories
for the international relations of which it in responsible. The
Convention shall become applicable to the territory or territories
named in the notification thirty days after the receipt of the
notification by the Secretary-General or on the date of entry into
force of the Convention for the State making the notification,

whichever is the later. 1

31. Republic of South Africa Treaty Series ho. 6 of 1969.

32. Ibid. No. 5 of 1967.

33. Article twenty-six.
34 . iphg Secretary-General of the lnited Nations.



Alternatively, there is a formula which makes provision for the
optional exclusion of territories the foreign relations of which con-
tracting States are responsible. An example of such an exclusionary
clause 1is contained in the International Sanitary Convention for Aerial
Navigation of 1944 which states:

'Any contracting Party may on signature or accession declare
that the present Convention does not apply to all or any of its
colonies, overseas territorie territories under its protection,
suzerainty or authority, or territories in respect of which it
exercises a Mandate. The present Convention nay at any time
thereafter be applied to any such territory by notification in
writing to the Government of the United States of America, and
the Convention shall apply to the territory concerned from the
date of the receipt of the notification by the Government of the
United States of America’.

In addition to the above, an even simpler formula may be used which
provides for the automatic application of the treaty to territories the
foreign relations of which the contracting State is responsible. This
was the case in the Articles of Agreement of the International Monetary
Fund of 1945 which provided:

'By their signature of this Agreement, all Governments accept

it both on their own behalf and in respect of all their colonies,
oversea territories, all territories under protection, suzerainty
or authority and all territories in respect of which they exercise
a Mandate'.

Depending on ..o provisions of the multilateral treaty in question,
territorial extension can occur either at the time of signing, ratifying
or acceding to the treaty, alternatively during separate negotiations at
a later date. Whenever the Government wishes to extend the terns of a
multilateral treaty to South West Africa or the Prince Edward Islands, it
should do so by way of a written communication (signed by the Minister of
Foreign Affairs or by a plenipotentiary authorised to apply for such
extension :n his Full Powers) to the depositary authority or organisation
under whose luspices the treaty was negotiated. It is then the duty of the

depositary authority or organisation to inform the other contracting States

of the application.
(iv) South-West Africa (Namibia) and the United Nations

Whilst the formulae enumerated above accurately describe the attitude
of the Department of Foreign Affairs as regards treaties it may wish to
extend to the territories of South-West Africa and the Prince Edward
Islands, it is questionable, especially in view of the 1971 Advisory

Opinion of the International Court of Justice and the numerous United
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l.ationt resolutions describing South Africa's continued presence in the
territory of South-.Vest Africa as illegal, whether the Republic will, in
the luture, be ible to make a particular treaty applicable to South-West
Africa simply by utilising one of thr above formulae.

In Ivsu the General Assembly passed a resolution *» whereby it
terminated tne Mandate over South West Africa.

Lacking, however, the necessary powers to ensure thewithdrawal of
South Africa from the territory, the General Assembly enlisted the co-
ope*ntion of the security Council by calling the latter's attention to
the resolution.

ihe Security Council responded to this appeal, inter alia, by passing
resolution 2 3 (1VA ) wherein it requested all States to refrain from any
relations - diplomatic, consular or otherwise - with the Republic which
might imply recognition of the authority of the South African Government
over the territory of Namibia. All States maintaining diplomatic or
consul tr relations with South Africa were called upon to issue a formal
declaration to the South African Government to the effect that they no
longer recognized any authority of South Africa with regard to Namibia.
They were requested further to terminate existing diplomatic and consular
representation extending to Namibia and to withdraw ar.y diplomatic or
consular mission or representation residing there. Furthermore, States
were requested to review all bilateral treaties between themselves and
the Republic in so far as they contained provisions by which they applied
to Namibia. The Secretary-General of the United Na i ns was asked to

review all multilateral treaties to which So'-tv Afri was a party and

which, either by direct reference or on the” . s rf relevant provisions
0of international law, might be considered i .uxj to the territory of
Namibia. '

In 1971, in response to a request by the Security Council, the Inter-
national Court of Justice gave an Advisory Opinion wherein it concluded
that South Afiica was under a legal obligation to withdraw its administra-
tion from South-West Africa. Member States of the United Nations were
legally obliged to recognise the illegality of the South African presence
in South-West Africa and to refrain from acts which might imply recognition

35- General Assembly Resolution 2145 (xxi) of 27 October 1966.
36. Thus acting in accordance with Article 11(2) of the Pnarter of the

United Nations.

37. The International Court of Justice hf-s never been called upon to
aavise on the legal effects of resolution 283 (1970), per John Dugp.rd
The South Ve. I Africa/Namibia Dispute (1973) 478.

38. 1971 1.C.J. Reports 16 at 12p.



of the Republicll illegal presence there. Member States were further
exhorted to refrain from entering into treaty relations with South Africa
in all cases in which the Government of South Africa purported to act on
behalf 01 or concerning South-West Africa and from applying existing
bilateral treaties concluded by South Africa on behalf of South-West
Africa which involve active intergovernmental co-operation. An exception
was made 1in respect of certain multilateral conventions such as those of
a humani'.arian character, the non-performance of which might adversely
affect the inhabitants of South-West Africa. The Court left it *0 the
competent international organs to take specific measures in this respect.

It may be noted that Advisory Opinions of the International Court of
Justice are, strictly speaking, not binding.” However, they do carry
political weight and have been complied with in most cases.

The Security Council, on the other hand, has power to take binding
decisions which member States art under a legal obligation to obey.A
This is specifically provided for in the Charter of the United NationsLo
which states that '(t)he members of the United Nations agree to accept
ana carry out the decisions of the Secunty Council in accordance with
the present Charterl.

Both the Security Council and the General Assembly accepted the 1971
Advisory opinion of the Court in . number of resolutions passed by each
body subsequent to the decision. General Assembly resolution 3795 (xxix;'
called on States not yet complying with th* Court’s decision ’to dis-
continue all direct or indirect relations with South Africa when it
purports to -ct cn behalf of or concerning Namibia'. General Assembly
resolution 3399 'xxx) reaffirmed this.

The Security Council, too, passed veral resolutions which indicated
its complete approval of the 1971 Advisory Opinion. Resolution
366(1924) demanded that South Africa oak< a ‘solemn declaration’ that

it would comply with resolution and dec ILons of the United Nations and

39. Michael Akeburst A Ho :cin Introduction to International Law 2 ad
(1970) 302.

40. Tbid.

41. Akehurst op.cit. 252.

42. Article twenty five.

43, General Assembly Resolution 3295 (xxix) of 1'5 December 19?77.

44, General Assembly Resolution 3399 (xxx) of 26 November 1975.

45. ~e«, too, General Assembly Re. olutiom 3 m (xxviii) of 12 December
I973 and '324 E (xxix) of 16 December 1974.

46. See, for example, Security Council Resolutions 300(1971); 3C1 (1971)

and’310 (1972).



the 1'hi Advisory Opinion of the Court in regard to South Wee Africa,
Aind that South Africa take the neceosary steps to effect the withdrawal
of its illegal administration of Namibia.

ihe Government of the Republic of Couth Africa responded tc the
Court's Advisory Opinion by rejecting it on the basis that it would 'not
stand up to the test of juridical analysis and that too familar double
standards [were] evident in ttn latest opinion'.i' Nr. Vorster affirmed
that the Couth Alrican Government would therefore Iproceed with our
t isk [of administering the territory] and [would] not neglect our
responsibility towards South West Africa and its peoples'. '

hr. Vorster issued another statement in Windhoek on 10 May, 1975,
which was re:looted in a communication by the South African Government to
the Secretrry-General of the United Nations on 27 Kay. ' The Government
;.tited therein that it would remain in and continue to administer South-
test Africa only as long as the inhabitants so wished and that it did not
'raim one inch oi the territory for itself. However, it was unable to
accept United Nations supervision over the territory although it was
prepared to negotiate with a personal representative of the Secretary-
General.$0

It would appear from the above that the South African Government's
attitude in respect of treaties which may be applied to the territory of
South West Africa has remained unaffected by the 1971 Advisor; Opinion of
the International Court of Justice and by the numerous Security Council
and General Assembly resolutions calling on States not to conclude
treaties with South Africa which apply to South-West Africa.

Indeed, not all member State.: of the United Nations have adhered
tc these requests by the international judicial and political bodies.
Early in 1972, a new extradition treaty51 was entered into between the
Governments of South Africa and Malawi to replace the 1962 extradition
agreement between the Republic and the Federation of Rhodesia and
Nyasaland to which Malawi was held to have succeeded In 5. v. Bull
and S. v. Jevoy.%3

Article one of the new agreement n kes the treatyapplicable to South

West Africa by conferring jurisdiction to South Africa over allpersons

a7, Per the Prime Ministet B.J. Vorster in a statement to the Rand
Doily Mail 22 June 1971
48. Ibid.

49, S/11701.
50. U.N. Chronic e June 1975 Vox. 12 number 6 p.1lj.

51. Republic oi South Africa Treaty Series 1 of 1972.
52. 1967 (2) sa 036 (7).



jound wi thin, and all acts committed within, the jurisdiction of the
Supreme Court of South Africa. This, <f course, includes the territory
of routh-West Atrica,

Despite such examples of obvious flaunting by some States of the
Court s Advisory Opinion and the United Nations resolutions. South
Atrica will not find it easy to negotiate many future treaties with
application to South-West Africa, The United Kingdom, for one, has
publicly stated that ’'the Mandate can no longer be regarded as being
In force and that South Africa's occupation of Namibia is unlawful and
that it should withdraw*. In view of the increasing hostility of
the world towards the continued South African occupation of South-West
Africa, the South African Government might well £find that very few
States would be willing to enter into treaty negotiations unless South-
West Africa is expressly excluded from its ambit.

In conclusion it must be noted that the position of South-West
Africa at the present time (1978) is highly unsettled. However, it
seems fairly certain that independence is so”n to be granted to the
territory. When this happens the question of extension of new treaties
to South-West Africa will no longer be relevant. Nevertheless, it might,
still be necessary to determine whether a particular treaty had been
applied to the territory before it becci 4 independent. In such an
event, the methods of extension of treaties described in the preceding

pages will hopefully be of some assistance.

54, let Mr. James Callaghan, British Foreign Secretary on 4 December,
1974 as cuoted by John Dugard 'Foreign Afinirs and 1ubli-. Inter-

national Law* (1974) Annual Survey fJ-d5.- - at * !



- 1iiMl1li STATION AhD GCNSTTIIITIONAL LIMITATIONS

- .21, . Hie Jnter-relationship of Cuslomary International
Law and Municipal Law

Introduction

An examination of the relationship between international law and
municipal law raises two important issues regarding the nature and
operation of international law. The first is the question whether rules
el international law can become per ae part of municipal law: thet is,
whether its rules have a direct legal effect on individual citizens and
cou ts within the State without any necessity of transforming them into
municipal law by some legislative process, The second question is whether,
even assuming that such direct operation is possible, rules of inter-
national law automatically override conflicting rules of municipal law.
These two issues are connected with the wider juridical debate on the
relative merits of the monistic and dualistic theories of the inter-

relationship between public in maticnal law and municipal law.

(i) Origins of the Th ‘-tries
According to one writerl the origins of the relationship of

municipal law to another normative order such as international law are
closely linked to the development of the doctrine of sovereignty. He
contends that the early Catholic academics were among the first uO adopt
a concept of State sovereignty which they were careful to reconcile with
a monistic construction of law in general. To them, sovereignty was a
delegation from a superior legal order, 'a competence rather than an
omnipotence'it was in U.i.s vein that u-jarez rrote:

lin universe humane genere potueruat iura gentium

mori bus introduci'
In later year; jurists Of the 'natural law' school further developed
the idea that sovereignty reprelmted no more than competence given by

international law. International IsT, in turn, was identified no part of

the wider concept of 1ius naturael.

1. J.G. Starke 'Monism and Dualism in the Theory of International Law'
(1936) 1? British Yearbook of International Low ob at b?»

2. 1Ibid.
3. Ibid. 68.



Xni. K v..e rri'ei—cif-hfcoentl, century the doctrine of sovereignty was
p.n.uu.iu.y . :luw need by the dear of Vattel and Kegel. The former theorized

‘v ! Yeey/ieigR Mtate ws.n free to determine for itself the nature and
extent 01 The obligations posed on it. The latter carried the position
even furtner by definin the State as a metaphysics i reality with v lue
and eignificm § of its own, and by endowing it with the ability to
<1l cse *h ;i'uwr 1 not it should reap- ct the law. .n this way the modern
theory of dualism was born.

the doctrine of State sovereignty reached its apex in the nineteenth
> mury under 'he influence of the 1:;a ..t,viat' school of jurisprudence.

Ac Liiterpacht' noted:

B(I)t i« net a mere- coincidence that positivist writers are,
us a m.e, dualists, and vice veisa. "his applies in particular
to the principal prctagonists of the dualist doctrine, namely,
Triepel, .,trupp A««.ilotti and Cav glieri.'

Perceived in t:uf .light, the dualist view is merely a manifestation cf
the traditions’ positivist attitude.

'he Woni-  theory experienced a ruvivud in the twentieth century
and was especially influence i by the writings of Reiser.. The Austrian
school of jun prudence was tne fir t ;;¢ iopt meeisR r.s 1its creed,
and its t.hesio was taken up by many modern scholwl of international law.

l:e position to-h-y .is that monism ap.”-irs tc have obtained the
widest theoretical acceptance, although th» re are divergent views on the
nature cf ron ./ itself,

<31i) The Quali*M Cci icpf: ih  ielatiocchip between International

1 v and Municipal law

Exponent of h du-Uibt chowl contr.id that international law and
runici nl w re two am."* - y different le ,) orders. The dualist
begins with th- proposition that law if anact of sovereign will.
:umcv nl lawcan be differentiated from International law in that it
ir a m ftt tion of this .till internallydirected, c¢ tdistinct from
participation j. collective act of »;.V by which the sovereign powers

undertake oblipdt-onr with .-s -ct to other sovereign powers. ' Thle

4 . Berr.cn 1/.uterpacht Intnrftdtlcnal Law :Collected Papers (edited by
t. Lauterpacht(19V-7*1 b~ tier;ij"We <

5. Among thebe ippe r Trieptl, Anziloi tB strum, N ieri,
Lchwar; e nburf-rr <"ed -Itz.

6 I.P. btonne il Internal i,owl,1 w ¢t ed* vl



res$:tr: in a dualism of legal nourcee, subjects and substance.
"™ 1' ciders differ, firat, as to thoir sources of law.
Municipal law stems from the will of the State itself. This will is
IGEis.i-'itive and judicial organs, or manifests itself ae
' fi°na% ‘awi on the other hand, finds its source

th ! " " 1% 0i states. This will expresses itself through custom
or treaty.

-no second poi. of difference between the two legal orders relates
sut”vctu vi the '.aw. Municipal law deal- with municipal organs, juristic

and natural personae. It regulates the relationship oetween the State
and -he individu> a well M Dbetween individuals within the State itself.
lIr.eernational '.aw governs the relationship between equal members of the
international community; that is, between States inter se or between
.Jjt"tes an: other international organs and organizations which share a
common status as true subjects of internatior.il law.

.he le> il orders differ, thirdly, in their substance or subject-
matter. Mi, icipa] law concerns itself with matters affecting the relation-
ship between individuals, or between individuals ind State organs. Inter-
nati rial law con tries itself tc regulat ing matters of particular interest
to States and other international bodies. It does not concern itself

with the well-being of those governed by municipal law.

viii) The Wb-irt. Conception of the Relation:-hi; betv,vs International

Law and Kunicitnl j.aw

7
The mcni t theory denies the wvali ;ity of all the premises on which

the di .ist doctrine is built. The essence of the monist view is that
all rulem of Isw ultimately regulate the conduct of tne individual, the
only difference being that, in the international sphere, the consequences
of such conduct are attributed to the St -tc. * classic example of this is
the Nuremberg trials where the individual w held to be directly responsible
in terms of international ILaw. The tribunal held that the individual was
bound to apply norm, of international law, even though in so doing he
would b" violal ing municipal Jaw.

The moni t theory maintain; that, in both spheric, law is essentially

s cor®and bindm, on the ..ubjecta of the law adept: descly of their will.

7. Amongst whose exponents are Kant, Kel.en, Verdrosc, Kuna, luggenheio,

Cons tanr-oponlos and Sauer.



11 assert5 that municipal law and international law, far from being
essentially -iiiterert, form one unified normative order, in terms of which
the former derives its binding force by way of delegation from the latter.

In i'"'is way both legal orders share th name sources and subjects.

(b) Practical Importance of there Theories

Introduction

in order to evaluate the theoretical discussion of the inter-
relationship between international law and municipal low, it is necessary
tf investigate fully its practical and factual importance and to see whether
the theoretical discussion throws light on the actual practice of States
as regards international law. Pro question- fall to be considered here;
first, what is necessary for the applicability of these doctrines in a
municipal legal system; and secondly, which legal order takes priority

in the event of a clash between the two'.
(i) The Transformation and Adoption Theories

As already stated, dualists subscribe to the view that into tional
law and municipal law are ee> irate legal orders stemming from different
sources and regulat,ng diverse subjects and subject-matter. One
consequence of this disparity is that rules of international law cannot
operate directly in the municipal sphere. As a result, e ;h individual
rule of international law must be 'transformed' or incorporated into
municipal law before it can affect individual rights. This 'transformation'
is achieved by way of an authoritative legal act, either statute or custom.
In other words, a source of municipal law must transform an international
ler-al norm into municipal law in orger to become internal ly applicable.

In the words of Felice Morgenstern:

«(T)he true meaning of the doctrine of transformation is that
each rule of international law must be individually incorporated
in municipal lav , as international law itself is by its nature,
inapplicable in the municipal «Schate e

The monist school does not face the problem of transformation since

] maintains that both international and municipal norms belong to -le



let 1 <, .vt. An act of transformation by municipal organs would
t. i-j-0".cal --n"e such a use of municipal law would only amount to a
tc.hn.c .. device or the internal enforcement of international law.
International law, as a world constitution, determines all subordinate
lor.i norms and in this way affects individuals directly.

“o.re mom svs adhere to a theory of adoption or incorporation,
explained by ‘-orgenstern in the following terms:

("Os international law is thus not by its nature applicable
to individuals, it can be "adopted", as such, into the national
d{aw oi individual States. This means that a specific act of

tranr.!ormatiorl' of each individual rule of international law is
not required before international law can be applied to legal
relations within the State. "Adoption" does not mean that inter-
national law is operative in the municipal sphere by virtue of a
rule of international low superior to and independent of the will
of the State. The enforcement of international law within the
State under the doctrine of adoption is dependent on the will of
the St ite concerned .... (T)he doctrine of "adoption" differs from
the doctrine of "transformation" in that it makes possible the
automatic operation of international law in the municipal sphere,
with a consequent enhancement of its authority.*

(1i) The Question of Primacy and *he Solution of Conflicts between
International Law and Municipal Law

Despite the assertion by the Dualists that international lew and
municipal law derive fro: different .ounces and affect distinct subjects,
they nevertheless maintain that a relationship between the two legal
orders 1is not only desirable, but indispensable. They contend further
that a conflict situation between the two orders cannot arise and that
it is, therefore, unnecessary to decide which system shall take priority.
Potential conflict is avoided through the process of the 'transformation*
theory. In terms of this theory, the reception by municipal law of
international law operates the so-called transformation of international
norms. These norms change in character and are incorpor ¢ <d into the
legal order by which they are accepted. 1In this way individual rules of
international law are transformed into runicipal laws. Only norms chat
can be aaaptea to the type of situation governed by the municipal legal

order can be transformed. Hence a conflict can nevvr arise.

9. Morgenstern op.cit. 59-60.
10. Docker op.cit. 165-6.
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Bxporu.nto o. the monist theory of the inter-relationship

Ol international law and municipal law are divided in their approach
regarding the primacy of one system over the other and the possible
v«. uti(...0 toconflicts. The 'extreme monists" argue that all municipal
law which iscontrary to international law ir automatically void. This
is so because municipal law derives its authority by way of delegation
from international law. The latter system determines the territorial
and personal sphere of validity of national system : of law and makes

their co-existence legally comprehensible.'' In the words of Starke:

(T)he generally accepted principles seem to be these. Inter-
national law binds new States without their consent, and if
consent 1is expressed, it is only declaratory of a juridical
situation already in existence. On- e the new State steps into
the international community it becomes subject to the norms
which bind other members of tnat society and accepts obligations
as well as the benefits of international organization.l 15

Certain monis;s who may be termed 'moderate' assert that municipal

law which iscontrary to international law is not automatically void; it

is binding internalty. Despite this, they maintain that international
law ultimately supersedes contradictory principles unicipal law as
the offended State can, in the lone run, demand the .Mapplicability

of municipal law contrary to international law. In matters of State

responsibility international tribunals will decline to regard the absence
14
of adequate provisions of municipal law as a good defence.

Finally, some proponents of monisml5despite maintaining that
international law and municipal law for \part of the same legal order,
assume that municipal law is superior to international law. This theory

has been called 'inverted monism*or 'monism in reverse'. Its main

11. Lauterpacht op.cit. 152.

A?2. Starke op.cit. 2?7

13. Lauterpacht cp.cit. 222 adds that such recognition i; given in
pursuance of inet capable political necessity and tega® cut}. 1 t
Holloway op.cit. 241 comments that the effect of withdrawing this
recognition would be to place the .tote outside the pale of tle
international community, a situation hardly conceivable.

14. 1Ibid.
15. Among these are to be found Bergbohi. Phillip Zorn, Axhert Zorn,
Wentzel.

16. CConnell op.cit. 42.



'J’ ' grossly exaggerated Hege '3 theory of State-wili.
»ujlet.e that international law is only th.it part of

municipal La* which regulates the leg,l relations of one State with

foreign Slates, 1in terms of his theory of 'auto-limitation' of the

sovereign wi 1, the State 1is superior and antecedent to the international

LJ a rY9auins t.'e only law-making authority, " International law
a ...1 n om municipal .law anc. remains binding only ac long as
u'-'rK' ‘' '"bouni by it. This theory has never found favour

in international triounale.

Co) Tlie Hannon lsat lon Theory

tecause o: certain p.tent deficiencies in both the dualist and the
mojiist coctx ines, a fr.ird theory reg ruin, the inter-relationship of
inuernatie...: 1 .aw end municipal law has been developed. According to
C'Connell:

;)ni -ic solution to the problem of the relationship of
intfcn tional law and municipal law fails because it would treat
one ay teir. as a derivation of the other, ignoring the physical,
met. &ysteal and social realities which in factdetach  them

But a iualist solution is equally deficient because it ignores
the nil-prevailing reality of the nr /ersum of human experience «.
The correct position that international law and municipal law
are concordant bodies of doctrine, each autonomous in the sense
that t is directed to 1 specific, and, to some extent, an
exclu ive area of hum n conduct, but hrmenions in that in their
totality the several rules aim at a basic human;ood.'

He develops hi: argument further:-'

' w, being a rule for the solution of human conflicts

should be ...moniouE, arid should not allow for contradictory
m.es of behaviour, if contradictory rules in fret exist it
does not follow t! 'it one of them must be wvoid; but neither does
it follow that the systems whi h .iw rise to them are mutually
ineomputible. It is one of the principal functions of juristic
reasoning to dimin ite contradiction by harmonising the points
of coll x lion, not by oreten., in they do not exist, nor by
crushing the* one with the Otter .... The theory of harmonisation
assumes that international law ... forms part of municipal law
but in the rare instance of conflict between th- two systems this
theory acknowledges tnat [the municipal judge] is [bound] by his
jur.r nctioi.d rules The Jjudge, when faced with a conflict

17- TIbid. 43.
18. Doeker op.cit. 164.
1 '. C'Connell op.cit. 43.

20. Ibid. 44-5.
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AT Vo 1 municipal 1l-w, 1is in the presence
juri Hi nKr-"' It ,lis,hinct -ormal origin, but claiming the same
/ * "a,;Vwr TWBL "“or their legal value. Phe substr. um is
1, y virtue formal delimitation of domains of

V Aoy 1o $'ie judge is bound by the demarcation of the.se
Juag . .

domain;;, but he must not assume that there is any inherent

jIncompai.iDi.lity between them. Rather, he must .ive effect to

o

.. n’” vn din the limits of the competence conferred on him,
prelumt .-t when he applies international law he encounters
no obstacle from municipal law one vice versa.'

Other international lawyers have pursued a similar line of thought.
;ir beiaid ritzrn®u’ice analyses the monist-dualist controversy from an
apparently neutral standpoint, but does advocate cert in elements of the
harmonisation theory. He draws attention to the 'artificial and unreal'

nature of the postulate that international law is the superior order,

namely national law in all the different States 1s . anted and applied
by a process of delegation from international law'. National law existed
prior to international lav.. He also rejects the opposite postulate that

linternational law exists as an extension of the national legal order', a

view which is 'artificial and leads to absurdities'. To Fitzmaurice the

vital issue 1is not the formal distinction between the two orders, but the

question to what extent international law obli as States, however

indirectly, to adapt their domestic laws to rules of international law

in sc far as these have repercussion, 1in the international sphere.
Holloway comments'*' that where Fitzmaurice admits the possibility

of a conflict of obligations when the State is unable to conform to the

requirements of international law, and then proceeds to show that the

State in such cases commits a breach of its international obligations

and will be held internationally responsible:

'it would seem that ho is in fact supporting the idea of a
certain independence between the two orders, each supreme in
its own field, but with international law exercising indirectly

or implicitly a measure of co-ordination and harmonisation.'

pi. Sir Gerald Fitzmaurice 'The General Principles of International Law,
Considered fro the t ndpoint of the Rule of Law'. (1957)

2 Recueil 1 at 7.

22. Holloway op.cit. 2:16-2.



(d) of such Th.nM..

The Keeper. u 0"I?,£. British Doctrine that 'International Law is
a part of thp Cf,'mon Lfjwt----—-—-------—-—--—————————————————

fhe relationship between South African municipal 1 and public
international la* nt the present time is largely determined by common-
law rules inherited from the United Kingdom, since there are no
constitutional provisions or general legislation dealing with this

* TuMe-lrr'i necessary to enquire into the legal position

ol t:e m,e*-relationship between international law and municipal law as
illustrated by United Kingdom practice.

The concept that international 1 ,w forms part of the common-law was
first enunciated by Blackstone in his Commentaries on the Laws of England0
in a passage which merits quotation

'.he Law oi fations (whenever any question arises which is
properly the object of its jurisdiction) 1is here adopted to its
rji . ex en ay the common law, and is held to be part of the law
° * .and. And those Acts of Parliament which have from time
tc been made to enforce this universal law, or to facilitate
're execution of its decisions, are not to be considered to be
introdvctive of any new rule, but merely as declaratory of the
old fundamental constitutions of the Kingdom, without which it
must cease to be part of the civilized world.'

This doctrine was affirmed by British courts ae early as 173? when
Lord Mansfield in barbuit's Case”'attributed the statement to Lord Talbot
that Ithe law of nations,in its fullest extent, was part of the law of
England'. Lord Jmflfield subsequently adopted a similar approach in
Triquet v. bath" and in he”thi ield wv. Chilton%5 In the latter case he
said: 1(t)he privileges of public ministers and their retinue depend upon
the law of nations which is part of the common law of England*. The
Blackstone doc rine has been consistently acted upon by British courts
ever since and has been applied in a large number of cases in various
situations with rug-ird to which the ordinary law of the land was silent.

The rule that principles of international law were to be applied

directly by British courts despite the absence of express legislation to

23. Blackstone Commentaries on the Laws of England 15 ed. (1809)
Book IV, <ch.3, p.67.

24. (173?)Gas. t. Talb. 2S1, 25 E.h. 777.

25. (1764) 3 Burr. 1478.

26. (1767) 4 Burr. 2016.
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" Gl.ect ,,ue.,ied to suffer a temporary setback in the case of 'The

- ““ /el ' tt-is case was only an apparent exception.* As
Liuteruavht points out, the insistence of some of the judges in this

ity ior an Act of Parliament was due not to the desire
to challenge the established doctrine, but to the uncertainty of inter-
national law on the subject in dispute.

In any event, the case of Pest Rand Central Goldzining Co. v. 3."
cie-.rJy re-established the Blackstone rule. The court held:’™

iy Q"™te true that whatever has received the common consent of
C nations must IKve received the assent of our country,
and tnat to which we have assented along with other nations in
general may properly be called international law, and as such
will be acknowledged and applied by our municipal tribunals when
legitimate occasion arises for those tribunals to decide
questions to which doctrines of international law may be relevant.

In 191b the Appeal Court in tht. case of The Zamora ruled that
the principles of international law relating to angary constituted part
of the common law. Lord Parker stated  that

"(1)t would be anomolous if the international law by which all
nations are bound could only be ascertained by an enquiry into
the municipal low which prevails in eoch ... The authorities
point Io the conclusion that international usage has in this
respect developed a law of its own, and has not recognized the
right of each nation to :ipply its own municipal law. 1

2?. R v. Keyn (The Franconia) (1876) 2 Ex.U. 63.
28. Morgenstern op.cit. 52.

29. Lauterpacht op.cit. Ply.

30. [19053 2 K.B. 391.

31. At 406-7.

32. 0'Connell op.cit. 51 comments that the above statement by Lord
Alverstone supports the harmonisation theory rather than the mcnist
doctrine, in that it seems to indicate that international law it
channelled with municipal law in order to guide the judicial process.
Whenever appropriate, the norms of international low will govern the
decision; but if inappropriate they will not.

33 The Znmora [191632 A.C. 77.

34. The right of angary is the right of a belligerent sovereign to take
possession of the property of neutrals (for the purposes of public
welfare) so found within hit territory or within territory occupied
bv his forces; per Lord Atkin L.J. in Commercial and Estates Company
of Egypt v. The Board of Trade [19253 1 K.B. 271 at 293.

35, At 100.



s J B nkes L.J. in izerelal -'rd list tes C)mpany of z y. t v.
r'a*e quocc: with approvalthe dictum of Lord Parker”' and
express]j followed the decn ion of the ! i-Cird Central Goldmining Co.

case.

Despite the above authority, there have been dicta which may indicate
that the nine :stone doctrine is held in douvt by certain English Jjudges.
Lauterpacht regards these as isolated aicta which have not diminished the
authority of Blackstonels rule. O'Connell, on the other hand, " provides
a different interpretation to Lord Atkin's statementﬁ% that

so 1iir, at any rate, as the courts of this country are concerned, inter-
national law has no validity save in so far as its principles are accepted
and adopted by our own domestic law . and to Lord Wright's similar
statement in The Christina42 that a rule of international law 'is binding
on the municipal courts of this country in the sense and to the extent

that it ho: been received and nforced by these courts'. O'Connell
believes that Lord Atkin and Lord Wright probably meant that an English
court 1is bound by its own rules of st m decisis when applying international
law, so that it may not reroi to novel and altered law when it .-a its
own precedents to govern it: deci; .au:-. He adds:4a

'(S)uch a position is con istent with the theory that inter-
national law and municipal law form one tody of doctrine, and
that potential conflict:: between their respective rules crust be
minimised by a process of judicial harmonisation'.

In any eewc.nt* the rule established by modern British judicial practice
indicates that customary rules of international law are, by and large,
deemed to be p rt of British common law.

While this may be the general rule, there remain several exceptions.
It is wideI; iccepted that rules of cwfetomary international law will not
be applied in cases where they are intonsi. tent with British statutes,
whether the : tutes be earlier or later in time than the particular rule

. . 44 , .
of international law concerned. At first glance this would appear to be

36. [197 J 1 K.B. 271.

37. At 282.

38. See Martensen v. I " r1906] d F. (Ct. of Sese.) 93; Commercial
ond - W - Co. of v * Board of Trade [19253 1 K.B. 2?i at 293
(per Atkin L.J.V; Chung Chi Cheung v. I'he King [19393 A.C. 160 at
16? ( er Atkin I .J.") : 'Con.wmia Naviern V: BMcongudu v. Steamship

Christina [1938] A.C. 455 at 497 (per lord Macmillan).

39. Lauterpacht op.cit. 220.
40. O'Connell op.cit. 50.
41. In Chun/' Chi Cheung v. The sing [1959] A.C.16( at 1672.

42. [1938] A.C. 4&5 at 502.

& O'Connell loc.cit.
Mortensen v. Peters supra.



a significant exception to the monist doctrine, but a closer examination
of the situation does not yield the same impression. For a start, it is
tempered uy the rule of construction that the legislature did not intend
B vt8vt™ trorr international law. Whenever possible, Acts of Parliament
must be interpreted to avoid conflict with international Lord
U-r, 1in the most recent case on the matter in Thecphile v. Solicitor-

General , held:

'There is a presumption that Parliament does not assent or
aosume Jjurisdiction which goes beyond the limit, established

common consent of nations .... Statutes are to be
w7 _pxovi led th.it ItY, ir language admits, o as not
to ”e inconsistent with the comity of nations.1

There is no doubt that where the intention of the legislature to
derogate from customary international law is clearly to be ascertained
fru... tne '.any age of the Act itself, a municipal court will be bound to
give effect to the overriding suorcz cy of the legislative will. However,
tht,re i r to ocaie been only one decision in the British Commonwealth where
this intention was found to be clear. " This was the Australian case of

v* commonwealth where the court held that the Commonwealth
Parliament was competent to provide by regula.ions under the National
Security Act for the compulsory conscrqﬂjon,of aliens in the Australian
delence forces, despite the existin rule of customary international law
that ali ns could not oe compelled to serve in the military forces of a
foreign state. Latham C.J, held ~ that despite the rule that statutes
should be interpreted consistently with the law of nations, domestic courts
were bound by conflicting municipal legislation.

This decision was clearly correct, because as Lord Porter said in
Theephilels case:”

'"(T)his “resumption [that Parliament does not intend to
legislate contrary to international law] must give way

before an intention clearly expressed .... If, therefore,
45. K.ortensen v. Peters (1906) 14 S.L.T. 22? at 252 ; C190(2 tF (Ct. of
Secs.) 93 at 103; R. v. Keyn (1.8?6) 2 1Lx.D. 65 at 85; H. v. Dudley
(1884) 14 273 at I- Louis (1917?) 2 Dods. 210

46. [1930] A.C. 186 at 195-6 (P.c.)
4?. D.P. O'Connell op.cit. 52.
48. (1945) 20 C.1.P. 60.

49. At 609.
50. Theophile v. Solicitor-General [1950] A.C. 186 at 195-6.



ractmuntL * clcwrly inconsistent with international
n"JlVL e 30 construed, whatever the effect upon the
ghts ol aiiens not within the jurisdiction may be.'

A tl tb tn"'- this exception bears no relation whatever to
u " 11 e ur<iCt operation of international law in the sphere

of municipal law:

It merely means that there are limits to the direct operation
c. I r'!t-icna] law ... that municipal Inw can, within the
-true ... assert its overriding force and command judges to
act as Organs of the State and not as organs of international
Mw f a'wi*hln ‘he otate the primacy of international law
is subject to overriding State legislation. But, in so far as
municipal .aw does not actively and unequivocally interfere,

t uirect operation of international law is a face',

in addition to this rule of construction, there is also the rule of
evidence that international law, unlike foreign law, need not be proved
no a :act by expert evidence or otherwise. The courts will take judicial
notice cl its rules and may of their own volition refer to text-looks and
other sources for evidence thereof."

ihe Jjule vhat international luw is part of the law of the landl in
any event, really mean t .at international law should be regarded as part
cf the common law of Englande If the doctrine is seen in this light, the
rule that English legislation override: conflicting principles of inter-
national law is only an apparent exception. English statute law will
always take priority over my other source of law, including common law,
because of the doctrine that Parliament is supreme. Therefore, Acts of
Parliament will naturally and automatically take precedence over any rules
of international law, which, after all, form part of the common law. It
would be nonsense to argue ttr t English com'lun law is foreign law simply
because 4cts of Parliament take priority. Surely it follows that inter-
national law should not be regarded as an alien system of law merely
because another type cf English law, viz., statute law, will prevail in
the event of a clash oetween the two.

A second app rent exception to the rule that 1linternational law forms
part of municipal law' has come about due to the application by English
courts of the doctrine stare decisis. In terms of this doctrine, where
customary rule:, have been determined by British courts of final authority,

later British courts are bound by that determination even though a

51. Lautcrpacht cp.cit. r11.
52. Be Piracy Jure Gentium 119/%3 A.C. fKo.

!)}. Quaere: European community law.
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Jivejr.i-htlUistomary rule of international lawnuv thereafter develop.
itif, not the principle of binding judicial precedent
6 - '"r 1ne inadequate application of international law
m municipal courts, for these courts havs found no difficulty, when
yi-h munici,,jl la#, ,n limiting existing principles by stressing
novel features in cases apparently within the scope of an old established
( 'Y g, jointo out " that in the decision of Bank of Ethiopia
LjJd— ="o.:. . ?E Bgypt and Litaiori the court, instead of simply
e—e"lying on previous decisions laying down the principle of the wvalidity
ot tie internal acts of a Government recognized a, facto, might have
con; triered the relevance of the fact tha* the occupation of Abyssinia
was ejected in violation of the covenant 01 the League of Nations. Tiie
real difficulty remain" that municipal courts are not always sufficiently
acquainted with the subtleties of international law to circumvent the
strict application of the .t-rc decisis rule.
Application of this doctrine of precedent has led certain writers
to insert that 1English courts [are] no longer applying developing;
principles of international law but what might be termed an "anglicisedIl*
version of those principles*Z This statement is only partly true.
Knglish courts are limited in tneir pvwer to neglect precedent and apply
r.ew or modified international ILaw. Occasionally, English law and inter-
national law have taken divergent paths, the most notable example of this,
until very recently, has been the law of sovereign immunity. Early English
decisions adopting fhe absolute view on overeign immunity, which is now
regarded as outmoded by the international community, continued to bind
English courts year after year because of the strict application of the
doctrine of precedent. Recently, however, there have been a number of
important cases relating to the question of sovereign immunity which
indicate that English courts have begun to reassess their approach to
this subject and are taking steps to bring English law into line with

that of the rert of the world. In the case of Thai Europe Tapioca

54. Chung Chi Cheung v. R. [I'C#] A.C. 160 (P.C,) at 168, per Lord
Atkin who held that 1(t)he courts ... will treat Linternational law]
as incorporated into the domestic law so for as it 1is not inconsistent
with rules enacted by Statutes or finally declared by their tribunals'.
55. H. Lauterpacht 'Is international Law a part of the Law of England?l
(1939) 25 Transact ions of the Grotius Society 51 at 8? note m.

56. [1927] Ch. 513.
57. D.W. Greig International Law (1670) 50.



of Food w:d Agriculture

— =atc "~ ~J1£ .11 sur\yHes” gmportr Bad .Jhinpin'- Win”? the
court v, ,' asked to grant sovereign iw.jnity in respect of an action

A

iilLfrr um, where the cause of -,ction nrc-e out o. a t 'anu,ctio, of
,C"* ,ii n°ne ol the '"sidents of thir took piece within the

jurisdiction of the English court, ar three Judges had no hesitation

in upholding the plea of sovereign immunity. Lord Denning K.R. did,

', *(,ver, o.,ke the ol”iter st t,,,,nK'that forei n sover,ign would not

be granted immunity when he enters into a commercial transaction with a

trader in ?ng and and a dispute wore to arise which 1is properly within

the territorial jurisdiction of the English courts. Neither Lord Lawton

nor i”“rd Scarr.m I .JJ. were prepared to accept this statement

of 10ra Dennin* on the ground that thv doctrine of utnre decisis applied

to a rule of international law and the rule of absolute immunity had been
incorporated into English municipal law by decisions binding on the court.
They clearly oecided that it was not open to them to accept the rule of
restrictive immunity and that the court was bounu by previous decisions to
hold that Absolute sovereign immunity is a zule of international law until
tne louse of Lords or the legislature declares that it is no longer so.J
shortly after this judgement, the Judicial Commit.tee of the Privy
Council in Owners of the Ship Philippine A rira.I v. Wallem Shipping
(MO0.F¥ Kong) Ltd. and Others ~“id in one respect abandon the absolute
theory of sovereign immunity and accepted”the restrictive theory. This
war a. regards actions in rem. Tiny held:

'.he trend of opinion in the world outside the Commonwealth since

the ] -t war has been increasingly against the application of the
doctrine of sovereign immunity to ordinary trading transaction
their Lordships themselves thin: that it is wrong that it should
be sr applied .... Thinking a. they ro that the restrictive theory
is more consonant with justice they do not think that they should

be deterred from applying it*.
Unfortunately, the Privy Council discouraged any advance towards

restricting the immunity for action,! in personam, leaving this alternative

open for the House of Lords to follow should it so wish.

5 . ;A 1 L.k. (C.A.)

59. At '>66.
60. See es.pecia',y the at U.-rtenU of lawtor L.J. t >68 and those of

Scannttn i.J. at 1M9*70.
61. [1976] i ail ;.R. 75 (P.O.)
62. At 2:2-1.



"“Ove’ "eIth<Bit waiting fur the House of Lords or the

Jcrislnture to decjare th,.c the rule of restrictive mlmumty ir. no. part
c: .-n.dish municipal la*, the majority of the Court of Appeal in Trcdex
— v. Certr=l han;. p:- Li.erio” ha: Itse.f acne so.
Diw.ir"ru r htv.,)hemoti I.J.'s declarr tier, tc stand 'loyally aloe t
reluctantly the old doctrine uud tie old dec.ionn'f Lord Denning K.R.
heid that the reason of th,. Priv; Council :n Thu Fhi.,,”;, ,. A,.*ii=1"
was o general application and covers ac'iar... in personam as in those

actions, toe, the restrictive t!.i ,ry is mere consonant with Jjustice.

e look t.e new th t there .;;sno rc;son tc wait for the House of Lords

t0 ’ xe the chal!:”e* -he 2ourt of Appeal could and should state its views
as it,tt 1 <s <¢f i.vernntio . 1 w and apply them as it thought best,
xe. ving 1it-"to the House of lords to reverse its decision If necessary.

He stated':"

0~e*5- the rules ol international law have changed - and
:r Chang*, - and that the courts have given effect to the changes
without c..y Act of .ul; t, it fc.lows to my mind inexorably

' 1 ¥vu”0f ¢ intern dional law, .ts existing from time to
tine, do ivrm part of ouj ngiish law. It follows, too, that a
decision of the court as to what wa the ruling of international
law fift> or sixty years ago is not binding on this court today.
International law Know." no nil of dare decisis. If this court
today is satis led that the rule if international low on a
subject has changei from what it .a; fifty or sixty years ago,
i! can v@ effect to that change - a. J apply the change in our
English law - without waiting for t . Hur.*, of Lords to do if.

Lord Shaw 1 < . am ed with IB~r. ng that English courts ware free to apply
the current concept of qualified immunity. He placed priority on the rule
that intern/ tional law is part of the law of the land and stated that this
rule coy .id hardly be followed i.f English courts were forced to apply as
part of English law what had once been the law of nations but what had
:.nee cease'i to be. He did not go as far as Lord Denning in saying that
international law knows no rule of .-tarr dec: e, but held instead that
while the ru e« of stare decisis operates 'to preclude a court from over-
riding a dec .aon which bind: it in resard to a part icul-ir rule of inter-
national law, it does rot prevent a court from applying a rule which did

not exist when the earlier decision was made if the new rule has had the

. . . go
effect o* extingui thing the old rulel.

63. (1977) ;V.L.,. 37'S (C.A.)

64. At 381.

65. At 36/.6.

66. Supra.

67 . At 36>0.

6 . At 3"

(). Ibid. . should a? noted That in Jai e«iry, 19 h, the State Immunities
Hill was tabled in the British Parliament. hla Bill aims to introduce

tmniunity into the British gal system.



ib not the iirst occasion cn which the doctrine of precedent
been qualified in relation to its application by municipal courts
0! p. int.r-1Iow of international law. Sir Samuel Evans in The Odessa'

Mg *1N're ';1e  '“precedents handed down from earlier days should be
treated as guises to lead and not as shackles to bind. But the guides
must not oe lightly deserted’. Until the Trenoex case, judges had
vaker. more to heart the second part of Sir Samuel's advice and had not
lightly deserted their guides. This gave rise to the real danger that
municipal courts would get out of touch with international law as
practised at the actual time.'71 In view of this it is timeous for
the Court of Appeal to re-exam ne and to air, as it has so ably done,
the problems surrounding the application of the traditional doctrine of
precedent by municipal courts in relation to the norms of international
law. The possibility, however, remains of a future court holding that
the statements of Denning and Shaw L.J. were only obiter, in
view of the fact that the Court of Appeal unanimously held that the bank
was not entitled to immunity as it was not an emanation, arm, iiter ego
or department of the State of Nigeria. Nevertheless, Brierly's s.ate-
ments72 that 'international law is not 9 part, but is one of the sources
of L glish law' and that 'even some of '\e principles which have been most
firmly established as law for English courts retre ent no more thru the
national view of what inter -tional law is or ought to be', ar® not
entirely accurate and ca not b- tccepted without qualification. No doubt
come rules of ternational law may be regarded as a source of English law
but as the judgement in Trendex demonstrates, English courts are prepared
to apply, even in the face of contrary decisions, new principle? of
international law. International raw, like legislation, rec St ant
common law, should be regarded not only a? a source Ox municipal law,
but also as a vital and developing parl of >te 1aw.

The doctrine of atare -ecisis should simply be reg rded as a .rule of
interpretation of law. Just as the rule th”t legislation takes nriority
ever a rule of common la,, does not negate the < of ¢ mmon law \and

along with it international law) being part of the law o: .-.ngland, so

70. . B.& C.P.C. at 174.
71. See Horgenstem op.cit. h2.
72. J.L. Drierly 'Intern tion 1 1 w in E," land' (1935) 51 La* CuBrterly

iievi ey 4 at H.



the rule that the lower courts must follow decisions of higher courts
ocr,nov imply that international law is not part of the law of the

iand. The doctrine of precedent merely establishes a hierarchy of

legal norma. Itcoes not disqualify a rule from being regarded as a
ruie of law. rtcan resV t not only in a new rule of international 1w
not being app;iea immediately by English courts, but also in the
application of an outmoded interpretation of an jirl of Parliament or any
rule of common law.

.'here exist under British practice two further exceptions to the
automatic applicability of custo :ary international law by municipal courts.
These may be deemed exceptions proper.

First, the lacts of State' doctrine may prevent an English court
from applying a ruleof customary international law. 2An 'act of State'
has been defined as 'an act of the executive as a matter of policy
performed in the course of its relations with another State, including
its relations with the subjects of that State, unless they are within
the allegiance of the Crown'.7H tunicipal courts will accept such acts
of State, for example, a declaration of war, an annexation cf territory
0r an act cf reprisal, and will not ueclare them to be invalid despite
the fact that a breach of international law may have ceen involved.

The act cf State doctrine has often been invoked by a public servant
as a defence to a tortious act committed by him in tie course of his duties.
In English law the plea of act of State is a sufficient defence to an
action against an official in respect of an act committed by him against
an alien resident abroad. The court In Huron v. Denman75 held that in
such a c se the Crown alone is responsible lor the act and, owing tc the
special position of the Crown, the wrong ceases to be actionable. A
British court is powerless to give redress to that alien, wnose only
remedy 1 to enlist the support of his own Government to make diplomatic
representations on his behalf.

Thi. statement of the law has become the accepted judicial practice.
In 1921, Viscount Finlay in Johnstone v. bedlar stated:

*If an iCtion be brought in the British courts ... it is open
to th, uefendant to plead that the act was done by order of
the British Government, or that ,fter it had been committed it

7s. wade and J. Phillips Constitutional Law 8 ed. (1< 46) 2b)

71. (1 A ) 154 All E.R. 450.
7% . [19,-1: A.c. 0 Tat 271.



. /\ t,:e -ritish Government. In any such case the act

, 1 )®>. > an act of State of which a municipal court cannot
, ' coKrlkK'IIxe. -he foreigner who has sustained injury must
2 'k 1" against the British Government through his own

Government by diplomatic or other -ears'.??

Lilmn v+ > on op eol from a decision of ne Cape
St.ar.—.e Court, .he court held that annexation was an act of Slate and
tnat any ot :i eticnc as sumed under a treaty to that effect, either to
tne ceding oo/e:e-gn or to individuals, were not obligations which
municip 3 ccuits were authorized to enforr**.

Bri,.is;h o: rts have also limited the own powers of jurisdiction
%n respect, o %%§larations of war and peace. In R. v. Bottrill, Ex Parte
o' dP-henmeirter it was held that a certificate of His Majesty’s
oec,T etary ¢ State for Foreign Affairs, to the effect that His Majesty
wasstill at w r with a foreign State, was conclusive evidence that the
state oi va rwasnot at an end, even though the certificate recited facts
such as the unconditional surrender of the enemy State, the displacement
ol 1its central Government and the assumption of sup ‘eme authority with
respect to that St be by the Governments of his Majesty and his Allies -
which might in international Inxv be regarded as putting an end to the
state of war. Scott L.J. eeld:'""

When the King makes peace with an enemy State, that war comes
to an end, but it does not come to an end before that peace 1is
made. Whether international law ha: a different rule is
irrelevant; for international law ir only binding on our
courts in so far as it has been adopted and made part of our
municipal law’.

It is clear that in regard; to icts of State, British courts have
abdicated all jurisdiction, preferring tt Sovereign to reach decisions
in this sphere and wishing to prese-.t a unit d front to the world. The
court’s objective 1S not to empower the executive to violate inter-
national law, although that may be the result 1n individual cases, but

to leave appreciation of the factors involved to the organ of State most

qualified to do so.

7?. See, too, ftr.: judgement of Lord Sumner at 290 in which he states
that 1(w)hat the Crown does to foreigners by its agents without
the realm Ilc state action also and is beyond the scope cf domestic
jurisdiction’; see, as well, Commercial and Estates Company of
Fgvpt v. The Board of Vi.xk[1929" 3 h.B. 271 and Attorney-General
v.Niss n ,3989J 1 All L.R. 6.5 (K.L.1

78. [18993~ATc. 57/ at 578.

79. [194?] K.B. 41.

LI. See Netz v. ILde ,1946J5 1 Allz.K. 62} at bfM.
2. Morgenstern op.cit. le



"fr in -acretary of in “ounc:: - of -n .
v* ""-achee .a-vx Sahaba: *

—.a '.rary; ictio.na of .ndependent States between each other
re yo erned by other 1l-mz thar. those which municipal courts
adcj.n.fcter and such courts have neither the meant' of deciding

w;.at is right nor the power of enforcing my kcision which
they a. y r ike*.

li.is Joes not menu that lamicipr . court. tv . no cognisance of acts of
St.tte. .letc..er .'oultor. 1-.J. m Sala:an V. Secretary of State for

84 - -
-ncia, while uphoi-inf the act of State doctrine, added:

"(-)t may, .nd often musv, be part of [the duty [of
municipal courts] to t ke cognisance of it. for instance, if
an act 1is relied on as being ai act of State, and thus afford-
ing a, answer to claims r..ak by a subject, the courts must
decide w:.ether it was in truth an act of State and what was
its nature :ind extent’.

Closely related to the category of acts of State are cases in
which the Courts accept as binding the view of the executive as to the
existence of certair. legal situations in the international sphere,
irrespective of whether or not the certified executive position is in
agreement with the international la* position. These cases relate to
matters which fall within the domain of the executive - vie., the
conduct of foreign relations, and. include the following questions -3

(1) Whether a foreign State or Govenunent has been recognised by
the United Ki .rice e if .r de facto or dejore;

(2) Whether recognition ha been :ranted with regard tc conquest
t Banotlv.r St< te or other cl-mt'ef o ..errit’r. 1 -1

(3) Whether certain territory is under the sovereignty of one
foreign State or another;

(4; The sovereign status of a foreign State or itsmonarch;

15) The commencement and termination o: ittiie oiwar ngainr t
anothei country; al
(6) Whether a state of war exists with a *oreign ;cur.iy. 0x

between two foreign countriesl

63 (1859) 7 Koo.In ..App. % t 5N (P»L.,
84. [1906] 1 K.H. 613 at 639. ~
85 See Cv.penbeia International - f. .iTeati,s ed. - %

7"r:B7"7Sr:



there 1s a & % for rt-prii-a. in maritime

I, “ctner % person is entitled to diplomatic status;”

' > 1i'e existence or extent of British jurisdiction in a foreign
country.

~ .m. , of the executive are usually contained in an

' lcate’” © often emanate from the Foreign Office. It
:no,n as a Foreign Office certificate. Common la. links the issue of
. le executive to the executive's functions in the
A 1 t:$ effect is to substitute theCrownlr view
of ' matter for an independent judicial investigation into the factual
situation ' evidences the strong desire of the court:, to co-
;;r ,inate lhexr decisions with executive policy. The practice is

u: eminently re aonable ne, since the executive is charged with the
ccmuct of foreign affairs and is in the best position to supply author-
itotive inform-tr ,n at to facts of which the courts, in consequence, take
Judicial notice. A: Lord Atkin stated in the K- ,ntz iii; Menii:

One State cannot speak with two voices on such a matter,

ue Midicisry saying one thing,the executive another. Cur

sovereign has to decide whom he will recognize as a fellow
erei *n in th( family of States, and the relations of the

foreign State with ours in the matter of State immunity must

flow from that decision alone*.

tne Court 7 recognise that the existence of these facts results in
important political Consequences as far as the foreign policy of the
State is concerned and, as a realt “*sound policy requires that the
courts of the King shall act in wunison with the Government of the King.
Despit thi: . the courts will only take judicial notice of the executive

certificate if its terms are definitive and unambiguous. If it 1-cl s

9;. The V: =« [I%916] 2 A.C. 77 at 98.
94. gngelke w. j.ann [1928] A.C. 4 (H.L.).

95- orth Charterland Explora” itCompany (191C) Ltd. v.The King

[19;d4) 1 Ch. 169.
. A.J.G.M. Sanders 'Our State Cannot Apeak with Two Voices' (1971)

88 South African Law Journal 41j) at 414.

97. J.L. Briefly 'international Law in England* (1935) 5~ Law
Quarter]y Keview 24 at JA.

98. Opnenheitr op.cit. ,67¢

99. Government of the Republic of Spain v. S.S. Arant Mendi [19.393

A.C. "''% t .TTTT"
1. In this cana the matter wae whether to recognize a forei 1y Government.

/. Taylor v. Barclay (1 2 Sira. W221; 57 Si -lit 1 Reports
76', "
5. J.u. Starke /u Intmducti'-i Ir/ ernaticcal 1'u 7 ed. (3971)

|H and authorities cited therein.
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clarity cn account of the novelty of the mention or its complexity,

* 1 ' '° irterpret the certificate in accordance with
releven, principles of international law.”

101 1'"ard these executive certificates in the nature

fv ' " :uCause they dO not express the opinion of the official who
categorical statements on behalf of the Government.

Lon rlnllimore in Engelke v. Musmannl stated:

VI-ne certificate of the Foreign Office ... delivered by the
"vit *aa not ... a piece of hearsay evidence,
a nn narrative of what the Ambassador had told the Foreign
v A wafi a statement of what the Secretary of State on
' t * '"ler Eajesty had done, not what he was doing ad hoc,

°L a\ he was relieving or repeating, but what the Foreign
Office had donel.b

i e the courts regard themselves &s bound by these Foreign
Gfiice Certificates and 1, ird themas 'statement(s) ... of fact, the
content of which are not open to be discussed by the court(s) on
grounds ot law',they do not see the executive as usurping in any
A vy the functions of the judiciary. As Lord fhillimore put it:”

-he certificate is no attemp on the part of the executive
to interfere with the judiciary of the country. The status
which gives the privilege has been already created by the
Crbwn in virtue of its prerogative in order to administer its
relations with a foreign country in accordance with inter-
national law'.

Foreign Office certificates undoubtedly qualify the automatic
applicability of customary international law, but there is hardly a
question of a serious encroachment upon the functions of the judiciary,
and this Practice should not be regarded as proof that international

law is not part of the common law of the land.

1N

(peenh—"-im op.cit.76? n .2.

[1)28] A.C. 433 at45l.

6. See, too, the statement of Viscount Finlay in Duff Lovclopment
Corporation Ltd. v. Kelontan Government [19243" A.C. 797 at

613 to the effect that"'(ejuch information is not in the nature
of evidence; it is a statement by the Sovereign of this country
through one of his minister: upon a matter which id peculiarly
within his cognisance'. This statement was cited with approval
by Lord Heid in C;ni Zon.-r Stiftung v. Rayner and Keeler [19673

1 A.C. 853 at 901.
7. Per Lord V,right inthe Arnntv.azulendi [19393 A.C. 236 at 26°?.

@)

8. Engelke v . Murmann [192bj 4. yy t 4~.1.



(1ii) Sout h Africe?n Jucu cial Pract
the Docbrine that 'International Law forms nart
South African Ia7/.

in South Africa prior to 1970, th,re war no positive judicial

! L Ccn v relationship between international law and municipal

B ; A:rican court; have in the past followed the British

' lin;IClal notice of customary international law. Such 4

Je!'YbaB8ed on the assumption that international Jaw

- art of the municipal law/'

..oov " -..r.iest South African decisions in which principles of
int- - aw were applied w, the ¢ so of Ncu”ntn v. Matwa” in
V! ch itwas held that the property of a subject in rebellion taken

\-Cities wvests on capture in the Crown, in the same wanner

" Id prope: 9 captured in war froman enemy. The plaintiff in

relied chief,y on certain provisions of a Placaat of 22 April

ihe court held' that the Placaat war 'beside the issue' because

'(1 uternational law which allows a Government to deprive a rebel or an

enemy ci his property during hostilities has not been touchedon by that

Flacaat'. furthermore, Act If, of 1880, on which the plaintifffurther

relied 'does not touch m tht principles of international law upon

which the defend;nts base th, Ir ca*e. That defence is a sound one, "and

both facts and law favouring the defer, ants, they must have judgement

with costs'.

The Anrlo-Boer war ,-nve rise to several instances which entailed

iudicial di: cu. ion of various principles of international law. In a

Jo*y of c .::es the South African courts held that the Boer forces had

belligerent rights over the territory under their control. 1In

, -mkuhl v. Hoc ' the court decided ' that

warfare was not illegal and they enjoved
beill,.erent rjfhts IT)hey could seize and retain, in
the course of their operations, animals and other property
oi such subjects which they required for warlike purposes;'.

'tThe socr'e]

'The Relationship be-ween International Law and tl Law

20 International and Comparative 1%,

I. -.6. Bridge
of South Africa' (1971)
Quarteri746 at 747.

10. (1311-2) 2 L.D.C. 272.
11. At 279-
12. 1907 T.ti. 450.

1?. At 454.



In Van <eventer v. Hancke ajid Nbrf@g.l4 Macon J. reached a similar

decision. lie noted  that this particular dispute was 'no a dispute
between British subjects and an alien enemy to which the ordinary rules
of international law mi ht possioly apply implying by this state-

ment that the court was veil aware of the rules of international low,
and that, had it been such a dispute, the court would have applied those
rules.

The following year, Innes C.J. in Clivi T V. Wescelsl7confirmed that

lthe Boer forces wereentitled to belligerent rights; they
were persons striving for a common vause, and although their
country had been annexed, they had iperfect right to capture
what they wanted for war purposes .rom the enemyl.

The whole concept of belligerent rights is essentially an international
law concept and it can be seen that South African courts had no
hesitation in applying it as it would a rule of municipal law.

Three privately-owned donkeys which strayed into the enemy's lines
during the siege of Mafekin,; in the Anrlo-Bcer .lor were the cause of
the law-suit in Xshwakez-ie v. Guduza.' Sixteen months after the
siege the appellant (K) recovered possesston of them upon their being
sent out to graze by G, who had purchased all three, two a public
auction of a deceased person's estate, and the third from a man who,
under military orders, had himself recaptured the animal from a man
fighting on the side of the enemy. No evidence was led as to how the
two donkeys came into the decea* ad r-state. Buchan—>n *.v.J, held that

'"(t)his appeal has raised an interesting question of inter-
national law .... The Statement in section >59 of Wh*mton'f
International Law tieems to me correctly to lay uown the law....
Upon capture, the original owner was divested of his property
when the enemy had acquired firm possession oi the goods, or
after the booty had been carried into a place of safety infra
pmesidio of tne captor’.

There was nothing to prove that the two donkeys purchased from the
deceased estate had been taken possession of by the enemy eo the
appellant retained his ownership in these, however, the court held

that he had lost ownership of the third donkey which hau been capture”

14. 1903 T.5, 401.

15. At 4109.
16.  Ibid.
17. 1904 2.£. 35 at 241.

18. (1901) 18 s.c. 167.
19. At 170.



‘' I'C 'klg <k ! Ikn to a safe place. International law was
aojr.t tit all) appj H'. by the court in reaching its decision and was
¢ mvrl * L e and parcel of South African municipal law.
w™O0l 1 0 Mr cases in which principles of international law
X ' ' —cyved and appl e 1 without comment by South African courts
'lie +ef,cility cl confiscation by the State of private property
1, °1 w,lre Inr.es C,J. in Alexander v. Pfaudv took it upon

A ' 'K 1 '® In *hat respects the common usage of nations has
t" .eci.ent aliens from the burden of contributing to the military
necessities of the country in which they live'. At the same time he

discussed the horran-Dutch authorities and found them not to conflict
VXL}: international law. In similar vein Wesoele J. held” that

l car. tind no authority in international law for the
proposition that the goods of neutrals or belligerents are
exempt from seizure for war purposes'.24

... tnird judge in the c—.ss, S.-iith .. quoted extensively from the writings
in ernotional law Jurists. The actions of all three judges prove

uhat they regarded at least those rules of customary international law

as part of the South African common law.

In Acnterborg v. Glinister'" it was held that the action in
question did not amount to commandeering for military purposes nor to
booty t ken during hostile operations. As a consequence, the court
held that it could not apply Ilthe general rule of modem international
law ... that r.rivate property o: belligerents on land is ... respected
by the other belligerent'.27

The care of Du Toit v. Kruger" also dealt with the seizure of enemy
property during times of war. De Villiers C.J ' held that as

'(t)he modern authorities ... do not afford much .assistance
for the decision ... the court has to fall back on rules ?.aid
down by the ancient, wurists of Rome, perpetuated in the

20. 1902 T.S. 355.
21. At 160.

2 . Ibid.

25. At 16

21. See, too, further statements of Weasels J. &t lo4.
25. At 166-7.

26. 1505 T.S. 326.

7,7. Per Inner C.J. at 1jO; this dictum was cited with approval by
Maasdorp 0,J« in Sr't v. B ?or t C.H,C, yO a.

26. (1905) ?S.C. Z:T.

29. At 258-9.



as ho3-EHn'"tU't etfe her lands, ~and accepted in times past
as holding good m 1international law'.

~ " we.elitimplie $ that the court regarded international

rmxng an integral part of the South African common law.'0

- —--——1iiiii concerned an urgent application for

iuVMbiting the Union Government from confining an alien

enemy as a prisoner of war durin; World War One. Maasdor* J.P. stated:”

;s y raitjcuj r care, and I cannot do better ... tl w to refer
-0Sx lve law ot the country and to international law'.

T:e Jjudge thereupon consulted international law text-book" and came to

the conclusion that 'th, law of nations [which] we are n asked to

en iree leaves the whole matter in the discretion of the Government'.

The application was, therefore, refused.' *

" 1Yinr+xv-dl court in St..Parte Lowen" asked to consider whether

per. on could be stateless. Schreiner J. replied to this question in

the affirmative:

.he Condition of statelessness is generally recognized by
writers on international law and indeed it is difficult to

deny that persons may be statelessl.
He proceeded to Investigate sources of international lav on this point,

together with legislation, Roman-Dutch law, British law and precedent.

-alr practice clearly indicates that South African courts turn naturally

to principle: o international law in appropriate circumstances.

ihe an; iicant n Mahomed and Minor .on v. Immigrants Appeal BoardVv

10.0 lairrei to :e domiciled in .atal, returned from a visit to India,

bringing with him his minor son. They were refused admission as

prohibited immigrants within the meaning of section 4 (1) (a) and (b) of

the ImmigrantRegulation Act. ' The court refused him leave to appeal

where

Q 1

30. See, too, Man".' v. Conn,die 1% t .C. .at C5-6,
Mr,a. 'orp C.J. refers to principles of international law to solve
the question of the legality of con':icattor. of property of
subjects wlio were tr, iin with the enemy.

31. 1914 C.p.D. T74a.
32. At 745.

33. At 74e.
34. Searle J.'s .s—stamiraat at ?4v also war.ifetits an unquestioned

acceptance of international law.

39. 1938 T.i-.D. 504.
36. At 30e6.

37. (1918) 39 IM.R. 7.
38. Act 22 of 1913.
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"Wt e was an alien, in arriving at this decision

81 n ! '.ted principles of English law and international

la# as a matter of course.
.ne question before the court in Marburger v. The Minister of
“in "1l "'betner a foreigner resident in a conquered State ft the
time of conquest becomes a subject of the conquering St"te merely by the
icng®eot. Juta J.h. decided to ascertain Ifrom these

! 5 ir-'-ernational ‘aw clearly what the international law
iale He added ' that as
Vn o provision was made in [the Treaty of Vereeniging

e ween the British Government and the Transvaal forces]

' [°r(M"her! t way bo contended that their position
las ,0 be dealt with in accordance with the ordinary rules
of mte aticnal law'.

in H. v. holm, R. v. 1Lenaar' the two accused, both South
African nationals, had, during the Second World War, broadcast from

Germany propa, inda material which was heard in the Union. The

Appellate Division referred extensively to various principles of

international law and held ' that 'there is no international custom

or rule yi lav which prevent - the Union of South Africa from punishing
one o; it.. .rationale for the crime of high treason committed outside
the Unionl. The Appellate Division unfortunately did not comment on
the relationship of international law to South African municipal law
but simply utilized international la inarriving at a decision.
hurr-.y J. in i.v. aewmann' stated even more succinctly

'it is ... proper in s.-—.certainii - the extent of our own
common-law conception of high treason to have some regard
tc the principles of the law of nations'.

This statement .ndicutes that international law plays, whenever relevant,
an important role in the formulation of South African common law.
Government Notice III of 22 January 1973 prohibited any person

'frcm carrying on any business transaction' with any person or firm

39. 1916 C.Ki,. 18/-

40. At 189.
41. Cited by counsel on both sides.
42. At 189.

43. 1948 (1) S.A. 926 (AD).
44, At 929 ffe.

49. At 931.
46. 1949 (3) S.A. 1238 (T) at 1248.



named inthe Notice. The accused in k. v. Lionda” had been convicted

contravene the Notice by posting a letter ,o0 a firm
*n . Noticejoffaring to export manganese and requesting
1 t%e 5inn's requirements so as to enable a purchase

price tobe quoted. On appeal it was contended for the appellant thAt

o'ico did not cover the entering into a business trans-

action, but only the "urrying on of the transaction once it had been

enuercd into. Dismissing this appeal, Davis A.J.A. held:H"

in OPinion, reading the words "carrying cn an-' business
transaction" only in the light, of their dictionary definition
uy context, and without the background of international
law ... amounts to a limited meaning [which] is not their
rorrvIt one .... The rerulation must not be read alone, it

muni' w> rtidu against the background of international law, Emore
especially that law as expounded by Roirian-Dutch writers'.

..outh /irican tribunals have, on occasion, sat as Colonial Courts

of Admiralty. Here, admittedly, their situation was somewhat unique as
they were obliged to apply English Admiralty law in place of Homan Dutch

law. -hie meant, m effect, applying principles of international law

because as Juta J.A. said in Crooks and Cor'an:, v. Agricultural
Co-0; 'erotive Union Ltd:M)U

"Cr)he Colonial Court of Admi ralty must be guided by the
same regard to international law and the comity of nations,
which especially in reg- rd to maritime and prize law was
one of the great features cf admiralty las' 51

The above cases have dealt mainly with questions arising out of

the conduct of war, an area in which one could expect principles of

international law to be relevant. South African courts have applied

international law as part ol South African law in a number of other

situations: as well.

52 . e .
In S. v. Devoy the Natal Provincial Division, acting on the

basis that international law forms part of South African municipal law,

4?. 1944 A.D. 346.

48. At 3ba.
49. Davis A.J.A. went on to examine, inter alia, Grotiue De Jure Belli nc

Pa-is III, XVII, 3(1).
50. 1922 A.D. 423.

51. See, too, the dictum cf Buchan J. in In re 'Mashmu' (3900)
17 s.C. 1.35 at 144 where e South Africa municipal court sat as u

prize court.
52. 1971 (1) S.A. 359 (M).
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vionti® law to solve the question whether an extradition
agreement entered into between South Africa and the Federation of
hhc a. . cira hynsaiana could have survived '..;e dissolution of the
Federation so as to continue in forv* between South Africa and
Nyasaland.

" «d e Division, like the court a quo, arrived at a positive
..onciu..io.M considering en route the rules of customary international
jjw in respect of State succession andmutual consentX *

j.re Dourt in S, v. Penrosev had to decide whether the term
"diplomatic agent' contained in section 2 of the Diplomatic Privileges
Act' included an honorary consul.The court held that it did not,
rel/inr in the course of its Jjudgement largely on the fact tr.at at
international iaw a consul is not a diplomatic representative.

A wy, Iei of South African judgements have been concerned with the
problem of sovereign immunity. Our courts, following the English lead,
have consistently applied principles of international law, albeit some-
what outdated international law. The earliest of these cases was
ihflf '&rth v. The £.0. India where Gardiner J., in deciding whether
the ship 'SS 1Indial, which belonged to the Portuguese Government, was
immune from an attachment order of the South African Supreme Court, hold’
that '(international law and the comity of nations must ... govern [the]
applicationl. To ascenta.n exactly what internativi al law was on this
yoint he examined Poman-Dutch authorities, other writers on international

59

law as well as English, American and Continental decisions, This

decision war confirmed and approved in Ex Parte Sulman/ "

53. Nyasaland had, meanwhile, become the State of wulnwi on 6 July
1964.

54. S. v. Devry 1971 (?) S.A. 899 A.D. at 908.
55- 1966 (1) S.A. 5(H).

56. Act 71 ot 1951.

57. 1921 C.P.D. 451.

58. At 456.

59. At 458.

60. 1942 C.P.D. 4(7. Once arain the Cape Provincial Division took
judicial notice of the principles of international law relating
to the immunity of public ships of foreign countries.

58
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5 7 "¢ court ' once es»tn Bonfronted with the question

wee a -el to consider whether international Jaw

"7 7 t0 eWerelY 1i™'JnitV tad =hanrel over the ocast fiftj years

66* the court «“ to apply the recalled qualified'

'IT” 0f .=0VereiCT court declined to ieci the issue,

il:f ahadi rional view «f public <nterr.atioi.al law,

of granting lemnU, in respect of property which belong, to a

sovereign foreign State or of which it,s in possession or control*.*

,urvt . vt South African precedent indicates that
oouth African courts have fr<ouently acted on the -ncumption that int-r-
national law in part of the coo.cn law of South Africa by taking judicial

no. ice. of it. Jut until very recently th< e had been only one express

or the relationship between international law and
.n B, Part. Schueane” .here

South African common low. This occurred

the latal court held * that it was well settled principle of inter-

national law' that no subject or citizen of a belligerent State could

B B y transfer his allegiance to an enemy State while the hostilities

continued. Selke J. addedi

"tnese pnncipJdes of International law are principles of
geiierj i ipjuication throughc t the :.vilized worl'* ... and in
my opinion the”are principles which are recognized by the 1
0L tr.A. cr'intre’.t5 ——

I;u® :rkno*ledgesont that international i * was indeed part of South

African law extended only to the particular rule of international law

v. Coj-noracion de Kercadeo

6l. Lendale ge Finance Co. (Pty.) Lta.
Apnco] 1V/5 (4) s.A. 397 (o).

- - rer De Kock .. at 404 E-F. The case went on B-ipenl Lendalease

' A S A* 'thF vA,:/ where it was decided on another oTnt

altogether. However the court die admit obiter that in recent
years the doctrine of sovereign iitinunUy miyhr have undergone a chan—

and thr.t imm'nity right I*~ restricted to eta .ure jr.cerii IL-t

It is very probable that when the matter is again /.feed in South *

Privy Council in Vhe ibi lippiu, I miro supra end tt -t v the

Court of Appeal in .he Irendex care, supra.

65. 194c W.i .... 251.



! 1,teu in '%ir' cace* However, it k. important an that it is the
“v Iw ' ‘e South African judiciary concerning the
i.dvto..ol i.. .ietween the two systems of law. Unhappily, this
€;en —-vvrloohed by the courts in subsequent cases and it
'""r“ the end o: 1970, in a trilogy of cases decided by
I ao'n court:;, that further express statements were
made on this question. In the first ,f these cases, C. v. Itamotse, "
uv™u. A hnu been unlawfully arrested in Botswana by Rhodesian

uolice and subsequently transferred to South Africa. On his behalf it

“K 1li'est and tria.; were unlawful at international law

and, sir, nternational Iat form, part of South African law, the court
bad no u action to try him. Mr. fustic, Viljoen held that the court
did ? jurisdiction, but stated that he was prepared to

assume for the purposes of this judgement that the rule of
international law that one State may not exercise its nolice
powers in the territory of another State, is part of our law'.b/

Ibis statement, like that of Selke J. in Schutnnnnls case,
demonstrated an acceptance of international law as part of South African
law, »ut was 1io Jinited to a particular rule of international law. A
broader approach was soon to be Ilopted by the Witwatersrand Local
division in Parkin v. Government of the Kepublioue Democratique du
Jonr'.” and Ano(t.ur. The applicant was a disabled ex-mercenary of the
Congolese army domiciled in Johannesburg a the time of the action. He
Claimed that the respondent Government ow d him the suwr of R18,500 for
injuries sustained in action. Repeated approaches to the Congolese
Government  ivin, failed to evoke any response, the applicant allied
to the court to attach ad fityeal .em jurisdii iocuer. certain money
standing to the credit of the Congol!ere Government in a local bank. In
approaching the question whether it w? 'entitled in law to attach

the money of a foreign sovereign to found jurisdiction against such a

State'! the court ;t. ted:

u(. Unreported case of th< Transvaal Provincial Division of
2,4 September 1970. See John Dugard 'International Law ie
purl of Cur L'iw'. (1971) <57 S.u:'] African Law Journal 1,5.

(7. Point i of the transcript, quoted by Dugard ibid.

b8. 1971 (1) S.A. 259 (W).
69. Per Myburgh J. at 2b0.
70. At 261.



law ' T>e £ *" proc.iem is to be found in international

" South African dec!cions to n—juport
Pr°P°sition t: t property of re, fore,r" State is immune
iron attachment under m or lor of court. Kybur”® v. was thus prepared
iu go somewhat furt.ur tn n Viljoen J. by reccgni.in, as a general
f " Ml unde:fin' i extent, customsry international law

rs part of Souti African low.'

ve 1, .hi Ox . u;. litemeut, the criticism that

Hise e ;L because it aoces not deal with the question
Whet :er international j. part of outh African law'" must be refuted.

Thu th-rd case, 2£u”Ju.lantic : :mds Development Corporation Ltd.

V* ! confirmed e recent ju dicial trend. The applicant
:an| any, wmcl had been :-ed s0.—, fishing rights within twelve miles
ox - coastline of iris' da Cu applied for an order interdicting
tiie respondent irom fish w: hi., these waters in violation of its

rl'. 'itx'". :*e respondent atimiti d f: ihing in these waters but challenged
the competence of the legis;:.? .ve authority of Tristan In Cunlxa to extend
it ilea r . ;inning ngh'.s . ond three miles. In order to prove the
validit; of a twelve mile fi. ing zone in international law, the applicant
filed an affidavit by D.J . Devine, senior lecturer in international law
1 - t.'v rni. of Uape .0. , wno declared that, in his opinion, South
Africa war bound by intern tion law to recognise the twelve mile fishing
zone as she terself had ado; fed :ick c zone in terms of section ' of the
territorial ,/aten Act.

Counsel for the r<.. ndent < ijected t) at the affidavit was neither

necessary nor rnmissiole ;nce international law is not foreign law,

but part of the ILaw of So Africa. In ruling cn this point

Diemont J . (presenting tie unan,.nous jud ,1t of the court) stated;

71. J.W. I", .re li he. tioiv hip 3etweet International Law and the
Law 1t South Africal (1971) 20 Inter<.ati».-n 11 and Comparative Law

Quarterly 746 at 748.

??. n. »s.doyeeee 1In dewoonten teiik Vol rer Orel van < e Re<;.'
(1975) "Iyt krif vir i-Hema.'- iumeir.r - Wali.,:- & %
t>v- ,t OoT
1 ().

?4. Act V of 1'67.



. o ei—=* 1 ** gsurprised that there is , decision in which
« I'I African court has expressly asserted that international
;' *1W0 B rof our law, I would be even more surprised if
v/exV f e (decision ass-rtin= the con' -try. It appears to
</> ten uvcepted in both the English 4, American courts that

international law forms part of their own law (T) here are
a or*e vi t indie .tions in deci; 'ons in our courts that
.Jluuxciali notice will be taken of : ..nati nai law In my

'0 t; duty of the court to ascertain and administer
tne appropriate rule of international lav in this case. It
»C..lows lhat hr. Devine's affidavit i. neither necessary nor
admissible and must be struck outl, '

J-1Vv —-T'"ortc.nt pronouncement has been dismissed by one critic” as
me.e r, -i-ctum and &, a tenuous basis for support of the doctrine
tnat international law forms part of South African law. This criticism
(.n«.ot be t.ccepved. T5 is true that, having made the pronouncement, the
court then turned to the merits of the application. It held that it did
not have jurisdiction seeing that it woulc. be powerless to enforce any
judgement 'to stop a fisherman from fishing in the Atlantic Ocean in
the waters of a remote Brit}—h colony situated half way b.t-.een South

A'rir-i  rd South America-. ue pronouncement w s, nevertheless, >art

o' the ratio pcrtainir. ' to one of the important preliminary dquestions
that had to be decided. The view o: Professor Dugard' is much to be
preferred, ile commented:

1(T)h*» Cape court's dictumoz. the relationship of international
law to South African law is to be welcome” as a ILon,.-overd :e
judicial ruling .... [mid] for it* Jjuriv !>xndeniip.l clarity.
It gi/eo -upport neither to the extreme duei.¢ doc-rire
"that to become part of municiy- .. law « ten . id:vidu 1 rule of
International law must be consciously incorperated into it
by legislative uct" ... nor to the moderate duali.:t do:;: me
of adoption according to which "international law has sj
validity save 1n so far as its principles sre accepted a”d
adopted by ouj own dome Lie 1 ... a v w which is perh.ar
implicit in Myburgh J.'a dictum in Parkin'- case (supra).
Instead, the statement that a court should " tacerlaui and
administer the appropriate rule of international lav" shows

a firm recognition of the intrinsic unity of int*-:rational

law and municipal law'.

7=, A
76. H Booys rrop.cit. 519-20.
77. At 240.

78. Dugard op.cit. 15



178/f1 r' ' 'slon Qf MH1LAnd Another v. Minister of Justice
1" " Y 7 BRppel Lite Division was asked for the first time
1 C °n 'l “n hip of international law and municipal law.
Irocti.de, I on tnc basis of the following facts. The officer
th, Hatul Hvision of the Security Branch of the South African
"JJ" , In 1LV C°Urtie °! settln8 a trap foe the appellants, had given his
men still t otd,ms not to cross the border into Swaziland. In defiance of
r'I orders, two of his men cro.ned the border, abducted the appellants in
Swaziland and thm br ught the, fiften bilomctr in; . South African tcrri,
U.i, ,he> were lurniaily placed under arrest by the commanding officer.

The Appellate Division considered that the sole issue in the present
investigation was whether a South African court in terms of international
law, as applied in South African ,aw. was entitled to try au accused who
was apprehended on foreign soil but who was arrested within the Republic and
charged with criminal acts triable by a South African court.788

The court prefaced its decision, in which it granted the court
jurisdiction, by stating that 'it is bvious that international law is to be
regarded as part of our law'."'" Unfortunately, the full impact of this
statement was dissipated in that no reference to Buchan's case780 was made
even though this had been cited in argument. The Appellate Division also
stressed that the ions et orlgo of this proposition must be found in Rcman-
Dutch law' ‘according to which public international law is based on the

acceptance of territorial sovereignty of independent States. It maintained

in addition, that according to our law only such rules -, omary inter-
national law re to be regarded "art of our law os r.*e either universally
accepted or have received the a:sent of this country'. Such statements

are rather vague. dn the one hand, these findings of the Appellate Division
do provide support for the proposition that international law forms part

of the law of the land. However, this support appears to be qualified and
these qualification:, have not been explained adequately. It is disappointing
that tne Appellate Division did not utilise this opportunity to expound more

fully and clearly on this important topic.

78a . 1978 (1) S.A. 893 (A.D.).
78B. At 906 H.

78C. At 906 B.

78D. Supra.

78l:. At 906 B.
78F. At 906 C, italics added.
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South Africa;; iaw that Principles of

" tically be l5;jljf:qv by South

~ ~

African Courts

'"n' "hat 'international law forms art of our

* , cuy, .mary international la. *,.11 not b, a:Wi..« by South African

'L" " e*x 17 interneti< -1 law confl icts with South

A -f ' 1: aiion a South African court .11: npl, the tatute in

sioferenct to the rul, of interw.cion,.! 1 A. 1 Iet , rcated above

x. relation to british oractice,” this doeo not r ally constitute an

exception to the Blackstone loctrine wt.c si ply strtthat inter-

rational lew i. .art of the conrmn law. Le :is,ation w.,1 always take

fr,c.e.ity o%ur a rule of the common las provi .ed only that it is clear

tnd wan,,i, ious. T ;in c,y perk * .uce. te t , the common la. (and

= a.vivru.x o it not G 3:iport nt \t, legislation, but it

tj = Ye,d prov<"“ that the crri,jUu in* and with it international xae)

is not part and parcel cf the South Af'ican legal system.

In the early decision of Alexu ier v. V: © it was contended

at l.iw < JOf ): of the South African herublic was contrary to the

rule of in:, r..,it:,.u, la. that Just. the confiscation v: property

belonging to resident aliens to supply the necessities of war. It was
further contended that the Transvaal Supre. e Court should therefore not

deter.bed t r latter proposi-

' e: :ect' to local law. Inner, C.u.
lion as a 'bold one" and .wrdel h3%T :f ' re, being r,: ,,*red to assent
to i* . Hesse .~ J, was even more oute oK.en;
mh am’! ... , .bound to apply 1 w of the .ransvf al as
it ex ste when the seizure w * #e e ... (W) hatever the rule

of international law may ke, the 10c 1 of the late South
African Republic must be followed in >re >rence to a conflicting
rule of international law*.

went oud of its wy rt ©re ncil,- thb- two ap arently

conflictin'- ruie?. dnma-t1t 1v .lw the 1 Jo ar th bwjviji that thv

ctem- tional law in this

The court, however,

tocf—) law d: 0:, after al , cal*.! ct w

Ti 15 decision seer/a to ind cate tnat » ,ls < tute law tare;

st i ~ :  Ai'ria.-m courts

regard.

f-receaence w T e >rfl.:ct ,ng n

79. See above Pp .1fi'">-8.
80. ,902 T.b. 195.

81. At 15°.
1, At IG'.



r°1 1d%n(i to legit late contrary to a rule ol‘inter-
Statute prowe::; to be ambiguous, a South African court

*iil adopt the meaning more favourable to eafolinhed rules of inter-

national law.

— r"se’ while the court was preparec to concede tne
1" 0l international law in terms of which tiamotse'rn

| Yo M “ was not willing to apply th t vale because it
conflicted with o rule of South African municipal law giving the court

Jui'i.. :.r:,on. The court therefore held that” *

(t,he fact toat 'IJamotoe] may have been captured illegally
‘v ...hodenian forces in Botswana and illegally handed over to
the South African authorities cannot affect the jurisdiction

hr. 5 court. It may give rise to proceedings between
votrwana and the Republic and [Ramotse] may possibly even
have i remedy against his captors, but this court is not
concerned with that'.

As the jurisdiction of the court was based on statute law 'it follows
*shat the court refused to apply a rule of customary international law
because it. clearly conflicted with the statutory rules underlying the
courtl, jurisdiction.'f

Ir. a more recent South African decision8*7 it appeared, at Least
prin.a facie, as if international law was given uriority over a conflict-
ing rule of South African law. The applicant had .ought an order declar-

ing a a I. to be null tnc v id, the residuary heir under tee ..ill being

the State of Israel. 11v court was confronted with two opposing

principles:
1(f)he one is the principle of public international law that
the court* of n country will not by their process, lake a foreign
-tnte a party to Ivrnl proceedir, e again, t its will .... The
other principle is that all beneficiaries under 0 will must be
—'oined as defendants in an acfion wherein is claimed an order
dec lorin, that will invalidl.

Supra.
84, 1i'oint t of the tra-script, cited by Join Dugard 'International Law
ir, part of Cur Lawl (1)71) 80 South African Law Journal 15.

Crimina J Procedure Act £6 of 1'%, Section 3; Supreme Court Act 59

85.
of IV,9, Section 19; Terrorism Act 83 of 1967, Sections 4, 5 and

7 read together.
86, D.J. Devine 'Qua L.if cation: in the Incorporation of International
Customary Law ir/o South African Municipal Law' (1973) I Natal

University Law Revitw it 5,..66.
g?. l.eibowllz v. Schwartz 197a (/) -a.A. 061 (T).
88. At 661.



11tdl U'e AP dilate Division had formerly declared its
approval of the latter principle"' the Transvaal , urt held that it
oi ii.ciple where an insistence upon exact compliance

would 1 suit in substantial i justice to one of the parties.” It

stated: !

J ' v ILiwv 'wc bnflictir; orincioies mi.it vield....
LYYJ* be®no doubt h; my vie, that it is the second principle
eeoo 8 The first in founded a. rave and weighty
onsi 4 1 ;x°n; of public policy, internal a il law .md comity."
~ ° nolL Biniaice its importance in its general
at'Oxic'.tion, the second principle concerns a matter only of
legal procedurel.

i’;ir decision once ag xin demonstrates that Soutn African judges
recognise international law as being p-rt of South African law. Booyeen92
arr ies that the court, in refusing to loin me State of Isrt,*! as a party
against its wi3’, was, 1in fact, applyiuj 'pure South African law' and
that it no longer recognise BMthe doctrine of sovereign immunity as a
principle o' international law. He conten that while this doctrine
may t.awe originated in inten itional law, t<iuy the courts no longer see
it u— a rule of International law, but only an arule of South African law.
.he ,ourt, he- be.d ieves, was net choorin flbetw en »; international end a
municipal law. but between two rule, of South African law. This argument

stems from his theory that international l-.w is not part of South African

law. but i1 merely a source of law. 3poysen*s the ry is not borne out
by the lan -uage of the court. icho as J. clearly describes the doctrine
of covere', yr immunity as a "principle of public international la*'. V:,d

h~ regarded t is principle M a rule if South African law alone ue would
not have used -=ui. t<mi nology, Nichole <J.lBMapproach i; similar to
tha, of othf ” South Africa# judges in reviou decisions when principles
of internaligna' I ;w hi 1 ro be applied. The court’s attitUd* is much
ilore consistent with rhe doctrine that internal;ion 1 law forms part of

the oon,-.on law & in with air- tueory that international law is simply a

source of latr.

89. KeUr L v, rcthci ite 1949 (,5 .A. (A.) .
Molu'-le wv. chute I- NO 199'' ( -A. B0 (T) it >' makes a

similar oint.
91- L-Jjbowi tz v. .chwartz op.cit. (62.

90.

92. H. Bcoyuet; op.cit* 'R.



'l ' 40r®f of international law may be somewhat
restricted due to the doctrine of stare decim. Because of th.s
% 1'K £Jle sja that South African courts do not always
o tI( ;33 ",waf it is at a particular moment in time, but
ra:ier tnat they apply .nit version of international law sa enunciated
ly, e courts themselves. Thi. view is nrtly validated by judicial
practice. For example, lardtner J. in De Hearth's cane” held that
thecourt :ur.t have the r-me regard rmr, the High Court in England to
! ... 1'e ** e PU' 1* is open to 1it, or any particular point, to
rorm its own opiniona to what international low and the comity of nations
r vout did ot deal with the problem of whether it would
regard itself as absolutely bound by ont of its own revious decisions
J1' c' 1 ' International law even if that decision were now to reflect
an tntiqua-ed rule of international law. The notion expressed by Gardiner J.
fhrit the C' rt -p, aalwnyr. I irte to formulate it; own ini' rpretr tion
a, lo what the 1 wcjnation; requiree in no way conflicts with the idea
that vare t art  hot ldat any .Jiven txrre ki- able to reassess its nrevious
opinioi. a. to the mean ng of a rule of international law.

The doctrin. of atare decisis h s traditionally played au important
role in South African .jurisprudence, but has been applied more flexibly
by South African courts than by their £n lish counterparts. It is
precisely this flexibility that has promptt- t one writer v to voice his
doubts as to whether South African courts would follow a binding precedent
in defiance of a ru,e of interaction I law. The element of judicial
adaptability, which has, by and large, allc .fed the courts to keep abreast
of current trend; in many art.-as of the law instead ox waiting passively
for the ,' - > ire or the A pelluie lav:, < to am— 1 the position,
is especially relevant in the fiald of public international law, not
only because .nte.mhational law is f£ rvu.-ly and continuously developing
branch of ] -w, but aleo because most of its 8prm» have become part of
the South At zvcan :egal aysten through their application by the courte
rather th- , y .ay act of tr ny for at ion on t.xe part of the legi latu; e.

Neverthel, despite the obvious attractions inherent in the idea of

relaxing the application of the rul of arare decisis m its application

94. Do How.irtl v. The S.S. India 1 G.< .D. 4,5 —~« >].

58 South African Law Journal 413 at 41-4.
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iy municipal courts to the principle; of international la., it is sub-
teV " ' —ttor to the recent judge ent of the British Court of
Appeal in Trendex Trading Corpor ti.n v. Central Bank oi Nigeria.96
judge would lav blatantly denied that the doctrine
of precedent applies to rules of international law although many
Jjudge;; might well have softened the effect of the doctrine by distinguish-
w tne case in hand from earlier ones. Since Irene x,' "™ whole new
horizons have been opened up. Although not bound to do so. South African
courts have traditionally tended to follow English decisions in the field
°x Ay 1'l Int'ern 'ic Al 1i v, his practice I is continued in recent years
! ! Jr1libial trend n -;her areas of law to ignore English judge-
A 1w 1 rr qui.i nee to Roman-Cutch law. One example occurred
in the recent decision cf lenc'aiease Fi. .nr- Co. (Pty.) Ltd. v.
't*@ ieo Agr icola' wherethe court, when invited by
—-ounsel to hold ti..t internationallaw nowr.duye follows the rule of
qualified sovereign immunity, preferred no* to decide the issue for
itself, In - simply to 1© b the approach oi the English courts
on this matter, frith their flexible approach towards the rules of
stare dec sis as well at with their hit- ory of following the judt ments
of English courts in quet* ions oi intern tion 1 law, itis entirely
possible that youth Afric n ju; ea m.-nt well adopt the approach of 11
Lord Denning K.b. and Lord Justice Shaw in the Trendex c sel <Vhile
they might stop short of stating categorically, as did lord Denning,
that the principle of stare dcrisif is not apalicablo *q the norma of
public international lew, there is much to commend to a bold judge in
the fonril.: .lor of Show L.J. that while the rule of rtrnro cisis
operates 1to preclui* a court fro? overriding a decision ch binds
it in regard to a particular rule of international lew, it doer not
prevent a court from applying a rue whicr did not exist when the
f rlier decision was made if the new rule has had the effect in inter-

national law of &Kt.inguishirp the old ru -'.

9. (3977) 4 "Lp- ° (C.A.)

97. Ibid.
#3. 1975 (4) ..A. ¥/ (Cy an 197b (t) .-.A. 4(1 (A.D.)

99. Supra. 1
1. At vy



my :;Vent’ where tha doctrine of nrecedect applies, it will

not operate to exclude a rule of intematie,,;! law merely because it
iriv . .davi .a. it ihould, therefore, be regarded not as an
exclusionary rule, but as a rul, of interpretation. Iv/en if a lower
a holds it ie: £ bound by an outmoded interpret: tion of a rule of
Internationa aw, it in always open to the high r court to set mattore
right.
"c ' t,'""A except tons to the Blackstone doctrine comprise acts
v xev.u.ive cerr 1 icates. Both categories of exception stem

irom the fact that South African oourt;- recognise that the conduct of

loreim af fair;’ is best left to the executive arm of government and that

* J8 unwise tor the State to speak with 'two voice
~n v venter v. Hasue and horsou. the court refused to question
the law t s of the premature annexation of the Transvaal by the United

Kingdom Government, holding instead that it was bound by an act of state.
Inuee v,1 . stated"” that Ithe net of the Crown in annexing the territory
of the South African Republic ... is an act the validity of which this
court cannot question*. He held?*’

*(I)f this were r frreign court engaged in trying a cause in
regard to which tne westion of when the conquest, of the Transvaal
was complete ... t a possible th t points of considerable
intricacy and diff culty would present themselves. But those
consider tion are rot present here. This is a court constituted
by the British Crown, exerci ing and discharging functions derived
from the Crown. In it Jif ilihgr with other States the Crown acts
for the whole not .on ah. such de .1 r.-s cannot be questioned or

Bt - :i':e by its court . They are acts of State into the

vali ty or invel idi t.y, the wif io? oi unwis.iom, of which do: tic
courts o' I?w have no jurisdiction to inquire*,

The act of State doctrine was raised oncv awre in Sachs w.
Don-es NO' where the court rejected he contention tnat the revocation of
passport wth» ; act of State which coulv not be quest ioned by a court of
law. The com' mad* it quite "bear that the defence of act of St tc
cannot be i 0.1 by a oub ect ’'because between tie Majesty and one of
BS subjects the® CO! be no .uet thiry ar an act of State', and the

revocation of ; passport i; an executive act irected only against

SX « '.0. - 1.
% At all.
4. At 410.
5. 1950 (@) - I '5 (4.p.) at28l.
L The A.D. cited w -r v.Baird [1892:A. . 491 at 4>\ on this point.



confirm thit there -re certain classes of
'T" i' could be ?fined as acts of State.'' This

“"Zerjic” ends persuasive outhcri'v to ;he --i.”nnce of the act

of State doctrine in South African law?

sne Ccur:- considered it elf b un by an executive
ve,y.ic.: (e reelingto the recognition by the South African Government
Covrt relt 'Powerlesn' to enquire into the factual
position' as 'reconition is a function of the executive branch of
'o*t a -it _cai ac* entailing legal «r. equcnces. Once
i at recognition has been granted by the executive ... it is not for
t-e judicial branch to consider ether that recognition was competent'.”
Ki-n regatv to tie question whether the South African Government intended
an extradition agreement to be in force between itself and Kyascland, the
court a no relied on the executive certificate and held that it could not
go sehind the statement relating to the attitude of the executive tub out
in the certificate of the Minister of Justice.l”
-ne Appellate Division adopted a similar approach.lT Referring
ext res ey t tne certi icate signed by the Minister of Justice, the court

held:

' e were not referred to, nor have I Ken able to find, any
Souv. African authority concernin the cor.clusiveness or
other; ., e of such a certificate. It would ... appear to be
generally accepted that, in matters of this kind, the
courts take a certificate cf this nature at its face wvalue'.

In the light of these decisions it would appear likely that when

and if other questions relating to acts of State arise, for example, the

existence of a Kate of war or the protier of imlvnatic statu-;, the

courts will consider themselves bound by exccutiv. certificates

furnished i: respect of these ratters.

7% At 2.'%.

e. 2-.J.D(VEA op.cat. 62.

9. 1971 (1) Ss.A,. 359 () at 362.
10. Now Malawi.

11. At 362

12. Ibid.

13. At 363.

4. s. v. vov 197: (3: 3.A. 6)9 (@D
15. At 90¢.

16. That ', n extradit ion cases.

Accor .in fo SfCticn +(4) of the Diplomatic

2;51, a ¢ ftl:icate furni. hod by the Secretary of Foreign Affairs

is conclusive on the question of diplomatic status. The Act does

not. aowever, cover cc ..un 1 w iiplcr tic immunity 'uod here the

courts would still have to decide whether an executive certificate
rel'tir to the common 1 w in:unity of a diplomat vac binding on them.

17.



<e} :iff to co,,-lude rreatieb6

Introduction

* ru,..bstr C- Imitations are placed on the treaty-aaklng power by

toe couth African Constitution and by the relationship between South

African municipal la, and international 1a,. In addition, other

limitations upon the exercise of the treaty-making power arise from

the constitutional position of the South African executive. These

latter limitations derive partly fr, , the rules ol substantive law

prevailing uncer the South African common law system with regard to

the competence of the executive to conclude treaties, and partly from

the ru’es and principles of intern, tional la. pertaining to the same

subject.

limitations upon the Powers of the Actual Negotiator

Upon examination, a specimen of South African Full Powers indicates

tnat authority is usually conferred on the negotiator in general terms,

the only limitation being the description of the subject-matter of the

treaty. The South African plenipotentiary, if authorised to negotiate

ana sign a particular type of treaty (for example, an extradition treaty)

will have no power to negotiate and sign a different type of treaty (for

example, a trade agreement;. ->outh African practice in this “gard ha

been inherited from that adopted under the British constitutional system.

To date there has been no diplomatic incident where the validity of

a treaty has been challenged on the ground of lack of authority. This

is partly because the treaty is usually subject to ratification and a

subsequent ratification constitutes a waiver of any plea with regard

to excess of authority by the plenipotentiary who negotiates and signs

the agreement. Ratification, which in itself amounts to a limitation

upon the powers of the actual negotiator, is still essential in many

instances; yet it is not unusual for a plenipotentiary to be

E

authorised to bind the State without the formality of ratification.

The most common instance where the plenipotentiary is authorised

18.
to bind the State without ratification occurs where the treaty is

negotiated by an exchange of notes.



Vii; the Treaty-making Pn«.r
imdry constitutional limitations upon the treaty-making
po,ur are to be found in articles ?(,) and 16(2) of the Republic of
- .isui tution Act. The former provides that the power
'V*  UIU* :atlfy international conventions, treaties and agreements
vests in the State President. The latter qualifies this some.hat
providing that any reference in the Act to the State President implies
the State President acting on the advice of the executive Council.
Cther constitutional provisions on the question of conclusion and
ra 0f treaties as well as of limitations on the treaty-making
power result from the operation of the common law in South Africa, from
a r.Jrrer o. imporcant statutes and from a large body of constitutional
usages and conventions inherited mainly from Britiih constitutional
practice. It is essential, therefore, to refer, if only briefly, to

British practice and doctrine to define the limitations imposed upon the

south African treaty-making power.

'A'" conventional Constitutional Limitations under 'Common La.*

In the United Kingdom treaties are not generally self-executing.
They require municipa rctioi to give them effect and to this end
Parliamentary <o~operation is required either in the form of a statute
or in some other -ay. Accord.np to Mohair,” whenever a treaty or any
act dune in pursuance of it ceres into question in a court of law, or
requires for its enforcement the assistance of the court, the questions
at once arise wh- ther the provisions of the treaty accord with the existing
1"*w of the land or whether any action proposed to be taken by the executive
or the court to give effect tc the treaty has been authorised by the
existing low of the land. If the answer to either of these questions
is in the negative. Parliament must be induced by the Crt ,m to legislate
so as to effect th; necessary change in the low or to equip the Crown
with the requisite power to execute the treaty. If Parliament refu.ec
to do no, the Crown will not ratify the treaty. If, however, the treaty
has already been ratified, the State will be bound by it on the inter-

national plane. Despite this, a British court will not be entitled to

19. Act 32 of 1961.
20. KcNair The Law of Treaties (1°61) 60 ff.



give the tmn % ° mUniclPal *"««» 1if it conflicts ,ith the existing Is.

Of the Innd.I"
22
pointa cut that, under British practice, there are three

<! in retPeCt of which Parliamentary sanction in the
of d statuve :u required for their municipal execution and
application.0

he first >uch category consists of treaties which require for their
execution a change in or addition to the law administered by the courts
as we'l as treaties which involve the imposition of any cherge on a
private individual."

.if classic authority on the fundamental prjeciple of English con-
etilutional law that the Courts will not regard a treaty by itself as
being a source of English la* ahen it involves a change in the la* or
a charge on the subject is the judge:, ent rendered by Sir Robert
Fni lir ore in The "“arlement Beige': This case concerned the question

cf immunity of a ship belonging to the King of Belgium which was involved

in a collision with a British wvessel. It wnB held that the Anglo-Belgian

Convention Regulating Communications by Post, signed and ratified in

v’ 1 P~rporicd co conlor upon Belgian Government roail-steamers

the immunity cf foreig.i warships, could not be applied by an English court

SO as to protect the Belgian stea.er against an action for damages arising

out of the collision and in this way deprive a British subject of his

The rationale for the abov is explained in the statement of principle
by Lord Atkin when he delivered the Opinion of the Privy Council
ir Attorney-General for Canada v. .tttorney-Gencral for Ontario

[19)7] A.C. j26 at He said t;at '(1Ut'will be essential to
keep in mind the distinction between the formation and the perform-
anee of tht obligations constituted oy the treaty....(T)here is a

well-established rule that the making of a treaty is an executive
act, while the performances of its obliations, if they entail
alteration of the existing domestic law, requires legislative
action....VOhe stipulations of a treaty ... do not,... by virtue
of the treaty alone, have the force of law'.

22. McNair op.cit. 8) ffe

2). See too Arnold D. Me! iir 1Alien bo British Treaties Involve
Legislation'. 1 (192 ) 9 British Yearbook of International Law 59 ff.;
and Kaye He loway Modern icnds in Treaty Law (1967?) 291.

24. K.S . Holdsworth 'The Treaty Making Power of the Crownl (1942)
58 law vyi.irt rly Review 175. Holdsworth in this article provides
an historical survey of the development of this rule.

25. The Parle lent Beige (1879) L P.D. 129
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.. fenl °n the aeration of treaties remains unaffected,

of war’ or :°reign persons who are not really ambassadors'.

In the case of "Iker v. Baird/' the Judicial Committee of the

Privy Council, although not required to decide the issue directly,

indicated that it was doubtful whether treaties which had not received
legislative approval could be enforced.

Some years later, in Republic of Italy v. hambros Bank/ 9 the

court refuted to ap ly a financial agreement between the Republic of
uti'ly and tie British Government on the grounds that it had not been
legislated upon. It held, moreover, that a treaty could not be
incorporated into domestic law by allusio i when there would have been
no difficulty in doing no expressly and wljn an obvious opportunity

for doing so presented itself.

More recently, the Court of Appeal in Corocraft Ltd. v. Pan American

Airways Inc." interpreted the - ruling of the .Varsaw Convention on

Carriage by Air which had been incorporated into English law by the

Carriage by Air Act of 1932/ The court acted in this case according

26. (iBSo) 5 .,D. 197.

27. At 154.

28. [1892] A.C. 491.

29. C195C1i 1 a11 2.R. 4)0.

30. [1%969] 1 All E.P. 82, (C.A.

31. League f Nations Treaty series Vvol. 137 p.11

32. 22 and 2) Jeo. 5 c.



to e”"blished precedent anc”in the light of this it is not surprising

commentator-' could write that *(i)t is a black letter

Lre‘17 X' nct’ .generally -peaking, part of the law of

the land unless legislation is enactedl.
A~ en a number oi decisions in various courts of the

V;e t>!?cct that Parliamentary sanction in the form of a

v before a treaty becomes internally operative. The

-upreme Court of Canada leld, in 19,2, in thr case of he Arrow River end

? - T i 1 nd £oof Co. that the ashburton Treaty of 1842 was
enfoice,uup by the courts as no legislation had ever implemented or

sanctioned the treaty.

/ n 19 the Ual'dian exchequer Court in Bitter v. Secretary of State

Yl- rejectee the view that a peace treaty has the effect of law

quite independently of legislation. The court held that without legis-

lation the treaty 'cannot a ter the 1li v or affect the rights of

individuals 1.

The High Court of Calcutta in Union of India v. v*in”held that

while treaty-making was an txecutive act and the treaty concluded by

the executive without legislation was complete, legislation might be

required to give internal effect tHM cne terms of the treaty.

ii. oouth Africh, too, the courts hove repeat idly held that treaties

w ~'H neither *feet the rigt >s and duties of .outh African subjects nor

'h" 1= h- existing law ol the land urlesr they hove been transformed

into Soutn African law by legislative enact ent.

In €livier v. ffessels, e ¢ se instituted soon after the close of

the Anglo-Boer war to recover a horse seized by the Boer forces from a

man who had surrendered to the British during the war, the court

suggested for consideration 9
'whether the condition: of surrender agreed to at Vereeniging
might not affect toe ¢ je. Dbe desired to ascertain whether those
conditions had been incorporated into a statute and become
of legal force. Had that been the cat — the question would
have arisen whether he effect of those conditions w.us not merely
to indemnify a member of the belligerent forces who did any act

in the prosecution of the war, but also to effect 4 change in

33. K.J. Keith 'Treaties and Legislation' (1970) 19 International and
Comnarative Law Quarterly 127 > 129%

34. [19321 2D.L.H. 250".

35%* [1944] 3 D.L.R. 482.

36. 1954 J.I.H. at 256-7.
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have 2 "wu'!'" 7 :% prOpcrly witk thich such member may

V1™ I10xt raieed in 1945 when the Cape Provincial Division

ho 1d that an alien enemy resident in the enemy's

country was prevented from suinf because he could not be permitted to

"" by the Proceeds of a judgement, despite the fact that

- e 01 -he regulations respecting the Laws and Customs of War

°a i,ar'd' ,,,0pU:’ U the "ague Conference of 1907, and thereafter assented
r by Ite.H Lrltain, included among other things prohibited 'to declare
abolished, suspended or inadmissible the right of the subjects of the

host”e par,.v to institute legal proceedings'. The court stated™o

fhnt 'it would be necessary for Great Pritnin to pass legislation giving

offeet to ttis rule before it could beco e part of our law'.

.ouns, : or the respondent in L. and H. Policansky v. ?inistt r of

contended that a Customs Agreement entered into between

the union of South Africa and the Government of Northern Rhodesia could

vonrer no rights on third pr .'ties, that is, the citizens of the two

countries. The court held th? t this contention was fallacious because

section . of the enabling Union and Rhodesia Customs Agreement Act F'l

h.d provided ehat the Agreement 'shall h. /e the force of law within the

Union'; therefore, not only the Government of the Union but also its
citizens cou d avail themselves of the provisions contained therein.

In 1948, the Appellate Division in Mn irtct of the Interior wv.

Bechler; tieier v. Minister of tDe Interior”"decided that Article 228

of the Treaty of Versailles dil net become directly operative t German

municipal law so n* to deprive the plaintiff of his German nationality.

The undertaking contained in Article 278, while binding on Germany accord-

ing to the rules of international law, conferred no right on the subjects

concerned .-nd did not mean that German subjects automatically lost their

German nationality by virtue of that undertaking alone.

by far the clearest statement of principle was expressed by Steyn C.J.

45
in Inn American World Airways inc. v. G.. insur”®nc- '-.ltd. " In this

39. 1914 Cc.p.D. 827 at 830.

40. Ibid.

41. 1946 C.P.D. 860.

42. At 865.

43. Act 17 of 1930.

44. 1948 (3) S.A. 409 (AD).

43. 1965 (3) b.A. 150 AD. it 1el.



case the respondent insurance comply, as cessionary of a diamond

°U d tKt' M)p"l4ant carrier for damages arising out of the
non-dcivery of a registered parcel of diamonds received by the

appellant forcarriage to Ne* York. The respondent alleged that

Ju ,Y 1%t n”i gently lost the parcel, causing the resultant

‘Ppeji uit, quite apart from denying that a duty of care

U 9 respondent and denying negligence, raised alternative

Kpecial defences based on the terms of treaties to ,nich South Africa

r\v. The treaties in question were the Bilateral Air Transport

Agree"ert between the Governments o' South Africa and the U.S.A. of ]%?

anc the Universal rostal Convention of 1%7. The appellant argued that

m tem..- of Article 71 of the Universal Postal Convention, his liability

was limited to the equivalent of 25 French francs in South African

currency, "iz. RIO. It was further argued that, in terms of the Bilateral

Agreement read with the Universal Postal Convention, the appellant's

duties as an air carrier were governs Dby American law under which the

appellant war not liable to the owner or sender of a registered parcel

received for convey nee .rom South Africa to the United states.

Counsel for the respondent contended that 'in South Africa, as in

t vnitvd Kingd< , the conclusion o- a treaty is an executive act, per-

formed by virtue of the prerogative. It is not a legislative ret

which in itself can alter the municipal law'.40
The Appellate .hivision upheld this contention. Steyn C.J. stated:*7

'Tt is common cause and trite law that in this country the con-
clusion of a treaty, convention or agreement by the Couth African
Government with any other Government 1is an executive act end not

a legislative act. As a general rule, the provisions of an
are not embodied in our

international instrument so concluded,
The Universal Postal

municipal 1 -w except by le gislative process.
Convertor and th: Bilateral Air Transport Agreement are no
exceptions. In the absencd of any enact.ent giving the relevant
provi iior.t- the force of law, they cannot affect the rights of

the subjects'.

An there had bejn no legislr. ive process whereby these international

instruments he4 beer, embodied in South African municipal law, the court

held that tre,, could not affect the right of South African subjects.

Since this decision, then appears to lave been only one further

cose in which the question of treaties requiring legislation to become
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L: beeri di*cub$Seu. This was the judgement in

7oV ! once *eain delivered by Eteyn C.J. This case
o ! ~d > imoort'int issues ae regards constitutional lim'-stione
ot ", ‘" 'Kin 'pOwer- It was contended on behalf of the appellants
t'e for f°uth-Wect Africa not the Republic of South
e ti ..tim pat, tut ‘he Mandate (which is a treaty) together
Viwv Of v-ir-iament which incorporated it into South

“r' 1'WW* b 1 r-sult» when Parliament acts as the Parliament for
! must d0 60 in accordance with this grundnorm.

L bodied in this grundnorn are limitations which restrict the po”r of

Parliament to legislate extra-territorially for South-West Africa. These

limitations, which confer rights in favour of the inhabitants of the

lerrDtory, are entrenchc'by the Mandate, and depend for their protection

upon the ability of the court to enquire into and declare invalid ny

legislation which would impair or destroy their efficiency. It was con-

tended turtaer that when Parliament enacted s.59(2) of the Republic of

South i cnstitution Actf it must have been aware that its effect

would be to deprive the courts of this fundamental testing right, thereby

rendering the entrenched ri its nuntory. and Parliament could, therefore,

not have intended that section to apply to legislation relating to

South-West Africa.™l

In rep y to this it war, argued any extra-ordinary right of protection

could only be 'entrenched' in South African municipal law if it was

incorporated therein and if Parliament, actin. unilaterally, is le ally
Only t;-n can Parliament oe said to be

It wa

incompetent co revoke it.

municipal 1y bound by the limitations embodied in the Pancvne.

conceded that if Parliament were to pans legislation repugnant to the

provisions of the Mandate, South Africa would incur international

responsibility. But it is only in this international sense that Parliament

can be said to be 'bound' by the provisions of the treaty. The position at
municipal law in entirely different, because there the provisions of the

Mandate, like other treaties, tfy such, can confer no rights. Any such

rights which may flow from the Mandate arise not under the Mandate itself

but under the Acts of Parliament which give t:e provision of the Mandate

the force ot law. Since Parliament if m * legally bound by its own

48. 1969 (1) S.A, 153 (AD) at 173.
49. Act 32 of 196l.

50. Supra.

51. At 160-161.
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enactments (bee use of the doctrine of Parliamentary snvereifnty), it

not b, boun, by the proviHons of a treaty .hich it has accepted
° ter or revoke then: at will, even though

00l nf 'It otc,t* r"? lncur international responsibility. The
n Tf1 Luding those of the Mandate, cannot, therefore,
)C Said to be 'entrenched' in our municipal lav,.52

St,yn C.J. held, inter alia, th,t even if the Mandate had

eXpre"™ V 'ni-ei:i<;lated %n absolute restraint on the legislative powers

of i'nr! :ament, that alone would not have made it part of the law of the
land enforceable by ,outh African court,, without the Mandatory intro-
ducing such a curb into the oonstitution in order to bring it into
operation.

'"'a further"' that the preamble to the South-West Africa Actb5

conferred on the Union Government full power of administration "subject

1 mr,s ;ne 17""date . This amounted simply to a statement that
Ike Mandate impe er obligations, that Parliament should not legislate ¢t,

vioiate tuoi.e ofclipitionr and that it intends to observe them. This
could not rank as an enact rent of a restraint upon the powers of Parliament
to be entorced by the courts, especially since this phrase was confined
to the preamble and did not appear in any section of the Act.
The Chief Justice had no hesitation in disagreeing56 with the

argument that the ere existence of the Mandate is in our law adequate

to produce invalidity in an Act of our MarllLament and to confer 0 testing
power on our courts or a testing right on the inhabitants of the
territory. Furthermore, he could not conceive of any British court

declaring any Act of the British Pari:am nt invalid on the ground that

it violated an obligation under a Mandate. Under the South African

Constitution our courts had no greater authority.
7 . .
He held, therefore,§ that in so f r u th< provision of 8.59 (2)
of the Republic of South Africa Constitution Act might purport to

deprive the courts of their jurisdiction to enquire into the wvalidity

of the Terrorism Act’59 end .nto s.5 of the General Law amendment Actco

52. At 161-3.

53. At 173.

54. At 174.

55. Act 42 of 1925.
56. At 176-7.

57. Tbid.

58. Supra.

59. Act 63 Of 1967.
60. Act 62 of 1966.



U 7 LU™ 'r ide 1 ind 'ted territory of South-West Africa, the

I T T " " ~ Ending could not he held to bo

tX'ult to "hich they were inconsistent with the alleged
implied limitations in the Mandate.

Several conclusions may be from this decision. First, any

even if incorporated into South African municipal la. by legis-

*[j' entrenched' - Parliament can alter or revoke

at my time, although by so doing it would run the risk of censure

-M-t.m itieg,—.., level. Furthermore, before a treaty operates at,

ti.e municipal level, it must be translated into South African law

by legislation. A treaty which has not been formally incorporated in

tr;as way w] !l not be taken into account at all by South African courts.

" 1 n tea contained in the preamble to an Act would

not operate to incorporate a treaty into municipal law. From this it

‘S gUl'e c:"ar that a treaty which has merely been published for public
information but which has not been the subject of legislation will not

operate municipally and will not be Inforced by South African courts.

The above-mentioned decisions indicate that, if the terms of a treaty

inv v" the imposition of my charge on the subject or change in the law,
the -outh African executive ¢ mot effectively implement its treaty-

making power without the cc-operation of Parliament. These limitations

can be described as virtually identic 1 with those imposed in the United

Kingdom.
one ether related question should be considered briefly at this

point. This 1is whether a South African court would find that a

treaty affects public policy in the Republic even though it has not been

incorporated by an Act of Parliament into municipal law. Considerations

of public policy have always played an important albeit an unheralded role

in Anglo-American Jjurisprudence, a f<ct which prompted Hr. Justice Oliver

Wendell Holme in The Comror Law to remark that 'U )he very considera-

tions which judges most rarely mention and always with ar apology aro the

secret root from which the law draws all the juices of life. I mean, of

course, what is expedient, for the community concerned.'
Over the years the courts have professed a reluctance to create new
heads of public policy. McCariie J. in Naylor Ben/on and Co.Ltd. v.

Krnjnische Industrie lesollschaft discussed the matter of not cresting

6l. Oliver Wen ¢ 11 Holmes The Common Law (Xc81) 31
62. [1918] 1 K.B. 531, confirmed by the Court of Appeal [1918] 2 K.B. 486 (C



P°Ucy at Ror'"> longth but concluded thnt, despite

-is reluctance, the courts t,vwe .,c \esitnted to the doctrine of

Puol,c policy whenever the fact, d4d,v,. d it, , ,pli,,tion. He raid:*)

° **"er rsems to be that public policy in a variable

In8r *t '"7*'t tJ truate with the circumstance* of the time’ /"™*

ion~hip of unincorporated treaties and pur lie policy was

cscucsed by the High Court of Ontario in the case of m, Drummond'Wren”

"hare a restrictive covenant attaching to land which prohibited the land

.-rd t.. Jura or tc p»rsone of objectionable nationality' wc.u

declared void on the grounds of public policy. Durin? the course oi he

jucjement, the court took judicial notice in this rcg rd of two trratiem

to which Canada had subscribed, the 'irat being the Charter of the United

N itions. ‘ackay J. held that in terms of Articles 1 ond % of the Charter,

—anadm was pledged to urowote 'universal r spect for,and observance of,

human rights and fun. mental freedom for all without distinction as to

race, oex, languoge cr religion*/'' Purthemor , he was influenced by

the provisions of the Atlantic Charter to which Canada was a signatory,
and wnich advocated the principles of freedom from fear and freedom of

worship. ' .Vackay J. praised the courts for their wins use of the

doctrine c* public policy m an 'active -gent in cne promotion cf the

'which had obviated the need for -id constitutional

. 6
guirantees. He addea:Q

public weal'/

'While Courts and eminent Jjtidiec have, 1in view of the powers

of our legislators, w. ued a-ainst inventing new heads of public
policy, I do not conceive that I would be breaking new ground
were I to hold the restrictive covenant impugned in this
proceeding to be void as against public policy. Hather would 1
be applying well-recognized principles of p bli policy to a

Got of facts requiring their invocatio in the interest of

the public good'.

In the recent matter cf Photo geci.eo (Hty.) Ltd. v. The Commissioner

of Swaziland Royal iolico .ad the Government of Hwaziland” heard in the

65. Tbid. ?42.

64. This view vas exemplified by the decisions which were discussed by
the House of Lords in Nordcnfelt v. The Vaxim oraenfelt Gunu and
Ar.muni tion Company 1 TTTHd4j A.C. 2.

65. Annual Di est and Koports 0 i'Ublic International L.iw Cases 1943-5

pTi/f/
66. At I-c.
67. Ibid.
68. At 161.
69. Ibid.

70. Civ. T. 197/75e



tOCaS W"lch werc in the possession of the Royal Swaziland.
1s2ts» briefly, were these. During Kay, 1975, the applicant
had ordereo a consignment of shotgun;from a supplier in Brazil and gave
as its address Kb, bane, Swaziland, despite the fact that the arms were
realty intended for importation into South Africa. This was done to
AG*ler of United Nations vesolu.ions which placed
t MNrr® " 0,1 V,:i supply of art r and a- munition to South Africa by
member countries. In previous similar purchases the arms had been sent
to neighbouring countries ’‘via Jan Smuts Airport' but the relevant con-
signment documents and, in particular, the air wayoill reflected Jan
Smuts A M ort as the airport Cf 'final destination'. This meant that
the air carrier ceased to be responsible for the goods at Jan Smuts
1'"Ytul"* '"£f 1*ri\al it uan Smuts tue goods were routinely placed in
a customs shed where the applicant, throu h its clearing agent, was able
v0 establish its lega” title and to ts<te daliv ry.

Ai... v i1s ;articuler ccnsigi ent however, the air waybill erroneously
indicated Mbabane cs the airport cf ’final destination’. This resulted
in the goo'a being handed ai uan Smuts Airpo: t to Swazi Air for onward
transmission to an airport in Swaziland. Vhen Swaziland customs found
them to cons .st of firvarrs and when the consignee could not be traced
in Swaziland, th< consignment was handed tc the Royal Sk iziland iolice.

The respondents contented that not only had the arms been imported
into Swaziland in contravention of the provisions of a number of statutes,
but Iso that the application was fcarud on grounds which were contrary to
recognized public policy, namely, the implementation and enforcement of
a resolution of the Secrity Council.

The applicant answered inter ulja that the Security Council resolution
had not been translated into thr: cor :,tic law of Swaziland and that there-
fore the court mould take no cognisance of it. In this way the court was
faced with deciding whether it could take judicial notice of Security
Council resolutions (1 cl. had rot been incorporated into Swazi low) in
deciding questions of public policy.

Nathan C.J. preferred *» discuss the app2ic tion on the ground that
the arms were imported into the country in contravention of a number of
statutes. However, without deciding whether Security Council resolutions
were binding on merber Status of the Unit -d Nations, he held that member
States werc, at the least, under a moral obligation not to do, or be a

party to the doing of, any act which would defeat the )ur ose of or



nUE 1v0iv' d resolution of the Security Council.'l Although the
court was asked as a matter of public policy net to leno its assist nee
in -r-u-nc. v,n whion rai counter to such resolutions, Nathan C.J. stressed
that he preterred not to approach the matter from the standpoint of
pol .cbecause tais would be breaking new ground as fer as the
court was concerned and under the legal system of Swaziland, with its
traditional conservatism (it is similar to South African courts in this
/, ir are reluctant to introduce new coherer of public policy.
While the courtdealt onlj with Security Council resolutions,
iawf v t lrvu'i‘Mm would, in all likelihood, receive much the same
re tnent. .. -outh”.rica, the courts have stiessed time and again that
trealies w-not form part oi iouth African law unless legislated upon.
In none of these case* did the courts consciously approach the matter
irom che standpoi. t of public policy or take the view that, despite the
treaty not being part of the law of the land, it could, nevertheless,
influence their judgements in so far as these were concerned with
questions of public policy.

The reception oi Eng ish common law in the nineteenth century has
as its concomitant the incorporation of many British constitutional
doctrines including those dealing with the prerogative powers of the
Crown which are of particular importance in the realm of foreign affairs.
Couth Africa h s also adopted the Englis., system of iesponeible or
cabinet government, which ensures that the conduct of foreign affairs
is at all times ir accordance with policies approved by a legislative
majority. Generally, at leas, as regards treaties which may require
changes in the law or whicl affeCv legal rights, South Africa (like the
United Kingdom) has adopted a quasi-duel lst approach and requires
treaties to be transformed into domestic low by legislative action.

In order to facilitate this process, a number of statutes moke

provision for the negotiation end conclusion of treaties and set out

7x. Compsr< the approach of Kackay J. in he Drummond ,<ren (supra)
at 181 »h< re he held that the court had at least a moral duty
to lend aid to all forces of cohesion and similarly to repel
all fissiparous tendencies which would imperil national unity.

72. The court mentioned ii p ssing the Cana iun case c¢* 5e Noble and

)

bly resolutions should ot be given effect to unless
mcoh~porated by legi lotion into the law of thi iand.



exactly what legislative action will be required before the treaty

occor-es billing internally. These statutes include the following:

Ao cl-"ailv Yhigping Act/”~ I'his empowers the State rresident

to ratify any amendment of the International Collision Regulations,
ta.«er.,ion 'nd the alety Convention, and, iy proclamation

in the Government Gazette to amend the Schedule to the Act to ive effect

to such amendments7 provided that a copy of the proclamation is tabled

before the senate and the House of Assembly within fourteen days of

such uel*- %ion .n the Gazette if Parliament is in session or, if it

io not, wit un f<vrteen coys after 1 commencement of its next ensuing

ordinary session.7"™

~ z Y-e Aviation Act which, inter alia, implements certain inter-
nrj

national wviation conventions, similarly empowers the State President

to issue ty proclamations necessary for carrying into effect these

conventions and to ratify any amendments by proclamation in the Gazette.l'
Once again any amendments which have been ratified in this way must be

tabled before both Houses of Parliament.

(3) “hw Childrens Act{ which allows the Governor-General ~ to enter
into agreements with the heads of government of any territory xn Africa
for the reception into and retention in a reform school in South Africa
of persons under the age of twenty-one, whose detention in a reform
schrol has been ordered by e competent court or officer of the said
territory, also provides that after the agreement has been entered

into the Minister shall publish e note of that fact together with a

. 2
sum.—ary of t e terra of the agreement in the Govermw<rt Gazette.8

0%
(4) The orisons Act makes similar provisions in respect of persons

sentenced by a competent court of any territory in Africa to a term of

imprisonment.

73. Act 37 of 1951.
74. Ceetion 356 bis (1).
73- Section 356 bis (2).

76. Act 24 of 1962.
77. Convention on International Civil Aviation and the International

Air ervicee Transit Agreement, both drawn up at Chicago on
7 December 1944.

78. Section 3d)

79- Act 33 of I960.

80. Since 1961 substitute jtate-President for Governor-General.

81. Section 33(1) (Q)-

82. Section 53d) (b).

83. Act 8 of 1959.

84. Sections 30(1) and (2).
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(5) The hub] 1lc Health Ac'"’ empowers the Governor-General86 to
greenents with the British Government, or with the Government
* ‘A VY YO(Y¥nion or and foreign country providing for the
TICfM-icrition of outbreaks of any epidemic or disease or any
other matters affecting the public health relations of South Africa with

* rct o/ain, the ti rtss ol such agreements must be

notified in the Govt-rnmr-nt Gazette .

The host (ffice Act allows the iostmoster General to enter
into conventions and agreements with other postal and telegraph admini-
strations, and if these are approved by the State President and
published in the Gazette thegg agreements shall have the same force
as it contained in this Act. The Act provir >s furt! er for the

QP

tabling of these agreements.

Xid terms ti the .nee,me Tax Act, tlie Ctate President .cay enter
into agreements with foreign Governments to prevent or mitigate the
levyin ; under the law of the Republic and of a foreign country income
tax in respect of the same income. " Such an agreement must be pro-
claimed in the Govg;nment Gazette'' and tab ed before the Senate and
louse of Assembly.

Gimilar provisions for the avoidance of double taxation are con-

EPH N 05
tamed in the estate Duty Act ” in regard to the collection of estate

duty.96

The second category of treaties which require parliamentary
co-operation for their application within the United Kingdom and
South Afric t re thorn which confer on the Crown (or in the Republic,
the Executive) new powers not already possessed by those bodies.

This category is best illustrated by treaties of extradition. The

En lish common law prevents the Crown from surrendering to another

85. Act 30 of 1919.

86. Today the State President.

87. Section 85.
83. Act 44 of 1938.

89. Section 2(4),
90. Section 2(5).
91. Act 58 of 1962.
92. Section 108(1).
93. Section 1Co(2).
94. Section 108(4).
95. Act 45 of 1955.
96. Section 26.

07. McNair The Law of Treaties op. cit ., ‘e



criminals who have committed crimes abroad and who have

sought refuge in Great Britain, and this common la* right is enforce- 'e
by e *nt of habeas corpus. Therefore if the Crown wishes to bind
itself by treaty to extradite fugitive criminals, it must secure the
necessary authority by Parliament in the form of legislation.* This
p.inciple v. ILnglish law has been incorporated into the South African

system. Consequently, th- South African Extradition Act?? .hich
empowers the State President to conclude extradition treaties/ makes
the treaty conditional upon publication by the State President by pro-
clamation in the Government Gazette/' Such a treaty will cease to be
in force after the publication of , like proclam tion that it is no
longer in force.”

it is noteworthy that the Civil Aviation Offences Act of J572t
designed to incorporate into the law of South Africa, uy way of direct
enactment, three international aviation conventions' which create the
offence of hijacking and which oblige the contracting States to exercise
jurisdiction over certain offences and either to prosecute or extradite
of. enders, '.alike the Extradition Act/ does not provide for the
necessity of any parliamentary action, despite the fact that Section 5(1)
provides that

'(e)very offencecontemplate: in section 2 shall be deem.a

to be an of fencein respect of which provision is made for
extra on by the > te in ter s of every extradition agree-
ment, as definedin section 1 of the Extradition Act (Act No.
6? of 1962), entered into with any other country'.

This omission may perhaps be explained on the basis that any .suing
extradition of such an offender would presumably be effected ' rough

the operation of the Extradition Act it self.

98. Arnold D. McNair 'When Do British Treaties In: lye Legislation?*
(1928) 9 British Yearn ok of International It* 59 at 60.

99. Act 6? of 1962.

Section 2(1)

Section 2()) (a).

Section 2 (3) (b).

Act 10 of 1972.

The Convention on Cffences and Certain Other Acts Committed on

Board Aircraft; the Convention for the Suppression of Unlawful

Seizure of Aircnft; and the Convention for the Suppression of

Unlawful Acts sgainot the afety of Civil Avia'ion.

g > o1 N R

6. Supra.



V u ities ol peace concluded with enemy powers after

the becona World War have been made applicable under South African
lunicipal j v by legislation similar to that used in the case of extra-
riition tie'w .,.s. Lie reaties of Peace Act. " provides for the tabling
of these treaties in both Houses of Parliament. ' In addition, it
provides that the treaties will only come into effect '(i.)f both

Hon".evj c. :J%1 nment have by resolution passed in the same session

approved of any such proclamation,L

-i.c third category of treaties mentioned by McNair which require
*oz 1 " implementation in municipal law some fora of parliamentary
sancfitn nmr< treatie which create a direct or contingent financial
obligation on the country. When outh Africa became a member of the
unitjrd nations, for example, and was thereby committed by the Charter
ox the nited Nations to contribute a substantial sur of money, the
allocation of the money was approved by iarliament, despite the fact
“hat approval of the Chartez was given only after the treaty had already
been signed snd notified.

The Estate >Jty.Act}¥'and the Income Tax Act{%%eferred to above,
perhaps also fall into this category in the sense that they create an
indirect financial burden on th< State by deprivin, it of taxes which
it would otherwise: be entitled to.

The Customs and excise Act stipulates the procedure necessary
to convert certain international commercial agreements14 into municipal
law, and states that

'(ft)ny amendment .ndr under this section before the date upon
which Parliament meets for the first time for the dispatch of
business in any session during whioh the Minister introduces
the Appropriation Bill, shall, uuless Parliament otherwise
provides, lapse thirty days after the end of the session of
Parliament during which the Minister introduced such Pill

The question as to whether (in Britain) larli nentary sanction is

16
necessary for the cession of ntish territory is a controversial one.

7 Act 20 of 1948.

8. action P (:) (aL

9 Section ?(3) (b).
10. McNair The u»w of Treaties op.cit. 94.
11. Act 45 of 1955, section 2b.

12. Act 58 of 1962, section 108.

13. Act 91 of 1X 4.
14 The Ottawa Agreement of 19#;the General Agree, mt on Tariffs

,.rd"rar,;i, nod in Genet . ir 1448; and theConvention on
Nomenclature for the Classification of Goods in .ustoms Tariffs

signed in Brussels in 19vO0.

15. Section 48(6).



Both Kold=.orthJd4d McNair 16 submit .hat the Crown has on unfettered

"yl " Ce*® territory by i treaty of peace at the close
AT ‘' -t c Il cede territory without the consent of Parlia-
ment in any other circumstances is doubtful.l”

" ‘Virliementtiry approval ia not required as a matter

vownc-J* for cesoion o: territory which had been acquired by
conquest or by cession and which had never been the subject of legis-
l4tion bj iara. lament. for example, 1.0 Act of Parliament was passed
when Britain abandoned sovereignty over the Orange liver Territory in I85A3,
Despite 11l;is, there h—ve been a number of treaties of cession from about
Iv K onwards where Parliarentary sanction in the form of a statute was
obtained.' These instances have led .-.chair"'t and Holdsworth” to
comment that there may b a comlituttonal convention in the making
whereby treaties involving the cession of British territory are submitted
jor the approval of Parlianeect, which approval tki the form of a
statute.

In south Africa, to date, there hat only been two instance in which
the South African Government has relinquished sovereignty over part of
its territory. This occurred when the Transkei was piven independence.
Parliamentary sanction was obtained in the fort of the Status of the
Transkei Act24 which ¢ 0 into operation on ?6 October 1976 by proclama-
tion in the Government * t t(gi The Act declared the ranskei to be
a 'sovereign and indep ndent ftritel which had ceased to be 'part of the
Republic of South Africa'. The Act provided further that '(t)he
republic of South Africa shall cease to exercis any authority over
the said territory'.?7 It should be strewed that irmnskei did net
achieve independence by mean of a treaty of cession - there was no such

treaty between South Africa and the newly-created State of Transkei.

17. Holdsworth loe.cit.

18. McNair ioc.cit.

19- This question was discussed, inconclusively, in bamoiar Gordhn>- v .
Deorair Kanji (1876) I ' Zs (P.O.), on -ppeil from the Mir'd Court
of ximbay.

20. McNair op.cit. 95%

21, McNair op.cit. 96.
22. Ibid.
23. Holdsworth op.cit. 1? -

24, Act 100 cf 1-76.
5 Proclaim lion P1J of 15 Cctober 1976 Government Gazette 5314.

26. Section 1(1)- , ) .
27 Section ! (:). Bt-phuthai ;wana gnlead 1néependénce in the aamu way
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I*.dep(..idt...e v,us granted simpl, by an Act of the South African Parliament.
sac.c. f,e.w8 to distinguish tho.«e events from the British cases
AL.cn u-ui %iih treaties o' cession and which, therefore, cannot ILa
regarded as a precedent for South African purposes.
' o _Iif Y)(*icy of Iseparate development’, the Government of
of ocuth ifries intends to grant independence to other
'homeland”' if and whenever their leaders should desire this. It weems

likely that the manner in which Transkei achieved its independence will

' er'ce icn' an that Parliamentary sanction in the form of a statute

In all the above categories Parliamentary sanction is require!
ZzI[j-P™, ynteriae» that is, by reason of the inherent nature of the treaty.
WMo actual treaties themselves do not, as a rule, contain any stipulation
f> Parliamentary aporoval as a pre-requisite for the coming into force of

the treaty.
(B) Form of Ap-royal by Parliament

Whenever the approv .l of Parliament is required for the municipal
operatim of a treaty, this approval may be given in a number of ways.
Very often, a statute is enactec. which has the effect of altering the
existing law to accommodate the provisions of th'- treaty or to empower
the State President to do rc by way of Proclamation/pC On occasion,
the statute will merely approve the treaty in question.”

Mention must elso be i ide cf the modern practices of tabling,
promulgation and proclair ticn of treat, es. Certain of the Acts
referred to above provide that measures taken by the executive officer
concerned in terms of a particular treaty must be promulgated in the
Government Gazette and/or tabled oefoiv tle Senate and the House of
Assembly as a prerequisite for their municipal entry into force.

The practice of tabling trentier aims primarily to secure publicity for

their discussion in Parliament. It should be mentioned that where

28. See, ‘or exar. le, the Aviation Act of 1962 taction ?(1) and
the Merchant ippin, Act I? of 1951, section 31-6 Iis (1),

referred to a’ wvc.
29. For example, the Treaties of Peace Act 20 of 1948, section 2(3),

referred to above.
30. For example, the Post Office Act 44 of I " A section 2(4) and (5);

the Income Tax Act $8 of 1962, section 108.



Independence /<0 granted simply by an Act of the South African Parliament.
or ves to distinguish thes? events from the British cases

,hich deal *ith treaties of cession and which, therefore, canno. be

regarded as a precedent for Jouth African purposes.

rreemogt so-icy of 'separate development', thr Government of

etujl.u ol "“outh >frica intends to grant independence to other

'homelands' if and whenever their leaders should desire this. It seems
rrl whioh eranskei achieved its independence will
bt Uoed ... . precedent and that Parliamentary sanction in ths form of a statute
' ar-.: practice w' -tr r or not a treaty of cession is involved.

In all the above categories Parliamentary sanction is required
i14-12.2.6. mr:teriae, that is, by reason of the inherent nature of the treaty.
The actual treaties themselves do not, as a rule, contain any stipulation

*>r “crliament ry approval as a pre-requisite for the coming into force of

the treaty.
(B) Form of Ap. roval by Parliament

Vhenever the approval of Parli "ent is required for the municipal
operati n of a treaty, this approval my be given in a number of ways.
Very often, a statute is enacted which has the effect of altering the

existing law to accommodate the provisions of the treaty or to empower

28

On occasion,
go

the State President to do cc by wry of Proclaration.
the statute will merely approve the treaty in question.
Mention must also be n.ue of the modern practices of tabling,
promulgation and proclam tion of treaties. Certain of the Acts
referred to above provide that measures taken by the executive officer
concerned in terms of a particular treaty must be promulgated in the
Government Gazette and/or tabled before the Senate and the House of
Assembly as a prerequisite for their municipal entry into force.V)
The practice of tabling treaties aims primarily to secure publicity for

their discussion in Parliament. It should be mentioned that .there

28. See, or example, the Aviation Act 7F of 1962 section 3(1) and
the Me-Chant ShippingAct 57 of 1°51, section 3'6 bis (1),
referred to above.

29. For example, the Treaties of Peace .ct 20 of 1948, section 2(3),

referred to above.
30. For example, the oot Office Act 44 of 1958, section 2(4) and (5);

the Income Tax Act 5CYf 1 '62, section li-o.
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v la:d on th"“ table, this generally takes place after
ulga.ion i-. the Gazette and the treaty is by that time a fait accompli.
xS ¢ Particular significance to the Republic,

ECJLIVK; may consult Parlio—-ent by -feans of tabling either before
the treaty has been signed, or, more likely, after signature and

before ratification

I required to be tabled, no formal expression
P< A, dr concurrence is necessary; neither a resolution approving
trea"’ ~» 1: 3 an Act, will be required. It is the absence of

«u — 'B-o/- 1 #*hfCh will be taken an the approval of the legislators
assembled in Parliament.

-t —las tor many years been the practice of the English Crown to
‘-'W"dE t"p ities to arliament after their conclusion. Since 1892 this
practice, in the Inited Kingdom, has taken the form of publication in
the treaty series'. In 1932 the Union Government began to publish
oouth ; fric.-n treaties in its own treaty series, and this practice was
continued after the Union became a Republic. This type of publication
cannot really be labelled a constitutional limitation on the treaty-
m<iking power it merely serves tc inform Parliament of the existence
of the treaty.

It has been suggested that the official promulgation of a treaty,
unlike publication, is an act of transformation, because although
promulgation is not the basis of th- wvalidity of the law promulgated,
it is con. idered to bring it into force, while publication is merely
said to draw public attention tc the existence of the treaty. Such
a distinction may be difficult to maintain. Publication can be seen
in two different lights; either a an essential preliminary to the
internal binding force of a treaty - this is by reference to the doctrine
that individuals must be informed of the law with which they are expected
to comply; or us declaratory, not constitutive, of the beginning of the
internal effectiveness of a treaty.

The requirerrnt that most treaties need the approval of Parijam. nt

for their municipal operation has led to support for the idea that public

Doeker op.cit. 204.

32. Felice Korgenstem ’Judicial 17 ictic and the Supremacy of Inter-
national Lawl (1950) 2°? British Yc nock of Intc-rnati, nnl Law

42 at 50-1.



. . . NdMde
o o ® L ’V
r'l !'. 1MkStOne dOCtr;-« strictly speaking, to custossry
..enwtiosni la. only, and n ,t to treaties. The reason «h, treaties
require 'tre.mformation' into municipal law is a practical one, and

not , doctrinal reason. According to Korg.net.rn” this means that

111111118S-

0.4 Do
Pegiolfi .ion beeauso, *s they are concluded by the Crown alone,

i K' 10 Beans 'or 1lhe Crown to impose burdena upon the
se. ect to yialat« for him without the concurrence 0f Parliament'.

D.1 . v 'Connell confirms that the practice of transforming treaties

into municipal law has on historical explanation dating back to the
seventeenth century - it does not have ar ideological explanation,
concerned with foreign policy belonged to the executive,
he asserted Incapacity

hembers of tote
not. to the legislative branch of Government.

o- the executive to legislate for the country by treaty was a manifestation

oi the constitutional stru ” la concerning the prerogative. The upshot of

ur.ils 3 ru e w th * the conclusion ol treaties remained a prero; stive

power, but the xerciso of t.is power had no effect internally, except

throi.rh the intervention of arliament. Even where a statute has been

enacted to ,ive effect to a treaty, it is the statute itself, not the

treaty, wlu n has the force of low.

) ,n— w~ the Cbliyution on the State to bring its Municipal

I-w  to Conformity with Treaties and tc maintain it so.

From past practice, it is possible to infer that the south African

Government takes the view that if it enters into a tre t;, engagement it

expects ipsc factx to bring its municipal law into conformity with the

3>. Morgenstern op.cit.
D.i . ( 'Cornell n—'-rr.-tional I iw 2 ed. (19/ df.



treaty. However, if it dote rot, thit fact alone cannot five rire to
- it by me other party. A variety of situations may
‘6o V'y 1"y t'¢ ratit led by an organ which is not competent

n accomplish the formality or wtich does comply with the const ..N-
tional proc,dure prescribe, or latification. In terms of the Vienna

<'1 c: MYre itiee,y; a tate may, normally, not escape

:ts international obligations on this ground alone. The Convention36
provides:

'A state may not invoke the fact that its consent to be
rouia- by ; treaty has been expressed in violation of a
Prev .sion oi it;; internal law regarding competence to
voncv, :0e treaties as invalidating its consent unless

-h. i viol :1lien was manifest end concerned a rule of its
internal le~ of fundamental importancel.

a .101; ion will be regarded as manifest it my; t be 'object;very
xaer.l co —ny state conducting itself in the matter in accordance with
normal practice and in good faith'.''

Oppenheim ' makea the consent that the matter is 'not free from
difficulty ... the security of international transactions [might] be
jeopardised ir the parties to a treaty cannot rely on the ostensible
authority >f the organs accepting binding obligations on behalf of thej
etatel. On the other hand he realizes that a negotiating State cannot
assume the function of an arbiter of controversial questions of the
other State's c.ratitutionel Ilaw. He concluo'les"X

'although a treaty ia voidable at the option of the State
concerned, if it has been entered to indisregard of the
limit -tii ns of it- constitution-1 law and practice, that

Stf te ... [waives] it. right to assert the invalidity of the
treaty if for a prolonged period it has failed to do so, or
if it TIas obtained vantage from it'.

Vppenhelnkc adds that, even where a contracting Ltote does avoid the
ft aty, it will, nevertheless, be liable for damages in cases where
the injured p rty cannot properly be expected tohave had knowledge of

the cone' tutional limitations in question.

33- Article 46.
A¢C>. Articledo (0

37. Article 46 (0.
38. L. CppcnhcimQ- crrrtional I.-i* - A . £ r ed* 0.9510



r IT ' By rri; ' t: the treaty is prooerlv ratified but

" ""irory to existing municipal la.. In thi, instance,
A ~ the treaty is, nevertheless, wvalid.
'UMi:;ts reach this conclusion by their distinction between inter-
' "tion;,! :a. and municipal la.. Sin:* the former is not concerned with
latter, municipal nor s cannot affect international norms. The
1™ J' 3 61lnil'ir conclusion by applying the doctrine of the

ouprcmncy of international norms over municipal norms.

been upheld on numerous occasions by the Permanent

Court of International .ustice. 1In its Advisory (pinion in the Creco-
— —Neir:aR Communities, the court stated that 'it is a generally
Ce ° ' e''Hfle o. .nternational law that in the relations between

Powers who are contractin parties to a treaty, the provisions of

municipal iaw cannot prevail over those of the treatyl

M. 1930 p.C.I.J., Ser.B, No.l? at 32.

42. See, too, Jurisdiction of the Courts of Danzig 1928 P.C.I.J
ler.B, No.15, at 23-6.



6 acCESSK* M TREATIES 1IN SQITTf AFMCA

theories of .ucccssion

introduction end Terminology

AV— xR , of —ua*e succession to treatise arises when one
national community transfers territory to another. This transfer may be
d variety of ways - by peaceful or violent annexation, by
cession or secession, by emancipation of subject regions or by any other
form of territorial resettlement which results in one State ceasing to
exist 0l to rule in a given territory while its pl«:ce is Viken by another.
The -tate acquiring territory from another may be described cr; the
successor Statel, the State divesting itself of territory as the
'predecessor State'.
'Universal* or 'total' succession occurs when the legal identity of
a community is completely subsumed by another. If only part of a State's
territory is lost, leaving that State's personality and "ty
unimpaired, the succession is said to be 'partial'. The unsequences of
a change in sovereignty will vary according to the degree to which the
personality of the State is affected. Thus personality has been described
as the key to the problem of State succession. This is especially true
as regards State succession to treaties because treaties generally attach
to the legal personae involved in their conclusion, tihere 'universal*
succession has occurred, the predecessor State loses not only its inter-
national identity but its legal order is rendered ineffective. As a

result, there can be no transm'ssior to the successor State of political

right# arid duties under international treaties, excep t.iose aiclL - y be
acqui.ed by devolution." However, rights and duties of a local character
are generally regarded as transmissible. With partin’ succession the

international personality cf the State is not completely destroyed and.

L. Oppenheim Interna .oral Law - A Jlreatise I ch*1 1 -
I E "hall A Tre 'tiue o"nlei”iionalLl«» ed* (1-74) 11t
Karek Continuity of States”Publlc International La. 2 el.

P.p. L'Connell 1International law I ed. (1
Kr-.air Law of Treaties (1961) o601.
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as a

0,c 7 1tUr °J .. "' $1:'CtSf:i0n has given rise to some difficulties.
f ctusl Situation wnich
° ,te 18 substituted for another in sovereignty over a

*rg,T' frjls the questions may be posed whether a State's
international rights and duties arising from treaties remain unaffected
'he change in .overeimty and whether they are automatically succeeded
o, as a natter of la., by the ounces or State. Sir Humphrey Saldock,
“pecia. Rapporteur on the tucceseion cf States end Governments in respect
"1l 1ir3t report to the International Law Commission of
the United .tions, preferred to define State succession as 'a change in
tre possession of competence to conclude treaties with respect to a
given < -rntory'." Waldock employed the term ’‘competence' rather than
r. .—ercignty' because it would cover n wider range of international
situations including international mandates, territories under trustee-
protectorates ansi maritime zones over which ihe coastal State may
exercise lirite . jurisdiction. However, in the ensuing debate on State
succession, the vi.jw was expressed by other members of the International
Law Commission that the concept of jvereignty* was indispensable to any
defmiticn cl State succession because it is intended precisely to exclude
certain situations such as those rcsultinr from a military occupation.
As a result, in the Special Rapporteur’s Second and Third Reports.

succession was defined as 'the replacement of one State by another in

*1
the sovereignty of territory or in the competence to conclude treaties
with respect to territory'. Since tf-n this definition hat. undergone
6. Charles de Vi scler Thee y and Reality in Rnblic Interraticzal low ;

7. D.P. O'Connell Site Sue:rm ion in Municipal Law and International
Law I (196?) 3-
8. U.N Document A/CN, 4/202, pare. 2(a), Draft Article 1.

9. Ckon UdokangSucceaei'rn > New States to InternationalTreaties
(1972) 106-7.
10. GAOR, 23rd Seas., Suppl. No.9 (A/72( V'-ev. 1) p.25; ''"'69 8 Ltu rat .onal

Le”al Kate-rioJds 172.
11. U.K. Docurvnt, A/CN. 4/224 .Article 1 of the DraftArticles on
Succession of States in respect of freatiee.



the
! LjanotheT' in the responsibility for
--ionar relations of the territory'/"™ A, this forred par, of the
"xoonn artlCle' che Mtt” could not be settled until consideration
the other articles .as virtually coaolete. It therefore stood over
a- the second session.
-st.ice ca a < 'er-il rule of State succession to treaties in
“rminp iaw ! ven rise to competing schools of doctrinal thought
basically, t.c m*in groups of theories have evolved. The first group
tt.mevci, a total or, at least, a large measure of legal continuity. The
secona group negatives this continuity and leaves the successor State in
'itiv.n L. le”ul vacuum, it is, perhaps, apposite to examine briefly
the general theoretical position of the law of State succession in order
thatthe past and current attitudes of the South African executive and

judiciary may be assessed against it.

in "heo:ics of Continuity
(&) The Theory oi Universal Succession

The classical writers, who evolved the earliest doctrine of State
succession, resolved the problem of political change by seizing on the
Roman law analogy of ’'universal succession* upon death. Under Rc an
law, rights erdi, duties of the deceased passed ipso Jure to his successor.
These rights and duties derived from absolute natural right and therefore
remained constant, retaining their identity despite accidental changes in
the identity of those who were from time to time their bearers,l1 ' 1In
similar fashion the personality of the State was regarded as immutable,
irrespective of changes in the identity of its agents, and, as a result

neither revolution nor cession of territory could affect the fundamental

12. Contained in the Report of the International Law Commission on the
work of its 26th Session, (19?4) 2  Yearbook of the International

Law Commits:',n.
13. Tb2 Conference was convened in Vienna from 4 April to 6 May 197°2.

14. Draft Article 2 (1) (b).
15* Grotius Do Jure ® ]11 ac Pacis II, IX, % i0,1.-.



0 C r J1 " ny:,t 1oy of that Personality. FEights and obligations
'"lowing from it .ere identified as "absolute natural rights" and were as

-h nrf -Vuv constant. Once a sovereign concluCeo a treaty in

int.ere..., .is commitments related not only to h | but to

the people through .horm in terms of his social contract, he ultimately

derived his authority. " Territory .as regarded as a f.rm of property
! YV " ecied by -hose legal arrangements made for it by the
"e 't f-na obligations contracted by the ruler in the

exercise of his public functions continued to bind the State after that

particu} r ruler "ad lost his authority.

(B) The Theory of Popular Continuity

r 20
.nia thesis developed som time after the theory of universal

ou cession c me into vogue and, while it aimed at legal continuity, it
achievel considerably less t n that attained in the fon-er theory. The
Jdj.fferentiation between personal and public obligations of the ruler
emphasized by th ueory of universal succession was here replaced by a
distinction be . social and political commitments. When a change in
sovereignty occurs, recording to this theory this involves no more than

a change in the fictitious element in political organisation, leaving

the real element intact. As a result, commitments of a political nature,
such as treaties, which attach to the element of sovereignty, will lapse,
while obligations of a patrimonial nature, including economic and

juridical matters, which attach to the social fabric, will remain intact.

(C) The Theory of Organic Substitution

21
The theory of organic substitution had its roots in the late
nineteenth century in Germany in toe work of Von Gierke and his theory
of corporate association. " Von Gierke postulated that as the State is

no more than the ultimate social organism, the solution to the problem

16 . D.p. C Xornell op.cit. 9.
17. Grotiuo op.cit. XIV, 1,2.
18.  Ibid. VIII, 4.

19. Ibid. XIV, 10.
20. See D.P. C"Connell op.cit. 11 for details.

21. D.P. O'Connell op.cit. 12-1) discusses this theory.
2. Von Gierke Die Genossenschaftstheorieund diejjcut”che
Bechts rechung (18$?) 809-90)



orjt-ne accession is the sM, ,, a ...Id b. , the ev,nt of tfee

"o In' cth*r 80ci*1l grouping. .ocial organisms, unlike
1 HGE ten disappear on death. Although its identity

'* ;°rt ,1lth the <eetn’cti™ of it, hard core of Itfe, the organic forces'
teat previously governed it remain u affected. All the property belonging
P o0.e organism pass to the new orraniea as a single

entity.

1''St foments ox Von Gierke's tbeoie to the question

w.C. . o0 ohereby extending the theory of universal succession,
be. 1vc i vnet once a atat* is superseded by another, the factual elements
tople we, ntery are integrated in a new organic being. The problem

l,@ 1,110 ° - distinguishing those: legal institutions which attach to
the factual elements and therefore survive the change from those which
attach to the organisational elements and do not survive it. He concluded
w. ;t when a otate came into existence by secession or separation from tt.r
p.trent  State, it remainedboundby eK the treaties of the predecessor
otate except ‘or treatiesof anexplicitly political nature, such as
treaties of alliance and guarantee.

It may be seen that Huber*e theory was not very different from the
original theory of universal succession, and, indeed, Huber has been
regarded as the most influential advocate of the universal succession
theory during the second half of the nineteenth century. Nevertheless,

C 'Connell comments that thie theory is different in that

it offers a new explanation by denying that there is either
succession of bearers in an identical legal relationship 2f?
cr a juridical continuity in the bearers themselves 26

and argues instead for nsubstitution in respect of bov.b

bearers and their rights and duties. The successor State
takes over nothing; rather it absorbs the factual situation
brought about by the predecessor’s legal commitments and
substitutes itself in the juridica* incubus deriving from the
previous life centre and e-bodied n the organic structure of
the integrated society....(T)his me ns that the successor
State takes over all the rights and duties of its predecessor
save those which are essentially political «

22. Gkon Udokangop.cit. 1,i4.

24, JJ.P. C 'Connell op.cit.
25. As occurs in the theory of universal succession.

?6. As occurs in the theory of popularcontinuity.



oelf-abneKotion

The theory of eelf-abnegetion”® dev.,op,d by the juriet
the tUrn °f the cent,., .28 J-lltnek't solution
protl,.! of State succession in premised in his general theory

0! international la. according to ehich the State, cither in the exercise

° "

r
.chaviour towards other States in terms of international law. Successor

rn act oi auto-limitation, agrees to re.~ulate its

A YWhi tht* commitments of their predecessors through this
proce. s of telf abnegation. Formally, the new State is free to inherit
M atever rights and obligations it chooses, but, in fact, the
nr* Jtate in its ow®% self-interest will not materially disturb the pre-
nt. gl order. It can, therefore, be seen that this theory, like
* previous positive theories of State succession, places the emphasis
on continuity rather than disruption, although in this case the legal
bonds of continuity are based on the tacit consent of all interested

parties.

Cii) Negative Theories

Introdaction

In the late nineteenth century negative theories of dtate succession
be n to emerge mainly because it soon became apparent that the practice
of newly emergent States d.d not accord %$ith the theory of universal
succession. Unfortunately, the negative theories represented a rc-iction
to the theory of universal succession in particular and, as a result,

went to the cpposite extreme and denied all the major premises of the

earlier doctrines.

(A) The 'Clean-slote* Doctrine

In ten/s of the 'clean-slMe* doctrine, law is an exp eecion of
sovereign will and is dependent for its survival on the continued
existence of thit will. 1Inee a ch ngc of cvoreignty occurs tgés will

lapses and, as a result, the legal order of a State collapses. The

27. 0O'Connell op.cit. 14-15.
28. Jellinek A,)Kemeino Staatnlehrt (1900)} O'Connell ibid. citea the

1960 reprint of the 5 ed. (1960).
29. D.P. O'Connell op.cit. 15ff.
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-evertig.ity of the predecessor State over the 'lost* territory is
'I' M dcu3i is created between the expulsion of one
L *11R "" thc creation of another.50 Any succession that in fact
ocr rs does so only by virtue of ,in act of will of the successor State.>"
'rri'c 'glieri, one of the proponents of Iho ’elean-slatel
3 “c.viiow] edged that successor States have often accepted the
'mwr,'Aty obligations of the predecessor Staten, but has. maintained that
was pure y voluntary and based on considerations of
equity, convenience or political interest. He insists that 'there is no
& rt..il ta. ot iif which obliges the annexing State to take upon itself
lhc Juridical consequences of acts of the extinguished State'.5"
Mjefr*if nty n> such is not transferable and neither it nor territory can
he thc oojec ol u-signmvnt. Thus the 'clean-slste' proponents argue that
tne notion Of etate succession is fallacious and if any continuity of
" r’e Ms ;n: obligations dor3 occur in practice, this is entirely

attributable to extra-legal factors.

(iii) i'adern State Theory and Practice

The two extnr e positions exemplified by the positivists and the
negativists do not accurately reflect the views and practises of newly
independent Jtatee. The doctrine ol universal succession has been widely
rejected by legal theorists and by St ites because the analogy of State
succession with the universal succession of Reman law is no longer a
tenable proposition as the rights and duties of individuals are not
properly comparable with those of States. furthermore, theories of
succession basing themselves on the continued identity of the absorbed
territory are thought to be incorrect in ascribing to the territory
ufter a chan "e in sovereignty the capacity to retain rights and duties.

On the other hand, the Iclean-elatel theory in its traditional form

4
nas itself come under attack. As Keleen has noted, even if territorial

>), D.P. O'Connell Th.-Law cf -tate .uccecoion (1956) §.

51. Ibid.
'2. Cavaglicri 'Regies tenerales du Droit de la Pave' (1929) 1 Hieanell 311

3 L.P. O'Connsl1ll State .uccesoion in Municipal >.aw and International
Law" I (1967) iSfth

34. g. is,n 'Theorie (envrale du Droll Intern tional Public' (195) 4
Recue 11 121.



tang , -Aulvo lepiacemento oi sovereignty, international law may,
.leverin' , attack to them legal consequences, including the consequences
of a juridical succession. 0*Connell adds by wa' of definition that
sovereignty connotes a supreme legal competence within a particular
territory an : that, therefore, a change in sovereignty implies nothing more
than the substitution of one such competence for another. While the
successor State does not in any way lcontinuel the sovereignty of its
predec t-tsor, this does not necessarily imply that the successor State is
altogether free of responsibility for the acts of its predecessor because
one cannot simply pretend that the territory in question ana its
inhabitants disappear when a change of sovereignty takes place. As a
result, it 1i. generally accepted that certain treaty obligations may well
devolve on the successor State. ¥ The traditional position of the low
on State succession to treaties 1i. , perhaps, best expressed by Lord
McNair:

IThe general principle ic that newly established States which
do not result from a political dismemberment and cannot fairly
be said to involve pclitioal continuity with any redecessor,
start with a clean slate in the ratter of treaty o ligations,
save in so far es obligations may be accepted by them in return
for the print of recognition to them or for other reasons, and
except as regards the purely local or 'real* obligation of the
State formerly exercising sovereignty over the territory of the
new Statel.

The modern approach to State succession to treaties, as evidenced
bv State practice, seems to be far more pr <gnxitic than the ririd and
confining theories of the eighteenth and nineteenth centuries, but it is
well ni?h impossible to extract any single xule of State succession from
the anomalous and inconsistent conduct o; States. wvn ore banl, it
has become increasingly apparent that newly-independent éetateo, especially
those on the African continent, have recognized the need for some legal
continuity at least, if they are to achieve any appreciable degree of
internal and international stabi'ty. On the other xind, there i no

doubt that these newly-inde).mdeut St too do not reg rd themselves ms the

55. D.P. O'Connell op.cit. 2t e«

56. Oppenheim op.cit. 1';~e
37. McNair loc.cit.
38. D.P. I'Connell op.cit. .



10 *ne treaty obligations of their erstwhile colonial
r e contrary, they have felt free to choose whether to
P rev c. trerty commitments. Th cesirability of securing
" ~ " obligations by new litotes does not and cannot diminish
—x.* i..nee of vhe factor of the parties' intentions in determining
1 B "l -0'""-'es will survive the change in sovereignty. ’ These
"'n ..-Hm, i,o. hinge on legal considerations but rather on economic and
joiitif.i, factors with the result that whatever succession has taken place
has been haphazard and at random. This clement of intention and of
B u cliuice *? been enshrined in the raft Articles on the Succession
°i. .tates in respect of reatiea prepared by the International Law

Commission, Article IS of which provides:

'A newly independent '">iate is not bound to maintain in force, or
to become a pnrty to, any treaty by reason only of the fact that
at the date of the successlon of itate.; the treaty was in force
in respect of the territory to which thv succession of States
relates' .0

The United Nations Conference on Succession of States in respect of Treaties
net in the Hcfturg in Vienna from 4 April until 6 May, 1977. Altogether
eighty-nine 3t tea participated in the Conference, although, unfortunately,
South Africa was not one of these. The Conference had as its main working
document the Report of th. International Law Commission on the work of its
26th Session, Chapter 2, as weil as the commentary on and text of the

Draft Articles on Succession of it tec in respect of Treaties prepared

by the Commission. Draft Article 15 was adopted by the Conference which
thereby gave primacy to the 'clean-slate* principle as the operative
principle for succession of newly- independent States whether ex-colonial

or formed fron two or mere territories. 'Clean- late' in its modern sense
has a slightly different meaning from the traditional use of the term where
it meant that a State succeeded to none of the treaties of its predecessor
in title. 'Clean-slate’ if, tod y a metaphor for the principle that a
newly-independent State is not obliged to succeed to treaties of Its

predecessor t te; however, it iay »2ect to succeed to most of them.

39. Okon Udekang op.cit. 140.
4C (1974) 2 Yearbook o:the Inteinntional *aw Commianion»

41, Or 'tabu!, rasa'.

42 . Ine notable oxer .fon to this freed, oftccyon to ucceed,
;1,0 1 roved by the Conference, 1lie; inDraft article 11 which
provides that . succession of States does not affect boundaries
established by treaties or obligations and rights established by
treaty and relating to the regime of a boundary.



thi. ,p.j. , the enthuoi.iBvic adoption by the Conference of Draft

" élier.ced the astuteness of the two Rapporteurs who had handled
"Vt-jcct in J< Commission, namely. Sir Humphrey Waldock and, after him,
AY Nrlr' 3 2 'ilat® both of whom had discounted the principle of continuity
v,/,.<h har. been favoured by many authoritative west.rn commentators, notably
Irolessor j.h. O'Connell and his colleagues in the International Law
eBSOciation and substituted : .tead the Iclean-slatel principle in its
modernized application.

it h-'s been noted by one authority '* that in practice a 'treaty-
vacuum rarely arises. Two devices have repeatedly been ucvd by nvwly-
independent States to secure succession to treaties entered inti- on their
behalf by their predecessor St.tea, nemely, devolution agree!ents and

unilateral declarations.
(?) Devolution A Jkef ments

Devolution agreements were widely used by ex-Briish territories
on attainim independence in order to secure succession to treaties in
*cneral. These agreements concluded between predecessor State and
successor State provided that treaty rights and obligations of the
predecessor State should be assigned or should devolve upon the successor
State.

The earliest devolution agreement was a formal treaty concluded
between Britain and Irag in 1931, which provided:

'The High Contracting iarties recognize that, upon the entry
into force of this Treaty, all responsibilities devolving under
the Treaties and Agreements referred to in Article 7 hereof "/
upon His Britannic Majesty in respect of Irag will, in so far as
His Britannic Majesty is concerned, then automatically and

hi. ire. for example, BEOConnell 'The lresent oiat. of the
State .Succession' Th« Present : ,e of Internotionnl law (19, ) 331.
44. J. Kervyn Jones 'State Succession in the Matter of Treaties' (1947?)

24 Hl'itioh Yearbook of lateinaticra!jf-w 50 at 373.

45. This wat not, however, the position with Central and East African
ex-British territories which preferred to utilize unila oral
declaration: instead.

46. United Kin dom Treaty Series No. 15 of I<x'le

47. The responsibilities referred to were the Treaties of Alliance
between Britain and Iraq of 1922 and 1, f£.



cor-iptetely come to an end, and that such responsibilities, in so

ar -hey continue it ell, will devolve upon His Majesty the
King of Irag alone.

A

;- —'ecogni ed that all responsibilities devolving uoor
his Britannic lajesty in respect of Irag under any ether inter-
notional instrument, m so fer ns they continue at all, should
similarly devolve upon His Majesty the King of Irag alone, ar.d
the High Contracting Parties shaii immediately take such utepe

as may be necessary tc secure the transference to Hie Maj< nty

the King of irag of these responsibilities'.

*he devolution agreement between Britain and Tordanf' was couched
in similar terminology. Both agreements were simple and .irect in their
approach to the problem of State succession to treaties, and wore manifestly
intended to secure a devolution.*' However, a number of later devolution
agreements used much more ambiguous and vague terminology.” A typical
example of this latter type of devolution agreement is that entered into
between the Governments of Britain and Malaya in 1957.'51 This agreement

provided:

1(i) All obligation: and responsibilities of the Government of
the United Kingdom which arise from any valid international
instrument are, from 31 Au ust, 1957, assumed by the Govern-
ment of the Federation of Malaya in so far ae such instruments
may be held to have application to be in respect of the
Federation of Malays.

(ii) The rights and benefits heretofore enjoyed by the Government
of the United Kingdom in virtue of the npnlic tion of any
such international instrument to or in respect of the
Federation of Malaya are, from 31 August, 1957, enjoyed by
the Government cr the Federation of Muiya'.

The above example of a devolution agreement shows how difficult it ia to
interpret and :pply the intentions of the contr; ctin, ot .tea in this
regard. Some of the questions posed"'" include the following: Khy are
eobligations end responsibilities' and 'rights and obligations' dealt with
disjunctively'/ fhy is the term 'which ariee from any valid international
instrument' mentioned only in paragraph (i) and, in any event, what is the
precise meaning of this phrase? Why is the expression 'in so far as such

instruments may be hold to have application to ... Knloya' confined to

48. United N-.tio.TA Preaty Series vol.6,

49. d.P. O'Connell 'Independence and Succession to Treaties' (1902)
j8 British. Yearbook of Interneticnal U~ ~4 at [1°

s'sar

.w.r Treat? ie» VOJ ©~ e* 1



"3 'Sri‘i whlle the expression 'in virtue of the application' is
ra->1 Who 1s entitled to 'hold' whether such instruments
mentioned in paragraph (i) 'have application'? From this it is clear

o..uvion nficement, if not clearly and deliberately worded, may

C't ror''e gs regards succession to treaties than it purports to
solve.

—'ter..< t.%e manifest ambiguities present in the later devolution
‘Wr.v., at, xn paiticuDir, many writers have contended that they are not
dvOi.<i uf eux practical and legal effect. The intention of the predecessor

Jn entering into such agreements is clearly to divest itself publicly
of all rights and responsibilities vis-a-vis the successor State as well
ao to a? ign these rights and duties to the latter. Whether devolution
agreements have ever achieved this goal is uncertain but the agreements
might we.i have the effect of absolving the predecessor State from ensuring
th’-l its lonrer dependency complies with the treaties in so far as they
apply to the dependency after independence. Third -states will, at least,
be put on notice particularly where the devolution agreement is registered
with the United Nations and subsequently published by that body.'''’
A.P. Lester'54 would take the matter still further by stating that once the
devolution agreement has been registered with the United Nations’55 it is
regarced as binding in international law. It is doubtful whether the mere
fact of registration would today be sufficient to render a devolution
agreement absolutely binding on the parties, especially in view of Ir.: ft

Art' cle 8(1) of Draft Articles on Succession of States in respect of

Treaties which provides:

*The obligations or rights of a predecessor State under treaties
in force in respect of a territory at the date of a succession of
States do not become the obligations or rights of the successor
States towards other States partes to those treaties in
consequence only of the fact that the predecessor State and the
successor State have concluded an agreement providing that such
obligations or rights si ill devolve upon the successor State'.

(Italics supplied.)

=X K J. Keith 'State Succession to Treaties in the Comnrwe-.2th: Two
Replies' (1964) 13 International and Comparative Law Quarterly 1441

at 1442—. .
~ A P I ater 'State Succession to Treaties in the Commonwealth' (1963)
12 Tr,irrational and Comparative Law quarterly 475 *t 50-.

« ,nd it would aopear that all devolution agreements concluded before

1967 "erc so r.gi tercd: D.P. C"Connell
Municipal law and International Law op.cl-. .



tr.illy; i, il<suzoned in this Article of the effect of registration
-n.tcc, Nations, it ic unlikely that registration alone would

ixice -o Let around the implications of Article 8(1l), especially in
-i'.w o> t.L t.,at either the predecessor State or the successor State

y 'er ..le agreement. It would appear that apart from conclusion
and registration of the agreement, there must, in addition, be some other

cn vhe part of the successor State which proves its intention to abide
by ohe  comn: ofthe devolution agreement and to succeedto treaties. While
any ambiguity in the terms of a devolution agreement is, perhaps, deliberate
an . designed to afford an escape when politically justified,'l” it could b=
argued that once the devolution agreement is made pu lie it constitutes a
serious statement of intention of the parties concerned and, in tne light
of the recent statements of the International Court of Justice in the
Nuclear lasts Q%E'?7 other States, particularly those whose interests
might be affected by the agreement, may be able to rely on its terms and
hold both the predecessor and successor States to their word; for, as
noted by Keith,§5 devolution agreements ’demonstrate that many newly-
independent States consider that they remain bound by at least some
treaties [and] the parent States must also have this view’. The existence
of a devolution agreement permits at leaat a presumption of continuity to
arise.59
The possible effect of devolution agreements on third States who were

not parties t, it is still a ratter of dispute. McNair, in referringto
the alleged intention of the devolution arrangements between India and
Pakistan to achieve a transmission of rights and duties, describe! 4
third Slate’s point of view by stating ' that

it is by no means certain that de jure the desired effect has
resulted, apart from purely local obligations (T)he arrange-
ment is an attempted novation and assumes the consent of the
other parties to those treaties; it is not difficult to imagine
circumstances in which a State might be quite willing to contract
obligations of a certain character with the old India out not wi.r.
the new India or [ nkistan alone ,

r6 n J c’Connell ’State Succession to Treaties in the Commonwealth: Two

T . (1564) 13 Intern-Tlunal md Comparative Law Quarterly 1441 at
1451.

5 zZ1l 1 "f Internatior.al Law 521 at 540-1.

59. uwi" T~ TT "ite ::ur”jnn in Municipal>w and Intern®ipnal L3w
op.cit. 365-

60. McNair op.cit 650.
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The general principle to be applied as regards the applicability

" Ire<Wies in international law is pacta tertiis nec nocent nec
61 -

14 Third States which are not parties to the -levolu:ion

agreement will not be bound by its terms unless they have acquiesced
therein. lihu Lauterpacht suggests c¢ that t; ird States may regard the
devolution agreement as an offer by the new State to remain bound, subject
to certain conditions and limitations, by the commitments of its pre-
decessor State towards the third State. If tae trird State accepts this
offer, a new. unwritten treaty will, in effect, be '-"®ated in similar
terms to the treaty origrnally conclude i between it ad the predecessor
State.

As all devolution agreements are lodged with the Secretary-General
of the Unitea hations, third States will usually be served with formal
notice of the intended assignment of treaty rights and obligations. If
the third St'te acknowledges this assignment, the devolution agreement
will most probably result in a novation of treaties. If it dots not
formally acknowledge the assignment but nevertheless continues to exercise
rights and to discharge obligations under the treaty, a novation may be
implied. The real problem. &y Professor D.b. (1,onneil ees 1>» arises
when third States simply do nothing it all. Can a presumption of novation
ever arise in such t case? In the majority Jjudgement in the Reservations
to the Genocide Convention <case. ' the principal judicial authority cn
tacit consent, the Court held that great allowance must be a aie for tacit
assent to reservations by which the author of an ’incompatible reservation’
may be regarded by the other signatories as 1 party to the treaty. ne
implication is that if a signatory does not aicfe to oe committed to rights
and duties wvis-a-vis the reserving State, it must make some objection to
the offending reservation. The majority of the Court therefore concluded
that an implied right of reservation il possible and that a vinculujg.”uri3

:*y be created with non-objecting parties. O'Connell ' concludes from

L7 La.

Ixvy op.cit.

Ibid.
1951 I.G.J. Reportb 15.

D.. . ClConnell op.cit. '7%e

*nd International



incompatible reservations to a treaty are concerned,

ANY \

tacit consent, and a similar situation is entirely

no.ivabj.i.,l, »>: erds silence by third States in the face of a devolution
agreement.

1 ~ “ntic.iet on Succession of States in respect of mreaties

tcta., .avoid the problem of both express and tacit consent by third

-t .tco to uew vution agreements. .'he Draft Article in question does not
Iv,™ rf :"ec" ne pos sibility of third States acquiescing in a devolution
agreement between a predecessor and successor State although, presumably,
this acquiescence must have been implicit in the very provision for
devolution agreements itself. It is interesting to note that while the
comparable Draft Article found in the Special Rapporteur's Second and
laird Reports does at least make mention of the possible relationship
between successor States and third States,7' the final draft eliminates

all mention of third States. It simply provides that 1(n)otwithctanding
the conclusion of such an agreement, the effects of a succession of States
to treaties which, at the date of that succession of States, were in force
in respect of the territory in question are governed by the present articles'
It would appear as though this omission was deliberate ind aimed to avoid
the difficult questions raised of the rights and obligations of third States
arising out of a devolution agree ent. As it stands, Draft Article 8 is
unsatisfactory in that it achieves nothing more than a bare denial that
successor States are bound in a treaty relationship with third States. It
irnores the fact that devolution agreements have had a direct effect on the
attitudes and behaviour of States and the United Nations. First, they have
been referred to by u.any successor utates in lodging decisr. lions cf

succession with the depositaries o* multilateral treaties, wnich f. .-e

{/f. As a l :quel to the Court's decision, the oecretf.ry-General of < .e
United Nations, by resolution of the General Assemblyabandoned
the practice of the League of Nations of enquiring of all parties
whether they assented to o reservation. It adopted instead the
policy of merely communicating the reservation to the other
signatories: D.P. O'Connell loc.cit,

68 . See Draft Article 8 above.
69. U.K. Doc. A/ON. V22 % Draft Article jU) end (2;.

70. Draft Article 3(2) provides that e¢.hen a predecessor and a
successor ..tate conclude such ft devolution agreement, the ofc..c. tions
and rights of the successor State in relation to th.ru states under
arv treaty in fore, in respect of its territory prior to the
succession ere governed by the -revisions of the present articles'.
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in turn, accented these declarations. econdly, they have influenced
ihe practice of the Secretary-General cf the United Nations .ho, in a
SU Jry °' hiS Practice as depositary of multilateral treaties, has
t" ird7)Or'='nce of the provisions set forth in the devolution

L A Cc obI”Ga“ions arising out of multilateral agreements
previously applied in the territory of the new State. The Secretary-
vt Pel forming his functions as depositary, has paid the closest
"] e c-ausee...l” Thirdly, devolution agreements have been
r ,o,zed to by the nited States of America as the explanation for listing

British treaties against the successor States in its treaty lists/" which

-hews fat. third States do attach validity to these agreements.

(o) Unil3lersl Declarations

An alternative method of succession to treaties pursued by many
newiy-independent States' consists ir. the issue of b declaration that
treaty relationships will be maintained for a limited period during which
the new State will decide which treaties, both bilateral and multi-lateral,
it wi hes to continue indefinitely and which to discontinue altogether.

One type of unilateral declaration is that made by Tanganyika in 19t>1
after it had declined to conclude a devolution agreement with the United
Kingdom N4 The declaration, dated 9 Dec, her, 1961, that the Government
cf Tanganyika sent to the Secretary-General of the United Nations,has

become known as the Nyerere doctrine' and clearly reveals an intention
nn

to succeed at least in the interim, it reads:

'The Government of Tanganyika is mindful of the desirability of
maintainir .to the fullest extent compatible with the emergence
into full independence of the State of Tanganyika, legal continuity
between Tanganyika and the several Dbates with which, through the
actions of the United kingdom, the territory of Tanganyika was
prior to independence in treaty relations. Accordingly, the
Government of Tanganyika takes the present opportunity of making

the following declaration:

As regards bilateral treaties validly concluded by the United
Kingdom on behalf of the territory of Tanganyika or validly applied
or extended bv the former to the territory of the latter, the
Government of Tanganyika is willing to continue to apply within its
territory on a basis of reciprocity, the terms of all such treaties

?1. D.P
2= paragraph

133.
D.P. O'Connell loc.cxt.

6*7.



i-n'v ""hr'M'L 'Y -rdk'nyi'-.a ic cor cious that the above declaration

Inn'll t* to uilatcral treaties cannot with equal facility be
r-XAV “/'..u”"ll9tdteral treaties. A; regard: these, therefore,

-\~ ."c” InY' L ° eangaryiKa proposes to review each of them

A (o] iodica'* to the depositary in each case what
Vv, " washes to take i. relation to each such instrument -
whc!' confirm,ti@n of termination, confirmation of succession
a“cc .,oion. During such interim period of review any party to
a 1M ‘aterii treaty which has prior to independence been applied

("' extended to Ianganyika may, on a basis of reciprocity, rely as
(gainst Tanganyika on the terms of *;uch treaty'.

a r.eque to this declaration, "mganyika during the course of 1962
informed the Secretary-General of the United Nations that the rights and
obligations o: *.re United Kingdom in respect of "anganyika, arising cut
of 42 international instrumenta relating to GATT, were to be considered
as the righto an: obligations of Tar. atiyikn as from the date of independence;
that T nganyika considered itself bound by the i7?46 Convention on the

rivileges and Immunities of the United Nations; rd by the 1947 Convention
the Privileges and In.-r.nit; -B ol tie Specialized Agencies,

The Government of Tanganyika's own interpretation of its unilateral
declaration wer. that all personal treaties lapsed after the expiry of the
two year ptric land only re I treaties » re succeeded to. By real tre -ties
it understood boundary and communication treaties. Despite this, on
31 December, 1964, the Tanganyikan Cabinet, after resolving to continue
all extradition treaties and certain judicial assistance treaties, wrote
to the ether signatories mentioning that, as these treaties h'-i lapsed
pursuant to customary international law, it would be necessary to agree
to their revival. All the other signatories agreed to revive them. C

It nay be noted that on 2 July, 1962, the permanent representative of
the United Kingdom to the United Nations, followin the unilateral declara-
tion sent by Tanganyika to that body, sent a disclaimer of responsibility
to the Secretary-General which was circuit ted among member States. This

disclaimer provided that as from the date of Tanganyika becoming a sovereign

70%* anvika Parliamentary Debates (Hansard) National Arocsbly, 1st

OR

. seB”on] 11 v.m, 196.”. col.26? ,, cited bj D.P. O'Connell op.cit.U6.

80. D.P. CConnell op.cit. 116-7.



id, .rendent Suite, tue United Kingdom 'ceased to have the obligations

vie® 'Jimerly had as the authority responsible for the
administration of Tanganyika*.”

g?ado fv.iintu independence in 1962 it elected not to sign a

'U -Freement with Great Britain but, instead, to follow the
st "Ynhanyika. The Ugandan Government sent a unilateral
r't1r lie -rcretary-General of the United Nations which was

circu“at... 1 b, the latter to all member States. * This was followed by a
diodaj.no o. responsibility sent by the United Kingdom to the Secretary-
ueneral , which was duly circulated by him among member States/'s The
Irundai. ue,»r: .tion is substantially similar to the Nyerere doctrine,
although. in Ugandalf Case the period of review if fourteen months, both
in respect ol multilateral and bilateral treaties.

By 51 Deci 'her, 1976, the Ugandisn Government had completed the
examination of most of its treaties. The Ugandan Cabinet resolved to
continue all extradition treaties and wrote to the other signatories
inviting them to treat the exchange of notes as constituting new agreements
on the same terms as the old. It confirmed some judicial assistance
treaties but rejected all commercial and consular treaties. It decided,
in addition, to accede to all multilateral treaties. ' The Ugandan Govern-
ment adopted the policy that, pursuant to its unilateral declaration, all
treaties which had not been revived by exchanges of notes had lapsed, and
it notified other signatories only when desirous of continuing a treaty
relationship. This procedure followed by Uganda differed from that of
Tanganyika in that, while Uganda entered into correspondence with another
signatory only if it wished to revive a treaty which, according to its
declaration, had lapsed; Tanganyika wrote to all signatories advising them

whether it wi aed to revive a treoty or not.

8l . 9 December, 1961.
8 Kattri Is on Succession of States U.K.Doc. ST/LBC/SIR. B/14 (%96 -
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83. Ibid. 179.

84 he text of this declaration is set out in r<®tcri.'ils on v-ucce.'-nion
of St-ittr, op.cit. 179-50.

83. Ibid.

86. D.P. CConnell op.cit. 117.
87. Ibid.



c® J°r 1 'ir to thos6 of Tanganyika and Uganda have since

been ir-dy by the Governments of .etswana, Lesotho, Nauru,
Kenya and i

V' 'tb"0er’ —'?d4, the Lambian Government issued a unilateral
declaration to the Gecretary-Genera] of the United Nations with the
0, circulated among member States and specialized agencies
of the United Nations. The Zambian model, % which has subsequently

jvllll 4 ,y bur::aal6, Guyana and Mauritius/' differs somewhat

the i'ty.j.en doctii.no in th t while it acknowledged that 'many
trea,y rights and obligations of the Government of the United Kingdom
ir. respect o©o; Northern Rhodesia were succeeded to by Zambia upon
vn iependencc by virtue of customary international law' it feared that

1 1 co - have lapsed in terms of customary international
lu.v £J that, t-erefore, ’it eteams essentia* that each treaty should be
subjected to legal examination'. The Zambian declaration, unlike the
. fe docir:.ne, did not set any time limit for this examination
process, merely proposing that once the examination process was complete
the Zambian Govnrnn -nt would eindicate which, if any, cf the treaties
which may have lapsed by customary international law the Government c
Zambia wishes to treat an having lapsedl.

Uncer the second ind third drafts of the International Ley Commission's
vraft Articles on Succession of States in respect of Treatiesoﬁb
unilateral declaration, whereby a successor :late communicated to a
third State its consent to the provisional application of a treaty pending
a decision with regard to its maintenance in force, modifir ition or
termination, would result in the treaty continuing 'to apply provisionally
ts between the successor State ari the third State unless ... the treaty
[cornel into force automatically '; between the States concerned under
general international law independently of the declaration or the
application of the treaty in relation to the successor -'tate would be
incompatible with its object and purposel. The onus was placed on the

third State to object to the continued application of any treaty within

88. Harris op.cit. 628. .
go. Contained in (1969) 2 Yearbook of the International Low Commission

64, text reproduced Hurris op.cit. 629.

%€. Ibid.
91. U.N. Doc. A/CM 4/224.
92. Ibid., Draft Article 4(2) (a) and (b).



receiving such notification of provisional application
irom tsuccessor State. While this Draft Article cloaks'unilateral
declarations with substantial, rf only temporary, validity, the same
"aj about the comparable Draft Article 9 of the latest draft
il tne United Nrtions Conference in Vienna earlier this
1 "article birrply provides that neither the successor State
" v0 treaties of the predecessor State will becozt'e
to @l if,.; Ilouo or rights in consequence only of the making of
riji "’ decl.ir...tion by the successor State providing for continuance
m force of treaties of the predecessor State in respect of the territory
ol the successor State. Instead, 'in such a case [namely, where a
unilateral declaration has been made] the effects of the succession of
States on treaties ... are governed by the present articles’.9" One
interpretation of Draft Article 9 is that while it recognises that the
B :fywt-s1, tc principle is not to be prejudiced in any way, it neverthe-
less recognises that the right of the successor State to opt in to
treaties to which it desires to succeed is not wholly a unilateral
exercise which it can perform without regard to the attitudes and
consent o'* the other treaty parties. Nevertheless, by itself it accords
little if any binding force to a unilateral declaration. This is tc be
regretted especially as it is difficult to see how a unilateral declaration
made by a newly independent Stale ir. the exercise of its sovereign
independence could be regardeu as tainted by the former colonial relation-
ship and th< refore suspect, as, perhaps, are .evolution agreements. In
mitigation of such harsh consequences, Draft Article 9 should be read
together with )rsfi Articles and 27, which relate to the provisional
application of multilateral and bi’steral treaties. The general rule
as regards multil teral tre tics would appear to be that

*(1ijf, at the uate of the succession of States, a multilateral

treaty was in force in respect of the terr.tory to which the
see-eion of States relates and the newly independent State

gives notice of its intention that the treaty should be applied

93. Ibid., Draft Article 4(f) (c). Draft Article 4(3) went on to
list five instances in which this provisional application of

the treaty would terminate.



uonlv ',rnv'/f 111 ret.pect of its territory, that treaty shall
Ayrn * 1f .°na oe; Woen the newly independent State r.d
expressly no agrees or by reason of its conduct
having so agreed....[However this rule

T, , % J;'1 x— xM appear, from the treaty or is otherwise
A“L'Ee - ti" * the application of the treaty in respect of
> 12%'ePfrdent State would be incompatible with its

J " Y 'Plirt'de cr would radically change the conditions
tor the operation of the treaty*. 96

latid itcil treaties which, at the date of succession were in
force or were being applied provisionally to the territory of the
successor 1itate, are regarded as applying provisionally between the
successor State and the other Mate concerned if they expressly so
agree or 11, by reason of their conduct, they are to he considered as
hav..u* agreed to continue to apply the treaty.' In this way a unilateral
ieclaration loilowed either by express or implied approval of third States
ev.rticf- to the treaty in question would provide at leas‘' provisional

maintenance in force of ouch treaty.

Conclus ions

frotr the trends which emerged at the United Nations Conference o
Succession of States in respect of Preaties, it would appear that any
Convention on the subject will have as its central focus a modernized
version of the 'clean-slate’ theory, sothing will be allowed to derogate
from the rijlt of newly-independent Sovereign States to decide for them-
selves which bilateral and multi 1l teral treaties will remain in force in
r Ject of their territories. At the dame time, however, the basic human
desire for stability, reflected in the practice of concluding devolution
agreements and, more recently, in the growing number 0f unilateral
declarations, suggests that the dominant attitude of newly-independent
States has been and will continue to retain many treaties in force.

There ir an awareness amon-% successor States that not all treaties con-
cluded on their behalf by their erstwhile colonial rulers are per se

to their detru. ant. The practic 1 application of the 'clear.-slate’
theory involve: the successor St'tc in both a ivnr tagea and disat. ” tages.
On the one hand, the sovereign independent status of the newly-independent
StMe cannot fail to be enhanced by granting it a completely free choice

in the matter of succession to treaties. In addition, at the psychological

96. Iraft Article 26(1) and (3).
97. Draft Article 27.



'tiv' 1" L 1v%"e 0- government it is beneficial that each and every
tie”ty be i“considered by the new government, for only by this process

Ai-I1 the succvoaor otate become "/ally aware of its potential international
n*ht.i Hiu cl .if.-tiocs and by so doing obtain not only the maximum

a v i age to itself but contribute .ts share towards the advancement of
the international community. On the other hand, th' Iclean-slatel theory
will certainly involve any newly-ir.dependent State in a vest amount of
work. s the law stands at present, the State will be obliged to consider
all As treaties, and, once it has decided to continue with a treaty, it
still remains for th< State to obtain the consent of other parties to the
treaty, 1ihe whole process therefore becomes a slow and tedious task,
especially for a new State which has net yet had the opportunity to come
to grips with A 1interna'l constitutional structure quite apart from its
role on the world stage. Any tendency by a new State to neglect inter-
national issues should be countered by third States which should apply
pressure on newly-independent State* to reconsider treaties as timeously

as possible.

(b) South African Practice

(1) Depart: t o' or -ign Affairs
(A) Succession to Treaties of the Boer Republics

(@) The Crange Free State

In 1848, the territories north of the V-range River were declared
by proclamation to be subject to the sovereignty of the Queen of England.'
The proclamation provided that th" inhabitants of the territory should 'be
governed by the La.a, Ordinances, Etc. of the Colony of the Cape of Good
Hope' and that Her Majesty was to be the 'paramount and exclusive
authority' in all international disputes as to territory or 'in any
cause whatever tending to interrupt the general peace and harmony of
South Africa’. By letters Vatent dated 2/ March, 1851, th territories
were constituted a distinct and separate Government, to be administered

by the Governor of the Cape of Good Hope.

sn=r:::“U'rs X: e
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Som. U«, later, by a proclamation of 18S, " the Queen abandoned

' “¥11 ~ i succeseors ill dominion and sovereignty over

the oaid Orange Kiv.r territory and ordered her officers and Ministers,

Ci* tv withdrawn f"om the territory with oil convenient

hUv.".lin.juion was followed by the Convention of Bloemfontein'

—  'in illy treed the inlmbitunts of the Grange River

" ~r® '1° A ailagiance to the ritish Crown*, declaring them
intent., nui'poses a fiee and independent people and their
n ‘" df" +f “e treated and considered thenceforth n free and independent
people . 2AS a resu:.t oi this development, in an opinion of the
British CoIonial Office Law Officer: y dated 5 February, 1900,* it was

recognized that

(t)he status of the Orange Free State as thus established
had continued unaltered up to the present time [and] (t)hat
it !'Lne Crange Free State] had concluded treaties with foreign
rowers on in equal footing and without any interference or
intervention on the part of the British Government'.S5

It would seem, therefore, that the status enjoyed by the Orange Free

State up to the coamence”ent vf the Anglo-Beer war in 1900 was that of

an independent Stole, this independence laving been granted by the British
Crown and formally constituted 3y the Convention of Bloemfontein of I8p4.
The Bloemfontein Convention was not abrogated merely by the action of

the Orange Free State in participating in the war. This was a consequence
of the fact that the Convention wa regarded as a dispositive treaty in
that it created a status of independence mti defined the boundaries of

the territory.
(b) The South African Republic

Th—> 1'and River Convention of [/&5?, while not relievin, the ’‘emigrant
faiTiera beyond the Vnal River', %ho had originally quitted the Cape
Colony in 1.835, of their allegiance as British subjects, guaranteed them
'm the fullest manner ... the ri”ht to manage their own affairs and to

govern themselves without any interference on thb« part of Her Majesty

the Queen's Government*.

Rroclan tion dated 30 Jrnur 7.J654. Great Britain. House of Lord,.
Session;il Papers, vol. 31, April 1837, | ‘i,

23 February, 1954. B.F.S.F. vol.#, p.331-
report of Law Officers to the Colonial Office dated 5 February, 1900.

Richard E. Webster and Robert B. Finlay.
Quoted in full by MnNnlr The law cf treaties (1961) 706-710.

Ibid. 707.



in lcf;d these *emigrant farmers' styled themselves the South African
Republic, and, as reported by the Law Officers,C 'as such Republic they
ac,ed and tere recognised by foreign Powers as an independ nt State,
making treaties with Portugal and lal.ium on a severe* ,n footing. That
continued to be the position of the South Alrlcan Republic until 1877'.

*n 1777, the newly created South African Republic, finding itself
in dire straits, being both insolvent and continuously threatened with
destruction by black tribes, indicated its willingness to come under
British rule. As a result. Sir T. Shepstone io ued a proclamation7
declaring tne South African Republic to be a British territory and it
was brought under the Government of the Crown as a dependency acquired
by cession, attaining in this way the status of a British Crown Colony.
The Boers, however, never well disposed towards foreign rule, rebelled
in December ItikO and peace gas negotiated a year later with the signing
of the Pretoria Convention. ' The terms of this Convention 'guaranteed
or. behalf of Her Majesty that complete self-government, subject to the
suzerainty of Her Majesty, her heirs and successors, will be accorded
to the inhabitants of the Transvaal territory on the terms and conditions,
and subject I the reservations and limitations' which were appended in
a number of articles.

Subsequently, on 27 February, 1884, after a conference with delegates

the Transvaal, a new Convention cal leu the iiondon vOn>ent*cn wo
substituted for the Pretoria Convention. THv London “onvennon neither
explicit j re-—enacted nor cancelled that portion o: the .rcto:ia
Convention which had granted self-government to the South Africa kvputlic:
however, in the correspondence relating to the London Convention sent by
the Ear] of Derby to Sir H. Robinson, the South African Republic was
described as 'a country having sdf-gc rnmcnt as conceded under the
Convention of Pretorial." In addition, th- petition as Co ,im«d in a
dispatch addressed by the Colonial Office to the High Cormmisaioner for
South Africa dated 16 October, Id17.

It s.eM, therefore, that the status enyoyed by the South African

Republic at the outbreak of the Anglo-Boer ear in 1900 .as °-e of self-

o©

« April, 1877: vol. ,—40, =« "76 ,.152.

®; Quoted"in”"toe report of k.heter and Finlay, Kdtoir op.cit. 703.

10. TIbid.



government, subject to the suzerainty of the Crown, as constituted fire*

in the i.t ,oi2.a Convention of 1881 and later modified by the London

~avetr, 1 of If ... xhe war did not, in the opinion of the Low Cfficers,
ana Finlay, terminate the two Conventions -is they belonged to the

category oJ dispositive treaties which had created a definite statu, for

. 11
the territory.

I, cay be noted that prior to the 0 acencecent of the Anglo-Boer
war in 19C0, the Orange Free State and the South African Republic hud
negotiated a number of treaties, not cnly with each other but with the
Cape Colony, Natal and neighbourin'" States as well. These included postal
and telegraphic conventions, railway a reements, many treaties of friend-
ship and commerce as well as a number of extradition treaties and boundary

agreements.

(c) The rt cf thr crange Free State and South African Republic in
Ic; anl the rffectr of the Anglo-Boer -Var ar. Treatiec hitherto

concluded by these Republics

During the Anglo-Bcer war Britain formally annexed the Orange Free
Itate and the South African Republic. At this time the British Govern-
ment as well as the courts were adherents of the lclean-slatel theory
of bt.te succession, the terms of which dictated that when the territory
of one It: te had been annexed by another resulting ir a merger, " e
treaties of the extinct State came to an end, at least in the absence of
any other treaty obligations resting ar. the annexing State which required
it to maintain treaties in force, and provided the treaties could not be
classified a: dispositive treaties. The British Government accordingly
took the view that, in general, all treaties which had been concluded
between the two Republics and other States had lapsed by the fact of
annexation. The question arose with regard to one particular treaty,
namely, the Treaty of Friendship and commerce concluded between the

South African Republic and Portugal on 11 December, 1575, 5 whether the

~E5SiSBiip*t

13.
14.



‘1

<act that Great Britain at suzerain of the hjuth African Republic had
assented t> such treaties maie any difference in the application of this
ni.e. -n reply the Law Officers advised the British Government that
the fact ci such assent can in no we- effect the lapse of the Treaty
when tht Transvaal has becoc.e part of it !"fjestyls dominionse. * All
that the Law vtf icere were prepared to concede was that the factor of
British suzerainty might have some bearing on the question of policy as
to how far the Crown should be prepared to enter into new treaty obligations
containing provis ons similar to those pres nt in treaties of the South
African Republic which had lapsed through the annexation.l8
Another exampli which illustrates the attitude adopted by the British
Government towards cession to treaties of the two Boer Republics lies
in its treatment t arr- ngen.ent which existed between Portugal and
tne South African Republic regarding railway traffic and the recruitment
of black labour. This was also deeme to have expired and was replaced
by a new Convention with Great Britain in i 01.20
When at the close of the war a peace treaty, that is the Treaty of
Vereeniging, was si,*ned on 31 Lay, 1902, it contained no reference to
a possible raccession by the British Government to treaty obligation:
of the two Boer Republics. Thin omission may be interpreted as confirmation
of the fact that the British Government ref rded all such treaty obligations
as having lapsed. in fact, ir.stei-d vi iprmer treaties of the v.angt—- -ree
State and South African Republic being succeeded to by the British Grown,
the converse applied - the British Government took the view that these
two territories automatically became subject to British treaty obligations
once they became foreign possessions of the Crown. Exactly when these
changes took place is deb teable as there are two possible dates involved,
the first being the date cf annexation by Britain of the territories,
namely, 1 Geptc her, 1900; the second being the 3* Kay, 1903. The

latter date if perhaps preferable, ctemmin. as it dees :rom the actual

16. Cn It Fet-uary, 1901.

17. Gpiniv -i 16 February, 1901
no.30; Appendix no. 73.

18. Ibid.

19— Concluded in I< (" e

20. B.F.5.P. wvol. 95 (190*: p. '3*

Further in this regard aee FcNMr ep.cit. 656-7.

F.C. Confidential Paper (7763).

21.
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L' 2e ce >nd the final capitulation of the Boers. In any event,
the earn index of the treaty section of the South African Department of
loreign Affairs reflects )1 May, 1902, ,vi the date on which British
treatie.-. became binding on the territ ries of the two Republics.

Cne other problem, that of '.ucoe sion to treaties establishing
boundaries, remains to be raised. In the Letter Patent providing for
the government of the new British colony of the Transvaal,' the boundaries
were described as comprising 'all tlaces, settle its and territories
which formed part of the territories of the South African Republic at
the date when the said territories wer annexed to and became part of
our dominions', Had the Letter; ateni stop- gd at this point they would
have indicated the British Goven er. 1s acceptance of established
boundaries, and this would have ben in keepin with the widely held
view that dispositive treaties, * ch include boundary i preements, were
succeeded to despite th general lie tion of the 'clean-sDate' theory.
The rationale with regard to eucc ion to boundary treaties is well
explained by Keith:23

'The successor State tnket «..t .« h s conquered or what is
ceded to him. He conquers or accept, a country with fixed
boundaiies as settled by Europe n hi tory, and he cannot claim
to undo cessions which have alre dy been carried out. The real
fact is, of course, that a treaty of this eort is no longer a
contract: the contract has passed into a conveyance and the
transactions cannot, therefore, be affected by the fact that
ore of the parties to the original conveyance has c anged.l

The Letters Patent, however, clearly altered existing boundaries by
providing that the districts of Vryheid \ Utrecht were to be excluded
from the Colony together with 'such part: of the district of Wakkerstrocm
as may be defined and delimited by any Boundary Delimitation Commission
appointed for that purpose'. After such definition and delimitation
wire complete the Governor was instructed to 'declar,' by proclamation
the boundaries of the Colony, and the boundaries so declared shall from
the d.te of such proclamation be the boundaries hereof. It is clear
from this document that the British Government no longer considered the
London Convention of as the instrument in force as defining the
boundaries of the Transvaal and other British territories, including

the nechuanaland irotectorate. Despite the fact that the London Convention

22. Dated London 23 September, 1902.

23. A.b. Keith
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created certain boundaries, the British Government did not ;ard itself
as succeeding to these. For practical purposes, however, the boundaries

0. the new British colony of the Transvaal did not undergo any radical
changes, Jj-hey remained based to a large extent on the bouwuaries created
by the London Convention. Th's perho s evidences the fact that treaty
stipulations defining a boundary form lhistorical ¢ ter' which, together
with other facts may be resorted to for the purpose of ascertaining the
quantum of a piece of territory, and that it is therefore unnecessary to
consider whether the stipulations of boundary treaties md other dispositive
agreements survive a change in status or not.?k
(Vhile there has not been much British practice on the subject of
boundary treaties, it may be noted that when AL ska was ceded bj l-tussia
to America in 1867, the British Government adopted the attitude that the
United States was bound by the recitals from an Anglo-Russian Commercial
and boundary Convention of 1825, at least in so far as 1lthe geographical
limits of the ceded territory are concerned. Those recitals, although
they do not constitute direct treaty engagement between Great Britain and
the United States, make Articles III and IV of the Convention of 1625
evidence against the United States that Great Britain has an established

title to the line of demarcation described in those Articles¥,

(B) The Couth Africa Act of 1al9

When South Africa became a union in 1910, the position in regara to
| succession to treaties concluded by the former colonies was fairly
J straightforward. The matter was governed directly by the legislation wnich

gave birth to the fledgling union, namely, the South Africa Act c; 19C9.

Article 148(1) of this Act provided that

*(a)]l rights and obligations under any conventions or
agreements which are binding on any of the volomcn enn.l
devolve upon the Union at its establishment

This piece of legislation, enacted by the Imperial Parliament at
Westminster, 1s illustrative of the general tendency, so far as the A

older Dominions .ere c-cemed, for succession to treaties to take 1- 'ce-

51" 00inion®o"tb; British U . Cffleers of 26 December, 1667, P.O.
85/2225; Appendix no. 53—

titles of a technic, or co.mercinl character.



L dfvolujion of treaties within the Commonwealth, particularly in
regard to the older Dominions, w:;s often achieved by an Act of the United
Kingdom Parliament along the liner. the South Africa Act.

As between Great Britain m- the Union, the South Africa Act operated
to achieve assignment of all the treaties of the former colonies as a
matter of internal constitutional law. This occurred by virtue of the
con nuity of the legal system. What of assit, .cent at the international
level J While the treaties in question would normally have 1 .psed on the
international plane on a e 1 ? of status such as occurred in South Africa
in 1910 (the Ilcleun-slate’ theory being then in vogue), nevertheless, in
this instance they were kept in force after the assignment by tolerance
on the part of the other parties to those treaties. D.P. O’Connell notes
that succession occurred in respect of all the .Ominions and was never
controverted either by the Dominions themselves or by third States
affected by such succession. It may also be noted that the Union of
South Africa had no independent treaty list in these early years - these
only began in 1932 - it relied totally on the treaty lists supplied by
the British Foreign Office.

Section 148(2) of the Souti Africa Act affords an interesting study.
It provides that

'(t)he provisions of the railway agreements between the
Governments of the Transvaal, the Cape of Good Hope and Natal,
dated the second of February nineteen hundred and nine shall,
as far as practicable, be given el feet to by the uovernmenv oi

the Union'.

It is questionable whether these railway agreements were treaties in the
full international sense of the word as an application of the inter ||
doctrine would have prevented such an interpretation. Thir doctrine
ensured th«t acreemento bet.een different parts of the British Common-
wealth were not to be reparded an treaties between sovereign impendent
Ctntes nor were they to be governed by international Ilow. evr.wv.-r,

in 1909, th. lour couth African colonies had reached various stages of
self-government but they could not be re arded in any way as sovereign
independent States. On account of the tn$er« doctrine, the British
Government had insisted that chaoses in government institutions within
the commonwealth .ere of significance only in municipal law.' Section [IK

y_"_

"
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tne >frj.ca Act seems to have been drafted with the idea of
<!/oi in constitutional chaos by emphasising continuity of international
agreements rather t:ar with the aim of according South Africa full inter-
natioi.nl personality. 1Indeed, the Act specifically reserved the r. ht of
concluding treaties, agreen nts and conventions for the British sovereign.
-hie prevailing attitude of the British Government towards treaty
responsibility had oeen clarified in 1901 with the formation of the
Australian Commonwealth, when the Dutch Government had complained of the
failure of the Government of South Australia to fulfil the obligations
contained in an Anglo-Butch treaty concerning the treatment, of merchant
seamen. The Imperial Government had replied by sta:ing that treaty
obligations rested on the King and thus directly on the Imperial Government
to which foreign States had therefore to look for redress. The King was
the contracting party for each unit of the Empire and he alone remained
personally responsible under the treaties irrespective of any constitutional
changes which hrd taken place under his sovereignty.'' There is no doubt
that these statements similarly reflected the attitude of the Imperial
Government towards the formation of the Jnion of South Africa in 1 jC.
And, as A.P. Lester commented:33

'This view was convenient for foreign titesj it <<ccorded
with the rule of international law that changes in municipal
law do not affect international obligations; it was easy for
it to be carried over to the different context in which unito
of the Empire became independent state in international J *

When the Union of South Africa, along with the otter Dominions,
acquired international status in 1919, they, the I'n-.-d Kin dom and other
countries accepted the position to be th t they had inherited treaty
ri,-ht8 and obligations of all kinds Which had any possible territorial
application to them and not only treaties in which they {re specifically
mentioned. C. . Ifred Jcnks' ' attributed th. r ft,ye , » 1th .hich
this position .=, accepted by other States to th. fact hot it represented

the culmination of a proses.e*of historic development the course of

nhich the Dominions had been progressively associate nth tne acceptance and

31. Section 8.
/ i.i\ C'Cornell op.cit. u ->e



Ampler*station of treaty obligations.”

The Statute of Westminster of 1931'yC whi >k was inco-aorated into
South k :rican law by the Status of the Union Act of 1934 had no effect
on the problem of succession to treaties in South Africa. The two Acts,
the former an Act of the Parlia.; >nt at Westminster, the latter an Act of
the south African iarli -.ant, were not at all concerned with the inter-
national status ol the Union, but with the important constitutional
issue of which Parliament was capable of legislating for the territory,
neither Act mentioned executive responsibility - the prerogative of treaty-
making remained at that sts ge vested in the British Crown. As there was
no question of any new international status being conferred on the Union
by these two Acts, the question of State succession to treaties remained

in abeyance until 1961 when South Africa became a Republic.

(C) The hepublic of South Afr;ca Constitution Act of 1961

The instrument which effected the change ggom union to republic as
the Republic of South Africa Constitution Act, section 112 of which
provided as follow

«All rights and obligations under conventions, treaties or
agreements which were binding on any ot the Colonies
incorporated in the inion oi -outh Africa, at its establish-
ment and were still binding on the Union immediately prior

to the commencement of this Act shall berights and obligations
of the Republic, just ar all other rights and oblig tions under
conventions, treaties or agreements which immediately prior to
the commencement of thi, Act wore binding on the Unionl.

The first part of this provision relates mainly to treaties cone- ed
by the former South African Colonies after 190C\"as no treaties were
thou -ht to have nurvived the annexation of the Orange Free State and
South African KoouuHc during the Anglo-Boer war. Treaties concluded

, . et the 4 colon:, a bet., er. 1900 and 1910. -hich «re succecdeu to
hy the Union of South Africa in 1910, and .hich .ere still in force in

1961, were at a rod to the new he ublic of South Africa, in e.M.'aon,

~similar obiervations have been i .ce by A.P. Lester op.cit.
36. 2? 6 23 aec.j, 0.4.
37. Act 69 of 1))4.

-0 Act 32 of Ihbl.



all treaties which immediately prior to 1961 were binding on the Union
of -outh Africa non became binding on the new Republic of South Africa.

-he V.X-1 legislation was not simply another step in the constitutional
evolution of the territory, but comprised a real change in State
sovereignty and international personality. .Vhen South Africa left the
British Commonwealth of Nations simultaneously adopting a republican
form of government, all constitutional links with the British Empire
were severed and the British sovereign was deposed as the South African
Head of State. Section 112 of the Republic of South Africa Constitution
Act was, therefore, wvitally Important in securing State succession to
treaties. By enacting such a provision, the South African Parliament
was following in the British tradition of securing succession by providing
for it in the constitution. It is on this account very similar in styie
to section 148(1) of the South Africa Act of 19091 which was a product
of the British Parliament at Westiair.ter an it is very likely that those
responsible for drafting the 1961 constitution used the earlier one as
their prototype.

The Republic of South Africa could have chosen to effect succession
to treaties by negotiating a devolution agreement with Great Britain or
by issuing a unilateral declaration of its intention to succeed to
treaties, agreements and international conventions, “he re-son for
choosing the wvehicle it did, narely, via a provision in the constitution,
probably lies in a survey of the histofcal development of the older
British Dominions towards independence. Theirs was a gradual and largely
peaceful evolution towards complete independence acquired througn
Imperial constitutional adjustments. Okon Udokang L contends that
these constitutional adjustments, though of a ..unicipel character,

ref&ed certain consequences in international law. In his opinion,

treaty rights and obligation .

59, 9 Edward VII, chapter

40. Okon Udokang op.cit.



ihe emph sis as regards the older Dominion centred on the gradual and
prolonged stiges of constitutional adaptation which had been instrumental
in establishing th ir separate identities us international personae even
before their attain, at of sovereign Statehood. Compared with them the
newer countries of the British Commonwealth of Nations were suddenly

thrust into independence in the years following the Second World A'ar.
Deprived of such n adual constitutional adaptation and growing world
recognition as autonomous States but realising the importance of ensuring
the continued operation of international treaties entered irto by their
erstwhile colonial overlords, these newly independent African States were
forced to develop new methods of publicising their intention to succeed

to treaties, namely, devolution agreements and unilateral declarations.
South Africa, like the other ’olderl Dominions, had no need of the inter-
national publicity surrounding the use of devolution agreements and uni-
lateral declarations to make its position clear to the rest of the inter-
national community. Long before 19&1 it had been regarded as an independent
State with treaty-making powers and when it finally did attain complete
independence from Great Britain it had already established tieaty relation-
ships with most other nations. Succession to treaties concluded prior to

I96I was just another logical step in a path we.; i trodden.
(D) Succession to Tre ties in Tr mskeil

The territory known as Trmskei, bordered on three sideu by the
Cope Province, Natal and the Kingdom of Lesotho and on its fourth by
the Indian Ocean, is the first of the so-called South African 1llantuotans* or

'homelands’ to gain full independence from the Republic through a process

of peaceful evolution.
In itr, approach towards the problur of succession to international

rights and obligations incurred on its behalf by the -public of South
Africa the Government of Transkei has manifested «- unorthodox approach
bv choosing to use the method of succession to treati;s devclopeo by the
older British Dominions (including South Africa) rather then the recent
practice of the rest of the African continent. 1In brief, fronakei lar.
attsmptad to achieve succession through legislation rather than ty
concluding a devoiution agreement ,tth South Africa or by issuing a

unilateral declaration of its intention to con' sue with treaty rig.-.s

and obiigations.



‘¥-' vie 'Outh African Parliament passed the Transkei Constitution
which conferred self-government on the territory. No mention was
maie in this not of succession to treaties and other international agree-
ments, but it would have been premature to do so at that stage as the Transkei
n°L >»vt at tiinvd complete Independence but was merely made *a self-
governing territory within the Mepubiic of South Africal.

Subsequently, in 1976, a further statute was enacted by the South
African Parliament in which Transkei was designated 'a sovereign and
independent State'.tf: Henceforth, fr nakei would 'cease to be part of
the Republic of South Africa' and, as a result, the Republic would
'cease to exercise any authority over the said territory'.* Section 4
of this statute is particularly important as regards succession to

treaties. It provides:

'All treaties, conventions and agreements bind ng on the #p
Republic immediately prior to the commencement of this Act
and capable of being applied to the Transkei shall be binding
on the Transkei, but the Government of the Transkei may
denounce any such treaty, convention or agreement *.

This legislative enactment is in some ways similar to a devolution
agreement in tnat it is obviously intended to invest the emergent

State with all the rights and obligations of those treaties capable of
being applied to Transk i, and, at the same time, to absolve South Africa
from its treaty obligations in so far as they extenued to the territory
now comprising Transkei. Whether section 4 achieves either objective is
open to doubt as ultimately the question of succession to treaties mat
rest outside the ambit of the South African Government and in the hands
of Transkei it elf and the other States parties to the treaties in
question. An nt the time of writing, Transkei has no separate into tional
status as far as the international community is concerned, but is still

regarded as an integral port of the Republic Of South Af’-ica. Its

41. Act 48 of 1963.
42. 1Ibid , article 1.

44, Status of the Transkei Act 100 ofW A
45 . Ibid., section 1(1).

47 status of the Transkei Act,op.cA., ecuon 1(2).
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—>ove.t-igii in j.epebdence has not teen recognized by any Government other
than the South African Government, and in vie* of this fact, it cannot

be said that any of these States hrs regarded South Africa os being
released from treaty obligations extendir - to Transkei. This state of
affairs may very well lead to practical complications. Take, for example,
the extradition treaty concluded in 1968 between the Governments of South
Africa and iwnziland."'”r If Swaziland wished to extz ite a criminal from
the territory comprising Transkei, it would regard the said extradition
agreement as the proper channel to utilise and would, in all likelihood,
choose to limit its dealings solely to tne South African Government. If
the latter chen declared that it was unable to carry out its obligations
in terms of the treaty as Transkei was now a sovereign independent State
and that Swazil "Would negotiate directly with Transkei, the Government
of Swaziland could h id the South African Government legally responsible
in international low for breach of its treaty obligations.

In any event, South Africa cannot by thit: piece 0of legislation impose
its absolute will on Transkei and thereby force the i'ronskeian executive
to declare its succession to treaties. At best, the Status 0f the
Transkei Act is an expression of the desire of the South African treaty-
making authority to see treaties with "outh Africa 'capable Of oeing
applied to the Transkeil continue in force as between the Government
of the Transkei and the other contracting parties. Taken on its oOwn,
then, section 4 of the Status of the Transkei Act would not be enough
to achieve the desired succession to treaties.

Section 5 of the Status of the Transkei Act is also deserving of

mention. It provides that

'( <11 treaties, convention.': and agreements entered into
between the Government of the Republic and th . Government of
the Transkei prior to the commencement cf this Act P

-(-111 in force at such commencement, shall remain in force
i°urnatu,r ' tr.-.tif,. or ogrMmmt. in no far
as the parties thereto are concerned'.

AN

In addition, for the purpcoo. of implementing an, ouch treat,, convention

or agreement, 'an. Department of State - o r an, person receiving

51. ?06 October, 197b.



1

f»n”..cirl a..,.i0tir.ce from the State may perform any function outSid '

vt P Y wei=le” it would be capable of performing thereinl. On

A 14

vvr! - » approximately one month before Transkei became
mcependent, a number of 'treaties' and agreements were concluded between

£ t.ao uovernnents. These agreements covered a wide variety of topics,
ranging :rom agreements to regulate the movement of citizens across the
borders between the Republic and Transkei, to the mutual admission of
attorneys, notaries and conveyancers, to the cu®bating of sea pollution,
to the construction of telecommunication routes, to the registration of
voters and conduct of electionl, to the movement of meat and meat products
between the two countries and to the employment by the South African
Government of Transkeian citizens. As could be expected, a number of
agreements provided for South African aid to Transkei in fields such as
forest technology, health and food matters, hospitals, loan facilities,
the secondment of judges, education ana administration. All the agreements
were concluded in anticipation of the forthcoming Transkeian independence
and provided for entry into force on the date of independencee' Section 5
of the Status of the Transkei Act may be seen as makin provision for the
succession cf ti?ruies concluded bet aen the Governments of the Republic
of South Africa and Transkei prior to the latter*s independence. Although
at that stage Transkei could not, strictly speaking, conclude treaties
as it was not yet a sovereign independent State, nevertheless, it was a
self-governin territory on the eve of independence.

Succession to treaties by Transkei has not, however, been left to

the South African Parliament to achieve. The Republic of Transkei
itself subsequently enacted the Republic of .ranskei Constitution net

of 1976," * article 6 of which states that

l(a)n rights and obligations under conventions, treaties and

ether similar agreements which were binding on the Government of

Transkei immediately prior to the commencement of this Act shall
e rights and obligations of the Republic of Transkei'.

52.

53.

54.



f-nnctir,£ this provision, the Transkeinn Parliament has clearly taker,
as its model section 148 of the South Africa Act of 1909” ' as well as
oec”ion 112 of the Republic of South Africa Constitution Act of 1971.7
By so doing it has ignored the precedent set by most vly independent
States on the African continent. Iranskei has chosen not to send a
unilateral declaration to the Secretary-General of the United Nations to
be circulated among member States. This omission may result from the
fact chat all member States, with the exception of South Africa, hav<
refrained from recognizing Transkei as a sovereign independent State.
Can article 63 of the Transkei Constitution Act nevertheless be regarded
as a type of unilateral declaration, bearing in mind that such declarations
have taken different forms? It might well be argued that registration of
the declaration with the United Nations is not an absolute requirement for
its wvalidity, but merely desirable from the publicity point of view as
being the most convenient method of making known the intention of a newly
independent State to succeed to the treaty rights and obligations o*- its
predecessor.

Even if article 68 of the Transkei Constitution Act could not be
regarded as a unilateral declaration, it is not devoid of legal effect,
especially in the light of the opinion of the International Court of
Justice in the Nuclear Tes”r- case where it was decided that statements
contained in a communique issuedby the office of the resident ot the
Fre.”n lepublic” and others made by the President of France at a press
conference59 and yet others made by the French Minister of Defence to
the effect tnat France would cease to conduct atmospheric nuclear tests
following the conclusion of the 1974 series of tests, were creative of
legal obligations/ ’l A fortiori an undertaking to succeed to treaties

contained in a f real document such as the constitution of a new country,

95. 9 Edward VI.', 1 M f 9*
56. Act 52 of 1961.
57. 1974 1I.C.J. Reports 255-

58. 1Ibid., 265.
59. 1Ibid., 2 6.

61
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..ould <il»o oe binding. The court stated " that what confers on a

Jc= I.xrition the character of r legal undertaking is the intention with
wnich it is made. If an undertaking is couched in specific terms and

is mane publicly and with an intent to be binding, then despite the fact
that it. is not made within the context of international negotiations proper,
:t #11 Dbe binding on the SV.te concerned. The provision ac regards
succession to treaties in the Trrnskeian constitution would qualify in
these terms & be regarded as binding on the Government of Transkei.
Therefore, while Transkei has not seen fit to conform to the practices

of most newly independent States as re( *rets succession to treaties, it
has, like them, opted for legal continuity and has chosen to abide by the
treaties concluded on its behalf by the republic of South Africa. The
vehicle for achieving such succession has not been a separate treaty
between the predecessor and successoratate, nor a unilatera declaration
in the usual sense, but legislation. This course ot action may prove
unwise from a political point cf viewin that it may further increase the
differences between Transkei and other newly independent African states,
and add yet another obstacle in the way of its ultimate recognition as a
sovereign independent State.

This precedent carries with it a warning for South-West Africa/
Namibia. The South African Government which at present controls the
external affairs of the region, has indicated publicly its intention to
erant Namibia full independence within the next two years, ihe question
of succession by Namibia to treaties concluded by the South African
Government and extended to the are? is bound to arise. It should be
borne in mind that the closer Namibia conforms to the example set by
other newly independent States in this regard and the less it sets up
the South African method of succession to treaties as its model, the

more readily it will be accepted into the international community.

IQ74 I C.J. Reports 266. It should he noted in this regard
that similar nrohlems beset the newlv-lndependent State of
Zhuih ,sw,n:,, which achieved Independence in the same way as

v , o n 6 December, 1977.
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