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Abstract

Is the implementation of a sugary drinks tax an ethically justifiable intervention to

reduce obesity in South Africa?

The purpose of this research is to normatively analyse the justifications for and against
the use of a sugary drinks tax as a public health intervention and to normatively
evaluate whether it is an effectiveness intervention to reduce obesity in South Africa.
| also apply the Nuffield Council of Bioethics Framework to normatively assess the
ethical conflict of whether the restriction imposed by taxation on individual autonomy

is ethically justified.

This research is a purely normative study and is based on desk-top and library-based
research. The sources of literature include, but was not limited to, research articles,
books, Google Scholar, Pubmed, Government legislation and policies and other

academic research engines for gathering the research data.

There is no scientific evidence that the consumption of a single product type i.e. sugar
sweetened beverages (SSB) is directly linked to the high incidence of obesity in South
Africa nor is there scientific evidence that the sugary drinks tax will reduce the
incidence of obesity as claimed by the state. This is supported by reports from most
countries where this tax has already been implemented. This intervention has no
public health benefit and therefore can’t be justified as an ethical public health
intervention. Furthermore, the restriction imposed by the introduction of the sugary
drink tax on individual choice through affordability is not ethically justified due to the
regressive nature of taxation and its higher impact on the socially disadvantaged. This
puts the intervention in conflict with the core value of public health, i.e. social justice,
and thus exposes the familiar use of statistics by the state as a tactic to justify the

implementation of ineffective and unethical health policies.
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Chapter I Introduction

Background Literature, Analysis and Critique

The life expectancy of most populations has increased significantly over the past 150
years), This change is attributed to various public health interventions that are
provided by the state such as the “provision of clean drinking water, safer and healthier
foods, ,motor vehicle safety as well as sanitation and other health initiatives including
control of infectious diseases, mandatory vaccinations and family planning”® . Despite
this improvement in life expectancy, “non-communicable diseases (NCDs) are today,
the leading causes of death globally and were responsible for 38 million (68%) of the
world’s 56 million deaths in 2012. More than 40% (i.e. 16 million) of NCD-related
deaths were premature (i.e. under the age of 70 years) and the majority of premature
deaths (82%) occurred in low and middle-income countries”?. In the past 30 years
many countries have seen a significant increase in the average body mass of its
population and in some countries, the prevalence of obesity has reportedly doubled®).
Epidemiology studies have linked a high body mass index (BMI, person’s weight in
kilograms divided by the square of their height in meters) as a risk factor for NCDs®),
NCDs include obesity, type Il diabetes, cardiovascular diseases as well as certain
types of cancer®@. The World Health Organisation (WHO) attributes an unhealthy diet
and lack of physical activity as risk factors to developing NCDs. According to WHO,
“‘Overweight and obesity are defined as abnormal or excessive fat accumulation that
may impair health” ®). For adults, WHO defines overweight and obesity as follows:
“‘Overweight is a BMI greater than or equal to 25; and obesity is a BMI greater than or
equal to 30"™,

The global “obesity pandemic” and its associated increase in burden of disease® has
understandably attracted the attention of global public health organisations and
governments, including the department of health in South Africa, as these statistics
highlight the urgent need to, not only understand the cause(s) of the problem, but also
the need to establish and implement interventions that will address this growing public
health problem. It is estimated that obesity and the treatment of T2D costs the South
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African economy more than R700 billion per year®. The prevalence of T2D has
increased rapidly in South Africa,® and in particular over the past decade has been
shocking, notably 26.8% of the population have a BMI 230 and it is listed in the top
50 fattest countries in the world™. The latest demographic and health survey reported
that “two thirds (68%) of women and one third (31%) of men are obese (BMI =230%)
and one in five women (20%) included in this survey were morbidly or severely obese
(BMI 235%)"®)P17)- “The increase in the prevalence of type 2 diabetes (T2D) is thought
to be directly attributed to the increase in the prevalence of obesity in the majority
(87%) of T2D cases in South Africa”®®884) |n 2009, it was estimated that
approximately 2 million adults, of age 30 years and older, roughly 9% of the population
in South Africa have T2D, which is a two fold increase from the 5.5% reported in
200009),

The global increase in obesity is attributed to many factors including changes in food
environment and food systems but more specifically the “availability, accessibility and
affordability of energy dense foods and drinks” are considered the key drivers®).
Energy dense food products have a high number of calories per serving (>4kcal/g)
and tend to have a high fat as well as a high sugar content® some examples are
biscuits, pastries, deep fried food, processed foods, fast foods, juices and fizzy
drinks®. WHO recommended that to counter this global obesity trend, “individuals
must reduce their intake of free sugars to less than 10% of their total energy intake”®
and “that governments use fiscal policies to promote healthy eating patterns”®3). Like
parts of Asia, Denmark, Finland, France, Hungary, Ireland, Mexico, Mauritius and
Norway, the South African government recently announced the implementation of a
tax of sugary drinks from 1 April 2018 as an intervention to reduce the consumption of
sugar and reduce the prevalence of obesity by 10% in the South African population
by 202004,

The use of taxes to influence public behaviour is not a new public health strategy.
Since 1994 the South African government, like other governments, have introduced
taxes on products aimed at influencing purchasing and consumption behaviour as a
public health intervention. As an example, the introduction of taxes by governments
on the sale of cigarettes and tobacco products aimed at reducing smoking because of
its adverse health risks have been in place for at least a decade in many countries
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and in South Africa since 1994(1%- However despite these taxes, the prevalence of
smoking is still relatively high, particularly in the low and middle income groups®).
While policy makers directly attribute the reduction in smoking to the taxes imposed
on the sale of cigarettes, there are a number of other initiatives including regulations
that have made smoking ‘inconvenient’, for example the restrictions on smoking in
public places such as restaurants and public transport. These regulations together
with global anti-smoking campaigns, health awareness and education campaigns are

more likely to have had a significant role in the reduction in smoking.

A tax on sugary drinks as a public health intervention has emerged from the “assertion
that individuals are responsible for their own health and if they can’t make the right
choice, then the state needs to intervene”® While there is some available scientific
evidence of a reduction of obesity following the introduction of a tax of sugary drinks,
the reduction has not been what was expected and the limitations of these studies
often calls the results into question ¥. In Asia, it is acknowledged that the introduction
of taxes of sugary drinks has not had the desired effect on reducing obesity with only
a 3% reduction following the introduction of a 20% tax in one year(®”. In other countries
including Mexico, where a similar tax was introduced in 2014, there has been an
increase the sales of sugary soft drinks @8 with very little effect in reducing obesity®®):
Research also showed that “low income households were most affected by the tax

since they allocate a higher percentage of their income to soft drinks”19

The cause of obesity is complex and therefore cant been exclusively attributed to the
consumption or overconsumption of one food type. Not every person who consumes
sugary drinks is overweight or obese and not every person who is considered
overweight or obese consumes sugary drinks. The introduction of a sugary drinks tax
in South Africa is therefore unlikely to address this public health problem and likely to
impact on low income households who may rely on sugary drinks as their main source
of daily energy. It may be that due to their availability, accessibility and affordability
these products have become a substitute for drinking water in communities still
affected by poor service delivery. Even if the sugary drinks tax succeeds in reducing
the consumption of these selected sugary drinks products in South Africa, it may not
necessarily reduce the overall consumption of sugar as individuals may merely switch

to other cheaper energy dense food products or may even forgo other essential
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household commodities to be able to afford their preferred brand of sugary drinks.
Without convincing evidence of a causal relationship between the consumption of
sugary drinks and obesity, making these products ‘less affordable’ is more likely to
impact on the overall well-being of those South Africans for whom sugary drinks is an
important component of the daily energy intake as well as fluid intake, as well as their

right to make autonomous decisions.

It has been shown that the introduction of a tax alone as a public health intervention
is not adequate to influence public behaviour. The ‘plastic bag’ tax which was
introduced by the South African government in 2003 and is aimed at reducing the
demand for plastic bags to reduce the amount of plastic in landfill sites and littering of
plastic in the environment is a case in point. Since its introduction up until the end of
August 2014, R1.1bn had been collected®®. However, there has been no allocation of
funds towards recycling initiatives or much needed public education. The net result is
that there has been a steady increase in the demand for plastic shopping bags
confirming there has been no change in public behaviour®) . A 50% increase in the
plastic bag tax was announced in February 2018 which confirms that this tax is purely
an additional measure to help plug the revenue gap of government spending®@® and
that the government has no intention to use the revenue generated to address the
environmental impact of plastics. The sugary drinks tax is attractive as it is an
administratively ‘easy’ intervention for the South African government to implement and
to collect. Furthermore, it will contribute significantly to the annual revenue collection
at a time when the country is experiencing slow economic growth resulting is a
significant revenue shortfall, and thus scoring much needed political points. However,
the tax collected is unlikely to be allocated towards the funding of other interventions
such as dietary education and improvements to public health care which are more
likely to influence the public’s food choices and lifestyle which are required to reduce

obesity in South Africa.

The research question addressed in this research report is: “Is the implementation of
a sugary drinks tax an ethically justifiable intervention to reduce obesity in South
Africa? This research provides a normative analysis of whether it is ethically justifiable
for the state to implement a sugary drinks tax in an effort to reduce obesity in South
Africa and argues that the sugary drinks taxation policy is ethically indefensible for
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consequentialist and deontological reasons. The stewardship model and the
interventional ladder evaluated against the Nuffield Council Framework (NCF).

Rationale and Justification

Although recommended by WHO® as a global policy to address the increase in
obesity, the ethics of the use of taxes to influence and change eating behaviour as a
means of reducing life-style related illnesses and subsequently its impact on reducing
the associated cost of treatment to the state has not been adequately researched.
South Africa has a unique socio-economic landscape with the majority of the
population classified as having a low socio-economic status. The inequalities that exist
in socio-economic status is further exacerbated by inequalities in health with non-
communicable diseases (NCD) reported as being a significantly burden in the lower

socio-economic groups®?,

It is acknowledged that the causes of obesity are complex including environmental
and genetic factors which can have a significant impact on body weight®?3).
Furthermore the consumption of sugar-sweetened beverages is not evenly distributed
across the population® which raises the question regarding the motive for the
implementation of this tax by the state as a means to reduce obesity in South Africa.
| argue that the implementation of a sugary drinks tax is a clear example of overreach
by the state on an individual's autonomy and self—-determination; is unlikely to be
effective in reducing the incidence of obesity and therefore is not an ethically justifiable

public health intervention for South Africa.

Research Objectives

This research has the following objectives:
1. To review and establish the effectiveness of taxation as an intervention to
influence individual behaviour
2. To review the effectiveness of the sugar tax in countries where the

intervention is already implemented.
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3. To normatively analyse and critique the justifications for and against the use
of a sugar tax as public health intervention to reduce obesity in South Africa.
4. To normatively assess the use of the sugary drinks tax as an intervention to

reduce obesity by applying the Nuffield Council of Bioethics framework.

Research Methodology

This research is a purely normative study and is based on desk-top and library-based
research. No new data was collected or analysed, and the research did not involve
human participants. The research received ethics clearance from the University of
Witwatersrand Human Research Ethics Committee (Medical) — certificate number W-
CBP-180529-3. Typical research methods used in philosophical research have been
employed.

This research discusses findings from literature and primarily involves the
interpretation and ethical analysis of the most important texts and postings as well as

relevant government legislation and policies to answer the research question.

The analysis of relevant texts includes the definition and clarification of concepts, the
identification and criticisms of assumptions, the analysis of theoretical frameworks and
the articulation of the most reasonable interpretation of significant concepts found in
the source. The sources of literature include, but was not limited to, research articles,
books, Google Scholar, Pubmed, online news articles, Government legislation and

policies and other academic research engines for gathering the research data.

The following key words and phrases were used to search for literature:

global obesity; obesity and sugar; obesity in South Africa; WHO and obesity; fiscal
policy to reduce obesity; tax on sugar sweetened beverages; sugar tax in South Africa,
public health interventions; success of a tax on sugar; moral justification for a sugar
tax; Mill's Harm principle, Nuffield Council of Bioethics; behaviour and public health
interventions; paternalism; public health; public health ethics; is behaviour a choice;
Stewardship Model; Interventional Ladder; tax on alcohol; tax on tobacco products;

success of the plastic tax; social justice;
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In addition, the reference lists of key articles were reviewed for further literature as well
as online search for articles, publications and other relevant material by the same

author of key articles.

Argumentative Strategy

The research question addressed in this research report is: “Is the implementation of
a sugary drinks tax an ethically justifiable intervention to reduce obesity in South
Africa?

The first premise of my argument is that it the sugary drinks tax is unethical because
the state’s use of affordability to influence purchase choices impacts on autonomy and
self-determination. Competent adults have the right to choose what they eat and drink
and also whether they wish to be healthy or unhealthy. | argue that the implementation
of a sugary drink tax in South Africa is not an ethically justified intervention because
this is a clear example of over-reach by the state which impedes on citizens right to

make autonomous decisions regarding their choice of daily nutrition.

The second premise is that the causes of obesity are complex and that there is no
reliable evidence that the consumption or overconsumption of a single type of product,
i.e. sugar, is directly linked to the cause of obesity and therefore without reliable
scientific evidence its implementation is morally baseless. To address this premise
requires background information to establish the reason why the global
implementation of a sugar tax is gaining traction. | present the significance of the
increase in global and South Africa obesity statistics and provide the reasons why
there is need to find solutions to address obesity and why this is considered an
important public health problem. This research includes an ethical evaluation of the
arguments used to support a tax on sugar and sugary drinks as well as those used to

oppose the implementation of this tax.
The third premise of my argument is that the implementation of a sugary drinks tax
has the potential to worsen the economic challenges of the disadvantaged, without

making any attempt to deal with the underlying causes of obesity and is therefore in
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conflict with social justice, the core value of public health, and is therefore regressive

and unfair.

In Chapter Il | provide an overview of public health, the role public health ethics and
the importance of social justice as a core ethical principle in public health. | also
discuss Mill’'s ‘Harm Principle’ and its relevance to opposing public health interventions
that interfere with the autonomous rights of competent adults. The chapter ends with
a review of the principle of ‘paternalism’ and how this approach to public health policies
sets up a moral dilemma of whether respect for individual rights and liberties are more
important than the state imposing regulations and policies that restrict what the state

perceives as risk-to-self behaviour.

In Chapter Il | evaluate two ethical concerns that arise from the state’s use of taxation
as a public health intervention. The first is that of autonomy and the second is that the
sugary drinks tax is unfair because it is regressive. To address these concerns this
chapter firstly looks at the notion of individual choice and the role of taxation as well
as its success as a public health intervention with reference to the tax on smoking,
alcohol and the plastic bag tax in South Africa. | also review available scientific
evidence used to support the state’s claim that the sugary drinks tax will improve health
and therefore reduce the incidence of obesity and NCDs. This chapter evaluates the
causes of obesity and whether there is sufficient reliable scientific evidence to link the
consumption of sugar sweetened beverages (SSB) as a likely cause of obesity. |
conclude with case studies of countries were a similar tax has been implemented
highlighting the reason for its success or its failure in addressing their obesity problem
providing useful insight and a degree of predictability of how successful this tax will be
in achieving its stated health outcome in South Africa.

In Chapter IV | review a public health framework described by the Nuffield Council of
Bioethics as an alternative to the paternalistic, also known as ‘nannying’, approach
typically used by the state to achieve its intended health outcome. | describe the two
analytical tools offered by this framework namely the 'Stewardship Model' and the
'Intervention Ladder' that can be used to assess ethical conflicts of public health

policies and their interventions. Finally, | apply these two analytical tools to assess
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whether a sugary drinks tax is an ethically justifiable public health intervention to
reduce obesity in South Africa.
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Chapter II: Justifications for the Implementation of the Sugary
Drinks Tax as a Public Health Intervention

Who is responsible for health? Should health be left to individuals or does the state
have a role to play in ensuring their well-being? There are a wide range of views in
response to these questions and as many reasons put forward as a justification of
having public health. To understand and appreciate the responsibility of government
to maximum the health of its citizens through public health policies, we need to
establish how we regard our health and whether or not health is a fundamental right.
On the one hand it is argued that health is a shared human interest and therefore the
state has an active role to play, while on the another hand it is argued that there is no

obligation for the state to force its citizens to have a healthy life(@>),

In this introductory chapter | present the justifications used for public health as well as
the justifications used for interventions, such as the sugary drinks tax, that influence
an individual’s food and life-style choices and therefore encroach on their autonomy.
Also included is a discussion of the role of public health ethics in determining the moral
implications of interventions aimed at protecting and improving the health of the
population. There is a discussion of social justice as the core ethical principle of public
health highlighting the fact that public health policies should not only focus on health
outcomes but also the broad notion of well-being of a population“?®. This chapter
concludes with a discussion of Mill's ‘harms principle’ as well as ‘paternalism’ as these

two concepts are important in the justification of public health.

What is Public Health?

To justify public health we have to make the assumption that health is “a fundamental
good” ?5p243) gnd that health is a core social value that is essential for long term
economic growth as well as sustainable economic development®. Thus, improving
the health status or well-being of its citizens is a key social and economic development
goal for the state. Although health is just one aspect of well-being, “if health is
maximised this increases the potential for life without disability as well as the potential
to experience and benefit from the other aspects such as autonomy and self-
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determination for longer”?>p24%)_ |t is for this reason that public health is concerned with
providing the conditions necessary for citizens to be healthy and includes
environmental, economic as well as social factors as these are directly linked to the
well-being of individuals®®. Over the past 50 years, a number of significant
achievements are attributed to public health policies. This includes the control of
infectious diseases through immunization that led to the decrease in outbreaks of
measles, mumps, small pox and polio; improved maternal and child care; family
planning through hormonal contraception; Motor vehicle safety and the reduction of

tobacco use @,

Public health is regarded as the “science of preventing disease, prolonging life and
promoting health in a population with the emphasis on prevention rather than the
treatment of ill-health”?5P242) The principles and values that guide public health differ
from the practice of medicine. While “the practice of medicine focuses on the health
of individuals as well as a personal physician-patient relationship, public health policies

reflect society’s responsibility to promote and protect the health of the population”®) .

It is therefore generally accepted that there is a need for a universal approach to
improving health and well-being as, even in developed countries, there are still
significant health disparities that persist along gender, racial and ethnic lines
highlighting the role of social economic factors on health. Public health not only
includes policies that address the health needs of the population but also societal
conditions and environmental conditions that may affect the incidence of morbidity and
mortality. It is for this reason that public health policies include both health and welfare
interventions and is described as being “aimed at the community and measures its
success by improved population health and longevity”?%- Today, it is accepted that a
modern state has a moral obligation to provide its citizens with basic services including
access to quality drinking water, clean air, sanitation, housing and education. While
policies that assure “equal access to quality health care are important, this aspect of
public health is relatively minor compared with broader policy initiatives that are
needed to assure equitable access to healthy living conditions and therefore the

general well-being of the population”?8).
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Although the duty of the state is to “protect the public which is a collective good, any
intervention that the state implements to protect the public must be weighed against
individual rights”?®- Public health could be seen as a social contract between the state
and its citizens, as individuals must “obey rules and put aside their own interests, not
for the sake of themselves, or their rights or interest but for the sake of their own
protection or their own good”®0 P173) Policy makers must therefore understand the
factors that influence both the health and well-being of the population and recognise
their interrelatedness because the health and wellbeing of one person can have an
impact on the health and well-being of others and even an entire community®®- Public
health is unique as it relies on legislation to define what the state considers ‘authorised’
or ‘approved’ or ‘acceptable’ behaviour or life-style choices. Citizens are therefore
controlled and coerced by the state using legislation to behave in a certain way to
achieve better health and wellbeing. However, various definitions of public health
emphasize the need for cooperation and shared obligations between governments
and communities to achieve a healthy population. Because the state is responsible for
the implementation and enforcement of public health policies, transparency, fairness,
accountability and participation are crucial elements to bring about behaviour changes
across the population. “Policymakers must be willing to not only clearly explain the
reasons for restrictive measures, but also openly acknowledge and admit when there
is new scientific evidence available that requires a reconsideration of certain
policies”?%). Therefore, to be able to legitimize public health policies that encroach
individual choice, the state must fulfil its obligation towards its citizens not only through
the implementation of taxation but also ensuring there is adequate resource in the
form of funding allocated to support disease prevention and other interventions that

promote health and well-being.

There are many risks to the health and well-being of a population and as many
interventions used by the state to reduce or eliminate these risks. However, each of
these interventions is associated with one or more ethical concern. For example,
where there is a significant risk to the population, the intervention used by the state
may lead to the restriction of individual autonomy®b. The concept of ‘risk’ in its self is
associated with controversy as is the more ethically charged question of “what level
or risk or degree of risk is socially acceptable and at what point should the state step
in and be making decisions on behalf of individuals that reduce or eliminate their
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exposure to risk?”8), What makes the ethics of a public health policy decision more
difficult to establish “is the presence of scientific complexity and scientific
uncertainty”@®b | Typically in human medicine the evidence used to make claims about
disease causation as well as claim about the efficacy of preventative and treatment
interventions comes from data collected in clinical research®V. But even in these
circumstances, being able to make valid and reliable claims about an intervention is
difficult. Public health policy makers react when ‘harm’ is identified using available
emerging and evolving information and knowledge. Policy decisions are therefore
seldom based on strong irrefutable scientific evidence that can be used to justify that
the public’s health and well-being will ultimately benefit from the implementation of

proposed intervention®b,

Today important health issues that affect the general population are linked to so called
‘life-style choices’ which are considered contributory factors of NCDs such as type 2
diabetes, heart disease and cancer that result in a significant mortality and morbidity®.
In an attempt to address this burden, the scope of public health policies has widened
to include policies that influence an individual’s choice and behaviour prescribing for
example what they should or should not eat, as an attempt to promote public health
and reduce the cost associated with the treatment of NCDs. However, these
measures, while claiming to ‘protect’ the general population, are considered intrusive
as well as an infringement on individual autonomous rights. Public health decisions
that restrict individual behaviour are frequently made without sound scientific evidence
and therefore to claim that a policy or legislation is ‘for the good of the public’ will be
challenged, as the burden of proof lies with the state who is required to prove to the
public that the intervention is justifiable®?, Importantly, it is not the objectives of public
health policies that are problematic but rather the methodology that gives rise to a
number of ethical conflicts that generate tension between individual rights on the one
hand, and government obligations to protect the public from harm, on the other®?-
Therefore, if behaviour and life-style restrictive interventions are perceived or prove to
be unlikely to succeed in achieving their public health objective, the general public will
view them as draconian, regressive and unfair. The net result is that their

implementation is unlikely to deter or change the behaviour of citizens.
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The Role of Ethics in Public Health

Developing public health policies is not as straight forward as the collection of
information on the health problem and then deciding on an evidence-based strategy
that can be justified in ethical terms needs to be adopted®?). First and foremost, policy
development must be supported by evidence as well as an estimated quantification of
the magnitude of the perceived risk. However these two elements are not always
present and therefore public health policy decisions need to reflect the delicate
balance of individual autonomous rights versus the rights of communities and society
as these are interrelated and therefore inherently result in ethical tension®). To justify
public health we have to accept the assumption that health is a “fundamental good”®>.
Interventions that alter how people think and what they desire to achieve this
fundamental good should have a normative critique in a democratic society to
establish if they are ethically justified®9. Public health ethics provided a normative
framework that interrogates the moral implications as well as the ethical justification of
interventions that claim to protect and therefore improve the health of the population
to the field of public health®?). As the scope of public health has widened, so have the
ethical issues that are associated with itGY). Although, because public health is
supported by legislation, it is difficult to clearly define underlying ethical principles and

policies as these appear to be more closely aligned with human rights and health law.

Policy development is one of the core functions of public health. Policy makers
typically need to rely on available scientific and economic information as well as social
and political considerations at the time. The inclusion of ethics in the decision-making
process provides an opportunity to develop balanced and sound policies that offer
reflection of what ‘we ought to do to achieve maximum public health’. The role of ethics
in public health is to “guide just and effective policies to achieve effective population
health”@0p172) - Public health ethics must therefore be used to interrogate and address
the “issue of legitimisation and preserve progressive human values and individual
rights by ensuring ethical principles and sound ethical reasoning is incorporated in the
decision making process and that these are reflected in policies and legislation”(0p169),
The inclusion of ethical principles provides an “understanding of what is right or good,
what is the justification for this right or good and how we should act in accordance with
what is right or good”®4, Public health ethics ensures that policies and interventions
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are justified by the state to be able to achieve public health goals. There are however
many competing ethical frameworks that can be applied to public health policies.
According to consequentialist theories, the action or policy that has the best
consequences is morally right. By contrast, according to deontological theories,
individual autonomous rights determine which action is ethically mandated. As a
consequence, the results of an normative assessment of a public health policy will
vary considerably depending on the ethical theory applied®? . An ethical appraisal of
a public health policy must start with an assessment of what the benefit will be to the
general population as well as its quantification i.e., “there needs to be evidence that
supports the prospect of achieving the benefit as well as the expected magnitude of
the benefit”3 P4, |t is important that there is consideration of alternatives, particularly
if an intervention is ethically problematic®?. The ‘potential harm’, i.e. possible
unintended consequences, of the intervention “should also be assessed for those
directly and indirectly affected and be compared with the expected benefit for the
target population to determine the net- benefit"®® P9, A systematic review of
publications over recent time shows there has been a shift in moral norms of ethical
frameworks that support public health, from liberal autonomous values towards
collective community values®. This is illustrated by the increase in the welfare
benefits and social grants provided by the state that offer social protection to the poor
and disadvantaged. In addition, public health interventions that were once considered
‘socially unacceptable’ are now part of daily life, for example the banning of smoking
in public places. The conclusion is that the involvement of the state in core health and
welfare functions has led to a “compromise of individual liberty and choice as well as
a blending of equality, human rights and justice as the leading ethical and moral

considerations for public health policies” (0p169),

Social Justice

There are many ways an individual may be considered socially disadvantaged
including being unemployed, have a poor education, living in informal housing, living
in a polluted environment as well as lack of access to drinking water and sanitation.
Social injustice affects the way people live as it has a direct bearing on their risk of
disease and life expectancy®®- Although the life expectancy of most populations has
increased significantly over the past 150 years, a high burden of disease and reduced
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life expectancy still affects many and is fundamentally linked to poverty, patterns of
discrimination (in particular women), and economically marginalised communities().
According to the WHO, “The poorest of the poor have high levels of ill-health and
premature mortality. The lower their social position the worst their health”(6 P31 |t
follows then that in places where significant differences in health exist and these are
judged to be avoidable by the implementation of reasonable interventions; they are
unfair and unjust and must be addressed by society. The “elimination of social
inequality is the only way to prevent health epidemics in the future and prompt
opportunity, growth and well-being of a society”®” P18 The fair and equitable
distribution of health resources in a population is therefore as important as the
implementation of interventions that are aimed at promoting and protecting health.
Public health policies therefore should not only focus on health outcomes but also the
broad notion of well-being of a population®®- “The principle of justice requires that
individuals and groups receive fair, equitable and appropriate treatment in light of what
is due or owed to them”2®), To achieve this, every individual is required to act in a way
that benefits society and not solely the individual. Social justice is therefore central to

the objectives of public health and regarded as its core value().

At first public health may appear to be fundamentally utilitarian, as its objective appear
to be to achieve “the greatest good for the most number of people”, however, public
health policies are also required to ensure fair distribution of health and therefore the
ethical principle of justice is considered the imperative behind the need for the state to
focus on the health needs of its citizens®D- Social justice is seen by some®® as the
moral foundation of public health and broadly aims to provide not only a sufficient level
of health to all but also to reduce unjust inequality®” . According to Powers and Faden,
the “purpose of public health programmes should be to ensure a sufficiency of
wellbeing in each of 6 dimensions (health, personal security, self-determination,
attachment, reasoning, and respect) as well as the actual existence of the desirable
state of affairs, and not just the individual's potential capability for achieving them”(8).,
Therefore in the context of public health, social justice provides guidance to the state
on how to allocate its resources as it “demands more than fair distribution of resources”
especially when considering the poor and disadvantaged who are at a heightened risk
than the rest of the population®®. However “if justice is outcome orientated, then public
health policies must deal with the underlying cause of both poor and good health”?),
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In developing countries like South Africa, where social injustice and poverty have a
significant impact of health public health plays an important role in the well-being of its
population as the majority rely on the state to provide basic services. However, the
“delivery of ethical and effective public health policies requires knowledge as well as
political accountability and policy makers need to consider the potential consequences
of policy decisions on health inequalities”®%. Fairness is an essential part of social
justice and is therefore important for the justification of public health policies that
impede individual autonomy®%). For example a campaign that encourages people to
exercise through gym membership or eat 3 portions of a fresh fruit and vegetables a
day, would not be achievable by the socially disadvantaged and would not be
considered a fair response to addressing obesity in South Africa as it may “further
contribute to an increase in health inequalities”“?. Failure to adequately address
social justice in public health policies can therefore result in the perpetuation of
conditions of inequality. However, “before implementing a public health strategy that
involves conflict between normative criteria, it is important that policy makers consider

alternatives that are less ethically challenging”(2):
Paternalism

Paternalism involves “some kind of limitation on the freedom or autonomy of an agent
and it does so for a particular reason”“0Pl), When the limitation, in the form of rules or
policies is justified solely on the grounds “that the person affected would be better off,
or would be less harmed but the person in question would prefer not to have this
restriction, this is paternalism”“ P)- Paternalism is “an action limiting a person's or
group's liberty or autonomy which is intended to promote their own good or the
intentional interference with a person’s freedom of action exclusively or primarily to
protect his or her own health, safety, welfare, or happiness”@® . Paternalism refers to
“the relationship between the state and its citizens and the notion that those in power
have the right and the obligation to overrule the preferences of those who are deemed
incapable of knowing what is in their best interest, similar to the relationship between
a parent and a child”“?- Paternalism involves “competing claims between individual
liberty and control by the state as its actions usurp the decision making power of an
individual by preventing or interfering in how they arrive at their decision or attempts

to substitute their judgement with another for the purpose of promoting their welfare
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and effectively denies the individual the right to choose”“2P16)- Paternalism policies are
controversial “because they are premised on the notion that the state is better able to
make decisions that are in a person’s best interests than the person them self’*?- This

may also be referred to as ‘Nannying’.

The philosopher John Mill had strong views on this and proposed that all forms of
paternalism should not be permitted“®. He suggested that individuals are a more
reliable judge of what is best for them and this should not be determined by the state
“4), not because individuals are capable of making a better choice but “as long as
individuals understand the risks involved, they should be free to make their own choice
to engage in risky activity if it provides personal fulfilment’@® . Nonetheless Mill did
concede that “paternalism can be justified when a person has compromised decision
making for example policies that restrict the freedom of children and mentally disabled
adults to prevent them from harming themselves”®4. However he was concerned with
the tendency for the state to abuse their power promoting their own interests and not
those of citizens whose liberty they restrict*®. Therefore, according to Mill, taxes on
unhealthy products such as alcohol and tobacco are an overreach by the state to
disincentivize their use or consumption as individuals should be allowed to choose for
themselves, even if they make what others might consider an “unhealthy” or “unsafe”
choice. “Consequently the inclusion of policy restrictions that are considered “risk-to-

self” behaviours are controversial justifications for public health regulation”(8),

Public health policies are considered paternalism as many of them are aimed at the
restriction of ‘risk-to-self behaviour and directed towards overall societal welfare
through health-enforcing legislation. Supporters of paternalism claim not everyone
knows what is good for them due to certain limitations, such as lack of understanding
or will power, and therefore need to be forced to do what is good for them to achieve
health and well-being®@?. Even when there is sufficient information available, the public
may be misled or misunderstand the risks®®. “This is seen with clever advertising and
other marketing tools which can be used to persuade consumers to make unhealthy
decisions about tobacco, alcoholic beverages, sugary drinks or high-calorie take-away
food”8)- Furthermore, paternalistic policies become persuasive when considering that
the accumulative effect on morbidity and mortality of individuals choosing not to wear

seatbelts or helmets. Intervention by the state is therefore sometimes necessary and
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justifiable “to protect an individual’s health or safety and while risk-to-self is often the
least ethically acceptable reason for regulation, it is nonetheless understandable that
paternalistic policies can be effective in preventing injuries and deaths in the
population”@8). This supports the consequentialist view that because more good than
harm results from a particular ‘risk-to-self’ policy, it is ethically justified but these
policies still require reliable scientific evidence of its effectiveness to ensure ethical

justification.

There is a range of different forms of paternalism are described in the literature
including ‘soft’ versus ‘hard’? - Soft paternalism refers to the notion that “the only
conditions under which the state is entitled to intervene in individual decision-making
are those in which an individual is considered to be making decisions that are either
involuntary or ill-informed”®2). In this case “the intervention is only justifiable to the
extent that the person needs to be protected from harm to which they did not consent,
or to ascertain whether or not they are in fact acting voluntarily and knowledgeably.
By contrast, hard paternalism is that, in some instances, it is legitimate for the state to
intervene in a person’s choice without their consent, even when that person is acting
voluntarily and knowledgably. In the context of attempting to reduce the incidence of
obesity, an example of ‘soft’ paternalism would be educating the public on the risks of
eating too much sugar, whereas a total ban on sugar consumption would be
considered ‘hard’ paternalism”“2. The sugary drinks tax appears to be neither ‘soft’
nor ‘hard’ paternalism, as the intervention is more restrictive than education but does
not directly prevent purchase or consumption of these products. Other types of
paternalism include ‘pure’ versus ‘impure’, ‘broad’ versus ‘narrow’, ‘weak’ versus

‘strong’, ‘pure’ versus ‘impure’ and ‘moral’ and ‘welfare’“?,

The Harm Principle

The risk of causing harm to others is accepted as one of the few ethical and moral
justifications, aside from justice and beneficence, for public health policies and
regulations that limit individual choice. In philosophy this is known as the ‘harm
principle’ described and defended by John Mill in his essay “On Liberty”, as the only
ethical justification for interfering with the rights to liberty of a competent adult

individual. The ‘harm principle’ prescribes that competent adults should be able to
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make their own choices unless their choice and the consequent action of that choice
can or will harm others®®. According to Mill, social disapproval, harm to oneself or
immoral conduct does not justify state intervention in the decisions and choices of
competent individuals unless again it will harm others®)- The “harm principle is
therefore not intended to determine the moral actions of individuals, but to restrict the
scope of laws proposed by the state that impact on personal liberty”®). According to
Mill, competent individuals therefore have the right to choose if they want to smoke
tobacco, drink alcohol, use recreational drugs or consume sugary drinks. Mill’'s
definition of harm does not include all negative consequences but only those actions
that would have a lasting and significant impact on individuals such as an infringement
of their rights. Even public health policies such as mandatory wearing a seat belt or
wearing a helmet are not ethically justifiable according to Mill. The libertarian view is
that everyone has their own preferences and should have the right to make their own
choices even if it causes them ‘some’ harm. It is therefore ethically acceptable that
competent adults pay no attention to their own health and it is fundamentally wrong
for the state to coerce and force individuals to lead healthy lives or look after their
health if that is not their choice, as long as their choice does not harm others G4 .
There is consensus that influencing behaviour to prevent harm to others is not
considered paternalistic. A number of public health interventions that impose
restrictions on the behaviour of smokers would not have been considered acceptable
but are now the norm because of the evidence of harm to others. An example is the
banning of smoking in public places because of the scientific evidence that confirmed

the harm caused by secondary smoking“®).

‘However, the use of the ‘harm principle’ carries with it a number of problems and
areas of disagreement. One area of disagreement relates to the question of which acts
can be said to harm only the person whose behaviour is in question”®”)- The
philosopher Peter Suber argues that all acts that harm an individual will also harm
others, even if this is indirectly or remotely and therefore, “In a welfare state which
shifts costs to compensate those who harm themselves, virtually all self-harm will be
other-harm too; hence, virtually every corner of life could be regulated by law without
violating the harm principle, and virtually all paternalism would be justified”“?). Over
time the scope of the ‘harm principle’ has been expanded in its interpretation in public

health ethics to include threats of “economic harm”?”). Anti-smoking policies, for
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example, are justified by the potential ‘economic harm to the state’ that results from
the financial burden of caring for individuals with smoking-related illnesses in public
health facilities. The relative successes achieved by taxes on tobacco products has
led to the justification of the implementation of similar interventions that restrict
individual choice on so-called ‘unhealthy lifestyle choices’ because of the cost of caring
for individuals with so-called lifestyle illnesses, such as hypertension and diabetes.
However, the view that an individual’s behaviour is simply determined by ‘choice’ is
problematic, as choice is often determined by other factors and therefore the ethical
justification to use interventions that aim to modify certain ‘life-style choices’ must be

closely scrutinised®®),

In conclusion, the overarching ethical principle of Mill's ‘harm principle’ is that
competent adults have a “strong claim to be able to self-govern, at least to the extent
that those decisions do not imposing consequences on others. If a person has the
capacity to understand the nature and consequences of their choice, then they should
be able to make their choice without outside interference and especially without
interference by the state”?®). Lifestyle choices and food choices should therefore
remain a matter of autonomy and not be influenced by the state even though these

choices may be considered ‘unhealthy’.

Public health policies are considered a form of ‘paternalism’ as many of them are
aimed at the restriction of ‘risk-to-self’ behaviour and directed towards overall societal
welfare through health-enforcing legislation. However, public health and its
interventions are justified if we accept that health is a fundamental good. Social justice
is the core ethical principle of public health®® where the objective is to improve the
health and well-being of the population. This provides an ethical justification for the
premise that health is important and therefore a matter of state and public concern
that justifies its intervention in areas of communicable diseases and sanitation.
However, social justice does not provide an ethically justified defence against claims
of over-reach by the state regarding the implementation of restrictive interventions,
such as taxation, in the absence of supporting scientific evidence of its effectiveness
especially if the intervention is likely to impact negatively on the socially

disadvantaged. Furthermore, public health policies that fail to adequately address
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social justice and result in the perpetuation of conditions that lead to inequality in
society, can’t be ethically justified.

Even though in recent years ‘economic harm’ has become an ethical justification for
public health policies because of the financial burden incurred by that state in caring
for individuals that have made ‘unhealthy life-style choices’, “before implementing a
public health strategy that involves conflict between normative criteria, it is important

that policy makers consider alternatives that are less ethically challenging”2).
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Chapter Il Ethical Evaluation of Issues Raised For and Against a
Sugary Drinks Tax

Public health interventions are justified by the assumption that health is a fundamental
good and is therefore of paramount concern to the state as well as the general public.
However, should food choices, good or bad, remain a private matter or have we
reached a point where the projected burden of health costs associated with treating
obesity and NCDs justifies the state’s intervention? Included in this chapter is
background information that establishes the reason why the global implementation of
‘sugar taxes’ has gained traction in recent years. | include the latest available South
African obesity statistics and contextualise the reasons why there is a need to find
solutions to address obesity and why this is considered an important public health

problem.

| evaluate two ethical concerns that arise from the state’s use of taxation as a public
health intervention to influence individual behaviour as a means to address the
incidence of obesity. The first is concern around individual autonomy and whether it
is justifiable for the state to restrict or decrease autonomy by use of taxation to
influence purchase choices, and the second is that the sugary drinks tax is unfair

because it is regressive.

To address these ethical concerns, this chapter firstly looks at the notion of behaviour
and whether this is always determined by choice, then the state’s use of fiscal policy
in the form of taxation to influence behaviour as well as its success as a public health
intervention (with reference to the tax on alcohol, smoking and the plastic bag tax) in
South Africa. | evaluate the justification for the implementation of the sugary drinks
tax, including a review of available scientific evidence used to support the claim that
the tax will improve health and therefore reduce the incidence of obesity and NCDs.

Secondly, this chapter evaluates the causes of obesity and whether there is sufficient
reliable scientific evidence to link the consumption of sugary sweetened beverages
with obesity. | explain the importance and benefit of sugar as a nutrient, including the

notion that sugar may be ‘addictive and ‘toxic’ and therefore over consumption may
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be attributed to craving rather than a choice. Finally | review case studies of countries
where a similar tax has been implemented, and evaluate the reason for its success or
its failure in being able to address their obesity problem thus providing useful insight
and a degree of predictability of how successful this tax will be in achieving its stated

health outcome in South Africa.

Fiscal Policy used to Influence Behaviour

“For a public health system to be sustainable, all members of the population need to
minimise relying on its resources as much as possible. It is therefore legitimate for the
state to consider measures that ensure its sustainability”® . Governments use
taxation to collect revenue and redistribute resource from the private to the public
sector to provide goods and services needed by all of society. The rational for the use
of taxation as a public health intervention varies but includes its use as a deterrent to
modify behaviour as a strategy aimed at reducing the incidence of risk factors for
chronic disease (associated with tobacco smoking and alcohol abuse) to minimise the
burden on the health care system, and to also raise revenue to be able to fund the
health care needs of its population®- The “core ethical principles that justify these
fiscal policies in public health are; there must be a public health benefit, the
intervention must be necessary, it must be based on good evidence, have minimum
infringement on liberty and lead to a reduction reduce in inequality”®®. These policies
work best when public institutions are strong, the government is credible and the
design as well as the application of the fiscal intervention is appropriate“?). An effective
tax is “one that reaches the intended target and there is evidence to support that it
alters health-related behaviour of the population in the desired manner. A fiscal policy
should be effective, efficient, and cost-effective and should promote or maintain equity
goals. An effective tax reaches the intended target and alters health-related behaviour
in the desired manner” “9). It is however important to acknowledge that the benefit of
an intervention may be difficult to prove scientifically.

The proliferation of taxes on ‘unhealthy foods’ and poor life-style choices is justified
because of the assumption that health is a fundamental right and therefore of
paramount importance to the general public®®. The argument follows that for the state

to take no-action in the face of what is considered preventable morbidity and mortality
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caused by unhealthy food and poor life-style choices, could be regarded as unethical
and therefore justifies the incorporation of what are referred to as ‘life-saving’
interventions in the public health policies®V- In addition, unhealthy individual choices
constitute an ‘economic harm’ for those who share the health care system of the
chooser. The high financial risk to society is also regarded as an ethical and moral
justification for the implementation of ‘economic behaviour’ interventions such as a tax
on sugary drinks that overrides individual autonomy to prevent the general population
from adopting unhealthy behaviours or life-style choices*®). Economists that support
of fiscal public health policy interventions argue, in this way ‘consumers’ of unhealthy
foods or individuals that make poor life-style choices contribute towards the societal
cost of their choices as the taxes form part of government revenue with some

apportioned to public health-care®2)

Is Behaviour always a Choice?

Our freedom to make our own choices, as competent adults, is critical to our wellbeing.
It is these choices that shape our lives according to our values and determine our
version of a fulfilled life and is key to liberal societies®3. “To be autonomous, one
must be free of control by others, have control over oneself, and understand what
one’s doing”®4- An autonomous decision included the capacity to make choices, being
able to act as well as understanding of the consequences of these choices or
actions®¥. The universal provision of education is therefore of great importance.
Making autonomous decisions and actions requires being free from the control of
others is a libertarian perspective, which “affirms what are classically regarded as the
‘natural’ rights of man: life, liberty and property”®5 P13). However, all three of these
dimensions of autonomy come in degrees®¥. Moreover, choice has complex origins
and is determined largely by environmental factors such as the societal, economic and

consumerist pressures.

“Behaviour is linked to choice and therefore understanding the extent to which
individuals are able to make genuine choices is also important for discussion of the
rights and responsibilities of individuals and the state in health issues”®° P24, However
behaviour is not predicable in that people do not always act rationally, are not perfectly
self-interested, nor do they have consistent preferences which results in many

deviations from the standard assumptions about behaviour that are included in fiscal
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policy®®)- Thaler (2008) argues that “it is false to assume that almost all people, almost
all of the time, make choices that are in their best interest®”). For example “while
people may choose to eat rich and fatty foods because of the pleasures they bring, it
is difficult to imagine people actively choosing to be obese”®3). It may therefore seem
reasonable to assume “that individuals are entirely responsible for their own food
intake and exercise levels, and consequently their weight, however closer analysis
reveals that this assumption is simplistic and one sided, as there are a nhumber of
factors outside of the control of individuals that can be attributed to the rise in the
incidence of obesity”®3- This includes an increase in private car ownership as the
preferred mode of transport and less manual jobs as well as the availability and
affordability of energy dense foods®9. “The notion of individual choice, individual
responsibility and autonomy are therefore difficult to apply in relation to obesity”“0, It
is clear that there are a number of barriers to individuals being able to change their
behaviour because behaviour is shaped, to a large degree, by environmental factors
which are in-turn determined and influenced by regulations®®, Therefore
understanding the real cause of obesity is important for determining policy and
interventions that would be affective at preventing or alleviating excess weight gain,
and to then to be able to examine the ethical issues involved.

If we assume that all individuals have a fundamental interest in being healthy then
there is sufficient reason to discount harmful individual choices as having been made
freely and therefore individual choices made by the disadvantaged sectors of the
population should not be presumed to be autonomous®®- In other words, what looks
like liberty or choosing an unhealthy lifestyle or behaviour may not be liberty at all, as
choice is influenced by many external factors. It is not just about being uninformed that
influences individual choices but also social conditions and relationships such as peer
pressure or economic dependence. For example people with a higher socio-economic
status have more opportunities to make healthy life style choices®3®- Spending money
on sugar sweetened beverages (SSB) may appear to be an autonomous decision
however it does not necessarily reflect the true authentic choice of that individual®”).
The consumption of these products may be influenced by their availability and
affordability rather than choice. It is feasible and therefore possible that these products

have become a standard substitute for drinking water in communities that are still
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plagued by poor service delivery in some parts of South Africa and has nothing to do
with authentic choice.

Do Sugary Drinks cause Obesity?

Sugar is a carbohydrate that provides “energy” to the human body®3®. “The human
body breaks down sugar into glucose which is easily absorbed after consumption and
is the primary source of energy source and is can be used immediately or stored in
the liver and muscles for later use. Sugar is found naturally in many nutritious foods
and beverages and is also added to foods and beverages for taste, texture, and
preservation. Sugar is extracted from sugar cane and ‘purified’ into its familiar white
crystalline form which has no vitamins, minerals or fibre. Sugars are used to sweeten,
preserve and improve the functional attributes of foods and beverages such as
viscosity, texture, body, colour, and browning capability”®®. “Its refined form allows it
to be integrated into food products in quantities and concentrations that do not occur
naturally and have thus made it possible for consumers to easily ‘over-consume’
sugar, making this an issue of concern for public health worldwide”®® . “Carbohydrate
foods such as breakfast cereals that have been stripped of their natural complement
of nutrients and fibre, place a large metabolic burden on the body, particularly when
sugar is added to these products. While it is true that glucose is essential for sustaining
life, there is no stated daily requirement for dietary glucose”®®. However, the relative
un-healthiness of any nutrient, including that of sugar, needs to be judged in the

context of overall diet and not on its own (9

Obesity is generally caused “when more energy is consumed than is expended then
the surplus energy is stored by the body as fat and over time this results in an increase
in BMI"0), Obesity is a “known risk factor for many chronic health conditions, such as
diabetes and heart disease which are today the leading causes of death”@. “The
particular drivers of obesity in South Africa seem to include an increase in the
availability of cheap vegetable oils as well as the increased food intake from animal
sources coupled with a widespread reduction in the intake of nutritionally important
foods, including legumes, coarse grains and fresh vegetables, increased proportion of
foods and beverages which contain sweeteners to enhance their flavour”®9, <As South
Africans have become more urbanised, their exposure to highly processed foods has

increased largely because of intense and appealing advertising campaigns as well as
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the convenient placing of fast-food outlets in economic hubs as well as residential
areas”®)- For many being able to afford these products is “often seen as a mark of
personal and material success”®). All these factors have contributed to a “nutrition
transition, from traditional to westernised consumption patterns, which has added to

the obesity problem”(©9)

“Although this describes the process, simplistically, at an individual level, it is important
for public health policy to identify interventions that might be most effective in
preventing or treating obesity at the population level. Yet the underlying factors that
contribute to the increase in obesity at the population level are not well understood” ).
This is highlighted by the fact that “since the late 1970s, governments and health
organisations around the world recommended low-fat diets, with reinforced messages
of the dangers of saturated fats and cholesterol found in products such as meat,
bacon, butter and eggs”®®- However, reducing the fat contents in foods appears to
have had unintended consequences as food manufacturers had to manipulate food to
make it more palatable by adding favouring agents such as sugar®®. This “misplaced
hostility towards saturated fats is being followed by what could be an equally mistaken
hostility towards sugar. Therefore before governments influence dietary choices
through taxation, they need to be sure that the scientific evidence on nutrition and
health supports the fiscal policy and will not have the opposite effect and lead to worst
outcomes”®0:- It has been suggested that the current global obesity problem may be a
result of government decisions to issue dietary guidelines that supported low-fat foods
in the late 1970s and exclude saturated fats as they were attributed to cardiovascular
disease and are therefore ‘unhealthy’®2. The use of official dietary guidelines and
public education campaigns with extensive media coverage were highly successful in
convincing the public at the time, that saturated fatty foods were ‘unhealthy’ and should
be avoided and that low-fat products were a ‘more healthy’ choice®- Even today,
these interventions have had a profound impact on what people choose to eat and
further demonstrates that taxation is not necessary to change the eating habits of the

general population(?-

The causes of weight gain and obesity are not simply a product of the over-
consumption of sugar, poor life-style choices or lack of will-power®4. Overeating which
is attributed to weight gain and obesity is driven by many factors such as genetics,
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medication, environmental, behavioural, social, psychological and cultural factors. For
example “psychological and social factors that play a part in eating behaviour and food
choices where food is used as a reward or as a comfort to relieve stress-there is a
correlation between obesity and high rates of some mental health conditions, including
depression”®5 P12 Obesity has a strong genetic component, for example a child of
obese parents is more likely to also be obese. Social cues also play an important role
as there is “evidence suggesting that obesity can be passed on from generation to
generation through both physiological and behavioural mechanisms. A mother with
high BMI is likely to have children who also become obese when they grow to
adulthood”®9. In many countries, including South Africa, “there also seems to be an
inverse correlation between socio-economic status and the prevalence of obesity and
in particular amongst women”®9, It is therefore reasonable to conclude that “the
inequality in health that low-income people face is far more complicated than the over-
consumption of sugary drinks and the stigmatizing this single type of nutrient (along
with those who consume it) will do little to reduce, and may even exacerbate, the health
issues produced by poverty and discrimination”®®, In general terms, “obesity is the
result of many changes in our environment that make it easier to consume a large
amount of calorie-rich food while expending little energy”©®. Although many
contributing factors of obesity have been identified, their relative importance and

contribution to this health problem remains unclear.

Notable in South Africa, “it was reported by the Food and Agriculture Organisation and
the United Nations that sugar consumption decreased around 15% from 1990 to 2011
but the obesity rate increased over the same period by 40%"®%. This is a clear
indication that there is no reliable evidence that the consumption of sugar can be
attributed to the leading cause of obesity. This, combined with the “fact that more than
80% of South Africans consume only moderate amounts of sugar”®3 reinforces the
fact that there is actually no need for this intervention in South Africa, and “suggests
that the real motive for the proposed sugary drinks tax is simply to raise additional

revenue for a cash-strapped fiscus”3,

Justification of the Sugary Drinks Tax

The statistics of the incidence of obesity in South Africa are staggering, notably 26.8%

of the population have a BMI 230 and it is listed in the top 50 fattest countries in the
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world™ and highest in the Sub-Saharan region(®. The latest demographic and health
survey reported that “two thirds (68%) of women and one third (31%) of men are obese
(BMI 230%) and one in five women (20%) included in this survey were severely obese
(BMI 235%)"@ P1). WHO recommends that to counter this global obesity trend,
‘Individuals must reduce their intake of free sugars to less than 10% of their total
energy intake”®. Excessive calorie consumption and sedentary lifestyles are claimed
to be the main contributors to obesity and the development of diabetes which is largely
preventable®)- “Diabetes is a major cause of blindness, kidney failure, heart attacks,
stroke and lower limb amputation and therefore has a profound impact on quality of
life and productivity”®). The American Diabetes Association (ADA) has estimated that
the cost to the state of treating diabetes in the USA has increased 26% in the last 5
years (2012 to 2017)®7, Given the current scale of the obesity problem as well as
predicted exponential increased in the scale of this public health problem and the
associated financial burden to the state, it is understandable that governments have
had to turn to a fiscal policy as a way of influencing and changing food and lifestyle
choices with the implementation of taxes on food and beverages with high fat, salt or
sugar content®®- The WHO claims that taxing sugar sweetened beverages (SSB) and
making them less affordable will lower their consumption and reduce obesity in the
general population®. The implementation of a policy targeting food products that have
a single nutrient such as sugar, is relatively ‘easy’ to implement and administer
particularly in low resource settings and it has therefore been readily adopted by many

countries as an intervention to address obesity®?.

Fizzy drinks such as Coca-Cola®, fruit juices and energy drinks have been singled out
as the main category of food products that are high in sugar content but have no
nutrition value and are considered a major factor in causing obesity and diabetes
worldwide®D. The rationale for a tax on these products is as follows: “decreased
affordability of these products will lead to a reduction in the net amount of sugar
consumed resulting in reduced total intake of calories and a lower the incidence of
obesity in South Africa”®?)- The sugary drinks tax which was introduced in South Africa
in April 2018, is described by the South African government as “the most cost-effective
option available to help counter obesity and is estimated will generate an additional

R10.5bn/year revenue”®®, What the government means is that this tax is the easiest
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and most cost effective way to generate revenue and influence public behaviour so it

can tackle the obesity problem(®9),

A tax on sugary drinks is considered the same as a tax on cigarettes by public health
policy makers and with that there is an assumption that this tax will have the same
effect in reducing consumption. It may therefore be reasonable to conclude that fiscal
policies aimed at influencing behaviour will have an impact on individuals sensitive to
product affordability and will therefore have the biggest impact on low-social economic
groups. Low income consumers spend a greater proportion of their income on basic
commodities such as food than higher income consumers. As a result, the burden of
taxation on sugar sweetened products is likely to be larger for low-income
consumers©®- Estimates suggest that “the difference in the burden of taxation
between socio-economic groups is more likely to be in the order of 10 to 1"(%®). A
“systematic review of the effects of fiscal policies on diets and their related chronic
diseases (e.g., obesity) by Thow et al® suggests that food taxes and subsidies can
influence consumption in high-income countries but highlights the absence of research
into consumer responses to taxes in developing countries”®?, |t is for these reasons
that opponents of the sugary drinks tax argue that the implementation of this tax in a
developing country like South Africa is unjust and unfair. However, proponents of the
tax argue that its implementation will help improve the quality of life of low-income
residents by encouraging them to choose healthier less-expensive beverages as the
problem of obesity is greatest among this socio-economic group. But “unlike smoking,
food is a basic necessity and therefore if one source becomes too expensive,
consumers are likely to look for an alternative cheaper product as a substitute with no
guarantee that the substitute will be a healthier choice”®®- Therefore, even if this tax
succeeds in reducing consumption of sugar sweetened beverages (SSB), it will not
necessarily reduce overall sugar intake because individuals may purchase a cheaper
brand, switch to other products that contain as much or more sugar, buy other cheaper
high-calorie products or even cut down on other household items to be able to continue
to afford their preferred brand of sugary drink.
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Are Taxes Successful at Influencing Behaviour?

The justification for interventions that influence behaviour intend to “either to improve
health or reduce the cost to society of the unhealthy or bad behaviour”. Taxes emerged
from the assertion that “people are responsible for their own choices but if they can’t
make the right choice, then the state needs to intervene”™, The South African
government, like other governments, have implemented taxes on goods aimed at
reducing consumption or use by increasing cost and therefore their affordability
because of their ‘perceived’ adverse health risks in the general public®®. These are
collectively known as ‘sin taxes’ and apply to all tobacco and alcohol products sold in

the country.

Policy makers claim that the reduction in cigarette smoking seen over the past decade
in many countries is attributed to taxes that have been imposed on tobacco products
which have effectively reduced their affordability. However despite these taxes, the
prevalence of smoking is still relatively high particularly in the low and middle income
groups™®®, while 1 in 5 of all adults in Great Britain smoke®3). The evidence therefore
suggests that punitive measures alone did not contribute to a reduction in tobacco use.
There are however a number of regulations that make smoking ‘inconvenient’. For
example, the restrictions on smoking in public places such as restaurants and public
transport and together with strong anti-smoking campaigns, health awareness and
education campaigns these interventions are more likely the main reason for the

reduction in smoking.

The rationale for having taxes on alcohol is that over-consumption or abuse places a
burden on health, society as well as the economy of the country. It is well known that
alcohol abuse and over-consumption of alcohol cause a number of serious health
issues “including liver, kidney and brain damage, while a significant number of suicides
and homicides are also related to alcohol abuse as well as violent behaviour (intimate
partner violence), sexual assault, increased risky behaviour resulting in unwanted
pregnancies and STDs and well as drunk driving fatalities”(". Yet despite these taxes
which are increased every year, South Africa remains one of the highest consumers
of alcohol with consumption even increasing in recent years(’® to a point that

alcoholism and alcohol abuse is considered by some, as a national crisis("®- It would
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seem then that the ‘sin taxes’ have had an insignificant impact on reducing
consumption of alcohol in South Africa. For an intervention to successfully reduce
consumption of alcohol, it is necessary to understand the patterns of consumption,
and in South Africa a significant amount of alcohol that is consumed is homemade and
illegally produced. These products are considerably cheaper than marketed
products, are brewed in rural areas and consumed mostly by the poor. Therefore an
increase in the cost of commercial products due to an increase in taxation is likely to
have no impact on the consumption patterns of this sector of the population, which is
estimated to account for 26% of total adult consumption in South Africa(®. In the
absence of other public health interventions such as education, further increases in
the taxation on commercially available alcohol products may lead to an increase in
consumption of these homemade and illegal products which have the added risk of
harm because of unknown and potentially dangerous impurities or contaminants used

to make these products(®

Another example of a tax that has not changed behaviour of the South African public
is the ‘plastic bag’ tax. The ‘plastic bag’ tax was introduced by the South African
government in 2003 and is aimed at reducing the demand for plastic shopping bags
to reduce the amount of plastic in landfill sites as well as littering of plastic in the
environment. Since its introduction up to end of August 2014, R1.1bn had been
collected in levies®- However, the revenue collected from these levies is used by the
government as they deem fit. There is no allocation of funds towards recycling
initiatives or much needed public awareness and education. The net result is that there
has "been a steady increase in the demand” for plastic shopping bags and there has

been no change in public behaviour@b,

Evidence matters. The public really do need to know whether or not an intervention
works. The more effective the public perceive an intervention to be, the more
acceptable they found it and the more likely it is to change behaviour(®. Without
evidence, an intervention will be perceived as being an infringement rather than a
legitimate safeguard for its citizens. For example, the scientific evidence®® on the
harmful effects of passive smoking is used to justify interventions that prohibits
smoking in public spaces and restricts choice because this behaviour may cause

harm; but the same evidence has also resulted in the general public accepting that
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there is a good reason for this intervention resulting in compliance’”). However, “while
there are scientific studies that provide some evidence of a reduction in obesity levels
following a tax on sugary drinks, the reduction in obesity has not been significant and
the limitations of these studies often leads to a questioning of these results”©3. There
is little scientific evidence to suggest that the implementation of this type of intervention
is successful in influencing behaviour and is therefore directly attributable to healthier

food and lifestyle choices by individuals®®-

Has the Sugary Drinks Tax been Successful?

Since 2014, and following the recommendations made by WHO(13), 28 countries
including South Africa have introduced a tax on sugar sweetened beverages to
influence consumer behaviour with Ireland, the Philippines and Estonia announcing
plans to introduce a similar tax during 2018("®- An assessment of the effectiveness of
this type of tax to reduce consumption of these products in these countries is reported
as having mixed results and as a result the impact on the reduction of obesity remains

inconclusive(9,

In Asia, it is acknowledged that the introduction of taxes of sugar sweetened
beverages has not had the desired effect on reducing obesity with only a 3% reduction
following the introduction of a 20% tax(1”) in one year. In Mexico, the sales of sugar
sweetened soft drinks increased®® since its introduction in 2014 and had very little
effect in reducing obesity(!®). Research also showed that “low income households were
most affected by the tax since they allocate a higher percentage of their income to soft
drinks”®9), Recent reports by health researcher claim that the introduction of taxes on
sugar sweetened beverage (SSB) in the Pacific territories including Samoa, Niue,
Nauru and French Polynesia, is starting to show some ‘benefit’ in reducing obesity
although supporting data to substantiate this evidence was not available(80). “A new
sugar tax introduced on soft drinks in Chile has been effective in reducing consumption
of sugary drinks, however, it is has not been enough to reduce socioeconomic
inequalities in diet-related health”®D. In Belgium, a tax on the vast majority of soft
drinks was introduced in 2016. However, “sale volumes across all categories have

been unaffected by the introduction of taxation”("®).
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In a report®3® which summarise the experience of Hungary, Denmark, Mexico and
Berkley, in the USA, with taxes aimed at changing consumption choices of ‘unhealthy
foods’, it was found that consumer patterns changed in “surprising ways” to reduce the
impact of their consumption of taxed goods. This included hoarding of these foods
prior to the introduction of the tax as well as an increase in cross-border shopping. The
negative effects on business as well as lower-income households, is also cited in this
report. Denmark has subsequently withdrawn its tax on fatty foods citing the following
reasons, “including the administrative burden and emergence of cross-border
shopping as well as evidence of hoarding and higher calorie intake and the impact
was not have as large as originally anticipated”®3. The implementation of an effective
fiscal policy must therefore take into account the potential benefits to public health
versus the potential regressive nature of the tax, the impact on business as well as
other negative consequences such as illicit trade or cross boarder shopping®®. “Such
unintended consequences could include ‘job losses and unnecessarily burdening of
consumers’, while the proposed tax could also have a negative impact on poverty
alleviation as well as the reduction of income inequality as taxes can have an
unintended consequence of increasing the consumption of other less healthy foods as
well as job losses in the sugar industry”®9, In South African only 10 months after its
implementation, the sugary drinks tax has had a significant negative economic impact

on the sugar industry with reports of up to 6000 jobs being at risk(®?).

Governments have a poor track record of providing sound dietary advice to the public.
This was seen the early 1980’s when ‘fat’ in food products was blamed for obesity and
heart disease, yet despite this populations have steadily gained weight and the
incidence of obesity has increased on fat-free diets®®- The evidence suggests “that if
we are to reduce obesity and therefore the risks of diet-related NCD, it would be more
beneficial to alter overall diet rather than focusing on the consumption of an individual

nutrient such as sugar”. Therefore the global “demonization of sugar”, is possibly
another example of a policy that is unlikely to be of benefit to public health or make
the slightest difference to the obesity epidemic®®. Furthermore as discussed in the
“Full Submission on Policy Paper on SSB Tax — 22 August 2016”0 the 2014
McKinsey study into the causes of obesity, concludes “that a multi-faceted approach

is needed to counter the growing incidence and of 44 different interventions used
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around the world, the implementation of a sugar tax was one the least effective
measures that could be used to reduce obesity with no direct evidence that such a
tax brings about any change in weight, nor any change in consumption of sugar”(65)-
The McKinsey study further recommends that if implemented, the revenue generated
must be invested in other health care interventions that are more likely to impact on
the incidence of obesity such as public education campaigns and labelling of food
products®9, However, as with other taxes implemented in South Africa, revenue from
the sugary drinks tax is unlikely to be ring-fenced, as recommended, leaving a one-

dimensional strategy to tackle this growing health problem.

In conclusion, public health interventions are ethically justified if there is evidence that
shows a benefit to public health. It is acknowledged that the high incidence of obesity
in South African is considered an important public health problem and solutions are
urgently needed to curb the economic cost of treating chronic diseases linked to
obesity such as hypertension and diabetes. However, the causes of obesity are so
complex that even scientists don’t seem to agree on the best way to address this
problem. The one-dimensional approach by the state of imposing a tax on sugary
drinks ignores the complex causes of obesity choosing to hold individuals responsible
for their unhealthy food and life-style choices further perpetuating an unjust and
unhealthy food supply system. While chronic diseases related to poor food and life-
style choices ‘like heart disease, obesity and diabetes affect all of society,
disproportionately affect the poor’?®, imposing taxes on certain food products will
simply lead to distorted food prices and an added burden on the public especially those
who are already burdened by the increasing cost of food. While affordability is likely to
influence consumer choice, especial the poor, and result in a reduction in the
consumption of sugar sweetened beverages, there is no reliable evidence that the tax

will lead to a reduction in consumption of sugar or other ‘unhealthy’ foods.

Currently there is limited scientific evidence of the health benefits associated with the
implementation of a tax of sugar and does not correlate with the supposed health
benefits stated in the South African National Policy paper®®) which claims that
influencing public behaviour will reduce obesity and therefore supports the tax on

sugar sweetened beverages. This is further substantiated by published results and
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statistics available from various countries where the tax has already been
implemented. In these circumstances it is unwise and risky to rely on the state to
determine what ‘healthy’ or ‘unhealthy’ food is and influence individual autonomous
choice through taxation as the state doesn’t really know what is best for its population.
It is well documented and understood that the role of public health policies in society
are the prevention of ill-health and that fiscal policies need to be supported and
reinforced by the allocation of government funding and resource to achieve its
objectives which cannot be achieved through the use of legislation alone. Punitive
measures such as taxation that contribute solely to the revenue collection will therefore
have no impact on the reduction in the incidence of obesity in South Africa as has
already been suggested by data from other countries were a similar tax has been
implemented. This intervention therefore has the potential to worsen the economic
challenges of the disadvantaged, without making any attempt to deal with the
underlying causes of obesity(0,

In the context of developing a prevention policy to tackle the incidence of obesity in
South Africa, the state should be concerned about a fair distribution of other factors
including income, affordability of healthy food, geographic access to healthy food,
consumer choice through education and access to health-care. While the rationale for
the sugary drinks tax has political appeal because of its ability to increase tax revenue,
from a normative standpoint the justification is questionable. The justification for the
implementation of this tax is therefore morally baseless and its implementation is
unjust, unfair and regressive and appears to be a distraction from the true motive for

the tax which is government’s urgent need to increase revenue.
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Chapter IV: A Sugary Drinks Tax is Unethical: Applying the Nuffield
Council Framework

There is consensus that a change in individual behaviour can achieve better health
outcomes in a population. Moreover, there is consensus that the state has a legitimate
role in promoting public health through public health policies. However, there is
considerable disagreement regarding the ethical justification of certain interventions
used in public health policies, particularly where the intervention places restrictions on
individual’s autonomy and central to this ethical debate is the relationship between the
state and individuals®4. Just how far the state can ethically and morally interfere on
an individual’s autonomy is highly controversial. While some argue ‘paternalism’
reaches too far into individual autonomy by restricting choice, others argue that for the

state to “do nothing” is equally unacceptable and ethically problematic in the context

of public health.

For the state to achieve its intended health outcomes in a liberal society there needs
to be shift from traditional ‘nannying’ approach of policies that limit or influence
individual behaviour to an approach that encourages individuals to behave in a
responsible way for the common good, by choice. The Nuffield Council of Ethics
through their work on ethical issues that arise from state intervention to improve public
health put forward the ‘Stewardship Model'®® . This ethical framework is described as
a form of libertarianism in which individual choice is given a central role but it also
incorporates aspects of various other ethical approaches®®. A clear objective of the
framework is that public health policies should focus on finding ways to expand
individual autonomy and not restrict it. Mill’'s view on liberty is used as their justification
for the importance of autonomy in the framework as well as distributive issues and
inequality. Their model proposes a voluntary approach to achieving health outcomes
by promoting individual responsibility through education and information. The
“framework offers two analytical tools namely the 'Stewardship Model' and the
'Intervention Ladder' that can be used to assess ethical issues of public health

policy”>>,
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As the cost of treating obesity and obesity-related illnesses continues to increase and

burden the state, it may be considered legitimate for the state to appeal to individuals

to change those behaviours that result in a significant financial cost to the state. But

even in the context of the potential ‘economic harm’ to the state, is the sugary drinks

tax an ethically justified public health intervention? In this chapter | apply these two

analytical tools provided by the Nuffield Council of Ethics Framework to assess

whether a sugary drinks tax is an ethically justifiable public health intervention to

reduce obesity in South Africa by discussing the following:

e What evidence is available, is it reliable and will it be effective?

e Is this tax influencing public choice by providing information, restricting choice or
eliminating choice?

e To what extent does this tax interfere with individual autonomy?

e |Is the restriction on individual choice ethically justified?

e Does this policy meet proportionality requirements?

e s this intervention a fair response to this public health problem?

e Will it reduce inequality?

Stewardship Model

It is accepted that the provision of a healthcare system as well as public health policies
fulfils an important part of the ‘stewardship’ function of the state. However, acceptable
public health policies should reduce risk and improve public health without restrictions
on individual freedom. The Nuffield Council’s ethical framework model centres on the
notion of ‘stewardship’ as the “obligation of the state to create conditions for individuals
to be able make free choices and provide assistance to those unable to look after their
own interests”®%- . According to WHO, stewardship in relation to the state is described
as "effective trusteeship of the national health”®%- The term implies the “notions of
trust, ethical behaviour and good decision-making are inherent in the concept of
stewardship”®4), The term ‘stewardship’ implies that “the state has a responsibility to
look after the important needs of its population as individuals and collectively by
providing services rather than controlling its citizens”®4. “The stewardship model
emphasises the need for the state to focus on interventions that help people to lead
healthy lives, especially if they are vulnerable”“® and “must account for differing needs

arising from factors such as age, gender, ethnic background or socio-economic

Page | 39



status”®5P25), “The notion of stewardship gives expression to the obligation on states
to seek to provide conditions that allow people to be healthy, especially in relation to
reducing health inequalities”®® P25, The stewardship model is respectful of individual
choice and autonomy and requires that the least intrusive intervention be used to
achieve the stated public health goal and it is opposed to interventions aimed at forcing
or even influencing people to behaviour in a certain way®®. However, the stewardship
model acknowledges that there are certain considerations where the state does have
an obligation to intervene in the promotion of the health of its citizens. One could
therefore describe the ‘Stewardship model’ as somewhere between ‘nannying’ or
paternalism and absolute liberty and freedom where the state pays no role in

influencing behaviour to achieve public health objectives.

Interestingly the Stewardship Model not only incorporates Mill’s ‘Harm Principle’, which
is the strongest justification against public health, but also includes other observations
made by Mill®9). “The first is that he recognises that the state can rightfully intervene
to protect vulnerable groups. Secondly, the state must support initiatives that are in
the interest of the well-being of society such as providing good quality drinking water.
Thirdly is the importance of educating and informing people so that they can make
their own decisions and choices. While many important issues in public health can be
addressed with reference to Mill’'s harm principle alone, there are a range of issues
where the stewardship model as a whole, provides a more suitable reference
framework. The model recognises the importance of open and transparent
participatory processes as a necessary condition for public health policy development.
Under the Stewardship Model, public health policy should be compatible with the views
of the public, and the government should create conditions that allow the public to
scrutinise and judge the appropriateness of proposed policies”(®>P25-28) The state must
therefore consult and involve the public and other stakeholders when formulating an

appropriate response to be public health problem.

“The goals a public health programmes carried out by a stewardship-guide model
should: aim to reduce the risks of ill health that people might impose on each other;
aim to reduce causes of ill health by regulations that ensure environmental conditions
that sustain good health, such as the provision of clean air and water, safe food and

decent housing; pay special attention to the health of children and other vulnerable
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people; promote health not only by providing information and advice, but also with
programmes to help people to overcome addictions and other unhealthy behaviours;
aim to ensure that it is easy for people to lead a healthy life, for example by providing
convenient and safe opportunities for exercise; ensure that people have appropriate
access to medical services; and aim to reduce unfair health inequalities”®° P28), “In
terms of constraints, such programmes should: not attempt to coerce adults to lead
healthy lives; minimise interventions that are introduced without the individual consent
of those affected, or without procedural justice arrangements (such as democratic
decision-making procedures) which provide adequate mandate; and seek to minimise
interventions that are perceived as unduly intrusive and in conflict with important

personal values”®5 p28),

The Stewardship Model provides several strategies to reduce health inequality. The
“first is to raise the level of welfare or opportunities of those who are worst off to the
level of those who enjoy the highest standards, or secondly by lowering the welfare of
those at the top”®® P22), If implemented, each approach is likely to have different
consequences and will require close monitoring to ensure the expected health
outcomes are achieved. However, the model does not prioritise particular health
outcomes nor does it specify which inequalities are more unacceptable than others
however it does provide “a useful reference tool for establishing whether or not
inequalities exist, and if so, in what sense health outcomes or opportunities are
distributed unevenly, whether this distribution is unfair, and if so, how it should be
corrected”®® P22 Under the stewardship framework, public health strategies should
“aim to ensure that it is easy for people to lead a healthy life and promote health by
programmes to help people overcome unhealthy behaviours”®5 P26)- Therefore the
state has “an active role in ensuring that healthy options are available to its citizens,
and encourage their uptake of health-promoting behaviours. Preventative
interventions such as health education should be developed as long term strategies
as part of school’s curricula and well as changing food and exercise culture but these
must be accompanied by monitoring and follow up to assess their effectiveness”“0,
The success of the Stewardship Model is therefore tied to evidence of improvement in

health outcomes(®4).
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Interventional Ladder

The Intervention Ladder’ is a tool that ranks public-health interventions according to
their degree of coerciveness or intrusiveness and provides a mechanism that
facilitates an assessment of acceptability®®). “The higher up the ladder, the more
intrusive the intervention and the stronger the need for justification and sound
evidence for its’ implementation in order to be ethical acceptable’®3 P42, The
intervention at the bottom of the ladder is ‘doing nothing’ or ‘providing information’
whilst a regulation that ‘bans’ or eliminates choice is at the top. When “considering
which intervention is appropriate for a particular public health goal, the benefits to
individuals and society should be weighed against the erosion of individual freedom.
This includes economic cost and benefit as well as health and benefit to society” (3
P42). The selection of an intervention higher up the ladder should therefore only be
considered if the initial intervention is assessed as having failed to achieve the public

health objective.

Eliminate choice

Restrict choice

Guide choice by disincentives

Guide choice by incentives

Guide choice by changing the default policy
Enable choice

Provide information

Do nothing or monitor

Table: 1 Intervention ladder taken directly from Nuffield Council for Bioethics®4p42)

The Interventional ladder used evidence, effectiveness and proportionality, to assess
the justification of an intervention and are described as follows(33 P42)
e Evidence: Is there scientific evidence available to justify the restriction of

individual choice?
e Effectiveness: Has the intervention achieved the health outcome objective?
e Proportionality: Does the benefit of the intervention justify the restriction of

individual choice?
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Thus this tool should be used to compare proposed interventions with regards to their
intrusiveness or restriction on individual choice and then used to assess acceptability

and justification for implementation(®5),

Is the Sugary Drinks Tax Ethical?

Applying the Stewardship Model

The Stewardship model emphasises the need for the state to provide conditions that
make it easy for people to lead healthy lives and public health policies should align
with this objective. In addition, the Stewardship Model requires that “public health
policies consider interventions that minimize intrusion or conflict with individual
freedom”(4P42), Individual choice is therefore important and given a central role in the

Stewardship Model.

The sugary drinks tax is a punitive intervention which aims to influence behaviour by
penalising or punishing those who purchase beverages that contain high levels of
sugar as these are considered ‘unhealthy’ by the state. The selection of this
intervention to tackle obesity in South Africa is ethically problematic when accessed
against the key principles of the ‘Stewardship Model’. Firstly, rather than encouraging
individuals to make responsible and healthy food and life-style choices through
education and providing information to the public, it restricts individual choice by
means of affordability. This is particularly concerning as there is no reliable scientific
evidence to link the consumption of sugary drinks with obesity and therefore the
restriction of choice by means of taxation is not ethically justified. In addition, there is
evidence that less intrusive interventions such as providing education as well as
information to the public are more likely to achieve better health outcomes. Making the
public aware of the amounts of sugar in their favourite food products is the first step to
being able to make healthier choices. The Model’s approach to achieving a voluntary
change in individual behaviour regarding food and lifestyle choices is dependent on

the use of these alternative interventions which the state seems to have ignored.

Secondly, the Model identifies environmental factors such as the provision of clean air
and water, safe food and decent housing and health care as well as strategies to

increase the level of welfare or opportunities to those in low socio-economic
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circumstances to improve their living standards which are more likely to achieve better
health outcomes. According to the World Bank “South Africa is the most unequal of
149 countries surveyed and notes that inequality has increased since 19947®6),
Inequality is intrinsically linked to the current high unemployment rate of 26.7% in
South Africa®). Inequality is known to impact on the health of populations hence the
core ethical principle of social justice that underpins public health. An unintended
consequence of taxation is the higher impact it has on low socio-economic
communities (those sensitive to price and affordability) as was seen in Mexico, a
country that has a similar socio-economic profile as South Africa, and is therefore
regarded as being discriminatory and unfair®®. This intervention has the potential to
further increase the inequality gap because of its impact on costs in the sugar industry
which may lead to job losses and further contribute to the high unemployment in the
country particularly amongst farm workers who support this industry®®. With the gap
between socio-economic groups widening, in the current economic landscape the
Model requires the state to urgently develop and implement public health policies as
well as strategic economic policies that reduce unfair health inequalities and make it
easy for individuals to make voluntary healthier food and lifestyle choices without
imposing restriction such as taxation that focus specifically on obesity.

Finally, this Model requires that these policies are applied proportionally and fairly.
“The importance of open and transparent participatory processes that allow the public
to scrutinise and judge the appropriateness of proposed health policies is stressed”4
P42 The implementation of the sugary drinks tax in South Africa at a time when
emerging scientific evidence is reporting little or no impact on the reduction of obesity
in countries where the tax has been implemented reflects poorly on the state and may
ultimately leading to mistrust, suspicion and non-compliance of all state interventions
and regulation. While the Stewardship Model can be used to justify the involvement
of the state in dealing with the potential economic ‘harm’ attributed to the incidence of
obesity in South Africa, the use of the sugary drinks tax on its own as an intervention
is unlikely to achieve this health outcome and is therefore not ethically justified as it
does not meet any of the model’s stated acceptable goals®“®-
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Applying the Interventional Ladder

The Interventional Ladder describes taxation as an intervention that “guides choice
through disincentives”®4 P42, The sugary drinks tax is restrictive in nature, placed
third from the top of the Intervention Ladder and therefore requires sound evidence

of its effectiveness as justification for its implementation.

e Evidence: Is there scientific evidence available to justify the restriction of
individual choice?
There is currently little scientific evidence that this intervention will achieve the stated
health outcome. However, it is acknowledged that there are situations when the state
is required to act when only incomplete or insufficient scientific evidence is available
to support an intervention and failing to act ‘proactively’ could have negative
consequences for public health. The alarming increase in the incidence of obesity in
South Africa would justify the state’s hastened response to the implementation of the
sugary drinks tax in the absence of scientific evidence. However, the state is obligated
to ensure it has sufficient tools and resource that when developing health policies the
best possible intervention is established that will achieve the health outcome using
the least intrusive, working up the Interventional Ladder only if an intervention is
accessed as ‘not-working’ or there is compelling evidence that a more restrictive

intervention will be effective.

It is noted that less intrusive and thus more acceptable measures, as noted in the
McKinsey study®*): such as education, changes to formulation and labelling of food
products such as processed foods and fast foods, or making it easier to do exercise
by improving the availability of walking or cycling paths which are more likely to result
in changing behaviour and more likely to be effective in encouraging healthy living and
healthy food choices, have not been explored nor implemented in parallel with taxation
despite the magnitude of the problem. The South African government has therefore
selected a ‘relatively’ restrictive intervention as a starting point to address this health
problem without progressing up the ladder, as required, and without reliable scientific

evidence to justify the implementation of the intervention.
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e Effectiveness: Has the intervention achieved the health outcome objective?

In Chapter Il | presented available data from various countries that have already
implemented some form of sugar tax. While there are reports of a small reduction in
obesity in a few countries, the overwhelming consensus is that a tax on sugar is not
working and the anticipated health outcome i.e. a reduction in the incidence of obesity,
is not being achieved. Therefore, the decision by the South African government to go
ahead with the implementation of the sugary drinks tax in April 2018 despite mounting
evidence from these countries that this tax will not reduce obesity in South Africa is

not only irrational but also can’t be ethically justified.

e Proportionality: Does the benefit of the intervention justify the restriction of
individual choice?
Currently there is no scientific evidence that supports the claim made by the state that
increasing the cost of sugar sweetened beverages will reduce obesity in South Africa.
For individuals who choose to consume these products, whether obese or not, the
state is unfairly making them less affordable because there is no public health benefit
associated with restricting their consumption. It is further noted that taxation on food
disproportionately impacts the socially disadvantaged. As a result, regardless of where
this intervention is positioned on the interventional ladder, it can’t be ethically justified
as a public health policy and therefore can’t be viewed as an appropriate, fair or ethical

response by the state to this public health problem.

In conclusion, the Nuffield Council For Bioethics’ voluntary approach to achieving
health outcomes by promoting individual responsibility does not support the
implementation of the sugary drinks tax that restricts individual autonomy and choice
by means of affordability which has been shown to disproportionately impact the
socially disadvantaged. Furthermore, this intervention has been implemented without
reliable scientific evidence that the consumption of sugar sweetened beverages cause
obesity or that a tax of these products will reduce the incidence of obesity in South
Africa. In essence there is no scientific justification and therefore no ethical justification
for its implementation. This further highlights the lack of state engagement around
public health interventions which is a fundamental requirement of the Stewardship

Model. A transparent participatory process would allow the public to scrutinise and
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judge the appropriateness of this intervention on an ongoing basis. Public consultation
in the formulation of an appropriate response to a public health problem also ensures
that public health policies are compatible with public opinion and therefore have a

better chance of being supported and thus achieving their objectives.
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Conclusion

Is the implementation of a sugary drinks tax an ethically justifiable intervention to
reduce obesity in South Africa? The arguments set out in this research supports my
claim that the implementation of a sugary drinks tax is a clear example of overreach
by the state on an individual’s autonomy and right to self-determination; is unlikely to
be effective in reducing the incidence of obesity and therefore is not an ethically

justified public health intervention for South Africa.

The main premise of my argument is the overarching ethical principle of autonomy. If
a person has the capacity to understand the nature and consequences of their choice,
then they should be able to make their choice without interference and especially
without interference by the state®9. Lifestyle choices and food choices should
therefore remain the autonomous choice of individuals regardless of whether the
choice is ‘healthy’ or ‘unhealthy’. The literature reviewed and presented in Chapter Il
establishes that the ethical justification for public health is the premise that health is
an important human need and good health is highly valued by all individuals. This
premise is fundamentally flawed as being healthy and making health life-style choices
is only one aspect of an individual’s daily life and health may not be valued in the same
way by everyone. This claim is substantiated by the fact that individuals often risk their
health though participation in high adventure sport and recreation activities such as
skydiving and paragliding as well as pleasure activities such as smoking, drinking
alcohol or overeating and even their choice of profession like fire-fighters and the
police. Competent adults therefore have the right to choose without any interference,
whether they wish to be healthy or unhealthy and this is especially true when there is
no scientific evidence that supports the states claim that a specific food product is
‘unhealthy’. Also discussed in Chapter Il, | explore whether choice and behaviour is
autonomous and conclude that what might appear to be an individual choosing an
unhealthy lifestyle may not be liberty at all because choice is influenced by many
external factors including social conditions. Therefore, the consumption of sugar
sweetened beverages may be linked to availability and affordability rather than a

conscious decision by individuals to be ‘unhealthy’.
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The importance of public health is however acknowledged particularly in a developing
country like South Africa and although bioethics places a premium on individual rights
and autonomy, this ethical principle appears to have diminishing relevance in public
health where the needs of communities and the disadvantaged are justifiably ranked
higher than individual rights. Despite this, public health policies are required to meet
certain criteria to be ethically justified. The first important attribute of a public health
policy is that there needs to be scientific evidence that assures the public that the
intervention will achieve its health objective. While the literature presented in Chapter
[l highlights the fact that important health issues such as obesity and diabetes that
affect the general population are attributed to ‘life-style’ choices, there is no evidence
that the consumption or over-consumption of sugar sweetened beverages alone is a
significant contributor or cause of this health problem as claimed by the state. This is
further supported by information released by countries such as Mexico where a tax on
sugar sweetened beverages is not working and thus is having no impact on reducing
the incidence of obesity®®. In the absence of supporting scientific evidence of its
effectiveness, there is no ethically justified defence against claims of over-reach by
the state regarding the implementation of this intervention. The second important
attribute, as discussed in Chapter I, is that a health policy needs to address social
inequality by implementing interventions that distribute resources that benefit the
socially disadvantaged in the population and reduce conditions that perpetuate
inequality. This requires that the state is equally concerned about developing a
prevention policy that addresses the fair distribution of other resources that contribute
to health and well-being such as employment, education, housing, access to drink
water and access to affordable ‘healthy’ food products. It is noted that the state has
not adequately implemented policies aimed at reducing inequality and improving the
overall well-being of its citizens as South Africa remains one of the most unequal

countries in the World and the gap has increased since 1994®6),

Finally, in Chapter IV | apply two tools developed by the Nuffield Council of Bioethics
to normatively assess the sugary drinks tax as an intervention to reduce obesity in
South Africa, namely the Stewardship Model as well as the Interventional Ladder. The
Stewardship Model emphasises the need for the state to provide conditions that make
it easy for people to lead healthy lives and public health policies should align with this
objective. The Stewardship Model places a premium on individual rights and autonomy
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and describes the importance of providing education and information as preferred
interventions to encourage voluntary changes in individual behaviour. The Model
claims these less restrictive interventions are more likely to result in healthier food and
lifestyle choices rather than punishing and holding the individual responsible for their
behaviour. Therefore, the restriction imposed by the introduction of the sugary drink
tax on individual choice is not ethically justified according to the Stewardship Model.
This intervention has the potential to further increase the inequality gap in South Africa
because of its higher impact on the socially disadvantaged and well as the negative
economic impact on the sugar industry which may lead to job losses. This highlights
taxation as being a regressive and unfair intervention when used in public health as it
conflicts with the core ethical value of public health i.e. social justice and is therefore
not ethically justifiable. Also discussed in Chapter IV is the Interventional Ladder which
| used to assess the degree of intrusiveness of the sugary drinks tax according to its
position on the ladder. Because this intervention is ranked as ‘relatively restrictive’,
being placed third from the top, it requires sound scientific justification for its
implementation as the preferred intervention over less intrusive interventions that are
placed lower down the ladder®3. However, with no reliable scientific evidence that the
consumption of sugary drinks is the cause of obesity, as well as the lack of reliable
scientific evidence that the sugary drinks tax will reduce obesity as claimed by the
state, the implementation of this intervention is not ethically justified according to both

tools provided by the Nuffield Council of Bioethics ethical framework.

While the state does have a legitimate role in promoting public health through public
health policies, the implementation of the sugary drinks tax which has no health benefit
can’t be ethically justified as a public health intervention by the South African
Government. It is therefore reasonable to conclude that this tax is an clear example of
the state abusing its power to promote its own interests, most likely economic to
address a widening revenue short-fall, and not those of the South African public whose
liberty the tax has restricted®®). This exposes the familiar use of statistics by the state
as a tactic to justify the implementation of ineffective and unethical health policies

which undermine the values bioethics seek to promote in this setting®?).

Furthermore, the implementation of the sugary drinks tax in South Africa at a time

when emerging scientific evidence is reporting little or no impact on the reduction of
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obesity in countries where the tax has already been implemented, reflects poorly on
the proportionality and fairness of the intervention which may ultimately lead to
mistrust, suspicion and non-compliance by the public of all state interventions and

regulations.

It is acknowledged that a limitation of this research is the fact that the sugary drinks
tax has fairly recently been implemented in South Africa and further empirical research
is needed to determine the effectiveness of this intervention in reducing the incidence

of obesity.
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