'De V1111ers C J in the Mabunya case subnltted
,thdt an agreemen \ whereby a”“ved1tor wou]d
in the event of non payment,‘;e entxt]ed to

‘\
buy for a reasonable pr1ce the pererty subm1t

ted as SECUP1ty, would be va]1d He quotes
the Digest 18 1 81 and Voet 20 1 21 to sub- f

stant1ate the above.

"W1lle 15 of the view that an agreement of th1s
“nature WOu1d be perfect1y valid, as 1t 15 con=
,s1dered to be a cond1t1ona] sa1e and is en-

forceab]e by the mortgagee '8 He refers to

=

an analogous agreement name]y that a p]edgee

of a 11fe insurance po11cy may, on the default

of the pTedgor, “canz

‘surrender va]ue to thg payment of the debt

9
_secured,r

The Law of Mortgage and Pledge in South Africa (1961) 2nd ed
at 80.

i

Ibid and Sun Life Assurancé Co of Canada v Kuranda 1924 AD 20’

at 25 . Solomon J A in the instant case submits _that the‘agreement
between ‘the planntlff and the assurance society concerned} merely
provided that on non- ~-payment of thée debt on due date it was entitled
to cancel the policy, such provision would amo(nt to a pactum ‘
commissorium. However, the agreement went on to provide that the
society could apply the cash surrender value on such cancellation
~to the payment of the loan and interest, and should the surrender
value on such policy exceed the amount of the loan togethexr with
interest, then stich excess would be payable to the legal owners of
the policy. The addition of those clauses made it a perfectly just
and equitable agreement.

i
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F :; . -, o nor is th1s op1n1on shared by Coaker J F and
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$

10

De Wet and Yeats 'O have difficulty with this

O SR NISEBFIR P TERAY

proposition and contend:

% . . ) : Y

N\

2

"D1ese1fde beswaar wat Yoet en ander teen die pactum
commissorium opper, kan ook teen hierdie soort
~afspraak .gémaak word, nl. die gevaar dat 'n hard-
vogtige skuldeiser m1sbru1k maak van sy magsposisie

~ N o  en die skuldenaar tot dje s1u1t1ng van die:

i O : beswarende ooreenkoms b=weeg '

v . u i

2.2.5 Recent Jevelopments ”
‘ ' : ~ e e T .,§

Hunt ‘P M A11 is of the op1njon that se§t1on 1(1)

and sect1on 4 of the Convent1ona] Pena]twes

] N

s ‘Act 50~of 1962 brwngs pacta“comm1ssor1ae in =‘L‘

" mortgage bonds ‘and p]edges wwthln the purvwew

1

_of the Act. ‘ -¢’  »

g

Th1s argument does not appear to have been

pursued in the recenu case of Abbott v Cawood 12

13

: Zeffert D T The op1n1on of the 1atter authors

\

ﬁ .. is to be preferred

Vo \
%y N K . \\
10. De Wet and Yeats Die Suxd—Afrlkaanse Kontraktereg en Handelsreg
4th ed by De Wet J C & van Wyk A H (1978)" 361 nl32.

Co11.  "Did Homer Nod" (1964) 81 SALIY 238. |
12. 1982 (2) SA 153 (NC).
13. Wille and Millin's Mercantile Law of South Africa 18th ed
(1984) at 392. ' '
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" pefects in form

3.1 General

B

Thefé:{s‘nq standard mortgage bond form pkescribéd
by the DeédgiRegTStries Act 47 of 1937, éaVé,fOr
tWafgpeciFi; types Qf“mortgage bond, h?me1ykco]]%— , 
teﬁa]ianq sureiy{mortgége bonds.  Thekqu$tidﬂ
érisés as¥€o Whéther:foymal defects,indthe mortgage
instrumént wou1d'inVa7idg£e fhe mortgage bond.
At~ﬁﬁé;outsef it is approprﬁété to sét‘out thé

provféionS‘of‘Section 100 of the Deeds Registries

4

g “"No act in connection with any registration in
a deeds registry shall be invalidated by any
formal defect, whether such defect occurs in .,
any deed passed or registered, or in any docu-. = -
ment upon the authority of which any such deed < °
has been passed or registered or which is required
-to be produced in connection with the passing or
 registration of such deed, unless a substantial
injustice has by such act been done which in the
opinion of the court cannot be remedied by anm-
order of court." '

With regard to the aforementioned provision, where a

~permit in terms of the GroupzAreas‘Act'BG'of‘1936

incorrectly cited the transferees name, Ci]Tiers J

stated as follows:=

I

Ismail v Apex Permanent Building Society and afothexr 1966

(4) sA 79 (w) at 81

B e T S




3.2

"The error or defect concerns. the form of the
document and not the substance. It is therefore
a formal defect. There is in this case no evi-
dence of any substantial injustice, indeed of
any injustice, which has been done to anybody as
a resu]t of this defect."

According1y the bourt he]d,that fhe iagtrumentgwas“
- valid and binding. ¢

Pouar of.attorney‘

An 1nstruct1ve case%and an oft c1ted one is that of

b
Sutter v Scheepers~"' The facto, br1ef1y stated are

as follows:-

e

The mortgagee c1a1med prov1s1ona] senterce for a sum
owed in terms of a third mortgage bond regnstered i
fagainst,the mortgagors' farm. The‘mortgagorsres1s-

ted claim on two grounds:

b
’f

*5(1) when the power ofaattornéy, upon which the

bond in quest1on was executed was s1gned by ;,v
.the mortgagor, it did not conta1n any part1~
cu]ars as to what was hypothecated and what
liability was 1ncurred by the respondent It
was s1gned in blank und given to the mortgagee
under the distinct understanding that he was
only to hypothecate a life usufruct of the
mortgagor and his wife and not to bind him in
any further way. The mortgagee fraudulently

authorised the conveyancer to insert a clause

1932 aD 165.
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that the mortgagor and his w1fe were ﬁo be

!Jo1nt1y and severa]]y Tiable for the debt

S|
e

sy sk
i

1

i

3

]

; e
S

(2) The seCond defence was based on the fact thaﬁ
the power, of attorney to pass the bond was not

proper]y attested and therefore was 1nva11d

»

With regard to the first defence, the court held

that if .a person Sy@neta biank power of afforneygh

he must take the consequehces if his fafth”in“fhe
grantee has not beeq Just1f1ed 3 The second defenee‘

FeAE s ‘ * hinged on the 1nterpretat1on of section 56 of Act 13

of 1918 which was of similar 1mport to the present -\

S
Y

“ L provision of the Deeds Registries Act 47 of 1937.%

=,

Q; a . Wessels J A Taid down certain tests and concluded
“that the provisions of sect1on 56 were d1rectory in

mean1ng and said that to hold any oLher view wou1d

I ~open the doors to 1naust1ce ana fraud. 5 Th1s approach
I ’ g

; : ,yas-appjied to sectfon 95(1) of »he Deeds R°g1 tries

{

SN

Aet 47.of 1937 by the courts \n Hersch v Bede11a G1ft
; Centre (Pty) Ltdeland Barc1ays National Bani L1m1ted
é v WO11ach
2 g :
AT Ibid at 175. | . ‘ ' | o ‘ ’ .,
s 4. Section 95 (1). | b 0
5. Ibid at 174 and 176. o
6. 1958 (3) sA 838 (0). )
7. ¢+ 1980 (1) sa 615 (c).
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Descrfption of‘causa, parties and property

&
14

In Th1enhaus N 0 v Metje & Zlegler Ltd and another,8

as ment1oned in the previous chapfers, 1f»a defect
relat1gg go the form of the bond is such tbﬁﬁ“it
renders the;obligation to be secured under the
bond nonfeX1stent, then the hyoothecat1on 1tse1f

would be affected. However, a defect re]at1nq to a

'form of the bond purely as an 1nstrument of debt does

“not itself destroy the validity of the bond as a deed
of hypothecatwon.ﬁ This pr1ncxp1e was endorsed by the
Appellate D1V151oo in the above case, W1th Wesseis J A
dwssent1ng; The mater1a1 facts of the above case

were that the principal debtor was erroneous]y

described in a surety bond as being an individual

as opposed to.a company. ’The apbe]]ant petitioned
the court below for an order'declaring that thé'
surety mortgage bond did not create a valid secur1tyo
or preference and that such bond could not now be
rectified. Acrord1ng]y, in 11qu1dat1on the claim

of the respondent should be admitted only as_a
concurrent claim, The mortgagor and mortgagee were ;f @

fu11y ad idem with regard to:- ' o

(1) The nature and the amount of the debt for
which the mortgagor was standing surety and | v

which had to be secured by the bond; o SRR y

8. 1965 (3) sA 25 (A).
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- 1n the 1nstant case, was of a d1fferent v1ew. A?teré
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Page 111 1"
(2) The mortgaged property as seturity for the :
mbbtgagors Suretyship ob]igat%on;t - S T

1 B g L
P Lot N e i . - G @

{3) The nature of the deDuS due by the pr1nc1pa]  3 ”f*

ob11gat1on, and

G

(é) The 1dent1ty of the debtor whose 11ab111t1es

to the mortgagee WOu]d be thus guaranteed

Wi]Tiaden J ATq,heldrthat itiwdu1d be an:undue
attention tb*fakmaffty‘to hold that eheudefect'
relat1ng to the form of a bond pure]y as an ‘
55:ument of debt cou]d in 1t<e]f destroy the va-
11d1ty of the bond as a deed of hypo»hecat1on.
The learned Judge was of the v1ew11 that this
description could in no material way have misled
or prejudiced anykpersdn requiring knowledge of
ﬁhe~existence ofwa“chafge upon:the partfcu]ar

property hypothecated, and 1tyWas abuddanf1y e1ear

that there was no fraud involved. Wessels J A, 12

a thorough anya]y51s of various dec1ded cases re]a—

ting to the description of a causa debiti, he con- | e

Ibid
Ibig

Ibid

. o e ¥

Ibid

at 32. “ o
at 34.

at 35.

5]

o B

N e s F A i e R et g R N R 28 o0 A-L«\._.,.,,ue-w_x--..,
AN e AN e - -



C]uded that they ought not to be followed.13N}The
‘thrust of h1s stsent 1ay with the nexus. between
 the antecedent agreement and the pr1nc1pa] debt ’
fwh1ch it waS‘intended fb secure'by the hypothecationL14
}The real r1ght would haVe mewther _meaning nor legal -
efficacy , except in re]at1on to the debt 1n“wh1gh it
Wa's 1ntended‘to secure, anq'aCCordingly the desc;ip-
tion of the debt, he argueﬁ ‘was an’ essential ¥o the,“
recdqnition‘of the mortgagee S realyrighﬁ ;‘Bbfh |
Wessels J A and W1]]1amson J A were m1ndfu1 of the
fmoss1bi1ity of fraud and. the possible prejudice to

the r1ghts of 1nnocent parties. Schoemah15’¥emarks

that the decis 1on is far reachlng In part{cuTar, in

=

)

far as any descr1pt1on of the. deta1ls of the
oreg1n or nature of the ob]wgat1on to be secured
is, since the Th1enhaus case,‘qot an,essent1a1 require-
ment of a mbrtgage'bond as an‘ﬁnbtrument of hypothe¥

cation. The quyAessentiaTs being the identity of.

Ibid at 42 - The material cases referred to were:~ Plenaar and
Fraenkel v Fourie's Trustees and another 1913 CPD 227; Goodman's
Trustee v Goldberg 1914 WID 119; Dowgee”Co Itd. v M M E D Dawjee & Co '
‘1930 TPD.240; . and the somewhat tenous case of Wasserzug and others
v Ritch's Estate 1927 TpD 231.

Ibid at 43.

Silkerberg and Schoeman The Law of Property 2nd ed by Schoeman'i‘
(1983) at 436.
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‘the property nbntgaged, the parties‘to'the mortgage,

and ucn otheny1nf0rmat1on as may be,suff1c1ent to-
1nd1cate the ex1stence of a principal ob11gat1on.

He prefergvthe maJor1ty view s as 1t preVents the

unnecessafkifrustrat1on of the real r1ght by tech-
n1ca1 1rregu]ar1t1es. he fee]s that the Th1enhaus
case may be qualified in due course 1f it can be
shown that the Tncorrect descr1pt1onf0f‘the principal
debt in a mortgage bond has misled a. cre@}%orﬁﬁo‘act

“to h1s preJud1ce. w s SR - i, "gz‘

A
it
i

/

Instrument of Debt

//
v 7

M

An»add@tjgna] requjrement with regard to the form.of

a mortgage,bond'naefbeen 1mposed by the L1m1tat1on

\\ "\\
and D1sclosure of F1nance Charges Act 73nof 1968 16

Forow e

The. prov1s1ons of section 2(9) prOV1de 1nten a11a
that no person shall in respect of‘a money fending

transaction stipulate for demand or receive from a

borrower or credit-receiver or lessee, finance

~charges not disclosed in an insfrument of debt

executed by the money Iender in reSpect of any such

,transact1on. The term 1nstrument of debt' is defined

in section 1 of the same Act as including a bond but
does not include any covering bond insof5r,$s it
purports to convey security ?Qr futnreiadvan@es.

Thus, in the light of the above two pnovisions, certai

n

i

As amended by the Limitation and Disclosure of Finance Charces
. Amendment Act 90 of 1980. -

‘

™ . : . !
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buiiding soc1et1es have deemed 1t fit to 1nc1ude

" the 1nstrument of debt in the mortgagc bnno 1tse1f

The COthyanéer signé-the‘mortgage‘bond on beha]f'
of the mortgagoe in compliance Wwith section 2(9) of
the~above"Acm;- ‘This obviates the necess1ty of having

a separate 1nstrument of debc. HoWever,d1t‘appeqr3‘

that the bu11d1ng societies the not p1§ced,much we1ght

“debt;}as they utﬂlwse the same procedure in resnect
of cover1ng bonds.' That bewng 0, they. are preJud1-
cing themse]ves with regard to f1wance charges 1n
respect of futu e advancesf Tucker R S,j?fﬂn an
informative art1c1e on the abova Act, fee}s that

the - onvent1ona1 icosts clause does not purport to
conVey secur1ty for future advances but rather for . &
future 1ndebtedness. He a]so refers to sect1on 50 ;'
of the Deeds Reg1str1es Act 47 of 1937, which pro-
V1des that mortnage bonds 1ntended to secure 1oqns for
building purpose@ shall be deemed to be bond4 to
secure exlst1ng debt In order to remedy this ~
aromalous situation, he adopts the view that a ise paraté‘
1nstrument of debt must be signed by the cred1tor

in. respect of a bond fa111ng W1th1n the ambit of

the proviso to section 1, or where a readvance is

made under such covering mortgage bond.

> mpucker R S "Limitation and Disclosure of Finance Charges; Act" (1980)
De Rubus 581 at 582 para 5. ~ "

on the proviso to the definition of 1nstrument of R |

»

/

i

%
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The wviews o7 Tucker are shared by Vorster H,'8 who . jU

~adds that he has serious difficu1ty with thegprooo~‘

sition that'a,mortgage bond;:hhich is in law required

to be executed by’thehmoney;]ender,_Can*b%'said to
" be thus executed merely because7itfappears that on .
the faco of 1t an: 1rre1evant ahd 1ega]1y 1ns1gn1f1cant7

s1gnature has been p]aced thereon on beha1f of the

,money lender. . It can be ‘said that the document has
\\

been' s1gned' on behal of the money lender, but he

subm1ts that 1t cannot be sa1d to have been executed'

on behalf ofgthe money ]ender. He subm1ts that the
*’tntention of-the 1eg1s]ature w1th regard to sectlon

5(9) of the said,Act seems to have been to compe]i

‘/

- the mohey—]ender,to enter 1nto an under1y1ng 1n»”’

strumentvot debt on the strength of wh1ch the

ing

mortgage bond is execufed k 5 understand1ng of &

/(

‘the 1egwssature 5 1ntent1on‘may poss1b]y be endorsed

- by the fact that the mortgagor does not rece1ve a

copy of the mortgage bond 1tse]f, and accord1nq]y a’

;seperate 1natrument of debt would furn1sh the mort-'

igagor with a record of the f1nanc1a] provws1ons ofkﬁ

" the transaction 1nvo]ved It may'be mentioned that :
certain transactions are exempt from the provisions .
( . 19 - ‘ ' = &
of the above Act. the most prevalent for our
purposes being that the said Act does not apply to
a money-lending transaction in terms of which the
i
18. Vorster H "Notes to the Paper delivered by Henry Vorster on 4
the Limitation and Disclosure of Finance Charges aAct (° Ladofca )"
delivered at a Symposiu. in March 1981, at 57. o .
| o
19., Section 15-
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principal debt, on the date on which such transaction

is entered into, exceeds the sum of R100,000,00.,,
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Chapter VI
~ CONCLUSION | e | o A
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1
v

Hav1ng br1ef1y traversed some of tre defects re]at{ng to
mortgage bonds, one may sate]y conc1ude that in order to
understand the nature and effect of such efect one must

_:, be m1ndfu1 of the dua] nature of mortgage. i ’ ; o

The majority of mortgages which are found to be invalid,”

usua]]y have a defect which affects the va11d1ty of the

pr1nc1pa1 ob11gat1on.' It 1s at th1s initial stage that

47

a greatet “dcgr@c of care. shou1d be 1mp1emented Thelact’

13

of reg1strat1on of a mortgage bond in reepect of a defect1ve

kprincipa] ob]1gat1on does not cure an under1y1ng defect1ve

principal obligation.

j Furthermore it appears that the courts are loath - to dec]are

e s o e 1

a" {

vwb‘ {

Ca mortgage bond to be of no force or. effect where there is ‘g .
i k\*" s dnge

a defect 1n the attendant mortgage 1nstrument The rea] r1ght

/"~

\
\
Ly

of mortgage would then fa11 away. but this wou]d not necessari.

Laffect the validity of the pr1nc1pa] ob]1gat10n.

P . . \
Ty

}1na]]y,'1t is hoped that our courts will huve the opportunity  } . 7
“to square1y address the issue of irregular retention of i

security and it is hoped that they will conclude that such

RES

retention is invalid and does not form part of our law. °
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