)

4.3.1 The principle is unacceptable in toto

Ly

4.3.1.1 The Golden rule

It is trite law that the real right of mort-

gage is of an accessory nature and'the”Con- 

;ae*“”‘ 7 tinuéd existence of a real right is'deé ndenc

| upon the. pr1nc1pa1 ob11gat10n rema1n1ng at1ve.t

- Thus, the extinction of the principal ob]iga;ion
tterminateﬁ the real right of"seCUrity“fThe
locus c]aSsicUs 15 the case of ﬁi$burn v

b o Estate Kilburn 10

Here, Wessels A C 3, with

whom Strattord J A, Roos J A and Hutton A J A

_concurred, held:-

s

Y/

"It is true that you can secure- any oblfgat1on
whether it be present or.future, or whether it
be actually claimable or contingent " The
security may be suspended until the obligation
arises, but there must always be some obliga-
tion even if it be only a natural one to which
the security obligation is accessory . . . It
is therefore clear that by our law there must
be a legal or natural obligation to which the
. ; . hypothecation is accessory. If there is no

; obligation whatever there can be no hypothe-

cation giving rise to a substantive claim."”

10. 1931 AD 501 at 506.

. r$:‘ .
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This golden rule or essential of mortgage has
been referred to in numgrous Appel’=fe Division
: _ e . , ,

cases, for example O1iff v Minnie,' Mahomed &

Son Ltd v Estate Horvitch,'? and Thienhjius N 0
13

v Metje and Ziegler Ltd.and another,
In scrutinising numerou$:ca$es where‘the'c0ufts
have held that a mortgage bond is dgfecfive; one
will detect that the'destfuctipn of the mortgage
was duek§9;a non-existent ob]igatfon or an
invalid S?Encipa1'ob1igation;f4 Thus in the

case of Kadrinka v Lourenfg315‘whefe an»oﬁdihance_

e

prohibited recovery of any consideration

+, the
\}/ .

in respect of Tiquor supplied on credit

S

court held that a mobféag_?bqndigpgaﬁﬁﬁg{swCh

1953 (1) sa 1 (a) at'; 3.
12, 1928 aD 1.
13. 1965 (3) sA 25 {(A).
14, Supra '
15. 1914 TPD at 32.
”:» X i & ¥ ‘ J;J " ‘\\é
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consideration would similarly be invalid due

to an illegal primcip51 6bT1gat1on.

It is instructive to note that a provision of
Voét's commentaries, namely 20f1‘19 (m1squored
in the judgment as 21 1 19) which has a similar
import to Voet 20 6'16;‘w55 canvassed‘by Coun#e?
in the Kilburn caSé. The‘eminént atting Chief
Justice Wesse1§”fwho has written one bf the
kﬁeading text bdoksvon Roman Dﬁtch 1a;)‘stated,

as foliows:-

"Mr Milne quoted Voet (21 1 19) for the conten-
‘tion that our law allowed a mortgage or hypo-

thecation to stand even though the pr1nc1pa1
obligation ceased to exist. A careful consi
deration of Voet will show-that this is not
the case . . . It is, however, very doubtfu1
whether the text is not corrupt

The learned judge then cites Done]Tus, Goddfredus

and Cujacius, Who were also cited by Voet in

support of this latter p?opoSition;‘and thereafter

goes on to say:-

"Yoet points out that in those cases where
apparently a pledge remains whilst the
obligation is extinguished, the sticti

juris obligation disappears by virtue of the

i Jus Civile, but neverthaless thar
remains an equitable obligation wh1ch keeps
the pledge alive. If the cases from the

Digest relied upon are examined it will be
seen that the Praetor enforced the debt
because a natural obligation remained .

¥¥¥¥¥ e e § R
R e R e M




It is therefore clear that by our law

there must be a legal or natural obliga-
tion to which the hypothecatiori is accessory.
If there is no obligation whatever there can
- be no hypothecation giving rise to a substan—
t1ve<ﬂa1mﬁ'16

Thus if oneladopts the veracious reasoning of

the learned judge tc the principal of retention,

once the prior ob]vgat1on is ext1nguwshpd by pay-

ment the creditor cann0u then be heard to say,

that theymortgaged‘property js to be reﬁainednto

secure an entirely different 1ndebtednessa

4.3.1.2 Academic criticism

In the light of‘this reliance Ubon‘fné.wifnmatic_

~principle of an underlying valid pﬁincipal'ob11ga~
tion'in"oﬁr'law of, mortgagé (p]edge and suretyship),
,1t is 1mposs1b1e to accept the retent1on principle n

as forming part of our law. This observation has

been echoed by Lubbe @ F;~17

"This so called 'right of retention' is.said
't. exist even though the principal obligation
has been extinguished by payment. It thus
flies in the face of the acLessory nature of
the real right."

16. Idem at 506.

17. Lubbe G F "Mortgage and Pledge" in Joubert W A. (ed) The Law of .
South Africa (1983) vol 17 287 at 295. :

. 2 E
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De Wet and 18

T

Yeats

"Alhoewel soms verkiaar word dat die skuldeiser,
selfs na tot niet gaan van die versekerde skuld,
die pand of verband mag behou wanneer die'skulde-
naar nog ander skulde teenoor hom het,
stryd met die aksessore karakter van pandreg en

verband."

Further'persuasive authority may be found in

Van der Merwe G=19

of De Wet and Yeats.

with the opinibns of thése writer55

other hand,

states~

who endorses the cr1t1c1sm

Schoemat

without comment or argument

Adverse case law

Case Taw which tends to counter the argument

20

is a]so ad idem

w1]1e

lyk dit in

21

appears to accept the pr1nc1p]e

that the principle is Unacceptab]é in toto

compr1ses of Br1nk S TrUStees v S A Bank

»

¥

Haarhoff v~Cape of qud HOpe Ban

k;23

Hirschﬁérg \

22

~on-the

Jacxson,z4

Smﬁ¢h~v,Farre11stkTrustee;25

Die Suid- AFrlkaanse Kontrakfereg en Handelsreg 4th ed by de Wet

J C and van Wyk A H (1978) at 363

Sakereg (1979) at 456 and in Lee & Honore Family, Things and
Succession 2nd ed by Erasmus H J, van .er Merwe C G and van Wyk A H

(1983} 353 at 458.

Silbetrberg and Schoeman The Law of Property 2nd ed (1983) at

463 nl131.

The Law of Mortgage and Pledge in South Africa 2nd ed (1961) at

(1848) 2 M 381.
(1887) 4 HCG 304.
1933 CpPD 238.

1904 TS 949 at 962,

SR T
33

v
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Sty 2 ey

26

Vah den Heever v Cloete: The most imporfént~

~of these cases was that of Smith v Farrelly's

s L PG e ’
ytaks.ﬁm e, G i «;; St S fo

Trhstee. One of the points which came'up‘?bh

o -

decision in this case was whether a claim in

N

‘respect of a half. share of renta1 and assessment”
'rates Was to be regarded as preferent ' The
. learned judge, Sm1th&', stated thp pos1t1on as

?o]]oWé:é

"The law appears to be settled that a cred1tor has
"a right of retention over a thing pléedged: in- :
respect of another 1(qu1d debt accrued due while”
the pledge remains in force (van Leeuwen Cens.
For, 4 37 2) but that this right exists only
against the debtor and cannot be maintained
against his creditors (Voet 20 6 163 Van der

Keessel, Thes 435 and 460) and the Supreme
Court of the Cape so ducided in the case of
Brink's Trustees v SA Bank (2 Menz 399),1 27

A

O

It may be mentioned thaf the abave paséage
should be trea}ed as obiter, as the court
decided the‘pr;ference as to Yehtafvéna assess=
ment rate; on the:basis of those expenses being
necessary and incﬁrréd in the preservation of
the property pledged, as per Voet 13 7 10. In
any event, it is submitted thaé the‘gigig‘in
the Eiiégﬁﬁ case re]ating'to the extinction of
the principal ob]igétion, and sﬁbsequent Appellate
Division cases which were all decided after the

Farrelly case referred to above, have put,the

matfer beyond any doubt. These cases wil] herg-

after be analysed in greater detail.

(1904) 21 sc ti3.

Supra at 962.
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4.3.1.4 Legis1ation

It is submitted that the Deeds Registries Act

47 of 1937, read together with the Insolvency

Act 24 of 193, contains an implied prohibition
against the‘fight of retention with its attendant
right of@cOhso]idatjon. Thisgprohibitioﬁswou]dw;”‘

be applicable where the creditor attempts to

retain immovable property of the debtor where,

I\

its concomitant principal db]igatipnthaé,been'

'extinguishéd'and %/further §ndépéndeht indebted-
ness by the debtor to ihe%%reditbr is already
‘secured by way of a moftgagé‘ﬁohd. This situa-
tion would arise WEere the;crédftok mjght‘fée1
that the existing secufity is inadéquate to

cover the debtors Tiability.

it
i

In this regard one might refep to section 53(1)
f of the quds Registries Act 47 of 1937 which
iﬁﬁérfé1i;'statés that,'save as prOVided:in any
law, the regist}ar shall not attest any mortgage
bond which contains the clause :commonly known
"as the general clause purporting to bind gene-~
rally all the immovable property of the debtor.
Section 102 of the same Act defines 'mortgage

bond' as being a bond attested by the registrar

spécia]]y hypothecating immovable property.
Section 86 of the Insojvency Act 24 of 1936

specifies that:-

¥
o
e a4
#l
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"no general mortgage bond registered after the
31st day of December 1916 shall confer any
preference in respect of immovable property,
and no general clause in a mortgage bond
hypothecating immovable property registered
after the said date shall confer any preference -
in respect of apy propsrity: Provided that
the preceding provigion 4f this\gection shall
not affect any preferaence conferied by a general
clause in .a mortgage bond passed before the
commencement of this Act by a widower or widow
in favour of a Master, for the purpose. of
‘securing the payment to his or her child of any
‘sum of money due to the child from the estate
of the widower's or widow's deceased spouse."

In the Tight of the abovs sections it is sub-

mitted that a creditor/ﬂho purports to bind

i

the additional 1mmov$f%e property of the debtor,

e

would be contravening the provisions of the

Deeds Registries Act 47 of 1937 and thus would

il > T R e

<2

not acquire any preference whatsoever.

Waters D F and Jooste é 028 submit interoalia;_

"Failure to comply with any requirements of
N the law as to the execution or registration
‘ deprives the bond of its efficacy as security."

w111e29 likewise states:-

“Every mortgage bond must contain a fuil and
clear description of the property to be hypo-
thecated, including the extent thereof, and
when two or more mortgaged properties are to
be hypothecated each property must be described
in a separate paragraph., ... The registrar may
not attest any mortgage bond ... which contains
a clause commonly known as the general clause
which purports to buy generally all imnovable
or movable property of the debtor."

28. Mars The Law of Insolvency in South Africa 7th ea (1980) 353 para
18 4. ' ,
29, The Law of Mortgage and Pledge in South Africa 2nd ed (195i) at 42.
‘Mx{y{\..“g : Vol e Bt I o \\}\. \ :
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P

It may be mentioned that regulation 41(2),

N

the regulations promulgated under the Deeds

5 i

D

B N
s TR

Régistries Act 47 of 1937, prescribe in detail

P

how the mortgaged property is to be described

in theﬂmortgage bond.

4.3.2 ignder

Voet in 20 6 16, being a utf]itarian Romanist,

relied on the Code .of. Just1n1an, Book 8 26 1

*aqﬁ 8 27 1. The 1atterxprovides as fo]]oWs:f

"Iure enim contendis debitores eam solam pecuniam,
cuius nomine pignora obligaverunt, offerentes
audiri non oportere, nisi.pro illa etiam.satis-
fecerint, quam. mutuam simpliciter acceperint. 3
Quod 1n secundo creditore locum non habet: nec.
enim Necessitas ej . imponitur chirographarium etiam
‘debitum priori creditori offere." 30

"For you very properly assert that if the debtors only tender
the money which they have given the said pledge to secure,
they should not be heard, unless they also pay the other which
they simply receilved as a loan. The rule does not apply %0
the second creditor, for he is not obliged to tender the first
amount of the debt which is ev;denced by writfen “{nstrument ."

(Translated by.Scott 8 P.)

S

e
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it is submitted that by the use of the word
'offgrentes'3qkthe provisions of 8 27 1 are
%estr%éééd to situafions where the principal
“ob]woau1on has not yet bpen ext1ngu1shed
HOWevef “where the tender has been accepted
the pr1nc1pa] obligation would thus be exf1n~
cu1shed and accord1ng1y renent1on of the secu-

rity would not app]y “van der Keessel

s . -

states.

"Voet. ad t, Dmrquib.'mod. pign. vel hyp. solv.
n. 16 1us 1stud simpiiciter enarrat et ex Iure
Romano probat, de usu fiodierno nihil monens.™ 32

7

......

Offerentps and offeratur {the latter word was also used in
Van Leeuwen Censurs For@nhis (See infra) unquestionably denotes

Ytender! as opposed to 'payment'. As;ﬁé from its, cummon meaning, t“

 sentence structure undeniably supports this conclusion, The

subjunctive is utilised in order to convey a hypothetical or
conditional action. If the term was used in order to denoke
payment as oppased to tender, the indicative would have bheen
utilized. ' As the word 'offerentes' is covered by a participle,
the subjunctive form canfiot be used as to av01d a profu51on of
verbs. This however relates purely to the structure of the sen-
tence and does not derogate from the hypothetical or conditional

" attributes of the sentence. Furthermore, it is evident that the
exerpt of the Code is not intended to be hypothetical in toto.
The reasons for this conclusion are twofold: Firstly the exerpt
related to a decided case, and secnndly, the indicative may be
found in sentences before and after the sentence containing the
term 'tender'. These observations are equally apposite to the
exerxpt of Van Leeuwen's Censura FOanSLS.

Prael.vol III at 491 as translaLed by Van Warmelo and others
1964: "Voat sit daardie reg eenvoudig uiteen en bewys dit uit
die Romeinse Reg sonder om iets oor die hedendaagse gebruik te
sé."
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It appears that the only authority used by Voet-

in support of his;views as propoﬁnded 1n 8Q‘6‘16,

s ;he’Codi. If that is the case, then Voet . :
~has uhnecesSari1y broadened the principal to
1encompass the Situation where the pledge is
retaingd even where the principal ob]igatioh'

has in fact been extinguished.,

e

Simon van Leeuwen utilises the term "offeratur®:- .

: "hon folvitur tamen pignus.ipfius debiti oppignorati

- exfolutione, fi ex alia,caufa.aliuc.credifori debeat
1dem debitor,.qui.enim.in.pignoris.poffeffione eft,
T.iF7.71Tud. quoque.quad. fine pignore.debetur % Teratur,
ad retlituendum pignus compelli non poteft. %/ unic.
Cod. etiam ob Chirograph. pec. pign. ret1ne11.
adeoque id quod ex certa caufa obligatum eft, pro
alio etiam depito liquido retinere licet: et1am

--quod poTt contractum pignus intercefferit,” 33

PRI
) i

Translation by.Barber 8 H and MacFaden WA Slmon van Leeuwen S
Censura Forensis 1896:

’

"A pledg@, hoWever, ig not freed by payment of the debt secured by
the pledye, if the same debtor owes the creditor anything on another
account, for he who 1s in possession of a pledge cannot be gom-
pelled to reutore the pladge unless the sum owed and not secured
by the pledge is also tendered (L. unlc. Cod. etiam ob Chirograph.
pec. pign. vetineri), and so it is lawful to retain for another
liguid debt also that which is bound on some other account even
foor that which has arisen after the pledge has been effected. . "

i
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It is submitted that if this principle is to be

the Farré[lx34‘¢ase.‘"x
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vaccépted~as being part of the South African

16w,,it can only be aCcepted on the basis that the

retention is valid only if‘the‘principai'obrﬁga_

tion remains valid. The exception should be

Timited to affecting«ﬁhe‘principlés of 'tender’

and not the co?hérstoné‘of ‘mortgage'. It is

submitted that thT§HWa§ the approach taken in
i\“\\ . i

e

® TR \\‘
However, if this approadh is without merit, then
cive is obliged to go on to the thi?d;argpment"

hereunder.

Pledge
It is argued that in the eveiit of the right of -
retention being applicable, it should be reserved
for use in the field of pledge of movables and

not in respect of mortgage of immovable property.

¢
. See infra.
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Th1s argument is based on the fact that the
‘South Afr1tan lTegislature has imposed var1ous
requirements on thekregistrat1on of 1mmovab1e
-property as referred to in the first argument
hereof. The Deeds Registries Act 47 of 1937
requiree afmortgage bond to be registe@ed at
the deeds offiﬁe and the regU]atipns'tq"suethct .

.

require an éndorsement to be placed on the
: : g]

title deed of the prope%%yfeelf thié ekcepw

t1on is perm1tted in respect of mortgages over

1mmovab1e property, it is ev1dent that the

pr0v7e1ons, of the Deeds Reg1str1es Act g

‘would not be adhered to'ahd there”Wbuldee‘no

notification to the puBTic%that‘the property.

concerned is subject to affurtherhm6r€§ege
bond, which further mortgape bpnd'wpuld not
be erdorsed against the t1t1e deed to the

land in quest1on. Thus Wil1e3® submits inh

'R the. modern law the mortgage of 1mmovab1e

‘Wille The Law of Mortgage and Pledge in South Afrlr*a 2nd ed
(1961) at 96.
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i

property without the consent of the owner is
rendered practically 1mpdssib1e by our system
of registration. It may thus be argued that
this. exception relates only to the‘real right
of pTedge and not a real rightlcreatéd by mort-

gage.

Gane P36~1n~his translation of‘VOet‘20'6 16

uses the term préng? as opposed to 'mortgage’.
It may be mentipned'that the term 'mortgage’

is an Eng11$h term and was“unkh0wn'tofﬁqman

37

Dutch writers.' Gane in his translator's note

states that in hi;_tréns1ation the English

word 'mortgage', though not khowh‘ﬁn the Nethér~
‘]dnds Taw, 15 generally used where immovables are',

concerned. In the trans]at1on by Lorentz c’ A

of Van der Keessel's Thes1s Se1ectae 450 the

. M ‘
term 'pledge’ is used]‘“The'term.Fpledge' is also

39 {ranslation of Van Leeﬁﬁéﬁgv

used in Barber's

‘Although it may well be argued that Gane's translation is in fact
incorrect in that it appears that Voet xelied solely on the Code

of Justinian 8 26 (27) 1. .This latter passage refers to the securit £y
being in the form of funduS.

See infra.

Select Theses on the Law of Holland ﬂnd Zeeland 2nd ed (1901) :
at 159, .

B

Simon van Leeuwen's Censura Forensis (1896) at 65,

3y 4
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Wesse1syd A in the case ofiThienhaus N ng
e P 10

_while

Metje éﬁd Zieg]er Ltd‘and another,

¢

not accepting the right of retention, refers
to the right with regard to pledge bUt not

mortgage.k .

Accordingly it appears thét this exception

has no applicability to immdvab?e H}operfy.

The second aspect to be dea]tryfth i$ whether

Promissory notes

the»sernd ihﬂebtedness; that is the dgﬁf“WhiCh»
thé,creditor‘wishes to secure with th;\;,ﬁ&ge
which has been extinguished, must be of ahy~;
particular nature. Voet refers to the other

debt as being 'on a note of hand'. The Ngder4

Iandéchk—~En§e1sch dictionary of K Ten Bruggencate

refers to a 'note of hand' as beaing a promesse

41 42

or a promissory note. The translators of

Van Leeuwen refer tO'it‘aS a liquid debt or sum

¥

idem.

1965 (3) SA 25 (a) at 34.

3rd ed {(1903) at 428.

\
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v

owed aivd the trans]ator543 of Van der Keesse]

refer to it as a skriftelike skulderkenning -
44 :

v

bewys and in the Lorentz ltrans]ationkhekkefers

to such debt as a chirograph-debt. It thus

appears that the second indebtedness would be
best 1imited to thg‘promissory~note\in:forﬁ,
In this regard ‘the case‘of Uh1on Governmént v

"Fisher's Executrix45 is authority for the fact

that a mdrtgage bond is not a negotiable in-

Strument. 7y )

I

Competing creditors-

The Romah Dutch writers;énd thé code hévé a
furthef préV}sé that the exceptio} cannot be
raised if ahother Creditbr claims it (i e |
the security). Voet refers to a hypothecatory
creditor, wheréas Van der Keessel refers to
creditors generally. The Code also refers
purely to a second creditor. Van_der Keessel

in his Praelectiones in an instructive para-

graph states:-

"Nam jus istud retinendi pignus prdtdebito :
chirographario d.L. un, C, etiam ob chirogr. -
pec. pign. ret. deflectit a regulis juris, °

secundum quas soluto eo, pro quo pignus oblji- e
43. van Warmelo P, Coertzer L I and Gonin H L at 211. :
N\
44. Supre at 159,
45, 1921 TPD 328,
o 11{" 1t .
B
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gatum est, pignus solvitur L. 11 & 3 D. ,..de
pignor., adeoque ultra terminos novae legis-
non est extendendum L. 14 D. de Tegib. Lex
- autem ista nominatim adversus debitores 7psos -
. hoc_jus retentionis concedit. Accedit quod
ipsa i1la lex diserte addat, id jus 1n secundo ,
creditore Tocum non ‘habere sed posse iT7um, oblato
.debito hypothecario, a primo creditore pignus
consequi.licet chirographarium debitum 1psi hon
offer.U; quod probat “ius istud retinendi pignoris
operui _quidem adversus debitorem, sed tertio
creditori praeiudicium inferre non posse.™ 46.

It has been stated by the learned judge in
the Farre]iy(pasa=that,fhis“prov350,hasfbeen

accepted by Brink's Trustees v S KBaﬁk.47

'This latter case dealt with a plédge .of a

wortgage bond which was ratained in order to

secure another indebtedness, which was ‘in

fact six promissory notes. which were unsecured

and unsatisfied. Unfortunately the case does

46. "Want daardie reg om 'n pand te behou vir 'n skuld op ' skriftelike
stuk gebaseer (o.g.v. Cod. 8 26 1) is 'n afwyking van die regsreéls
waarvolgens 'n pand by betaling van die bedrag waarvoor die pand
verbind is; bevry word, en dit moet dus-nie buite die perke van
die nuwe re&l uitgebrei word nie.  En daardie (Codex-)re€l verleen
hierdie terughoudingsreg uitdruklik teen die skuldenaars self.

“Daarby kom nog dat daardie wet moet soveel woorde kyveceg dat daardie
reg nie in die geval van 'n tweede skuldeiser geld nie, maar dat hy -
na aanbod van (betaling van) die verbandskuld, die pand van die
eerste skuldeiser Itan verkry, hoewel hy vir hom nie (betaling van)

" skuld uit hoofde van 'n skriftelike stuk aznbied nie; en dit dien
as bewys dat daardie reg om die pand te behou weliswaar teen die
skuldenaar geld, maar 'n derde as skuldeiser nie kan benadeel nie."

s/

(Transl .tion by van Warmelo and others ibid at 491.)

47. (16487 . % 3B1.

I
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not afford us with a detailed judgment. The

headnote however, states as follows:-

“The pledgee of a bond, pledged by writing, and
delivered to him in security of a sum Specified in
the writing, has no jus retentionis of the bond ‘
against the creditors of the pledgee in respect of..
any other debt ‘due by him to uhe pledgee."

48 suggests that the principle was explained

‘Lubbe
k1n'argument (accepted by the court at page 385)

as be1ng based on the fact that an except1o doli.

ema11 WOuld be ava11ab1e to a Cred1tor ho1d1mg
pledge against the de?tor c1a1m1ng return of

the p]edge aga1nst payﬂént of the debt for which

AN PN g o O A s "

W U

T e

1? was q1ven whide refus1ng to pdy other debts
due to the p]edgee.; Thﬂs defence, it was arguedy

could not be raised: aga1nst the body of cred1-
49

tors on insolvency.

In the case of Smith v Farrelly' a Trustee,

SR

Smith J c1ted Br1nk s case in support of the pro-
pos1t10n that the r1ght ex1sts only .against the

debtor and cannot be ma1nta1ned aga1nst h1scred1tors

48. Supra at 296 n4.

A v . P . N

49, The exceptio doli is to be discussed infra.

Sreiivg e s e
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Reliance was.also placed on Voet and Van der

Keessel 'by the learned judge.

StUdy ol

i . . Loowe
e

Smwﬁh v Farre11y s Trustee 50 °

The point to be decided here”was whether

a half share of‘réntal’and of asse§smeﬁf rates
was to be regarded ﬁs'preféﬁent, ‘ihé Court
held that‘%hese expeﬁéés‘Were nééaéSéry‘éx—'
penses incurred for éhejpfeservaéion‘of the property
and acéording]y were afforded préferénce. The&

A

= Court subm1tted that it appears to be sett]ed :

JV“"

that a cred1tor has a right of retentwonhOVei
a thing pxedged 1n-respect of another Tiquid

'debt’accrhed'due whilst the pledge remains in

force. The fb110win§ points hre't0~be noted- ~
‘(1) The above passage is obiter, as the
matter was decided on the basis that

pt

the expenses‘were necessary.
(2) The learned judge referred=to a liquid
debt which was accrued due as Opposed to

Q

using the term 'mortgage bond’. It is

submitted that the latter may‘haVe in-

1904 TS 949 at 962.
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: cluded the former hut the former does not

include the Jlatter.

(3) The learned judge cites Van Leeuwen only,
in support of the right of retention as

opposed to other learned writerss such as

L L S\,
Voet, who gives thc principle a wide inter-

pretation and Van der Kéésseﬂ,%both of

whom are quoted in support of the proviso to
; 0
the principie, If this regard Van LeeUWen

AR,

Wy;i‘:f,t‘ 7

states. as fo11ows.

ks

'3

"oro alio etiam debito liquido retﬁneri“poteft,'
modo pignoris vinculum prioris debiti ratione g
fubfit, .atque e€a voluntate res a debitore credi- -

tori fuerit tranflata, aut cunceffa, quoed omn1noh
vrequ1r1tur."51 ‘ e

s poisintg ey

)
i

‘
v

(4) Reference is made to creditors géheraﬁly
and not hypothecary cred1tors as subm1tted
by Voet, albeit that Voet is used as a

reference together with Van der Keesse]-

" 51, " .. a thing bound for a certainjcourse or in a particular
event can be retained also for another liquid debt, provided
the bond of the pledge survives by reason of the priox debt ,
and it is on the strength of that that the thing has been
transferred or given up by the debtor to the creditor, a
point which is absolutely necessary." (Translated by

Barber S H and MacFadyen W A ibid at 264.

(The writers underlining.) —

s ' PR o .
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(5) Lastly, it may be mentioned that this case

was decided prior to the aforementioned

1egis]ative provisions regarding.general
bonds and prior to the Appellate Division

case of Kilburn v Estafe Kilburn referred to

supra.

J -

4.4.2 - Haarhoff v Cape of Good Hope Bank

-

In the case of Haarhoff v Cape of Good,Hope

Bank52 the facts were as.f01]OWS:Q

"H was a member of a firm of attorneys, and

I 2 et

! , : after dissolution of the firm p?edged certa?n 7

shares to a bank &g security for a debt then

——
b
2

owing by him to the bank. On his bringing an

action for dé]ivery of the shares, the bank-

pleaded that at the date of the pledge the
4 ‘7 firm of which H was a member was indebted to
the bank in a certain sum, a portion of which

was still owing, and that H was liable to the

i A
| bank for the said sum, and they retainéd the

shabes as security for it. The Court held

that in terms of the pledge as set forth it

only covered the inuividual liability of H

to the bank and not that of the firm.

52, (1887) 4 HCG 304 at 307.

/
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No mention is made in this case of the excep-
tion, and thus it canrnot be;viewedﬁﬁs suppor-

ting the adoption of the retention principle.

4.4.3’ Van den Heever v Cloete

This case53 dea]t with a cession of a sheep

leased as security for a debt wh1ch was there-

o

,h{wma [ Y-
S R et DR A S S 2
- he o 7 A e )

after receded to the respondent. The debtor
tendered the amOuntepf the“deﬁ%s to the res-

pondent who refused to hand back tﬁe“]ease;

c]aiming the rﬁght to retain it asteeurity

m———

for & promissory note made by the debtor which
was not yet due.' The cotrt held that whatever
rights the,respondent might have had, if the

debtor had himself ceded the lease to the res-:
pondent 'he had not as cessienary any greater
wcgnts in respect of the 1ease than the first

creditor had. Therefore he was bound to hand

. the Jease back to the debtor upon tender by the

debtor of the debt due by him to the first

FoRRS "
e

S b TR

C : creditor.

The following remarks may be made in respeetj

of this case -~

.‘?;i,h =

53. (1904) 21 sc 113.

s “ FIORS SRy - teias - e oii? st i o il witnnh Jh
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p o .
(1) wit1e®* submits that the right of reten- 1
tion does not pass to a cessionary from 7_ %
the mortgagee, that isthe cessionary Gan- o 'fﬁ
not retain property for a debt due by E
i B
the or1g1na1 p1edgor to himself. i R
It is arguable whether this 1nterpreuat10n ﬁ i
by Wille of the judgment of de V]]]ie&s-c J TN
is in fact correct. The learned judge o
states:- 55 !
Moo there is not a t1t]e of eV1aence to show »
any intention on the part of the applicant 5
4o grant this Jease as security to the res- g
poirdent for any debts that may be owing to the
rgxponden“ -
"He thereafter»Sﬁb@ités that it 1
sary to go 1nto,5” "
of retent1oh LeuaUSbu'
"..J a case arising{bwaeeb Bl -
. person who was not a party &» the qi R
the pledge.” .. . S
even if the promissory note had been d&é:~
'I‘hé Law of Mortgage and Pledge in South Africa 2nd ed (1961) at 91.
7
Ibid at 116. '
Ibid at 117,
o
R
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... the lease could not have béen legally
“retained as secur1ty for a debtW1th whichit
had no connection.”

The 1earned Judge was 1nd1cat1ng thmt there -
’~was no connect1on due to the1r be1ng no- |
‘intention to cede and not that the prin-
'c1p1e of the right of, retent1on shou]d be

restr1cted to the debts of a cedent and

not that of a cessionary.

(2) This case dea1% thhkp]edgéwan&{nngmbrtu .

N §\
3

gage.

(3) The further indebtedness was a promissory

1

note which, if ong-accepts the”qoctriné of

right of retention, would have been an

Vi

applicable inde’ - dness. However, such
indebtedne$s~appeafs‘to have bean secured
in this case. The learned judge sub- -

mitted:-20 .

¥

"f;. I am inclined to believe the statement
that the respondent had held these policies.
as security, for the promissory note,"

However, it appears that the learned judgé‘s

reference to the aspect of sécurjty was

not in respect of the applicability of the ~§,

right of retention but rather to ascertain

“Idem.

[ PRV Ry d-.&uw-__ah__“
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Page 68
‘Whether the‘parties'hadnintended‘tefcede
the lTease agreement in question. N

(4) The debt,ingthis instance was not due anﬁ,.

thus the‘%ight of retention would not have '

been applicable.

In the ]1ght of the above facts the 1earned

Judge s utterances are ob1ter

5
;
}

4.4.4  Hirschberg v Jackson
o ' [ . S
Brjefly the‘fagts,ofrthis‘caéess‘were asgfg1ldw3£

“The no]der of fwo mortgage bonds had app]1ed
for prov151ona1 aentence on the two bonds.
Judgement was granted on the one: bond nnly

The landed property was attached”and the partieS“

thereafter came to an agreement whereby execut1on

was stayed in order toafford the d b or the b1me\

and opportUn1ty of comp]et1ng the* sa]e of the

property. In'considerationvfbr'such extensioh’
it was further agreed that add1t1ona1 interest
and costs, be paid. The'propertyJWas eventua]ly“
sold as contemplated. The debtor”glaimed an
order compelling the bondholder to eithe} cede

or cancel the bonds against payment by tﬁe

1933 Cpb 238.

It
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debtor of the amounts due by the bondholder
~on’the two bonds. It was held per Van :
Zy1 g fhai by virtue bf the;5pec1a3vagreement
betwéen.the paktiesrthé,further‘am¢0nts dﬁé‘By
the debtor uhder thé agreemgnt:had become asso- -
ciated andyfdentffigdywith the amounts due under

the two boﬁds. They had to be regarded as for-

ming portion of‘the'moneys due by{Fhe~débtbr to
the bondholder under thetws bonds and the jﬁdgei ‘
’ment. He heid fufthéf that,‘as befwéeh’théﬁpafties
themselves, the bondholder was entitled to retain
the bonds unt11‘a11 moneys;dUEzunder thé spéCia]
agreement between ﬁﬁé parties had'alsovbegn prof

vided for.

-

~The following points are to be noted with regard
to this caser~ b

I

(1)

The court .treated the transaction as a

special agreement which was distinctly. -

%,

reJateHitb the mortgage bohds themselves

and was not an entirely separate indebted-

ness. Thus the learned judge stated:-2?

Sy U .

Ibid

at 242-=3.

Py FRISRRIE ~ e VN
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"... that an additional’money became definitely
associated and identified with the amounts due
under the two bonds and the judgment by virtue
of the special agreement entered into between
the parties and that additional money must now

_as between the applicant and the respondent be
treated as forming part and parcel of.the moneys
due by the applicant to the respondent under the
new bonds and the Judgment " ‘ s

(2) The reference to van der Keessel and Voet

in the light of the aBbve Was 6biter;v Thus

~the 1ea?nédﬁjudge‘state5;i60

"It wou]d appear from van der Keesse] (435 ‘and

450) and Voet (20 6 16) that even without such

a spcc1a] agreement the respondent would as
against the applicant,.but not as against the
applicant credltors, have the right of.ratention
over the bonds in respect of another 11quwd debt."

i
I

(3) If van der KeésSg1'andVVOet wére to be
relied Upop, then;he,submitied that,difficulé”
ty would have been encountered in that fﬁéi
éxception're]atetho‘p]edge as opbosed'tob
‘mortgage,and secohd]y the further 1ndepted-’

hess is not a promissory note.

»

(4) Furthermore, the learned judge indicated
that'the‘exception could not have been

entertained if the debtor had othern creditors. l

Ibia at 243.

CA

o
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(5) It i$ arguable whether the ]earned judgev
was correct in his reasoning. It 1s d1ff\cu1t~
to see. how th1s special agreement formed part
and parcel of the moneys due by the app11cant
’to{thg‘reépdndent uqdéT the‘two bonds'éna ”
the judgﬁent. One would haVe to apply ﬁigb‘f

amendment df}the terms Of'fhe;montgage bonq; 

Further it appearsythat~the judgment was

novated by the agreement'ente?éd irto bet-

'ween‘the,parties: The judgmént hoWever'is

not capab]e of novating the mortgage bond

itself but is a conf1rmat10n of it.

regard. the case of Walter Evans and Ver1ty—

(Pty) Lid v Cragg61 is supportive.

4.4.5  Burger v Rautenbach

In this casesz Vos J he]d'%hat‘where'a3ﬁ51Versitas

rerum is pledged, such asstock in trade or.a

flock of sheep, the collection remains subject

1939 WID 23 at 32. In this case provisional sentence was granted on
a mortgage bond on which judgment had previously been given which
had not been proceeded with as the mortgagee had condoned the
mortgagor default. The court granted provisional sentence.

See too Kadrinka v Lorentz 1914 TPD 32.

. ’ :
1980 (4) SA 650 (C). B %
| : ’
& ()]
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‘[ﬁk} to the pledge despite the fact that there

- has been a change in the goods. Where a res

,;ihgu]aris is pledged and this is reblaced,
then the article is not subject to the pledge.

~The learned judge said the following:-~

MMnr Ve]dhu17en het aangevoer dat die pandooreenkoms

" 'pok toekomst1ge skuld dek. Dit kom my voor hy het
gelyk. Vide Wille Mortgage and Pledge 2de uitg te

«90-91; Smith v Farrelly's Trustee 1904 TS 949 te
962; Hirschberg v Jackson 1933 CPD 238 te 242.

Ook op die feite Tyk dit so: applikant beweer dat
die pand bedoel is om as sekuriteit te djen vir
die bedrag wat Wellington Slagtery (Edms) Bpk aan
“hom verskuldig is; dws ook nadat die pandooreer-
koms aangegaan is. Respondent erken dit op die
stukke, en sy advokaat. het mnr Ve1dhu1zen se
subm1551e nie betWts nwe'“

The following points may be,mbntioned:-

(1) The previous statements with Fegérd to

pledge, promissory notes, and pledges to

i

creditors, are apposite here as well.

'
1 o ¢
H

(2) The principal obligation had not been

extinguished.

(3) This was an application for an -
interdict and. accordingly the judges

opinion which does not appear to be |

fully reasoned, is obiter.

Ibid at 654,
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Thus in thevfight of the aforegoing remarks and the
aforzgoing observations it may be safely concluded that

our éase 1aw'is scant. It is further manifest that

'éﬁe underTying principles have not been fully examined

or reasoned by our courts and the q1ctum of theprpe11afe
DiVision‘in thé Ki]burn case appears to:hava'been over-

looked in the more recent ca ses. : .

Exceptio Dolj ST e i

It may be argued that,an attempt to retain sequri£y f6r‘*
another 1ndebtédness which was never intended by the

parties, is an exhibition of bad’ faith.
, - ,

‘Thus, Batha J

in Rand Bank Ltd v Rubenste1n, her“%hat'the bredito},

in seeking to rely on the w1de word1ng of the deed of
suretyship, was attempting to abuse the right it

acquired for a par+1cu7ar purpose at that twme, and to
convert that right into a remedy in respec+ of a latter
unforseen eVQnt which would undoubted]y QOnstitute un--
conscionab]e conduct on the part of the éreditof and

would undoubtedly‘resu1t in gross injustice or great
1nequ1ty towards the debtor and in fact to other credltors.
The learned judge d1sm1ssed the submission that th“ deb-

tor himself to blame for hws present predicament,

1981 (2) SA 207 (W) at 215.
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‘

because he chose to sign a deed of suretyship in'its'
unqgualified fOrm,ahd went on to say that he could
not see how the‘debtors carelessness could excuse un-

conscionable conduct on the part of the creditor.

.

The abovementioned decision was applied and approved

in the case of,Edwards v Tuckers Land and Development

Corporation (Pty) Ltd 8% In the case of Neuhoff

v York Timbers Ltd66 the lTearned judge Ackermann J
held that the judgment in the~Rand Bank case was dis- o
tinguishable from the Neuhoff case in'tw0‘matéh?qT

respects-

(1) The suretyship in the Neuhoff case could not be
said to be used for a different purpose than that

contemplated by the parties;

(2) It could also not be said in the Neuhoff oasé
that the creditor was seeking to convert a right

into a remedy in respect of a later unforseen event.‘

.

Accordingly, it is submitted that the Rand Bank case

may well be raised against a creditor who retains the

securify for another indebtedness. : , i

1983 (1) sa 617 (W).

1981 (4) sA 667 (T).

S s oo
i s,
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* . R ), ' /
6. Continuing Covering Clause SR

It may be argued that the retention of‘sécuritx ¢bqu‘

be exercised by virtue of a clause known as a continuing

covering clause.®7  This however presupposes that the

.

principal obligation is still in existence. The debt

that the creditor is attempting to secure must fall

S "'le T

~within the-ambit of such clause.
iy
“B87. Section 50(2) of the Deeds Registries Act 47 of 1937,
. )
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Chapter V
i ) 3

ANALYSIS OF DEFECTS RELATING TO THE
ACCESSORY OBLIGATION

.

Iy

........

Y

1.1 MainfStatutory Prqvtéioﬁé

x ~2}

- The requisité formalities ih‘order to create a
valid'hsrtgagé'bbhd affording ﬁfefergnce, are to
be quﬁd in thé Deeds Registries Act,ﬁ7sof,193h
réad with the Insolvency Act 24 of 1936,

1.1.1 Registration
I ‘ ¢ ‘ L\ B

7 R T

“section 50(1) of the Deeds Registries Act

o A7 of 1937 pFoviaesx%nﬁer.aJia that a -

va i "'mortéage'bbnd shall be executed in the

'.presénce:of,the registrar by the owner of

‘the immovable propbrty;'or by the dwnerfs
convEyancert,ahd shall also be attested by

the ragistrar. “Sectian 13 of the same Act

S oo provides,iﬁte% alia that a mortgage bond |

_attested by the registrar shall be deemed to
have been registered upon‘thewfixing‘of the
registrarfs signature thereto. If by inad-
vertance the rbgistrarfs signature hés not
been affixed to the mortgage bond attested E

by him; he may affix his signature thereto ;
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When the omission is dlsCOVered ‘The mortgage
bond sha11 thereafter be deemed to haVe been

reg1stered at the time when the registrar s

s}gnature shou‘d have been ~affixed,

With regard to section 50(1) of the abovemen-
tioned Act, Fiséher J Py in the case Ex pakte

Badénhbrsts1 “held that the word “owner" wou]d

1nc]ude a f1duc1dry in whose name 1mmOVab1e

property is reg1btered - N

Further, the aforementioned provision has

‘been held by Erasmus T in .the case of Swart

N O v Abramowftzzﬁtokbe directory and not

peremptory; Thus it does.not exclude the
conveyancer who signs a mortgage bond while
authorised by an agent‘Of the oﬁﬁerinsteéd

: s 7
of the owner himself.

%

¥

An instructive case where both section 50(1)

and section 13(1) were examined, was the

case o, Standard Bank van SA Bpk

1'

2.

1947

1977

(2) sa s61 (0),

(3) sa 331 (0),
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3

v BreitenbACh en andere.” The pertinent facts

of‘this~cése were that the registrar of deeds

failed to sign an endorsement on the titlas

deed in respect of a mortgage bond. Further,
the numbering c1erk omitted to number thé o
bond endorsement EToff J held that, notwith~‘
standung the fact that the mortgage bond had
not been correctly endorsed, the mortgggg b0nd:

 was neverthé]éss va]id]y registeréd. Tha

learned Judge he1d that the pract1ce of en-

dor51ng the t1t1e deed concerned was a pract1ce “
of the deeds office only and was not a provws1on\
of statute or regulation and, accord1ngly, dwd'not‘

have the effect of const1tut1ng an add1t1ona1
/
act as a requ1rement Tor va]1dd Yo

A

Th1s case was. strong]y cr1t1c1sed by Hey] J W S.

&

The main thrust of hws eriticism is . ; S

)] B
-as fo]1oWs. L“, .

¥

E

1977 (1) sA 151 (T), that culminated irxthp wasp of Muller N 0
and othexrs v Government of the Republié of South Africa 1980 (3)
SA 970 (7), which dealt with a claim for damages in terms of
Section 99 of the Deeds Regxstrieu Act 47 of 1937,

Ibid at 156.

‘Heyl J W A "Land Registration in South Afxica" (1978) De Rebus
236 at 238-9. ‘ :

T RIS * DR
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2

(a) The provisions of section 2(1)(v) of

the Deeds Registries Act 47 of 1937 were

‘nowhere referred to by the Court, nor =

did the Court refer to the completeness.

and‘]inkiné affrecordéf’ He submits that\
if the bond is not endorsed, it would make
a myth of the secﬁrity of title which &
bondholder acquires. It is respettfully
submftted that this argument is based on
an incorrect bremiSé that»dur systemfof

conveyancing in South‘Africa is that of

: registration«ofitjt]e{~#The 1earneq author

submitgﬁ that there is a‘pqéitive‘éL;}ahteé'
by the State, as contained in Section 95
of the said Act which ﬁOIds £he Sfate
liable for damages where the registrar dr’
other deeds office official has not acted
with reasonable care and diTigence. This,
howevef, is not entire1y correct, Section
99 ofktheJDeeds Registries Act 47 of 1937
in fact~h61ds that ho act or omiSsjon'of
any registrar, or Qf any officer ehp1oyed”
in a deeds registity, shall render the
Government or éuchvregistrarwor officer
liable for damages sustained“by any

person in consequence of such act or

Ibid at 240.

'
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omission; 'provided, that if~such'a¢t or
omiésion is mala fide, or if such_régié—
trar or officer has not exercised reasonable
.care‘and diligence in carrying out his
duties in connection with éuchréct or
’omissiOn, the Government shall be 11ab1e
for the‘damages7infquestibn,‘ It is ub—
mitted that the views of Birch H W
‘to'be preferred. Accordmng1y, the

Standard Bank case cannot be cr1t1c1sed

on this po1nt. Schoeman says that ad-
mittedly section 3(4) (v) of the”said

act in effect p1aces§a statutory duty on
the reg1strar to see to The 11nk1ng of

the records by means of endorsements, hbw-k
ever, there is no indication that thws is

essential for comp]et1on of reg1strat1on.

He feels that the Standard Bank case is.

but a clear example of thewheed for

statutory reform in this branch of our

law- Schoeman's approach to the above
secfion is correct, although it is sug-

gested that statutory reform is not

"Indefeasibility of title to land" (1961) 78 SALJ 65, where he
persuasively argues that our system of conveyancing is not that
" or registration of title.

A

Silberberg and Schoeman The Law of Pro}_.;ertv 'Jnu ed b S
(1983) at 95. v Schosman 3,
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" necessary, especially in view of the fact

that the probabilities of the facts in the

Standard Bank case‘recurringfare extremely -

remote. Furthermore, Heyl submits that
even wfthout eection 3(1)(v) the registrar
would be ob11god to endorse the re]evant
title deed, as it is 1mperat1ve that the
‘title deed disclose the factual situation,
otheEWise there would be no‘indieation

to third parties that the owner as such is
under’an'oblfgation'to‘enduﬁeﬂand,res~
pect the rights of the holder of such
e}egistered rights.' This‘too}is’open to
~dispute, as alcapy of the:fegiétéred mort-

gége bond a]though not recorded aga1nst

the t1t1e deéd of th property concerned,

is filed at the deeds off1ce and, furthef—
more, the propertv 1ndex ma1nta1ned by the

deeds office would reflect the existence of

’

_such mortgage bond.

(b) Theris, however, some merit in Hey]‘s9

referefice to 'section 13(3) of the said

Act. This provision :provides inter alia

Ibid at 237 & 239 - Heyl relies @, Van Vuuren and others v Registrar i
of Deeds 1907 T8 289 at 295, Willoughby's Consolidated Co Ltd v, "
Copthall Stores Ltd 1918 AD 1 at 16 and Myexs v Van Heexde UopEe
1966 (2) SA 649 {C) at 652 in support of his contention:that
endorsement of deeds is indispensable.

o e N . X ; ‘ ; v
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that all endorsements or entries made on
deeds or in registers shall be deemed to
héve beeh effected simu1tanebusiy wiﬁh the}
affixing of theISighature of the,regjstrar4
thereto in'respecﬁ'df'deeds‘executed or
attested by a registrar, although in fact
they may hévé‘been made subéequént theﬁé£o.
’Lg thus appears that the legislature has
E]aced some importance on theféimu1tanébu$
aspect of endorsementsg Which in,turn’wou1Q“

indicate the importance of an endorsement

itself. Heylffurther remarks that the
COuftVWaé not suffitient1y“apbrﬁsed,of“

the deeds’offfcé procedure with regard to
the process ofiéndorsements in tErhs of i
section 13(3) of the Act, as well as the
difference between tﬁéiteré§ attestation

and registration.

i

1.1.2 Cancellation

The ré]evant prov@éion of the Beeds‘Registries :

1 Act 47 of {937 peftaining to canee]]atibh_ is g

section 56(1). This section provides iﬂiﬁﬁ f

élig'that ho'transfehxof mortaage land §\
§ shall be attested or executed by the regisfrar g, ‘
% unti]kthe mortgage bond is cancelled, or the o g e

i’ land concerned has been released from the | . !

operation of such mortgage bond. The provision | ? (i;'ﬁ
»!
oot
“ . ,
N B S S i Jﬂwwuwu;v
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has- a condition to‘the‘effect that a cancella-

tion or release is not necessary, inter alia,"

if the transfer is made in execution of a

ﬁliudgmont of the court, by the trUStee of aﬁ

1nso]veﬂt estates by an. executor adm1n1ster1ng an

estate %n terms of section 34 of the Adminis-
tration of Estates Act 66 of 1965 or by the

liquidator of a company which is unable to

pay its'debts. Rabie J in Aéton N O v éeek
10

ij and others confirmed that the property
coufd in terms of section 56,6f thelDeedS Registries
Act 47 of 1937, be transferred out,df an jnso1Vent
festate withdut reference fo the SECOndtbondholder.
In the 1)stant case, a second bond “was passed over

property which the mortgagor was d1vested of in terms

of section 21(1) of the Insolvency’Act 24 of,1936;“

It was accordingly not combefent for the mortgagor

to pass the mortgage bond, but for some unexplained
reason the error was not detected by the registrar
of deeds who subsequently registered;the bond.

Accordingly, the mortgage bond was invalid ab initio.

"The reference to the( term ‘company' in the

proviso to section 56 of the Deeds Registries

Act 47 of 1937 bas been held to include a

1966 (3) SA 640 (T).
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The quéstion arises‘as fo what’would,be the
effect on a validly constituted mortgagé bqnd‘
if the abovefpbov{sion 15 not cqmp1ied With.
In a br1ef Judgment of De V1111ers CJ in the
case-of Mutual Life Assurance Co v Hudson' sﬁ,ﬁ

12 the learned judge held that where

Trustee,
iand‘was transferred‘without theré‘beipg a |
minute of the mortgage, that mortgage would
“rank as preferenf.Q}The s@}ond‘mortéagee's
right in respeci 6f a morggage passed after h
the transfer of the land would then only extend
f’to the balance of the;procéedS‘ofvthe'Téndu “In

a more recent case, name]y Barc1ays Na¢1ona1e Bank

~ Bpk v Registrateur van AktER, Transvaa] en 7 ander13

?,‘ p .
a similar s1tuat10n arose. ,In‘the ingtant case immova-

" ble propertyfwhwch had been properly burdened
by a mortgage bond Was a]ienated to a‘bona ¥idev
third person without the mortgagee's consent in

terms of section“SG(I)'df the Déeds‘Registriﬁi

ity
{ )

As per Strydom 7 in Brandt en 'n ander NN O v Regist:;ateur
van Aktes 1985 (2) SA 606 (SWa).

(1884) 3 SC 264.
)
1975 (4) Sa 936 (T).

i/
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Act 47 of 1937. The court, per Coetzee T, held
that'the‘mowtgagee does not lose hﬁg‘rights

in the immovable property, the bond fides

of the procurer not being relevant. This

decision was confirmed by‘the Standard‘Bank
’ case Eggpg;14f/' ‘ ’
The reverse situation to the Barclays Bank‘ | »
case fel] to be decided in McEwan's Curators ‘
v Pietermaritzburg Corporation.’® 1t was'he1d that |
f“‘ ; the cancellation of a Tunatic's mortgage bbndtﬂ,m
by the curator before due date of payment, o i
without the authority of the court, was void. et
A further exception to section 56 can be found
‘in’section 57 of the same Act. Subject to “;; |
' certain limitations, it .is possfb?e to sub- o
' stitute the transferee for the;tfanSferorgds k wﬁ“
debtor ip’respect of thé mortgage bond. Sec? /ﬁ 'f:
tion 57(4)(a) provideskthat substitution fs" &
hot permissible where the mortgaged land is ﬁ%
to be transferred to theApersdﬁhwhq would not %
himself be competeﬁt to mortgage it. However, ,éf
The translation of this case in the South African T.aw Reports at é7~ i\‘ %
inco.rectly states that it is distinguishable from the Barclays 3 5
Bank case due to a mistranglation of the word 'onondeskeibaar '. § g
(1885) 6 NLR 209. [ | | . ii .
(o ;
s ’ Aé
i " | , (,.
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in the case of Ex pérte Ross16 Davis J
held that a minor with authority of the
court was competent to take over 11ab111ty1

applicable. Jones R J M
‘Iearned counsel have voiced the opinion, based~*

on the wording of section 57 and “on: the form

stitution is effected in respect‘of)a covering

under an existing mortgage bond, and accor-

dingly the prdviso to section 57 was not

17,submit§,that several

of the consent prescribed, that where a sub-

bond,. whether it is under. sect1on 45, 45bi$ or

f f—‘-—.\“.

57 of the same Act thg\moﬁ%qaﬂeg w111\¥uoy

no preference in respectcof
the new debtor. N
1.1.3 Preference \%
SO i ﬁ QR;?é ﬂ@‘“‘ "§4;
Section 88 of the Insoﬂvency A“t”gﬁ_af 19“6 o
imposes a further statutory fo:\hl1ty rg;;
to the t1me perlod within which t» 10dge au, 1
mortgage bond. Thus, a mortgaqiwbond othvr ~i‘
than a kustwngsbr1ef, passed for the purpose !
, of secur1ng payment of a debt not previously
secured, which was incurred more than two q
months prior to the lodging of the mortgage é | ,
LB
16. 1940 CPD 6 at 7. o ﬁ
L |
17, Conveyancing in South Africa (1985) 3rd ed at 137. "§ i %
> : / [ $f375
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bond with the registrar of deeds concerned,

shall not confer any preference, if the estate
of the mbr%gagor debtor is sequestrated with{n
a period of six months after such 1odg1ng A
mortgage bond shall be deemed not to have been
lodged as aforesa1d if it was withdrawn from’

reg1strat1on (= ;

LI

Transfer as security

t ¥

Section 91 of the Deeds Registries Act 47 of

1937 expressly exeludes transfer of immovable
property as‘security. ATthough>é ﬁransactien
of this kind is not a mortgage bond in form,
it may nevertheless be'viewed as a mortgage
bond in hatuwe. The procedure whereby one
transfers immovab1e preperty as security was

in fact the earliest form of mortgaga under

the Roman law and was probably first recognised
19

in the third century B C. It was_heid in

Lewis v Petsch Properties (Pty) Ltd 20 per

Warner A J, that the aforementioned section

18,

19.

20.

 Presumably the legislature, by referring to withdrawal from

registration, is veferring to that period after lodgment of
the documents at the deeds office but prior to reglstration
of the mortgage bond.

Thig form of mortgage was known as fiducla cum creditore.

1961 (1) SA 290 (D).

" ; L
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»

does not make void a transfer which ex facie
is an out and out transfer but is in fact, by

arrangement between the parties, a transfer as

security. The Tearned judge correctly held that
the section merely prohibits the registrar from
attestihgfsuph a transfer if it is ex facie a‘
traﬁsfar'ag‘éecurity. It does not impose upon
the registrar of deeds a duty to enquﬁré in

eabh c?se'into»theﬂbackground of the transactfﬁn
in order to‘éécertaid’Whether it in fact is a
‘transfer of security or whether it is an out and.

out transfer.

© The English legal system introduced -the legis- -~
Ta%ion in 1925 in order to disallow transfer

fyﬁ?fghv way of security for a debt,?

AR : \ 3 i . : V!_’ " 5
4 aniears that it is still possible to transfer T
x “ ‘:3.;\ . ‘ . . . N ‘ 2
profecty as security in the United States of &
Amawac&.‘z ﬁ
§‘\?,
The law of Property Act 1925 15 Geo V c20. See supra.
See gupra.
2
:*}
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2. Contents of mortgage bond
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2.1 Essentialia
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Section 51(1) of the Deeds Registries Act 47 of

1937 prbvides that a mortgage bond shall not be

of any force or effect for the purpose of giving
preference in resbéét of any'debt incurréd,aftér
the registration of such mortgagé bondb un]esé it
is expressly stipulated that the bond is intended
to secure Futureldebts generally, g} SOme particular
future debt dgscrfbed thé&ein. Furfher, a sUm must
be presér%bed in the mdrtaage bond, bEing‘an'émount
beyond‘which,future debts sha11 not be secuhed by
such mortgage bond. The statute provides that the
costs of deliVering'and re$]1sing secqrity, §ire‘

insurance premiums, cost of notice or bank exchange -

shall be deemed to be future debts. Our courts i
have held that interest is not to be regarded as q0a
a future debt.1 %
1. Klagbruns Incorporated v Adjunk-Balju, Bronkhorstspruit g
#1879 (2) sa 169 (T) at 171. See too Rooth & Wessels v ¥
Benjamins's Trustee and the Natal Bank Ltd 1905 TS 624
at 630 and Ex parte Gangat: In re Mohangi v Socoknandan :
1938 NrU 464. ' :
: :
g
|
4
<
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2.2.1 Preference

A mortgage bond may not be.passed in favour of
two or more mortgagees where it is stipulated
that the $hare of one holder shall rank prior’
in order of preference to the share of the
.other. Thé %ransactigﬁfmay.ﬁ1so not be regis~
tered if the transaction would have the effect
of giving preference to ongrﬁhare'in such bond
5

over another share,® .« . 7 =

”

2.2.2. General clauses

The registrar is prohibited from attesting any
mortgage bond which purpokts,to bind movable
property or contains a cTaUse commonly known

as the 'general clause' which purports to bind

generally all therimeVabie or moV§b1e property
of the debtor or both.® 1In Hymie Tucker Finance
Company (Pty) Ltd v Alloyex (Pty)thd4 the

court held that a notarial bond was invatlid
as it appeared that most of the assets hy- | 'f g

pothecated were in fact immovables. ; ‘)

Section 55(2) of the Deeds Reglstrieg Act 47 of 1937, ’ A

Section 53(1) of the Deeds Registries Act 47 of 1937.

LB i et e

1981 (4) sA 175 (N).
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2.2.3 ~'Ag;ncy

The Deeds Registries Act5 prohibits a mortgage
bond being passed in favour of a person as''an
agent of a principal. In‘the 1éiding case of

Lief N O v Dettman® the above provision was
7 a7

.‘s"‘c':rp.tilniSe‘d. Van W:Yk} Jd A f’o‘uh‘d counsel's \COH*‘Y

tention that the provision Werely relates to the

manner and form in which a bond is to be regis-

" tered, Untehabfé. He concluded that the legal
effect of the provision wé% that an agreement to

hold a mortgage bond on. beha’f of a pﬁ%ncipai

could not vest any rights ‘in éﬁéﬁmhortgage‘bond

in the princ1pa]., i o

RORERI |
(et

i

" The Jearned judge he1d® that the Aé& df& not -

permit a distinction to be drawn betWQ@n the
registered mortgagee as a purely nominal holder,
and some :cther person,, whﬁ wny1dvbe regarded in. 5 !
law as the beneficial holder ofi rights. Accor- ;|
dingly, the court held that the nominee did not [ TR
4
acquire any real right in and under the bond. ¥
Section 54 of the Deeds Registries Act 47 of 1937.
1964 (2) SA 252 (A) at 260, 261, 273 and 274. o R
. &‘
Ibid at 260 and 261. S . ’ %2
Ibid at 273. | 4
] o
. ™ .
b & Rk i J_‘_,_i_‘mu AFL2 eV, ~ G P
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The above case was referred to in Bay Loan

Tnvestment (Pty) Ltd v Bay View (Pty) Ltd®

where van Ninsen J*O he1d that the Lfef'
'udgment‘did not, in terms, decvde that the
,nom1na1 holder could not ‘enforce performance
by the mortgegok'of the:oingations under -
the. mortgage bond. Nor did it decide that”
the mortgage bond was a nuﬂ1ty7by reason of

7

the conf]1ct with sect1on 54 of ,he said

Act. The 1earned judge submit.ted11 toaf the
section conta1ns an 1naunct1on durected to
the reg1strar of deeds s1m11ar to ‘sections 50,
52 and 53. Thus, in h1s view, the effect of
the section is that on]y the reg1stered mort-’
gagee will hold rwghts under the bond recog- |
‘n1sab1e in law, and not the benef1c1a1 holder.
The 1earned Judge accepts that the WOrds of the
prov1s1on are peremptory in form but argues
that it cannot necessary be 1nferred therefwom
that the 1eq1s]ature 1ntended to visit non

compliance WWth nullity.

*

He goes on to say that -

(2y sa 313 (C).

at 314 - 15.

at 31%.

2

Q)
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~"A court would not really hold that a registered
mortgage bond, regular on the face of it, was in
fact a nuliity. To do so in the absence, inter aliz,

~of fraud or error could lead to. greater 1nconven1ence

- or impropriety then to allow it to retain its
‘validity. It seems that by enacting sec. 54
the Legislature had in mind to eliminate the un-
certainty as to the identity of the holder of the
rights®f a mortgagee which uncértainty might
flow from the fact that the identity of the mort-

~ gagee has to be sought in a contract de hors bond,
e.g. a contract of agency. Such a contract would

. ‘be subject to variations not reflected in the bond.
LIf gertainty can be achieved by. recognising the

* . mortgagee named inthe bond as the only holder of

- the rights thereund ér no good reason seems to
exist for a presumed 1ntent1on on the part of the
“legislature to hold that the bond should be visited
with nullity.

I conc]ude therefore, that the bond in the preaent
case is not a nullity. i 2 :
N

The dictum of Van Winsen J referred to above is

not without merit, and it is submitted that the

learned Judge has p]aced the correct 1nterpreta-
tion on section 54 of the sa1d Act. The
provision was aga1n d1SCUS$ed in the case of

Goodricke and Son (Pty) L d v Registrar of

13 ) |
Deeds Natal.'®, Here Mu]]er J her that 0o
.,trustaes were not agents,xand accordingly. g  ’
~section 54 of the said Act had not been %1'%,~ wit
contravened., , : ; IR i‘ g o
‘ ¥
Ibid at 315 - 16. 0
. Do ’
1974 (1) sa 404 (N). ‘ : b ! ]
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2.2.4 Parate Executie
' w111e1 defines parate executje as a sale by a
cred1tor of property which be]onoa to the -
debtor, W1thout the ass1stance or 1ntervent1on
of the‘]ega1 authorities.
‘This~concept has been the;subject of much legal
d15pute, and wr1ters such as Wessels J wz and
Stap]eton F G3 have referred to 1t as be1onﬁing
: R . {
to the jus COntpoversum. Krause L E sﬂﬁmj%ted
that this state of 1fﬁ@irs was due to the exis~-
tence of two opposing and contend1ng pr1nc1p1es
oo
. or tendencies in law.’ These are freedom of
fﬁﬁ5 ] : ' q ' S contract on the one hand, and takihg the law
S it into one's own hands' on the other. 'He submits:
‘gf i ~ithat the history of parate executie is é>_ 
g : g : §
.%‘ O - L struggle between these two tendencies.
O 1. - The Law of Mortgage and Pledge in South Africa 2nd ed (1961)
e at 77. . |
2. Wessels J W History of.Roman Dutch Law (1908) at 596.
{ 3. Stapleton F G, "Parate execution” (1915) 32:SALJ 144 at : o
i) 148. ¢ , , ‘ L
- : : . E L oo
L 4. Krause L E "Notes to Voet 42 1 48 - The History of
2 Parate Executie" (1924) 41 SALI 20. ,
N 4 ’
[ 5 2
e R :
3 T
| R T
g 14 oy
@ ‘ B .
bt N 'f:}
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'lo contemporary South African Taw we aré
not ubJect to such vicissitudes that preva1]ed

 dur1ng Roman Dufch t1mes5 and early South African

Krause L E, supra, submits that under the Roman law. at
Justinians time, the creditor had the right of parate
executie which was not confined to movables. Apropos of
Roman Dutch law he contends that the position was by no
means certain. He cites Voet as indicating that parate
executie was invalid. He submits that the writers on
Roman.Dutch. law.in Friesland were generally in favour

of parate executie as opposed to those writers in Holland.-
Of the former category,.he cites Sande, Ulric Huber and
Johannes van der Linden. Of the later category, he cites
Grotius, Van Leeuwen, Merula, Groenewegen, Neostad,: Van”
Alphen, VOet, Matthaeus of: Utrécht, Liybrecht and Kersteman,

He thereafter goes on “to Clte certaLn later writers, who he
opines declare the parate executie as valid. He cites
Bynkeérshoek, notes of J0ris D Imlius and Van der Linden on
Mexrula, Van der Keessel, Van der Linden, Decker’'s note %o
Van Leeuwens Commentaries and Van uutphen.k )

He submits that the latest writers limlt this right to movable
property only !
Claassen .J, with whom Hill.and Trengove J J concurred, in Iscoxr
Housing Utility Company and another v Chief Registrar of Deeds;
1971 (1) SA 613 (T) at 619 examined the Roman Dutch writings.

He states that he has not come across one writer who has stated
specifically that parate executie was permissible in respect of
immovable property. With regard to this latter contention, the
‘learned judyge spent some time analysing the writings of Van der
Keegsel and Van Bynkershoek and concludes that Kotze's appendix
to the second edition of Roman Dutch Law of Van Leeuwen is incor-
rect . with.regard to the submission that the jurist had extended

- the parate ex¢cutie principle to movables and immovables.

Claassen J at 62 concludes that ".... } can find no positive
indication of ilts .pplicability to lmmovables. On the gontrary
the latest writer on the subject, Van der Keessel seems to be
against such a finding."

/\J
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Taw. One,of the ]eadingfcases on parate ;"

execut1e is Iscor Housing Ut111ty Co and

another v Chief Registrar of Deeds and another 7

Here Claassen J.s with whom Hill J'and Tengrove"'sﬁ
3 concurred held that a power of attorney in
rem suam author1s1ng a mortgagee to sell the

‘7property to the mortgagor W1thout reference to .

,such mortgagor gives effect to a parate execut1°‘_‘
and is accord1ng1y invalid. Atfthe outset one’ -

must make eerta1n cautionary remarks, namely'-

T

(i) Parate executie ha been accepted “as -
‘ form1ng part of our law with regard to ¢

movab]e property

o
“f

it

%5, ! If early South African law the guestion was raised in the case
) of Guldenpfenning v de Villiers 1889 SA REP where it was held
; that parate executie was not applicable to South Afrlcan law.
\‘ The'aforementioned case was cited in John v Trimble and others
" 1902 TH 146 at 155 (nisquoted as Guldenppenning v de Villiers).
/The case of Estate van Wijk v Joubert C J (1897) 4 Off Rep 360,
appeared to give partial recognition to sugh execution. The
case,of Ex parte Mabunya 1903 SC 165, was decxded on the
, basxs that a further agreement was entered'qee too In re
wo Cradock Buildiryg Society (1896) 13 sc 99.

7. 1971 (1) Sa 613 (T).

8. Osry v Hirsch, Loubser & Co Ltd 1922 CpD 531 at 541, per Kotze
J P, who held that an agreement for the sale of movablés by
means of parate executle is valid in our law. However, the learned
judge went on to say (at 547) that it is open to the debtor. to
seek the protection of the court i1f the ¢reditor has acted int G
manner which has prejudiced him in his rights.

+
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It appears to be accebted,Taw tﬁét‘if,'

i the morLgagor agrees, when he is in -
defau@t to the mortgagee rea11s1ng the
mortgaged property, such act ou1d‘not be
declored void.®
’ ) 1 . o ' e ;
{(i11) There are certain statﬂ%ory exaeptions to
‘ the abOVe ru]e wh1ch perm1t\the sale of
- 1mmoVab1e property by the cr§d1tor, with-
Ly -\\ A ”
é, g ‘out recourse to the courts.'o
o y
3 ) o
e i . - S S
;} . - : / I (R - < 1
- 1h9re have been variofs permutat1ons as to the 1
i e ; Ik
: “form OT,suah parate execut1e.{ o %
ARER T o - .
¥ }I‘} st A
f
" i,,,\" .
9. Iséor~Hbusing Utility Co ané another v Chief Registrax of
Deeds and another 1971 (1) 8A 613 (T) at 617« '
; _ 
' ~10. There are various ordinances whlch permit the local author:ty
- concerned to sell the debtox's property in orﬂ sr . to ¥recoup arrear
assessment rates. See section 924(1) of ;the Mun¢¢19ai ordinance &
20 of 1974 (¢), as amended by Munlcipai Amendment Ordlyancey\ , '
. f 6 of 1982 (¢); Section 117(3) (a) af the Local Governmen# Ow\lnanre
; 8 of 1962 (0). See also sections 50(1) and 55(2) (b) of the Land
~ Bank Act 13 of 1944 and section 37 of the Agr*cvltural Credlt
‘ Act 28 of 1966.
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i. Inwthe Iscor case referred to above,'the
tgagor appointed the mortgagee 1rrevocaLih

‘and in ren suam as his attorney and age

to sell in his name the mortgaged 1mmovab1ef“

property oy way of pub]1c auct1on or:'

,,,‘

private treaty at a pr1ce wh1ch the mort-

_gagee at his so]e d1scret1on deemed to be
rfreasopabIe,

2. In the case of Mardin Agency (Pty)<Ltd v
11

Rand Townsh1ps Reg1strar an, 1rrevocab1e

power- of attorney was granted to a surety
’as opposed to the.mortgagee. V11Joen-u
he!d that this casgﬁwas in principle indis- @
tinguishable from the lgggﬁ!case'referred
to above and accordingly held that thew

pbwer of attorney was invalid.

N
1978 (3) SA 947 (W). . & {
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3. ~In the case of Tenner v Leeufontein Mines

(Pty) Ltd and another the learned Judg

Sceyn Js held that an opt1on coupTed W1th a
deed of suretyship;cou1d in its effect

not be distinguished from an}frreVocable
power of attorney 1n rem suam authnris 1ng

1

the creditor to take or give transfer of

the affected Pr0perty' The option was the ié‘:”

instruhent to carry It the pdrate eXecut.e

y

and thus that 1nstrumenf waa'1nva11d ab

initio and therefore coanVred no r1ght=.
!1‘
(Ot

M'\\‘

What now remains to be d1ﬂcussed is the poss1b1e
3
develapment of parate exec utle 1n ourTaw.’

13

It

'nn coqenu

Scholtens J B Y submw*,‘y'

‘r

tac

reason why, once parato evm%"t7‘ 15 acqép*aJ

in respect of u w1edge o.’movab P W shouT

5 § ; R
3 LS
be 1nd1scr1m1na%e1y regeﬂted in reopect of‘R B
. ‘ T Ly LR
. , ; 4 oM S
immovable' property. Isakow 1 quotes R %;;
S LR
s e I X
Claassen J in the Iscor Houswng case as B
. ) \v L
follows:~ § 0
' . B .
1982 (4) SA 586 (T). ) E 1
"Law of .Property. (including Mortgage and Pledge)” (1971) LN
- Annual Survey of South African Law 189 at 205, § :
"Parate Executie" (1971) 88 SALT 310 at 311. | L g
F:
0
i
o g ‘ ﬁ» g r
i & = 3 - (:-ts,( :
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n«;,' 1.
’ . :
? "'{ L ’*;/‘\?Y‘// : . ' L E L . lil',
“ @ . “o *'}L o , . Q\“ ” \l: 7. o
"The creditor may honestly, but mistakenly, be
certain that a debtor is in default. He then
sells the debtor's house without notice to him,
passes transfer to an innocent third party ...
The mortgagor may have had a valid defence ...
One can forsec many legal complications."15
e She thus submits that §f parate executie Were
;;77‘ (" permissible in respect of immovables, this would
i@ - | ‘prejudice the debtor by precluding him from rai-
’g; ‘; . i . . ' . ‘ ) L ' n o
Lo | sing other defences he would otherwise have had.
' ; N o S 16 -~ -
i Claaden J, in the Iscor case,  Submits that
; B . ; ) . . . . C ol : )
: the objections usually advanced against parate
j executie are fecunded upon the following:-
\ 1. The prohibition- has been introduced to
| protect debt&kéfaﬂd toprevent creditors
from taking undue advantage of the im-
pecunious position of the debtor. i
2. Exercising the power of parate executie ; j i
S | T !
is tantamount to the creditar taking the W}\ |
law into his own hands. ‘ g b :
i , .
| 3. The creditor may honestly but mistakenly '
{ . .. .
x be certain that the debtor is in default,
as mentioned above. IS o
i L
15, Ibid at 617. I ?
‘ Y
16.  Ibid at 616. “ i |
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It;m&y be argued that, aside from matives of “gk.QTVT

‘malice, the creditor would acquire no undue -
advantage in selling the debtors properfy. | e
The cr'edﬂ“M would merely be taking the

(

‘,re1evant steps to restore what is rightfully

due to him. Any excess after sale would be

. repaid to ¢ lebtor.

An important consideration in the learned jUdge's;””
approach to thejymatter, appears to be that of

noti%ﬁcation. In analys1ng the comments of

in Bynkershoek 7 he says:-

"These words that I have underlined convey to
me the meaning that Bynkershoek must have had in
mind the debtor who had knowledge of the-execu-
tion gnd either agreed tﬁerefo or rawsed no obJec-‘
tion." 18 \

i
i

= ' : d y ¥
‘JhFurthermore the learned judge géys:e19

M... the Court often requires notice of setdown
to be given to the defendant, ...In a parate '

executie matter the power of attorney may have \
Been given years before the proposed execution, oo
. 5 ~ MWithout notice to the debtor such execution iy -
: WouTd be most undesirable. B
[
i ; o f’:) l
7. Ibid at 620. , ]
18. . fThe underlining heing the writer's addition, = = [
19, Ibid at 623. | g
: '{;' N} o
i § ; ;
; 11 : J:]
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To grant the applicant’s prayer and 1o permit

- execution in respect of immovable praperty
without reference to the mortgagor woulq in my
opinion be contrary to the dignity, equity and
spirit of our legal procedure." 20 :

It is proferred in the light of the above quo-
tatibn that, if it cOu]dkbe proved by the

creditor that the debtor had actual notice of

£

, : . Cy
the proposed sale and if the debtor is entit]ed

to recourse to the courts as per the Osry

case;ﬁfhen one wonders whether the debtor has

in fact suffered any prejudice. It appeavrs

that other legal systems do permit of a
21

parate executie,

. The underlining being the writer's addition.

Tyler B L O "Moitgage" Halsbury's Laws of England“LoréwHailshaﬁi
4th ed (1980) vol 32 para 708:

"So long as the equity of redemption remains vested in the
mortgagor, the mortgagee may not sell the property except
under arn express or implied power of sale, or under a®
statutory power, or with the mortgagur's concurence, It

was usual to insert in mortgages executed before the Ist ,
January 1882 an express power of sale, and- although unusual,
this may still be done where on account of special circumstan=
ces; or of the importance of the transaction, the intending
mortgagee prefers not to rely on the statutory. powex,"

Any mortyage made after 1881 is governed by Section 101(1) (i) of
the Law of Property Actof 1925 15 Geo V 20, which inter alla A S
provides that A mortgagee has the power, when the mortgaged 7 2
money has becoma due, to sell the mortgaged property by public - i1 :
auction or by private contract. ' ’ '
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2.2.5

e

s

Pactum Commissorium

B

submits that a pactum commissorium is

Wille

an'egreement to the effect that, if a debt is

not paid by a certain date or if the mortgdagor ‘
s otherw1s ff' defau]t the mortgagor may hold

or keep the Secur1ty as. his own property.

P

The pactum comm1ssorium ‘was proh1b1ted 1n the

Ea

2 and the Roman Dutch 1aw,3

]

Roman law,
accepted as not form1ng part of South Afr1can
“law in 1905 by Lange AJ P in- the case of

Dawson v Eckstem.4 The~ ]earned Judge he1d

that sUch an agfeement Was,both'lllega],and,,
v1nGQU1tab]e. A cohtfary view appears to have

: 5
been taken in the case of Ex parLe Mabunyas

The Law of Mortgage and Pledge . in South Airlca 2nd ed (1961) -
at 79.

Cc 8 34 3.

Grotius 2 48 41, Van Leeuwen 1487 and Voet 20 1 25 and 26.
Voet states that the underlying reason for illegality of the
pactum commissorium is- that things of greater import and value

‘may be used by a desperate debtor to pay off a paultry liability.

(1903) 20 SC 165 - the facts of this case were as follows:

(1905) 10 HCG 15.

A borrowed from M the sum of £20 and in order to secure the loan
rented M an erf for a period of two years at a rental which
was equivalent to the interest on the loan. It was agreed that
should A fail to repay the amount within the aforesaid period, the ;
land would become the property of M and the amount of the debt would
be considered to be the purchase price. A failed to pay the debt,
and M remained in possession of the erf for a number of years, and
he was treated by A as being an owner in every respect save that

-
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whichﬁhas been regarded by academics6 and'by
the~judiciary7as=§eing inCOTrect,eor a]ternatiye]yrkg'

not fully reasoned. , R | o

' transfer was not passed to him. After the death of A3, a‘rule

'nisi was obtained by M for the registration of the' land into
Tis name. The rule was opposed by A's heir, who tendered the
amount of the debt but did not allege that the price agreed
upon was in any way unjust or uhreasonable. It was held
that the purchase price was falr‘and reasonable and accor~
dlngly the rule was made absolute. s ‘

v

Somerset Bell W H "Clause in Mortgage Bond allowing Mortgagee
to sell in Case of Non-Payment of a Debt" (1910) 27 SALJ 527
at 528. The learned author said that a judicial utterance in
the Mabunya case, which appears to-be in conLllct with th\\(
" Trimble case, was unnecessary and accordlngly coula bes regar—
ded as an uncon51dered oblter dlctum. ‘

/

L1

I )
XMcGregor J, in the case of van Rensburg v Welblen 1916 OPD

247 at 256, made the followmng comments with regard to the

Mabunya case-- I

(i)  the judgment was that of the same learned judge
who subsequently gave utterance to the dictum:in
the case of National Bank ¢f SA Ltd v Cohens 1 = Sl

. Trustee 1911 AD 235 at 242, where the learned e
' - Judge quoted Voet 20 1 25; G : o e

£y
A

(id.) ; the ruling may have,toehe viewed in conjunction .
with the special facts of the case.

B

Mabunya's case was also referred to in *he case of Mapenduka
v Ashington 1919 AD 343 at 345, where dejVilliers CJ stated
that the reasonlng of the former case could not be entirely
supported.
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