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Sn10PSlS~

lJ:his ;research report ,investigates the ,suitability of

arl:d.tratiort ~$ a dispute settl;tng mechanism in the

const:ruction.indust:ry. It reports the views of protagonists

and antagonists of mediation, arbitration artd litigation. In
pa:r,ticular, it records the results of questionnaires

supmitted. to" building contractors I a:rohit,e'btsJ civil
I, 0

et.;gineering corist.\;ttants, civil engineering co;ntracto!:'s,

p,:rbitrators and attorneys ','The que,sti<.1nnaire responses welie
.'

ana;lyzed, ill;.order to detel:'llline tpe extent of, and u'..~e of.1
"arbitration. The analysis determined whetheX:oarbitration. is

"

an effec:tive d.ispute settling mechanism, how'it compares to

litigaticm and filed:taf;.i,on, and whether there sboulct b~ any

:amendments to the ruJ.es -and()p:rocedures given by the']

Arbitration Assp;>oiat.ion of South Afr:i.ca.• $ilese

d,~te::r;;minationsare based. on three hypotheses *"

1..';-

D
ii)

The I~ont.ract predominantly being cused by those

sampl.eo'>,\in ,the oon5truct.ion industcy "is the

D'tlilding con-&},;ac·t(5.~. In,st;,tllte o~ A+chl tects ) •
p I) <'I,! _- ;)

lJ;iltemost commondispute (,settling mechanism being
o

d;\ ;;> 1~ •
'use l;\a ar4:itratJ.on.

(I

\\

(::;.\

iii) t)61ays.t Va~fations I Interpret>ation of the cont~act

()

1.1



and contractor negli~ence ,are the most CO®l\on

o rea.sons' for dispute.f

i~) The 1noio..en6e of the UEI(~ of al1bitration is not

'dependent on the size and natu~e of the claim.
o

(IV) Mediation' isuthe preferred method of dispute

resQlution for future disputes, with arbit\ation

o being ,Preferred to li.tigation.. ,

vi) o

The aspects of no zeasons for t.h~ ,aYl1ard... and
;:, f) .,

o

arbitration held back un,!;!l t,he end ot_ the c

') 'LJ
contract I al:'S seen to be detrimental tQ the ei '

\' . \~

o 0
effet:tivenel!$$ Qf arbitratiQn as a disput'e (I

-:...(7

"lio
Finally, .based on the cconclusions I t~e ifoll.oWin~.rmajor

rflcomm_dat·!on$ can be made to impl(p'l.te ·the suitabi.'bity of

o .

()

\
\) 'r

Mediation eshould be included as ,a pre ...atrbltration,

disput.e settling mechanism in the,bu.i.lding

ii)

c'ontract (S.A. Ins1;itut.a 'of A:t:chite.rcts).

Al:hitration should not b~ held back to the end of
".. ~, c, "

t11$ contraet, furthel:'lnoreI awards sltou.1Cl,~be given
((/ ,~
,/

" with reasons and thii four "monthtime limit

Il

o

"
cC a~l:'d should be enfoX'ced tno:c~()st:t'ietly"

n.·· (; '.~'

,,/~y'l , ",' ... ". . . .: .' .,'. I,),_;-.. ". _ _ ,\) _ ',_ _ _ _ r.
iii)c.ol'hlta £~llowinq wh~sin9' is ree~$nded for effeot;J;ve'

(:J "; - , C) '~:,' 00 (J

displlI:t::, .(~Qttl$m$nt in' t,p.e construption indu.'!Stey:

Q

(I

o
o

CI
<.\

o

'.'
Pl;..as$ "1 t Arehitact ~ mngineers d~cif1tion 'I"

\\ ,1 ,0 \)Phase ,2 : :&{ed.i.atiol1
Phase 3 I Arbit,tation Or "Litigation
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CHAPTER .1

o. "
o.ont:ratots as a dispute settling medh~nisnt has been.

oonsidered benefioial when compared toOlitigation. The
" .

listed advantages "of a:r.bit:r:ation given hy protagonj~\sts

the:reOf:a~~1 typically; speed, \ifl·e~i:P!lity, 'experf:\a.s/ of, the

arbitratQl: I legal rep:ceseIltaticm not being obligato:ryl'

economy., :final~ty and" p:r:ivaQ'l'"c~:ThEl$eadvant~ges have to, some

$xtent bee:n onallenged by va:r:ious perso.n~ i:p. the l$~9'al
(\ .. . ., 'I

!s
,fraternity whoargue that l.iti9~tion is, still,. .,for",£ilelttain"

~I" I'(j "'.

" disputes I more effective as a d~~i),llte set,tl.:Lnq mec:hanfsm
';.1

o

Ftl;'thel:,l,lloX'e" protb.9'on.ists of mediation argue that mediation
o

is more e,ffectivEl theltLa:.t:bitration. The matte): is further

complicl!lt6ld by theyf.act that ,no recoz=ds r:.;@~ :kept .,01:.' .' '1\"
:cnediation or a~bit:ra'l::.ion hea:rings or awarda,w 'r;p.is leaves

parties to a (:lJ:JIl.structioncontrcu::rt:I when deciding on whieh .

metl10d to U$.~!·in 'caS$ .•of a dispute r in a cU..fficultz PQsi.tion. •~ ,. ,.- .. .. 0

(In g,en~r~lf part.ies to' a di~~ute wo~ld prefer the disp'llte to
i, .... .. ",~_< .. _,

be .se't;.tled quiekly, with low OOSt-1 and with as l.ittl.~'/"\

d.i$~iption to the business entity as possible .• Furthermore,

the set1:;lement shC::>l.tldbe d~emeq.equi ~able by bothppartiea.

C:I
.'\)



The objecti:ve:::s of t.his report!.' are as follows :

)! ,.
1. To'i'}establish whiCh types oft, contract.s and dispute

settling mechanisms used and,to findwhet.her any
I' 0

correlation exists, furthe~oke,.' to correlat:9Jt?these to
,)

the size an~ nature Ofi! the d!1~aimspertaining ',fb these
,1://-'1

.~. '" \iI

:mechanisms. This will ind.i.c~;:~~~"whether the am(.'n~rit of
'iJ';:!J ill, ' '

money involved, or, type of di~{i,~ute,will govern the
.' 11 ,~ c;

p choice of dispute settling Ihecflanism.
" !i ')\

~;~ 1):10 explore the p61;rCeptions(,C)~ ~~$pondents within the
., ;'f,., \, ,

d'onst~~ction i~?ust:t.rJ1for me~~~r~bionl~rpit+ation and ,"
{J':) '. _, '. _ . . .'. . .' . _ t',f

litigation, with a view to rating each a,£ the me<;;hw-nisms
;). ..;

in t~:rm$ of th~)~U~~tability a$"';,;)ef£ective dispute

se'l:tlement med.,_~/1sms.•

3. To investigate whether any aspects pertaining to

......... ()'.settl~nq d~sputes.

o
need tq;",~e changed to

'0. r',,~,p''''1

techniJue" as a means ,ofv
o

o {arbi t:r:a~ion procedtit'e and J.:'\~les

increase the ~uitabiJ.ity of the

\~

4. To ~~(~iommend,baSed(~In~the resu,l:s t the auneys, a

sui table (~.i.i~p'U:~esett~il\g proc;dur~ar use mainly in "the

the coilstX'u.ctio:nindustry.

These objectives are embadiect in the research ,hypothesea as

shoWn, in Chapter 4 se'bt.ton l~

o



~he in£o:r:mation on which this report :La based was gathex:ed

by utilizing an initial \\literature survey which aimed to

show,the theoretical advantages and disadvi:\J;).t~gesof each

mechanism~ 'rhis was followed by a s"t;.lS"a6turedquestionnaire

which wa~ sent to sele¢ted ~~l\i!!~ipants in the ,~)const:r:u.ction
o-:

Q",_c/
il'ld;ustey whomight ha\!~><6eenOr could become 1nvo1ved in

,y;- ..:,;{;;yV

,~.~-

..//v-di.sputes.
\\

IJJheinvestigation limited itself to buildinq contract<!Jrs

(Witwatex:srand, Master _l3uilders' Association) I arch,ite¢ts

(Transvaal Provincial Institute of A:cchitectS) I ,civj.l
0_

enqineering contractors (]federation of Civil Engine~rin9

Contra.ctors), civil eng'inee:r.inq oonsultants (Association of
" Consulting En_Q'ineers), arbitrators (.Panel of ZU'bitrat.ors)

and at.torneya (Guide to Attorneys Services)~ With the

exception of arbit:r:atior~t where only fifty (50) arbitrators
/0'

were s'ampled due to the amall population size, it was

~decided to sample one hundred. (100) compard.eS/organisations

from each category. mbe investigation was initially limited
o

to companies/per1,$ons in the l'retoria .....Wit.watersrand ....
~:--.._

Vereaniqing (l?WV) --'area. However, foX' civil enginee:r:iAg'_

cOntractor$i and arbi~rators this was extenc!'Gdcountry",wide
(.)

to make up the number. Of the 550 Cj;llestiollnaires sent out a.

total of 133 com~letecf questionnaires covering all the

ca.tegox:ies.\were analyzed. l3eesides limitation.s ,;kp sa:mp~e
.: . ·A

O::_}

sizas at ":t;ut'tne:t' lim! tati-dh of this research is ft:;hat it is
c
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not a legal treatise, me:r:ely an evaluation of the techniques
based. on"p:r:actical conslde:£'ations. The report opens by

o

briefly ~x.pla.:tnin,gdispute settling mechanisms i~ relation
to th~ construction indllstJ:"T.las a whole"

l!'orntal tlisp'Ilta sl1:lttlramentmechanisms available for

construgtion disputes, .te. 'mediation, arbitra.tion and

litiqation, were then evaluated and compa,red. 'rna main
~ -~~" _- _- - - -. ,;"- - - ~,,'~., ,;,.pr,.obJ.emarea$ ~6Jre id(antified th:f;ou<zhthis evaluation;'"

. . , -,\'

{f

showing the a.rgumen:cs fo~ and. a~ainst at'bitration as a

(ij.s,putesettling' meohaniam. Whe report then cl1\\rifles ami'
,;~. -,

o

Q:tlestionnai:cas. The 3::'$'$\11t$ 1\'Of the qu,estion:n:~!s
o 0

'evaluated agaixurt the respeotivQ hypgtheses which we:r:e
()

either aeae~ted or rejac'1;aad on th.e tesults of, the

ques'fion..'lai:r:et. Conclusions have been based on 'the findings. . ~
and l1;YpO't:h.GHSeHS wllElreili'fter recommendations f based on these I

have beel). \) II

\1

Ii\
"

"

(\
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f\~
I' \\2.1 The Nature of ~e
\,

industn

Coulson (19S:f:45) states that "no" construction m~;t.:h6'd is

~iex::fectand that ~the adV\~nt of new ap}'(;t::oachasto '~

C'Ol'u!J.tl:'llction ie. ~ast ~TJlcking~ desigPl-'.build I a~d Sel?~ra'j;:.ei\\
Ii '-' \i

.~ ,Ir . '.. . ... "

con):tt:r:uct.;¢Xl mana'gemen,tbring greater ..unce:rtaint.y !ntp the'
?'~ 1 .. i. 6' ,. ..

oo~st:r:uetion proce$$. He attributes~this to fewer spa<;:ificso
Ii , " .

being defined at. the time that the contract is agreed (JPP¢~"',

Coulson":turtha.r states that traditfOnally 'I;b,e.architect

playea the role of interpreting the cOl1t:ract. :requ.irem9nts if .

'·(1

\)at'U'"d:i.sag;reement. a;rottte. If a $attlement was ~bt achieved. t!te
parties would. -than resort to some third pal:"t::y for

:,

resolution.
(I

Generally under fast tracking, the roles of the parties
!J 0

remain unchanged, however the ssc;{1.1:!ii!Rceof WOl:lK: differs from
th$ traqitional·:method as desi(ln.and construction prQgress
$.im~lt~neousl.:Y. 1'he ntE1'thod was crea:t.ed as a reaction .to high

, ,;)

"liabou; costs $0 a.$ to leasex\ their $£f$(.1t by decl.;'easing. the

time faotor in the pro~ect. (COm:.SON,1983:4'1).
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Coulson states ',that one of the risKs attributed to fast

tracking is the :fact that. there. is little tUne1 if any, for
"a f1l11y....f ledged check of· the architect's or engineer's

;',

'.d.ocumeritation. There is the;!;:efore a. g'reater possibility that

displltes ..,will arise from confl;t.cts (comissions and errors

wit)'t$.n.the 9-0,<:itimentation. The design "and "build method occurs

'when the o~er employs"a single/.,c!;:ntitYiie. the separate

constructto; m~Jlager'~to beCOlnerespcm,sible for" the

.mana9~Inent 'Of t.he.desl,.,gn ~nd Ythe con~1'tructi()n of the
(/

project. Problems with 1Vhe,,,~eparatftconstruction matlagef
\J

pertain mainly to tho~e of chang~s in r~sponsibility in
terms of ohangea .tn .the traditional mandate of the

o

'>architect/engineer~ omhe architect traditionally acts as an

indapendElnt referee, and by bringing, :tn.the construction
l! I' .. :;n

1 II

.manager the ~metb~d of"disp,\~e settlementJ :needs to be
evaluated to a\void poss.U':J~e p;r:oblems, (COUtASON,+9S3:4'S).

?_:".'/
;;:';/

o

I!

The constru.ction manag:e:cacts as a p'l;pfess.inna.l, oonaultant
L
(~ ;

t'O th~ o~er I and therefore becomes the own~~~ts
~\ '/

represem.tat.ive. (COULSON,1993: 49). when the oOXlstruotiop
-, . h\\ "".. . ': .. (J • t1

man)lger i~"used with the traditional xdet'hod, some confliot

may 'arise in terntti of authority and. res~o~~ibility. However,
,'': . ::.'

the const~\lction manaqe:ntent sy;stem is usual lYe used with fast
a ·0.

track :grojects whel::'ethe construction manaS)'~'s experti$~ in

complex mater.;iale~~cquisition and scheduling is required.
,;:;:::,;:,J

(COULSON,1$83.c49) .•
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Con'~}.ruction projects have aome inherent risks of conf),ict
.', ()

of "{hien the following .aspects are, ~n the authoF's opinion,,,

o

i) 'rhe ;'const:r:uc,j:;ioncompany can, be s~en as a factory'

which' freque,ntlY changes ita geoqraphieal position.
o

ii) ~he mentbers of the team are not of the samemind in

tte.c'lls'0.:1: .their .tFdiV,~U~;l. obj$ctives ..£0; the project
c

atlIdconflicts iI:r~ almbo$t inlevi:table i.e.. architect
(! n

contraotor objGt:tivGls.

o ,J 0"
ij.i) 8'l'hereare therefore nulttl.itrous, dispute ~~q_rtunities

~
clue to the v~ nature of the Qons-~;uetion projeot,
69'. Vitria:tion.orders, claims for~titne Or money.

iv)' t.rh$,'tQis.an inherent ri~k that thea:cchitect or
'~ Q

Qttantity Surveyor may have been negligent in his

du~iesf as at result of which ,pome"fo:cm 0·£ olaim
II

Qoul.d ari~e.
o

o

$9' • finance t labou:c t eto. I are ltlo:r:e,dif.ficul t to
control and monitor becausEl of the chan~in9
Em1fironmarl'h at the workplade.

(I

C.I
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D ,0

group, o~, an orgl!.mi.:tati.ctl wlJi.clJi.Jt1pedesor restricts (/!I.t

Jea$t temporarily) SJ:lother party :fr~~f attaini.ng .its desired

"'goals. Although conflict:. Way impede tJU;J attainment of one.'S

go~?/l' th~ consequences may be beneti.oial l..t "they produce
o

gl$W inform'J:cJ.on1 whl ent in turn enhances tIle aecls.t.cm.maki.ng
0_ _ _ _ _ _.

]p:t:tJcess. By contrast, confl1..at )::)I!u:omesdysfunotional 1.'1: 1.t
II - n

results in poor prO'jeat ....deal s.iem, maki.ngr lengthy delays .over
·0-

~ . .issues whi.ch do not imFort~~ffeat the outcome of the

! .'! • ,""" "r" f f '.cp:r:r::rj~atl or a dJ.S;;r.'t,"._)?~,..atJ. ~ ~ t:he team' Sf e~~ot:t:s."

v
c

"rlOilaZNER, H, J?~ojeQtHan~ge, nt..A Systems Appro~oh to
Planning, Sche<iuling and. Col~llin9'1 2n~ Editi8~/ l?<.;r,351J

n

:Ka:r:znar (1984;346) id$nt:Lfies :the :following aspeotsl';as th~
most eommen sou:r:oee c.d!,) oonfliots in any 9i van' project;

~ Manpower.Resources
... Equipment and .Faci.l.i.ties
... .capi. ta 1 E,'lfpendJ.tu:J!''es
... Costs
... tJ.'ecnnJ.r.ral OpJ.ni.cms and 'l'rade...of:fs
...Priorities
...Administrative ProaedU.l:"Q#1

Scheduling
- Responsi.bilities
- personality Clashes

\\

F:t'omthe above...mentionad it is thlUf pO$$iblQ to catsgorize a
"dispute within a constlZUction Pt'oj(!O~t 111tO one of these

(,

classifications. ctt is not to $ay however that conflict on a
aonatZ''ltotil)ln project"will only involve one of thQ

above~mentioned aspects.

\



o

The :dole of·· a third party itl set:'tlinq a d.i.spute can be

viewed as the process whi9h is empl.oyedwhenno equitable u

,\' ..... ,/! - c.

solution can be .reaQhedby the part.is$ di.rectly,tnvolved.
. 0

6

r~;

'.t'he mod.e~'Pof' conflict handling have been identified as

:f!ol.low;~ = (Kl!'lRZNll1R,1984t 353)
~!,)

I?

'Y--

()

n
if . . ,'V'""'\

'.1!his ,is retreat (/_~w.it1.iQrawaJ by ai;t:har

of :the part:i.es,from an tlctuctl or
-a

o Ii

o

o

Tb.J.s cen be sean a$ "B.vofdance 0$

pgtelltial d.f.sagre$m$tJts)b'y!?laaillg"mor~

emphasis on ai:$i11.soof agreement.

\\

o
c (]

II

'I

ugl1te ...an.d-tak~~1 att.:l·cuds, :r.s. thsr61 .is a

. searoh for ~.oJ.utjOllS >tbat bri.ng some

degree O,f~~atJ.sfaat.i~~ to °bO'/;h pa;z.,·it;J.es.
(} .. "~,

'~

fi"hi.s .is cb.aract:erJ.isd by a competJ. t;.iva

w1.nllose s~f.tuati.otl, .i.$ .• one party lOSQf5,

()ll.$" party WillS.

//

$) Con:!:r:ontatJ.otl IJ!h1.s J.s oharl1ctar.i(tlfld. by 'tbe J;l.1J.:r:tJ.(i4!I

facJ:.ng the ct4nfl:l.at ¢/).:rrEU::t1J.y,_' ftsie.

" confli.ct 3.8 :}O1.11:1&).1"r$$oJ:veul~
'i,\

ll.

\\
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For the purpos.a of this resea:rch the author' ;t.dentifies the

conflict. :resolution mc\~esas those aspects which would fall

uncier the neg'otiatiotl phase of dispute :resolution. This :'
'l

impt'ies that at J.east 9p.e of these mocts5 will be implemented

, b"efora a:rw'di~pute is ,daCla:t:E!~)tobe heard by a tlU.rd party.
n _ __ '~_,

M example.ox. this is where the contractor is in
c· !(

diS:agreenlent with the a:rchi.t.ect oV'er the tachnic'al .."q'll.al.('~..y.
o -- - -1-4 \~ _"

'-.to!.:, ~,',")Lof an item. It is highly l~kelY .that th~+e\)will initial:i'LJ~i$
0;:\ \i

some form of oral eltchange wbich will fall under at least
iI

one of th$ conflict·· resolut'~~':mmodes. Xt is only when this

o

. [)

f'a:ils; la. generally\ when one of the parties feeJ.,s he has
c o - - .~~. __ _- - 0 -: .,

lost' or i,s entitled to mo.t'.e,()that SanlE! formal m$thoQ. of
" u 0

settling a d.i.$$)uteis normally" r.~sQ'.tte~

'''''<"" o "

e.rhl1\).aspect of di$P~it::$ settlinq can PEl viewed }3.S a thi:rd I
D

objec:t.ivEtIperson making a decision or adV'iaing ·,the parties I)

~; o 0 'J

in <ii.sputa of h4.s opi:n;ion. In this way' Gill equ.i:~ahle and
o

o

o

II It*bll ~ulJ.etl~ljmli:l,th(/)('i, da t.!ll,g back to caJ.n and ;Abel,,:t~
. 0

f!!l:J.gtlJ.tJ.ftd by .lege.l tileoJ::i.sts 'W:i.th the" tJ.tlfJ,t:;tIE If self h$lpll.

StH.sJ.ually, .t.t;; consists of .be8 t.tng .M OpPOI1Jlmt;; '",o'V'elJ:: t.1Je StflJl!:1r;:/ '.)

" wi. tJz II cl!lb. "t" p"pu~a.r even among the pi.QUS, II'.i tn$IJ~ "
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the great Council Of the Cburoh. of Adie, whose members

(';tried. to re~jolve the :filiosque controversy (as to whether,,)

the Holy Ghost proceeded from the Father or :from the Father

an.d the Scm) by .beating each other over the head with

s11J].ols. But trl;'(s ten.ds to be counter productive •.•... It Ls

a,;Lso lack'lng', .i.li :f~,tJalJ.tp especially 1.:f the o~fPlleJlt bas
f .>.'

J;:sl#!t1.ves and i:r:i.e].').ds~Nat~:lthstatlding that, .it is hJ.ghly

',favoured tdday .in :i.ntertJatiotlal atfaJ.rs. D

The s;ecr::md method .:is not greatly supex;1.or to the fir~rt. Tb.i.'f""

consists at subm:i:t:ti.llf! the- dJ.SPUf.~ to °somebody wIlo has a,,'

bJ.gger~ club than eJ.thqr "r;s:f the dJ.sputa:n.ts tl.hd wlla is
f\. .)'1 c,

powtN.'ful fiJnough ,to be~~t: bbth over the head. 'J!his is. no new
J}

"e.xper.lepce. 11$ .R1.charq 8urton put it over three hundred

yea:rt-Jilago: ~{flewh6/1§'~$$ to!' law .takes a. f101f by tll~ ears. If
i}!) ,

~')
:'~ . \,t c

q 2'Jl6' ~:1:l.J.;rctaild t1ttost 01.vilizsd method at settling dJ.sI)tJ,tss it)
b i) ,-, :~

o ~)

pa.i:ty 411.dto llgrsa to aJ:iJ.4f!hby }U.s aec.tsi.c1l. a IfSometime :1.11.

the Saxo1l.° 0:(' Old English.1 Lt: was called 'l{ ):JttJV'6-!)lJ.Y, because
(! "

at the qu.iet 't1l.tJd"IJ.'tatlqu11.i.1:y that, should follow the enct.1.ng

of the Cantro'Vers.if41.lI., Abltrlum recJJ.vJ.tram (U$9tJ). II
"

o

" ..,~

Oti$ can sea that. tha first metHoa is not aoceptable for
o

a construction pl':ojec't;. (although
.,.IJ~

disp'l:l';~S that ('may ar:r:ise in

it is possibltiithat it has and may $till happan).. The one
,)

commc)'t).ground' betw~en the second and the "third method is the

factor of thi.rd pa.rty ,,;i.ntex:'Vantj.'on..
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the great Council Of the Church of Ad:!.e! whose members

tried to r!eio1ve the filiosque controversy (as to whether

the Hply J'~st proceeded f:cora the Father or. from the Father

and the Son) by beating each oth.er over the head with

stools. But. this tends to be aount:€f.r productive .••. " Zt is
-,

also lacking)in finality especially if the opponent has
o ...,....../".-.\'

reltt.titreiJ a,~ friends. Notw:i.thstanding tha:t(;:,;ktc

t;ti.voured tRtJ~ in 1ht~rna ~~omi~, affairs.
()

t')

i!i1 highly

frhe s(;;Iccmd .tllethoQ 1.s tlpt gre_atly ~JlPerior to the first. '1'hi$
,'" '."?,,

aons;i.st:s of ~bmitt.illg tBe d.iSpf:t,e to ,soraebot;iy .wflo has a
(1 {j (~;"/ () O. ,'~'L- . ,,' (/

bigger club titan ei: the~ 'rtf' the ~#sputallts and who is
c . '" ~F)"l: fi i.){)

pdwerrul ellopg:h .to befat 'both ova:r:the head.. tl'his is. no neW

" etlfperience. As Ria]J.~rd 13urtOnO:put it OVer thJ:~$. hundred(y~~~

"CJ party and to agree to abide by Wl.i.~)dec.is.iotJ.. IISometime .ill

the Saxon or Old EngJ.13fl" it; was called a LoV'e...Vay, beoause
c,o£ the Quiet and Tratlqu.:tl;/.tiy that should fO,).loW'th.e, end_tng

l

ot the Controversial".: JUr.itriunz redJ.vi.va.m (l6~4)."I, '.
d
\~,o

c

on~c~'Jlsee that the first metl;}.odis not accepta:ble for
/ 8

rdj..$putes that :may arise in a constrttct,i.onprojeot (a.lthough
it. is .possible that it has and may still happen). 'rha one

o

common grotll:~dbetween the second and the third method is the
factor of thil:'d PA+tty intervention.

c
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, , ()

"~',Ideally the role of the third party can be seen as fQllow:::
', ..'1

II

1) ObjectivitY(I'
(':"! \~':.. /'

0+ sh6tild'nBve no subjecti.ve

.iIl:fluenceBr he. should be .impa.rti.al.

,tr'helte should be ba.s.ic equali ty ill

the positions of the part.ies before

the th.irdparty.

c

3:) Co:tlipetellce ~he third party should be competent

enough to ma.ke a dt;1cisioll based" t:in

:faii:'lleSBr and (usually) based OIlD c

t.qe law.
o Q

(r'

o

rne award shr.>ula bl3 bind.ing on both

part$fJsr unless otnerw-}.$e agreed Or

lU.tv}.ng' heart provided for. Jj;Ih1sis

~

5) 'J!J.lll~(fJ()S#" r) Ij'ib:$ .setrtleftlent J;>ro(Jsss$hQu1.fii/~e
tJ

G 'J::!el;s!~:nabl1' :fa.st·· ctttd·· }If,tVS all

&1leHPSllsi. Ve proo$(fJ.ttr~.

1J:'heabove quo'tation £1'011\ Mellaa::'d., (19SSh27), is based
(I

on the six tenets set out by Italian 11.9fEu3,~'9rI. k1tn2~i
in 1972 that make a dispute settling l'(lGthod as being

objectively Worthy of otrust.



Fu~thermore, the third party's role can be seen to

,include the; c.la:cification of the "faots of the dispute.

High'emotione coupled with personality differences
between the disputing parties will often make this

o

diffictfltf

2.4. Management, Objectives .When Oealinq With Disputes

" .
aefore one can' consider the objectives of the cU.sputants,c: ~

must be claiified. li'actol:'s' >t:hatmust be con$id~red before(\" ),-"
\'_' '.."~,,.".//

declaring a dispute al:'e wllat impact such a dispute w3..1f'-'~-</

- ReSOul',:'ces •.

"" BU$,;iness reputation;o

~ Personal emotions.

\'/

'.rhe main'\tesou:cces af£~ct$d by a dispute (:i.r$ time and

money. !l'fhisoccurs as a x-eliHl.1t of time and money wasted
:::..\
c-

t.l:ying to :resQl,ve a disPlfte. when these resourCes could
.have been put to a more, produe,tive Ulii{e •.(CQutSON,l984:20)

In this sub section the autho~ attempts to cl..J.sc!'U$$ the
-,

hidden costa and time involvecl.rather than those
Q \~

associate'i with (Say) formal litigation.

o

of counsel ·atc.
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'l'he hidden costs r (ie. those costs which cannot, be

reflected as payment in the aCC0~.ttltS)1 are thOC3e

attributed to the involveri(e~t of.,senior personnel, who
""~,:,- -, ''\!

"~'

must spend their time trying to resolve the dispute.

Time, although di:cectly linked"to money, can beo'oriiean

i~portant iSsue if the project or the management.of the

bt'isi~;mssis tirne Sensitive in telJllS of a fixed time

co allocation, eg. p~nalty fOr late completion.

Tbe more tinte allocated ":,,& i:l.nygiven dispnt.e r thJ~higher

tlle cost, pa:r:ticulal:'ly if junior and'senioZ' pe:rEfO'nnelare
,:::;,

"involv.ed. One Can compare' 'th.~s concept '00 a strike at' a

manufactu:ri~g plant. where ~~veeyhour 'lost,. could mean

millions lo~t in prod.uct.ion. It is the author~,s opinion

that when pursuing ~.di.spute, ol\1anagEim:entmay decide that

ir.f.is nlOre feas.ible t.o "lIqive in it" to del.\u;\nd.sI 'or; to
(o)

comprom.i..Se or smooth the dispute; \~?to run the risk of
,,' cl()

lost production. In the Case of a commercial dispute, ie.
non...labour related, the X'islt at.tribu.ted, to'"loss of

'"
fj

produc.tion is propably less.
o

iJ ()

~:

Whenone considel.·s the added coStS of employing outside
o

c: ;.(\

lis~:potb resolve the disput.e 'the feaSibility structure may
~ .. 0

;Qhan1re•Generally tlte cost' of 'otltside help, eg.
,41 "
1/

atj'4rneys, is baSed on the time spen.t txyin9" to reach an

agreeable settlement. It is hOW-SIverV$ry diffieult to
0\\

p:r:edict the time inVOlved lS~fore a settlement is reached.

i)
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Anotha:r factor that shou,ld be considered in this context
is the timing of the settlement. In some cases, the
provision of an award. mid ...cont:ract could. sou:t relations
between the parties. The effect of t.his is only
p:red.iQtablein the sense that. someone will he the loser,
also, ultimately both partief: will feel th~ effect of
$oured ralations.

2.4;.2. lmP1!ct on ;euslne*lt!. ReJ;!utati'Onand°En!otioW?,~,\
~~

Acoording to Coulson!, (19S4:23) I th$ui1ivolvemEult in any
(I ,c

dispute can c;have .~~ ~ffect on the busin:eu~s I reputation
and credit rating. 1'hisoia not to may that by keeping the!)

o

disp1.1te" private this ef:ect will not pe felt ...even

:t:"O.l'4q~;t' of a p6lndinq lawsuit can affect this.

o

D

;.l$e:tiousresults ·tha.ta dispute may have on
~ .. I~ -

c'\J't·' estock or credit facilities,' thE} business
;-" ',"

executive l\\ust"c!llsoview the con1;fequ.ences of poor
publicity.. .tn the Q.onatruction indUstry this may mean the

" :l:ejict.:t.on. of a tend.er as a d:t:t'ect result. The decisicm t.o
ac:cGtpt or .reJQlct. a tend.er ma~ be taken wir!':.h

Qregard 'to the
\) "

own~rlclient's reputat.:i.on basEtd on tll$ contractor La POOl:
.0. d •..pUblicity ort may even be baaed on the client/a

I::;



o

ClAuser"f (elaim,..,prove ctA1'l1:r:aetol:.')1 or negligent

eontraetoJ::' who could be detrimental to the SUCC~t;}A3 of the

prgject.

mhe acceptance Or reje~tion of the tender is also

affected whe:re, for exantp.la:t the architect has a po,or

reputation and the contractor refuses to work with him -

i'$.
o

avoidance of an increased potential fot' conflict·.

A good case fO:r avoicLi.ng publicity in a construction

contract i(Whe:eat ;for ""lIl1IllleI cll;h'e main (>0:11;'1:".;:1;0:1:' 11:1"$

\)Ql\lployed several sub-¢on.tl:~ctors OIl a pro jeJJt,• It may be

that one of the l;5ub"'contractor.s decides to dispute cl:)edit
o

arrangements> with the main contractor. If it is decided,

that. c:t'Q'&fb arrangements should be changed to benet.it the
/,I . '. "

sUb-,0b.t:ractor is hit;.Jhly likely that the rest will jump
f ". o

on the Vlband wagonu• 'I'his in turn could mean a severe

financial lass to the main Qont:t'aetor.
Jj

'l'ha abo'Ve,~lnentione,dexampl, mt'u~tiJbe seen as ~ specifi~

'h~~otheticaJ. example. There ,re ttumerot_, cas.es which ~ill

show good. cause for pri vaay. However, 6lti mU$t also

consider the right 'qjf the public:: to ]'mowthe mi.sdem6lanors
o

of a 1company as such pttblici ty lll<ly ofi!EllX' the public som~(~,

protection. "'rhus the concept prj.V'aQ!r~7.Gi?~~e can be
~",.

S.S,91'). as a double edged $.wordfor the paJ:;"ti$s to the

dispute.

(>

o
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'l,
On the emotionalffSide it must be C'onsiciel:'ed that ;few

l,?eople enjoy the prospecrl'r of bit.ter confrontation with an.

WFor so:m~, it. :Ls too harsh a test:, ror
;,~",

otht!1rs, ''tQO naked an expasurQ ... ~.... we ortlJ!)f1, EmCCrl1.nter an

:Lnd.J.v:LduaJ.who ,is 'unable to do an,ft:h1.ng ccmst:ruatz1.ve

whJ.le" a matter J,; pen.dillg." (COULSON,19e1.)t16).

~I

o

" 0 D

The fOllowlltg, '.in the aUi=-hor( s- Qpinion ttnd' as .a cSUlllll\ary
n

towards dispute settlement ; o

a) l>Jq,b hIS too cCllat~y (in t(lrlr.tl\Sof the exp~cted gain).

';)0 b) Not b~ 'too time consuming, ')and b~ co~:rectlv tinted.

o II

:J

c) pre';ferably be' kept pl:i;lf.vat~.\1 t

d) ,)?~ef~;r:abfy ~:rivolve"as little emot!,p~l" str$$~; as
D {h

17
(/

,I 'l

t: e) l?l;a;f!Qrablybe (~air I 1e Ii it ~hould
D II .~

r~~~ntmentlJ:>etween t17;k parties.
N (' D

£ ) Not b$lcpm,e"too personal
\) ,>-'

(I D o

reh_ ,a:bovt~JnQntionaci a.l'.1ethe ·main al!lpeot;,s addt'$$s$d "in the
.' , "'\- c .",

, \'.". .', - , " " , ", ".. " , " '~eat.b'1fJ 9f the su.itillbil1ty of,~ny gi1)'~n cl.i.sl?\~t.e
\\s$t.t~$:m$nt: mecha\h:i.$ln,t.h~ author at:1x(\j.tshOW$ver that some

.:;::-:, D c " ;'~, ". .(' '.)

cllffle,lt~ .is:, \f!o31'eseet1in tams Qf th~\ obj~c~V'~,,'
//' ~. - c, ..,
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.'\
EANS. OJ §!E'F.t!&I~Q ~OMS'l1Jtm:T:rO,!l,O:tSIJUTgS IN §Q'(1I;@.AFR:tCl

l\

)\/

rf ~
'rhEa fol.l('.lwing is a brief 9Jtplanation of thEf,':l'41aincontraetual

,J:,

ag~tQmenta ourrently baing" used ill the South Af:C'ioan

"," se.tt11n,q nu:~ohatQ.i'fSmsprovided ;f·or in these agxoQ®:nen:t'$;
~\ >' ;::'1

o

o
i.) .'

:.1.1 il:.~ .~ ;)c

a)
0, v
1Y1~~ng tl1~1t*T

((

() (j

i) Agwement and J~Qhedtll~ of Conc.l.ition$of ,il:t1r.lg"UlSL...
~1~~gll't Cont.ract !ndorpo:t:'ttt:lng ]lillie of Quantitie$t The

:Institute of S~A.~:C'ehit$estll 1981/1988 Edition'. *

(I)

M$C,hani~m~'
,~,

("'~<.

t Initia,l' d~oi$ion by 8.l;oh'J..teot th:en

ar~itration~
H ' "
Arbitrato~

nomination t P·i!\rti$$ ,~q}:$& Qontr:actually or he is

,nontinatad ):)'y l?re$idemt ...in ...Chief of tll$'<l

Instittl'te of S(")U;tlll Afrioan Arohi tects •
it,
<l

* ... r A$ approved «md rGconunended by £he Institute of S.A.
°Arcbi,t-ectst. thEllAss. of S•.A. Quantity S.Ul'Nilyor$, the
c!\uilding Industries Federation (S~A) and the a.A.
Property Owners' Allisociaeion.
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'\\
i1) ~4-\.<a:reementoi Building S\lb ...Contract, DOInE1stic..

,aub...~ontrac:t.t 2uilding Ind\ustriea Federation (South

Africa) I 1.989 Edii;ion. '

'"'Relevant olau$e ; 36

Mechanism

Arbitrator
nomination t' Parties agree contractuall.y or

nomina.ted by the President of the
::JI

i)Ma\st(ij!rSuilde::t'$ 4\~sociation ort if he
, (~.?.;'j1:;.

is' not ava.±a.ablEii.the President of the
,lauild1n<;r IJ;ldtistries l!'ederation~
\-~,

o )' ••••~ c:

i:!,:l) ':iI~t of :ll>,tildJ.n1l 1!ul:l-C:OlIt>:i!lQ~~

Ju"'Cgnt~~, bttilding Ind.~S'~:rj.&~Federation (South.

Af:rd..ttat) t 1982 t;'p.ition.
\)

'0

aGlll.Gilva.nt claus('$! I 29

Meohanism
~bitl:'a,:l!.or

lll,Qmination

a

jI(

(i

o

()

'0
o

o
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o

iv,) Ag.reement of Building Sub ....Contr:act, Non ...NominateSl
o· ()

§i~ ...gon~rS\c:t,Bu.ilding Indust.ties Federation (South
Africa), 1986 EditiortJ

'iRelevant clause : 37 fl
Mechanism'
A1:hitrato:r
nomination.

c
: As per Domestio Sub-Contraot 0',

I~,

b}' b w.x4il .• st!U.¥Gs;t .•iAd:t1lrl;;r;f

, r)

wit~ Worksaof ~!i* .In!J~n~~,i,ng Qons:t~\\.~~~ South
,t:

A:h:iQal\ Institutioll of:. Civil .Engineers, :Fifth Edition
.:(19;$2 ~•

; ingineer's decision.
mediati.on •

arbitration, o
(j ()

M$ci1atOl:

nomination

o

;.Parties agre$ contractuallyoor
nomina:ted' by the Pl1'$sident o:ff t.bt! Il!ilutb.

African Ine't,:i:tllte of Civil Eng-ine.tllT.s.
o

o
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Arbitrator
Parti~s agree contractually or
nominated by President of the South
African :tnstitute of' Civil Engineers in
consultation with t!1e South African
ASsociation of Consulting Engineers and

(1

the South '..ix-ican Faderation of Civil

% Engineer1.ng Contractors.
". (i

i1) General Condi tiona of Sub"'C,pnt:raet llt97S, S;ub"'~QPtract.•
o

Federation of C;vil· Eltgineering Contractors, First
u

\\,Edition (July 1978).-

Relevant clause 1 14
Mechanism : As );)$:1:7 Principal Contract

QMediator o
n,pm.:lnation
Arbitrator
nomination

t As per Prin.cipal Contract.

i) ~qu:th A;e;:~gln i1A~,J,li$UIMa, Ii"RQ~f! .Qml:k:r;&~tt,t 3 '11300$ a

(l1:.5{1979».
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Relevant clause : 40
Mechanism : :e:ngineer/Chle£ Civil Engineer's deputy

Chief Civil Engineer.
arbi.trator.

Arbitrator

nosination
o

t. p~ties agree contractually or

nond.nated by the presiclent of the South

African. Inatitut:i.on.of Civil Engineers.o

:ti) l1.ecstiaiey mupt11.y C;omroiss,ipJ?, General' Cqnditions of
"'Cont;r(\\(JtI (Civil Engineering and Building Works).

j\

o

Relev~nt clause : 45
Mechan (font
Arbitrator

o; a.:r;bitration.
o

n:omination # (t).~:cties.e.g-reecontractually, no ment,;i,on
is ma~~ of any Institution to nominate

oif the pa.rties do not (.1.g'ree.

\\CG1ntract, GO 203. II

o

i;')

Action'S to a court of law elp.ecificall.y

a2tOluded clill.uliu\\$lS, 18~11 18.3(b),
I}

nomination : NOtl9.
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Thus the analysis of the aforementioned contracts and their
'\II

d.ispute settling mechanisms·reveals that arbitration

\, features strongly, with mediation being{used primarily in

. ''the civil enginee~in9' contract. one must oonsider that a

contract is, in essenoe, an a.greement and the parties It'la.y

agree nO,t to USe the) meohanismsbut rather go the .rou.ta ox

li.ti.ga'cion. 'l?hu~the parties can essentially choose' between

the "threa mail), mechanism:;!:Co;, fo:rroal dispute settle.ntent or a

() combina.tion thereof. The three main ntechanisms are
I)

mediation, ~bitratioh and litigation.

o

o

WhefOllowil:~g section gi vas a brief explanation of each

systWlm, toq&tner with an overall Clotftparisjon; and.a listing
\) 9 ,. {)

of their attributes.

\j
c

o t)

~ ",:0

'I /I ..
Mediation is in $SflenOe U tb}l'lt:akJ.ng of {!J.CtJ.VIS JiitfJPS by

"
a tJaJ.r(f}.J?etJ:t'.Y' llltjJu,;:.I'g' $uggest..J.o[l!Js 1;0 batb si..dss to 't:.'t:y to'"

\'i'

i!!.n:d .t S()lut.i.cm' .~l':1<;;ep'lu!M.'$ tit). b$1;JJ. s';'d$$" "
',') (l
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Mediation does not inV("i~~ th,e handing down of an award.
In the Gouth African civil engineering industeyone
;shQ~ld consider the following:

o
II !1?hegeneral philosophy ol mediation 1.13 tihnt: disputes

l\ .'which arise l.iJ the .executi.oll of ci.vil engineering
o

. '" ,.works by contract can be settled by engit;eer

mediato:;:Jsfor other engineers., T:12isshou,Zd become

.the "commonmethod of set:tling' such qi.sputes and /!J.so

o

such the c:J.vi.l en.gineeri.ng iraterllity slJ(;ruld develop

the outlook that media:tic:m does not carry the same

chara.cte:ci.st1.cs of mOrtal combat as does arbi t;Z'ation

or so,flte other forms of li.ti.gat~fn. It i$ essent:.J.ally

an informal method of xeeo: vi.ng the dispute. II

c ... (ROUSE/19G8·:102) •

_/
~~~/()Med.iat;i em. J.s not a formal legal procedure" :t;~'Clia;t~CI: ..

pro¢edu~e whereby a third party, ie. the m~d.tatort gives
(J

an opinlon to aOhieve a'mu.tually aooeptable settlement..
""tROtrS:S;'1~S8 ~102)" :tn the civil ~m9'ineering industry

f(l$!:liationis.the aecond pha.se of diap'Iltesettlement
(. ,,' , ""I

.fQ;l.lQwing tnt!! !9mqinear's decision. Th.~part;es Are not
, .. \..," ' ..:. d . .. . c

e ()

bOUXld by the mediator's opinion and they may obje~t to

the opinion within .a speoified number of da~ cWhet'eafter

J.t will go" to a.t'bit~~tion or litigation. :tf, how-avert the
\

parties agree to" the lne(;tiato::c'iSopinion, o;r: thera' is' no
objection within the stated period for doing so then the
mediator'·s op£~:.iO)1-t $' final. .",
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Although mediation is not considered a fo:onal legal
procedure certain Illegal" principles still apply. In
terms of the evidence the :mediator should follow normal
jUdicial procedures through fi:rst .h.earingthe claimant
then the defend~nt ..•A party must endeavoux to convince
the rnediato:rthat hi~ view i~ contractually Correct and
'that the other part:y's view is incorrect.·
(R0t1SE,19SS :102).

'l'ne Sou.:thAfrican !nsti tute of Civil Engj.neers recommendS

that.tne meg,iator should be 'careful not to make contact
wi th the parties unless tlt~:re together I this. can be

fj Jconsidered an ethical, if not legal, rerirexttent.
(SAlCE, 1989: 3) • \l\

~--::;"

':Chelnediator'$ opinion should be in wri'l::d..ng ,stating. the
outcome in terms of the uwinninq part:y1Iand the. proposed
settlement .\Furthermore, he should give detailed and

~
\f", J ~\reasoned argume.(lts,.tof:,ru:pport this opinion.

(ROUSE, 1988 0.02). l?;t,Qcedu;r.-Gin.mediation should be based (j)"

on the p'tocedures stated in the ItGuidelin.es :fqg:

~' M£!JdJ.a:t:.i01ln booklet by The South Af:rican 1;nstitute

i\

Civil Engineers. (SAlCE 11989) •.

In. tQrlllS of these guidelines both part.ies.ar$ flot allowed

more. than two repl;$Sentativea at the. mediationf both of
whom should. nstJt be legal ·ad.visel:'s" Par-ties .mayI ho-weval!,

\' '"
. consult with anyone for assistance in the preparation of
argurnantsl Cla~tJl$,+espons~s and cO\lnt~aims.

£1
(SAlCE, l~~!pr.,Mediators are not rastrained by any time
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constraint in making th,~;Y:ropinion. From the
aforementioned issues, mediation can be seen as a
clarification process as well as a settling process •.The
clarification occurs during the mediation as paJ:'tieswill
identify the actu.al point.s<of <iisputs, should the parties

\\"

notagxee to the opinion,. this process will narrow the
I)

area~ of dispute for arhitra tioIl·01'lj.tigation. Media:t.ion
is an alternative to ar1:Jit1'ation.

"-
i

-: 'l/

3.2".":f Arbitration

Q

n A:l::'bit;cation is in essenCe II the ha.nding down QJ: J~U'l awa.rd
Ii

en:fo;z."ceable Cit: l:al'!' .as the QettleJnent of a dlsJ?uts a.rising

{f)J.t:h~r :from a. aon.tra.ct 111. wbi.ch an t!fJ.:r:b1t;rat1onclause was

i;,ncl.uded or a.s the result: of a joint agreement: to refer

:xru,$,'et~.r$in d.ifference to a. third party appo1nted on

behali of the pa.rti@s •••••• The pa.:r:~les 1n entering

arbitration are bound to accept the aJ:'bi.tration Awa..t'd as

tina.l .and binding upon thf!1ma.ncl the awa.rd is on£orceable. ~ [

as a judgement exe the Qou.t:t.tI (HEL~.:ROI19sa;~:r:).

B~.1.1ard(1988:4) furtb.emore qescriJ;>es the following-
ooncerning the devel0'l;;>m.entof ~hi tration as a :method;

.~. ,x,
"AS far as the const:~~ctl.ap .i.lldu~*r:.y.is c(.';n.C!l5!1:rne;d,··

arbitr4f,ti.on slne:cged Jf,fi· a sensible aJ.ta.t:tlrt$.t1.v(£/to the

courts at tha 1;t~g.i:tllJ.:i.1lgoi the CMtU.ey because those
''i.:n.volved sn l.1;:·rasalvea that there w~re many tech!i.ical

\\
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ca'U$~Sot .dispute tha.t were not understood _by lawyers
" lJ\\ , .

and perhaps because ,Cl pri.vate :foj;~W was the bet::ter place

szadiscuss these roa tters betore a judge w)1,ounderstood

them a~d waS h4ro$elt generally '~.nvolved Ln them in h.is

day....'lt9....qq_y a.ct.ivlt.ies. fI

D
, ~:tn compa;r.d..son to media.tiol't t a.:rbitl':ation is a :teg~1., U

procedure governed by the'Arbitration'Aot NOJ/~2....~f 1965.
(;.., . ':,)r'~f

\,'/~b;e ,Arbitration Aot'is modelled o~ the Engl£sh
Arb.i.trat!Lon'" AClt of 1950."-, (J.l\.CO:aS1.1972.; 1) • !)lJ:'he' south

.'African A:cbit;r:atlQ~ Act .cove:r::saspects involving the
arbitration agreeme,n;;ttthe Cll:.'bitrator'spowat:s,

o -::
\j

oprooeedings., the awar<l"and g;~neral provis~one.

(A.rbitration A8t/l9(5) ,s

The arbitrator is rehIuired t6 hear both sides in a
:.:::?

ju.<iicial mann:elfc~",el" .he is required to observeG:the rules

of natural just'J-ca. The arbi trato.t' is not the:ce to as's.tst
,,_)

the parties in reaching", compromise d$cision:l' he is

there to da,tarmin~ythe displlta and giva an aw~£d whd'.chis,

final and binding on 'ch-e. parties. The arbitrator :r:eli.es

em'the evidence presented before him and is not",pex:m;\tted

\.\,

conclusion·in orde:t'to i~etiiathe disputa~
(FINSENl'l~90=2). ,.

~",

00

(J
\:)
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<;
"'~~", '

The a:cbh~ato:t' I saward nlay be g.:t:ven with reasons 1 but
..,..,~~~

th€!se arl;! us~a1.~,~ ul'"less :requested by the· parti~s
""''''''separate from ,the a~~!=!.,The award may be reviewed and

'~

II... . ,set asia'.;; Ox the Sup:teme t;;~tt:r:t only if th,e:re has been r
"

for example, n.U.scondu,cton beh~~f of the arbitrator"
~.(ArbttI:'ation Ac:t,1965:1S). ,

Tha arb:i.tr~tor is bound by the rsquir$ments of the

arbitt"ation rules and is not allo~$d to see the parties
individually without the opposing party's agreement or

\)

this usually takos the form of legal ad:visers andIor

srt~tes that, J.Ul:uuu~ the a:r:bit:cation agreement. otherwj.l$

p:rovideJli$, the (l;);:'bit:r.::ato:r:will make his awa:r:dwith.in four
/1

mOl').ths of thG ~ef$renee date or the date on ,\~hioh the _,,,;..;,<" ~,
, . . ... -.-~,:.~;~';::::-::~;~;-;>~ .:-'

arbitrator was called to act :0'1 notic$< f:t'om.,,~ny;;:pal:ty.
;~:/:';~;;

and rnp..Y7.a~i:i:lr;"to t1lxtEllndtbil""However, ~~ p_rtie, can,
!_J

time li~it~tion.

'l'hUIll the L~'P.i;t:'~ation.:proc:less $hottld not~~beequated with
":~:

:m$d.ia.tio!O:0 in t-mfj of "waeding out II, j.t is rather a

judicial p:roce_. where, when thEaparties "'grElG!to
I;'

arbitl':at:f..on, they a.lso B.9l:$a to the ax-bit:r:ator's~ward
b6ing final ~u).d'binding" Arbitra'.tiQt1 is seen as an

a1te:rnat.i V$ teo 1i tJ.gation. "Voet \I $xpla.ins the. following

as thlt reaaoi'is for 9'oinq tCi a:r:~iitl"a.tiont 0
_ c::,.' I~J
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~he reason that resort is commonlymad~ to such

p€iJ1."sonsby those who are "frightened ,of too heavy

expenses of lawsultr,s, the din ot .lr,egaiproceedjng~r
Ii . '"

thei.r htu:asslng labours and perni.ci.ous., delays Iii and

r:fi.nally the burden$oma IJnd weazy waJ;ting Oll the

l.uu.te.rtai.n ty 0:£ law.II ( JACOBS,19 77 : 4 J o

(Ii
() 0 ___.;;i

3 2.3 Wt4tg~n iT

~j;tiiatipn is in e$$enoe"the J?:!;,OC9SS of 'Qont~$tJ.nga

d:l.sput:$ by civil act:J.o.tl in a court of law. '1'h:i.s can arJi:ftJ)
"{J . c 0,.,

e.it:Ji($..t'trom a cffJntrl4ct: betwet1lfJ. ~~;JI p~tJ,ss or can be im

actJ.(1) .1;.11, tort (d_lict) , t};zlf,t l/S'-\'(J.}.. cla:i.Jtt 'tor da1lJageu~
o .. ;)

over a pri.vl11.t;$6r jud.iciaJ. wrong." (HE::ttt..M~D,19aa:xvi)

(.J L(
Li tigatio:n nroc$·d:u:res and i:ula$ aza governed in SouthtF'. f).\;

Africa by the Supreme. Court Act. Nel, 59 of 19.59t tihe
o ~

I'! <~\''''

Matgi.t:x:atem Court:. Act NO~' 3'2 of 1944 anct th$ Small Claime
r:;-

Cou~t Act No. 61 of 1984.
o

Liti9atiQtr,j;~ pla<jU.Qd. :by a shortage o;e available
\\
\.\.

__;.-juagQ$. (SC~OS5 .1969 =12}. 'I'h..i.s con:t:.:riblltlils to 'the lengthy
:;;:.:.,;::-"::_--;:;:,::;;;·~f:~~:::;::-' ... ... . ,

it

1 o

o

;£>
o

o
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z.m~;th$:t'cont;E!ntious issue is that the lower dourts r ie.

Magls,te,tas and. Supx$me Cou;t'ts I are limited in their

'jurisdict.ion( not only geographically I .but also as to 'Chs

size of the claim. The Small Claims Court only has
\, jurisdiction in respeot of disputes not e~ceeding

~:;R1SOO...OO. lJ1heMaqistrat.es Court jurisdiction iAl limited·

to RSOOO...OO.J.n a<;:tionsfOr illiquid claims and RiO 000....00

c:

\)

fot' actions ar~sin9' out: 0·£ liquid" documents.
i:l

(SClnJOSSI1989f13).

Howevert if the
of a '~articular

o

I!
th$ ~purt in ~ll.~sticin. ~h:t~s,.a" Qasfl "that should be heard

o

o

1.\ Another aspect which is of gre'at illlportance i.$ that of

:::~:t::$:::~~:$a~:;e:i:::~::::tt~:::ll
Claims Courts l'Y'here ,the judgement is fini!fl Ilnd. bin<iinq II

,) ... : \\ , 1 ~) II

~ 0 0 ~
\_:,:

" 1,:'." .. ;:!),,'':o Q'\, "," ~"2. ;;-'D';:'O
"WJl~f1:e'o the .r~4$fJ,'o.V ,for 'waJ.i~ t;;(') b~v~'~'$ j'Uf1geltll$mt:

~"(JIg, , .. ' .' , :'\", "n , _ _ '_ > .: " " ,',' - (~)

"sri,/; a.s.i.de iii eb4t t tIl$ court: (~euRe to t:b.$" wrong
""~~ 0 , ' ," 8 0 c. \t,~

," cqnclus.;Um. em. th.e facts or th$,; laflf, the l!.PPJ;!?prJ.ate ,j',
?,e,

remedy 1.$ 'by way of, app~el.l. Where. th.e grJ.ewtu:.e'o J.tI

ag4{thst, the l1le1#h9Q.of t:hl tr:ial :~~'~ :is .prop~1:''' to. bri.n,g

the case o,n"jJ:'evl'4ew. II (OINDY r: tQOTS/l9a~). \1 Q G
~~ 0

':> f,
Ci '

(I

o
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I)

!t is with this in mind that one can se(a, why a "'Judge is

x:eqni:t'ed .ill law to give :r:easonsfoX'his findings ....ie. an
analysis of the pleading! evidence, a:r:gumentsand alsO
ex't$nsive "reaearOh 6f the author! ties quoted and other

\,known authorit.ies. (SCHLOSS,1989:.1.3).

IJ:'heasp~ct·of appeals can be seen from a management point
of view/ a$!.a possible legal.eS.cape to tey ;to del~y the
$~i:ftle1tVi\nt,of thE! dispute. However I parties can ag;ree to
aeoept a Magistrate's decision a$ final and binding.

,.~

.. When c~1n9' th'" >:01$.$ of th'" lI\iOdiator, i>.t:l:':l.~r~:torand

(/

o . d
JUGt9$ the followin<_1 oath, whereby Judges. a:r:a aworn lnl

IJ;

ow,. .... * Rao ~ereby s{,;f#).rlsolemnl:y and i, sjtlr::a~ely at!J.r:ttl

~lld declttJ:;,.f!) .tlla(i; :t wJ.ll in .my,aitpaci. t:.; ilS a Jud.ge l!l£
" ~

1I:1:Je '$Ul!U::'i!!JJ11S (Xagist::r:a ties) Court at SoutJ:l Ur1.ca

1ld:m:iJl.is,t;$.t' jU$tics to all persons alik. ~llJJ.tllOUtfear,

~'lH'()'UZ' or p:r:ejud:i.ca, and" as .the a:J.rct;mt$tll.Q,C$$ ()·f ~lll"

o
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A Judge is boufid py oath, the rules of the relevant

court I and the uni·£qi:rm·t:ules and forms for conduct, in

the Suprema Court 0,:£: the Republic whereas arbi t;r:;ato,rs and.

media.tors are not bc)und by oath.

a
'The J'ttdge is not there to facilitate an agreenl.e:nt between.

the: pa:J:ti'$)$.

,) " . ..
:F~omthe abo1Jie..mention.ad, tog,ether with th.s fapts of

le'tl:~'thine:S$o,t "procedure t t'lh'O$t;.;u;res or' available, judges

<eta;, it shows t1.'tiat liti~atiQn ia &Xl;)l~ctedto be a. time

Ao:n:smn.i.n.q settlelmen.t prQc:SdU3ZEl.
\.,

c
» j

"SchlossI' (1989~12), states that le~al :t:epre$Emtati9~ fQr

"l6.;t¥..l;~~t;tonj.$ /~colllln~ed and "othtli:'. thta repl:esentation
, ., '., J'" 0' 'n .. ,0

" .
,qally cO,\Ilsi,sts of an: a:ttorney with, the engl!igemoent of

o

o
'/$Qlil;d.t~. (.l~_$I~l is ~Q,~r$d. z!S>:r'tne' SUp:l?61ne,COl1i't bu.t ill 'at

',\ c»kli;,IIIt.t.$lS ~t .tt~.r~1't$:r~ ha?V'e tn~ ri,qh.t tq, plt:lad and.
Q. .... .,'. .," ", {', (J '. , . 0

'_p~ It:t~tt~~ (1~~$'4ta .• ,(~CS01$1".;L&\ftat121.
0\; \.,'1 ,', (J ,) 0 . 0 «:

rf"'~r_ ·l.~e:~:l' ~:~ CQ:t:t~t ll.,'(i1lW$\V~1C· ''%liG ,t'~t~",_t:atJ..,CIJltI.:Ls,
a

--:. .•.)
a\11,q;w~Q.,~,

. :::i G 0

c

o

{,,)

o
o

(J
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~\tly
11The engagement (;}f senior. counsel t often warra.nted in .-::)

complex mattf:lrs or those i.nvolving sltbsta:a:t:..ialSttms of

mOIlf)Y, adds cO'(J.siderably to the costs as is the almost

ob1.iga~ory engage1f1en.t ot junior counsel whose fee .its

GrJl(fJtril.,aJbr!f1d at twa thirds of seni.t1>:t:counsel. II

o

c-

a:ompald.$o~lri$t.rt1~$n m$di~,ti~;n $XI.darb!. t:ratlon Wl:'i tt~n "by c.
fi .". (j ,.

f;:,
IIp_cs' el!used Q~ a pa~E.¢9,:t'i9'inalll"dell v(lu:ed ..to the

2\S$o~la~ion of" .A.tba.t ..t'~:eol(1$S'Ot1tj'r;~rioa in 1995. '/
, t? ... '. . .' ".. I) . ..• 1I

(j($mLSIJ.'fONf!L979~laS) •. The add.~lti~?al"notes on lft;i.qatio~ are
\1. In})elftecl. b~the authQ:t. o \~;,

(_';1 -0 .: - - 71
o

I)

~. "

°0

o

(j Ij

£.
II ", i_\ C

~
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(Author's notes)
LITIGATIONMEDIATION AltBITRATION

1. M.ediation is aninformal legalp:coced,urawithno controlling
legislation.

2. The pl."ocedu:reofmediation is de...termined by themediator himselfafter consulta-tion with the
P.artles... -:';

3. No legal repre-sentation of theparties is per'"mitted.

1. Arbitration is a
legal procedure
in terms of the
Arbitrati(m Act
No.42 Of 1965.

2.. In arbi tratibll="thel;procedure is inacco:tdance withaccepted (A:I:'bitra-tion Association)ru.les.* .

3. The parties areu6ua11y represented
by legal advisors
and counsel. **

1. Litigation is a1egal procedure
in terms of the
Supreme Court Act
No.59 of 1959,
Magis.trates Court
Act No.32 of 3;944,
Small Claims Court
Act No.61 of 1984.

2. !n litigation theprocedure is inacco;z:odancewith
leg$alation Whichprescribes courtprocedure.

3. The parties areusually represent ...ed by an .a'ttorney.Counsel i.sObliga-
tory in theSupreme Court. Norepresentation ispe:rmitted in theSmall ClaimsCou;z:ot.

4. The mediator:~h¢uld interpretthe contract.·hut
n$ed not be con...
fined to theevidence placedplaced before him.

o

ii " ( .," II.

5" -rlla l\ladiato:tis 5 Jj, The :tules of eva,-
(~\ ". .

i> ""l'lot bound hy the dence SR~1J.ld.b<:imO~Gnormal rules of strictly appliedeV'id~nce but ,but only the rules
should endeavou~ q_). of n~1~ural 'just.tC$a
to 001\'\1'11 with are :rt\~,.\~nda?tOry"
tha :t'u'le~ of ..~~ __n_a_t_l~~~_a_l__j_u_s_t_i_c:_e_.__ ~ \~ ~ ~ __ ~

- ., ',~--

'\Parties to the arbitrati~n may however agree ¢n a mutually
accap'l:.al::llaprocedure whiol1 may flot confohltlwith ArbitrationAssociation Rules. (application of arbi-t:ration rules optional)n . 'Pa:r:tieaare not required to ~~ve respresentatlon .•

'* ...

** -
o

I'
(,

o 1\

4. The arhitratox,'acts
as a judge at',dshould~nly takecognisance of 'thee'ltidenceplacedbefore him un.less
he has agreed with cthe parties that hemay use his exper-tise.

4. mhe Judge shOUld
only take cog ...
nisance of theevidence placedbefore him.

5. 'l'herules ofevidence are
mandat.ory •
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(Author's nates)
Ll;.TI§ATIQN

G. The mediator's
obli.gation is to
attempt to obtain
agreement of both
parties to a ..solu-
tiqn of a c;iisp~te.

7. The mediator may
propose a tent ...
ative solution
and argue this
with either. or
both parties,
1L

6. The.arbitrator has
no reason t<:t obtain·
any agreement to
h.ts stated opinionor award.•

II

6. The Judge has no
obli.gations to
the parties,

7. The arbitrat.or re- 7. 'l'he Juclgesimi-
mainso~al.oof from J larly remains
't.he dispute and ';" aloof and only
sho~ld only parti... j~ q:uestions nor
eipate in question~<-' clarification.
ing for the purpos~
of clarification.

8• 'l'lla arbi tra:tor
petfo~a no COn-
ciliat.ory ..£unction.,
he i~ simply a
judge of eviden.ce
submitted.

9. Mediations can
take p.•J.pce at .. any
time d)fi.ring.or C'

a3!t.ar construction
and tare not limit ...
ed ',to handl~ng fi-
nancial problems.

\)

B. ~he mediator's
function is to
intarv-ene between
the cpa:r:ties forthe prlrpose ofreconciling them.

a. T....h.....e--J-·u......d.....9l"'"'.·~-d"""iJ[!es
a.lso not .pert.'fom
a conciliati(.)ry
function, lle
judges the ev1...
dance •

.
9.
I
Al:bitratio.ns are
:llsual.ly' delayad
un·til after theconstrud't!bn iacomplete and. are
normally limited·tofinancial awaJ::'ds.*

9. l:.titigation can
take pl.ace during
the contract but~s usually delayed
until after.
courts .give fin ....
anoial awards.**

.r---------~\-.--..-------+----------------------~--~o---~"~.--------~10.1(edJ:ations a;r:e ~O.A:i:i:>itrat,£ons\\can be 10.Litigation is a ,
J usuall! q1l±ek and "J.engthy, time"', lencl't.nt,time...

~\ inexpensive .•) A, consuntil1gand ~ixpen" c::, consuming- and
mediator does not. siva. They can 'be expens,ive method
have td. acoe:r;:rt delayed by 3.9go.l 'which is more

If any unjustified, I quibbj.nq. ..0.....f.·t9.n.•t.h.....•.an. nc.t~. ....~! procrastination. •.•........ (, __.. delayed by lagal .
quibbing. •

Ir, It I i"'li+'I ....... -ji _ .• ,.". _ ~_:. _ ,

!0 .... ,;SOW$VeJ: a:Ji",biUE,t'tq~~ can give a de..Pisiop. on workmanship or
wuetl'i$r ,,'th.",contractor. has wo:rk~<i to spSlc:i~icati()n.

'-, \ . _{f ;'_' :. ',{) (;;. () _ Jj , l) ,i) _'.'_ " ';~_, G
'\) I'" . • Q. \i ... fI \1 '

** ... IIt is un,likelyf'ct-,lfa i! .,;t.lie(100U;r:tsI or arbi trato:r:$ s ,will award
sp$c;J.fio .l?~:r:r;r5l::1llc.tnoe to ai,ther of ths parties in a
con,~'t:rubtion di$~f't.e.

\' -,

c

.?

\-) I:' I;
I)

0
(;"

;) )1

I
,;.yl

(I

if "/1



MED:tATIOl'{
(Author's notes):LITIGATION

ll •.ln order to
acllieve the common
agreement of theparties to hisdecision, themediator must 9'ivebalanced l:'easonsfor it.

12~~he mediator'sdecision is onlybinoing unless and
':tntil otherwiseoTldel,"edin s1,lbse-
oiit'n.t a.x:bi't):;'a.t5.on9~'11tigc();on.•
If can becomebind ...
ing bypassing of
time stJec1.f1..ed
lor rejsct1.on)

13 •l>Iedia'l;.or's opin.i.oncannot be made an'
order of the court
cnce it ,has been0.;:) 'rejec;:tad\~
')

11.T11e arbitrator/g
decision is usually
not accompanied by
reasons, unless he
feels that he wishes
,;to do this. (or it
was a teJ:'mor his
a.pPoi.ntment)

12.I]he, arbitrator's
d.ecision is final.and binding upon
the parties and canonly be,overtuX'ned
by pr.<':{ingmiscon-duct (I,. g.rt{~ irreg-
ulaX'ity, ultra C'viX'es at: that itwas itnp:t'operly
obtained.

13•.2tl':bitrato;'sawardcan be made ana\\ta,rdof cou,;t, if·
any of the pa~tiea
X'efuse to accept it.

lLA Suqge is ob-
11;9'e&t eav., inthe Small Claims
Court, to give
reasons. These
reasons usually
form the baSis for
,appeal.

,..,_..

12.'):IheJudge's dec-ision isfinal and binding,
but it can be re-viewed 0.1:. appealedagainst (rlot Small
C~.aims Courts) .•()

13.If there Is noappeal or review
applied for, thenthe parties cannotreject ....as it
bedomes (contemptof court'.

'\:-: /.\
14. The coats nare ','

borrl_$ equalilll"bythe partief3 to
°0 the dispute. *

IS:mhe mediator hasnO lien on hi$
opiniorfi

lS.'rhe a.rbit.rato:r: has
a lien" on his awardrlwhiCh he mety use tokens,;ure,)lis'co19ts.;.o.-..--,-----.........'~.-, """f""-........- .....~..---' ------"""i-------~_---_l

\\ 1.4::t.!'hearb:i.tX'atormust
a.ppott;ian the costs
'of the a(t'blt;ration
t\$ between the par ...nties otherwise his
awa;:od4-8 incomplete.
~** '

" '.

14_,TheJudge will
,. award costs ..

IS.Not applicable as
the Judges are
state :fuitded"

** - lri"terl'Mf of thlt'Act the, arbitrator must award costs., caj?portiorunent thereof dependS on the case. l)

~)

All aboy~""mentioned. t:efe:t:'~l'Cas t'~~~JIIjudge" "includ~,'.MagistratEui and$upX'EiltM\lCourt Judges. It,c,,- Q
o
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3.4 Benefits of.Each Sys~

'.rh;~ selection o:Eau appropriate dispute· settling method can "
,~,

be'\ Elsen to be d~·pendant on the ama-u.ntof time an4 lfioney
",,;' '

expected to be spent, together.wit.b. the expected outcome of
the settleme:nt in ter.m.f\of fairness of decision*" The

compa;r:is.on.in Chapter 3.1 section ,3. 3 f 9'1ves at fair
indi~t:Lon Jrf the at't;ril::n~tesof the different systems. The
following i.e a sutnmaey of the attributes of each system :

c

"i) Open court ...for pl:'ecedence in futu:te cases and publiC
,{J

ii) Equal right of ;r:epresentation. .
()

iii) Case law relevance.

v} Certainty of enforcement.

~*' ... Fairness ·of deciEiion in th.i$ context can be seen as
the laval of fairness of the awa:rd as seen by the
":r$asollable manII •

o



b) Benefits.of arbitration

-.I. ) Prj. 'Vaoy.
/;:/1

.r>"

J.i) Certainty of appJ...icat.l.otl of the awa.rd.

1.1.1..) ii1qt1.a.J..J.ey or partJ.r:;s in. the eyes af the arbJ. t:.1:8.t01:'.

1'V) Competence ot arbJ.trator J.n terms··(.t-: legal and tech.nioal

knowledge.

'V) ~ast and in.~pen$J4ve.
vi) L_egal st£ec}§i. vene:~\$<\

vi}.,) Certa.J.nty Qf en.rarcsoll1mt1i.e. final! ty

it
I'

:Benefits of litltgi;l:tion and a;rbit.ration ( E. MINOLI

1972. (HEm:..ARD,19~a;31).J
'l'ha following, in the Autho:t'.'S opi,nian, can be give as the

att;r:ibutes of mediati81l :

1.) l?:eivaoy.

11) Equality of PartieS. "

iii) Fast and inexpensive.

":Based on the original comparison Of
19

by C~Spence (SHltS'l'ON,1979:188)
" j
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,-
In teJ:1tlsof the management objectives O:f time, cost and
"fairness of decision it is possible, based on,t~e
aforem~:1.tioned comparison and attributes of each system, 't.o

categOri,{}tlie settling metho,dsas follows in ~able 1:;,

(Author'S opinion)

Mediation Arbitration Lir~igatiQnI'~------..----~----------~~------~------------~~~ -1.Privacy
c 2.Speed

3.Cost4 •Technioal Capac:ity
5.ltegal ComplexityS.Equality.of Par'ti~s
7.DisJ:llption to 13usines~
S.tinality

" 9.Legal EffectiveneSs
10.•ce:ctain:t.y. of settl$:rnent" .• __ • ...,_ .....,I.. __. .......... __ -~

1
1
1
1
3
1
1
3
3
3

<) 1
2
2
1
2
1
'~

1
1
1

«

3
3
3"

o 3
"1
1
3
2

G 2
2

\)

It would seem thus that on an overall basis al::pitration
should :be()tha It\ost appropriate meo~anismaH,~it is cost

effeotive .and,time efficient, and.has the addEild·advantage o:fr;::;:)
being legi;l,llyeffectiVe ill tel."'lttSof the award being final and

(\

bind.ing~ 11£parties to the dispute are willing to aettle,t and"
.~~'.

the case i~: not legally edlnplex, mediation W('lll)la beof .
preferable as it haa the least t\ilj;rupt1veeftect.

o

(I

a

o



(J

c'

~. o, IINa11' ad1(tulcag~s are. claim$ci~~~or .at:~J.t~({t}.,?n, these
\'-in.cludf3 finality, secL§cy or prctceeqi(l~s;:d(i.:J'ti>'t;Jle sen.ss of""
\_l' . . . ,/. G ._Jlj",' 1', .. . . .
t.he· abf.1ence of lrU~f1.a:l.ty), greate.t spe~i!l, lower co~ts a.nd

the pos$i.bili t.l or having dispute ad.judicated by a

.person or persalls.~teahniaallY 'o/u.a1i.fieci .t12 the fie.ld of
'" .. ' '. " . ,~ ",.' < . .~

tbe su1:rjeQ;/:.matter ,at the dispute. In partJ.cular cases,
q -. -() (~ •

howeverl one may fJ.nd these adv,antage!:l to be "overstated,

or ,even dOVY'1lr.ight 1..1lusiona:r:y, or .ou'twei.ghed;,by serJ.aus
v _ _ _ "n· _ __ ___ ''''' _ _ ,_ Q , ,_ /)

d..i8advantages pecuJ.J.f1.J: tq ~b(fJt P;;lJ:'~fcular disputa~ tl'.hus a
••.• e. 1/ -1'

party tq_ a=: m,f :eiml h:l1U1;.tl r('grettlng his
r:tgree.ment;s .tn aavallce t.O subm:l'~ '~;f.sputes ar1.51ilg out aliI!

o

contract: to arbi.trat4;oD" and, th~ aODseque1.rl; loss of r.ig/lt

to bring h1.s oppcm.ent b~fore all ordlha.ry court wJ.th",the
o

r$:s:i..di'ilg officer skilled 11). weig1:z~:a.gev;!.r;lence and
~'~"/

o

(I)

[Wille and Millin 'St He;r:cant4:1e t~w of ~pgj;h Afrir&tCC;;P'

MitLL:O~~and ,p. WII.LEt ).8th Edit:.r.On I Pg $~3J ~

o

11C)) {~\ (1 ,<

** Leg-a! fr~tern:tty is used :here to show opiniops of specific //'"
the(Sltr:'ists and attorneys and does not necessA.'::ily reflect. tife
opin±~nsof all the col.egal theorists 0;1:' all the attorneys.

" .cs



This quota.tion" sh;0WS to some extent the cautious optimism

-r-,,1 (1

mechanism. ~he following secti,ons g,1.V6the cad.vantagesl as
.c

I

that is felt towards a.rbitration as a d.ispu:te settling
I!)',.:,

prof erred by the protagonists of a.rbitration togeth,!r W'ith
. /, " IfF "'

c counter a.r911l.1U$ntsas given by c~rtain ~;hi).;$O.US .in th. leqal
.f')

II

(!

c (Ilfhfllprotagonilts Qf a.rbil:.t'a.t.ionargue thAt a.rbitration ita

spfiledier thlm"litigation as tha procedure is less time
con$l'!.tminqt expl#:r:twi'tinesses ara 1.ulually not retqui:rcad. a.nd

the wai;ti:n~ periOd for .~h$arilvJ is less. 3:t is said that
\1 "

litigation in !luil<!i.ng disputes isf' so ;tim~ consuming and

'!:h~ outcome
ii '

c," "()

cli$ltt$ not
so 'mp~t;niictabl~ ~hat attorlleys would .a.dvi$e

o

to lritiglt.e unless the claim is high Q'llouqh

o

to justify th<l eltP<inse. (GAmga,19fr9)3)"
it "C) ,.1\

V

()

altl'l!l:rlltJ,tiv(l if, th0 value of the dili~ut~ is notch£9'h.
u

(\

o.;~The le9'a~ fra.ternitymil:'rore this infarl't6ce as it
D\ . " D c

cQ!gcedeJa~r.at for sixnple ma.tters arbitrat.iorl" is q;uick6lr
Ie .; ~ ,,0

, than 11ti;Ji~~.i,.,Qn"H6w$v~rI where th" m~~,tfirff a.X'(t dompl~~,
~Jf' , "", ,.', ,,', , '" ' ,'>~ larq~ sums.'of mone¥ are invol v$d and '",bEltl':EIa thfare arlll

, , " (; :'\~: 0

,jintricata l$gal points i~! can" b& ce::>n.$~d.6r~d,)b~mefidt-.l to

USilo c6un~$~. ~h1f1lmay not a$$IUpertinent 01.1.tthe p:t:'oblflll\. ~
occurs when trying- ,t~~,let a "Qa\tt!:t thr;t wil~ sui t tq&~

i)
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o

o

\1 ;)

is reluctant to s~t dates that t(ionot suit:~J.l pa:ctias it
,,,-,,:.:s,_~?~-'::~'~,, i)

cal'l, delay th.e sta:r:t of tl1.Q hearing. In this eon.text "
II

Gorley, {19S8:33~; argues that although ther~ is a
w;iting pa~~~~\#O~ Supreme COl.l:t:t. hearinq at le~st ~e

p":rt4.eso tUi~ obl~~d ~dhe,;e to the date that" 11!! SlOt,'

\

""In th~l~t.ad ~r it.! ,simi~l!( fel<that tl'ilo:
l~gth, of aUzhitrati1rnso are inoreaS,in9'. Q!the reasons for

this ha1ie 111$'$31" at'trb:nlted to a loss of co·nt:r:t'Jl ·of thec,

proee$ding; 'by the a\rbitrator. The .lo'i$="~f ~otltrol. q'ill$
o - ~

(j

a:ttrit';ted to acceding tQ 1'9t1.1 r!ll)prese:(<tat;t:ves I
o - \) -- .L' f./ -\'I ,~! - - - :)

1\19'9.e&tio~son procodux$o wj.thoat $n.a.mination 0): 0

~$1ioni~9' of .,1tll m~l!'its fo:t" t~e partieulai case.
\,j ';. c

(J!EtLli1!t'(31 t 19a~hj7g) e ';,cc.

,-;0 il

o

c

:h5.2 ~a"' {I (

Ii

Those oost$ that a:pply e~t1,ly., to ubit:tb.tion and

11ti.g.ation .~.xef'
\)

D i) htr1;y and ~:rt;1'c Cost"")'" thfJt1e ar. t''''jJ~ costs walch en.
t\ ;;~,,£

pa.rty to i. 1,igil!J procetlidi.l1f/ is
o o.r:der~}jto p~y" tht1l ,\'tb~r

.(;1
pcu:ty.

(J

CI

o to,

\\ o

o
\\
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o

2) At:tOJ."'Jl$'y and C.IJ.snt

Cotits

{i

r?
\ - tnolJS ·0081.::$ t}iat are awa.rdeq
'\.'Lto/ a successful party where
--.;:;.~-~;d'/ "

tbe t;.r:.ibunal wishes to expreuf(s

i.ts d.ispleasure agai.:tl$fi
'I

vexac:Lous, frivolous, ;,:eakless

0::; maliaious .1J.tJ.gat.ion.
(1

(I

o

or Special Costs
"~ o

\\inourred by II wJ.tnes$ in his

'inV'est;~tJ.o.r:U!11 ElxpwrJ.ments OJi.

research, pa;y:ment of wh:t.ch has
/~\

to, be sprJ!cially authoriffsd.

4)' Wasted Casts
c

.by t! p8.rty through 'the t'llult
(1 ((

af 111$ oppcment; or costs

p:ren,J.autdy incurrsd· which have'

become JJsflles$ by re4son of
f . t l\

o

o

In thi., ¢a..~ o th$ prota.gfJniQt$ 4\li'g\ai$ th.&t a ~.V!uq t:in (lOst
"

(1 oan b_ att.tritlu·t.ed to "thEt ,aavmlji r~ ti:m~ Md t.ba fact:. that

~\J.n •• l is not obligatoey. o~.pit$tho fa(;!t there

ar~itrat¢r. are paid, arb.i;tl:lations a\X'e~_t.1Y 1•• $\)
r~ • u

I
J\
(.\ IfI.
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[I

The legal tl:'a'l:;ernity ¢o~cedes that if in certain cases

the matte~ is 11.i9'h;l.1' technical and th,ere are no J.eqal

iss'tes then it is possible to avoid. l\?gal representation.

It. is added however that most lawyer.s are Iireluctant to
~

leave cl.is)'lt;s eft arb;!, trlt.,/;ors' Ittf!1rcytl.
"(GO}U.tllly,19Sa:343).

Ii

Furthe~re, it must be borne in mi~d that cost of
Q" C <_ ()

counsell ~rbitrator I s fees '; :t>ecording evidenc$ ~nd h,aving
at $uitabl$ venue' s.howno saV'.inq when eornpa.redto Suprf!:IllEl

!i
'l

i.)

The following statement examplifi~s an attorneY'g
vil$wpoint :

"It: .is true to $tl.7 t;h~t arb1.tr~tJ.('}n J?roc~$dJ.rJ.g.s ars in \\

general mar" SXp$1ls:hrlZl 1;Jl4n court; prar::esd1.:nf6iIl ...

"

\ ~
f1
I'

{/ I".)

rA~XW~i" Nl9 j Q~}Utgy:.ntJgi!3 .~~.. tb!. aa;12~t;"'!;~QJ1..
i.gg!Sl~, A.F.. GORLEY/19SB, Pg 34lj. g

o

o .,

3.5.3,\ ~'I·g~· •• ~gn a

;'_";

It is th$ tttthor' fa opiniOll. tb,l!).t tfu,')I$$ aspects. tr.1hichc
Q¢ntr.tl;)ute0 to !ail:'he.uns of d.,eialion in a..:r:l::d. t:r:ati<l'n I$.r. the

. abil ..l.tl" j:q c:hoo•• ~'.QWn ;Judge, til", £iJUllitl" of til", "

award, thla '$xpert~e of the arbitrator and thfe ~itYt
~ (:1 c.

(~\e pag$ 46) I "r:
,",,"-..,-'



---------4----4--N--~;- ..~-~...--~J~r-'.. ~~~-~,-_£~~~~.~_'M_~ h~

o ~r Q

-45... o

t>.
It is a:r:gu~d"that by allowing the pa:t:t.isa to .chooae thei:l:

own'arbitrator a suitable jud.ge will be choSen. Even the

legal., fro. terni t.y agrees with this advantage as some .

judges are better able to understand complex legal and

t~)ehnical. matters than others. (GORLEY,19G5: 343) •
')

However, the training of l.u:pi.:tra;l;,ors Or theilli ability t.o
ff 0

I) act. approp:t!'iately is CJuestion~d t •Thj~~ brint4B up the
,:uestlon of, .wHeths3: pa.rties" $hou~,d .Qhoosa a legal r.r: lay

arbitrator,. when us;ng a lay arbitra.tor it may oed~~.." that
"

,",\

p&;'ties I (:\due to
\\1\

law r o~\PUfs.
.o \1\

II
\\

~ \
It ';'$ fu,ttheu; argued that it is unlikely t11at a techt~.cal

c c '\\

axp.:r:t wi).l have vague knowlfll1dg$ of the law$ of $videU1;~eI
G \\

t'~ault:Lng i:rt, th$ poss.tb3.lity of g:rO$$ errors .. If thE;U&e\~
\ r: \\,\

el:3::"o:tsoocu;r: "th~n ino:t'dinat'$ d$lays can ai~i$e out. of o ';~\
, \~

, '. ~
leXlg-thy and" complex t'1i!I\"iew proceedings in the Suprema \\

//
"

In t$it'l'l\$ of finality of the /award one niust. consider- that'<;:C;"1
o .. \~<,- , . ':,~oJ

th!'III tIlay"OJ! mall' not be desi:r:abl.a d_p$nding on the XI\$.tte:r. "
({ ~,

\1

In the 'On1t$d. :Kingdottl. tltlitt:a is oSOllt~ fo:mn '01 t'eCOlU.'se for
') 0 ,'Jo 0

.1. party who waxrts to appeal en- '" point of" la.w
11 o
tQORL8y,19S~h343) •

o

o



',thafinality of the matter is another :reason for using a
legally trained a:r:bit:r:ato~J (GORLEYj~9~a = 343) •

!J

IIWith.cut: di.spara.ging the undoubted abilities of .menand

wc.men(;~::?learn$Ci Ln their respeo't.\i.ve fields, 1t .must

be accept(f1ldthat a lega).ly trai.iJ.ed person fs C:l:Jettel.~able
C>

Q

to ass:lm:l.lat$ ana understand techrli.aal ma.tters (!:Js, for
sxample, judges hearing aomple" pat(#l1; cases have to do)

than an 1!l.1pe:r:tin it teabnlcal subject is able to
(!t.ss:f.m:l..late 'and tt:llaerstand the subtleJl1ess o£ tke law and

o :in part:i..c:uJ.ar of.terf :f.¥:u;)omprshensfb!lJ!) (to a layman')" J:'ules

o

"

~t A.R. GORLEY.,19SS,Pg :,j4r.

r~.n~g;f!.§ .and ..~if:~~sbum1tigift of lihEl kb11';:Jt.i.9rt ...
I

()

II Thfa :,e<;tUi~y cl~uate, i61~nthat clause wh;Loh .cont.:r:a.ct$ may

Clont.ail':l,p:Qlati~g to allowing the aJ:~it:r:a,\Co:r: diracret.ion.

a~ to the ~:coce~~re h~n may Ufe and per:mi ttll19' h,$,ln to \', ,,_.;l
ignot" principle. of law ~ tUl~~,of ~i<h'l\a,), h~e al$~/ ..

~ 0lI\1~.~ 8;nIllI r?'D;f1rt:ll as ,~fts.~.Ilffr:t,;."tlY 4~Y. .
themnly,,,s any ~~I:ln of r9tir ..sa oiiM ,.vant of"
.mitScaJ&'ag. 0;6, jtuBticlt. (GOUEY~t9$$;3~4). '"

(/

0(\

(I ('

0.,

" u l?:r:ota9'otli~t.Qof" arb! trilt.ion At'9U$ tha;~,II the lack ot
.' 11·"-;,

.»j) "

1?r:i.'f!~\c:r ot court procfI!'!Kl:lllgS oitsn afJIt.ers potfItJt::iaJ.
/,' \

(}

].]. t:i.gan'/:s who hay$ good caS$$ £rQtll taking tn®tl to. court,

o
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fea:tti.ng that i.rl the process reput;ati'ioIl.s mily be dam.?lged,.;;"

closely guarded trad/F secrets may be !llade public: and the
Jr

issues may be misi.Il.te:t;}?re1;e~ ana mi.si':eportQd by the
< ',' ,~? ~ o

media ,I' • ('DAVXS,1965: 9) •

(\ L'

"
II~n so .far as secrecy is concerned" there if:! li. tt:le

doubt that .in the. vast .1lZlJ.jor~\ty t'J~ .. 1j{I,Ses t}Jis faotor is

.9£ nQ) cOlJcern whatsoever to. the pl'lrti.es. Nowa.dl'ljl's, fe'lJ;

cci'Vll ca$$S ars metlti("'med ill the daily press. !1'his
o

so...aa!11'lld adv~ntage of arb.itrat:i.oll \vould on1.r apply i.n
I' ,i > ,- Ii

1.;,".\, "

.isolated and UJ1Usual .instances." In:n'PlJEY,1988:344)

IJ

.\

" '\ 0

, l1rOl\\ th$ aforEltnsntionc:nd: 'h&l:e'f01~j)it ca~\~e seen that

Go~ley haa grave daubt~ about the advanta~~s e1'i=
t· \\

\\
\~,

'~/

D
/) IJ

/1
o

From the previous discussions .~t i~S r··....1l: that there are t~

sidQS wirth OppdS rug V'iaw$'on a.rbi t;r~~~<:.~),,as an .f!Jff edfl.ti \1';;'
"gJ, II

disQut.e settll:n9 m~tt~a:;n:l..sm.Basi(a.\ilY((~ll the adv;~n~agesfor
'''",<, -.•

.,rbit:r$,tion on c;ompa:rison to litigat.ion are being refutad by

Gorl.ey. Th~main'.'points of oO~Q$~n ~re th?se :r~lat.i.n9' to
,--_:: - 't:,{'_:' "c, ;.: ~:':.':>

" t$,xne I ~on$y and' fai:r:n&$t.'~.';;.:irJ~~;~..;}i~'fh·~,
~ ~

(1

"
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SUl;'Veysio dat.e in South Africa have been undertaken by both

the Associa.tion of A:t'bitrators, on arbitration, and the

;...buth Afric<!\1llnst! tute of Civil Engineers'" on mediation.

'l?he<}$urveybl' the Association 9£ ArbitratoX's in 1986 (see
c

c

Anne~ure A) cQndact&d amongst its membera was no'}: aimed at
c.

o

comparing the thre.~ mat:tlods,merely to find the total value

of claims and .,:wards " the percentage of awards f how,many

arbitrators well:e 'nominated arid the average length of pima
l.'} c, \1 .-;::/

fc~ an arbitrat.ion.

b

The 'Pertinent :x;:esulti;i C)f

I)

"~ \ ("

2: A ma.jori'b~\ o:E the a.rbit~ations occurred in the building
'J indust~f. \,

/,i \ ,

3. On ave:rl!.ge 3~~ of all arbitrators were nomin.ated.
,:' \ . ,:',

'4. Only 59%(;of th\, disputes were settled. out ot court.
'\'l:, •5. A:V'Gl:age length Qt' tj.me, from date of appointment to dat~

'\

o;f'uCl.wardl;£or an a.rbitration was 6 ittonths.

c

o
'rhe $ux:ve;v by th~ South J\.frican. Institute of Civil En9'inee:t'$

o ~ «

(19S6J was ailned."lltOlie at a~sassing the ext7pt of usage of

matiat~onf arbit~atlQn and 'l.itigation in the construction

lnduJatti'Y., The qu.est..ionnaira W~s sent out to members whose
"\1 ,(j --

names appear on"the Institution's Panal of mediators (see
-:



Q

1. Overe,thsc years 1982 to 1986 a tot~l of l'SS meciia.tions

took plaoe.

:2. Ou\; of these onl.y 20%endt:id l,tp in ,arbitration •

.3. 'l'nliare a:re onlv 3 oases ·of l:t.tigation reported for this
~ 0

period.

It is significant. that onlY' 20%of all lnadi.ati.ons .ended in r:

C~ () t,

arbitl:'atiQn....,,~hisind!cates that mediation has cl;edibtlit:Y
-, 0

ae a di$put~ sett~.i:r 1:1 mechanism and several arp.i:tJ:ations
II \\

~ould possibly h~va been JivC:i&ed if contracts contained
" ',' (, .. ..' . \)'" ", ,'.'", [) ',', (} ., _ "" ' , , ",' ()mediation elatl.sas t On 'the ;"arbit.rat£on side ..the most ,}

(J

significant" .ra·$ult Cis ttt,e a.verage lan.g~h of t!me x-equined
(..-

" ~
fo:t' an ~rj)i:tration at 6: months. 'l'hi$ would aural,Y p:t'esent a

strong caS$ for arbit.t'ation~ "

whe ~ollow;l.n9' cOmpr;l.ses the basis for this research and
'l

hi~hJ.ig:h;ts the inad$q~aq;l.ilS cf.)f the previous ;t'e$e~rch :
.'\ -;1_ ('

1'. No..'adeqt\atEl comparison of the three .methods '10f dispute

:\H\rt:tli'elU~nt ha$ been undartakE)l1 using X:l$sul'l;';sfrom
o

prac't;l.ce. {x:aths; than theoretical) in terms of speed,
Q-,1 c "

cost and. fai:t'nes$ of decision. The cOlnparison ·cannot:. be
Und:ertak$!l'l th.ro_lt ~ li tlilrature aurvey as' no records at's ,

kept of ll'!.$.Q,j,a.tio·n,etnci ax::bitration l!.l;'Ward$ .,]
" ..... 1 '0-l'~
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2. One must consider that if mediation is as effective as~

claimed then there may be place for such a clause ;i.n the
building contract.

3. qthe:ce has been no sU~ley Wllioh has been undertaken to
t

prove or disprove the advantages of arbit:tation?

IIto establish the reasons :tOl': claims compared to the 0

respective advantage.s of the type of dispute. settling

mechanisms.

5. There are no compa:ca:t:ive,l:'eSults to show that disputes Of

terms Oft
a) Holding' haole the. a:t:bit:rat,ion till end of the

oontract.
b) Reasons for delays "in arbitration.

c) \lWhethel:'an a:rbitrat~,r should 9.•ive a reasone<ic:

award.

d) Whether th~:re should ,l?e gr~ater scope for appeal.

e), Whether the arbitrator'. should. .be a.PPoiltted ar' the
o

l"; 1,1 ,

o "PlZ$sident of an Inst:ttu,t,e.

f.) Wll~ther arbit:ratot'a give compromise decisions.

q) Whetner pre ...he.aring'conte:r~nces are beneficial.
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An. added pt'oblem that must be t.aken ,.~nto account, is that
()

none of the pri;;vious surveys were unde:ttaken outside the

membe~$hiPof the respective Institutes.
o . ~

Furthe,r.moxa 1 the n .counter :"a;r:gw.nentsII 9'1ven for the

advantaqe$ ..of .arbitration (sea section 3..4 pg 31) cannot 'be

$~'en'&~:- the 9't;)neral o.pinioll of the legal frate:rnity. It may
o

be that the, argu.i1lents given are isolated frol\t the opit\~9n$
. )ft'

of ~e whol.e legal fra.ternityas no further.- op!nion~ron
o c::~'::::)

a:t:iPi(tra.tionQottld be found.in any other 'legal publications.

(J

o

o

i~'

o
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(j

M.§f~CI ME'1'l1OJ)QLQG:t

t1he purpose of t.his chapter is to describe the :x:esearch
methodol~9'Y in terms of, the hypothesis, information gathering
pl:'oceee f .sample ei.~es and the :z:esea:iCchlimitations.

;.;__~

Any g.iV'en :cesear.ch .has six distinct phq.l!H~a!1 ia.

(IJEEOtf 1989 # 9)

(j

\1) Unanswered questi¢n in the mind. of the r~~earcher ..
,{/

2).Clear ,statement of problem.a .. . ;(" . .

~) Oivieipn ,of "the pr,oblem into,\S~b problwms.. /),
4) 'renta~~V'e sqlutJ..ons to the pr1~lems by appropi';{~te

\.\

~
I

6) Interpretation of 'the m¢Fanin~ of the facts to a.nSWelt the
\\ ,""

tnt ~,:l;alque$tlon. '\ I ~1' II

I,1Ihe~'previ~~s ciiapters hav~·defil1eJ~the p:ro.olem and divided

the p~oblem into sub p:x:oblti;U\ls(see Sect 3. P P9' 4"1) based ott'
C'

chapter aims to <liye 'tentative solutiona by app.ropr:tate
hypotheses, ellow the methodology f{'lrthe researolf and

encou!'l.t.ered.identify any 1?foblenh~
;/'

/
4.1~~1~1

Q

o
o

Hypotheses arQ defined by Leedy (~,9a9: {)"O)a.s II tentative,

i..rl'call.tge.qt gU$SS$'S fJosi.tad to~ tfye J?urJ?OS$ 9r d1.rect1.ng
~,'. ..- --' - -~~ - ('

one's th:l.nking toward thf4 SO.lut1.011 of the' pr~bl$mll.
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$lased on previously :mentionedliteratu;;t;",\survey and. the
f ~J J "

statement of. propl~..xns (questions) the foll'owlng are the

~igni:ficant hypotheses for thi$ research:

..~ependent '011 the size and nature o;f the
'.)

claim.

Jj
IV'j

c; l:i.:t:J.g:</!J.onas a 1TIet~'oi=R:f dJ.sput~ \f:ssoJu:tion
,I.. --......, \\

/.I " . (,,1.,1 ~. \1

in the co:rJiit;:t:1'lcti'i>n illdustr;y. \

c
"l.lz-bitra tars (wns:r:e no fl,lJreement) r Legal

experience and ,pre ...hear.J.llt;l c-6~ffere~:;HilFlk
('

a.t'$ a.,!,clfl/?tabJ.el to th$ C01l6tftlctJ.on :i.:ndu.sttzy·
n . .~

ill te.r:ms ax'}:)itration l1.$ a dispute sst:tlin.g
r;

')

o

Pr~"'l1(iaring C!onferenoe£$ .re hel'Clt¢ est~,~lBf~h the
facts th~t tare b<ainq dispv.ted. o
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4.2 Methodology:
o

o

The construction industry ip,oludes contract~f's,

suppliers, sarvic$ organ:tzation~ I eg. 'the pr\~fess:tons I

and sub"'contractors * fhi.$ population can }:(Sdivided into

two main areas. ie. those invo.l.ved. i.n building.; and those

involved in civil engineering works (there aX'a companies
t

thAt a:r;e involv~d in both disciplines). ,;Bef(l:r;eany

sa:mpl.in~.,waS.undertaken i t wa~ decided that only building
I;'contractors, architects, civil engineering contractors

and civil enqinee:cing 'Consult.ants would be sampled. The

reasons fo'\: this wer~ that out of the ,,!,hQle population.,
,1.t :1..:1 mor~ probable that the abov$...ment!,onedwill have

u

(!f..t expet'i$,fice with atbitration or medil1ltion rathe:r; than,

fo;t exan'lple t suppliers of building matet.'ia~s,; and th~"
',I , _ ,li - , " __ ' ' , ,'..... . ... "'oombinatiQ~,Qf con'eX:'t\ctOl':Sllliddesign Q:t:ganisationa would

facilitate ,,~.~$a of compa;tison. Tp. this way the
'""~'!:t t,
'iman:aftlClturinq, ie. cont;r:&u'tQ;tS, and thEIl' d$signlsQ;tVicQ

"o~ientated .compwfSsI ie. cQlusul'cants, a:r.$ ;t$presat1ted

fo:\':ci'V'il"enqil1Gerinq and buitiiing works. 'rhis typE! Qf
narrowing down.cf.n b~nJ.~ted to. cluflter aampling dssiqn..

,1

(J

li'urthe;t g':tcnl]?S" 'that were ~dd$d to the p,0p1.l3.ation ,to b~·

sampled W$r$ arbit.t'atot'e. and .tto~e1$. fhtUHll atdditional

gro'q,ps wlillreohosen as th~y ue also invol",rll'ifd in

const::ruotion disp.ut& $ettling. rmte.~'9inicm.$ of th~

arbi tra\tot's would show W~$tll$J: the1 aq~(M,ildwith the



...55...

advantages a.s given by the theorists. The atto.rneys

would, on the other hand, be tested to :find whether they
ag:ceed with the opinions expressed by GorlE;Y(1988).

'rha purpose of a sample is to be I'able to see all the

cb,.{f1.J:.aateristi.a.sor ths total population .in t12e same

re.l,atlon.sh1.p ths.t they would ((pe Seen. w::J.t'ethe researcher
\' ~1

Ln fact: to :inspect the total populetttlJ.otl".
d?

iJ:IhebatlSic assumption hQhind any ~ind of sampling is that

a o:r:o.ss...sect.ion of any 9:t'ouP would be characteristic o:f

the group a~ a whole. The most impOrtant factor to be
!,r'

considered· is the "rel?:t'~s~mtativaness of the sample in

t,~nns of \>1h9t11.e3:the sample can, to a certain degl:'ee of
\ ,..j'

"·confidenee, show the eharac::teristic.s!opinion of the

population group,.

\1\\ , \\ '" ,';'_c

'Whee&nples were chosen on a ranliom fasls out 0,£ each
~.

group. No'statis'tical ,function or prG~ortion was u.ed to

;j deeidfl th~ size of &~Ch sampJ.~ to "be ust;?d. tinder guidance

D

o eXp$pt foX' a:rbitlZatorg where a f:i9'\ll:$ of 50 nnits was
o " " ..:'

;~~ed. as the );')opulat:i.on s:t~e for thies sampl~ .$ :n61: 1~-F9'e
(;" - "-.'1

enou4klh to a,llow ,fol:' a 100 uni.t ~ampl$~GThis sampls si~(i), !)

although small, can still b. considered. aooeptable as.

accord.ing to tElledy (1:9aSh 159) a a:~ati$ti(jaJ:iy meaningful

analysis occurs wh~:re, for a normal distribution, the
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/)

•nlllllberof units (repl.ies) exceeds 30.
If)

Thus the method on cl.ete:r:mining the sam:ple.was reversed. in

that" the proportion of the populati&n. size is dete.rmined

by the f;ample siz~not vice ....versa. ThiS c6nc~pt'>~~st be

borne in mind t'1hilststudying the analj"s.tsof the
research.g.,atilt, as the data does not lend itself to
oompariso~ between the individual grou!?s to give an

overall t:statistically prOven relati~,:mship. 'l'he analysis

was the~efore 'Undert~en ",by 1~ti.l,.izingIi judggLental.,
c ·'0~ "

I)

Ii

';tine samples were chosen from the following groups.

I) ,\

o
.:.,(/.

o "Witwateirsrand or Transvaal
South, G~neral Contractors

,

(Me:m:Pershiproll .1989) •

,,!,, M~er$ of thEl !l'.r4tl$V~tclill

t1J.sti. tl):l:$ or Jf;):cbJtter:::t$~

:@tJQti~in9 "in· 'l'ran$vaal;

'~~n$'V'aal lluat.::t:u;te of

()

q

oontr~otors

~ u

...(<<embers'of the South ArrJ.C:&ll" Ii'
Feder~fJ.on af ,Ci.v~l Engi.deeri.llv,

<J n <1ConttaotoEl3i 1989. ~,
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4. Civil eugineering

consultants

- .Membersof The South African

As,sQc:iat:.icm Qf Con.sulting

Eng.in.€iHarS; Civil Engineering;

Johannesburg; Directory of

Firms, 1989.•

5'~ Arbitrators ....:tdeltlbersof the, Panel ')0£

Arb! tra. tors it Ar~i tra tion

Association of South ,,Afridat "

1989.

G

....Firms shown~de:t' °J~han~El,Sburg'..... ~ o

and Pretoria, Guide to

Att;oJ:'1ley's servi.ces., 198a.

()

\\

It should be ngted, at this stage that some problems
n ,I ., !\

oCQtU'red ba$ed on the decision to use 100 units from eaoh
~ ~
aampl,. 1'hemain problem saunples Wfil::e civil enginaering

q,~n~act6rsQ ~nd arbit~aJQrs as there were fewer than the
1/

reqla.i+e.d uni th' in the P.W.v ~ area,~ mHus for th~se t.wo~ (, (}

" fl

s.~pl~s ,,it ~~~i"l.ci,ded tha:t 100"and sO units reslnactiv£1jl~
t~ 0 Ro

would be chosen f~'Qm~a cQuntry' wide sample." 'l1he fo110:.win9
,'0 ,~.i) \' ,

\:;, , ',' " " ' '\ '>. ," .: . ~;, , u

c 0 table ..proV'iq,ea at tab'Q.l~:t;: repres,~tl,tatior\:' of t.ha satnple$'1
o •

" th~;'poptii&t$.on >$12$1.r and.o the pro1(ortion that t.h$ unit$
a ~

hola 0$ the";; fin!~ll\t~le.'c9 '
r.:_,

, 0

o

'II

,)

\\

o
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SAMP:GE.S!ZES.
.

:aUI~ING CON'l'RACrrOItS
ARCltl'l'EC'l!S
CIVIL CON'l.'RAC'rOaS
CIVIL CONSULTANTS
AlU3!'.t'RA'l'ORS
A'.t''l'ORNEYS

419
276
266 *101
109 *
1051 0

100
100laO
100
50

100

20.9
36.2 )\
37.5 II
99,,0
45.8
95.2

SAMPLliLNAME POPULA'l'IONSIZE ' SAMl?LE SIZE l?ROPOa.TION%

Ii

1~* CCltlutry Wide

1 Jol1anne$b~u:tg"
I)

()

4 ..2.3 ~
o

The ~.i.~~ are those ..bod.:iJ1s/person01IQ:t:'ganl.zations t)that
,"\'. ii \\ ' _ c·

were \·tih6~1ento represent the different samples. 0 ~he

ohoice of Ul'li us was undertaken to b~ a" random ae:!,;ection'" . '.(}

" ~,
from the memberShip lists,

~\
c~his was facilitated to some degreel by 'qsi;l),.;t, for mQst

i:) . ' •. ,-,

,cr5amp'le'st tll.(A fir·at lO"of each .alphahetic cat~gorization.
• . \\~ '1

HoweVElf.'t one 'tmU$t ¢onsider that fo;r thosEf samples wh,ere

the proportions 'are highl eq. 95%,"a desp:ee of"<~artdonm.efH3'

is lo~t. "
()

«

It .c?"

I)

'!;I~::>~~'~~';':;1 (:1 ~.Q o

,ll':utthe.:t'JliO,r~, der~ain samples had units I e9. c:ompt\ni$s; -,
c

D () ~ft?GH;1i!iciail:ri.nolp.ded as they were ~nQwn to have had, () c'

,)\,}~~: ',) " '--

Glxperiene~) with ar)1)itratfon. ~~hefollowing shows wha:rs'
"

"and to what extfm.t t.llis ocn::ur:!:'ed: \\ 0

{J

c

o
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SPECIFIEI> UNITS
J~

SPECIFIED UN:tTS
BUILOIN~ CONTRAC~ORS

"
5 unIts from west Rand, 2 units
front East Rand. '
55 units to be Inoluded.
1.6units,>to be included"
4 units to be included.

ARCHI,fl'ECTS
ARBITRATORSATTORNEYS

"o

a

tt wa~ deCi9:~d to us,e a quest(~onnaire as a basis for .data.
coll,:q,tion due to the geo<;p:aphic d.J:spereion of t.he

salltpl'e1$ as WEtllas financial and time cO:(Astrain.*"s.l \_
"f , "10 ~. .

T~e questionnaire was designed" to be as cOl'tlpreh$n",ive yet "/1 :; I~issimple as possible. It was assumed that recipients had

~

t ome understandin~~ of" arbitration, me~i~''';ion and
•

11t.i.qation. Tha lanq'Uaqe' of the" questionnais:e was
o-

I tailored to the expected respondents, The qUesbionnaireo

~as d,esiq~ed usi.ng three baSic::: objectives, ie. to <;;father

in.fo±mation based on th~"exp$rien<:le of'itne t'ecipiente

with one Or more·of the dii$pute settlitig t~S!chnl:quesI and
c ~j

to sather illfQ~at.ton based en :opinion ~A;'ont those
~~ ,c

:cespondentel tha~ hadJ\ad no p:r:.:u'Q'iou$~$~peliienoa with
o

arbitration in order to asoertain ered.$.b.:i.J.ity0·£

ar:t"itrlltion as a~illpute Ilettl@ll'ent mechanism.
o
"



The que~:tionnaire was accompanied by a ·self addressed

envelope and'a covering letter· to take the pia!::€! of the

opening interview, so as. act as an incentive to help

increase the response rate (see ;Annexure C. Co.verd.ng'

Letter and Questionnaire) •. A pilot study was not

considered necessary as) the main issues had already been

.,identified thrO\lgh th~S.iterature su:r:vey.

lj' , 1\

'rhe following 1113 ,;an explanation. of the ra.tioniae for each
~"..' %

section of .tne que 113tiionna;.i.,);'EI.:.' . '" . ..', . ~.(

I::::::;'

~his section was included to gatha.-,: genera,l

information about the samples. 'l'he questionti1 are
model~~edto determine the types of C01'ltrac:ts used~, the

types of dispute settling 'mechanisms used,. !the value
I)

c
o

of the dispu'c.eS as wall as the fiat~e of ,the \!3.iSpulte.
{I

':Chis se9t.ion relates to Hypothesis 1. (P9' 53) 11

o

,1
"b) aic:tlQn 2

G . \:)

"

o

c» Th.is seQtion was modelled to find the preferred ltl.eth{"Id

of disl;ll\te resolution §o a~ to facilitate compa.ris(\on".

,,',tIhiamlffthQd was deoided on "so. e:s to util.ize =?
:i U <":::'_" ~

Co:ct'espondence Analysis. Re$pO~d~i~~awe:ce.aek5d to
c :1 \\ o

l::'atQ e.ach of ths mechanisms according to thei;r
o (1

~p~:ciende" the:cewi'th. This section r~ll1l.1;$sto

o

o
G ,iii<

(,HypOthesis ,2. (P9' 53)
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C) .Section 3

This section has questi.ons designed no, dC)i:':l:mine

whether cel:'tain aspeots are acceptable or unacceptable
to the popl'l.lation.This is faoilitated. by YES/NO

answers. '!'hisseotic:m relates to HypothesiS :3. (P9' 53)

d) section 4

This .'section applied to th6s~ recipients who h~c;:lno
,..)

previous e:l!I)e;r.i..encewi th. arbitr~ti6n as a dispute

settling mechanism" The q:uestion was structured so as

to tes't ,.the awarenes~:r"interms 0·£ the published

qdV'c-ntagss and d3.sadvuntages of .w.:rl:>itration.

'.t'he questionnct;ire also gave respondents an opportunity
o

to express further opinions by allowing oomments at
the end of Section 3 and 4.

4.3 :aias

Bi'U$ is defined as HallY J.nfluencfiJ.j condition or .st!!Jt of
\)

,condJ.t;;Lofl.S that ef!-:llglyor together distOrt tIle qat;~ tJ:.ol.~",>
f>

what:. 'nlcty havre been obt:a'.ined under '/!he c012d1.t:J.oti~"of pu:t:s

chancel !&urthermo.r:e, bias is any .influen.ce that may \~ave
~ Q

d~$turbed the :t:an.dcmtness by wh.t(':h t,~$ choice Of Il'"santp!-e "

populati.on has been selectedll
• (,~AP.rEOY,"19a9:'166).,'l'ha

following:, ~,t.he author' s acknCl~~ledgntent of, ~os$~ble,

(\

o
(I (7,./) 'f
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bias in the research and questionnaire-;

It Awa.rdldeaisi.op. bias ... A previous unfavourable
~,

decision or cflwar~may le51d the'1;ruestionnaire respon~l?nt

to, be biased Ln,his views. 'on that p~rt:i.c:ru.lardispute
(.~,

2. OI)1,n.1..o11 bia.s ... Thel:'e is a possibility that the
\

question.naire te~pondent has read only one of the side's

yiews which t~puld severely ..influenoe his opinion, eg. a@r 0

newspaper article.
(/

" (.1

3 .' tlser blas" ... ':rhere is a higl1. pa.ss·:.b111ty thatp
J "

arbitrators and attorneys w.i.ll have",based on. thei:r:

responses.
"of the civil

a~q that some of

the builcting sampl~ i~,cluded arbitrators I is

t,] aCk:~~owled.ged.This ~¢luld sway an opinion even thOJ.J.gh the

qUestionl1aire respondent r.S personal experience tilay have'

been different.

o
4

o

"

5. l'ers.onal b.iii.~ ... It j.s etb.i,call:y expeeted that the

authQr of the research should be objective in the
~r.J?~.

bias t may be prs$e\,-t d.UEI ..to huntan error or
,.,.'/l.::

miSinterpr;ta~lon .•
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4•4 ASsumptions.

,It is esse:g.tialfor the re~earcher to clarify his assumptions
i.n order to a est~bl1sh th,)eboundaries of the i, r~search. l),lhe

f()11~W'in9represents the assumptS.onsof this research:'

";f.. ,
"1~It is assumed that aliL the nam~s and addresses of t:ber~::, '

samples were correct", and 'that all the
q \\_ ..... AI

persons lo.t:'gal1.izatf6'hs> exist.

2. It is assumed that resP9nd~nts complete~ the

questipnnaire with hon.~stryand integrity, ie. "none of the
. " 0respondentt; purposely .mis;.epresente.d their opinions '.

3. It is'assumed that. those :cecipients who ch~Q. not ret\lrn.'>' ',.. . ..," ".' .. ." 0 " ..'

the quest:tonnaire are "of the salnemind ~s those that di.d""
I:' '.. ;. ;;,',

(\

This can be considered a base assumption' 6f. resecrrch of
(,

\ ~
this nature ie. t~~~'!ttple popu.lation .i.s typical ,of the

t§tal population.
1,"

4. It is assumed that those renipients who did not :tespond
n{did so because ox time oonstraill1iS or because they wer~

-;)

r "",

not willing to fill in the questionnaire,. rt is for -ehis
o

reason "that a follo~ up questionnaire was cle~ided

agains,t"

o

5. It is assu.ntedthatl':$spondents have some knowledge of the
different dispute settling methods.

6. It is assumed that a qualified, in terms of expe:d.ence or
"

kno\\yledgeI person in the respl';;lot.i:veor.ganizations

oompleted the questionnaire.
I,
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(.\

5.1 RElfj3ponses

ResultsAnalysi~ ..gnd

a

total. .sample. Howev~r, si~ of the qu.estionpaire respon$e~ ,-'

w~ra Q,9liSidered unfit fo'P use as they \~ere incorrectly pr.
.i.nsuf~i¢ie~1:-1yfilled in. F<:>urof the si:.ltindicated that

I" ,!~:",c

they had not." u$~d the nlechanis:m~ and were therefore not able

to dOn®ent~ pne respondent i:ndicated that. the company was no

longer active and one of the respondents sent the covering
letter baok bU~\~~~Pt\the~uestionnaire. Tbis provid.ed. a
usabl~ re~ponse 0'£ 133 out of the SSO" ie. an effeotive

response :cate of 24%

The reSpons~ t'tltevaJ;'iedconside~ably fJ;'olt\samplato samp17r
The following" table sho~~ the response rate for ea¢h sample:

,;Building CO),J.tractors
. A;t:cb:i:cectn

CiVil Contr~ctors'CiviJ!'Consultants
Arbitrators -=' .~//

,~Att.q:cneys ,I
"

100
100100

I' 100'"
50

100

20eo 30
3226
16
9

~,O30 .
'32 J/J
26 !/
32
9

f\«

(
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'rne :response X'&t.esfor all $amples, save a.ttomeys, were
I;'

consi:derad ac.ceptable, since 20-25% is considered a good
response. An attempt was made afte:r the cut off date to

"

o

increase the attot'ney response as their opinions needed t.S
,. :;;:~~:ij

be c8mpared to those expressed by Gorley,,(19aS).

mhe fqllow t;tpfor this sample was conducted telephonically
and a :further ;month ~as allocated for ,replies, however no
flllit:'-rt~'F responses w~:r;e received. ~),

jJ

'1'}u'oughthorough investigat.ion it -w-asfound that even.tllhough
th,ree of the :eesponse rates 'were above or equal to 30.%, the

'~,,' ' u

,dat.a' ,did not lend i teelf to comparative st",:cistlcal
oj)

, ,;,.t~na.l;'si~~ Furthe:r:analysis showed that the data size was not
(}tW:~';:," -,
0;" ad$quate for ¢omplex stat.isticai analysis util.itzing

(,'Corres~ondence Analysis.

:tt was thus deoided tp limit thf) statistical analysis to a
co ,," ., II

llGoodness of J!J.t" test for each sample response.

~his analysis utili3sS the Chi aquared test for each
"R ',. _ _'~ _ _ _ _ _ _ _ _ _ _ __ ___ _ _ _ _ _ ____ _ f! _ __ ___ 0"question .•~he test would te~~~~~e hypothesis (HO): Whe
:r:~pl.i.$s .a:r:eti.ndependent of the q.ues.tJ.ons. If t.he

(hypothesis was rejected, .i.e.probability of <: 0.05 then it

~aQ(lePt"d. tha1; the data ~ nt to!: that samp:r....

o

o



l'p. ~~Oltt$ ca,.ses the data proved t09 small ;for, th.e Chi sC:'I'.lal.'ed
(1/

test <and th~ Fis;:,:s.t'" test, which ,;l.S appropr$~ate for small

Qal! freque-ncy, was then llsed"
..,_' 'c-

"s. dBtlIt.i.stical
, \'~~:\The testln.J'o<twas con.duct.ed utilizitrg' the

.~. ,: ','1':','"

,,'J;:,,'
// .,'..i., '\

/: some of the dat.a did i!lO~!' l1$nd it$'~~T';\.toany form of
" Ir+ ,'J,

st,a:tistical, analysis,,, This refers ..B~11"!;SpeCificquest;bQt;1:3
II ''-' 0

whe,re the analysis would have to Ibe Ibn a three dim$nsional

sta'ttistic;al basis.. In these case~t thl~ analysis was
,;}

,,:u:rtdextaken 'llt:.il.izing
r~

respondents answ~(l:'s.
o

are highlighted in the following seotion '(S.3). :ct was
'GleC!ided, e1/en' thoU911''<~I~)ocomparati~estatistical analysis was

, .. \'<l"-"';'" ."

possible, that all ;r.esults would. PELoshown P9se'\'7h~~ to allow
() , . ,::'1",.>' ,

v;

for the IIju.dgmenta,.l"analysis e.ndra,~sonin9'.
v '"

/)

I

~~h~ analys.iS should. be undertaken ..sample thy sarn:pllqt hut Fhis

"'woulGi· b.a:vEt :m~dl2 tbe compa::t'ativ~. anal.ysis, with ·tha V'i.~w 'to ..
0" . ,... ". ,~,,: .

\\

c.

itl '1'<\

whe lim~tatlQtls o~ tAe ,:t~;ltQare aokll\1wl-ad9',ad.""howev~

:tu~s't!'J.tsare still' meaniXlg'ful ~nQug:h to allow for 4\nalysis
D,

frO·lil wh;i':c}1findi.nqs. anc;l_c;onclusions can bo cit'awn.
,~-.:..~_: o

o



o

\
"

.ThE! anal.ysis is caX'.riE,ldout on,'a secti,on by section I
" . 11

qu'stion by qu.e$t;io~ baaifis".
-',~: l"

\J "

g!@~ii~B.#
'·0

G

..
:1.. WfJ~t: tJI:PE! of a01lti~ct agrf?;J$M6In;tsare you 1..n:v;,olved in?

"j " " '" I)

" {f1!iak vh et1#Ji4::op,J.I.l'te bag, where }.•. r;:pn'WtIUlGly§':Lr, 2- J,g,sf. .,
o

~~Ah? ii.\ 9t .... iuPt, 3- m~ 't.h,rm ~a~at, t;_b~ 'Pi•• )
,(

1. 2. 3.
oa) Su£ldjnW aontractO(I1l:st. of Arah)dS, B'1!J.J.ldu, s .... oontraat:. (1:3I1J'8J!)

... DQlfI~stia

.... ::l~~d
o "" !No:1,ll"'1l:C1tti.nateri

r:: ) Cl:vJ. 1. ElragJ.neer1.1ul (GC1!1 l!iP)2)
d) CJ:vil Eng. $ub"'cont::r:act (1978)

~.., t1#) oClth~, ($JPe.r:::.i.fy) •• ' ••••••• '••••• " •

W:bis qusst1,('m W'a81 $~lt':Krt,ed to asce.rtaill the degree 0:£

contract that the
oc

invol'IGmlent .w-itb the different types o,f
'.I, "" ,_' ,/i', . ,0 , " (,,1

.t'Qspo.ndents had nS,ad. It was deoJ.dEad to
,: ~':>

c:ol),ap$$ choi~es 1
.:3 \'t

and 3 I ii#. cC)l3.tinuoJlsly and l\"~c.)retha.n 50% of otO$ tixn$

;cC!!ui)1?&ctively, to show,,'1!,:t'Glquent 'US$. '.'fh~ eontz.act and' $a:mpl"Ql

names havQ. been abbtiivi!!l:t:.ed. 't.Q save s:pac(iI., They are

h~lt'$aft$:t'abb:reviatllad as follows ;
,",::':l.,,::i~=~~

~\ \\

I
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.BC - Building contract (Institute of Architects) •

13SubD Building sub...contradt (ElFSA) domest.tc.

BSuhN Building sub-contract (ElFSA) non,inated.

BSubNN Building s.uo-contract (BtFSA) non...nomfnaced ,

eEC - Civil engineering contract (GeE 1982). o

CEl Sub Q ... Civil engineering $uh ...contract (1978).

Other - Specified other contracts.

B & C .... Building contract & civ';!.l enginee:Cinq contract.

rurther noted abbreviations are :

,~uild .;jj Building contrq,ctors

Arch ...Architects.
\e;

Att

C.Cons ....Civil ~ngin~e:r:ingconsultants.
...Attorneys

'I'he :foll,m'ing table represents the results robta.ined.
G ~

\\

c

nU!LO ARCH" C•CONT C.•CONS A'r'l' MB "
I" laCBSubD

BSubN
BSu'bNN
CEC r

r'''"1,Sub
'\'_,4'her
a & C

11.541.922.aa
:L92
0.000.96
0.96
0.00 ,

p;r.QPability(Chia) 0.002 0.00
j),(fc(!)pt/Reject . R R

0.001 0.449 0.006
R A R

0.00
R

$..751.25
1.25l.a~,10 .3€ c

3.12
1.a7
3.12

a. i1'S
) .l.9,2

2.88
0.96a.65
0.960.96O~96

3.51,
0.001.79

" ~.OO
1.79
0.00" 0.00
1.79

'0.25"
'1.79
1.790.89
5.36
0.00 .
2.68
0.89
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'I'hareader should not view the percentages shown· on Table 5 as a
percentage of t.hewhole\~ample. The percentages are a re:flection
of the If fre<;tuency If of,.response fot each sample. Where no box: was
ticked it" was aaaumed t-b~t the contract had been used less than

SOt of the t;i.me. The fi.gu;res are not for comparative uset merely
"t.o indicate 'which contracts are most £.requent~IY used for each

santpls.o

o

~h", following iii an anaJ.Y".j.~ pe:ttaining to, 'l.'able 5,

~
(,

Buildin9 conctractors' use the bqj"lding contract 1 fol lowed °by the
,'/j c .,;

(,J f ",;! , ' " ' ,~

SU:p....col1trac:t ,\)most frequently t For arch~tects the most 'f:t'llCIuently
co ~.I ' <~.,.;;,' . /i ' .,' . :,i

, _ i, ~l •

used cont.ract was simil-arlY",th:e building contract.

S.lmilcu:1Y;'the ciVil engit;teering Qo.ntract.ors and c..;)nsultarits most

J.:req'q~ntl:y U~Elthe· civil engineering Cll)ot:r:act. 'l:hese.,r~sults ~~.~
not surprising .as.;they pel':ta'in to the :cespeetiv't, ~,i,elds·0:
C} 0

expe:ctise.

0:&1the at.to=cnEiYs and a:abi.t,fato:t's side a diffe~ent. i'Elsponsa is

repor'Ced~ It c.an b~ said :that,,,arbitrat.~~s most ,~;,eqUa4,tly
c})

arbi~ate the buil.ding' and civil. engineering contraeta. I!'he
II

attC:Il~:ntlYSresults lll'ust 1;>G viewed with the :eaot that th:,e frequency
~f response is not d~emed '\111.1;.11" ie. no QEmeralizations can

~e macde. lIiowever it se$nu~that tile highest usb of cOl}tract ill the

buildia~

.. (~
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contract, w~t::.~ the ci:vil engineering contract second, and

Nominated building sub-contract third.

The results for arbitrators and attorneys co~ld be seen to

ind5.cat.e that disputes arise mai.nly cut of th~ building contract

and the ot vi':l engineering ccntr~ct.

Those respcndent.s 'who answered t1 'OtherIl," included the fcllcwing

ccntracts throug~!;Sspeqi:fic~tiori-;

1. South African Transpo~~ Se~ices
/',/

2. Negot.iated contraQt.s (Private)

" II ,~ (~'\\
4. Iscor!Yskoru li{ Iron and Steel Corp,oratien)

Q

• f) o

o

(ElectX'icity Supply Coxnmissioh)
/) . o !,

t;
/.1
11
t

'\::-\

5. Escom/Eskom
"

o It was found that the UGoodnessof f'it n test for'! the; different
. 0

samplras gave identical results fox: each of' th~) qU$st.iolla and was
c:

:;::;

therefQre not ,shOwnfor each question analyzed.
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Section 1

Question 2

2. Wh.ich of the to.J:lawi.ng haT1~you been .involved in. a;:.islng
f;:om a construction dispute?

yes NO
YES NO
rES NO

t!

I]his question was se Gcted to ascertain the frequency of 'Use of

th~itJ:ee diffex:ent di~pu'te settling me-qhod.si.e.• mediation,
o

arbitration and litigation.

The f'Ollowing table shows the percentage of YES:responses for

:arn::r..oARcnC~CON'l'C.CONS
ATT
ARS

58.3
c 46,~2
95.0
46 •.2
28.6
85.7

GO."1
84.6
45.0
4ti.2
,85.7

100.0

58.3
23.1
70.0
46.2
85.7
7tS .,6

/I
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c
in 'the civil

e~qineering consult~nt sample
j

majority for mediation.
expected

This does not. co:r:respond to t~eJmediation survey carried out by

the ~outh African Institute of Civi.l Engineers. M.,.othe:r:pOint ofq c _,

aonC!~rn is that although arbitration is speoifi~d ;i.nthe buiJ,ding
o

cO.ntrl!t,ot.there is a high p:r:oport.ion°"ofrespondents that have had
,).',

e~perience with mediation and litigation. "One can oilly deduce
\\ (J

Dr~l!at.·..parti~,$ch'.'('e SP~CUi~~l¥ \'»Ccluded~:bit;:ati¢n and. preferred
to go t:~e route of, lJ.~'_""'-CJ;t.onor ~ediat.ion. (f I)

~_ ( 0".,_../

The' results also show that arpitrators are also involved to some
;;

extent in mediations· and litigation. The attort~ey' s((response
\;

oannot be taken as representative, however, it sho1,J:ldbe noted
c

\legal representation/ad".ri~~ is given at .mediation·,•

It should be noted here that. if a :respondent answered, fq,r
()

example, that he haIti. only used lnedie.tion ,:then answers for tli~,(,; , \~

rest of the guea.tions which referred to arbit:xzation arid

litigation, i.ncluding sections 2 and 3, were not. incltu;:iad in the

analysis. \!t'he a.utho17 decided this as the sections 1, 2 and 3 are

based on experience. SectiO!l 4 caters for opin.ton.
"
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3. Give the n.umber of ti.mes "each !tas 'Occurred 1..1). the value ca.tegorles
(Where A :;;-'il:::.~, ".!3 :;; 6...J"o, C:=: 11 ....L2, D ==16- 2lJI Efr=::mdre th6.:1 20
occurrences)

'o

p:sng.,if!
"/

Nwnker ..o,t tlms ..

Arb

n 0 to. SO" QOO
R SO '000 .to lOO 000

,R 10. 0 000 to 2.Q0 otlO()
R 200 000 to 31)0 000
greater than R JO"() oo»

A13cnE
A13CDE
A13CDE
r:A13CDE
ABCDE

o
c

ABCVE
A13CDE
,aSCD!"
A13C1)E
,,A .B C D :1$

ABCDE
A13CDE
A13ClJE
A13CDE
A.seDE

.c1

';tlhie question a,ilned to find the value of (';laims and the ntlltlber of

times the relevan:t dispute settling :procedure was used, with a

view to" f'inding6 ou.t gernerall:~r where th,e highest claims aI'e
,) .,. . .'. ,...... .,' . .'... " " ,'".. ..,4':. r:_:,

settled. ,'!'helimitations of this t~t} of analt4is are such that

'the resul>ts should only be used for generalization.

The que.s'tiou required, the raapotl<lent to tic}: the appropriate box
~P.ich reflect(kd the numberoof times, the si~e of claj,m, and the

':.-,.:mechanism used. [For easeoo:c comparison the lowest n\l.tClberof
'times was used 4\S a basis, ie. A~lJ .e~6; C~l.l; P:::16~ El==20]

(e9'- if 4 respondents tick.ad Ii! for greater'thi!;l.n &300 000 then 4

times (20) \11# ao occurxen.ces). $his gives an ad~quate base for
"i)cpmparison but does to some taJttent ,,<ilatort the data. I Sea the c'

Ii \

following tables).
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1. .B:ui1ging Contractors,

d... 50 000
50 - 100 000

100 ~OO o"QO
200 :tOO 0000

:> 300 000,

NO. OF TIMES
VALUE (R)

.ci
. MED»

5
o
1
o /]
1

15

ARB

7
1
1
2
4

4
1
1
o
1

., 0

~'{.>,. J.\,rchitfJcrcs
7 c) i

VA!iOE (R)!

o $0 {lOO
50°...100 000

1frO ... 200 000
200 - 300 000

> 300 OPO

8 4cl 18
3 ,',32 3..7
1 ~ 1.3 7
a 14 12
1 UJ 31 7

'J (,i

"3. Civil.qont;ractor§ 13 131 o

VALUE (R)

oNO. OF IJ!1:MES

sa
5
3
3

4
11
2
2
3

0,... 50, 000
50 'D 100 000100 200 000

200 300 000
> 300 000

6
6
2
4

°5
o 28 o 23

VALUE (R) ,.

o ... ,50 000" .,1 2
"" SO! -: 1<00 000 /1. 2.
100 200 000 { 0
200 ... 300 000 P D 0

:> 30.0 (:;wOO r 2
~ " }I

MEt)

2'

o 0

o
1
o
1

3 0
2
o
o
2,
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NO. OF TIMES
VALUE (R) MEt> ARB LIT

"
,

0 50 OOQ 0 13 23" ...
50 - 100 000 0 13 17

100 z, 200 000 " 6 12 13
ZOO ~ 300 000 7 18 12

> 300 0.00 1 15 7 o~
14 71 72j)~------~----~----~

is. ,Ar];)~trators,(' "/t
,~ u NO. OF TIMES

VAL.UE (It)
':';'.:'1i

o ....". 50 000
50"/"':- ,,[00 000

100" 200 000
200' 300 000

). 300 .000

17 31 ~
25 16 3
19 40 c 3
20 21 7
6 '36 G 11.

,

rj

o

1\"26 ))

(I 91 I _ \\

'l'ha £0110w1119 talfle is p,?C,t.iosed a's a iatpmnaey" .showing whi't'!h
o - '_ t) c'.-J

"

disrrute settlirlg procedure$ were used the :most in, the diffe3;'ent
t,

vafueo cate~o,~ie$•
i' _-.""1:..~7 ' l,)

(whe,t'El ,M: rfiftedi\i,\'c~on,"~'==: arbitratio£( L ':; l.i.:Ciga;tion)
1i

c.

o \:v
D1SPUTE SEl.T!t:tNGMETHOO COMPARED TO.SIZE OF.CtA

c,.,'.: .. ,

!J "

{)... 50 0110
SO ...100 000

100 ':0.. '.200 (1)0
"200 ~'300 000

:> 300 000

o
l'.:IM./L
A'

(:,~

A
A
.A
A
A {KI

M
A
M
La
Is

...
MIL

o

(NOTE:; Qnly the highest v8:1ues"are reflected he~~) •,,,,~

a
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()

This tabls'does not prove that c:tny of the methods are prefe:ered.

Howeve;r:'it do~s show for building contract9rs, architects and
()

ar9i.trator~~""thff. arbitration is. a commonlyused method thxough
the value of. the dispute Cla.tag-ories. The ,frequent use ,of

" ." . . () ...... rj

mediation is" limited somewhat to the civil engineering
" .' .' lif:r.ate'tnity. The attorney :t'~spon,$e, as it is too low, cannot be

ta.k.an as repreSGn~~tiV$' but, tl,te table shows that "a-t;~9rneys,are
(i/_. ~. . .

more of:en invol~l'e!i in 1\t~9ation for disputes le~~~--~hanR200

000, a'ii)darbit.t'ation for dis9utes above R200 000.~,

o

\)

,t

sy' util!.zin9',.1j:his data" and c()l,lating it with the :r.:ating'questio~1's c
,: . n' _' ':;,\:; . '.•I,

in Secti~n 2 ($>9' a;a\ "it .is P9('{ic!rble to consider whethE:!ir
o . ':;'.,';_).:.. {I'I

arbit.t:a.tio:n i~ a~fed'ted by t~~ {"size (ti~ the claim.

o

a) Negl1. g¢lt;/e,",.,...
... COf!J.t:r:atff{tor
..." Ar?:11d t;fi)ctl1!Jng!nssr

}». VarJ.lJ. t::i. (>l'J.fiJ . ~j , :'

C). I~te.rJ?Jt'etatlJqll ot Qon'traa*
d)' f1!ime ~ d~J.!JYs.. .,
$). $ub-c::Qmttr~rrb()rs
t) cert.Jt.icate
sr) Other (pJ.ea,g.e,$pec1.fy)

o

Q

o

4[ • ':to :. '. .. ct :0-,. • .. __ '.., .- ~ ., •. \t '" .• '" 4". , ,I\, il .,

-·)·r:." ........ ' .. ,,~ iIII" iii .••••. ._ ft ' .. ', ._,'. "A CJ

j)

D
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(c'

~he pu:r:PO$9"o$thia question was to,£ind the primary t'easons forc~:~~~»under each \bf the dispute ;/se~tling ,methods. Respondents

were 'asKed ~o ti,.9k, the ap_propria.tG :bo~. The following tables give
> "'" ,,<,"

a pe:r:centage breakdown of the cause of ·'dispute.Pfp;r' eabh sample .
•? . if" c: '(, Ii; "

'CAtJS:SOF DISPUTE COMPARED TO SETTLING METHOD'(SAMJ?

1• Building Con:t;aotors.
~

MED

20 ()"
1 17

~'13 11
21 11
13 22
,))1.3 " I 11

,'l,i' 0 11
7 17

'100 I' 100

12.5
12.5
o

1'2.5
12.5
12.5
o

37.5
100

(';

o

c

Q

23.8
9.5

19
9·!t19s, 5
4ft?4.1

'ARB LIT

o
~,

!J MED

15
12
1616
12
lG'"
4
8

16.6
g.~

~5 "B.3
B.38.3

16'.(ia.3

"
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CAUSE
~',

MED ARB LIT

CONTR. NEGLIGENCE
ARCH/ENG N$GLIGENCE
VAAIA!I'IONS
INTEl=t.PRE'I'AT!ON
TIME/OELAYSStlB...'CONlJ.'lU\.CT$~SCERTI.E'ICA2?E
OTHER

o
15
23
2620
8.8
o
5.8

5
15 15
3.0 20
20 25
15 10
10 20
5 0
o 5.. ,

4: • Civil CO.nsultants

100'

CAUSE MEO

CbNTR~ NEGLIGENCEARCH/ENG NEGl,JI~ENCEVAAIATIONS
IN'l'ERPRETATION
TIMElpELAYS
SU:a ...C6NTRACTOR$·
CERlieIFlCATE
OTl-lER

12.5
o '-'.

1?:_)."."
31~:D
31.3
6.3
oo

100

LIT j

100

ARB
15 11
20 w 33
10 2225 0
15 11
15 " 11
Q 0o !I 11

100 100

CAUSE
CON'l:'R •. NEGL:t:GEN~.nON/ENG NEGL:tGlllNCE

j VAa,IA'l(ltONS .'
\:1 ;X:N~~l?RETATION
'JJIMllllOl!ilAys
$U:a,,,CON'l'RAClJ'ORS
C:nBV!IF:tCATEOTHlllR

c

MED
o

12.5
12.5
"25
25;
:1,.2 .. 5
o

12.\5

. ARB
13.313.s,
3.3.3
20
?,6.6
n
G.6
tL6

20
..15
2010
20
" 5o
10

100 10011 100

_f)

Cl
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I

o

I~AUSl!l MElD ARB LIT
CONTR. NEGLXG~NCE
ARCH/ENG NEGt.IGENCEl
VA'R:rATIO~lS iX:Wl'ERl?RE'I'A'I'!ON
T!ME/DElJAYS
sUa ....CO:NTRACTORS
CERTIFICATE
OTHER

9.3 12.1
2.3 9.7

16.",3 7.3
23<~<l:., :2.,2
23.2 " L2
16.3 7.3
4.6 9.7
4.6 " '9·.1

100 100

14.8
18.5
24.8
26
7.4
11.1
a
7.4

100

(/

The following t~ble represents a S\ln1llta.:ey ,of the previous;, taple

giving tbe highest cause of dispute for each sampl~'s dispuie
I} '\

'settlipg ;,m9chanis:m:

Table 10 1/
iJ
Ii

-:._,,-,

s~y gAU.9.~ OF_.t?ISl?UTE,

c.)

MEDIATION

Inter!?
.AIE Neglig ..
Con·t~•Negl!g

" Btrlt.P!NG CONi,f.'R.~CHIWEC[' i

crv .CON'l'R.
CXV. CONS.
A'l!TOR.Nl1!tS
ARB!TR.A.TI ONS

Interp
Contr. Neglig

(,)0

Interp,
Interp/.Pela.¥s;J:ntex;p/PelaY$
Interp/Pelays

.'

DelaysVar/Interp.1
Cgnt •Negf'Sub'"

c Cont
Var:£nter-p

D~la; '\'POlay).,...~rp:tnterpIOe.1.ays
,;

W1!:mttE : :tnterp
Contr.Neg~ig
AlE .').~gli<JDelays
Var
Other

:== Inte:rpreta~i.on 'of tha'c('.)nt:ract
>= Negligenoe on cont:racl'tor'S behalf
#l Ne9'ligenc,~ on aroh! tep;c/ eng,:!..t?Jaerr S
':;: *:c.ime lost (delays) " //"
c>;:: F\\1'ariations .
==\>ut.her "

behalf

tt!hos.e ''(;:a\lS$S listed 'Under' IIOtlter",taken from all the resp0t;\d$nts
i, [/

ino"lu~le; supplier's defeotive m~t~rialst sUl?plia:rts cession

c

II ',)

dispute, disho~o:rad guarantee; changed conditions of contract,
c\

flood damage, and sub soil condit:4)\ons.
~/

o
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From the aforementioned table we are able to deduce that the most
f:t:equent cause of disputE!s in. lllediatiol'l is the interpreta:cion of

the con:t:r:act. For arbitration the Gau.ses are shared predominal1.tly

Py .interpret~tion and delays. Whe:re~sl for litigat.ion,
intel.l:.,retat.i0rz and negligenoe play_ a role.

From the analysis of h~ four questions-in th.is seqtion '('le

following can ~$ .int.
'lo

1 0

1. The most pred~1nantlY used contracts in rna co~stru.ction

industry arl?!) t~e Build1ng Contraot (BIFSzf/, and the Civilo ,(
if

I 'IEngineering C, tract (GeB 1982). '"

7. In te~s of ~spute set~~ing mech1?ismS, the building contract
is the Clontract that ,attorn~fsIiand arb5.trators are mOSt

if 0;1
f:;.. .. .HJi

predominantly ;involved in -t: ':,'\

3. A higb proportj.qX'l.. of respondents use litigation, thus, baead
,-'\ .. ", " , )

,,<"; 4 t,h$ :fact that specific olauses .are included for mediation
~ / D

\::> 'j' '~1J5~}b~trationl it could be deduc~d that litigation is b~iin9'
~;~,,~/') Jl~)\_"_' _ _ j"

sped'ificalJy aqX:QQd ion as a dieput19 settling mechanism foi-
l)

$:$~ttling COl).stx;ucti<;m disputes •
c-,



/1'

Q

4. 'rhe size of" claita does not necessarily preclude mediation or

arbitration, arbitrat;ton has peen used' ~h~01l9hthe Value

range !to .... 300 0000 and abo,VEh(This does however not i?'pJ.y

that it is suC!cea$:Eulas a dispute settling mechanism \.ri' this
.'; () \-:;;',-, ',' " _- "', ,',

I)

5 • :aa.s~don '~he f) resul ts the primacy caUSE;1Sof tiisput.es q_a,n be ",
I~ ,\ ......_

, 9~nerally be n6.rrowQddow to int.erpretation of'( ccntracts t

(("'laY$ ani..'. :n:egl.ig~nceby the ncont;aotor.

\~I

o

\)

o C!
o

~-==
'':l

o

o

o

'\)
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~ectipn. :2 MEDIATION vS ARBITRA~ION vs LITIGATION---'.~ .... _--- -_-_-- -----~

Thi~ seotion Wi'lsdivided. into three sepi'lrate sUb-seotions. The

questions ..are identioal for arbitrat.ion and mediation. However
":for lit.igation oe:ct.ain questions t(tat were considered

llunethicall1inri;tetms of theil:' lmplicati9 ..,nSf ia. Qualificatian
(b,-:!-'

of a, Judge and ';:Fairness Qf Oecis:i;'onfor litigat.ion, were omi.tt..ed.

(\ "
~hEtquestions gave the respandents the opport.unit.y, based an

tha'ir experience to. rat~ the different disput.e settling

"mechanisms in te:r:msof speed and quality of a:wardldecision. (J

"Respondents were fux"ther aek~d to e~'Pre~~thei~ opinion

r.l

"concerning the eaonomic viabj.;.il.ity of each mechanism. The main

purp8se of this section was to COll'fparethe three systems with a

view to r~ti~9 each of them in terms of sp,~e,sl,cast' and fairness
~-..,'

"of deoisian (in the eyes of the respondent:.s).

'the two problem (l'u~:~rtion~\in this sedtion are tl}ose refa:r::r:ing"to.
I'

" . ... - - "fairne?$$ 9f decision cmd ':\predie'\;ah}lity of resu:t t. The as.peot of
t' "~i) r. o

~i)tirne,s o;f deciSion, ~hich refers to, ~hethttr the respandent :found

the decisio:6;;,"fair", is a subjective \~es;'tio~l that could be
,ij iI . " . •

misinterpreted oX'otche response biased., 99.. if the respo~dtSlnt'lost
0' 0 ~ .

the case,. rU.r:the:r.rooretuP:r;ediC'tabJ.l1.tyof Result" can also be
(I

taken thr~Ug~ variouelint.;rpretat,t~'Ps t hut, in this case .~t wasn
C1'SS.U!n(iiH'j that' the respond~~ts vie'Wedit as hpw accurately 'they were

{] \, .

able \0 prediot the resu.l,.t ~~ t)J.eaward/d~c·ision given.

t;



The rating questions are analyzed according to the spread o~
"

ratings for each question i.e. only those boxes.with the hi9h~st
response were considered. The analySis.p£ this section is
undertaken on a question by question basis, ie. the questions

(_I.

; for eaoh of the meohanism are linked, to aJ.,1ow.for comparison.

§ection 2
Qp.e~!'tiQn1(a)

\I"

J.. !Jasti

a) ri'o y;U see medJ.61t;lalllarbitrat1.anl1.'J.tJ.J~tJ~·'.m
economic m~all$J 0:1.'.:t:esolv:£lig a dlepute?

. CJ

q. . 0'fhtJquestion referred to wh~t:\er respondents found the,~,??

r,~eOhal'l.iSms to be an eoC'no:micmean. of dispute $(,f)t'~l~n\ent.•
(}'~" \~., . . .' 0 . .... ", . ::!

The following t.ables give the i:~sult~ obtainsd fl:cnfeach of

the ..sampled respondents ••

"DuE 11..
i:

SAMPLE
J:.JAME RESUIll' MED ,ARB

''::::.''~

aUILpl!1ks YES 50~a 41. '7
NO a.3 25 • a

"ARCHITECTS YES 3a .5 76 .9 (l
NO

,1\
*1 • ., 7.7

CIV.CONT YES 75 ·0 30. aNO 20.a .15.0
o

~
CIV.CON.S YES 30, .\6 15 • 4NO 1,~7 30 ·8(J

ARB I'!' YES as 7 92.9
/)0 NO 14.3 7 1"

A~TOR YES 14.3 57.1
,NO 14 • 3 14.3

,..._------_ ..---...,,---,---..---"'...;....---_._-......,
16.041.7
23.17G.9
\~O. 045.0
15.4
30.8
21 •.4
57..1
42.9
14.3

II
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Waere ~lls do not equal 100%, the difference is attributed

to "undecidad 6pinion" and. has not been included in the

analysis.

Front the aforem~ntioned tabulation it La possible to deduoe

the following :

1. Mediation ie conside:t'ed an econcmd,c means,of s[i)lving
c:dllsputes by all parties in the construotion indust:cy

exoept by attorneys. Fux-ther inspection shows that civil
en9i~ee~ing ~ontractor8 and.a~~itr.atorsare largely in
farvour of m<adiat!onas a dispute settling mechanism.

,7) It would however have bElen expected that more civil

engineering' consultants would hays agreed on mediation as
o an economic :meansof solving disputes. 'l'heunexpected

r»

:result J.n this gusstlOti. could be attributed to some
:l:'espond~ntshaving had experience in all three )?l:'ocesseS

• \ ':!

?o'1hich.t. iss:l.bly led to comparative reasoning instead of
.,'-'objective lZea$oni~,g.

(1 . ..... "ofaX-bitl:atiotl:.ias an economic means of disputE!
n

sattlement.
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",That a large majority of arbitr~tors fa.vou.r a:.c:bitration
is to be expected as it is unlikely that they would be

objectively c~itical of their own system. Based on the
resultf$•.it can .be seen that architects favour arbitration

as an economicmeans of resolvinq a dJ$putEt~
Surprisingly, a majoritl1: of (ittorneys favour arbitration

/' ,.>

as being economi·<f~

3. Li tiga ti?ol1ois not t based on these results r; cons i.dered an

economic Ineans of settling dispute.s, save lby attorneys.

!t should b~ noted. howeve:t that th. SUPpol;tfor
litigatiop given py the attorneys was expected.

The overall analYSlis, based <:111 a majQx:'ity favouring each

syst.em., shows the following; (jud9ll1entJ~t,~
,;,~

Mediation

Arbitration

• ll\avol;1~edon eoonomic grounds by 6 sru.nples,fI

: Favoured on economic g'rounds by 5 santPles
:Favoured on economic grQunds by 1 sampleLitigation

;J

Thus we can deduce that mediation .and arbitx;oation are
"

preferred to litigation as baing- e.aonomic means of d.ispu,te
~'

.t'$solution.
o

(;:::

II,

o



.§lccti.on :2

QuestioTh.2Ca) Speec;i,

a.)T.imEt)!fro.m ..Wh. en dispute lodgedr; " ;., y' '1
to t;il~ of :first hearing. L~~4wks J4 ..10 Wk~1greater ~£lan 30 we.eks

This question asked respondents t.o give, basad Oll. their

experience I the time that passed frOm. the lodging" of the dispute
c

to the first. heari:nq" The respondents \tlera asked to tick the

appropri)!';"tebox ranging fxom .0';'"~ weeksI 4 - 10 weeks and gxeater

than :to weeks. Based on these "results it is possible to asaeas

which systellt has the lowest wait'ing pel1:'iod;ie. as a reflection of

the efficiency of px;ocedure and availability 6f the respective

thitd part,!(:

~he following table te£l.e~ts the r,~ponses for each of the samples
for the time to first hearing :

T!ME TO JrIR~T·H~r:NG
'. (% b:r:eakdown of response)

SAMPLE
NAME

MECHANISM
WEElS MEO ARB

BUILDERS o 4
4 :to ">10

50.0
50.0
o

33.3
22.2
44.4

a
o

100
ARCHITEC'l'S o ... 4 .

"4 - 10>10
16.6
66.6
1.6.6

o
28.5
71.4

'0
16.6
8S.3

CIV.CON'!' o 4
4 10
>10

7.6
46~1
46~1

o
15.0
25.0

o
8.3
91.6

C:r.V.CONS o 4
4 10
>16

o
33.3
66.6

o
40.0
GO'.O

20.0o
80.0



1:0
o

SAMPLENAME
o 4
4 10
>10

MECHANISM

ARBIT 22.2
66.6
11.1

LIT
o

o
30.3
63.6

o
o

laC

WEEKS MED

0-4
4 - 10>10

o[lao
o

o
o

100

o
o

100

From the results' it .appeaJ::$that the .majority of cases

settled by mediation required less than 10 weeks from

initiation of the aotion t9 the first hearing since the sum
crt the firE,t·t two 0(911$ is 9reat~r :han 50% for all except

the civil engineering consultants,

crhe.results for at'bitration ~re not as clear cut but it
appears that ar~it:ratJ.on action generally takes less than 10

i""P) :-;

IiWEasks. Uowe"1e:ra high ~;roportion of respondents experienoed
~?) ,.c.

that at least 10 weeks will elal1se before the :fi:tst hearing_
There is a lo'?ftequency for litiga:tion commencingunder 10
weeks. Generally, based on this data, time to first hearing
for" litigation will ~:xceed;'10 weeks. ThiS oo:r;responds with

expectations expressed in the literature aurvey.
"

In terms 0.£ the above data the:r;a is a definite case for
,il

using med.iation :before a:r;l:)itratio111 and arbitration before

litigation', if the time to fil;st hearing is important. It
should be noted that building oontractors; a:r:bitrator$ and

at.torneys,. (although the last is not necess~;t'ilY\~
. ,.

:representative response), agreed r;l.nanimou:slythat l.itigation

time to first hea;ring is exp~ptl£td to exceed 10 w~eks.



-89-

1.
Summa!X Expected Time. To. F!rat ...l:!earing

Mediation Range 0 - 10 weeks
Arbitra.tion Range 4: ... greater than 10 weeks
Litigajl'~ : Range ~ qreate~ than 10 weekS

2.
3.

section 2

QP.estion 2Jb) Speed of Hearing:

b) Speed of actual bear~ng

This question asked .respondents to rate the spel3d of.hearing for
I

each mechanism between five ava.ilap,l13ohoices ranqing from Excellent
'<:-.

to Very Poor. Whe a.nalysis,(is based on the spread of the data for
each categocy. 'l'he follOwing tabll3 gives the results for each

\

m..ch<l.nism,

\I' ,,~ TABLE 13

1. ~d[tati!;lJl
o

MEQ1m.w:t$M. CQMPARED' TO SPEED OF _HID\:R!NG

~peed tit; Hea;:ing
C~-------~--~~--~.~~----...._~--~---~--------~--'----_~I~:'f .:Po'QR

BUIliPE:R$
ARCHITECTSCIV.CONTC:CV.CONS
ARB I '!'
AIJ.:'TOR

','

14. 'I, 7'1. 4
20.0 60.0
3l.5 42.1
20.0 2,0.0
25.0 GIL 6o ioo , 0

9.S 13.6

o
o\,\

1{l.5
20.0
o
c

FAIR. POPR
14.1o I}

Q 5.2
20.0o
o

o20.0
10.5
20.08.3
I)

60.0. '.'
1.8 ..5AVERAGE

'ii.

l

From this table we can see that a.majority spread for
mediation lies" in the IIGoodn r.at.ing.
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SAMPLE NAME . I ElCELL GOOD FAIR POOR V. POOR~----------~--~----~-------=M~~----~----=-~~------9BUILPBRS" 0 50 •0 '" 25. 6 0 25. 0
ARCH'XWECTS 10.0 40.0 '40.0 0 10.0
C,7:V.COl~T 22.2 33.3 22.•2 22.2 . 0
Cl:V.CONS 0 40.0 0 40.0 20 •.0ARB IT 14.3 50.0 28.5 7.1 0
A'1!TOR 0 60 • 0 40 • O. 0 0

AVERAGE 7.8
.. .'

45.5 25.9 11.5 9'~2
o

Thus for arbitrattbn the range for hearing speed is
Dbetween II Good If and If Fair" •

EXCELL GOOD FAIR POOR V.POOR
:aUl:LOER.S" ARCHITECTS
CIV. COlllT
CIV.CONS

cs ARB!T
;ATTOR

o
'0
o

16.6
o
o

o
o

23.1
3.6.6
9.1

40.0

66.6
66.6
.:1.5 •• 4
o

27.3
20.0

16.6
33.3
30.716.6
54.5
40.0

16.6
o

30.7
50.0
9.1
o

14.8 3.2.6 I' 31.9 17.7
\)

For litiqation the speed of hearing ::ating tend,s to be
v

the IIFair II to IIPoor n .range.

"The data for (~these and other tables is skewed by the zero
, responsaa. mhis ~s one of the problems expeeted when

I)"

sampling is}lnderta.kell using a representative population.

'l'hedata, fOl: the pu:eposes of this ~esea:)::'chiis howaver
viewed asc' b.;irL'.:!,;;:epresentative.
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Ou~stion.2(c)

0) Speed of decision.
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Speed of Decision

This quest.ion "aimed to find how the respondents rated the
speed of decision by the thi~d party deciding ,the dispute.
'1!h~\.t'at:lngsystem is the same as for the p;revious queetion.

1. t!egiation
-~

c

MECHANISM.COMl?ARED 'l'Q SPEED OF D~CISION
~peed of_PSlcision

POOR V.l?OOR.,:
au:tLPEi~s 16.6 66.6 . 0
AACHI'I'ECTS 20.0 40.0 40.0
CIV. CONT 2.t .1 4,7 • 3 21.,:1.
CIV.CONS 60.0 o 40.0
A'RBIT II 7.6 84.6 7 • 6
,A'lITOR 0 100 0

Q

o
o
5~2o
oo

16.6
o
5.2
oo
o

For mediation speed of decielon tends to be in theC/"
II Excellent It to ItGood" range ..

!j

2. A:rbi t.ration

EXCSLL 1',.... GOOD FAIR

c:

BUILDERS
AaCIU'I'ECarS· .
CIV ..CON'I'
CIV.CONS c C

MBlT
,A'l'IJ!OR

o
11_1
11.1
25.0o
20.0

37.5
44.4
,44.4
25.0
57.1.
80.0

37.5
33.3
2~L2
.,0
35.7
a

o 25.0
o 11.1
11.1 11.1
50.0 0
7..1 0
o 0

7.848.111.2 21.4 11.3

.



For arbitration th.e s.peed of decision tends· to ,.be
if'in the

IIGpod."to ":e'airu range.

o

£S ~ Litigation Speed of.Decision

~S~AM__P_LmE_N_AM__E_'~_E~XC_E_L_L_~__G_OO_O_~ FA_'_IR_~~~P_O_O_R__ a+ v.P~O~~
BttttOE!<S(j 16.6 16.6 G6.$ ii, 0 0 y~-'~-~r-~-=~
ARCHITECTS o 0 0 50.0 0 50.0 '---<_
CIV.CON'l! 15.3 1.6 38 •.4 15.3 23.1
CIV.CONS 20.0" ao .o 20.0 0 40.0
ARBtT 0 0 4.5.4 4.:§. 4 9.2
A'l'TOR. 2 a •0 40 •0 ,~ 0 •0 0 0

AVERAGE 1J. • 9 14 •0 {3 • t1 10. 1 20 •3~ ~ __ ~ ~ __•.· ~~ ~,,~ __c ~ ~

'917 litigation speeo.of decision tend.s to be in the

lIll'a!.r:"ran9'e~ however it sh.ould be noted that the!:e was a
(2

r,relatively high response of liVery POO;CIl.

~, 0
CJ

Section 2 "

(~

.Qlla+ific§;t:i_on of Thi;g Pat·r~

(Ju,l.tJ.J.f.tcllt;lon of H~~rator
" \ c.:tms question aimed to f.iti.d what X:4t..i.ng the :respondents r who have had

EJt:ce.llsn t

tS
o

exper;hulce with the systems r gave the qu,alification of mediators and

arbitrators

~\
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This question was not applied to litigation as, for the
purpose of this ~esearchl it was considered to be unethioal
to question a. JUdge's. qualification. Th~, qualificatiC":,

/_( I",,!

question is aimed at,:media1;ors and arbitrators as th,e level
of form.al edueation required is less than what is-needed to
act as a Jy.dge. The follow.il.ltgtable shows the respondents
(.;pinions :

TABLE 15

1" Mediat~on
QUALIFICATIONS OF THtRD:, :PAR.TY

Qualification of Mediatnr

~------~'~--------T-------T'----~~r-'------~~----~.S~PLE NAME EXCELL GOOD FAIR POOR V.POOR~----------~--~~~------~------~--~--~---BUILDERS 0 80.0 20.0 . 0 0
AaCHITEC't'S ....•. 2.5.0 SO. 0 25.0 0 0
crv.cose i' 31.5 4'7.3 15.7 5 ..2 0
C.!'l"C:ONS "0 80.0 :20.0 0 0
A.RSIT D « ·~·.20.0 SO.O 30.0 () 0 a \~
ATTOR Q 50 ..0 5P ,.I) 0 0..'

AVERAGl!l () ,+2.7u,n_. (/ 59.5 26.7 O.B 1 0

The qualific~;tion of. mediators is seen to be in the
~>

\,. 'J2. Arbitravion Qtlalifica:.:tion of ArbitrAtor,

~--~-------~-----~--r----~--~-------T-r------~>~----~SAM:PL,$ NAt-IE" E:XCELr~ GOOD FAIR POOR V". POQR

42. a '
55.544.475.0
72·.1
60.0

c. lat1XLDERS
AACH:tT.lSC'l'S
CIV.CONIJ:\CIV.CONS
ARl3I'l'
Ate'l'OR

14.2
22 ..2
33,,3

<>9.0
20.0

5tL4

28.5
22.2
22.2
25.0
9.0

;10 .•0

o
., 0
o
o
9·8o

14.2
o
oo
o
I)

16.4 21.1..

,.

The qualification of arbit;rators is seen to be in the!1

()
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.Only buildi:"g contractors and a.rbit:r:ators :r.:'espol'ldec!.in the

"Poor" to "Very Poor" range. A point: of interest is the 9%
representa.:l.d..cJ11. in the "poor" l~ange for arbitrators which

shows that nomearbitrators a.re of the opinion that

arbitrators are !':'odl.:lyqua.lified.
Section 2

gue§t;i:2!l3J)J).

AWt.J,rg

Eai:gless d.£ 12ecisi2n

V.Poo.,t;

"0
It: mt!st.be acknowledged that pa:r:tiea whohad deCisions in favour of

',.......'

"thei,t; opponents in a dispute are UJteJy to be biased against that

syatem and hence are expected to ratQ the fairness of award lower

than those whohad henefittAd from the awards, ie. some form of

stlbjacrtivity is likely. ruhe IIFairnesH~of Decision" :refers morGto a
".'

C""'" third party ma,kin.gan unjulatifiable decision or a compromise

decision ...wh;~chcould .be ~onsidered an unfai:r decision. The

questi,on was .again not asked for l.itigation baaed on et~~ical

grounds. The following tal:le shows thQ respondents opinions:

WMIrE .l§, WB~UJJSSQF ,l2iG.mw:
1. ~..9:li~t~on lSJ:~;£n~!~.§of. Q~'\~;i,.2!l

14.220 •.022.2
60.0
27.,3
50.0
32.3

14.2 0o 0is. 6 I, 0o 0
o 0

50.0 0
13.4 0

o



(I

"Good" ;~I"Falr" range, however there is quite a high;~,_:;

response ·of "]?oorll especially for the attorneys.

2. Arb!tratJ.on Fairness of Deci~

SAMPLE NAME POOR, ( V.POOR

BUILDERS
ARC.a:tWECTS
CIV.CONWCIV •.CONS
A!{B:t~ATTOR

EXCELL
16.6
11.133.3o9.1
25.0

Goon
50.0
44~4
44.4
66.654.5
25.0

FA!R
15.6
44.4
11.3.o27.250.0

2.7

o
o11.1

33.3
9.1
o

16.6
o
o
ooo

24.8 B.9

rating as for mediation. A point cf concern is the high
"Very 1?oorll response :for building' contractors. Thes~

result.s do to some extent indicate that there may be
-~

ca~es of compromise or unjustifiable deci:sions by a

mediator or arbitrator.

~eotioll.,;..g_

QU9st;Lon 3(c)
Award

Presi.i-c!;ability ot··ResuJec

.F~4..t _,{?O:IO· ..

predictability of l:'esult has ~.nimportant function for the !l

parties. The main source of this predictability in litigation
is past casas that set soms form of precedence.. Unfortunately J

no l:'e9ordsare kept of mediation o:r:arbitratiol\ caSes. so no

1\ 'j

was. to establish ,whether, on a subjec'tive ba~i$, th€i\lreis still

SOnIe form, ~1predictabilityfol:' arbitration ",n,d meki.iatioiiand
how this compal:'ElSto litigation.

I)
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The following tables shoW' the reSiponse for this question:

"TABLE 17
1 •.Media'tion ,R;~_sjiotabilit.y,Of Result

PREDIC~ABILITY OF RESULT

37.,3

14.2
a

16.6
a

20.0
....a

V.POOR
..

!~~~~~:g~$
I C!V.CONT
. CIV.CONS1mBITATTOR

oJ
AVERAGE

14.2
a
8 .•3o10.0o
5.4

FA!RGOOD POOR

8.4

14.2
a
8.3
oo15.0'

12.0

28.550.0
41.6
60.0
40.a i'-"o

28.5
50.0
25.0
40.0
30.050.0

36.6

II

!t'h@ "predictability of Result" ~o.;,mediation is

oonsidered as I'Goodl!to f'Fairll even Ithough no precedence

e~ists. As expeoted attorneys dp It,otfavour mediation in

t~rxns of' the tlP~edictabil.j,ty of Resultll•

"
"0' 2• ~bit.r,i!.tion

Goon FAIR POOR

C)

V.POOR
a 42.S 28.5 14.2
0' 30.0 40.0 20.0
a 37.5 50.0 12.5o 35.0 25.Q 50.0
9.1 4S. 4: 3,6. 3 )' a
o 20.0 60.01/ 2.0.0

~A-~-E-RA-G-E-----i)~--~1-.-5~--~3-~-.4-~--~3~~.+---1-9-.-5~----$-.-5~~~----.------~------~------~----~--~-----.~------~

BU!LDERSARCHITECTS
C:X:V.CON$
CIV.CONS
AABI!t'
ATTOR

(!

14.2
10.0o
o
9.1o

(::, ;:: c',

"Prad ..l,· cta-vili" ty of Re$ul t,~I~fQr arbitration is- $.Qt~ ':tll')·''joet n . '0 '!or'-. IItI} " ~;,
u _ - __- _' -" 0 /' 0_,:1) 0 (j - Q 'Cl-' C' c \) !)

'. in tha lIGOQd'~ldl~O ~'Fairl1 r~nge"(however t:hGr~ is ~qme
o

o
'I

II



•

-96-

3. Litigation Predictabi1it~ of Resu1~

\,>-SAMPLE NAME EXCEItL GOOD FAIR ~OOR V.POOR
BUILDERS 0 33.4 50.0 16 • s 0
ARCHITECTS 0 0 25.0 50 ·0 25 • 0CIV.CONT 0 lt5 .6 25 .0 41·6 16 • 6CIV.t:ONS 0 16 .6 50 .0 16.6 16·6ARBI'l' 10.0 30 .0 40.•0 20.0 0
ATTOR. 0 40.0 60 .0 0 0

'. AVERA.GE 1.6 22.7 41 .6 24 •1 9 .7

IIpradictabilit:y of Result" for litigation is con~idered

"taitt''' with the range extending into "poort! and "Goodlf
•

C)

.$~c~,:on .2

The 'following sununa:cy table utilizes .,judgmental statistics It

\) .
to ''X.'ank the different mechanismsI in ·terms of which dispute

settling mechanism has the highest rating, under each of. the
" aspec:ts' conce:r:ning cost, time and award•.\it

(Where 1st ~ highest majority ; 3rd >::: lowest majorit~n.

TABLE 18 $~Y TABLE OF SEQTIQN a
~'.'•...------ .........---,--1, RA:NKING QRDER

MANAGEMENT ~---~~~--~;--~------~~
OBJECTIVES 1ST)! :aNP \3RO~--~.----------~~~~-'.----~~~~'~--~'_~--~'_------.., MEO AIm'~ ~.~. It;'!;W\\

MED ARB 'Li Ii:
M80 ARB :tIl'll
MED ARB LIT
,MED ARB
MED AIU~MED ARB

1.COST'~FFIC!ENT
2.TIME mti. FfRS~' REARING,~3.SPEED. OF ~~!NG D
4.SPEED·OF DktClSION.s.QUALIll'ICA'l'IO~OF THIRD PARTY
·6.FAIRNElSS OF DECISION
7.PREDIC'l'AE!LITY all' ~ESULT LIT



\1 ~e1~
\1
~i

Front the a:Eorementicmed t.abl~~ therefc:>re we can deduoe that

mecU-at:i.on and arbi't:!:oation are preferable to litigation In terms

of (lost and t.ime". !rlbS aspects of IIQualifioat.ion I' and' l11fairnes$ of

decision" must. be v:i.swed.separately, as the comparison is not
j.f' .~ \

simple,. ~he mediator I s qJ:x1:!.lifica~ions Ch~4' be judged based on hoW'
o

easily or well. they can aohieve an acceptable settlement.

'rna", arbitrator I~'quali:ficatijr:ms alsc: encompass the leg-a.laspect
and th~refore ffi:Lrness of del::lision will" be judged on both

,;, "

~he autho:r: ,4,oe$.' not suggest or imply to based on the 1nte:rp:retatic:'m
\J

of the :results that arbitrators<are less cljlified than
,] r~

mediators. ;: II
(\ . -

~bitrat;i.ol\

\1ilo

'0

. .'. '. . ,
!file ~estio~fS .in this sect. ron al:.'emo:rElspecific o~ arb!tration.

rile objeotive ba. fe. ,.,tt .•.•.to. fliCil:.•.OP!ni.pna on.. aer:.llin £~?~"1)lta~ ,
issues of arbitration and ff:)n (Jenoral questions 'of'G,arbit:r:atJ,on

~l:<l~" ''JII.l''\,IIinJl.l''!l$i~''or $~"1rtak~ ~ iii yes/~"·l>Uis ....ith A "

view to e9t~1~.hinq ltIIlj,frif,bB :,.Sd. on til\!! o;9Sp$"1;l. 'Ie OPiniQn:.

I o

a

(P

o



'~
v,

, \.

(/

c

QuestiOIl ...! Proceedings (YES(NQ)

ShQuld lu:b.i;t;ratiotl pr(.)(::eed.ir~lgsbe held back "unt.il the end I: '6"Tfl8· "j !A,":'''"'J' "
of .the ccmtriIfct? ..H'" _,I.lIV •

This question asked respond.ent.s whether proceedings should be
Q

held back uuti,l the snd of t.he contract. :By holding the'
I

arbitf~1J:.ion bai1ck disputes will stay unreaolved until the end.

/! ~lte fdiil.OWing ~able sUl1Ullarizest.he response received to this

question t
\\

~~----......~------------,--------------------------------------,
/;

lUlSPPN$~ BU!Ll) Mt'li C.cose C.CONS. ARB ATT AVE.
"",,"'''"'''''.. :ji.....N~-.:'__ ...... ~_"""""'_~ .. i..<~>~"""'.." -,.._oo,(."*_- __ ...,....__ -+-__ ~,_......._IIi!OI.

,P • . -I::

\:m/p 2~Lt) :17.3 11.1 33.3'\" 35.7 9 22.1
000

NO' 15.0 '72.1 8$.•.9 50.0 57.1 100 13.9
UNOREP:~Y 0" 0, 0 16.7 7.1 0 3.9

o
I)

o
'"

ql
17

o'

0 o

0

IJ

1.]

:c! 0

i.l{ ,j)

o

o

1/
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§jj!ction 3

Question 2 ,Qelaxs.· (YES/NO)

• Eased em the arbitration/s you have been involved in, have ~.'f1' .•·1:'OS·.'I~ uoJ.
::H.% experienced any unnecessary delays? .-';&1 _ ~V' _

:t£ YES, was Lt: primarily due to the :

J!f1b1.tra tor ~ •.
Ajtto.z.12eys .. · ·
Claiman tlRespr::mdent ......
/irJ.mlnistrative probletIlS .
Ot]1er (speCi £1") •••••••• n •• • ....• ..

tt'hisquestion askecd respondents whether they had experience~~ any
unneoessary delays during arbitration. It was expeoted that '~he

\1
\

interpretation of "unnecessary delays It will differ :from eampl~ to

sample as' attorneys will, for example, spend hours arguing ov~!t:'
something impOrtant ,-that may seem trivial to the client. tt'he

',,,:.l.imitatlons of this question in terms of differing
inte:rpretatir'm$ Of "unneoessary dellays II have been taken into
account in ti~atno de.fini te deductions are made. Whe following

'cable Sumnla:ci3ea. the response:

,YES 100 45.5 a8.9 100

SAMl?LES AS % o

()

.19.6

"1.5

RESPONSE eUILD pCR C.CONT C.CONS.
78.6 60.0 ?a.a
ARB ATT AVE.

1'he .}'.'~sponsefor this qUQstion $Shawl:!that the samp16l13 a'graa I with c
I, {l

othe exception of arohitects, that. there WEI:t!eunneoassary''deJ.ays
o

I.,

in t;,he arbit:';,:ations. a

o

o

o \\.
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The question asked the respondents to qUflli;£y their answe:rSby

indicat.ing which"facto:rs they attributed the delays to.

I:·

The"fol"lowing table lists the fact,ors and sununarizes the data for

those that answered tins"

.SAMPLES AS~__--~------~~----~~~~~--------~--------r----~--~
10 RElSPONS\,}'!! BUILD M\',tT C.CONT

j~ L~~~~

:AlU3IT 12.5 7.1"l8.3AW'l'Oa c, 31.5 42 8 ,'\_ 41 {)
Cl.tA:t1OiN'l'/~ES:P. 37 • .5 ;~ :.•·.7..

2
··.••.."~)3.~:.3

3
•...

AtlMIN 12.5..1.';t 0

OTl:!li!R 0 0 J/ 8 • .'3

10.050.030.010.0O~·

o52.6
3G~8
laO'S
o

a
25.0
75.0o
o

100 100100

o

o

This table Showsthat the ma.:)or.tty.of respondents, with the
\\. 0

0.

<exception .,of a.ttorneyt.l, \indicated. that attorneys were the mailL
Q

o
"

Front tli,'! attorneyS sider a majority c::lai.med .that delays were"

o ®usad b~'the elahial\ts Or respond.entla., which may be at;tribu.ted

".,to various ..factors I eq. de:lays oaused by either of tll.e parties
b ,~,, ."\ . ,) l' •

"\ll<?t }avihq' ai\~~quate in~o:crn8:c,iQnt, One l:ould. l*;-g'ue that the
\~J .• i~~, "'~'" 1~~_; _ " '".~, ,_' _ ~c~, '", ' __ " ",0

~:tt.o.l':nay :t:Q·spti~,se i$ lntenu'$d· :tQs~-d,ivQr'tt oz:oit:tetisn{ from ~ t}

.~ ')\ (\i' 0 a <0'- (! ,f" ()
themsfltlvefS. ;(I \. , ",,' "

o

c o ()

o

Q
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Award .,Time t.imit (YESINO 1

3. An arb:ltra'(;or usually has to"'make h1.s award within 4 .months,
however, an extension of time may'be appJied tor. DO you agree
that: t~'lese,extensions of tims should be allowed? \' i""""""";"""_"---'

YES NO

,1,) Should the atAA!;;;d tlms li..'1lit: be en.io1:(t;edi mQre s'tri.atly'l YICSNO
ii) SJ~otil.,~ the Act b~ ab.anged uo aocctrlJnod¢,lte th.ts? 1/ YES NO

\.<",.' ,
;:)

~
'1'his (jlUEI$tionexplained to the l:'espondents that an cu:bit:cator is

" bouna bY' statute t.o make hie awa.rd wit.hin 4 months. TAle may
,. n

nowe""er be ElJlttended.J mha questioI\ was di\"!d.ed into three Sl.l}:)

qUE:ilst.itnls. 1JJhe first paxt of the cJuestion aske4"y,rhether
, ... ~

(13 c' -,

r,e$1iondah~s a~~\Ja that exteJ).siop.s. of time shoulQ. be all:owed. 'rhe
q.. . . ',j

£,ol.low!hg tabla shows t.he' r~sults t C)
, \'1

(I

Q

// 'fats
I(
('NO

,,'i' NO RE.P34Y
(;) n

" c

RESPONSE BUILD ARCH C. CONT 'C. CONS.. ,\ ARB ATT AVE.

o
"100

~ 0,

la.2
63.~
l\~.)

11.1
a8.9
o

2~.6
o

o
1.00

o

2S.1
69.1
5.S

,> "

/ \".Q

o
~

,\ 0

o

0: () 0 Il..~

\)·0

o or;
I'

a

o 0

o

(I

\',
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Front the"afo:rernentioned table it, can be dedu.ced·that building
contraotor~ I arohi tects r civil engineering cont.;rac·co3:sand
attOrneys Oppose time e~tenaions. A:cbj,trators and civil
engineering contractors do ,not oppose the time extension. The
possible 'reasons for the difference can be attributed to
d~:ff~rent experienoes. pertaining, t.o time' extension.

iJ:lie second part qu.~stion; (i); asked whether the time l.iJnit
ahQuld be enforced moJ.;s st.ri9t1y. 'I'hiS~uestion .aimed to find

.t:J

whether arbitrators should be stricter" in enforcing t.he time
o

limit. 'l'he following table shows the reSu.lta :
o D. 9~

.STlugr.rlR. ENFORC~~T OF "'rIME ~f

NQ 0
!

NO !tIlt!.! J 0

"SAMPLES AS % o

.
RESPONSE 0 BtIXLO ARCH C. CONT C. CONS.

,"12.1

18.,,2

9.1

a8.9
11.1

50.0
o

50.0

ME AT'!' AVE •
\'28 • 6 80 • 0 TO • 0

71. • 4 20 .•0 20 ·1
0 " 0 9 • 8o

Q

D
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A lllajQJ;'i ty ,,0£ respondents :believe th~~ time ·l:ilnit$, set in the

A:l:'bi:l::.ration Act, should be enforced more s.triotly. This maybe;as

a r~sult of arbitrators being hesitant to impose a rule t.hat the
Ii

"parties :,Q.ol?0t agree t.o., However,based,.on the response to· th,is
::::,"::>

question,

~).e.

//

arbitrators should :be stricter when enforcing this

o

t!'he third part of the quest~on; (ii )1 asked respondents whe.thet'

the Arbi tratiotl. Act should be changed to accommodate· str.i,cteri . . .. \~

enforcement of the time limit. 'l'he res'l.llts are data.iled lit the

followinq t~ble :

TABLE 24

RESPONSE BUI!.,O ARCH C ICONT C·.CONS.

o

66.7
33.3
o

50.0
o

50.0

ARB ATT A\r,E .
14.3 60• 0 55 .5
Bs.7 40.0 31 • 6

0 0 12 • B

YES
NO

NO REPLY

B7.5 ,54.5

3.2.5 18.2
o

2"1.3

'l'he response for this question sho~7sthat a. ~ajority of the

l:'espondentsf besides (~~b.ttra.tors'~would like to See the

A'tbitration Aot Ohanged. However, the opinions

ne", legislation is som~what divided and a mere

justify such. a d:r:aatio a'cep.

o
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Quest;Lon 4, '~1rOned.ll.wa.. <1

"4. Should an a;rb.it:il~" !11Wil a ;r"'''''011ed it...,JtrdP
It YeS, J-/ ;~

c p

:1) shQuJ..dihe award'be published?
:11.) Should the general public ,~'fJaveacq~ss to the award?
i.ii) S.llouldthe~u~reasoned awards act, t:J.f/1?l:ecedence £0J:

:future cases? (ie. as per court of a law)
iv) Should the reasoned award ~~ a basis tor appeal?

"YES NO
YES NO

'!tE.9.NO
Y;ESNO
'I

Onecof th$. diffel1e:n.ces bElt~;een a:r:bitt'Cltion, and that of medi.ation

a1\tdl.$tigation ia th~t 'arbi.tl:'ato:r:s" do \\'not ha:tre to 9ivJ Cl reasoned
l.

award., unless :r:equiredDby the pa.:r.:tias#t.rhe purpose of this

°question was to :find whether :r:eapondfnts "{ould prefer reasons for~j: G

the .award to be stated and', if YESt aubSJ~quently how it should be
, ,", II '

har~d,lsd. 'I'he following table shows the .response fot"'zi;J:lfoquest:.iQn

on~the statement of tha reasons for award:}.'

~,--------~--------~-----------------~--,~----------~---~
YES

ARB AT'!' AVm.
"

83.7
16.2
o

RESPONSE BUltO MCa ".C •CONT C•CONS.

(ll~1.5 81.8

12.5.. 18. ~

SAMPLESAS %

NO
100 If;

,ijo j"
"). }'

50.0 100

o 0

a
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;:/J \) II
'l'he ,results showth~t :cespql?;dentij axe ;j.n"favour of, reasons ,;for

award .. Int.erest.i.ngly 50% of ~~bitratot:s are also in favour of

this.

J"';

The following questions aime~!to find whether :r:es~bden'ts sougpt

the statement of the reasons to alloW' for "appeal" inyf'he
/"

a:d:)it:cation p:cocess.

RESPONSE
37.5
50.0
12.5

(!

;)

II

AWARD TO BE PUB!.! SHED

ARB

NO
NO REPLY'

o TABLE 21
o

54.5
27,,3
18.2

77.8
22.2
o

t,'

50.U . 28.6 80.~ 54.7
,3'3.3
16.7

21. 4 20. I) ,,29.0

50.0 a ,

PUBL:rC ACCESS TO THE: l"WARD

ARCH

36v4

45.5
18.2

<} SAMPLES AS %

C.CONT
44.4r"
44.4
11.1

BUILDRESPONSE
YES "

NO
37.5
50.0

II,

C. CONS. ARE AT'!' AVE •.,~,--~~--~-'~i~--~33.3 14.3 &0.0 31.6~
I:::)

50.0 35.7 40.0 44.2
16.7 50.0 a 18.1

<0



;'f-
l(

...106-

SAMPLES AS %
(~

a NO 62.5
12.5 27.3NO REPLY

44.4
44 •.4
11.1

50.0
33.3
1,6.7

A'l'T AVE.

14.3 :40.0 39.6

35.7 60.0
50.01 0

28.6
19.6

;fSl1QUlJD lreaSQN§.~!p. fA 13A§I§ FQR Al?PnAL
1/

SAMPLES AS •it
37.5

RESPONSE BUILD. ARCH C •CON'r C •CONS.

YES
NO 50.() 72.7"

/.<'·"a3.. 3
55.6
11.1

3.3.3

33.3
33.3

ARB A'1'1' ;II.VE .
14 ..3 20 • 0 24 .5
35 • 7 80 .0 54 • .5

50 • 0 0 20.a12.5NO REPLY
~. ------~------~,----~------~--------~----~--~~--.~

\1
II

i'he results for theS'e qU(!listions are characterized by high "NO
"Replyll responses·~ However, the :followin9 can deW ded~ced front the

responsest

/i

questl.on ar(/' in fa-'\rotl;r.CJfi the reasoned award being published;
;b

1t.his inf$~.b tha1: ora'i reason! would not be acce,ptable.;:-

::)
t)

2. ~\lRJ:i;'gl\!29~" ." 'l'he response varied somewhat front sample t....
sample. OVEl:):all the rQsponse can be Sf.len a$ inconcJrua.ive as

(i ._

':-,' .. .. \).;. . . . ..., "

thax:e i"8 no ~.bsolute ;m~joritYI although the tendeney is that
, c;,:_, i~) 0

the ra'tPondatlts are m:rt;.\in fa"tour of publ.ic ~CC~$$ tg the
, , ~ j

awa:e<:t, o

with Court eaDem.
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\>
~j

3. Preded~nc~ .... The response here showst.hat attorney,s and
(.)

building contraoto:r,$ oppose reasoned awards setting precedence

for disputes being settled :by arbitration. Civil eng'ineering
cont:t:'acto:t:s are dr-vided in their opinion •. Again. the overall

I::;;'

".Qm:~s;tign...i

5. Currently there is ve.zy li.ttle .s(:ope tor appeal. Should
this SCope ,b.e w.:l.dened So that srb.:l.trat.:l.on becomes s:im1.1al.';
to a c6urt~o! law?

If YES,

.:I.) Should the ~p¥>eaJ.be nell;::d by an .f.ndependen:t;* a,rb.itrator?
:J..:I.)Shouldthe t:tppt;l)al be 'heard by l!! c:our.t of It:tt''?

IJ.Ihis quell.ltion aimecl to fj.,nd .,whether the :r:eview system should he

wj.dened to allow appeal which would make arbitration similar to" a
('

(\

'It... Indap\tl~dent arbitrator in this cbnte3:t"re:eers to an
arbitrator who was not involved in the original he,~ring
of the case.
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NO
NO REPLY,

\\

" -108 ..
o (r

" YES
o

33.3 14.3 20.0 24.5
SS.7 8Q.0 72.6

o

o 0 ')..7

37".5

62.5
o -:

9.1

90.9
001'

~)

66.7 50.0
I ~

..,0 ,) 16.7

o ll?
o '. . . 0Fl:om this table we Galt deduc~ ,that re~pondent$ are not in favour

~ i'

;..Qf the scope for apl-"ea,::being Widened. ll'hi$ poes to some extent

clash wi~l Quea1liot'i 4 (IV) i!l.ndl.eavee the question. of to what

'extent the "scope o:lt'appeal shou.td be widemad.

,For those answ~ring "YES II the following table$! represent "c!hai±
~\ ' ... \ •. \./

""'opinion of who should hear the appeal =

E:' :=-''''"i-__ ~_;l_..._., SAMP_'_· •..,..L_ES_, .• _A......S __ %_. -!-_........., __ ....-_ ___,
) RESPONSE BUILD? MCH C•CON'r C •CONS. ARB A'r'r AVE•

. 'i.

~ES
NO

NO REPLY

o

(! (I

r
'"

25.0
12.•5

"13.3. 1 "07 ••

7.1 20..0
°SS.7 SO.O

)

:U.2

nIl\\. "

, \1

j.
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\,APEEAJd T~ A COURT OF _LAW [I

"'~------~----------------------------------------------~
7.~
o

92.9
.;',~-------~------~----~------~--------~~~--~--~d~'----~'

YES
NO

NO REPLY

12.5

25.0
62.5

o
9,,1

90~9

11.1
22.2
66.7

16.7
16.7
66.7

20.0 11.2

o 21. 7

$0.0 nla

[I
o SAMPLES AS %~------J_'----~----~------T-------~--~~--T----4RESPONSE BUILD ARCH C.CONT C.CONS., ARB AT'r AVE.

o

The pe:rcentil~ val'tl.ss g',i.vsnabove should not be consi~Etr:ed (J

rep:rs$entative ~usJtLe Nil RE.ply;was inoluded. l:lo~~ve;r,we oan

deduce that the aspeot 't)f appeal to an independent at'bitrator is
inconolusive. A rl\ajo:r.:i:t.~ of. the raspondents do not :Cavour appeal.

to a court of law_ 'l'he high incidence of "No Repl.y" i,g attributed

to :rejection of the ooncept of appeal (sae table 30).

c

b~f.rators ..
o

6., Do you baJ..t$v$ tila:t. an arb.i.t;r::atar should be appoi.nted by
the JAt'8sJ.dcmt:. of ,an Insti.tute?

"

1.)

1.1.)

1.1.1.)

dv)
v)

(,

" .. . ~
Have you' eVer used ~ ~rl$J$i.dent; (SAlCE) ~p.r:ibint;$d
arb:l:I:rato:r1 0 '" i.,.'

FIilrn:gyou ([JVtll1: uS$d an Jist!1ociation of Al"bJ. trators
apPoi.nted arbitrator? 0

.Brave you. ~VS1"used an ttrbi.trator IJ.ppo:i.nted by the
Prs$J.d~nt "ot tlla Inilt1tute of. ArchJ.tects~ ?
Hav4t yoa eW'G:t: u$sd an arbitrator tl/?po1.nted by a court? ,
'~Ha'1!'$you IIItff(fJr 'Ust&d t:tn H~B.A.I Sl1J'SA appOinted a:r:b:J.t:r:ator? " 'Jr.\\ 0 o· _

[~~INO.I"

o

n

(L if) //
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o

::;'l'~epurpose of this question was to ascertain whether re$pondet1ts
'.~",are in favour of President appoi:(ltedarbitrators when no

arli,itratorCan be ag':t'eedon by the parties. The sub ..queetions
',I owere used to ascertain which President appointed arbitrators Were

moet predomimurtly 'Usec;i.From these results the it is l?ossible to
C!

ascex:t:ain how much 'USe is b~inq made of President appoin:ted
'I' ,.. '.,........ -

erbf'trators. 'l'hefollowing table sh.ows tba" :response on wha'\;helt~ ,

arbitrators should be President nominated :
, % o

c: Alm~~MrfQ.~ NQM:l;N,ATll1Q ~I. mE l?Rruamllli2l QE.AN, INS*.t'I~'Q~l.
"~--------~~------------~---------------------------------~SAMPLES AS ~,

~SPONSE BUILD ARCH c.cowr C.CONS. 'ARB AT!!' AVE.

YES 50.0 63.6 44.4 16.7 64.3 40.0 46.5
I).NO 50.0 36.4, 55.6 50.0 21.4 60.0 45.S

.'NO REPLY 0 0 0 33,3 14.3 0 7.9

C'

o

"f~u", of I." !l\sti,):Ut& IIppo:lntllt\ arb! tn.to'" • 'rh.. ~$!11..!lining <

r.spondemts ,~~$ eitll,er undec::id&?1 ie. bu.i.ld.ing cohtract;.orsf or
~ .:, ~

not in favour <Sf .t1 ts'a:esidlSlltt ~pPQint$d arb:i.:t:.ratCit'. Tha followin~

()
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ARa!TRA~OR NOMINATED BY THE PRESIDENT OF SAlCE

RESPONSE' BUILD ARCH C •CON'!'
SAMPLES AS %

C.eONS. ARB ATT AVE.

0 50.0 40. 0 30 .5
66.7 50.0 60.0 62.4

33 • 3 0 0 7. 1
// :J.

',0

YES 12.5 36.4" 44.4

NO S7~5 ,"~~...s., 55.6
'~)__ '",~A"_"'-"'/

NO REPLY e 0 9•1 0

ARBITRATOR NOMINATED B'Y'TREPRES!DEN'!' OF THl!;.
A~$QClATION OF ARBITRATQRS

RESPONSE c BUILD

NO

YES 50.0
50.!)

1
L.:.....

1 RESPONSE BUILD ARCH C. CONT C ..COl~S • ARB AT'!' AVE.

YES ~"",,"-:_,.:_:_: ~:_.9:,..·.:12~71. • ·~~~1::-,..,..__ :-:-~_~ .....J.;..._:_:.:- : :_:_: : u..-:-:_~'_: ...J'"lNON~~ 0 i., _ 0 0 a 1.5

C.CON'l'

SAMPLES AS %
C.CONS.

.II
'J

1.5

~-........-----+------~--.._~----~---------~------------,___ARB AT'l' I' AVE.
22.2

77.8

II 33,3
66.7

71.4 60.0 51.6
28.6 40.0 4~.8

)'ARS ATT AVE.
(j

o o
Q

YES
"

o
100'

o

II

NO REPLY 0 9 • 1 0 "91 0 9J:'~ ,. ,j '::''It ~_'''''_ __ ''__ __ ........,1.0-.~/I. " ~'-'- II.--_~__.I

_ I
"ARl?!T~QR NCUfr.*!~tj!E~}A.j+.f1fo"l.· ~.;;.

r-~----~--,---------~------_--_~~/'__,_--------~D . /)

S.AMl?LlSS AS % ') il'
r'" '" '

RESPONSE .' BVIL!) , ARCH C •CON~ C. CONS.

NO

9.1
91.8

o __~
. ,_, ')

100 ,

33.3
66.7 "

o 0:'1~5
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ARBiTRATOR NO~I!NATED BY THE PRES:rDENT OF MBA/B!FSA

RESPONSE

SAMPLES AS % "

YES

" NO
NO REPLY

25.0 9.1 11.1

75.0 81.8 88.9,

o I 9.1 r. 0

33.3
66.7

\..

-..;;.,;.",;

ARB ATT AVE.

28. 6 20.0 21.1
71.4 80.0 77.3
0 0 1.5

.......

BUILD ARCH C.CONT C.CONS.

The above tables lead to the(~ollowing deductions (based on the

sample perdent,ages) :

1. South "Afri·can Ins'ti tute of Civil Engin.eers a.ppo:.Uh d arbitri'ttolZs

are in use in };loth-bne building and civil eng'ineering industries I

where the highest USers are civil engineering contractOrs. This
oan be cortsidered int$resting as there is no reference to SALCE
noxllinationl;Sin the building con.tract.

2. Association of Arbitrato:r.·s nominated arbitrator..-l also used in

both in<tustr~es. A high per-centage of ~r6hit:.ects had expex:ienced

\" Association. of A.x:bit:rato:rsnominated,~arbitrators,v!1 !n compar~pon

however t I' th~ respo~ldents from the C1vil engineerin9: itld.ustry
o } n \\

experienced them less frequent,ly. 'rha same re'l.ationsh;.tp applies to
.c

arbitrator.s appointed by the Ip'atitut.e of Architects. '\.
\\

"3; C(:rur~ominated a.r::'.trat.ors have on'1y been experienced by

ai1ehit~cts and oi vil. a~qine,e:r:in9'consulta.nt!%. Again"-,this. is
~. "

interestin.g response as both the bu:i..lding'contrartt and the.¢ivil
® ) "\

engineering contri:3,o~,refex-s to nominati"ons b~. t.ti,>~~~re~:t?ectl.yell,
inl!rtit.ut!ons but "n6t to oo~rt M?tI.Qintntents.cou~t appointed d

.. ' .. ". ",c:.:':)

altPi trators are qeneralll?- infr.equent.
G

4. BIFSA/MBAnominated arb! tra.tors a:reI unexpectechy so, "most
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to expectations as the;re is no reference to BIFSA or the MBA

in the civil en~i:n.eering contracts, but could be attributed to
contractor versus sub ...cont~ractor d.isputes.

5. On an ove:t;all basis the res~:ondents are not i".. favo.ur Of the
use of Xns1llitutenominated arbitrator!? This infers that

parties prefer to 03.gree on ian arbitrator.
(,';

r:,

Question .•:L Compromise Decis;j,on

c:-

7. Has Lt: been 'your eipe:r:1.encethat arbitrators
give a compromise aeo1.sion?

The arb! tratorc shouJ.,d not 9iva a compX'omise decision r hi9 role is
(~)to d~cide the award 'basad on p:sincip:Les,of lelw. This questior~

'".'

aimed to find out whethe:t' any of .the respond<:mts Were of the

o.pinion \:)hatthe arpitrato:r had giver~ a comp.t:omise decision. The
~, 11

o

followlllg bable Show~ t.he results ; •
"

[') .
COMl?RQMIS:W, DEg:tSIO~. IN Atta:t'.t'R.AT.ION 'AWA!1l{§.

o

ARB ATT AVE.

..SAMPLES· AS %

q

NQ REPLY 12. 5------~~;~~----~-------*~------~~~~~----~----~
\,54.5 I.

9.1
1)10 50~O 7',.8

o
16.7
33.3

21.4 80.0 41.2
I" 64.3 20.0 47.2
14. 3 dO :1.1 • .5

~.CON'I' C.CONS.

arbitrato:rs do not give aompxomise decisions. ltowavert it is
d;t,sconce:t'ting that a high p:coportlon Qf respondants" especially
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occur. Interestingly even some arbitrators agreed that there
are comp~omi$e decisions.

~~~,

Section. j,

2nestion ,8, Mediation in 13uild:J.ngContract

8. Should mediation .be included as a p~e~arbitration mechanism [.....1
in the building contract (Inst. ot Architects)? YES NO

s:~ ,~~--~
The question was maifLly aimed at respon4ents within the .bui14ing
industey. The Objective was to find whether respondents are in
favour of med,iation as Sl pre~arbJ.tration mechanism in the
buj,ldil'lgcontract. 'l'he£0110)'li~.:;t table shows the results

tES 75.0 72.'7 33.3
NO 25 .0 , 27. S 66 • 7

C.CONS.
SAMPLES AS %~--'-------h------~----~---------r---------T---~~----T------I!

o

50.0

:> 0. ...........-' _".. ~ ........ .......".__,___.._-..I-_ ..._...II,., __ ..--.JNO N.El?LY a
16.7
33.,3

ARB A'l''I'AVE.
50 • 0 0 46.8
42 • 9 80 .0 43.1
7 •1 20.0 10.1

..RESPONSE BUILD ARCa: C.CONT

()

1'hia,tahle shows that the respon~ents.t with the exception of

'" CiVi¥ engineering contractors and attorneys( al:e in £avou:r '~!
lll~d/ation in the 15ui~dingcontretgt. It is. import.ant to note he:c~

'1 6th~t those most often involved in t.he bu';"lding contract are in
Q .~ . . 0

", . ". _.' 0 - _ _ "" _ _'" _ _ _",;
favo~;l.J::of..mediation as a pre ""arbi t:tation ltu~ehanism.It is, ...:riot

.PO$'Sible to ascertain whether those civil em,;rir"eering .cont:racto:rs,
that. oppc,\$emediat.ion in the building contract <;\0so ~~cause they

'..'-have had pOOr El~:PQriencewith the medi,aticn«

Il
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Section 3

Question 9 Pre-Rearing Conference

9. Ha.ve you ever .attended. Ci pre:-heari.ng conference'?
i) If Y~SJ di.d you find this beneficial?

\\
con'ference was being used and whethE)r it was considered

}I
. i/

beneficial. A pre ...heari.nq con:fe:r:ensie helps parties t.o the d.i.spute

(' agree on the facts and narrows .,'4~~areas cf dispute •• The

:fOll0"fingtable shoW'sthe results :

TABLE 41 CONFERENCE FOR ..ARBITRATION

_;....:_,_ - (\

\\ SAMPLES A$~' % E~.~--~~------~----~~------~--------~~--~----\~--~~l:1ES:EONSE BU!LQ ARCR C~CONT C.CONS. J.RE ATT AVE.
~~ __ .. ~~~~ .. ~ .. ~~~~, ~ __ ~~ __ ~i~l_)",(~_""__ ~~~ __ ~

Yl!;S G2tS 53,'6 22.2

>11.1
66. '1

100
o
0,

18.6 ao.o 67.8
20.0
o

19•.8

12~3

NO
"

14.3
7.1

~,
The use of the pre-hearing conference is ttl :mo~.t:f:samples high, as
they are requir~ by most rul.es. The only sample that has not:

used the' faQility frequently is the civi'l eng:il'leering contractors
whe:c~ a ltig-h pEll:centage n.i! response was found, The second" pa:r:t
¢;cc)tl'lS qU$stion a;bned to ,find whether the respondents found the

D l0

p~~....hea.rin9' ccmfereno$,' bene:F.:i.c·li.al.The following t,ahle ~~¢iW$ the
o

:r:eaulta .: 0
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E'Q\JNDPRE-HEARING CONE'EltElNCB:B1!:NEFICIAL

SAMPLES AS %
SUlLO ARCH C.CONT C.CONS. ARB ATT AVE.

71.4 80.0 70.8
7.1 20.0 14 .8

21. 4 0 10.2

YES
NO

NO REPLY

62.5
2.5.0

12.5

83.5
16.7
o

This table shows that reepondents ar~j of the opinion that a lot

of benefit can be deri'lfed from a pre-hearing conference fOl:

arbitt'ation.

Section.3

88.9
11.1
o

Question 10 Mechani.emPrefer to Use in FU~~~

ti .in the future YOll.were to be involved in
system wouJ.d you prefer to lU;S as a dispute

§
10.

Mediation
Arbitration
Li'tigation

a aispute again, wh.ich
settling Iiieohanism?

The obj~ ... iVEl if this question was to find whiu,i mechanism, based

on previous experience, the respondents 'Wouldprefer to U~e in

the future. The analysiEJ is undertaken on a percentage 1 for each

san\ple, l';Elsponsabasis. The following table refleG'ta the reaul ta:

MECHANISM RESF.QNOENTS PREFER TQ USE IN ~U~YR~
!c:=_

If SA:MP":JES AS %

RESPONSE
MEO
ARB

LIT

BUIlJO ARCH C .CONT C•CONS •
62. • 5 45 • 4 60 • 0 100
25.0 5.4 .,5 30

'"
0 0

12 '" 5 0 10 .0 0

.AJ:tB AT'll AVE •

52.4o
4!\i. 6 ',) 60. Q .:;36.0

::¥'
-e/I '

"6..G 40 :-i1 11.5
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'I'1'1istable shows that all the samples, with the exception of
attorneYd and arohiteots, would prefer to use mediation in the
future. It oould be deduced that arbitl:'ationis the seoond. most
preferred dispute settlement mechanism with litigation the laast
pl:'eferred.It is aqaininterestinq to ndte that a :majority of
builders would pre:far to use mediation even though few of tnem
ha.d any !.':lxperi.anc:ewith the system.

Section 3

Conunents

~e comments given under Question 11 'l~;rovedto be utilized more
~~ "

\for qual.lfying:the answers J.nQUestion 10 (ie. the preferred
f)

systel~ for futUre disputeS) than general comments.
1:.'

Respondents qualified t.heir prefel':emcesstating that the type of ,,~
dispute settling mechanism chosen ,depends on the size and nature
q:f the dispute and, relations with the opposition" :Fu:rther
oomments were received on mediation whioh showed concern for the
P:t'OCeS£'las it was sean as a sounding board, to ascertain validity
of a "plaint, o:ras a delayi,ng taotic. in the set'tlement prooess. c-

Respondents expressed their';opinion that parties lnay as w.!.':lllgo
" c

to arbitration or liti<;3'ati'On,as it is unlikely the mediatorfs
decision will be acceptedi; Theee comments on xuediation should()
how9v-ar be viewed in isolation, as previous researoh by tile South
African Institute of Civil,Eng:i.naersindicates that very few
mediations end up in arbita:ation (I...t litigation ..(Refel:Al').nex.u~~
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(c'c ..
5.3.4 Section.';,

~'his section gave those respondenj:s who had no previous

e~perience !with the a1"bitrat.ion mechanism an oppor.t,.mity to
~,>

,) ,

express their opinions re~r~rdinq their perceptions of c
. '.:""

arbi,;~.r.ation • 'rha section further provided opportuni t.y for
\~respondents to state which system they would prefer touuse

in t.h(i);;Fut.ure and allow~d for any add.tt;i<;mal. cotaments. On'ly
~ '\ ".rSl?Pondsnts w4o/had,replied-~cc~'~O"for arl:Llt::ation In section

lL.. .'> IJ (>

who fil.Led 'C)'ut this seotion wers1 qti~~tion 2 and
.j 1)

tionsiciered.*

1.. Do .you bel.i'e'7e the iolloW'i.ng t~ be advlJn.t;:u;eou.s/disadvantageou:t~
in c terms of' arbi t:rat.i.on a.s a d4'/5iputrf; settl,ii:j mechan.i.s:rtt. i' '

(pleJase tick appropriate bOX) , \\ f""--~ •

, ''.Adv

, x)
g)
h)
.i)
j)
k)

a) Speed c"
b) CQst
oj Informalityd? Privacy
89 The fact that the arbitrator 'is better

qualified to decide on technical matter
Finali ty of. award
No appeal
Legal experience of a:t:bJ.trator
Procedure management
FlexibJ.l:ity (:)f d.J.spute resolct.:l.onproaess
NO reason·s for award g1. ven

mhe :r:e~PQndentswere asked. whether t in thei:r: opin?~onI

ce:t'tain aspects inheren't. to th.e arbitration ,._!=iystemcould be

coneidered advantageous or clieadvantageoua:
()

*... Some of the arbitrators taka~. from tlnil Panel ol!
Arb~~;rators had not arbitrated. before.

':..
(I
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o
The following tables show the response as a percent.age

breakdown fo:r:each sample =

Question_ 1(a )..

Table 44.. SP,EED _OF ARBITRATIpN

))

RESPONSE SUlLO I ARCH
5.3

B9 • .5
5.3

C.CON'l' C •CONS ARB AT'!' AVGE
20.0 10.0 0 0 5. 875 • {) 90 • 0 100 100 92 • 4
.5 • 0 0 0 a '1.7

DISAD 0
ADV 100
no "REPI/S!" a

From the above...xnen~ionedd tab-Iewe can see that a majo:r:ity
of r!')"pondentsare of the opini.on that speed i.s one of the

advantages of arbitration.

(\

RESPONSE SUlLO ARCH C.CON'l'C.CONS ARa ATT AVGE
20.0
75.05.0,

15.0 50.0 0
BO.O 50.0 .100
5.0 (] 0 0

18.579.8
1.7

DISAP 10.0 10.5
AOV 'j 90. 0 84.2NO REPLY 0 5.3

"

D

Fromthis table we can See tha.t a .rnajo:d:tyof the

respondel'lts, with tn$ excep·tion Q:f) arbitrators who are
Ii

divided in their opinion, are 0.£ the opiniQn that cost is
one of ~~e aqvantages of arbitration.

« ..
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IU!SPONSlll )3,UILD ARCH C ~CON'.!:' C •CONS

10.0 26.3
90.0 68.4o 5.3

20.0
15.0
5.0

c
100o

o 12.1
100 84.7o 2.5

v

'l!ha above"'lMmtioned table shows that a. xnajor.it:Y"~~f

respondsnts are~.of the opinion that informal! ty i.s one of

D the advantages of arbitration.

D!SAO " .. 0 21.1·
ADV 90.0 68.4
NO RBll?LY 10.0 10.5

15.0
80.0
5.0

10.•0
80.0
10.~

o 0 7.6
100 100 86.4
all 9 5.9.~----~----~--~-----,~,-~----~~'~--.--------~

, RESPONSE BUILD ARCH C.CONT C.CONS ARB ATT AVGE

o

arbitration. o

I,)

c,
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,Q!leat:ton.1(ru..

~able 4 a TECHNIC.i\L EXPERTISE OF THE AAB!TIDlTOR

RESPONSE BUILD ARCH C f GONT C. CONS ARB A"£,T AVG:EJ

OISAD
AOVNO REPLY

20.0 0
80.0 5M.7o 5.3

10.0
85.05.0

o95.0
5.0

e (:l'. fLO
100 i: 100 9,2.4
0' 0 2.5

This table shows that "respondent.s p~.rqeive the fact that

arbitrators may be petter qualified on technioal znatte:r;s,

than for example a judge, to be advantageous. ,

"

~l(tl,
))
\
\1

~~bl~ (~9. FINAL!?:l Q,F TIm ARl;P:TAA.fiQN•.~WARO.

RESPONSE BUILD 'ARCa 0 C. CON'll C. CONS ARB ATT AVGE

20.0
75.0
5.0

4Q.O 0 ~3.3 2G.6
45.0 . 100 66.7 64.1
15.0 0 0 9.3

OISAP 40.0 26.3
AOV 40.0 57.9
NO REPLY 20.0 15.9

'")This table shows that some of the resPQnden.ta al:e somewhat

divided in theJ.r.,opinion on -the issue of finality Of," award,
.::.J

ie. building contraotoXN!, cwil engineering. contraotors and

attorneys. HowevEtr if we ta,ke the overall ma.jori i!:y ilito
account th~n tne finality of awa~d can. be said to be

o

advantlllgeous.
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,Question 11.9:).

Table 50 :nU: FAC~OR OF NO APPEAL

O!SAn 50.~ 52.6ADV 30.0 31.6NO REPLY 20.0 15.8
6.0.0
3!LO
5.0

60.030,0
10.0

50.0 33.3 50.9
50.0 66.6 40.5
o 0 8.S

'l'his tab.le shows that responctent~i at'a not ill :6a,vour of the

aspect of =no appeal" .in arbitration. '!the results for. this

~able'cont:ra,dict the t'esults,~o:r the previous tahle on
If ';

finality of award and thus ~en~r$ .both'resp.ol1.1~&~;invalid
and no conclusions arectrawn.

Ques1:ion.l(h).,

Ii

. ~~b~e· 24 MGAtL EXl?Eit~INC~. QF .~lIE ARB!TRATOR
"

G

C.CONS
o 33.3 29.950.0 (i($.755.750.0 .0 14.2

8 .40.0
55.0
.5 •.0

,'.I_\

\~
(j c
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Table 52 PROCEDURE MANAGEMENT IN ARB!TRATIQN
u

(j

AVGEIRESPONSE BUILD ARCH C.CONT C.CONS ARB ATT

OlSA!) 10•til "10•5
:A:DV ·'0.0 68.4
NO Rl~'J.:>:tiY 20.0 21.1

15.0
10.0
15, .•0

15.0 0 065,0 ()100 100
20 •()_;:~ 0 0,'

a.~478.'9,.·
12".6

This ta.ble shows that respondents unanimously'relt that thr
proced,u:t:e management system of al'.ibit.:r:ationcould ,be viewed

t;)

/)

n
u

!l.S adva:n:tageous. This question is linked '1::0 the c~\.st and.

!>
U

~l<~1 ~~ ,1r"EA!B~H!T¥.Q1f ~~lE, Bu!§QMJTIQN. l?T$QCEQ§.
(\

o
100o

O!SAD 10.0 10.5
AOV i) 70.b) 68.4
NO REPLY 20. o 21. U

" It

ao. a
15.05.0

10.0
8S .0,
5.0

o
100
o

8.4
,8301
,8.~j

II

'l'his tablC:l)show,sthat a majority of the :re$~ondents seeo

fJ.exibility Of. the "ciisp'Q;te resolution p:r:oce$Siff!.a:r.bitra.ti.on
~/ .. I)· (i

as ,advan:ta~e()us.0' ()
(\

!r,
V

I)

()

Q

"1\II
\I 0 'V
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Table 54 .aO REASONS STA~ED FOR THE.AWARD

"RESPONSE BUILD ARCH, C.CON'J.1 C.CONS
",

75.0
5.0

20.0
50.0 66.7 'l~.6
o 33.:, 8.1.150.0 0 14.2

100.0 84.2o 5.3
(I 10.5

so.b",5.0
5~O

ARE A'l:'J.1AVGE
DISAO

,', AnV
NO REPLY

From t.he apovEi)...rnentioned table we can see that a majority of the
;respondents feel that' the I)£acto:t' of ' no reaaons for awa~d" is

~!J

considered disadv&,n,tagElo'lJ,sin arbitration.

o \)

=

2. If 1.n the. ttrt:ur~ you were to be 1.mrolved in a d1.$pu€-...~
wb;L~l" $y~tem would you pre:fe:t: to use r:'lS a dispute settllng
tIl(i{lC1ban1.Silt? ,. . , D

, "'Mfidlatlon
ArbJ;t:rlttloll
L1.;f;;.igf!l,t'J.on

c

1/

I'

o

I) I)

o
o

()
<}

\) f)

o
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c

The objeqtives of this q'llest'ion are the same as for section

3 question 10,ie. to determine which·mechanismrespondents
~~

'l~ould prefer to use in future. The following table reflects

the :results ;

Table !is E~PERIENCE). PREFER TO

c;
~ __~ __-r__~~ ~\i__ ~_.~ __ ~. __~ __ ~ __ -r~~r- __~

C.OONTRESPONSE BUILD ARCH C.CONS AVGE

This table shows that those respondents who have had no
exper;i.encewith the arbit3;':ation process a.:rec1ivided in their

opin~;onas to which system they wotlld prefer to use in the

futl,.\re. Those respondents prefer:r:ing mediation are

archibec·t:s and civil engil'leering contractors;; Arbitrators "

wr.U:e t;lividElcl.Ln their opinion for future uSe of the,.. c

'tnechanisms b'e1.:weenmediation and arhi tration. The rest I ie.

a,tto:.rneyi.fbu1,l.ders and oivil. engineering cop.sultanta, wer~

in .favour of arbit.rati'On for futUre di~l?ute :r:eSolution.J;t

c

cont:;r:act.specifies mediation beforeoarbitration, there is a
.<:- ' if

prefeJ;ence for the fut~~$ use.of a:r:bit~ation by oivil

engineax:ing consy.J.tants :

.. l/
~ "G'{l, I(~ __ "" "" __ IiI"'iIifI"' '_'m }\I

fb

W

n '

\\-
.1

J,I
t~
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Secticm.....!

i.::_'

Qg.estibn 3 Conunen~

'fhis que~tion alloweci,respondents to exp:t'Elss.,:iny further
views regarding the dispute resolution processes. The
co:m:m.entsmainly oentered around. the doubts concerning the n

"IIlegal qualifica~ion. of. ·the arbi.tra.tor! Furthqjrmo;I;ethe
• !~ j'

I;comments also included statements by reapop:dents not
({.
I!faV'.vuring lega.l representation. at arbitrations as, in their

opinion, it would affected the economic viability of
/'o.;:bitration in ter.ltlsof speed, :and cost.

Stunma;r;y Section 4

The folloWing table represents a sunrmaryof the respondents
opinions regarc;:lingaspectl~ of arbitration

a) Speed ...Advantage
b) Cost - Advantage
c) Informality ...Advantage
d) PriV'.acy - Advantage

!.I

e) The fact that the arb.i;trator is bert;.ter
iiqualified to decid~ 011' technical mattel:s. - A,dvan,tfJ,gE\)

(.: ··jl .

f) Finality of awa~d ~ Ad~ahtage
Ii '.

:: ::g::P:::::i::::d::n:j~: tratQr • MVPl1~age

i) procedure manag~antiAdv~tage
j J Flexibility~.f d.i$l?ut~r'resol.ution process .;.~~vani;;.ase

il "
No reasDns :for"~:~'1a:t'd91f.ren "..'Disadvantage., .

\\

(i



/) -127-

'l'h,ehypot'h€)sesI as statetl·earlier in chapter 4.1 t are restated
~. '.' ,

.\'Tiththe relevant questions ·;totest each hypothes.is. The testing
procedure is non statistical in nature as the data d09S not lend
itself to complex statistical analysis. Judgmental analysis is
G

used tQ.ac~ept or reject the indi-vidual hypotheses.

~\ ., . He:

1\ IIPhe et::feecti.ve JJ.seof arbi. t;rati.on is dependent on the

si.ze and nature of the clai.m.1I

It should be noted ~h"'t this analysis is limited in terms of the
~act. that the type of dispute =esolution process is 'generallY
agreed on,atth~ start of the contract, ie. pefore any dispute

o

has aris~n.The guestions relating to this hypothesis are

Table 56
~. t: 'V'A1"JUE OF CLAIMS I StlklMARY~-~

...

VALUE «R) BUILD MCli C •CONT C. CONS ARB ATr.t'

L L A
MIL .L M
A L A... A A

MIL A Ai)

M
A
M
L
L

o - 50 000 A A
o 50 100 000 '.AIL A
100 2.00 000 1NIAlL A

'G 200 11-300 000 i A A
> 3QO 000 I ,j;-.. A

/(Whe~e. A=a:r:bit:r:ation1M;i:mediation; L=litigation)
(\



The following tabl~ $'LtrOInarizesth.e'prsdominant causeS of,.,

tlj_sputes under the different respondent categories "for each
dispute settling mechanism:
o

METHOD

(Table 57

MED.
ARB.
LI'!'.

I
D
Ot

k C .CONT C.CONS ARB
G

I
V
I

1;D
I
AN

eN
SC;V;IiCN

V

liD I~O
D liD
eN;D;! 1

(Where; I= Interpretat:.ion; D= Delays; V= Variations; A1~=
Architect Negligence; CNF Contractor Negligence; se=sub-Contract; at:::other.)

The "'valu$,of claims table, Table 056, shows arbitration in use
throuqh all the.speci;fied v-alue ranges., Furthet'n\ore it im also
the predominant dispute ,settling mechanism through all the value
ranges. The causa of dispute ta.ble'shows that, th~ use of

arbitrati(m .is not. limited to anyone cause of disput.e.

Thus th~ hypothesi~ is rejected and it can be said. that the use
of arbitrat.ion is not necessarily dependant on the na.ture or

\.

size of d.iSp\lte.
o

'-;1

~ .4 .2 liypgthesisJ.

method .0£ dispute l.7esoJ.uti.onin the construot.i.cm.

o
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IJ1his test is based on Section. '<;2 aI).d(~~ of Sections 3 and 4 of
0. )'j" .

(t'.' . ,
the qn$stionnaiX'9. :tt is again $tres~ed .that" the t9$t is not '"

o
f(J

statistipal in natura. The test. utiliaes the analyses for. co.at,

spJ~a.1' awa.rdand fairness ~f de~trision. T~e systems are :rated
., i;

based on the majority f91.' each sample population, which

facilitates the comparison. The following- table shows a SUllll'na:cy
II

of the results : o

,Table 5$ RATING OF THE DIFFERENT DISPUTE SETTLiNG. MECHANISMS

ASPECT ,,;/ II ls.t 2nd 3rd
1'4 A t. ,
M" A L
1-1 A L
14 A L
M A
M A
M A L

la. eCONOMIC MEANS
2a. TIME TO 1ST aEARING2b. SPEED OF BEARING
20. SPEED OF DEC:tS!ON
3a. QUAL!F:tCATIONS"
3b. FAIRNESS. OF DECISION:
.3c. P~Ep:tCTAB:rLITY OF RES-q T~---------------------~-,~----~--~~--~~--~

(Where s 1st= highest rating; 3rd:::,lowest rating)
(Where ; M.:;, mediation; A== arbitration; L= litigation)

;::;.

The results show that mediation :recei.ved ,;the highest. rating for
all the aspects .with arbitration second and litigation third. :tn

terms of management objectivesctherefor$1 .it. can b~, found that'

medi~tiol'). is considered the most faV'oul:'abl~ method fol:' qispute

resolUtion.

)7.
w?Z;'

<7

'i iii: tisIoIIi· d k ... hWnr _1rs
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A fu:r:the.r question asked of respondents was which system they

wpuldprefe::c td use for future dispute resolution. The results

for thg,C::;El.whohad had previous experience with arbi'i:'ration was

that they would p:refer to use mecUation in the future; whereas

those 'W'ithnO experience would prefer to \.lse arbitration,

although med~~tion also had a high response.

o

Another question that contributes to the testing of "the
. I~~i-«hypo't.hesis is question 8 of Section 3 which "asked respondents

whether mediation should be included in. th.~ )?uilding'oontract as

a pre ....arbitration· mechanism. The response was favourable. in'

terms of inClusion of mediiltion as a dispute settling mechanism

in the .buj.lding contract. 'l'his does not. necessarily exclude '

,arbitratipn.~as a mechani~fu, it merely shows=that :responden,ts
',: .

prefer to use mediation before arbi.tration. tr~hedatra furt.her

concludes };h6.t arbitration is prefer:r:ed to litigaticn.

Thus 1 basede,on the aforexnentioned data, the ltl"P0theSis is

:r:ejected. This b:r:in9's I)OIne vali.dity ,tCl th~ cl~im$ by the
"

p:cotag.oniste of arbitration.

/)

II rhfil' aspects of iJ!J.mill¥i?fhearing, l~ime limi.tation for

Clward, No rea.sOns given, Privacy; No fJ.1?12ea.1,President
o

a!ppo.inted a.rbitri'tors (w1J.ere no agreement) t Legal exper~ellc~
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//

The hypothesis is divided irlte sup- hypo.;j!heseswhich are

individualiy tested in a non statist.ical manner. The following

st.a tes the re~;;'hs" for each of these aspects; (Section 3)

o
1. Respont:iemts are ~in'not fav·our of ar:bU:'J.:\ationbeing he;:td bc;pk

';:)

to the end of the contract. (0.1)

2. A majority Of respondents do not oppoar;; 'the t::me limitation

of -4 months for -t;hea.x.-hitrators award.dCY3)This is qualified

:by r~spondents favouring, stricter enfo~~~f.imentof the tim~)

limitations (Q3i) which lJ1(~eludes possipH~! changesc to the
,.I _,

Arbit.ration Act. (Q3ii)

3. A ma'jo.rity of re$pondents favoured th~Lin(\~~1.\sionof reasons
'/ . '-i._r'

:for arbitration awards. (Q4) This is guailiLfied through ,the

favouring at reasons ,for awards being puhlisl1ed (Q4i) but
not so as to be used a.s a ~~is for appeal. (Q4iv)

,..' .. I
Respondents were however ~"ionclusive in terms of the aspect;

of public access to the award (Q4i1), and the aspect of the

reasoned award setting precedence for future cases (Q4iii).

4. Base8. on tlle :r:esponl;3etp, the question pertaining to public
-0

access to the award, it is not possible to conclude on the
"aspect; of privacy duri.ng arbitration.

,.",'1"
\> )
".. ."1

5. Respondeilts were in favour of t.here peing no app.eal against

an a:r:oit:ratorts award. Those tir~t desired. the ri!Jht to

~ppeal .were inconclusive as to whether an"inciependent

arbitrator should. hear the appeal, bu.t ~re against""the

appeal ~}nq hel!ll'ciin a CQu;t:i: Qf law.

~.'
• ' I.> • K· 0

• I Nt •
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6. The respondents were undecided on the R-spect of a president
appointed arbitrator where there is disagr~en, ~ between the
parties regarding the nomination of the arbitrator. The
following gives a breakdo~l of which institute appointed
arbitrators were used the most : (as a proportion of each
respective sample, not .in order of prio.r:.i..t.y);

President of

a) Building contiactors ...South African institute of Civil
Engineers.

b) Architects ...institute of S.A. Al;;'chitectsand Arbitration
Association Qf South Africa.

o} Civil Engineering cOllsultants ""\):Building Industries
Federa1~ion S.A I M.E.A and Oourt appointed.

Th.e Inatitute most~ coltll'lonlyused was the Instit'lte of S .A.
lI;r"Mte<,1;~/'ith the lIl::hlt"ation l\.s~ociation $econd most:
commonl~7"{~:::)

7 .• A majo;rity of respondents agreed that arbitra:tors do 'not
give comprOmise deoisions. However the high response in

1{ (1

(\disagreement with ~h.i.scauses some concern as there ~hou1d,
-\~

theoretioally I be 1itt1e ,~ompromise•

• A majority of respondents had utilized a p~e ~ hearing
cClnference for arbitrat.icn" Respondents fUrther qualified
that the prQ·~hearill.9'c:6nfe~enee is considered beneficial .•
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1.1

Thus based' on the responses for the variQus aforementioned
aspects it is not possible to accept or fully reject this
Hypothesis.

5.5 othor findings

1'his sect.:tondeals'with those questions that wex:a not
directly related to the accepting or rejecting of the
aforementioned hypotheses.

The following shows, on a sample by sample baSis; Which
contracts have t~e highest frequency of use respectively :
(SeC'I:::ionl. question 1.)

~Civil en9'ine~r.ing(colltractors
Civil eng-i.nearing consultants II

- Building contract
- Building contract
- Building contract
• civil engineering

C ,n.tract

- 2uild:l.119'contract
...Building cont:r:act

Building contractors
Al:'chitects

'"Arbit:cator$
Attorneys

'rItefollowing table breaks the dispute settling mechanisms
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down into those that had been used the most and those used
the least for each aamp Le s (Section 1 questioI'!,2)

I
I
I "

.'l'AELE 59 'MECHANISMS USED' SUMMARY

SAMPtE NAME I~ tEASTMOST
MED/tIT

LIT
ARB
MED
LIT

:SUlLD
ARCH
C.CONTRC.CONS
ATT
ARB

ARBARB
t~I,{EO

ALl){ USED
ARB/tIT

ARB
"

Thosereapondents that had experience with arbitration
agreed that there wer~ unneoessary delays during the
arbitration process. The major causes of de'1,ays were
identified as those caused by atto:rneys and, cla.5.ll\antsand
:respondents. (Section 3 question 2)

.!.:.. Advantages of Arbitration

Respondents who had no ex:perience using arbitration believed

'the following aspects to be advan'l':agsousaspects of
arbitration (Section 4 question 1)

... Speed

...Cost

...Informality

...Privacy
- Technioal expertise of the arpit:rator



Legal e"p~:t'ienceQ6ftfe arbitrator
- ~rocedure management ~ ,
...Flexibility of dispute resolution process

'rne ~~pect$ that respondents believed to be disadvantageous
were ;

... No appe~l
- No zeaaene ,,;for" award

((The only aspect on which the respondents were inconclusive
(;

was the aspect of finalit.yof awal'.'d."

o

11

.)

o

\:,
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CONCLUSlONS

Arbitration is the most conunonly u~ed dispute settlement
procedure in the construction industry. This does to some
extent correlate wl.th the findings that the most
p',:edom:tnant4.Yused contract in the industry is the building:

:. t-,

4pntract (Institute of Architects) and the finding.that
arbitrators arbitrate on the building contract most
fr~g£~ntly. 1'here art however some interesting findings in

,.; '-".~'.;-" .

terms of the use of mectiation in contracts where it is not
specified.

The findings pe.rtain.i.ngto the type of contra.ct and type of
dispute settling mechanism show that, even though
arbitration and mediation are respectively specified in the
different contracts, there is a. high incidence of the use of
litigation as a dispute settlement ~echanism when
arbitration is not provided for. Another point of concern is
the fact tl\a'twhere contracts specify arbitration as the
~ettlin9' mechanism there is a. high incidence of the use of
mediationt which may be attrlb\1ted to parties agreeing to
using mediation before arbitration. 'rhus it can be conclllded
here that pajzties do to some extent still uSe methods that
are not specified in the contt'acrts.

c

The initial objective of finding the extent. of the use of
arbit~ation is satisfied in that it was found that it was
used through· all the specified contracts. It can therefore
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be concluded that a:rbitration is still a widely used dispute
settlement l'\1eChanismbut; there may be some shortcomings as
~pme parties stilloopt for mediation and :litigation,

,c /"

I

>One of the expected shortcoming$, based on those expressed
by 'Chs protagonists of litigation, was t}iat the use of
arbitration wa.s dependent on "the size and nature of the
claim. This was tested by the Hypothesis II The U$e of

arbitration is depend(:mt on the size and nature of the

alailtlll and was subsequently re jected. This does not
however ),eiidto"any definite conclusion as the type of
dispute settlement procedure is usually decided en before
the dispute actually 'q' ,:rs.The finding doeSI( hor,,,,,everthrow
SOnte doubt OVe:r the cla3:-rrtsi!\adeby the protagonists of
lj;tigation.~

I
I
I

r

The findings relating to. which are the most common reasons
for dispute for the different mechanisms were inconclusive.
It is however possible to conclude that it is likely that if
a construction dispute is docla:red there is a st:r:ong
possibility that it is as a :result of eithe:r:inte:r:pretat~on
of the cont:r:act, d~lays, variations o:r: contracto:r:
negligence.

In tF;ll:'ms"ofa:r:guments posed by protagonists of litigation
conce:r:ning time, cost and fairness of decision the research
shows, by rejecting the Hypothesis uArb.it~ation is

(>

preferred to med.iatian and litigat.ion as a iltethod of dispute

resolution", that the:re is some doubt on the validity of
thei:c claixnstj'l'hose:respondents that previously had
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experienc~ with the mechanisms fotmd that arbitrat.l.on is
less time consuming and more economical than litigation. The
fairness of decision was affected by the the rating of
aspects pertaining to the qualificstion of the arbit:t:'ator,
which was considered high, and the incidence of compromise
decision which was considered low. ~his wa$ supported by the
respondents rating fairness of deci-aion in the "Good" to
"Fair" range for the rating question,

'r'heonly aspects that respondents, with experience in
arbitration 91$ a.d,tspute settlement mechanism, did not find
henefj.cial we(l;.'ethose concerning the arbi tratiol1 being held
back to the end of the contract and the fact that no (l;.'ea.sons
are need to pe stated with the arbitrator'S award. 1'hose
respondents that had no previous experience with arbitration
further found that the aspect of no appeal is not
advantageous.

aesides'testing th.a validity of ~he cla.trosgy the
prota<j'onis·tsof Iitigation the :tepox:tfurther viewed
a:r.bitr.ationin comparison to mediation on the aspects of
cost, time, fair~ess of decision" qualifications and
predictability of re$ult. Tbe f.indings aX'e conclusive in
that .respondents rate mediation higher than arbitration for
the above ...mentioned aspects. Thus some doubt can be sho\m
cotJ.ClerningalZgmtu:n1.tsprofeSSing that arbitrat.ion is more
suitable than mediation as there is no finality of award in
lnedia~ion which inc:teases the co,st and time factor.
Furthe:rmo:r:exespondents rated arbitration higher than
mediation on the pJ:edic'tability of result scale but this
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\,
result is lim:i:ted by the factI: that mediators only give an

opinion that is not binQing.

'rhus on an overall basis ~t can be concluded, baSed on the

rejeotion of Hypothesis. 2 (as aforementioned), that

med;i.ation is thl$)most sui t~ble method of dispute settlement

with 'arbitzoation coming in second and litigation COIning

third. This conclusion is supported by respondents'.
favouring the inclusion of mediation as a pre-'arbi tra.tion

mechanism in the building contr~ct.

It is d.i.fficalt to concLude on H~TT'lothesis 3, which tested
<: J. t:

various aspects of arbitrat~'9n procedUre and rules, a$ it
was neither rejected or accepted. 'liowe"er ~~,''$eq On t:he

results ,i.,t can be concluded that :

* Arbi tra.tion shcu ld not be .held back to the end 6f the

contract.
c)

* The 4 month time limitation is considered beneficial

but st:d..cter enforcement thereof Should be made by

" a:t:'bitrators and parties.

* Reasons for the award should be stated by the
arbitrat.or. 'l'hisis not however :forpurposes of appeal,

but mo:ceso for t~e partiel:! to evaluate the arbitrators
« bdecision. a'

11 ,.;
No definit~)¢o~clusion can be made :fo:rthe aspect of*
President appOinted arbitrators.

ii* '.'Chspre"",heariug conference was ;fOutld to he klenef,iclal

and shOUld be used ba:fore the arbitration heal:'ing.
((
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It can be concluded on an overa.11 basis that arbitration. ts
still a more suitable. dispute Elett.ling mecharlism t,han

c,

f,
v

litigation but it. is not considered as sUitable as , ))

mediation. The suitability 0.£ arb;i.trat'ion is mainly affeoted

b¥ the :faet that arbitrations are usually held back to the
end of the contrad'!..,;and the faot the no l':easonS for the

1/1

award) need be sta~~d. 'J

II
t)

I;:

r:; c

o
"

:~
{!

o

"tOW-tte - t .... +_6 -w 'ttbret



CHAPTER 7

(I

RECOMMM:~AT:rQNS~ r
Based on the findings and conolusions the following a.re

recommended:

1. '320 increase suitabili 'by of arbitration the,A:'~ilJ.owin9'
"\.,~:,,.._.~ .. r

fi'" , ,(! ,t

changes to arbit~~tion rules and procedure' are

~eC,1onunended;

l:i

a) A;,:,bitration should not be held back to the end of

the contract.

()

rne arbitrato.r ~nd the part~es should agree to ensure

tha.t,

b) 'r'heawards are given with reasons.

o

c) The four month time lim!t fo·:::awards more strictly

adh~lred to in order to ensure the speedy
\)

t.".~ .. ;..)~

$~~.l:lementof tne dispute.

I:
It

3. :rt is recoromendedthat!!meqiati.on be included as a
{'; \\

i\

pre ...a:r:bitratio~ mechanismin the building cf10ntract

(Institute of Architects).

4. aased en thf findings and conclusions pe:t'taining to the

suitahility\of arbitJ:.'e.tion the followinf,1p;,o,csss for

dispute settlement is recommended.:tQrall construction

contracts:
()

o
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Phase

a decision.

I,

ii) If the architect)enginee:r's clecisic:lnis rejected

by 01 p.i: bdth <;>£ the parties

:rtefer~ledto mediation.

then the dispute is

iii) If the mediator's decision i~srejected bY'(;Ine or
n ,..'

both of t.he.parties then the 'parties either gao to

arbitration or l,itigation for an award.

Ip: this wa~"'C)l?arti,est.o ~. disPW:te'jjl1 have the cho.Lce

of arbitration or !litiga.tion if th~ ~ltediator's decision

i.s not accepted.

'5. Since the report is inconclusi va on the aspects of

privacy ang p:t;esident-appointed a;r}j.:itrato;t;.s,it is

\·.,...~---,;)recommended'that further study. be unde:tttaken in these
~- • 0

areas :to assess th~ extent to which privacy is

considered impo:rt.ant·1and possibly to limit the
'" \'/

nomination of ;,arpitrato'rs to one,Institute, such as ['he

Association of A:l::bitrators.
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SURVEY BY THE NATAL !3RANCH OF THE ASSOC!ATION OF ARB!TRATORS (S.A.)



":~5:1nGIAT10N UF ARBITRATORS

o SURVey OF .AF'PO:tNTMc~JrSANrJ A·.'IAROS~____,__~~~---
[::::;;:~ ......

TM following' is e resum~ events r and is .set down as requ~stt:ld Oy the
'/Natal Brahch Committee an 14th June 1989.

1) 1.~OTlvArloN
It was rI3PC:l);,'tsdin the Minutes of the!!Executive Committee held on 21th A'bril
198n Clause 13.1 that the National Chairman of the Asscu;:iat1on had asked the
Natal SranCh Committee for comments and suggestions es to the information
that futur~ .surveys should orovide and the use to which suoh information
should be O\.lt.

2) HIStORY
a) i='ollo',ving on a suggested fonn of survey whioh was oirculated by the
Association, the Natal 9ranch Committee discussed "Record of Arbitrations"
on ~d Acril l~no as recorded in Clause 17.1 of that meetinn.
I t was felt that it would bo desirable for the Assr:lCie.tion to heve a reccU:"d
or di$n\.ltes settled by arbitration. jha Natal ar~nch Committee suqg$st~d
that the ~X$cutive Co~mittee should issue an annual questionnairs similar
to t!'Iat iSSUt.H'jby the Sr:i.ti:$h Institution of Arbitrators.
b) On 2~th Auaust 1$86 the National Chairman callad fo~ e. statistical
survey of Arbitrations with a que5tionnair'$. This wes sent out to all menbers
for them to r'osoly dirGct to ths Associat10t'i,.of Arbitrators. ihera were nina
C\uastions to be aM5Werl'!)d.
c) Tha ~xscut;ive Minutss of December 1986 Clauss 14 referred to Quasticmna.ire
to .:<.rbitrators I in whioh the Nat.ionsl Chairman undertook to prepare a new
araft combining the best rae-turas of ths Association' S ors.vious draft and
the versic:m usetJ by the tlha.rtersd :tnsJ::itute of Arbitre.tol:"S as 5uggasted by
tM ~Jatal ~ranch Committa(3.

TM Gheirmal" s rS~Ol"t at thS ,1\.G.;.l. of tha l\s50ciation in '~c~mbl'!r lS8S.
$1:;Ot30 that that'll was uM!lnt n~ed for information a) l'1nthe humberrof
ilt-hi tt'!;l.ti r:lrIS c:rmrluctod. !;)) the sort of dist')utolS, c) othSl" osrtinl':lnt infrJrmatirm,

Ii'JuriM th'a first hal. f Of. un? a YGl:Loweiouble $M~t sUt'vey of Al"bitt'o.tinn
AQ"c:ril"ltmen.t$ <lnd ,",wardSw.;!s59('1'1: to ~ll membcat's,calling for enswars to
seven questions :lr\d statinrt that ranli9S should bEt 5u!::lmitta.~M(:lt, latar then
~fJth. Jun'l 19E11 (.·..uthol"i$SC by !xileutive Committee at their msetinlj in
!'£lrch 1~t:!7 G1.e.use 1.6.)

- 1 -



'4} SU8S:::r~lJSNTLY·.

4.1 :5:xecutive Cbmmittee Maeting 18th Novembsr_J.9f3? l'snor'ted tha.t the.~
r'ssults or the questionnai.ra wera beinQ processed and a r'soor't wou.lO

r-

be 8'J.tlilebls."shortly.
4...~ The rSsuUs or the questionnaire which \lias anti t1ed "Survey 0.1"
Arbitrat;i.ot1Appointments and AwaX"dsJan ).984 to Dec1986", wet'e attached
ttl the. Min.utes of the executive Meetin!;f held on 21th ·Jen 1888 {Cleuse 16)

The results et'e ,summarised as follC1WS:"
1. 18$!~Aesoonse received. Only &/0 of membershio eepeer to bs

active at'bitrators.
2. Total value of claims

3.
r-,"...::::----,---Total va1u; ~ot~Awat'os

Su:i.1d:l.ng

Civils

other

1984 Ii 45 154 557
1995
1996

102 227 733
15 555 282

1964 A
1985
1996

8 611 8?2

411 19?
606 la9

1994 '71l',
"

19S5 6sr..1~

1996 610/
1964 S}~
1985 1?l;~
1ge6 14~\
1984 lec.~
1395 llW.

"

1966 2SY~
c::
h" '.

wet'ij nominflted. The remainder wera made by the partiss.
6. Numtler of ~U:"bitl~at:l,tln$ in whieh awarcls wat't':!mada:

1964 S
1985 9
19S6 22

? p('3rc:entag~ of dil:)tJutlll1S:!IsttJ.S!ld out Of oourt !S!T:

1. A\JIU"I~,t1a l(l!n~th ('If tim~ ft'om dats Of aOPointmsnt to data of aWr:lrd;
.lElS4 6. 'i months
lC?8:i
lSP6

?~

4.2
"

but .vl'luld likE! thll N~1::;tl ~r::lnch t;t'\mmitt.e to $ubm:i. t r~commtand"ltiOM.

:1. '1 o Pr.)$$itlv t ':Ill tho ~urvoy MVIla13d that only about 0:" of its nambers~
','J'u;(n inl/Ql.vt;o i.n o.r::::itt~nti,o.ntlttM £xaeutivr~ ;.timmittel1 in tM"3 M!.nut:!5 or



o

thC'l tTlI::lat:Lt1gheld en 27th JC1nu.srv 1986 (Clause 16.2) EI.£1l"sao tel invi tlA
msmo'at"s who wished to be considerad fot' nomination as arbitrators to
Sl..lbmit thsir names and details. Application forms wet'!:!cir-culatsd in June t98S'

5. R~lS:VANT QUcST!9t!.§.
a} What r:H..Il"'pOSeis seNad by a survey'?
b) Ooea it only Pl"odwCa certlll.in stati$ti~$1
c) Can the t"asults of a sUX'\lsy OS used to Pt'omc::rtaa case fot'

arbitt'ation1
o

a) It is dSbatable whethsr an ennuel qus,~tionnaira is Wattelnted •
.0) !t; is suggested that' Ol"~ avery thrae years W,Qtill'::J be Sufficient 1

QQvet'ing the PN3ceoing t:h~e yeal:'s •
.c) ~xpllditious handling 3t1d tli3tl:'ibution of the resul:ts is' advisable

fat" them to be meu"aI'1ingful.

Tha fot"mat of the Qrlg::tl'lal $t:at;l.tstical sl..Irvay is basi~llYd)

7 !latis factory.

June 19~9_ ...... A....... .

~.
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S~VEY BY WHB SOUTH AFRICAN INSTITUT~
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A questionnaire was sent out to all members on the 1ht of MeQ1a~or$
of the Institut,ion to gather information 0" the e~tent of usage
of' .~diat;Qlh arbi,tr!tion ~n4 litigation to ·settle disputes ar1si.tlg
in, tih~ Construetion industry. It;s unlH:ely tha.t the Institution

.wou1d be able ,-1;0 gain .! 'fullY comprehensive p'ieture. but it. was
, felt app)"~priatg· to wr1'te f1 t-st to those members whos.e names appear
on the Institution· s Panel of Mediators to seek some f;tlementary
information •.
Out of a total Qf 59 names on the Panel 43 "esponded (72.9%) to
OUI" request.
1. Number of M~diation ·Cas!$ the members had undertaken duringthe following ysars:

1982 .. 20
1983 .. 24
1984 "'l~. 29
1985 .. 371986 - 45

2.. Number or abovementioned eases ended up in Arbitration:
19(32 .. 1
1983 .. . 3
1984 - 9
1985 .. 11
1986 - 8

3. Th~ number of caMS that Wt;l",t9to litigation:
1982 ...
198319841985
108& ..

1

C' '\

\,... I'

Tha'''fo11o~.tin9 CQlnm~nts were made' by the orespondents:

Se\lliu"al " arbi tratfons during the period cJlfould pt'Qhab1y have
been a~Gided 'if Contracts had contained Me<:fiation Clauses.
\)



... 2 -

* Mediation normally starts after comp1eti.on Of the Contrdct.
81ue book .shouid be rewri tteh to place time limit after
completion or el se it should be re·ferred directly, to
Arbitration"

Mediation is an effective proceQvre. pro\'1ded:
(a) The Mediator has authol"A.tive status.
(b) An appro.pri ate procedure is adopted. rather :than the

" quas1 ..arbitratlon required b.)t.the SAlCE "Rule$~,

The time. witllin Which th.e Mediator is to .state .. his opinion
ShOU1Ql. b.e set out in the Oontract and tn the terms of
appoirltment of the tA.eaiator. .

Med1atfoQs and Arbitrat10ns tend to drag out ¢ver long periodS.

'<-; tJ.ediation should be encouraged bflC{1Use' Arbitrat10n is' vorycostly.'*

(:, J H .de V BOnJAOfAECTOR
2 JUNE 1981
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BUILDING SCIENCE DEPARTMEUT
P.O.BOX 20
WITS
2050
6 OCTOBEr< 1989

SURVEY; SUI'1'ABILITY OF A.1tB!II.'BATION AS A DISPUTE SETTLING MECHANISM

Iiam currently writing my thesis for a .Master'sdegree in.Building
Science ent.itled IIAn Investigation into the suit,ability of Arbitration
as a dispute settling mechanism. II

The investigation covers aspects of dost, time. case dedi.sions and
procedures during arbitration, mediation and litigation. In order to
ensure that my info;r::mationis factually correct and that the
information reflects the opinion of those i~~volved in constructiondisputes, I herewith enclose a questionnaire for your completion. If
you are unable to attend to this personally please pass the
questionnaire tp another. responsible person within your 0rga,nisation.
Please note the ;Eo'.lowingwhen completing the survey;

a) All re1?li(~swill be treated in full oonfidentiality_
II

b) please giva answel'."Sbased on yo~r expe:rienoe only. I:e"you have
had no previous experienoe the last section (4) caters fo~ your,opin.ions•

The questionr::ait~should not take you more than 15 minutes to oomplete.
I would be gratef.ul if the queat.Lonnad re is returned. to me as soon as
pOSsible, ple2:.;'.use the self addressed en~Alol?e included he:cewith for
your eonvend-.nce , The ret.urn.shou.ld reaoh llle by no later than the
30 th of Nove~lber l~a9.

If you have any commentis or queries, please :i.ndicatetheSe at the foot
of the surveyor phone me at (011) 886...6038.

B.W.BARTH
BSd (Building). UCT

o



QUESTIONNAtR:E
If you have ever participated in Mediation I Arbitration ILitigation please answer alj~ the questions in ~l~ the sections,if not please give your opilj:ionfor the questions in seotion 4
only.r

SECTION 1
r
b 1. What type of oontract agreements are you involved in?

('I!J ck the appropriate box, where 1= £~:mtinuously:,2:::; less tlliYL
50;;of the time, 3= more than 50% of the time.)

1. 2. 3.

a) Building oontract (rnst. of Aroh)
b) Builcting Sub contract (B!FSA)...O~')mestic

- llorninated...Uon nominated
C) Civil Engineering (GeE 1982)d) Civil Eng. Sub contract (1978)
e) Other (speci fy) .,••..•••••.•••••

2. ~~hich of the following have you been involved in arising from
a construction dispute?

MediationArbitration
Litigation

XES NO
YE~..~YES NO

3. Gi'te the number of times each has occurred in the valuecategories, ( Where A ~ 0-5, B ;:;6~10t C = 11-15, 0:::;~6-20 ,
E=mor.e than 20 occurrences)

Value of dis~ute
Range

R 0 to 50 000
R 50 000 to 100 000
R 100 000 to 200 000
R 200 000 to 300 000
greater than R 300 000

AlB C D E
A B C D E
A B C D E
A B C D E
A B C D E

Number of times

A :a c 0 E
A B C D E
A B C D E
li B C D E
A B C D E

A B C D E
A B C D E
A B C ;J E
A B C D E
J:.. B C D E

4. Wha:; was the cause" of the dispute in the cases you have been
involv,~d in? (tick the appropriate box)Med

a) Negligence
..Contractor
- Architect/Engineer

b) Variations
c) Interpretation of contract
d) Time ...delays
e) Sub contractors
f) Certificate
g) Other (please specify)

•••••••• , 11 •• · •••••••

• III ... , • " • '_ ....... iI." • t, ., "\ • II ••••

• jj .. • " ., • .. ,'. • • • " • • •• .. • • .' .. '. .. • ~ .,

CJ CJ

CJ



2.
SECTION 2

** Please tiok the appropriate box which beat characterizes your
experience with --~ MEDIATION.

1. .QQ.e..~a) Do you see Mediation as an economic means of resolving
a dispute?

b) Speed of actual hearing
C) Speed of decision.
3. Award
a) Qualification of Mediator
b) Fairness of decision.
c) predictability of result.

2. 2.£eed
a) Time from when dispute lodged I

to time of first hearing. 10~4wks 14-10 wkslgreater than 10 weeks
Excellent Good Fair Poor V.Poor

"8 B 8B.8
§§§§a

** Please tick the appropriate box which best characterizes your
experience with -~- ARBITRATION.

1. Cost
a) Do you see .l).rbitratj.onas an economic means of resolving

a dispute?
2. Speed
a) Time :from when disp1lte lodged r:

to time of first he.;l.ring. ~-4 wks 14 ...10 wkslgreater than 10 weeks 1

ETFT [:.00]. ~?irl(?3 F'§b) Speed of actual hearing
c) Speed of decision.
;) ~~:f1fication of Arbitrator §. § §..§.. . §•.b) Fairness of decision. . •
0) Predictability of result.

** please tiok the appropriate box whioh best characterizes yourexperience with _......r..ITIGATION.
1. Cost
a) 00 you see l.,1itiga'tionas an economt,c means of resolving

a dispute?

b) Speed of actual hearing
c) Speed of decision.
3. Award
a) Pr~diotability of result.

Excellent Good Fair

8GB
CJ [ :J

B
[":::]
B

""I



3.

SECTION 3
Arbitration
1. Should arbitration prooeedings be held baok until

of the contract?
2. Based on the arbitration/s you have been involved

you experienced any unnecessary delays?
If YES, was it primarily due to the :

Arbitrator§Attorneys
Claimant/Respondent
Administrative problems .•.•
Other (specify) •••......•...••.

3. An arbitrator usually has to make his award within 4 months,
however, allextension of time may be applied for. Do you agree
that 'these extensions of time should be allowed?
i) Should the award time limit be enforoed reore striotly?
ii) Should the Aot be ohanged to aoooIDnlodatethis?

4. Should an arbitrator give a reasoned award?
If YES,
i)
ii)
iii)
iv)

Shoul~ th~ award be published?
Should the general publio have aooess to the award?
Should these reasoned awards act as preoedence for
futUre ce.ses? (ie. as per court of a law)
Should the reasoned award be a basis for appeal?

5. Currently there is very littl~ scope for appeal. Should
this soope be widened so that arbitration beoomes similar
to a court of law?

YES!NO
YES NO
YES NO
YES NO

YES NO
YES NO
YES NO
YES NO

If YES,
i) ShOUld the appeal be heard by an independent arbitrator? YES NO
ii) Should the appeal be heard by a court of law? YES NO

6. DO you believe that an arbitrator should be appointed by'
the President of an Institute?

i) Have yot;'ever used a pres.:i.dent(SAtCE) appointed
arbitrator? YES NO

ii) Have you ever used an Association of Arbitrators YES NO
appoin't.edarbitrator?

iii) Have you ever used an arbitrator a.ppointeq by the
President of the Institute of.ArChitects.?

iv) Have you ever used an arbitrator appoil'teciby a court?
v) Ba,\reyou ever used an M.B.A./ BIFSA appointed at(:bitrat,ol:'?

7. Has it been you:r:experience that Arbitrators
give a compromise decision?

8. Should mediation be included as a pte-arbitration mechanism
in the Building contract (Inst. Of Arohitects)?

r YES NO
YES NO
YES NO

GESINO J

IYESINOJ



4.

9. gave you ever attended a pre-hearing conference?
i) If YES, did you tind this beneficial?

10. IE in the fu'ture you were to be involved in a dispute again, which
system would':0:Youprefer to use as a dispute settling mechanism?

Mediation
Arbi tra tic)ll
:Witige,tion

11. Any further comments you would like to make .

.x~S NOyeS NO

•••••••••••••.••••••••••••••.••••.••••••••••••• <1 •••••••••••••••••••••••••••••••

.. • • • .. t...... , .... " , .. " " ...... (Ii t • " " ..... " ••• it •• " " it ,,-"' 0 " ..... " ••• " " •• " .. ~ to • " " .- It •• ~ ...... " " .. " •

<it- "if ".- Ii .. e"" Ii - " ., .. ., •• " •• " "" .......• -., " .. " it ., .. ". it "." " .

II ."', it " .. • .. .. ,. " • • " • " • • • " do • ... .. .. " " • .. if " • • • .. '" .. " • • " • .. 4; .- .. " • .. .. • • .. " .. " • " .- .. • .- .. • i , .. .. .. • .. .. • .ft R, • •

SECTION 4

Please fill this section in if you have had no pre'\Tiousexperience of
resolving dispute by means of arbitration. (Give your opinion)
1. Do you believe the. following to be. the advantageous I disadvantageous

in terms of arbitration as a dispute settling mechanism.
(please tick appropriate box)

~l~~i~:alitY B B
d) Privacy B B
e) The fact that the arbitrator is better qualified

to decide on technical matters
f) Finality of award
g) No appeal .
h) Legal experience of arbitrator
i) Procedure management
j) Flexibil.ity of dispute resolution proceSS
k) No reasons for award given

involved in a dispute which system wouJ,d
settling mechanism?

2. If in the future you were to be
you prefer to use as a dispute

§Mediat.:i.on
Arbitration
Litigation

3. Any fUrther comments you woulg like to make •

Disad

., .. If ••• >4 • It Ill'" 11 'I' tit ti .,." '•• t, , , ~ ., • " ' ' " t- 1\ • III .. '~ ., ••••• - it (t .

• • • " I~ • • .. • .. .. Ii .. ,. • .. , i '. (> ", • .. .. ~, i t __.\ .. • • • " .. • • • • • • ., .. • .. .. • • • •. • .. .. , • • • l' .. ., • • .' • • !I • • " ..

••••• !'Ir , ••• ~ •• " ••• i ••••
o i, ~

" , , .1
...... '",.o:~!- 'il .. -!II , ., " •• " ii ., " .. ., _,." ,"~'" fI1 _ •• It ~ --•• f! _. " , ', ,

. '\\
rplease return this Questionnaire hy using the self addr~s~ed envelope

included herewith.

• .. • • , • ~; .' -. .. , • ,. , " •••• -"" , It • ij _ "

':CRANK :totY FOR YOUR TIME.
PLEASE RETURN THIS QUESTIONNAIRE AS SOON AS POSSIBLE

i\
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