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| ﬁag. variaﬁion nrdara, claima far=time mm mnney
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Qﬂals. Alt}wugh aanfliaf: z;!dy .impgdg t};a att&iment of CJHE"’S ;.-._: S
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' 'rar tha purpoae af thia resaarch the author°idantifmas the o

'  cnn£l1ct :aaalution mﬁdas ‘as thasa aspacts whieh wﬁulﬁ fall
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 Ff,lnst*nr ia antitlad ta mnma,“that aoma faxmul mathod of
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f:}:e gréat Ccmmil of tha C‘hurah r::f Ad:.e, ‘whose membez‘a’:' __
L vtrieﬁ ta xesalve t:he filiosque coni:roveray (as to whethprv );
: _I -a‘:he Haly G)wst prac:eedad f.mm the Father or from the Faﬁher

__.__"_.md the Scm) by beating each other over the head with o
.sﬁbals, Bui: this temis to .ba mmter praduativ-e. ‘s v zt .is ‘ e ‘
'-“__'_’alaa laaki‘ng .i,} ﬁ:ia.l.i ty espeaia.zly if tha aaFanent has - T
re.zgt.ivas and fr,iends. Natw.it.hsf:and.ing' that, .f.t: :I.a h.ig}zly

'fwaumd tdday m .im;amat.tnnal affaim. R {

" z'ﬁe seewxd methad .w nm‘: g:c'aatly supar.f.ar o th; f.;rsm fz'h.ws\
_a:ans.ista af aubmitt.ing t}ze d.ispuﬁ‘a ﬁa samabady wﬁa I:as aa- * " R
o ab.zggaiz aiub tb&n aa.tﬁer.gf the diapuﬁahm and wlza .is ‘*
pomf”u.z e::augh f:,g;i mx;mm aw ?:Iza Jzaad. E*his is m:r naw |
i‘- axpexie%me. A H.ichaxq Bzxxton puf: J.,r avex z:hrea hundrad Ce
| _yea,g;s afqm ’gﬂe whayy‘m& tdr law takes a wa.lf by thé aa:rs. %

"E'Jxe ﬁizirat, aﬁd ‘sma.st c:ivilizad maﬁhod af saﬁt‘ling disputés .tzz
fm: tﬁaﬁre aoncemed t'a sn,bmit l‘s}:a.ir d.isagmemmzf:s' to a th.im’
party qxzd f:a ag:rs& ta abiqia by hia dew?aiaua “Samat.im in
‘ - t:.har Saxm or ald Engl.iah, it was callad ‘a ,t.wauna;g bacausa
. of the Quiet wnd, I'.i‘&nqu.ility thac s}:auld follow the md.ing

_"'_:_".'_i-a.f‘ t:}m c:mtrwars.ﬁal"; Abitr.itm red.iw.imm (1594,}.‘_‘ NN ;
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| '”:;;:’(dispuwa that ma.y aecisa in a eamﬁmetim Qm:!ﬁﬁt { alﬁhﬁugh SN
,_t i, p@ggibm t;nat. 1.1: has and my sti.ll happanl ‘The mm
' commion g;c:;und -betwean the aacand and tb.e thi:;d mthad is the

: fm:mr nf thi.xd party Q:z.ntememian. o



G ""ihe grezat. C’ounc::.l zzf the ahurch of Ad.ie, _ whasé}ﬁembérg- o
| tried to resplve the filiosqua contréversy J(as :f:o whether '_ : S
.' _'.:.'._the Iialy oét proc:aeded from t}ze Fa»ther oz from t}:e Fathex o
_ L and t}:a .S‘m:) by .baa‘f:.mg sac'h otﬂer 0'—9’91' the haad W.Li‘.'a'z _
5-:_',stoﬁlm But th.ia tends tn _ba ammtesr: praductive. ‘s 1'1: .ia
) ':_alsa .zaak.iny .in fimiity espeai&lly ¥ f:he oppanem:_ hag
: -'-"_':':_.xelat:im a”a‘ fr.iendaa. Natw.i!:ﬁatanding that{:mf}t: .is highly

i }’ in i\ﬂtmat:imal ﬁffairsu o \\ .

) ﬁl'hﬂ s'ac.'and thethad ats Wt gmatly /upericsr 0. tha fimt‘. 5’11.1.3 " ._
o _"-"’""Mﬁtﬁ' G'f %‘ubmitt.tng tl:a dispute o, samebody wg:o }ms 2

'biggaar mzub f:}m.n eitha% :ﬁf i.ha a;!.isputants a,nd wha is | TN

pawérfui anaug]: o béat ‘both aver tﬁe haad. n'his 18, m; zzew S

_ eﬁémriana&. As Ricbard Burtanf’ %:n,ﬂ; ,f,t over thz?&@, hundxad

’ yaars aga; “He wim goas ta .Zaw Fﬂkas a walf by t!:a w J S
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s '_zm t,hixd and maf..— c*.z'.w.;ized mef::md :::f settiing a‘ispuﬁﬁs ._ts o
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':_',far thase aanaemed ta subm.it tfmix disagreaments f:a a{ third
I paxty and to agma t:o a,bide by 'h.isb daa:.sim; " Samef;ime i"n |

o . "_'.tha Saxon ox Old Eﬂglizs’!, ,it waa ca.l.lad a I;ov'e-nay, béaause
. af t,fm auiat and !t'ranqu.@,.t,ity that shauld fo;low t:ha ana.tng o

e

af !:ha f.'mtmvarxial“: M{itmxzm md.ivivam (l634 ),.. Ca

3 __o

One -aa,n saa th&t the fi.:cat matl}nd iss not aaceptab:l.e for

" '_ ;@putﬁs that may ar;.sa in. a c:onst:ructj,on pra;]eet (although B
it de poaaiblé that it bas and may still happan) ‘The ong ¢

tmmlm gznund bﬂt@mﬁn the secund and the third method is the.
:Eac.'tu:c a!;’ 'bhirﬁ ;pa:cty :Lmsamt:.m. '
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o fFurthexmara, tha third party*s xcl& can be sean to

 _:i'High emoticns anuplad with personallty differences o
:  fffjbetween the disput;ng parties will often make thia ' '
"ﬁffpj5di£f1cﬁ1t.: ¥T;h  ;:ﬁ ;J,.-,. _ L SR

:w 7;tha pnasible ranaequancaa uf having awdispute daclated

daclaring a dispute are what impacf such a d;aputa will '
have an tha the diaputagta'-f_~;_”-=-f
e '/l"- Reaaﬁrcea« G

- Buﬁ;ness reputation, _ f 3f?:f

"“f O Pexsanal amntiuns. “,f-fff'

The ﬁain“%eauurﬁes affectad hy a diaputﬁ ara tima and
mnney. wh;s accurs aa a result mf tima and money waated
txying ta xaaalve a diaputa when thesa rasourcaa mnnld

have haen pnt ta a maxaupraduativa-ush (cnuxsaﬂ 1984:20)
xn thia aub sactian the aﬁthar attampta ta diaanas ‘the

'L:’ancluda the clarificatlan ﬁf the facts cf ‘the dispute._ ,j:
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hiﬁdan aasta and tima invmlved rathax hhan thnaa;],;:.JL“ 75
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';“The hidden CQS s, (1$ thnse cnsts which cannot be

.’ re£lected as payment in the accéﬂnts), are thoaa _
' ifattributéd to tna invnlveﬁan$ Oi;SEﬂiQr personnel, “h°._ 
;E iﬁmmt spand theix time trYIRQ tO resalva the diﬁ@“te'ﬁ .
lif:Time, althongh dirECtly linkedxta mgneYr can 39ﬁ5ﬁé ﬁﬁ _
jmpartant issua if 'l:he projeat m: the managemen't; of the -
;?f.bmaiﬁmsa is t;me sensitiva in tarma of a fixed time -

= }allccatian, eg‘ penaity far laté camp»Btivn*;; i
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'. FTha mﬂre tima allacatad~«e any given diSpnfa, thg higher fg:?

 :¥f;tha cost; particu&arky if junior and aeniox pexﬁannel are

‘A7;inwn1vnd One can campare this canGEPt Lﬂ s ﬁtrika at a ”} o

[

'”iV{-fmanufauturmng plant where évary hour loat could mean -j  f:?fQ

. \1 :

°? "mil1iuns 1n§t in prbductian; It lB %haqauthor'a apinibn

“'p;3that when pursuing 2 diaputer manaqement may decide that |

ik ig mora faasihle ta “give in* ta damands, % to

:L7{:3c¢ﬁ®romlae or smaath the dispuﬁar E?tQ run the :isk of

©lost pruductmnn. In the caﬁa of & commercial dispute, ie.

““;f;jrnan-labaux relatadf the ria§ attribuxed.to 1ass nf

O f=_pxaduction is Probably 1353-- 3f7;4 L '. e
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pﬁadict tha tima xnvmlvad ﬂgfara 8 sath&amﬁnt is xaachad.;,
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fWAnathar factor that ahould be aonsidered in thiﬂ ¢°ﬁt@x§

- is the tdm&nq uf the sattlement» In some. casea, the  . _ o
ﬁ fprovision af an awaxd mid—caﬁtract ‘could sour ralaticna f;i.J'
}betWEen the pa:tias, The\aﬁfact oﬁ this i8 anly

'ﬁ_ipredlqtabie in the sense that somaune will ba tha lasar,
:Tffaaso, ultimataly both parties will faal ﬁhu affact af

souxed ra¢atione. 3

- i? ;}a¢ucrﬁinq to cculann, (1934 23), thaéﬁﬁﬁalvament 1n any
h~:¢iaputa canwhava mp affact on the. husiﬂnsa' xaputatian o .
iand cradit rating. whia iw nat to say that by keapinq tha |
_ gg}ﬁ:diaputahprivata thia ef*act will nat ha falt - evun
':';fffxumqu af a panding lawsuit aan affamt this.=l'
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'“-_;w!miﬁ businaas axeautiva saaks ta pzmtaat t%@ fixm‘
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;ohaaaidas v ,aerious xasultx that a aisputa may hava on-
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§ .  thﬁ VﬂL#é ,:\3\’ mtauk ax credit’ faai&ities, the bﬂninaas- N

- :.  exacntiva=must alﬁo viaw the cmnaaquancea af pocr :
puhli¢1ty. Tﬁ the qnnatxuutian indnstxy this thay mean thefa -
rejaatiuq of LY ﬁandax as a d&xaat result. The daaiszan un ; R

e accapt or rafeet a tender may ha takan wimh magaxd‘%n the.”':
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cauaer",n(claimnp:nva cun§ractar): or negligent
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o
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nontxact i whaﬁa, for axamgla, %ha mafn coatractor has
amplayad savmral 5nb~¢eﬁﬁra¢tara an & pxajagt. it may be

that una of tha submcantﬁactara dac;daa o ﬁisgute credit

atxangamantm;wiﬁh thm main cuntxaatnr. xf iﬁ is dacidad N
28 ”ﬁ arxangamants xhaul& ha chanqed to benEflt the
tnactox ia highly likaly that tha xaat'will jump :

an the “band wagnn“- wh&a 1n tuxn aculd maan a savara

financial lmas ta tha main aanﬁrantcr. L e
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o canaidmm tha r&qht qf the public 0 know the m&aﬁamanncra |
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ARBTTRATION |
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legislation which

- prascribes court

1 jprncedure..;n_j,n-j.
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'rhe questmn askad ‘E:he raspondént:s tu qnal:l fy the:l.x anawexs by
indicating ‘which® factnra thay att::ibutad the delaya tcr. L |

The £m1"lnwing ta.hle la.sﬂa the factﬁ:rs and summara.zes the data fc:,-r
thoaa that answemd "YES" ta / estinn : .

CARBIT O 12.5 7
- ATTOR v 17315 ) 4 1.6.
cmxmwﬁsst’., . 37.5.1 38.7 { \33.3
-1 anmre ;-.:12‘5 1802 )
om0 ]

"f“¢?7_r?PEALWLT{;fffLJL@?;f°*“- 7[.;57_ 60 | 100 juoo floo |
‘rhia thh?..ﬁ suwa tha%t the mjarmr of :aspanaema, wi‘uh the | __
taxaephimn of attma:naya, Rindiaatad thnt'. aﬁtam@ya wera tha mim

2

c&use af. memagaaxy dg‘laYS‘ \- % Q . Sl

?mm thn at:tumays sida, X majarity ::himad that dalaya wm:s

_ cmxaa& h@t tlm elaimang:ﬁ m: magmdenta, whiﬁh may ba attribnm
% to mim :Emi:c:z:a, &g. dulays c:aum:i hy ai*t:her of tha paxti.as
mt. mvs.m* &}:\eqnm;a inimmnaté.mt_ _mm aoulti argua t.hat *bhe
' _-_;--;atmxmy ms@mw i.s mmﬂsﬁ aﬁ:gﬁivury aritimiam f:r:mu | u

O

oape Lo b
fs0.0 § 82,81 28.0)
| 30.0 | 36.8) 75.0f
10,00} L0.5) 0

\' .
\._¢L§‘*"”"' o v "‘lh‘wu' o

5 T . - L }‘:\ .
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-#attaxnays cppoae tima axtanazons. axbitratora and civil
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g aalimit; The fullawing tahla ahawa the xeaulta : '

'}frxom tha afaremanticnad table it can be deduaed that building

R

SAMPLES ﬁS %

“RESFONSE |, 1

j’ﬁﬂcﬁ;

ﬂ CQNT

c CONg. |

72 . :r"j 1

88, 9

-1ltl ' ;”

T | .50 0
w_ﬂ"g}'

L {,_',"

5| ¢0.0]

'7b P 1
20 lj:_
9. 9.8

:3;3 ]pgss1b1a‘raasons fox the ﬁifferanae can ba attributed ta if  }f$ "k;*

o



o .
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'}5 aan ba coﬁsidered intexasting as there is na referance ta SAIcE f
"gnaminaticna in the buildiag amntract. B P
; 2;“Asanciation of ﬁrbitrators nomanated arbitratora - also ﬁsed iﬁ'ﬁf

 ? both ingustr;es. ‘A high pezaentaga of architaﬁts had exparianced -
;{f;asaaciation uﬁ Axbitratora nqm;natadxarbitrator&ﬁ In camparxpan _'--

"_”fncwevar, thé3xespondenta from tgﬁ civil enginaex;ng lndust;y ' w
- axperienued tham less frequantly, The same—reiationsh;p appl&es o
| _ +a:bitxator% appainted by tha Instituta nf Architects. %R;fr
'hay'Cauru%peminatad an:&tratars have aniy baan axparienced by

 .’a£nh;teuta and civil anginearing cansultanta. Aguin this is )
3 interasting rasyansa aa bath the building contxaptﬁand tha civil
";;Vanginaeming caﬁtract refara<to nominﬁtipna hy ﬁg ekragpectiwai

”4.: 1na11tutiona but nbt tu-aouxt apppintmants. Caurt appointed
. Q\‘) ow

gbitxators ar@ ganaxall? inﬁraquent. ~_ *c._._ .,,q*._{';pvz--ﬁ:; 7'

i

}54maBIFSAfMBA nnminatad arbitrators are,_unexpectb&ly aa, maat
vafzaqnagtly used hy~civil enginaerinf ﬂw ‘&naa; aafazrsaxmaa

E : rePraaenbs the bﬁlldinq industxy. Thia réﬁult is nntad aa cantraxy

) e



N B N
B ' ” ,;13u:-_:;;3

to. axpeetationa as thaz:a is na raference to BIFSA or the I-IBA
m the oivil eng‘ineering ccmt:racts, bnt r.:ould be attributad to
o contractox versus. subucontrac‘cor disyutes. | ”
B 5. On an b\fe?;ail"b&sié the 'zésgbndéﬁts"&ﬁa‘ 'nb’l:'"i* "f'avour' ot the - :
R use of Inshituta nominated az:l;a.vt:mM:.f;vu:‘s=r 'I.‘his infers that o

- L '_ ..'parties pz:efar t.a agree cn Lan arb:.t::awn, :

?. Eaa ,it bean yr.tu.r exparience t}zat axbitratars '

L give o aampromisa deais.ion? LT B ?E'-?' no B

.-.3'

LR DL S cﬂ
3‘I'he axbitratorc shou‘!.d not giv& a camprom:i.se daciaican, hig mle is

to dgaide the award‘"hasad cm prinaipiea nf. 1aw._ ‘This queatinn o
'_ﬁ j.:-_ai.mmi tm find cmt whether amy c:f tha respondents were of the -
apim.mn 'i‘,ha’h the arhiﬁmtbr had givan a campmmj.se daciaion. 'I'he

o ';"ﬁ-_--'fnllovgimg bable shaws tha :casuli:s kR

| | _RESPONSE | BUILD | AACH c com' c.cons, | ara | ave | ave, |
A yes lans | 36.4 | .22.2 | 0.0 | 20.4) so.of ar.2 |
| o.me s, G;“ﬂ S5 | s 11$~7a]!i354f3}'?ﬂ}9°i4$.zi'-

- Imo mEpny | 12 5_._;;; 9 1 o 1 333 114350 115

'rhis tabla ahmmo that, a am:l.]T ,majonit:y‘ara of tha qpininn that o
arbi.trawra r:lu not giva cpmprmiaa daaisianm Howavez:, it ia |

- disconcerting that a hi&h pmpcm:ian af :espondanta, aapeaially"- S



Y S

bﬁéur. Interestingly even some arbitratars agxaed that there

are compromise decismons. - -

8. shouzd mediatian ba inaluded as a pxawarbmtration mechaﬂiam ..

cdn tha building aantxaat (Iﬂst..af‘architecta)? LI EES;EQ-:'

-0 o

3Tha quastinn waa mainly aimed at respondenta within the building
:'_;"induatry The objectiva wag to find whether raspondenta are in .

_'.tx..

'-f;,favour of mediatimn a5 2 pfevarbltratman mechanlsm ln the

  ¥;bui1ding contraat. The fallowi;g table shcwa the results .

o ] /R Lo
S . o S '_'_'_g . ..:"Q_'- . \\\

. :E B El.E gg . DI—ATI_ON N.:‘ . IN - CO ;; -. | . j}. -

— . 7?H”affff'¢v";.'”' e — 7{.ff¥'-%=f'_m
aﬂsnoxsm [ aﬁi;ﬂc;;gﬁbﬁ”= c.ooNT .coﬂs, ffiné_if?$w-hL§vﬁQ ;'
| VES ';ljsz:f;%?gkﬁ__‘ 33.3 | -5930:;: :50,0 ”:dﬂ ,s454H I
L 'j _,a0-"._,fis.bg;;fzﬁgsgtj_ss«vf_f{flsfv,j-fgéﬁ;é; 8o.0} 43.1 |

o :,; e :9,1 ﬂ_”__ N ; ':f~7_j - . —
. whia>tab1e showa that tha raspandanta, with tha axcaptian oi

;;ﬁf; aivi#’angineerinq cantractora and attmrnaya, are in favour Q?
fmadﬁ&tiun Ain tha Eui‘dinq cantract4 It is impartanﬁ to note hera
 “: th@p thosa mmst oftan invalvaﬁ in tha building cmntract ara in
”7" ; favour vf meﬁiatiun as a pranarhitratiqn maahanmsm. T i& ﬂot
:::i pcaaihla tm a&aartain whathex thasa civil anginaaring cantrautora
,;fg_” thag oppcaa madiatian in tha builﬂing contract qo 8o gaaauaa thay
B have had poor aaperianae with tha mmdiati¢n¢ T

3
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. Beetdion 3 o S T

1?9. Hava yvu ever aﬁtandad P praahsaring aqnféranae? e h?ﬁs\ﬂﬂ;f,”

\”3:¢EE$§ONSEf},BdiLn  ach%_ c con c.qonq,_-vig§,5:§mif.;AVE; .“_"
| wms o eais 15358._;;22.2 i ro¢§f{ {$§;isi[gn;b 67.8 |

3

;; ki3 ¥ES, did,ybu find this bemeficial? __f{ ;',3.r3s:

S

'tf;mhis quastiaﬁhaought tb fird %ngther the:concept °f a pra—hparing;_ -

":.luanfarence waa haing used and whatﬂ%r it was aansidarad

B8 EEN NN AR NI FR LT A S Bt
| wo'messe | 6| ol |osea | o . ] 7.

c baneficial. A,pxe-hearinq cunferqué helps. parties to, the dispute]-;
'ﬁjfagree on tha famts and narrows ﬁie areas af d;apute. whe o
”71ﬂj£a11awing tahle ehaws the results e |

R R

1.
AL

':w;ﬂQf .'?'73?%5 *'ésﬁﬁ”w 21,1 | 0 e {'34.3) 20.0f 19.8 |
1

"

The usa qf the pra-hearing uonferenca ia fﬁ maqt-samﬁlea high, asifg
they axe zequir&&&hy mﬂat ruxes. ‘The’ anly samPla that has nm+'=7ﬁ'ﬂr

uaad tha facility fraquantly as the civii engnnaerzng mantractors_:;
whara a h;gh ancantaga«nil xeaponse wag faunda The aaccnd part
mﬁ thé quﬁqziun aimed to £ind whather tha raspandanta faund tha

: prﬁvhaarinq aunfaranaa benaFicial. Tha fallowing tabla gh@wa the B

&

resul&s z fin.- ﬁ‘iq~-;7_%-*4,' -'_ -_ff9f”



L caweims as % T
-~ yes | 62.5~ | 63.6 | 88.9 | 83,5 | 71.4{ so.0f 70.8 |
N025‘0j$9.1 ;_fiifl_ ¢:_i6Q7   f, 7;;;_20;0; i4y9' |
| MOREPLY | 125 | 27.3 1 0 | O [ %4 0 j10.2]

'.5Whis table shawa that reapandents ara of the opinaon that a 1ot_ 
'3of benafmt aan be deri%ed from a pre-hearing confaranae fo: _

B

 ,£§§§§i9u#;_

10, 1f in the futnra‘ywu were to be involved in a aiaputa again, which
- faystem wvuld’y@u pzefér to vse as a diqpute settling‘ﬁbchaniam?

Médiatian __'
"Arbitration. -
_Litig&tian

gn'

. *\ _

'The 0bjah ive 1f thia quest;an waa to find whiax mechanism, based
on previous experience, tha reapandents wnuld prefar to usie in
“the future. The analysié is undartakan on a, percentage, for each

aample, xaapansa haa;a, Tha falluwing table refieata the rasults:

- T : ams As 8 \fi=1if“-f o]
°’_ﬁgséaﬁsﬂ~_f5§#;§;:;Ancﬁ;’ ¢.cont | c. ¢0N8~-«f§33-j.amm.: ave, |
[ azs Twa] soo [ Teeel o Toi]
“:  ff#kS; : i ﬁ5;Q;:L;$4;si[ :3Q;QT;.'Jf01:;  _:4ﬁ 51 g0, Q 3§;§ :_f1'
'7ﬁ@*=?mﬁf#¢0€?ﬁ¢ f ﬁQ  66 wﬁ"ﬁﬁa




Tan

'“This tabla ehows thaﬁ all the samples, wuth the exaeption of
3atturnaga and axchitects, wnuld prefer to uge meﬁmatmon in the 5
ffuture. It cauld ba deduued that axbitratlon ia the secﬁnd-mﬂst _
_prafar:ad dispute aettlamant mechanlsm wmth lmtigation the laast j"
” preferrad* It is again interestxng tc ndﬁe that Y majorlty ol

 fvhui1daxs wuuld prefer tu use mediaticn evan thuugh few af tham

Fal

;3: ad any axperiance with the systeme ;j,;”

§§Qg&comm&nts gmvan under Questinn 11‘h@oved to be utilized more
for qualifying the answers 1n Quastion &o {ie. the preferred

'“_'Lsystqm for fuﬁure disputes) than general cnmmenta.'

| '5'ﬁés§aﬁdéhtsIQualified ﬁhéir‘praférénces-stating that the'typé of%;__
'”:,_diapute aettling mechanism ﬁhcaan depends on the size and nature
-' 05 the dispute and, reLatinna with ‘the npposmtion; Further : :

'_cqmmanta were received on medmation which showed concern: fer tha

' Zi fpxoaesa as it was geen as a suunding bcard, to ascertain validity::

aﬁ " ﬁlaim, or‘as 2 dalaying tactia in the Bettlemﬁnt pracaas.a_

. RﬁSandQntE axpressad their“gpinion that parties may as well go .

v'jf__to axbitration ox litigation A it is nnlikely bha mediatox's '

*1de¢isiun will ba accaptad~ Theaa cumments on madiation shouldi’;

. -j'.hawavan ba viawad in. iaolation, aa prav;aua reaaarch by the Sounh::_

:ighfrican xnatituta of Civil Enginaers indieatas thah very few
"madiatians and up in arbitratian az 1iﬁigatian‘ cnaﬁer Annexuaa fﬁ “

. w
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| Mis saction gava thasa raspanden$a whn had no previaus R
 i;foe$barience with the arbitratian meﬁhaﬁiam an opportunity tof’;i{,;ffﬁ
| ;f ﬁxpxess their apinians rag?rding thair Qarcaptlons ci s Q
.-arhiyratiun. The sectzﬁn fuzthax pxnvided apportunity for I _
i: 3reBp0ndent§°ta aﬁate which arstam they wﬁuld prefax ta use - rj“F “ ?
dn the future and allow fm: any additi'?nal aOﬂm&ﬂtﬂ* 012“13'-'
.ﬁ "reapdndents whofha& repl eda?PJ* for arhltratian iﬂ Sﬁction; f7{”" L

'.’!* &

"'\"

_7 71 qu?stion 2 and wha fili&& : R
:ﬁonside‘rad, | . ,\1\‘ b S

& this seeticn'ﬁefe

1. a@,ywu belieua tha folzawing ta be &dvantagenns/disadvﬁntagenus %f'
In terms of arbitrdtion g a d;qputﬁ aattlruJ‘meahaniam. -
(pdeasa tick @gprapxiata bax} _ Py

S

S T ;a} Hpeed“ T _ _
oo o by Ceak e ~jw*.;y--_ e P e
- e d; Privacy . N, 5 e
- 4). The fact that the axbztxatar is bettar _"-1“f-.k;@5+'” .,
. gqualified to decide on taahaical maxter Y sacex R e
LB} Finality of award .1 . 20 e S aes o
~.o.g) No appeal ' - _r' Lok s RN s
k) Legal axpezisnue of azbitratar ;;-_; R = N e ]
L . k) Procedure mgnagement BN S IR S
(M 33 Plexdbility of d&gputa.reaolation~pruaess
el ~k9 Nb reasons fax awaxd gdvan :

mhe raﬁpqndents ware aaked whather, in their opinaon, .
'  caxtain aspacts inhsrant ta tha axbitration gyatam cauld ba ;_ﬂ” -
amnaidaxad advantagaoua or diaadvantageaua.u ' '

[k} S

e SQma of the arbitratnzs taken frqm the Panal mf 'f;"' ?

e 4 axﬁﬁ%rators had not arbitruteﬁ bafnre. ” -,fff?i"'ﬁf_.z.4



'iThe iollowing tables shgw the reaponae as a percentage.

l;”hraakdmwn for aanh sampla 3 : “-;_:

N e e A e ]
o Ipreap | 0| 5.3 20.0 _-':iri‘n'_ o | o | s.8

b fapy - 100{89.5 | 75.0 | 90.0 |100 [100 [92.4

B awmx;-o-_ 53|88 {0 (0 |0 |17

. From the ahava:-mammédd ‘table'we can see that a majority
| et ro-pondents are of the ‘opinion thut speed is one of the

”'_;;? advantages of arbitrntian.j E

~ |nesponse|BUILD| ARCH| C.CONT |C.CONS [ARB |ATT |Avem|
~ {prsap . 1 1v.0|1 2000 | 5.0 |5
|apv 1 30.0{84.2 | 75.0 | 80.0 |5
NO REPZY| 0 | 5.0 | 5.0

100 |79.8}

-
=

{e28]
e e ]
L poin
fsoo
) -

Frbm thia tahla wa can aea that - mnjwmiﬁy of tha R

G
. raapnndenta, with thc axaeptinn qr arbitnatara whq arais

8.5
0 S

“?f dividad in thely apinian, are uﬁ'tha.opinian that cost is 5'

o nna af tha advantngaa of axhitratian._ . o

R B



e

* |nzepowsn|porin| arcu| c.conw c:';t:nss?jm; arr lavem]! .
- ipzsap- . | 10.6]26.3 | zo o1 20,0 |6 |0 (12.7f
o janv  190.0(68.4 | Q 78,0 (100 |00 lB4.7!

" w0 mEeny] 0 |5 B0 [0 |0 2.5

Tha ahnva«mentianed table showe that a majoritycﬁf B
;; xaapondanta axe of tha opinian.that 1n£ormality ;s ana af
: tha advanxagas of arbitration‘ - ' '

Suble 47 | FEIVACK OF AREITRARION .

 |wseponsk|puirp| arcE| c.comr |c.coms |aRs |amr |avem|
- labv | '90.0{68.4 | 80.0 } 80.0 ‘{200 [100 |86.4]
. {No REPLY| 10.0(10.5 | 5.0 | 10.5 Lo, |0 | s.9)

vl

@ ”

T o

'“@hid ‘%plﬁ ahows that a mnjnrity af the raapondantu are af i f*
- hha bp nion ﬁhat privacy ia ona nﬁ tha advantagaa aﬁ |
arhit:auion. ' ' ' :

-




| fzﬂadvantagaaua.-_; S

. ;i;iaf 

- el o Wi Wt e B bbb s il widoset SR
[ozsap | 20.0] © | 10.0 | -0 |0 [ & 8.0
{apv. - 180.0)94.
-1no,nnsyr;_»a--. 8.

: .'i‘hia tahle shca‘tﬂs that; respandenta pextﬂeiva tha :Eaé"l: 'l;hat

U'-_than for exampla a judga, ta ba advantagaaus._g;-«

e

Low

-'.Rmsyomsm RUTLD ] o coNT [c.cons Tasa [avr aves]
 ipisap 4ﬁ;ﬁ'2é;§.. |33.:
- iapv | 40.0l37.8 | 75,0 | 4sl0 -|aoo [68.7]sd.
~ |wo meeny| 2000/1518 | 50 | as5i0 |0 |0 |5

n . .
. S

 ;mhia tabla shawa that ‘some of tha raapQﬁdﬁnta aza somewhat f'f' ;  :
 ::Jdiwided in the&r opiﬁian an tha issue of finality Qf ﬁward,;:ﬁ;"”

e stpansn av:np_Tan¢ﬁ~~ﬁ;gpﬁmfi¢;cbus'£Ansjfﬁwm”,aﬁeﬁﬁ

L7 85.0° ] 85.0- (140 {100 ls2.4( -
' 3 4 N Sﬁﬁ ’ Snﬁ 0 'h. -. Q . 2!5 L. - . L

20,0 | 4n;05'“*of7”33;3:i§%5_-"‘

"fia. building aéntrantarn, aﬁvi enginaering cantractoxs and"

'acuount than tnm finality af award can bha aaid to be j L

e B o

& .'.D_ g

, L_arbitratoxs may b hatﬁer qualifiad on teahniaal mattegs,: ;.;Q-

s .

f {:attarnaya. Hﬁw@v&r if wa naka the avarall majariuy iﬁtbw_'-w. ~

' : _H:-' Q‘



X 5‘

1224

H'L  ﬁESP0ﬁS§ Bnirb~;z§cﬁ;,c conm e, cans Aggifgmﬁi:agggx; 
'*jnasam ’5n;g~52;5 80,0 | §0.0. |s0.0]33.3{50.9]
¢ jaoy 30.0{31.5 { 35.0 1 30.0 |50.0(66.6(40.5]

o Hﬂ IREPL‘.'E _3-0__«&-'_15"3: '; _5_-.._-0' Ll;l.g | g 1} 9,5 o

whia tahie ahnwn that raapandantﬂ ara nat in ﬁavnux Of the'@;.;f__n

;able aantradict the reaulta=£9r the praviaua table on
finality af award and thus.i;ns&rs bath xaspoﬁ%&Q inwalid N

and no cenalusinna axa dxawn.

W,

ﬂ Snxsan | =n, 31;6 28,0 - ,
1 50 or o lia.2]

._._:gm.amm_{:_:?._o 1. 5| 00 | °

whis tahla shawa thatﬂwiﬁ%‘the axmﬁptian aﬁ tha buil&iﬂg

aapeat of “na apyeal“ in axbitratimn. Tha reaulta for thiaﬁ_?f ;gV_Jﬂ:

'__;RESPGHSE Buxnb~5ARcﬁfﬁé‘cqﬁm:fc;c¢Nsr-335 ;h@w”]$ysE.jff%, ff'”"

.  ‘,¢ontra¢%ara tha'xaapandents v&@w@d ﬁhe ﬁxbitraﬁorrg 1mga1 raf;:“'”;

B

axpeniannﬁ a8 ﬂﬁvantaqauua..- fo' TI_ 7'-“]:'

G



o RES#?ONSE*
oy

IRRT W

a’t_:_-::‘z,u |

| c.comr

fc.cons |

NG nﬁz’w

F 10,0030
70.0|

TN

Po15.0. 1

iBQOju_“;WU

-65(& ﬁ.

. Gf

- {100

18.4]
.7Bﬁyjr'_, 
' 12§5  f

x AT

f”f?whis table shuwa that resyondenta unanmmpusly felt that the_ff%-

 jna ad#antngaoun. whiﬁ qnestinn ia linkaa ta tha cqﬁt and :;”

r ﬁ:%

3-9*_'9. k

 . ¥5$°  P

.29?&%;L_Og

7-fhpracadura managamﬁnt aylten uf\anbztratian could be ViBWEd

1.0

R

o jnmayansﬁ\l o)

ARCH|

fr |c,cons |

Vgl

x| Ame

|aver| -

o |DISAD
- Anv oo

10.0
70,40

10.5

884 |

mo mm'
Fae oa

0.0

21.1p| 8

10,0
85.0

1100,

fonsmmamm].
73;4

gg.L'_?”

T .

4]

- ?5_a$ adxantag&nusﬁff S

R

.}._ S

. 5fjwh1n tahlw shqwn that a majarity of tha raagundanta aaaa
ngaxihility of tha“diaynta reaoluminn pxocaaa ;p arbitratiua"

Ty L



. 5,RESP9N8E 3qéxp ;;g¢ﬁf,h;aon¢; C,CONS |ARB |aer faver|
|prsan  |a00.0]84 0 | 75.0. |50.0/66.7]7%.6]
a4 0B o | 8.0 [0 {337 8.1
o |no mmene! . o {10 0 | 20,0 {50.0] 0 |14.2] .

L R

From t:he abuva-mantimad table we cam sae that. a majo::ity of the

"raapandants faal thai: t:lm &:Eactor of 'ho reaaons far awaa:d" is

_'aonaidarad disadvamtageous ;Ln arb:.traticn.

o

2. If in the future you weré to be involved in & dispufs
_;.--.ww wysgam wauld ymz prafm: w usa as & disguta sett:.liag o
- mechanlss : _ B

”'ﬁhdiatian ."'fi'“‘j:*f ﬁ«l“gll”' o e
. &ﬁig&ﬁion_ o e

B . E B




N

The abjaqtivea uf this quesﬁion ars the sama as far 55¢t1¢n23w"
3 quaatinn 10 ia._to aetermina which machanmam respondenta

/ uid pxafer to. usa ;n futura. whe follawing table xaflects-g”

;ﬁ}; the xesulta t

+#

" |nesponss|surzn 5Reﬁ- c. uéﬁm c CoNs |ave [awr [ave|

oo L meps o 12725781 80.9 Gl 4241 |50.0)33.3048,5] -
x| amB. ] 53.836.8 | 19.0 | 47,3 150.0l66.7|45.6]
o, o 7.6 5.2 0 ;.-[*iﬂ’ﬁf_f 0 j o | A8a -

o .

Tyl

.  mThis table shows tnat thosa raapandenta who havﬁ had na |
.j_aq_expaxience with tha arbitration pracesa axe divided in thelz
| -mpin;on as to whiah ayatem they would prafar Lo use in the

'T -_£utLra. Thuaa reapandenta prafern@ng madiatian are-
 ¢ arahibaéts and civil angineering nontraatans Arbit“ators .
;5? }waxa divided in nhair apinion fox future use of the _' |
) _}menhaniams hbiwa@n madiation and axbitration._Whe rast, ie.-.
'  attarﬁaya, huildera and civil engineering cansultanta, were
'iiu £nvaur Qf arbitxatﬁmn for. future ﬁiqputa rasnluﬁion. It
‘ﬁrfcan -] nata& hexa thau, aven thaugh tha aivil eng;naering
oantraét specifies mﬁdi&tion bafaxamarhitratian, thara ia a

- pmafaxanca fox the futurﬁ uaa of - arhitratian by aivil j;vaﬁ;.{,:ryj

° anginaering aqnaultanta.___

05

I




: d)Privacy Advantaqe y R,

;’

Thia queation allowed respondents to exprasa(ﬂny further .:-;’

;3"views ragarding the diapute xaaolution pxccasses. The

oumments mainly uantered araund the douhts cancerning tha

1agal qualificatinn of the arbitrator Fuxth#&moxa the |
'f» cammants also inaluded statemants by raspa é;nts not

favaaxing 1egal rapresentatiba at arbltraQions as in thelr |

npxnion, it would affected the eccnomic viability af

a*bitration 1n terms nf apeed~anJ'c03t. o

.»‘Lx

mha following table raprasents a aummary af the respondents

'_' apinions regarding aspects af arbitration L

”a}:SpeEd - Advantagé
g b} Lost. - Advantage _ Tl
3;-g) Infnrma1ity Advanﬁagg Tﬁi-f .

«f T

"f]f'gJJQhe fact that the nxb%tratar is bettar -

_fqualified to demi@g oﬂ:tachnical mattaxa..- Auvantgge

': £)a?ina1ity of awazd »;If'

Q)No appealm msadvam” 'a T

hy Legal axperianue t:f a__ itmtc:r: - A‘i"ﬁntaga .

oy Procedure managemant ;adwantagao
R V8 mexibils,ty\\a;ﬁ dlaput

S nk} .ﬂ@ ;-ea,sonafﬁx“ﬁ{"ard

o

) -.i

_fvan - n;aadwantaQQ J_fﬁ;ftv..

_rasaluﬁian pracesa ue%ﬂrantage: $5F,__I



'5}*;, size and natuxe af the alaim‘#ﬂ__

T*Tka hypotheses; asg statéﬂ eanller ln Chag%sr 4 i are restated
*uwith the relevant quest*onsfta tast each hypothesia The testing

"prncedure is ‘non Btatlﬁtldal in nature as the data doss nat lend

e

i ) . o

\“g .

[

K: g'”-"mhe effeectave usa of axbitration zs dqpendent on the

o

 *fIt 3honld be-notad Mhnt this analys;s is 1imited in tarms of the

'.-gact Ehat the type of diapute “eaalution procass is generally

1100 ~200 000 {M/A/Bl A |
QD zgﬁ LSQQ 900 A -1
ﬁﬁf%

. agread ony 2t tha start af the contract, is. hefore any disputa :
has &rmsen¢ The quastions zelating to this hypctheais are- |

C e

Bt

| 0«50 000 |

{ 80 -100 000 | a/t | - |

S IR 7 T e
'"f._kb;_ﬂ_ :

M{L

e B Y E

PR

(wheQQ?Awarbltratian' Mﬁmﬁdiatzoﬁ- Lal;tigatign}_

SR - L . ’ . T -

'}fitself ta complex statistical analyais Judgmental analysis #s'f"

_'used to acgbpt ox raject the individual hypatheses._i;*_fg__ f

'queétﬁmnsﬁs aaﬂ & frnm Section 1. The findings are summarizﬁd as_ s
:;fu&iuwa~ '



-}mhe falinwing tahla summarizes the pradominant causes af
';q;aputes under the differenn reapondent qategor;es fur each

_1diBPﬂte settling mﬂchaniamf:  S A

‘mep, bz [oew.  [x Pgoo frpoofmp) o
1-1'*1.' ﬂt lovo x| jemerx

_ﬁ(whexe, Iu Intarprata ion, D= neiays* vﬁ-varmatiana- AHn?”] '
. Architegt Negligemce; CN= Cantractat Negligenca, sc= .
_gSuh—Gnntract' Ot= Gther.) e _ _

 The valué af elaims table, Tablaoss, shaws arbitratmcn in use |
thraugh Al the speciﬁied valua fhnqes‘ Fuxthérmore it im also f.r
_the prégoﬁinant diapute sattling meqhan;am thrnugh all the value
'rangas4 mhe cauae mf disputa tahle shawa that tha uaa af

__arbxtxatinn ;z nah lxm;ted.to any ane vauae aﬁ d;spute, f

Whus tha hvpatheslﬁ is rejected and.it can ha aaid t&at tha uae o
 of arbmtration ia ﬁat neeessarily dapandant an the nature or o
:_Sire af disputa ;f; ) o . o

o

Z? “Axbitxatian mstrafaxxed ta medaatian and zzt;gatlan as a

. mathad 6f disputa yesalution in tha aanstxuetxan .

e :emmnon Bﬁi'ﬁﬁ ~arce | c.cowe lc.cows fams  lawr |



r:aygﬁaﬁ 4@whﬁw~}-~ R

ffThia tasﬁ LS baaed aﬁ Eectian,ﬁ an_“__,

ffthe queationnaire. It ia again atraaaed th&t the teat 15 notT.tzif;

a4

?fﬁtatistipax in nature. mha test utilazea the analyaes fur cost,

f;spéb& awarﬂ and iaixheaa ﬁf deaision.f-@e syatams ara rated _;:5f

ffbasad on’ ‘the majarity fpr aach sample population, whiwh
;ffaailitates the camparisan. The following tabla shuwa a summa:y

o 18, BCONOMIE ums
l2a. rIvE w0 15T Hmms
|25, SPEED OF HEARING -
 “|2¢. SPEED OF DECISION -

}3a. QUALIFICATIONS® =
'{3b. FAIRNESS OF DECISION ~
. |3e: PREDICTABILITY oF nzsqpr

?%%ﬁgﬁﬁﬁa

Q"(Where 5 1at“ higheat ratlng, 3rd= lawest rating} e
f;(Whare v Ms~madiat;an, AF arbitration- La litigatman}

m

' mhe rasults éhuw that madiaticn recaived tha higheat ratan faf E o

-;all the aspeata wxﬁh anb;txatimn seccnd and litigatian third‘ xn
_ ftexma of management nb;ectxvas tharefaxe, it van be faund that

_.:medantinh is cansidaned tha mnst ﬁavnurubla mﬁthod for diﬁguta ::.”j

“armer B P I B

R I *fag;i57fff”"
__Iaﬁ Sadticna 3 and 4. of




m o

A further queatinn asked of raspcndants was which systam they

wauld prafer ta nss fcr future dilpﬁt& resclution The resulte

fox thgse wha had had pwavlous experlenca with arbitraﬁien was

that they would prefer to use mediation in the ﬁutuxe, whereas

those wmﬁh na axpewience would prafer tu uaa asztratibn, L F

althaugh mad;ﬁtmon alsa had a hmgh 33590“59'?,;};*“'

hypotheaia 15 quéstlan 8 of Séction 3 which

Another questzon that contributes to the”teating oi the

[N ' .

o/
éasked :espondants

whather mediatian shuuld be . ineluded in thg buildinq contraat as

a pxeaarbitrﬁtman mechan;sm,;mhe raapunse was favourabla 1n

:s.

taxms af incluaian of mediation aa a dispute Bettling mechanism

in the bumlding contract. whms doas nat neﬁessaxlly excluda }” 

axbitration as a machanﬂkm it meraly shQWﬁ.that respandents':

prefar ta uSa mediatinn befcre arbxtratian.-“he data further

cnncludes ;hat arbitratian is preferred tu litigaticn.

Thus, basednon the afarementaaned data, the hypbthesis is

rejectad. This brings sama validity ta the a]aims by the
protagoniSts ai axbitratinn, L " |
ey B SN L
”-;“mhe aspects af Timingjaf heaxmng} @&ma limitatian for :
'*fiawarﬁ; Nb xuasona given, Pwivaﬁyu No appeal, Emasideﬂt "Eff;g

| '_appointed arbztxﬁ%ara (wﬁera\no agmeemenﬁ), Legal experﬁanqg
i vj :and pmﬁmﬁearing aanf@rancas are a&captable ta tba

R

 ﬁrqnsﬁruat£an 4ndustqr ;n hgmmm af arbitmatipn as—a diﬁpute ' '-f;f;Q“
"’-ﬁsatt.ziag mémamm ) IR AR




The hypothesis is d;v;ded 1nta sub- hypﬂthasas whzcn are
;ndiv;duaiiy tastad in a non statistical mannar. The following
states the resﬁTﬁsﬁfor each cf these aspeats:tSectlvn 3) -

_"'f_'_ ;ﬁﬁ?gng;g;ﬂf'*ﬁ. ", _"' ,”'. S

1. Reapondants ;;g xn nat favour of arhmtxation being hald hqpk '

hy rqapondsnts favauring stxiater enfbﬁ emant af tha tima f

__ﬁlimitations (QBi) which %naludes P°531ﬁ1ﬁ‘changes to tha _{f,
:Arbitrat;on Act.(gali; - . : .

3. & major;ty of reﬁpondants faVQurad thg,inrlus;nn of raaaons T
5for\arhitraticn awards.(g4) This is quaiifgad thxough the _7
ﬂfaVOuring of reascns far awards being publishad (Q4i) but
_nat sa aa to be uaad as a /ﬁgls fox appeal.(q4iv) o
' Raspandants ware—hawevezimuuanclnsive in terms of the asPect  f;:f
of puhlia accass to tha award (Qéim); and tha aspect of the |
xaasmned awaxd sattmng pracedence far futura cases (Q&lii)

:'-4,:Baaaa nn tha raapnnsa tq the question partaining to puﬁlia fk{, ng?

"._accesa ta the award, it s not. passible ta emnclude on the .

faspect Qf privacy during axbitratiﬁn.

_fﬁ.faespandeﬁta ware in favaur af ﬁhaze being no appeal againat  : e
- an axhit:atar s award. mhoaa tﬁﬁt daa;rad tha right to ffﬁ;'_
”'" appaa1 wexe incanclusive aa ta whathar an independent ”

“5» farbitxator ahmuld hear tha appeam, hut ﬁ@re agaiastwtha ’;f“_wf{lff“ﬁ




i 6‘

';appaintéd arhmtratur where there is disagf‘ém * between the -

\I‘\

ha reapandents were unde¢idad on the gapect of a Preaidant |

parties regarding the nomanatian af tha arbitxatcr, The

: felloW1ng g;vas a hreakdnwm of which institute appointed

| Bresidemt of 1 . o,

-:'arbitrators Were used the mast s-{as & propartion af each

' respectiva sampla, not in axder of prior;nyﬁ

5

Zf fa} Buildinq contractﬂrs - SQuth Afzican xnstxtute ﬁf Gi?il

Enginaaxa.

f'h) aruhitaats - Insti Lute of 8. B Axchitaata and Axbitxation

.

assaaiation of Bouth Afrina._

5 3 3a) Civil Enginearing causultants ~uBui1ding Industriea

'" 7diaagraamant with this cauaéa samﬁ cancern s thare ahauld,.j

Faderatian S.A 4 n B.A.and CQurt appo;nted,;

:7 $ha Inatitute most; aomnonly usad was the Inatitate of 8. A._
_fAmchitacta,\gith the hxhitratian Asguc;ation seoond most

'cnmmanlggﬁm;, S

A.majmrity aﬁ xespondants agread that arbitratars da‘hmt

fgiva camprcmisa daciamnns. Hawaver tha hiqh razpcnse in

i

'-thaoratieally, be 1ittle onmptamise._ _;j_: -T ~f'1 ;U:{?

4 {fh.majnxity of xaapandanta had utilizad a pre » haaring

.\._a; . L . - LA

W ’

”-canfaranue far arhitr&tian‘ Respandanta fuxthar qualified
:* ¢,'uhat the px&whaa:ina cnnfa:anca is aansidarﬁd bﬁﬂﬁfiGiﬂ3

e e
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hus base&“bﬁ'thé"réépanaeé for the ﬁariouﬁ éfékeﬁéntibhad'
aspacts it ig not possible to accept or fully reject thls
Hypothesma.;l_ C '

whis sechﬁan daaiwaith thnsa questians that wane. nnt
dixactly telatad tc tha acaepting ox rejecting of tha '

| aforamantioned hypothasaa.-"
faé;bggggxggggi'..:'t  .;   £1. ( .0-..

B *rhé folloving shows, on a sauple by sample basis, which

| ¢ontraats havu the highast fraquency of use respeativaly

| {Sectinn 1 quaation 1) -”'_Q: _j" - : '%k _-_' b

. Bullding contractors = Bullding contract
:anchitacta o Building contract

: Civil anginearing cnntractora* :_% Building aontraut |
o  civi1 enginaering eonsultanta"'

civil anginaaring
o . . :_q ;. n._“ ." ﬂ;; o ntraat | '

B

' _jAw$ozn@ys  ; o

B@ilﬁing_gontxactf_ *-

o m

' fﬂmhal;bllowing’tabig_p:e&kaithe'dispﬁté”saiﬁiing ﬁachgni§ﬁ$5';Q¥VV““'”

S
J#'
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A down 1nto thosa that had been used the mpat and thnae used

.ﬁ the leaat for each sampla- (Seatxan 1 questian 2)

[ABLE 5

r“snupnm ﬂauﬂ { mosr j;;, LEAST |

A ;.,,_.BUILD ”'_j*;_i“ARBT o MEB!LIT
s 4 arer O ams . | nIp
o o C.CONTR - =ﬁ%3ﬁr. R ARB
..y €.coNs . ) ALK USED "

. {oamr - p BRB/LIT | MEB e
‘ARB -~ "} - ARB - S & I

-

o Thoae respondents that had exparzence with arbmtration o

i”agraad that there warn unnecaesaxy delays duzing the
”*_ ¢ 'arb1tration process. The major causas of da‘ays wera
) identiﬁied s those causéd by attcrneys and, clatmants and

o espmndants (saction 3 guestion 2)

es of Arbi

7 }Respundants o had no- axperianﬂe using arbitratlan bEIievﬁd

"__tha iallnwing aap&cts to be advantagemus aapaata af B

” arbitxatinn 5 (Sactian 4 Quastian l) R 75:  '-J5-\ “ ;"

fSpead;  ';__ R
CeCost
Infarmality

-;

Prlvacy o ;r'fﬁ :

wachniaal axpertiaa of the arbitratur .




_;.1l“ Legal ﬁxperienﬂanof t%e arbitratax
_ 2 - Eruceduxa managament 'gg c?&,“
- Flaxibility'of disputa rasolutian proaess |

o

Whe aspacts that raspmndanta beliavad tn ba disadvantageoua o

waxa -p_f';; o B |

qi~ Nb appaql |
'7~ Ha raasanaifcr award |
S f‘p=~ff-“”

LN o - .
=g

The anly aspacﬁ o whimh the rasPandents wa*e iﬁaaneluaiva

W

wus the asPact nf final;ty af awardn '55_

.x_-,_

S ) .

e

o e Lo i
B U T L

ae oo )

L
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N

Axbitraﬁioﬁ'ia the most cmmmonly used diépute'settlémant"'”

pxncedure ;n the canatruction industry. This dces to snma

}extent aorralate thh the findings that the most

*.earhitratorﬁ axhitrate on tha building uontract most o

'i_fEQQQEntly. There ar hawever some lnterestxng~find1ngs in

- terms of the uae of mediation in ¢ontracts where it is not

peaifled, - o | | o e S

w o

dispute settling mschanism shuw that, even though

arbitratlion and madiatian ara respactively apecified in the

litigatmon as a dispute settlement mechanismn when

arbitratiun is nat provided for, Anmther paint af cancarn is |

tha fact that where contracts specify arbxtration a5 the

“seﬁtling mechaniam there ia a high 1ncidanca pf the use af

'= mad1ation, which nay be attributed to parties agxeaing to

oA
N

~;?yedominant¢y usad aontxact in the industry is the building |
'"abntract (Institute of Axchiteats) and tha finding that

]

j;The findinga pertaining ta the type cf contract and. type nf3':

.dlffarant eontrauts, there ig a high incidence nf the use of

uﬁing mediation bafara arbitratmon. Thus it can be aancluded |

fhare that paxtxaa da to some. extent at111 use mathods that

are nnt sﬁacifiad in the contxaets.

o  Tha Lhitial dhjectiva of findinq the axtenk of the usa af
- "azbitration is aaﬁisfiad in that it was fnund thnt in waa
'fr_uaad thxaugh all tha speclfied cant:auﬁa; It caﬁ thenafara
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be ccncluded that arbitratmon is: still a wldely used dispute
settlement mechanism but there may be some shortcemmngs as :
aome parties st&llnopt for mediatlon and Jitigatlon._
Gna of the axpanted shartaoming%, based en those expressed
by the protagonists of litzgatian, was that the use of
arh;traticn was dapendent on <the siza anﬁ nature of the
claimJ This was tested by the Hypatheszs " Tba use af
__axﬁdtmation is dapandent on t@e.siza and nature pf.tha_
h claimﬁ-an& wastubsequentij réjactéd.’@hiald§es not
!hbwéver léa&.tb any. definité conciu&idn as the type of
| dispute settlement procedure is usually decided on before
g«f.tha disputa aatually*v """ \rs. The  finding dcea*homever throw
aome doubt over the aia;ms made—by tha prataganmsts of
1it;gatian; - -
The findings relatingrfo which are the most commop reagons
 for diSputé for the different mechanisms were inconclusive.
iﬁ ig howevar passible to sonclude that it is likely that7i£
A canstxuction diapute is doclared there is & mtrong
possibility that iy ie AS a reault of aither interpretation _
of the cuntract, &alays, vaxiatinnz or contractor .
nagligenaa.

In termﬁ of arguments pused by pxutagonists of 1it1qati¢n
cancarning tima, tost and. fairnass of dacision the research
ahowa, hy rejeeting the Hypothaa;s “arbitration is -
_pmafarrad ta‘madiatian and litigation{;s a nethed of diapute
rasnlutian" that thera is some doubt on the validity of

thamr clammsa Thase reapundenta that prav;nusly had -



experienca with the machanisms founﬁ that arbmtrat;en is

1eas time aanauming and maxa bcanamical than 1itlgation. mhe_

: .fairnesa of daaxsion was aﬁfected by the the—ratlng of

' aapects paxtaining to. the qualification of the arbittator, R

:_ which was cons;dered hiqh; nd the 1ncidence of aompromise

--deciaion which was considered 1ow. This was Bupported hy the

"respondenta rating faiiness of decision in the “Good“ to
' “Fair" range for the xating questinn. ' “

The only hspacﬁs'that xespnnaeﬁts, Withfexpériancé'in |

arbitratlon a2 a dispute sottlement mechanism, did not find

 benefic;a1 were those conﬁarning the arbitrat;an being held
 back to the end of the tontract and the fact that no reasons
'1are need to be statad with the axb;trator’s awardt Those

' respondents that had no previous exper;ance wnth drbitration

furthex fcund that the aspect of no. appeal ia not

| advantageoua.-

Besides testing the valldity of “the claima-gk-the

protaqcniata of lit;gation the report further viewed
arbitxation in cnmparison to medlation on tha aapecta of

'-cost, tima, fairneas af dﬁcision; qualifications and

predictability off result, The findinga are conclusive in

=

,that respandents rate med;ation highar than arbitxatibn for

the abave—mentioned aspecta. Thus some douht can be shown

. cuneerning axgumants prnﬁass;ng that arbatratlnn is mora g

'suitable than madiatinn aa thema is ne finality nf awaxd in '

_madiagian whmch inczegaes the ca&t and tmma faatox.

Eurtharmora xaspnndants watad arb;tration highar than

. mediatiqn Qn tha p;edictabil;tysoﬁ reault saale.hutjthis,



'”:opinlon that ig not binding._ e

L Toeasgel e

"~ . . R © LN

[2]e

 _'Thus bn an overall basis it can be cnncluded, hased on the ﬁ"’

'_rejaﬂtian of Hypnthesia 2 (as afoxamentioned), that

: machan1sm-in the;bu;ld;pg,gcnprqct..

- ..

It is difficnlt to canclude qp Hypatheais 3, which t@stsd

‘ 'fvarious aspeata of arhmtratiqn proceduxe and. rules, as - i

was nemthar rejected ox accapted. Howavar m@aeﬁ on the
rasults it can be aonuludad that : ' ’

]

i+

I Axbitxanion shauld nat ha held back to the and of the '

_.contraet.

* _ The 4 manth tima 1imitatxan is Considerad benefmuial

"but atrintar enforcement theraaf should ba maaa hy

Tarbitrators and parties.

N Raasans fan the awazd should be atated by thez_'

. arbiuratar‘ This ia not however fon purposaa of appaal,
___ff but mcraso fur t'
| »,;aacisioﬂ |

parties to evalnata the arhitratoxs-"

__f?ff_ Na daﬁin;teﬁcn?élusion can he made far the aapaat af

 President appainted axbitratara.

g

-%_ITfmha prauhearing'aanfarence was faund to be beneﬂindal S )
3~i_and ahculd\b? usad hafare tha arbitrat;an hearing. ___ $5_: |

. ; \ o
'_1.result is limited by the £i§% that‘madlatcrs Ohly give an - "F-

_ fmadiation 18 th@ moat sumtable method of dispute settlement fﬁ )
. with® axbitﬁation coming in sscond and lltigatian caming o
'-ﬁhird This cnnclusion ia suppcrted by xespondents*- -

- favouring the inclusion of madmation aa a pre~hrhmtrataon g




._-.__'_J:t: c:an he cancsluded a:m an overal}. basia that arb:.trat:ian ,{‘é -
_._.-;:;._-_-—still a mora suitable »d:.sputa Eiat’tl:.ng mechahism th an
_. 1itigai:mn hui: it is mt cnnsidered as Bui‘tahla as o
| L,.i__.médiatiana Tﬁa 3u:.tabilit‘y af arba.t:mﬁ}ian is main,},y affectad |
:_. I...:by ‘.:he fatat that arbitratibns axe nsuaﬂ.ly halﬂ baz:k t»n tha S
e J-Ténd a:& the ccmtrac:m ._“and tha faat the no reasons :Eor tha ._.' u o
=-_.'award’ 'naad ba Buaﬁ*f.id” R ST SRR :

R S :
. T AL

[T
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‘ jBasad on’ the findings and canclusiona hhe following are |
: raaammended ‘ ; f;f*f* 3Ffft~ﬂf?5f1f§913 -

 _1 mb ;ncraase suitability of axbltration thé *llnwing
changea tg—arbatfation xulas and pracedure ara

xeqnmmended : a

| e a ) & b.i.txa'l:ion should not ba held .bac]: ttr the end of

:§#3_3,_ the caﬂﬁract. .

o R . . _
Fﬂe arbitratnr and tha partzea shnuld agree to ensure

=

N

...... “?

"ﬁf7;§5;ih§7§wa£dé'aﬁe‘inen“with reasons.

a) The fuur moﬁth time/;imit far awaxda mara striat!y
adhared ta 1n arder to enaura thﬁ apeedy
tlement nf EE’ disputa.'°j  | :
_:__ 3 It is xeaummended thatjmadiatmon be included as a
"5?9 i pranarbitrating machanism in tha buildmng,ﬁﬁntract'
o (Instituta Qf hxchitecta) 'ﬁ_ﬁfj;;u“f;_,3; Z'

. "}." :

:. 4§‘1{Eésé&f6n,n§ findinqa and umnclusiqns partaining to thef:fﬁ;f.*:

*;§; ffu'gﬁit§bi1ity f arbitratzﬂn tha £nllawing prqgaas foﬁ
o diﬁpute settlament is racommﬁndad for all canstruatian f"

R P
contraetsz T _-:;  35:; :,; S

. -3




;uiﬁ¥ffjimi) Ii tha mediatoz's decmaion i% reje¢ted Qy bne ar

| i; 9ispume d%ﬁiared and thawarehit@ctienginee: gives

a daclsian._ﬁw;f“'

ii} If tha arch;taet/enginQEr s decision’is re;ected

hy o;

_'ur bath af tna partxes then tha disPute is

..r_‘

bath of the partias then the paxties emther ga to

arhitratian br thigatlon £ox an award

‘“f;p this wazgparti&a tp & dispu;e ﬁ&ll have the chalce

ot azbifration or Litigation 4f thé madiator’s decision

'_is nat acﬁeptad. .ﬁfgg;_ gs;;:”:]'j-;}f“;]fﬁ

.w‘;_ . . W

;"3innﬂE the raport is inconcluaive an the aapects af

 '“'3pxiva¢y and prasident—aPPOintad arbitxators, ih ig S
'fiﬁgfhmreecmmended that further atudf be underxaken in thes@.

* :areas A0 asseas the extant to which gxmvaay s

;'fﬁﬂﬁﬁidared impﬁrtanta and pusaibly to lxmit the

,x,\- .

f ”ﬁnominatian of @rbitratars to ona Institute; auéh aa The :_?r;?"
' ffA£aociation of Axbxtrators‘ S e o

. :.y'- A
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| COULSONSR (1983)
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A

L Annual Repmm 82 s A ® 45~49.__-

_COﬁLSQR; ﬁg§1§Q4}-=fff :wa ta Stay ﬂut af Caurt, Amarlcan

M‘l:m;. 42 Qf 1955 |

f%gwhe &rbitratbr and the Rules of Evidence, :.5f
'.~ !lfha vaféssianal Buzlde:y The Offlcial o
g Jaurnal of the S.A. Institute o:E Bunding, Val _;
_6, NQ 1 9,25 26 \ L

“ﬁiArbitration Associatmen General Counsel*

U

’Q
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AaéruIATlnw UF AHBITHATUHS

e suquh gppmxwrm=wr¢ A Aunana

C The Paiiﬁwing”is'a résumé eu9ntsf and is set dawn as’ requestaﬂ hy tha
_ __Natal Branch Gammittse an lﬂth Juna 195&.

-1) rnrxvarmum L :
It was rennrt-d in the Minutes uf tha Executive GnmmitfPQ held an E?th Ahrilu'
1553 ulausu A3, l that the Natinnal Chairman of the assuciatinn had askad the
Natal Sranch Gummittaa far cnmments artd suggastiuna 85 tp the inFnrmatian

' that futura survays shnuld arauida ‘end tha uss to wh*:h sunh information

should bg put, L . : : 4

E) HISTGHY _ .

a) Fallowiag on a suggastmd farm nf survey which was nirculatnd by tha _
Assnciatinn, the Natal Yranch Committes discuaaad “Aecord of Arbitratiuna“
on 2°nd Anril laﬁﬁ as regurded in Clause 17,1 of that mastind,

_ It was falt ﬂhat it would be desirable for the Assnciation to kaye & recgord
of disnutes seftled by srbitrétion. Tha Nakal Branch Committes suggested
that the Exstutive Committase should issus en. -Bnnual quastinnnairﬁ similar

- to that issued By the Britisn Inatitutimn uf Arbltrators,

u) ﬂn 23th August 1988 the Natiosal Chairman callsd for a statistical
survay af Arhitratians with & questiannairﬁ. This wes sent out to all menbers
For them o ranl; dirnct to the Assuciatiuﬂ aF Arbitrators, Therq wers nine
duastions to be arswarsd,

e} Tha ﬁxeautive Minutes of Dacamber 1988 Clause 14 rafarrad to Qusstiannqirs .
. to Arbitrators, in which tha National Gheirman undertook to prepare a naw -
draft cumhining the bsst. Faatures af tha Assooistion's oravious dvuft and
the versian usad by khe uhartarad Inatituta q? Arbitratnrs nx auggestad by
ﬁhe Natal Aranch unmmittaa, '

3] R"FUEG:W?kT"

Tha uhairman'y revort at thﬂ q,m.d. of tha Aaﬁnciatian in‘Daaambar 19ns

atatsd that there was urtsnt aadd For. infurmatinn 8) tn the number of

| artitrations conductad, %) the sort af disnutas, ¢) othar aartinant inﬁnrnatinn.
' Surdne tha First kalf of 1707 a yallaw touble shent aurvey of Arbitratinn

: :ﬂnaaintmants ard dwarda was qant to all mamba#s. callinq For answara to

._sevan rueatians angd statinq *hut ranliaa ahuuld =13 suumittaﬁ nut latar fhan
o glgh Jur 199? (authnrﬁﬁaﬁ by ~xacutiva Gammitﬁaa at thair maatinﬁ in o
JFarot, 1*“7 ulausa 15.} ' ' o SRR B




*]_aFa) SUBSZQU‘NTLY' | s B IR
35"i¢ 1 _xaautiue Gbmmittaa Meating 1ﬁth NnvEmbsr IQE? ranqrtad that tha
o rssalts gt ths quastiunnaira wera baing prncaaaad aﬂd a ranart wauld

 na aunilahle shartlygz

| A The rﬁsults of the questinnraire whinh was entitled "Survey a? _
”qurhmtratinn Agpuzntmants and Awards Jan ised tu Decl586", wers attanhad
;tu tha Minutas af the mxscutiva Maating held an. 27th dan 1“35 [Elause IEJ
Tha rasults ara summarisad as- ?ullaws‘ _ _ I
1&& Hssnansa racaived. Dnly S% of membershin anpaar tu be ;_3?;; o
mctive arbitrabors. |

,?f%féf_*3;  ;55_Tptg1.ya1ua of cladms . 1sed A as.i54'55¢_-”
_ RN T 1985 102 227 733
e ams wssmome

3, Total valua of Awards = 1884 R B 871 872

Lo e g ages L 411 199

e l1ses . =08 1es

4 Farnamtaqa nf Awarda : . _
Euilding 1984 - AL

| o : ©o1ees | &gk
T .1__ T 1%86 .8
S o pivdls o 1sea | s
oy lses . YA

Y joes
o " Other 1984 1e%
- - © o lms e
B . - .ﬁ. _:.-"__.3. 1956 ' 25%. .. B s - "%_
L _

:E.__Quar thu thrza yaars an avarage 1 d 38” af the aﬁnuintmenta v
_ auru nnminataﬁ. The- ramaindar'werﬁ mads. by the. partiss,3
&, Numbar o arh&tratiana in which avards varg mada'3'

1894 - 8
‘ ages 9 ‘
R Cises 22 B R
T Parcentaga of disuutas sattled aut of aourt L A L
a Auaraqa lunqth af tims from date oF annaintmant ‘to date of awurd. S
SR ' 984 - 0 847 monghs .
- ST Y- S
-'lééﬁ: S g*g'_-oﬁﬁ.jr |
2”4.; Tha ,xacutive Gunmittqa ara erkinq un a draft quaat&unnaira For 1957
. but sould like tha Natal Sraech Cramittee €n submit ranmmmandationﬁ. o
o f}gg;fapwsthlv. 4’ the surviy rovasled that oaly about B of its membars L
wern *nvulven in ar:;t?ntiaﬁs, L _xacutiva dnmmittem in tha nut:a_mf 'j_"



a I ) . . L ..-a_____:-_ S .if _J:_ -
C AL

:7;ffthﬂ maating hnld an z?th damuarv 1988 (Glauaa 15 2) agrﬂad tn 1nvitg 'f:;7;:'

-ﬁ{:memners whu wzshsd to be cansidarad Foy nnminatinn as a"hitraturs ta T
"5UUMit thsir nemes and ﬁﬁtﬂils- ﬁﬁnliuatinn Fﬂrms warn circulatﬁd in dune 19585?;

'7j--s. nathnmr QUnSTIUNS

s T T

Lol
e

w

o ]'what purgose is sarvaﬁ by a auruay?
w) Uoms. it only producs. certain atatisties? _ o
. &) Can the raaulﬁs uf A surumy ha usad to ﬁrnmnts a :asa Fﬁr o
- aruitratinn? ' : ' o '

: . B

B ORI S

 f;1a} It is dabatahla whmthsr nn annual qug;#innnaira i warrantad.z,__J ”

e 'a} IE is auggastsd that una avavy hhrﬂﬂ ysars NPU1ﬁ hﬂ Suffiﬁiaﬂﬁn
' savering tha pracnﬂing 2hraa yeara.: ' : -

g} nxpnditiaus hanﬁling and diatrihutian of tbe resulta ia'aduisanla -
_Far them to be mesaimgful, ' . SO

' '-a) The format of the nriginal sﬁatiatinal survay ia basiﬁally
' aatisfautary. L .

T W s HARRANS
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" felt. appropriaty

*251;._u_aspna:_oijA_:’Esrxeuuazns on Aaslrnagxon_auu usnrnvzow cnsso

A quastinnnaira v:as sant out ta m members un the Hst cf Hed-!ators
< of - the Institution to uather information on the extent of uSsge -~
O of meddakian, arbitration and Hitigatien fn -axttle disputes sriging .
R ¢ ﬁha Construction industry. It is uniike o
- would be- able gta gain & fylly ¢ mﬂuhensive picture, but ft.was. . -
_— those mambers whose names appear -
an the Institution's P;nei «of thﬁiatars seek some elamunt&n?'*f

1o write fivst Lo

= nformation. .

. Out of a total of 59 nasm on the Pane1 43 respondad {72 95) to B
TLosur raquest. R S

Tf’l;'"  Number of Hediation casns tha mamberﬁ had undertaken auring:"

'1ilff;£Lff7;f_;"1933
o f?f;’;.,j-"=.1sas

the fbl]amdng yearst

'ﬁ?: '}.' 982 «' Rt

A8 . 28
1988 v - - 29 L
- 19BS < - f-nf-_~'~3?--. T
e 1936 LT _45 oL e

2 Numbar of abavem&ntioned cases ended ua in Arbitrat1on: L

T
1984

.-..a r_ 4 s_ .;-

' ff19&6 - ‘

. The numbar df casas that went?to litigation"iﬁipa.%*sl.ff] o

e . SR e
183 ey e e e
_.,;1aaaqfx:, S e

e YOS o e

o .?..

T : Y. ' e ' : B EEE
~J;~;>The fo?!awung cmmnﬁnts ware madevhy thE<¢espondents-f-”“

“' ,3?1'9“7 Sevgral arbitratxans during the parisd i?nuid grobah1y hava

";bean avnnded if cﬂntracts had ¢anta1ned Mg 1at1on CTauses. ’

W LR

L . S S - : T

1y that the Institutdon .

i



P

35';Med1ation is an affeative procedure. providedg ;3_-" 
'T'f;{ a) The Hediatar has authatntive status. . ' Z'f' . . .
"T  ‘(b) ‘An ‘appropriate procadure i adopted, rather than tha |

- shoulg
. appod

. 17f5Medfations and Arbitrat%ans tend to drag out ﬁveﬂ 3nng perinds.}fj["
o f't a~Hbd1atian shauld be encauraged becausa Arbitration 15 vawy_ ff

'I_Madiation normale starts after nampletion af the COntract. _
- Blue: book should “be: rewrittenr to p!ace time  limit: afters' _
g*::compiation or else 1t_.shnu1d.,ha referred directly  to

-,Arh1tratqon“ ,; . o .

T

quasi~arhitratiqn raquirad by the. S&Iﬁﬁ “Ru1es ‘_; <-

nent-of the Madiatcr.-_g,_ .

costly.yj

”“':_"Tae ‘w within which the Mediitor 15 to. statd his opmon"x-;
be& - s&t. oyt in - the nontract and in the teﬁns af_*

.....
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: EUILBING SGIENCE EEPARTMEHT N
~ 2,0.BOX 20
2050

6 OCTOBER 1989

‘pear Bir, f _ff,-'. L _ L
SETTLING Mﬂgnnﬂxgn_

,'I‘am currantly wr;txng my thes;s for & Master's degree in Building R
 ‘Science entitled "An Investigation into the suitablllty of Arbitration"
.88 a &asputa settling machanism.._ _

- The investagatlon aovers aspecta of cost, “Eime, case deciszons and

progedures during arbitration, mediation and litigation. In order to
~ensure that my information is factually correct and that the

- information reflects the opinion of those iuvolved in: constiuction

disputes, I herewith enclose a guestionnaire for your campletlon. If

'-yuu are unable to attend to this personally please pass the
' questiqnnalra to anothex responsible peracn within your organlsation.

~ Please note ‘the followlng when cumpleting the survey: ‘_:

ay. ALl replles will be traated in full confidentiajlty.
B =
h) Please give angwers based on your experlence only If you have
had no previdus. experiance the Tast sectlon (4) caters for.yaur
opirmons. e _

The questionnaira should not take you nore than 15 minutes to complete.

" I would be grate ul if the questlonnaira is returned to me as soon a8

~ possible, plec:. use the self addréssed enyelope included hezewith for

your conveninnse, The return shauld reagh e by no later than tha
30 th of Novenber 1889, _ .

1f you have' any comments or queries, please indiaate thvsa at Lhé foat
of the aurvey ox phcne we at (011) aaansoss, -

[

Yours faithfully

ﬁ? 7 o1

'_3§;ﬂ;§£3$g -j3" N_i'   ; ;.ﬂg _'i_"';_ 3 o -

| Bsc (Building)‘ UCT . \
S . 3 ?2;,‘ =U
e§.u



- 50%. of the tige, 3= moga than 50% of gge t;ge )

_ | 1.
QHEQZIQEHELEE' '

If you have ever participated in Mediation / Arb;tration /

Litigation please answer all the guestions in gll the sactions,

iflnot plaaae give your gg;g;mg for the guestions in saction 4
only. .

SECTION 1

‘1. what type of contract agreements are yon involved in?

(Tick the appropriate box, where 1= gontinuously, 2= less t than
2. 3.

a) Building contract (Inst. of Arch)
b) Building Sub contract (BIFSA) : — Ha
-~ Domestic _ e T e IR
- Hominated : P s S e I =
- . Non nominated
- ©) Civil Engineering (GCE 1982)
d) Civil Eng. Sub contract (1978}
B] Othel‘.‘ (BPEGilenvnnti*lulitoban

2, Which of the follow;ng have you been involved in arising from
a construction dispute? _ _

Mediation . yes(No
Arbitration o |¥es{Ro|
Litigatlion. ' _ s YES|NO

3, .Give the'number of timés'eadh'has 6acurred in the wvalue

categories. { Whexe A = 0=5, B = quﬂ C o= 1115, D = 16-20 ,
B=more than 20 ggcgrrences] _ _ S

value of di pute | - gumbar of tim@s

‘Range - et Axb Lit
R0 to 50 000 aBlciple alsiciple] laleiciple
R 50 000 to 100 000 aiplcinlel  |a[BiC|DIE |AIBICIDIE
R 100 000 to 200 000 AIBICIDIEI AlBICIDIE] AIBICIHIE
R 200 000 to 300 000  {A|BICIDIE AlBICIDIE AR[CID[E
greater than R 300 000 |AlBIC|DIE JA|BIC|DIE| [A|B|C|DE

4, What was the cause of the dispute in the caaea you have been
invblvad in? {tick the appropriate hox)

Med Arb it
a) Negligence - o A — —
o - Contractor R —— — —

- Arahitect/ﬁngineer - = by
b} Variations : : i

- ©} Interpretation of contract

- d) Time -delays

-ai_Sub gontractors

Certificate S [Z:] .

' g) Other (please specify)

TAYA AN B R AN LN L ALYy

]

.i‘t"'t'.'lt!ll‘.!it.li'-klt!_i.l‘

1id»-{nmsiqtmpvsnoiontoain



b)
1,
2)

Speed of actual hearing

} Speed of decislon.j_'_ o

WaXa

‘Qualification of nediatnr

Falrness of decizion.

" Predictabllity of reauit.

.

"EQT;QE 2
*% Please tick the appropriate box which beat characterlzes your
experience with e ggnIAmIgN,

1. Gost ' '
a) Do you see Medmatmon as an economic means of resolving g
a disPute? ' . _ |¥ES RO [
2. Speed o
a) Time from when d;sPute 1odged —— _ ——— s
' to time of first hearing. 0~4 wks |4-10 wks|greater than 10-weeks
gxﬁellgn? qqod | .?a%g P@q;_ V.Poor

——i—_-

L Please tick the appropriate box which baat characterlzes youy

experience with -w- ARBITRATION.

Cost o

Do you see Axbitration as an econom;c means of reaolving

ad puta?

Spaed '
Time from when dispute 1cdged |

to time of first hearing.

Speed of actual hearlng

} Speed of decision.

Wa

) Qualification of Arbitrator

Falrness of degision.
Pradictability~n£ result,

'Exce%lggt

YES

NO

0-4 wks

{4-10 wks

gréaﬁar than.lﬂ waeks

'goaﬁ .ga}: | Pog#. -?.?d@ﬁ

LA Please tick the appropriate box which best charactar;zas ynur

exparienea with w=w LITIGATIO

Cgat
Do you see Litigation as an aconamic means of resolving

a dispute?

g -
Time from when dispute lodged ;
to time of first hearirg

Spéed of actuﬁl héaring

o) Spaed of decision.
Award '

Pradictabxlity of reault. |

- Bxcellent |

YES

O=4 wks

j4=10 wka

greater thanllo weeks |

|

[ e ———




.L-

2.

3.

'_A;Qitgatgog

Should arbloratlon prooeedlngs bo held baok until the end
of the contract? o
Based on the arbitratlon/s you have been 1nvolved in, havo
you exper;enoed any unnecessary delays?

If YES, was it primarily due to the =

_Arbitrator _ _

Attorneys '
Cloimant/Respondent :
Administrative problems - C
OthEr (Bpecify)t..u.........s&_.

3. Bn arbitrator uaually has to make his award within 4 months, _
_however, an extension of time may be applied for, Do you agree
that these extensions of time should be allowed?

i) Should the awerd time limit be enforced more strmotly?
-11) Should the Act be changed to accommodate this? =

Should an arbitrator give ‘a reasoned award?

g YEs,

. to a court of law?

iv) should the reasoned award be a basis for appeal?

l Shoul. ths award be published? |
} Should the general public have access to the award?

"i;l) Should these reasoned awards act as precedence for

- future cazes? (ie, as per court of a law)

Currently there 15 very lxttle scopa foxr appeal. Should _
this scope be widened 50 that arbitration becomes similar
If YES,

1} - Should the appeal be heard by an independent arbitrator?
ii) Should the appeal be heard by & court of law?

. Do you believe that an arbitrator should be appointed by

the President of an Institute?

i) Have yov aver uaed a Presidont (sAICE) appointed

5 arbitrator?

ii) Have you ever used an.Assooiation of Arbitrators

- avpointed arbitrator? .

1ii) Have you evexr usad an arbitratox appointed by the -

' President of the Institute of Are¢hitects,?

iv). Have you ever unsed &n arbitrator appoirted Ly a court?
v)  Have yon ever usod an M.B.A/J BIFSA appointod arbitraLor?

7. Has it been your experience that Arbitrators

- give a compromise decision?

B,

Should mediation be included as & pre-arbitratxon machaniam
in the Building oontraot (Inat. of Arohiteots)?

i

ot e A ey 51 Y

. YES. .

NO |

YES

No |

'?ES[ﬁo"'

YES|

YRS |

| YES|

YER
YES

s
in

¥ES

¥YES




4.

9. Have you ever attan&ed g.pre;hearing.conferenca?_ o _ ggg_uo _
- i) If ¥EB, did ycu £ind this beneficial? . - [YEEiNO |

10. 1If in the future you were to be involved ina d;spu te again, which-
system wouldiyyou prefer ta use as a disputa sattling mechanism?

Madxation - S
Arbitration
- Litigation .

' 11 Any further commanta you would. like o maka.

I.’l"l..Jl’l’..‘-!‘{'I‘*b.l.!l_."."ihl.l‘Qi’iﬁl.&‘..l‘l,."l.;--.“lli_‘"l-l.‘i‘-“.‘.“
'-_bcbiik!livli.l!‘l.lll'lt(l‘.Ot’l.l$lIi’!IOUOIODO"'OOUICO’IIIiIkt'l‘t“-‘!il"tl_.l-"
.}:.'.U‘v‘l‘.‘!3i‘i'I'.ltl."‘{l‘.ﬁ'l""l.‘l" LI TR BE BT B NE B 2 BN B R NN BN BN R R R 2N B L B R R U RN R A B

.‘.Il“..’!tl..‘.I’l.l&."Ult.l.lil.Ul‘li.'D.'!’it.".i..i;‘b"’!l.l LT BN B B B RN N B R R R

_HEQELQHuﬁ'

Plaase £i11 this aection in if you have had no pxeﬂious experience of
resalving dispute by nmeans of arbitration. (Give your opinion})

1. Do you believe the following to be the advantageous / disadvantageaus |
in terms of arbhitration as a dispute settlmng machanism. '
{please tlﬂk apprapriate box) _ _ '

Adv Disad
 Speed '
Cost
Informality
- privacy

‘The fact that the arbitratcr 1a better qual;fied
~ to decide on technical matters
Finality of award _
- No appeal
Legal exparience of arbitrator
Procedure management o
Flexibllity of dispute resolution process
No reasons for award given

FuwOrh QD
Bt Sss it Sttt Nt R L T

2. If in"the future you were to be invelved in a dispute which system wouhd
you prafer to use as a dispute settling mechanism?

Med;atinn_
Arbitration —t
Litigation - _ e

| 3, Any further conments ydu_wouLg like to mnke;

;a‘.-_.u'ouu'qi‘g--.-nn{o'us”i,!-i'ln'q:aontu!'n'nn_gaqtnituutisttl¢nnno:tcwo&vcabougu;poq

. #i.!‘1l‘Oll“ii...‘iil"‘bv.lt!!..i!!'t‘!-&lit‘l!‘!l'!lti“l‘iit..‘i."’!‘t(l'!.l!lo’

"'Qtl.Qll.'lbtill..b‘l!l»l#ﬁ tatgntﬁ’i\tﬁiov&nhqi’tl!cail!Olattli1gui0001tvutiol!

_i‘iQ!’-t“tﬂi‘."l.i.l"_&ll!II‘!&!‘IQI—I.I‘ ﬁ.thaillil*l‘,t‘tttnihlevitt'aoorhtl

: -?lease ‘veturn this Quastionuaira by uaing tha seli addrasaed envalmpa
_ included herewith.

| mmmsoz‘rr-'on Yuun*rmn. e
| pnma anmm THIS Qunsmzommam as sncm a8 POSSIBLE |
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